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STIPULATION AND ORDER
SUBSTITUTION OF ATTORNEYS

SUPPLEMENT REPLY AND OPPOSITION FOR WRIT OF
HABEAS CORPUS
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IN SUPPORT OF PETITION FOR WRIT OF HABEAS CORPUS

SUPPLEMENTAL BRIEF IN SUPPORT OF THE PETITION FOR
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PURSUANT TO NRS 126.555
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DEFENDANT'S MOTION FOR RELEASE OF DNA EVIDENCE
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Case No. PI10-0754 " . .
Dept. No. 2 _ cﬁ“ﬁzo?‘--m?ou 7001 APR 19 AHI0: 36
- T LALL : uitALUISON
DISTRICT COURT CLERK
(EC

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF PERSHING /

ROY D. MORAGA,

O o9 )7

Petitioner,
vs.

ROBERT LEGRAND, WARDEN,

Respondent.

This matter comes before the Court on the Respondent’s motion for change of venue (motion).
The Petitioner filed the petition for writ of habeas corpus (post-conviction) (petition) in this Court,
challenging the validity of a conviction from Clark County, Nevada. Having reviewed the parties’
moving papers, the Court finds that the proper venue for the petition is the Eighth Judicial District
Court of the State of Nevada in and for the County of Clark. See NRS 34.738. Accordingly, the Court
grants the motion, and the petition shal! be transferred to Clark County for further proceedings.

2 .
ITIS SO ORDERED this __ (8>~ day of_Apw \ ,2011.

m’_\ " L:,
DISTRICT COURT JUDGE

SUBMITTED BY: )
CATHERINE CORTEZ MASTO { THE FOREGOIMG MSTRUMENT IS A CORRECT COPY OF TH: l
Attorney General ORIGINAL ON FILE I THIS GFTICE, LAGEY DONALDSON, COURTY l
JEFFREY M. CONNER U CLERK AND CLERK OF THE SiXTH JUDICIAL COURT IN AND
Deputy Attorney General i FOR THE COUNTY OF PERSHI ST@TE OF NEVADA. 0
Appellate Division £ ,' !Iﬁh e -
100 North Carson Street DATE BY. S DEPUTY :
Carson City, Nevada 89701-4717 - -
(775) 684-1200 )

1 (9

1342
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100 North Carson Street
Carson City, Nevada 897014717

Office of the Attorney General
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Case No. PI10-0754
Dept. No. 2

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF PERSHING

ROY D. MORAGA, )
)
Petitioner, ) MOTION FOR

) CHANGE OF VENUE
VS, }
)
ROBERT LEGRAND, WARDEN, )
)
Respondent. )

The Respondent, Robert Legrand, by and through counsel of record Catherine Cortez Masto,
Attorney General of Nevada, and Jeffrey M. Conner, Deputy Attorney General, move this Court for an
order for a change of venue on the Petitioner, Roy D. Moraga’s (“Moraga”) Petition for Writ of Habeas
Corpus (Post-Conviction) (“Petition™). This Motion is made pursuant to NRS 34.738, and is ‘supported
by the accompanying memorandum of points and authorities, together with all other pleadings, papers
and exhibits on file herein.

MEMORANDUM OF POINTS AND AUTHORITIES
I.
FACTUAL BACKGROUND

Moraga was tried and convicted of two counts of sexual assault in Clark County, Nevada, and
received a sentence of life without the possibility of parole after the district court adjudicatcd Moraga a
habitual criminal. Moraga filed the Petition on December 8, 2010, in Pershing County, asserting three

grounds for relief, all based on allegations that he is actually innocent.
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IL.
ARGUMENT
Moraga asserts three different grounds for relief in his Petition, each of which is a collateral
attack on thc validity of his conviction from his conviction in Clark County. Pursuant to
NRS 34.738(1), “[a] petition that challenges the validity of a conviction or sentence must be .ﬁlcd with
the clerk of the district court for the county in which the conviction occurred.” Moraga was ‘convicted
in Clark County, but filed the Petition in Pershing County. Accordingly, the Court should order a
change of venue to Clark County.
1.
CONCLUSION

Moraga was tried and convicted in Clark County, and has filed the Petition attacking the validity
of his conviction in Pershing County. NRS 34.782(1) requires a petition challenging the validity of a
conviction to be filed in the same county where the petitioner was tried and convicted. Accordingly, the
Court should order the Petition to be transferred to Eight Judicial District Court of the State of Nevada
in and for the County of Clark.

RESPECTFULLY SUBMITTED this Ist day of April, 2011.

CATHERINE CORTEZ MASTO

Attorney

By: //
JEI;I%ILEI:{tKM. CONNER
Deputy Attormey General
Appellate Division

100 North Carson Street
Carson City, Nevada 89701-4717
(775) 684-1200
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160 North Carson Street
Carson City, Nevada 897014717

Office of the Attorney General
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AFFIRMATION
(Pursuant to NRS 239B.030)

The undersigned does hereby affirm that the preceding document, MOTION FOR CHANGE OF
VENUE, filed in case number PI 10-0754, does not contain the social security number of any person.
DATED this 1st day of April, 2011.

CATHERINE CORTEZ MASTO

J EFF M. CONNER
Deputy ttorney General
Appellate Division

100 North Carson Street

Carson City, Nevada 89701-4717
(775) 684-1200

CERTIFICATE OF SERVICE

I certify that ] am an employee of the Office of the Attorney General and that on this st day of
April, 2011, | served a copy of the foregoing MOTION FOR CHANGE OF VENUE, by placing said

document in the U.S. Mail, postage prepaid, addressed to:

Roy . Moraga

NDOC #31584

Northern Nevada Correctional Center
P O Box 7000

Carson City, Nevada 89702
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100 North Carson Street
Carson City, Nevada 897014717

Office of the Attorney General
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ORIGINAL
Case No. PI10-0754 F ! L E D
Dept. No. 2 2011 HAR 18 PH 2: 06
cot bt DSON
oS fel SR CLERK

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF PERSHING

ROY D. MORAGA, )
)

Petitioner, ) NOTICE OF REPRESENTATION

) OF RESPONDENT

Vs, )
)
ROBERT LEGRAND, WARDEN, )
)
Respondent. )

The State of Nevada, by and through counsel, CATHERINE CORTEZ MASTO, Attorney General
of the State of Nevada, hereby notifies the Court and respective parties to this action that Deputy Attorney
General JEFFREY M. CONNER has assumed responsibility for representing the interests of the named
respondent, and the Attorney Gencral of the State of Nevada, and the interests of the State of Nevada in

the above-entitled action

RESPECTFULLY SUBMITTED this 17th day of March, 2011.

CATHERINE CORTEZ MASTO

Aﬂzne %ra!;

By: -
JEFEREY M. CONNER
Deputy-Attorney General
Appellate Division
100 North Carson Street
Carson City, Nevada 89701-4717

(775) 684-1200
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Carson City, Nevada 89701-4717

Office of the Attorney General
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AFFIRMATION
(Pursuant to NRS 239B.030)

The undersigned does hereby affirm that the preceding document, NOTICE OF

REPRESENTATION OF RESPONDENT, filed in case number PI 10-0754, does not contain the social
security number of any person.
DATED this 17th day of March, 2011.
CATHERINE CORTEZ MASTO
By:
JEFF?EYZQ/I. CONNER
Deputy Attorney General
Appellate Division
100 North Carson Street

Carson City, Nevada 89701-4717
(775) 684-1200

CERTIFICATE OF SERVICE

I certify that I am an employee of the Office of the Attorney General and that on this 17th day of
March, 2011, I served a copy of the foregoing NOTICE OF REPRESENTATION OF RESPONDENT,

by placing said document in the U.S. Mail, postage prepaid, addressed to:

Roy D. Moraga

NDOC #31584

Northern Nevada Correctional Center
P O Box 7000

Carson City, Nevada 89702
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FILED
CASE NO. PI 10-0754

LACE Y GUNALDSON
DISTRIST COURT CLERK

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF PERSHING

ROY D. MORAGA,
Petitioner,
vS. AFFIDAVIT OF MAILING

ROBERT LEGRAND, WARDEN,
Respondent.
/

I, Dawn Bequette, being first duly sworn depose and say: That I am, and was
when the herein descri'bed mailing took place, a citizen of the United States, over
21 years of age, and not a party to, nor interested in, the within action; that I
am a Deputy Clerk of the Sixth Judicial District Court and that on the 25" day of
February, 2011, I deposited in the United States Post Office at Lovelock, Nevada,
a copy of Order and the Notice of Entry of Order, that was enclosed in a sealed
envelope upon which first class postage was fully prepaid, addressed to:

Roy D. Moraga #31584 Office of the Attorney General
1200 Prison Rd./LCC 100 North Carson St.

Lovelock, NV 89419 Carson City, NV 89701

Deputy Court Clerk
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CASE NO. PI 10-0754 o
CET UGUNALUSON
DEPT. NO. 2 DISTRICT COURT CLERK

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF PERSHING

ROY D. MORAGA,
Petitioner,
NOTICE OF ENTRY
VS, OF ORDER

ROBERT LEGRAND, WARDEN,
Respondent.

PLEASE TAKE NOTICE that on February 25, 2011, the Court
entered an order in this matter, a true and correct copy of which is

attached to this notice.

DATED: February 25, 2011

(Seal) Lacey Donaldson

Clerk of Court
. By éz

Deputy
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Sixth Judiiciat
District Court

CASE NO. PT 10-0754

Fiu.eb

DEPT. NO. 2 2611 FEB25 PH 3:21
LAl wunarUS0N
CoU ZRK
DlSd*Rligﬂ ¢ %
IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF PERSHING
-000-

ROY D. MORAGA,

Petitioner,
Vs,
ORDER TO RESPOND
ROBERT LEGRAND, WARDEN,
Respondent.
Petitioner Roy D. Moraga filed in this Court a Petition for Writ of Habeas Corpus

(Post-Conviction) on December 8, 2010. The Court has reviewed the Petition and has
determined that a response would assist this Court in determining whether Petitioner
Moraga is unlawfully committed, detained, confined or restrained of his liberty. The State
shall, within 45 days after the date of this Order, answer or otherwise respond to the

Petition and file a return in accordance with the provisions of NRS 34.360 through 34.830,

inclusive.
IT IS SO ORDERED.
DATED: February 24, 2011.
m/\ lg
— DISTRICT JUDGE
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Sixth Judicial
District Court

® e
CASE NO. PI 10-0754 F E L E D

DEPT. NO. 2 NI FEB25 PH 3:2]
ALEY DUAALDSON

L
Ulsw}w&%&an

IN THE SIXTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF PERSHING
-0(o-

ROY D. MORAGA,
Petitioner,

Vs,
ORDER TO RESPOND

ROBERT LEGRAND, WARDEN,
Respondent.

Petitioner Roy D. Moraga filed in this Court a Petition for Writ of Habeas Corpus
(Post-Conviction) on December 8, 2010. The Court has reviewed the Petition and has
determined that a response would assist this Court in determiningr whether Petitioner
Moraga is unlawfully committed, detained, confined or restrained of his liberty. The State
shali, within 45 days after the date of this Order, answer or otherwise respond to the
Petition and file a return in accordancc with the provisions of NRS 34.360 through 34.830,

inclusive.

ITIS SO ORDERED.
DATED: February 24, 2011.

m/\ lg
" DISTRICT JUDGE
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CAraFus v, LaVallee, 39/ a,_:s_.;8_3_51,_8_&_5,._67_‘;_/_55_4,

1560 (1368). See Also  Peyton v. Rowe, 35/ (4.S.

54, 88 S. 0% 1599, 15SA (71968) (habes cesuires

'.”e::o_mlaf__AJgfu_J.ic.A ﬁ'o:f)j Srth . Tdaha, 3932 £3d

| 3ﬁ5_Q_,_3i_(Zﬂ (112._2_0_4151)._(P.r.o.m,ai‘_.l:c.s.o.[uf;iof_u_of__

prtsonerds_Cldims__1s__ o _r_._‘u_a_,;al.e_‘fw_v.cﬁ:hd' oF
}LAACAJ)’..).t___,-_'_ZZU:S_-__Cau::f__!'_J_ZIA.CLC_fOLC__;M&_\tEJ___.E

€Xf.&c/_f.’/;:‘;d_cl.s.jf_o.ﬁ_cl_c_.f_ge_s_,ao.A[c/_aM'Z‘.S_Zé___EfZe“o-__.LC_%vQALEA
QLAMLMG.LA.M:/_&_C&Qr.N_ -a_z%’.c___,{&.s,z‘éatyi._,acf.?_'?ﬁ_‘or_\l___

So__As_fo_ Satisby #he duthoc'tics Above, and As
Tj‘_qsft_'c'_c__,t;:?_o; reSe

CONOCL LS ION

Zz.tf.s_cuucf_ﬁ’jgu/a/_ﬁmm/avflf_z."«.Kc:__gfg_ch,;g_/ Action

6.~ the_ _cua(:.‘ag_izci;fﬁ_’ad_A'N_Ac_cMJAN_c_c:_b_\/_,ir_‘ij—
I_LALRS ff_i 290 _and NRS_ 37 795.

Dated 2his |20 day of febraary, 20//.

) Ko (O _27m 000

: e
Re . rroRasa* 3158

Lovelock Qorrectonal Center

1200 _Frisont _Road

Lovelock Nevdda 87917

Petitroner IN _Fre Se
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I do certify that I mailed a true and correct copy of the

foregoing MoTion FoR JupiciAl ACTion on ffcf.'jh'a;u
to the below address(es) cn this _[744 day of fcl),ﬁg_ugr;, .

20/f , by placing same in the U.S. Mail via prison law library

staff, pursuant to NRCP 5 (b) :
Jim Shirley, £3

Pershing County District Afforrse y
P. ©, Box A77
LJ?UC/DCK)N&VAJ-A F9479

Lovélock Correcdtional Center
1200 Prison Road
Lovelock, Nevada 89419

Pt oy 1n vro se
0] B.03

The undersigned does hereby affirm that the preceding

bto zeal ; 1 filed in
District Court Case No. PJ /Oo-025¢% does not contain the
social security number of any person.
Dated this [?74 day of fcﬁra‘drv . 204/

o1 (. 770 900

t%:iz'i.}:a:e r In Pro Se
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INTHE SiXTH JUDICIAL DISTRICT LOURT _OF THE. .S.TAZZ"..@M’L%QADA_H o

TN _AND_FOR_THE COUNTY _Of PERSUBRIC2S PM 1:07

ROY_D._MORALA, _Caseno. PI-10- qulusates
_Pettroner,

_D_cptl.\f@. X £

~vse EX PARTE _SUPPLEMENTAL

LEBRAND, WARDEN, | MOTION FOR_APPOINTMENT

_ Resrondent. OF COUNSEL.

comes_Now)_Pet flone f_:,_EQ_Y_'.D,_éfdﬁfjﬁz{,_iu_ﬂ:o_ig_,gﬂ.d_

Moves. the Court for AM_Qf:c{e_r_ﬁfzﬂamzﬂw_;_CmmS_c.l__

I'N_J%.C_l.;/_\tSfAN.t;flﬁ?ﬁfl‘;b.Nkfz;-'L rit.af Ahabeas. C ocpess
fﬁasb_@_am&ciﬁo&&. ' '

v/ ﬁ;s_#/h’fo_'z}fad__l'_.‘s__é?Ac/c:_ANc{_.bE_.S_ec/_u/eo;\l_NR.S_B_%_'ZSQ_;;;AMCIM

AU_FnPcr:.s._,_F/c:Adiﬂg s_AMJ_dacumeuZ‘J_ohr_.f.f[c_hc:cefm_;_AMc{_______

_ lj.ﬁ_d_f!é!;df.f#‘dMCI_AQZ.%&n:‘ﬁC.S_.Ae./.o_u).

POINTS' AND ATHORITIES

Pef.‘.'lﬁa&.ef_zls_umd_/a_fé_/! .Efo{:d_C’cza.zgsﬁc/.__S.e_c__)ﬁfff.l,:cmﬁbd

' %_FCQ.C‘C_CJ_IN_EQfm/“_FA.UflCCf?j_@ﬂ__Etyé_h.eCﬂ;N‘

The_Substanhive_issueEsS a And_f?r_a_c.ﬁc/qu_/_na;zaai/:MeN.tS__czE_
this_case_are_diFbieutt a :.\_ra(ﬁ/:&c:em)ar.cl_seus.’_la_/-_e,ﬁ_rzeif.' Flon el

, d&fao.s.i'isa&t,s_o r:._a‘fé.ezq.zis_e_’)ﬁe.c.eed_w_{'f_éf_di.s.cqv_eq_h.cr_e_./'gv,

Pettionter, due_Zo_his_inecarceration, CANNST jnves Agate,  faKe

L fewsthout S,

Petitrone E‘S;S.EA[{CN.CC_lts_;__lo?tf..i._c.sj...ZO.Y.I:‘.S.-.. L8, Lifewnth €S,

E_Cf‘_ﬂ_,d.r_t_&%ﬁ({,dl:f:&ﬁﬂ-/ Facts in ):q//grf oF This

Pletion _Aftdched hecets _om_Se paratc _page (s

(4-)_
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CounNsel iwrovld .A..s_s-i,s;tpef,ff.fm.ee__:.w:ﬂ:__@_a,iur_a_r -

~

' _hFr_e.s_aNb_J:, oN_0F _his_issues_bekore_this_Court_and _Lould.
l/:kewsies Facilitate_and_ease Zhis_dout's_task oF_discemng

lizhe isswes and. .AJ:_jgo_/.:aA.#.i_)cy;.Sém.c_u/cgy;#.e.&fﬂe&iﬁi

Discreton _Lies_oosth th ie,__'aog_ct_fe‘sﬂxdf/a@&\!f_ﬁa.gd,sﬁe /

lunder NRS 39950 _Crump .

_ Lbardes, 113_Neve A 73 .

9359 b, A AY 254 (1297 The Court_is_tb_Cons'der

1 )_ZA;e_Com}alax;_‘f:/_of_fle_i.s.sgcis:;_@__)_ldlmfécr_lo_ez';_“fi_hu_ér_.__.

' (_’;c_D_fiFr:c/;rc/_\lds__’7_%6_._1155.44@5:)'_(3,)_@_4t:?%.ca.ﬂ@ut&!iéi.IZ.S..A(@.S.SA;L -

| Sentence. MRS 37 250 (4)~(1.)(C).

J mwcHﬁni.xfh_Am_cMJm.u.tf_'c.yb_t_z’é‘_aaausfcz,l_do_e.s_&q doply _in

fo.. Conduct discovecy ;_Au_cl_@.)_z‘ée_ie.v: cc;l—f),_a.ﬁ_ Fez",.’}ib&ef_-\s_- _

habeas Cor asﬁzfcﬁfé&.‘i’.__lzbw.e.ucc,;/_3_(.!L.SLC,._§.._~§L"_ _QQéA_(m.)_

i (8_)_[ B Authatizes o distelcd Cowrt- %A f'ﬁa(:v?f_. Couvarse/

lVb_represent o Fnancislly elyible_hibeas_peldflomer .
leahenever_a._ Court deterranes_that the_ inTerests _of

Justice $p_reguire. 7he dec :s.ffc.u_75_1/9/5(;:]_‘_&@0_&&;/_[:.&3_
Cotthin_ the_d i scretion of Hhe Court_awd Absest_ar_Order

| For_an_evidenTiary hea c:.’af:j,_ﬁffa/MMeu_t_zbfﬂg adatory. only.

ohen the Circomstanees of o _pachicalar_case_imdicate.

Fh4 tﬂffafm‘&d_&mwf{_I:J_Alqzcce;s.idcy_zs_ ﬂr_e_w_'c_a_lz__@’_ _due
process_\tlofation, | - —

ZZQ_AQQ&:SS_Zo_ﬁﬁ_/_gl/_éa.m./,-_:féw/_d.é_e.S Note,.\i.‘_.zt.Ai‘;

|He_Lovelock Correctionl Center for Hhe inmates 75 .

ttthize. C See Keerschuer . wla'ra/eu_)_sg&_[._ju /,RJ

| 842 _Caco7). , -

I 25 R
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ool DECLARATION OF MORABGA _
o ____I-,_ﬂo'/__ D._PI0RAGA,. do_.f-mrcﬂr_c{c tlace ,UN:{:ILP&NA[I‘)/_OL -
L oe.rjur‘y_ﬁlﬂ‘/ I_Ammi%é_’ocfa Fonet, And_that _T__have redd
o 7% e foregoing Motion. lor_ dppomtment of Lounscl And
KNOWS_the__LonTents _thecsoh_and_ds_Z6_ Zhos. c_ﬂ?d'f?‘cfs ;
o T _believe _them 7o _be Zrue and Correct.

e pursuant 7o 28 £/ 5.L. 81774, NRS 53, 0_‘215

S DA.?fc:/_fézis_;é’_?Zé_a(q_a[_De.c_a_mé ce, A0LD_
' I? Qg Q_Z"Vam%._ -
— _ . Koy D.rosA9AT 31589
— | ﬂ___lavefocl( Carrecf;aAM/ Zé‘ld?‘cr
S _ 1200 _Frison Road
hovelock Nevada _§39/7
Pettoner Ta_fro Se

(3)
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case vo. ELTr FILED

T

Dept . No.
pE e = 20100EC-8 AH 9 11

DONNA GILES
DISTRICT COURT CLERK

Q-

IN THE “XT& JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF Eé‘g 5&2&!&

* * % * *

Koy . m0RAGA .

)
)
Petitioner, )
)
-vVs- ) MOTION FOR APPOINTMENT

) OF COUNSEL
JEGRAND, WIARDEA. . )
)
Respondent. )
)

COMES NOW Petitioner, ﬁo? B, M&KA?A , in pro se,

and moves the Court for an order appointing counsel in the
instant petition for writ of habeas corpus (post-conviction).
This motion is made and based upon NRS 34.750; all papers,

pleadings and documents on file herein; and the points and

authorities below.

POINTS AND AUTHORITIES

Petitioner is unable to afford counsel. See Application to
Proceed In Forma Pauperis on file herein.

The substantive issues and procedural requirements of this
case are difficult and incomprehensible to Petitioner.

Petitioner, due to his incarceration, cannot investigate,
take depogitions or otherwise proceed with discovery herein.

Petitioner's sentence is: ’r o 3 L; ; }
iothout,
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There = are _ .« are not additional facts in support of
this motion attached herets on separate page(s).

Counsel would assist Petitioner with a clearer presentation
of his issues before this Court and would likewise facilitate
and ease this Court's task of discerning the issues and
adjudicating same upon their merits.

Discretion lies with the Court to appoint counsel under NRS
34.750. Crump v, Warden, 113 Nev. 293, 934 P.2d 247, 254
(1997). The Court is to consider: (1) the complexity of the
issues; {2) whether Petitioner comprehends the issues; (3)
whether counsel is necessary to conduct discovery; and (4) the
severity of Petitioner's sentence. NRS 34.750(1)-(1) (c).

Under similar discretionary standards, Federal courts are
encouraged to appoint counsel when the interests of justice so
require - a showing which increases proportionately with the
increased complexities of the case and the penalties involved in
the conviction. chaney v, Lewis, 801 F.2d 1191, 1196 (9th Cir.
1986) . Attorneys should be appointed for indigent petitioners

who cannot "adequately present their own cases." Jeffers v,

Lewis, 68 F.3d 295, 297-98 (9th Cir. 1995).

Although Petitioner need meet but one (1) of the enumerated
criteria of NRS 34.750 in order to merit appointment of counsel,
he meets all of them. He also presents a classic example of one
meriting counsel under the interest of justice test bespoken by
the Ninth Circuit. Indeed, Petitioner's sentence, coupled with
the other factors set forth above, demonstrate that appointment
of counsel to him would not only satisfy justice, but

fundamental fairness, as well.
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CONCLUSTION

For the reasons set forth above, the Court should appoint

counsel to represent Petitioner in and for all further

proceedings in this habeas corpus action.

Dated this {Q day of ﬂg:amécr . 20427 .

f%ﬁ_&m«f# / ¥ 3/SFy

Lovelock Correctional Center

1200 Prison Road
Lovelock, Nevada 89419

Petitioner In Pro Se

CERTIFICATE OF SERVICE

T do certify that I mailed a true and correct copy of the

foregoing MOTION FOR APPOINTMENT OF CCUNSEL to the below address

on this {2 day of _AMpupmber . 20,0 , by placing same

in the U.S. Mail via prison law library staff:
J:‘/") S’l’l:-rlcf, CS,?‘
Peoshing counly DI sty

ox 2977 '

e T ‘A‘f’for ney

Attorney For Respondent

Kosn (D 27 nar a_
"4 P 7 g

Petitioner In Pro Se
AFFIRMATION PUR TO S 239B.030

The undersigned does hereby affixm that the preceding

MOTION FOR APPOINTMENT OF COUNSEL DOES not contain the social

security number of any person.

Dated this (O  day of LovPraher , 2040 .

Ko O">/A//m ﬂ—;
Kef 12 15700 494 F) S5

Petitioner In Pro Se
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding /Wd 7y onl

7o Appoint Cowunsel
I'7 (Title of Document)

filed in District Court Case number C ? _;l l ? L/

0 Does not contain the social security number of any person.

-OR-
a Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
_or-

B. For the administration of a pubtic program or for an application
for a federal or state grant.

@9% . Wﬂzﬁ;rgc /- Jo- /O

Sigqﬂture Date

Koy 0. panrad
Print Name

N ot.on

Title
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DONNA GILES
DISTRICT COURT CLERK

Clie.

IN THE 3]51!1 JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF PLRSHINL

* k Kk Kk %

KoY D. MoRAGA ,

)
)
Petitioner, )

) PETITION FOR WRIT

-vs-~- ) QOF HABEAS CORPUS

) {POST-CONVICTION)
| ELRAND, isdrdeat ;)
)
Respondent. )
)

Lalm - KEwsly Discovercd ey d e

AeTuAl INNCCENCE 5‘, -
PIEfST\I}EgT ‘?.NBSéﬁ; pes 34 §o00()(3) et Seg.

(1) This petition must be legibly handwritten or
typewritten, signed by the petitioner and verified.

{2) Additional pages are not permitted except where noted
or with respect to the facts which you rely upon to support your
grounds for relief. No citation of authorities need be
furnished. If briefs or arguments are submitted, they should be
submitted in the form of a separate memorandum.

(3) If you want an attorney appeointed, you must complete
the Affidavit in Support of Request to Proceed in Forma
Pauperis. You must have an authorized officer at the prison
complete the certificate as to the amount of money and
securities on deposit to your credit in any account in the

ingtitution.

(4) You must name as respondent the person by whom you are
confined or restrained. If you are in a specific institution of
the Department of Corrections, name the warden or head of the
institution. If you are not in a specific institution of the
Department but within its custody, name the Director of the
Department of Corrections.

{5) You must include all grounds or claims for relief which
you may have regarding your conviction or sentence. Failure to
raise all grounds in this petition may preclude you from filing
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your conviction and sentence.

>y

i _
X

Failure to raise all grounds I this petition may preclude you from filing future petitions challenging

any conviction or sentence. Failure to allege specific facts rather just conclusions may cause your|
petitiontobcdimﬁssedIfyompeﬁﬁoncuntaimaclaimofineﬁ'ecﬁveassimmofcounsd,that .
claim will operate to waive the attorney-client privilege for the proceeding in which you claim your
counsel was ineffective. ‘

(N Ifyourgﬁ‘:rtion challenges the validity of your conviction or sentence, the original and one

copy must be withtheclerkofthedistrictcourtforﬂwoountyinwiﬁchtln conviction
Peuﬁonsmisinganyotherclaimmustbeﬁledwiththedakofthe district court for the county in

\gmwmmcarwated. Onecopymustbemailedtotharespondan,onecopytothemomey
ﬁuori

'(6)Youmustallegespeciﬁcfacts s;;Eporﬁnggheclaimsinthe ition you file seeking relief from

loﬂioe,andonewpywthedisuiamomzyofthccmmyinwhichymmconvictedortci
i or if you are challenging your original conviction or sentence. Copies must

l.Nameofihsﬁmtionandcoumyinwhichywmpresmﬂyimpﬁsonedorwhu‘emdwhoyou
mpreseﬂtlyresu'ainodofyourlibﬁ'ty:/?/Ds P; PLARK COUNTY
2 Name the location of court which entered the judgment of conviction under attack: E_Zéﬁllﬁ

Judicial District Courl, Dc,M/‘chA/f g

F

3. Date of judgment of conviction: & /3~ 70

4. Case number: C. ?2 L2 vd

5. (a) Length of sentence: (44 S. /O ¥ 3 e L
ourT,

(b) If sentence is death, state any date upon which execution is scheduled: NSA

6. Are you presently serving a sentence for a conviction other than the conviction under attack in
this motion: '
Yes No X If“Yes”, list crime, case number and sentence being served at this time: __

7 Nature of offense invoived in conviction being challenged: I uz:;:LA £y G CLountS )

Qexudl Assawl? 2 ﬁoMfS)
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8. What was your plea? (Check one)

2 (a) Not guilty _X__
3 () Guitty
4 (c) Nolo contendere
5 9.Ifyouema'edaguiltypleatoonecmmOfanindictmentorinformation.andanotguiltyplea
6 toanothercountofanindictmmtorinformation,orifaguiltypleawasneguﬁated,givedetails:__
7
8 .
9] 10 lfywwcrefmmdgmiltyaﬁu‘apleaofnotgxﬁlty,wasthﬁndingmadeby: (check one)
10 (8) Jury X
11 (b) Judge without ajury
12 11. Did you testify at trial? Yes X No____
13 12. Did you appeal from the judgment of conviction?
14 Yes ¥ No_
15 13. If you did appeal, answer the following:
16 (s) Name of court: NevAJA Sd/r.cmc couvrt
17 (b) Case number or citation: A4S
18 (@Result: Dispuissed
19 (d) Date of appeal: 1- 18- 7/
20 (Attach copy of order or decision, it:available).
21| 14 ifyou did not appeal, explain briefly why you did not: VA
22
23
24 15. Other than a direct appeal from the judgment of conviction and sentence, have you previously
25 { filed any petitions, applications or motions with respect to this judgment in any court, state ot
26 | federal? Yes v No___
27
28 3
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

. @ ®
2

16. If your answer to No 15 was “Yes”, give the following information:
(a) (1) Name of court: tuited S7A 175 D, strict Cour i -

(2) Nature of proceedings: (irit of }:Abw_ﬁer#ﬁ/w.'fﬁ -
diFleceul (ASE Numbers CoanCeraing anc. Pe 1, Ton _

(3) Grounds raised : __S¢ ¢ AtFiched .

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes No V'

(5) Result: Pending
(6) Date of result: N/A ‘

(7) If known, citnﬁomofanywﬁttenophﬁonordateofor&mmeredwrmammmh
result: N/A
(b) As to any second petition, application or motion, give the same information:

(1) Name of Court: £x'gh7A Jud cial i cFrict Cowur?
(2) Nature of proceeding: Piotion 7o beserve Ev ydesce

(3) Grounds raised:

(4)Didyoureceivemevideuﬁaryhuﬁngonymnpetiﬁon,applicaﬁonormoﬁon?
Yea_f_No__ - | | '

G)Result: __ Ly dence /s Prescrved

(6) Date of result: Jadudry 2, 2004

(7) If known, citations or any written opinion or date of orders entered pursuant to each

result: A/ 2vdd A Sf%,&;:&e Qour?, CAsC MO YREATF

(c) Asto any third or subsequent additional application or motions, give the same information

as above, list them on a separate sheet and attach.
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10
1
12
13
14
15
16
17
I8
19
20
21
22
23
24
25
26
27
28

Ty

]
0

(d)Didyouappealtothehigheststateorfedemloourthavingjudsdiction, the result or action

taken on any petition, application or motion?
(1) First petition, application or motion?
Yes No___
Citation or date of decision: . ——
(2) Second petition, application or motion?
Yes No__
Citation or date of decision:
(e)Ifymdidnota.ppulﬁ’omtbadvemeacﬁononanypetition,a.pplicationormotion,explaiﬂ
briefly why you did not. (Ymmayrelatespeciﬂcfactlinrespometotlﬂsquestion.Yourraponse
bemchldedonpapa'whldnus%xllmchesatwcbadtotbepeuuon Your response may not |
cond five handwritten of typevritten pages in length). ALL Adverse Actiouns |
lucre ;401.!(1//(::{ f
17. HumygwndbangmmdmﬂnspehﬂonbmpmoudypmeﬂedtotMsorauyodm
court by way of petition for habeas corpus, motion or application or any other post-conviction
proceeding? If so, identify:
(8) Which of the grounds is the same: AND

i

(b) The procecdings in which thesp grounds were raised:___A//A ;_

i

(¢) Briefly explain why you are again raising these grounds. (You must relate specific facts in [
responsc to this question. Your response may be included on paper which is 8 %4 x 11 inches attached
to the petition. Your response may not exceed five handwritten or typewritten pages in length). ___
AL/A '

PO P g T % L
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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18. If any of the grounds listed in Nos. 23(a), (b), (c), and (d), or listed on any additional pages
you have attached, were not previously presented in any other court, state or federal, list briefly what
g-oundswerenotsopresemd,andgiveyomreasomfornotpresenﬁngthm (You must relate
spedﬁcfnctsinrespometothisquestion Your response may be inciuded on paper which is 8 2 x
11 inches attached to the petition. Your response may not exceed five handwritten or typewritten
pages in length). Desc 7p Alcw) CASE Jdc) handed Adowid b;: the
% S Supreme Count and ddvances made on DA el dence

At Wpuld Prové My #NOCEACE.

19.Areyouﬁ]ingtlﬁspetiﬁonmomthmone(l)ywfollowingthsﬁlingofthejudgmentof
convictionmtheﬁﬁngot‘adecisionondhectappeal?It‘so,statebﬂeﬂythereasonsforthcdelay.
(Youmstrelatespeciﬁcfactsinresponsetothisqumﬁm Your response may be included on paper
which is 8 % x 11 inches attached to the petition. Yourresponsemaynotexoeedﬁvehandwﬁttenor'

typewritten pages in length). po

20.Doyouhaveanywﬁtionorappealnowpmdinginanyoourt,e:ithastateorfederal,astothe ;
judgment under attack?
Yes ¥ No_
If“Yes”, what court and the case number: Mﬁé_&ﬁef?‘ Cous” _aF
/ga,nc,qls 2:55 N, @341-’)72./
Zl.GvethemmofmhmomqwhorepreMedyoummcprmwdingmaﬂﬁngmyom
conviction and on direct appeal: ﬁ&jcr M’//MAAQ’AJ;“//;'AM f//cwr‘vj Carl J.
Christensen RD) Roy foareias mark Ball:s; Day'd S chleeK

Linda Bell! Rrphard EAZ mA; Pag/ Jurn er Sarmuel T, 54///,

22.Doywhaveanyﬁxturesentencestoserveaﬁeryoucompletetlwsentenceimposedbythe

judgment under attack?
Yes No ~/If“Yes”, specifywhereandwheuitistobeserved,ifyouknow:
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. State concisely every ground on which you claim your rights were
violated summarize briefly the facts
1 pages which

supporting each groun, and if necessary, you may attach additiona
atate additional grounds and facts supporting the same.

Supporting FACTS {tell your story briefly without citing cases or
law): 7 cund onc. 2MA Testing af e

Sdrples TaKed ol exomariAte me ok R.dlpc:.

-

]
77 That fhe. Above 15 b_a_;_g_c{_uj,a_au_ﬁ_(—_fdé'fs 4s Sct

Torth sm Petitioners 9rowawd’ OMC.

(b) Ground Two: fatc wr? re o c

Orirl Add cXACt MNA_ TesT ANonl

w5t )
) of Commit fhe
1 % EXOMNEOr4ATE MC.
porting FACTS (tell your story briefly without citing cases or law):
e 1o Tr 14 DMA Testing )

F.s) d MO

I'ﬁ&h'%? &
me yoY Xom Chbhffﬁpde!.

Supporting Facts (tell your Story briefly without citing cases or Taw):
¢ 7 deo prevides L ean pursué DNA Tcs? ala

nder STAToc ‘ofF hdheAS COr’oJJ ,.orar’cdurc.s

(d) Ground Four:

Supporting FACTS {tell your story briefly without citing cases or law):

1375



\—‘. .

 [GROUND

—

ONE

T AlLLesge. my Stafe. Corurt CONV/atroN anud Seufence

AP e UNConSEtutional IN V5 oltion oF. Nev. Const.
ART. 1, & %5 wwnited Stifes Const Fulonal dmendrsent-s

15,6, .8 and /9] and AS a. resw/# an swonocent. sran
{Ir's ,Ad.e,or- yved oF hiss Lberty Hat 1s fondanrent/ y. -
|lewbair awd ©FFenvds #be ./ar:_‘u_c.)o_/c,s of Lvc process

d,f,,Z,,Aw._.Ju.sf AS DNMA ev.dewce 's wsed 76

] Pas_e_c_w_‘c._ _z%e._'_gm,‘/zjz) Ha? Same  LDMA. dlb{:’d@_ntc_.d o
\leXists r1n #4755 Factual S,itoation 75 exonordte

86'75__'?,"-'_29_41!;_‘"_ /}.7.6?5/7_24) _,AAlcl. ,Kﬁ/dd.i‘c, /)z)ﬂ .fr.‘am_ CC/SZ‘A,J)/, )

. .. _ON_ or. Abou? #e 574 day of Décember / 9927

Fcfti‘/.b&¢r. _l_f’_oy Danie/s A70KA494 @cfsﬁ oNCr J) /A4S
Charged torth Tewo. Coun?s. of __éurj./,q..rf Anvd Tesa

\Cownts. ol _S’éxaA/ Assdults  OMN. e /_3), L7270 4

Amended  (mFormation. was £led Charg’ay. et foner

AS. o habitual Crimaal, _AFfer _cnteriny A Plea of
(ot _guilly, A _jury Trial ias held From rarch (2,
CWI220 wntS] Piarch 14, 1720, H7r. Fr70RAGA. Luas. .S#Asffe«emf/y...
Weanvreted on Al _four Counts. and he was
,,wrffcg_u_c{f)_cJ__ O _habditual Criviiwal. R )
el trmately, he 1s4s Sentenced 75 Two Cowseovtive.

Ted Yyedr Sevfewces plus_o. Comsecutive_ § fe Seutence

«,m{:fh__fﬁ_c_ pco_.ss,"b;bity_ej_,&na/c y p/as_ e L Fe. Seuwfemce

LS Mhout 2%.(.‘3__/?&;55 b LL;‘.f‘.;f of Parele.

I S




—

:J- ' .
£ _

(R. T[’_e_pe.‘t::i';.‘ou_c f -F_r:,/_C_EJ.___ EQ_C_._J,' &/ L;f___.Sfe_c_K;.';\fj_,_D_/_V,A

Testing of the evidence im_ rhis CASE.. _OM_ _Jume__
13,0926, Through Counsel, s _t79RAA_ Fled o -

Qu_f/z/cmc.uﬁl.j */Qc'a_/_:u_z‘.s__A Md_ﬂa:/.‘zéa/:;_“/_"z_‘c._s._/_;J_,Sa//am‘“of%
fet tion_For tort_of babeas _Corpus._ let tiomer

LIORAIA_Argwed that _Trial_Covnsel tuas_iveflective.

for FAJ:/_:N__?__Z;__AA.V_C_DMA;_Z&S.éf‘/%j_._f_e,ﬂf.afm_éd.__aﬂ_éé_c_

Semen_4qnd. _élan_SAm/a/_c_sv o eSTtablish _that _he
WAS_ Not 3he Sourcc of the Semen Fouwd s _the

\aginal MAulT of He Allcsed \liatm. e dlso

Arqucd _that_Tria/ Counsel tuas_imetffective. For_

FA,'[;fuj_Zb_)aczz)a&cly_ e pdré._hipm Vo Testify, Aad
Joar _Tria LC@.cz@_sg/_cg.AJ_x:;y.c_z_/fic_ci?_'ma,__fa.r__fﬁ iy Zo

Interview usitnesses Concerming his_fick_ of. Sexual
Ab Lty _tohile _intoxicated. The _Laurt _desxicd 1he_

petition d wd _bovudy in pack, that because 11 for4IA.
Noffered the defense of Comsewl at Trial, dnly

‘et Floation Sssues iwhieh Could be resolved

Yirough DNA Lasting ticre mioo Z,H__E;l/_\l_cf/_‘fg._smof
fact, Coneclus'ons oF Law_ Ordecd 9-£4-94).

further, the Court deterpined tat trial Couwse !
idas woft jneFlective becawse a Time Limit ex sted.

For D NA Testing, ANd (A1t ntg beyond 747 yodr
\Comprim/sed the integrety of He Testiwy, Clting.

fecple v, Karush, QO3 Fad 228, 278 (Cal 1370), _

_fﬂfc_aegr_t_ﬁ_/za__c;x/e/nxX/_ed_z%Ai_a.___d.cfé.ua!aﬂ7‘ rrest
S# 0w _both_o-_redsonable_probability, fhat He_cvidenc

Wivas_ Favorable, and_that it _covtd he Produced. Ide
. — ? -
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'_Jc[ciff'f‘oam//y,_fée Court Found that 177 PTORAIA _ .

f‘A{szfj_{‘f' I the. Dfs}rff;?" Cowur? &r an direet

___/:?7/‘,_//,_2/&,4;0” #hat he had ComsenFwal Sex  Luth He.

eveeks _earl er ,ﬂf‘_‘r_'a_r s e Alleged KAfze. dnvd
HWitnesses eXxisted /S‘,,-f/:co_v e _F our_ Lieeks edrl'er
WS, fawK had Consentum/ Sexcoal tnlercovrse
Nt _prr,_p7oxASA. The iotvess of /5% cvent

Nbtd both #0424 _and _Hak 7 o _g9e?l a.  flstel.
, £y it
|\|reom becawse fhey woera p24Kmws ouf!  So

Nbeavily i» the bar Hhey toere draving. . attentront
Mfrom _otber bar. ,ui‘co.a&},._,m,(s ce _exhidt B

| —SEcondly;  Durivg 27 2708434 Testmony
AT 7r4) he Test fled _hbe  tidS in_p75. HawsKS.

- lre s.dence He W9 oF He ////f_jecl KA/&-. The
Nlisunderstanding  on /s PONT PS__hen | #UC,

W 270Rr49A_ Lo4s Asked Abourt Lhdl happend bafwean

WS, Hawi and himselF, he wds refering 7o

' /:_I};)Af'_}led//dﬂ.id Four tuceks. (Pft:'or o) Hhe Alleged

F ' :

LOAIVEd Hhe 1sswes oF DuA Testivg by wno7.

}'_4/0/16!’/: (.S,CC{ e-)(élé:rA _)_, . o . el ..
L First: e problem in fhe. fisTory af s Cdse.
8. -mr ,/7‘1'[/1%4#\1) Lobhe Lsds s FPIORAIANS Trial Covnwse]

has f{‘ovcd,fa be an ZNC&m’aef‘cuf Fdiot 48 An
Af7erney. In #is particelar Cdse, pir. 70RAIA. fo/d

_A//_egc:d Vietm 7738, HdwK «ef//cex_f_"/ﬂﬂ fc/)z__.fau_z:_ (7 )

LS the bar fc.dl der oF Abe P/,d b4 ef‘.s__/ouz\zgé_ wiho

rape awmd. Mot om the day of He Alleged Rape:. |




N .
o

this _testimony has been Contin ,%ﬂy_gﬂj.iaiﬁtlf.(J_
Nand wats.fc‘c(_,d,céud_é[_by_ﬁé,e: , /a_ca.s_e_cg,t/'au Ze_ 77y

|75 Convtivee anyhody bedr,ng this__Cdse  rfhat
mr_MoRAIA_Admtted 75, and Teslfed 76

having_ Comsemsual SeXx ith #rs. ffaeK o

NoCcured between the Teso ow Tt day., -

the _d.h_y_csf__éé;‘.’_ _AZZCjc:J__/fd/ae__wﬁc re NO  Sex

L”.é?..-f.%.@fdjLéuAS,HSO,_'_/é.@.oL[f;/Qacprr_c,d_Zé__Z’cﬂEfyw
by incompetent Counsel tht his Teslimony dees

N Mot_refleet the Aclual Chan _of. cvenls 4o 1

_ Uhappen d, MO _Sexual relation Occurred. betucen

/7 53_/2/44.qu,4.MJH/_??&_;/?ZQKABA_&U_z‘é.d__,d,at.y_'af__Zﬁ.-c.
Al/esed EAF&_A.MC.{*M_C_Z“C_S.Z’Z'A@_ OF e DalA

S,Am/_/_c;ww,:/_/__ o e That Nt PTORKAIA S
WWNOCEt_of Sexcuil 4ssAu/t

ThIRAly i Further the state distriet Court
determned on 77696 7%4? Tr al Cocw LC./_MAJ_

MNOF_ineFleetive becavse o Time Ltomt  existed.

fzr DA 7__6_.9_}.‘}_3_«1':7;)_.';A.M_J_L'_JA._%.Z\J:?__b;c,)f&/y,d_ﬁdf Y edr.
Comrm:mﬂ/,‘s _¢dlz‘é¢;z}yﬂ7f¢;c,;'i)‘/_“of__ e _Testing, Ciltng

People_ . Karush, %03 Fad 278,395 (Cal_1270),
Lets Address this_issac= Dcfense Coumsel LAS_

1PN Ac/_a’r_r:shs&ug_ﬁis_ﬂm&zt,__l..:_?_’:s_ o Jo__he

¢ e . |
Cognsel)’ For_ pir. 0708 494__During He “yoar and_
lenited

States _Supreme_ Caurt_opinion __jn_ Disteie

A?fz‘cw:;\_ze.g_s_ OfFice For the third Judieial Distriet £+ 4L

AV4 'C_Q.Slzcznvg 557 U35, ___(3e07),




lpa,sf convietion STa fufc.s)_f

levidence. oF. MAfCr:A/_EJCfS
__FrC.Sc/\chJ and /7c:,4rcf A/ He Cowur?, Mhart reya;r_cs _

UV cation. oF #He C’.cwu,c,r‘ onl. Or. Sentewce. in the .
nterests of _Jushie M d at_so. .

J‘ ) .
- .

- lespere He. ,Coa/:f_,gf_cl,afra:_ ssed_fe isswe of .(.'A/cw_il_y ,
. _Avaiiable _DnA Test'wg Hat w, i/ ,ana_«,é__ ther 7. be .
_ /ch'.vA//Y invneecent ) _Td.

- E— e e —— v —

As o his CAse. _,Qgé_o‘r_m__:gj Sapf,q o, /‘fc{a[rcs.s /\JJ
A (S?"Afc) BB [ omer

may _Challange.. hrs _Conv, et ons_cohen. Z%crc Cxi'sts
Mot previiously .

The Jsswe here Vs par. P0XAIA ci cl__/uaf /741/:‘.’

; _.5 _é-r_'(,_ _Q.Lr_z"/.r_.j%_e_ .,4 /_/ £ j_c_é_ _‘V:-.C. ,_/_-1-_@_5;_2% E__ c{.Ay__ Car. _

A)_Ljé.t_-i'_t_az,qﬁs., A[_Zc:; ed and_rthe DMAH_-_TA/?!AC.S L

[Taken Fror 177, Z0KASA ANd. 7775, flawll were
___.@U/y Tested for bleod Ty/e_ And. A/07" e /{5'77{“
N\Testing. #at (s So_dclurate it _i's. phe. _.3'7(‘41\!:{(4/‘:[ 75

EXOMNOrd4T e Z%C irvnvace T

persc cute_the jdn//j/ o
- %/.5._ ’fﬁﬁf/ﬂj docs Aot reé. coj/v:z,c Tmc/, A/c:.s_\..‘_“.

AS Mis _Court Stated s its._ denial_of reliefF.

N Har “a _
(2415 Case. Twstead, the testinvg that _ oxists. Faday.

|did _ Not_exist at He. Time..of. #70R4I4)S
_([99&6_3),_,‘4,‘;4 He S‘A»w//c:.s exist /“c(dy And __dre_ inn . _

_Timelhive_existed for_ DNA Testwg' un

Trial

7%& Q.US?“oc(/ of LvVmPD. Crime . Lwdéep_..,_ e
TN, Closing onl This BBEEm 9 round (T P2 ST be. /Vo?"ccl_

{4t 4t _no Time. d.d: the. . S7ate prove. me. SMORAFALS__

uilt. The. State. S, M//; IBok Fultl Adviantase o©F. mr..

/)?0/01?/1'5 mcan,oa‘c:w‘ Aﬁ‘or;ve)r At Tridl then puts




v
J .
- B

b.Jor‘cf,s 1.‘,-3 mr. Moll,ﬂjA"S mour‘/:'fén‘ he MNever .

liwtended and wias_misunderstood.,
{hcrcéyrc Wila WOKAHHRCS/_cp_?_‘é/// Respucsits_the.

Ne o PCE/STK Test _he Conduicted 7

EXONOrdfe_hirm oF_ Sext J.LAS‘JAQ/Z_ < o der

% c*,pra_\gz_sf ons_of _ AZ&S_H_?)_’?.’_HS'_Q_O_CZ_ __C?) ) -~

LROUN D _T IO

T Allcge . rmy _ Stale. Court . C@A}V,'c;ﬁbu_xdd_.fcﬂf@ccj'

Are __cnConStituloomal o \Vofatiion _o0f _Mev. ComnST_

Udrt iy 85 and_w. 5. Const dmends 564, 9, 19 becavse.

)%.C-__..C.,V!z_'c-{—e_-é’_Q&_Q\_—_'/_'Z/_Zﬂdv:ditc._l_’z/:r._/_’?&gﬁiA d.d_wor

Commi't_the Crime. _axd_cx4ct—_DMA Tests Al
z‘:x» st _exonorate_him. |

it _of habeas Co rpper.s L s AuA 'lm!/c_/‘ Query person.
é/N/Awft//// Comm.tred, detamed, ,_C.’cvuf.w ed or _restriamed_

_of Ahrs /;6c_t:Z'___/Vf5 39 3460
“Habeas_co rpa.s_*/.; cs_Jo_release_ome_twho is_ Charscd. .

(.uzfﬂr*A./y..Actﬁmqf'_hConJ.SJ.‘/_tqu_Aég__du_o_ﬁf_'cgc_c_ See

ZureKA_ County Bank, 136 F2d €55, 35 Nev. 8D

Ao v 1hL3 iwstens CASe, Af the Tme_of rnn. /T2RAIANS.

Trral tAL 1990, Hhe reals on_CXACT. .SC.H-’-NCC o

POR ST R, _DAA Testu 'wg_d.d

K. La this _Case, L\MPD_C r/m_e_LAA__ Af/ %__Te::s fed

For bloed. 'f-f?u\l PN
,--,B‘Q_c./_iy_/a;____doe.s /Uof__ os_f':_ve./j__rc{galfz.fy CA.

Cr m.:_MA.I_Sa_,s_feec;r

— . *}5*
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"
b

(4. . mr. MORAIA _denied. hav,'wg Sexval iwtercovrse oy./'th
e Alleged V.etim mys, /%MUK and he Clarms _.75:':{,4)/
- |A4s bhe d.d _ITh_ hi's Af?‘brm_e.'y AT He Time of

_ _E_L._S;_ M_/ Fhat _the Scrmen S A’?’//c«s 7ikend Fron
s, Hawk were_ From oo different.Source. .

|5, 7%t _ 115 P70KRATA. _States he will be exdwordted
: Au_cl__)pna..v_c:.u_._[/,t_/gg_c;c_uf_‘__o F m,a_cz__/! HMe Cowurt Mo s

PCR /37 A D A _Tes Y. Jg_on _the j'dm/a/c $. held

| by- L‘,\.{.M.I‘.’.D___Cmfm_c___Z.Jé.__ L o
& Hat _babeas _Cio_}:/a..r- IS An A//ano/gn'#c ethod

relecased ¢y ,,azv_-)ar:czofv oF Mctwal jrovocere e 2
Wini_ both._ State anmd. f;.:.darfxl,,c_@_qrf R
S, 7a#, 75 d Ny LT/ STORAIA'S  repuest. B Cond wet

dh_E’Jnh _a_(?éf@u,,SAAS’_e_cKz,Zuj_ A cCes8s3. 23 cCvidevce Evr .
W\ DMA_Te st g, See Oshorne, T.d 47 A, _ .
| 2_7hat_17r. p70RAIA_pelics on o right 76 b

y b

DMATe st Wy wioe/d hesult in. a  Stele //‘oc'_ec{ur e

|Mhut “OFfenrds _Some ___gQMcQ&é.QA_/_] proveple of

» . L ) . .
gustice'. ANd Travgresses _any. recognized. prone.pl

|\oF Funddmevtn! Faivwess in operdtion As Condemmcd.
Mw. medina M_California, 505 c.5. 930,934,499 9,
12..STK Festivy [s extremely diserimmativg, Can .

e b wsed a,u..SmA//.’.SAr.\-f/ch,AA_rd_z';s_ kaf;_y_/ Yo
S __._.bﬁtcam.fu__g.. He Standard. . .S_cgc.u Future, of forens.c.
oo . |DNA Testivg 19, M 9. Sce Osborye, Sepra a7
Al petmaote. 3D e ) .
= &B .
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/O _That_the.  STR Tc5ﬂ?13_ WAsS_Technalagically

/m/ao ss ble_at e Time. oF ror 20494 T al 4x0d.
\A/O__DAA e, 3 7'3’ oerce Conduetled an +#be

54/74/:5 /ZKGM Gow _the Tl Other 7% e.zu_b/_dm_cf__

-'T'/,a;m_, ‘ : —

Mo THAT _por. 270K 474 féf#s,s.cr_ts_ﬁc,__D/I//__ 5,4/74/65 .

A/*e‘;_e,v,_de.,uce o f 8T cr.al Fc‘fs Aot

AL,

prevodSly. presen fed _a A/J_._/') card by 2 e Cacr Yol

%A?‘_ﬁr_czwa_@s__w:cdﬁau af Hhiz Comvicloon s

/%c zuf'e./cs/'.S G/ ./u;?‘:cc : _

1. .ZA.LMA-/.?ZQK&ZA__Sé_ajcéé_5_¢_¢;Ac_c_a/LE&m_AM/_

of He S?‘A/‘j_}ar;dzgﬁéc{ wral_de. f;iz//z‘_@.[w_'r_w_s__d.u_;:u_za__
‘N ceily _discover ed ¢ la_'a_ci_CQiU_C_C i Sued __alth _dac.

|lev. dence. Z‘AAJL_Z_’?_’L./V&W/ TA_1S__ innsece T

d.ol f9ence 2t AZL_C.’ stablishes_b 7 _Qledr _and_QCemviincing.

}m!_y For _z%e. ’f'c.sfmf? af_ /Jié_DA// /ﬂn JCc/ /%¢ C’aa_ .
Lol _rece ogMize Phe te 257 _resplls _based o DNMA_

. q‘/’//}’ Or __oXoMordlc rhe_ /A/NoccA//“

Testing Standards Currcntly wsed 7% persecale He.

4. TBat_thrs _Court 15 Autborized 76 155¢. c:_//‘7/€, .

L70RATA . ... _Cémea(, tentder Mevada Law Glhere

he can_prove his detial pussocence warder Meuddd's

Pcosf Conviction Stdfifes, i _

t5, That Hhe State_of Nevada CAnMOT_prov. _éze)/oud <
NIRcasondble_dawd? fhat 17/ /?7@615’,4 m Me fQ,L'/O.é}_‘CA_Z‘E’LO_E_

f?,«f A;;A/M;f mSs. /ﬁfwK.

3 B-
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)b, That the dbove is based Lpan Hhe Facts 4s Set.

Forth 1 petytioners grouad owec, . S
12 That _anw cvidentiary hear'my Is repujied v s
CAse 75 ecwnuswure dwe /./-ac"c.._f..s‘ of Laco.

8. That, 177, WIORAJA |s emtiflad 75 a. release

From. custrdy based Yrons the Fowdigs of the STR

DMA. 7:6,3_7.‘2/'9_1 torvder .NACV/Jc[A.llSZ_'/}Q_éCTAS_COf/_HJ VAV INEY

" LROUMD THREE

| 77, n208AGH Is . entitred 78 felease From Custody
_Iaar.saxuf.‘fs MRS 3% 300 (R )CB) é%cmj e

Fistdings. o F e _testing of He DNA Samp/cs.

(@) _Fettoner _./Aaar/oox_% Fes e facls Set Forth_ s

_ Ground one awd Tewo of 74/ fetfion.
MR MRS 3%.340. provides; _Evcr'y_ _person untawfilly.

Comm . tred, detsined, Confined or reslra/med ofF  _bi's

| L_-:b_g‘:d}(_) _dsarder

ANY  prefedse. _QhAfevgg PIAY. prasec wie.
o _eorit of habeas CQI“IQJJJ,, 72 J'N;u_i'r e ple e CAuse
wf Such.. /_'m/ar._‘s_azum et 6r restramt '

|\, _Tw. Hhis Case; prr. fr7oRATA Clasms _he. dd pet have.
1Sexwval ivtercavrse. coth mS. (T4l o the Time She .

Mdlescd. it ZBok place, #17: PORAPA and 5. flawK.

d;__é have_  consenseal_ Sexudl. _/_;\fffc.;c(‘cnqr-}',e:. Some
w-i.[f.'ouc)_wce{s_ ,-embrja:_ .%_Cf_A//_Cj_C.,CZ | /&,«ze,.. e
B. 7442 1ir. r70RAFA Clasm s _the _.S’m_y/cs_ﬁfeu__fcam P75, Ak D4

Am/a/c.sldo_- _&af-AMd_ Lol MNoF pateh him And whew Tested the

Nresults will prove the. -,Sie_m.cd_,);ﬁh//c;r Are From awoMer Jours
\lo#er thew mr protdsa. - |

-4 B~




+ . -
8] =

‘:.3_)_4.[ RS_34. 500 . .pﬁo_‘\alc_ﬂs-'__fiﬁif it AF/M/_“__J 20 _OnN
e _rebirn _of the tunt Qf_érd_é_d_ﬁ_s__ca_?ét.ﬁ\f_z%xif_&c_

lpettioner 1's_in costody by vrtve of process

From_any Courl of s _State s_or_Judsc_or @ffcer
Thercof the pettiomer may he drscharsed ;o _amy

ONE. o F the Followanrg C ASES, -

CA_)_ Subsecton_ él_,o.[:ﬂAZK-S__3_$_’._5QQ_,9.@_WLJ.¢.5}_‘Z«JA.:,_\/_

ﬁcu/‘&/zciﬁaﬂm‘qgt_wé.s_-if Fivst Lawbaly Yoy by

o
’Z/_‘ﬂ_c_C,ﬂ_,A.f/_Lc.c.w_A.rdsj_ _1%4_/_ et tioner _hds_ pecome

Some. _A_C_Q_Q/_V)_I_LSJL‘QQ_,O_L;C.V_c_:,/uf _bthich _has Lo

W
lenttitled 75 _be discharged, . ]
, (i) __2*[1i_'s,_.cgzc..)_Z%L:f_;c[—az?_v_;_'s-__%cafa_t_/.‘}_'qm__éfé.ecuQc_

Vs N
dpplicable Z”m_c__L_:hf_‘ts_.:Z__A/s,_@Zy_qdzjs.aa_bf_¢fdd cydence.

4

pursucd «iith due dilgence, " es tA.AZ/_'-S'.Aa.s_b_j__C/_c.;d.L_Ad/_d

. ~ . * " . A {
QQUMJ:C.LN:‘};.dqi_dmcﬁ&fcﬁf%ﬂﬁf_d_éjf/ﬂ./fQ.Aﬂf LS SMNOCENTT
See. Distri/c Sracys OFL, or Third

Distriet Mo OShorne, 3559 U.S.. (Reooz)..
' _Z%EJ__CAS_C.)_M.d._l_"_é;?a,c’.szﬁc_é*Z;C.iZ'S;_éu.gr‘_C._z&cAA/&JZQ;:;C.J/_/_)(__

possible_at e Time_of #r. pofAIAS_ Trial v
[727Q _and_therefore is_ _Scubgeet 75 Mewlly

discovered ev,de pee As_ e DMA Testwp 1S

an Act_awd cveut that s Scbject 75 fake. /_/A_C_é_
AFleriards and. #erctfore, #1/._ A70RATA. it be el iled

o d. scharge__peurscant 75 MES 3%, 550 (A ), (1)
(4) MRS _39._560_ ﬁifx_ése@:.ﬁ.byﬁéil_fcog.idcs_waﬁ id/a

! é’?Zczkde_[& . _CAZf/:f/_dd_fo_d,:L.S‘_C/lécj.e_fz:am__c.éésf_%_cif_
then -M.cﬂpce.cesﬁ_‘st,d.@fecz‘[v_c_f'» Some__miduner of Zb3tanc
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(7) In #his case, LymPD Crime La boexperts ZooK. Seren .

N|Sarples from mS. HawKls vagina _based _u/ag_ﬁcf,ffdi"mcmt‘s
W4t She had been . Sé)‘ad//y_ Assac/fed b/_ 27 1?7049 A,

P, 7770RA3A dewies he 5¢,AU,,4//>;_ Assawtted _ms. 4wk
and relies wpon DwA Testeny of fAe,/T«fy/:J_ _AKen

,,F/‘Q"T ,-WSI_HANKES_VA_?;NA 75 prau_c__hv_"_-s_ invpoccu ol

AnNd _Hhis /2st ot/ prove. He Stafc nvo Lowngcr has

{|[probable cause 75 imcarcecate mp pr0KA7A, s,
\revderinvg #he Triat process defective _and rewderi~rg.
|Me dudgerment Asarwst me, proxdrd Noid. (5’66 )
| Sheriff Clark Cowwty V. Koylanee, 82/ Pad 357, _

ue Nev, (i79v).

C}' [ ) where Technolosical _Advances are pmade o
|LDAA Sa M//C—&___/"_?Afcnkl_.s) mr, 77044 _bellcues he. phas
low Y74 dmendment r.obt_cuder He tnited Stites
|Const tutian for Hhe presecctor Zs. comply Loilh fhe

Standards_ S et forth_ixs. LBrady v. rzarylasd, 323 4 S.

23 where e 4(.-_53,.;Su//:m.ﬁ_,@qcf_mefa/&,¢d S
|pro Secufors 75 dis c/a;e;_ SIAZer a4l .ex_ca;;a/l?_%u{y .
HHlevidevece 78 _fHe defendant. be fore Tl trvever,

N Mhis aﬁj,e_ﬂc-?”ccfmuo,{gjc/ ard mot ex st %

NEexeonorate pir. prokasd s~ 1220, Merclore d.c/.g_:,

ﬂrac_é.szs_ demands He. f.f.ziv,c_; ples of Fenrdam ental.

_NFairness own. an. Actual smocence Clairm al  Cant

defenmine bhat _invacence by Showing. new cu'dence

|| #bat establishes _imwocence.” S €G €3.i8 L. 3.C. & 3600 Q J.
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(See) Bracy V. Gramjey, 530 4.5, _$IT, W3- 707
Q3972 o |

| (5 ) e ._5_7.”4716___;; Q{-__MO_Z" oM e é_c:_)coal_c{_ .¢_E.CAJ_QUA_5.Z_§_
\dowb? 24t 27 STOKAIA Lo as 9_0)_7}.'7_0£_/24__C_Cm}37_¢__

aF _Sexwual _Assawl/? . .

. _RELIEF _SOUBHT .
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Statc_awd Federai Cowst tulional [aws_
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WHEREFORE, {27 4. one - prays that the court grant .
relief ti which he may be entitled in this proceeding.

EXECUTED at Lovelock Correct wwal Ladt<s
onthe jn dayof Aloveribes 2070 .
Si ofl"etiﬁoner
YERIFICATION

Unda'pennltyofpajmy,pmmmttoN.RS. 208,165 et seq., the undersigned declares that he is
thePeﬁﬁonammedmmeforegoingpcﬁﬂonandknomtmmmmawﬁmutheplmdingis
true and correct of his own personal knowledge, exce;nastqihoaenuttmbased on information and

belief, and to those matters, he belicves them to be true.
S'%e of Petitioner ?

Atttorney for Petitioner

-10-
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding &_‘_ﬁ'ﬁ‘au For

s (Post-Conviction )
(Title of Document)

t of

C92172¢

filed in District Court Case number

Does not contain the social security number of any person

-OR-

O Contains the social security number of a person as required by

A. A specific state or federal law, to wit:
RS 34360 1 MRS 3% 500 B3 )et Sep.
(State specific law) Newly Discavered cvidemce

-or—

B. For the administration of a public program or for an application
for a federal or state grant.

/- re~ 7o

Ko (227 ﬂalm__
Slgn ure Date

@w D. 7o LAGA

Print Name

Petton

Title
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VERIFICATION

Under penalty of perjury, the undersigned declares that he
is the petitioner named in the foregoing petition and knows the
contents thereof; that the pleading is true of his own
knowledge, except as to those matters stated on infermation and
belief, and ag to such matters he believes them to be true.

f s (D, P ogre

Kég b ngofAGA”  #3/58Y
Lovelock Correctional Center

1200 Prison Road
Lovelock, Nevada 89419

Petitioner In Pro Se
CERTIFICATE OF SERVICE BY MAIL

I, ﬁay D w204 6A , hereby certify,pursuant to
N.R.C.P. 51b), that on this /& day of the month of
of the year 200 , I mailed a true and correct

_NPuserthe p
copy ©of the foregoing PETITION FOR WRIT OF HABEAS CORPUS
addressed to:

Warden ~ A

Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada

Catherine Cortez Masto

Nevada Attorney General

100 No. Carson Street

Carson City, Nevada 83%701-4717

' ¥ .
4 i ing
y county District Attorney

loBex 299
Lave loc K , Nevada 89 i(f

{(District Attorney of County of Conviction)

A&%(D PPt £
'% D prolk 4947 #_ 3/ S8y
Lovedlock Correctional Center

1200 Prison Road
Lovelock, Nevada 89419

Petiticoner In Pro Se
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NEOJ
STEWART L. BELL RECEIVED

DISTRICT ATTORNEY
Nevada Bar #000477 .

200 S. Third Street OCT 28 19%
Las Vegas, Nevada 89155

(702) 4554711
Attorney for Plaintiff HEVADA PURLIC DEFENDET

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

)
- )
Plaintiff, )
)
-Vs- ) Case No. C92174

) Dept. No. X

ROY MORAGA ) Docket K
#938554 )
)
Detfendant. )
)
)

NOTICE OF ENTRY OF ORDER
TO: STATE PUBLIC DEFENDER
YOU WILL PLEASE TAKE NOTICE that an Order was entered in the above-entitled action,
a copy of which is attached hereto.
_ ek,
DATED this_£ & _day of September, 1996.
STEWART L. BELL

DISTRICT ATTORNEY
Nevada Bar #000477

BY l};ni/x) Q/%N\AJ

VICKI'J. MONROE ¥ ' S
Deputy District Attorney

Nevada Bar #003776

£'Xl/»1’e>t+ A
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RECEIPT OF COPY

RECEIPT OF COPY of the above and foregoing Findings of Fact, Conclusions of Law and
Order is hereby acknowledged this %5 day of October, 1996.

STATE PUBLIC DEFENDER
ATTORNEY FOR ENDANT

BYF

3098 Third St., Foyirth Floor
Las Vegas, Nev; d 86155
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STEWART L. BELL
DISTRICT ATTORNEY

Nevada Bar #000477 Sep 5 1250 PH'%
200 8. Third Street
Las Vegas, Nevada 89155 L
(702) 455-4711 K A i i
Attorney for Plaintiff v SLERE
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
)
Plaintiff, )
)
-V§- ) Case No.. C9o2174
) Dept. No. X
ROY MORAGA, ) Docket K
#938554 j
)
)
Defendant(s). )
%

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER
DATE OF HEARING: 7/19/96
TIME OF HEARING: 9:00 A.M.

THIS CAUSE having come on for hearing before the Honorable Jack Lehman, District Judge,
on the 19th day of July, 1996, the Petitioner not being present, represented by DAVID SCHIECK, ESQ.,
the Respondent being represented by STEWART L. BELL, District Attorney, by and through VICKI
J. MONRCE, Deputy District Attorney, and the Court having considered the matter, including briefs,
transcripts, arguments of counsel, and documents on file herein, now therefore, the Court makes the

following findings of fact and conclusions of law:

FINDIN F FACT
1. Defendant was arrested for the December 5, 1989, sexual assauit and rape of 2 woman

in her home. Defendant plead not guilty and a jury trial was had wherein Defendant was found guilty
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of two counts of Burglary and two counts of Sexual Assault. Thereafter on June 30, 1990, Defendant
was sentenced to life in the Nevada State Prison without the possibility of parole after being
adjudicated a habitual criminal. Defendant's direct appeal to the Nevada Supreme Court was denied
on August 27, 1991. However, the Court remanded Defendant's case to the District Court for
resentencing. The Supreme Court concluded that the District Court had erroneously imposed one
sentence for multiple offenses.

2. On October 21, 1991, Defendant was resentenced in Department X of the Eighth
Judicial District to ten years for each of the Burglary counts, to run consecutive to each other, and
consecutive to a sentence of life imprisonment without the possibility of parole for Count II - Sexual
Assault. Defendant was adjudicated a habitual criminal as to Count 1V and sentenced to another
consecutive term of life imprisonment without the possibility of parole. Defendant then appealed the
second sentencing, specifically contesting the validity of the judgments of conviction used to
adjudicate him a habitual criminal. The Nevada Supreme Court denied the same on October 4, 1995.

3. On December 5, 1989, between the hours of 1:30 a.m. and 5:30 a.m., Defendant
entered the victim's residence located at 1000 Dumont, Apartment 227, Las Vegas. Once inside,
Defendant took a woman's Seiko watch and approximately $25 from a coffee table in the living room,
an unknown amount of cash from the victim's bedroom dresser, and a key to the apartment which was
laying on a table near the front door. Defendant then left the apartiment. At approximately 7:30 a.m.,
the victim returned to find the items missing. Las Vegas Metropolitan Police were contacted and a
report of the entry submitted.

4. Approxunately acon of the same day, the victim (a 46 vear-old female) was awakened
by Defendant knocking at her front door. After informing Defendant that he had awakened her and
asking him to leave, the victim returned to her room. Almost two hours later, the victim was
awakened by a noise, only to find Defendant outside her bedroom on the stairs. Defendant grabbed
the victim and after a brief struggle, the victim was able to momentarily free herself. However,
Defendant regained his hold and pushed the victim down the stairs. Thereafter Defendant raped the
victim, instructed her to shower and raped her again. When Defendant exited the room, the victim

contacted her daughter and requested her to contact the police.

-2-
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5. Around 2:15 p.m., LVMPD detained Defendant at in the 900 block of Sierra Vista and
after a positive identification by the victim, he was arrested and transported to the Clark County
Detention Center.

II
CONCLUSIONS OF LAW

6. Defendant, for the first time in his collateral attack, challenges the length of time he
was incarceraied before he was brought before a magistrate. Specifically, after remaining silent on
the issue in appealing from two judgments of conviction, Defendant now alleges that he was
incarcerated some 210 hours before his initial arraignment, and that no probable cause determination
was made. Defendant did not preserve this issue below or raise it in his direct appeal and as such,
it has been waived. NRS 34.810(1) provides in part:

The court shall dismiss a petition if the court
determines that:

(b) The petitioner's conviction was the result of a trial
and the grounds for the petition could have been:

(1) Presented to the trial court;

(2) Raised in a direct appeal or a prior
petition for a writ of habeas corpus or
post-conviction relief; or

(3) Raised in any other proceeding that
the petitioner has taken to secure relief
from his conviction and sentence,
uniess the court finds both cause for
the failure to present the grounds and
actual prejudice to the petitioner.
NRS 34.810(3) imposes the burden upon the defendant of proving specific facts that
demonstrate good cause for his failure to present such a claim in earlier proceedings and of showing
actual prejudice to the defendant. Accordingly, the waiver of claims doctrine mandates the dismissal

of Defendant's instant claim. Kimmel v. Warden, 101 Nev. 6, 692 P.2d 1282 (1985); Bolden v.

State, 99 Nev. 181, 659 P.2d 886 (1983). Defendant's Petition is barren as to why his allegations
surrounding probable cause determination were not raised in either of his direct appeals.

7. Defendant took the stand at trial and ottered a defense of "consent” to the charges of

-3-
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Sexual Assault. An excerpt from his offered testimony is as follows:

PROSECUTOR: Basicatly, Mr. Moraga, what you are saying to

us 1s you are really confirming everything
everybody already testified to. You are just
saying that the sex that happened between you
and Ms. Hawk was with her consent; is that
right?

DEFENDANT: That's right. (3 ROA 550).

&. Any issues of identification that DINA testing might hope to resolve has been rendered
moot by offering the defense of "consent” to the sexual assault. Moreover, Defendant has waived
this issue by (1) not preserving it below and (2) not raising the identification in his direct appeal
pursuant to NRS 34.810.

9. Nor was Defendant’s counsel ineffective for not testing DNA evidence at the time of
trial. In People v. Kaurish, 802 P.2d 278, 298 (Cal. 1990),' a habeas petitioner claimed
ineffective representation because his counsel failed to independently test dried stains on
impounded clothing. Counsel therein did not know that a time limit existed for testing the
material, such that the test results would be reliable: counsel admitted that he did not learn of the
time limit until one year after the clothing was impounded. As such, the integrity of any future
testing was jeopardized. The California Supreme Court refused to find any prejudice inured to
that defendant. The Court noted that more was required than speculation that timely testing
would have shown a favorable result: there must have been a reasonable probability that such
evidence would be produced. Kaurish, at 298. No such reasonable probability can be gleaned
from the record herein.

10. In his last appeal from the judgment of conviction entered on remand, Defendant
specifically challenged the validity of his habitual criminal status. The Nevada Supreme Court
specifically denied his contentions and in a Order Dismissing Appeal, affirmed the District Court's
conclusion that Defendant was a habitual criminal and the State had met its burden beyond a

reasonable doubt. As such, that Order becomes the [aw of the case and forecloses Defendant's

successive attempt at relief on this issue. Hall v, State, 91 Nev. 314, 535 P.2d 797 (1975).

! cert denied, Kaurish v. California, 502 U.S. 837, 112 S.Ct. 121 (1990).

4.
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Defendant duplicates his complaints surrounding his adjudication as a habitual criminal. The Supreme
Court confirmed thar adjudication and, therefore, the Supreme Court's ruling, issued on Defendant's
direct appeal, became the law of this case and forecloses Defendant's ability to revive this claim.

11.  The United States Supreme Court has clearly established the appropriate test for
determining whether a defendant received constitutionally defective counsel. A defendant's burden
is two-fold. First, a convicted defendant must show that his counsel's performance was objectively
deficient such that counsel was not functioning as the 'counsel' envisioned by Sixth Amendment
guarantees. Second, the defendant must show that the deficient performance prejudiced the defendant
in a way that effectively deprived him of a fair trial. Strickiand v. Washington, 466 U.S. 668, 687,
104 5.Ct. 2052, 2064 (1984). Defendant is unable to show any prejudice inured by his assertion that
his trial counsel should have moved to suppress a key that was found as the result of a warrantless
search. Defendant cannot show that the outcome of his trial would have been different with the
suppression of the house key.

LUSION

Based on the forgoing Findings of Fact and Conclusions of Law, Defendant’s Petition for Writ

of Habeas Corpus (Post-Conviction) is DENIED.
ORDER
THEREFORE, I'T IS HEREBY ORDERED that the Petition for Post-Conviction Relief shall

be, and it is, hereby denied.

DATED this E Q & day of August, 1996. % /\
Zﬁ/ﬁ /
K

TRICT JUDGH {
RgH~
DISTRICT ATTORNEY

STEWART L. BELL '
Wevada Bar #000477

Deputyﬁistrict Attomey
Nevada Bar #003776
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RECEIPT OF COPY

RECEIPT OF COPY of the above and foregoing Findings of Fact is hereby acknowledged this

Q_ day of August, 1996.

kollins/kl

David M. Schieck

ATTORNEY FOR DEFENDANT
BY ()G&LLAL . /SQJLLLLJLJ/‘hWﬁ
302 E. Carson #600 HISH

Las Vegas, NV 89101, Nevada
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Caiﬂe 3:03-cv-00220-LRH-RAM  Document 78-2  Filed 07/10/2008 Page 18 of 29

GROUND FIVE

DEFENSE COUNSEL’S NUMEROUS FAILURES PRIOR TO AND
DURING TRIAL DENIED MR. MORAGA HIS RIGHT TO THE
EFFECTIVE ASSISTANCE OF COUNSEL IN VIOLATION OF
THE SIXTH AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION.

A defendant in a criminal case is entitled to the effective assistance of counsel during all
phases of a criminal proceeding. Because of counsel's errors, as more particularly set forth below, Mr.
Moraga did not receive reasonably competent representation and was, therefore, prejudiced because had
his lawyer performed competently he would have had a better outcome at trial. Accordingly, this court
cannot conclude that the outcome was reliable.

A. Failure to investigate witnesses

During testimony at trial it was shown that Mr. Moraga and Ms. Hawk had met outside
of a bar called the Player’s Lounge. Ms. Hawk was drinking inside her car and invited Mr. Moraga to
joinher. Mr. Moraga testified that Ms. Hawk began crying and after comforting her the two began to
kiss. In order to continue drinking the two traveled to a different, unnamed, bar a short distance away.
While inside this bar Mr. Moraga testified that himself and Ms. Hawk began to “make out” so heavily
that the bartender told them to go and get a mote! room.

Mr. Moraga’s trial attorney was aware that there were witnesses that would be able to support
Mr. Moraga’s contention that he and Ms. Hawk had been physical prior to the alleged rape. Had Mr.
Hiilman, the trial attorney, done some investigation of the case he could have called to testify at trial;
the bartender, a person drinking at the bar, a person who was in the parking lot of the Player’s Lounge
or any othcr number of people who might have witnessed the pair kissing. Testimony from someone
who could support Mr. Moraga’s contentions would have been a great boost at trial. Such supportive
testimony likely would have changed the outcome of the trial.

B. Failure to prepare Mr. Moraga for testimony

During his testimony at trial Mr. Moraga proved that he was poorly prepared. The first
example of this misunderstanding came when Mr. Moraga testified about what had happened while he
was in Ms. Hawk’s residence the night of the alleged rape. Ms. Hawk asked Mr. Moraga what had

happened when the two had gone out drinking a week or so carlier. Earlier in his testimony Mr. Moraga

19

Exhbit B
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 SIXTH JUDICIAL DISTRICT. LoukT . .
| - . PERSHINEG _County . __.
i Rey D.MORAGA, v CAse ~O, C9RI2Y
Hoo_. Fc:f,f’;au,cr‘b, ,ADCf.’Z‘: MO, i
- . WLEGRAND, Warden, |. | e
Defendant, Decuumw OF /MORAGA.
| 3TATE OF NEVADA D o5 .. = . .
LPERSHING CounTy ) .
| v Ay Rm'y D MOI?}"GA do /'lcrcéy dec_/,drc Luuz/er IOEAJA/f)f af .
~ HPer. Jury Hhat T dm Ma et toner pamed Aéavc:, dntd
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..bcmg Me Source o©F He ,ngvcu Takes_ From_ms, HawK's
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AFFIRMATION
Pursuant to NRS 239B.030

- The undersigned does hereby affirm that the preceding Motion 76

broceed Tar Forma Pdwperis
(Title of Document)

filed in District Court Case number CTRINY

& Does not contain the social security number of any person.

-OR-

O Contains the social security number of a person as required by:

A. A specific state or federapaw to wit:
MES 1R.015 (1)

(State specific law)

=-Or-

B. For the administration of a public program or for an application
for a federal or state grant.

E%QLZZ@% /[~ to~ /o
Sigidture 7 Date
Koy D, prrofedsd

Print Name

707+ ON

Title
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P 10-0718Y
Case No. (:’—ﬁﬁ:iﬁz-'g‘_ F E !... E D
Dept. No. __ 210DEC-8 AN 911

DOUNNA GILES
BISTRICT COURT CLERK

Chl

IN THE Szxza JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF fZg SN
Iio\g D, WOKRAGA .

Pettyaner

ORDER TO PROCEED

IN FORMA PAUPERIS

L . L P A

Upon consideration of Ed[ﬁ'concrz 's Application to Proceed

In Forma Pauperis and it appearing that there is not sufficient
income, property or resources with which to commence and
maintain the action, and with good cause appearing:

IT IS HEREBY ORDERED that %kkM : @n,i () ‘Yﬂmﬂggn ,

shall be permitted to proceed In Forma Pauperis in this action,
with no fees, costs or securities being necessary towards the
filing or issuance of any writ, process, pleading or papers.

IT IS FURTHER ORDERED that the Sheriff shall make personal
service of any necessary pleadings in this action without fees.

IT IS SO ORDERED.

Dated this ‘g?, day of \ gggm\oa/ , 20 o,

—_—

-~ District Court Judge
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Dept. No. 9\ NOV 1 & 7NN :"‘

IN THE Sl Z z /?( JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF EE&,?&('AZZE

/5g‘zﬁ** ‘e

CERTIFICATE OF INMATE'S

- INSTITUTIONAL ACCOUNT

dea?’

L e L L A )

I, the undergsigned, do certify that ;aﬂf AonaQQ__ ,
NDOC # ;3L5§M+ , above-named, has a balance of §$ ﬁhi-él on

account to his credit in the prisoners' personal property fund
for his use at Lovelock Correctional Center, in Pershing County.
I further certify that said prisoner owes departmental

charges in the amount of § &~ and that the_ solitary

security to his credit is a savings account established pursuant

to NRS 209.247(S) with a balance of 5 éa?.ﬁz) which is

inaccesgible to him.

Dated this 5it' day of WJMM\ . 20[0

Accounting Technician
Inmate Services Division
Nevada Department of Corrections

#245&2 L, on /ff /A /T

Submitted by:
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LCCLLFORM 26.012

P

o O ~J ()] V] = [

.?I 10- G754
Case No. (CIBLPHY FILED

Dept. No. . 2000NOV 18 AMI1: 55
DONNA GILES

DIs QC% COURT CLERK

IN THE Slx‘ztj JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF fmg/img_

* * * Kk *

Koy D, rIoRAGA ,
4 4tio .

APPLICATION TO PROCEED

IN FORMA PAURERIS

LECRAND todfpeA)
ﬁe%g;[,{c‘gi.

comEs Now [etitomer . /ﬁay D 70 £A494 , in

pro se, and moves the Court for an order granting him leave to

proceed in the above-entitled action without paying the costs

and/or security of proceeding herein.
This motion is made and based upon NRS 12.015 and the
attached affidavit and certificate of inmate's institutiocnal

account.

Dated this /& day of AMNovember , 2040 .

Lovelodk Corfectional Center

1200 Prison Road
Lovelock, Nevada 89419

4, On & In Pro Se
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to _Progeed In Forma Pauperis

sState of Nevada )
} as:

County of Pershing )

COMES NOW, EQW‘ ? nggdgg , who first being duly
sworn and on my own ‘oat do hereby depose and state the following

in support of my foregoing motion:

(1) Because of my poverty I am unable to pay the costs of the
proceedings in the foregoing action ot to give security therefore;
I am entitled to relief. This application is made in good faith.

(2) I swear that the responses below are true and correct and
to the best of my knowledge, information and belief:

(a) T am q/’am not presently employed. I currently earn
salary or wages per month in the following amount at Lovelock
Correctional Center or, if I am not presently emplcocyed, the date of
my last employment and the amount of salary or wages I earned per
month were as' follows: ‘30 "60.8" fer pronth by my prozher

(b) I have NOT received any money from any of the following
sources within the past 12 months: business, profession, self-
employment, rent payments, pensions, interests or dividends,
annuities, insurance payments, gifts or inheritances. Money, if
any, placed on my prison account from sources such as family or
friends, is in the amount as indicated on the attached Certificate
of Inmmate's Institutional Account, which reflects the total amount
of money in my prison account.

(¢) I do NOT own any real estate, gstocks, bonds, notes,
automobiles or other valuable property, and I do not have any money
in a checking account.

(d) 1 do ‘V//Ido not have persons dependent upon me for
support. The person(s) I support, if any, are as follows, with my
relationship to them and the amount of my contribution towards
their support being as follows:

(3) I swear under the penalty of perjury that the above is
true and correct and to the best of my personal knowledge, and that
the foregoing is rendered without notary per NRS 208.165.

Dated this _/© day of Alovermbher , 20/p .

/idﬂﬁ'j/j:) ,41«¢%gb‘-*
%Lmu# 3/.58%
Lo lock Correctional Center

1200 Prison Road
Lovelock, NV 89419

Poitrtioncer In Pro Se
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AFFIRMATION PURSUT. T 239B.030
The undersigned does hereby affirm that the preceding
APPLICATION FOR LEAVE TO PROCEED IN FORMA PAUPERIS dcoes not

contain the social security number of any person.

Dated this /o day of 5[&Ugmésg , 20/ .

Lovkelock Corréctional Center
1200 Prison Road
Lovelock, Nevada 89419

+ A}

ITIonNe In Pro Se

A
/Y
A
/7
VAN
A

- Affirmation Pursuant to NRS 239B.030 -
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Run: 04/19/1a

Sixth Judicial District Court - Pershing County

Case Summary

13:58:58
Case #: PI-10-0754
Judge: MONTERO, MICHAEL R

Date Filed:

Case Type:

11/18/10

Department: 02

HABCOR HABEAS CORPUS

Title/Caption: Roy D. Moraga

Legrand, Warden

Defendant (s)

LEGRAND

Plaintiff{s)

MORAGA, ROY D.

Disp/Judgment : XBDT Date: 04/19/11

Filings:
Date
ﬁ.l/ls/lo

1/18/10
JA2/08/10
Az2/08/10
Az2/08/10
A2/29/10

S2/22/11
“2/25/11
/2/25/11
j@/zs/ll

3/10/11
/3/18/11
Jjoa/11
Ja/18/11
Ja/19/11

Events:
Date

11/18/10

12/30/10
2/24/11
4/04/11
4/19/11
4/1%9/11

PLy Filing
APPLICATION TO PROCEED IN FORMA PAUPERIS
CERTIFICATE OF INMATE'S INSTITUTIONAL ACCOUNT
ORDER TO PROCEED IN FORMA PAUPERIS
PETITION FOR WRIT OF HABEAS CORPUS
MOTION FOR APPOINTMENT OF COUNSEL
EX PARTE SUPPLEMENTAIL MOTION FOR
COUNSEL
MOTION FOR JUDICIAL ACTION ON PETITION
ORDER TO RESPOND
NOTICE OF ENTRY OF ORDER
AFFIDAVIT OF MAILING
NOTICE OF CHANGE OF ADDRESS
NOTICE OF REPRESENTATION OF RESPONDENT
MOTICN FOR CHANGE OF VENUE
OPPCSITION TO STATES MOTION FOR CHANGE CF VENUE

NMYbOmnooogrgoomQoe

ORDER

Time Code Event

Attorney (s)
ATTORNEY GENERAL

Attorney (s}

PRO PER

FILE PUT IN JUDGE'S BOX
MOTION COUNSEL IN JUDGE'S BOX
FILE RETURNED BY JUDGE WAGNER'S LAW CLERK/NO ORDER

CASE
CASE
CASE
CASE

FILE SENT TO JUDGE MONTERO
FILE RETURNED BY JUDGE WAGNER/ORDER FILED

(POST-CONVICTION)

APPOINTMENT OF

FILED
FILED
FILED
FILED
FILED

Page 1
DC2100

Fees

FILED

FILED
FILED
FILED
FILED
FILED
FILED
FILED
FILED
FILED

TRANSFERRED TO EIGHTH JUDICIAL DISTRICT PER CT ORDER
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L\CI;’ DONALDSON CLERK - TREAS URE R

Clerk and Treasurer CAROL ELERICK

Pershing County Deputy

DAWN BEQUETTE
Deputy

Date: April 19, 2011

To: Eighth Judicial District Court
200 Lewis Avenue
Las Vegas, NV. 89155-2311

Please find enclosed:

Case #P1 10-0754
Entitled: Roy D. Moraga vs Robert LeGrand, Warden

This case was ordered to your jurisdiction on April 19,2011 by the

Honorable Michael R. Monlero.

Sincerely,

(oo

Carol Elenick
Deputy Court Clerk

ce
Encl.

POST OFFICE BOX 820 « LOVELOCK, NEVADA 89419 - (775) 273-2410 - FAX (775) 273-2434
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CERTIFIED MA IL.

700% DA20 0ODO1 43ik9 94839

e ——— e,y —

ST FITNEY BOW|

02 1P m 008. Qw

."oooﬁwfmd APR 19 2011
MAILED FROM Z1?CODE 89419

-

_umszLn CoUNTY CLERK AND TREASURER

| P.0.Box 820
_ Lovelock, NV 89419

™

To: |
Eighth}Judicial District Court

200" Le .5 Avenue
Las Vel mmu NV. 89155-2311

«_

- e

| RETURN POSTAGE GUARANTEED |

, 4
¥

B

D

m :
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FILED

e -l . DUSTRICT COwRT - . SEP19.20n__
e CLARK COUNTY, NEVADA o Y
I Rey . mORAGA Case wo. AGSORS L O LY
e . e Retitioner . NDept no. 27 5

SN VS . . o o] L L o
——— ROBERT LEGRAND,sarndem)NOTICE OF CHANGE oF
R Respondent: _ . ADDRESS __
oo [PLEASE TAKE NOT/CE #u# He Fettomer,
.l Rey. o, LYTORAIA,  and _gives Ars. MNotice af

N Chawse of Address £ s Cowr?e

- W Rey. o. rpogasa”3issy . . .
o iLovelock Correctondl Ocnter L
o 1206 Ftsow foud

| eovelock ,Nevada BIvri e
L TAus metiee s .Aﬁs;;{_y/mgu AL PP, pleadings
e Nand documents Flled in 24,5 Aot — o
L - e ____,fcsfeciﬁ////:z. )Z’/Jﬂ.fﬂ"ec{, -

[ | e Rey D p2opA T /58y
. e _&fﬁﬁbﬁctz_____é_ _‘_K,C;L -

. A petedi 9711 o o
-t - e _ /___;__:_.___ e — _
—_— ] _ — — T L e Ky
- e
———— - —_— jé&.\éw\r}) T
&«
— S S B B —
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l CeRTIELCATE ©F SERVICE
|
|

f T R@M#M%_FMMNf‘ 75 r/v’/?cﬂ 5 (b)

At _on  the Q¥4 clav of 3¢Afc:~réc# Fotl T mailed o

T;‘UC M_Lcar‘r-frf' /‘aoo oF ?%6 6-(90/»&;9 Mot ce QF

24
Change. o F _dddress 75 e )%.//éva.'n/uj..

Je:Ffrc;r‘ M. _CoOMner

iDﬁfDUf;f Av‘/‘ow»e-;r Goanera/
1/00 M. Carson ST

CAL Son 0.'7?)/W §7270/-42/7

Clerk__of 2he Court
| OO [eans Ave, 3-d_F/.

Las vesas, NV JU/35-/60 .

Roy . #70£454% 3/58Y

Lovelock  Correctonns Center

1200 frison  Feoad

R S

Lmvc/a_dc_)_/_v vV 879/7

| Dated: §-7-4/

! Ke snecfé/ﬂ ngm,#cd

) I &&Mm
’?“’Z D. #70R43A "'3/55’9

}e'f,f‘o;ucr* /’}-a fer




RECEIVED
o 0 0
|00 Law Library
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mﬁ 5, motgh” 31589

oot RERDY [ RRE -

Lovelotk Qim%ez‘.;n&nﬁ READ N BRE
;m.vo Pr L RE, OB SEPICIL MM RN *

A 81419 |

Laveloel Vami

Olesk oF the Coar?

N 400 Lewrs Ave, 3ed FL
N\ P AS <mu\@we 04 A __w.f__r_wv_w_:_ﬁ_i,w:_ Hllid

|
N

A
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D_LQ_T_&J--.? L OURT _
C_Lﬁ_f_i_ls_m_t)’_l_\lé_\fﬂ DA Co99/2Y

Petltlonet 1. . _D_CIO_Z:_NKL A7

Rey_o. moRAGHKs 15 J.OT&.:.M&..M&%:@&(—S:—H—

Arara fo- /7
-\ CLERK °7 - * rogRT

Re 3 PONdrn i,

fetitione r, Roy D.0ORAGA, 1 pro_se, S vbmittes _his_

Pot.on. for dud.cial Action an fefiPlon, Mouing The

C.Quﬁﬂfoﬁlﬁtf.e._Acfr.bﬂ_ag_féd_,ﬂm.dd;_-g'_EC_%(% on_ fon

mQ,ZLo_leAécié_Gacraas_,__S_‘cﬁglcmay.fA_L_BL.chQN__ﬁiZc__

hereiny in _Aecor .z.\f_c_c_wi;.‘ly_._fée_iﬁﬁqﬁgf_ﬂ,(ﬂd
decisional Author'tics hebu. lhis pistion [s_based. .

oo A/[_/aachf:.nxnr_cf%E’/czfglc}_ug,s_uo_p_ﬁ'/.c.,._/o.c;:cz;.vj' _
NRS 3Y. 750 _asd MRS 34095 and_ the lollosing.

lo_ot'fv?_“dh_.dﬁtd_.dcz.féaaifjjcj.‘ ' .
POINTS AND AU/THORITIES.

lhe_petition For_turit_of habeas Corpus_coss_Flled
AN D.C‘_C_dﬂic_f__s.,__Q.QZO___zzv_l;oua[a.c&fﬁ_ee!cséidj_

ountly, A_Chanse oF Venue wids_Granted _And

O AF[.!.':/ A9, 204/ The. _Distric? Qowr? Accepted

unisdletion of 7his Case. Filing Occurced over

Lyear and A_rouths dso; hewever, the Court kas_Yet .

a Zo JaKe_any Aclion thercon As Comlerpluted by

g 3 = A[R_‘S_\B_ﬁ(.;zzt?_ﬁad,_ﬂkﬁ 3% 245, _LIhich_repuice, mlir_
s B ALay The Hhe Fdihion rtist he_ exarmimed expedtomy
g = B &35_*.3_%_2‘5@@{9/&@&5[_@;_&:.'ceci}:w.u_Zé;_r_é.’s. ééé&LZé__
5 respond _or dMStuer e petitiom, NRS_34 295 (1)

18(R). 2
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This ceguirement oF eed s ot _oaly e

Statetory Commend, bu? i[s recogmized by
the_Courts Towards He effectve amd. precp 7 _

Ad ;)‘qc!_a;‘c‘.ﬁﬁéy_a_ﬁ.ﬁdéis_a‘i@éb,&w_&.d_ﬁ e _Sersous.

?U_Qs.ﬁb_&s_ﬂay__/acg_s_e,uf -
CARAFAS Ve loo Vallee 37/ LS. 3% 88 S.ct.

1556, 1560 (1768)_Sce_Also Pegion v. Rowe,

39 1.5..5%, 88 8, ot 1599 /553 (/963)

-M.Aaj_nﬁyazfnﬁs_faqm/auc{ﬂbﬁu fion _)

[\, ﬁ_I,JA_b%o,__3_242_£_3_d_3_.5__:,“3i4;0?_/£_6&...20_@_‘ﬁ):

fthro ﬁjﬁf__c_c:iczéa_zi_‘ézd_o_ risonNer’s Olaimrs 15 o

,or‘ :‘Al.cuf/o,[.:_ﬁ.e/_\zc.tz_‘a&__@. ___/(Aéczf.é,z._fé/_:s Coecr?

‘_ LS__fherelore Maueé/;7_é_¢x/aa¢{:lt¢'aas./é/_acéﬁ_r .
R‘e_sjga_z\_rg_’c4:.,{23__25_._5_"15_a,.__r_c,,s/ac_zas_cj_o_c_g_&:_u_e.a_____-

lantd o retora Zo He _smastan? pet'tion Jo AS.

Zo__Sa Z‘_:fsﬁ/_ﬁc_,J_QZt{ch:ff.'_é.S_Aéa_ufgﬂd&J AS

3;n141ﬁ&6ﬁ11ﬁ3ax£k413.

CONCIL USION

@ZS“CmcLJ’AogZLFI_‘oﬁﬂl‘Z?_ Az_ﬁc_fbaﬁ’ad_ [ _delion

[ 8

m_/y_ﬁ_c_fzau.c[m _y__F_cﬁﬁo_ry*/_&__Acc.@:c{M_c_c_“m&ﬁ__

AN£5_3$’. 290 And_NRS 3% 77S.

| DA?‘L:J_]Z/&J;&.Q&IV of F. e.é.anC/_&O,l&

. 63%_@4_ sgd
Koy~ .D. prordz4™3158%.

-‘__Laucéo&K_C’ac_f_&d'Quj_L&Nicic__

200 _Pson  Pead
Lovelonk, Neyvada 7Y T

pef,%aMaL LN }Or*o S E.
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| N
o DIST .-tég'_' 'Cou._ﬁ.‘f_____ .
’ (*L.ti_r _,ﬁ_to_u/_v_r Y, NEVADA Co 72,74 _

Roy_ D. moRAGH\S_ &% M case no. destesvorss—id

Petifroner, . 20 ot DeptNO__ 29
( 22?4:-"‘ "L,L.".h ~OUT F
- v SO EX__PARTE _PIOTION. _FoR_ .

s CLEPKR &

ROBERT L EGRAND, ttacden |APPOINTMENT _ OF
Respo Nr/euf: C O_(_/_/_V__S_E_L

Coree_now_FPettioner, Roy b, HIORAGA, tn_fro Se, .

And _moves the court For_an_QOrder _dppointinng .

Counsel in_the_mstant _Fetition for isnit of Aibeas

C.a_cf_u_.s.,__ﬁ_y .f:.[¢mc~.ﬁ/___B.L.ZQLF_aﬁﬁ.aA.MLZE;AC/.?.,S__§_____
126.555, NRS_3Y.360,; NRS 3%. 500(R)(3) ct _Sep_____

Actial inmveocence_ Claim

= Mewly Discovered evidemce.. ..

This_rzetion _rs_sade _and Based ¢, Qél__A/_/_fchch__

f lea Cﬁ'_\Q.S_A;\[_J__C{ acaac&zﬁs__ou__ﬁ_’/c hcerecimn s
POINTS . AND AUTHARITIES .

Pet tioner (5_unable 7 Afford_Counsel. )

The_Substa u_t_:‘_zc._J:S.J.QC.J_A.N_J_/Aaaccc/.urA/ .
Cepncements_of 45 _Case_dre_d fhlcutt _and__ . .

icompre hemsible 2o fetitiomer, Fettioner duwe 7

h lr.s__JA-!C‘AL(L-c.l_'Af’:b.ﬂ_)__CAM&djf_'.__(;.\l.uﬂiﬁ_:.‘[ﬁtﬁ,_/jlgc_d?oSAﬁ.&ﬂJ- -

r_otherailse _r_‘o.c.cc,c/_w.fri!)_d_-f.s_c.o_v_c‘:.a)(__fa.cr:c.:/.fv_u..
fetitioner’s  Sentemee)s are 3: /O years CS, [Oycars CS,

L fEc_c.Jc'_l.‘?‘t__c’.ﬁ_ny.q(__l..:I:wafz%ouZ_A.s__A_hAblia"uALC :::.'m:.':.v,pL/_ _
CS.  Couvmscl toocwld dssis?_Pettloner . th o

C [cA.ccr__fme seatalion _of Ais_ASSires__bhefose_Fhis Court. .
and_coould [iKeeoies_ facilitate _and _cAse 755 Courtls

task of discerning the (ssues and ddjod cating Sime.

Uf-!au__ﬂ;c.fr et s, -

(1) | 2
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fQjJ_C.Ld_‘tiga.L_/.;fsﬁ_u;fté_ﬁ.zwwchZa_Affaz&L_CcaALxc,/ .

293, 734 P Rd 297 259 (1792), The Couct (s To.

CO&SLJ.C-L[_L)J/L&_Coqulex.;Lty_aL&c_Lij_%;sg_@.) L
L:J_lu;tzée.r_Ec?;.' L MLC@&f&CiﬁMij_ﬁG—Liﬁ.fAﬁﬁ_‘J_[\B . )*

(&hdécr__CQQN.SCl_Jls_N_C:.S.SAC)LZ‘o__CaALC.{CLC_’u{tf.S‘c_QU.QC/_»:‘;_

AAI_J_C‘J’_.LZ%&_S.c.v,:c_:_’.i)?__aLfaJf‘z_'zﬂ_'e&ef..s___s_c:y_z‘.‘euc_ej_

NRS_3%. 950 (1)- (2.)((.).

The _3.xth Amemdracni? ri'sht 7o Cansel does et~

|4 .Zy_l.Aa_éAéchCdc/ea.s_A&ZfoﬂShdaed_ﬁmcﬁ#&aiﬂi.m

I ooid o0 0By duthortcon o distret

4%51-_2:,_40 z:u.f_",_Cca&s_i/_z___ac?acgj_EQLm_FzZiAu;hL[y

| ef.fgi&/_c_m cAs_pclitliomer cobenever e Oowrl

deter mines_ tha _z‘é_c_[_/v.zfcrz.sjs_e,f_j.&s_ﬁfc_c__io

reguire. The decisionm_7o_ A /mzlu_?_‘__Cach el lles

\Cacthin e d.:_“.S_Cr_e.i_b/_u_a.ﬁ“Z _-’-‘_*Qb_c_:cz_é.&d_,g{éj.ed_f__

N_Orde r_'__E@r__Au__&mfc{eAfzfan/_h_CAcLAg.,_Affaaz/bfm cn 7"

‘f.s MAN.JA.Z‘QL/_O_N_Z}/_MAMJ__Z){C_al.}:c.zzaf_sz‘aa:_c.aﬁ_of__

—pac 2{‘_&,aﬁ.r__Q.Aﬁ_c__é;;\l;Jj.‘Cd,Z(.C__ﬁAf_a‘(/efzez;ﬂfac{_Cacavj_c_f_ .
LS Alecessar ;_Zéﬁar;c_\muf a_ _due _pracess V.olalbn.

Jhe A oc_as,s#féﬁz‘zé_c_ley_/_44@_L.,Lémr:/_d.qcs_ugf_'fd-tfs_ I~

\at He Lovelock Cornectiondl Cemter For_the smrutes.

508 fe_

TotiZs'l'ze. See_ [ ev. V. _bJard

Suff;._Q,Uﬂj__Mé?ﬁQ7 )

(&)
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DECLARATION _oF PET/Tione R

J:_,_ﬁsz‘d__.D_,_.ﬂﬁﬂﬁﬁﬁ.,_io_.b_cccAy_de_cﬂcc_a&_cﬁc.r _

o) e&ﬁ_/_é',_o,f.._lo.@:?hr;y_ zﬁg_;ﬁ_l:__ Aﬁ_féﬂdffﬂilib&c%—;iﬂ_d

MALZ%A_EOJ:cga&g_dzaﬁby_éc_xgp/acbt&cwf of
Cowunsel and_the Contedts_of his_ st o, that

. T Knwows them B _be Truwe and Correct, 7o lhosc
— s /‘fc.r;s.,_I__é_c-/.éic-Q_&_b’zcm_é-:;c._tcf.f.¢.. _
- pussuant 7o 38 L.5.C 8 [2Y6, NRS_S53.095, _.
- . MRS R08. /6 5. -
I | __Dﬁﬁs!mZ%L'S_eﬁ_ﬁﬁ,._c{é.y_“coLEe_ﬁr‘_aA waa_gta.. .
) . _ ﬁe&‘ (R 27maga _
B ‘ Reoy .D.1orAcA™ 3158
o _ LovelocK Correact iont! (entter_
I JAOO i sonr Load o
L Zﬁuc_és.c./%#/t/&v‘- X725/ o
_ Fettioncr [reo Se L

(3)
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@ ® Q\l

DL TFH_ILEB'L“QO v RT .

: Q vag Y _
| Roy__g_,ﬁzq&ﬂéfﬁ b co PH‘ C4 swa.jﬁ/-ﬁﬁééih&____ _
Petitionerl i/l |Deptitto 27 o

-qvv-

CLERK -¥ "7+ Z3URT

RoBERT L EGRANDArden] AFFIDAVIT __OF
' Responde it PETIT/ONE R

UT, Rey b moRAIA, dohecely Sivcar tonder Iy

‘oi_Pergw thatl I paake_phss AFF Q_/M_za_j' /aef:j'
£ ﬂc_ﬂ_f:_EQ_una/mA/_Jﬁf_p,&_M_E& T on

&J_ﬁ_e_s(_f/g/cngzﬁ_:j Berief - 1”6“[ Qeantence

' lours ANt 2o NRS 8 124. 555 and T have_redd

s, ]

: ﬁc_&ccga;_ALj_A_ud_&mw_fic_c@y__a__té_fé.CLcaf,_A.ALd’_.

A3 Zo these piatters. T _beltcve them % _be  True
lamd Qorreel

our.scmzu'f' Zo NRS R08. /6.5,

pcs,,a@//_,s}/&# o

R

Rop > riokasa” 31589
Loveock Correctiomal Coanler

1260 2500  Road

Levelock, Nevdds d79/7
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AFFLRMAT 10N PURSVANT. 7B NRS A39B.830. .
The unders, 5Mgd_c{oe.s._,ﬁ ercbhy __.Afﬁl_rm YAt _Fhe

- ore C. E’ch_. MO ion _For o achJ al Action _onl.

Dot o ny, And_EX_PARTE _P70T/oa__FoRr .
. A 'ooo, Nchmf of Cownsel D nes ANol . CQ&L& N

he Social S ecurty Nurber of dny  pecsanl.
Dated #4:°s & 1h JA/__;;: £ é:ﬁr@dﬁ/ BQ_lg

/e

Ry D, MQ&{?A 3/58¢
ch_‘; toner IN o S c
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CERTIFICATE _of SERVICE

I, Rey . /VLQtKéByi,__hecaAy_._C.e.aﬁé/_J__fua;s_mAff v

I\LB_LLE_(L_)bfédf__A&__fﬁI.E_MJAY_QLECAL'UA.C} .

oja.,_I_mA,I/c:c{_a__&uﬁ_wi_aacmicaﬁ__of .
7h & 5:@&1;_\):9 “Iotion For JQC/JQ:’.A LA@].’L&DAL(DN
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JAMES R, SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY.,NEVADA

THE STATE OF NEVADA,

Plaintiff, C 06{4 [ fz L{

“V5- CASE NO: A=648265-W-

ROY MORAGA, .
#0938554 DEPTNO: V

Defendant.

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR JUDICIAL ACTION AND
OPPOSITION TO DEFENDANT'S MOTION TO APPOINT COUNSEL

DATE OF HEARING: APRIL 20, 2012
TIME OF HEARING: 8:30 AM.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JAMES R. SWEETIN, Chief Deputy District Attorney, and

hereby submits the attached Points and Authorities in Response to Defendant’'s Motion for
Judicial Action and Opposition to Defendant's Motion to Appoint Counsel.

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
/"
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On January 9, 1990, Roy Moraga (hereinafter “Defendant™) was charged by way of
Information with two (2) counts of Burglary (Felony — NRS 205.060) and two (2) counts of
Sexual Assault (Felony — NRS 200.364, 200.366). On January 11, 1990, Defendant entered a
plea of not guilty and his case proceeded to trial. Defendant was found guilty of all counts.
On June 13, 1990, pursuant to an Amended Information filed the same day, Defendant was
sentenced to Life without the possibility of parole under the “large” habitual criminal statute,
NRS 207.010. Judgment of Conviction was filed on July 7, 1990.

Defendant timely appealed from his Judgment of Conviction. On August 27, 1991,
the Nevada Supreme Court affirmed Defendant’s conviction but remanded for the district
court to resentence Defendant on the underlying counts rather than solely under the habitual
criminal statute. Remittitur issued on September 17, 1991,

Pursuant to the Nevada Supreme Court’s Remand Order, on August 27, 1991, the
district court resentenced Defendant to the following: as to Count I — ten (10) years in the
Nevada Departiment of Corrections (“NDC”); as to Count II — ten (10) years in NDC
consecutive to Count I; as to Count IIT — Life with parole eligibility beginning after five (5)
years had been served, consecutive to Count II; and as to Count IV — pursuant to NRS
207.010, Life without the possibility of parole, consecutive to Count III. The Amended
Judgment of Conviction was filed on November 13, 1991."

Defendant again appealed his sentence, and on October 4, 1995, the Nevada Supreme
Court dismissed Defendant’s appeal. Remittitur issued on October 24, 1995.

On February 26, 1996, Defendant filed his first Petition for Writ of Habeas Corpus
(Post-Conviction). Subsequently, Detfendant filed numerous Supplements. The State
responded on June 27, 1996. On September 6, 1996, the district court filed its Findings of

Fact, Conclusions of Law and Order denying Defendant’s Petition. Defendant appealed, and

' A Sceond Amended Judgment of Conviction was filed on September 29, 1993 to refleet one hundred cighty (180) days
credit for time served.

2 CoProgram TilexstNeevia.ComiDocument Converterirarmm 2 785848- 3286788.DOC
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on April 20, 1999, the Nevada Supreme Court dismissed his appeal. Remittitur issued on
May 18, 1999.

Defendant filed his second Petition for Writ of Habeas Corpus (Post-Conviction) on
January 10, 2006. The State filed a Response and Motion to Dismiss on February 27, 20006.
The district court filed its Findings of Fact, Conclusions of Law and Order dismissing
Defendant’s Petition on February 8, 2007. Defendant appealed, and on September 13, 2007,
the Nevada Supreme Court affirmed. Remittitur issued on September 11, 2007.

Defendant filed his third Petition for Writ of Habeas Corpus (Post-Conviction) on
December 8, 2010. However, Defendant’s third Petition was filed in the wrong court. When
the Petition was transferred to the Eighth Judicial District Court, it was assigned Case No.
11A640265-W. As a result, Defendant’s Petition never came before the court. On February
8, 2012, Defendant filed the instant Motion for Judicial Action seeking to have his Petition
heard along with a Motion to Appoint Counsel. The State’s response is as follows.

ARGUMENT
L THE STATE CONCURS WITH DEFENDANT’S MOTION FOR
JUDICIAL ACTION

As Defendant’s Petition was assigned a case number which resulted in his Petition
never having been heard, the State concurs that a hearing must be set on this matter.
Therefore, pursuant to NRS 34.745, the State respectfully requests that this court set a
hearing date at least forty-five (45) days out to allow the State to submit a Response to
Defendant’s Petition.

Il DEFENDANT IS NOT ENTITLED TO APPOINTED COUNSEL

In Coleman v. Thompson, 501 U.S. 722 (1991), the United States Supreme Court
ruled that the Sixth Amendment provides no right to counsel in post-conviction proceedings.

In McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court

similarly held: “[t]he Nevada Constitution...does not guarantee a right to counsel in post-
conviction proceedings, as we interpret the Nevada Constitution’s right to counsel provision

as being coextensive with the Sixth Amendment to the United States Constitution.”

3 CoProgram TilexstNeevia.ComiDocument Converterirarmm 2 785848- 3286788.DOC
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NRS 34.750 provides, in pertinent part:

“[a] petition may allege that the Defendant is unable to pay the
costs_of the proceedings or employ counsel. [If the court is
satisfied that the allegation of indigency is true and the petition
is not dismissed summarily, the court may appoint counsel at
the time the court orders the filing of an answer and a return. In
making its determination, the court may consider whether:

(a) The issues are difficult;

(b) The Defendant is unable to comprehend the proceedings; or
(c) Counsel is necessary to proceed with discovery.”

(Emphasis added).

Under NRS 34.750, it is clear that the court has discretion in determining whether to
appoint counsel. McKague specifically held that with the exception of NRS 34.820(1)(a)
(entitling appointed counsel when petitioner is under a sentence of death), one does not have
“lalny constitutional or statutory right to counsel at all” in post-conviction proceedings.
McKague, 112 Nev. at 164. The Nevada Supreme Court has observed that a Defendant
“must show that the requested review is not frivolous before he may have an attorney
appointed.” Peterson v. Warden, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute
NRS 177.345(2)).

Defendant has not made any showing, substantive or otherwise, that a review of his
case would not be frivolous pursuant to Peterson. In fact, Defendant does not even attempt to
show why a review of his case would not be frivolous. Furthermore, Defendant has not
shown that the issues are difficult or counsel is necessary pursuant to NRS 34,750, nor has
he shown why his untimely Petition will not be dismissed summarily pursuant to NRS
34.726. Because Defendant has not met the threshold test pursuant to NRS 34.750 and
Peterson, he is not entitled to have counsel appointed, and his motion should be denied.

i/
i
/
/
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| CONCLUSION

2 For the foregoing reasoms, the State respectfully requests that this court deny
3 || Defendant’s Motion to Appoint Counsel and set a hearing date on Defendant’s Petition for
4 || Writ of Habeas Corpus (Post-Conviction).

5 DATED this 23rd day of March, 2012.

6 Respecttully submitted,
7 STEVEN B. WOLFSON
Clark County District Attorney

8 Nevada Bar #001565

9
10 BY /s/JAMES R. SWEETIN

JAMES R. SWEETIN

11 Chief Deputy District Attorney
1 Nevada Bar #005144
13
14
15
16
17
18
19 CERTIFICATE OF MAILING
20 I hereby certify that service of the above and foregoing, was made this 23rd day of

21 March, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

22 ROY MORAGA, BAC#31584
LOVELOCK CORRECTIONAL CENTER

23 1200 PRISON ROAD

" LOVELOCK, NV 89419

25 /sy HOWARD CONRAD

26 Secretary for the District Attorney's Oftice

27

28 || hye/SVU
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Electronically Filed
04/17/2012 08:46:17 AM

OPPS % j-z%g-«mv—
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
JAMES SWEETIN
Chiet Deputy District Attorney
Nevada Bar #5144
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
gz‘ 02) 671-2500

ttorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff, 11-A640265-2
CASENO:  (89-C092174)
_VS_
DEPT NO: VI
ROY MORAGA,
#0938554

Defendant.

STATE'S OPPOSITION TO DEFENDANT MOTION FOR ENLARGEMENT OF
TIME

DATE OF HEARING: April 20, 2012
TIME OF HEARING: 8:30 A.M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JAMES SWEETIN, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in State’s Opposition to Defendant's Motion For
Enlargement Of Time.

This Opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

Hl
/i
/Y
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE

On January 9, 1990, Roy Moraga (hereinafter “Defendant™) was charged by way of
Information with two (2) counts of Burglary (Felony — NRS 205.060) and two (2) counts of
Sexual Assault (Felony — NRS 200.364, 200.366). On January 11, 1990, Defendant entered a
plea of not guilty and his case proceeded to trial. Defendant was found guilty of all counts.
On June 13, 1990, pursuant to an Amended Information filed the same day, Defendant was
sentenced to Life without the possibility of parole under the “large” habitual criminal statute,
NRS 207.010. Judgment of Conviction was filed on July 7, 1990.

Defendant timely appealed from his Judgment of Conviction. On August 27, 1991,
the Nevada Supreme Court affirmed Defendant’s conviction but remanded for the district
court to resentence Defendant on the underlying counts rather than solely under the habitual
criminal statute. Remittitur issued on September 17, 1991,

Pursuant to the Nevada Supreme Court’s Remand Order, on October 21, 1991, the
district court resentenced Defendant to the following: as to Count I — ten (10) years in the
Nevada Department of Corrections (“NDC”); as to Count II — ten (10) years in NDC
consecutive to Count I; as to Count TIT — Life with parole eligibility beginning after five (5)
yvears had been served, consecutive to Count Ll; and as to Count IV — pursnant to NRS
207.010, Life without the possibility of parole, consecutive to Count III. The Amended
Judgment of Conviction was filed on November 13, 1991 !

Defendant again appealed his sentence, and on October 4, 1995, the Nevada Supreme
Court dismissed Defendant’s appeal. Remittitur issued on October 24, 1995.

On February 20, 1996, Defendant filed his first Petition for Writ of Habeas Corpus
(Post-Conviction). Subsequently, Defendant filed numerous Supplements. The State

responded on April 1, 1996. On September 6, 1996, the district court filed its Findings of

' A Sceond Amended Judgment of Conviction was filed on September 29, 1993 to refleet one hundred cighty (180) days
credit for time served.
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Fact, Conclusions of Law and Order denying Defendant’s Petition. Defendant appealed, and
on April 20, 1999, the Nevada Supreme Court dismissed his appeal. Remittitur issued on
May 18, 1999.

Defendant filed his second Petition for Writ of Habeas Corpus (Post-Conviction) on
January 10, 2006. The State filed a Response and Motion to Dismiss on February 27, 20006.
The district court filed its Findings of Fact, Conclusions of Law and Order dismissing
Defendant’s Petition on February 8, 2007, Defendant appealed, and on August 16, 2007, the
Nevada Supreme Court affirmed. Remittitur issued on September 11, 2007.

Defendant filed his third Petition for Writ of Habeas Corpus (Post-Conviction) on
December 8, 2010. However, Defendant’s third Petition was filed in the wrong court. When
the Petition was transferred to the Eighth Judicial District Court, it was assigned Case No.
11A640265-W. As a result, Defendant’s Petition never came before the court. On February
8, 2012, Defendant filed a Motion for Judicial Action seeking to have his Petition heard
along with a Motion to Appoint Counsel. The State filed a Response to Defendant’s Motion
for Judicial Action and Motion to Appoint Counsel, concurring with Defendant that his
Petition must be placed on calendar but opposing his Motion to Appoint Counsel.

On April 20, 2012, Defendant filed the instant Motion for Enlargement of Time. The
State’s opposition follows.

ARGUMENT
L. DEFENDANT IS NOT ENTITLED TO ENLARGEMENT OF TIME

Defendant seeks an enlargement of time in order to file a Reply to the State’s
Opposition to Defendant’s Motion for Appointment of Counsel. Specifically, Defendant is
requesting an additional forty-five (45) days to complete this relatively simple motion.

However, Defendant fails to provide good cause for his request. See State v. Nelson, 118

Nev. 399, 46 P.3d 1232 (2002). As such, Defendant’s Motion must be denied.
I
Hi
I
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CONCLUSION

For the foregoing reasoms, the State respectfully requests that this court deny
Defendant’s Motion for Enlargement of Time and Motion to Appoint Counsel.
DATED this 17th day of April, 2012.

Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY /s/ JAMES SWEETIN

JAMLS SWEETIN
Chief Deputy District Attorney
Nevada Bar #5144

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing, was made this 17th day of

April, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

ROY D. MORAGA BAC #31584
LOVELOCK CORRECTIONAL CENTER
1200 PRISON RD

LOVELOCK, NV 89419

/s/ J. MOTL
Secretary for the District Attorney's Office

1g/IS/im
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OPPS O + P
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JAMES SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

ROY MORAGA,
#0938554, N

Petitioner, 00 ?o'{ [ l{

TV CASENO: ~1t1=A640265-2

ROBERT LEGRAND, Warden, .
Lovelock Correctional Center DEPTNO:  V

Respondent.

STATE'S OPPOSITION TO DEFENDANT MOTION

FOR ENLARGEMENT OF TIME

DATE OF HEARING: APRIL 20, 2012
TIME OF HEARING: 8:30 A.M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JAMES SWEETIN, Chief Deputy District Attorney, and hereby

submits the attached Points and Authorities in State’s Opposition to Defendant's Motion for
Enlargement of Time.

This Opposition i1s made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, i1f deemed necessary by this Honorable Court.

7
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On January 9, 1990, Roy Moraga (hereinafter “Defendant™) was charged by way of
Information with two (2) counts of Burglary (Felony — NRS 205.060) and two (2) counts of
Sexual Assault (Felony — NRS 200.364, 200.366). On January 11, 1990, Defendant entered a
plea of not guilty and his case proceeded to trial. Defendant was found guilty of all counts.
On June 13, 1990, pursuant to an Amended Information filed the same day, Defendant was
sentenced to Life without the possibility of parole under the “large” habitual criminal statute,
NRS 207.010. Judgment of Conviction was filed on July 7, 1990.

Defendant timely appealed from his Judgment of Conviction. On August 27, 1991,
the Nevada Supreme Court affirmed Defendant’s conviction but remanded for the district
court to resentence Defendant on the underlying counts rather than solely under the habitual
criminal statute. Remittitur issued on September 17, 1991,

Pursuant to the Nevada Supreme Court’s Remand Order, on October 21, 1991, the
district court resentenced Defendant to the following: as to Count I — ten (10) years in the
Nevada Departiment of Corrections (“NDC”); as to Count II — ten (10) years in NDC
consecutive to Count I; as to Count IIT — Life with parole eligibility beginning after five (5)
years had been served, consecutive to Count II; and as to Count IV — pursuant to NRS
207.010, Life without the possibility of parole, consecutive to Count ILII. The Amended
Judgment of Conviction was filed on November 13, 1991."

Defendant again appealed his sentence, and on October 4, 1995, the Nevada Supreme
Court dismissed Defendant’s appeal. Remittitur issued on October 24, 1995.

On February 20, 1996, Defendant filed his first Petition for Writ of Habeas Corpus
(Post-Conviction). Subsequently, Detfendant filed numerous Supplements. The State
responded on April 1, 1996. On September 6, 1996, the district court filed its Findings of

Fact, Conclusions of Law and Order denying Defendant’s Petition. Defendant appealed, and

' A Sceond Amended Judgment of Conviction was filed on September 29, 1993 to refleet one hundred cighty (180) days
credit for time served.
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on April 20, 1999, the Nevada Supreme Court dismissed his appeal. Remittitur issued on
May 18, 1999.

Defendant filed his second Petition for Writ of Habeas Corpus (Post-Conviction) on
January 10, 2006. The State filed a Response and Motion to Dismiss on February 27, 20006.
The district court filed its Findings of Fact, Conclusions of Law and Order dismissing
Defendant’s Petition on February &, 2007. Defendant appealed, and on August 106, 2007, the
Nevada Supreme Court affirmed. Remittitur issued on September 11, 2007,

Defendant filed his third Petition for Writ of Habeas Corpus (Post-Conviction) on
December 8, 2010. However, Defendant’s third Petition was filed in the wrong court. When
the Petition was transferred to the Eighth Judicial District Court, it was assigned Case No.
11A640265-W. As a result, Defendant’s Petition never came before the court. On February
8, 2012, Defendant filed a Motion for Judicial Action seeking to have his Petition heard
along with a Motion to Appoint Counsel. The State filed a Response to Defendant’s Motion
for Judicial Action and Motion to Appoint Counsel, concurring with Defendant that his
Petition must be placed on calendar but opposing his Motion to Appoint Counsel.

On April 20, 2012, Detfendant tiled the instant Motion for Enlargement of Time. The
State’s opposition follows.

ARGUMENT
L DEFENDANT IS NOT ENTITLED TO ENLARGEMENT OF TIME

Defendant seeks an enlargement of time in order to file a Reply to the State’s
Opposition to Defendant’s Motion for Appointment of Counsel. Specifically, Defendant is
requesting an additional forty-tive (45) days to complete this relatively simple motion.

However, Defendant fails to provide good cause for his request. See State v. Nelson, 118

Nev. 399, 46 P.3d 1232 (2002). As such, Defendant’s Motion must be denied.
i
/
i
/
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CONCLUSION

For the foregoing reasoms, the State respectfully requests that this court deny
Defendant’s Motion for Enlargement of Time and Motion to Appoint Counsel.
DATED this 17th day of April, 2012.

Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY /s/ JAMES SWEETIN

JAMLS SWEETIN
Chief Deputy District Attorney
Nevada Bar #5144

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing, was made this 17th day of

April, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

ROY D. MORAGA BAC #31584
LOVELOCK CORRECTIONAL CENTER
1200 PRISON RD

LOVELOCK, NV 89419

/s/ J. MOTL
Secretary for the District Attorney's Office

1g/IS/im

4 CoProgram TlextNeevia.ComiDocument Converterirarmm 287 28673391410 DOC

1449




THE SEALED PORTION
OF THESE MINUTES
WILL FOLLOW VIA

U.S. MAIL.



89C092174

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES April 25, 2012

89C092174 The State of Nevada vs Roy D Moraga

April 25, 2012 8:30 AM Status Check

HEARD BY: Cadish, Elissa F. COURTROOM: RJC Courtroom 15B

COURT CLERK: Keith Reed

RECORDER: Jessica Kirkpatrick

REPORTER:
PARTIES
PRESENT: Ferreira, Amy L. Attorney
State of Nevada Plaintift
JOURNAL ENTRIES

- Court stated findings noting atter the change of venue the Deft's case was calendared in Department
V on a civil calendar in error, and was then recalendared in Department VI and ORDERED, Deft's
Pro Per Motion for Judicial action GRANTED; matter set for hearing regarding the Deft's Petition For
Writ Of Habeas Corpus; state's response to be filed by June 13th; Dett's Motion For Appointment Of
Counsel CONTINUED.

NDC

7-16-12 HEARING: DEFT'S PETITION FOR WRIT OF HABEAS CORPUS...DEFT'S EXPARTE
MOTION FOR APPOINTMENT OF COUNSEL

CLERK'S NOTE: The above minute order has been distributed to: Roy D. Moraga #31584, Love Lock
Correctional Center, 1200 Prison Road, Love Lock NV. 89419

PRINT DATE: 06/19/2013 Page 49 of 51 Minutes Date: January 11, 1990



89C092174

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES July 16, 2012

89C092174 The State of Nevada vs Roy D Moraga

July 16, 2012 8:30 AM All Pending Motions

HEARD BY: Cadish, Elissa F. COURTROOM: RJC Courtroom 15B

COURT CLERK: Keith Reed

RECORDER: Jessica Kirkpatrick

REPORTER:
PARTIES
PRESENT: Rinetti, Dena L. Attorney
State of Nevada Plaintift
JOURNAL ENTRIES

- HEARING: DEFT'S PETITION FOR WRIT OF HABEAS CORPUS...DEFT'S EXPARTE MOTION
FOR APPOINTMENT OF COUNSEL

In the absence of the Deft., Court advised there will not be any argument. Court stated tindings and
ORDERED, Detft's Petition For Writ of Habeas Corpus and Exparte Motion For Appointment of
counsel DENIED.

NDC

CLERK'S NOTE: The above minute order has been distributed to: Roy D. Moraga #31584, Ely State
Prison, POB 1989, Ely Nv., 89301

PRINT DATE: 06/19/2013 Page 50 of 51 Minutes Date: January 11, 1990



89C092174

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES August 27, 2012
89C092174 The State of Nevada vs Roy D Moraga

August 27,2012 8:30 AM Motion

HEARD BY: Cadish, Elissa F. COURTROOM: RJC Courtroom 15B

COURT CLERK: Keith Reed

RECORDER: Jessica Kirkpatrick

REPORTER:
PARTIES
PRESENT: Rinetti, Dena L. Attorney
State of Nevada Plaintift
JOURNAL ENTRIES

- In the absence of the Dett., Court noted there will not be any argument. Court stated findings noting

the Dett. is seeking reconsideration of the ruling of July 16th due to his absence and ORDERED,

Deft's Pro Se Motion For Reconsideration DENIED); there was no argument in the Deft's absence, and

no basis for reconsideration.

NDC

CLERK'S NOTE: The above minute order has been distributed to: Roy D. Moraga #31584. Love Lock

Correctional Center, 1200 Prison Road, Love Lock Nv. 89419
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Certification of Copy and
Transmittal of Record

State of Nevada } SS
County of Clark '

Pursuant to the Supreme Court order dated June 14, 2013, I, Steven D. Grierson, the Clerk of the Court of
the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing is a
true, full and correct copy of the supplemental trial court record for the above referenced case. The record
comprises volume eight with pages numbered 1342 through 1449.

STATE OF NEVADA,
Plaintiff(s), Case No: C092174

Dept No: VI

Vs,

ROY D. MORAGA,

Defendant(s),

now on file and of record in this office.




