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CLERY OF THE COURT
DISTRICT COURT
CLARK COUNTY, NEVADA
¥ ok ok ko
THE STATE OF NEVADA, CASENO. (131341
DEPT.NO. XXV
Plaintiff,
Vs,
JAMES CHAPPELL,
Defendant,

MOTION FOR AUTHORIZATION TO OBTAIN A SEXUAL ASSAULT EXPERT AND
FOR PAYMENT OF FEES INCURRED HEREIN,

COMES NOW, Defendant, JAMES CHAPPELIL, by and through his attorney,
CHRISTOPHER R. ORAM, ESQ., hereby requests this Honorable Court fo issue an order
appointing an expert in sexual assault for Mr. Chappell. Defendant also requests on Order
authorizing payment in excess of the statutory maximum three hundred dollars ($300.00), not
to exceed two thousand five hundred dollars ($2,500.00) per expert unless prior Court approval
is granted.

i
/1
i/
/"
i

04556 Docket 61967 Document 2013-34681




LAS VEGAS, NEVADA 89101
TEL. 702.384-5563 |FAX. 702.974-0623

CarisTOPHER R. Oram, LTD.

520 SOUTH 4™ STREEF| SECOND FLOOR

o Yy R W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

This motion is made and based pleadings and papers on file herein, the affidavit of counsel
attached hereto, as well fiany oral arguments of counsel adduced at the time of hearing,
DATED this \D_day of February, 2012,
Respectfully submitted

e —

CHRISTOPHER R. ORAM, ESQ.
Nevada Bar #004349

520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada, 89101

Attorney for Petitioner
JAMES CHAPPELL

NOTICE OF MOTION
YOU, AND EACH OF YQU, will please take notice that the undersigned will bring the
foregoing MOTION FOR AUTHORIZATION TO OBTAIN A SEXUAL ASSAULT EXPERT
AND FOR PAYMENT OF FEES INCURRED HEREIN on for hearing on the jg day of
4 2012_, at the Clark County Courthouse, 200 Lewis Avenue in District Court,
Department XXV at the hour of ﬁ.m. or as soon thereafter as counsel may be heard.

Respectfully submitted

e

CHRISTOPHER R. ORAM, ESQ.
Nevada Bar # 004349 - :
520 S. ¥ourth Street, 2nd Floor
Las Vegas, NV 89101

Attorney for Petitioner
JAMES CHAPPELL
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POINTS AND AUTHORITIES

Nevada Revised Statute 7.135 states:
Reimbursement for expenses; employment of investigative, expert or other services:
The attorney appointed by a magistrate or district court to represent a defendant is
entitled, in addition to the fee provided by N.R.S. 7.125 for his services to be
reimbursed for expenses reasonably incurred by him in representing the defendant and
may employ, subject to the prior approval of the magistrate or the district court in an
ex parte application, such investigative, expett or other services as may be necessary
for an adequate defense. Compensation to any person furnishing such investigative,
expert or other services must not exceed $300.00, exclusive of reimbursement for
expenses reasonably incurred, unless payment in excess of that limit is:

1. Certified by the trial judge of the court, or by the magistrate if the services
were rendered in connection with a case disposed of entirely before him, as
necessary to provide fair compensation of services of an unusual character or
duration: and

2. Approved by the presiding judge of the judicial district in which the attorney
was appointed . ..

In the instant case, Mr, Chappell is currently in his post-conviction proceedings. Mr.
Chappell is facing a sentence of death. In light of the seriousness of Mr. Chappell’s conviction
and his sentence of death, I believe it is necessary that a sexual assault expert be permitted to act
in the capacity for Mr. Chappeﬂ through his post-conviction proceedings.

The above mentioned sexual assault expert will incur fees associated with his/her
services, thus it is necessary that this Court permit payment of his/her fees incurred herein.
Moreover, Mr. Chappell is financially unable to obtain a sexual assault expert on his own behalf.
///
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WHEREFORE, for the foregoing reasons, Mr, Chappell requests this court to authorize an
order granting the services of a sexual assault expert. Additionally, for this Court to allow payment
for his/her fees in excess of the statutory maximum three hundred dollars ($300.00), not to
exceed two thousand five hundred Dollars ($2,500.00) per expert unless prior Court approval is
granted.
 DATED this ﬁb/day of February, 2012.

Respectfully submitted:

CHRISTOPHER R. ORAM, ESQ
Nevada State Bar #004349

520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101

Attorney for Petitioner
JAMES CHAPPELL
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AFFIDAVIT OF CHRISTOPHER R. ORAM, ESQ.
IN SUPPORT OF MOTION FOR AUTHORIZATION TO OBTAIN AN INVESTIGATOR

AND FOR PAYMENT OF FEES INCURRED HEREIN.
STATE OF NEVADA )
COUNTY OF CLARK gSS:

CHRISTOPHER R. ORAM, ESQ., having been duly sworn, deposes and says:

1. Your Affiant is an attorney duly licensed to practice law in the State of Nevada.

2. COMES NOW, Defendant, JAMES CHAPPELL, by and through his attorney,
CHRISTOPHER R. ORAM, ESQ., hereby requests this Honorable Coutt to issue an order
appointing an expert in sexual assault for Mr, Chappell. Defendant also requests on Order
authorizing payment in excess of the statutory maximum three hundred doliars ($300.00), not

to exceed two thousand five hundred dollars ($2,500.00) per expert unless prior Court approval

is granted.

3. In the instant case, Mr. Chappell is currently in his post-conviction proceedings.
Mr. Chappell is facing a sentence of death. In light of the seriousness of Mr. Chappell’s
conviction and his sentence of death, I believe it is necessary that a sexual assault expert be
permitted to act in the capacity for Mr. Chappell through his post-conviction proceedings.

4. The above mentioned sexual assault expert will inéur fees associated with his/her
services, thus it is necessary that this Court permit payment of histher fees incurred herein.
Moreover, Mr. Chappell is financially unable to obtain a sexual assault expert on his own behalf,

5. Therefore, it is essential that Mr, Chappell be permitted an investigator.

6. That this motion is being made in good faith and not for putposes of delay.
7. Further your affiant sayeth naught.
DATED this \iﬁn—gay of February, 2012.

SUBS g;l,dBED AND SWORN to before me
this -

2, o
ay of February, 201 PR JESSIE LEE YARGAS

; Notary Publlc-State of Nevada
APPT. NO. 09-9721-1
¥ My App. Explres February 18, 2013
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CHRISTOPHER R. ORAM, ESQ.
Nevada State Bar #004349

520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101

(702) 384-5563

Attorney for Defendant
JAMES CHAPPELL
DISTRICT COURT
CLARK COUNTY, NEVADA
EEEE
THE STATE OF NEVADA, CASENO. (C131341
DEPT.NO. XXV
Plaintiff,
V8.
JAMES CHAPPELL,
Defendant.

RECEIPT OF COPY
The above MOTION FOR AUTHORIZATION TO OBTAIN A SEXUAL ASSAULT
EXPgRT AND FOR PAYMENT OF FEES INCURRED HEREIN is hereby acknowledged this

Clark County Distrigt Attorney
By Cﬁé

200 Lewis &xenue
Las Vegas, Nevada 89155

day of February, 2012.
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FILED

SUPP
CHRISTOPHER 1; ORAM, ESQ.
Nevada State Bar #004349 ,
520 8. Fourth Street, 2nd Floor Fe 13 < u6 P12
Las Vegas, Nevada 89101
(702) 384-5563 Qig,/ff it .
Attorney for Defendant CLERIS oF T‘HE COURT
JAMES CHAPPELL
- DISTRICT COURT
CLARK COUNTY, NEVADA
ok R oW oR
THE STATE OF NEVADA, ' CASENO. (131341
DEPT,NO. XXV
Plaintiff,
vS.
JAMES CHAPPELL,
Defendant.

SUPPLEMENTAL BRIEF IN SUPPORT OF DEFENDANT"S
WRIT OF HABEAS CORPUS

COMES NOW, Defendant, JAMES CHAPPELL, by and through his counsel of record,
CHRISTOPHER R. ORAM, ESQ., hereby submits his supplemental brief in support of Defendant's
Writ of Habeas Corpus (Post-Conviction).
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This Supplement is made and based upon the pleadings and papers on file herein, the Points
and Authorities attached hereto, and any oral arguments adduced at the time of hearing this matter.

DATED this ib Hay of February, 2012,
Respectfully submitted:

(e

CLRISTOPHER R. ORAM, ESQ.
Nevada Bar #004349

520 8. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101

(702) 384-5563

Attorney for Petitioner
JAMES CHAPPELL
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STATEMENT OF THE CASE

Appellant James Chappell was charged, on October 11, 1995, via Information with one
count cach of burglary, robbery with use of a deadly weapon, and open murder with use of a
deadly weapon (1 ROA 38). The State based its murder charge on alternative theories of felony
murder and premeditated and deliberate murder (1 ROA 39). On November 8, 19935, the State
filed its Notice of Intent to Seck Death Penalty (1 ROA 44), It charged aggravating circumstances
of murder in the course of a robbery, murder in the course of bu1'g1ary, mutder while the person
was engaged in sexual assault or the attempt thereof, and torture or depravity of mind (1 ROA
44-45). Pfior to trial, Chappell filed a motion to dismiss several of the aggravating circumstances
(1 ROA 250). He argued in part that the aggravating circumstance of sexual assault should be
dismissed because Chappell was not charged with sexual assault and no evidence was presented
during the preliminary hearing that would support the aggravating circumstance (1 ROA 256).
The State opposed the motion, but did not address the sexual assault issue (2 ROA 309-319). The
Coutt denied the motion.

The jury trial began on Ocfober 8, 1996, and was presided over by the Honorable A.
William Maupin (2 ROA 355). The jury was instructed on theories of premeditated murder and
felony murder (7 ROA 1703, 1721, 1722). The jury was also instructed on robbery in general (7
ROA 1711). On Ociober 16, 1996, the jury returned verdicts of guilty on charges of burglary,
robbery, and first degree murder (7 ROA 1747-1749). No special verdict form was given to the
jury, so it is unknown as to whether the jurors relied upon the premeditation theory, the felony
murder theory, or both in finding Chappell guilty of first degree murder.

The penalty phase of the first trial began on October 21, 1996 (7 ROA 1757). On October
24, 1996, the jury returned its verdicts in which it found mitigating circumstances of murder
committed while the defendant was under the influence of exireme mental or emofion
disturbance and “any other mitigating circumstances” (9 ROA 2126, 2170-2171). It found
aggravating circumstances of burglary, robbery, sexual assault, and torture or depravity of mind
and returned a verdict of death (9 ROA 2127-2129, 2167-2169). Formal sentencing took place on
December 30, 1996 (9 ROA 2179). The district court sentenced Chappell to the maximum terms
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for burglary and robbery with use of a deadly weapon and ordered that those sentences run
consecutively to the death sentence (9 ROA 21 88).

The judgment of conviction was filed on December 31, 1996 (9 ROA 2190). Chappell
filed a timely notice of appeal on January 17, 1997, which was docketed as number 29884 ©
ROA 2200). On December 30, 1998, the Nevada Supreme Court issued its opinion affirming the
conviction (9 ROA 2273); Chappell v. State, 114 Nev. 1403, 972 P.2d 838 (1998). The Nevada
Supreme Court concluded that the district comt erred in failing to hold a Petrocelli hearing, but
found admission of evidence of uncharged misconduct to be harmless. Id. at 1406, 972 P.2d at
840. Tt also concluded that there was sufficient evidence to support the aggravating circumstances
of burglary, robbery and sexual assault, but insufficient evidence to support the aggravating
circumstance of torture or depravity of mind. Id. at 1407, 972 P.2d at 841. In addressing the
robbery aggravating circumstance, the Nevada Supreme Court noted Chappell’s argument that
the evidence showed that he took Panos’ car as an afterthought and therefore could not be guilty
of robbery, but rejected that argument because the Nevada supreme Court had held “that in
robbery cases it is irrelevant when the intent to steal the property is formed.” Id. at 1408, 972
P.2d at 841. Although the Nevada Supreme Court found torture or depravity of mind aggravating
circumstance to be invalid, it re-weighed the remaining three aggravating circumstances and the
two mitigating circumstances, found the aggravating circumstances clearly outweighed the
mitigating circumstances, and found that a sentence of death was proper. Id. at 1410-1411, 558
P.2d at 842. The Nevada Supreme Court also rejected other issues raised by Chappell on appeal.
Id. The Nevada Supreme Court denied rehearing on March 17, 1999 (9 ROA 228 8).

Chappell’s petition for certiorari was denied on October 4, 1999. Chappell v. Nevada,
528 U.8S. 853 (1999). The Nevada Supreme Court’s remittitur issued on November 4, 1999 (10
ROA 2353).

Meanwhile, on October 19, 1999, Chappell filed a proper person post-conviction petition
for writ of habeas corpus (9 ROA 2258). The post conviction matter was assigned to the
Honorable Mark Gibbons (10 ROA 2354). A supplemental petition was filed on April 30, 2002
(10 ROA 2417). Among other issues, Chappell contended that his conviction was invalid
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because the jury instruction defining premeditation and deliberation was constitutiohnally infirm
as it did not provide a rational distinction between first and second degree murder (10 ROA
2456-2459)(citing Byford v. State, 116 Nev. 215, 994 P.2d 700 (2000}). He also asserted that the
sentence of death was unconstitutional because of the use of overlapping aggravating
circumstances (10 ROA 2465). The State filed its response to the petition on June 19, 2002 10
ROA 2481). The evidentiary hearing took place before the Honorable Michael Douglas on
September 13,2002 (11 ROA 2554). Subsequently, on June 3, 2004, the district court entered its
Findings of Fact, Conclusions of Law and Order (11 ROA 2745). It denied the petition as to the
guilt phase issues, granted the petition as to the sentence, and ordered a new sentencing hearing
(11 ROA 2748, 2278).

On June 18, 2004, the State filed its notice of appeal to the Nevada Supreme Court (11
ROA 2757). On June 24, 2004, Chappell filed a notice of cross-appeal (11 ROA 2761). On April
7, 2006, the Nevada Supreme Court issued its Order of Affirmance in which it upheld the district
court’s decision (11 ROA 2783). Of relevance to this petition, is the Nevada Supreme Court’s
conclusion that there was no merit to the arguments presented concerning jury instructions (11
ROA 2790)(citing Garner v. State, 116 Nev. 770, 788-789, 6 P.3d 1013, 1025 (2000)). The
Nevada Supreme Court also found the aggravating circumstances of burglary and robbery to be
invalid under McConnel] v. State, 120 Nev. 1043, 102 P.3d 606 (2004)(11 ROA 2792-2795).
The remittitur issued on may 4, 2006 (11 ROA 2797). |

Prior to the second penalty hearing, several pretrial motions wete filed. Chappell filed a
motion to strike the sexual assault aggravator (12 ROA 2801). The State opposed the motion (12
ROA 2890). The district court denied the motion (12 ROA 2905, 3019; 15 ROA 3840).

* Chappell filed a motion to remand for consideration by the Clark County District
Attorney’s Death Review Committee (12 ROA 2817). The State opposed the motion (12 ROA
2884). The district court denied the motion (12 ROA 2905, 3015, 15 ROA 3837).

Chappell filed a motion for discovery of potential penalty hearing evidence (12 ROA
2826). The State opposed the motion (12 ROA 2888). The district court denied the motion (12
ROA 3026). On February 23, 2007, the State filed its notice of evidence in support of
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aggravating circumstances (12 ROA 3032).

Jury selection began on March 12, 2007 (19 ROA 3932). During the course of the trial,
Chappell objected to the use of hearsay evidence during the penalty hearing on confrontation
clause grounds and noted that the Nevada Supreme Court had recently r¢j ected this argument, but
presented it so as to preserve the issue for further review (13 ROA 3050). Chappell also objected
to the presentation of victim impact evidence by persons who were not family membexs of Panos
(13 ROA 3107-3108, 3177, 15 ROA 3678). The district court found that it had discretion to
admit victim impact evidence from non-family members (13 ROA 3272-3273). Over objection
by defense counsel. The district court permitted the State to use Chappell’s testimony from the
first trial (15 ROA 3632). Defense counsel had argued that the testimony was the result of
ineffective assistance of counsel. The district court also overruled defense counsel’s objection to
questions asked by the prosecution and answered by Chappell concerning the allegation that
Chappell had a lot of time to think about his testimony and to decide what he would say (15 ROA
3632). Chappell’s counsel argued that this was a comment on Chappell’s right to remain silent
but the district court rejected the argument after noting that the claim was found to be without
merit in post-conviction proceedings (15 ROA 3632-3633).

Jury instructions were read in open court on March 21, 2007 (15 ROA 3742). Tollowing
closing arguments, the jury seturned their verdicts (15 ROA 3737, 3821). They found the
aggravating circumstance of murder committed during the perpetration ofa sexual assault (15
ROA 3737, 3822). The mitigating special verdict form listed the following mitigators: Chappell
suffered from substance abuse, he had no father figure in his life, he was raised in an abusive
household, was the victim of physical abuse as a child, he was born to a drug/alcohol addicted
mother, he suffered from a learning disability, and was raised in a depressed housing area (15
ROA 3739-3740, 3822-3823). The jury did not find the mitigating circumstance that Chappell’s
mother was killed when he was very young, that he was the victim of mental abuse as a child,
and other mitigating circumstances that were asserted to exist by Chappell’s counsel (15 ROA
3755). The jury found that the mitigating circumstances did not outweigh the aggravating
circumstance (15 ROA 3738, 3822-3823). The special verdict form for the weighing equation did
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not indicate that it was the State’s burden to establish beyond a reasonable doubt that the
mitigating circumstances did not outweigh the aggravating circumstances (15 ROA 3738). The
jury returned a sentence of death (15 ROA 3741).

Formal sentencing took place on may 10, 2007 (19 ROA 4015, 4018). The judgment of
conviction was filed the same day (15 ROA 3854). The district court ordered the judgment stayed
pending appeal (19 ROA 4019; 15 ROA 3861). A timely notice of appeal was filed on June 8,

2007 (16 ROA 3872).

The Opening Brief was fited on June 9, 2008. The following issucs were raised on direct

appeal from the second penalty phase.

A. Whether Chappell’s Conviction for First Degree Murder Must Be Reversed Because the
Jury Was Not Properly Instructed On The Elements Of The Capital Offense

B. Whether Chappell’s Conviction For First Degree Murder Must Be Reversed Because the
jury Was Not Properly Instructed On The Elements of Felony Murder

C. Whether Chappell’s Sentence of Death Must Be Vacated Because NRS 177.055(3) is
Unconstitutional

D. Whether Chappell Was Entitled To Review By The District Attorney’s Death Review
Committee

E. Whether Chappell’s Death Sentence is Unconstitutional Because Of The Trial Court
Failed To Dismiss Jurors For Cause Who Would Always Impose A Sentence of Death

F. Whether Chappell’s Conviction Is Unconstitutional Because The State Was Permitted To
Tntroduce Unreliable Hearsay Evidence During The Penalty Hearing In Support of The
Aggravating Circumstances and as Other matter Evidence

G. Whether The District Court Erroneously Admitted Presentence Investigation Reports
.~ Whether The District Court Allowed Improper Victim Impact Testimony

I. Whether the State Committed Prosecutorial Misconduct By Making Arguments Based
Upon Comparative Worth Arguments '

J. Whether The State Committed Prosecutorial Misconduct By Making Arguments Based
Upon Comparative Wotth Arguments

‘Whether The State Committed Exiensive Prosecutorial Misconduct

L. Whether The District Court Failed To Instruct The Jury That The State was Required To
establish Beyond On Beyond a Reasonable Doubt That Mitigating Circumstances Did

Not OQutweigh Aggravating Circumstances

M.  Whether The Jury’s Failure to Find Mitigation Circumstances Was Clearly Erroneous and
Requires That The Death Sentence Be Vacated
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Whether There I's Insufficient Evidence To Support The Sexual Assault Aggravator

0. Whether The Sexual Assault Aggtavating Circumstances Ts Invalid Under McConnell v.
State

P. Whether The Judgment Must Be Reversed Because of Cumulative Firor.

The Answering Brief was filed on August 22, 2008. Chappell’s Reply Brief was filed on
October 23, 2008. The Nevada Supreme Court filed its Order of Affirmance on October 20,
2009. The Order Denying Rehearing was filed on December 16, 2009, On May 11, 2010, the
Petition for Writ of Certiorari was denied. On June 8, 2010, the Nevada Supreme Court filed its
remittitur.

Chappell filed a timely Petition for Writ of Habeas Corpus on June 22, 2010. This

supplemental brief follows.

STATEMENT OF THE FACTS

James Chappell confessed to killing his girlfriend, Debra Panos, the mother of his three
children (4 ROA 864). James met Debra when they were sixteen years old and in high school (13
ROA 3053). They both lived in Lansing, Michigan (13 ROA 3053). Debra became pregnant with
their first child, James (13 ROA 3054).

Eventually, Debra’s parents moved to Tucson, Arizona and Debra followed. James and
Debra became reunited in Arizona and they had their second child, Anthony (13 ROA 3054).

The couple lived in Tucson from approximately 1990-1994 (13 ROA 3054). In October
of 1994, the couple moved to Las Vegas, Nevada. A third child was born to this union (13 ROA
3058). While in Las Vegas, James Chappell killed Debra Panos.

During trial, James Chappell {estified to his conduct which resulted in the first degree
murder conviction of Debra. James grew up in Lansing, Michigan (15 ROA 3641). He met Debra
at JW Sexton High School (15 ROA 3641). He was sixteen years old at the time. Debra was
caucasian and James is African American (15 ROA 3641). Debra’s family did not approve of the
relationship (15 ROA 3641-3642).

James did not obtain a high school diploma or GED (15 ROA 3642). In Michigan, James

had numerous jobs (15 ROA 3642). However, James began to use marijuana and crack cocaine at

04
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a young age (15 ROA 3642). While Debra only tried marijuana on one occasion (15 ROA 3642).
Debra followed her parents from Lansing, Michigan to Tucson, Arizona (15 ROA 3642). Debra
paid for James to come by plane from Michigan to Tucson (15 ROA 3643). James stayed with
the Panos family for approximately two months while in Arizona (15 ROA 3643). In Tucson,
James had a job for approximately four months as a dish washer at a local hotel (15 ROA 3643).

Eventually James returned to Michigan but Debra begged him to return to Arizona (15
ROA 3644). James and Debra had three children but were not ever matried (15 ROA 3644).
James was unable to hold a job in Tucson and essentially became a babysitter for the children (15
ROA 3645). James continued to use drugs while in Tucson (13 ROA 3645). In fact, James
admifted to selling family furniture to obtain drugs (15 ROA 3645).

James admitted he had been physically abusive to Debra. According to James, he felt
«“extremely bad” about his physical abuse (15 ROA 3645).

In October of 1994, the couple moved to Las Vegas, Nevada, because James believed that
people at Debra’s jobs were invading upon their private lives (15 ROA 3645).

In Las Vegas, James briefly worked for the Ethyl M Chocolate Factory (15 ROA 3646).
However, James spent a significant period of time at the Vera Johnson projects ingesting drugs
(15 ROA 3646).

On January 9, 1995, James admitted throwing a thermal coffee cup at Debra and breaking
het nose (15 ROA 3646). Police responded and arrested James for domestic violence (15 ROA
3647).

On June 1, 1995, James pinned Debra down in the bedroom and showed her a knife (15
ROA 3647). James pled guilty to domestic violence for that incident (15 ROA 3647).

James would call Debra from jail and became infuriated when men would answer the
phone (15 ROA 3647). James sent letters referring to Debra as a stut and a whore (I5R0OA
3648). On August 30, 1995, James appeared in Las Vegas Municipal Court where Debra had also
been summoned (15 ROA 3648). The next day, August 31, 1995, James was released from
custody and ordered to attend an inpatient drug treatment program (15 ROA 3648). Instead,

James went to the Vera Johnson projects and drank some beer. James then proceeded directly to
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839 North Lamb, the trailer fhat he shared with Debra (15 ROA 3648).

James crawled through the window of the trailer which he had done on several previous
occasions (15 ROA 3649). According to James, he came into contact with Debra in the trailer
and they talked for approximately twenty minutes. They engaged in sexual intercourse and then
she performed oral sex on James (15 ROA 3649-3650). Thereafter, Debra called the daycare
center where the children were located (15 ROA 3650). On their way to pick up the children,
James found a letter which he believed proved that Debra had been unfaithful to him (15 ROA
3641). James claimed he stopped the car and brought Debra back into the trailer (15 ROA 3641},
James did not remember what occurred during the killing but felt panic when he realized what
had occutred (15 ROA 3651-3652). James denied stealing anything from the trailer but did take
all of the social security cards of the children and Debra (15 ROA 3652).

James explained that “he felt extremely bad, lower than ditt, if I could give up my life for
hers, I would, in a heartbeat” (15 ROA 3642).

James then proceeded back to the Vera Johnson projects to get high on cocaine (15 ROA
3653). James denied being high on cocaine when he killed Debra (15 ROA 3653).

Ietters were found on the floor in the trailer. James indicated he tossed the letters at
Debra before she performed oral sex on him (15 ROA 3667). Although James rode a bike from
the projects to the trailer prior to the murder, he used Debra’s car to leave the scene of the murder
(15 ROA 3668). In one of the letters previously sent to Debra, James wrote “one day soon I'll be
at the front door and what in Gods name will you do then” (15 ROA 3668).

Dr. Giles Sheldon Green performed the autopsy on Debra Panos. Debra was five feet five
inches tall and 140 pounds, Debra died as a result of multiple stab wounds. Debra had suffered
from a total of thirteen stab wounds (15 ROA 3670-3671). There was bruising and abraslons
throughout Debra’s body (15 ROA 3670-3671). Dr. Green concluded that she died as aresult of
stab wounds to the neck (15 ROA 3672). A sexual assault kit was taken by crime scene analysts
with negative results (15 ROA 3673).

The bruising on Debra’s body preceded death by approximately fifteen to thirty minutes

(15 ROA 3674). Most of the thirteen stab wounds were located in the neck area, however, there
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was one stab wound to the abdomen and another stab wound to the groin.

Officer Russell Lee was dispatched to the Ballerina mobile home park on August 31,
1995 (13 ROA 3185-3186). At approximately 3:00-3:30 p.m., detective Lee began looking in the
trailer to find any relevant evidence (13 ROA 31 86). Officer Lee was responding to the welfare
check requested by Ms. Duran (13 ROA 3186). Officer Lee opened the window and entered the
trailer where he witnessed Debra laying on the ground (13 ROA 3186-3187). Homicide was
contacted (13 ROA 3187).

Detectives James Vaccaro and Phil Ramos were the detectives assigned to this homicide
(14 ROA 3413). Detectives leamed that James Chappell had been seen leaving the trailer at
approximately 1:30 p.m. on the day of the murder (14 ROA 3415). Detective concluded that
James was inside the trailer for approximately forty minutes (14 ROA 3415). Detectives noticed
that thete were letiers strewn across the floor of the bedroom. Detectives bc_alieved that the trailer
had been ransacked (14 ROA 3417). A torn letter was located next to Debra’s body (14 ROA
3417). A knife was located a few feet from Debra’s head (14 ROA 3418). During the
investigation, both detectives proceeded to Lucky’s Supermarket whete James Chappell was in
custody for shoplifting (14 ROA 3421).

Vaginal swabs revealed the DNA of James Chappell. Detectives concluded that James
had ejaculated into Debra’s vagina (14 ROA 3425). This fact directly contradicted J ames’
statement that he had not cjaculated.

A letter located in the trailer was addressed to Debra fiom Devon and appeared to suggest
{hat the two had intimate relations (14 ROA 3429).

Shortly before the murder, the department of parole and probation agreed to permit Mr.
Chappell to proceed to impatient treatment as opposed to taking him there (14 ROA 3406-3407).
William Duffy was a unit manager at parole and probation. On October 31, 1995, at 9:00 a.m.,
M, Duffy received a call that James was in custody and had to be released from city jail (14
ROA 3407). M. Duffy assigned two probation officers to pick him up (14 ROA 3407). Mr.
Duffy spent approximately an hour discussing the case with James (14 ROA 3409). James told
M, Duffy that he would turn himself into the program. Mr. Duffy described James as “very
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convincing” (14 ROA 3410). Thereafter, Mr. Duffy released James to the street. Within a few
hours, Debra was killed. |

The prior transcript of Mike Pollard was read to the jury (13 ROA 3114). Mr. Pollard was
employed with Debra at GE Capital (13 ROA 3115). Mr. Pollard described his relationship with
Debra as “inseparable” (13 ROA 3117). Mr. Pollard had never met James Chappell (13 ROA
3117). On one occasion, Mz Pollard was smoking a cigarette in front of work and he observed
James slap Debra when they were both in a car (13 ROA 3118). Mr. Pollard was aware that
James had broken Debra’s nose on a separate occasion (13 ROA 3119). Mz, Pollard was also
aware that Debra’s children had been briefly placed in child haven because the kids were
unattended (13 ROA 3123).

Mr. Pollard believed that Debra did not want to stay with James (13 ROA 3124).
According to Mr. Pollard, James had taken the children’s shoes back to obtain money, which
Debra had purchased (13 ROA 3125). James allegedly would sell belongings such as food,
clothing, diapets, or furniture to obtain money for drugs (13 ROA 3126).

M. Pollard believed that Debra could not leave the trailer to hide from James because she
had too much money invested in it (13 ROA 3129). On August 31, 1995, Debra picked Mr.
Pollard up from work and proceeded to his residence (13 ROA 3130-3131). On that day, Debra
had become aware that James had been released from custody (13 ROA 3131). Debra was sitting
on. Mr. Pollard’s sofa holding her knees and shivering (13 ROA 3131). Mr. Pollard told Debrato
wait until he could finish taking a shower and then he would then take her home (13 ROA 3132).
However, when M. Pollard got out of the shower she was gone (13 ROA 3133). This was the
last time Mr. Pollard saw Debra (13 ROA 3133).

On September 1, 1995, officer Paul OQsuch responded to the Lucky’s store on Lamb and
Bonanza referenced a shoplifter in custody (14 ROA 3275). The shoplifter identified himself as
Ivory Motrell (14 ROA 3277). Officer Osuch had been briefed on a homicide that occurred at the
Ballerina Mobile Ilome park (14 ROA 3277). Officer Osuch determined that the shoplifter
should be arrested for shoplifting and drug paraphernalia, Located on the shoplifter was a glass
tube commonly used to ingest crack cocaine (14 ROA 3279). The shoplifter was observed trying
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to dispose of four social security cards while in custody (14 ROA 3283). All the social security
cards wete in the last name of Panos. Thereafter, officer Osuch contacted his sergeant fo
determine the victim’s last name in the homicide (14 ROA 3284). Officer Osuch learned that
Panos was the last name and then contacted homicide detectives who responded to the Lucky’s
store. The shoplifter was later identified as James Chappell.

Iatrona Smith worked at Angel Care daycare facility on August 31, 1995 (13 ROA
3190). The Panos children regularly attended this daycare (13 ROA 3190). On August 31, 1995,
between the hours of 12:30 and 1:00 p.m., Latrona Smith received a phone call from Debra
Panos (13 ROA 3190). Debra asked Latrona what time she needed to pick up the children (13
ROA 3191). Debra asked Latrona to call her back and tell her that she needed to come pick up
the children because she was scared (13 ROA 3191). Debra asked Latrona to make up some type
of excuse so that she would be able to leave her house to come to the daycare (13 ROA 3191).
Thereafter, Latrona called Debra back approximately five minutes later and told her to come pick
up her children (13 ROA 3 191). Debra told Latrona that she was on her way but she never made
it (13 ROA 3192). Latrona could hear a male voice in the background and he sounded upset yet
he was not yelling (13 ROA 3192-3194).

Deborah Turner knew James from an apartment complex located at Lamb and Bonanza
(13 ROA 3194). James would “hang out most of the time” at the apartment complex (13 ROA
3195). James was known as “hip hop” because he was always dancing (13 ROA 3196). James
was a “crack head” (13 ROA 3197},

On August 31, 1995, in the evening, Deborah Turner agreed to buy shrimp and pie from
James (13 ROA 3195). Deborah also agreed to rent a car from James for twenty-five dollars (13
ROA 3195-3196).

Ladonna Jackson knew James from the Vera Johnson housing project (13 ROA 3198).
On August 31, 1995, she observed James pull up in a vehicle, He was not acting unusual (13
ROA 3201). Ladonna knew that James would rent the car so that he could buy crack (13 ROA
3203). Ladonna had previously seen James sell children’s diapers (13 ROA 3204).

On September 1, 1995, Ladonna observed detectives in the complex looking for the car
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(13 ROA 3202). When Ladonna learned that James was alleged to have killed Debra she
immediately told detectives that the car was around the corner (13 ROA 3203).

Tanya Hobson was employed as a social worker and program manager for Catholic
charities (14 ROA 3454). Ms. Hobson worked at Safe Nest, a temporary shelter for domestic
violence victims (14 ROA 3454). On January 9, 1995, Debra Panos called Ms, Hobson over the
phone and a document was filled out requesting a temporary restraining order (14 ROA 3461).
According to the document, James bad hit Debra in the face and was taken to jail (14 ROA
3461). The application for the restraining order included Debra’s employment and three children
(14 ROA3462). This application was faxed to the court (14 ROA 3463). However, Debra never
showed up and the protective order became void (14 ROA 3465).

Over the defense objection, the State was permitted to elicit victim impact from several
witnesses who were not family members of the vietim. Mike Pollard knew Debra Panos from
working at GE Capital (15 ROA 3679). Mike was notified by Lisa Duran that Debra’s body had
been found murdered (15 ROA 3679). Mike was saddened that Debra’s children would grow up
without a mother (15 ROA 3679). Mr. Pollard described Debra as a very sweet person who loved
her children. Mike described Debra as a good friend (15 ROA 3679). Mr. Pollard claimed that he
had to quit his job because he could not concentrate and that he moved out of Nevada based on
the impact of Debra’s death (15 ROA 3679).

Carol Monson is Debra Panos’ mother’s sister (her aunt) (15 ROA 3681). Carol described
Debra as a vety giving person (15 ROA 3681). Carol explained that her sister (Debra’s mother)
had lost her husband two years before the murder (15 ROA 3683). Carol indicated that the death
of Debra caused Debra’s mother exceptional grief (15 ROA 3683). Carol was permitted to xead
letters written by family members who were unable to attend (15 ROA 3684). In fact, letters from
Chuistina Reese, Dotis Waskowski, and Caroline Monson’s own letter were read to the jury.
Caroline’s letter was read to the jury even after she was given an opportunity to testify (15 ROA
3684-3685).

Norma Penfield provided testimony on two sepatate days, March 19-20, 2007. Notma
Penfield is Debra Panos’ mother (15 ROA 3686). Ms. Penficld described the anguish she felt
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after Debra’s death. She also explained how her grandchildren were placed in child haven and
she was required to get a court order to release the children to her custody (15 ROA 3687).
Apparently, the oldest son asked Ms. Penfield if he could have sleeping pills because he could
not sleep (he was eight years old at the time) (15 ROA 3688). Ms. Penfield described how
Chantelle wanted to die so she could go o heaven to be with her mother (15 ROA 3688).

Dina Richardson worked with Debra Panos at the police department in Tucson, Arizona
(14ROA 3291-3292). She became close friends with Debra. Ms. Richardson explained that
James Chappell was a confrolling individual who “pretty much ran the relationship” (14 ROA
3296). Ms. Richardson relayed a conversation wherein Debra stated that she would be assaulted
by M. Chappell if she did not provide him money and the keys to the car, so that he could obtain
drugs (14 ROA 3299). Ona couple of occasions, Ms. Richardson heard Mr. Chappell in the
background, on a phone conversafion, telling Debra that he would “OJ Simpson her ass” (14
ROA 3302-3303).

Ms. Richardson was aware that Mr. Chappell had been arrested in a high drug activity
area in Debra’s car (14 ROA 3305). Afier the murder, Ms. Richardson stated the police
department assisted her psychologically (14 ROA 3307). Additionally, Ms. Richardson described
how the police department had a service for Debra where forty people. A portrait of Debra hangs
in their briefing room (14 ROA 3307).

Michelle Mancha worked with Debra at GE Capital (13 ROA 3087). Michelle described
an incident where Debra came to work after her nose was broken by Mr. Chappell (13 ROA
3090(where the cup had been thrown at her). Debra would confide in Michelle and Lisa Duran
that items were missing out of her trailer and that the defendant was threatening and hitting her
(13 ROA 3090). Things such as the television, microwave, stereo, and the sofa were being taken
and sold (13 ROA. 3090). Michelle described how James Chappell would come through the
window because he did not have a key (13 ROA 3091). Michelle claimed that Mr. Chappell was
not supposed to know that Debra had moved to Las Vegas, Nevada (13 ROA 3092). According
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to Michelle, Debra had told her this (13 ROA 3092). !

Michelle also was awate that in December of 1994, the defendant slapped Debra in the
face in the parking lot of GE Capital (13 ROA 3092). Debra also desctibed to Michelle an
incident where the defendant sat on her and put a knife to her throat (13 ROA 3098). Michelle
claimed that “we” offered to send Mr. Chappell back to Michigan but he refused (13 ROA 3099).
According to Michelle, the defendant threatened to kill Debra shortly before the murder, in court
(13 ROA 3103). When Michelle found out about Debra’s death, she became very upset (13 ROA
3107). Michelle still has Debra’s picture on her dresser (13 ROA 3108).

Lisa Duran (AKA Larsen), worked with Debra at GE Capital (13 ROA 3168). Ms. Duran
described how Debra would attempt to cover evidence of her injuties inflicted by Mr. Chappell
(13 ROA 3170). Debra would say “my kids need their father” (13 ROA 3170). In one phone call,
M. Chappell asked Lisa Duran “what other nigga she was lying up with underneath” (13 ROA
3171). In another call, Ms. Duran stated that Mr. Chappell was upset because Debra was not
accepting his phone calls (13 ROA 3171). Ms. Duzan believed Debra was packing up her
belongings so that she could leave the trailer. This fact directly contradicis Mike Pollard’s
testimony that Debra would not leave the trailer because she had invested too much (13 ROA
3172; 13 ROA 3129). Ms. Duran contacted police to conduct a welfare check on Debra’s trailer.
Ms. Dutan’s hunch was correct, Debra was found murdered inside (13 ROA 3173).

Ms. Duran explained that she went through therapy because of the guilt she felt
associated with the murder (13 ROA 3177). Ms. Duran missed approximateiy seven or eight
months of work and was presctibed medication (1 3 ROA 3178). Debra was involved ina
relationship with another male named “J R” (13 ROA 3182). In fact, Ms. Duran testified that
Debra was going to move in with JR (13 ROA 3182).

Clair McGuire worked with Debra at the Tucson city hall conducting data entry (13 ROA
3242). Debra worked multiple jobs in Tucson (13 ROA 3243). Clair observed Mr. Chappell push

IThis fact is in direct contradiction to all of the evidence which suggests that Debra Panos
was the breadwinner of the family and continuously paid for Mz. Chappell’s flights in order to be
physically present with her.

04577 16




CarISTOPHER R. OrAM, LTD.
520 SOUTH 4™ STREET | SECOND FLOOR

LAS VEGAS, NEVADA 89101
TEL. 702.384-5563 | Fax. 702.974-0623

O % =1 N o R WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

and frip Debra on multiple occasions (13 ROA 3243). Clair described the difficuliies Debra was
having with James because the police department did not want their employees associating with
individuals involved in criminal activities (13 ROA. 3244). Prior to the murder, Clair moved to
Las Vegas and stayed in the trailer with Debra (13 ROA 3245). Clair noticed that belongings
were missing because the defendant would take them to sell (13 ROA 3245). On one occasion,
Clair heard Mr. Chappell trying to enter the trailer and called 911 (13 ROA 3246). After police
arrived, a knife was located next to her bed (13 ROA 3247). In June of 1995, Clair summoned
the police for Debra. Mr. Chappell had Debra pinned on the bed and all three children were home
at the time (13 ROA 3247). Clair moved out of the trailer at the end of July in 1995 (13 ROA
3248). Clair admitted that it was common for Mr. Chappell to climb through the bedroom
window (13 ROA 3250).

On August 18, 1998, Mr. Chappell was arrested with another individual for assault (13
ROA 3251). Police contacted the alleged victim who claimed that he had been assaulted. The
alleged victim stated that Mr. Chappell had thrown a brick at him (13 ROA 3252). Mr. Chappell
stated that the victim had tried to run the defendant’s over and so he threw a brick at the car. Mr.
Chappell also indicated that the alleged victim referred to them as “niggers” (13 ROA 3253). Mr.
Chappetl also stated that his co-defendant “Harold” threw a brick at the alleged victim and
knocked him down (13 ROA 3253). M. Chappell was not convicted of a felony offense for this
incident (13 ROA 3254).

The defense called several mitigation witnesses. Willie Chappell is the older brother of
James (15 ROA 3690). When James was approximately two and a half years old, a sheriff’s
department vehicle hit and Killed their mother (15 ROA 3690-3391). J ames’ mother was a
pedestrian (15 ROA 3691). Willie has two brothers and three sisters (15 ROA 3691). Mr.
Chappell’s father was not around the children during their childhood (15 ROA 3691). Therefore,
when their mother died, the children went to stay with their grandmother (15 ROA 3691). The
grandmother also resided in Lansing, Michigan (15 ROA 3691). Growing up, their grandmother

was very abusive using broomsticks, bed boards, and extension cords, to discipline the children
(15 ROA 3691).
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James® attended special education classes in school (15 ROA 3692). Not only was the
environment not nurturing at home, the neighborhood was drug infested (15 ROA 3693). Willie
learned that his mother had a serious drug problem (15 ROA 3694). Of the four children raised
by the grandmother, all had serious substance and alcohol abuse problems (15 ROA 3695).
Willie served twelve years in prison for felony convictions ( stolen vehicle and armed robbery)
(15 ROA 3693).

Fred Scott Dean grew up with James in Michigan (15 ROA 3696). Fred and James were
in the same grade together (15 ROA 3697). Fred noted that James was in special education
classes (15 ROA 3697). Fred knew that James had attended three different elementary schools in
three separate years (15 ROA 3698). There was no real father figure in the home with the
exception of an Uncle who was stabbed to death (15 ROA 3699). Duting junior high, Fred,
James and other kids would consume alcohol and smoke marijuana (15 ROA 3699). Fred has a
felony conviction for drug trafficking (15 ROA 3702). Fred noted that there were four drug
houses in James’ neighborhood (15 ROA 3703).

Benjamin Dean met James in elementary school. Benjamin and James lived right around
the corner fiom each other (15 ROA 3706). Benjamin described the area as filled with abandoned
houses, and the entire street ended up demolished (15 ROA 3706). The area in which James grew
up was impoverished. Benjamin described James® residence as a place to hang out and party
because his grandmother would spend nights playing bingo or at the horse track (15 ROA 3707).

Neither James Ford nor Ivory Morrell testified. However, Benjamin testified how James
Ford lived in the same neighborhn;)od (15 ROA 3708). Benjamin met Debra Panos at James
Ford’s house. According to Benjamin, James was approximately thirteen or fourteen when he
began involvement with drugs (15 ROA 3708).

Mira King is the younger sister of James. Mira described their childhood as a household
without affection (15 ROA 3710). Mira described her grandmother as being absent, often playing
bingo or attending horse races (15 ROA 3710-371 1). Mira explained that the area they grew up
in was filled with empty and abandoned houses (15 ROA 3711). James was teased because he

could not attend regular classes and was in special education (15 ROA 3712). Mira described her
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grandmother as a person who would refer to the kids as “stupid” or “idiofs” (15 ROA 37 12).
James was specifically referred to as “stupid” (15 ROA 3712). Mira was placed in a girls home
between the ages of fourteen and sixteen (15 ROA 3712). James was described as non-violent
when he was growing up and loving to his son “Jp” (15 ROA 3715). Mira was aware that her
mother had been involved in drugs (15 ROA 3715). Sometimes, Aunt Sharon would watch the
kids (15 ROA 3717). However, Aun;t Sharon had a substance abuse problem with crack cocaine,
marijuana, and has become an alcoholic (15 ROA 3717).

Charles Dean is the brother of Fred and Benjamin (15 ROA 3718). Charles also grew up
in the same neighborhood. Charles indicated that the atea was eventually condemned (15 ROA
3718). Charles told the jury that Keisha Axom was unable to attend the hearing because of
complications with her pregnancy (15 ROA 3719). Keisha is James’ cousin (15 ROA 3719).

The defense called three expert witnesses. Dr, Todd Grey is the chief medical examiner
for the state of Utah (13 ROA 3224). Dr. Grey is board certified in forensic pathology (13
ROA3225). Dr. Grey was asked to consider whether there was any evidence to support the
State’s contention that Debra was sexually assaulted (13 ROA 3225). Dr. Grey noted that there
was no physical evidence to supporta sexual assault (13 ROA 3226). Dr. Grey noted no {rauma
to the vagina (13 ROA 3226). Dr. Grey also noted that Dr. Shelden Green had not found any
evidence of sexual assault (13 ROA 3226). Dr. Grey was concerned that the knife markings were
consistent with holes in the clothing compared to the wounds in the body (13 ROA 3226). Dr.
Grey explained that the pants were worn in a “conventional fashion” and were not “twisted” and

worn in 2 “normal position” (13 ROA 3226). Dr. Grey found no evidence of sexual assault (1 3

ROA 3227). Dr. Grey admitted that presence of sperm would be conclusive that Mr. Chappell l N

had ejaculated (13 ROA3230).
Dr. William Danton practices clinical psychology at the University of Nevada, School of

i
—

Medicine, in Reno (14 ROA 3317). Dr. Danton reviewed the psychological report of Dr. Edcoff.

Additionally, Dr. Danton met with Mt. Chappell for two hours the evening prior to his testimony

(14 ROA 3321). Dr. Danton noted that in domestic violence Telationships the abuser usually

controls the finances (14 ROA 3322). Whereas, here, Debra appeared to be the majority bread
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winner. Dr. Danton concluded that Debra may have several valid reasons for consenting to sexual
intercourse with James right before the murder (14 ROA 3326). For instance, Dr. Danton
concluded that Debra may have wanted to “appease” Mr. Chappell or be attempting to reconcile
(14 ROA 3326). James had a significant fear of abandonment (14 ROA 3329). In the past, Debra
would use sex to placate James (14 ROA 3320). Dr. Danton believed that Mr, Chappell may
have blacked out during the killing but that additional testing was necessary to make an absolute
conclusion (14 ROA 3371).

Dr. Lewis Etcoff is a licenced psychologist (14 ROA 3469). Dr. Etcoff was a witness
taken out of order for the defense (14 ROA 3468). Ten years prior to the instant penalty phase,
Dr. Etcoff evaluated Mr. Chappell (14 ROA 3475). The interview lasted approximately two
hours (14 ROA 3476). Dr. Etcoff only interviewed Mr. Chappell, no other witnesses (14 ROA
3477). Dr. Etcoff also reviewed school records from Michigan (14 ROA 3478). Dr. Etcoff noted
that James® father was never present in his life (14 ROA 3481). J ames’ father had a substantial
criminal record and substance related problems (14 ROA 34-81). When James was older, his
father asked that he rob a bank, James declined (14 ROA 3482), James was in special education
classes (14 ROA 3483). At sixteen years old, the school psychologist concluded that James was
“emotionally handicapped” (14 ROA 3486). The school psychologist noted that James did not
have coping skills to deal with everyday problems (14 ROA 3486). The school psychologist also
noted that James appeared to be withdrawn and had low self image (14 ROA 3487). At that time,
James’ grade point average was 0.65 and he was ranked 584 out of 607 (14 ROA 3487). Mr.
Chappell began using marijuana at age thirtecn and was introduced to rock cocaine by eighteen
(14 ROA 3488). Mr. Chappell became dependent on rock cocaine (14 ROA 348 8). Mr.
Chappell scored an overall IQ of 80 which puts him in the bottom ninth petcentile (14 ROA
8491). His verbal IQ was seventy-seven, placing him in the bottom six percent (14 ROA 3490).
Dr. Etcoff concluded that his math skills put him in the bottom one percent describing him as
“learning disabled in math” (14 ROA 3491). James attempted to be truthful during the testing
based upon the validity score built into the test (14 ROA 3499). The test results indicate that

James felt “worthless, inadequate, guilt ridden, and sensitive to humiliation (14 ROA 3501).
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James was extremely dependent upon Debra (14 ROA 3501). Dr. Etcoff noted that James was
extremely remotsefuil during the interview and was actually breaking down crying (14 ROA
3506). However, James had developed fantasies of other men sleeping with Debra (14 ROA
3504).

Lastly, the defense called Marabel Rosales who works as a mitigation investigator for the
special public defenders office (16 ROA 3767). Marabel traveled to Lansing and interviewed
Ivory Morrell and James Ford (16 ROA 3767). Both witnesses traveled to testify at trial but Ivory
had commitments in Lansing and had to proceed back to Michigan. James had to return to

Michigan because his employer claimed that he would be fired if he did not return (16 ROA

3767).
ARGUMENT

I. STANDARD OF REVIEW FOR INEFFECTIVE ASSISTANCE OF COUNSEL.

To state a claim of ineffective assistance of counsel that is sufficient to invalidate a
judgment of conviction, petitioner must demonstrate that:
1. counsel’s performance fell below an objective standard of reasonableness,
2. counsel’s errors were so sevete that they rendered the verdict unreliable.
Lozada v. State, 110 Nev. 349, 353, 871 P, 2d 944, 946 (1994). (Citing Strickland v.
Washington, 466 U. S. 668, 104 S. Ct. 205, (1984)). Once the defendant establishes that
counsels performance was deficient, the defendant must next show that, but for counsels error the

result of the trial would probably have been different. Strickland, 466 U.S. at. 694, 104 S. Ct,

2068; Davis v. State, 107 Nev. 600, 601,602, 817 P. 2d 1169, 1170 (1991). The defendant must

also demonstrate errors were so egregious as to render the result of the trial unreliable or the

proceeding fundamentally unfair. State v. Love 109 Nev. 1136, 1145, 865 P.2d 322, 328 (1993),
citing Lockhart v. Fretwell, 506 U. S. 364,113 8. Ct. 838 122 2d, 180 (1993); Strickland, 466 U.
S. at 687 104 S. Ct. at 2064.

The United States Supreme Court in Strickland v. Washington ,466 U.S. 668, 104 S.Ct.
2052 (1984), established the standards for a court to determine when counsel’s assistance is so
ineffective that it violates the Sixth Amendment of the U.S. Constitution. Strickland laid out a

two-pronged test to determine the merits of a defendant’s claim of ineffective assistance of
045822 .
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counsel.

First, the defendant must show that counsel’s performance was deficient. This requires a
showing that counsel made errors so serious that counsel was not functioning as the counsel
guaranteed the defendant by the Sixth Amendment. Second the defendant must show that the
deficient performance prejudiced the defense. This requires showing that counsel’s errors were
so scrious as to deprive the defendant of a fair trial whose result is reliable. Unless a defendant
makes both showings, it cannot be said that the conviction resulted from a breakdown in the
adversary process that renders the result unteliable. In Nevada, the Nevada Supreme Court has
held “claims of ineffective assistance of counsel must be reviewed under the “reasonably
offective assistance” standard articulated by the U.S. Supreme Couxt in Strickland v,
Washington, requiring the petitioner to show that counsel’s assistance was deficient and that the
deficiency prejudiced the defense.” Benneft v. State, 111 Nev. 1099, 1108,901 P.2d 676, 682

(Nev. 1995), and Kirksey v. Stafe, 112 Nev. 980, 987, 923 P.2d 1102, 1107 Nev. 1996).

Tn meeting the prejudice requirement of ineffective assistance of counsel claim, Mr.
Chappell must show a reasonable probability that, but for counsel’s errots, the result of the trial
would have been different. Reasonable probability is probability sufficient to undermine
confidence in the outcome. Kirksey v. State, 112 Nev. at 980. “Strategy or decisions regarding
the conduct of defendant’s case are virtually unchallengeable, absent extraordinary

circumstances.” Mazzan v. State, 105 Nev. 745,783 P.2d 430 Nev. 1989); Olausen v. State, 105

Nev. 110,771 P.2d 583 Nev. 1989).

The Nevada Supreme Court has held a defendant has a right to effective assistance of
appellate counsel on direct appeal. Kirksey v. Nevada, 112 Nev. 980, 923 P.2d 1102 (1996).

The constitutional right to effective assistance of counscl extends to a direct appeal.
Burke v. State, 110 Nev. 1366, 1368, 887 P.2d 267, 268 (1994). A claim of ineffective assistance
of appellate counsel is reviewed under the “reasonably effective assistance” test set forth in
Strickland v. Washington, 466 U.S. 668, 80 .. Ed. 2d 674, 104 S.Ct. 2052 (1984). Effective
assistance of appellate counsel does not mean that appellate counsel must raise every non-

frivolous issue. See Jones v. Barnes, 463 U.S. 745, 751-54, 77 L.Ed. 2d 987, 103 S. Ct. 3308
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(1983). An attorney’s decision not to raise meritless issues on appeal is not ineffective assistance

of counsel. Daniel y. Overton, 845 F. Supp. 1170, 1176 (E.D. Mich. 1994); Leaks v. United
States, 841 F. Supp. 536, 541 (S.D.N.Y. 1994), aff’d, 47 F.3d 1157 (2d Cir.). To establish
prejudice based on the deficient assistance of appellate counsel, the defendant must show that the
omitted issuc would have a reasonable probability of success on appeal. Duhamel v. Collins, 955
F.2d 962, 967 (5™ Cir. 1992); Ieath, 941 F.2d at 1132. In making this determination, a court
must review the merits of the omitted claim. Heath, 941 F. 2d at 1132,

In the instant case, Mr. Chappell’rs' proceedings were fundamentally unfair, Mr. Chappell
received ineffective assistance of counsel. Based upon the following arguments:
II. MR.CHAPPELL RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL

DURING THE THIRD PENALTY PHASE IN VIOLATION OF THE FIFTH,
SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS TO THE UNITED

STATES CONSTITUTION.

In the instant case, penalty phase counsel failed to propetly investigate and prepare for the

penalty phase. There ate multiple instances identified by Mr. Chappell included in this section.

Failure to obtain a P,E.T. Scan

Failure to test Mr. Chappell for the effects of fetal alcohol syndrom and/or
being born to a drug addicted mother

Failure to propetly prepare the expert witnesses: Dr. Etcoff, Dr, Grey, and
Dr. Danton

Failure to present mitigation witnesses to the jury

Failure to obtain an expert regarding pre-ejaculation fluids

Failure to present lay witnesses

A e

Pretrial investigation is a critical area in any criminal case and the failure to accomplish
the investigation has been held to constitute ineffective assistance of counsel. In Jackson v.
Warden, 91 Nev. 430, 537 P.2d 473 (1975), the Nevada Supreme Court held,

Tt is still recognized that a primary requirement is that counsel...conduct careful

factual and legal investigation and inquiries with a view towards developing

matters of defense in order that he make informed decisions on his clients behalf
both at the pleadings stage...and at trial. Jackson, 92 Nev. at 433, 537 P.2d at 474.

Federal courts are in accord that pretrial investigation and preparation are key to effective
assistance of counsel. See, U.S. v. Tucker, 716 F.2d 576 (1983). In U.S. v. Baynes, 687 F.2d 659
(1982), the federal court explained,

Defense counsel, whether appointed or retained is obligated to inquire thoroughly
into all potential exculpatory defenses in evidence, mere possibility that
investigation might have produced nothing of consequences for the defense does
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not serve as justification for trial defense counsels failure to perform such
investigations in the first place. The fact that defense counsel may have performed
impressively at trial would not have excused failure to investigate claims that
might have led to complete exoneration of the defendant.

Counsel’s complete failure to properly investigate renders his performance ineffective.

[Flailure fo conduct a reasonable investigation constitutes deficient performance.
The Third Circuit has held that "[i]neffectiveness is generally cleat 1n the context
of complete failure to investigate because counsel can hardly be said to have made
a strategic choice when s/he |sic] has not yet obtained the facts on which such a
decision could be made." See U.S. v. Gray, 878 F.2d 702, 711 (3d Cir.1989). A
lawyer has a duty to "investigate what information ... potential eye-witnesses
possess| |, even if he later decide[s] not to put them on the stand." Id. at 712. See
also Hoots v. Allsbrook, 785 F.2d 1214, 1220 (4th Cir.1986) ("Neglect even to
interview available witnesses to a crime simply cannot be ascribed to trial strategy
and tactics."); Birt v. Montgomery, 709 F.2d 690, 701 (7th Cir.1983) . ..
("Essential to effective representation . . . is the independent duty to investigate

and prepare.").

In State of Nevada v. Love, 865 P.2d 322, 109 Nev. 1136, (1993), the Supreme Court

considered the issue of ineffective assistance of counsel for failure of trial counsel to properly
investigate and inferview prospective witnesses.

In Love, the District Court reversed a murder conviction of Rickey Love based upon trial
counsel’s failure to call potential witnesses coupled with the failure to personally interview
witnesses so as to make an intelligent tactical decision and making an alleged tactical decision on
misrepresentations of other witnesses testimony, Love, 109 Nev. 1136, 1137.

“The question of whether a defendant has received ineffective assistance of counsel at
trial in violation of the Sixth Amendment is a mixed question of law and fact and is thus subject

to independent review.” Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, at 2070, 80

L.Ed.2d 674 (1984). The Nevada Supreme Court reviews claims of ineffective assistance of
counsel under a reasonable effective assistance standard enunciated by the United States

Supreme Court in Strickland and adopted by the Nevada Supreme Court in Warden v. Lyons,

100 Nev. 430, 683 P.2d 504, (1984); see Dawson v. State, 108 Nev. 112, 115, 825 P.2d 593, 595

(1992). Under this two-prong test, a defendant who challenges the adequacy of his or her
counsel's representation must show (1) that counsel's performance was deficient and (2) that the
defendant was prejudiced by this deficiency. Strickland, 466 U.S. at 687, 104 S.Ct, at 2064.

Under Strickland, defense counsel has a duty to make reasonable investigations or to
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make a reasonable decision that makes particular investigations unnecessary. Id. at 691, 104
S.Ct. at 2066. (Quotations omitted). Deficient assistance requires a showing that trial counsel's
representation of the defendant fell below an objective standard of reasonableness. Id, at 688,
104 S.Ct. at 2064. If the defendant establishes that counsel's performance was deficient, the
‘defendant must next show that, but for counsel's errors, the result of the trial probably would
have been different. Id. at 694, 104 S.Ct. at 2068.

“An error by trial counsel, even if professionally unreasonable, does not warrant setting
aside a judgment of a criminal proceeding if the error had no effect on the judgment. Strickland,
466 U.S. at 691, 104 S.Ct. at 2066, Thus Strickland also requires that the defendant be
prejudiced by the unreasonable actions of counsel before his or her conviction will be reversed.
The defendant must show that there is a reasonable probability that, but for counsel's errors, the
result of the proceeding would have been different.” Id. at 694, 104 S.Ct. at 2068. Additionally,
the Strickland court indicated that “a verdict or conclusion only weakly supported by the record
is more likely to have been affected by errors than one with overwhelming record support.” Id. at

696, 104 S.Ct. at 2069.

A, FAILURE TO PRODUCE TESTIMONY FROM JAMES FORD AND IVORY
MORRELL

During the original post-conviction, counsel alleged that trial counsel had been
ineffective for failure to produce several mitigation witnesses. Specifically, post-conviction
counsel complained that James C. Ford and Ivory Morrell (friends of James Chappell) were not
called to testify. At the conclusion of the post-conviction hearings, the district court granted the
writ in patt and denied the writ in part. The district court concluded that Mr. Chappell received
ineffective assistance of penalty phase counsel for the failure to call mitigation witnesses. This
decision was upheld on appeal from the first post-conviction. Thereafter, post-conviction counsel
represents Mr, Chappell at the instant penalty phase. Interestingly enough, neither James C. Ford
nor Ivory Morrell testified as to the mitigation evidence that they could have provided.

On March 19, 2007, penalty phase counsel advised the court that Mr. Morrell and Mr.
Ford would not be able to testify (15 ROA 3669). Counsel explained that Mr, Morrell and Mr.

Ford had been present since “Tuesday night of last week” (15 ROA 3669). On the Friday before,
045862 .
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both witnesses wete in a situation where they would lose employment (15 ROA 3669). In fact,
M. Ford’s district supervisor stated that he would be fired if he was not present at work on
Monday (the day that counsel was making the representations (15 ROA 3669). Penalty phase
counsel was concerned that the employment depression in Lansing, Michigan was so sevete that
it necessitated letting the witnesses proceed back to Michigan. Counsel stated, “it was our
decision to allow them - - we had them here and we could have enforced the subpoena on them
causing them to lose their work and causing difficulty with out client, and causing them to lose
their work, and we made the decision to allow them to return to Michigan, so that they will not
be testifying” (15 ROA 3669).

Tn essence, counsel weighed the decision to relieve the two mitigation witnesses of their
obligation to testify based on employment hardship versus the defendant’s opportunity to have
his life spared at a penalty phase. Nothing could be more important in the penalty phase. Penalty
phase counsel had argued to the district coutt that trial counse! from the first trial was ineffective
for failure to call these two witnesses. Yet, the two witnesses were then released, The difficulty

with the issue is compounded by & review of the third penalty phase. Tnterestingly enough, the
_/—-———-‘_—_‘__—"

defense called a few witnesses out of order, in the State’s case in chief. Curiously, no attempts
e e

were made to put Mt. Ford and M. Morrell on the stand out of order. Most certainly, the disfrict

/__/‘__’—_ -
court would have accommodated the defense request, had defense counsel simply orally
informed the court of the dilemma. Then, the witnesses would have undoubtedly proirided the
mitigation evidence which was so obviously necessary.

For instance, Dr. Btcoff’s testimony was taken out of order, Yet, penaity phase counsel
failed to make this request even though the district coutt and Nevada Supreme Court had
determined first penalty phase counsel to be ineffective for failure to call these witnesses
(amongst other mitigation that was not presented), In the original post conviction, counsel
provided the following synopsis of James C. Ford.

Chappell’s best friend in Michigan. Chappell grew up with Mr. Ford and he was

aroutTd TJebra and Chappell during the first five years of our relationship. He also

knew about Chappell’s employment history and could have testified at both the

trial and penalty phase (Supplemental Petition for Writ of Habeas Corpus, pp- 14).

Post conviction counsel explained, “Mr. IVOIMWN’/MWWH
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and Debra in Michigan and stayed in contact with them in Arizona. He could have testified to
Debra’s behavior in the relationship with Chappell” (Supplemental Petition for Writ of Habeas
Corpus, pp. 14). Attached for this Court’s Teview as «Ryhibit A” are the two affidavits of Ford
and Morrell which were attached to the original post conviction petition. The affidavits of these
two individuals are as important today as they were during the original petition. Penalty phase
counsel knew that the Nevada Supreme Court recognized the significance of these two
individuals potential testimony. Upon their affidavits, Mr. Chappell received a new penalty
phase, It was clearly ineffective assistance of counsel for failure to present these witnesses. The
same analyses that was provided by the Nevada Supreme Court and the district court almost a
decade ago applies today. More importantly, penalty phase counsel was aware of the significant
influence of the potential testimony of the two witnesses.

The prosecution was s0 concerned with the failure to present mitigation witnesses, that
the prosecutor raised the issue to the trial court (16 ROA 3803). The prosecutor stated, |

I went back and reviewed the court’s order which was the basis for the reversal of

the penalty phase and the reason why we were in the proceeding, the decision by
Judge Douglas, L believe, confirmed by the Supreme Court in the order of

affirmance that the defense failed to call certain witnesses that would have made a
difference in the outcome of the original case.

There were eight or nine witnesses that were detailed in the briefs
and the decision. For the record, my notation on that would
indicate that would be Shirley Serrelly, James Ford, Tvory Morrell,
Chris Bardo, David Greene, Benjamin Dean, Claira Axom, Barbara
Dean, and Ernestine Harvey. Of those nine names the defendant
only called two of them, by my understanding. There were five of
them that were not called, no affidavits were submitted, no letters

were written in, no testimony was given in summary by third
parties (16 ROA 3803-3804).

The prosecutor did note that Claira Axom’s prior testimony was read into the courf/record
(16 ROA 3803).

Next, a review of the entire file porirays an extremely deficient investigation of atime
when Mr. Chappell lived in Arizona. During the penally phase, the State provided witnesses
from Arizona who testified to very damning events by Mr. Chappell. No rebuttal was offered by
the defense. Mr. Chappell respectfully requests that this Court grant an evidentiary hearing

ascertain what efforts and investigation were conducted in Arizona in order to assist Mr.
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Chappell at the penalty phase.
The Nevada Supreme Court in Doleman v. State, 112 Nev. 43 921 P.2d 278 (1996)

concluded:

We conclude that the failure of Doleman's trial counsel to reasonably investigate
the potential testimony of certain witnesses at Doleman's penalty hearing
constituted ineffective assistance of counsel. In this case, the court found that trial
counsel's filure to call witnesses from an institution where the convicted
individual had attended school, who would have testified as to the convicted
indjvidual's ability to function in structured environments and adhere to
institutional rules, constituted a violation of the reasonable effective assistatice

standard.

Defense counsel's failure to investigate the facts can render aresult “unreliable"Buffalo V.
State, 111 Nev. 1139, 001 P.2d 647 (1995).
The defense called their mitigation investigator who attempted to tell the jury the

potential testimony of Ford and Morrell. Unfortunately, the testimony of a mitigation investigator
does not equate to the mitigation witnesses themselves.
B. FAILURE TO OBTAIN AN EXPERT

Tn the instant case, the sole aggravator found by the jury was that the murder was
committed while Chappell was engaged in the commission of a sexual assault. On appeal from
the penalty phase, appellate counsel argued that there was insufficient evidence to establish the
sole aggravator beyond a reasonable doubt (Order of Affirmance, pp- 3). The Nevada Supreme

Court explained,

Our review of the record reveals sufficient evidence 10 establish the sexual assault
aggravator beyond a reasonable doubt as determined by a rational trier of fact.
See, Wilkins v. State, 96 Nev. 367, 374, 609 P.2d 309, 313 (1980); Sce also,
Origel-Candido v. State, 114 Nev. 378, 381, 956 P.2d 1378, 1380 (1989);

Jackson v. Virginia, 443 U.S. 307,319 (1979).

One of the factors considered by the Nevada Supseme Court was Chappell’s assertion that
he did not ejaculate info the victim during their sexual encounter, even when maiching DNA was
recovered from her vagina (Order of Affirmance, pp.3). In fact, this issue was vehemently argued
to the jury by the prosecution. During his sworn testimony, Mr. Chappel! admi-tted that he had
yaginal sexual intercourse and oral sex with Debra Panos, before he killed her, Mr. Chappell
testified that the sexual encounters Were consensual but denied ejaculation. The State argued to

the jury that this proved Mr. Chappell was a liar and had sexually assaulted the vietim.,
04589 g '
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Apparently, the Nevada Supreme Court used this fact to determine there was sufficient evidence
to convict of sexual assault.

Without the sexual assault aggravator, Mr. Chappell is not eligible for a sentence of
death. Ms. Panos was found stabbed to death fully clothed. The Lnife wounds went through her
clothing and into her body. Ms. Panos was not naked and therefore this provides proof of a prior
consensual sexual encounter. This fact also corroborates Mr. Chappell’s testimony that after the
consensual sexual encounter he located letters he peiceived as proof that she was unfaithful and
went into a blind rage.

Counsel should have provided expert testimony that pre-€) 2 culation fluid may contain
spetm. It has fong been recognized in the medical community, a women can become pregnant
even when ejaculation does not oceur (Dr. Roger Wharms, M.D., Mayo clinic).

During the testimony of Detective James Vaccaro, he was questioned whether the results
of DNA of James Chappell was found in Debra’s vaginal cavity of Debra. Detective Vaccaro
concluded, “I do know that the results were that the DNA of James Chappell was found in the
form of semen inside the yagina of Debra Pano ¢". The detective was then asked, “the fact tha't its
in the form of semen would indicate that he €] aculated into her body”? The detective indicated
“yes” (14 ROA 3425).

Penalty phase counsel was ineffective for failing to provide expert testimony that sperm
could be located in the vaginal cavity of the victim when the defendant sincerely believed he had
not ejaculated. The simple fact which is provided to most high school students in health class,
could have dispelled the belief that Mr. Chappell was lying and therefore sexually assaulted the
victim. Mr. Chappell has specifically requested funding for an expett in this area. It was
ineffective assistance of coungel for faiture to obtain this expert testimony.

C. FAILURE TO OBTAINAT E.T.SCAN
Tn the instant case, D1, Etcoff examined and tested M. Chappell. Mr. Chappell had an

extremely low IQ. There was evidence that Mr. Chappell’s mother may have been addicted to
drugs and alcohol. A proper investigation should have been conducted to determine whether

James was bornfo a mother who was ingesting narcotics and/or alcohol during her pregnancy.
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There is no indication in the voluminous file that counsel investi gated the possibility of fetal
alcohol syndrome. Additionally, Mr. Chappell’s father was involved in controlled substances and
criminal activities. Every one of Mr. Chappell’s siblings were involved with controlled
substances,

During closing argument, defense counsel explained, “his mother was addicted to drugs
and alcohol and it’s quite possible she was using cither drugs and/or alcohol while she was
pregnant (16 ROA 3788). Fetal Alcohol Spectrum Disorders are a group of disorders that can
oceur in a person who’s mother drank alcohol during pregnancy. The effects can include
physical problems and problems with behavior and learning. There was evidence that Mr.
Chappell’s mother may have been addicted to drugs and alcohol. A proper investigation should
have been conducted fo determine whether James was born to a mother who was ingesting
narcotics and/or alcohal duting her pregnancy. There is no indication in the voluminous file that
counsel investigated the possibility of fetal alcohol syndrome.

The Nevada Supreme Court in Riley v, State, 110 Nev. 638, 650, 878 P.2d 272, 280
(1994) explained, “cven though we declined to reverse, we recognized that a defendant may be
prejudiced by counsel's failure to investigate overall mental capabilities when a pretrial
psychological evaluation indicates that the defendant may have serious mental health problems”.

M. Chappell had been sentenced to death by the first jury. Thercfore, it was incumbent
upon first post-conviction counsel (penalty phase trial counsel) to request funding for a P.E.T.
scan and/or brain imaging of the defendant,

M. Chappelt specifically requests funding to determine whether Mr. Chappell suffered
from fetal alcohol syndrome and requests permission for brain imaging.

D. FAILURE TO PROPERLY PREPARE EXPERT WITNESSES PRIOR TO
PENALTY PHASE

The defense called Dr. Etcoff as a mitigation witness. Dr. Etcoff had interviewed M.
Chappell for two houts almost a decade before his second penalty phase testimony. On cross-
cxamination, it became painfully obvious that Dr. Etcoff had not been properly prepared. [t was
obvious that the defense had failed to provide a mountain of relevant evidence to Dr. Etcoff. On

cross-examination, Dr. Etcoff admitted he had relied upon Mr. Chappell’s statements. In fact, Dr.
04591 10
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Etcoff believed that the couple was splitting up which had occurred in the last few months prior
io the victim’s death (15 ROA 3550). Dr. Etcoff admitted that he did not know that the domestic
violence had been going on for a lengthy period of time (15 ROA 3550). Dr- Etcoff believed that
the problems in the relationship occurred shortly before the murder because Mr. Chappell told
him so (15 ROA 3551). Dr. Ftcoff admitted that he was unaware that the problems had been
occurring for years (15 ROA 3551). In fact, Dr. Etcoff admitted that he was not provided
evidence that the domestic violence was occurring on a weekly basis which resulted in injuries to
Debra Panos (15 ROA 3551).

Dr, Etcoff admitted that this information would be important in formulating his opinion
(15ROA 3551). However, Dr. Etcoff was unaware of these facts. Dr. Btcoff admitted that he was
unaware of the incident on June 1, where the defendant had pinned the victim down and placed a
knife to her throat (15 ROA 3552). Dr. Etcoff admitted that he had not interviewed any of the
witnesses associated with the years of domestic violence (15 ROA 3533). Dr. Etcoff admitted
that the defense had not provided him any of this information prior to his testimony (15 ROA
3553).

More importantly, Dr. Ftcoff admitted in the ten years since his evaluation that the
defense had not provided any additional information (15 ROA 3554), Dr. Etcoff admitted that the
information was relevant for a psychologist. Yet, M. Etcoff freely admitted that he was now
relying on very limited data because of the faitute of the defense to provide him with the
information (15 ROA 3554). Dr. Eicoff admitted he was not aware that Mz, Chappell had
allegedly threatened to Kkill Debra the day before (15 ROA 3555). Dr. Etcoff admitted that he was
not provided information that Debra had been shaking curled up in the fetal position shorily
before the murder (15 ROA 3556). Dr. Eicoff admitted on cross-examination that Mr. Chappell’s
story regarding consensual sex did not make sense (15 ROA 3556). Dr. Etcoff admitted that he
believed the story didn’t make sense now that he had an opportunity to be cross-examined
regarding all the information he was unaware of (15 ROA 3556).

In fact, Dr. Etcoff was asked whether M. Chappell’s story seemed “bogus” because there
was semen found in Debra’s vagina when Mr. Chappell denied ejaculation (1 5ROA 3557).
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Having concluded that Mt. Chappell’s story was “bogus”, Dr. Etcoff further concluded that the
defense had not even provided him photos in the case (15 ROA 3557). At the conclusion of
cross- examination, Dr. Etcoff explained that Mr. Chappell’s statements that the fight ocourred
when he located the letters in Debra’s car makes less sense (15 ROA 3558).

On redirect examination, defense counsel asked:

Q: And you knew he had a long history of domestic violence with Debbie?

A 1 don’t know if T knew. 1 don’t believe I knew he had a long history of
domestic violence and what it entailed, I don’t believe I knew that stuff

(15 ROA 3576).

In essence, Dr. Bteoff provided opinions to the jury on direct examinaiion that were
entirely refoted after cross examination. Dr. Etcoff apparently provided opinions that he
withdrew based upon his lack of knowledge of the case. The excerpts from the penalty phase
demonstrate that Dr. Btcoff was not provided relevant information to provide his opinion. Surely,
in pre trial interviewing and/or preparation defense counsel would have provided Dr. Etcoff’s
with the long history of domestic violence. That fact was uncontradicted during the penalty

phase, Numerous witnesses described years of domestic violence. Yet, the defenses expert was

unaware of these facts,

During the direct examination of Dr. Etcoff, he was asked if it was common procedure to

interview people asso ciated with the defendant rather than just talking to the defendant (14 ROA

3477). Dr. Etcoff replied,

You want to, as a psychologist, you want if someone’s mother, or brother, or
sister, or wife, or someone who knows them well is around and you really want to
get an outside opinion or collateral opinion of what their functioning had been
Tke. I do that all the time with people in civil cases. I wanna know what the
spouse thinks has been the cause of the accident, so to speak. And undoubtedly
then ask deputy public defender Brooks if anyone in the family was available or
could they be brought to Las Vegassol could interview them, but that wasn’t
possible. So the only person I was able to interview at the time was M. Chappell

(14 ROA 3477).

Dr. Etcoff was then asked by penalty phase counsel if he got an accurate evaluation from
M. Chappell and Dr. Etcoff replied that it was “4s acourate as you can get”. The Court sustained

the State’s objection (14 ROA 3477).

Here, more than ten years after Dr. Etcoff had requested permission to speak to the
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defendant’s family, penalty phase counsel never made family members available to Dr. Etcoff

The lack of pre trial preparation was evident and devastating to Mr. Chappell. By the
conclusion of cross-examination, Dr. Rtcoff admitted that M. Chappell’s story regarding
consensual sex made no sense and was in fact “bogus”. Dr. Ftcoff apparently admitted that Mr.
Chappell’s story that he did not cjaculate was also unfounded. This was ata direct result of the
failure to propetly prepar® the witness with accurate informafion.

Dr., William Danton is a clinical psychology at the University of Nevada, Reno, school of
Medicine (15 ROA 3317).

During Dr. Danton’s direct examination, he explained different hypotheses for why Debra
may have had sex with Mt Chappell on the day of the murder. However, Dr. Danton stated “the
only issue about that is if there were affairs with other men, that doesn’t fit weil with that
hypothesis. Of course, the other hypothesis is forced. He forced her tc-)- hé\;é hs-ei’“’_(_l_ 4 ROA 3327).
Here, the defense expett provided approximately four possible reasons for a sexual encounter
wiih Mr. Chappell on the day of the murder. Dr. Danton concluded that one scenario would be
forced sexual activity, providing the jury with the conclusion that rape was a certain possibility.

Dr. Danton discussed domestic violence during his testimony. Unbelievably, Dr. Danton
testified that he first met with Mr. Chappell (for two hours) the night before his testimony on
March 15,2007 (15 ROA 3321). Here, the jury is aware that the case had been pending for years.
Dr. Bteoff testified that he had evaluated Mr. Chappell ten years prior to his testimony. However,
the jury learns that one of three defense experts analyzed the defendant for the first time the night
before his testimony. Again, this expert was not propetly prepared to testify. Wasthe defense
preparing to call Dr. Danton jrregardless of his interview with the defendant? Did the defense not
prepate prior to trial in an effort to present a domestic violence expert? Why is the expert
analyzing the defendant for the first time in the middle of the penalty phase? This fact establishes
lack of pretrial preparation.

During Dr. Danton’s testimony, he surmised that Mr. Chappel may have blacked out
during the actuai murder. This testimony would corroborate Mr. Chappel’s trial testimony

wherein he claimed he did not remember the actual facts of the stabbing. However, a juror asked
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a question of Dr. Danton. The juror asked “first off, in your opinion do you think that Mr.
Chappell blacked out? If you have enough information fo answer the question”. (14 ROA 3371).
Dr. Danton stated that he would be more on the side that Mr. Chappell did in fact black out (14
ROA 3371). However, Dr. Danton then stated, “qlthough I have to, in all honesty, I don’t bave
enough data to conclusively say he blacked out. There is testing that could be done that might
establish that, but T haven’t done it” (14 ROA 3371). Additionally, Dr. Etcoff was extensively
questioned as to whether he really believed if Mr. Chappell had blacked out. The State feverishly
argued that Mr. Chappell was lying about his testimony that he had blacked out during the actual
murder. During Dr. Danton’s testimony, he was later confronted with Dr. Etcoff’s opinion that
M. Chappell had not blacked out. Again, Dr. Danton confirmed, “to my knowledge no tests were
done that might specifically speak to that question” (14 ROA 3373). Here, the defense witnesses
appear to be directly contradicting each other. Yet, the testing had not been conducted. More
importantly, it is clear that defense counsel had not propetly pretrialed the expert witnesses,
otherwise counsel would have noticed that their witnesses were contradicting each other. Yet,
defense counsel failed to confer with Dr. Danton and ensure that the testing was aware of was
conducted. Further proof of the failure to properly prepare for the penalty phase.

The defense called Dr. Grey who testified that he had not seen the DNA report (13 ROA
3230). The following is an excerpt from cross-examination:

Q: So you didn’t read the report that falks about the presence of sperm as

well?
A 1 did not see that.
Q: But that would be conclusive that there was ejaculation?

A Yes (13 ROA 3230).

Again, penalty phase counsel failed to properly prepare their expert witnesses. If Dr. Grey
had been given an opportunity to review the report and discuss the case with counsel in depth, he
would have had knowledge of this fact. More importantly, this is more evidence that penalty
phase counsel should have obtained an expert to establish that semen can be present without

ejaculation.

The following expett demonstrate further evidence of the failure to properly prepare Dr.

Grey oceutred during eross examinafion:
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And that is based on what the defendants’s version of events wete?
Again, the specifics of how that information was gathered I do not know
So you didn’t look at the actual photographs or look at the evidence that
was seized fro the scene in order to come to your conclusion?

The only pictures I saw were the ones related to the victims position (13

ROA. 3230).
Dr. Grey also admitted that he had not been informed by the defense that Debra had been

> RQER

threatened in court the day before (13 ROA 3231). Additionally, Dr. Grey stated that he was
unaware that Debra was shaking and afraid in the fetal position shortly before the murder (13
ROA 3231). Dr. Grey admitted that these threats were not taken into account regarding the issue
of sexual assaﬁlt (13 ROA 3231), Dr. Grey was unaware that Mr. Chappell had testified that he
had pinned Debra down and that there was a knife present (13 ROA 3232). Dr. Grey admitted
that he had not read Mr. Chappell’s testimony (13 ROA 3232).

There is a pattern of lack of preparation throughout the penalty phase where in experts do
not appear to have the information necessary to provide accurate opinions. On cross-examination
this lack of preparation was devastating to Mr. Chappell.

E. FAILURE TO PROPERLY PREPARE A LAY MITIGATION WITNESS

The defense called Benjamin Dean as a mitigation witness (15 ROA 3706). Mr. Dean
attended school with Mr. Chappel (15 ROA 3706). Not only did Mr. Dean grow up with M.
Chappell but he also knew Debra (15 ROA 3709). On direct examination, Mr. Dean was asked
about the couple’s relationship and he stated, “I didn’t see any problems with them...” (15 ROA
3708). However, on cross-examination Mr. Dean was severely impeached with his prior
affidavit. On cross-examination Mr. Dean was asked whether he believed Debra was controlling
and manipulating. Mr. Dean responded indicating he had never said that (15 ROA 3709). On |
cross-examination Mr. Dean was asked whether Debra wanted to keep Mr. Chappell away from
his old friends. Mr. Dean denied saying that (15 ROA 3709). Mr. Dean denied ever stating that
Debra was verbally abusive to James. However, having denied making any of these statements
the prosecution then showed Mr. Dean his signed affidavit from March of 2003 (15 ROA 3709).
Tn the affidavit, Mr. Dean affirmed that Debra was controlling (15 ROA 3709). The affidavit
described Debra as manipulative and that she did not like his old friends (15 ROA 3709). The

affidavit stated that Debra was abusive (15 ROA 3709). Mr. Dean had no credible answer for
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why his previous affidavit described Debra in such a poor light yet he denied making any of
those statements in front of the jury.

Obviously, penalty phase counsel did not properly pretrial Mr. Dean. The first portion of
the pretrial should have been to review M. Dean’s prior affidavit. Furthermore, based on the
direct examination of Mr. Dean it appears penalty phase counsel may have been unawate of Mr.
Dean’s prior affidavit. This was a part of a larger pattern of the failure to prepare. This is

conclusive evidence that counsel proceeded to trial on a day to day basis without properly

prepating witnesses in an effort to spate Mr. Chappell’s life.

Mr. Chappell is entitled to a new penalty due to ineffective assistance of counsel.

1I1. VE ASSISTANCE OF PENALTY

W
OF THE FIFTH, SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS TO

THE UNITED STATES CONSTITUTION.

On March 15,2007, defense counsel specifically objected to victim impact statements
being provided by witnesses that are not family members. (14 ROA 3271-3273). In response, the
district court permitted victim impact statements from people other than family members but
specifically stated, “as I said yesterday, to the extent we get to something overly cumulative in
this presentation, 1l cut it of P’ (14 ROA 3273). On appeal, appellate counsel argued that the
district court erred by permitting the prose cution to infroduce «excessive victim impact
testimony” (Order of Affirmance pp. 18). Specifically, appellate counsel complained that non-
family members provided extensive impact evidence and that the State had failed to include in
the notice mandated by Supreme Coutt Rule 250(4)(0).

First, on appeal, the Nevada Supreme Court explained, “however, Chappell did not object
on the grounds of insufficient notice and thus the second claim is reviewed for plain errox
effecting his substantial rights”. See, Archanian v. State, 122 Nev. 1019, 1031, 145 P.3d 1008,
1017 (2006)(Order of Affirmance pp. 18-19). ‘The failure to trial penalty phase counsel t0 object
mandated a higher standard of review on appeal. Trial penalty phase counsel was therefore

ineffective for failing to object.

Additionally, appellate counsel failed to inform the Supreme Court that the victim impact
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statements were overly cumulative. For instance, the State provided live testimony of a witness
and then having questioning the witness, asked the witness to read a statement that had been
prepared prior to testimony. The written statements appeated to explain the same victim impact
that had already been testified to.

Mr. Mike Pollard previously testified at the first trial. His testimony was read to the jury
in its entlrety (13 ROA 3114). Over the defense objection, the State was then permitted to call
M. Pollard to provide live testimony (15 ROA 3678). The State admitted, “your honor, earlier in
the case we read some testimony. We were unable to locate Mr, Mike Pollard. Later that day he -
- we got a call from hirn so he’s available. We would like to call him for a few brief questions
with regard to impact” (15 ROA 3678). Unfortunately, Mr. Pollard’s live testimony mitrored his
testimony that was read in terms of the victim impact. This was obj ected to by trial penalty
counsel but not raised on appeal. This is proof that the district court permitted overly cumulative
presentation of victim impact that was not even associated with the victims family.

T both Mr. Pollard’s live testimony and his previously read testimony, he indicated that
he worked at GE Capital (15 ROA 3679; 13 ROA 3115). In both testimonies he indicated he met
Debra at work (15 ROA 3679, 13 ROA 3115). In both testimonies he indicated that he had
become close friends with the victim (15 ROA 3679,13 ROA 3116). In both testimonies, M.
Pollard discussed that Debra had been on his sofa shortly before the murder (15 ROA 3679, 13
ROA 3131). In his live testimony, M. Pollard indicated that he had felt saddened that Debra’s
children would grow up without a mother (15 ROA 3679). Inhislive testimony, he described
Debta as “a very sweet person” who was very friendly (15 ROA 3679). In his live testimony, Mr.
Pollard explained that he ended up quitting his job because he could not concentrate and that he
had to move out of Nevada, based on the victim impact (15 ROA 3679). In his previously read
testimoty, he described Debraas a kind hearted person who was very friendly (13 ROA 3134). In
his previously read testimony he described how Debra loved her children very much (13 ROA
3134). Mr. Pollard described Debra as kind hearted and happy go lucky (13 ROA 3134).

Moreover, cumulative impact testimony is present during the testimony of Carol Monson

(15 ROA 3681). Ms. Monson was Debra’s Aunt. Ms. Monson testified regarding victim impact
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for approximately ten pages. Thereafter, Ms. Monson was permitted to read letters from other
witnesses including Christina Reese, Ms. Dorris Waskowski (15 ROA 3684). Having read the
letters from Ms. Reese and Ms. Waskowski, the State had Ms. Monson read further updated
letters from both of these witnesses (Reese and Waskowski). If that wasn’t sufficiently
cumulative, the State had Ms. Monson read her own letter that is almost four further pages of text
(15 ROA 3681-3686). Here, Ms. Monson was permitted to provide live testimony explaining the
impact Debra’s death had upon her. Then, she was permitted to read two prior letters written by
individuals who bad been impacted by Debra’s death. Then, Ms. Monson was asked to read
updated letters from those two individuals. Then, Ms. Monson was asked to read a letter that she
had prepared.

The district court claimed it would preclude cumulative victim impact statements. Here,
the cumulative effect was overwhelming. This was not raised on appeal to the Nevada Supreme
Cout.

«A district court’s decision to admit particular evidence during the penalty pbase is within
the sound discretion of the district court and will not be disturbed absent an abuse of that
discretion” Johnson v. State, 122 Nev. 1344, 1353, 148 P.3d 767, 774 (2006) (quoting,
McConnell v. State, 120 Nev. 1043, 1057, 102 P.3d 606, 616 (2004)(quotation marks omitted).
In the instant case, the district court abused its discretion when it permitted this continuously
cumulative victim impact. This was specifically objected to by counsel at the penalty phase. On
appeal, appellate counsel complained that the district court had permitted an excessive amount of
victim impact. The supreme Court disagreed. On appeal, the Nevada Supreme Court held that
individuals outside the victims families can present victim impact. See, Wesley v. State, 112
Nev. 503, 519, 916 P.2d793, 804 (1996). However, the Court cannot permit people to provide -
live testimony and then have their testimony read into evidence and then provide live testimony
which mitrors the previously read testimony, regarding vietim impact. The court cannot permit
individuals to provide live testimony regarding the impact and thereafter read lengthy statements

mirroring the impact. Clearly, the district court permitted overly cumulative victim impact over

Mz. Chappell’s objection.
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Tt was ineffective assistance of trial counsel to fail to object to the notice requirement
which was raised on direct appeal. It was ineffective assistance of appellate counsel from the
second penalty phase for failure to inform the supreme court regarding the extent to the
cumulative victim impact that was presented. Had the Supreme Court known the extent of the
error, Mr. Chappell’s penalty phase would have been reversed.

IV. PENALTY PHASE COUNSEL WAS INEFFECTLVE FOR FAILING TO OBJECT
NTS DURING THE PENALTY

TO IMPROPER PROSECUTORIAL ARGUME

PHASE, IN VIOLATION OF THE FIFTH, SIXTIL AND FgURTEENTH
UTION .

AMENDMENTS TO THE UNITED STATES CONSTIT

Specifically, in appellant’s Opening Brief on appeal from the second penalty phase,
appellate counsel complained of excessive prosecutorial misconduct. Attached as “Exhibif B”is
pages 64-70 of appellants Opening Brief wherein the argument of excessive misconduct is raised.
On appeal, appellate counsel noted that trial counsel did not object to this misconduct and
therefore the court had to consider the matter for plain error. U.S. v. Olano, 507 U.8. 525, 731
(1993); U.S. v. Leon. V. Reyes, 177 F.3d 816, 821 (9" Cir. 1999). The following is a list of

arguments raised by penalty phase appellate counsel which were not obj ected to at the penalty

phase.

1. Misstating the role of mitigating circumstances (Appellants Opening Brief pp. 66)
2. “Don’t let the defendant fool you” (Appellant’s Opening Brief pp. 67
3. Justice and Mercy arguments (Appellant’s Opening Brief pp. 68)

The Supreme Court specifically noted that Mr. Chappell failed to object to the
comparative worth, role of the mitigating circumstances, the mercy argument, and the argument
that Chappell conned the jury (Order of Affirmance pp. 22-24). The Supreme Court considered

these arguments for plain ertor. Penalty phase counsel made numerous errors that taken asa

whole must result in reversal.

V. PENALTY PHASE COUNSEL AND PENALTY PHASE APPELLATE COUNSEL
WAS INEFFECTIVE FOR FAILING TOQ RAISE SEVERAL INSTANCES OF
IMPROPER PROSE CUTORIAL ARGUMENT WHICH SHOULD HAVE BEEN

RAISED SIMULTANEQUSLY IN MR, CHAPPELL’S APPEAL IN VIOLATION
OF THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS TO
ES CONSTITUTION.

THE UNITED STAT

During the cross-examination of Dr. Etcoff, testimony was elicited that M, Chappell had
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complained he had been arrested for a domestic violence incident in front of his children (15

ROA 3541-3542). The prosecutor questioned Dr. Etcoff stating:

Q: Because it probably marked his otherwise sterling reputation he had with

his children at that point fo see the police for the {enth time taking their
father off in handcuffs (15 ROA 3542).

Defense counsel objected and the court sustained the objection. This issue was not raised
on appeal.

NRS 48.045(2) provides, Evidence of other crimes, wrongs, ot acts is not admissible to
prove the character of a person in order to show that the acted in conformity therewith. It may,
ho"Never, be admissible for other purposes, such as proof of motive, oppottunity, intent,
preparation, plan, knowledge, identity, or absence of mistake or accident.

NRS 48.045 states, "[Elvidence of other crimes, wrongs, or acts is not admissible to

prove the character of a person in order to show that he acted in conformity therewith. Seg,

Taylor v. State, 109 Nev. 849, 853, 858 P.2d 843, 846 (1993). See also, Beck v. State, 105 Nev.

910, 784 P.2d 983 (1989). However, an exception to this general rule exists. Prior bad act
evidence is admissible in order to prove motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident. See, NRS 48.045(2). It is within the trial

court's sound discretion whether evidence of a prior bad act is admissible.... Cipriano v. State,

111 Nev. 534, 541, 894 P.2d 347, 352 (1995). See also, Crawford v. State, 107 Nev. 345, 348,

811 P.2d 67, 69 (1991).

In the instant case, there is no evidence that Mr. Chapp ell was arrested ten times in front
of his children. However, undoubtedly the jury would have believed that the children were
exposed to approximately ten arrests because the prosecutor posed the question in that mannet.
First, it is improper for a prosecutor to elude to facts outside of the record which deny the
defendant a right to a fair hearing. Agard v. Portuondo, 117 F.3d 696, 711 (2™ Cir, 1997)(holding
that alluding to facts that are not in evidence is prejudicial and not at all probative)(cert. granted
on other grounds, 119 Sup. Ct. 1248 (1999). The Nevada Supreme Court has frequently
condemned prosecutors from eluding to facts outside of the record. See, EG, Guy v. State, 108

Nev. 770, 780, 839 P.2d 578, 585 (1992)(cert. denied, 507 U.S. 109 (1993); Sandburn v. State,
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107 Nev. 399, 408-409, 812 P.2d 1279, 1286 (1999); Jimimez v. State, 106 Mev. 769, 772, 801
P.2d 1366, 1368 (1990); Collier v. State, 101 Nev. 473, 478, 705 P.2d 1126, 1129 (1985).

There was absolutely no proof that Mr. Chappell had been arrested ten times in front of
his children. Tt was highly improper for the prosecutor to make such as assertion. The average
juror has confidence that the obligations of the prosecutor will be faithfully observed.
Consequently, improper suggestions, insinuations, and especially assertions of personal
knowledge are apt to carry much weight against the accused when they should properly carry
none.

This issue was not taised on appeal from the penalty phase. This question was highly
impropet. The statement violated NRS 48.045(b) and has been denounced by both state and
federal courts. Had this issue been raised on appeal, the Nevada Supreme Court would have
reversed Mr. Chappell’s sentence of death.

Next, during closing argument, the prosecution described how M. Chappell “choose
evil” (16 ROA 3778). The prosecution also stated that M. Chappell is “a despicable human
being” (16 ROA 3779). This comments were neither objected to at the penalty phase nor raised
on appeal. The attorneys were therefore ineffective. It is improper for prosecutors to ridicule or
disparage the defendant. Indeed “the prosccutor’s obligation to desist from the use of pejorative
language and inflammatory thetoric is as every bit as solemn as his obligation to attempt to bring

the guilty to account” U,8. v. Rodrigucz-Estrada, 877 £.2d 153, 159 (1%. Cir. 1989).

The Nevada Supreme Cowrt has long recognized that a prosecutor has a duty not to

tidicule ot belittle the defendant. See. Earl v. State, 111 Nev. 1304, 904 P.2d 1029, 1033 (1995),

Jones v. State, 113 Nev. 454, 937 P.2d 55, 62 (1997). nU.S. v. Weatherless, 734 F.2d 179, 181

(4" Cir. 1984), the Court stated that it was bencath the standard of a prosecutor 10 refer to the
accused as a “sick man”, (Cert denicd, 469 U.S. 1088 (1984)). Court have held it improper for a
prosecutor to characterize defendants as “evil men”. See, People v. Hawkins, 410 N.E. 2d 309

(Illinois 1980). A prosccutor referring to the defendant as a maniac exceeded the bounds of

propriety. People v. Terrell, 310 NE 2d 791, 795 (Jllinois Ap. Ct. 1994). Improper for a

prosecutor to refer to the defendant as “slime”. Biondo v. State, 533 South 2d 910-911 (FALA
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1988). Reversing conviction where prosecutor referred to the defendant as “crud”. Patterson v,
State, 747 P.2d 535, 537-38 (Alaska, 1987). Condemning prosecutor’s remarks referring to the
defendant as a “rabid animal”. Jones v. State, 113 Nev. 454, 468-69 937 P.2d at 62.

In the instant case, the comments made by the prosecutor taken as a whole must resultin
a reversal. Here, the prosecutor stated {hat the defendant had been atrested ten times in front of
his children, which hurt his “sterling reputation”, The defendant was referred to as a “despicable
human being”. The defendant «“choose evil”, These comments Were not objected to during the
penalty phase or on appeal from the penalty phase. If the Nevada Supreme Court had been awate
that these comments had been made (and not isolated) the result of the appeal from the penalty

phase would have resulted in reversal. Mr. Chappell received ineffective assistance of penalty

phase trial counsel and appellate counsel.

VI, MR.CHAPPELL RECEIVED INEFFECTIVE ASSISTANCE OF PENALTY
HASE COUNSEL AND APPELLATE COUNSEL FOR FAILURE TO OBJECT

P
TO IMPROPER IMPEACHMENT IN VIOLATION OF THE FIFTH, SIXTH,
AND FOURTEENTH AMENDMENTS TO THI UNITED STATES

CONSTITUTION.
Mr. Chappell called Fred Scott Dean as a mitigation witness. Mr. Dean was important to

Chappell’s mitigation because he had known Mr. Chappell throughout his life (15 ROA 3696-
3697). Mr. Dean admitted that he bad been convicted of federal drug trafficking and drug
possession (State and Federal convictions) (13 ROA 3701). However, on cross-examination, the

prosecutor elicited the following testimony from Mz, Dean:

What was the more serious charge that was reduced/
I was trying to think of how they titled it, possession of drugs over 65

Q: How long were you prison for?

A: Twelve years.

Q: That’s a long time.

Al Yes sir.

Q: What kind of charges?

A: Like I said drug possession, and the other one was interstate drug
trafficking.

Q: Were there other charges that were dismissed as part of your deal there?

A: There was no pretty much deal. That was just - - 1t was plead to the lesser
charge versus the charge that I was charged with. Yes.

Q: So you plead to a lesser charge?

Al Yes.

Q:  And the lesser charge was?

A 12-30 - well, it was 20-30 the judge sentenced me to 12-30.

Q: And that was a drug charge?

A: Yes sit.

Q:

A
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grams.

Was this cocaine?

Yes sir.

65 grams is a lot of cocain.

Yes sir.

Qo this was drug trafficking or this was trafficking quantity?
Yes sir.

And the minimum sentence would have been a lot more severe if you
hadn’t done the deal?

‘When you say deal, what do you mean by that?

Taking the lesser plea.

I would have been worse, yes sir (15 ROA 3702).

PRE REORQRRQ

NRS 50.095 impeachment by evidence of conviction of a crime:

1. The purpose of attacking the credibility of a witness, evidence that the witness has been
convicted of a crime is admissible but only if the crime was punishable by death or imprisonment
for more than 1 year under the law under which the witness was convicted,

The Nevada Supreme Court and the federal courts have made it abundantly clear that
impeachment with a felony conviction cannot go into the facts in details of the conviction. Here,
M. Dean freely admitted that he had drug convictions. The prosecutor went into significant
detail. This was highly improper.

For example, in Jacobs v. State, 91 Nev. 155, 532 P.2d 1034 (1975), the Nevada Supreme
Court held that an inquiry into the credibility of a witness may be attacked by evidence that a
witness has been convicted of a ctime however it was errot 1 allow questioning conceming the
actual term that was imposed. Although a witness may be impeached with evidence of prior
convictions, the details and circumstances of the ptior crimes are not an appropriate subject of
inquiry. Shults v. State, 96 Nev. 742, 616 P.2d 3 88 (1980).

The prosecutor elicited numerous answers which were in violation of the statute and case
law. This statute mirrors the federal statutes on point. Neither counsel for Mr, Chappell at the
penalty phase or on appeal objected, Mr. Chappell received ineffective assistance of counsel for
failure to object to this issue. Pursuant to the prejudice standard enunciated in Strickland, the
result of the appeal would have mandated reversal had this issuc been properly raised.

VII. THE DISTRICT COURT COMMITTED. REVERSIBLE ERROR IN ALLOWING

THE ADMISSION OF EVIDENCE OF SEVERAL BAD ACTS THUS

VIOLATING APPELLANT'S FIFTH, SIXTH AND FOURTEENTH
RSAL OF HIS PENALTY

AMENDMENT RIGHTS AND WARRAN TING REVE
PHASE.
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During the State’s case in chief, Ladonna Jackson was called as a witness. Ms. Jackson
knew Mr. Chappell from the Vera Johnson Housing project (13 ROA 3198). Over defense
counsel’s object, Ms, Jackson was allowed to testify that Mr. Chappell made money “by stealing”
(13 ROA 3203). Defense counsel objected and the court overtuled the objection. The State is
required to place the defendant on notice of evidence to be used at the penalty phase. There is no
indication in the record that M. Chappell was on notice that Ms. Jackson would provide her
opinion that Mr. Chappell was a thief. See, Nunnery v. State, 127 Nev. Adv. Op. 69(October 27,
2011).

NRS 48.045(2) provides, Evidence of other crimes, wrongs, OF acts is not admissible to
prove the chatacter of a person in order to show that the acted in conformity therewith. It may,
however, be admissible for other purposes, such as proof of motive, opportunity, intent,
prepatation, plan, knowledge, identity, or absence of mistake or accident,

Once the court’s ruled that evidence is probative of one of the permissible issues under
NRS 48.045(2), the court must decide whether the probative value of the evidence is
substantially outweighed by its prejudicial effect.

NRS 48.045 states, "[E]Jvidence of other crimes, wrongs, or acts ig not admissible to
prove the character of a person in order to show that he acted in conformity therewith. See,

Taylor v. State, 109 Nev. 849, 853, 858 P.2d 843, 846 (1993). See algo, Beck v. State, 105 Nev.

910, 784 P.2d 983 (1989). Howsever, an exception to this general rule exists. Prior bad act
evidence is admissible in order to prove motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident. See, NRS 48.045(2). 1t js within the trial
court's sound discretion whether evidence of a prior bad act is admissible.... Cipriano v. State,

111 Nev. 534, 541, 894 P.2d 347, 352 (1995). See also, Crawford v. State, 107 Nev. 345, 348,

811 P.2d 67, 69 (1991).
"The duty placed upon the trial court to strike a balance between the prejudicial effect of

such evidence on the one hand, and its probative value on the other is a grave oneto be resolved
by the exercise of judicial discretion.... OF course the discretion reposed in the trial judge is not

unlimited, but an appellate court will respect the lower court's view unless it is manifestly
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wrong," Bonagcei v. State, 96 Nev. 804, 620 P.2d 1244 (1980), citing, Brown V. State, 81 Nev.
397, 400, 404 P.2d 428 (1965).
Tn the instant case, Mr. Chappell should not have had to defend against unfounded

allegations made during the penalty phase. It was ineffective assistance of appellate counsel for

failure to raise this issue.

VvIII. THE DEATH PENALTY IS “UNCONSTITUTIONAL2
M. Chappell’s state and federal constitutional rights to due process, equal protection,

right to be free form cruel and unusual punishment, and right to a fair penalty hearing were
violated because the death penalty is unconstitutional. U.S. Const. Amend. V, VI, VII, XIV;
Nevada Const. Axt. I, Sec. 3, 6 and 8; Axt. IV, Sec. 21.

Tn suppott of this claim, Mr. Chappell alleges the following facts, among others to be
presented after full discovety, investigation, adequate funding, access to this Court's subpoena
power, and an evidentiary hearing:

Nevada law requires that execution be inflicted by an injection of a lethal drug. NRS
176.355(1). Competent physicians cannot administer the Jethal injection, because the cthical
standards of the American Medical Association prohibit physicians from participating in att
execution other than to certify that a death has occurted. American Medical Association, fHouse
of Delegates, Resolution 5 (1992); American Medical Association, Judicial Council, Cutrent
Opinion 2.06 (1980). Non-physician staff from the Department of Corrections will have the
responsibility of locating veins and injecting needles which are connected to the lethal injection
machine.

Tn recent executions in states employing lethal inj ection, prolonged and unnecessary pain
has been suffered by the condemned individual by difficulty in inserting needles and by
unexpected chemical reactions among the drugs or violent reactions to them by the condemned
individual.

The following lethal inj ection executions, among others, have produced prolonged and

2Mr. Chappell acknowledges that the Nevada Supreme Court has consistently denied this

{gsue. However, Mr. Chappell presents this issue to preserve it for federal review.
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unnecessary pain:

Stephen Peter Morin; March 13, 1985 (Texas). Had to probe both arms and legs with
needles for 45 minutes before they found the vein.

Randy Woolls: August 20, 1986 (Texas). A drug addict, Woolls had to help the
executioner technicians find a good vein for the execution.

Raymond Landry: December 13, 1983 (Texas). Pronounced dead 40 minutes after being
strapped to the execution gurney and 24 minutes after the drugs first started flowing into his
arms. Two minutes into the killing, the syringe came out of Landry's vein, spraying the deadly
chemicals across the room toward the witnesses. The execution team had to reinsert the catheter
into the vein. The curtain was drawn for 14 minutes so witnesses could not see the intermission.

Stephen McCoy: May 24, 1989 (Texas). Fad such a violent physical reaction to the
drugs (heaving chest, gasping, choking, etc.) that one of the witnesses (male) fainted, crashing
into and knocking over another witness. Houston attorney Kazen 7 ellars, who represented
MeCoy and witnessed the execution, thought that the fainting would catalyze a chain reaction.
The Texas Attorney Genexal admitted the inmate "seemed to have a somewhat stronger reaction,”
adding "the drugs might have been administered in a heavier dose or mote rapidly."

Rickey Ray Rector: January 94, 1992 (Arkansas). It took medical staff more than 50
minutes to find a suitable vein in Rector's arm. Witnesses were not permitted to view this scene,
but reported hearing Rector's loud moans throughout the process. During the ordeal, Rector
(who suffered serious brain damage from a lobotomy) tried to help the medical personnel find a
vein. The administrator of the State's Department of Corrections medical programs said
(paraphrased by a newspaper reporter) "the moans did come as a team of two medical people that
had grown to five worked on both sides of his body to find a vein." The administrator said "that

may have contributed to his occasional outburst."

Robyn Lee Parks: March 10, 1992 (Okiahomay). Parks had a violent reaction to the drugs
used in the lethal injection. Two minutes after the drugs were administered, the muscles in his
jaw, neck and abdomen began to react spasmodically for approximately 45 seconds. Parks

continued to gasp and violently gag. Death came cleven minutes after the drugs were
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administered. Said Tulsa World reporter, Wayne Greene, "the death looked ugly and scary."

Billy Wayne White: April 23, 1992 (Texas). Ittook 47 minutes for authorities fo finda
suitable vein, and White eventually had to help.

Justin Lee May: May 7, 1992 (Texas). May had an unusually violent reaction to the
{ethal drugs. According to Robert Wernsman, a reporter for the Itemn (Huntsville), Mr. May
"gasped, coughed and reared against his heavy leather restraints, coughing once again before his
body froze ... ." Associated Press reporter Michael Graczyk wrote, "He went into coughing
spasms, gro aned and gasped, lifted his head from the death chamber gurney and would have
arched his back £ he had not been bolted down. Afiér he stopped breathing his eyes and mouth
remained open."
john Wayne Gacy: May 19, 1994 (Illinois). After the execution began, one of the three lethal
drugs clogged the tube leading to Gacy's arm, and therefore stopped flowing. Blinds, covering
the windows through which witnesses observe the execution, were then drawn. The clogged tube
was replaced with a new one, the blinds were opened, and the execution process reswmed.
Anesthesiologists blamed the problem on the inexperience of the prison officials who were
conducting the execution, saying that proper procedures taught in "IV 101" would have prevented
the error.

Emmitt Foster: May 3, 1995 (Missouri). Foster was not ptonounced dead until 30
minutes after the executioners began the flow of the death chemicals into his arms. Seven
minutes after the chemicals began to flow, the blinds were closed to prohibit witnesses from
viewing the scene, and they were not reopened until three minutes after the death was
pronounced. According fo the coroner, who pronounced death, the problem was caused by the .
tightness of the leather straps that bound Foster to the gurney; it was so tight that the flow of
chemical into his veins was restricted. It was several minutes afier a prison worker finally
loosened the strap that death was pronounced. The coroner entered the death chamber twenty
[minutes after the execution began, noticed the problem and told the officials to loosen the strap

so that the execution could proceed.

Tommie Smith: July 18, 1996 (Indiana). Smith was not pronounced dead until an hour
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and 20 minutes after the execution team began to administer the lethal combination of
intravenous drugs. Prison officials said the team could not find a vein in Smith's arm and had to
insert an angio-catheter into his heait, a procedure that took 35 minutes. According to
authorities, Smith remained conscious during that procedure.

The procedures utilized to conduct the executions described above are substantially
similar to those utilized by the State of Nevada.

Because of inability of the State of Nevada to carry out Mr. Chappell’s execution without

the infliction of cruel and unusual punishment, the sentence must be vacated.

A. NEVADA’S DEATH PENALTY SCHEME DOES NOT NARROW THE
CLASS OF PERSONS ELIGIBLE FOR THE DEATH PENALTY.

Under contemporary standards of decency, death is not an appropriate punishment for a
substantial portion of convicted first-degree murderers. Woodson, 428 U.S. at 296. A capital

sentencing scheme must genuinely natrow the class of persons eligible for the death penalty.

Hollaway, 116 Nev. 732, 6P.3d at 996; Arave, 507 U.S, at 474; Zant, 462 U.S. at 877;
McConnell, 121 Nev, At 30, 107 P.3d at 1289. Despite the Supreme Court’s requirement for
restrictive use of the death sentence, Nevada law petrmits broad imposition of the death penalty
for virtually and all first-degree murderers. As a result, in 2001, Nevada had the second most

(| persons on death row per capita in the nation. James S. Liebman, A Broken System: Eyror Rates
in Capital Cases, 1973-1995 (2000); U.S. Dept. Of Justice, Bureau of Justice Statistics Bulletin,
Capital Punishment 2001; U.S. Census Bureau, State population Estimates: April 2000 to July

| 2001, http://eire.census.gov/pspest/date/states/tables/ST-eest2002-01.php. Professor Liebman
found that from 1973 through 1995, the national average of death sentences per 100,000
population, in states that have the death penalty, was 3.90. Liebman, at App. E-11.

The sates with the highest death rate for the death penalty for this period were as follows_:
Nevada — 10.91 death sentences per 100,000 population; Arizona - 7.82; Alabama - 7.75; Florida
- 7.74; Oklahoma -7.06; Mississippi - 6.47; Wyoming -6.44; Geoigia - 5.44; Texas - 4.55. Id.
Nevada’s death penalty rate was nearly three time the national average and nearly 40% higher
than the next highest state for this 12 year period. Such a high death penalty rate in Nevada is due

to the fact that neither the Nevada statues defining eligibility for the death penalty nor the case
04605()1 g '
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law interpreting these statues sufficiently narrows the class of persons eligible for the death
penalty in this state.

Mr. Chappell recognizes that the Nevada Supreme Court has repeatedly affirmed the
constitutionality of Nevada's death penalty scheme. Sce Leonard, 117 Nev. at 83, 17 P.3dat 416
and cases cited therein. Nonetheless, the Court has never explained the rationale for its decision
on this point and has yet to articulate a reasoned and detailed response to this argument. This
issue is presented here both so that this Court may consider the full merits of this argument and
so that this issue may be fully preserved for review by the federal courts.

B. THE DEATH P_ENALTY IS CRUEL AND UNUSUAL PUNISHMENT.

Mr. Chappell’s death sentence is invalid under the state and federal constitutional
guarantees of due process, equal protection, and a reliable sentence because the death penalty is
cruel and unusual punishment and under the Eighth and Fourteenth Amendments. He recognizes
that this Court has found the death penalty to be constitutional, but urges this Coutt to overrule
its prior decisions and presents this issue to preserve it for federal review.

Under the federal constitution, the death penalty is cruel and unusual in all circumstances.
See Gregg v, Georgia, 428 U.S. 153, 227 (Brennan, J., dissenting); id. at 231 (Marshall, J.,
dissenting); contra, id. at 188-195 (Opn. of Stewart, Powelt and Stevens, JI.); id. at 276 (White,

J., concurring in judgment). since stare decisis is not consistently adhered to in capital cases,

e.g., Payne v. Tennessee, 111 8.Ct. 2597 (1991), this court and the federal courts should

reevaluatc the constitutional validity of the death penalty.

The death penalty is also invalid under the Nevada Constitution, which prohibits the
imposition of "cruel or unusual" punishments. Nev. Const. Att. 1 § 6. While the Nevada case
law has ignored the difference in terminology, and had treated this provision as the equivalent of
the federal constitutional prohibition against "cruel and unusual punishments, e.g. Bishop v.
State, 95 Nev. 511, 517-518, 597 P.2d 273 (1979), it has been recognized that the language of
the constitution affords greater protection than the federal charter: "under this provision, if the
punishment is either cruel or unusual, it is prohibited. "Mickle v. Henrichs, 262 F. 687 (D. Nev.

1918). While the infliction of the death penalty may not have been considered "cruel" at the time
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of the adoption of the constitution in 1864, "the evolving standards of decency that make the
progress of a maturing society. "IropVv. Dulles, 356 U.S. 86, 101 (1958) have led in the
recognition even by the staunchest advocates of its permissibility in the abstract, that killing as a
means of punishment is always cruel. See (Furman v. Georgia, 408 U.S. 238, 312 (White, J.,
concurting); See Waiton v. Arizona, 110 S.Ct. 3047, 3066 (1990) (Scalia, 1., concurring).
Accordingly, under the disjunctive language of the Nevada Constitution, the death penalty cannot
be upheld.

The death penalty is also unusual, both in the sense that is seldom imposed and in the
sense that fhe particular cases in which it is imposed are not qualitatively distinguishable from
those in which is it not. Further, the case law has so broadiy defined the scope of the statutory
aggravating circumstances that it is the rare case in whicha sufficiently imaginative prosecutor
could not allege an aggravating circumstance. In particular, the "random and motiveless"
aggravaiting circumstance under NRS 200.033(9) has been interpreted to apply to Minnecessary”
killings, .. Benneft v, State, 106 Nev. 135, 143, 787 P.2d 797 (1990), a category which
includes virtually every homicide. Nor has the Court ever differentiated, in applying the felony
murder aggravating factor, between homicides committed in the course of felonies and homicides

in which a felony is merely incidental to the killing. CEF. People v. Green, 27 Cal.3d 1, 61-62,

609 P.2d 468 (1980). Given these expansive views of the aggravating facfors, they do not in fact
narrow the class of murders for which the death penalty may be imposed, nor do they
significantly restrict prosecutorial discretion in seeking the death penalty: in essence, the present
situation is indistingnishable from the situation before the decision in Furman v. Georgia, 408
U.S. 238 (1972) when having the death penalty imposed was neruel and unusual in the same way
that being struck by lightning is cruel and unusual.” Id. at 309 (Stewart, 1., concurring). There is

no other way to account for the fact that in a case such as Faessel v. State, 108 Nev. 413, 836

P.2d 609 (1992), the death penalty is not cven sought and the defendant receives a second-degree
murder sentence; in Mercado v. State, 100 Nev. 535, 688 P.2d 305 (1984), the perpetrator of an

organized murder in prison receives a fife sentence; and appellant, convicted of killing the

woman he loved ina drug-induced frenzy, s found deserving of the uliimate penalty the state can
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exact,

The United States Supreme Court, unfortunately, has continued to confuse means with
ends: while focusing exclusively upon the procedural mechanisms which are supposed to
produce justice, it has neglected the question whether these procedures are in fact resulting in the
death penalty being applied in a rational and even-handed manner, upomn the most unredeemable
offenders convicted of the most egregious offenses. The fact that this case was selected as one of
the very few cases in which the death penalty should be imposed is a sufficient demonstration
that these procedures do not work. Accordingly, this Court should recognize that the death
penalty as currently constituted and applied results in the imposition of cruel or unusual
punishment, and the sentence should therefore be vacated.

Cc. EXECUTIVE CLEMENCY IS UNAVAILABLE.

M. Chappell’s death sentence is invalid because Nevada has no real mechanism t0
provide for clemency in capital cases. Nevada law provides that prisoners sentenced to death may
apply for clemency to the State Board of Pardons Commissioners. See NRS 213 .010. Executive
clemency is an essential safeguard in a state’s decision to deptive an individual of life, as
indicated by the fact that ever of the 38 states that has the death penalty also has clemency
procedures. Ohio Adult pargle Authority v. Woodward, 593 U.8.272,282n. 4 (1 998) (Stevens,

J., concurring in patt, dissenting in part). Having established clemency as a safeguard, these

states must also ensure that their clemency proccedings comport with due process. Evitts V.
Lucey, 469 U.S. 387, 401 (1985). Nevada’s clemency statutes, NRS 213.005-213.100, do not
ensure that death penalty inmates receive procedural due process. See Mathews v. Eldrige, 424
U.S. 319, 335 (1976). Asa practical matter, Nevada does not grant clemency to death penalty
inmates. Since 1973, well over 100 people have been sentenced to death in Nevada. Bureau of
Justice Statistics Report, Capital Punishment 2006 (December 2007 NCJ 220219).

M. Chappell is informed and believes and on that basis alleges that since the
reinstatement of the death penalty, only a single death sentence in Nevada has been commuted
and in that case, it was commuted only because the defendant was mentally tetarded and the U.S.

Supreme Court found that the mentally retarded could no longer be executed. It cannot have been
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the legislature’s intent to create clemency proceedings in which the Board merely rubber-stamps
capital sentences. The fact that Nevada’s clemency procedure is not exercised on behalf of death-
sentenced inmates means, in practical effect, that is does not exist. The failure to have a
functioning clemency procedure makes Nevada’s death penalty scheme unconstitutional,

requiring the vacation of Mr. Chappell’s sentence.

IX. MR, CHAPPELL’S DEATH SENTENCE IS INVALID UNDER THE STATE AND
FEDERAL CONSTITUTIONAL GUARANTEES OF DUE PROCESS, EQUAL
PROTECTION, AND A RELJABLE SENTENCE, BECAUSE THE NEVADA

CAPITAL PUNISHMENT SYSTEM OPERATES IN AN ARBITRARY AND
. VL VIIT AND XIV; NEV.

CAPRICIOUS MANNER. U.S. CONST. AMENDS. YV
CONST, ART. 1 SECS. 3. 6 AND 8; ART 1V, SEC. 21.°

Tn support of this claim, M. Chappell alleges the following facts, among others t0 be
presented after full discovery, investigation, adequate funding, access to this Coutt’s subpoena

power and an evidentiary hearing:

1. Mr. Chappell hereby incorporates each and every allegation contained in this
petition as if fully set forth herein.

2. The Nevada capital sentencing process permits the imposition of the death penalty
for any first degree murder that is accompanied by an aggravating circumstance. NRS
200.020(4)(2). The statutory aggravating circumstances are s0 numetous and so vague that they
arguable exist in every first-degree murder case. See NRS 200.033. Nevada permits the
imposition of the death penalty for all firsi-degree murders that are “at random and without
apparent motive.” NRS 200.033(9). Nevada statutes also appear to permit the death penalty for
mutders involving virtually every conceivable kind of motive: robbery, sexual assault, arson,
purglary, kidnapping, to receive money, torture, to prevent lawful arrest, and escape. See NRS
200.033. The scope of the Nevada death penalty statute is thus clear: The death penalty is an
option for all first degree murders that involve a motive, and death is also an option if the first

degree murder involves no motive at all.

3. The death penalty is accordingly permitted in Nevada for all first-degree murders,

3 Mr. Chappell acknowledges that the Nevada Supreme Court has consistently denied this

issue. However, Mr. Chappell presents this issue to preserve it for federal review.
04613 5o
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and first-degrec murder, in tuin, are not restricted in Nevada within traditional bounds. As the
result of unconstitutional form jury instructions defining reasonable doubt, express malice and
premeditation and deliberation, first degree murder convictions occur in the absence of proof
beyond a reasonable doubt, in the absence of any rational showing of premeditation and
deliberation, and as a result of the presumption of maljce aforethought. Consequently, a death
sentence is permissible under Nevada law in every case where the prosecution can present
evidence, not even beyond a reasonable doubt, that an accused committed an intentional killing.

4. As a result of plea bargaining practices, and imposition of sentences by juries,

1 sentences less than death have been imposed for offenses that are more aggravated than the one

for which Mr. Chappell stands convicted; and in situations whete the amount of mitigating
evidence was less than the mitigation evidence that existed here. The untrammeled power of the
sentencer under Nevada law to declines to impose the death penalty, even when no mitigating
evidence exists at all, or when the aggravating factors far outweigh the mitigating evidence,
means that the imposition of the death penalty is necessarily arbitrary and capricious.

5. Nevada law fails to provide sentencing bodies with any rational method for
separating those few cases that warrant the imposition of the ultimate punishment form the many
that do not. The narrowing function required by the Eighth Amendment is accordingly non-
existent under Nevada’s sentencing scheme, and the process is contaminated even further by
Nevada Supreme Court decisions permitting the prosecution to present uneliable and prejudicial
evidence during sentencing regarding uncharged criminal activities of the accused.

Consideration of such evidence necessarily diverts the sentencer’s attention from he statutory

aggravating circumstances, whose approptiate application is already virtually impossible to

discern. The irrationality of the Nevada capital punishment system is illustrated by State of
Nevada v. Jonathan Daniels, Eighth Judicial District Coutt Case No.C126201. Under the
undisputed facts of that case, Mr. Daniels entered a convenience store on January 20, 1995, with
the intent to rob the store. Mr. Daniels then held the store cletk at gunpoint for several seconds
while the clerk begged for his life; M. Daniels then shot the clerk in the head at point blank

range, killing him. A moment later, M. Daniels shot the other clerk. Mr. Daniels and two
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friends then left the premises calmly after first filling up their car with gas. Despite these
egregious facts, and despite Mr. Daniels’ lengthy criminal record, he was sentenced to lifein
prison for these acts.

6. There is not rational basis on which to conclude that Mr. Daniels deserves to live
whereas Mr. Chappell deserves to die. These facts serve to illustrate how the Nevada capital
punishment system is inherently arbitrary and capricious. Other Clark County cases demonstrate
this same point: In State v. Brumfield, Case No. C145043, the District Attorney accepted a plea
for sentence of less than death for a double homicide; and in another double homicide case
involving a total of 12 aggravating factors resulted in sentences of less than death for two

defendants. State v. Duckworth and Martin, Case No. 108501, Other Nevada cases as

aggravated as the one for which Mr. Chappell was sentenced to death have also resulted in lessex

sentences. See Bwish v, Stafe, 110 Nev. 221, 223-25,871 P.2d 306 (1994); Callier v. Warden,

111 Nev. 976, 979-82, 901 P.2d 619 (1995); Stringer v. State, 108 Nev. 413, 415-17 836 P.2d
609 (1992).

7. Because the Nevada capital punishment system provides no rational method for
distinguishing between who lives and who dies, such determinations are made on the basis of
illegitimate considerations. In Nevada capital punishment is imposed disproportionately on
racial minorities: Nevada’s death row population is approximately 50% minority even though
Nevada’s general minority population is less than 20%. All of the people on Nevada’s death row
are indigent and have had fo defend with the meager resources afforded to indigent defendants
and their counsel. As this case illusirates, the lack of resources afforded to indigent defendants
and their counsel. As this case illustrates, the lack of resources provided to capital defendants
virtually ensures that compelling mitigating evidence will not be presented to, or considered by,
the sentencing body. Nevada sentencers are accordingly unable to, and do not, provide the
individualized, reliable sentencing determination that the constitution requires.

8. These systemic problems are not unique to Nevada. The American Bar

Association has recently called for a moratorium on capital punishment unless and until each

jurisdiction attempting to impose such punishment “implements policies and procedures that are
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consistent with . . . . longstanding American Bar Association policies intended to (1) ensure that
death penalty cases ate administered fairly and impartially, in accordance with due process, and
(2) minimize the risk that innocent persons may be executed . . . . © as the ABA has observed in a
report accompanying its resolution, “administration of the death penalty, from being fair and
consistent, is instead a haphazard maze of unfair practices with no internal consistency” (ABA
Report). The ABA concludes that this morass has resulted from the lack of competent counsel in
capital cases, the lack of a fair and adequate appellate review process, and the pervasive effects
of race. Like wise, the states of Illinois and Nebraska have recently enacted or called for a
moratorium on imposition of the death penalty.

9. The United Nations High Commissioner for Human Rights has recently studied
the American capital punishment process, and has concluded that “guarantees and safeguards, as
well as specific restrictions on Capital Punishment, are not being respected. Lack of adequate
counsel and legal representation for many capital defendants is disturbing.” The High
Commissioner has further concluded that “rage, ethnic origin and economic status appear to be
key determinants of who will, and who will not, receive a senence of death.” The report also
described in detail the special problems created by the politicization of the death penalty, the lack
of an independent and impartial state judiciary, and the raciaily biased system of selecting juries.

The report concludes:

The high level of support for the death penalty, even if studies have
shown that it is not as deep as is claimed, cannol justify the lack of
respect for the restrictions and safeguards surrounding itsuse. In
many countries, mob killings an lynching enjoy public support as a
way to deal with violent crime and are often portrayed as “popular
justice.” Yet they are not acceptable in civilized society.

10.  The Nevada capital punishment system suffers from all of the problems identified
in the ABA and United Nations reports - the under funding of defense counsel, the lack of a fair
and adequate appeliate review process and the pervasive effects of race. The problems with
Nevada’s process, moreover, are exacerbated by open-ended definitions of both first degree

murder and the accompanying aggravating circumstances, which permits the imposition ofa

death sentence for virtually every intentional killing. This atbitrary, capricious and irrational
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1 || scheme violates the constitution and is prejudicial per se.

X. MR, CHAPPELL'S CONVICTION AND DEATH SENTENCE ARE INVALID
ONSTITUTIONAL GUARANTEES OF

UNDER THE STATE AND FEDERAL C

DUE PROCESS, E( YUAL: PROTECTION, TRIAL BEFORE AN IMPARTIAL

JURY AND A RELTABLE S NTENCE BECAUSE }%E PROCEEDINGS
. U,

OIM VIOLATED INTERNATIONAL S. CONST. AMENDS

VY, VI VIIL AND XIV; NEV. CONST. ART. 1 SECS. 3,6 AND 8; ARTIV, SEC. 21.°

In support of this claim, Mr. Chappell alleges the following facts, among others to be

presented after full discovery, investigation, adequate funding, access to this Court’s subpoena

power and an ovidentiary hearing:

1. Both the Universal Declaration of Human Rights and the International Covenant
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force March 2
arbitrarily deprived of his life.” ICCPR, Art. 6. Other applicable articles include, but are not

on Civil and Political Rights recognize the right to life. Universal Declaration of Human Rights,
G.A. Res. 217, UN. Doc. A/810, Art. 3 (1948) [hereinafter “UDHR”]; International Covenant otl
d Political Rights, adopted December 19, 1966, Art. 6,999 UN.T.S. 171 (entered into

3, 1976) [hereinafter «[CCPR”}. The ICCPR provides that “[n]o one shall be

{imited to ICCPR, Aut. 9 ( “[njo one shall be subjected to atbitrary arrest”), ICCPR, Art. 14 (right
to review of conviction and sentence by a higher tribunal “according to the law”), ICCPR, Ast. 18
(“right to freedom of thought”), UDHR, Art. 18 (right «freedom of thought”), UDHR, Art. 19
«freedom of opinion and expression”), UDHR, Att. 5 and ICCPR, Art. & (prohibition
against cruel, inhuman or degrading {reatment or punishment); See also The Convention against

Torture and Other Cruel, Inhuman or Degrading Treatment ot Punishment, adopted December

10, 1984, 1465 UN.T.S. 85 (entered into force June 26, 1987). In support of such claims, Mr.

22
23
24
25
26
27
28

Chappell reasserts each and every claim and supporting fact contained in this petition as if fully
set forth herein.

2. The United States Government and the State of Nevada are required to abide by
norms of international law. The Paquet Habana, 20 8.Ct. 290 (1900)(“internationa1 jaw is part of
our law and must be ascertained and administered by the courts of justice of appropriate

juxisdictions”). The Supremacy Clause of the United Statcs Constitution specifically requires the

———

4 Mr. Chappell acknowledges that the Nevada Supreme Court has consistently denied this

issue. However, Mr. Chappell presents this issue to preserve it for federal review.
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State of Nevadato tonor the United States’ treaty obligations. 1.S. Constitution, Art. VL

3. Nevada is bound by the ICCPR because the United States has signed and ratified
the treaty. In addition, undet Article 4 of the JCCPR no country is allowed to dérogate from
Article 6. Nevada is bound by the UDCR because the document is a fundamental patt of
Customary International Law. Therefore, Nevada has an obligation not to take life arbitrarily.

4, A recent United Nations report on human rights in the United States lists some
specific ways in which the American legal system operates t0 take life arbitrarily. Report of the
Special Rapportuer on Extrajudicial, Summary ot Arbitrary Executions, B/CN.4/1998/681 (Add.
3)(1998) [heteinafiet “Report of Special Rapportuer”]. United Nations Special Rapportuer Bacte
Waly Ndiaye found “[m]any factors other than the crime itself, appeat t0 influence the imposition
of the death sentence [in the United States].” Class, race and economic status, both of the vietim
and the defendant are key elements. 1d.. at 62. Other elements Mr. Ndiaye found to unjustly
affect decisions regarding whether the convicted person should live or die include:

a. the qualifications of the capital defendant’s Jawyer;
b. the exclusion of peaple who are opposed to the death penalty from juries;

c. varying degrees of information and guidance given to the jury, including

the importance of mitigating factors;

d. prosecutors given the discretion whether or not to seek the death penalty;
€. the fact that some judges must run for re-election.
5. The reasons why Mr. Chappell’s conviction and senfence ate arbitrary and,

therefore, violate Tnternational Law at¢ described throughout this petition; Mr. Chappell
incorporates gach and every and supporting facts as if fully set forth herein. However, O assist
the court, MI. Chappell provides the following examples of how his conviction and sentence are

arbitrary in nature (they specifically correspond to the arbitrary factors listed above from the

Report of Special Rapportuer):

a. People who wete opposed to the death penalty were excluded from M.
Chappell’s jury;
b. A single aggravating action (sexual assault) was allowed to be used against
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Mr. Chappell in multiple ways in order to justify the imposition of the death penalty, while

mitigating factors were not fully considered;

c. The prosecutor had discretion in whether or not to seek the death penalty;
d The judge presiding over Mr. Chappell’s trial was elected;

e. The Nevada Supreme Court which reviewed the case is elected;

f Finally, an additional factor not listed in the Report of the Special

Rapporteur but clearly an indication of ihe arbitrary nature of the imposition of the death

sentence in Nevada, members of the judiciary admit that they do not read briefs regarding the

death penalty cases before them.

6. These violations of international law were prejudicial per se. In the alternative,
the State cannot show beyond a reasonable doubt that these violations did not affect M,

Chappell’s conviction and sentence and thus relief is required.

X1, CHAPPELL’S CONVICTION AND SENTENCE ARE INVALID UNDER THE
STATE, AND FEDERAL CONSTITUTIONAL GUARANTEE OF DUL PROCESS,
CTIVE ASSISTANCE OF

EQUAL PROTECTION OF THE LAWS, EFFE
COUNSEL AND RELIABLE SENTE RY
D WERE NOT THE

INSTRUCTIONS GIVEN AT TRIAL WERE FAULTY AN
RIAL CQUNSEL

SUBJECT OF CONTEMPORANEOUS OBJECTIONBY T Q .
UNSEL, NOT RAISED

NOT RAISED ON DIRECT APPEAL BY APPELLATE CO ,
BY PENALTY PHASE APPELLATE COUNSEL, AND NOT RE-RAISED BY

HASE COUNSEL.

PENALTY P

In the instant case, M. Chappell is entitled to a reversal of his conviction based upon an

unconstitutional instruction being used to convict Mr. Chappell of first degree murder.

The jury instruction given defining premeditation and deliberation was constitutionally
infirm and denied Mr. Chappell due process and equal protection under the United States and
Nevada Constitutions. The instruction failed to provide the jury with any rational or meaningful
guidance as to the concept of premeditation and deliberation and thereby climinated any rational
distinction between fixst and second degree murder. The instruction given does not require any
premeditation at all and thus violates the constitutional guarantee of due process of law because
it is so bereft of meaning as to the definition of two elements of the statutory offense of first
degree murder as to allow virtually unlimited prosecutorial discretion in charging decisions.

The United States Court of Appeals for the Ninth Circuit considered an identical issue in
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Chambers v. E.K. McDaniel, 549 F.3d 1191, (9" Cir. 2008). 1n Chambers, the Court held that the

defendant’s federal constitutional right to due process was yiolated because the {nstruction given
to convict him of first degree murder was missing an essential element and that the error was not
harmless. 549 F.3d 1191, 1193. In Chambers, the defendant argued that the Nevada State Court’s
rejection of his due process argument regarding the jury instruction on premeditation “yesulted in
a decision that was contrary to, or involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Coutt of the United States” Id. at 1199.

Tn Chambers, the Ninth Circuit explained,

In Polk v. Sandoval, 503 F.3d 903, 911 (9th Cir. 2007), we held that the same jury
snstruction on premeditation at issue here was constitutionally defective, and the
Nevada court's failure to correct the error was conirary to cleatly established
federal law, as determined by the Supreme Court. 1d. (Internal quotation marks

omitted)
The federal court of appeals for the Ninth Circuit held that their decision in Polk was

binding, Id. In Chambers, the Court conducted an identical analysis “as they did in Polk” as to
whether the ailing instruction so infected the entire trial that the resulting conviction violated due
process. The Court considered the instruction and compared it to the trial record. Id. See Estelle

v. McGuire, 502 U.S. 62, 112 S. Ct. 475, 116 L. Ed. 2d 385 (1991).

In the instant case, an instruction lacking an cssential element of first degree murder was

used to convict Mr. Chappell.

The Byford instruction states,

Murder of the first degtee is muzder which is perpetrated by means of any
kind of willful, deliberate, and premeditated killing. All three elements
willfulness, deliberation, and premeditation must be proven beyond a reasonable
doubt before an accused can be convicted of first degree murder.

Willfulness is the intent {0 kill. There need be not appteciable space of
time between the formation of the intent to kill and the act of the killing.

Deliberation is the process of determining upon a course of action to kill
as a result of though, including weighing the reasons for and against the action
and considering the consequences of the actions.

A deliberate determination may be arrived at in a short petiod of time. But
in all cases the determination must not be formed in. passion, or if formed in

assion, it must be carried out after there has been time for the passion fo subside
snd deliberation to oceur. A mere unconsidered and rash impulse is not deliberate,
even though it includes the intent to kill.

Premeditation is a design, a determination to kill, distinctly formed in the
mind by the time of the killing.

Premeditation need not be for a day, an hour, or evena minute. It may be
as instantaneous as successive thoughts of the mind. For if the jury believes from
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the evidence that the act constituted the killing has been preceded by and has been
the result of premeditation, no matter how rapidly the act follows the

premeditation, it is premeditated.
The law does not undertake to measure in units of time the length of the
eriod during which the thought must be pondered before it can ripen into fan

¥ atent to kill which is truly deliberate and premeditated. The time will vary with

different individuals and under varying circumstances.

The true test is not the duration of time, but rather the extent of the

reflection. A cold, calculated judgment and decision may be arrived at in a short
period of time, but a mere unconsidered and rash impulse, even though it includes
an intent to kill, is not deliberation and premeditation as will fix an unla

killing as murder in the first degree.
At trial, Mr. Chappell was given the following instruction:

Premeditation is 2 design, a determination to kill, formed in the mind of
the killer at any moment before ot at the time of killing.

Premeditation need not be for a day, an hour or evena minute. It may be as
instantaneous as successive thoughts of the mind. If the jury believes from the
evidence that the act onstituting the killing was Elreceded by and is the result of
premeditation , 10 matter how rapidly the preme itation is followed by the act
constituting the killing, itis willful, deliberate and premeditated murder

(Instruction 22).

In Chambers, the Court explained, “[E[ven thougha constitutional error occutred,
Chambers is not entitled to relief unless he can show that "the ertor had substantial and injurious
offect or influence in determining the jury's verdict." Id. at 1200. (See also Brecht v.

Abrahamson, 507 U.S. 619, 637, 113 3. Ct. 1710, 123 L. Ed. 94353 (1993). It there is grave

doubt as to whether the exror has such an effect the petitioner is entitled to the writ. Coleman V.

Calderon, 210 F.3d 1047, 1051 (9th Cir. 2000).

Tn Chambers the Court concluded,

Chambers' federal constitutional due process right was violated by the instructions
given by the trial court at his murder trial, as they permitted the jury to convict
him of first-degree murder without finding separately all three elements of that
crime; willfulness, deliberation, and premeditation. The error was not harmless.
The Nevada Supreme Court's decision denylng Chambers' petition for an
extraordinary writ and rejecting his due process claim was contrary to clearly

astablished federal law. 249 F.3d 1191 (9" Cir. 2008).
In the instant case, the Kazalyn 116 Nev. 215,994 P.2d 700 (2000) instruction given
during Mr. Chappell’s frial may well have caused a jury to return a verdict of first degree murder
when a verdict less than first degree murder was probable. Hence, had the correct jury jnstruction

been provided, a reasonable juror could have found that Mr. Chappell was acting rashly, rather
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than a cold calculated judgement after premeditation and deliberation had occurred. Since Mr.
Chappell was provided with an incorrect instruction that failed to establish all elements of first
degree murder, Mr. Chappell is entitled to a new trial.

In the instant case, Mr. Chappell’s conviction must be reversed. Mr. Chappell is similarly
situated to Mr. Polk and to Mr, Chambers. Any contention that the State could make that the
error was harmless beyond a reasonable doubt is meitless. Therefore, the fact that all three
clements of first degtee murdet were not enunciated to the jury in the form of an instruction
mandates that Mr. Chappell should receive a new trial. Trial counsel was ineffective for failing to
object to the giving of the Kazalyn instruction, direct appeal counsel was ineffective for failing to
raise this issue on direct appeal, penalty phase counsel should have re-raised this issue before the
district court prior to Mr. Chappell’s third penalty phase, and counsel on appeal from the penalty
phase was ineffective for failing to raise this issue.

This issue was raised on appeal and denied by the Nevada Supreme Court. Howevet, Mr.

Chappell re-raises this issue for purposes of preservation.

XIIL. MR.CHAPPELL RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL
CUMULATIVE ERROR.

BASED UPON CUMULA LY L, B2

In Dechant v. State, 10 P.3d 108, 116 Nev. 918 (2000), the Nevada Supreme Couit
reversed the murder conviction of Amy Dechant based upon the cumulative effect of the errors at
trial, In Dechant, the Nevada Supreme Court provided, “[W]e have stated that if the cumulative
effect of errors committed at irial denies the appellant his right to a fair trial, this Court will
reverse the conviction. Id. at 113 citing Big Pond v. State, 101 Nev. 1, 3,692 P.2d 1288, 1289
(1985). The Court explained that there are certain factors in deciding whether etror is harmless
or prejudicial including whether 1) the issue of guilt or innocence is close, 2) the quantity and
character of the area and 3) the gravity of the crime charged. Id.

Based on the foregoing, M. Chappell would respectfully request that this Court reverse
his conviction based upont cumulative errors of trial and appellate counsel.

XiIl. MR. CHAPPELL IS ENTITLED TO AN EVIDENTIARY HEARING

A petitioner is entitled to an evidentiary hearing where the petitioner raises a colorable
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claim of ineffective assistance. Smith v, McCormick, 914 F.2d 1153, 1170 (9th Cir.1990);

Hendricks v. Vasquez, 974 F.2d 1099, 1103, 1109-10 (9th Cir.1992). Seealso Mortis V.
California, 966 F.2d 448, 454 (9th Cir.1991) (remand for evidentiary heating required where

allegations in petitioner's affidavit raise inference of deficient performance); Harich v.
Wainwright, 813 I'.2d 1082, 1090 (11th Cir.1987) (“[W1here a petitioner raises a colorable claim
of ineffective assistance, and where there has not been a state or federal hearing on this claim, we
must remand to the district court for an evidentiary hearing.”); Porfer v. Wainwzight, 805 F.2d
930 (11th Cir, 1986) (without the aid of an evidentiary hearing, the court cannot conclude
whether attorneys propetly investigated a case or whether their decisions concerning evidence
were made for tactical reasons).

In the instant case, an evidentiary hearing is necessary to question counsel. Mr.
Chappell’s counsel fell below a standard of reasonableness. More importantly, based on the
failures of counsel, M. Chappell was severely prejudiced, pursuant to Strickland v.Washington,
466 U. S. 668, 104 S. Ct. 205, (1984).

Under the facts presented here, an evidentiary hearing is mandated to determine whether
the performance of counsel were effective, to determine the prejudicial impact of the errors and
omissions noted in the petition, and to ascertain the truth in this case.

CONCLUSION

Based on the foregoing, Mr. Chappell would respectfully request that this Court grant this

writ,
DATED this | “oday of February, 2012.

Res?fgg,bfully submitted by:
CHRI ST%P% BR R. ORAM, ESQ.
Nevada Bar #004349

590 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101

(702) 384-5563

Attorney for Petitioner
JAMES CHAPPELL
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ATTORNEY FOR CHAPPELL CLERK

DISTRICT COURT
CLARK COUNTY, NEVADA

* ok ®

CASE NO. C 131341
DEPT. NO. XI

JAMES MONTELL CHAPPELIL,

Petitioner,

THE .STATE OF NEVADA,

DATE: N/A

' TIME: N/A

)

)

)

)

Vs, )
)

)

}

Respendent. )

)

AFFIDAVITS IN SUPPORT OF PETITION
FOR WRIT OF HABEAS CORPUS (POST CONVICTION)

See attached.
DATED: March 10, 2003,

RES TFULLY B TED:

-
-

DAVID M. SCHIECK, ESQ.

RECETPT OF COPY

RECEIPT of a copy of the foregoing document is hereby

acknowledged.

DATED:%?%%ZA— /3Qtﬂj5

DISTRICT ATTORNEY’S OFFICE

200 S. THIRD STREET
LAS VEGAS NV 89155
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Attorney At Law
302 E. Carson Ave., Ste. 600

Las Vegas, NV 89101
(702) 382-1844

at

Lt

AFFIDAVIT

STATE OF MICHIGAN )
)} ss:
COUNTY OF EATCN )

IVRI MARRELL, being first duly sworn, deposes and says:
I live in Lansing, Michigan and was friends with JAMES
CHAPPELL (“JAMES”) while were~attending high school and after

high schoel. I would say that along with myself, James Ford

and Benjamin Dean were JAMES’ best friends in Lansing. I was

not interviewed prior to the trial and penalty hearing. When I
was interviewed by Mr. Schieck in November, 2002, I was present
along with James Ford and Benjamin. Much of what we discussed

was a-coklective .recollection of JAMES and-his relationship

‘with Deborah. We all were of the same general opinions and

believes about what had transpired.
1 was aware that JAMES worked at a number of rlaces in

Lansing, including Cheddar’s Restaurant. JAMES was a good

friend and kept me out of trouble on a number of occasioné.

I also knew Deborah Panos through her relationship with
JAMES. There was a great deal of animosity from Deborah’s
faﬁily toward JAMES because he was black. After their first
baby was born the problems got even worse because her parents
kicked her out of the house and wanted nothing to do with JAMES
or the baby. They lived with Carla, JAMES’' sister for a while
and then Deborah’/ moved back in with her parents. JAMES would
have to sneak.over to the house to even see Deborah or the

baby.

T usequo double date with JAMES and Deborah and have
04626 .
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personal knowledge of what their relationship was like before
her parents forced hef to move to Tucson and she convinced
JAMES to come with her. Their relationship was never
physically abusive and they appeared to be very much in love
despite thg objections and actions of her parents.

,Debo;ah was very confroliing and jealous of JAMES and
wouldn’t let him go out with the guys and would often verbally
abuse him. I observed JAMES around his kids.and he was crazy
about them apd never mistreated them and seeme to be a very

good and caring father.

I was not aware of what happened after JAMES went to

. Tucson. the first.time because we did not talk very often, but I

knew he was unhappy and told him that he should come back to

Lansing where all of his friends and family were located.

JAMES did come back from Tucson for a short period of time and
lived with me for part of the time he was baﬁk in Lansing.

JAMES did not chase after Deborah after she went to
Tucson, the opposite is true. She was always calling him and
asking him to come back to Tucson and she sent him the ticket
to'go back to Tucson, which was against the advice that
everyone gave to him.

I feel that there were a number of important things that I
could have told the jury about JAMES and his relationship witﬁ
Deborah. T have' been told that at the trial a lot of things
were said aboﬁt JAMES that were not accurate and that T could
have testified about. For instance, JAMES was never violent to

my knowledge; especially toward Deborah and the children. He.~
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put up with a lot from her and her family and never resorted to
violence to my knowledge. If he becéme addicted to crack
coéaine in Tucson or Las Vegas that may have changed him, but
the JAMES I knew would never have been able to do the things
that he is accused of doing.

I ha;e always lived in Lansing and could have been easily
located had anyone made an effort to find me or any of the
other friends of JAMES that knew the true story about the o
relationship between JAMES and Deborah. If contacted I would -
have been more than willing to travel to Las Vegas to testify
on behalf of JAMES at either the trial or the pehalfy hearing.

FURTHER, Affiant sayeth naught..

IVRI MARRELL

SUBSCRIBED AND SWORN to before me
Hacepy — 2003
this 3 day of Newember, 2662,

/ZMQZ%@@// L/

NOTARY PUHLIC ~  °*
IANMETTE V. WcGILL
NmaryPJb c, ton Countv MI

RCTING
Ky Commigsian ei,o!ras {14/01/PU{)H

Eﬁ”
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AFFIDAVIT

STATE OF MICHIGAN )
) ss:

COUNTY OF EATON )

BENJAMIN DEAN, being first duly sworn, deposes and says:

I live in Lansing, Michigan and was friends with James
Chappell %hile were attending-high school and after high
school. I would say that along with myself, Ivri Marrell and
James Ford were James’ best friends in Lansing. When I was
interviewed by Mr. Schieck in November, 2002, I was présent
along with Ivri and James Ford. Much of what we discussed was

a collective recollection of James and his relationship with

Deborah. . We all were of the same general opinions and beliefs

‘about what had transpired.

After James came back from Tucson he told me about all the
problems that he had to endure. He felt that it was his
obligation to take care of Deborah and the kids and that
another guy would not want to take care of her. He would do
all the chores around their apartment such as cooking and
cleaning and would take care of the children while Deborah
worked. Despite this, Deborah was very controlling and
demanding of him, often making racial comments ‘to him. Her
mother was very prejudiced and would call James a nigger.

I believe that when Deborah got to Tucson she made new
friends that influenced her against James.

I have been told some of the negative testimony from the
trial about James, and this is not the James that I knew for

many years im Lansing. He was not violent, and was like a biggg
04629 -
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clown and was always real plafful. He was the life of a party
and would always make people laugh.

Deborah was his first real girlfriend and she changed him
and his spirit. She was very manipulative of him, especially
after the first child and did not like for him to be around his
old friends. She came from a_wealthy white family and James
came from the poorer black section of Lansing. She seemed to
hold this over his head and resented.his true friends.

When he came back from Tucson, everything was finé until
Deborah started calling him and asking him to come back to
Tucson. Finally she sent him a ticket and went without telling
any of his friends because we would haVe“all advised him not to
go bac%-tO'Tucson. It was my opinion thit she wanted to keep
Jamés away from his friends in order to control him and that is
why she sent him the ticket

Deborah was very controlling and jealous of James and
wouldn’t let him go out with the guys and would often verbally
abuse him.

I observed James around his kids and he was crazy about
them and never mistreated them and seemed to be a very good and
caring father.

My mother is Barbara Dean and she always was able to reach
me with a phone call. When James’ previous attorney and
investigator came to Lansing they talked with me for a short

period of time and had me show them around the neighborhood,

but never asked me any questions about the relatlonship between

James and Dghorah or about his character. I would have been ii%‘
: 04630 , e
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more than happy to come to Las Vegas to testify on behalf of
James at the trial or penalty hearing. From what I understand
the jury Qas given a very distorted Picture of James. His
friends, such as myself could have told a more complete and
detailed story about James.

FURTﬂER, Affiant sayeth n&ught.

fmme Z —
BENJAMIN DEAN

- SUBSCRIBED AND SWORN to before me

this 5’: 1”[\ day of -vaembﬁ-&,——}e»ee——
Muay C ] OO\%

Qo 5 TEIRAE LIEETA,
I %’e&.cu VP SSI‘O» M-:;iar} Fulille, !nglmm”(:o.. i

NOTARY PUBLIC Ay Cmin, Explres July 29, 2008 .
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AFFIDAVIT

STATE OF MICHIGAN )
} ss:
COUNTY OF EATON )

JAMES FORD, being first duly sworn, deposes and says:

- I live in Lansing, Michigan and was friends with JAMES
CHAPPELL “{“JAMES”) while we were attending high school and
after high schocl. I would say that along with myself, Ivri
Marrell and'Benjamin Dean were JAMES’ best friends in Lanéing.;;
1 was not interviewed prior to the trial and penalty Hearing. B
When I was interviewed by Mr. Schieck in Novembér, 2002 I was
present along with Ivri and Benjamin. Much of what we
discussed was a collective recollection “of .JAMES and his
relationship with Deborah. We all were of the same general
opihions and beliefs about what had transpired.

I kxnew Deborah Panos through her relationship with JAMES.
There was a great deal of animosity from Deborah’s family
toward JAMES because he was black. After their first baby was
born the problems got even worse because her parents kicked her
out of the house and wanted nothing to do with JAMES or the
baby. They lived with Carla, JAMES’_sister for a while and
then Deborah moved back in with her parents. JAMES would have
to sneak over to the house to even see Deborah or the baby.

Deborah was very controlling and jealous of JAMES and
wouldn’t let him go out with the guys and would often verbally
abuse him.

I observed JAMES around his kids and he was crazy about
them and neyer misfreated them and seeme to be a very good anééf

= . o I
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caring father.

I was not aware of what happened after JAMES went to
Tucson the first time because we did not talk very often, but I
knew he was unhappy and I told him that he should come back to
Lansing where all of his friends and family were located.

JAMES did:.come back from Tucson for a short period of time and
lived with Ivri for part of the time he was back in Lansing.

JAMES did not chase after Deborah after she went to

38 W,

Tucson, the opposite is true. She was always calling him éﬁ&h
asking him to come back to Tucson and she sent him the ticket
to go back to Tucson, which was against the advice that
everyone gave to him.

I feel that there were a number of important things that I

could have told the jury about JAMES and his relationship with

. Deborah. I have been told that at the trial a lot of things

were said about JAMES that were not accurate and that I could )
have testified about. For instance, JAMES was never violént to
my knowledge, especially toward Deborah and the children. He
put up with a lot from her and her family and never resorted to
violence to my knowledge. If he became addicted to crack
cocaine in Tucson or Las Vegas that may have changed him, but
the JAMES I knew would never have been able to do the things
that he is accused of doing.

I have always lived in Lansing and could have been easily
located had anyone made an effort to find me or any of the

other friends of JAMES that knew the true story about the

relationship between JAMES and Deborah. If contacted I woﬁl@'ga:

£
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have been more than willing to travel to Las Vegas to testify

on behalf of JAMES at either the trial or the penalty hearing.

It is shocking to me that JAMES received the death penalty

because the person I knew was not a bad person.

It is a

terrible thing that Deborah was killed by JAMES, but it is also

terrible that JAMES was sentenced to death by a jury that did

not know the truth about him and the relationship with Deborah.

FURTHER, Affiant sayeth naught.

ool Tord.

JAME@’ FORD °

SUBSCRIBED AND SWORN to before me
A Mﬂr&h 2003
this (ay of Hewember, 5662,

-

%W@’
7 NOTARY PUBLIC
NANNETTE V. McGiLL

Notary Publlg, Eatan County, M
ACTING éﬁj‘@@ % co'.
My Commissig Expires 04/0172008

a¥
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The misconduct which occurred here was pervasive and constituted the theme of the
prosecutor’s closing argument. As a matter of plain error, this Court should reverse
Chappell’s judgment based upon the extreme prejudice to the jury’s deliberations caused b;
this patently improper argument, '

K.  The State Committed Extensive Prosecutorial Misconduct

The State violated Chappell’s state and federal constitutional rights a fair and reliable
sentencing hearing, due process and right to be free from cruel and unusual punishm;aﬁt by
commifting prosecutorial misconduct throughout the closiﬁg arguments; U.S, Ct)nst..
Amends. VI, VIII, XIV. Nev. Const. Art. I Secs. 3, 6, 8. -

In addition to the comparative worth arguments that are set forth above, the
prosecutors committed additional misconduct which warrants reversal of Chappell’s
conviction. It is well established that misconduct by a prosecuting attorney during closing
arguments may be grounds for.reversal. See Berger v. U.S., 295 U.S. 78 9193-5). Thn;
prosecuting attorneys represent a sovereign whose obligation is to govern impartially and
whose interest in a particular case is not necessarily to win, but to do justice. Berger, 295
U.S. at 88. The prosecuting attorney may “prosecute with earnestness alj.d vigor —indeed,
he should do so. But, while he may strike hard blows, he is not at liberty te steike foul ones.
It is as much his duty to refrain from improper methods calculated to produce a wrongtul
conviction as it is to use every legitimate means to bring about a just one.” Id. A prosecutor
should not use arguments to inflame the passions or prejudices of the jury. Viereckv.U.S.,

318 U.S. 236, 247-48 (1943). Although trial counsel did not object to this misconduct, this

Court may consider this issue as a matter of plain error. U.S. v. Olano, 507 U.S, 725, 731
(1993); U.S. v. Leon-Reyes, 177 F.3d 816, 821 (9th Cir. 1999).

Comment on Chappell’s Right To Remain Silent

The State introduced Chappell’s prior testimony, including a cross-examination by the
State that constituted commentary on Chappell’s right to remain silent.:

Q You’ve had a substantial pertod of time to think about today, haven’t you?
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Yes, sir.

You’ve known for quite awhile, haven’t you, that at some point you would
take the witness stand and give the jury your version of what happened?

Yes, sir. . —_

Once you had made that decision, whenever it was, you’ve given a lot of
attention to what you would tell the jury? ' :

I didn’t make up anything, sir.

1 didn’t say you made u anythin%, Mr. Chappell. Have you thought a lot
about what you would tell the jury .

No.

ol AN ol S =R Y o R

Have you thought a lot about how you would act on the witnéss stand?
A No,sir _ ; )
XV ROA 3654. Chappell’s counsel argued that this was a comment on his right to remain
silent but the district court rejected the argument after noting that the claim was found to be
without merit in post-conviction proceedings, XV ROA 3632-33. The district court’s
m(mm post-conviction rulings do not sui;port this
conclusion. Inifs post-conviction ruling, the district court concluded that issues conqerning
the guilt phase of the trial were without merit because of overwhelming evidence of guilt.
XIROA 2746. The court did not rule on the merits of this issue. On appeal from the district
couit’s ordér granting in part and denying in part Chappell’s post-conviciioﬁ petition; this
_Court noted “that overwhelming evidence suppoited Chappell’s conviction and that any
errors in . . . the prosecutor’s remarks were harmless beyond a reasonable doub;t, whether
Chappell’s trial counsel objected to them or not.” XI ROA 2790.
" The use for impeachment purposes of a defendant's silence at the time of arrest and
afterreceiving Miranda warnings violates the Due Process Clause of the Fouﬁeenth Amendment.

Doyle v, Ohio, 426 U.S. 610 (1976). Likewise, this Court has found that the State may not

comment on a defendant’s silence, even ifno Miranda warnings are given. Coleman v, State,
111 Nev. 657, 662-63, 895 P.2d 653, 657 (1995). The prosecutor here commitied

misconduct by introducing testimony which violated Chappell’s constitutional rights.

65

04637




WO A 3 i B W RS e

I R O R O R
® 9 & &6 R 3 N8 N 8% % 35 45 58 2 5

Misstating Role of Mitigating Circumstances

The prosecutor committed misconduct by misstating the role of mitigating

circumstances, commenting on matters th at were not in evidence, and improperly minmizing

the mitigating evidence that was presented:

People aren’t perfect. Systems aren’t perfect. But it’s time, ladies and -
gentlemen for the blame to stop and for there to be accountability. Yes, thc
efendant had difficulties in his early life. But they’re not uncommon things.
A lot of people grow up humbly. A lot of people grow up without a mother or
a father or some other parent. There’s grandparents raising kids all over the
place these days. . -
One commentator once said, pain is inevitable, but suffering is optional.
We come back to the individuals we got in this case. In light of all these
circumstances, yes, pain is inevitable. Everybody is going to have pain. -
Everybody is going to have difficulty. But how do we addressthat. Do we go
around blaming everybody else and doing whatever we selfishly want to do, -
or do we rise above 1t. Because it’s possible to become a better petson, as a = _
I(‘:H(;nse uence of pain, not just get through it. Everybody knows that. We
ow that.

XVIROA 3781,

It’s probably a cerfain prejudice that we all sort of internalize to some de%ree
the idea that a murder between two people who knew each other isn’t that bad.
It’s not as bad or scary as a stranger murder. Becausc if a stranger had climbed

. through Debbie Panos’ window, raped her, had beat her up, stabbed her to
death and then stol¢ her car, there wouldn’t by (sic) a whole lot of commentary
about marijuana houses on the street he grew up on. There wouldn’t be a
whole lot of commentary about, well, maybe she liked him, or maybe she
wanted him back. Wouldn’t we discussing that at all. We’d be discussing the
violence of the act of that day. And that’s what this case it about.

XVIROA 3797.

Now certainly the fact that he had this troubled up-bringing and he was
in an environment that apparently a lot of people were doing drugs than (sic),
would make his life more difficult, But it doesn’t mean that he didn’t have
chance, after chance, after chance to address the very drug problems that the
defense now asks you to give him some credit for.

It doesn’t erase what he did. It’s just part of his background. And most
of us have a background that is less than ideal. Most of us have had parents
or were raised be (gsw) people who didn’t do a perfect job, But it doesn’t
diminish what we do as adults. It doesn’t take away his actions.

XVIROA 3799.
These arguments constituted misconduct. See Berger, 295 U.S. at 88 (describing the
role of prosecutors as unique because they are “representative not of an ordinary patty to a

controversy, but a sovereignty whose obligation to govern impartially is as compelling as its
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obligation to govern at all” and a prosecutor is a “servant of the law” meaning prosecutors
must “refrain from improper methods caiculated to produce wrongful conviction®); U.S, v.
Agurs, 427 U.S. 97, 110-11 (1976) (directing prosecutors to serve the “overriding interest”
of justice before consideration of its secondary interest — vigorous prosecution); Caldwell,
472 U.S. at 328-41 (holding that the Eighth Amendment protects defendants from
prosecutorial arguments that misinform juries on their roles in sentencing phase of capital
trials), Darden v. Wainwright, 477 U.S. 168, 168 (1986) (noting protections given to
defendants by the Due Process Clause’s fair trial standards). — - B
Defendants have a constitutional right to the presentation and consideration by the jury-
of any facts that may mitigate the jury’s finding that death is the appropriate punishment.-
Lockett v. Ohio, 438 U.S. 586, 604 (1978). A Caldwell violation is established if the

prosecutor argues in such a manner as to “foreclose the jury’s consideration of . . . mifigating
evidence” because the jurors are misled on their duty to consider this evidence. Depew v.
Anderson, 311 F.3d 742, 749 (6th Cir. 2002); Buchanan v. Angelone, 522 U.S. 269, 27’%
(1998) (holding that a prosecutor’s argument that undercut the defendant’s mitigation case
so significantly, and at times inaccurately, foreclosed the jury’s consideration of mitigating
evidence, thereby altering the jury’s role assigned to it in violation of the Eighth

Amendment). In addition to the Eighth Amendment Caldwell violation, the arguments here

also violated Chappell’s Fifth and Fourteenth Amendment rights. See Antwine v, Delo, 54
E.3d 1357, 1371 (8th Cir. 1995); Darden, 477 U.S. at 181,

“Don’t Let The Defendant Fool You” Arguinents

Additional misconduct was committed as the prosecutors argued that the jurors would

be conned by Chappell, and they would be taking the easy way out, if they imposed a

sentence less than death

Don’tbe coned. (sic) It’s interesting, Dr. Etcoff in the beginning of his
testimony said, you know, the defendant, he’s just not sophisticated enough to
lie. I would know that. Then we heard on cross-examination all of these
things the defendant flat out liked to him about, that the doctor didn’t know.
And here’s a Ph.D. person who just got totally coned (sic) by the defendant,
and he coned (sic) the system, and he coned (sic) the system, and he coned
(sic) Mr. Duffy, sat across from him for two hours saying he really wanted to
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do something about that drugbproblem enough that Duffy let him go, and he
went straight out over to kill Debbie
He would like to see you coned (sic) in this case, ladies and gentlemen.

Don’t be coned. (sic) Don’t sell it short. Please, don’t go for the lesser things
because it’s easier. Do the right thing, even though it’s the harder thing, and
that would be an imposition of the death penalty. Because ladies and -

enilemen, the evidence in this case indicates this isthe appropriate penalty in
this case. It is the only appropriate penalty in this case.

XVIROA 3786-87.

And it wasn’t just Dr. Dufty that got snowed by the defendant. Dr.
Etcoff was snowed just as well. . . .

XVIROA 3801, T
Arguments that Chappell “conned” others constituted misconduct. See Cristy v. Horn,

28 F.Supp.2d 307, 318-19 (W.D. Pa. 1998) (holding that an argument that labeled the-

defendant as “the Greai Manipulator,” to whom prison was just a “revolving door,” only
served to inflame the jurors). See also U.S. v. Gonzalez, 488 F.2d 833, 836 (2d Cir. 1973)
(condemning remarks such as "you have to be born yesterday" to believe appellant's defense,
and the defense is "an insulf fo your intelligence,"); U.S. v. Drummond, 481 F.2d 62, 64 (2&
Cir, 1973) (condemning remarks such as the defendant's "testimony is so riddled with lies
it insults the intelligence of 14 intelligent people sitting on the jury"). Inflammatory
arguments of this type misdirect the focus of jurors away from the facts and the law. Miller
v. Lockhart, 65 F*.3d 676, 684 (8th Cir. 1995); Tucker v, Zant,724 F.2d 882, 889 (11th Cir.

1984) (Due Process Clause does not tolerate misleading arguments). This argument was also

improper and prejudicial because it was directed at the jurors and put them in the untenable
position of “them” against Chappell. People v. Payne, 187 A.D.2d 245,248 (N.Y. App. Div.
1993) (improper to suggest that defendant was trying to “sucker us,” because the “message

was that although the defendant has rights, those rights must be carefully measured because

it is ‘us’ against him.”).
Justice and Mercy Arguments

The prosecutor committed misconduct in arguing that the jury should not consider

mercy:
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But you can make some corrections now. We can’t bring Debbie back, but we
can see that justice is done. We're goingto talk aboutjustice in a few minutes.

XVIROA 3780.

So the question for you as jurors is not really do you have it in
yourselves, or are you a merciful person because as jurors you are serving a
different role in this case. You don’t just owe James Chapgell e
consideration of mercy, you owe the victims and the State of Neva
sentence as well. It’s probably tempting in this case to give life without, that
scems like a realistic sentence. You probably would feel like you are not
giving him any breaks at all with a life without sentence.

Butyouneed to ask yourself, is that truly justice fo what he did overthe

a a just -

years. What punishment reflects what he did to Debbie Panos, not just that - .

day, but over time. What punishment reflects how he degraded her by calling
het bitch and slut. What punishment compensates for breaking her nose, She

had to go to work with that object on her nose after it was broken and tell her - -

friends whathappened. He humiliated her. What punishment compensates her
for holding a knife to her in her own home so he could getinformation because
he thought she was gone too long that day. _

his from the Igaerson who spent his days taking her monefy and going
and getting high for the day. What punishment accounts for alf of that. What
punishment is justified for taking the life of a 26-year-old young woman, a
mother of three. Or how about what J)unishment accounts for Norma
Penfield’s loss the (sic) day. She lost her daughter. James Chappell brutally
murdered her only child that day. What compensates her.

Has that changed for her over ten years. Does she still bear that loss,
that burden ten years later, I mean, really the reality is it was casy for him after
he cFOt atrested on September 1st, ‘95, Il was all done for him at that point. He
didn’t have to deal with the aftermath of the devastation he caused. He didn’t
have to look two little boys in the face and tell then (si¢) their mother wasn’t
coming back. He didn’t have to listen to an eiI_gIhtayear- old boy ask for sle?:nng
pills. he didn’t have to listen to any of that. He didn’t have {o listen to a four-
year-old girl talk about -- asking her grandmother to sing like mom did. he

didn’t have to see any of his children’s faces when they wanted their mother .

over the years when the missed her. He didn’t have to arrange, at all, for
Debbie Panos; (sic) body to be transported to Michigan, He was spared all of
that, Those pieces were picked up by Norma Penfield.

He got to sit and worry about himself and formulate the best spin-on
events, the best version. And that’s all he has ever done his whole life. He got
to tell the doctors about his problems and his troubled childhood. If’s so
typical of how he spent his whole life. .

He sells those children’s coats and shoes, and Debbie works three jobs
so they can buy more. He beat Debbie in Tucson and she decides to move to
Las Vegas so they can get a fresh start. He treats Debbie badly, and she tells
her own mother, well, his grandmother wasn’tnice to him, she threw him out.
But the problem is what he did on that day, on August 31st, is so treacherous
and so selfish and so evil there’s truly no fixing what he did.

XVIROA 3802.

We’ve all said and you alt know at this point that the punishment should
fit the crime. And when you consider the decade of torment that he inflicted
on this woman, the loss that he imposed on fhree young children, the [oss that
he imposed on her mother, and his attitude after the fact, there’s only one
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punishment and that’s the death penalty.
XVIROA 3802.

It was misconduct for the prosecutor to argue that mercy for Chappell was not an
approptiate consideration. Presnell v. Zant, 959 F.2d 1524, 1529-31 (11th Cir. 1992);
Peterkin v. ITorn, 176 F Supp.2d 342, 372-73 (E.D. Pa. 2001); Lesko v. Lehman, 925 F.2d
1527, 1545-46 (3d Cir. 1991) (holding unconstitutional an argument that urged jurors to
settle the score between the defendant and the victims). This Court has also condemned

arguments of this type. Thomas v. State, 83 P.3d 818, 826 (Nev. 2004) (ﬁnd:ihg'_a

prosecutor’s argument was improper because it informed jurors that the “defendant 15

deserving of the same sympathy and compassion and metcy that he extended to [the

| yictims].”). It was also misconduct to argue that the only manner to achieve justice for Parios

and her family was to impose a sentence of death against Chappell. These arguments acted
to inflame the emotions and passions of the jury. Young, 470 U.S. at 9 n.7 (citing ABA
Standards of Criminal Justice 4-7.8); see also ABA Standards for Criminal Justice 3-S.é
(“The prosecutor should not make arguments calculated to appeal to the prejudices of the
jury); Floyd, 118 Nev. at 173,42 P.3d at 261 (“any inclination to inject personal beliefs into
arguments or to inflame the passions of the jury must be avoided. Such arguments clearly
exceed the boundaries of proper prosecutorial conduct.”). The prosecutor’s comments here
did nothing to .aid the jury in determining whether the death penalty was an appropriate .
sentence under NRS 200.035, but instead urged the jurors to return a sentence of death as
vindication, which was based upon the inflamed passions of the jury.

Based upon each of these incidents of misconduct, as well as the cumulative impact
of the misconduet, Chappell’s sentence of death should be reversed.
L. The District Couxt Failed To Instruct The Jury That The State Was Required

To Establish Beyond On_Beyond a Reasonable Doubt That Mitigating
Circumstances Did Not Outweigh Aggravating Circumstances

Chappell’s death sentence is invalid under the reliability guarantees of the Eighth
Amendment, the federal due process clause, under Blakely v. Washington, 542 U.S. 296

(2004), and under the Nevada constitution because the jury was not instructed that it was

70
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Attorney for Defendant
JAMES CHAPPELL
DISTRICT COURT
CLARK COUNTY, NEVADA
Kok ok R R
THE STATE OF NEVADA, CASENO. C131341
DEPT.NO. XXV
Plaintiff,
vs.
JAMES CHAPPELL,
Defendant.

RECEIPT OF COPY

RECEIPT OF COPY of the above and foregoing SUPPLEMENTAL BRIEF IN
SUPPORT OF DEFENDANT ‘S WRIT OF HABEAS CORPUS (POST-CONVICTION) is

hereby acknowledge this _ /*

day of February, 2012,

CLARK COUNTY DISTRICT ATTORNEY

200 Kewls Avente
Las Vegas; Nevada 89155
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Attorney for Defendant @}’f 5— 1, /9 \
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TAMES CHAPPELL CLERK OF THE COURT
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THE STATE OF NEVADA, CASENO. (131341
DEPT.NO, XXV
Plaintiff,
Vvs.
JAMES CHAPPELL,
Defendant.

MOTION FOR AUTHORIZATION TO OBTAIN EXPERT SERVICES AND FOR
PAYMENT OF FEES INCURRED HEREIN.

COMES NOW, Defendant, JAMES CHAPPELL, by and through his attorney,

CHRISTOPHER R. ORAM, ESQ., hereby requests this Honorable Court to issue an order
appointing an expert for Mr. Chappell. Defendant also requests on Order authorizing payment
in excess of the statutory maximum three hundred dollars ($300.00), not to exceed three thousand
dollars ($3,000.00) per expert unless prior Court approval is granted.
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This motion is made and based pleadings and papers on file herein, the affidavit of counsel
attached hereto, as well as any oral arguments of counsel adduced at the time of hearing.
DATED this l‘{b'day of February, 2012.
Respectfully submitted

CHRISTOPHER R, ORAM, ESQ.
Nevada Bar #004349

520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada, 89101

Attorney for Defendant
JAMES CHAPPELL

NOTICE OF MOTION
YOU, AND EACH OF YOU, will please take notice that the undersigned will bring the
foregoing MOTION FOR AUTHORIZATION TO OBTAIN EXPERT SERVICES AND FOR
PAYMENT OF FEES INCURRED HEREIN on for hearing on the 4&/ day of

—_—
Lh

Las VEGAS, NEVADA $9101
[a—
=2}

CERISTOPHER R. ORAM, LTD.
520 SOUTH 4™ STREET | SECOND FLOOR
TEL. 702.384-5563 | FAX, 702.974-0623

MNMNMM[\)[\)NI—*D—‘D—‘
Oo*JG\Lh-hUJl\JD—AG\OOO\-]

%M 2012, at the Clark County Courthouse, 200 Lewis Avenue in District Court,
Department XXV at the hour of ﬁ .m. or as soon thereafter as counsel may be heard,

Respectfully submitted

CHRISTOPHER R. ORAM, ESQ.
Nevada Bar # 004349

520 S. Fourth Street, 2nd Floor
Las Vegas, NV 89101

Attomey for Defendant
JAMES CHAPPELL
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POINTS AND AUTHORITIES

Nevada Revised Statute 7,135 states:
Reimbursement for expenses; employment of investigative, expert or other
services:The attorney appointed by a magistrate or district court to represent a
defendant is entitled, in addition to the fee provided by N.R.S. 7.125 for his services
to be reimbursed for expenses reasonably incurred by him in representing the
defendant and may employ, subject to the prior approval of the magistrate or the
district court in an ex parte application, such investigative, expert or other services as
may be necessary for an adequate defense. Compensation to any person furnishing
such investigative, expert or other services must not exceed $300.00, exclusive of
reimbursement for expenses reasonably incurred, unless payment in excess of that
limit is:

1. Certified by the trial judge of the court, or by the magistrate if the services
were rendered in connection with a case disposed of entirely before him, as
necessary to provide fair compensation of services of an unusual character or
duration; and

2. Approved by the presiding judge of the judicial district in which the attorney
was appointed . . .

In the instant case, Mr. Chappell is currently in his post-conviction proceedings on charges
of murder. In light of the seriousness of the capital conviction of Mr. Chappell, and the tasks that
need to be completed in order to properly raise issues on behalf of Mr. Chappell, I believe it is
necessary that experts be permitted to act in the capacity for Mr. Chappell through his post-
conviction proceedings.

First, an expert is needed is perform a P.E.T. scan. In the instant case, the defense
presented evidence inmitigation regarding the defendant’s environment, However, the defense never
had the defendant’s brain properly analyzed. It was incumbent upon the defense to have the defendant
propetly analyzed.

A Positron Emission Tomography Scan (PET Scan) is a nuclear medicine imaging technique
which produces a three dimensional picture of the functional process in the body. PET Neurcimaging
is based on an assumption that areas of high radioactivity are associated with brain activity. What is
actually measured indirecily is the flow of blood to different parts of the brain, which is generally
believed to be correlated, and has been measured using the tracer oxygen. It can also assist in
examining links between specific psychological processes or disorders in brain activity ( “A Close
look into the Brain,” Julich Research Center, 29 April 2009.)

In the instant case, the defense should have investigated in an effort to determine whether Mr.

3
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Chappell suffered from internal difficulties within the brain. A review of the file fails to reveal that
counsel attempted to obtain an analysis of Mr. Chappell’s brain. Mr, Chappell is currently requesting
funding to conduct this testing.

A second expert is needed to perform a full neurological exam on Mr. Chappell in order
to determine any additional issues that may be raised on his behalf, Over ten years had passed
since Mr. Chappell had been tested prior to his third penalty phase.

Additionally, a third expert is needed to determine the possible effects of Fetal Alcohol
Spectrum Disorder on Mr. Chappell. Fetal Alcohol Spectrum Disorders area group of disorders that
can occur in a person who’s mother drank alcohol during pregnancy. The effects can include physical
problems and prbblems with behavior and learning, . There was evidence that Mr, Chappell’ smother
may have been addicted to drugs and alcohol. A proper investigation should have been conducted to
determine whether James was born to a mother who was ingesting narcotics and/or alcohol during
her pregnancy. There is no indication in the voluminous file that counsel investigated the possibility
of fetal alcohol syndrome.

WHEREFORE, for the foregoing reasons, Mr. Chappell requests this court to authorize an
order granting the services of experts to perform a P.E.T. Scan, a neurological exam, and testing for
Fetal Alcohol Syndrome. Additionally, for this Court to allow payment for his/her fees in excess of
the statutory maximum three hundred dollars ($300.00), not to exceed three thousand dollars
($3,000.00) per expert unless prior Court approval is granted.

DATED this Mmday of February, 2012.
Respectfully submitted:

Gy

CHRISTOPHER R, ORAM, ESQ.
Nevada State Bar #004349

520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101

Attorney for Defendant
JAMES CHAPPELL
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AFFIDAVIT OF CHRISTOPHER R. ORAM, ESQ.

IN SUPPORT OF MOTION FOR AUTHORIZATION TO OBTAIN EXPERT SERVICES
AND FOR PAYMENT OF FEES INCURRED HEREIN

STATE OF NEVADA )
COUNTY OF CLARK %SS:

CHRISTOPHER R. ORAM, ESQ., having been duly sworn, deposes and says:

1. Your Affiant is an attorney duly licensed to practice law in the State of Nevada.

2. James Chappell by and through his attorney, CHRISTOPHER R. ORAM, ESQ.,
hereby requests this Honorable Court to issue an order appointing an expert for Mr. Chappell
Defendant also requests on Order authorizing payment in excess of the statutory maximum three
hundred dollars ($300.00), not to exceed three thousand dollars ($3,000.00) per expert unless
prior Court approval is granted.

3. In the instant case, Mr. Chappell is currently in his post-conviction proceedings on
charges of murder. In light of the seriousness of the capital conviction of Mr. Chappell, and the
tasks that need to be completed in order to properly raise issues on behalf of Mr. Chappell, I
believe it is necessary that experts be permitted to act in the capacity for Mr. Chappell through
his post-conviction proceedings,

4. Mr. Chappell requests this court to authorize an order granting the services of an expert
to perform a P.E.T. Scan, a neurological exam, and testing for Fetal Alcohol Syndrome.
Additionally, for this Court to allow payment for his/her fees in excess of the statutory maximum
three hundred dollars ($300.00), not to exceed three thousand dollars ($3,000.00) per expert
unless prior Court approval is granted.

5. That this motion is being made in good faith and not for purposes of delay.

6. Further your affiant sayeth naught.
DATED this | 3@3@ of February, 2012.

SUBS%IBED AND SWORN to before me

this |4 fFeb , 2012, Rt S R,
ay 0 \33 ruary ; e ?ﬁ"‘:\ Jf;g%%gfgvlﬁﬂ?.ﬁs 'l ELR TR
C\‘M s T ‘otar YBhe-Etai N Tl e e s
cﬁlm%’?ﬁﬁ for said H @*@ﬁ APPTND, 0.07211
and State ! "3’“« = Exalrg Februory 18, 2013
SEENTL G 5 S
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CHRISTOPHER R. ORAM, ESQ,
Nevada State Bar #004349

520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101

(702) 384-5563

Attorney for Defendant

JAMES CHAPPELL
DISTRICT COURT
CLARK COUNTY, NEVADA
R R k%
THE STATE OF NEVADA, CASENO. (131341
DEPT.NO. XXV

Plaintiff,
Vs.
JAMES CHAPPELL,

Defendant.

RECEIPT OF COPY |
The above MOTION FOR AUTHORIZATION TO OBTAIN EXPERT SERVICES
AND FORPAYMENT OF FEES INCURRED HEREIN is hereby acknowledged this # day
of February, 2012,

Clark County District Attorney

200 LewigAVenue
Las Vegas, N@e/ 89155
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SUPP

CHRISTOPHER R. ORAM, ESQ.

Nevada State Bar #004349

520 8. Fourth Street, 2nd Floor Jur 30 < PY 117
Las Vegas, Nevada 89101 L [ 35 PH (2
(702) 384-5563 ;
Attorney for Defendant PO R
JAMES CHAPPELL Loy 8 T AOURT
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, CASENO. C(C131341
DEPT.NO. XXV
Plaintiff,
VS.
JAMES CHAPPELL,
Defendant.

REPLY TO STATE’S RESPONSE TO SUPPLEMENTAL BRIEF IN SUPPORT OF

DEFENDANT‘S WRIT OF HABEAS CORPUS.

COMES NOW, Defendant, JAMES CHAPPELL, by and through his counsel of record,

CHRISTOPHER R. ORAM, ESQ., hereby submits his Reply to the State’s Response to the

supplemental brief in
"
"
1
1
"
1
1
"

support of Defendant's Writ of Habeas Corpus (Post-Conviction).
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This Supplement is made and based upon the pleadings and papers on file herein, the Points
and Authorities attached hereto, and any oral arguments adduced at the time of hearing this matter.
DATED this"ﬁ%lay of July, 2012.
Respectfully submitted:

CHRISTOPHER R. ORAM, ESQ.
Nevada Bar #004349

520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101

(702) 384-5563

Attorney for Petitioner
JAMES CHAPPELL
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STATEMENT OF THE CASE

The Statement of the Case stands as enunciated in Mr. Chappell’s Supplemental Brief.
This Reply was originally due on July 26, 2012. However, it should be noted that Chief Deputy
District Attorney Steve Owens gave the undersigned until Monday, July 30, 2012, to file this
Reply, L

STATEMENT OF THE FACTS
The Statement of the Facts stands as enunciated in Mr. Chappell’s Supplemental Brief.
ARGUMENT

L. STANDARD OF REVIEW FOR INEFFECTIVE ASSISTANCE OF COUNSEL.

This argument stands as enunciated in Mr. Chappell’s Supplemental Brief.

IL MR. CHAPPELL RECEIVED INEFFECTIVE ASSISTANCE QF COUNSEL
DURING THE THIRD PENALTY PHASE IN VIOLATION OF THE FIFTH
SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION.

In the instant case, penalty phase counsel failed to properly investigate and prepare for the

penalty phase. There are multiple instances identified by Mr. Chappell included in this section.

Failure fo obtain a P.E.T. Scan

Failure to test Mr. Chappell for the effects of fetal alcohol syndrom and/or
being born to a drug addicted mother

Iailure to properly prepare the expert wiinesses: Dr. Etcoff, Dr. Grey, and
Dr. Danton

Failure to present mitigation witnesses to the jury

Failure to obtain an expert regarding pre-ejaculation fluids

Failure to present lay witnesses

S I N

Pretrial investigation is a critical area in any criminal case and the failure to accomplish

the investigation has been held to constitute ineffective assistance of counsel. In Jackson v.

! The State argues that Mr. Chappell is procedurally barred from raising claims (State’s
Response pp. 7-10). However, the State does not specify which of Mr, Chappell’s arguments they
believe to be procedurally barred. Within the body of the State’s Response, the State does not
identify any individual arguments they believe to be time barred. In fact, with the exception of
argument eight (State’s Response VILI, pp. 29), the State does not claim that any individual
argument is time barred. Mr. Chappell would respectfully request that the Court order the Stafe to
response specifically to any arguments they believe are time batred so that Mr. Chappell may be
given an opportunity to properly respond. However, perhaps argument eight is the only issue the
State believes is time barred. In that event, Mr. Chappell has adequately responded.

3
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Warden, 91 Nev. 430, 537 P.2d 473 (1975), the Nevada Supreme Court held,
It is still recognized that a primary requirement is that counsel...conduct careful
factual and fegal investigation and inquiries with a view towards developing
matters of defense in order that he make informed decisions on his clients behalf
both at the pleadings stage...and at trial. Jackson, 92 Nev. at433, 537 P.2d at 474.
Federal courts are in accord that pretrial investigation and preparation are key to effective

assistance of counsel. See, U.S. v. Tucker, 716 F.2d 576 (1983). In U.S. v. Baynes, 687 F.2d 659

(1982), the federal court explained,

Defense counsel, whether appointed or retained is obligated to inquire thoroughly
into all potential exculpatory defenses in evidence, mere possibility that
investigation might have produced nothing of consequences for the defense does
not serve as justification for trial defense counsels failure to perform such
investigations in the first place. The fact that defense counsel may have performed
impressively at trial would not have excused failure to investigate claims that
might have led to complete exoneration of the defendant.

Counsel’s complete failure to properly investigate renders his performance ineffective.

[F]ailure to conduct a reasonable investigation constitutes deficient performance.
The Third Circuit has held that "[ijneffectiveness is generally clear in the context
of complete failwre to investigate because counsel can hardly be said to have made
a strategic choice when s/he [sic] has not yet obtained the facts on which such a
decision could be made." See U.S. v. Gray, 878 F.2d 702, 711 (3d Cir.1989). A
lawyer has a duty to "investigate what information ... potential eye-witnesses
possess[ ], even if he later decide[s] not to put them on the stand." Id. at 712. See
also Hoots v. Allsbrook, 785 F.2d 1214, 1220 (4th Cir.1986) ("Neglect even to
interview available witnesses to a crime simply cannot be ascribed to trial strategy
and tactics."); Birt v. Montgomery, 709 F.2d 690, 701 (7th Cir.1983) . ..
("Essential to effective representation . . . is the independent duty to investigate
and prepare.").

A.  FAILURE TO PRODUCE TESTIMONY FROM JAMES FORD AND
IVORY (IVRI) MORRELL

During the original post-conviction, counsel alleged that trial counsel had been
ineffective for failure to produce several mitigation witnesses. Specifically, post-conviction
counsel complained that James C. Ford and Ivory Morrell (friends of James Chappell) were not
called to testify. At the conclusion of the post-conviction hearings, the district court granted the
writ in part and denied the writ in part. The district court concluded that Mr. Chappell received
ineffective assistance of penalty phase counsel for the failure to call mitigation witnesses. This
decision was upheld on appeal from the first post-conviction. Thereafter, post-conviction counsel

represented Mr. Chappell at the second penalty phase. Interestingly enough, neither James C.
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Ford nor Ivory Morrell testified during the second penalty phase.

In the State’s Response, the State claims counsel was not ineffective for failing to present
these two mitigation witnesses and investigating potential witnesses while the defendant lived in
Arizona (State’s Response pp. 1). First, the State argues defense counsel presented ample
evidence of Mr. Chappell’s relationship with his wife and upbringing to be deemed effective.
The State simply enunciates facts adduced at the second penalty phase and contends this satisfies
counsel’s responsibilities in presenting mitigating evidence. However, the State made a similar
argument in an effort to oppose Mr. Chappell’s original post-conviction proceedings. During the
original post-conviction proceedings, the State atgued original trial counsel was effective and
presented ample mitigation evidence. However, post-conviction counsel argued there were
numerous potential mitigation witnesses that were not presented to the jury. In essence, the State
makes the identical argument in opposition to the instant petition as they did in the original
petition.

However, the State’s position before this Court is directly contradicted by the concerns of
the prosecutor during the second penalty hearing. Here, Mr. Chappell claims his attorney’s were
ineffective for failing to call the very mitigation witnesses that the Nevada Supreme Court
deemed ineffective assistance of counsel. During the second penalty phase the prosecution was
so concerned with the failure to present mitigation witnesses the prosecution actually made a
record of this significant concern.

The prosecutor stated,

I went back and reviewed the court’s order which was the basis for the reversal of

the penalty phase and the reason why we were in the proceeding, the decision by

Judge Douglas, I believe, confirmed by the Supreme Court in the order of

affirmance that the defense failed to call certain witnesses that would have made a

difference in the outcome of the original case.

There were eight or nine witnesses that were detailed in the briefs and the

decision. For the record, my notation on that would indicate that would be Shirley

Serrelly, James Ford, Ivory Morrell, Chris Bardo, David Greene, Benjamin Dean,

Claira Axom, Barbara Dean, and Ernestine Harvey. Of those nine names the

defendant only called two of them, by my understanding, There were five of them

that were not called, no affidavits were submitted, no letters were written in, no

testimony was given in summary by third parties (16 ROA 3803-3804).

During the second penalty phase, the prosecution was obviously concerned regarding the
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failure of defense counsel to present numerous mitigation witnesses. Yet, the State now argues
that defense counsel provided effective assistance of counsel. The State’s position is in direct
contradiction to the prosecutor’s position during the second penalty phase.

Next, the State argues defense counsel introduced Marabel Rosales, a mitigation
investigator, to summarize the potential testimony of the mitigation witnesses. Apparently, the
State believes that the failure to call available live witnesses to the stand can be substituted for
the unemotional testimony of an investigator who would summarize the mitigation witnesses
potential testimony. First, this fails to consider the fact that witnesses in the penalty phase
provide emotion for the jury to consider during their deliberation process. The jury was facing a
life or death decision. For the State to argue that an emotionless investigator equals the
passionate pleas for life, is meritless. Jurors are not computers. The death penalty is undoubiedly
the most emotional decision a jury ever decides in the United States. This is why the prosecutor
voiced such concern to the district court during the second penalty phase.

The State argues that defense counsel’s failure to present the mitigation witnesses were

reasonable strategic decisions (State’s Response pp. 14). In Doleman v. State, 112 Nev. 843, 848,

941 P.2d 278, 280 (1996), the Nevada Supreme Court held that reasonable strategic decisions on
the part of defense counsel are virtually unchallengeable: The State contends that the failure to
call available mitigation witnesses is a strategic choice which is unchallengeable. Again, the
State’s argument is belied by logic. According to defense counsel, the decision was made to
relieve the witnesses of their duties pursuant to a subpoena because of concerns that the
witnesses may have difficulty with their employment status. Therefore, defense counsel chose to
permit the witnesses to leave rather than present them to the jury in an effort to spare Mr.
Chappell’s life. Notably, defense counsel called a few witnesses out of order, in the State’s case
in chief. However, no attempts were made to put on these mitigation witnesses out of order. Had
defense counsel requested that the mitigation witnesses be called out of order, this issue would
not be ripe for review. Defense counsel’s concern for the employment status of these extremely
important mitigation witnesses pales in comparison to the necessity to save Mr, Chappell’s life.

Defense counsel had a duty to Mr. Chappell not the employment concerns of these witnesses.
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The State claims that Mr. Chappell failed to produce any convincing theory as to why
these witnesses live testimony would change the outcome of the proceedings (State’s Response
pp. 15). On appeal from post-conviction, the Nevada Supreme Court determined that Mr.
Chappell should receive a new penalty phase based in patt on the failure to call available
mitigation witnesses. Here, defense counsel (who had been post-conviction counsel) made the
same identical mistake that cause reversal. Therefore, Mr. Chappell has provided overwhelming
evidence that the Nevada Supreme Court would find a new penalty phase mandated given the
repeat of these errors. The State’s contention that Mr. Chappell has not provided a convincing
theory of why the live witnesses testimony would have changed the outcome is belied by the law
of the case. Why did Mr. Chappell receive a new penalty phase for the failure to call the
mitigation witnesses and thereafter defense counsel again failed to present the mitigation
witnesses. The error is identical. Mr. Chappell is entitled to a new penalty phase.

Is it important to remember that Mr. Ford was Chappell’s best friend in Michigan. Ivory
Morrell had been close friends with Mr. Chappell and Debra in Michigan and had stayed in
contact with them in Arizona. This leads to Mr. Chappell’s next contention.

Counsel was ineffective for propetly investigating the defendant’s past and his
relationship with Debra while living in Arizona. In the supplemental petition, Mr. Chappell raises
this contention. Mr. Chappell filed a motion for authorization to obtain an investigator and for
payment of fees simulfaneously with his supplemental petition. Mr. Chappell requested resources
for an investigator to assist in these endeavors. The State has opposed the motion. Ironically, in
the State’s Response, the State claims “a defendant who alleges a failure to investigate must
demonsirate how a better investigation would have benefitted his case and changed the outcome

of the proceedings” Molina v. State, 120 Nev. 185, 87 P.3d 533 (2004) (State’s Response pp.135).

Citing United States v. Portet, 924 F.2d 395, 397 (1* Cir. 1991), the State argues that Mr.
Chappell should have alleged with specificity what the investigation would have revealed and
how it would have changed the outcome of the trial (State’s Response pp. 15). The State
concludes that Mr. Chappell has made bear allegations which do not warrant relief (State’s

Response pp. 15) (citing, Hargrove v. State, 100 Nev. 498, 686 P.2d 222 (1984). Here, upon
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information and belief, there was limited investigation into Mr. Chappell’s relationship, while
living in Arizona. Mr. Chappell desires an evidentiary hearing to question counsel as to what
efforts were made to investigate the relationship and background of the couple in Arizona. Mr.
Chappell specifically requested that the Court provide an investigator to assist in the
investigation of Arizona. The State opposed the motion and now claims that Mr. Chappell is
making bare allegations without specific information. It is true that Mr. Chappell has been unable
to investigate this matter because he has not been authorized to send an investigator to begin the
appropriate task. It is grossly unfair for the State to preclude Mr. Chappell the funds to
investigate and then claim he has failed fo present any specifics regarding an investigation that
the State has thwarted. The State’s argument proves that Mr. Chappell should be entitled to an
evidentiary hearing and reasonable funding for an investigation.

The Nevada Supreme Court in Doleman v. State, 112 Nev. 843 921 P.2d 278 (1996)

concluded:

We conclude that the failure of Doleman's trial counsel to reasonably investigate

the potential testimony of certain witnesses at Doleman's penalty hearing

constituted ineffective assistance of counsel. In this case, the court found that trial

counsel's failure to call witnesses from an institution where the convicted

individual had attended school, who would have testified as to the convicted

individual's ability to function in structured environments and adhere to

institutional rules, constituted a violation of the reasonable effective assistance

standard.

Defense counsel's failure to investigate the facts can render a result “unreliable"Buffalo v.
State, 111 Nev. 1139, 901 P.2d 647 (1995).

In the instant case, the defense failed to properly present mitigation witnesses and
investigate in violation of the fifth, sixth, eighth and fourteenth amendments to the United States
Constitution.

B. FAILURE TO OBTAIN AN EXPERT

The sole aggravator found by the jury was that the murder was committed during the
commission of a sexual assault. Nevada law requires that at least one aggravating circumstance

be proved beyond a reasonable doubt in order for a defendant to be death eligible. Without the

sexual assault aggravator, Mr. Chappell could not be sentenced to death. Mr. Chappell was not

04498




LR = T = . D T V% B O

L e e e T )
Sy B W N e D

LAS VEGAS, NEVADA 89101
TEL. 702.384-5563 | FAX. 702.974-0623

CHRISTOPHER R. ORAM, LTD.
520 SOQUTH 4™ STREET| SECOND FLOOR
a6 T 6 T N B N R N
S =1 SN th R W N = S W e =]

charged with sexual assault. Interestingly enough, if the State reasonably believed that Mr.,
Chappell had committed sexual assault, it is curious why they chose not to charge him with such
a serious crime. Instead, Mr. Chappell was given notice that the State intended to seek the death
penalty against him based on a single aggravating circumstance, sexual assaulf.

Dr. Sheldon Green performed the autopsy on Ms. Panos. A sexual assault kit was taken
by the crime scene analyst with negative results (15 ROA 3673). Ms. Panos was fully clothed
when she was discovered. This couple had a long and turbulent relationship. The couple lived in
Michigan, Arizona and Nevada. Each time, Ms. Panos assisted Mr. Chappell in relocating. Often,
the couple would have fights and split up. However, reconciliation was always inevitable. Some
witnesses testified that Ms. Panos was attempting (o flee the grip of Mr., Chappell. However, a
careful review of the record provides a somewhat different story. Each time witnesses claimed
that Ms. Panos was fleeing, Ms. Panos then enabled Mr. Chappell to come and reconcile the
relationship. Originally, the couple lived in Michigan. However, Ms, Panos’ parents moved to
Tucson, Arizona. Eventually, Ms. Panos made arrangements to assist Mr. Chappel! in reuniting
and living together in Arizona (13 ROA 3054). Ms. Panos and Mr. Chappell continued to have
children together, In fact, Mr. Chappell left Arizona for a period of time and Debra begged him
to return to Arizona (15 ROA 3644). During the lengthy relationship, there were numerous
alleged incidents of domestic violence. Yet, each and every time Ms. Panos continued to
reconcile the relationship.

In the State’s response, the State continuously ignores the dynamic of this lengthy
relationship. The State would have this Court believe that Ms. Panos was trying to flee Mr.
Chappell and begin a new life. However, the facts of the relationship dictate otherwise. It appears
that there was a cyclical aspect to the relationship. Unfortunately, in relationships of domestic
violence it is not uncommon to find reconciliation even after acts of domestic violence.

These facts are necessary to establish, in part, that no sexual assault occurred. The
Nevada Supreme Court found evidence of sexual assault based on five factors. The most
important factor, was the conclusion that Mt. Chappell had lied to the police when he claimed

consensual sexual contact with Debra, but denied ejaculation, The State and the supreme court
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then concluded that Mr. Chappell must have lied because semen matching his DNA was
recovered. (Order of Affirmance, 10/20/ 2009, pp. 3-4). A brief analysis of these factors is
necessary to establish the necessity for an expert. First, the State has continuously argued that
Ms. Panos was curled up in a fetal position and highly fearful when she found out that Mr.
Chappell had been released from jail. However, the facts clearly show that Ms. Panos then left
the safety of her fiiends home and went directly back to her apartment where she surely would
have known that Mr. Chappell would go. Tt makes no sense that a person so highly fearful of M.
Chappell would leave the safety and comfort of a friends home to proceed back to a place of
great danger. It makes much more sense that the paitern of the relationship was continuing. Ms.
Panos would again consider reconciliation (no matter how unwise) with Mr, Chappell. .

Next, the State would contend that Ms. Panos had told Mr. Chappell the relationship was
over. Perhaps, this is true. However, that assertion was made by this couple ad nauseam. The
relationship was constantly over and reconciliation constantly occurred. It is much more
consistent that the pattern was continuing at the time that Ms. Panos left the security of a safe
house and proceeded back to the trailer where she knew that Mr. Chappell would proceed. The
State contends that Ms, Panos was in the process of moving so that Mr. Chappell could not find
her. This also before. At one point, when the relationship was over, Mr. Chappell moved back to
Michigan and Ms. Panos begged him to return. While working at the police department in
Arizona, Ms. Panos was a victim of domestic violence. Ms. Panos quit her job and proceeded to
Las Vegas wherein she again assisted Mr. Chappell to reconcile and continue their lengthy
relationship in Las Vegas.

Therefore, the factors relied upon by the State all seem to be easily countered. However,
the most devastating fact in proving sexual assault was proof that Mr. Chappell had lied. In fact,
the Nevada Supreme Court dedicated the fact that semen was located even though Mr. Chappell
had denied ejaculation, as a significant factor in proving sexual assault. At trial and in the second
penalty phase, counsel stood idly by and let this ridiculous fact stand as proven. This fact is
contradicted by every health teacher in high school. Taken to it’s logical conclusion, one can

believe that a women cannot get pregnant unless a male cjaculates. Every teenager in the United

10
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States is strongly advised to avoid this type of scientific misconception. Unfortunately, both the
State, the defense and the Nevada Supreme Court have accepted this archaic belief as true. Even
though science is in direct contradiction to this fact. Mr. Chappell admitted a sexual encounter
with Ms. Panos shortly before the murder. Hence, Mr. Chappell could have been telling the truth
that a sexual encounter occurred, he did not ejaculate, and semen was found.

Dr. Roger Iarms, M.D., drafted an article, “Birth Control: Can Pre-ejaculation Fluid
Cause Pregnancy?”. In the beginning of the article, Dr. Harms first word is “yes”. Dr, Harms
concludes, “pre-gjaculation fluid may contain sperm, which means that a women can get
pregnant even when ejaculation doesn’t occur within the vagina”. Countless studies have come
to the same obvious conclusion. Actually, it is bizarre that this argument and establishment of
this well known fact is necessary. However, the State seems to blatantly ignore science.

If Mr. Chappell had informed authorities that he had not had a sexual encounter with Ms.
Panos, clearly the Court could determine that he was lying.

The very fact that this assertion is not obvious is proof of ineffective assistance of
counse,] for failing to present an expert on this issue. In the State’s response, they claim that
there was overwhelming evidence of sexual assault. The State also proceeds to outline how Dr.
Gray testified that there was no physical evidence that would support a finding of sexual assault
(State’s Response pp. 16) (13 ROA 3223-6). The State admits that Dr. Danton testified that Ms.
Panos would use sex fo calm M. Chappell down, when he was angry (State’s Response pp. 16)
(14 ROA 3330).

The State concludes that counsel made a strategic choice to call certain witnesses (State’s
Response pp. 16). What strategic reason would defense counsel have for not calling a witness to
contradict this miconception. However, what appeared to be obvious, is being used against M.
Chappell as evidence that he committed sexual assault.

Next, the State argues that Mr. Chappell fails to demonstrate how an expert witness

would have benefitted his case (State’s Response pp. 17) (citing, Strickland v. Washington, 466

U.S. 668, 80 L. Ed. 2d 674, 104 S.Ct. 2052 (1984) and State v. Molina, 120 Nev. at 192, 87 P.3d

at 538). Here, Mr. Chappell can clearly show how the expert would have benefitted his case. If

11
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Mr. Chappell’s attorneys had called an expett to establish that an individual can have sexual
intercourse, not €jaculate, and leave semen, than the State would not have been able to conclude
that Mr. Chappell was lying. Mr. Chappell respectfully demands funding for an expert so that the
record properly reflects that Mr. Chappell’s statement to the police is not just possible, but
probable, Mt, Chappell has a right to present an expeit to correct the record. If Mr. Chappell’s
attorneys had presented this testimony, the State would not be able to continue to assert that he
had lied to the police even though the State’s assertion is belied by science. Without this
aggravating circumstance, Mr. Chappell is not death eligible.

I essence, Mr., Chappell’s testimony and statement to the police is much more consistent
with reality than the arguments made by the State. Mr. Chappell had consensual sex with his
wife. Ms. Panos dressed herself. Unfortunately, Mr. Chappell went into a rage, having found a
letter he believed to be a love letter, and stabbed his wife to death. All patties appear to agree that
Mr. Chappell stabbed his wife to death. However, sexual assault was not a part of this case.

Defense counsel’s performance for failure to obtain an expert to prove the obvious was
deficient. But for the deficiency, the result of the penalty phase would have been different
because the aggravating circumstance could not be proven beyond a reasonable doubt. See,

Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). Mr. Chappell

received ineffective assistance of counsel in violation of the sixth and fourteenth amendments to
the United States Constitution.

C. FAILURE TO OBTAIN A P.E.T. SCAN

In the instant case, Mr. Chappell had an extremely low 1Q. It appears that Mr. Chappell’s
mother may have been addicted to drugs and alcohol. A proper investigation should have
included whether Mr. Chappell was born while his mother was ingesting narcotics and/or alcohol
during her pregnancy. It does not appear from the record that fetal aleohol syndrome was
investigated. During closing argument, defense counsel argued Mr. Chappell’s mother was
addicted to drugs and alcohol and was quite possibly using drugs and/or alcohol while she was

pregnant (16 ROA 3788). In Haberstroh v. Nevada, 119 Nev. 173, 69 P.2d 676 (2003), the

Nevada Supreme Cowt reversed Mr. Haberstroh’s sentence of death for a new penalty phase. In

12
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the decision, the Nevada Supreme Court noted that mitigation evidence which had not been
offered at the first sentencing hearing, should be offered at a new hearing which included
“evidence that he suffers from pattial fetal alcohol syndrome, mild neuropsychological
impairment, a low average 1Q, personality disorder, and that he grew up with alcoholic parents
and suffered physical and emotional abuse™ 69 P.3d at 683. The Court’s decision in Haberstroh
is important because it recognizes the substantial impact of fetal alcohol syndrome at sentencing
and provides support for an argument that the failure to develop such evidence would be
prejudicial.

In the instant case, Mr. Chappell is similarly situated to Mr. Haberstroh. Counsel utterly
failed to present evidence of fetal alcohol syndrome or even investigate the possibility that the
syndrome existed in this case. Counsel should have been aware of this potential mitigation based
on counsel’s argument that Chappell’s mother was possibly using alcohol and/or drugs at the
time of pregnancy. Additionally, all of Mr, Chappell’s siblings were involved with controlled

Haberstroh, {

substances. In direct contradiction to the Nevada Supreme Court’s concerns i
State concludes in their response,

Considering that the jury found that the defendant was born to a drug, alcohol
addicted mother, defendant fails to demonstrate that obtaining a PET scan and/or
brain imaging even if these tests would have revealed that the defendant did have
fetal alcohol syndrome would have led to a more favorable outcome at Iis pemalty
hearing. Thus, defendant fails to meet his burden under Strickland and this claim
must fail (State’s Response pp. 19).

The State’s entire conclusion disregards the reasoning and discussion by the Nevada

Supreme Court in Haberstroh.

In the matter of the personal restraint of James Leroy Brelt, 142 Wn.2d 868, 16 P.3d 601

(Washington, 2001), the Washington Supreme Coulx e first degree murder conviction
and death sentence based upon ineffective assistance of counsel. The Washington Supreme Court
held that trial counsel was ineffective based on 1) trial counsel knew or should have known that
petitioner had significant medical and mental conditions; 2) substantial medical and psychiatric

opinion was available; 3) counsel failed to conduct a reasonable investigation into the medical

and mental conditions; and 4) the reference hearings expert legal testimony established that

13
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counsel, by failing to take any meaningful steps to develop petitioner’s defense deprived
petitioner of effective assistance of counsel. Id. In Brett, the Washington Supreme Court
explained,
We agree with the Ninth Circuit’s approach ' which is consistent with
Strickland, and find it analogous to the presek ¢. Here, defense counsel did
almost nothing. The only expert sought by counsel to evaluate Brett’s fetal alcohol

effect was a psychologist wholly unqualified to render a medical diagnosis of
Brett. Dr. Stanulis informed defense counsel of this fact immediately. However,

neither Dane nor Foster meved for the appointment of a qualified expert. 16 P.3d
601, 608. (Citin@lﬁ F.3d 1223 (9" Cir.), Cert denied, 527

U.S. 1049, 119 Syp. Ct. 2414, 144 F.. Ed. 2d. 811 (1999).

M. Chappell was denied effective assistance of counsel when counsel knew or should
have known of the possibility/probability that fetal alcohol syndrome existed yet did nothing to
establish this fact. In Caro, the Ninth Circuit stated,

Counsel have an obligation to conduct an investigation which will allow a
determination of what sort of experts to consult. Once that determination has been
made, counsel must present those experts with information relevant to the
conclusion of that expert. Caro, 165 F.3d at 1226 (HN 6). Sec also, Bloom v,
Calderon, 132 F.3d 1267, 1277 (9™ Cir. 1997), Cert. denied, 523 U.S. 1135, 140
L. Ed. 2d 1104, 118 Sup. Ct. 1856 (1998).

It was incumbent upon Mr. Chappell’s counsel to request funding for brain imaging
and/or a PET scan. It was incumbent upon Mr. Chappell’s counsel to investigate the possibility
of fetal alcohol syndrome. Mr. Chappell received ineffective assistance of counsel and
specifically requests funding to analyze Mr. Chappell for the presence of fetal alcohol syndrome
and requests permission for brain imaging.

D. FAILURE TC PRCPERLY PREPARE EXPERT WITNESSES PRIOR TO

PENALTY PHASE

For the purposes of this Reply, subsections “D” and “E” have been joined together.

E. FAILURE TO PROPERLY PREPARE A LAY MITIGATION WITNESS

For the purposes of this Reply, subsections “D” and “E” have been joined together.

In Mr. Chappell’s supplemental brief, he provides analysis for each of the experts that
were unprepared to testify based upon ineffective assistance of counsel. Additionally, Mr.
Chappell outlined the failure to properly prepare Mr. Benjamin Dean, a lay mitigation witness.

In the State’s response, they provide limited analysis regarding each of the witnesses that

14
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Mr. Chappell complained about. In sum, the State argues,

Moreover, defendant fails to show a reasonable probability that the result of his

penalty hearing would have been any different had the above witnesses testified

differently. In fact, defendant fails to allege what exactly would have been

different about the witnesses testimony if there had been more preparation.

Defendant cannot meet either prong of Strickland by a preponderance of the

evidence (State’s Response pp. 20).

As was previously noted in subsection B, the defense failed to present expett testimony to
rebut the presumption that semen cannot be present unless ejaculation occurs. Dr. Luis Etcoff
was reduced to testifying that Mr. Chappell’s story was “bogus™, During cross-examination, Dr.
Etcoff admitted that Mr. Chappell’s story regarding consensual sex made no sense. Dr. Etcoff
admitted that Mr. Chappell’s story that he did not ejaculate, was unfounded based upon the
location of semen. A review of Dr. Etcoff’s testimony reveals that he had limited knowledge of
the facts of the case. Obviously, if the defense had an expert to establish that semen could be
present without ejaculation, Dr. Etcoff would not have been admitting that Mr. Chappell’s story
was “bogus”. Everyone seemed to accept that semen could not be present unless the defendant
ejaculated.

Dr. Grey also testified that he had not seen the DNA report. On cross-examination, Dr.
Grey admitted he had not seen the report which discussed the presence of sperm. On cross-

examination the following question and answer occurred:

Q: But that would be conclusive that there was ejaculation?
A:  Yes (13 ROA 3230).

Dr.@ had not been properly prepared for cross-examination. The defense had failed to
present € testimony establishing the obvious. Dr. Grey even admitted that the presence of
sperm is conclusive proof of ejaculation. [t appears consistently throughout the trial that everyone
had forgotten basic health.

On cross-examination, Dr. William Danton concluded that one scenario could feasibly be
sexual assault. Dr. Danton admitted that he had only met Mr. Chappell for two hours on the night
before his testimony (March 15, 2007) (15 ROA 3321). Mr. Danton admitted that he had limited
knowledge of the facts of the case. Mr. Danton admitted that he did not have enough data and

testing had not been conducted to determine whether Mr, Chappell had blacked out. These are

15
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but a few examples of the failure to properly prepare the experts.

More importantly, the cross-examination of the experts further compounded the
misplaced idea that semen must equate to ejaculation. Hence, Mr. Chappell must have lied when
he said he had consensual sex without gjaculation. Here, had the defense properly prepared their
experts and hired an expert regarding the presence of semen without ejaculation, the result of the
penalty hearing would have been different because sexual assault would not have been found.

Mr. Benjamin Dean was contradicted extensively with his own affidavit. An evidentiary
hearing should be l}eld to determine whether defense counsel presented the affidavit to Mr. Dean
prior to testimony. It is of concern that Mr. Dean did not appear to testify consistently with his
affidavit. In Jackson v. Warden, 91 Nev. 430, 537 P.2d 473 (1975), the Nevada Supreme Court
held,

It is still recognized that a primary requirement is that counsel...conduct careful

factual and legal investigation and inquiries with a view towards developing

matters of defense in order that he make informed decisions on his clients behalf

Z%rh at the pleadings stage...and the trial. Jackson, 92 Nev. at 433, 537 P.2d at

In the instant case, counsel’s performance fell below a standard of reasonableness. Had
counsel properly prepared for the penalty phase, the result would have been different. Mr.
Chappell has met both standards enunciated in Strickland, 466 U.S. 668, 104 Sup. Ct. 2052
(1984), as outlined above. |

F. MR. CHAPPELL’S PRO PER WRIT

The State addressed Mr. Chappell’s pro per claim regarding the failure to object to two
PSI reports, Mr, Chappell’s pro per claims have all been adopted by counsel. Mr. Chappell
objects to counsel’s failuze o object to the PSIreports. The issue stands as submitted.

III. MR.CHAPPELL RECEIVED INEFFECTIVE ASSISTANCE OF PENALTY
PHASE TRIAL COUNSEL AND APPELLATE COUNSEL FOR FAILURE TO
OBJECT TO THE CUMULATIVE VICTIM IMPACT PANEL IN VIOLATION
OF THE FIFTH, SIXTH, EIGHTH, AND FQURTEENTH AMENDMENTS TO
THE UNITED STATES CONSTITUTION,

This argument stands as enunciated in Mr. Chappell’s Supplemental Brief.

1
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IV. PENALTY PHASE COUNSEL WAS INEFFECTIVE FOR FAILING TO OBJECT
TO IMPROPER PROSECUTORIAL ARGUMENTS DURING THE PENALTY
PHASE IN VIOLATION OF THE FIFTH, SIXTH, AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION .

This arguments stands as enunciated in Mr. Chappell’s Supplemental Brief.

V. PENALTY PHASE, COUNSEL AND PENALTY PHASE APPELLATE COUNSEL
WAS INEFFECTIVE FOR FAILING TO RAISE SEVERAL INSTANCES OF
IMPROPER PROSECUTORIAL ARGUMENT WHICH SHOULD HAVE BEEN
RAISED SIMULTANEOUSLY IN MR. CHAPPELL’S APPEAL IN VIOLATION
OF THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS TO
THE UNITED STATES CONSTITUTION.

During the cross-examination of Dr. Etcoff, testimony was elicited that Mr. Chappell had
complained he had been arrested for a domestic violence incident in front of his children (15
ROA 3541-3542). The prosecutor questioned Dr, Etcoff stating:

Q: Because it probably marked his otherwise sterling reputation he had with

his children at that point to see the police for the tenth time taking their
father off in handcuffs (15 ROA 3542).

Defense counsel objected and the court sustained the objection. This issue was not raised
on appeal.

In the instant case, there was no evidence that Mr. Chappell was arrested ten times in
front of this children. However, undoubtedly the jury would have believed the prosecutor.
Interestingly enough, the State argues in response that “further, defendant argues that there is no
evidence in the record that he was arrested ten times. This is false™ (State’s Response pp. 25).
Unfortunately, the State has chosen to take Mr. Chappell’s complaint out of context, M.
Chappell specifically complained that there was no evidence that his children had observed him
arrested on ten occasions. On page forty of the supplemental brief, Mr. Chappell made it
abundantly clear stating, “in the instant case there is no evidence that Mr. Chappell was arrested
ten times in front of this children”. The State simply responded by establishing that Mr. Chappeli
may have been arrested numerous times, failing to address Mr. Chappell’s specific complaint that
there was no evidence his children had seen him arrested on ten occasions. It is obviously
disturbing to an average juror to believe that Mr. Chappell’s children would have consistently

observed him arrested, based upon his criminal activities, The State recognizes that the assertion

17
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was blatantly false and outrageous prosecutorial misconduct. Hence, the State fails to address the
issue in it’s entirety, choosing fo explain some irrelevant fact in order to substantiate the
misconduct.

Next, the State argues that the arguments of counsel are not evidence, citing to Randolph
v. State, 117 Nev. 970, 984, 36 P.3d 424, 433 (2001). First, the prosecutor’s question is not the
argument of counsel. Next, the prosecutor does not have carte blanche permission to make any
unfounded and outrageous assertion and simply conclude that the arguments of counsel are not
evidence. Af this rate, the State would argue that the prosecutor could announce that the
defendant must be guilty because he refused to testify. Would the State simply respond by stating
that the arguments of counsel are not evidence? Surely, the State could find some defense for
their prosecutor’s misconduct. Here, the very fact that the State will not respond to the
oufrageous statement proves acknowledgment of the misconduct.

First, it is improper for a prosecutor to elude to facts outside of the record which deny the

defendant a right to a fair hearing. Agard v. Portuondo, 117 F.3d 696, 711 (2™ Cir. 1997)(holding

that alluding to facts that are not in evidence is prejudicial and not at all probative){cert. granted
on other grounds, 119 Sup. Ct. 1248 (1999). The Nevada Supreme Court has frequently
condemned prosecutors from eluding to facts outside of the record. See, EG, Guy v. State, 108
Nev. 770, 780, 839 P.2d 578, 585 (1992)(cert. denied, 507 U.S. 109 (1993); Sandburn v. State,

107 Nev. 399, 408-400, 812 P.2d 1279, 1286 (1999); Jimimez v. State, 106 Mev. 769, 772, 801

P.2d 1366, 1368 (1990); Collier v. State, 101 Nev. 473, 478, 705 P.2d 1126, 1129 (1985).

It appears that the State concedes misconduct by failing to address the issue. Mr. Chappell
was not arrested ten times in front of his children. The Statement was false. The statement was
designed fo deny Mr. Chappell a right fo a fair hearing. There is no room for a prosecutots
sarcasm wherein a gross exaggeration of such highly prejudicial information is presented to the
jury. The statement also violated NRS 48.045(2) because it presented facts in such a way as to
imply that evidence of other crimes, wrongs or acts were present in Mr. Chappell’s history. A
reasonable juror would conclude that the prosecutor was wholely accurate in the statement. The

issue should have been raised on direct appeal and undoubtedly the Nevada Supreme Court
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would have reversed based on this error combined with the cumulative errors that occurred in the

second penalty phase.

Thereafter, during closing argument, the prosecutor described how Mr. Chappell “chose
_-_'_—-

evil” (16 ROA 3778). The prosecutor also described Mr. Chappell as a “despicable human

et

being” (166ROA 3779). Neither comments were objected’tg;lt the penalty phase nor raised on
Te——

appeal.

The Nevada Supreme Coust has long recognized that a prosecutor has a duty not to
ridicule or belittle the defendant. See. Earl v. State, 111 Nev. 1304, 904 P.2d 1029, 1033 (1995),
Jones v. State, 113 Nev. 454, 937 P.2d 55, 62 (1997). In U.S. v. Weatherless, 734 F.2d 179, 181

(4™ Cir, 1984), the Court stated that it was beneath the standard of a prosecutor to refer to the
accused as @ ’. (Cert denied, 469 U.S. 1088 (1984)). Court have held it improper for a

prosecutor to characterize defendants a@. See, People v. Hawkins, 410 N.E. 2d 309
(Illinois 1980). A prosecutor referring to th&'defendant as@(ceeded the bounds of

propriety. People v. Terrell, 310 NE 2d 791, 795 (Illinois Ap. Ct. 1994). Improper for a

prosceutor to refer to the defendant as “stime”. Biondo v. State, 533 South 2d 910911 (FALA
1988). Reversing conviction where prosecutor referred to the defendant as d”_Patterson v.
State, 747 P.2d 535, 537-38 (Alaska, 1987). Condemning prosecutor’s remarks referring to the
defendant a@”. Jones v. State, 113 Nev. 454, 468-69 937 P.2d at 62,

In the Stalé’s response, the State concludes that referring to Mr. Chappell as a “despicable
human being” was warranted an not improper (State’s Response pp. 27). Mr. Chappell disagrees.
M. Chappell received ineffective assistance of penalty phase and appellate counsel for failure to
raise these issues on direct appeal in violation of the sixth, cighth and fourteenth amendments to
the United States Constitution.

VI. MR. CHAPPELL RECEIVED INEFFECTIVE ASSISTANCE OF PENALTY

PHASE COUNSEL AND APPELLATE COUNSEL FOR FAILURE TO OBJECT

TOQ IMPROPER IMPEACHMENT IN VIOLATION OF THE FIFTH, SIXTH,

AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION.

Mr. Chappell called Fred Scott Dean as a mitigation witness. Mr. Dean was important to

Chappell’s mitigation because he had known Mr. Chappell throughout his life (15 ROA 3696-
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3697). Mr. Dean admitied that he had been convicted of federal drug trafficking and drug
possession (State and Federal convictions) (15 ROA 3701). However, on cross-examination, the

prosecutor elicited the following testimony from Mr. Dean:

How long were you prison for?

Twelve years.

That’s a long time.

Yes sir.

What kind of charges?

Like I said drug possession, and the other one was interstate drug
trafficking.

Were there other charges that were dismissed as part of your deal there?
There was no pretty much deal. That was just - - it was plead to the lesser
charge versus the charge that [ was charged with. Yes.

So you plead to a lesser charge?

Yes.

And the lesser charge was?

12-30 - well, it was 20-30 the judge sentenced me to 12-30.

And that was a drug charge?

Yes sir.

What was the more serious charge that was reduced/

I was trying to think of how they titled it, possession of drugs over 65
grams.

Was this cocaine?

Yes sir.

65 grams is a lot of cocain.

Yes sir.

So this was drug trafficking or this was trafficking quantity?

Yes sir.

And the minimum sentence would have been a lot more severe if you
hadn’t done the deal?

When you say deal, what do you mean by that?

Taking the lesser plea.

I would have been worse, yes sir (15 ROA 3702).

ERE RQEREREQ PREREOXQ 2O 2RZQZRQ

NRS 50.095 impeachment by evidence of conviction of a crime:

1. The purpose of attacking the credibility of a witness, evidence that the witness

has been convicted of a crime is admissible but only if the crime was punishable

by death or imprisonment for more than 1 year under the law under which the

witness was convicted.

In the State’s response, they concede that the prosecutor’s questioning of Mr. Dean was
improper (State’s Response pp. 28). However, the State argues that the error does not warrant
reversal, Again, the State appears to contend that no matter how many improper arguments the
prosecutor makes, none of it constitutes reversal. Apparently, the prosecutor has cart blanche

rights to trample on the constitution of the United States. At some point, blatant errors must be

punished. Prosecutors by nature enforce punishment upon others. Yet, here the State seems to

20
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feel that they have an absolute right to commit misconduct and then simply argue that their
misconduct would not change the result of the proceedings. The State simply ignores a long line
of federal cases that have consistently frowned upon prosecutor’s committing gross acts of
misconduct. Noticeably absent is any effort to explain how the prosecutor could have provided
such an improper line of questioning. Simply permitting this type of misconduct encourages
prosecutors within this State to continue this behavior even when a human being is facing life or
death.

Without any ramification, the rules of evidence and the constitution begin to erode away.
Usually, the State can explain the actions of the prosecutor or perhaps claim a simple mistake.
Whereas in the instant case, the State simply informs this Court that the prosecutor shouldn’t
have presented misconduct, but the Court will do nothing about it. It was a violation of Mr,
Chappell’s constitutional rights and rendered the proceedings unfair. Mr. Chappell received
ineffective assistance of counsel in violation of the sixth and fourteenth amendments to the
United States Constitution for failure to address these issues at the second penalty phase or on
appeal. Mr. Chappell is entitled to a new penalty phase based upon this error. Additionally, this
Couwrt should consider this admitted error along with the numerous errors which occurred in this
case as cumulative error and reverse Mr. Chappell’s sentence of death.

VII. THE DISTRICT COURT COMMITTED REVERSIBLE ERROR IN ALLOWING

THE ADMISSION OF EVIDENCE OF SEVERAL BAD ACTS THUS

VIOLATING APPELLANT'S FIFTH, SIXTH AND FOURTEENTH
AMENDMENT RIGHTS AND WARRANTING REVERSAL OF HIS PENALTY

PHASE.

During the State’s case in chief, Ladonna Jackson was called as a witness. Ms. Jackson
knew Mr. Chappell from the Vera Johnson Housing project (13 ROA 3198). Over defense
counsel’s object, Ms. Jackson was allowed to testify that Mr. Chappell made money “by stealing”
(13 ROA 3203). Defense counsel objected and the court overruled the objection. The State is
required to place the defendant on notice of evidence to be used at the penalty phase. There is no
indication in the record that Mr. Chappell was on notice that Ms. Jackson would provide her
opinion that Mr. Chappell was a thief. See, Nunnery v. State, 127 Nev. Ady. Op. 69(October 27,
2011).
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In the State’s Response, they fail to address the merits of Mr. Chappell’s argument.
Instead, the State chooses to claim that the issue should have been raised on direct appeal and is
therefore barred pursuant to NRS 34.810 (1)(b)(2) (State’s Response pp. 29). Mr. Chappell
specifically complained that his appellate counsel was ineffective for failing to raise the issue on
appeal (Supplemental Brief pp. 45). Mr. Chappell had a right to effective assistance of appellate
counsel on direct appeal. Apparently, the State believes that Mr. Chappell did not have a right to
effective assistance of counsel on direct appeal which is in violation of clearly established federal
case law. The State refuses to address the issue proving the meritorious assertions listed in Mr.
Chappell’s supplement. Based on the State’s failure to address the merits, Mr. Chappell is

entitled to a reversal of his sentence of death.

VIII. THE DEATH PENALTY IS UNCONSTITUTIONAL
This argument stands as enunciated in Mr. Chappell’s Supplemental Brief.

IX. MR.CHAPPELL’S DEATH SENTENCE IS INVALID UNDER THE STATE AND
FEDERAL CONSTITUTIONAL GUARANTEES OF DUE PROCESS, EQUAL
PROTECTION, AND A RELIABLE SENTENCE, BECAUSE THE NEVADA
CAPITAL PUNISHMENT SYSTEM OPERATES IN AN ARBITRARY AND
CAPRICIOUS MANNER. U.S. CONST. AMENDS. V, VI, VIII AND XIV; NEV.
CONST. ART. I SECS. 3, 6 AND §; ART1TY, SEC. 21,

This argument stands as enunciated in Mr. Chappell’s Supplemental Brief.

X. MR. CHAPPELL’S CONVICTION AND DEATH SENTENCE ARE INVALID
UNDER THE STATE AND FEDERAL CONSTITUTIONAL GUARANTEES OF
DUE PROCESS, EQUAL PROTECTION, TRIAL BEFORE AN IMPARTIAL
JURY AND A RELIABLE SENTENCE BECAUSE THE PROCEEDINGS
AGAINST HIM VIOLATED INTERNATIONAL LAW. U.S. CONST. AMENDS.
V, VI VIII AND X1V; NEV. CONST. ART. I SECS. 3, 6 AND 8; ART IV, SEC. 21.

This argument stands as enunciated in Mr. Chappell’s Supplemental Brief.

XI. CHAPPELL’S CONVICTION AND SENTENCE ARE INVALID UNDER THE
STATE AND FEDERAL CONSTITUTIONAL GUARANTEE OF DUE PROCESS,
EQUAL PROTECTION OF THE LAWS, EFFECTIVE ASSISTANCE OF
COUNSEL AND RELIABLE SENTENCE BECAUSE THE JURY
INSTRUCTIONS GIVEN AT TRIAL WERE FAULTY AND WERE NOT THE
SUBJECT OF CONTEMPORANEOUS OBJECTION BY TRIAL COUNSEL,
NOT RAISED ON DIRECT APPEAL BY APPELLATE COUNSEL, NOT RAISED
BY PENALTY PHASE APPELLATE COUNSEL, AND NOT RE-RAISED BY
PENALTY PHASE COUNSEL.

This argument stands as enunciated in Mr, Chappell’s Supplemental Brief.
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writ.

MR. CHAPPELL RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL
BASED UPON CUMULATIVE ERROR.

This argument stands as enunciated in Mr. Chappell’s Supplemental Brief.
MR. CHAPPELL IS ENFITLED TO AN EVIDENTIARY HEARING.
This argument stands as enunciated in Mr. Chappell’s Supplemental Brief.

CONCLUSION

Based on the foregoing, Mr. Chappell would respectfully request that this Court grant this

DATED thi%ﬁzc‘iay of July, 2012.

Respect}) ﬁbmltted by:

CHRISTOPHER R. ORAM, ESQ.
Nevada Bar #004349

520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101

(702) 384-5563

Attorney for Petitioner
JAMES CHAPPELL
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CHRISTOPHER R. ORAM, ESQ.
Nevada State Bar #004349

520 8. Fourth Street, 2nd Floor
Las Vegas, Nevada §9101

(702) 384-5563

Attorney for Defendant
JAMES CHAPPELL
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, CASENO. (131341
DEPT.NO. XXV
Plaintiff,
Vs.
JAMES CHAPPELL,
Defendant.

RECEIPT OF COPY

RECEIPT OF COPY of the above and foregoing REPLY TO THE STATE’S
RESPONSE TO THE SUPPLEMENTAL BRIEF IN SUPPORT OF DEFENDANT ¢S
WRIT OF HABEAS CORPUS (POST-CONVICTION) is hereby acknowledge thisza

day of July, 2012.
CLARK COUNTY DISTRICT ATTORNEY

200 Lefjvis Avenue
Las Vegas, Nevada 89155
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CLERK OF THE COURT

NOTC
CHRISTOPHER R. ORAM, ESQ.

Nevada Bar no. 4349
520 South 4th Street, #370
Las Vegas, Nevada 89101
(702) 384-5563
Attorney for Defendant
JAMES CHAFPELL .
DISTRICT COURT
CLARK COUNTY, NEVADA
' I
THE STATE OF NEVADA, CASENO. C131341
DEPT.NO, V
Plaintiff,
| vs.
JAMES CHAPPELL,
Defendant. )
NOTICE OF ATPEAL
NOTICE is hereby given that Defendant, JAMES CHAPPELL, hereby appeals to the
Supreme Cowrt of the State of Nevada from the deniat of his Petition for Writ of Habeas Corpus
(Post-Conviction), which was denied by the Honorable Judge Carolyn Ellsworth on October 19,
2012, The order not having been entered yet,
DATED this ZZ day of October, 2012.
By ; % g % ]

CHRISTOPHER R. M

Nevada Bar #004349

220 South Fourth Street.,

" Las Vegas, Nevada 89101

Aftorney for Defendant
JAMES CHAPPELL
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CERTIFICATE OF MAILING

Thereby certify that I am an employee of CHRISTOPHER R ORAM and that on the

M day of October 2012, I did deposit in the United States Post Office, at Las Vegas, Nevada,

in a sealed envelope with postage fully pre-paid thereon, a true and correct copy of the above and

foregoing NOTICLE OF APPEAL, addressed to:

Supreme Court Clerk
Supreme Court Building
201 S. Carson Street
Carson City, Nevada 89701

Steve Wolfson

District Attorney

200 Lewis Avenue

Las Vegas, Nevada 89101

Catherine Cortez Masto
Attorney General

100 North Carson Sireet
Carson City, Nevada 89701

Q/VO’W\L

An ecljl()yee of Christapher R@fém Esq.
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CLERK OF THE COURT

CASA
CHRISTOPHER R. ORAM, ESQ.

Nevada State Bar #004349
520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101
(702) 384-5563
Attorney for Defendant
JAMES CHAPPELL
DISTRICT COURT
CLARK COUNTY, NEVADA
hok k%%
THE STATE OF NEVADA, CASE NO. C131341
DEPT.NO. V
Plainliff,
Vs,
JAMES CHAPPELL,
Defendant.
CASE APPEAL STATEMENT
1. Appellant : JAMES CHAPPELL
2. Judge : Hon. Carolyn Ellswotth
3. Parties in District Court : State of Nevada v, James Chappell
4. Patties in Appeal : James Chappell v. State of Nevada
5. Counsel on Appeal : Christopher R. Oram, Esq.
520 8. Fourth Sticet, 2nd Floor
Las Vegas, Nevada 89101

(702) 384-5563

Steve Wolfson
District Attorney

200 Lewis Avenue
Las Vegas, NV 89155

Catherine Cortez Masto
Attorney General

100 North Carson Street
Carson City, Nevada 89701
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mﬂmuﬁBBEB\oES

Appellant was represented by court appointed counsel in the district court.

Appellant is currently represented by court appointed counsel on appeal.

Appellant has not been granted leave to proceed in form pauperis as of this date.

On Qotober 19, 2012, the Honorable Judge Carolyn Ellsworth denied Mr, Chappell’s
Petition for Writ of Habeas Corpus (Post-Conviction). The order not having been entered

as of this date.

DATED this2-Z~day of October, 2012,

Respectiully submitted by:

'(TH‘%R OPHE%R R O%ZMT—ESQ.

MNevada Bar No. 004349

520 S. Fourth Street, 2nd Floar
Las Vegas, Nevada 89101
(702) 384-5563

Attorney for Defendant
JAMES CHAPPELL
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CERTIFICATE OF SERVICE

I hereby certify that T am an employee of CHRISTOPHER R. ORAM, ESQ,, and that on
the 1L day October, 2012, 1 did deposit in the United States Poslal Sexvice office at Las Vegas,
Nevads, in a scaled envelope with postage fully pre-paid thereon, a true and correct copy of the
above foregoing CASE APPEAL STATEMENT, addressed to:

Supreme Coutt Clerk
Supreme Court Building
201 8. Carson Street
Carson City, Nevada 89701

Steve Wolfson

District Attorney

200 Lewis Avenue

Las Vegas, Nevada 89101

Catherine Cortez Masto
Attorney General

100 North Carson Street
Carson City, Nevada 89701

N\
A loyee of Christoph@)R. Oram, Esq.
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IN THE SUPRE_ME COURT OF THE STATE OF E%g r(I))nlllcally Filed

Oct 30 2012 09:48 a.m.

INDICATE FULL CAP : ; i
ULL CAPTION Tracie K. Lindeman

Clerk of Supreme Court
JAMES CHAPPELL No. 61967 P :
Appeliant
Ppo DOCKETING STATEMENT
CRIMINAL APPERALS
vs. (Including appeals from pretrial and post-
conviction rulings and other requests for post-
conviction relief)
THE STATE OF NEVADA
Respondent
GENERAL INFORMATION
1. Judicial District Elghth County Clark
Judge Carolyn Ellsworth District Ot Case No. C131341

2. If the defendant was given a sentence,

(a) what is the sentence?
Ses attached Page -

(b) has the sentence been stayed pending appeal?
No.,

(c) \ﬁas defendant admitted to bail pending appeal?
0.

3, Was counsel in the distriet court appointed or retained [ ] ?
4. Attorney filing this docketing statement:

Attorney Christopher R. Oram Esg. .Telephone (702)598-1471
Firm: Christopher R. Oram LTD.

Address:

Client(s) James Chappsll

6. Is appellate counsel appointed ox retained D ?

04520 Docket 61967 Document 2012-34186




If this is a joint statement by multiple appellants, add the names and
addresses of other counsel on an additional sheet accompanied by a
certification that they concur in the filing of this statement.

6. Attorney(s) representing respondent(s):

Attorney Steve Wolfson Telephone (702) 671-2500

Firm:; District Attorney

Addyess: 200 Lewis Avenue
Las Vegas, Nevada 89101

Client(s) State of Nevada

Attormey Catherine Cortez-Masto Telephone

Firm: Attorney General

Address: 100 North Carson Street
Carson City, Nevada 89701-4717

Client(s) State of Nevada

(List additional counsel on separate sheet if necessary)

7. Nature of disposition below:

[0 Judgment after bench trial [0 Grant of pretrial habeas

[0 Judgment aftor jury verdict O Grant of motion to suppress evidence
O Judgment upon guilty plea Post-conviction habeas (NRS ch. 34)
O Grant of pretrial motion to dismiss O grant denial

O Parole/Probation revocation [ Other disposition (specify)

1 Motion for new trial
Ogrant [Jdenial

[0 Motion to withdraw guilty plea
Ogrant [Odenial
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8. Does this appeal raise issues concerning any of the following:

death sentence [T juvenile offender
0 life sentence O pretrial proceedings

9. Expedited appeals: The court may decide to expedite the appellate process in this
matter. Are you in favor of proceeding in such manner?

Yes D_ No

10, Pending and prior proceedings in this court. List the case name and dockef number
of all appeals or original proceedings presently or previously pending before this court which
are related to this appeal (e.g, separate appeals by co-defendants, appeal after post-conviction
proceedings): :
None that Counsel is aware

11. Pending and prior proceedings in other courts. List the case name, number and
court of all pending and prior proceedings in other courts that are related to this appeal (e.g.,
habeas corpus proceedings in state or foderal eourt, bifurcated proceedings against co-

defendants):
None that counsel is aware.

12, Nature of action. Briefly describe the nature of the action and the result below:

On October 18, 2012, the Honorable Judge Carolyn Ellsworth denled Mr. Chappell's Petition for
Writ of Habeas Corpus. The Qrder not having been entered as of this date.
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13. Issues on appeal. State concisely the principal issue(s) in this appeal:
Mr. Chappell reserves the right to address Issues as they may arise.

14. Constitutional issues, If the State is not a party and if this appeal challenges the
constitutionality of a statute or municipal ordinance, have you notified the clerk of this court
and the attorney general in accordance with NRAP 44 and NRS 30.130?

N/A Yes I_:'__ No D_

If not, explain

15. Issues of first-impression or of public interest. Does this appeal present a
substantial legal issue of first-impression in this jurisdiction or one affecting an important

public interest?

First-impression: Yes _l_:]__ N

Public interest: Yes [ | No
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16. Length of trial. If this action proceeded to trial or evidentiary hearing in the district
court, how many days did the trial or evidentiary hearing last? :

17 days

17. Oral argument. Would you object to submission of this appeal for disposition without
oral argument? '

Yes No El
TIMELINESS OF NOTICE OF APPEAL
18, Date district court announced decision, sentence or order appealed from 10/22/2012

19. Date of entry of written judgment or order appeal from not entered as of this date.

- (2) If no written judgment or order was filed in the district court, explain the basis for
secking appellate review:

20. If this appeal is from an order granting ox denying a petition for a writ of habeas corpus,
indicate the date written notice of entry of judgment ov order was served by the district court

(a) Was gervice by delivery I___I or by mail I:l ;

21. If the time for filing the notice of appeal was tolled by a post judgment motion,

(a) Specify the type of motion, and the date of filing of the motion:

Arrest judgment Date filed
New trial Date filed
(newly discovered evidence)

New trial Date filed

(other grounds)

(b) Date of entry of written order resolving motion
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22, Date notice of appeal filed 10/22/2012

23. Specify statute or rule governing the time limit for filing the notice of appeal, e.g., NRAP
4(b), NRS 34.560, NRS 34.576, NRS 177.016(2), or other

SUBSTANTIVE APPEAL\AB_ILITY

24. Specify statute, rule or other authority that grants this court jurisdiction to review from;

NRS 177.015(1)(h) NRS 84,660
NRS 177.016(1){(c) NRS 34.575(1)
NRS 177.015(2) NRS 34.6756(2)
NRS 177.016(3) Other (specify) NRAP 4(b)
NRS 177.065
VERIFICATION

I certify that the information provided in this docketing statement is true and complete to
the best of my knowledge, information and belief.

James Chappeli Christopher R. Oram Esq.
Name of appellant . Name of counsel of record
October 29, 2012 /
Date : Signature of counsel of record

CERTIFICATE OF SERVICE

Theaiby cetify and affirm that this document was filed elecironically with the Nevada
Supreme Court on &gmday of{ )("" 2012, Electronic Service of the foregoing document shall
be nade in accordance with the Master Service List as follows:

CATHERINE CORTEZ-MASTO
Nevada Attorney General

STEVE OWENS
Chief Deputy District Attorney

CHRISTOPHER R. ORAM, RBSQ.

BY:
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Skip to Maln Content Logout My Account Search Menu New Dislrlet CivIUGriminal

Page 1 of 1

Locatlon : District Court CvIVCriminal  Help

-Search Refine Search Close
REGISTER OF ACTIONS
CasE No, 85C131341
The State of Nevada vs James M Chappell § . Felony/Groas
- § Case Type:  uiedemeanor
§ Dale Filed: 10/10/1985
§ Location: Department §
§ Convarsion Gase Number: 131341
§ Defendant's Scope ID#: 1212860
§ Lowar Court Case Number: 96F08114
§
PARTY INFORMATION
Lead Attornays
Dofondant  Chappell, James M Chrlatopher R. Oram
Relained
7023845563(A\)
Plaintitf - State of Nevada Steven B Wolfson
702-871-2700(W)
- CHARGE INFORMATION
Charges: Chappell, James M Statute Level Date
1. BURGLARY. 205.060 Felony 01/011900
2, ROBBERY WITH A DEADLY WEAPON 200.380*165 Falony 01/0111900
3. MURDER WITH A DEADLY WEAPON 200.010"165 Folony 01/04/1€00
3. DEGREES OF MURDER 200.030 Felony 01/01/{900

EYENTS & ORDERS OF THE COURT

12/30/1998 | Sentonclng (2:00 AM) ()

Minutes
12/30/1996 .00 AM

~ Elaine Lowrey of the Division of Parole & Probatfon
present. DEFT. CHAPPELL ADJUDGED GUILTY OF

COUNT 1 - BURGLARY (F), COUNT - ROBBERY WITH

USE OF A DEADLY WEAPON (F) AND COUNT Ifi -
MURDER OF THE FIRST DEGREE WITH USE OF A
DEADLY WEAPON (F). Stalements in millgatlon of

sentancing. COURT ORDERED, in addltlon (o the $25.00

Adminlstralive Assessment Fee, deR. Is SENTENCED to
a MAXIMUM term of ONE HUNDRED TWENTY (120)
MONTHS with a MINIMUM parole eligibliity of FORTY
EIGHT {48) MONTHS In the Navada Department of
Prisons for Count 1, and Is SENTENCED to a MAXINUM
termi of ONE HUNDRED EIGHTY (180) MONTHS with a
MINIMUM parole eligiblity of SEVENTY TWO (72)
MONTHS in the Nevada Depariment of Prisons plus an
EQUAL AND CONSECUTIVE MAXIMUM term of ONE
HUNDRED EIGHTY (180) MONTHS with a MINIMUM
parole eligiblily of SEVENTY TWQ (72) MONTHS in the
Nevada Dapartment of Prlsons for the use of a doadly
weapon for Count ll, to be sarved CONSECUTIVELY 1o
Count [ and deft. [s SENTENGED to DEATH far Count Il},
lo be servad CONSECUTIVELY Lo Counts | and 1. Deft,
lo receive 192 DAYS Credlt for Time Servad and s fo
PAY STATUTORY RESTITUTION. BOND
EXQONERATED, If any. Slay of executlon signed In open
court. NDP

Relurp to Reglsler of Aclions
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STEVEN B. WOLFSON % 3
Clark County District Atforney CLERK OF THE COURT
Nevada Bar #001563
STEVEN 8. OWENS
Chief Deputy District Attoroey
Novada Bar #004352
20[} Lewis Avenue

Lag Veg]as? Nevada §9155-2212

702) 6

tmmcy for I’Eam.tlff

DISTRICT COURY
CLARK COUNTY,NEVADA
THE STATE OF NEVADA,
Plaihtiff,
) CASENO:  95C131341
Ve DEPTNG; ¥
TAMES CHAYPELL,
1212860
Defendaitt,
FINDINGS OF FACT, CONCLISIONS
OF LAW AND ORDER:
DATE OF HEARING: 10/19/12
TIME:OF HEARING: 10:00 AM.
This Cause having come on for hearing before the Honorable CAROLYN

ELLSWORTH, District Judge, for srgument on the 19" day of Octaber, 2012, the Petitioner
|

not being present and n sustody, represe;nted by CHRISTOPHER. R. ORAM, ESQ,, the

Respondent heing 1Bprcsented by S’I‘FVFN" B. WOLFSON, Distriet Attorney, by and

through STEVEN 8

. OWENS, Chief I_}E:.puty Distrivt Attorney, and the Courl having

considered the matter, including briefs, transcripts, arguments of cotnsel, and documents on

file herein, this Court now makes the follow

In 1996, Chappell was convicted

ing Findings Of Fact and Conchisions OF Law.

and sentenced to death for murdering his éx-

girtlviend, Deborall Panos, by enterfng Jer mobile home througli a window, sexually

assqulting her, and then repeatedty stabbing
Nev. 1403, 972 P.2d 838 {1998). The o

04

her with a Kitchen knife. Chappell v, Stafe, 114

nvictions and death sentence were affirmed on.

PAWPLOCSEORSHNE0S] 1408 doc
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appeal. Id. Remiititur issued on Octobed
petition way filed and an evidentiary heai
all post-conviction claiis as to guilt, but
assistance of counsel for failing to call ¢
affirmed on appeal in an nnpublished ords

penalty hearing ih 2007, the jury apain 1

appeal in an, unpublished order on Qctobet

Jue 8, 2010, Chappell. initiated the cu

petition filed on June 22, 2010.

- 26, 1999, Thereafter, a timely post-convigtion
g was eonducted. The district court then denied
aranted a new penaliy hearing due to neffective
sertain mitigation witnesses.  The devision was
o on April 7,:2006. (8C. #43493), Afler a new
turned a death senfence which was affinmed on
20, 2009, (SC # 49478). Renuftitur issued on
ent post-conviction proceedings with a pro per

1 L}

EINDINGS OF FACT

This Couit finds that all elaiths z‘egérdi'ng ineffoctive assistance of trial counsel, first

penalty hearing colmssel, dnd fitst appeliate counsel are procedurally barred or moot due to

the granting of a new penalty hearing, The current pefition. was filed more than ten years

dfter Remittitor from direct appeal issued

on Cetober 26, 1999, in excess. of the onesyear

time bar, Chappell fails to demonstrate goad cause or prejudice for this excessive delay, aind

a petition addressing these ¢laims was al

Nevada Supreme Court, thus his clahmg ay

ready heard and decided by this Court and the

¢ suceessive. The State also aﬁirma!;iv'ely pleads

laches under NRS 34,800, and this Court agrees that NRS 34.800 bars review since well over

five (5) years have clapsed betiveen the fi

direct appeal and the filing of Chappell’s

ing of the Nevada Supreme Court’s decisidan on

claims in the instant June 22, 2010 petifion. ' In

1996, Chappell was giarited 4 new penalty hearing and the Judgment of Convietion was

vacated only insofar as.the death senieng

e was concerned. Thus, the convictions have

remaingd valid and final and any claims redarding ineffective assistance of trial connsel, first

penalty hiearing counsel, and first appellate

denied.

Claims of ineffective assistanice of)

denied as this Court finds no deficient perfc

coynsel, are procedurally barred and are hereby

counsel during the second penalty hearing are

riiance-such that the outcoms of the prosecdings

28 h would have been ditferent. Fven though live testimony from James. Foid and Ivei Marzell

i

PAWPDROCSFORMS0G08S [40Ydog
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was not presented, the jury heard 2 sommmary of their testimony the substance of which was

also presented through vther witnesses and
fails to demonstrate What a more adequate

shown fhat would have achicved a befter re

therefore this Court finds no prejudice. Chappell
:westiga’ti'on of his history in Arizona would have

sult at his penalty heating.

This Court finds that counsel was not ineffective in failing fo vetain an expert in pre-

ejacnlafion fluid. in. orderto explain the pr

his claim that he withdrew prior to cjacnlating,

ssence of Chappell’s semen it the victim despite

Counsel. called three sepatate expert

wiinicsses fo tebut the sexual assault aggravator by showing the sexual intercourse was

eonsensugl, A fourth expert specifically a

 to pre-gjaculation flaid containing sperm would

not. have changed the outconte in light of all the other evidenice bearing on the issug of

CONSet.

Mot was covngel incffective in {ail

ing to obtain a PET, sean or brain imaging for

Fetal Alcohol Syndrome. Counsel did invastigate Chappell’s overall mental capabilities and

prosetied experts who testified-that Chappgll had borderline personality disorder and an I

of 80 in the: low/average range. Considering that the jury Tound that Chappell'was born'io a

dnig and alcohel addicted mother, Ghappa-lfil fails to demonsteate that gbtaining s PR T, stan

andfor brain imaging, cven if these fests mireul.d have revealed that Chappell did have Fetal

! s .
Alcohal Syndrame, would have led fo a move favorable outcome at his penally hearing.

Stmply becanse the State was able

and tmpeach a lay witness with his prior

defense counsel was i any way ineficetive,

to effectively crass examine Chappell’s cxperts
inconsistent statement, does tot demonstrate that

This claim is belied by the nine witnesses

called by counsel whose testimony resulted in the jury’s finding of seven mitigating

sircuinstances. Chappell fails o show & reasonable probability that the result ol'his penalty

hearing wonld have been any different hadithe witnesses festified differently or had connsel

better prepared them.

Gounsel had no valid reason to dbject 1o the admission. of the PSI reports, which-on

direct appeal were found not to have affected. Chappell’s substantial rights. Even if an

objection. might have been sustained, Chappell fails fo demonsirate that the. exélusion of

3 PANPLOCSWORS 0815081 1401.doc
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prejudicial. On appeal, the testithony wag

P

redaction of the PST's would have changed

The failove to object to lack of notic

finds the alleged crrors would not have
harmless eiror analysis on appeal.

The failure to object to allegations ¢
did pot result in any prejudice. On apy
arguments was found to not constitute ere
have been sustained and would not have v

plain or harmless ercor standard,

the outcome-of'the penalty hearing,
: and cumulative victiin impact testineony was not
{ound not-io be overly excessive and this Court

been found prejudicial under either a plain or

i prosecutorial misconduct later vaised on appeal
eal, each of the instances of alleged improper
or at all. Accordingly, any objeetion would not

squlted in any prejudice on appeal under either a

As to new claims of prosecutorial thisconduct, an objection was made and sustained

as to the Tirst instance, thérefure resulting I

| no-reversible prejidic had the issue been raised

an appeal. The ofhier two instances of alleged misconduct actually constitute fair comment

on the evidence and any objection would not have béen sustaingd and ‘would not have

changed the outcome of the case.
Any prejudice from the failwe fo

Dean was miniinal considering the witness

existence of seven miitigating circumstanees,

objeot to the proseentor’s impeachment of Tred
was 4 cotivicted felon and the jury siill found the

Chappell has failed to demonstrate ‘the

oufcome would have been diffeiert if the ipeachinent details had niot been eliciied,

Chappell’s olaims that the trial judge efred. in admittiig improper other bad act

ovidence, that the death penalty scheme in

Nevada is uriconstititonal, and that the jnry was

incorreotly instructed oni premeditation and deliberation, were appropriate for direct appeal

and ate thus procedorally baired, Chappell fails to atticulate good cause or prejudice to

explait his procedural default and these claims must therefore be denied. Many of these

claims were raised-and denied on divect. a_p_pie;a],, and thus are also barred by aw of the case.

This Court finds that the: cumuilati
performance at the sccond penalty hearing

case and therefore-denies this clalm,

vo prejudice of any alleged artors in counsel’s

is insufficient to have altered Lhe onteonie of the

4 PAWRDDCSTORSI8 081 T401.dos
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allegations as tfue, the alleged etrors of cos

U T~ N 0%

petition and therequest for an evidentiary

All of Chappell’s ¢laims can be ra
considering Chappell’s claims. have been

athetwise not cognizable as brare or conitlug
second penaliy hearing. Thus, 1t-is ot necd
Finally, Chappell’s motions for disc

an Investigator are all denjed. The discove

and an Investigalor are bare and concl

solved without expanding the recerd, especially
either waived, arg: procedurally bdrrad, or are
ary allegations. Even acéepiing all of Chappell’s
nsel would not have changed the outcome of the
ssary to expand the record in orderto resolve this
eatingis denied.

avery and for appolntment of various experts and
ry request is non-specific, the motions for experts

wsory, and this: Court has determined that an

evidentiary hearing and expansion of the récord are-unngcessary fo resolve the claims in the

petition, There is 1o demonstrable need or
exam” in light of a pre-existing neurologice
by prior counsel. Even if brain imaging
Alcohol Syndrome, which has o speeifi
Court has already accepted such alfegations
outeome, especially considering the jury e
was born to 4 drug and alcohol addicted
allegation as to what these experts and

change the outcome of his case.

sood cause for & PET. scan o “fiill neurological
1 examination and mental health experls obtained
cauld reveal thal Chappell suffers: from Fetal
s or wniformly aceepted diagnostic eriterin, this
: as true and found it would not have changed the
und. as a mitigating circumstances that. Chappell
mother. Chappell fails to make any specific

nvestigators would uncover that could possibly

CONCLUSIONS OF LAW

NRS- 34.726(1) states that unless gdod cause is shown for the delay, a petition that

challenges the validity ot a judgment or setitence filed more than onie yeas after entry of the

judgmient of conviction, or if appeal has b

Court fsses its temittitur, is time-barred,

geri taken more than one year after the Supreme

(tood cause for the delay exists it the petilioner

demonsirates to the satisfaetion of the coust that the delay was not his fault and the dismissal

of the petition as untimely would anduly prejodice him. Id, The one-year tine bar is strictly
constroed. Gonzales v, State, 118 Nev. 590, 593, 590 P.3d 901, 902 (2002).

A second or successive petilion may be dismissed it the judge or justice determines

5 PAVEPIICCSFORSUSIOR 1401, das
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on the merits, NRS 34,810(2). A defenda
prejudice to overcome the siictessive petith

NRS 34.800 creates a rebuttable pig
allows miore than five yeats 1o élapse betw
deciston on direct appeal from a Judgment
petition. The statute requires that the State |

A conviction qualifies as final whe

that it fails to-allege new or different grounds for relief and that the prior determination Was

it st also demonstrate: good canse and actual
. bar; Id.

sumption of prejudice to the State if a defendant
sen the filing of the Judgment of Conviction, or a
of Conviction, and the filling-of a post-convietion
lead laches inits motion to dismiss the petition

1 judgment has been enfered, the availability of

appeal has been exhausted, and a Petition for Certiorari fo the Supreme Court has been

denied or the ime for the petition has expi
(2002). The 9™ Circuit Couit of Appeals I
though @ casé may be sent biack for re-ser
Cir. 1995). A convietion for raurder is

setitence has been roversed and is not.yet

red. Colwell v, State, 118 Nev. 807, 59 P.3d 463

15 recognized that a conviction remains final even

tencing, Phillips v, Vastuez, 56 F.3d 1030 (9"

a final judgment even whén the death penalty
final. People v, Jackion, 60 CaliRpty, 248, 230,

420 P2d 600, 602 (1967). ‘When a judgment is vacated only insofar as it relates to the death

senalty, “the original judgment on the is
i ¥ Judg,

sue of gnilf remains final during reteial of the

penalty issue and during all appellats proceedings . .. Peaple v. Kemp, 111 CalRptr, 562,

564, 517 P.2d 826, 828 (1974).

Tiv-order to assext.a slaim for ineffoctive assistance of vounsel, a defendant must prove

' i
that he was denied “reasonably effective ajsistance” of counsel by satisfying the two-prong

test set Torth i Stricklaud v, Washington,

466 11.8. 668, 686-87, 104 8,Ct, 2052, 2063-64

(1984, Under this test, the defendant must show: first, that hils coungel’s representation fell

below air objective standard of reasonableness, and second, that but for counsel's errors,

ther is a roasonable probability that the result of the ptoceedings would have been different.

See Strickland, 466 ULS. at 687-688, 69

4, “Effective counsel does not mean crrorless

conusel, but rather counsel whose assistancg is “fwlithin the range of competence demanded

of atforneys in critninal cases,” Jackson v

Warden, Nevada State Prison, 91 Nev. 430,432,

537 P.2d 473, 474 (1973), quoting McMam v, Richardson, 397 U8, 759, 771 (1970).

PAWPDOCSPORIONSIR L 140 dow
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A defendant who alleges a failurg

fo investigate raust demonstrate how a better

investigation would have benefited hiy case and changed the outcome of the proceedings.

Molina v. Stag, 120 Nev. 185, 87 P.3d

law of the case, and the issué will not be: e

fizst appeal is the law of the case on

)33 (2004).

Such. a defendant must allege with

specificity what the investigation would Have revealed and how it would haye altered the

ouicome of the trial,

United_States v

Porer, 924 F2d 395, 397 (Ist Cir. 1991),

exonerate or exculpate the defendant. Fordy, ord

In Hargrove ¥, State, 100 Nev. 498?

TPurthermote, it 15 well established that a cliim of ineffective assistance of counsel alleging a

failure to propetly investigate will fail w _herc the evidenee or testiinony sought does not

v, State; 105 Nev. 850,784 P.2d 951 (1989).
686 £.2d 222, the Nevada Supreme Court held

that claims asserted in a petition for post-onviction relief must be suppotted with specific

factpal allegations which, if true, would ef?tiﬂe the petitioner o telief. “Bare” and “haked”

allegations dre not sofficient, nor are those belied and repelted by the record. Id,

T Hall v, State, 91 Nev. 314, 315

......

Supteme: Coutt held that whiere the Court d

substantially the same.” Id, at 315, 535P.2

If a petition can be resolved with

.16, 535 p.2d 797, 798-99 (1975), the Nevada
scides an issue on the merits, the Court’s ruling is

visited. The Court further staied that *the Jaw of

Wil subsequent appeals in which the facts are

out expanding the record, then no evidentiary

hearing is necessary. Marshall v, State, '11(9 Nev. 1328, 885 P.2d 603 (1994); Manh v. State,
118 Nev, 351, 356, 46 P3d 1228, 1231 (2002). NRS 34.770 provides fhe manner in which

the disirict coutt decides a gost convietion

of the return, answer and alt supporting do

proceeding: 1. The judge or justice, upont review

suzenis which are filed, shall determine. whether

an évidentiary hearing I8 required. A, petitioner inust not be discharged or committed to-the

custody of a person other than the respondeént unless an évidentiary hearing is held; 2

judge or justice determined that the. petiti
heardng is notrequired, he shall dismigs the

The United States Supreme Court re

L Ifthe
bner is not entitled. to relief and an evidentiary
petition without a hearing.

ently explained that an evidentiary hearing is not

required simply because counsel’s actions are challenged as being an unreasonable strategic
{ P} S 3 &

7 DAWPDOCSEORSINE08E 1401 .doe
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decision. Harrin gton v. Richter, 131 $.Ct. 770, 788 (2011). Although courts may not

indulge post hoe rationalization for counsel’s decision malking that coniradicts the available
evidence of ceunsel’s actions, neither ma§ they insist counsel confirin dvery aspect of the
strategic bagis for his or her actions. Id, .afirﬁ-zg Wigeins. v. Smith, 539 U.S. 510, 123 8.CL
2527 (2003). There is a “strong: presumpti_c%m”- that counscl’s attention to certain issues fo the
exchision of others reflects trial factics rathi_er than “sheer neglect,” 1d., eiting Yarborough v,
Gentry, 540 U8, 1, 124 8.Cc 1 (2003). btyclxland calls for an inquiry in the ebjective
reasonableness of connsel’s performance, not counsel’s sabjective state of mind, 466 U.S. af
538, 104 8.0t 2052, '

¥ ]

%
ORDER

THEREFORE, I 1S HEREBY ORDERED that the Petition for Post-ConViction

Telief shall be, and it s, hereby denied. Thu various motions for discovety, for appointment

of experts, and for an Tnvestigator are also denied.

DATED this day of Novembsr, 2012,
(7
Nl
TIETR

STEVEND. WOLFSON

Clark County District Attorney S

Nevada Bar #001565

BY 3 . ;’ :_, AL N _;.J,g.{,;x.»-";

“HWHYENS OWENS
Chief Deputy District Atoriey
Nevada Bar #004352

8 BAWPBOCSMORIQAS0§ H A don
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CERTIFICATE OF FACSTMILE 'L RANSMISSION

I hercby cerhfy thiat service of I‘md:[qu of Fact, Conclusiobs of Law, and Order, was

made tis ;‘5 } }V ! ‘day of Novembet, 2012, by Tacstmile transmission to:

)

CHRISTOPHER R, ORAM, ESQ.
NK #(702) 974-0623

ot
)

oy
\”,k ‘k \ A AN h\ f\_,%,\, f\j}

Tmployee Tor the District Attorney's
Office

! 5—--f

9 PAWEDOCSFOFSIRNIDRE 1401800
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OFFICE OF THE DISTRICT ATTORNEY

CRIMIMAL APPEALS (HIT
STEVEN B, WOLFSON
Ditstrict Altorneg
Seans Dot ooy S pepi
FASYANNE MILLER
“County Cowrisel
| FACSIMILE TRANSMISSION ‘
frax Mo, (702) 382-5815
Telephone No. [(702) 6712750
T CHRISTOPHER R. ORAM, ESQ. FAXE:  (702) 974-0623
FROM: Steven 8. Owens
SUBTECT: James Chappell, 950131341, Fingings
DATE: November 1§, 2012
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TA/RE NO 3024
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LEADE T o308
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BHATLY UK

OFFICE OF THE DISTRICT ATTORNEY
CRIMINAL APPEALS ONNIT

BTEVEN B, WOLFSON
DiigtictAltorngy

CHRISTOPHER . LALLS gfm 8, QWEN‘S‘
Assistant Districk Attomey Chief aputy
TERESA M, LOWRY JOMATHAN ¥ANBOSKERCK
Chief Deputy

Asgistant Districr Atlomey
FARY.ANNE MILLER
Cournty Qounge!

A CSIMILE TRANSMISSION

Rax No. (702) 382-58135
Telephone Nold(702) 671-2750
TO CHRISTOPHER R. ORAM, BSG. FAXE:  (T02) 974-0623
FROM: Steven 8, Owens
SURIECT: James Chappell, 95C131341, Findings

DATE: November 6, 2012

Chris,
The followirg Findidgs will be submitted to Judge Ellsworth on November 13, 2012,

Ringerely, 04537
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CLERK OF THE COURT
DISTRICT COURT
CLARK COUNTY, NEVADA
JAMES M, CHAPPELL,
Petitioner,
Case No: 95C131341
Vs, DeptNo: V
THE STATE OF NEVADA,

NOTICE OF ENTRY OF FINDINGS OF

R d FACT, CONCLUSIONS OF LAW AND
espondent, ORDER

PLEASE TAKE NOTICE that on November 16, 2012, the court entered a decision or order in this matter
a true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice ig

mailéed to you. This notice was mailed on November 20, 2012,

STEVEN D. GRIERSON, CLERK OF THE COURT

By:
Heather Ungermann, Deputy Cle

CERTIFICATE OF MAILING
I hereby certify that on this 20 day of November 2012, I placed a copy of this Notice of Entry of Decision
and Order in:
The bin(s) located in the Office of the District Court Clerk of:
Clark County District Attorney’s Office
Attorney General’s Office — Appellale Division

The United States mail addressed as follows:

James Chappell # 52338 Christopher R, Oram, Esq.
P.O. Box 1989 520 S. Fourth St., 2™ Floor
Ely, NV 89301 Las Vegas, NV 89101

Heather Ungermann, Deputy Cle

04538
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11/16/2012 11:09:30 AM

FCL ' \ W
STEVEN B. WOLFSON Qi
Clark County District Attorney CLERK OF THE GOURT
Nevada Bar #001565
STEVEN S. OWENS
Chief Dtgzuty District Attorney
Nevada Bar #004352
200 Lewis Avenue
Las Vegas, Nevada $9155.2212
SIOZ) 671-2500

ttorney for Plairitiff

DISTRICT COURT
CLARK CQUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
' CASENO:  95C131341
Ve DEPTNO: Vv

JAMES CHAPPELL,
#1212860

Defendant,

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDER

DATE OF HEARING: 10/19/12
TIME OF HEARING: 10:00 AM,

This Cause having come on for hearing before the Honorable CAROLYN
ELLSWORTH, District Judge, for argument on the 19" day of October, 2012, the Petitioner
not being present and in custody, represented by CHRISTOPHER R, ORAM, ESQ, the
Respondent being represented by STEVEN B. WOLFSON, District Attorney, by and
through STEVEN 8. OWENS, Chief Deputy District Attorney, and the Court having
considered the matter, including briefs, transeripts, arguments of counsef, and documents on
file herein, this Court now makes the following Findings Of Fact and Conelusions OFf Lay.

In 1996, Chappell was convicted land sentenced o death for murdeting his ex-

gitlfriend, Deborah Panos, by entering her mobile home through window, sexually

it assaulting her, and then repeatedly stabbiné her with g kitchen knife. Chappell v, State, 114
I

Nev. 1403, 972 P.2d 838 (1998). The ct}nvicti‘ons and death sentence were affirmed on

|
' PAWPDOCS\FORSOSUS081 1401, doe
!

04539




b

10

12
13
14
- 15
16
17
18
19
20
21

23
24
25
26
27

Lt~ T S T = N 5 T S V)

appeal. Jd. Remiftitur issued on October 26, 1999. Thercafler, a timely post-conviction

‘petition was filed and an evidentiary hearing was conducted. The district court then denied

all post-conviction claims as fo guilt, bit granted a new penalty hearing due to ineffective
assistance of counsel for failing to call fertain mitigation witnesses. The décision was
affirmed on appeal in an unpublished ordér on April 7, 2006. (SC #43493), After a new
penalty hearing in 2007, the jury again rgturned a death sentence which was affirmed on
appeal in an unpublished order on October 20, 2009, (SC # 49478). Remittitur issued on
June 8, 2010. Chappell initiated the curfent post-conviction -proccedings with a pro per
petition filed on June 22, 2010. |

FINDINGS OF FACT _

This Court finds that all claims feg_%rd'mg ineffective assistance of wial counsel, first
penalty hearing counsel, and first appc:llat% counsel are procedurally barred or moot due to
the granting of a new penalty hearing. The current petition was filed more than ten years
afler Remittitur from direct appeal issued lon October 26, 1999, in excess of the one-year
time bar, Chappell fails to demonstrate go#d cause or prejudice for this excessive delay, and
a petition addressing these claims was aljrcady heard and decided by this Court and the
Nevada Supreme Court, thus his claims ar% successive. The State also affirmatively pleads
laches under NRS 34.800, and this Court agrees that NRS 34,800 bars review since well over
five (5) years have clapsed befween tﬁe filing of the Nevada Supreme Couri’s decision on
direct appeal and the filing of Chappell’s claims in the instant June 22, 2010 petition, In
1996, Chappell was granted a new penalty hearing and the Judgment of Conviction was
vacated only insofar as the death sentence was concerned. Thus, the convictions have
remained valid and final and any claims regarding ineffective assistance of trial counsel, first
penalty hearing counsel, and first appellate counsel, are procedurally barred and are hereby
denied. |

Claims of ineffective assistance of|counisel during ihe second penalty hearing are
denied ay this Court finds no, dcﬁciem,perit rniance such that the outcome of the procecdings

would have been different, Even though live testimony from James Ford and Ivei Masrel]
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was not presented, the jury heard a sommagry of their testimony the substance of which was
also presented through other witnesses andjtherefore this Court finds no prejudice, Chappell
fails to demonstrate what a more adequate lnvestigation of his history in Arizona would have
shown that would have achieved a better resuli at his penalty hearing.

This Court finds that counsel was npt ineffective in failing to retain an expert in pre-
ejaculation fluid-in order to explain the presence of Chappell’s semen in the victim despite
his claim that he withdrew prior to ¢jaculating. Counsel called three separate expert
witnesses to rebut the sexual assault aggravator by showing the sexval intercourse was
consensual, A fourth expert specifically a§ to pre-gjaculation fluid containing sperm would
not have changed the outcome in light of alf the other cvidence bearing on the issue of
consent.

Nor was counsel ineffective in failing to obtain a P.ET. scan or brain imaging for

Feial Alcohof Syndrome. Counsel did invastigate Chappell’s overall mental capabilities and

presented oxperts who testified that Chappf:ll had bordertine personality disorder and an 1Q
of 80 in the low/average range. Considerin!g that the jury found that Chappell was born to a
drug and alcohol addicted mother, Chappel] fails to demonstrate that obfaining aP.ET, scan

and/or brain imaging, even if these tests would have revealed that Chappell did have Fetal

Alcohol Syndrome, would have led to a mo%re favorable outcome at his penalty hearing,

Simply because the State was ableilto effectively cross examine Chappell’s experis
and impeach a lay withess with his prior i;hmconsistent statement, does not demonsivate that
defense counsel was in any way incﬂ‘cctil«e. This claim is belied by the nine witnesses
called by counsel whose testimony re-sul:cd in the jury’s finding of seven mitigating
circuinstances. Chappell fails to show a reasonable probability that the result of his penalty
hearing would have been any different had|the witnesses testified differently or had counsel
better prepared them.

Counsel had no valid reason to objdet to the admission of the PSI reﬁorts, which on
direct appeal were found not to have affected Chappell’s substantial rights. Even If an

objection might have been sustained, Chappell fails {0 demonstrate that the exclusion or

PAWEDOCSWORSORSAEL {401, doe
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I | redaction of the PSI's would have changed the ouvicome of the penaity hearing.

2 The failure to object to lack of notice and cumulative victim impact testimony was not

3 I prejudicial. On appeal, the testimony wag found not to be overly excessive and this Court

4 | finds the alleged errors would not have (been found prejudicial under either a plain or

3 || harmless error analysis on appeal.

6 The failure 1o object to allegations of prosecutorial misconduct later raised on appeal

7 || did not result in any prejudice. ‘On appeal, each of the instances of alleged improper

8 | argumemts was found to not constitute error at all. Accordingly, any objection would not

9 | have been sustained and would not have résulted in any prejudice on appeal under either a
10 {| plain or harmless error standard.
13! As to new claims of prosecutorial misconduct, an objection was made and sustained
12 |t as to the first instance, therefore resulting in no reversible prejudice had the issue been raised
13 i onappeal. The other two instances of alleged misconduct actually constitute fair comment
14 i on the evidence and any objection would not have been sustained and would not have
15 || changed the ontcome of the case.
16 Any prejudice from the failure to bbject to the prosecutor’s impeachment of Yred
17 || Dean was minimal considering the witnessiwas a convicted felon and the jury still found the
18 | existence of seven mitigating circumstances, Chappell has failed to demonstrate the
19 || outcome would have been different if the impeachment details had not been elicited,
20 Chappell’s claims that the trial judge erred in admitting improper other bad act
21 | evidence, that the death penalty scheme in Nevada is unconstitutional, and that the jury was
22 | incorrectly instructed on premeditation and deliberation, were appropriate for dircet appeal
23 || and are thus procedurally barred. Chappell fails to articulate good cause or prejudice to
24 || explain his procedural default and these claims must therefore be denied. Many of these
25 || claims were raised and denied on direct appeal, and thys are also batred by law of the case.
26 This Court finds that the cumulative prejudice of any alleged errors in counsel’s
27 |t petformance at the second penalty hearing lis insufficient to have altered the outcome of the
28 || case and therefore denies this claim.
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1 All of Chappell’s claims can be rq'solved without expanding the record, especially
2 | considering Chappell's claims have been! either waived, are procedurally barred, or are
3 || otherwise not cogniZable as bare or conclusory allegations, Even aceepting all of Chappell’s
4 || nllegations as true, the alleged errors of cotinsel would not have changed the outcome of the
5 {| second penalty hearing. Thus, it is not.necéssary to expand the record in order to resolve this
6 || petition and the request for an evidentiary hearing is denied.
7 Finally, Chappell’s motions for discbvery and for appointment of various experts and
8 | an Investigator are all denied. The discovery request is non-specific, the motions for experts
9 I and an Investigalor are barc and conclisory, and this Courl has determined that an
10' evidentiary hearing and expansion of the rceord are unnecessary to resolve the claims in the
11 || petition. Thets is no demonstrable need or good cause for a P.E,T. scan or “full neurological
12 {| exam” in light of a pre-existing nwrologica%l examination and mental health experts obtained
13 || by prior counsel, Even if brain imaginé could reveal that Chappell suffers from Fetal
14 [f Alcohol Syndrome, which has no speciﬁeib or uniformly accepted diagnostic criteria, this
15 ]| Court has already accepted such allegations as true and found it would not have changed the
16 | oulcome, especially considering the jury found as a miligating circumstances that Chappell
17 | was born to a drug and alcohol addict _! mother. Chappell fails to make any specific
18 {| allegation as to what these experts and irwestigators would uncover that could possibly
19 |} change the outcome of his case. !
20 CONCQQ,é]’ON SOF LAW
21 NRS 34.726(1) states that unless g(liod cause is shown for the delay, a petition that
22 || challenges the validity of a judgment or septence filed more than one year afier entry of the
23 §| judgment of conviction, or if appeal has bpen taken more than one vear after the Supreme
24 || Court issues its remittitur, is time-barred, Good cause for the delay exists if the petitioner
25 I demonstrates to the satisfaction of the court that the delay was not his fault and the dismissaf
26 || of the petition as untimely would unduly prejudice him, Id. The one-year time bar is strictly
27 || construed, Gonzales v, State, 118 Nev. 590,593, 590 P.3d 901, 902 (2002),
28 A second or successive petition may be dismissed if the judge or justice determines
5 PAWPDOCS\FORSURSOR ! 1401 doc
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that it fails to allege new or different grouxrds for relicf and that the prior determination was
on the merits. NRS 34.810(2). A defendant must aiso demonstrate good cause and actual
prejudice to avercome the successive petitipn bar, Id,

NRS 34.800 creaies a rebuttable présumption of prejudice to the State if 2 defendant
allows more than five years 1o ¢lapse between the filing of the Judgment of Conviction, or a

deciston on direct appeal from a Judgmentiof Conviction, and the filing of a post-conviction

petition. The statute requires that the State plead laches in its motion to dismiss the pefition.
A conviction qualifies as final wh | judgment has been entered, the availability of |

appeal has been exhausted, and a PetitioT

denied or the time {or the petition has expié:ed. Colwell v, State, 118 Nev. 807, 59 P.3d 463

(2002). The 9™ Circuit Court of Appeals hs recognized that a conviction remains final even

for Certiorari to the Supreme Court has been

though a case may be sent back for re-sentencing. Phillips v. Vasquez, 56 ¥,3d 1030 (9"
Cir. 1995). A conviction for murder is [a final judgment even when the death penalty
sentence has been reversed and is not yet final, People v. Jackson, 60 Cal.Rptr, 248, 250,
420 P.2d 600, 602 (1967). When a judgment is vacated only insofar as it relates to the death

penalty, “the original judgment on the issue of guilt remains final during retrial of the

penalty issue and during all appellate procéedings . . .” Peaple v, Kemp, 111 Cal Rptr, 562,
|
564, 517 P.2d 826, 828 (1974). i

In order to assert a claim for ineffective assistance of counsel, a defendant must prove

that he was denjed “reasonably effective alsistance” of counsel by satisiying the wo-prong
test set forth in Strickland v, Washi,r;g{gg,l%fs 1.8, 668, 686-87, 104 5.Ct. 2052, 2063-64

TR SN A1)

(1984). Under this test, the defendant musil show: first, that his counsel's representation fell
below an objective standard of reasonableness, and sccond, that but for counsel's errors,
there is a reasonable probability that the result of the proceedings would have been different,
See Strickland, 466 1.8, at 687688, 694, “Effective counsel does not mean errorless
counsel, but rather counsel whose assistance is ‘[w]ithin the range of competence demanded
of attorneys in criminal cases.'” Jackson v Warden, Nevada State Prison, 91 Nev. 430, 432,
537 P.2d 473, 474 (1975), quoting Mt v. Richardson, 397 U.8. 759, 771 (1970).
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A defendant whoe alleges a failuré to investigate must demonstrate how 4 better

investigation would have benefited his case and changed the outcome of the proceedings.

Molina v. State, 120 Nev. 185, 87 P.3d 533 (2004). Such a defendant inust allege with

specificity what the investigation would have revealed and how it would have altered the
outcome of the trial. Unifed States v: Porter, 924 ¥.2d 395, 397 (lst Cir. 1991),

Furthermore, it is well established that a clpim of ineffective asgistance of counsel alleging a

failure to properly investigate will fail where the evidence ‘or testimony sought does not
exonerate or exculpate the defendant. Ford'v. State, 105 Nev. 850, 784 P.2d 951 (1989). |

[
In Hargroye v, State, 100 Nev, 4985r 686 .2d 222, the Nevada Supreme Court held

that claims asserted in a petition for post-#onviction relief must be supported with specific

factual allegations which, if true, would et}:tiﬂc the petitioner to relief. “Bare” and “naked”
sllegations are not sufficient, nor are those i)clied and repelled by the record, 1d,

In Hall v. State, 91 Nev. 314, 31.‘1-16-, 535 P.2d 797, 798-99 (1975), the Nevada
Supreme Court held that where the Court chides an issue on the merits, the Court’s ruling is
law of the case, and the issue will not be re%visited. The Court further stated that “the law of
first appeal is the law of the case on }al] subsequent appeals in which the facts ate
substantially the same.” Id, at 315, 535 P.24 at 798,

If a petition can be resolved withiout expanding the record, then no evidentiary
hearing is necessary, Marshall v, State, 11(? Nev. 1328, 885 P.2d 603 (1994); Mann v, State,
118 Nev, 351, 356, 46 P.3d 1228, 1231 (2002). NRS 34.770 provides the manner in which |
the district coutt decides a post conviction jprocceding:, 1. The judge or justice, upon review
of the return, answer and all supporting doi:umcms which are filed, shall determine whether
an ¢videntiary hearing is required. A petitioner must not be discharged or committed to the
custody of a person other than the respondgl%nt unless an evidentiary hearing is held; 2, If the
judge or justice determings that the petiti}mer is not entitled to rellef and an evidentiary
hgaring 18 not required, he shall dismi_ss tl1e[petjti011 without a hearing.

The United States Supreme Court reiLently explained that an evidentiary hearing is not

required simply because counsel’s actions {xrc challenged as being an unrcasonable strategic
P

t

|
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decision. Hamin gton v. Richter, 131 §.Ct. 770, 788 (2011).  Although courts may not

indulge post hoc rationalization for counsei’s decision making that contradicts the available
evidence of counsel’s actions, neither may they insist counsel confirm every aspect of the
strategic basis for his or her actions. Id,, citing Wigeins y. Smith, 539 U.8. 510, 123 8.C1,
2327 (2003). There is a “strong presumpti(!pn” that counsel’s attention to certain issues to the

exclusion of others reflects trial tactics rather than “sheer neglect.” 1d., citing Yarborough v,
Genry, 540 U.S. 1, 124 8.Ct. 1 (2003).  Strickland calls for an inquity in the objective
reasonableness of counsel’s performance, not counsel’s subjective state of mind. 466 U.S. at
688, 104 S.Ct. 2052.
ORDER

THERERORE, IT 1S HEREBY ORDERED that the Petition for Post-Conviction.
Relief shall be, and it is, hereby denied. The various motions for discovery, for appointment
of experts, and for an Investigator are also denied.

DATED this____ day of November, 2012,

‘\

I

w

2

STEVEN'B. WOLISON
Clark County District Attomey
Nevada Bar #001565

S. OWENS
Chxef De uty District Attorney
Nevada Ifar #004352
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CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of Findings of Fact, Conclusions of Law, and Order, was

made this _/4f )L—ﬂday of November, 2012, by facsimile transmission to;

FAX #(702) 974-0623

,e
.\
\
.

!

& |

CHRISTOPHER R. ORAM, ESQ.

s (ol
NG R iy

=

Office

mployee for the District Attorney's

PAWPROCSFORMSINS0811401.d0¢
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OFFICE OF THE DISTRICT ATTORNEY

CRIMINAL APPEALS (UNIT
STEVEN B. WOLFSON
District Altorrey
M:i?aﬁsg ;}n ;?%:‘fm&y JONATHAN vmgﬁ;igzx
MARY-ARNE MLLER
County Counsel
FACSIMILE TRANSMISSION
Fax No. (702) 382-5815
Telephone No. (702) 671-2750
TO: CHRISTOPHER R. ORAM, ESG. FAX#. (702)974-0623
FROM: Steven 8§, Owens
SUBJECT: James Chappell, 95C131341, Findings
DATE: November 14, 2012
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OFFICE OF THE DISTRICT ATTORNEY

CRIMINAL APPEALS GNIT
STEVEN B. WOLFSON
Distric Allorney
CHRISTOPHER J. LALL STEVEN 5, OWENS
Assistant District Attomey Chief Depuiy
TERESA M. LOWRY JONATHAN VANBOSKERCK
Assistant District Attormey ) Chief Deputy
MARY-ANNE MILLER
County Counsel
FACSIMILE MISSION
Fax No, (702) 382-5815
Telephone No.|(702) 671-2750
TO: CHRISTOPHER R, ORAM, ESQ. FAXH#:  (702) 974-0623

FROM: Steven S, Owens
SUBJECT: James Chappell, 95C131341, Findings
DATE: Wovember 6, 2012

Chris,
The following Findings will be submifted to Judge Ellsworth on November 13, 2012,
Sincerely,
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Las VEGAS, NEVADA 89101
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CerastorHER R. Orant, LTD.
520 SOUTH4™ STREET | SECOND FLOOR
TEL. 702.384-5563 | FAX. 702,974-0623
[ [\ b b2
I I XA RSB RBEE S =3

0001 : .
CHRISTOPHER R. ORAM, ESQ. ' F “ F D
Nevada State Bar #004349 on b
520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101 o '
(702) 384-5563 Feg 1y 2 usPH 2
Attorney for Defendant A ' P )
JAMES CHAPPELI, QS e Lot
CLERA CF THE COURT
DISTRICT COURT
CLARK COUNTY, NEVADA
* %k ok ok ¥
THE STATE OF NEVADA, CASENO. (131341
DEPT.NO. XXV
Plaintiff,
Vs,
JAMES CHAPPELL,
Defendant.

MOTION FOR AUTHORIZATION TO OBTAIN AN INVESTIGATOR AND FOR
PAYMENT OF FEES INCURRED HEREIN.

COMES NOW, Defendant, JAMES CHAPPELL, by and through his attorney,
CHRISTOPHER R. ORAM, ESQ., hereby requests this Honorable Court to issue an order
appointing an investigator for Mr. Chappell. Defendant also requests ‘on Order authorizing
payment in excess of the statutory maximum three hundred dollars ($300.00), not to exceed two
thousand five hundred dollars ($2,500.00) per expert unless prior Court approval is granted.

/1
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This motion is made and based pleadings and papers on file herein, the affidavit of counsel
attached hereto, as well as any oral arguments of counsel adduced at the time of hearing,

\
DATED this S;E}-lday of February, 2012,
Respectfully submitted

fz/Z////”'“

CHRISTOPHER R. ORAM, ESQ.
Nevada Bar #004349

520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada, 89101

Attorney for Petitioner
JAMES CHAPPELL

NOTICE OF MOTION .

YOU, AND EACH OF YOU, will please take notice that the undersigned will bring the-
foregoing MOTION FOR AUTHORIZATION TO OBTAIN AN INVESTIGATOR AND FOR
PAYMENT OF FEES INCURRED HEREIN on for hearing on the < day of

%J/M , 2012, at the Clark County Courthouse, 200 Lewis Avenue in District Court,

—_
h

LAS VEGAS, NEvVaDa 89101
==
(=

CrrISTOPHER R. ORAM, LTD.
TEL. 702.384-5563 |FAx. 702.974-0623

520 SOUTH 4™ STREET| SECOND FLOOR.

[N I o R L N e N o - b

Departmenté{V at the hour of .1m. or as soon thereafter as counsel may be heard.

Respectfully submitted

& 2

CHRISTOPHER R. ORAM, ESQ.
Nevada Bar # 004349

520 S. Fourth Street, 2nd Floor
Las Vegas, NV 89101

Attorney for Petitioner
JAMES CHAPPELL
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Las VEGAS, NEVADA 89101
TEL. 702.384-5563 | FAX. 702.974-0623

CHRISTOPHER R. OrAM, LTD.

520 SOUTH 4™ STREET| SECOND FLOOR

b b NN NN [ R,

POINTS AND AUTHORITIES

Nevada Revised Statute 7.135 states:

Reimbursement for expenses; employment of investigative, expert or other services:

The attorney appointed by a magistrate or district court to represent a defendant is

‘entitled, in addition to the fee provided by N.R.S. 7.125 for his services to be
reimbursed for expensesreasonably incurred by him in representing the defendant and
may employ, subject to the prior approval of the magistrate or the district court in an
ex parte application, such investigative, expert or other services as may be necessary
for an adequate defense. Compensation to any person furnishing such investigative,
expert or other services must not exceed $300.00, exclusive of reimbursement for
expenses reasonably incurred, unless payment in excess of that limit is:

1. Certified by the trial judge of the court, or by the magisirate if the services
were rendered in connection with a case disposed of entirely before him, as
necessary to (frovide fair compensation of services of an unusual character or
duration; an

2. Approved by the presiding judge of the judicial district in which the attorney
was appointed . . .

In the instant case, Mr. Chappell is currently in his post-conviction proceedings regarding
his sentence of death. Tn light of the seriousness of Mr. Chappell’s conviction and his sentence
of death, I believe it is necessary that an investigator be permitted to act in the capacity for Mr.
Chappell through his post-conviction proceedings.

The above mentioned investigator will incur fees associated with his/her services, thus
it is necessary that this Court permit payment of his/her fees incurred herein, Moreovef, Mr.
Chappell ié financially unable to obtain an investigator on his own behalf,

/1
/!
i
I
i
i
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WHEREYORE, for the foregoing reasons, Mr. Chappell requests this court to authorize an
order granting the services of an investigator. Additionally, forthis Court to allow payment for histher
fees in excess of the statutory maximum three hundred dollars ($300.00), not to exceed two
thousand five hundred Dollars ($2,500.00) per expert unless prior Court approval is granted.

DATED this & day of February, 2012.

| Respectfully submitted:

CHRISTOPHER R. ORAM, ESQ.
Nevada State Bar #004349

520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada §9101

Attorney for Petitioner
JAMES CHAPPELL
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AFFIDAVIT OF CHRISTOPHER R. ORAM, ESQ. ‘
IN SUPPORT OF MOTION FOR AUTHORIZATION TO OBTAIN AN INVESTIGATOR

AND FOR PAYMENT OF FEES INCURRED HEREIN,
STATE OF NEVADA )
COUNTY OF CLARK %SS:
| CHRISTOPHER R. ORAM, ESQ., having been duly sworn, deposes and says:

1. Your Affiant is an attorney duly licensed to practice law in the State of Nevada.

2, JAMES CHAPPELL, by and through his attorney, CHRISTOPHER R. ORAM, ESQ.,
hereby requests this Honorable Court to issue an order appointing an investigator for Mr.
Chappell. Defendant also requests on Order authorizing payment in excess of the statutory
maximum three hundred dollars ($300.00), not to exceed two thousand five hundred dollars
(82,500.00) per expert unless prior Coutt approval is granted '

3. In the instant case, Mr. Chappell is currently in his poét—conviction proceedings
regarding his sentence of death. In light of the serioustess of Mr. Chappell’s conviction and his
sentence of deafh, I believe it is necessary that an investigator be permitted to act in the capacity
for Mr. Chappell through his post-conviction proceedings.

4, The above mentioned investigator will incur fees associated with his/her services,
thus it is necessary that this Court permit payment of his/her fees incurred herein, Moreover, Mr.
Chappell is financially unable to obtain an investigator on his own behalf,

5.  Therefore, it is essential that Mr, Chappell be permitted an investigator.

0. That this motion is being made in good faith and not for purposes of delay.

7. Further your affiant sayeth naught.

DATED this _\ﬁﬁay of February, 2012,

CHRISTOPHER R. ORAM, ESQ.
QEE:D;ED AND SWORN to before me
thls y of Febmary, 2012. '
APER  JESSIE LEE VARGAS
nd for sai C a {i Notary Public-State of Nevaua
C and State w n. APPT. NO.09-97219

yt
v" My App. Explres February 16. 2013
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CHRISTOPHER R. ORAM, ESQ.
Nevada State Bar #004349

520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101

(702) 384-5563

Attorney for Defendant
JAMES CHAPPELL
DISTRICT COURT
CLARK COUNTY, NEVADA
* ok ko
THE STATE OF NEVADA, CASENO. Cl131341
DEPT.NO. XXV
Plaintiff,
Vs.
JAMES CHAPPELL,
Defendant,

RECEIPT OF COPY
The above MOTION FOR AUTHORIZATION TO OBTAIN AN INVESTIGATOR
AND FOR PAYMENT OF FEES INCURRED HEREIN is hereby acknowledged this g day
of February, 2012,

Clark County District Attorney |

200 Leu&ﬁ@"
Las Vegas, Nevada 89155

By
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

)

THE STATE OF NEVADA,
CASE NO. C131341

Plaintiff,
V8. DEPT. NO. V

JAMES MONTELL CHAPPELL,

Defendant.

BEFORE THE HONORABLE CAROLYN ELLSWORTH, DISTRICT COURT JUDGE

WEDNESDAY, AUGUST 29, 2012

RECORDER'S TRANSCRIPT RE:
STATUS CHECK
APPEARANCES:
For the Plaintiff: STEVEN S. OWENS
Chief Deputy District Attorney
For the Defendant: CHRISTOPHER R. ORAM, ESQ.

RECORDED BY: LARA CORCORAN, COURT RECORDER

04413 Docket 61967 Document 2013-34681
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LAS VEGAS, NEVADA, WEDNESDAY, AUGUST 29, 2012, 9:02 A.M.

THE COURT: Top of 1, Case Number C131341, State of Nevada
versus James Montell Chappell. Good morning.

MR. ORAM: Good morning, Your Honor.

THE COURT: All right. This is on for status check it says.

MR. ORAM: Your Honor, | believe — we received notice from Judge
Bell that she had to recuse herself from this case.

THE COURT: Oh, right.

MR. ORAM: And there's been full briefing completed. And so | guess
what needs to happen is —it's such a —it's such a lengthy case and so voluminous |
would think the Court would need quite a bit of time to review the matter. And so |
think both sides would just ask that a argument date be set at a time convenient to
the Court.

THE COURT: Okay. So by your hand motions you were showing me —
s0 how long do you think it's going to take me to read this?

MR. ORAM: What would you say, Mr. Owens?

MR. OWENS: There's been two penalty hearings in this capital case.
This is a post-conviction — first post-conviction petition from the new penalty hearing,
the new sentence of death. It's the second insofar as some of the guilt-phase
issues are concerned. So there’s a lengthy procedural history involved.

THE COURT: Was there a hearing?

MR. OWENS: Depends on how fast of a reader you are, | guess. Butit
may —

THE COURT: Was there an evidentiary hearing?
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MR. ORAM: No, Your Honor,

THE COURT: No.

MR. ORAM: We've just finished briefing. And so | had a couple
motions where | was requesting an expert and an investigator, which the Court at
the time said that they would entertain at the time of argument so that we could, you
know, perhaps argue everything at one time. But, again, | think it is quite lengthy.

MR. OWENS: | agree. The next step is to set it for argument when the
Court is ready to entertain argument and then we can decide whether an evidentiary
hearing is needed and we can decide the motions at the same time and move
forward from there.

THE COURT: How about 30 days? How's my calendar look? We're
just coming into the criminal cycle again and I've got quite a few trials set.

THE CLERK: Thirty — let me look. Soit's like October —is it going to
just be on a regular calendar day?

THE COURT: Yeah.

THE CLERK: | would say maybe Qctober 1°.

THE COURT: October 1%

MR. ORAM: Would we put —

THE COURT: Would you need the defendant to be here for this?

MR. ORAM: Your Honor, I'd —

MR. OWENS: Not for argument, no.

MR. ORAM: Not for argument, no. But we would put this on a later
time rather than the 8:30 calendar, because | imagine you — this one would probably
take probably an hour at least to argue the matter?

THE COURT: Well, we can try because we'll need to get a courtroom.
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MR. ORAM: Yes, Your Honor.

THE CLERK: What time?

THE COURT: Let’s putin on — we could putit on a Friday. Friday
morning on my civil calendars because those don’t usually go — the longest they
usually go is an hour.

THE CLERK: All right. Let's put it on October 12" at 10.

MR. ORAM: Yes, Your Honor.

MR. OWENS: That should work.

THE COURT: Thank you.

MR. ORAM: Thank you very much, Your Honor.

PROCEEDING CONCLUDED AT 9:13 AM.
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ATTEST: | do hereby certify that | have truly and correctly transcribed the audio-
video recording of this proceeding in the above-entitled case.

Ao Cncpon

LARA CORCORAN
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LAS VEGAS, NEVADA, FRIDAY, OCTOBER 19, 2012, 9:58 A.M.

MR. ORAM: - Your Honor.

THE COURT: You're not expecting them to have transported him,
right?

MR. ORAM: No, | am not, Your Honor. And | believe we can procesd
on argument without him.

THE COURT: Okay. Allright. So, case number C131341, State of
Nevada versus James Montsell —is it Chapel [phonetic] or Shapell [phonetic]?

MR. ORAM: it's Chapell [Chapel], Your Honor.

THE COURT: Chapell. All right. And do you have any particular order
you want me to hear, because there are the other — there’s the petition for writ of
habeas corpus argument, but there are all these other motions that are also on?

MR. ORAM: Your Honor, perhaps 1 could just sort of address the case
as a whole at first and then get some guidance maybe from the Court or hear the

State’s argument. | could probably just sort of address all of the arguments

|| because, in essence, what I'm going to be asking the Court to do is hold an

evidentiary hearing, and before that evidentiary hearing give me an opportunity to
have an investigator, at least one expert, and conduct a PET scan. And so that
would be what — the end conclusion of what I'm asking for.

THE COURT: Right. So just let me tell you so you can kind of tailor
your arguments, | suppose, that | read everything, that I'm not persuaded that there
was ineffective assistance or that your other assignments of error, you know, like
attacking the constitutionality, et cetera, of the — or of the death penalty scheme in

Nevada, or that it's cruel and unusual punishment, those things, I'm not persuaded
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by any of those arguments.

Moreover, | don't see that an evidentiary hearing — and normally | grant
them, as you know; we've had many, but | don't see in this case that an evidentiary
hearing is going to add anything to what | already have before me. | don't think an
evidentiary hearing is warranted in this particular case and so | would be inclined to
deny the petition as well as all the motions.

So, go ahead. |

MR. ORAM: Your Honor, if | could also say one housekeeping matter.
Mr. Hover, as you know he is in your court, he is also for one — for another case next
door -

THE COURT: Right.

MR. ORAM: — apparently there's a high-profile case — O. J. Simpson is
next door — so that case was not called. At some polnt | may need to go over to just
assist Mr. Hover, although it sounds like this particutar argument may be relatively
short, and it's a busy court next door.

Your Honor, 1 would — again, | recognize that the Court will have read
everything. | don't have much to add, although | wouid be able to argue it this
morning. |I'm prepared to argue for an hour, if need be, because | — but | would be
regurgitating every singie thing that is in these.

| Now, | recognize, as the Court said, in my supplemental brief from page
45 on, these are standard death-penalty arguments | would make In every single
case of mine, and they are always denied. We do it for federal preservation of the
issues.

Your Honor, | would — | would ask that an evidentiary hearing be held

so that | may flush out the arguments that | have done.
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THE COURT: Tell me what you would think you would expect to
happen in an evidentiary hearing. What evidence do you think would come out in an
evidentiary hearing that would change or add to what we have already?

MR. ORAM: | would just sort of summarize it this way, Your Honor, |
would want to know why defense counsel had not at least met with their — or,
excuse me, with their experts — now, | can't tell you whether they did or they didn’t —
and prepared them in a better fashion, that being Dr. Etcoff, Dr. Danton and Dr.
Grey, so that they had a good — had knowledge of the case, knowledge of the facts,
so that they weren’t so blind-sided. It seemed to me when | was reading their
testimony that they testified on direct examination for the defense to one thing, but
by the time the skilled prosecutor, Mr. Owens, Christopher Owens, was done with
them it seemed that they were almost State withesses because they didn't seem to
know about domestic violence; they didn't know about the facts of the case.

THE COURT: Aliright. So assuming that that's the case, that once
they were presented with the facts of the case their opinions were not favorable to
the defense, so how would them having all of that ahead of time changed that? In
other words, they would have, right, had they, as you say then had all this ahead of
time — now, let me digress a little bit.

Are you — you're talking about the second — we're focusing here on the
second penalty hearing; right?

MR. ORAM: That's correct.

THE COURT: Because they'd testified in the first hearing many years
earlier; correct?

MR. ORAM: Some of them did. I'm not sure that Dr. Grey did, Your

Honor, and so that | can’t — as I'm standing here | cannot accurately answer whether
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they absolutely testified in the first one. | know Dr. Etcoff did because Dr. Etcoff was
examined and said that he had met with the defendant for two hours in preparation
for the first penalty phase.

THE COURT: So the experts, anyway, took the stand and they testified
based upon their knowledge of the facts, and then on cross-examination when
additional facts were given to them, then their opinions apparently were changed;
right?

"~ MR.ORAM: Correct. Yes.

THE COURT: Okay. So, had they had all those facts ahead of time
thelr testimony would’ve been the same. So, how is the failure then — alleged failure
to prepare them ahead, how dld that prejudice the defendant?

MR. ORAM: Well, | think, on two levels, two factors there. First of all it
was surprising when you hear the doctors testify | didn’t know this was a case really
about domestic violence. If | could summarize the case, which | won't do because
the Court's gone through it, but if the Court was going to summarize for, let's say, a
group of students what the case was about and what the facts of the case were
about, I'm sure one of the things the Court would say is that this is a case about a
history of domestic violence that then resulted in death. And it was surprising to see
experts say | didn’t really know that, that fact.

That would seem to me to be something that you would sit down with
your expert in the first few minutes of talking to your expert and say exactly what |
just did, this is a case of a woman who was killed as a result of her significant other
being in a rage and this rage had been continuing on for a long period of time. It
was sort of that — almost a battered-woman syndrome that you see here. There's

battery. She then wants to reconcile. She reconciles and all the friends, family
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members are always sort of appalled by her reconciliation, why are you going back
to this man. So it seems odd to me that there is experts saying | really didn't know
that, or — that was odd.

Another one that seems odd about the case to me is that you only have
the sexual assault as being the only aggravator left in the particular case, and when
| look at the Nevada Supreme Court's decision they say one of the five factors that
essentially gives a Jury the opportunity to say sexual assault occurred, one of those
factors is that we have Mr. Chappell lying because Mr. Chappell said he had
consensual sex but he did not ejaculate and there is semen found. Therefore, the
detective says that must prove that he’s lying, and the State says it.

There's no objection from the defense, and as I've pointed out it seems
like —if | had been defense counsel in that case, | think a reasonable attorney had
been looking at that situation would have called — you don’t even need to call
experts, just start with the high schools. Call a health teacher in here and say can a
woman get pregnant without the man ejaculating, and the answer is going to be yes
every single time.

And so | don't know how that became a factor to prove sexual assault,
and that was one that | thought should be dispelled.

What | also thought was interesting is when, for example — Court’s
indulgence. Dr. Etcoff, when he was given that scenario — in other words he did not
recognize that, he didn't know the facts well enough so that when Mr. Owens
questioned him, or it may have been the other prosecutor questioned him on cross-
examination and said, well, what if we — what if | told you that the defendant
admitted to having sex but denied ejaculation, yet we can prove that semen is there,

does that — what does that prove, and he actually said that proved the defendant’s
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story was bogus. And, to me, that had to just level the defendant. If the jury had to
sit there and think, well, the defendant’s just lying through his teeth, he must have
sexually assaulted the woman.

And, so to me it seemed like, boy, you need to dispel that immediately,
and that would be one of the biggest things that | would think in an opening
argument you’d want to say is just because semen is located doesn’t mean the
defendant lied. The defendant — | don’t understand why a defendant would admit to
stabbing his wife to death, admit to having sex with her shortly before that occurred,
within an hour or two, but want to lie about ejaculation. That doesn’t make much
sense. If you think you're gonna cover up a sexual assault but you won’t admit
murder, then wouldn’t you say | never had sex with that woman, don't know what
you're talking about and then you find semen, then you know, okay, he's lying.

So | don't understand why that occurred and why the experts were not
prepared to meet that challenge and why there were no experts on the side of the
defense to answer those questions. It seems like you could dispel that quite easily.
It almost seems like a myth occurred in the courtroom.

That was very troubling to me and | don't really know why the Supreme
Court actuaily put that as a factor, because, unless I'm missing something, | think — |
think it's a myth, and [ think that anybody who has teenage kids would never advise
their teenage kids of this fact, that you can't — a woman couldn't get pregnant unless
there's ejaculation. It doesn’t make sense to me.

And so that was one of the factors, to answer the Court’s question, that
| would argue necessitates a evidentiary hearing to find out why the lack of
preparation. Does that answer the court's question at least as to my argument on

that? It does.
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THE COURT: Okay.

MR. ORAM: Your Honor, I'm not sure, because it's so lengthy and
because | sort of heard the Court's — what | perceive to be the Court’s ruling. And
another thing | want to make sure that I'm not doing is if the Court's mind is made up
I'm not here to waste the Court’s time if | cannot dissuade you from that decision |
recognize that and | know that you have read everything and that obviously then we
would appeal it. So I'm not sure if you want to hear argument or if you're saying, Mr.
Oram -

THE COURT: Waell, | would like Mr. Owens to address this whole issue
of the ejaculation argument. It seemed a bit like a red herring to me, but tell me
about that.

| MR. OWENS: Certainly. And Mr. Oram says he'd like to put defense
counsel on the stand and ask them why they didn’t prepare their experts more on
this ejaculation concept, as well as on perhaps other issues, and that apparently one|
of them didn’t know it was a domestic violence issue. | know two of them talked at
length about the pattern of domestic violence and reconciliation between these two

But specifically on the ejaculation that's really not what this case was
about, whether he ejaculated in her or not. He admitted that they had sexual
intercourse; that was not in dispute. What was in dispute was whether it was
consensual or not, and so the presence of semen really became a non-issue
because in his testimony he said that they had sexual intercourse. He Just said that
he withdrew prior to ejaculation. Yeah, well so what? The Nevada Supreme Court,
yeah, they listed that as one of the factors that they looked at, but there was a
number of factors for the Supreme Court to look at to affirm the sexual assault

aggravator as well as the jury to look at to find that aggravator in the first place.
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There’s so much other weighty evidence that this issue about
ejaculation simply would not have changed the fact that Chappell threatened
his girlfriend that he’s golng to do an O.J. Simpson on her ass. | mean, that alone —

THE COURT: Wasn't there testimony from one of the experts, defense
experts where he conceded that she could have — in fact that was - wasn’t that his
opinion, that she could have in fact had sex with him just to — out of fear and that
would still be a sexual assault, out of — if she was trying to placate him to try and
keep him from harming her —

MR. OWENS: Absolutely.

THE COURT: -- that would still be sexual assault.

MR. OWENS: Absolutely.

THE COURT: And didn’t the Supreme Court consider that?

MR. OWENS: Absolutely. Their doctors testified that they were really
looking for physical evidence under the medical definition of sexual assault, vaginal
bruising or tearing or something, and they found no evidence of sexual assault, but
on cross-examination they admitted that medical science doesn't tell them about the
consensual nature of the activity. Absent some medical findings medicine doesn't
say whether or not he had a knife to her throat at the time that he did this, whether
she was threatened and felt | need to avoid getting beat, | need to agree and give in
to this. That's really a jury decision that the medical science is simply not going to
help us on.

So the jury heard about all these threats. They heard about the victim
curling up in a fetal position when she heard the defendant was getting out of jail
again. They heard and knew that he came in through the window. They knew that

there was this phone call about the — her children and her calling — or asking the
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woman to call back so that she could have an excuse or reason to get out of there.
There's an awful lot of facts and threats that she would — that he would seriously
hurt her if she was with another man, and she had been with another man while he
was in jail.

And that is all the facts that point out whether or not this was
consensual, and it's not going to be proven dispositively by any kind of expert or
medical science, it's going to be the totality of all the facts and circumstances which
haven't changed, which the jury was free to consider to find that this aggravator had
been found beyond a reasonable doubt. In fact, two different juries have found that
— existence of that aggravator beyond a reasonable doubt now. There's
overwhelming evidence.

And so, yeah, | would say to now go out and get an expert to testify to
what defense counsel admits every high school student is taught, well, that's
common knowledge that there could be pre-ejaculate. That's not going to really
bear on — or change the outcome of the case. [t's not going to bear on the issue of
consent here, and so for that reason | don't — | don't think we need to have an expert
or an evidentiary hearing. It just is not a significant fact.

And | already mentioned the domestic violence, failure to prepare the
experts. One of them specifically was called to testify about domestic violence and
the nature of this specific relationship over time. We’re looking in hindsight at how a
skilled prosecutor was able to cross-examine a witness. You can’t anticipate in
advance every single way in which a witness might potentially get tripped up, and so
it's very speculative to say that if they'd been better prepared they might've been
able to respond more appropriately to the cross-examination, but the reality is is that

seldom do people say the exact same thing the exact same way every time and

10
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there are always little ways in which a prosecutor can cross-examine someone to
find inaccuracies in their testimony or to question the weak parts of their opinion that
they are advancing to the jury.

That's simply not going to change and it's not something we can fault
the attorneys for in hindsight just because the prosecutor might have had some
headway. | don’'t remember anything on the DV issue, but maybe there was a little
bit of headway on the ejaculation issue and getting some sort of admission from
their expert, but, like | said, it really wasn't relevant to the issue of consent.

| don'’t really see their experts having fundamentally changed their
opinion as a result of the cross-examination. Any littie inroads that the prosecutor
was able to get did not undermine their opinlon of the jury that this was consensual
‘cause there was no evidence that this was forced, that the pattern of the
relationshlp was such that it was consistent that she would continually make up
each time with the defendant, and that fundamental opinion did not change for any
of the three experts despite any effect of cross-examination.

So, none of that would have made a difference in the case; therefore, |
think it should all be denied.

THE COURT: Allright. Oh, and as far as the PET scans and the
neurological, again, | mean | don’t think there was any showing as to what that
would've changed since there was plenty of evidence that he was — his, you know,
mother used alcohol when she was pregnant with him, that he had a learning
disability, that his IQ was in the low to moderate range, you know, all of those things.
And, of course, the jury found those mitigating factors; they just didn’t feel that they
outweighed the aggravators.

So, | just don't see it and | don't — in this case | don’t see that an

11
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evidentiary hearing is going to change that. So I'll deny that. And the State will
prepare the findings of fact, conclusions of law for my review, also to present them
to the defense for them to look over, and, as well, will you prepare the orders
denying the motions, too.

MR. OWENS: 1 will, and I'll do an order for the transcript from today so
| can have that to aid me in doing the findings.

MR. ORAM: Thank you very much, Your Honor.

THE COURT: Thank you.

Oh, let me just say that my — the reasons for denying the petition for
writ of habeas corpus are the reasons and arguments that are set forth in the State’s
opposition.

MR. OWENS: Okay. Thank you.

MR. ORAM: Thank you, Your Honor.

PROCEEDING CONCLUDED AT 10:17 A.M.
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ATTEST: 1do hereby certify that | have truly and correctly transcribed the
audio/video proceedings with the sound recording in the above-entitled case.
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Court Recorder/Transcriber
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within 20 days of the date of this notice. See NRAP 14. A copy of the docketing
statement is enclosed or you may access the form online at nevadajudiciary.us.
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RE CASE: STATE OF NEVADA vs. JAMES M. CHAPPELL
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Case Appeal Statement
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NEVADA RULES OF APPELLATE PROCEDURE 3 (a) (3) states:

“The district court clerk must file appellant's notice of appeal despite perceived deficiencies in the nolice, including the
failure to pay the district court or Supreme Court filing fee. The district court clerk shall apprise appellant of the
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Please refer to Rule 3 for an explanation of any possible deficiencies.
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THE STATE OF NEVADA,
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JAMES MONTELL CHAPPELL, DEPTNO: XXV
#1212860

Defendant.

STATE'S RESPONSE TO DEFENDANT'S PETITION FOR WRIT OF HABEAS

CORPUS (POST-CONVICTION) AND DEFENDANT'S SUPPLEMENTAL BRIEF
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COMES NOW, the State of Nevada, by STEVEN B, WOLFSON, Clark County
District Attorney, through STEVEN S. OWENS, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant's Petition For Writ
Of Habeas Corpus (Post-Conviction) and Defendant's Supplemental Brief In Support Of
Defendant's Writ Of Habeas Corpus.
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE!

On December 31, 1996, James Chappell (“Defendant”) was convicted, pursuant to a
jury verdict, of Burglary, Robbery With Use of a Deadly Weapon, and First-Degree Murder
With the Use of a Deadly Weapbn. Defendant was sentenced to serve a term of four (4) to
ten (10) years in prison for Burglary and two consecutive terms of six (6) to fifteen (15)
years for Robbery With the use of a Deadly Weapon. A jury sentenced Defendant to death
for First-Degree Murder With the Use of a Deadly Weapon. On appeal, the Nevada
Supreme Court affirmed Defendant’s convictions and sentence of death, Chappell v. State,
114 Nev. 1403, 972 P.2d 838 (1998).

On October 19, 1999, Defendant filed his first pro per post-conviction petition for

writ of habeas corpus. David Schieck, Esq. was appointed as post-conviction counsel and
Defendant filed a supplement to his petition on April 30, 2002. The District Court partially
granted and partially denied the petition, vacated Defendant’s sentence of death, and ordered
a new penalty hearing. The District Court found merit in Defendant’s claim that trial

counsel was ineffective for failing to investigate and call mitigation witnesses to testify

! The Statement of the Case is partially adapted from the Nevada Supreme Court’s Order of
Affirmance filed on October 20, 2009, Docket No. 49478, and partially adopted from the Nevada
Supreme Court’s Order of Affirmance filed on April 7, 2006, Docket No. 43493,
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during Defendant’s penalty hearing, and that the omitted testimony had a reasonable
likelihood of impacting the jurjz’s decision. The District Court otherwise upheld

Defendant’s conviction and denied his claims relating to the guilt phase of his trial. The

Nevada Supreme Court affirmed the District Court’s decision. Chappell v. State, Docket
No. 43493 (Order of Affirmance, April 7, 2006).

On May 10, 2007, following Defendant’s second penalty hearing, a jury again
sentenced Defendant to death. On appeal, the Nevada Supreme Court affirmed Defendant’s
sentence of death. Chappell v. State, Docket No. 49478 (Order of Affirmance, October 20,
2009).

On June 22, 2012, Defendant filed his second pro per post-conviction petition for writ

of habeas corpus. Christopher R. Oram, Esq. was appointed as post-conviction counsel and
Defendant filed a supplemental brief in support of his petition on February 15, 2012. The
State responds to Defendant’s petition and supplemental brief as follows.

STATEMENT OF FACTS

In 1996, Defendant was originally convicted of Burglary, Robbery, and Murder and
was sentenced to death for sexually assaulting and then stabbing to death his ex-girlfriend,
Deborah Panos, in her own home. 9 Record On Appeal (“ROA”) 2190-5. The conviction
and sentence were both affirmed on direct appeal. 9 ROA 2273-89. Although the Nevada
Supreme Court struck the torture and depravity of mind aggravator on appeal, sufficient
evidence was found in support of all the remaining aggravators including sexual assault. 9
ROA 2279-80.

In the subsequent post-conviction proceedings, Defendant raised several claims of
ineffective assistance of counsel. 10 ROA 2447-8. Following an evidentiary hearing, the
District Court held that all claims of attorney error at trial were harmless due to the
overwhelming evidence of guilt and thus none of the claims prejudiced the outcome of the
trial. 11 ROA 2745-9. However, a new penalty hearing was ordered due to aﬁomey error
for not calling certain mitigation witnesses. Id.

On appeal and cross-appeal from the district court’s judgment, the Nevada Supreme
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04433




[a—

N N R T N S R N R C R S C S
N e . I VT - S G G v e =N 7S~ e S S

oo 1y R W

Court affirmed the District Court’s decision. 11 ROA 2783-2797. In so doing, the Court
struck two of the felony-aggravators pursuant to McConnell v. State, 120 Nev. 1043, 102

P.3d 606 (2004), but specifically held that the sexual assault aggravator was unaffected and
remained viable if the State elected to seek the death penalty again at the new penalty
hearing. Id. |

Testimony at the new penalfy hearing began on March 15, 2007, and included
testimony describing a history of domestic violence between Defendant and the victim,
Deborah Panos. Charmaine Smith and Clare McGuire both testified that Deborah had told
them of an incident where Chappell had straddled her, sat on her chest, and held a knife to
her throat. 13 ROA 3236-7, 3247-8. A police officer also testified to these facts and that he
arrested Defendant for Battery Domestic Violence. 15 ROA 3640-1. The described incident
occutred in June of 1995—three months before the sexual assault in this case —and served as
the basis for a probation violation report as well as an order for in-patient drug treatment.
Id.; 13 ROA 3237. Defendant himself fully admitted to this incident. 15 ROA 3658-9.
Likewisé, Detective Weidner testified that he arrested Defendant for felonious assault in
1988, eight years before the sexual assault in this case. 13 ROA 3251-52.2

Lisa Larsen testified that she received a message from Defendant to tell Deborah “that
when he got out, that she wasn’t going to have any kind of life or anything . . . she wouldn’t
have any friends.” 13 ROA 3171. Dina Freeman-Richardson twice overheard Defendant
threaten Deborah that he would “do an OJ Simpson on your ass.” 14 ROA 3302-3.
Defendant himself admitted writing a letter to Deborah threatening that “One day sbon ri

be at that front door, and what in God’s name will you do then.” 15 ROA 3668.

*Most of this testimony involving prior bad acts and hearsay had been admitted at the
original 1996 trial pursuant to the State’s motion to admit prior bad acts. 1 ROA.217-26. In
particular, testimony was adduced in the 1996 trial that Defendant had made threats against Deborah
Panos, that she did not want to continue the relationship with Defendant and was planning on
moving away before he got out of jail. 4 ROA 911-12, 915, 938-9. Additionally, Latrona Smith
testified that Deborah Panos called and asked her to call back with some kind of excuse so that she
could leave the house. 5 ROA 1307-8. Any objections to this testimony at trial were overruled and
on appeal the Nevada Supreme Court found no merit in Defendant’s claim of error in admitting
these hearsay statements or Chappell’s prior acts of domestic violence. 9 ROA 2282-3, 2289.
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Although the victim came from a large, close-knit family, 15 ROA 3685, only two
family members were called to give testimony: the victim’s aunt, Carol Monson, and the
victim’s mother, Norma Penfield. 15 ROA 3681-90. During her testimony, Carol Monson
read short letters from the victim’s cousin Christina Reese, and another aunt, Doris
‘Waskowski. 15 ROA 3684-5. None of the victim’s three children were-called as witnesses,
although they were discussed during Norma Penfield’s testimony. 15 ROA 3681-90.

Defendant’s prior testimony from the guilt phase of the 1996 trial was read in to the
record over Defendant’s objection. 15 ROA 3641-68. In objecting, Defendant’s trial
attorney acknowledged that prior sworn testimony is generally admissible, but wanted to
preserve an issue regarding ineffective assistance of cdunsel in the 1996 trial for allowing
Defendant to testify as he did. 15 ROA 3632, In.allowing the prior testimony, the district
court reasoned that ineffectiveness in allowing Defendant to testify had not been raised in the
first post-conviction proceedings and would therefore be procedurally barred in any future
petition. 15 ROA 3632-3. Also, the guilt phase had been affirmed twice on appeal. 1d.

In mitigation, Defendant presented evidence of his character and terrible childhood in
an attempt to convince the jury that he lacked the ability to exercise free will when he
stabbed Deborah to death. 14 ROA 3514-17. Dr. Todd Grey, a board certified Forensic
Pathologist, testified that in reviewing Deborah’s autopsy report, he did not find any physical
evidence that would support sexual assault during the course of the homicide. 13 ROA
3223-6. Dr. William Danton testified that Defendant was “extremely dependent” on his
relationship with Deborah, that Defendant was diagnosed with borderline personality
disorder and was therefore extremely sensitive to abandonment, and that Defendant used
drugs as a coping mechanism. 14 ROA 3324-5. Dr. Danton further testified that Deborah
“could use sex to calm [Defendant] down if [Defendant] was angry.” 14 ROA 3330.

Dr. Lewis FEtcoff testified that he evalvated Defendant for at least half a day,
Defendant filled out a personality test for Dr. Etcoff, and Dr. Etcoff reviewed police records,
voluntary statements, and Defendant’s Lansing, Michigan school records and special-

education records. 14 ROA 3476. As a result of this preparation, Dr. Etcoff was able to
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produce a detailed forensic neuropsychological evaluation. 14 ROA 3478. Dr. Etcoff
testified that Defendant was forthcoming when they would talk about the instances of
domestic violence with Deborah, that Defendant’s father was not around when Defendant

was growing up, and that Defendant’s mother died when he was two years old. 14 ROA

|l 3480-2.—Dr.Etcoff furthertestified-that Defendant’s-conditions—in-life-had-impaired his | -

ability to exercise free will, thereby making him less culpable and compared Defendant’s
constrained free will with that of others in the courtroom. 14 ROA 3514-17.

In allocution to the jury, Defendant claimed he spoke honestly, insisted that his
childhood experiences contributed to his poor choices, and promised to work better and
improve himself so he could help others. 16 ROA 3769.

The jury was instructed on the proper role of mitigating circumstances and that mércy
could be properly considered. 15 ROA 3747, 3753-5, 3758. In closing argument, the
prosecutor compared the character of Defendant and that of the victim and her mother in
how each dealt with negative circumstances in their lives. 16 ROA 3778-87. The prosecutor
urged the jury not to select a verdict just because it was “easier,” but to “do the right thing”
even though it may be “harder,” 16 ROA 3787. The prosecutor also acknowledged the role
of mercy in the sentencing determination, but argued that the demands of justice also be
balanced. 16 ROA 3786-7. The defense summation repeatedly disparaged opposing counsel
with accusations of hiding the ball and intentionally confusing or misleading the jury. 16
ROA 3787-91. |

Although the defense had proposed thirteen mitigating circumstances, 15 ROA 3755,
in a special verdict form the jury only found seven: (1) Defendant suffered from substance
abuse; (2) Defendant had no father figure in his life; (3) Defendant was raised in an abusive
household; (4) Defendant was the victim of physical abuse as a child; (5) Defendant was
born to a drug/alcohol addicted mother; (6) Defendant suffered from a learning disability;
and (7) Defendant was raised in a depressed housing area. 15 ROA 3739-40. After
deliberation, the jury once again returned a verdict for the death penalty having found the

existence of the sexual assault aggravator beyond a reasonable doubt and that the mitigating
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circumstances did not outweigh the aggravating circumstance. 15 ROA 3738-41.

ARGUMENT

L ANY CLAIMS REGARDING INEFFECTIVE ASSISTANCE OF TRIAL
COUNSEL, FIRST PENALTY HEARING COQUNSEL AND FIRST
APPELLATE COUNSEL ARE PROCEDURALLY BARRED.

--—-Defendant’s June-22,-2010-pro-per-petition-includes-the-following-grounds:—Ground -} - -

one — ineffective assistance of counsel at trial and at the first penalty hearing (1996 trial and |
penalty hearing), and Ground two — ineffective assistance of counsel on direct appeal from
the first trial concerning the guilt phasé of the trial (December 30, 1998 — Nevada Supreme
Court’s published decision affirming Defendant’s conviction). Defendant’s Petition For
Writ Of Habeas Corpus, 6-22-10, p. 9-10. These claims, in addition to any other claims in
Defendant’s supplement that appear to address ineffective assistance of Defendant’s trial
counsel, first penalty hearing counsel, and first appellate counsel are all procedurally barred.
NRS 34.726(1) states that unless good cause is shown for the delay, a petition that
challenges the validity of a judgment or sentence filed more than one year after entry of the
Judgment of Conviction, or if appeal has been taken more than one year after the Supreme
Court issues its Remittitur, is time-barred. Good cause for the delay exists if the petitioner
demonstrates to the satisfaction of the court that the delay was not his fault and the dismissal
of the petition as untimely would unduly prejudice him. Id. The one-year time bar is strictly
construed. Gonzales v. State, 118 Nev. 590, 593, 590 P.3d 901, 902 (2002).

Defendant’s petition does not fall within this statutory time limitation. The Nevada

Supreme Court published its decision affirming Defendant’s 1996 Judgment of Conviction
and sentence of death on December 30, [998. Defendant now attempts to attack his 1996
Judgment of Conviction, and his direct appeal from his conviction and first penalty hearing
in his pro per petition filed on June 22, 2012, over thirteen (13) years after the Nevada
Supreme Court issued published its decision. This is clearly outside of the strictly imposed
one year time bar. In addition, Defendant’s instant claim of ineffective assistance of counsel
at his first penalty hearing is moot because the District Court ordered a re-hearing of the

penalty phase when the District Court granted in part Defendant’s first petition for writ of
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habeas corpus. Defendant fails to demonstrate good cause or prejudice for this excessive
delay, and a petition addressing these claims was already heard and decided by this Court
and the Nevada Supreme Court, thus his claims are successive,
A second or successive petition may be dismissed if the judge or justice determines
—that-it fails to-allege nevw0rd—ifferent—gfounds’—for—reliefand*thaHhepriordeterminat—ion—was
on the merits. NRS 34.810(2). A defendant must also demonstrate good cause and actual
prejudice to overcome the successive petition bar. Id. Defendant does not allege new or
different grounds for relief, and prior determination of his first petition was on the merits and
was granted in part and denied in part by this Court, and this Court’s decision was later
affirmed by the Nevada Supreme Court (Docket No. 43493). Defendant has also failed to
demonstrate good cause to overcome the successive petition bar,
Application of procedural bars is mandatory. The Nevada Supreme Court has
specifically held that the District Court has a duty to consider whether the procedural bars

apply to a post-conviction petition and not arbitrarily disregard them. In State v, Dist. Ct.

(Riker), 121 Nev. 225, 112 P.3d 1070 (2005), the Nevada Supreme Court stated:
Given the untimely and successive nature of [defendant’s]
petition, the district court had a duty imposed by law to consider
whether any or all of [defendant’s] claims were barred under
NRS 34.726, NRS 34.810, NRS 34.800, or by the law of the case

.. [and] the court’s failure to make this determination here
constituted an arbitrary and unreasonable exercise of discretion.

121 Nev. at 234 (emphasis added); sec also State v. Haberstroh, 119 Nev, 173, 180-81, 69

P.3d 676, 681-82 (2003) (holding that parties cannot stipulate to waive, ignore or disregard
the mandatory procedural default fules nor can they empower a court to disregard them).
Additionally, the State hercby pleads laches in the instant case. Nevada Revised
Statutes 34,800 creates a rebuttable presumption of prejudice to the State if a defendant
allows more than five years to elapse between the filing of the Judgment of Conviction, or a
~deciston on direct appeal from a Judgment of Conviction, and the filing of a post-conviction
petition. The statute requires that the State plead laches in its motion to dismiss the petition.
Since well over five (5) years have elapsed between the filing of the Nevada Supreme

Court’s decision on direct appeal (December 1998) and the filing of Defendant’s claims in
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the instant June 22, 2010 petition, NRS 34.800 directly applies in this case. Nevada Revised
Statutes 34.800 was enacted to protect the State from having to find and call long lost
witnesses whose once vivid recollections have faded and re-gather evidence that in many

cases has been lost or destroyed because of the lengthy passage of time. Thus, the State

-would—suffer—extreme -prejudice—if-it-were now-required—to—bring—this—ease—to- trial, -as

memories fade and witnesses disappear. There is a rebuttable presumption of prejudice for
this very reason and the doctrine of laches must be applied in the instant matier. Therefore,
this Court must summarily dismiss the claims in Defendant’s instant petition regarding his
jury trial, his first penalty hearing, and his direct appeal of that trial, pursuant to NRS 34.800,
as Defendant’s delay in filing the instant petition has prejudiced the State.”

Defendant’s penalty re-hearing does not excuse non-compliance with the mandatory
procedural bars anymore than those petitioners that claim their good cause was the pursuit of

federal habeas relief. Sce Colley v. State, 105 Nev. 235, 773 P.2d 1229 (1989). Defendant’s

pursuit of a second penalty hearing cannot be considered an “impediment” sufficient to
prevent Defendant from initiating habeas proceeding regarding all his convictions and
sentences that were indisputably final.

A conviction qualiﬁeé as final when judgment has been entered, the availability of
appeal has been exhausted, and a petition for certiorari to the Supreme Court has been denied

or the time for the petition has expired. Colwell v. State, 118 Nev. 807, 59 P.3d 463 (2002).

The 9™ Circuit Court of Appeals has recognized that a conviction remains final even though

a case may be sent back for re-sentencing. Phillips v. Vasquez, 56 ¥.,3d 1030 (9" Cir. 1995).

A conviction for murder is a final judgment even when the death penalty sentence has been

reversed and 1s not yet final. People v. Jackson, 60 Cal.Rptr. 248, 250, 429 P.2d 600, 602

(1967). When a judgment is vacated only insofar as it relates to the death penalty, “the

original judgment on the issue of guilt remains final during retrial of the penalty issue and

during all appellate proceedings . . .” People v. Kemp, 111 Cal.Rptr. 562, 564, 517 P.2d
826, 828 (1974).

Defendant’s 1996 Judgment of Conviction was vacated only insofar as the death
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sentence was concerned and the convictions have remained valid and final. The Nevada
Supreme Court specifically stated the following in affirming Defendant’s second death
penalty sentence:

" This court previously affirmed Chappell’s murder conviction, Chappell v. State, 114
Nev. 1403, 972 P.2d 838 (1998), and the United States Supreme Court denied
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T certiorar, 528 U-S. 853 (1999). The relief granted to Chiappell during post-conviction

quoceedmgs was expressly limited to the penalty phase. Chappell v. State, Docket

0. 43493 (Order of Affirmance, April 7, 200(3 Thus the jury’s determination of
Chappell’s guilt was final when certlorarl was denied by the United States Supreme
Court on October 4, 1999,

Chappell v. State, Docket No. 49478 (Order of Affirmance, October 20, 2009) p. 28, Thus,

any claims Defendant attempts to raise regarding his valid and final conviction are
procedurally barred and should be summarily dismissed.

II.  DEFENDANT RECEIVED EFFECTIVE ASSISTANCE OF COUNSEL
DURING HIS 2007 SECOND PENALTY HEARING.

In order to assert a claim for ineffective assistance of counsel, a defendant must prove
that he was denied “reasonably effective assistance” of counsel by satisfying the two-prong

test set forth in Strickland v. Washington, 466 1.S, 668, 686-87, 104 S.Ct. 2052, 2063-64

(1984). Under this test, the defendant must show: first, that his counsel's representation fell
below an objective standard of reasonableness, and second, that but for counsel's errors,
there is a reasonable probability that the result of the proceedings would have been different.

See Strickland, 466 U.S. at 687—688, 694. “Effective counsel does not mean errorless

counsel, but rather counsel whose assistance is ‘[w]ithin the range of competence demanded

of attorneys in criminal cases.’”” Jackson v. Warden, Nevada State Prison, 91 Nev. 430, 432,

537 P.2d 473, 474 (1975), quoting McMann v. Richardson, 397 U.S. 759, 771 (1970).

The Court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel

was ineffective. Means v. State, 120 Nev. 1001, 103 P.3d 35 (2004). Counsel’s performance

is measured by an objective standard of reasonableness, which takes into consideration
prevailing professional norms and the totality of the circumstances. Strickland, 466 U.S. at

688, 104 S.Ct. at 2065. “The question is whether an attorney’s representation amounted to
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incompetence under ‘prevailing professional norms,” not whether it deviated from best

practices or most common custom.” Harrington v. Richter, 131 S.Ct. 770, 788 (2011).

Therefore, the role of a court in considering allegations of ineffective assistance of counsel is

“not to pass upon the merits of the action not taken but to determine whether, under the

—particular-facts -and- circumstances—of the-case, -trial- counsel—failed- to render-reasenably |- -

effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711 (1978).

Further, the court should “second guess reasoned choices between trial tactics, nor does it

mean that defense counsel, to protect himself against allegations of inadequacy, must make
every conceivable motion no matter how remote the possibilities are of success.” Donovan,
94 Nev. at 675, 584 P.2d at 711. “Just as there is no expectation that competent counsel will
be a flawless strategist or tactician, an attorney may not be faulted for a reasonable
miscalculation or lack of foresight or for failing to prepare for what appear to be remote
possibilities.” Harrington, 131 S.Ct. at 791.

Even if a defendant can demonstrate that his counsel’s representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable prébability that, but for counsel’s errors, the result of the frial would have been
different. McNelton v. State, 115 Nev, 396, 403, 990 P.2d 1263, 1268 (1999), citing
Strickland, 466 U.S. at 687, 104 S.Ct. at 2064. “A reasonable probability is a probability

sufficient to undermine confidence in the outcome.” Id.
The State will address Defendant’s grounds of ineffectiveness in turn:

A. Failure To Produce Live Testimony From Two Mitigation Witnesses And
Failure To Investigate Time Defendant Lived In Arizona.

Defendant argues that his second penalty hearing counsel was ineffective for failing

to produce live testimony from James Ford and Ivri Marrell.> Defendant’s Supplemental

Brief, 2-15-12, p. 25-28. The crux of Defendant’s argument is that because the District

*In his petition, Defendant calls his witness “Ivory Morrell,” but submits an affidavit wherein
she affirms using the name Ivri Marrell.
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Court ordered a re-hearing of the 1996 penalty phase based on prior counsel’s
ineffectiveness in failing to call mitigation witnesses, two of which witnesses were Ford and
Marrell, instant counsel was ineffective for failing to produce live testimony from these two

witnesses.! Id.

held that the “outcome of the penalty hearing was prejudiced by the failure to produce and
present the numerous witnesses that could have described Chappell and the dynamics of his

relationship with the victim and their children.” Findings of Fact, Conclusions of Law, and

Order, 6-3-04, p. 2. In affirming this decision, the Nevada Supreme Court noted in its Order
ﬂof Affirmance that trial counsel (first penalty hearing counsel) acknowledged during the
evidentiary hearing that he had a list of several potential witnesses “who could have testified
favorably about his character and his long relationship with the victim,” and that trial
counsel should have better focused on the “long relationship” for the penalty phase.

~Chappell v. State, Docket No. 43493 (Order of Affirmance, April 7, 2006) p. 3.

Accordingly, in the second penalty phase, counsel presented ample testimony that
Defendant’s and Deborah’s relationship began when Defendant was in high school, and that
while living in Lansing there were no problems between the couple. The jury heard a
summary of what Ford and Matrell were going to testify to and this summary included how
Ford and Marrell did not know Defendant to be violent and how Defendant loved his son.
There was ample testimony from other witnesses that Defendant loved his children, was a
loving father, and was not violent. The jury was aware that Defendant grew up around drugs
in a bad neighborhood with no father figure, and a mother that died vs.'rhen he was two years
old.

On March 19, 2007, defense counsel informed the Court that they had seven

witnesses in Las Vegas from Lansing, Michigan as a result of their extensive investigation,

1 Defendant at times refers to a “third penalty phase.” Defendant’s Supplemental Brief, p.
23, 26. There was no third penalty phase.
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but that two of them—Ford and Marrell—were in a position Where if they did not go back to
Lansing, they would lose their jobs. 15 ROA 3669. Defense counsel stated that they made
the decision to allow Ford and Marrell to return to Lansing and that counsel would introduce
the information the two would offer through other witnesses. 1d. Ford and Marrell grew up
with Defendant in Michigan, and-were all part of the same group of friends that also
included Fred Dean who did testify at the penalty hearing. Id. Additionally, Defendant’s
sister, Mira Chappell, and Defendant’s brother, Rick Chappell, testified and were also able to
relate Defendant’s family background. Id. Defense counsel was aware that the two
witnesses were part of the basis for the District Court ordering a re-hearing of Defendant’s
penalty phase, and stated the following:

I don’t want the record to appear that I'm building an ineffective assistance in

this record by not calling those two witnesses. We are confident that our other

witnesses will provide the necessary testimony that Mr. Marrell and Mr. Ford
talked about on post-conviction.

Id. Marabel Rosales, a mitigation Investigator, testified at Defendant’s hearing and informed
the jury as to why Ford and Marrell did not testify, that both individuals wanted to testify
and that both individuals were “very upset and disappointed” that they were unable to testify.

16 ROA 3767. Rosales further provided a summary as to what Ford and Marrell would have
-—testiﬁed to had they been able, mainly how the two grew up with Defendant in the same
neighborhood, how both of them knew Deborah, how there was a lot of sneaking around in
the relationship because there was great animosity from Deborah’s parents because
Defendant was Black, how Defendant loved his son, and how Ford and Marrel} could not
believe that the person they grew up with in Lansing was the same person on frial. 16 ROA
3767-78.

Fred Dean testified that he grew up with Defendant, that Defendant started dating
Deborah in high school while Defendant lived in Lansing, and that Dean never observed any
problems between Defendant and Deborah. 15 ROA 3696-00. Benjamin Dean and Charles
Decan, brothers of Fred Dean, both testified that they were childhood friends with Defendant
and they all grew up in a rough neighborhood. 1[5 ROA 3706-9, 3718-9. Benjamin Dean
testified that Deborah and Defendant began dating when Defendant was in high school, that
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he did not observe problems in their relationship, and that Defendant was never angty or
violent, rather Defendant made people laugh. 15 ROA 3706-9. Additionally, Defendant’s
brother and sister testified that they grew up in their grandmother’s house in a bad
neighborhood where drugs were prevalent; they never had a father figure; their mother died
in a car accident in-1973; that Defendant internalized most of his anger; and that Defendant
was a loving father to his children. 15 ROA 3690-5, 3710-5.
In the affidavits that Defendant appends to his supplemental petition, Marrell stat

that she would have testified that: (1) She was Defendant’s good friend; (2) Ther;fw_a-s_ a lot
of animosity towards Defendant’s relationship with the victim because of Defendant’s race;

(3) Defendant was never abusive; (4) The murdered victim was jealous and abusive; and (5) (

Defendant was never violent or angry. Defendant’s Supplemental Brief, at Ex. A. Ford

makes the same statements—in fact Ford’s words are often verbatim repetitions of the ,
phrases used in Marrell’s affidavit. Ford further states that “We were all of the same general
opinions and belief.” See Id.

This last statement is particularly relevant and helpfully demonstrates why Defendant
has failed to show by a preponderance of the evidence that counsel’s representation at the
second penalty hearing fell below an objective standard of reasonableness. Counsel made a
clear record that even though Ford and Marrell were unable to stay in Las Vegas to testify,
their testimonyl would be admitted by other means and other witnesses would testify as to
basically the same thing Ford and Marrell would. Counsel then did exactly that. All of the
information that Defendant now insists the jury did not have was related by the other
witnesses who shared “all of the same general opinions and belief.” Additionally, Marabel
Rosales related Marrell’s and Ford’s cumulative testimony to the jury in their absence. This

was reasonable strategy and there was no deficiency in the representation. See Doleman v.

State, 112 Nev. 843, 848, 921 P.2d 278, 280 (1996) (reasonable strategic decisions on the

[ — -,

part of counsel virtually unchallengeable).

——

Also, Defendant cannot show prejudice as the jury found many of the mitigating

factors that Marrell, Ford, and the other mitigating witnesses testified to—it just did not
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conclude that this evidence outweighed the aggravating circumstance. Defendant fails to
.g..____——-——-"_____—_‘

produce any convincing theory as to why these witnesses’ Tive testimony would have

changed the outcome. Therefore, Defendant fails to'show that counsel was ineffective in
/—‘_—-—_
producing a summary of Ford’s and Marrell’s testimony and for failing to produce their live

testimony and this claim must fail.

Next, Defendant claims that counsel was ineffective for failing to investigate

Defendant’s f)—f;St in Arizona. Defendant’s Supplemental Brief, 2-15-12, p. 27-28.

Defendant also claims in his pro per petition that counsel was ineffective for failing to
investigate court personnel who could have allegedly testified that Defendant did not have
the opportunity to threaten Deborah during court proceedings. Defendant’s Petition For Writ
Of Habeas Corpus, 6-22-10, p. 10. A defendant who alleges a failure to investigate must
demonstrate how a better investigation would have benefited his case and changed the

outcome of the proceedings. Molina v. State, 120 Nev. 185, 87 P.3d 533 (2004). Such a

defendant must allege with specificity what the investigation would have revealed and how it

would have altered the outcome of the trial. United States v. Porter, 924 ¥.2d 395, 397 (1st

Cir. 1991). Furthermore, it is well established that a claim of ineffective assistance of
counsel alleging a failure to properly investigate will fail where the evidence or testimony
sought does not exonerate or exculpate the defendant. Ford v. State, 105 Nev. 850, 784 P.2d
951 (1989). A defendant’s mere dissatisfaction with the outcome of his case is insufficient
to establish that counsel was ineffective. Id. at 853, 784 P.2d at 953.

Here, Defendant has not demonstrated how counsel could have better investigated his
pést in Arizona, or how a more adequate investigation into Defendant’s past in Atizona
would have achieved a better result at his penalty hearing. Defendant does not specity what
a better investigation would have revealed, or whether the evidence sought was exculpatory.
Defendant fails to establish the identity of any witnesses in Arizona that could have provided
mitigating testimony on his behalf or in rebuttal against the State’s witnesses from Arizona,
and further fails to establish that any such testimony would have exonerated Defendant.

Similarly, Defendant fails to establish the identity of any alleged court personnel witnesses
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that could have provided testimony that would have exonerated him. Thus, Defendant fails
to demonstrate how counsel’s conduct fell below an objective standard of reasonableness,
and further fails to show that he was prejudiced by any alleged error. Defendant’s bare
allegations do not watrant relief and this claim should be denied. Hargrove v. State, 100

Nev. 498, 686 P.2d 222 (1984).

B. Failure To Obtain Expert To Testify That Pre-Ejaculation Fluid May
Contain Sperm.

Defendant claims that counsel was ineffective for failing to rebut the State’s
contention that because semen was present inside the victim’s body, Defendant ejaculated
into her body and Defendant was therefore lying when he testified that he had consensual

sexual intercourse with the victim but denied ¢jaculation. Defendant’s Supplemental Brief,

2-15-12, p. 28-9; Defendant’s Petition For Writ Of Habeas Corpus, 6-22-10, p. 10.

Defendant claims that counsel should have called an expert witness to testify that pre-
gjaculation fluid may contain sperm, and therefore somehow demonstrate that Defendant
was not lying about not ejaculating inside the victim’s body. 1d.

Defendant fails to show that counsel’s conduct in not calling an élleged expert to
testify as Defendant purports fell below an objective standard of reasonableness. “[Tlhe
day-to-day conduct of the defense rests with the attorney. He, not the client, has the
immediate-and ultimate-responsibility of deciding if and when to object, which witnesses, if

any, to call, and what defenses to develop.” Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167

N .
(2002). Dr. Grey testified at the penalty hearing that there was no physical evidence that

would support a finding that sexual assault occurred. 13 ROA 3223-6. Dr, Danton testified
that Deborah could use sex to calm Defendant down when Defendant was angry. 14 ROA
3330. Dr. Etcoff testified that Defendant was forthcoming when discussing Deborah, and

that the conditions in Defendant’s life impaired his ability to make free will choices. 14

ROA -3480-2, 3514-17. Defense counsel called these witnesses, in patt, to rebut the sexual

/ . . L] L] -
assault aggravator, and counsel’s strategic decision to call certain witnesses and not others

\'_,

does not give rise to ineffective assistance.
. —
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Moreover, Defendant fails to demonstrate what expert witnesses were available and
how they would have benefited his case, and therefore he cannot meet the second prong of
~Sirickland. See Molina, 120 Nev. at 192, 87 P.3d at 538. Defendant further fails to show
that he was prejudiced by any alleged error in failing to call a witness to testify regarding
pre-ej;aculation fluid because of th%zer;helm\mgievidence presented that Defendant

committed sexual assault against Deborah. Defendant argues that because the Nevada

Supreme Court “used this fact [that Defendant is a liar] to determine there was sufficient
evidence to convict of sexual assault,” counsel was ineffective for failing to bolster

Defendant’s statement that he did not ejaculate inside Deborah. Defendant’s Supplemental

Brief, 2-15-12, p. 29. This claim is belied by the record, and the fact that Defendant lied
was only one (1) of five (5) specific evidentiary components that the Nevada Supreme Court
focused on in affirming the sexual assault aggravator. Specifically, the Nevada Supreme

Court held: :
Our review of the record reveals sufficient evidence to establish the sexual
assault aggravator beyond a reasonable doubt as determined by a rational
trier of fact. (Citations omitted).

In particular, we note evidence presented at the penalty hearing showing that:
(1) the_victim, Deborah Panos, was curled up in the fetal position, fearful,
and crying when she tound out that Chappellswas at large;
¢l that their relationship was over; (3) Panos.was in the

moving whete  Chappell could not find her; (4) Panos was be
a prc%ﬁmdﬁﬁ‘ﬁ%ﬁmm%bed to death; anda@
espite Chappell’s assertions that he did not ejaculate into Panos during their
sexual encounter, semen matching his DNA was recovered from her vagina.

Although Chappell claims that the sexual encounter was consensual, we
conclude that the jury could reasonably infer from the evidence presented
“that either Hall, 91 Nev. at 315-16, 535 P.2d at 798-99 (holding that where
the Court decides an issue on the merits, the Court’s ruling is law of the case,
and the issue will not be revisited). would not have consented to sexual
intercourse under these circumstances or was mentally or emotionally
incapable of resisting Chappell’s advances, and that Chappell therefore
committed sexual assault.” Quoting Chappell v. State, 114 Nev. 1403, 1409,
972 P.2d 838, 842 (1998).

Chappell v. State, Docket No. 49478 (Order of Affirmance, October 20, 2009) p. 3-4.

Defendant wholly fails to show that there is a reasonable probability that but for counsel’s

alleged error in failing to call this alleged expert, the result of his penalty hearing would have

been any different.
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Insomuch as Defendant attempts to ré—[itigate the sexual assault aggravator found by
the jury beyond a reasonable doubt, this argument is barred by the law of the case doctrine.
Ir; Hall v. State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99 (1975), the Nevada Supreme
Court held that where the Court decides an issue on the merits, the Court’s ruling is law of

the case, and the issue will not be revisited. The Court further stated that “the law of first

ms the Taw oI the case on all subscquent appeals in which the facts are substantially the
same.” Id. at 315, 535 P.2d at 798. As demonstrated above, Defendant’s claims regarding

the sexual assault aggravator were raised and rejected on appeal. Chappell v. State, Docket

No. 49478 (Order of Affirmance, October 20, 2009) p. 3-4. Therefore, because the Nevada
Supreme Court previously addressed and dismissed these claims, the Court’s ruling is the
law of the case and further consideration of the issue is precluded.

C. Failure To Obtain P.E.T. Scan.

Defendant next claims that counsel was ineffective for failing to investigate the
possibility of Fetal Alcohol Syndrome and for failing to obtain a “P.E.T. scan and/or brain
imaging” of the Defendant. Defendant’s Supplemental Brief, 2-15-12, p. 29-30. Defendant

fails to explain what a P.E.T. scan is or what this scan would have revealed. Defendant does
not claim that he suffers from brain damage or that 2 P.E.T. scan would possibly result in
any findings that Defendant’s brain activity is deficient. Thus, Defendant has not met his
initial burden because he has not even attempted to allege how obtaining a P.E.T. scan would
have rendered a more favorable outcome. Molina, 120 Nev. at 192, 87 P.3d at 538. In order
for Defendant to demonstrate a reasonable probability that, but for counsel’s failure to obtain
a P.E.T. scan, the result would have been different, it must be clear from the “record what it
was about the defense case that a more adequate investigation would have uncovered.” Id.
Defendant utterly fails to meet this burden. Also, “[w]here counsel and the client in a
criminal case clearly understand the evidence and the permutations of proof and outcome,
counsel is not required to unnecessarily exhaust all available public or private resources.”

Id. at 192, 87 P.3d at 538.

Additionally, Defendant fails to demonstrate that counsel’s conduct fell below an
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objective standard of reasonableness. Counsel did investigate Defendant’s overall mental
capabilities. At Defendant’s hearing, Dr. Danton testified that Defendant had borderline
personality disorder, 14AROA 3324-5, and Dr. Etcoff testified that he administered an
intelligence IQ‘ test and an academic achievement test and that Defendant had an IQ of 80, in
the low/average range. 14 ROA 3476, 3491. The jury was well aware of Defendant’s
mental capabilities, and there was ample testimony about Defendant’s difficult childhood
growing up and about his rough, drug-filled neighborhood.

Even assuming that this Court somehow finds Defendant’s counsel deficient for
failing to conduct a P.E.T. scan and/or brain imaging, Defendant’s claim must still fail
because he cannot meet the second prong of Strickland. Even if Defendant was found to
have Fetal Alcohol Syndrome, and even if this would have been presented to the jury,
Defendant fails to demonstrate that this alleged fact could have possibly led to a more
favorable outcome during his penalty hearing. The jury found the following mitigating

circumstances: Defendant suffered from substance abuse; Defendant was born to a drug,

alcohol addicted mother; and Defendant suffered from a learning disability. 16 ROA 3822-3

(emphasis added). Considering that the jury found that Defendant was born to a drug,
alcohol addicted mother, Defendant fails to demonstrate that obtaining a P.E.T. scan and/or
brain imaging, even if these tests would have revealed that Defendant did have Fetal Alcohol
Syndrome, would have led to a more favorable outcome at his penalty hearing. Thus,
Defendant fails to meet his burden under Strickland and this claim must fail.

D. Failure To Properly Prepare Expert And Lay Witnesses.

Defendant claims that counsel was ineffective for failing to properly prepare
witnesses for the penalty hearing, including Dr. Etcoff, Dr. Danton, Dr. Grey, and Benjamin

Dean. Defendant’s Supplemental Brief, 2-15-12, p. 30-6. Defendant claims that Dr. Etcoff,

Dr. Grey, and Benjamin Dean were not properly prepared for cross-examination because
they were unaware of certain facts raised by the State and because the State impeached Dean
with a prior inconsistent statement. Id. Defendant also claims that counsel was ineffective

because Dr. Danton provided testimony even though he only met with Defendant the night

1 9 PAWPDOCS\RSPNVS08\508 11401 dog

04449




N e L S O S T

[ N T e S O Y
L o N v " S = N O, S U P T N S G

m,j.i—‘g%

ptior to the testimony. Id.

Simply because the State was able to effectively cross examine Defendant’s experts
and impeach Dean with his prior inconsistent statement about Deborah does not demonstrate
that defense counsel was in any way ineffective. Defendant cannot demonstrate that
counsel’s representation amounted to incompetence under prevailing professional norms.
Nine (9) witnesses testified in mitigation and on behalf of Defendant, including three 3)
experts. Defense counsel thoroughly questioned these witnesses on direct examination and
elicited facts from their testimony counsel deemed crucial to the case, including that: there
was no physical evidence of sexual assault; Deborah used sex to calm Defendant down;
Defendant’s life conditions made him less able to control his actions; Defendant grew up in a
rough neighborhood; and Deborah and Defendant started dating when the two were very
young. From this testimony, the jury found that Defendant had proven the existence of
seven mitigating factors. Defendant has failed to support his claim that counsel failed to
prepare these witnesses with specific factual allegations, and simply because the State was
prepared to cross examine the witnesses does not support Defendant’s allegation. In

Hargrove v. State, 100 Nev. 498, 686 P.2d 222, the Nevada Supreme Court held that claims

asserted in a petition for post-conviction relief must be supported with specific factual
aIleg'ations which, if true, would entitle the petitioner to relief. “Bare” and ‘“naked”
allegations are not sufficient, nor are those belied and repelled by the record. ld.
Defendant’s bare allegations are belied by defense counsel’s thorough examination of the

mitigation witnesses, and his claims should be dismissed.

[ Moreover, Defendant fails to show a reasonable probability that the result of his

penalty hearing would have been any different had the above witnesses testified differently.
In fact, Defendant fails to allege what exactly would have been different about the witnesses’
testimony if there had been more preparation. Defendant cannot meet either prong of

Strickland by a preponderance of the evidence.

\/ E. Failure To Object To The Admission Of Two PSI Reports.

Tn his pro per petition, Defendant claims that second penalty phase counsel was
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ineffective for failing to object to the admission of two Pre-Sentence Investigation Reports—
a 1995 report related to a gross misdemeanor charge and a 1996 report prepared for
Defendant’s 'ﬁrst trial that contained a statement from Deborah’s mother that “[tlhe SOB
does not deserve to live.” Defendant’s Petition For Writ Of Habeas Corpus, 6-22-10, p. 10. |

First, counsel had no valid reason to object to the admission of the Pre-Sentence
Investigation (*PSI”) reports and was competent in not making frivolous objections. The
Nevada Supreme Court thoroughly addressed the admission of the PSI reports—including
confidentiality issues, evidence of prior arrests issues, issucs with other statements in the PSI
specifically including the statement made by Deborah’s mother, and Defendant’s written
statement attached to one of the PSI reports—and the Court concluded that Defendant failed
to demonstrate how the admission of the PSI reports affected his substantial rights. Chappell
v. State, Docket No. 49478 (Order of Affirmance, October 20, 2009) p. 12-8. Therefore,
even .had counsel objected to the PSI on these grounds, the objections would n:-)t have been
sustained. Counsel cannot be deemed ineffective for not making futile objections. Ennis v.
State, 122 Nev. 694, 137 P.3d 1095, 1103 (2006). As such, trial counsel was not ineffective
for failing to object.

For the same reasons, Defendant fails to demonstrate that even had counsel objected,
the result of his trial or appeal would have been any different given that such an argument
would be barred.” Hall, 91 Nev. at 315-16, 535 P.2d at 798-99 (holding that where the Court

decides an issue on the merits, the Court’s ruling is law of the case, and the issue will not be

revisited).

’In affirming Defendant’s sentence, the Nevada Supreme Court held:

Chappell claims he was prejudiced by the admission of a statement of Panos’ mother in the
1996 PSI that “[t]he SOB does not deserve to live,” Chappell argues that the statement was
inadmissible but does not explain how this statement affected his substantial rights. This
statement was not brought to the jury’s attention, and it is clear from the context that this
statement was a mother’s expression of grief and not the government’s sentencing
recommendation.

Chappell v. State, Docket No. 49478 at 16 (Order of Affirmance, October 20, 2009)
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III. SECOND PENALTY HEARING COUNSEL AND SECOND
APPELLATE COUNSEL WERE NOT INEFFECTIVE FOR FAILING
TO OBJECT TO “VICTIM IMPACT PANEL.”

Defendant claims that his second penalty hearing counsel was ineffective for failing
to object to victim impact statements on the grounds of insufficient notice, and that this
failure to object prejudiced him because it mandated a stricter standard of review on appeal.

Defendant’s Supplemental Brief, 2-15-12, p. 36-9, Defendant’s Petition For Writ Of Habeas

Corpus, 6-22-10, p. 10. Notably, Defendant does not address how the result of his appeal
would have been any different had counsel objected and had the Supreme Court then
analyzed the claim under harmless- rather than plain-error review. The Nevada Supreme
Court specifically stated that “even if the State provided inadequate notice of the challenged
witnesses respecting their victim impact testimony, Chappell fails to demonstrate that he was

prejudiced.” Chappell v. State, Docket No. 49478 (Order of Affirmance, October 20, 2009)

p. 20. Defendant cannot meet the second prong of Strickland, and his claim regarding trial

counsel’s failure to object to insufficient notice must fail. See Strickland, 466 U.S. at.697

(“In particular, a court need not determiné whether counsel's performance was deficient
before examining the prejudice suffered by the defendant as a result of the alleged
deficiencics.”)

Defendant further claims that second appellate counsel was ineffective for failing to
“inform the Supreme Court that the victim impact statements were overly cumulative.” 1d.
p. 36-37. To succeed on a claim of ineffective assistance of appellate counsel, the defendant
must satisty the two-prong test set forth by Strickland; that 1)} Appellate counsel’s conduct
fell below an objective reasonable standard, and 2) The omitted issue had a reasonable
probability of success. 466 U.S. at 687-688, 694. There is a sirong presumption that

appellate counsel's performance fell within “the wide range of reasonable professional

assistance.” See United States v. Aguirre, 912 F.2d 555, 560 (2nd Cir. 1990), citing
Strickland, 466 U.S. at 689, 104 S.Ct. at 2065.

Here, appellate counsel raised the issue that the District Court erred by permitting the

prosecution to introduce “excessive victim impact testimony.” Chappell v. State, Docket
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No. 49478 (Order of Affirmance, October 20, 2009) p. 18. The Nevada Supreme Court
disagreed: “Because only two family members testified as to victim impact at the hearing,
the testimony . . . did not result in the presentation of excessive victim impact evidence.” [d.
At 20. Insomuch as Defendant raises this same issue, it is barred by the law of the case. See
Hall, 91 Nev. at 315-16, 535 P.2d at 798-99 (holding that where the Court decides an issue
on the merits, the Court’s ruling is law of the case, and the issue will not be revisited).
Insomuch as a claim of error that the victim impact evidence is “excessive” is at all different
from a claim that it is “cumulative,” the State submits that appellate counsel made a
reasonable calculation in failing to distinguish them and raise them as independent claims.
See Jones, 463 U.S. at 751-52 (noting that appellate counsel is most effective when she
“winnow[s] out weaker arguments on appeal and focusfes] on . . . a few key issues.”);
Rhyne, 118 Nev. 1, 38 P.3d 163. Of course, even if appellate counsel had raised this as an
independent claim, the result would have been the same because the substantive merits of the
claim are identical. Defendant has failed to prove deficiency or prejudice on this claim and

it should therefore be dismissed.
IV. SECOND PENALTY HEARING COUNSEL WAS NOT INEFFECTIVE
FOR FAILING TO CHALLENGE ALLEGED IMPROPER
PROSECUTORIAL ARGUMENT.

Defendant claims that second penalty hearing counsel was ineffective for failing to
object to various three allegedly improper instances of prosecutorial argument: (1)
Misstating the role of mitigating circumstances; (2) Warning the jury not to be “conned” by
Chappell’s protestations that he lacked free will; and (3) The jury should do justice and not
show Chappell mercy. Defendant’s Supplemental Brief, 2-15-12, p. 39-42; Defendant’s

Petition For Writ Of Habeas Corpus, 6-22-10, p. 11. Defendant makes a conclusory

_statement that trial counsel was ineffective for failing to object to these arguments and that

because counsel failed to object, the Nevada Supreme Court was constrained to review these
claims for plain error on appeal. Defendant claims that he was thereby prejudiced somehow.

First, Defendant’s bare allegation that trial counsel should have objected to these

arguments is not sufficient to allow this Court to grant relief. See Hargrove, 100 Nev. 498,
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686 P.2d 222. Moreover, when to object, even if there is a legal basis for an objection, is a

strategic decision and is for counsel to determine. See Dawson v. State, 108 Nev. 112, 117,

825 P.2d 593, 596 (1992) (“Strategic choices made by counsel after thoroughly investigating
the plausible options are almost unchallengeable.”). Once counsel is appointed, the day-to-
day conduct of the defense rests with the attorney, and it is the attorney, not the client, who
has the immediate and ultimate responsibility of deciding if and when to object, which
witnesses, if any, to call, and what defenses to develop. Rhyne, 118 Nev. 1, 8, 38 P.3d 163,
167. Defendant cannot sﬁow that his counsel was deficient.

Second, to the extent that Defendant claims he was prejudiced because trial counsel’s
failure to object led the Nevada Supreme Court to address these issues under a plain-error
standard of review, the claim also fails. Normally, when a defendant fails to object at trial

the issue will not be reviewed on appeal. See Gallego v. State, 117 Nev. 348, 365, 23 P.3d

227, 239 (2001) (providing that the failure to object at trial precludes appellate review but
for plain etror). The Supreme Court may, however, notice errors that are plain from the
record. NRS 178.602, In Chappell’s case, the Supreme Court chose to thoroughly examine
Chappell’s claims of prosecutorial misconduct and found no error, plain or otherwise.® See

Chappell v. State, Docket No. 49478 at 23-25 (Order of Affirmance, October 20, 2009).

Accordingly, Chappell has not been prejudiced and cannot therefore establish that his

counsel was ineffective on this issue.

SAddressing Chappell’s claim that the prosecutor misstated the role of mitigating
circumstances, the Supreme Court reviewed the merits of the claim and concluded that: (1) the State
is entitled to rebut evidence relating to a defendant’s character, upbringing, and mental condition;
and (2) the jury was properly instructed on the role of mitigating circumstances. Accordingly, it
found no error. Addressing Chappell’s claim that the prosecutor committed misconduct when he
warned the jury not to be “conned” by Chappell, the Supreme Court reviewed the merits of the claim
and concluded that: (1) The State’s argument was based on the evidence presented; and (2) The
comment was not inflammatory. Addressing Chappell’s claim that the State committed misconduct
when it argued the jury should not show mercy to Chappell, the Supreme Court reviewed the merits
of the claim and concluded that: (1) This claim was belied by the record; and (2) The comment was
proper. Chappell v. State, Docket No. 49478 at 23-25 (Order of Affirmance, October 20, 2009).
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V. SECOND PENALTY PHASE COUNSEL AND SECOND APPELLATE
COUNSEL WERE NOT INEFFECTIVE FOR FAILING TO
CHALLENGE SEVERAL OTHER INSTANCES OF ALLEGED
PROSECUTORIAL MISCONDUCT.

Defendant claims that his appellate counsel was ineffective for failing to raise a claim

" challenging several allegedly prejudicial comments made by the prosecutor, Defendant

claims that if appellate counsel had raised these issues, the Nevada Supreme Court would
have reversed his convictions, Defendant errs.

First, Defendant claims that appellate counsel was ineffective for failing to raise a
claim that the State committed reversible error when the prosecutor remarked sarcastically
that Chappell had a “sterling reputation” and suggested that he had been arrested ten times,
During the State’s cross-examination of Dr. Etcoff, the prosecutor extensively questioned
him about Chappell’s tendency to blame others for his actions: blaming the victim for
making him so angry and jealous and thereby “making him” kill her; blaming the police for
arresting him in front of his kids after the June 1, 1995 incident where he straddled Deborah
and hit her; and blaming the police for his other arrests. 15 ROA 3518-55. Additionally,
the court admitted State’s Exhibit 129, a collection of reports that reflect Chappell’s atrests
for various crimes over a period of a few years, including several instances of Burglary,
Possession of Burglary Tools, Petit Larceny, Vehicle Offense, and Domestic-Violence
related incidents. See 18 ROA Ex, 129.

This was the context in which this first offending comment arose. After Etcoff
opined that he could understand why Defendant would blame the police for arresting him in
front of his children, the prosecutor stated, “Because it probably marked his otherwise
sterling reputation he had with his children at that point to see the police for the tenth time
taking their father in handcuffs?” Admittedly, this sarcasm is not necessary or germane to
the proceeding. In fact, the court felt similarly and sustained Defendant’s objection to it.
Thus there is no enduring prejudice from this errant comment. Further, Defendant argues
that there is no evidence in the record that he was arrested ten times. This is false. See 18

ROA Ex. 129. Further, the arguments of counsel are not evidence, see Randolph v. State,
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117 Nev. 970, 984, 36 P.3d 424, 433 (2001), and the court sustained Defendant’s objection
to this comment. Thus, there was no prejudice to the Defendant and, because the objection
was sustained, no error for the Supreme Court to correct. Accordingly, appellate counsel

acted reasonably in not raising this issue on appeal.” See Kirksey v. State, 112 Nev. 980,

998, 923 P.2d 1102, 1114 (1996) (“An attorney's decision not to raise meritless issues on
appeal is not ineffective assistance of counsel.”).

Second, Defendant claims that trial and appellate counsel were ineffective for failing
to object to or raise claims of error on appeal relating to two comments by prosecutors
during closing arguments—that Defendant “chose evil” when he murdered the victim and
that he is “a despicable human being.” While discussing Etcoff’s testimony during his
closing, the prosecutor noted the lengthy cross examination wherein he challenged Etcoff’s
expert opinion that Chappell had “less than free will” at the moment he killed Deborah and
was somehow compelled or constrained to kill her because of psychological processes. See
15 ROA 3522-40. The prosecutor challenged th-is concept, asking Etcoff if this theory would
not excuse all criminality and querying whether, in his expert opinion, Etcoff thought that
some criminals “may choose evil.” 15 ROA 3524. Etcoff agreed, stating that “some may
choose evil,” but continuing that, based on his two-hour examination of Chappell ten years
ago, it was his opinion that Chappell was not one who chose evil. Id. After further
examination, Etcoff eventually admifted that the choice Chappell made to kill Deborah was
“evil.” 15 ROA 3570. Accordingly, during closing argument, the State made the argument
that Chappell indeed “chose evil.” 16 ROA 3778. The State was fairly commenting on the
evidence and specifically on the concession that it obtained from Chappell’s own expert.
There was, therefore, nothing for trial counsel to object to and thus no deficiency at trial.

There was no error to correct, and thus no deficiency on the part of appellate counsel for

"To the extent that Chappell raises this issue as an erroneous admission of evidence of prior
bad acts, this comment was not evidence, Randolph, 117 Nev. at 984, 36 P.3d at 433, and it would
therefore be impossible for appellate counsel to have been ineffective for failing to make this
meritless contention on appeal, Kirksey, 112 Nev, at 998, 923 P.2d at 1114,
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failing to raise it on appeal.®

During closing argument, the prosecutor discussed the history between Chappell and
Deborah—the long trail of physical and verbal abuse, his threats to “do an O.J. on her ass,”
and how he would steal his young children’s possessions and presents they received and
resell them for his own needs. 16 ROA 3775-81. In this context, the prosecutor stated that
Chappell is a despicable human being. 16 ROA 3778. While a prosecutor has a duty not to
inject his personal beliefs into an argument, Earl v. State, 111 Nev. 1304, 1311, 904 P.2d
1029, 1033 (1995), “a prosecutor's principal objective in penalty phase argument is to
convince the jury that the convicted defendant is deserving of the punishment sought,” Jones
v. State, 113 Nev. 454, 468, 937 P.2d 55, 64 (1997). The State submits that the prosecutor’s
statement in this case was not inflammatory and not misconduct—it was a permissible

conclusion drawn from the evidence adduced. Sce Browning v. State, 124 Nev. 517, 534,

188 P.3d 60, 72 (2008) (concluding that prosecutor's comments at closing argument referring
to defendant and his actions as evil did not constitute misconduct). Even if it were
misconduct, the outcome of the penalty hearing would not have been different had trial
counsel objected given the overwhelming cvidence that Defendant is death eligible.
Likewise, appellate counsel was not deficient for failing to raise the issue on appeal. See

Riley v. State, 107 Nev. 205, 213, 808 P.2d 551, 556 (1991) (stating that “even aggravated

prosecutorial remarks will not justify reversal” where substantial evidence supports the

conviction).

YIndeed, the Nevada Supreme Court noted that:

Chappell’s mitigating evidence highlighting his troubled upbringing and his drug addiction
and expert testimony suggesting that he did not have the same level of “free will” as the
average person was weakened by rebuttal evidence demonstrating that Chappell had a
history of blaming others for his problems and his behavior. And in fact, while Chappell
admitted to killing Panos, he continued to blame her, at least in part, for her murder at his

hands.

Chappell v. State, Docket No. 49478 at 30 (Order of Affirmance, October 20, 2009).
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VI. SECOND PENALTY IEARING COUNSEL AND SECOND
APPELLATE COUNSEL WERE NOT INEFFECTIVE FOR FAILING
TO RAISE ALLEGED IMPROPER IMPEACHMENT.

Defendant argues that penalty phase counsel and appellate counsel were ineffective
for failing to object to the State’s impeachment of Fred Dean. Defendant’s Supplemental
Brief, 2-15-12, p. 42-3, On cross examination, the State elicited from Dean that he served 12
years in prison on a drug possession charge and that he received a deal by pleading to that
lesser charge and obtaining a dismissal of a trafficking charge. Defendant claims that this
impeachment was improper and he received ineffective assistance of counsel when frial
counsel failed to object and appellate counsel failed to raise a claim of error on appeal.

Defendant is correct that the Nevada Supreme Court has limited inquiry into
witnesses’ prior felonies, specifically concluding that “it was error to allow the question

concerning the [prison] term that was imposed.” Jacobs v, State, 91 Nev. 155, 158,532 P.2d |

1034, 1036 (1975). Therefore, the State’s inquiry into the details of Dean’s plea was
arguably improper. Defendant’s analysis of this issue, however, ends there, with a
conclusory demand for “reversal.” Defendant must, however, make specific allegations of

deficiency and prejudice. Hargrove v. State, 100 Nev. 498, 686 P.2d 222 (1984). Again, he

fails to carry his burden and this claim must also fail.
Defendant’s trial counsel was not deficient for failing to object to this arguably
improper impeachment. When to object, even if there is a legal basis for an objection, is a

strategic decision and is for counsel to determine. See Doleman v. State, 112 Nev. 843, 848,

921 P.2d 278, 280 (1996). Even if counsel were deficient, Defendant fails to articulate
prejudice and the claim can and should be dismissed simply by analyzing the prejudice

prong alone. See Strickland, 466 U.S. at 697 (“In particular, a court need not determine

whether counsel's performance was deficient before examining the prejudice suffered by the
defendant as a result of the alleged deficiencies.”). Dean was not the defendant at this trial,
he was a mitigation witness. Therefore, it is unclear what an objection would have
accomplished and Defendant does not articulate how it would have affected the jury’s

verdict to know not just that Dean was convicted of felony Drug Possession but that he also
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received a plea deal and had a greater charge dismissed. The jury found seven of the
relevant mitigating circumstances and nevertheless found that they did not outweigh the
aggravator and sentenced Chappell to death. It is Defendant’s burden to allege how he was
prejudiced and he fails to do so. For the same reasons, he cannot show that appellate counsel
was deficient for failing to raise this meritless claim or that—even if it had—that the
Supreme Court would have reversed on this issue relating to a collateral witness given the

overwhelming evidence that a sentence of death was appropriate in this case. See Chappell

v. State, Docket No. 49478 at 30 (Order of Affirmance, October 20, 2009). Therefore this
claim should be dismissed.

V1I. DEFENDANT’S DIRECT APPEAL CLAIM OF DISTRICT COURT

ERROR IS PROCEDURALLY BARRED.

Defendant claims that the district court erred by allowing the “prior bad act” testimony of
witness LaDonna Jackson. This claim of error was appropriate for direct appeal and thus it
is barred pursuant to NRS 34.810(1)(b)(2). Defendant fails to articulate good cause or
prejudice to explain his procedural default and this claim must therefore be dismissed. State

v. Dist. Ct. (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005) (explaining that the

application of procedural bars is mandatory).
VIII. THE DEATH PENALTY IS CONSTITUTIONAL.
Defendant asserts various challenges to the constitutionality of the death penalty and

Nevada’s capital punishment scheme. Defendant’s Supplemental Brief, 2-15-12, p. 45-58.

In his supplement, Defendant acknowledges that the Nevada Supreme Court has consistently
denied the issues he now attempts to raise. In addition, these claims as they relate to the
constitutionality of the death penalty were appropriate for direct appeal and are therefore
barred pursuant to NRS 34.810(1)(b)(2). Defendant does not articulate good cause to excuse
the default and these claims should be summarily dismissed. Riker, 121 Nev. at 231, 112
P.3d at 1074. Nevertheless, the State will briefly respond to each issue.

29 PAWPDOCS\RSPNS08150811401.doc

04459




—

R D NN R N NN
®* N A L E O RN~ S D ® a9d R » RSB

R =R B BN e N T - VS T N

A.  Nevada’s Caqital Sentencing Scheme Sufficiently Narrows The Class Of
Person Eligible For The Death Penalty.

Defendant argues that Nevada’s death penalty scheme does not narrow the class of

persons eligible for the death penalty. Defendant’s Supplemental Brief, 2-15-12, p. 48-9.
Defendant asserts that Nevada law permits broad imposition of the death penalty for
virtually all First-Degree Murders, Id.

The Nevada Supreme Court has repeatedly concluded that Nevada’s death penalty
scheme sufficiently narrows the class of people eligible for the death penalty. See Thomas
v, State, 122 Nev. at 1361, 1373, 148 P.3d 727, 735-36 (2006); Weber v. State, 121 Nev.
554, 585, 119 P.3d 107, 128 (2005); Leonard v. State, 117 Nev, 53, 82-83, 17 P.3d 397, 415-
16 (2001); Middleton v. State, 114 Nev. 1089, 1116-17, 968 P.2d 296, 314-15 (1998).

The Nevada scheme has been held to properly serve its constitutional narrowing

function on numerous occasions. See Zant v. Stephens, 462 .S, 862, 877, 103 S.Ct. 2733,
2742 (1983); Servin v. State, 117 Nev. 775, 785-786, 32 P.3d 1277, 1285 (2001); Gallego v.
State, 117 Nev. 348, 370-371, 23 P.3d 227, 242 (2001); see also Evans, 117 Nev. 609, 637,
28 P.3d 498, 517-518 (2001); Deutscher v. State, 95 Nev. 669, 676, 601 P.2d 407, 412

(1979). In the instant case, this Court’s past decisions regarding the constitutionality of the
Nevada scheme apply. Nevada’s capital sentencing scheme sufficiently narrows the class of

persons eligible.

B. The Death Penalty Does Not Violate The Prohibition Against Cruel And
Unusual Punishment.

Defendant asserts that the death penalty is cruel and unusual punishment.

Defendant’s Supplemental Brief, 2-15-12, p. 49-51. The Nevada Supreme Court has held

that the death penalty does not violate the prohibition against cruel and unusual punishment
found in either the United States Constitution or the Nevada Constitution. See Bishop v.
State, 95 Nev. 511, 517-18, 597 P.2d 273, 276-77 (1979).

‘The United States Supreme Court upheld the death penalty in Gregg v. Georgia, 428

U.S. 153, 96 S. Ct. 2909 (1976). Additionally, the Nevada death penalty scheme has been

repeatedly held to be constitutional and not cruel and/or unusual punishment under either the
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Nevada or United States constitutions. See, e.g., Colwell v. State, 112 Nev. 807, 814-15, 919

P.2d 403, 408 (1996). This Court explained in Colwell:
Finally, Colwell's counsel claims that the death penalty is cruel and unusual
&unishrnent in all circumstances in violation of the Eighth Amendment and the
evada Constitution. Colwell's counsel concedes that the United States
Supreme Court and this court have repeatedly upheld the general
constitutionality of the death penalty under the Eightﬁ Amendment. See, e.g.,
Bishop, 95 Nev. at 517-18, 597 P.2d at 276-77. Colwell's counsel merely
desires to preserve his argument should this court change its mind. We are not
so inclined. We note that this court has also held that the death penalty is not
unconstitutional under the Nevada Constitution. /d. Accordingly, we conclude
that Colwell's counsel's claim on this issue lacks merit,

Id. at 814-815, 919 P.2d at 408. The death penalty is constitutional. Defendant’s claim must
fail.

C.  Nevada’s Clemency Scheme Is Constitutional.

Defendant next claims that his sentence must be vacated because Nevada’s déath
penalty scheme is unconstitutional for failing to have a “functioning clemency procedure.”

Defendant’s Supplemental Brief, 2-15-12, p. 51-2.

The statutory procedures for administering a grant of clemency do not implicate a

constitutionally protected interest. See Niergarth v. State, 105 Nev. 26, 28, 768 P.2d 882,

883 (1989); see generally Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 280-81
(1998) (noting that clemency is a matter of grace). The 1.8, Supreme Court has made it

clear that there is no constitutional right to a clemency hearing. See Connecticut Bd. of

Pardons v. Dumschat, 452 U.8S. 458, 464, 101 S.Ct. 2460 (1981) (“Unlike probation, pardon

and commutation decisions have not traditionally been the business of the courts; as such,
they are rarely, if ever, appropriate subjects for judicial review.... [A]ln inmate has no
‘constitutional or inherent right' to commutation of his sentence."); see also Joubert v.

Nebraska Bd. of Pardons, 87 F.3d 966, 968 (8th Cir.1996) ("It is well-established that

prisoners have no constitutional or fundamental right to clemency."), cert. denied, 518 U.S.
1035, 117°S.Ct. 1 (1996).

Nevada’s clemency scheme was upheld in Colwell, 112 Nev. at 812, 919 P.2d at 406-
7. As the Nevada Supreme Court stated: “NRS 213,085 does not completely deny the

opportunity for ‘clemency,’ as Colwell’s counsel contends, but rather modifies and limits the
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power of commutation. Accordingly, Colwell’s counsel's claim lacks merit.” Id.

Furthermore, Defendant’s argument lacks a logical step. Defendant’s argument in
essence is that Nevada’s clemency laws and procedures must not be working because they
are rarely exercised on behalf of defendants. Defendant has cited an effect, and has assumed
a specific cause, but has failed to show a causal connection. Defendant’s claim must fail.

D.  Defendant’s Sentence Is Not Invalid And Nevada’s Capital Punishment
System Does Not Operate In An Arbitrary And Capricious Manner.

Defendant’s claim that his sentence is invalid because Nevada’s Capital Punishment
system operates in an arbitrary and capricious manner is a mixture of the above arguments.

Defendant’s Supplemental Brief, 4-15-12, p. 52-56. As detailed above, Nevada’s capital

punishment system has been held to be constitutional. Sece, e.g., Colwell, 112 Nev. at 814-
15, 919 P.2d at 408. Inasmuch as Defendant compares his sentence with the sentence of
other individuals, the fact that different juries determined difﬁrf‘ent sentences after hearing
different evidence about different murders does not make the system arbitrary and
capricious. Defendant’s claim must fail.

Additionally, when considering Defendant’s claim that his jury arbitrarily decided
that he should be given a death sentence it should be noted that the Nevada Supreme Court

concluded the following in affirming the jury’s decision to impose the death penalty:

The evidence shows that Chappell had beaten Panos and stolen from her and
their children to support his drug habit for almost a decade before he was
incarcerated. Immediately after being released from custody, he went to
Panos’ home, beat her, scxually assaulted her, and stabbed her thirteen times.
Chappell’s mitigating evidence highlighting his troubled upbringing and his
drug addiction and expert testimony suggesting that he did not have the same
level of “free will” as the average person was weakened by rebuttal evidence
demonstrating that Chappell had a history of blaming others for his problems
and his behavior. And in fact, while Chappell admitted to killing Panos, he
continued to blame her, at least in part, for her murder at his hands. Chappell
also had a lengthy criminal history that included repeated acts of domestic
violence, and evidence adduced during the penalty hearing demonstrated that
he had a general disregard for the well-being of others. Based on these
considerations, we conclude that the jury’s decision to impose the death
penalty was not excessive.

Chappell v. State, Docket No. 49478 at 30 (Order of Affirmance, October 20, 2009). The

jury did not arbitrarily decide that Defendant should be given a death sentence, his sentence
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is not excessive, and his claims must fail.

E. The Nevada Supreme Court Has Upheld The Death Penalty In The Face
Of International Laws.

Defendant also claims that his conviction and-death sentences are invalid because the

proceedings against him violated international law. Defendant’s Supplemental Brief, 2-15-

12, p. 56-58.

The Nevada Supreme Court has rejected challenges to the constitutionality of the

death penalty based on international law. Servin v. State, 117 Nev, 775, 787-88, 32 P.3d
1277, 1285-86 (2001); see also Roper v. Simmons, 543 U.S.-551, 575 (2005). Defendant

cites the International Covenant on Civil and Political Rights. In Servin, 117 Nev. at 785-
786, 32 P.3d at 1286, the Nevada Supreme Court quotes a portion of the United States’

teservation from that covenant:
That the United States reserves the right, subject to ifs
Constitutional constraints, to impose capital punishment on any
person (other than a pregnant womang duly convicted under
existing or future laws permitting the imposition of capital
punishment, including suc]gJ punishment for crimes committed by
persons below eighteen years of age.

Quoting 138 Cong.Rec. 8070 (1992); see also S.Exec.Rep. No. 23, 102d Cong., 2d Sess. 21-
22 (1992)). Thus, the Nevada Supreme Court has upheld the death penalty in the face of

international laws defendants frequently cite, and this claim also fails.
IX. DEFENDANT’S CLAIM REGARDING HIS JURY INSTRUCTION
DEFINING PREMEDITATION  AND DELIBERATION IS

PROCEDURALLY BARRED. '

Defendant claims that “the jury instruction given defining premeditation and

deliberation was constitutionally infirm.” Defendant’s Supplemental Brief, 2-15-12, p. 58.
Defendant’s guilt phase claim of error is subject to various procedural bars. Defendant filed
his petition more than thirteen years after this court issued the Remittitur from his direct
appeal. Thus, Defendant’s petition is untimely filed. See NRS 34.726(1). Moreover,
Defendant’s petition as it relates to his guilt phase is successive. See NRS 34.810(1)(b)(2).
Defendant’s petition was procedurally barred absent a demonstration of good cause and

prejudice. See NRS 34.726(1); NRS 34.810(1)(b). As the Nevada Supreme Court has
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addressed this issue in his previous appeals, see Chappell v. State, Docket No. 49478 at 27-

28 (Order of Affirmance, October 20, 2009), it is the law of this case. Hall, 91 Nev. at 315-
16, 535 P.2d at 798-99. Finally, because the State has specifically pleaded laches, Defendant
is required to overcome the presumption of prejudice to the State. See NRS 34.800(2).
Defendant again fails to articulate good cause to excuse his procedural defaults. This claim

must be dismissed. State v. Dist. Ct. (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074

(2005) (explaining that the application of procedural bars is mandatory).
X. THERE WAS NO CUMULATIVE ERROR.
Defendant argues that the above series of alleged errors, when taken together, amount to
reversible error. Defendant cites no authority for the proposition that instances of ineffecti{/e
assistance of counsel are amenable to cumulative-error analysis and the Nevada Supreme

Court has never issued such a holding. But cf. Harris by and through Ramseyer v. Wood, 64

F.3d 1432, 1438 (9th Cir. 1995) (concluding that prejudice may result from cumulative
effect of multiple counsel deficiencies). The State submits that such an analysis is not
appropriate  when determining whether trial or appellate counsel was ineffective.
Nevertheless, to the extent that this court entertains an independent cumulative error claim,
Defendant has failed to make out a valid claim for any one of the issues he has raised and

therefore there is no “error” to cumulate. See U.S. v. Rivera, 900 F.2d 1462, 1471 (10th Cir.

1990) (“[A] cumulative-error analysis should evaluate only the effect of matters determined

to be error, not the cumulative effect of non-errors.”).

XI. DEFENDANT’S CLAIMS CAN BE RESOLVED WITHOUT
EXPANDING THE RECORD.

If a petition can be resolved without expanding the record, then no evidentiary

hearing is necessary. Marshall v. State, 110 Nev. 1328, 885 P.2d 603 (1994); Mann v, State,

118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). NRS 34.770 provides the manner in which

the district court decides a post conviction proceeding:
1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether an
evidentiary hearing is required. A petitioner must not be discharged or
committed to the custody of a person other than the respondent unless
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an evidentiary hearing is held.

2. If the judge or justice determines that the petitioner is not entitled to
relief and an evidentiary hearing is not required, he shall dismiss the
petition without a hearing.

Here, Defendant has failed to prove that he is entitled to an evidentiary hearing and
therefore an evidentiary hearing should not be granted. Mann, 118 Nev. at 356, 46 P.3d at
1231; Pellegrini v. State, 117 Nev. 860, 883, 34 P.3d 519, 534 (2001). All of Defendant’s

claims can be resolved without expanding the record, especially considering Defendant’s
claims have been either waived, are procedurally barred, see supra §§ I, ILE, VII, VIIL IX,
or are otherwise not cognizable as bare or conclusory allegations, see supra §§ 1A, I1.C, 1V,
VI. Additionally, Defendant fails to make out a colorable claim of ineffective assistance of
counsel; thus, it is not necessary to expand the record in order to resolve Defendant’s claims
and Defendant’s request for an evidentiary hearing should be denied.

With regard to Defendant’s ineffective assistance of counsel claims, the United States
Supreme Court recently explained that an evidentiary hearing is not required simply because
counsel’s actions are challenged as being an unreasonable strategic decision. Harrington v.
Richter, 131 S.Ct. 770, 788 (2011). Although courts may not indulge post hoc
rationalization for counsel’s decision making that contradicts the available evidence of
counsel’s actions, neither niay they insist counsel confirm every aspect of the strategic basis

for his or her actions. Id., citing Wiggins v. Smith, 539 U.S. 510, 123 S.Ct. 2527 (2003).

There is a “strong presumption” that counsel’s attention to certain issues to the exclusion of

others reflects trial tactics rather than “sheer neglect.” 1d., citing Yarborough v. Gentry, 540

U.S. 1, 124 8.Ct. 1 (2003). Strickland calls for an inquiry in the objective reasonableness of
counsel’s performance, not counsel’s subjective state of mind. 466 U.S. at 688, 104 S.Ct.
2052.

1
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CONCLUSION

Based on the foregoing, the State respectfully requests that this Court DENY
Defendant's Petition For Writ Of Habeas Corpus (Post-Conviction), and his supplement to
his Petition for Writ Of Habeas Corpus.

DATED this 16" day of May, 2012.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

Chief D
Nevada

%mty District Attorney
ar #004352

3 6 PAWPDOCSWRSPN\S0845081 1401 doc

04466




= T = S U e - N P e O

DN N N DN N NN =
® W & R ORS00 % 9 AR 00 o3

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing, was made this 16" day of

May, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

S80/Ryan MacDonald/ed

CHRISTOPHER R. ORAM, ES
520 South Fourth Street, 2nd F1.
Las Vegas, Nevada 89101

€I Lo L/}x,@a

Q.

Employee for the District Attorney's

Office
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
STEVEN S. OWENS

Chief Deputy District Attorney
Nevada Bar #004352

200 Lewis Avenue

L.as Vegas, Nevada 89155-221
(702) 671-2500 :

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

Ve CASENO:  95-C131341
JAMES MONTELT, CHAPPELL, DEPTNO: XXV
1212860

Defendant.

STATE’S OPPOSITION TO MOTION FOR AUTHORIZATION TO OBTAIN
EXPERT SERVICES AND PAYMENT OF FEES
DATE OF HEARING: 5/24/12
TIME OF HEARING: 9:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through STEVEN S. OWENS, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant's Motion for
Authorization to Obtain Expert Service and for Payment of Fees.

This opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court,

/11 |
Iy
/1
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DATED this 16™ day of May, 2012.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

e

B

Chi ‘ f_DNH.S.'-OIgVENS A
1ef Depu 1strict Attorne
7 Nevada art%0043 52 Y

POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On December 31, 1996, James Montell Chappell (“Defendant™) was convicted,
pursuant to a jury verdict, of Burglary, Robbery With Use of a Deadly Weapon and First-
Degree Murder With the Use of a Deadly Weapon. Defendant was sentenced to serve a term
of four (4) to ten (10) years in prison for Burglary and two consecutive terms of six (6) to
fifteen (15) years for Robbery With the Use of a Deadly Weapon. A jury sentenced
Defendant to death for First-Degree Murder With the Use of a Deadly Weapon. On appeal,
the Nevada Supreme Court affirmed Defendant’s convictions and sentence of death.
Chappell v. State, 114 Nev. 1403, 972 P.2d 838 (1998).

On October 19, 1999, Defendant filed his first pro per post-conviction petition for

writ of habeas corpus. David Schieck, Esq. was appointed as post-conviction counsel and
Defendant filed a supplement to his petition on April 30, 2002. The District Court partially
granted and partially denied the petition, vacated Defendant’s sentence of death, and ordered
a new penalty hearing. The District Court found merit in Defendant’s claim that irial
counsel was ineffective for failing to investigate and call mitigation witnesses to testify
during Defendant’s penaity hearing, and that the omitted testimony had a reasonable
likelihood of impacting the jury’s decision. The District Court otherwise upheld

Defendant’s conviction and denied his claims relating to the guilt phase of his trial.  The

PAWPDOCS\OPPAFOPPS0B\50311408 dos
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Nevada Supreme Court affirmed the District Court’s decision, Chappell v. State, Docket

No. 43493 (Order of Affirmance, April 7, 2006).
On May 10, 2007, following Defendant’s second penalty hearing, a jury again
sentenced Defendant to death. On appeal, the Nevada Supreme Court affirmed Defendant’s

sentence of death. Chappell v. State, Docket No. 49478 (Order of Affirmance, Oétober 20,
2009). '

On June 22, 2012, Defendant filed his second pro per post-conviction petition for writ
of habeas corpus. Christopher R. Oram, Esq. was appointed as post-conviction counsel and
Defendant filed a supplemental brief in support of his petition on February 15, 2012. On the
same date he filed a Motion for Authorization to Obtain Expert Service and for Payment of

Fees. The State’s Opposition is as follows:
ARGUMENT

Defendant’s motion requests this Court authorize funds so that he may procure the
services of three kinds of experts. Under Nevada post-conviction law there is no right to
discovery until afier the writ has been granted and a date set for an evidentiary hearing. NRS
34.780. Likewise, only if an evidentiary hearing is required may the parties seek to expand
the record. NRS 34.790. Defendant’s motibn for expert services payment is therefore
premature. Additionally, for the reasons discussed below, the grounds Defendant asserts in

support of his motion are unsupported by “any specific factual allegations that would, if true,

have entitled him” to relief, Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984),
and therefore any evidentiary hearing on these claims is unwarranted. If an evidentiary
hearing is unwarranted, Defendant cannot pursue discovery. NRS 34.780.

First, Defendant requests this Court to grant him extra funds to obtain a P.E.T. scan
and explains that a P.E.T. scan will yield a 3-dimensional image of his brain. What
Defendant fails to explain is what that will accomplish. Defendant does not claim that he
suffers from brain damage or that a P.E.T. scan would possibly result in any findings that
Defendant’s brain activity is deficient. Thus, Defendant has not met his initial burden

because he has not even attempted to allege how obtaining a P.E.T. scan would have
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rendered a more favorable outcome. Molina, 120 Nev. at 192, 87 P.3d at 538. In order for
Defendant to demonstrate a reasonable probability that, but for counsel’s failure to obtain a
P.E.T. scan, the result would have been different, it must be clear from the “record what it
was about the defense case that a more adequate investigation would have uncovered.” Id.
It is Defendant’s burden to make specific allegations in this regard. Defendant utterly fails
to meet this burden, and his request for funds to undergo this procedure should be denied.

Second, Defendant states that excess funds should be available to him so that he may
obtain another “full neurological exam.” Defeﬁdant fails to explain what a neurological
exam is: it could imply that he is requesting some physiological testing of his brain anatomy
apart from the P.E.T. imaging test or it could refer to psychological testing.! Defendant
states that “[o]ver ten years have passed since Mr. Chappell had been tested prior to his third
penalty phase.” There has been no third penalty phase. To the extent that this ground for
granting his motion requests funds for more psychological testing, Defendant has been
thoroughly examined by Drs. William Danton and Lewis Etcoff. 14 ROA 3317-3504.
Defendant seems to imply that this Court must authorize funds for a new exam because the
prior exams occurred over ten years ago. However, Defendant’s theory of the defense was
that he lacked free will at the time he stabbed Deborah Panos to death. Defendant does not
explain how yet another examination more than 17 years later would reveal anything that
would undermine faith in the outcome of the second penalty hearing, Accordingly, this
ground for payment should be dismissed.

Third, Defendant claims that this Court should authorize payment of an expert “to
determine the possible effects of Fetal Alcohol Spectrum Disorder” on Defendant.

Defendant claims that a “proper investigation” would have revealed that Defendant was born

'"This helpfully illustrates why this court should deny all of Defendant’s vague
motions for discovery and for expert funds. Defendant generally wants this Court to award
him funds “in order to determine any additional issues that may be raised on his behalf.”
Defendant’s Motion for Authorization to Obtain Expert Services and for Payment of Fees
Incurred Herein at 4. The State submits that this is a clear invitation to join Defendant on a
“fishing expedition.” This Court should decline that invitation. See Ward v. Whitley, 21
F.3d 1355, 1367 (5th Cir. 1994).

PAWPDOCS\OPP\FOPPAS08\5081 1403.doc
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to a drug/alcohol addicted mother. Apparently, a proper investigation was conducted as the
jury found as a mitigating circumstance that Defendant was indeed “bom to a drug/alcohol
addicted mother.” 15 ROA 3740. No further investigation is necessary. Considering this,
even if a brain imaging would have revealed that Defendant did have Fetal Alcohol
Syndromc,2 Defendant cannot demonstrate that the result of his trial would have led to a
more favorable outcome at his penalty hearing. As a result, an evidentiary hearing on this

claim is unnecessary, Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002), and

post-conviction discovery is not available, NRS 34.780.
Expenditure of public monies must be made in compliance with Nevada law and not
for a “fishing” expedition or to needlessly investigate claims that would not have made a

difference in the case.
CONCLUSION

For the foregoing reasons, Defendant’s motion should be DENIED.

DATED this 16" day of May, 2012.
Respectfully submitted,

STEVEN B. WOLFSON ‘
Clark County District Attorney
Nevada Bar #001565

~ZSTEVENGS: OWENS
Chief Deputy District Attorney
Nevada Bar #004352

“In any event, it is highly unlikely that any expert could provide a definitive diagnosis
of Fetal Alcohol Syndrome even if this Court did authorize the great expense that would be
required for 3D brain imaging and diagnostic experts. According to the National Task Force
on Fetal Alcohol Syndrome and Fetal Alcohol E%ect in conjunction with the National Center
on Birth Defects and Developmental Disabilities, there are no specific or uniformlg accepted
diagnostic criteria available for determining whether a person has Fetal Alcohol Syndrome.
Centers for Disease Control and Prevention, Nat’l Center on Birth Defects and
Developmental Disabilities, Fetal Alcohol Syndrome: Guidelines for Referral and Diagnosis,
(July 2004), ﬁavailable at http.//www.cdc.gov), p. 2-3. Additionally, “diagnostic criteria are
not sufficiently specific [enough| to ensure diagnostic accuracy, consistency, or reliability.”
Id. at 2. Further, these Guidelines not only state that “it is easy for a clinician to
misdiagnose” fetal alcohol syndrome, but that there currently exist no diagnostic criteria to
distinguish fetal alcohol syndrome from other alcohol-related conditions. Id. at 3.
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing, was made this 16™ day of
May, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

CHRISTOPHER R. ORAM, ESQ.
520 South Fourth Street, 2nd FI.
Las Vegas, Nevada 89101

Qdﬂ@.v\) @:ﬂa

Employee for the District Attorney's
Office

SS50/Ryan MacDonald/ed
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
STEVEN S. OWENS

Chief Deputy District Attorney
Nevada Bar #004352

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,

PlaintifT,
CASE NO: 95-C131341

DEPT NO: DEPT. XXV

_VS_

JAMES MONTELL CHAPPELL,
#1212860

Defendant.

STATE’S OPPOSITION TO MOTION FOR AUTHORIZATION TO OBTAIN

SEXUAL ASSAULT EXPERT AND PAYMENT OF FEES, AND OPPOSITION TO
MOTION FOR INVESTIGATOR AND PAYMENT OF FEES

DATE OF HEARING: 5/24/12
TIME OF HEARING: 9:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through STEVEN S. OWENS, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant's Motion for Sexual
Assault Expert and for Payment of Fees and Opposition to Defendant's Motion for
Investigator and for Payment of Fees.

This opposition is made and based upon all the papers and pleadings on file herein,
the attached pointé and authorities in support hereof, and oral érgument at the time of
hearing, if deemed necessary by this Honorable Court.

Iy
/11
/117
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DATED this 16" day of May, 2012,

Respectﬁllly submitted,
STEVEN B. WOLFSON

Clatk County District Attorney
Nevada Bar #001565

BY

. OWENS

/—/ Chief Deputy District Attorney
Nevada Bar #004352

POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On December 31, 1996, James Montell Chappell (“Defendant™) was convicted,

pursuant to a jury verdict, of Burglary, Robbery With Use of a Deadly Weapon, and First-
Degree Murder With the Use of a Deadly Weapon. Defendant was sentenced to serve a term
of four (4) to ten (10) years in prison for Burglary and two consecutive terms of six (6) to
fifteen (15) years for Robbery With the Use of a Deadly Weapon. A jury sentenced
Defendant to death for First-Degree Murder With the Use of a Deadly Weapon. On appeal,
the Nevada Supreme Court affirmed Defendant’s convictions and sentence of death.
Chappell v. State, 114 Nev. 1403, 972 P.2d 838 (1998).

On October 19, 1999, Defendant filed his first pro per post-conviction petition for

writ of habeas corpus. David Schieck, Esq. was appointed as post-conviction counsel and
Defendant filed a supplement to his petition on April 30, 2002. The District Court partially
granted and partially denied the petition, vacated Defendant’s sentence of death, and ordered
a new penalty hearing. The District Court found merit in Defendant’s claim that trial
counsel was’ineffective for failing to investigate and call mitigation witnesses to testify
during Defendant’s penalty hearing, and that the omitted testimony had a reasonable
likelihood of impacting the jury’s decision. The District Court otherwise upheld

Defendant’s conviction and denied his claims relating to the guilt phase of his trial. The

0447§ PAWPDOCS\OPPAFOPPAS08150811409.doc
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Nevada Supreme Court affirmed the District Court’s decision. Chappell v. State, Docket
No. 43493 (Order of Affirmance, April 7, 2006).
On May 10, 2007, following Defendant’s second penalty hearing, a jury again

sentenced Defendant to death. On appeal, the Nevada Supreme Court affirmed Defendant’s

sentence of death. Chappell v. State, Docket No. 49478 (Order of Affirmance, October 20,

2009).

On June 22, 2012, Defendant filed his second pro per post-conviction petition for writ
of habeas corpus. Christopher R. Oram, Esq. was appointed as post-conviction counsel and
Defendant filed a supplemental brief in support of his petition on February 15, 2012. On the
same date he filed a Motion for Sexual Assault Expert and for Payment of Fees and a Motion
for Investigator and for Payment of Fees. The State’s Opposition to these motions has been

consolidated and is as follows:
ARGUMENT

In support of Defendant’s motion for a sexual assault expert, his argument, in its
entirety, is that “In light of the seriousness of Mr. Chappell’s conviction and sentence of
death, [ believe it is necessary that a sexual assault expert” be available,

In support of Defendant’s motion for an Investigator, his argument, in its entirety, is
that “In light of the seriousness of Mr. Chappell’s conviction and sentence of death, I believe
it is necessary that an investigator” be available.

Defendant fails to make any specific allegation as to what these experts and
Investigators will uncover that could possible change the outcome of his case. Accordingly,

Defendant’s bare and conclusory motions should be denied. See Hargrove v. State, 100 Nev.

498, 502, 686 P.2d 222, 225 (1984); see also Caldwell v. Mississippi, 472 U.S. 320, 323,

(1985) (deciding that defendant’s general statements claiming necessity of an expert witness
are insufficient to warrant the appointment of expert).

111

111

/17
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CONCLUSION

For the foregoing reasons, Defendant’s motion should be DENIED,

DATED this 16" day of May, 2012.
Respecttully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

’ 5. OWENS
—~ Chief Deputy District Attorney
, Nevada Bar #004352
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing, was made this 16" day of

May, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

SSO/Ryan MacDonald/ed

CHRISTOPHER R. ORAM, ESQ,
520 South Fourth Street, 2nd FIL.
Las Vegas, Nevada 89101

Cilogau A[/om

Employee for the District Attorney's
Office
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STEVEN B, WOLFSON

Clark County District Attorney
Nevada Bar #001565

STEVEN S. OWENS

Chief Deputy District Attorney
Nevada Bar #004352

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

VS~ CASENO: 95-C131341
JAMES MONTELL CHAPPELL, DEPTNO: XXV
#1212860

Defendant.

STATE'S OPPOSITION TO MOTION FOR LEAVE TO CONDUCT DISCOVERY

DATE OF HEARING: 5/24/12
TIME OF HEARING: 9:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through STEVEN S. OWENS, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant's Motion for Leave
to Conduct Discovery.

This opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Coutt.

/11
/11
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DATED this 16" day of May, 2012.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY

Chief De uiy District A orney
Nevada Bar #004352

POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On December 31, 1996, James Chappell (“Defendant”) was convicted, pursuant to a

jury verdict, of Burglary, Robbery With Use of a Deadly Weapon, and First-Degree Murder
With the Use of a Deadly Weapon. Defendant was sentenced to serve a term of four (4) to
ten (10) years in prison for Burglary and two consecutive terms of six (6) to fifteen (15)
years for Robbery With the Use of a Deadly Weapon. A jury sentenced Defendant to death
for First-Degree Murder With the Use of a Deadly Weapon. On appeal, the Nevada
Supreme Court affirmed Defendant’s convictions and sentence of death, Chappell v. State,
114 Nev. 1403, 972 P.2d 838 (1998). |

On October 19, 1999, Defendant filed his first pro per post-conviction petition for

writ of habeas corpus. David Schieck, Esq. was appointed as post-conviction counsel and
Defendant filed a supplement to his petition on April 30, 2002. The District Court partially
granted and partially denied the petition, vacated Defendant’s sentence of death, and ordered
a new penalty hearing. The District Court found merit in Defendant’s claim that trial
coﬁnsel was ineffective for failing to investigate and call mitigat_ion witnesses to testify
during Defendant’s penalty hearing, and that the omitted testimony had a reasonable
likelihood of impacting the jury’s decision. The District Court otherwise upheld

Defendant’s conviction and denied his claims relating to the guilt phase of his trial. The

044802 PAWPDOCHOPPFORPSOSS0311410.doc
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Nevada Supreme Court affirmed the District Court’s decision. Chappell v. State, Docket
No. 43493 (Order of Affirmance, April 7, 2006).

On May 10, 2007, following Defendant’s second penalty hearing, a jury again
sentenced Defendant to death. On appeal, the Nevada Supreme Court affirmed Defendant’s
sentence of death. Chappell v. State, Docket No. 49478 (Order of Affirmance, October 20,

2009).

On June 22, 2012, Defendant filed his second pro per post-conviction petitioh for writ
of habeas corpus. Christopher R. Oram, Esq. was appointed as post-conviction counsel and
Defendant filed a supplemental brief in support of his petition on February 15, 2012. On the
same date he filed a Motion for Leave to Conduct Discovery. The State’s Opposition is as

follows:
ARGUMENT

Defendant’s motion makes a non-specific request for “the discovery file.”
Defendant’s motion is not authorized by Nevada law and the request should be denied for
the following reasons.

First, the writ has not been granted. NRS 34.780 specifically provides that, “After
the writ has been granted and a date set for the hearing, a party may invoke any method of
discovery available under the Nevada Rules of Civil Procedure . . .” NRS 34.780(2)
(emphasis added). NRS 34.780 applies to post-conviction criminal procéedings. NRS
34.780(1). The essential procedures with regard to a petition for writ of habeas corpus are as
follows: A person who is convicted of a crime and under sentence of death or imprisonment
who claims that the conviction or sentence is in violation of the United States Constitution
may file a post-conviction petition for writ of habeas corpus to obtain relief from the
conviction or sentence. NRS 34,724, The district judge, after receiving and verifying the
properly filed petition, NRS 34.735, NRS 34.730, shall then order a response to be filed by
the district attorney or Attornéy General, or take other action that the judge or justice deems
appropriate. NRS 34.745. The district judge may appoint counsel and allow supplemental
pleadings to be filed. NRS 34.750. The district judge shall then, upon review of all filed

0448 1 3 PAWPDOCS\OPP\FOPRASOB\SOE 1 1410.00¢
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documents, determine whether an evidentiary hearing is required. If the district judge
determines that an evidentiary hearing is not required, then the petition shall be dismissed
vﬁthout a hearing. If the district judge determines that an evidentiary hearing is required,
then the petition shall be granted and a date set for hearing. NRS 34.770. Only after the writ
has been granted and a date set for-hearing may a party invoke discovery available under the
Nevada Rules of Civil procedure to the extent good cause is shown. NRS 34.780.
Therefore, Defendant’s motion is premature and should _be dismissed.

Second, Defendant is not entitled to an evidentiary hearing. As articulated more
completely in the Response to Defendant’s petition and supplement, see State’s Response at
34-35, Defendant’s claims of ineffective assistance of trial and appellate counsel at his
second penalty hearing are wholly without merit. Even accepting as true the factual

allegations of ineffective assistance, Defendant is not entitled to relief on any of his claims

that relate to the second penalty hearing. See Hargrove v. State, 100 Nev. 498, 502-03, 686
P.2d 222, 225 (1984). Defendant’s claims rélating to the guilt and first penalty phase are—
as also detailed in the State’s Response—procedurally barred and Defendant fails to

articulate good cause sufficient to overcome the default. See State v. District Court (Riker),

121 Nev. 255, 112 P.3d 1070 (2005) (holding that when claim is procedurally barred,
evidentiary hearing cannot be set until petitioner meets burden of demonstrating good cause

and prejudice to overcome procedural bars); Pellegrini v. State, 117 Nev. 860, 34 P.3d 519

(2001) (same). Because an evidentiary hearing on his claims is not required, a motion for
discovery is moot.

Third, Defendant’s nonspecific request for a “discovery file” would not pass muster
under the federal standards that Defendant cites in his motion even if they applied to this
case. Defendant contends that this Court should look to Rule 6(a) of the Rules Governing
Section 2254, which allows discovery in federal habeas petitions for good cause shown.
However, much like Defendant imprecisely cites to the Nevada Statute regarding discovery,
Defendant similarly leaves out an important underpinning of the Federal Statute. While it is

true that the actual Federal Statute makes no reference to a petition being granted and an

044824 PAWPDOCS\OPPFOPPAS08\50811410 doc
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evidentiary hearing set before discovery procedures may be invoked, the case law behind the
statute makes clear that the same intentions are present.

Federal courts have made clear that applicability of discovery procedures are not a

matter of ordinary course for habeas petitioners. Bracy v. Gramley, 520 U.S. 899, 904, 117
S.Ct. 1793, 1796 (1997). However, because there are certain instances where discovery may
be appropriate in habeas proceedings certain rules have been invoked to regulate discovery
procedures in federal proceedings. Id. In particular, Rule 6(a) of the Rules Governing
Section 2254, Under this rule, which Defendant cites in his motion, it has been an accepted
procedure in the federal courts for a prisoner to first outline factual allegations in a petition
before a district court would be able to determine the propriety of discovery. Calderon v.

U.S. Dist. Ct. for the Northern Dist. of California, 98 F.3d 1102, 1106 (9th Cir. 1996). Only

“in appropriate circumstances, a district court, confronted by a petition for habeas corpus
which establishes a prima facie case for relief, may use or authorize the use of suitable
discovery procedures.” Hairis v. Nelson, 394 U.S. 286, 290, (1969) (establishing basis for
Rule 6(a)); see also Mayberry v. Petsock, 821 F.2d 179, 185 (3d Cir. 1987) (“Unless the

petition itself passes scrutiny, there would be no basis to require the state to respond to
discovery requests.”).

Consistent with these limiting principles, requests for discovery must be specific—
courts do not allow prisoners to use federal discovery for fishing expeditions to investigate

mere speculation. Calderon at 1106, See Ward v. Whitley, 21 F 3d 1355, 1367 (5th Cir.

1994) (“federal habeas court must allow discovery and an evidentiary hearing only where a
factual dispute, if resolved in the petitioner’s favor, would entitle him to relief . . .
Conclusory allegations are not enough to warrant discovery under Rule 6; the petitioner must
set forth specific allegations of fact. Rule 6 . . . does not authorize fishing expeditions.”). By
making an ambiguous and nonspecific request for a “discovery file,” Defendant requests this
Court to allow him to pursue just such a fishing expedition. Defendant had discovery at trial
and an opportunity to pursue discovery after his first post-conviction petition for a writ of

habeas corpus was granted. NRS 34.780(2). This request should not be granted.

044835 PAWPDOCSOPPAFOPPAS0B\S0811410.doc
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CONCLUSION

For the foregoing reasons, Defendant’s motion should be DENIED.

DATED this 16" day of May, 2012.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

- T WENS /
Chief De uty District Attorney
Nevada Bar #004352
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing, was made this 16‘h_day of

May, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

S$SO/MRyan MacDonald/ed

CHRISTOPHER R. ORAM, ESQ.
520 South Fourth Street, 2nd F1.
Las Vegas, Nevada 89101

gikQﬁ N f\f 'CJ,ULJ\{)

Employee for the District Attorney's
Office
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(FILED 5/10/2007)

EX PARTE APPLICATION AND ORDER TO PREPARE
TRANSCRIPTS
(FILED 1/23/2007)

EX PARTE APPLICATION AND ORDER TO PRODUCE
DEFENDANT’S INSTITUTIONAL FILE
(FILED 8/24/2007)

EX PARTE APPLICATION FOR TRANSCRIPT
(FILED 9/27/1996)

EX PARTE APPLICATION TO UNSEAL PSI
(FILED 11/18/2002)

EX PARTE MOTION FOR AN ORDER TO PRODUCE
DEFENDANT’S INSTITUTIONAL FILE
(FILED 4/8/2004)

EX PARTE MOTION FOR APPOINTMENT OF
INVESTIGATOR AND FOR EXCESS FEES
(FILED 9/18/2002)

EX PARTE MOTION FOR CHANGE OF INVESTIGATOR,

EX PARTE MOTION FOR FEES IN EXCESS OF STATUTORY
LIMIT, AND EX PARTE MOTION FOR CONTRACT VISITS
(FILED 10/15/2002)

EX PARTE MOTION FOR INTERIM PAYMENT OF EXCESS
ATTORNEY’S FEES
(FILED 7/13/2000)

EX PARTE MOTION FOR INTERIM PAYMENT OF EXCESS
ATTORNEY’S FEES

(FILED 5/17/2001)

EX PARTE MOTION FOR INTERIM PAYMENT OF EXCESS
ATTORNEY’S FEES

(4/11/2002)

EX PARTE MOTION FOR INTERIM PAYMENT OF EXCESS
ATTORNEY’S FEES
(FILED 7/8/2002)

EX PARTE MOTION FOR INTERIM PAYMENT OF EXCESS
ATTORNEY’S FEES
(FILED 12/11/2002)

3046-3046

4520-4526

2199-2199

3860-3860

2898-2900

2798-2800

323-325

2629-2631

2740-2743

2550-2552

2623-2626

2374-2381

2385-2398

2405-2415

2521-2539

2633-2649
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11

10

11

11

11

10

11

11

20

15

16

EX PARTE MOTION FOR INTERIM PAYMENT OF EXCESS
ATTORNEY’S FEES
(FILED 2/3/2003)

EX PARTE MOTION FOR INTERIM PAYMENT OF EXCESS
ATTORNEY’S FEES
(FILED 1/27/2004)

EX PARTE MOTION FOR ORDER TO TRANSPORT
PETITIONER
(FILED 7/30/2002)

EX PARTE MOTION FOR PAYMENT OF FINAL
ATTORNEY FEES AND COSTS
(FILED 7/6/2004)

EX PARTE ORDER GRANTING CHANGE OF
INVESTIGATOR, FEES IN EXCESS OF STATUTORY
LIMIT, AND CONTACT VISIT

(FILED 10/17/2002)

EX PARTE ORDER TO PRODUCE INSTITUTIONAL FILE
(FILED 4/12/2004)

EX PARTE ORDER TO TRANSPORT PETITIONER
(FILED 7/31/2002)

EX PARTE ORDER TO UNSEAL PSI
(FILED 12/3/2002)

FINDINGS OF FACTS, CONCLUSIONS OF LAW,
AND ORDER
(FILED 6/3/2004)

FINDINGS OF FACTS, CONCLUSIONS OF LAW,
AND ORDER
(FILED 11/20/2012)

INFORMATION
(FILED 10/11/1995)

INSTRUCTIONS TO THE JURY
(FILED 10/16/1996)

INSTRUCTIONS TO THE JURY
(FILED 10/24/1996)

INSTRUCTIONS TO THE JURY
(FILED 3/21/2007)

JUDGMENT OF CONVICTION
(FILED 12/31/1996)

JUDGMENT OF CONVICTION
(FILED 5/10/2007)

JURY LIST
(FILED 10/9/1996)

2655-2670

2728-2738

2541-2542

2763-2772

2627-2628

2744-2744

2543-2543

2632-2632

2745-2748

4527-4537

038-043

1701-1746

2134-2164

3742-3764

2190-2192

3854-3855

843-843
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20

20

20
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MEDIA REQUEST
(FILED 1/3/1996) 206-206

MEDIA REQUEST
(FILED 10/11/1996) 1068-1068

MOTION AND NOTICE OF MOTION TO ENDORSE
NAMES ON INFORMATION
(FILED 7/9/1996) 230-233

MOTION AND NOTICE OF MOTION TO ENDORSE
NAMES ON INFORMATION
(FILED 8/22/1996) 276-280

MOTION AND NOTICE OF MOTION TO ENDORSE
NAMES ON INFORMATION
(FILED 10/14/1996) 1347-1350

MOTION IN LIMINE TO LIMIT PENALTY HEARING
EVIDENCE TO AVOID VIOLATION OF THE EIGHTH

AMENDMENT

(FILED 9/20/2006) 2831-2837
MOTION FOR AUTHORIZATION TO OBTAIN

A SEXUAL ASSAULT EXPERT

(FILED 2/15/2012) 4556-4561

MOTION FOR AUTHORIZATION TO OBTAIN AN
INVESTIGATOR AND FOR PAYMENT FEES
(FILED 2/15/2012) 4550-4555

MOTION FOR AUTHORIZATION TO OBTAIN
EXPERT SERVICES AND FOR PAYMENT FEES
(FILED 2/15/2012) 4485-4490

MOTION TO ALLOW JURY QUESTIONNAIRE
(FILED 9/20/2006) 2838-2842

MOTION TO BIFURCATE PENALTY PHASE
(FILED 9/20/2006) 2843-2848

MOTION TO COMPEL DISCLOSURE BY THE STATE

OF ANY AND ALL INFORMATION RELATING TO

AGGRAVATING OR MITIGATING FACTORS

(FILED 7/31/1996) 263-270

MOTION TO COMPEL EXAMINATION OF DEFENDANT

BY OPTOMETRIST AND OBTAIN EYE GLASSES IF

NECESSARY

(FILED 8/19/1996) 271-275

MOTION TO DISMISS STAT’S NOTICE OF INTENT TO
SEEK DEATH PENALTY
(FILED 9/20/2006) 2849-2878
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11
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12

20

11

20

12

12

MOTION TO REMAND FOR CONSIDERATION BY THE
CLARK COUNTY DISTRICT ATTORNEY’S DEATH
REVIEW COMMITTEE

(FILED 9/20/2006)

MOTION TO STRIKE SEXUAL ASSAULT AGGRAVATOR
OF THE STATE’S NOTICE OF INTENT TO SEEK THE
DEATH PENALTY

(FILED 9/20/2006)

NEVADA SUPREME COURT CLERK’S CERTIFICATE
JUDGEMENT -AFFIRMED
(FILED 11/4/1999)

NEVADA SUPREME COURT CLERK’S CERTIFICATE
JUDGEMENT-AFFIRMED
(FILED 5/5/2006)

NOTICE OF APPEAL
(FIELD 1/17/1997)

NOTICE OF APPEAL
(FILED 6/18/2004)

NOTICE OF APPEAL
(FILED 10/22/2012)

NOTICE OF COMPLIANCE WITH SUPREME COURT
RULE 250
(FILED 3/17/1997)

NOTICE OF CROSS-APPEAL
(FILED 6/24/2004)

NOTICE OF DEFENDANT’S EXPERT WITNESS
(FIELD 2/15/2007)

NOTICE OF DEFENDANT’S WITNESSES
(FIELD 3/1/2007)

NOTICE OF DEFICIENCY
(FILED 10/23/2012)

NOTICE OF DECISION AND ORDER
(FILED 6/10/2004)

NOTICE OF ENTRY OF FINDINGS OF FACT
CONCLUSIONS OF LAW AND ORDER
(FLED 11/20/2012)

NOTICE OF EVIDENCE IN SUPPORT OF AGGRAVATING
CIRCUMSTANCES
(FILED 2/23/2007)

NOTICE OF EXPERT WITNESSES
(FILED 2/16/2007)

2817-2825

2801-2816

2338-2353

2782-2797

2200-2201

2757-2758

4515-4516

2205-2206

2761-2762

2927-2977

3043-3045

4430-4430

2749-2753

4538-4549

3032-3038

2978-3011
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NOTICE OF INTENT TO SEEK DEATH PENALTY
(11/8/1995)

NOTICE OF MOTION AND MOTION FOR DISCOVERY OF
POTENTIAL PENALTY HEARING EVIDENCE
(FILED 9/20/2006)

NOTICE OF MOTION AND MOTION TO ADMIT
EVIDENCE OF OTHER CRIMES, WRONGS OR BAD ACTS
(FILED 5/9/1996)

NOTICE OF MOTION AND MOTION TO APPOINT
COUNSEL FOR CAPITAL MURDER DEFENDANT TO HELP
(FILED 11/2/1999)

NOTICE OF MOTION AND MOTION TO PLACE ON
CALENDAR
(FILED 4/17/2001)

NOTICE OF MOTION AND SUPPLEMENTAL MOTION
TO ADMIT EVIDENCE OF OTHER CRIMES, WRONG OR
BAD ACTS

(FILED 8/29/1996)

NOTICE OF WITNESSES
(FILED 2/28/2007)

OPPOSITION TO MOTION FOR STRIKE ALLEGATIONS
OF CERTAIN AGGRAVATING CIRCUMSTANCES
(FILED 9/11/1996)

ORDER
(FILED 9/25/1996)

ORDER
(FILED 9/27/1996)

ORDER
(FILED 1/29/2007)

ORDER
(FILED 3/20/2007)

ORDER APPOINTING COUNSEL
(FILED 11/16/1999)

ORDER APPOINTING INVESTIGATOR AND
GRANTING EXCESS FEES
(FILED 9/24/2002)

ORDER FOR PRODUCTION OF INMATE
(FILED 3/29/2007)

ORDER FOR STAY OF EXECUTION
(FILED 12/30/1996)

ORDER FOR TRANSCRIPT
(FILED 10/7/1996)

044-046

2826-2830

217-226

2334-2337

2383-2384

281-283

3039-3042

309-320

321-322

326-327

2904-2905

3628-3629

2357-2357

2553-2553

3831-3832

2178-2178

354-354
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ORDER FOR TRANSCRIPT
(FILED 11/19/1999)

ORDER GRANTING FINAL PAYMENT OF ATTORNEY’S
FEES AND COSTS
(FILED 7/12/2004)

ORDER GRANTING INTERIM PAYMENT OF EXCESS
ATTORNEY’S FEES
(FILED 7/24/2000)

ORDER GRANTING INTERIM PAYMENT OF EXCESS
ATTORNEY’S FEES
(FILED 6/7/2001)

ORDER GRANTING INTERIM PAYMENT OF EXCESS
ATTORNEY’S FEES
(FILED 4/12/2002)

ORDER GRANTING INTERIM PAYMENT OF EXCESS
ATTORNEY’S FEES
(FILED 7/10/2002)

ORDER GRANTING INTERIM PAYMENT OF EXCESS
ATTORNEY’S FEES
(FILED 12/12/2002)

ORDER GRANTING INTERIM PAYMENT OF EXCESS
ATTORNEY’S FEES
(FILED 1/28/2004)

ORDER GRANTING PERMISSION OF MEDIA ENTRY
(FILED 1/3/1996)

ORDER GRANTING PERMISSION OF MEDIA ENTRY
(FILED 10/11/1996)

ORDER OF EXECUTION
(FILED 13/31/1996)

ORDER OF EXECUTION
(FILED 5/10/2007)

ORDER RE: PETITION FOR WRIT OF HABEAS CORPUS
(FILED 10/20/1999)

ORDER TO ENDORSE NAMES ON INFORMATION
(FILED 7/15/1996)

ORDER TO ENDORSE NAMES ON INFORMATION
(FILED 9/4/1996)

ORDER TO ENDORSE NAMES ON INFORMATION
(FILED 10/14/1996)

ORDER TO STAY EXECUTION
(5/14/2007)

2358-2358

2773-2773

2382-2382

2399-2399

2416-2416

2540-2540

2650-2650

2739-2739

207-207

1069-1069

2198-2198

3856-3856

2333-2333

234-235

284-286

1345-1346

3861-3861
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ORDER TO TRANSPORT
(FILED 4/26/1996)

PETITION FOR WRIT OF HABEAS CORPUS
(FILED 10/19/1999)

PETITION FOR WRIT OF HABEAS CORPUS
MOTION FOR APPOINTMENT OF COUNSEL
(FILED 10/19/1999)

PETITION FOR WRIT OF HABEAS CORPUS
MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
(FILED 10/19/1999)

PETITION FOR WRIT OF HABEAS CORPUS
MOTION TO PERMIT PETITION TO CONTAIN
LEGAL CITATIONS

(FILED 10/19/1999)

POST EVIDENTIARY HEARING BRIEF
(FILED 7/14/2003)

PRE-SENTENCE INVESTIGATION REPORT
NOT FILED
(CONFIDENTIAL)

PROPOSED JURY VERDICTS
NOT FILED

RECEIPT FOR DOCUMENTS
(FILED 10/24/2012)

RECORDER'’S TRANSCRIPT RE: EVIDENTIARY
HEARING: ARGUMENT

MONDAY, OCTOBER 19, 2012

(FILED 10/29/2012)

RECORDER'’S TRANSCRIPT RE: STATUS CHECK
WEDNESDAY, AUGUST 29, 2012
(FILED 1/15/2013)

REPLY TO STATE’S RESPONSES TO
SUPPLEMENTAL BRIEF
(FILED 7/30/2012)

REPORTER’S TRANSCRIPT OF OCTOBER 3, 1995
PRELIMINARY HEARING
(FILED 11/14/1995)

REPORTER’S TRANSCRIPT OF MAY 1, 1996
TRIAL SETTING
(FILED 5/9/1996)

REPORTER’S TRANSCRIPT OF OCTOBER 7. 1996
VOLUME 1- MORNING SESSION
(FILED 10/8/1996)

216-216

2258-2316

2317-2322

2323-2323

2327-2327

2693-2725

4429-4429

4417-4428

4413-4428

4491-4514

047-205

227-229

355-433
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2-3

3-4

6-7

REPORTER’S TRANSCRIPT OF OCTOBER 7, 1996
VOLUME 1- AFTERNOON SESSION
(FILED 10/8/1996)

REPORTER’S TRANSCRIPT OF OCTOBER 8, 1996
VOLUME 2- MORNING SESSION
(FILED 10/9/1996)

REPORTER’S TRANSCRIPT OF OCTOBER 8, 1996
VOLUME 2-AFTERNOON SESSION
(FILED 10/9/1996)

REPORTER’S TRANSCRIPT OF OCTOBER 10, 1996
VOLUME 3-MORNING SESSION
(FILED 10/11/1996)

REPORTER’S TRANSCRIPT OF OCTOBER 10, 1996
VOLUME 3- AFTERNOON SESSION
(FILED 10/11/1996)

REPORTER’S TRANSCRIPT OF OCTOBER 11, 1996
VOLUME 4- MORNING SESSION
(FILED 10/14/1996)

REPORTER’S TRANSCRIPT OF OCTOBER 11, 1996
VOLUME 4- AFTERNOON SESSION
(FILED 10/14/1996)

REPORTER’S TRANSCRIPT OF OCTOBER 14, 1996
VOLUME 5- MORNING SESSION

(FILED 10/15/1996)

REPORTER’S TRANSCRIPT OF OCTOBER 14, 1996
VOLUME 5- AFTERNOON SESSION

(FILED 10/15/1996)

REPORTER’S TRANSCRIPT OF OCTOBER 15,1996
VOLUME 6
(FILED 10/16/1996)

REPORTER’S TRANSCRIPT OF OCTOBER 16,1996
VOLUME 7
(FILED 10/17/1996)

REPORTER’S TRANSCRIPT OF OCTOBER 21, 1996
PENALTY PHASE VOLUME 1- MORNING SESSION
(FILED 10/22/1996)

REPORTER’S TRANSCRIPT OF OCTOBER 21, 1996
PENALTY PHASE VOLUME 1- AFTERNOON SESSION
(FILED 10/22/1996)

REPORTER’S TRANSCRIPT OF OCTOBER 22, 1996
PENALTY PHASE VOLUME 2
(FILED 10/23/1996)

REPORTER’S TRANSCRIPT OF OCTOBER 23, 1996
PENALTY PHASE VOLUME 3
(FILED 10/24/1996)

434-617

717-842

618-716

846-933

934-1067

1082-1191

1192-1344

1472-1529

1351-1471

1530-1700

1750-1756

1757-1827

1828-1952

1953-2061

2063-2122
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REPORTER’S TRANSCRIPT OF OCTOBER 24, 1996
PENALTY PHASE VOLUME 4
(FILED 10/24/1996)

REPORTER’S TRANSCRIPT OF DECEMBER 11, 1996
(FILED 12/12/1996)

REPORTER’S TRANSCRIPT OF DECEMBER 30,1996
(FILED 12/31/1996)

REPORTER’S TRANSCRIPT OF NOVEMBER 8, 1999
STATE’S MOTIONS
(FILED 1/13/2000)

REPORTER’S TRANSCRIPT OF NOVEMBER 15,1999
(FILED 11/16/1999)

REPORTER’S TRANSCRIPT OF DECEMBER 15, 1999
(FILED 12/16/1999)

REPORTER’S TRANSCRIPT OF JANUARY 19, 2000
STATUS CHECK
(FILED 2/29/2000)

REPORTER’S TRANSCRIPT OF JUNE 27, 2000
(FILED 6/28/2000)

REPORTER’S TRANSCRIPT OF NOVEMBER 6, 2000
HEARING: WRIT
(FILED 12/23/2002)

REPORTER’S TRANSCRIPT OF JUNE 12, 2001
(FILED 6/13/2001)

REPORTER’S TRANSCRIPT OF JULY 26, 2001
STATUS CHECK ON BRIEFING SCHEDULE
(FILED 8/28/2001)

REPORTER’S TRANSCRIPT OF JULY 25, 2002
HEARING: WRIT
(FILED 8/19/2002)

REPORTER’S TRANSCRIPT OF SEPTEMBER 13, 2002
(FILED 9/24/2002)

REPORTER’S TRANSCRIPT OF APRIL 2, 2004
DEFENDANT’S PETITION FOR WRIT OF
HABEAS CORPUS

(FILED 7/23/2004)

REPORTER’S TRANSCRIPT OF JULY 17, 2006

STATE’S REQUEST PER SUPREME COURT REMITTITUR

(FILED 2/13/2007)

REPORTER’S TRANSCRIPT OF JULY 25, 2006
(FILED 2/9/2007)

2123-2133

2172-2174

2179-2189

2363-2365

2354-2356

2360-2362

2366-2370

2371-2373

2651-2654

2400-2402

2403-2404

2544-2549

2554-2621

2774-2779

2924-2926

2912-2914
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14-15

14

15
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REPORTER’S TRANSCRIPT OG OCTOBER 3, 2006
HEARING ON MOTIONS
(FILED 2/9/2007)

REPORTER’S TRANSCRIPT OF NOVEMBER 2, 2006
HEARING ON DEFENDANT’S MOTIONS
(FILED 2/9/2007)

REPORTER’S TRANSCRIPT OF NOVEMBER 16, 2006
RE: HEARING ON DEFENDANT’S MOTIONS
(FILED 2/9/2007)

REPORTER’S TRANSCRIPT OF JANUARY 11, 2007
PRE-PENALTY PHASE MOTIONS
(FILED 2/20/2007)

REPORTER’S TRANSCRIPT OF JANUARY 11
PRE-PENALTY MOTIONS
(FILED 4/9/2007)

REPORTER’S TRANSCRIPT OF MARCH 14, 2007
MORNING SESSION
(FILED 3/15/2007)

REPORTER’S TRANSCRIPT OF MARCH 14, 2007
AFTERNOON SESSION
(FILED 3/15/2007)

REPORTER’S TRANSCRIPT OF MARCH 15, 2007
MORNING SESSION
(FILED 3/16/2007)

REPORTER’S TRANSCRIPT OF MACH 15, 2007
AFTERNOON SESSION
(FILED 3/16/2007)

REPORTER’S TRANSCRIPT OF MARCH 16, 2007
MORNING SESSION
(FILED 3/19/2007)

REPORTER’S TRANSCRIPT OF MARCH 16, 2007
AFTERNOON SESSION
(3/19/2007)

REPORTER’S TRANSCRIPT OF MARCH 19, 2007
PENALTY HEARING
(FILED 3/20/2007)

REPORTER’S TRANSCRIPT OF MARCH 20, 2007
PENALTY HEARING
(FILED 3/21/2007)

REPORTER’S TRANSCRIPT OF MARCH 21, 2007
PENALTY HEARING VERDICT
(FILED 3/22/2007)

2918-2920

2921-2923

2915-2917

3012-3031

3833-3853

3047-3166

3167-3222

3268-3404

3223-3267

3450-3627

3405-3449

3630-3736

3765-3818

3819-3830
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12

12

12

12

12

20

REQUEST FOR PREPARATION OF TRANSCRIPT
OF PROCEEDINGS
(FILED 2/6/2007)

REQUEST FOR PREPARATION OF TRANSCRIPT
OF PROCEEDINGS
(FILED 5/17/2007)

SPECIAL VERDICT
(FILED 10/24/1996)

SPECIAL VERDICT
(FILED 10/24/1996)

SPECIAL VERDICT
(FILED 3/21/2007)

SPECIAL VERDICT
(FILED 3/21/2007)

SPECIAL VERDICT
(FILED 3/21/2007)

STATE’S OPPOSITION TO DEFENDANT’S MOTION

FOR DISCOVERY OF POTENTIAL PENALTY HEARING

EVIDENCE
(FILED 9/29/2006)

STATE’S OPPOSITION TO DEFENDANT’S MOTION
IN LIMINE TO LIMIT PENALTY HEARING EVIDENCE
TO AVOID VIOLATION

(FILED 9/29/2006)

STATE’S OPPOSITION TO DEFENDANT’S MOTION
TO ALLOW JURY QUESTIONNAIRE
(FILED 9/29/2006)

STATE’S OPPOSITION TO DEFENDANT’S MOTION
TO BIFURCATE PENALTY PHASE
(FILED 9/26/2006)

STATE’S OPPOSITION TO DEFENDANT’S MOTION
TO DISMISS STATE’S NOTICE OF INTENT TO SEEK
DEATH PENALTY

(FILED 9/29/2006)

STATE’S OPPOSITION TO DEFENDANT’S MOTION
TO REMAND FOR CONSIDERATION BY THE CLARK
COUNTY DISTRICT ATTORNEY’S DEATH REVIEW
COMMITTEE

(FILED 9/29/2006)

STATE’S OPPOSITION TO DEFENDANT’S MOTION
TO STRIKE SEXUAL ASSAULT AGGRAVATOR
(FILED 9/29/2006)

STATE’S OPPOSITION TO MOTION FOR LEAVE TO
CONDUCT DISCOVERY

2906-2911

3862-3866

2168-2169

2170-2171

3737-3737

3738-3738

3739-3740

2888-2889

2895-2897

2886-2887

2893-2894

2881-2883

2884-2885

2890-2892
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(FILED 5/16/2012)

STATE’S OPPOSITION TO MOTION FOR AUTHORIZATION
TO OBTAIN EXPERT SERVICES AND PAYMENT OF FEES
(FILED 5/16/2012)

STATE’S OPPOSITION TO MOTION FOR AUTHORIZATION

TO OBTAIN SEXUAL ASSAULT EXPERT AND PAYMENT

OF FEES, AND OPPOSITION TO MOTION FOR INVESTIGATOR
AND PAYMENT FEES

(FILED 5/16/2012)

STATE’S RESPONSE TO DEFENDANT’S PETITION FOR
WRIT OF HABEAS CORPUS AND DEFENDANT’S
SUPPLEMENTAL BRIEF

(FILED 5/16/2012)

STATE’S RESPONSE TO DEFENDANT’S SUPPLEMENTAL
PETITION FOR WRIT OF HABEAS CORPUS
(FILED 6/19/2002)

STIPULATION AND ORDER
(FILED 5/27/1997)

STIPULATION AND ORDER EXTENDING TIME
(FILED 9/2/2003)

STIPULATION REGARDING BRIEFING SCHEDULE
(FILED 3/27/1996)

STIPULATION TO CERTAIN FACTS
(FILED 10/10/1996)

SUMMARY OF JUROR QUESTIONNAIRE DEVELOPMENTS
(FILED 10/4/1996)

SUPPLEMENTAL BRIEF IN SUPPORT OF DEFENDANT’S
WRIT OF HABEAS CORPUS
(FILED 2/15/2012)

SUPPLEMENTAL INSTRUCTION
(FILED 10/24/1996)

SUPPLEMENTAL PETITION FOR WRIT OF HABEAS
CORPUS
(FILED 4/30/2002)

VERDICT
(FILED 10/24/1996)

VERDICT
(FILED 3/21/2007)

VERDICT-COUNT I
(FILED 10/16/1996)

VERDICT- COUNT II
(FILED 10/16/1996)

4479-4485

4468-4473

4474-4478

4431-4467

2481-2520

2207-2257

2726-2727

208-209

844-845

342-353

4562-4643

2165-2166

2417-2480

2167-2167

3741-3741

1747-1747

1748-1748
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VERDICT - COUNT III
(FILED 10/16/1996)

WARRANT OF EXECUTION
(FILED 12/31/1996)

WARRANT OF EXECUTION
(FILED 5/10/2007)

1749-1749

2193-2197

3857-3859
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CERTIFICATE OF SERVICE

I hereby certify and affirm that this document was filed electronically with the Nevada
Supreme Court on this 18" day of November, 2013. Electronic Service of the foregoing document
shall be made in accordance with the Master Service List as follows:

CATHERINE CORTEZ-MASTO
Nevada Attorney General

STEVE OWENS
Chief Deputy District Attorney

CHRISTOPHER R. ORAM, ESQ.

BY:

/s/ Jessie Vargas
An Employee of Christopher R. Oram, Esq.
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