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IN THE FIRST JUDICIAL DISTRICT COURT
OF THE S'TATE OF NEVADA IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

Plaintiff,

V.

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION; TI'IE
HONORABLE KATEM ARSHALL in hey
official capacity as TREASURER OF THE
STATE O% NEVADA; and DOES 1-20,
inclustve,

Defendants,
NEVADA LEGISLATURE,

Intervenor,

Case No.: 12 0C 00168 1B

Dept, No.: 1

LQUILST FORR SUBMISSION OF
'LAINTIFI'S MOTION FOR

CONTINUANCE PURSUANT TO NRCP

560(I) AND NOFICE OF NON-
orro .

Plaintiff City of Fernley's ("Fernley") filed a Motion for Continuance Pursuant to NRCP

56(f). ("Motion"). The Motlon was made on August 20, 2012 as part of Fernley's Opposition to

the Motion to Disiniss filed by the Nevada Department of Taxation and Nevada Treasuter and
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wasduly served ‘on Defendatifsanid the Iritervienor, ” Nelther Defendants tior the Tntervenor hive

_.objeoted fo the Motion, Accordingly, Fetnley hereby requests that its Motion be submniited to the - |-

Coutt for decision,

DATED tlhis Z g day of September, 2012,

Jostua 3, Hicks, Nevada Bar No, 6679
%ﬂc V. Vellis, Novada Bat No. 5533
" Sean D. Lyttle, Nevada Bar No. 11640
50 West Libérty Street, Suite 1030
Reng, Nevada 89501
Telephone; 775-622.9450

Attorneys for the City of Fernléy, Nevada
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CERTIFICATE OF SERVICE

SCHRECK, LLP, and that on thls gg! g'u'yof September, 2012? I caused ta be ser\;ed via
electronic mall and hand delivery, a ttue-and correot copy of the above foregoing REQUEST
TOR SUBMISSION OF PLAINTIFF'S MOTION FOR CONTINUANCE PURSUANT TO
NRCP 56(IF) AND NOTICE OF NON-OPPOSITION properly addressed to the following:

Catherine Cortez, Masto, Bsq,
Gina C, Session, Bsq.
gsession(@ag.nv,gov

100 Notth Carson Street

Carson City, Nevada 89701-4717

Andrea Nichols, Bsq.

Office of'the Attorney General
5420 Kietzke Lane, Suite 202
Reno, Nevada 89511 '
anlohols@ag.nv.gov

Brenda J. Brdoes, Bsq.
Kevin Powers, Esq.
kpowers@lcb.statenv.ug

J, Daniel Yu, Bsq.
dan.yu@leb.state.nv.us
Legislatlve Counsel Bureau
401 South Carson Street
Caisonh City, Nevada 89701

e

Employta df[Bréyinstein Hyatt Farber Sohreck, LLP _
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BRENDA T-BRDOES; Legislative-Counsel
Nevada Bar No, 3644
KEVIN C, POWERS, Chief Litlgatlon Counse.l

"||Nevada Bar No; 6781 - '
J. DANIEL YU, Principal Deputy chlslatwe Counsel

Nevada Bar No. 10806

LEG)SLATIVE COUNSEL BUREAU, LEGAL DIVISION
401 S. Carson Street

Carson City, NV 89701

Tel: (775) 684-6830; Fax: (775) 684-6761 -
kpowers@lcb.state nv.us
Dan.Yu@Ich.state,nv.us

Attorneys for the Legislature of the Siate of Nevada

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

CITY OFFERNLEY,NEVADA, s
Nevada municipal corporation,

Plaintiff,
Vvs.

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL,.in her
official capacity as TREASURER OF THE
STATE OF NEVADA,; and DOES 1-20,
inclusive, -

Defendants,

Case No. 12 OC 00168 1B
Dept, No. 1

NEVADA LEGISLLATURE’S
MOTION TO INTERVENE
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MOTI

_'Ihc_-,_ I.f,g_islat_ure of_ the__St_ate of Nevada (I_‘;eglslvg_t_urq)_,_by gnd _th.rough‘ its qqpﬁggl; the Legal
Division of the Legislative Connsel Burean under NRS 218,720, hereby moves the Court for an order
granting the Legislature’s Motion to In_teryenc-in this action as a Defendant pursuant to NRCP 24 and
NRS 218F.720.! This Motion is made under RIDCR 15 and s based upon the attached Memorandum of
Points and Authoritie;s. all pleadings, documenfs and exhibits on file in this case and any oral arguments
thé.‘ Court may allow. Pursuant to NRCP 24(c), this Motion is accomﬁanied by the Legislature's
proposed Answer to the Complaint, which is attached as Bxhiblt 1.

.MEMORAN!)UM OF POINTS AND AUTHORITIES

L I'ntroductlon and Sl'.lmma-l'y of -the Argument,

On June 6, 2012, the City of Fernley (Plaintiff) filed a Complaint against the Nevada Department
of Taxation and K'atc.Marshall in her official capacity as Treasurer of the State of Nevada (collectiveiy.
Defendants), The Summons was filed on June 8, 2012. On June 13, 2012, the Defendants were served
with the Summons and Complaint, Shortly thereafter, the Office of the Attorney General, as the agency
charged with 1'cprcsénting the -Det:endants. was also served with the Summons 'and Complaint on Junc
21, 2012. The Defendants’ time for filing an answer or other responsive pleading has not yet.run under
NRCP 12(a)(3). -

The Plaintiff is challenging the constitutionality of Nevada’s sgstem-of allocating certain statewide
éax -mven'ues consolidated into and disbursed from the Local Government Tax Distrib‘ution'Accc;unl to

counties and various local governments, The Plaintiff contends that this system of allocation, commonly

refeﬁ:cd to as the consolidated tax or CTX system, violates: (1) the Pourteenth Amendment to the United

States Constitution by denying equal protection; (2) thé Separation of Powers Clause set forth in

Article 3, §1 of the Nevada Constitution; (3) Arﬁc]c.4, §20 of the Nevada Constitution by creating a

I NRCP 24 and NRS 218F.720 are reproduced in the Addendum following the Memorandum of Points

and Authorities,
. Y
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-__special—law;—(4)-A'rticle-4.—§2'1"of"the*chqda"Gbnstilution'by"crc_a_ting‘a‘law'that“is*n_orgeneral‘and"bf‘

uniform operation throughout the Stdte of Nevada; (5) and the Fourteenth Amendment of the United

States Constitution by denying due process. Consequently, the Plaintiff seeks declaratory and injunc'live
relief, as well as damagt;.s in an amount to be.proven at trial.

Because the Plaintiff is challenging the constitutional -authority of the Legislature to enact
legislation for the allocation of certein taxes to counties and locel governments within the State of
Nevada, the i,_cgislaturc is limely moving to intervene in this case pursuant to NRCP 24(&)(1) and
NRS 218F,720. The statute confers an unconditional right to intervene when a party in any action or
proceeding alleges that the Legislature has violated the Nevada Constitution or élleges that any law is
invalid, urienforceable or unconstitutional, When a party makes such a constitutional challenge, the
statute provides that:

the Logislature has an unconditional right and standing fo intervenie in the action or

proceeding and to present its arguments, claims, objections or defenses, in law or fact,

whether or not the Legislature's interests are adequately represented by existing parties and
whether or not the State or any agency, officer or employee of the State is an existing party.
NRS 218F.720(3) (emphasis added). Thercfore, under NRCP24(a)(1) and NRS 218R.720, the
Legislature has an unconditional right and standing to intervene in this action. |

In addition, the Legislature 'qualiﬁes for intervention as of right under NRCP 24(a)(2) because the
Legisléturc has substantial interests in the subject matter of this case which may b;a impaired if the
Legislature is not permitted to 'interVeng and which may not be adequately represented by existing
partles. The Législaturé aiso que;]iﬁes forl permissive intervention undcr NRCP 24(b) because this case
involves extremely 1rnportant questions of constitutional law whose resolution may have a substanual

impact on the scope of the Legislature’s constitutional authority over fiscal and tax policies and thc

performance of its pub]ic duties.
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protect its official interests, and the Legislature’s participation will not delay the proceedings or

complicate the management of the case and will not cause any prejudice to existing parties, If permitted
to intervene, the Legislature would be in a position to protect its official interests by providing a more
comprehensive and thorough presentation of the controlling law and a better understanding of the Issues,
and the Court w.ould be ensuring that the views of the Legislature are fairly and adequately.representt-:d.
Therefore, because the Legislature has acted with appropriate haste and diligence to intcrveqe in this
case in order to protect its official interest.s. the Legislature's Motion to Intervene should Ee granted.

II.  Argument, |

A, TIntervention as of right.

Under NRCP 24(a), an applicant qualifies for intervention as of i‘ight under two circumslaﬁccs.
Am. Home Assurance Co. v, Dist, ét., 122 Nev. 1229, 1235 (2006). First, ;mder subsection (a)(l)‘, an
applicant ig entitled to intervene ;'when a sta-tuto confers an unconditional right to intervene.” Sccon&.
under subsection (8)(2), an applicap_t i3 cn'titled tc; intervene when:

the applicant chlaims an interest relating to the property or transaction which is the subject of

the action and the applicant is so situated that the disposition of the action may as a practical

matter impair or impede the applicant’s ability to protect that interest, unless the applicant’s
interest is adequately representéd by existing parties.

NRCP 24(a)(2). In this case, the Legislature qualifies for intervention as of right under both subsections

'of NRCP 24(a)..

(1) The Legislature qualifies for intervention as of right under NRCP 24(a)(1).
To qualify for intet'venlionras of right under NRCP 24(a)(1), the applicant must prove that: (1) a
statute confers upon the applicant an unconditional right to intervene; and (2) the applicant’s motion to

intervene is tlmély. See BEQC v, Gmri, Inc., 221 RR.D. 562, 563 (D. Kan. 2004); EEOC v. Taylor Elec.

"RA7
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|| Co. 155 BR:D. 180, 182 (N.D 111 1994).2 .

. In determining whether a statute confers upon the applicant an unconditional right to intervene for
purposes of NRCP 24(a)(1), the issue before the court is one of statutory construrction, and the com;t
must limit its iﬁquiry to the terms of the. statute and must not consider any bf the factors listed in
NRCP 24(a)(2). See Bhd. of R.R. Trainmen v, Balt. & Ohio B' R., 331 U.S. 519, 525-31 (1947); Ruiz v,
Estelle, 161 F.3d 814, 828 (5th Cir, 1998), Consequently, the applicant is not requited to prove that
existihg parties may be inadequately representing its interests or that its interests may be impairéd ifitis
not allowed to intervene. Ruiz, 161 F.3d at 828, Instcad, the applicant is required to prove oniy that it |
qualifies for intervention under the terms of tﬁe statute. Bhd. of R.R, Trainmen, 331 U.S. at 531. Upon
meeting the statetory requirements for intervention, *there is no r.oom for the opcratloﬁ of a court’s
discretion"_.and “the right to intervene is absolute and. unconditional.” Id,; see also United States v,
Presidio Invs.. Ltd,, 4 F.3d 805, 808 .1 (th Cir, 1993),

Under NRS 21 81.".720. the Leglslatute may c;,lect to intervene in any ac_:tion.or proceeding when a
party alleges that the Legislature, by its actions or failure to act, has violated the Nevada Constitution or
when a party contests or raises as an issue that any law is invalid, unenforceable or unconstitutional..'l_'o
intervene in t\he ‘action or proceeding, the Legislature must file “a motion or request to intervene in the
form require.d by the rules, laws or regulations applicable to the action 01" . proceeding.”
NRS 218F.720(2). If the L‘cgislaiurc files such a motion or request to intervene:

the Legislature has an unconditional r{ght and standing to intervene in the action or

proceeding and to present its arguments, claims, objections ot defenses, in law or fac,

whether or not the Legislature's interests are adequately represented by existing parties and
whether or not the State or any agency, officer or employee of the State is an existing party.

2 When interpreting the provislons of NRCP 24 regarding intervention, the Nevada Supreme Court
ofien looks to federal cases interpreting the analogous provisions of the Federal Rules of Civil

Procedure. Am. Home Assurance, 122 Nev. at 1238-39; Lawler v. Ginochio, 94 Nev, 623, 626 (1978).
Thus, in determining whether intervention is appropriate under NRCP 24, such federal cases “are

strong persuasive authority, because the Nevada Rules of Civil Procedure ate based in large part upon
their federal counterparts.” Bxec. Mgmt,, 1.td. v. Ticor Title Ins, Co., 118 Nev. 46, 53 (2002) (quoting
Las Vegas Novelty, Inc. v, Fernandez, 106 Nev, 113, 119 (1990)).
-5- :
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~|| NRS 218F.720(3) (emphasis-added);

In this case, the Plaintiff alleges that the CTX system, as enacted by the Legislature .and

implemented by the Defendants, is unconstitutional bccgméc the CTX system improperly deprives the
Plaintiff of an equitabie share of the allocated distributions from the Local_Govermrient Tax Dislri.bution
Account. (Compl, §f 4-19.) Thus, the Flaintiff alleges that the statutory method for the allocation of
the consolidated ti;xes, as. enécted by the Legislature, violét.es the Nevada Cdnstitu.tion. (Cc;mp]. 91 33,
40, 46, 54.) The Plaintiff also alleges that the CTX system violates the United States Constitution.
(Compl. ¥ 24, 54.) |
Nevada’s CTX system was first created in 1997 by the enactment of Senate Bill No. 254
(S.B. 254) (69th Sess. 199:7), 1997 Nev, Stat., ch, 660, at 3278-3304, The statutory provisions of the
CTX systém have since been amended numerous times during subsequent regular and special legislative
se;slons. In its Complaint, the Plaintiff does not assert that only certain provisions of the CTX system
are unconsfitutional. Rather, the -Complaint alleges that the entire system, as aditﬂnisterc&, is
unconstitutional. (Compl. §19.) Thus, the Plaintiff is clearly alleging that the Legislature violated both
the federal and state constitﬁtiéns not only when it enacted S.B. 254, but also when the Legisllaturc
enacted ail .subscquent legislation aménding the initial statutory fremework of the CTX system.
Accordingly, the Plaintiff i§ alleging that $.B. 254 and all of the legislation that.followed throughout the
gradual evolution of the CTX system are invalid, unenforceable or ‘unconstitutional. Given these
allegations, the Legislature has an unconditional riglit (o intervene under NRS 218F.720, |
Because NRS 218F.720 confers an unconditional right to intervene, the Legislature’s Motion to
Intervene must be grante('i so long as the motion is timely. The timeliness of a motion to Intervene is a
determination fhat lies within the discretion of the district court. Lawler, 94 Nev, at 626; Cleland v. Dist,
Ct., 92 Nev. 454, 456 (1976‘). In determining Whethcr_a motion to intervene is timely, thg éourt must

consider the age of the lawsuit, the length of the applicant’s delay in secking intervention after learning

-5-
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Nev. 129, 141 (1999). If the applicant’s- intervention would cause prejudwc to the nghts of existing
parties, the court must weigh that prejudice against any prejudice resulting to the applicant if the motion
to intervene is denied. Am. IHome Assurance, 122 Nev. at 1244. |

In this case, the Plaintiff filed. its Complaint on June 6, 2012, and served the Defendants with the
Summon.s and Complaint on"J ane 13, 2012. The Office of the-Attorncy General, as lcgai cc;L;nsel for the
Defendents, was served by the Plaintiff on June 21, 2012. The Defendants’ time for ﬁlfng an answer or

other responsive pleading has not yet run under NRCP 12(a)(3). Accordingly, because this case is still

in its earliest stages, this Motlon to Intervene is timely. See. EEOC v. Taylor Elec. Co., 155 F-.R.Ii 180,
182 (N.D. 11, 1994) (finding that motion to intervene filed four months after plaintiff commenced action
was timely where no discovery had been conducted in the case). |
In sum, because the Legislature has an unconditional right to lntet;venc under NRS 218F.720 and
because the Legislature’s Motion to Tntervene . is timely, the Legislalure meets: the standards for
intervention as of right under NRC'PI24(H)(1). Therefore, the Legislature’s Motion to Intervene should
be grantéd.
| " (2) The Legl§lature qualifies for intervention as of right under NRCP 24(a)(2).
As a general rule, courts give NRCP 24(a)(2) a broad and liberal construction in favor (_)f
intervention as of right. State Indus, Ins. Sys. v. Dist. Ct., 111 Nev, 28, 32 (1995), overruled in part on
other grounds by Am, Home Assurance Co. v. Dist, Ct,, 122 Nev. 1229 (2006); Arakeki v. Cayetano,

324 F.3d 1078, 1083 (9th Cir. 2003) (“Rule 24 traditionally receives liberal construction in favor of
applicants for intervention.”); Scotts Valley Band of Pomo Indians v. United States, 921 F.2d 924, 926

(9th Cir. 1990) (“Rule 24(a) is construed broadly, in favor of the applicants for intervention.”),

RA 10
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to protect those interests could be impaired if the applicant is not permiited to intervene; (3) the
applicant’s interests may not be adequately represented by the existiitg parties; and (4) the application is

timely. Am. Home Assurance, 122 Nev. at 1238, The determination of whether an applicant has met the

four requitements is within the discretion of the district court. Id. As discussed previously, the

Legislature's Motion to Intervene is timely. The Legislature nlso meets the _re:maining requirements for

intervention as of right under NRCP 24{a)(2).

T

(a) The Legislature has stgnificantly profectable Interests In the subject matter of this

action which will be Impaired if the Plaintiff succeeds on its claims.
For purposes of intervention as of right under NRCP 24(a)(2), ‘the applicant must have a
significantly protectable interest in' the subject matter of the action and must be situated such that the
disposition of the action may impair or impede the applicant’s ability to protect that interest, PEST

Comm, v. Miller, 648 E.Supp.2d 12_62. 1211-12 (D. Nev. 2009). The applicant satisfies these

requirements if: (1) the applicant asserts an interest that is protected under federal or state law; and

(2) there is a relationship between the applicant’s protected interest and the plaintiff’s claims such that

the applicant' will suffer a practical impairment of its interest if the plaintiff succeeds on is claims. Id, at

1212. When the plaintiff seeks declaratory rellef that stdtutes are unconstitutional, the applicant is
entitled to intervene to defend the validity of the statutes if the épplicant's protected interest would be

impaired, as-a practical matter, by a declaration that the statutes are unconstitutional. Cal. ex rel,

Lockyer v. United States, 450 F.3d 436, 441-45 (9th Cir. 2006).

In the context of defending the validity of state statutes, courts have recognized that a state
legislature may have an independent “legal interest in defending the constitutionality of [its] laws” that

is separate and distinct from the interests of state officials who are charged with administering those

8- -
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named a§ the defendant, the Slixth Circuit allowed the State of Ohio and its General Assembly to
intervene in the case because “the Scéretaty’s primary interest ié in ehsuri_ng the smooth administration
of the election, while the State and General Assembly.have an lndcpendént interest in defending the
validity of Ohio laws and ensuring that ihose laws are enforced.” Id, at 1008,

In this case, thellngislatqrc has an independent legal interest in défending the constitutionaliiy of

S.B. 254 and all subsequent legislation impacting the Legislature’s chosen method of allocating tax

revenue that is separate and distinct from the interests of the Department of Taxation and the State |,

Treasurcr who are charged with administering those laws, and the Legislature’s Interests will be
impaired if the Plaintiff succeeds on its claims, The Plaintiff is challenging decisions made by the

Leglslature in enacting. legislation to distribute money throughout the State of Nevada. As a

consequence, this case strikes at the heart of one of the most vital components of the legistative |

function—fiscal policy determinations to manage the collection and distribution of taxes in the -state.
Because the Legislature has a right to defend its carefully considered tax schemes, the Legislature -has a
substantial interest in the subject matter of this actl(;n which will be impaired if the Legislature is not
pt;,nnittcd to intervene. -

This case raises important legal issues which could have significant and far-reaching ramifications
that (;ould severely impact the Legislature’s role in meking po]ic?r decisions regarding taxation. Since
the initial creation of a consolidated tax system, the Legislature has continudusly revisited the issue and
worked in concert with'. co'unti'es, local governments..axia])}_sts, lobbyists and various other individuals
and groups with the goal of majntain.ing a reasonable dis'tributiorll-méthod to allocate certain tax revenu;:s
throughout the State for the benefit of its citizens, If the Court were to declare that 5.B. 254 and all the
related legislation which built upon tile initial framework established by S.B. 254 are unconstitutional,

.9-
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Legislature has a right to defend the continued validity of Nc\;adé’s tax policies and CTX allocation
determlnatlons, the Legls]alule has cstabllshed that it has significantly. protcctab]e interests in the subjcct
matter of this actlon which will be Jmpalred if.the Plaintiff succeeds on its claims.

(h) The Legislature’s Interests are not adequately represented by existing parties.

When an appl-icant has sufficient interests to support interventlon as of right under NRCP 24(a)(2),
the applicant must be permitied to intervene unless the applicant’s Interests are adqguately repwsentcd
by existing parties Am, Home Assurange 122 Nev. at 1241; Lundberg v. Koontz, 82 Nev. 360 362-63
(1966). 'I‘he appllcant must satisfy only a'minim.al burden to demonstrate that existing parties do not
adequately represent its i_l;tcms_ts. Sw, Ctr. folr Biological Diversity v, Berg, 268 F.3d 810, 823 (Sth Cir.
206 1). The applicant, need'only_ sho“—r that representation by existi.ng partios may be inadequate, not that
it will ‘be- inadequate. lgi_ Coutts typically considcr.thrce.‘factors when determining whether existing
parties adequately represent the interests of a proposed intervenor: (1) whether the interests of existing
parties are such that thoy wilil undoubtedly make all of the proposed intervenor's arguments; (2) whether
existing 'panit;s are capable end willing to make such arguments; and (3) whether the proposed
intervenor woﬁld offer any necessary elemients to the proceeding that existing paﬁies would neglect.
PEST Comm., 648 F.Supp.2d at 1212,

Asa gencn al rule, therels a plesumptlon that.a state official adequately represents the interests of
private partics in defendlng the constitutionality of state statutes because the state ofﬁclal is acting in a
representative capacity on b_ehalf of the citizens of the state and because the state official dnd the private
partles share the same ultimate objective, which is to uphold the statutes aéainst constitutional attack. Id,
at 1212-13, This presumption, hoxye_ver. does not épﬁly here because the Legislature is a governmental
e;mtity, not a 'prlvat.e party, and the Legislature has an independent legal interest in defending the

10
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Taxation and the State Treasurer who are charged with administering those laws. See Ne, Ohio Coal,,

467 F.3d at 1008,

The Department of Taxation has an undeniable interest in ensuring the smooth administration of
the CTX system.” To that end, the Department pf Taxation is concemed with the validity of Nevada
laws providing for the distril;ution of CTX pursuan-t to statutory formulas. Similarly, the State Treasurer
is entrusted with disbursing public money and is therefore also concernéd with the validity of the
existing method of CTX allocations.* Howcvér, the Plaintiff’s claims that the Legislature’s actions with
regard to establishing a tax distribution system _arje unqonstilutlonal could have significant and far-
reaching ,r.'elmiﬁcations on the i..cglslalurc’s ability to make fiscal policy and fax decisions which affect
the entire state and go far beyond the interests of the agencies.

If the Plaintiff were to succeed on its claims that the statutory CTX system is uncqnstl.tutional.
both on its face and in application, it would unravel fifteen years of consolidated tax distributions in
Nevada, and the Legislature would have to élras_tically change the way it pe'rformsl its function of |
cnaéting tax laws. Given that the Plaintlff’s constitutional claims ave directed at an extremely vital part
of the Legislature's function—forming fiscal and tax policies and determining how, when and where the
State should spend its tax revenues—neither the Department of Taxation nor the State Treasurer are in a
posilion to adequately represent the official interests of the Legislature, Under such circumstances, the
Legislature's interests are not adt‘aquately represented by existing parties, and the Legislature is entitled

to intervention as of right under NRCP 24(a)(2). See Ne. Ohio Coal., 467 F.3d at 1007-08 (allowing |

3 "Fhe main provisions for the distribution of proceeds from the Local Government Tax Distribution
Account to-local governments are set forth in NRS 360,600 to 360.740, inclusive. The Department of
Taxation is authorized to “exercise the specific powers enumerated in [chapter 360 of NRS] and,
except as otherwise provided by law, may exercise general supervision and control over the entire
revenue system of the State.,”” See NRS 360,200,

4 See NRS 226.110(5) (the State Treasuier “[s]hall disburse the public money upon warrants drawn
upon the Treasury by the State Controller, and not otherwise”).
-11-
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of the election, while the State and General Assembly have an independent interest in defending the

10
11
12
13
14
15
16
17
18
19

20 ||

21
22

23

24

validity of Ohlo laws and ensuring that those laws are enforced.”).

B. Permfssive intervention,

" ‘The provisloﬁs of NRCP 24(b) provide: that permissive intervention may be granted under the

following circumstances:
Upon timely application ﬁnyonc may be permitted to intervene in en action: (1) when a
statute confers a conditional right to intervene; or (2) when an applicant’s claim or defense

and the main action have a question of law or fact in common. In exercising its discretion

the court shall consider whether the intervention will unduly delay or prejudice the

. ad_tudlcalion of the rights of the original parties.

Permissiv.e intervention lies within the discretion of the district court. See 6 Moore's Federal
Practice'§ 24:10 (3d ed. 2004), The decision whether to grant permissive intervention is controlled by
considerations of equity, judicial economy and fairness. Id. Permissive intervention ordinarily should be
granted to a governmental agency where the legal issues in the case may have a substantial impact on
“the maintenance of its statutory authority and the performance of its public duties.” SEC v. U.S. Realty
& Impr, Co,, 310 U.S. 434, 460 (1940), Thus, where the governmental agency's interest in the case “is a
public one” and it intends to raise claims or defenses conceming questions of law involved in the main

action, permissive intervention should be granted, especlally when the agency’s intervention “might be

helpful in [a] difficult and delicate area.” United States v, Local 638, Bnter. Ass'n of Pineﬁt;ers. 347E.

Supp. 164, 166 (S.D.N.Y, 1972) (quoting SEC v. U S, Realty & Impr Co,, 310 U.S, 434 460 (1940)).
In this case, considerations of equity, judicial economy and fatrness mihtate in favor of the Court
granting permisswe intervention to the Legislature. The Plaintiff’s claims attack a significant tax scheme
enacted by the Leg.islature and which affects the entire State of Nevada and its citizens. The legal
analysis of the CTX éystem in this case, and the resulting judicial determinations, wil} have a substantial

impact on the scope of the Legislature’s constitutional authority. and the performance of one of its core

«]12-
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*|| functions -of-making tax-decisions. The Department ‘of Taxation apd-the State Treasurerare not jna |-~

. 2 |iposition to adequately represent the official interests of the Iséislature, and neither Defendant can offer
3 ||the Legislature’s unique insight into the historical background of the CTX system or a com;;lete
4 ||overview of the factors supporting the validity anld enforccabiii_ty of its statutory provisions. By
5 || permitting the Legislature to intervene, the Court would be facilitating & more comprehensive and
6 |ithorough presentation of the contrcl)lling' law and 2 better understanding of the issues, and the Court
7 || would be ensuring that tﬁe views ;)f the Legislature are fa-irly_ and ‘adequaiely rcprcsentec'i and are not
8 || prejudiced by this case. In addition, because this case is in its earliest stages, intervention will not unduly
9 || delay the proceedings or prejudice the rights of existing parties. Therefore, even assuming that the '

10 {|Legislature does not qualify for intervention as of right under NRCP 24(a)(1) and (a)(2), the Court
11 [|should exercise its discretion and allow .t.hc Legislature to infervene under the standards for permissive
12 || intervention set forth in NRCP 24(b).

13 i/

14 ||#

15 |{#

16 ||/

17 ||/

18 ||/

19 /4

20 |/

21 ||/

2 |

.23 i

24 |/
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CONCLUSION

14«

Based upon the foreéoing, the Legislature respectfully requests that the Court enter an order
3 |[ granting the Legislature’s Motion to Intervene.
4 The undersigned hereby affirm that this document does not contain “personal information about
3 ||any person” as defined in NRS 239B.030 and 603A.040, -
6 " DATED: This_3rd _day of August, 2012,
7 Respectfully submitted,
8 BRENDA J. ERDOES
Legislative Counsel
KEVIN C. POWERS
11 Chief Litigation Counsel
Nevada Bar No. 6781
12 kpowers @lcb,state.nv.us
J. DANIEL YU
13 Principal Deputy Legislative Counsel
' Nevada Bar No. 10806
14 Dan. Yu@Icb.state.nv.us .
. LEGISLATIVE COUNSBL BUREAU, LEGAL DIVISION
15 401 8. Carson Street
Carson City, NV 89701
16 Tel: (775) 684-6830; Fax: (775) 684-6761
: Attorneys for the Legislature
17
18
19
20
21
22
23
24
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(2) Intervention of Right, Upon timely application anyone shall be permitted to intervene in
an action; (1) when a statute confers an unconditional right to intervene; or (2) when the applicant
claims an inferest relating to the property or transaction which is the subject of the action and the
applicant is so situated that the disposition of the action may ss-a practical matter unpalr or impede
the applicant’s abilily to protect that interest, unless the applicant’s interest is adequately
represented by existing parties.

(b) Permissive Intervqntion. Upon timely application anyone may be permitted to intervene
in an action: (1) when a statute confers a conditional right to intervene; or (2) when an applicant’s

" claim or defense and the main action have a question of law or fact in common, In exetcising its

discretion the court shell consider whether the intervention will unduly delay or prejudice the
adjudication of the rights of the original partlcs

" (¢) Procedure. A person desirmg to intervene shall serve & motion to intervene upon the
parties as provided in Rule 5. The motion shall state the grounds therefor and shall be
accompanied by a pleading setting forth the claim or defense for which intervention is sought, The
same procedure shall be followed when a statute gwes a right to intervene.

NRS 218F.720 Authority to provide legal. representation in actions and proceedings;
exemption from fees, cosis and expenses; standards and procedures for oxerclsing
unconditional right and standing to intervene; payment of costs and expenses of
representation.

1. When deemed necessary or advisable to protect the official interests of the Leglslature in
Any action or proceedmg, the Legislative Commission, or the Chair of the Legislative Commission
in cases where action is required before a meeting of the Legislative'Commission is scheduled to
be held, may direct the Legislative Counsel and the Legal Division to appear in, commence,
prosecute, defend or intervene in any action or proceeding before any court, agency or officer of
the United States, this State or any other jurisdiction, or any political subdivision thereof. In any
such action or proceeding, the Legislature may not be assessed or held liable for:

{a) Any filing or other court or agency fees; or

(b) The attorney’s fees or any other fees, costs or expenses of any other parties.

2, If a party to any action or praceeding before any court, agency or officer:

(a) Alleges that the Legislature, by its actions or failure to act, has violated the Constitution, .
treaties or laws of the United States or the Conslitution or laws of this State; or

(b) Challenges, conlests or raises as an issue, either in law or in equity, in whole or in part, or
facially or as applied, the meaning, intent, purpose, scope, applicability, validity, enforceability or
constitulionality of any law, resolution, initiative, referendum or other legislative or constitutional
measure, including, without limitation, on grounds that it is ambiguous, uncleat, uncertain,
imprecise, indefinite or vague, is preempted by federal law or is otherwise inapplicable, invalid,
unenforceable or unconstitutional,

- the Legislature may elect to intervene in the action or proceeding by filing a motion or request
to intervene in the form required by the rules, laws or regulations applicable to the action or
proceeding. The motion or request to intervene must be accompanied by an appropriate pleading,

-15-
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——brief-or- djsposmve ‘motion “seiting: forlh the -Legistature's-- mgume.nts ‘clalms, -objections ~or |

defenses, in law or fact, or by a motion or ‘request to file such a plcadlng, buef or dispositive
motion at a later time,

- —--——-3——Notw1thstandmg-'any-othel laW‘to the contrary, upon the filing of 4 Tnotion or vequest to

intervene pursvant to subsection 2, the Legislature has an unconditional right and standing to
intervene In the action or proceeding and to present its arguments, clalms, objections or defenses,
in law or fact, whether or not the.Legislature’s interests are adequately rcprescnted by existing
parties and whether or not the State or any agency, officer or employee of the State is an existing

. party. If the Legislature intervenes In the action or procecdmg, the chls]ature has all the rights of

a party.

4, The provisions of this section do not make the Legislature a necessary or indispensable
party to any action or proceeding unless the Legislature intervenes in the action or proceeding, and
no party to any action or proceeding may name the Legislature as a party or move to join the
Legislature as a party based on the provisions of this section,

5. The Legislalive Commission may authotize payment of the expenses and costs incurred
pursuant to this section ftom the Legislative Fund,

6. Asused in this section:

{(a) “Action .or proceedi‘ng" means any action suit, matter, cause, hcaring, appeal or
proceeding.

(b) “Agency” means any agency, office, department, division, burean, unit, board,
commission, authority, Institution, committee, subcommittee or other similar body or entity,
including, without limitation, any body or entity created by an intcrstatc. cooperative, joint or
interlocal agreement or compact,

(¢) “Legislature” means:

{1) The Legislature or either House; or
(2) Any current or former agency, member, officer.or employee of the Legislature, the
Legislative Counsel Bureau or the Legislative Departmcnt

-16- :
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2 I hereby certify that I am an employee of the Nevada Legislative Counsel Bureau, Legal Division,
3 [|and that on the _3rd__day of August, 2012, I served a true and correct copy of the Legislature’s Motion
4 [Ito Intervene by depositing the same in the United States Mail, postage prepaid, addressed to the
5 ||following:.
6 |i Joshua J, Hicks - Catherine Cortez Masto
Clark V, Vellis Attorney General
7 || Sean D Lyttle Gina C. Session
BROWNSTEIN HYATT FARBER SCHRECK, LLP Chief Deputy Attomey General
8 {| 9210 Prototype Dr., Suite 250 Andrea Nichols-
" || Reno, NV 89521 Senior Deputy Attomey General
9 || jhicks @bhfs.com OFFICE OF THE ATTORNBY GENERAL
cvellis @bhfs.com 5420 Xietzke Ln., Suite 202
10 |{ slyttle@bhfs.com _ Reno, NV 89511
. Attorneys for Plaintiff anichols @ag.nv.goy
11 |} City of Fernley, Nevada Attorneys for Defendants Nevada Departiment
. of Taxation and Kate Marshall, State Tréasurer
12
Brandi L, Jensén
13 || Fernley City Attorney
OFFICE OF THE CITY ATTORNEY
14 |1 595 Silver Lace Blvd.
Fernley, NV 89408
15 || Attorneys for Plaintiff
City of Fernley, Nevada
16
17
19 An Employee gfF unsel Bureau
20
21
22
23
24
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"[|BRENDAJ, ERDORES; Legislative Couiisel

‘{{NevadaBarNo, 6781 "

Nevada Bar No. 3644
KEVIN C. POWERS, Chief ngatiqn Counsel

J. DANIEL YU, Principal Deputy Legislative Counscl
Nevada Bar No, 10806

LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION

401 S. Carson Street

Carson City, NV 89701

Tel: (775) 684-6830; Fax: (775) 684-6761
kpowers@Ich.state.nv,us

Dan.Yu@Icb.state.nv.us

Attorneys for the Legislature of the State of Nevada

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

Plaintiff,
VS,

STATE ORNEVADA exrel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
officia! capacity as TREASURER OF THE
STATE OF NEVADA; and DOES 1-20,
inclusive, ' .

Defendants.

Case No, 12 OC 00168 1B
Dept. No. 1 .

, _ NEVADA LEGISLATURE'S
PROPOSED ANSWER TO PLAINTIFF’S COMPLAINT
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2 Proposed Intervenor-Defendant, the Legislature of the State of .Nevada {Legislature), by and
3 || through its counsel, the Legal Division of the Legislative Counsel Bureau under NRS 218F.720, her_e_by
4 || submits pursuant to NRCP 24(c) the chislature's' pr(;pos;ed Answer to Plaintiff's Complaint, which
'5 || Plaintiff filed on June 6, 2012. | '
6 ADMISSIONS AND DENIALS OF THE ALLEGATIONS
7 ' PARTIES ' = L
8 q 1. The Legiélature admits the City of Fernley is a Nevada municipal corporation located in
9 || Lyon County. Nevada., The Legislature is without knowledge or information sufficient to form a belief
10 || as to the truth of the remaini ng allegations in paragraph 1 and denies them, .
11 f2-3. The chisl'atulre admits the allegations in paragraphs 2-3.
12 BACKGROUND
13 q9 4-18. The Legislature is without knowledge or information sufficient to form a belief as to
14 || the truth of the allegations in paragraphs 4-18 and fienies tham.-
15 q 19. The I.sgislatufe denies the a_llega_tions in paragraph 19.
16 } | FIRST CI,AIM-I"‘OR RELIEF
17 (Deilial of Equal Protection in Violation of Sectlon 1 of the.
8 Foutl'teentll Amendment- to the- United States Constitution)
19 9§ 20-27. The Legislature denies the allégation'slin paragraphs 20-'27.
20 SECOND CLAIM FOR RELIEE
21 (Violation of the; Separation of Poweré Clausg of the Nevada Constitution)
22 .‘I[‘][ 28-36. The Legislatur-c denies the allegations in paragraphs 28-36.
23 | '
24
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— THIRD CLAIM FOR RELIEE —

(Creatlun of a Special Law in Vlolatlon of Article 4, Section 20 of the Nevada Conslitution)

9 37-43. The Legislature denies the allegations in paragraphs 37-43.
‘ FOURTH CLAIM FOR RELIEF
(Violation of Article 4, Section 21 of the Nevada Constitution)
G 44-49. The Legislature denies the allegations in paragraphs 44-49,
FIFTH CLATM FOR RELIEF -
(i)enial of bue- Process in Violation of Sectlon 1 of

the 14th Amendinent to the United States Constitution)

9§ 50-57. The Legislature denies the allegations in paragraphs 50-57.
SIXTH CLAIM FOR RELIER
(Declaratory Rellef)
1§ 58-64. The Legislature denies the allegations In pmaéraphs 58-64.
LEVE Tﬁ CLAIM FOR RELIEF
{a lﬂﬁnctive Relief)

9 65-70. 'The Legislature denjes the allegations in paragraphs 65-70.
ATFIRMATIVE DE.FENSE

1. The legislatute pleads as an affirmative defense that the Complalnt fails to state a claim upon

which relief can be granted.

2. The Legislature pleads as affirmative defenses that Plaintiff lacks capacity to sue and
standing; that Plaintiff’s claims do not present a justiciéblc case or controversy; that Plaintiffs claims |

are not tipe for adjudication; and that the Court lacks jurisdiction of the subject matter.

. | " RA24




A3 -----—-The---legis]aturc-.- pleads - as-an-affirmative-defense-that-Plaintiff's-claims-are -barred -by-the | -~ - -

2 doctune of unmunity, mcluding, without llmitatlon, sovereign lmmunlty. ofﬁcial immunity,
37 discretionary function immunity, absplute immunity and qualified immm;ty -

4 4. 'The Legislature pleads as affirmative defenses that Plaintiff’s claims are barred by the statute

"5 |jof limltatlons laches, estoppel and waiver,

. 6 5. The Legislature pleads as an affirmative defense that, pursuani to NRS 218F.720, the
7 || Legislature may not be assessed or held liable for any filing or other court fees or the attorney’s fees or
8 || other fees, costs or expenses of any other partiés.

9 6. The chislat‘urc reserves its right to plead, raise or assert any additional affirmative defenses
10 {|which are not presently known to the Legislature, following its reasonable inquiry under the.
11 || circumstances, but which may bcq;nmc known to the Legislature as a result of discovery, further
12 plcadixigs, or the acquisition of information from any other source durlhg the co-urse of this litigation,

13 PRAYER FOR RELIEF
14 The Legislature prays for the following relief:
15 1,. That the Court enter’ judgment in favor of the Legislature and against Plaintiff on all claims
16 ||and praycrs for relief dircctly or indirectly i)lcd in the Compiaint;
17 2. That the Court enter Judgment in favor of the Legislature and against Plaibtiff for the
18 [{Leglslature’s costs and attorney’s fees as determmed by law; and
19 3. That the Court grant sqch other relief in favor of the Legislature and against Plaintiff as the
20 || Court may deem just and proper.
21 ||#
- 22 (|
23 |/
24 i/t
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The undersigned hereby affirm that this document does not contain “personal informati.on about
-3 |{any person” as defined in NRS 239B.030 and 603A.040,
4 DATED: This _3rd _day of August, 2012.
5 Respectfully submitted,
6 BRENDA J. ERDOKS
: Legislative Counsel
8 By:
KEVIN C, POWERS
9 Chief Litigation Counsel
" Nevada Bar No. 6781
10 kpowers@lcb state.ny,us
J. DANIEL YU
11 Principal Deputy Legislative Counsel
Nevada Bar No. 10806
12 Dan. Yu@Icb.state.ny.us
LEGISLATIVE COUNSBEL BUREAU, LEGAL DIVISION
13 401 S. Carson Street '
Carson City, NV 89701
14 ‘Tel: (775) 684-6830; Fax: (775) 684-6761
Altorneys for the Legislature
15 : :
16
17
18
19
20
21
22
23
24
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ot : Mayor & City Cotncl!

h cm‘iob s e City of Fernley Legislative
RNI*E;Y T

Tt WIAVOR'S OFFICE Public Policy

October 17", 2012

Assemblywoman Marilyn Kirkpatrick, Chair
Legistative Commission's Subcommittee to
Study the Allocation of Money Distributed
From the Local Government Tax Distiibutlon
Account (A,B. 71, 2011 Leplslalure)
Leglsliative Bullding

401 8. Carson St.

Carson Clty, Nevada 89701-4747

Re: Proposed BDR 32-247

Dear Chair Kirkpatrick,

Thank you for the opportunily o parlicipate over the pasl nine months as the
Legislalive Commisslon's Subcommitiee has consldered various proposals to amend (he C-
Tax system. As you are aware, the City of Ferniey's concerns wilh the C-Tax system are
quite different than the concerns ralsed by olher parlicipants In the system. Notably,
Fernley's base aliocation Is so low that only a significant adjustment to the C-Tax formula
wiii provide Femley any relief. The proposed BDR 32-247, unfortunately, does not provide

“any such signlficant adjustment. The concepts sel forth In the proposed BDR, while likely
useful lo participants who are recelving an equitable share of the C-Tax, has no real impact
on a parliclpant who recelves very litlle C-Tax lo begin with,

Moreover, the proposed BDR provides ne mechanism by which a curent participant
. In the C-Tax system can apply for any kind of meaningful adjusiment. The current system
~ essentially provides that applications for an adjustment by a municlpallty must elther be
made within a year of Incorporalion or in cooperation with another local government, Nis
unraallslic to expect a local government lo consent lo any kind of significant loss of C-Tax
revenus, and Indeed, Femley has soughl and been denled stich a readjustment, Whal the
current syslem means [s that a new municlpallly is at the complete mercy of other local
' governments In terms of seeking an adjusiment. Leaving this type of option as the only

creating
. Opportunities
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option for a cily like Fernley (or for future municipalitles that may seek to Incorporale) is
nelther fair nor realislic,

We belleve It would be a beller idea lo undertake a comprehensive evalualion of tax
distribulions 1o all C-Tax reciplenls. Time and agaln we have heard that pariclpanls are
funded depending on the services they provide, However, wa are unaware of any
comprehensive evalualion, legislalive or otherwise, of C-Tax distribulions as compared lo
services provided since tha G-Tax system was set up in 1997. Instead, ihe system appears

* designed purely to keep the stalus quo from 1997 In place Into perpelully, Accordingly, we
believe i Is time for the Legislalura lo closely evaluate where C-Tax dallars are golng, and
whether cumren! funding levels for C-Tax panicipanls are apprapriale in terms of the aclyal
needs of (hose particlpants, i

The Clty of Fernley experlenced significant growth since it was Incorporated In 2001,
and Is tha only clty to incorporale since the C-Tax syslem was Implemented In 1887,
Fernley Is now the sevanth largest city in Nevada, experiencing a rapld population boom
from 8,000 residenls In 1897 lo 19,000 residents today. To clalm, as some In the process
have, thal Fernley has not experienced a cormmensurate burden on is ablfity lo provide
public services In light of this rapid growth is simply absurd. Fernley's per capita rale of law
enforcement {o cllizens Is dangerously low, and Fernley's roads, parks and public bulldings
are delerforating. Ultimately, the proposed BDR 32-247 will provide no rellef to Fernley, but
Fernley remalns hopeful that it will ullimately obtaln relief from the currently Inequltable and

inflexible C-Tax system,
éayor lLeroy Goodman

On behalf of the Fernley City Councll
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