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Midland Loan Services, Inc., as its Special Servicer, vs. Palmilta Development Co., Inc., &
Nevada corporation, Case No. 08-A595321 pending in Department 8 of the Eighth Judicial
District Court in Clark County, Nevada,

{r}  “Leases" shall mean any and all leases, tenancies, licenses and other rights
of occupancy or use of or for any portion of the Real Propsrty or the Personal Property
(including all amendments and renewals thereof) that are in effect.

(s) ‘Lender” shall mean U.S, Bank National Association as Truslee For The

Registered Holders of ML-CFC Commercial Morigage Trust 2007-7 Commercial Mortgage
Pass-Through Certificates Series 2007-7, by and through Midland Loan Services, Inc., as |ts
Special Servicar, and the Plainfiff in the lawsuit, .

)  “bLender Group” shall mean.Lender, and Lender's member and manager and
such member's trustee, master servicer, special servicer and certificate holders and all of
such parties’ respective past, present, and future officers, directors, shareholders, general
pariners, limited pariners, members, managers, agents, representatives, heirs, successors,
assigns and attomeys and all of such parties’ respective heirs, successors, and assigns.

(u) “Order Appointing Receiver” shall mean that certain Order Appointing
Receiver dated August 18, 2008, submitted by Lender, as Plaintiff, in connection with the
Lawsuit, and duly appointing Greystar Real Estate Pariners, John Rials as agent, as
Recelver of the Proparty and granting te the Receiver certain authority and duties, including,
without limitation, the authority and specific power to sell property of Bomower in the
ordinary course of buginess and 1o ssll real property of Borrower subject to prior court
approvai.

(v} "Permits" shall mean any and all licenses, permits, authorizations, certificates
of occupancy and other approvals that are in effect for the current use and operairon of the
Property.

{w) “Personal Properly” shall mean all tangible personal property and fixtures in
the possession, custody and control of Seller and owned by Borrower and focated on or
aftached to the Real Property. "Personal Property” does not include property owned by
others such as Tenants under Leases or parties fo Service Contracts.

(g "Properly” shall mean col;ectivety the Real Property, the Personal Property
and the Infangible Property.

(v} “Prorations Date” shall mean the calendar day prior to the Closing Date.

{z) "Purchase Price” shall mean Nine Million Five Hundred Thousand and
00/100 U.S. Dollars (89,500,000.00).

(aa) "Real Property” shall mean the Land, together with Seller’s interest in the
buildings and other improvements and fixtures located thereon, together with all rights of
ways, ingress and egress, easements, rights, privileges, hereditaments and appurtenances
thereto or in any way appertaining thereto.
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{bb) "Security Deposits” shall mean the security deposils, if any, in Seller's
possession with respect to the Leases and which have not been forfeited by Tenants prior
fo Closing. Security Deposits shall not include any security deposils, whether or not
provided for in the Leases, which were paid to Seller's predecessor(s) in interest o the
Property and which were not delivered to Seller and are not in Sefler's possassmn

{cc) “Seller Group” shall mean Seller, and all of Seller's past, present, and future

ofﬁcers directors, sharsholders, general partners, fimited pariners, members, managers,
agents, representatives, heirs, successors, assigns and attoneys and all of such pa't;es
respactive heirs, successors, and assigns.

(dd) "Service Contracts™ shall mean any and all service, maintenance, supply,
operating, or employment contracts or other agreements, however termed, wriften or oral,
affecting the use, ownership, maintenance, or operation of all or any part of the Property
{but specifically excluding any Leases and any management agreaments).

{ee) “State” shall mean the State of Nevada.

{1 "Tenants™ shall s those perssens or entlies iolding righls of tenants under
Leases.

{gg) "Title Commitment” shall mean the commitment, attached hereto at Exhibit

" B, for issuance of an owner's fitle insurance policy issuad by the Tile Company in favor of

Buyer in the full amount of the Purchase Price.

{hh} "Title Company” shail mean First American Title Insurance Company atits
office located at 2490 Paseo Verds Parkway, Suite 100, Henderson, Nevada 89074,
Contact Person: Julie Skinner, Telephone: (702) 731-4131, Facsimile: {866) 236-4325, E-
mail: jskinner@firstam.com .

1.2 Other Defined Terms. Other cepitalized {erms contained in this Agreement shall
have the meanings assigned to them herein.

ARTICLE It
PURCHASE PRICE AND TERMS OF PAY : CLOSING ADJUSTMENTS
241 &w The total PurchasePnceshallbe&aPurchasereseﬂorthm

Section 1.1 of this Agreement.

22 Payment of Purchase Price. The Purchase Price shall be paid as follows:

(8) Credit for Deposit. Upon execution of this Agreement by both Buyer and
Seller, Buyer shall deliver to the Title Company in escrow the initial Deposit by cashier's
check or by wire transfer, If the Deposit is not received by the Title Company by the next
Business Day following the Execution Date, this Agreement shall be terminated. The
Deposit is consideration for the rights granted to Buyer to purchase the Property and shall
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be non-refundable except as otherwise provided herein. Provided that Buyer has supplied
Buyer's Taxpayer ldentificaion Number on page one hereof and Buyer executes all
necessary regufatory forms, the Deposit shall be held in an interest bearing account with a
finandial institution mutually approved by Seller and Buyer. Any interest accrued thereon
shall become a part of the Deposit o be appued or disposed of in the same manner as the
Deposit. At the Closing, Buyer shall receive a credit against the Purchase Price in the
amount of the Deposit.

{b) Payment at Closing. The balance of the Purchase Price, subject to the
prorations and adjustments set forth In this Agreement, shall be paid (i} by Buyer to Sefler
by wire transfer 1o Title Cornpany’s account at the time of Closing, and (1) by the Title
Company to Seller by wire transfer to Seller’s account immediately upon Closing. Buyer
expressly acknowledges and agrees that, to the exient Buyer will require financing to close
on this transaction, this Agreement is not subject or conditioned in any way on Buyer's
ability to obtain such financing. Netther Lender Group nor any entity related to Lender
Group in any way or any member of Lender Group, or for which Lender Group or any
member of Lender Group acls as a condult for financing has any obligation to ﬁnance
Buver's purchase ro] ecis 1o submif

of the Property. In the evant Buyer el

financing with any entity related to Lender Group or to any member of Lender Group and/or
any entity for which Lender Group or any member of Lender Group is acting as a conduit for
financing, such financing application shall be considered independently of this transaction,
and neither the submission of the application or any decision or commiiment by any entity fo
provide financing to Buyer shall have any effect on Buyer's or Seller's rights and obligations
hereunder. Wired funds must be received in the Title Company’s account prior to 3:00 p.m.
State time on the Closing Date.

23 Closing Adiusiments and Prorations. Except as otherwisa provided in this Section,
all adjustments and prorations to the Purchase Price payable at Closing.shall be computad
as of the end of the Prorations Date. Such adjustmems and prorations shall include the
following:

(a) Revenues and Expenses. Seller shall be enﬁﬂed 1o receive afl revenues and
shall be charged with all expenses relating to the ownership and operation of the Property
through the Frorations Date, and to the extent any revenues for the month of Closing are
not collected prior to the Prorations Date, Seller shall be entitied to a credit for same at
Closing. All revenues and expenses shall be prorated as of the Prorations Date. With
raspect fo any delinquent rents or other revenue, Buyer shall use diligent and good faith
efforts 1o collect the same after the Closing. All such-collections in excess of the credit to
Seller at Closing shali be remitted by Buyer to Seller promptly after receipt, but-in any event
not later than ‘en (10} calendar days after receipt. The foregoing shall -not, however,
prohibit or restrict Seller from attempting to collect in any lawful manner after the Closing

‘any such definquent rent or other revenue directly from the Tenant or other party owing

such amounts, provided, howsver, that Seller shali not be entitled to seek eviction of any
tenant after the Closing. In any event the first monies collected from Tenants or other

parties shall be applied to the rents and other revenues definquent as of the Closing Date

until the delinquency has been cured and such collections shall be remitted to Seller in
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accordance with the provus:ons hereof. The provisions of this Section shall survive the
Closing.

(b) Lease Prepaymenis and Security Deposits. Buyer shall receive credits
against the Purchase Price at Closing for (i} any Security Deposits, (i) any other money,
together with any eamed interest, in Seller’s actual possession for the account of Tenants,
including, all rental, sewnty, utility, key, damage, and other deposits, and {iii} any prepaid
rents paid to Seller by the Tenants for any rent due and owing by Tenants after the Closing.

() Texes and Assessments: Pending and Cerified Liens. Taxes and
assessments for the year of Closing shall be prorated as of the. Prorations Date in
accordance with the due date of the municipality or taxing unit in which the Properly is
located if the amount of such taxes is known at the time of Closing:; if such amount cannot
be then ascertained, proration shali be based upon the amount of the taxes, with the
maximum discount allowed by law, if any, for the preceding fiscal year for the applicable
municipality or taxing unit. In the event that, after the Closing Date, any of such faxes,
charges or assessments shali be increased or reduced there shall not be any

reapportionment post-closing, except as otherwise specified herein. In the event Seller has _

commenced 2 1ax appeal on the Property and that such appeal for the year in which the
Closing ocours results in a refund or reimbhursernent of taxes actually paid or due, Seller and
Buyer shall each be entitied {0 share the refund or reimbursement of taxes In an amount
equal to their pro rata share of the taxes paid at the Closing, except that Buyer's share shall
be reduced by the proportionate share of any expenses incurred by Seller in prosecuting the
appeal. In the event that any protest or appeal of an assessment or any re-assessment for
any year prior to the year in which the Closing occurs results in a refund or reimbursement
of taxes paid, the Seller shall-be entitled to the full amount of such refund or reimbursement,
with Buyer promptly forwarding such refund or reimbursement to Sefler, if Buyer receives
the same. Other assessments not included on the regular property tax bills, license fees for
transferred ficenses, and state or municipal fees and taxes for the Properly for the
applicable fiscal period during which Closing takes place shall be adjusted as of the
Prorations Date on the basis of the most recent asceriainable assessments and rates, and
shall not be re-prorated post-Closing.

{d)  \Hility Charges. Electric, water, sewer, gas, fuel, waste collection and removal
and other utility and operating expenses relating to the Propstly shall be prorated as of the
Prorations Dafe. it shall be assumed that the utility charges were incurred uniformly during
the billing period In which the Closing occurs. f bilis for the applicable period are
unavailable, the amounts of such charges will be estimated based upon the latest known
bills. Nolwithstanding the foregoing, to the exient possible, Seller and Buyer shall request
the utilily companies to read the meters -as of the Prorations Date, and Seller shall be
responsible for all charges incurred through the Prorations Date, Al prepaid deposlts for
ytiliies shall be refunded to Seller at the time of closing by the utility companies, and it shall
be Buyer's responsibility to make any utility deposits required for senvice.

{e} Other Prorations. In addition to the previcusly stated adjustments and
prorations at Closing the pariles shall also meke such adjusiments and prorafions to the
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Purchase Price as are customary and usual In transactions similar to the tfransaction
contemplated by this Agreement.

f n ugtments. Al prorations, adjustments and
credits made and determmed as herein prowded shall be final as of the Closing Date,
uniess otherwise specified herein, This provision shall survive the Closing.

24 Costs and Expenses. Seller and Buyer shall each pay % of the Escrow Fee charged
by the Title Company, if any, and Seller and Buyer shall each pay % of all State real
properly transfer taxes. Seller shall pay the file insurance premium for the standard
coverage owner's tifle insurance poficy to be issued to Buyer by the Title Company. Buyer
shall pay all costs of recording, the cost of any extended coverage and endorsements to the
title policy requested or reguired by Buyer and the cost of any survey obtained by Buyer.
Attomneys' fees, consuiting fees, and other due diligence expenses shall be borne by the
party incurring such expense. The provisions of this Section shall survive the Closing.

ARTICLE I
CONDITION

3.1 Information Regarding Property. Seller has provided and may in the future provide fo’

Buyer documents and information perfaining to the Property. Al of such information is
provided simply as an accommodation to Buyer, and Seller makes no representations as to
their accuracy or completeness. Buyer understands that some of the foregoing documents
were provided by others to Seller and ware not prepared by or verified by Seller. In no

event shali Seller be obligated-to deliver or make available to Buyer any-of Seller's intemnal

memoranda, attomey-client privileged materals or appraisals of the Property, if any.

3.2 Condition of the Property.

(a) Buyer hereby acknowledges that Sefler has provided Buyer sufficient
opportunity to make such independent factual, physical and legal examinations and
inquiries as Buyer desms necessary and desirable with respect to the Property and the
fransaction contemplated by this Agreement and ﬂ)at Buyer has approved the Property in all
respects.

(b) Buyer does hereby acknowledge, represent, warrant and agree o and with
Seller that, except as otherwise exprossly provided in this Agreement: (i) Buyer is expressly
purchasing the Property in its existing condition “as is, where.is, and with all faults” and
specifically and expressly without any warranties, representations or guarantees,
either express or implied, of any kind, nature, or type whatsoever from or on behalf of
Seller with respect to all facts, circumstances, conditions and defects; (i) Seller has no
obligation to inspect for, repair or comect any such facts, circumstances, conditions or
defects or o compensate Buyer for same; (fii) Seller has specifically bargained for the
assumption by Buyer of all responsibility to inspect and investigate the Property and of ali
risk of adverse conditions and has structured the Purchase Price and other terms of this
Agreement in consideration thereof, (iv) Buyer has undertaken all such inspections and
investigations of the Property as Buyer deems necessary or appropriste under the
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circumstances as io the condition of the Property and the suitability of the Property for
Buyer's intended use, and based upon same, Buyer is and will be relying strictly and solely
upon such inspections and examinations and the advice and ¢ounsel of its own consultants,

. agents, legal counsel and officers and Buyer is and will be fully satisfied that the Purchase

Price is falr and adequate consideration for the Properly; (v} Seller Is not making and has
not made any warranty or representation with respect to any materials or other data
provided by Seller to Buyer (whether prepared by or for the Seller or cthers) or the
education, skills, competence or diligence of the preparers thereof or the physical condition

or any other aspect of all or any part of the Property as an inducement to Buyer to enter into .

this Agreement and thereafler to purchase the Properly or for any other purpose; {vi) Seller
is in possession, custody and control of the Property and was granted the authority and
specific power to sell the Property pursuant to the Order Appointing Receiver under the
terms of such sale as specified therein and consequently Seller has minimal direct or actual
knowledge concerning the physical or economic characteristics of the Properly, and {vii) by
reason of all the foregoing, Buyer assumes the full risk of any loss or damage occasioned
by any fact, c:rcumstance condition or defect pertaining fo the Properly. Without limiting
the gen&ramy any of the foregoing, Buyer specifically a&mw!edges that Sefler does not

lisfing or descriting the Property or the information, if any, provided by Seller to Buyer; and

{c) Seller hereby disclaims all warranties of any kind or nature whatsoever
{including warranties of condition, merchantability, habitability and fitness for
particular purposes), whether expressed or Implied, including, but not limited to
warranties with respect to the Property, tax liabllities, zoning, land value, subdivision
or land use, availability of access or utilities, Ingress or egress, governmental

‘approvals, or the soll conditions of the Land, Buyer further ackihowledges that Buyer

is buying the Property “as is” and in its present condition and that except as
otherwise expressly provided in this Agreement, Buyer Is not relying upon any
representation of any kind or nature made by Seller, Seller Group or Lender Group, or
any member of Seller Group or Lender Group, or any of Seller’s, Selier Group's or
Lender Group's employees or agents with rospect to the Land or Property, and that,
in fact, no such representations were made except as expressly set forth in this
Agreement; and

(d} Further and without in any way limiting any other provision of this
Agreement, Sefler makes no warranty with respect to the presence on or beneath the
Land (or any parcel in proximity thereto} of Hazardous Materials. By acceptance of
this Agreement and the Deed, Buyer acknowledges that Buyer's opportunity for

inspection and Investigation of such Land (and other parcels in proximity thereto)

has been adequate to enable Buyer to make Buyer's own determination with respect
to the presence on or beneath the Land (and other parcels In proximity thereto) of
such Hazardous Materials. Furthermore, Buyer's closing hereunder shall be deemed
to constitute an express waiver of Buyer's and its successors’ and assigns’ rights to
sue any of the Seller Group or the Lender Group and of Buyer's right to cause any of
the Seller Group or the Lender Group to be joined in an action brought under any
federal, state or local law, rule, act, or regulation now existing or hergafter enacted or
amended which prohibits or regulates the use, handling, storage, transportation or

g
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disposal of Hazardous Materials or which requires removal or remedial action with
respect to such hazardous materials, specifically including but not limited to federai
"CERCLA", "RCRA", and "SARA" acts.

33 Release.

(a)  Without in any way limiting the generality of the preceding paragraphs, Buyer,
on behalf of itself, its successors and assigns, specdifically acknowledges and agrees that it
forever waives, releases and discharges any claim It has, might have had or may have
against the Sefler Group or the Lender Group, with respect fo the condition of the Property,
either patent or latent, Sefler's ability or inability to obtain or maintain building permits, either
temporary or final cerlificates of ococupancy or other licenses for the use or operation of the
Property, and/or certificates of compliance for the Property, the actual or potential income or
profits to be derived from the Properly, the real estate taxes or assessments now or
hereafter payable thereon, the compliance with any environmental or occupational
protection, poliution, subdivision or land use laws, rules, reguialions or requirements or
liability for violations thereof, and any other state ‘of facts which exist with respect to the
Property.

(b) Buyer specifically acknowledges that Buyer has carefully reviewed the
foregoing provisions and discussed its import with legal counsel, is fully aware of its
consetjuences, and that the provisions of this paragraph are a material part of this
Agreement. The provisions of Article il and of this Article [}l shall survive the termination of
this Agreement, or the delivery of the Deed and the Bill of Sale and the Closing.

34 Maintenance of Property. Except.as Buyer may otherwise consent in writing, until
the Clesing Date, unless this Agreement is sooner terminated, Seller shall: (i) carry on the
business of the Property in the ordinary course and in a manner consistent with Seller's
prior practice: (il) subject to the terms of Section 12.1 hereof, mainfain the Property in iis

-present condition and repair; ordinary wear and tear excepted; {iii} maintain the existing

insurance policies for the Property {(and any repiacement theréof} In full force and effect; (iv)
not sell, transfer, encumber, morigage or place any lien upon the Properly or In any way
create or consent to the creation of any title condition affecting the Property; and (v} not
enter into anv Service Contracts or other similar agreements relating to the maintenance
and repair of the Property unless they are cancelable upon thirty (30) days or.less notice,

.35 Entry Onto Properly. Buyer shall oblain Seller's consent before entering the

Property prior to Closing. Any enfry upon the Properly by or on behalf of Buyer shall be at
Buyer's sole risk and expense, alf work performed by or on behailf of Buyer shall be
performed using reasonable efforts to minimize interference with Seller's and any tenants'
use and occuzancy of the Real Property and be performed in a workmaniike and
commercially reasonable manner, and the Property shall at all imses be kept in a safe
condition, I requested by Seller, Buyer shall provide Seller with a cetificate of
comprehensive general liability insurance, in form, in an amount, and Issued by a camier
reasonably accaptable to Seller, insuring Seller and any other party Seller may reasonably
designate from all risks and loss associated with Buyer's exercise of is righis under this
Paragraph. Buyer shall not cause or permit any damage to the Property or the imposition of

9
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any lien on the Property. Buyer promptly and at its own expense shall cause any such lien
10 be removed, and, in thé event of such damage, shall restore the Property to the.condition
existing immediately prior to Buyer's (or Buyer's agent's) entry. Buyer shall indemnify,
defend and hold Seller, Seller Group and Lender Group and each member thereof harmless
from and against any claims, damages, expenses or losses, resulting from or related to
Buyer's (or Buyer's agent's} entry upon the Real Property or activities in respect of the
Propeity.

3.6 The provisions of this Article il shall survive the Closing.

ARTICLE IV
TILE
4.1  Evidence of and Encumbrances Upon Title, The Title Commitment is attached hereto

as Exhibit B. Buyer acknowiedges receipt of copies of all exceptions reflected therein,
provided Buyer had previously made, prior to the Effective Date hereof, a written request to
Seller with regard to receipt of the same. The Title Commitment was and is the basis upon
which Buyer reviewed the slatus of lille 1o the Land. Buyer shall 1ake lifle subiect to all

Acceptable Encumbrances and the foliowing shall be deemed “Acceptable
Encumbrances”;

(a) Real property taxes and assessments for the ysar in which the sale and
purchase shall be closed, which shall be prorated as provided for herein;

(b)  The standard printed exoepﬁons contained in ownefs fitle insurance policies;

(¢) Zoning and other regulatory laws and ordinances affecﬁng the Property,
including, without limitation, any rules or regulations or association documents affecting the
Property'

(d)  Matters that would be disclosed by an accurate survey;

(e) Eesements for public utifiies and all condilions, covenants, restrictions,
agreements, limitations, reservations, declarations, dedications and easements of record;

{fi  Any plat affecting the Property;

{g) Any other matters of record reflected in the tile commitménts from Tite
Company, File No. , dated ,20__;and

{h)  Any matters that are approved In writing by Buyer or deemed approved by
Buyer in accordance with this Agreement,

42 Updated Title Com . On or before the Closing Date, Buyer and/or Seller may
cause the Tile Company to update the Title Commitment. If the updated Title Commitment
contains exceptions that do not constitute Acceptable Encumbrances, Buyer may file written
objection thersto prior to the completion of the Closing. If Buyer timely and properly files
written objection to any item other than an Acceptable Encumbrance, then Seller shall have
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the right but not the obligation 1o use reasonabie diligence o ramove, discharge or comect
such liens, encumbrances or objections and shall have a period of sixty (60) days afier
receipt of written notice thereof in which to do so (and if necessary the Closing Date shall be
extended). Seller shall not in any event be obligated to pay any sums of money or to litigate
any matter in order to remove, discharge or correct any lien, encumbrance or obfection. if
Seller shall be unwilling or unable to remove or discharge such cther llens, encumbrances
or objections within such period, then Buyer may, at its option, no later than five (5) days

after Seller notifies Buyer of Seller's unwillingness or inabilty, either terminate this

Agreement or accept title in is then existing condition without raduction of the Purchase
Price. [f Buysr shall elect to terminate this Agreement as provided in this Section, the
Deposit shall be delivered to Buyer, this Agreement shall terminate, and thereafter neither
Sefler nor Buyer shall have: any further rights or obligations hereundér except that Buyer
shall remain obligated with respect to the indemnities and obligations of this Agreement
which spedifically survive termination. If the updated Title Commitment contains no
exceptions other than the Acceptable Encumbrances or if Buyer fails to give written notice
of objection to Seller prior to completion of Closing, all matters reflected on the updated Title
Commitment shall be deemed Aoceptabte Encumbrances thss Agreemem shall remam in
fult force and effect and Buyer shal A te the :

this Agreement.

4.3 Tile Policy. At Closing and as a condition to Buyser's obligation to close, the Title
Company shall issue or be irrevocably and unconditionally committed fo issue to Buyer an
owner's tile insurance policy, insuring that title Is vested in Buyer as the fee simple owner of
the Land in the full amount of the Purchase Price and subject to only the Acceptable
Encumbrances.

ARTICLE YV
ESCROW AND CLOSING
5.1 Escrow Instructions. Upon execution of this Agreement, the parties hereto shall

deposit an executed copy of this Agreement with the Title Company, and this Agreement
shall serve as the instructions to the Title Company as the escrow holder for consummation
of the purchase and sale contemplated hereby. Seller and Buyer agree 1o execute such
reasonable addiional and supplementary escrow instructions as may be appropriate to
enable the Title Company to comnply with the terms of this Agreement; provided, however,
that in the event of any conflict between the provisions of this Agreement and any
supplementary escrow instructions, the terms of this Agreement shall control.

§2 Timeand Place. Closing shafi take place on the Closing Date or such earlier date as
may be mutually acceptable to the parties with all deliveries to be made in escrow to the
Title Company prior to or on the Closing Date; provided, however, that pursuant to Section
4.2, Seller, at Seller's option, may extend the Closing Date for purposes of curing objections
1o the status of title that were timely and properly rafsed by Buyer. Buyer acknowjedges that
Seller may at Seller's opﬁon use closing proceeds 1o safisfy any mortgage or lien on the

Property.

IR
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53 Seller's it of ents. At or before Closing, Seller shall deposit or cause to
be deposited into escrow with the Title Company the foliowing items:

(a) an executed Deed with respect to the Land, in the form of Exhibit C hereto,
together with any State, County and local transfer tax declarations and forms required fo be
executed by Seller,

(b) an executed Affidavit in the form of Exhibit D herelo.

{¢) an executed Bill of Sale (without representations or warranties) with respect fo
the Personal Property, if any, in the form of Exhiblt E hereto.

(d) two counterparts of an executed Assignment and Assumption Agreement with
respect to the intangible Property, in the form of Exhibit F hereto, together with originals or
copies of any Leases, Service Contracts and Permits, to the extent in Seller's possession
(which such Leases, Service Coniracts and Permits shall be delivered at Seller's property
manager's office).

tey—a formrtetterexecoted by Selfertoadviseal Terrants under Legsey inthe Torm
of Exhibit G hereto and a form letter executed by Sefler to advise all contractors under
Service Contracts, if any, in the form of Exhibit H hereto, of the sale to Buyer.

{f)  unforfeited Security Deposits, if any, shall be transferred fo Buyer unless
credited to Buyer against the Purchase Price.

(g) an execuled Buyer - Seller Closing Statement reflecting ali financial aspects of

. the transacticn

th) il plans, specifications, permils, ficenses and keys In Seller's actual
possession vith respect to the Property {which shall be delivered at Seller's property
manager's office).

54  Buvers Deposit of Documents. At or before Closing Buyer shall deposit or cause to
be depoavted into escrow the following:

(a) scash to dose in the amount required by Section 2.2, including payment for all
adjustiments and prorations as identified in Section 2.3 and for all costs and expenses
identified in Saction 2.4

(b) any State, County and local transfer tax declarations and forms required to be
executed by Buyer.

(c) wo counterparis of an executed Assignment and Assumption Agreement, in
the form of Exhibit F herato.

(d) an executed Buyer - Seller Closing Statement.

12
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{(e) evidence reasonably satisfactory fo Seller and the Tile Company reflecting
that all documents executed by Buyer at Closing were duly authorized and sxecuted.

( =n executed Ceriificate of Buyer that all of Buyers wamanties and
represantations remain true as of Closing.

{g) 2n executed Corporate Resolution or Limited Liability Certificate or partnership
or trust cerlificate, as appropriate, of Buyer authorizing Buyer {o consummate the
transaction contemplated hereby and fo perform all of Buyer's obligations hereunder.

{h)  Certificate of Good Standing from the Secretary of State of the state in which
Buyer is organized (if other than the State, a certificate of the Secrstary of State of the State
authorizing Buyer to do business in the State will also be required).

1] an executed Incumbency Certificate as o the existing officers and diréctors,
partners or members or managers of Buyer {if Buyer is a corporation, partnership or limited

fiability company).

5:5 Wﬂ%immw

otherwise required by this Agreement o consummate the purchase and sale of the Property
in accordance with the terms hereof. Unless the parties otherwise agree In writing, the Title
Company is hereby designated as the "Reporting Person” for the transaction pursuant fo
Section 6045(2) of the United States Code and the reguiations promulgated thereunder. If
requested in writing by elther party, the Title Company shall confim ifs status as the
"Reporting Person” in writing, which such writing shall comply with the requirements of
Section 6045(e) of the United States Code and the regulations promulgated thereunder.

5.6 Approvels and Conditions Precedent to Closing. Closing shall not occur unless and

untit a approvals and conditions precedent fo Closing are elther satisfied or waiver,
including, in addition to all other approvals and condiions precedent specified in this
Agreement, the following {collectively, the “Conditions Precedent to Closing™):

(8) Approval of the Eighth Judicial District Courl in Clark County, Nevada, or any
other court of competent jurisdiction, of the transaction specified in this Agreement for the
sale of Property of Borrower by Seller, pursuant {0 the powers granted Seﬂer undet the
Order Appointing Receiver (“Court Approval’).

(b) Approval by Lender and by Lender's senior management of Buyer's
creditworthiness to enter into and perform Buyer's obligations hereunder ("Credit
Approval®),

{c}  Buyer has delivered evidence reasonably satisfactory to Seller and to Lender
that Buyer has satisfied any and all OFAC (as hereinafter defined) and any and all other
background checks required by governmental authorities or by Lender or Lender's senior
management (“OFAC Approval”).

87 Effect of Failure to Satisfy Certain Conditions. Precedent to Closing. Should either
Coutt Approvat or Credit Approval not be obtained, then this Agreement shall terminate, the
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Deposit shall be delivered to Buyer, and thereafter neither Seller nor Buyer shall have any

further rights or obligations hereunder except that Buyer shall remain obligated with respect

to the indemnities and obligations of this Agreement which specifically survive termination,

if OFAC Approval is not satisfied, then this Agreement shall terminate, the Deposit shall not
be delivered ta Buyer, and thereafter neither Seller nor Buyer shall have any further rights or
obligations ‘hereunder except that Buyer shall remain obligated with respect to the
indernnities and obligations of this Agreement which spacifically survive termination.

5.8 Possession. Possession of the Property, subject to the Leases, shalt be surrendered
to Buyer at the Closing,

ARTICLE W
ENVIRONMENTAL MATTERS

6.1 Releage. Without limiting Section 3.3, Buyer acknowledges that Seller Group and
Lender Group is each not in any manner responsible o Buyer for the presence of any
Hazardous Matzrials at, on, in, under or relating to the Property, if any. Buyer hereby
specifically releases the Seller Group and the Lender Group from any and all claims, losses,

lEBtes; fines, Sharges, damages, injunes, penalties, respense cosis, and expenses of any
and every kind whatsoever (whather known or unknown) refating to the presence on, under
or about, or the escape, seepage, leakage, spillage, discharge, emission or release of any
Hazardous Materials on the Properly, if any, including without fimitation, any residual
contamination, in, on, under or about the Properly or affecting natural resources, whether
prior to or following Closing, and also inciuding, without limitation, any liability due ‘o
asbestos-containing materials at the Property. Each covenant, agreement, representation,
and warranty of Buyer contained in this Section 6.1 of this Agreement shall survive the
Closing or termination of this Agreement.

6.2 Indemnification. Without limiting the provisions of Section 3.2 and Section 3,3, Buyer
hereby indemnifies and agrees to defend, protect, save and hold Ssller Group and Lender
Group harmless from and against any and all losses, liablfities, fines, charges, damages,
injuries, penalties, response costs, expenses {including attomeys fees and costs at all
levels) and ciaims of any and every kind -whatsoever paid, incurred or suffered by, or
asserted agairst (i) Seller or Selier Group or any member of Seller Group or (i} Lender or
Lender Group or any member of Lender Group, with respect fo or as a direct or Indirect
result of the presence on or under, or the escape, seepage, leakage, spillage, discharge,
emission or release of any Hazardous Material from, the Properly. The foregoing
indemnificatior: includes {a) ali foreseeable and unforeseeable consequential damages {0

the maximum extent permitted by law; (b) the cests of any required or necessary repair,

remediation, or decontamination of the Properly; and (c) any fines and penalties that may
be imposed. This agreement to defend, indemnify, protect, save ang hold harmless shall
survive the Closing of this Agreement and shall be in addition to any other obligations or
liability that Buyer may have to Seller Group or to Lender Group at common law or by

" statute or otherwise.
6.3 Confidentiglity,. Unless and until the Closing actually occurs, Buyer, ifs agents,

consultants and employees shall keep confidential alf Hazardous Materials Reports and
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other information, received or completed by Buyer in Buyer’s independent factual, physical
and legal examinations and inquiries of the Property, except that: (a) Buyer shall promptly
after receipt provide copies thereof to Seller; and (b} Buyer may disclose same to its
consultants if Buyer first obtains the agreement in writing of such consultants to keéep such
Hazardous Materials Reports and related documentation confidential. Unless and unti the
Closing actually occurs, neither the contents nor the results of any test, report, analysis,
opinion or other information shall be disciosed by Buyer, its agents, consuliants and
employees without Seller's prior written approval unless and unti Buyer is legally required fo
make such disclosure, The pmvxs:ons of this Section 8.3 shall survive the termination of
this Agreement.

ARTICLE Vit
WAR! PRESENTATIONS

7.1 Buvers Warranties and Representafions. Buyer warrants and represents that; (a)
Buyer has the full right, power, and authorily to purchase the Property from Seller as

pmvided in thls Agreement and fo canry out Buyer's obligations hereunﬁer {b) Buyer is a
) : er the laws. of fts.

formabon and authorized to transact bussness in me State (c) all requisite action necessary
to authorize Buyer to enter info this Agreement and to carry out Buyer's obligations has
been oblained; (d) this Agreement has been duly authorized, executed and delivered by
Buyer; and {e) the execution of this Agreement and the Closing to oceur hereunder do not
and will not violate any organizational or formation document of Buyer or any contract,
covenant or other Agreement to which Buyer may be a parly or by which Buyer may be
bound. The provisions of this Section shall survive the Closing,

7.2 Seller's Warranties and Representations, Sefler warrants and represents that: (a)
Seller has the {ull right, power, and authority to sell the Property to Buyer as provided in this
Agreement and to carry out Seller's obligations hereunder; (b) Seller Is duly organized and
in good standing under the laws of its state of formation; (c) all requisite action necessary to
authorize Seller o enter into this Agreement and to carry out Seller's obligations has been
obtained; (d) this Agreement has been duly authorized, executed and delivered by Seller;
and (e) the exacution of this Agreement and the Closing 1o occur hereunder do nol and will
not violate any sontract, covenant or other Agreement to which Seller may be a party or by
which Seller may be bound. The provisions of this Section shall survive the Closing.

ARTICLE Vi
ASSIGNMENT

Buyer's reputation, experience, and financial status constitute a material inducement
and a substantial part of the consideration for sale of the Properly by Seller to Buyer.
Therefore, Buyer may not assign this Agreement, nor may any of Buyer's rights hereunder
or any ownership interest in Buyer be transferred in any manner to any person or entity,
without Seller's specific prior written consent, which consent may be withheld by Seller for
any reason whatsoever excepl, however, that Buyer shall have the right fo assign this
Agreement, without Seller's consent, to an entity owned and controlied by Buyer or Buyer's
principals; provided, however, any such assignment shall be binding on Seller only to the
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extent Buyer provides Seller with wiitten intent fo so assign, specifically naming the
assignee and providing to Seller any and all other information or documentation, including,
without limitation, such assignee’s Taxpayer Identification Number, as Seller shall request of
Buyer, no later than ten {10) Business Days prior to Closing. if Buyer assigns this
Agreement pursuant to the terms hereof: {a) the assignee shall be lable (joinly and
severally with assignor) for all of Buyer‘s obiigations hereunder; (b} the assignor (Le., the

original Buyer hersunder) shall remain cobligated (but jointly and severally with asssgnee}
with respact to all of Buyer's obligations hereunder; and (¢) the assignor and any assignee
shall execute such instruments of assignment and assumption in such form as Seller may

- reguire in confirmation of the provisions hereof.

ARTICLE IX
BROKE E

Buyer represents and warranis to Seller that Buyer has not contacted or entered into
any agreement or taken any action with any real estate broker, agent, finder, or any other
party in connection with this transaction other than the Disclosed Broker and that Buyer has’

not taken any action which would result in any real estate broker's finder’s, or other fees or

commissions being due or payable to any other parly r party with respect to this transaction. Seller
represonts and warrands 1o Buyer that Seller has not contacted or entered into any
agreement with any real estate broker, agent, finder, or parly in connecfion with this
transaction other than the Disclosed Broker and that Sellef has not taken any action which
would result in any real estate broker’s, finder's, or other fees or commissions being due
and payable to any other party with respect fo this transaction. Each parly hereby
indemrifies, protects, defends and agrees to hold the other party harmless from any loss,

- liability, damage, cost, or expense (including, but not limited fo, reasonable sttorneys’ fees)

resulting to the other party from-a breach of the representation and warranty made by such

‘party harein. Sailer agrees to pay the Disclosed Broker a commission In accordance with a

separate writen agreement including Seller and Disclosed Broker as parties, which
commission shall be paid only if, as and when Closing actually occurs and the Purchase
Price Is received by Seller. The provisions of this Aricle shall survive the Closing and
terminztion of this Agreemerit.

ARTICLE X
DEFAULT

10.1 Buvers Default. If Buyer shall fail to close the fransaction contemplated hereby as
and when recuired or if Buyer shall otherwise be in default of its obligations hereunder prior
to Closing, with fallure of Buyer to satisfy the OFAC Approval being a default hereunder, the
Deposit shall be paid over o Seller as agreed and liquidated damages, it being
acknowledged by Buyer and Seller that in such event Selier will suffer substantial damages
but such damages are incapable of exacl ascerfainment. After payment to Seller of the

- Deposit, neither Seller nor Buyer shall have any further rights or obligations hereunder

except that Buyer shall remain obligated pursuant to the provisions hereof which survive
termination. If subsequent to Closing Buyer shall fail fo compily with #s obfigations
contained herein which survive Closing, Seller, in addition fo any rights and remedies
provided herein, shall be entitled to any and all remadies available at law or in equity.

i6 .
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.10.2 Seller's Default. If this transaction shall not be closed because of default of Seller,

Buyer may, as its sole and exclusive remedy, by serving a written notice .upon Seller and
allowing Seller a minimum of five (5) Business Days in which to cure such objection or
default, either, upon such default of Seller not being cured following expiration of such
notice and cure period, {1) refund the Deposit fo Buyer on demand, and, after repayment of
the Deposit to Buyer, this Agreement shall be null and void and nefther Seller nor Buyer
shall have zny further rights or obligations hereunder except that Buyer shall remain
obfigated pursuant to the provisions hereof which survive termination, or {2) sue for specific
performance of this Agreement, provided that such specific performance remedy shall be
available to Buyer only upon {(a) Buyer's full satisfaction of each of Buyer's obligations under
this Agreement, including without limitation Buyer's obligation to defiver the Deposit fo the
Title Company and delivering sufficient proof {o the Title Company and Seller that Buyer is
ready, willing znd able fo close this transaction, (b) satisfaction of all Conditions Precedent
to Closing, and (¢) Buyer commences its action of specific performance against Selter within
thirty (30) days after the Closing Date. The option selected by Buysr shall be Buyer's sole
and exclusive remedy, and in no event shall Buyer be entitied to damages, including but ot
limited to punitive damages, consequential damages, incidental damages, and any and all
other manper of damages, whether founded.inlaw.orin

defend, protect, save and hold harmless Seller Group and Lender Group, and each member
of Seller Group and of Lender Group, each of such member’'s directors, officers, employees,
agents, affiliates, members, managers, stockholders and other principals and
represenfatives from and against any and all losses, claims, liabilities, damages, injuriss,
penaltigs and other costs and expenses of any and svery kind whatsoever {collectively the
*Losses”) paid, incurred or suffered by or asserted against Seller Group or Lender Group or

“any member of Seller Group or any member of Lender Group as a result of or arising out of
‘Buyer wrongfully seéking, commending andlor priSeclting a specific perforfance: action

against Seller or in any way wronghully filing a lis pendens or similar action against the
Property, which Losses shall inciude without limitation any amounts which would otherwise
have been realized by Seller had Seller baen able 10 sell, transfer or convey the Property to
any other buyer free of any such specific performance, lis pendens or other similar action,

10.3 Np Oblication of Seller after Closing, Buyer expressly acknowledges and agrees that

Seller has no obfigations with respect o the Properly that survive the Closing, except as
specifically set forth herein.. The provisions of this Section shall survive the Closing.
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ARTICLE XJ
NO JOINT VENTURE

Buyer acknowtedges and agrees that neither Seller nor any other member of the

Seller Group nor any member of the Lender Group is a venturer, co-venturer, insurer,

guarantor or partner of Buyer in Buyer's development of, construction upon and resale of
the Property, and that Seller, Selier Group and Lender Group bear and shall bear no ability
whatscever resulting from or arising out of Buyer's ownership and development of, and
construction upon, the Property, Therefore, Buyer agrees to indemnify and hold harmiess
the Seller Group, the Lender Group and each member of Seller Group and each member of
Lender Group “rom and against any and alf losses, claims, demands, damages, costs and
expenses of whatsoever kind or nature inciuding reasonable attomeys' fees, related to or
arising out of any claims against Seller or any other member of the Seller Group or any
member of the Lender Group as a result of Buyer's ownership or development of, or
construction ugon, or resale of, the Property. The provisions of this Article shall survive the
Closing.

i

MISCELLANEOUS

12.1 Risk of Logs. Seller agrees fo give Buyer prompt notice of any fire or other casualty
affecting the Property after the Execution Date or of any actual or threatened (to the extent
that Seller has current actual knowledge thereof) taking or condemnation of all or any
portion of the Property alter the Execution Date. If after the Execution Date and prior fo
Closing, thera shall occur, damage to the Property caused by fire or other casualty which
would cost an amount, greater than, or equal 1o, ten percent {10%} of the Purchase Price
to repair, or the taking or condemnation of all or any portion of the Property which would
materially interfere with the present use of such Property, then, In such event, Buyer shall
have ths right to terminate this Agreement by giving written notice to Selter in the form of the
Termination Acreement, together with copies and criginals of all Due Diligence Reports,
within ten calendar (10) days after Buyer has received notice from Seller or otherwise leams
of that event. Upon such termination and delivery of copies and originals of afi Due
Diligence Reports, the Deposit shall be delivered to Buyer and neither party shali have any

further rights or obligations hereunder, except, however, that Buyer shall remain obligated

with respect to the indemnities and obligations herein which specifically survive termination,
If Buyer does not so fimely elect to terminate this Agreement, then the Closing shall take
place as provided herein and pursuant to the terms hereof and there shall be assigned fo
Buyer at the Closing ali interest of Seller in and to any insurance proceeds or condemnation
awards payable to Seller on account of that event (the “Praceeds”) in an amount up to, but
not including, any Proceeds in excess of the Purchase Price (the “Excess Proceeds”, the
Proceeds mirus any Excess Proceeds shafl be hereinafler referred fo as the "Buyer's
Proceeds”), less sums which Seller incurs before the Closing {6 repair any of the damage.

If after the Execution Date and prior to Closing there shall occur damage fo the
Property caused by fire or other casuaity which would cost less than ten percent (10%) of
the Purchase Price to repalr, or the taking or condemnation of a porfion of the Property
which would not materially interfere with the present use of the Property, then, Buyer may
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not terminate this Agreement and there shall be assigned o Buyer at the Clesing all interest
of Seller in and to the Buyer's Proceeds, less sums which Seller incurs before the Closing to

repair any of the damage.

if after the Execution Date and prior fo Closing, there shall occur damage to the
Property caused by fire or other casuaity which would cost an amount greater than or equal
to fifty percent (50%) of the Purchase Price to repair, then, in such event, Seller shall have
the right o terminate this Agreement by written notice thereof delivered o Buyer within ten
(10) days after that event. Upon such termination, the Deposit shall be delivered to Buyer
and neither party shall have any further rights or obligations hereunder, except, however,
that Buyer shall remain obligated with réspect to the indemnities and obiigations herein
which specifically survive termination, and Buyer shall deliver to Seller within ten calendar
(10) days afier Buyer has received written notice from Seller of such termnination, copies and
originals of afl Due Diligence Reports. If Seller does not so timely slect to terminate this
Agreement, then, provided. that Buyer has not terminated this Agreement as provided for in
the first paragraph of this Sectfon the Closing shall take place as provided herein and
pursuant to the terms hereof and there shall be assigned to Buyer at the Closing all interest

ef-Sellerin-anc-to-the-Buyer's-Proceeds;Hesssoms-which-Sefter incurs before the Closhig to
repair any of the damage.

If any Buyer's Proceeds in connection with a casualty to the Properly are assigned fo
Buyer at Closing in accordance with this Seclion 12.1, Seller shall retain the exclusive right

. to process and handle the claim with Seller's insurance company. Seller and Buyer agree

to use good faith efforfs t0 cooperate with each other in resolving. the amount of the
Proceeds, including, without limitation, promptly providing any and all materials requested
by the insurance company and promptly responding o any and all inquiries from the
insurance company. Seller shall not have the right to agree to the amount of Buyer's
Proceeds with the insurance company without the prior reasonable written consent of Buyer
uniess the Buyer's Proceeds equal the Purchase Price. Upon payment by the insurance
company, the Buyer's Proceeds shall be disbursed to Buyer and the Excess Proceeds, if
any, shall be disbursed {o Seller. Seller makes no representation or warranty with respect
to the amount of the Proceeds that will be paid by the insurance company in ¢onnection with
any such casualty, including, without limitation, whether Buyer will be entifled to the actual
cash value or the replacement cost of the Properly. The provisions of this paragraph shall

survive the Closing.

12.2 Construction. The terms "Seller” and "Buyer” whenever used in this Agreement
shall include the heirs, personal representatives, successors and assigns of the respective
parties hereto; provided, however, that Buyer's right of assignment is restricted by the
provisions hereof. Whenever used, the singular number shall include the plural and the

plural the singular, and the use of any gender shall include all genders. The term’

"including” as used herein shall in all instances mean “including, but not limited to”. The
headings in this Agreement are intended solely for convenience of reference and shall be

given no effect in the interpretation of this Agreement. This Agreement and any related

instruments shall not be construed more strictly against one party than against the other by
virtue of the fact that initial drafts may have been prepared by counsel for one of the parties,
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it being recognized that this Agreement and any related instruments are the product of
extensive negotiations between the parties heroto,

12.3 Counterparts. This Agresment may be executed in two or more counterparts, gach
of which shail be deemed an original, but all of which will constitute the same Agreement.
Any signature page of this Agreement may be detached from any counterpart of this
Agreement without impairing the legal effect of any signatures thereon and may be attached
to another counterpart of this Agreement identical in form hereto, but having attached to it
one or more additional signature pages.

124 Severability and Waiver. Invalidation of any one Section or provision of this
Agreement by judgment or court order shall in no way affect any other Section or provision.
Failure of any parly to this Agreement to insist on the full perfomance of any of its
provisions by the other party (or parties) shail not constitute a waiver of such performance
unless the party failing to insist on full performance of the provision declares in writing
signed by it that it is waiving such performance. A waiver of any breach under this
Agreement by any party, unless otherwise exprassly dectared m wrmng. shall not be a

continuing waiver or waiver of an T _provisi
Agreement. The provisions of this Secﬁon shall survive the CIosSng
125 Goveming Law. The lews of the State {without regard to conflicts of law) shall

govem the validity, construction, enforcement and interpretation of this Agreement.

12.6 Further Ams, In addition to the acts and deeds recited in this Agreement and
contemplated o be performed, executed, andfor delivered under this Agreement, Seller and
Buyer agree to perform, execute and/or deliver or cause to be deliverad, execuied andlor
delivered at Closing or after Closing all further acts, deeds, and assurances reasonably
necessary to consummate the transactions contemplated hereby.

12.7 Netices. Al notices, demands, requests, and other communications required or
permitted hereunder shall be in writing. All such notices, demands, requests and other
communications (and copies thereof) shall be deemed fo be delivered: (a) if sent by
messenger, upon personal delivery o the parly to whom the notice Is directed; {b) if sent by
facsimile, upon electronic or ielephonic confirmation of receipt; {¢) if sent by overnight
courier, with raquest for next Business Day delivery, on the next Business Day afler
sending; or {d) whether aclually received or not, two (2) Business Days after deposit in a
regularly maintained recepiacie for the United States mall, registered or certified, retum
receipt requested, postage prepaid, addressed as follows {(or fo such other address as the
parties may specify by notice given pursuant to this Secﬁon)

TO SELLER: Greystar Real Estate Partners
_ 200 £ Comelharhe Coad Sulte 2S5
A2 £C0IF

Attention: Je4a @l
Facsimile: (ol ~$22+-/222
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WITH A COPY TO:

[Counsel for Seller]
Loy ¢-foca Le P

3 swiare hes DA -Su%' Lo
s Vews v "i/‘q .

Fax: Yo - G4 4-5395

Lender; U.S. Bank National Association as Trustee

For The Registered Holders of ML-CFC

Commercial Morfgage Trust 2007-7 Commercial
Morigage Pass-Through Cerlificates Series 2007-7

o/o Midland Loan Services
10851 Mastin, Suite 700
Overland Park, KS 66210
Altention: Bryan Turner
Facsimile: (913) 253-9723

Counsel for Lender: Lewis.and Roca LLP.

TO BUYER:

WITH A COPY TO:

12.8 Entire Agreement and Amendment. 4
understanding between Buyer and Seller with respect o the subject matier hereof. Neither

this Agreemert nor any provision hersof may be modified, amended, changed, waived,
discharged or terminated oraily. Any such action may occur only by an instrurnent in writing
signed by the parly against whom enforcement of the modification, change, walver,
discharge or termination is sought.

12.8 Recording. Buyer agrees hot {0 racord or file this Agreement or any notice or
memorandum or reference 1o this Agreegnent in any public retords, including, without

.38993 Howard Hughes Parkway, Suite 600

Las Vegas, NV 89169
Attention: Rob Charles
Fax (702) 849-8321

Pacifica Companies LLC, a California limited
liability cornpany

1785 Hancock Street, Suite 100

San Diego, California 82110

Attention: Deepak Israni

Facsimile: (618) 296-9090

E-mail: disrani cificaco ies.com

Thomas P. Sayer, Jr., Esg.
9974 Scripps Ranch Bivd, #284
San Diego, CA 92131

Fax: 860-796-4203

E-mail: ﬁa&eﬂ@@_ﬂ'm

2]

This Agreement contains the entire
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fimitation, the Recorder's Offics in the County. Any such recordation or filing shalt constitute
a default, and upon such defauit Seller {(a) may declare this Agreement null and void and
exercise this option by recording or filing a notice that this Agreement Is null and void in the
public records; and {b) have the remedies provided by Arlicle 10, above.

12,10 Exhibits. The Exhibits that are referenced in and attached to this Agreement are
incorparated in, and made a part of, this Agreement for af! purposes.

12.11 Time of the Essence. Sefler and Buyer expressly agree that time is of the essence
with tespect to this Agreement. if the final day of any petiod or any date of performance
under this Agreement falis on a date which is not a Business Day, then the final day of the
period or the date of performance, as applicable, shall be extended fo the next day which is
a Business Day.

12.12 No Third Pardy Beneficiary. This Agreement is solely between Seller and Buyer, and
is acknowledged by Lender with regard to Section 12.18.

12.13 Back-Up Contract{s). Buyer understands that Seller may negotiate with other parties

T A Ay eNnteT N0 Dack-up Coniracts for the sale of e Property. The B'éEK-up contracts

will be subject and subordinate to this Agreement so long as this Agreement is in full force
and effect and Buyer is not in default hereunder.

12.14 Reguisite Senior Management Approval. Prior to execufion and delivery of this
Agreement by Seller, this Agreement is subjett to approval by Seller Group’s and by Lendsr

Group's senior managerment. Neither the submission of any proposal or this Agreement for

examination lo Buyer, nor any correspondence or course of daaling between Buyer and -

Seller shall constitute a reservation of or option for the Property or in any marnner bind
Seller. No contract or obligation on the part of Seller shall arise until this Agreement is
approved as sppropriate by senior management and fully executed and unconditionally
delivered by Seller. If, however, Seller executes and retums this Agreement t6 Buyer, the
requirement for Senior Group Management Approval shall be deemed satisfied.

12.15 Limitation on Liability. Buyer expressly agrees that the obligations and liabilities of
Seller under this Agreement and any document referenced herein shall not constitute
personal cblgations of the officers, direclors, employees, agents, trustees, partners,
members, managers, representatives, stockhoiders or other principals and representatives
of Seller Group. Notwithstanding anything fo the contrary, Sefler Group's #Hability, if any,
arising in connaction with this Agreement or with the Property shall be limited 16 Seller's
interest in the Property for the recovery of any judgment against Seller, and neither Seller
Group nor any member thereof shall be personally ‘liable for any such judgment or
deficiency after execution thereon. The limitations of liability contained in this paragraph

.shall apply equally and inure to the benefit of Seller Group's present and future officers,

directors, trustses, shareholders, agents, employees, partners, members, managers,
representatives, or other principals and representatives of Seller Group, and the;r respective
heirs, successors and assigns.

000192

000192

000192



€61000

o ek ok st

12,16 Mold Disciosure. Mold and/or other microscopic organisms can be found almost’
anywhere. They occur naturally in the environment and can grow on virtually any organic
substance as long as moisture and oxygen are present. Mold and/or other microscopic
organisms may cause property damage and/or health problems. Buyer acknowledges and
agrees that neither Seller Group nor Lender Group shall be responsible for any damages,
liabilities, claims or losses arising out of or refating to mold andlor other micrescopic
organisms at the Property including but not limited to property damages, personal injury, :
adverse health effects, loss of income, emotional distress, death, loss of use or loss of value ;
and Buyer hereby releases Seller Group and Lender Group from the same. Buyer hereby
acknowledges that it has read and understood this disclosure and release and agrees to the
provisions contained herein. The provisions of this Section shall survive the Closing or
teanination of this Agreement,

12,17 Prohibited Persons. Neither Buyer nor any of its respective officers, directors,
shareholders, partners, members or affifiates (including without limitation indirect holders of
equity inferests in Buyer) is or will be an entity or person (i) that is listed in the Annex to, or
is otherwise subject to the provisions of Executive Order 13224 jssued on September 24,

terrorism or money laundering, including,; without limitation, EO13224 and the Uniting and

- business, nor engage in any transaction or dealing, with arty Prohibited Person, including,

Office of Foreign Assets Conirol ("OFAC™) most current list of "Specifically Designated
National and Blocked Persons” {which fist may be published from time to time in various
mediums including, but not limited to, the OFAC  website, !
hitp:/fwww. treas. govioffices/enforcement/ofac/sdn/tt1sdn.pdf), (fii) who commits, threatens !
to commit or supports “terrorism,” as that ierm is defined in EQ13224, (iv) is subject to
sanctions of the United States govermnment or is in violation of any federal, state, municipal i
or locat laws, statutes, codes, ordinances, orders, decrees, rules or regulations refating to ;

2001 ("EO13224"), (i) whose name appears on the United States Treasury Depariment's

Strengthening America by Providing Appropriate Tools Required 1o Intercept and Obstruct
Terrorism Act ¢f 2001, or (v) who Is otherwise affiliated with any entity or person listed
above {any ard all parties described in clauses (i} — {v) above are herein referred to as a
"Prohibited Ferson®). Buyer covenants and agrees that neither Buyer nor any of its
respective officers, directors, shareholders, partners, members or affiliates (including
without limitation indirect holders of equily interests in Buyer) shall (aa) conduct any

but no fimited o, the making or receiving of any contribution of funds, goods, or services, to
or for the bensfit of a Prohibited Person, or (bb) engage in or conspire to engage in any
fransaction that evades or avoids, or has the purpose of evading or aveiding, or attempts to
violate, any of the prohibitions set forth in ED13224. The provisfons of this Section shalf
survive the Closing or termination of this Agreement.

12.18 Reservation of Rights. Buyer acknowledges that Lender's submiftal, in conjunction
with the Lawsuit, of the Order Appointing Recsiver, and Seller's actions pursuant to the
authority and duties granted to Seller, as receiver, thereundér, including, without limitation,
the specific power and authority to sell Property of Borrower subject 1o prior court approval,
as specified in the Order Appointing Receiver, and the parties entering into this Agreement
or the Closing of the transaction contemplated herein in no way impairs or waives Lender’s
rights and interest in the Property of Borrower and in no way impairs or waives any rights or
remedies availeble to Lender because of the default of Borrower, as such default is
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specified in the Lawsuit, whether such righls or remedies are available to Lender at law or in
equity or granfed pursuant to any of those certain loan documents by and between Lender,
as assignee thereof, and Borrower, including, without limitation, that certain Commercial
Deed of Trust, Security Agreement, Fixture Filing Financing Statement and Assignment of
Leases, Rents, Income and Profits {as same may have been amended) recorded in the
Clark County Recorder's Office as Document No. 20070330-0002048, and that cerlain

.Assignment of Leases, Rents, income and Profits (ss same may have been amended)

recorded in the Clark Counly Recorder's Office as Document No. 20070330-0002947,
including, without limitation, the specific reservation of the right to pursue recovery of any
deficiency against elther Borrower or Hagal Rapaport, an individual ("Guarantor”}, or the

. specific resetvation to pursue any and ai[ fights or remedies that may be available against

Guaranior,

ARTICLE Xi}
ESCRO S

MbMMaMMM%mMmWWWn@M'

conditions:

(@) The maturity of the investment for the Deposit shall not exceed ninely {90)
days or the anticipated date of the Closing, whichever Is earlier, and if such maturity shall
occur prior to the Closing, the Deposit shall be reinvested under the same terms and
conditions.

(t) The Tileé Company shall deliver tfie Deposit-to Séller or Buyer, as the case
may be, in accordance with the provisions of this Agreement.

(e}  Amy notice to or demand upon the Title Company shall be in writing and shall
be sufficient only If received by the Title Company within the applicable time periods set
forth herein, if any. Nolices to or demands upon the Title Company shall be sent by United
States mail, registered or certified, retum receipt requested, postage prepaid, or ovemight
courier service, with respect for next day delivery, to the address set forth in Section 1.1 of
this Agreement, Attention: . or served personally upon the Tile Company
with receipt acknowledged in writing by the Titie Company. Notices from the Title Company
to Seller or Buyer shall be meiled fo them in accordance with Section 12.7 ‘of this
Agreement.

{d)  If the Title Company shall have received notice signed by either party advising

‘that litigation between the parties over entilement to the Deposit has been commenced, the

Title Company shall, on demand of either parly, deposit the Deposit with the clerk of the
court in which such Htigation is pending. If at any time the Title Company is unceftain of its
duties hereunder or if the Title Company for any cther reason is no longer willing to serve as
escrow agent, the Title Company may, on nofice to the parties, take such affirmative steps
as it may, st its option, elect in order to terminate its duties as the Title Companty, including,
but not limited to, the deposit of the Deposit with a court of competent jurisdiction and the

commencemsant of an action for interpleader, the reasonable costs of which shall be bome
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by whichever of the parties Is the losing party. Upon the taking by the Title Gompény of
such action described, the Title Company shall be released of and from all liability
hereunder as escrow agent.

(e) The Tile Company shall not incur any lability in acting upon any signature,
notice, demand, request, waiver, consent, receipt or other paper or document believed by
the Title Company to be genuine. The Tile Company may assume that any person
purporting to give it any nofice on behalf of any parly in accordance with the provisions
hereof has been duly authorized to do so, or is otherwise acting or falling {o act under this
Section except in the case of the Titie Company’s gross negligence or willful misconduct.

{f)y  The terms and provisions of this Article shall create no right in any person, firm
or corporation other than the parties and their respective successors and permiited assigns
and no third party shall have the right fo enforce or benefit from the terms hereof,

{g) The Title Company has execufed this Agreement for the sole purpose of agreeing o
act as such in accordance with the terms of this Agreement. .

ARTICTEXIV
LITIGATION

14.1 . Attomeys’ Fees; Jurisdiction; Venue. |n the event of any litigalion arising out of or
under this Agreement and/or out of Buyer's ownership, development or .construction upon
the Property, the prevailing party shall be entitled to collect from the non-prevailing party
reasonable attomeys' fees and costs. Buyer and Seller submit to the jurisdiction of the
Eighth Judicial District Court for Clark County, in the State and the United States District
Court for the District of Nevada In respect of any suit or other proceeding brought in
connection with or arising out of this Agreement. The provisions of this Section shall survive
the Closing.

142 WAIVER OF JURY TRIAL. The pariies hereby knowingly, voluntarily and
intentionally waive the right either may have to a trial by jury in respect of any
litigation based hereon, or arising out of, under or in connection with this Agreement
and any document executed in connection herewith or related hereto, or any course
or conduct, course of dealing, statements (whether oral or written) or actions of
either party. This provision is a material Inducement for the parties to enter into this
transaction.

[SIGNATURES ON THE FOLLOWING PAGES]
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IN WITNESS WHEREOQF, Buyer and Seliér have executed this Agreement as of
the Execution Date.

SELLER:

Greys!aré Real Estate Pariners, John Rials as
agent, as duly"appointed Receiver of the

v/

John Riglé
BUYER:

Pacifica Companies LLC,
a California limited liability company,

By: PAC Investors Inc.,

961000

By:
Name
Its:
Name: : ]
: H
Its:
i
|
H
§
' i
) i
517158 3
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EXECUTION BY TITLE PA]

The Title Company executes this Agreement for the purposes of acknowledging
its Agreement to serve as escrow agent in accordance with the terms of the
Agreement and to acknowledge receipt of the initial deposit of $ ({in
the form of a check, subject to clearance) from Buyer as the initial Deposit due
thersunder, .

By:
Name:
its:
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EXHIBIT A )
Legal Description
. : i
!
1
i
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EXHIBITB

SEE ATTACHMENT FOR TITLE COMMITMENT
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EXHIBITC.
GRANT. GAIN E DEE

APN: 124-30-311-031
124-30-312-014 and 015
124-30-312-(17 and 018
124-30-312-025 - 169, inclusive
124-30-312-171 and 172
124-30-312-177
124-30-312-780 - 182

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

Midland Loan Services
10851 Mastir, Suite 700
Overland Park, KS 66210
Attention: Bryan Tumer

MAIL TAX STATEMENTS TO:

Pacifica Compdhies LLC,

a Californja limited liability company
1785 Hancock Street, Suite 100
San Diego, California 92110

(Above Spaces for Recorder’s Use Only)

‘GRANT, BARGAIN AND SALE DEED

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,
Palmifla Devsiopment Co., Inc., @ Nevada corporation, by Greystar Real Estate
Partners, John Rials as agent, as duly appointed Receiver of the Property, pursuant o
that certain Ortler Appointing Receiver dated August 18, 2009, submilted by U.S. Bank
Nationa} Assaciation as Trustee For The Registered Holders of ML-CFC Comimercial
Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series 2007-7,
by and through Midland Loan Services, Inc., as its Special Servicer, in connection with
that certain lawsuit captioned U.S. Bank National Association as Trusiee For The
Registered Hoiders of ML-CFC Commerclal Mortgage Trust 2007-7 Commercial
Mortgage Pass-Through Certificates Series 2007-7, by and through Midland Loan
Sewvices, Inc., as its Special Servicer, vs. Palmilla Development Co., Inc., a Nevada
corporation, Case No. 09-A598321 pending in Department 8 of the Eighth Judicial
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District Court in Clark County, Nevada, hereby, in compliance with the terms of said
Order Appointing Receiver, GRANTS, BARGAINS and SELLS to Pacifica Companies
LLC, a California fimited hiability company, that certain real property located in the County
of Clark, Stats of Nevada, more particularly described in Exhibif “A” attached hereto and
incorporated herein by this reference;

TOGETHER WITH all and singular the tfenements, hereditaments and
appurtenances thereunto belonging, or In anywise appertaining, and the reversion and
reversions, remainder and remainders, rents, issues and profits thereof;

SUBJECT TO all faxes, assessments, reservations in patents and alf easements,
rights of way, encumbrances, liens, covenents, conditions and resfrictions, obligations,
Habilities and other malters as may appear of record.

IN WITNESS WHEREOF, the unders?gned' has signed this document as of the
day and year indicated,

Signed, sealed and delivered intha
presence of: '
GRANTOR:
Palmilla Devélopment Co., Inc.,
- a Nevada corporation -
By: Greystar Real Estate Partners, John Rials
as agent, as duly appointed Receiver of the
Property
Johr Rials
State of Nevada
County of
. This insqument was acknowledged before me on by
as of
. ' {Signature of notarial officer)
{Seal, if any) :
...................................................................... (Tide and rank (optional)
2
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EXHIBIT A

_ Legal Description
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EXHIBIT D
AFFIDAVIT
STATE OF NEVADA)
COUNTY OF CLARK)

BEFORE ME, the undersigned authority, personally appeared John Rials

{"Affiant") as agent of Greystar Real Estate Partners, the duly appointed Receiver
("Seller") pursuant to that certain Order Appointing Recelver dated August 18, 2009,
submitted by U.8. Bank National Association as Trustee For The Registered Holders of
ML-CFC Commercial Morigage Trust 2007-7 Commercial Mortgage Pass-Through
Certificates Serizs 2007-7, by and through Midland Loan Services, Inc., as iis Special
Servicer ("Order Appointing Receiver”), who being by me first duly swom, deposes
and says:

1 e

s, this. o Order Anpoint "
the rights, title and interest in and to the real property of Palmilla Development Co., Ing,,
a Nevada corperation, more particularly described on the attached Exhibit A hereto
{the "Property” to Pacifica Companies LLC, a California limited fability company
("Buyer”).

2. There have been no improvements, alterations or repairs to the Property
authorized by Sefler for which the costs thereof remain unpaid; there are no
construction; materialmen's or laborers' liens against the Properly arising through work
performed by or for Sefler. o ‘

3. Pursuant to Section 1445 of the Intemal Revenue Code, a transferee
{buyer) of a U.S. real property interest must withhold tax if the transferor {seller) is a
foreign person This Affidavit is given to inform Buyer that withholding of tax is not
required upon Seller's disposition of a U.8. real property interest, Selfler is not a
nonresident alier; for purposes of U.S. income taxation purposes. Seller’s U.S. taxpayer
identifying numbaer is . Seller understands that this certification may
be disclosed to the Internal Revenue Service by Buyer and that any faise statement
made here cou'd be punished by fine, imprisonment or both, .

4. There are no parties in possession of the Propéﬂy other than the tenants
set forth on the attached list of tenants.

5. Under penalties of perjury Affiant declares that he has examined this
certification and to the best of his knowledge and belief it is true and complete.

[SIGNATURE ON FOLLOWING PAGE]
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Greystar Real Estate Pariners, John Rials as
agent, as duly appointed Receiver of the
Property

John Rigls
State of Nevada g
County of
This instrument was acknowledged before me on by ;
as of . i
| {Signature of notariat officer) :
(Seal, if any) : !
(Title and rank {(optional}) {
i
i
i
6
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EXHIBIT E
F SALE

Greystar Real Estate Pariners, John Rials as agent, as duly appointed Receiver
of the Property ("Assignor”}, pursuant to that certain Order Appointing Receiver dated
August 18, 2009, submitied by U.S. Bank National Association as Trustee For The
Registered Holders of ML-CFC Commercial Morigage Trust 2007-7 Commercial
Mortgage Pass-Through Certificates Series 2007-7, by and through Midland Loan
Services, Inc., as its Special Servicer ("Order Appointing Receiver”), in accordance
with the Agreesment for Sale and Purchase of Property dated 2010 and in
consideration of the sum of Ten Dollars ($10.00) (the sufficiency and receipt of which
are hereby acknowledged), and pursuant to the Order Appointing Receiver, does
hereby grant, bargain, sell, convey, assign, transfer, set over and deliver (collectively,

“assign”) unto Pacifica Companies LLC, a California fimited fiability company
(*Assignee”), all of Assignor's right, title and interest in and to all of the fumiture,
fumishings, fixtures, equipment and other tangible personal properfy, that is now

Imilia. Development.Co. g8

Nevada oorporaﬁon, described on Exhibit A attached hereto ‘and used in connection
with the managsrment, operation, or repair of the Real Property (coliectively, "Personal
Property”).

TO HAVE AND TO HOLD the Personal Property unto Assignee and Assignee's
heirs, legal representatives, successors and assigns forever.

The Personal Property is beifig assigned "as is™, "where is"™, and "with all
faults” as of the date of this bill of sale, without any representation or warranty
whatsoever as to its condition, fitness for any particular puarpose,
merchantability or any other warranty, express or implied. Assignee is hereby
acquiring the Personal Property based solely upon assignee's own independent
investigations and inspections of that property and not in reliance on any
information provided by Assignor or Assignor’s agents or contractors,
Asgsignor has made no agreement to alter, repair or improve any of the Personal
Property. Assignor specifically disclaims any warranly, guaranty or
representation, oral or written, past or present, express or implied, concerning
the Personal Property or Assignor’s title thereto.

iN WITNESS WHEREOF, Assignor has signed, sealed, and delivered this Bill of
Sale as of the day of , 2010.

Greystar Real Estate Partners, John Rials-as
agent, as duly appomted Receiver of the
- Property

John Rials

PR
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EXHIBIT F
ASSIGNMENT AND ASSUMPTION AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT, dated as of the ___

day of . 2010, by and between Greystar Real Estate Partners, John Rials as
agent, as duly appointed Receiver of the Property (*Assignor”), pursuant to that certain

Order Appomhng Receiver dated August 18, 2008, submitted by U.S. Bank National

Association as Trustee For The Registered Holders of ML-CFC Commercial Morigage
Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series 2007-7, by and
through Midland Loan Services, Inc., as its Special Servicer ("Order Appointing
Receiver”), and Pacifica Companies LLC, a Cai” fornia limited habmty company
("Assignes”).

WHEREAS, Assignor and Assignee entered into that certaln Agreement for Sale
angd Purchase of Property ("Agreement”) dated . 2010, for the sale
and purchase of cerfain "Property” consisting of "Real Property” (as more parficularly

described in Zxhibif A _aftached _hereto),.."Personal..Propesrty’ and “intangible ——

Property” (as more particularly described in this Assignment and Assumption
Agreement), as said terms are defined in the Agreement;

WHEREAS, Assignor, pursuant 1o the Agreement and the Order Appointing
Receiver, desiras to assign, transfer, set over and deliver io Assignee all of Assignor's
right, title and interest in and to the Intangible Property as hereinafter provided; and

WHEREAS, Assignes desires to assume thé duties and obligations of Assignor
with respect to the intangible Property.

NOW, THEREFORE, In accordance with the Agreement and in consideration of
the sum of Ten Dollars ($10.00), the sufficiency and receipt of which are hereby
acknowledged, the parties do hereby covenant and agree as follows and take the
following acticns:

1. Assignor does hereby assign, transfer, set over and deliver unto Assignee
all of the Assignor's right, title and interest, if any, in and to the following property to the
extent the same is transferable by Assxgnor (coﬂectlvely, "Intangible Property™):

{a) any and all leases, tenanoies, licenses and other rights of
occuparcy or use of or for any portion of the Real Properly or the Personal Property
{including all amendments and renewals thereof), in effect as of the date of this
Assignment and Assumption Agreement (collectively, "Leases");

(by any and all any service, maintenance, supply, operafing, or
employment contracts or other agreements, however termed, written or oral, affecting
the use, ownership, maintenance, or operation of all or any part of the Property (but
specifically excluding any Leases and any management agreements) in effect as of the
date of this Assignment and Assumption Agreement {collsctively, "Service Contracts®);
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{c) any and all licenses, permils, authorizations, certificates of
occupancy and other approvals that are in effect for the current use and operation of the
Property {collactively, "Permits");

{d) enyand all warranties, telephone exchange numbers, architectural
or engineering plans and specifications, air rights and development rights that exist as
of the date of this Assignment and Assumption Agreement and reiate to the Real
Property or the Personal Property (collectively, "General Intangibles”); and

fe}  any and all rights to the name of the improvements upon the Real
Property.

2. The Intangible Properly is being assigned "as is”, "where is”, and
"with all faults™ as of the date of this Assignment and Assumption Agreement,
without any representation or warranty whatsoever as to ifs condition, fitness for
any particular purpose, merchantability or any other warranty, express or implied.
Assignee is hereby acqulring the Intangible Property bdsed solely upon
Assignee's ownr independent investigations and Inspections of that Property and

niot i reliance oY any fcrimation provided by Assighor or AssSIgnors agents or
contractors.  Assignor specifically disclaims any warranty, guaranty or
representation, oral or writlen, past or present, express or implied, concerning
the Intangilile Property or Assignor's title therato.

3. Assignee hereby accepts the foregoing assignment of the Intangible
Property and hereby assumes all duties and obligations of Assignor under the Leases,

. Service Contracts, Permits and General Intangibles assigned herein. Assignee shall

defend, indemrify and hold harmless Assignor and the Selter Group and the Lender
Group, as such terms are defined in the Agreement, from and against any and all
Claims asserted against or incurred by Assignor, Seller Group or any member thereof or
Lender Group or any member thereof as a result of any acts or omissions, from and
after the date of this Assignment and Assumpfion Agreement, in connection with the
Leases, Service Contracts, Permits and General Intangibles assigned herein. "Claims”
means claims, demands, causes of action, iosses, damages, Habilities, judgments,
costs and expanses (including attorneys’ fees, whether suit is instituted or not).

4 This Assignment and Assumption Agreement shall be {2) binding upon,
and inure to the benefit of, the parties to this Assignment and Assumption Agreement
and thelr respective heirs, legal representatives, successors and assigns, and (b)
construed in accordance with the laws of the State of without regard to
the application of choice of law principles.
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IN WITNESS WHEREOF, this Assignment and Assumption Agreement has
been signed, sealed and delivered by the parties as of the date first above written,

Greystar Real Estate Partners, John Rials as
agent, as duly appointed Receiver of the
Property

John Rials
ASSIGNEE: -

Pacifica Companies LLC,
a California limited liability company,

By PAC Investors-inc..-

a California corporation
lts: General Manager

By:

Name:

its:

By:

Name:

iis:
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EXHIBIT G
NOTICE TO TENANT
, 2010
RE:
Dear Tenant:

Please be advised that on this date Paimilia Development Co., inc., a Nevada
corporation, by Greystar Real Estate Parlners, John Rials as agent, as duly appointed
Receiver of the Property, pursuant io that certain Order Appointing Receiver dated
August 18, 2009, submitted by U.S. Bank National Assodiation as Trustee For The
Registered Hf.slders of ML-CFC Commercrai Morlgage Trust 2007~'? Commerc:a!

Services, Inc., as its Speclal Servicer (the 'Prior Owner"), has transferred wmership
of the property known as Palmilla Townhomes, to Pacifica Companies LLC, a
California limited liability company {the "New Owner”). All correspondence regarding
your jease should hereafler be semt o ‘the New Owner at

. The New Owner has assumed all obligations
of the landiord under your lease from and after the above date. All security deposits in

-the ‘possession of the Prior Owner have been. delivered to the New Owner. Please

send all further rerital payments under the fease to the New Owner to-the address
designated above for receipt of such payments, unless otherwise directed by the New
Owner.

Thank you very much for your assistance in this matter.
Very fruly yours,

Palmilla Development Co., Inc,,
a Nevada corporation :

By: Greystar Real Estate Partners, John Rials
as agent, as duly appointed Receiver of

the Property

John Rials

e e i
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EXHIBIT H
NOTICE TO SERVICE CONTRACTOR
, 2010
RE:
Dear Service Contractor:

Please be advised that on this date Palmilla Development Co., Inc., a Nevada
corporation, by Greystar Real Estate Pariners, John Rials as agent, as duly appointed
Receiver of the Property, pursuant to that certain Order Appointing Receiver dated
August 13 2009 submitted by US. Bank Nanona! Assoctahcn as Trustee For The

Mortgage Pass-Through Certificates Serm 2007-7 by and mrough Midiand Loan
Services, Inc., as its Special Servicer (the "Prior Owner”), has transferred ownership
of the property known as Paimilla Townhomes, io Pacifica Companies LLC, a
California limited liability company (the "New Owner”). You must look to the New
Owner, and not to the Prior Owner, for all payments and other expenses, if any, due
under your contract for services provided after this date. All correspondence should
be directed to the New Owner at

Very truly yours,
PRIOR OWNER

Paimilia Development Co., Inc.,
a Nevada corporation

By: Greystar Real Estate Pariners, John Rials
as agent, as duly appointed Receiver of
* the Property

John Rials
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Lewis and Roca LLP
3993 Howard Hughes Parkway
Suite 600
Las Vegas, Nevada 89169

NNOP

MICHAEL F. LYNCH, ESQ.

Nevada Bar No. 8555
MLynch@wl R aw.com

LEWIS AND ROCAL LLP

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

Telephone: (702) 949-8200

Facsimile: (702) 949-8398

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For

The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through
Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special

000213

Electronically Filed
03/10/2010 02:23:06 PM

Qi b e

CLERK OF THE COURT

Case No. A-09-595321-C

Dept. No. IX

NOTICE OF NON-OPPOSITION TO
MOTION TO APPROVE SALE OF

Servicer, RECEIVERSHIP PROPERTY

Plaintiff, March 18, 2010

in chambers

Date of Hearing:

V8. Time of Hearing:

Palmilla Development Co., Inc., a Nevada
corporation; and Roe Corporations X to XX,

Defendants.

Plaintiff, U.S. Bank National Association as Trustee For The Registered Holders of ML-
CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series
2007-7, by and through Midland Loan Services, Inc., as its Special Servicer (“Plaintiff”) filed its
Motion to Approve Sale of Receivership Property in this matter on February 11, 2010. Notice of
the in chambers hearing on the Motion was served by mail on Defendant Palmilla Development
Co., Inc. (“Defendant”) on February 15, 2010.

Defendant’s counsel telephoned the undersigned on March 10, 2010, and orally indicated
that Defendant does not intend to oppose the Motion.

No opposition has been filed or received, and no one has notified Plaintiff’s counsel of any
intention to oppose the Motion. The time to oppose the Motion prescribed by EDCR 2.20 has now

passed, Receiver therefore requests the Court construe this as an admission that the Motion is

- 1 - 424748
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Lewis and Roca LLP
3993 Howard Hughes Parkway
Suite 600
Las Vegas, Nevada 89169

000214

meritorious, and grant the relief requested therein. A proposed Order Granting Motion will be
submitted shortly for the Court’s consideration.

POINTS AND AUTHORITIES

The decision to refrain from timely opposing a motion may be construed as an admission
that the motion is meritorious and a consent to granting the same. See King v. Cartlidge, 121 Nev.
926, 928, 124 P.3d 1161, 1162 (2005) (the sole fact that an opposition to a motion for summary
was filed late provided sufficient grounds to deem the motion unopposed and thus meritorious).

EDCR 2.20(c) provides:

Within 10 days after the service of the motion, and 5 days after
service of any joinder to the motion, the opposing party must serve
and file written notice of nonopposition or opposition thereto,
together with a memorandum of points and authorities and
supporting affidavits, if any, stating facts showing why the motion
and/or joinder should be denied. Failure of the opposing party to
serve and file written opposition may be construed as an admission
that the motion and/or joinder is meritorious and a consent to
granting the same.

The Motion was filed and served on all parties to this action on February 15, 2010, via first
class U.S. mail. Excluding weekends and holidays, and adding three days for mailing, any
opposition to the Motion was due on or before March 4, 2010.

Defendant has orally informed the undersigned that Borrower does not intend to oppose
the Motion, and the time to oppose the Motion has therefore expired, and no opposition has been
filed or received. Therefore, Plaintiff submits that its Motion is uncontested, requests this Court
recognize the lack of opposition as an admission the Motion is meritorious, and requests this Court
grant the Motion to be submitted shortly for this Court’s consideration.

Dated March 10, 2010.
LEWIS AND ROCA LLP

/s/ Michael F. Lynch

Robert M. Charles, Jr., Esq.

Nevada Bar No. 6593

Michael F. Lynch, Esq.

Nevada Bar No. 8555

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169

(702) 949-8200

(702) 949-8398 (fax)

Attorneys for Plaintiff

_2 - 424748
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1 CERTIFICATE OF SERVICE

2 I hereby certify that service of the foregoing document was made on this date by
3 depositing a copy for mailing, first class mail, postage prepaid, at Las Vegas, Nevada, to the

4 || following:

Brent Larsen, Esq.

6 DEANER, DEANER, SCANN,
MALAN & LARSEN

7 720 S. Fourth Street, #300

Las Vegas, NV 89101

Attorneys for Defendant

Their last known mailing addresses.

10
Dated March 10, 2010.

11

12
/s/Angela Shadrick

13 An employee of Lewis and Roca LLP

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Lewis and Roca LLP
3993 Howard Hughes Parkway
Suite 600 3

Las Vegas, Nevada 89169 424748
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Electronically Filed
03/26/2010 04:35:56 PM

NEOJ Cﬁ;« b s

MICHAEL F. LYNCH, ESQ.

Nevada Bar No. 8555 CLERKOF THE COURT
MLynch@lrlaw.com

LEWIS AND ROCA LLP

3993 Howard Hughes Parkway, Suite 600

Las Vegas, Nevada 89169-5996

Telephone: (702) 949-8200

Facsimile: (702) 949-8398

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For Case No.: 09-A595321
The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7 Dept. No.: IX
Commercial Mortgage Pass-Through

Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special

Servicer, NOTICE OF ENTRY OF ORDER
GRANTING MOTION TO APPROVE
Plaintiff, SALE OF RECEIVERSHIP
PROPERTY
VvS.

Palmilla Development Co., Inc., a Nevada
corporation; and Roe Corporations X to XX,

Defendants.

Please take notice that an Order Granting Motion to Approve Sale of Receivership
Property was entered in the above entitled matter, a copy of which is attached hereto as Exhibit
1.

DATED March 26, 2010.

LEWIS AND ROCA LLP

/s/ Michael F. Lynch

MICHAEL F. LYNCH, ESQ.

Nevada Bar No. 8555

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169

Attorneys for Plaintiff

-1- 527992_1.DOC
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RECEIPT OF COPY
We hereby accept receipt of the foregoing NOTICE OF ENTRY OF ORDER
GRANTING MOTION TO APPROVE SALE OF RECEIVERSHIP PROPERTY.
Dated this 26th day of March, 2010. |

DEANER, DEANER, SCANN,
MALAN & LARSEN

N funan_ o

Brent Larsen, Esq.

720 S. Fourth Street, #300
Las Vegas, NV 89101
Attorneys for Defendant

2- 527992_1.DOC
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Exhibit “1”
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Lewis and Rocs LLP

3993 Howaed Hughes

Parkway, Suite 800
Las Vegas, Nevada 89169

ORIGINAL

ORDR
MICHAEL F. LYNCH, ESQ.

Nevada Bar No. 8555

MLynch@I RLaw.com

LEWIS AND ROCAL LLP

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

Telephone: (702) 949-8200

Facsimile: (702) 949-8398

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For The | Case No. A-09-595321-C
Registered Holders of ML-CFC Commercial
Mortgage Trust 2007-7 Commercial Mortgage Dept. No. IX
Pass-Through Certificates Series 2007-7, by and

through Midland Loan Services, Inc., as its Special

Servicer,
Plaintiff. ORDER GRANTING MOTION TO
v 4L, APPROVE SALE OF RECEIVERSHIP
. PROPERTY
Palmilla Development Co., Inc., a Nevada -
corporation; and Roe Corporations X to XX, ?gi%fflgfémz 3/(1)3/2%110
Defendants.

This matter came before this Court on March 18, 2010, on the unopposed Motion to
Approve Sale of Receivership Property (the “Motion”) filed and served on February 11, 2010, by
U.S. Bank National Association as Trustee For The Registered Holders of ML-CFC Commercial
Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series 2007-7, by and
through Midland Loan Services, Inc., as its Special Servicer (“Lender”). Lender filed and served a
Notice of Filing [the proposed Purchase and Sale Agreement] Exhibit in Support of the Motion on
February 24, 2010. Lender filed and served a Notice of Non-Opposition to the Motion on March
10, 2010.
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The Court finds that Greystar Real Estate Partners, with John Rials as its agent
(“Receiver”), was appointed as receiver in this action on September 3, 2009, to take possession,
custody, and control of the real property identified by the Clark County Tax Assessor Parcel Nos:

a. 124-30-311-031;

b. 124-30-312-014 and 015;

c. 124-30-312-017 and 018;

d. 124-30-312-025 — 169, inclusive;

e 124-30-312-171 and 172;

f 124-30-312-177; and

g 124-30-312-180 - 182, inclusive,
(the “Property”) colloquially referred to as the Palmilla Townhomes, generally located northeast
of the intersection of West Ann Road and North Decatur Boulevard in North Las Vegas.

Having read and considered the Motion and the Notice of Filing Proposed Purchase and
Sale Agreement of the Property by and between Receiver and Pacifica Companies, LLC (“Buyer”)
with an execution date of February 5, 2010, (the “PSA”) and the oral argument of counsel together
with the pleadings and papers on file herein, and finding good cause therefor:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT:

1, The Lender has provided sufficient notice of the proposed sale and PSA to all
necessary parties to this action;

2, The PSA is hereby approved as a full and final disposition of the Property;

3, The purchase price contained within the PSA is in the range of fair market value for

the Property, is commercially reasonable, and is an arms’ length transaction; and
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Lewis snd Roca LLP

Parkway, Suite 600
Laz Vegas, Nevads $9169

4. The Receiver is hereby authorized to sell and to fully convey all of the interest of

Palmilla Development Co., Inc., a Nevada corporation (“Borrower™), in the Property, to Buyer,

and is hereby authorized to execute and deliver all documents, including without limitation a deed

to convey title to the Property of Borrower, in order to consummate the sale and fully and finally

convey ownership of the Property in its entirety.

e A
@TRICT

Respectfully submitted by:
LEWIS AND ROCA LLP

o)) Tlmll

Michael F. Lynch, ¥sq.

Nevada Bar No. 8555

3993 Howard Hughes Pkwy., Suite 600

Las Vegas, Nevada 89169

(702) 949-8200

(702) 949-8398 (fax)

Attorneys for U.S. Bank National Association
as Trustee For The Registered Holders of ML-
CFC Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through
Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special
Servicer

Dated Marcho23 _, 2010.

@bm JUDGE ()
(approved /M

DEANER, DEANER, SCANN,
MALAN & LARSEN

Pz N
Brent Larsen, Esq.
Nevada Bar No. 1184
720 S. Fourth Street, #300
Las Vegas, NV 89101
(702) 382-6911
(702) 366-0854 (fax)
Attorneys for Palmilla Development Co., Inc., a
Nevada corporation
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MOT

MICHAEL F. LYNCH, ESQ.
Nevada Bar No. 8555

Lewis and Roca LLP

3993 Howard Hughes Blvd., STE 600
Las Vegas, Nevada 89012
Telephone: (702) 949-8200
Facsimile: (702) 949-8398

Email: mlynch@lrlaw.com

Attorneys for Plaintiff

Electronically Filed
09/02/2010 11:45:30 AM

et |

CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee
For The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through
Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special
Servicer,

Plaintift,
vs.

Palmilla Development Co., Inc., a Nevada
corporation; and Roe Corporations X to
XX,

Defendants.

Case No.: 09-A595321
Dept. No.: IX
MOTION TO APPROVE RECEIVER’S

FINAL ACCOUNTING AND REPORT AND
TO DISCHARGE RECEIVER

Date of Hearing:

Time of Hearing:

Plaintiff U.S. Bank National Association for the Registered Holders of ML-CFC

Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series

2007-7, by and through Midland Loan Services, Inc. as its Special Servicer (“Plaintiff”) by and

through its attorney Michael F. Lynch of Lewis and Roca LLP moves the Court for Approval of

Receiver’s Final Accounting and Report (the “Final Report”) and to Discharge Receiver.
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Dated August 28, 2010.

Please take notice that the undersigned will bring the foregoing Motion on for hearing on

the / day of October

LEWIS AND ROCA LLP

/s/ Michael . Lynch

MICHAEL F. LYNCH, ESQ.
Nevada Bar No. 8555

3993 Howard Hughes Blvd., STE 600
Las Vegas, Nevada 89012

Telephone: (702) 949-8200
Facsimile: (702) 949-8398

Email: mlynch@lrlaw.com

Attorneys for Plaintiff

NOTICE OF MOTION

, 2010, in Department 9 of the above-entitled Court, at the

hour of CHAMBERG m. or as soon thereafter as counsel can be heard.

Dated August 13, 2010.

LEWIS AND ROCA LLP

/s/ Michael F. Lynch

MICHAEL F. LYNCH, ESQ.
Nevada Bar No. 8555

3993 Howard Hughes Blvd., STE 600
Las Vegas, Nevada 89012

Telephone: (702) 949-8200
Facsimile: (702) 949-8398

Email: mlynch@lrlaw.com

Attorneys for Plaintiff

000225

000225

000225



922000

N

~ N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

I
POINTS AND AUTHORITIES

Court-appointed receivers must file a satisfactory final account and report in order to be
discharged. Kraemer v. Kraemer, 79 Nev. 287, 294, 382 P.2d 394 (1963). Receiver’s Final
Report is attached hereto, and will be served on all interested Parties. (Service of this Motion to
be made and Certificate of Service filed when Notice of Hearing is completed by the Clerk of

Court).

A) Statement of Facts

On September 3, 2009, as supplemented May 17, 2010, the Court entered Orders
appointing Greystar Real Estate Partners, with John Rials as its agent, (“Receiver”) as Receiver
in this action, to take possession, custody, and control of the following property identified by the
Clark County Tax Assessor Parcel Nos:

a. 124-30-311-031;

b. 124-30-312-014 and 015;

C. 124-30-312-017 and 018;

d. 124-30-312-025 through 169, inclusive;

e. 124-30-312-171 and 172;

f. 124-30-312-177;

124-30-312-180 through 182, inclusive, and

h. 124-30-312-022,
more commonly referred to as the Palmilla Townhomes, generally located northeast of the
intersection of West Ann road and North Decatur Boulevard in North Las Vegas (hereinafter the
“Property™).

On June 8, 2010, the Property was sold pursuant to the Grant, Bargain and Sale Deed by
and between Receiver and Pacifica North Vegas LLC (“Buyer”) recorded with the Clark County
Recorder’s Office as document number 20100608:0000104, a true and correct copy of which is

attached hereto as Exhibit “1”. The sale of the Property was approved by this Court by Order

000226

000226

000226



122000

e 3

=]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

entered March 23, 2010, a true and correct copy of which is attached to the Notice of Entry of
Order on file herein and attached hereto as Exhibit “2”. The sale has obviated the need for
Receiver to remain as receiver for the Property.

B) Financial Summary

The following financial documents constitute Receiver’s Final Report, and are submitted

in support of this Motion:

1. Balance Sheet Reconciliation - Exhibit “3”.
2. Management Fee Calculation - Exhibit “4”.
3. Cash Flow Statement - Exhibit “S”.

4. Balance Sheet - Exhibit “6”.

Budget Comparison - Exhibit “7”.

Income Statement for July 2010 - Exhibit “8”.

NS -

Income Statement, 12 months- Exhibit “9”.

8. Trial Balance - Exhibit “10”.

9. General Ledger - Exhibit “11”.

10.  Expense Distribution - Exhibit “12”.

11.  Check Detail - Exhibit “13”.

12. Aged Receivable Report - Exhibit “14”.

13. Security Deposit Activity Report- Exhibit “15”.

D) Receiver’s Fees

Receiver’s invoices have been included in the monthly interims filed since the
appointment of Receiver. The fees are for expenses reasonably incurred in connection with the
performance of the Receiver’s duties, all costs are directly allocable to the Receivership Estate,
and no costs of overhead are included in the Receiver's expenses.

CONCLUSION

By this Motion, Plaintiff respectfully requests this Court:

1. Approve Receiver’s Final Report;
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2. Discharge Receiver;
3. Provide that Receiver may collect any remaining deposits and receivables and pay

the remaining liabilities of the receivership and forward and funds remaining after payment of
those liabilities to Lender;

4, Exonerate Receiver’s bond; and

5. Absolve and discharge Receiver of any liability in connection with the

management of the receivership Property.

Dated August , 2010.
LEWIS AND ROCA LLP

/8/ Michael F. Lynch

MICHAEL F. LYNCH, ESQ.

Nevada Bar No. 8555

3993 Howard Hughes Blvd., STE 600
Las Vegas, Nevada §9012

Telephone: (702) 949-8200
Facsimile: (702) 949-8398

Email: mlynch@lrlaw.com

Attorneys for Plaintiff
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Inst#: 201006080000104
Fees: $17.00 NIC Fee: $25.00

RPTT: $48450.00 Ex: #

124-30-312-177

0640842010 08:00:50 AM
APN: 124-30-311-031 Receipt #: 379418
124-30-312-014 and 015 Requestor:
124-30-312-017 and 018 FIRST AMERICAN TITLE HOWARD
124-30-312-171 and 172 DEBBIE CONWAY

124-30-312-180 - 182 CLARK COUNTY RECORDER

124 30~312-~03% 2
RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

Midland Loan Services
10851 Mastin, Suite 700
Overland Park, KS 66210
Aftention: Bryan Turner’

MAIL TAX STATEMENTS, TO

Pacifica North Vegas LLC, i
a Nevada limited liability company, ‘
1785 Hancock Street, Suite 100
San Diego, California 92110
Yrs 7/ S68 s
{Above Space for Recorder s Use Only)

GRANT, BARGAIN AND SALE DEED

FOR VALUABLE CONSIDERATION, receipt of which Is hereby acknowledged, Palmilla
Development Co., Inc., a Nevada corporation, by Greystar Real Estate Partners, John Rials
as agent as duly appomted Recelver of the Property, pursuant to that certain Order

nk National Association as
Trustee For The Registered Holders of ML~CFC Commerc:al Mortgage Trust 2007-7
Commercial Mortgage Pass-Through Certificates Series 2007-7, bysand through Midiand
Loan Services, Inc., as its Special Servicer, in connection with that cer lawsuit captioned
U.S8. Bank Nat:onal Association as Trustee For The Reglstered Ha ders of ML-CFC
Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series
2007-7, by and through Midland Loan Services, Inc., as its Special Servicer, vs. Palmilla
Development Co., Inc., a Nevada corporation, Case No. 09-A595321 pending in Department
9 of the Eighth Judicial District Court in Clark County, Nevada, hereby, in compliance with the
terms of said Order Appointing Receiver, GRANTS, BARGAINS and SELLS 1o Pacifica North
Vegas LLC, a Nevada limited liability company, that certain real property located in the County
of Clark, State of Nevada, more particularly described in Exhibit “A” attached hereto and
incorporated herein by this reference;

TOGETHER WITH all and singular the tenements, hereditaments and appurtenances
thereunto belonging, or in anywise appertaining, and the reversion and reversions, remainder
and remainders, rents, issues and profits thereof;
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SUBJECT TO all taxes, assessments, reservations in patents and all easements,
rights of way, encumbrances, liens, covenants, conditions and restrictions, obligations,
liabilities and other matters as may appear of record.

[SIGNATURE ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the undersigned has signed this document as of the day
and year indicated.

Signed, sealed and delivered in the presence of;
GRANTOR:

Palmilla Development Co., Inc.,
a Nevada corporation

By: Greystar Real Estate Partners, John Rials as
agent, as duly appointed Receiver of the
Property, pursuant to that certain Order
Appointing Receiver dated August 18, 2009,
in connection with (.S, Bank National
Association as Trustee For The Registered
Holders of ML-CFC Commercial Morigage
Trust 2007-7 Commercial Mortgage Pass-
Through Certificates Series 2007-7, by and
through Midiand Loan Services, Inc., as its
Special Servicer, vs. Palmilla Developrnent Co.,
w7 i edne,, g-Mevada corporation, Case No, 09-

95321 pgnding in Department 9 of the Eighth

/Judigi strjc‘t Court in Clark County, Nevada

Jhn Rials ] 1 | MM
State of 0\\ N2V

County Of \'r\'\('!‘«‘(j LY W QC\ l{\_‘ 5

3 This iﬁtrument was aQ knowledged before me on z.@: "5\-] , 2010, by
AN ) &“ as Vi Lo\ of \,‘., \r"["‘t)f)..('&d,\ T B

(Stgrature of no

I itnbecly D. Hader

(Title and rank (optional))

(Seal, if 4

-----------------------------------------------------------------------

i \ o -
— AN
%‘. officer) ?Y
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Exhibit "A"
Legal Description
Real property in the City of , County of Clark, State of Nevada, described as follows:

PARCEL ONE (1)

LOT SEVEN (7) IN BUILDING THREE (3) OF AMENDED PLAT OF PALMILLA TOWNHQOMES - PHASE 1, AS
SHOWN BY MAP THEREOF ON FILE IN BOOK 118 OF PLATS, PAGE 8, IN THE OFFICE OF THE COUNTY
RECORDER OF CLARK COUNTY, NEVADA, AS AMENDED BY CERTIFICATE OF AMENDMENT RECORDED
MARCH 15, 2005 IN BOOK 20050315 AS DOCUMENT NO. 02792, OFFICIAL RECORDS, AND BY
CERTIFICATE OF AMENDMENT RECORDED MARCH 16, 2005 IN BOOK 20050316 AS DOCUMENT NO.
04327, OFFICIAL RECORDS.

PARCEL TWO (2):

LOTS THREE (3), SEVEN (7),.EIGHT (8), TEN (10) AND ELEVEN (11) IN BUILDING SIX (6); LOTS ONE
(1) THROUGH TWELVE (12) INCLUSIVE, IN BUILDING SEVEN (7); LOTS ONE (1) THROUGH TWELVE
(12) INCLUSIVE, IN BUILDING EIGHT (8); LOTS ONE (1) THROUGH TWELVE (12) INCLUSIVE, IN
BUILDING NINE (9); LOTS ONE (1) THROUGH TWELVE (12) INCLUSIVE, IN BUILDING TEN (10); LOTS
ONE (1) THROUGH TWELVE (12) INCLUSIVE, IN BUILDING ELEVEN (11); LOTS ONE (1) THROUGH
TWELVE (12) INCLUSIVE, IN BUILDING TWELVE (12); LOTS ONE (1) THROUGH TWELVE (12)
INCLUSIVE, IN BUILDING THIRTEEN (13); LOTS:ONE (1) THROUGH TWELVE (12) INCLUSIVE, IN
BUILDING FOURTEEN (14); LOTS ONE (1) THROUGH.TWELVE (12) INCLUSIVE, IN BUILDING FIFTEEN
(15); LOTS ONE (1) THROUGH TWELVE (12) INCLUSIVE, IN BUILDING SIXTEEN (16); LOTS ONE (1)
THROUGH TWELVE (12) INCLUSIVE, IN BUILDING SEVENTEEN (17); LOTS ONE (1) THROUGH TWELVE
(12) INCLUSIVE, IN BUILDING EIGHTEEN (18); LOTS ONE (1), FOUR (4), NINE (9), TEN (10) AND
TWELVE (12) IN BUILDING NINETEEN (19); AND LOTS ELEVEN (11) AND TWELVE (12) IN BUILDING
TWENTY (20) OF PALMILLA TOWNHOMES - PHASE 2 AS SHOWN BY MAP THEREOF ON FILE IN BOOK
115 OF PLATS, PAGE 49, IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA.

PARCEL THREE (3):

THE NON EXCLUSIVE EASEMENTS APPURTENANT TO THE PROPERTY DESCRIBED IN PARCELS ONE (1)
AND TWO (2) OVER, ACROSS AND FOR THE USE OF THE PRIVATE STREETS; COMMON ELEMENTS AND
COMMON AREAS AS DELINEATED UPON THE PLAT OF PALMILLA TOWNHOMES - PHASE 2, AS SHOWN
BY MAP THEREOF ON FILE IN BOOK 115 OF PLATS, PAGE 49, IN THE OFFICE OF THE COUNTY
RECORDER'S OFFICE OF CLARK COUNTY, NEVADA AND UPON THE PLAT OF AMENDED PLAT OF
PALMILLA TOWNHOMES-PHASE 1, AS SHOWN BY MAP THEREOF ON FILE IN BOOK 118 OF PLATS, PAGE
8, IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA, AS SET FORTH IN THAT
CERTAIN DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS AND RESERVATION OF
EASEMENTS FOR PALMILLA, RECORDED DECEMBER 10, 2003 IN BOOK 20031210 AS DOCUMENT NO.
03076, OFFICIAL RECORDS, AND IN ANNEXATION AMENDMENTS THERETO RECORDED AUGUST 21,
2006 IN BOOK 20060821 AS DOCUMENT NUMBERS 03685, RECORDED SEPTEMBER 6, 2006 IN BOOK
20060906 AS DOCUMENT NO. 00388 AND RECORDED FEBRUARY &, 2007 IN BOOK 20070206 AS
DOCUMENT NO., 02991 AND RECORDED FEBRUARY 27, 2007 IN BOOK 20070227 AS DOCUMENT NO.
03972, OFFICIAL RECORDS
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STATE OF NEVADA
DECLARATION OF VALUE FORM
1. Assessor Parcel Number(s)
a. 124-30-311-031, 124-30-312-014 & 015
b. 124-30-312-017 & 018
¢. 124-30-312-025-169, 124-30-312-171 & 172
d. 124-30-312-177, 124-30-312-180 — 182
2. Type of Property:

a. Vagant Land b. Single Fam. Res. |FOR RECORDER’S OPTIONAL USE ONLY
c. Condo/Twnhse d. 2-4 Plex Book: Page:
e Apt. Bldg f Comm’1/Ind’1 Date of Recording;
g Agricultural h. Mobile Home Notes:
Other
3. a. Total Value/Sales Price of Property $ 9,500,000.00
b. Deed in Lieu of* Foxeclosure Only (value of property) ( )
c. Transfer Tax Value; = - $ 9,500,000.00
d. Real Property Transfer Tax’ Due $ 48.450.00

4. If Exemption Claimed:

a. Transfer Tax Exemption per NRS ,,375 090, Section

b. Explain Reason for Exemption;

5. Partial Interest: Percentage being trans‘féﬁéd:ﬂ 00.00 o4

The undersigned declares and acknowledg

sunder penalty of perjury, pursuant to

NRS 375.060 and NRS 375.110, that the information provided is cotrect to the best of their
information and belief, and can be supported by documentation if called upon to substantiate the
information provided herein. Furthermore, the parties agree that disallowance of any claimed.
exemption, or other determination of additional tax due, may result in a penalty of 10% of the tax

due plus interest

1% per month. Pursuant to NRS 375.030, the Buyer and Seller shall be
able for any additional amount owed. ‘

Capacuy_Grantor

Capacity

SELLER (GRANTOR) INFORMATION
(REQUIRED)

Print Name: Palmilla Davelopment Co., Inc., by
Address: Greystar Real Estate Partners, as
City: Receiver, 3200 E. Camelback Rd., #255
State; Phoenix, AZ Zip: 85018

BUYER (GRANTEE) INFORMATION

(REQUIRED)
Print Name: Pacifica North Vegas LLC

Address: 1785 Hancock St., #100
City: San Diego
State:CA

Zip: 92110

COMPANY/PERSON REQUESTING RECORDING (required if not seller or buver)

Print Name: Sharon Silverberg, First American
Address: 2490 Paseo Verde Pkwy, #100
City: Henderson

Escrow #:

State: NV Zip: 89074

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

CCOR_DV_Form.pdf ~ 01/12/09
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STATE OF NEVADA -
DECLARATION OF VALUE C

1. Assessor Parcel Number(s)

a)_APN 124-30-311-031 , [2Y-30-312-0i9+%0.15

DY L2 -2p-2f2-OfTv 01 & . (2Y-30-3(2.~ ou-/b? Jtefus foe.
C fiv-20.3/2.- 17] ohl (3 ¢ 2y-30 242-177

dDIZY 230340 /5D [ Fr and 11¥-30-3/2- 020

2. Type of Property

a) Vacantland  b) [_] Single Fam. Res. [ FOR RECORDERS OPTIONAL USE
¢) [ Condo/Twnhse d) [ ] 2-4 Plex Book Page:

e) f { Apt. Bldg. f) [ ] comm'ifind' Date of Recording:

g) D Agricultural -, h) l:} Mobile Home Notes:

iy [ other ]

3. a)Total Value/Safe‘s ice of Property: $9,500,000.00

b) Deed in Lieu of Foreglosure, Only (value of (8 )
: $9,500,000.00
$48,450.00

¢) Transfer Tax Value:

d) Real Property Transfer Tax

4. |f Exemption Claimed:

a. Transfer Tax Exemption, per 375, 090 Secuon
. Explain reason for exemption: v

5. Partial Interest: Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant io NRS
375.060 and NRS 375.110, that the information providéd is correct to the best of their
information and belief, and can be supported by documentation if called upon to substantiate
the information provided herein. Furthermore, the parties agree that disallowance of any
claimed exemption, or ather determination of additional tax due,"may result in a penalty of
10% of the tax due plus intergst at %% per month. Pursuant to NRS.375. 030 the Buyer and
Seller shall be fointly and sevgrally fable for any additional amoun owed

Signature: Capacity: . ,;Z,: _cfa ~

Signature: ,_Deapa, L T Sran; Capacity: v Ji
SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFBRMATION

(REQUIRED) (REQUIRED)

Print Name: Palmilla Development Co., Inc. Print Name: Pacifica North Vegas, LLC

Address: 3200 E. Camelback Road, Suite Address: 1785 Hancock Street, #100

City:  Pheonix City: _San Diego

State; AZ Zip: 85018 State: CA Zip: 92110

COMPANY/PERSON REQUESTING RECORDING (required if not seller or buver)

First American Title Insurance
Company National Commercial

Print Name: Services File Number: NCS-425712-HHLV sgs/kh
Address 2490 Paseo Verde Parkway, #100
City: Henderson State: NV Zip: 89074

(AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED)
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MICHAEL F. LYNCH, ESQ.

Nevada Bar No. 8555
MLynch@lIrlaw.com

LEWIS AND ROCA LLP

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169-5696
Telephone: (702) 949-8200

Facsimile: (702) 949-8398

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For Case No.: 09-A595321
The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7 Dept. No.: IX
Commercial Mortgage Pass-Through
Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special
Servicer, NOTICE OF ENTRY OF ORDER
GRANTING MOTION TO APPROVE
Plaintiff, SALE OF RECEIVERSHIP
PROPERTY

VS.

Palmilla Development Co., Inc., a Nevada
corporation; and Roe Corporations X to XX,

Defendants.

Please take notice that an Order Granting Motion to Approve Sale of Receivership

Property was entered in the above entitled matter, a copy of which is attached hereto as Exhibit

1.
DATED March 26, 2010.
LEWIS AND ROCA LLP

/s/ Michael F. Lynch

MICHAEL F. LYNCH, ESQ.

Nevada Bar No. 8555

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169

Attorneys for Plaintiff

-1- 527992 1.DOC
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RECEIPT OF COPY
We hereby accept receipt of the foregoing NOTICE OF ENTRY OF ORDER

GRANTING MOTION TO APPROVE SALE OF RECEIVERSHIP PROPERTY.
Dated this 26th day of March, 2010.

DEANER, DEANER, SCANN,
MALAN & LARSEN

_M&.&Mw\’

Brent Larsen, Esq. _
720 S. Fourth Street, #300
Las Vegas, NV 89101
Attorneys for Defendant

2- 527992_1.D0OC
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ORIGINAL
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MICHAEL F, LYNCH, ESQ.

Nevada Bar No. 8555
MLynch@I RLaw com

LEWIS AND ROCAL LLP

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

Telephone: (702) 949-8200

Facsimile: (702) 949-8398

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For The | Case No. A-09-595321-C
Registered Holders of ML-CFC Commercial
Mortgage Trust 2007-7 Commercial Mortgage Dept. No. IX
Pass-Through Certificates Series 2007-7, by and

through Midland Loan Services, Inc., as its Special

Servicer,
Plaintiff ORDER GRANTING MOTION TO
Vs 4B, APPROVE SALE OF RECEIVERSHIP
: PROPERTY
Palmilla Development Co., Inc., 2 Nevada S
corporation; and Roe Corporations X to XX, ?ﬁi%ff%m: 3/(1)3/3(:;0
Defendants.

I SR O :
8 R EBERYEYB S =

This matter came before this Court on March 18, 2010, on the unopposed Motion to
Approve Sale of Receivership Property (the “Motion”) filed and served on February 11, 2010, by
U.S. Bank National Association as Trustee For The Registered Holders of ML-CFC Commercial
Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series 2007-7, by and
through Midland Loan Services, Inc., as its Special Servicer (“Lender”). Lender filed and served a
Notice of Filing [the proposed Purchase and Sale Agreement] Exhibit in Support of the Motion on
February 24, 2010. Lender filed and served a Notice of Non-Opposition to the Motion on March
10, 2010.
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The Court finds that Greystar Real Estate Partners, with John Rials as its agent
(“Receiver”), was appointed as receiver in this action on September 3, 2009, to take possession,
custody, and control of the real property identified by the Clark County Tax Assessor Parcel Nos:

a. 124-30-311-031;

b. 124-30-312-014 and 015;

c. 124-30-312-017 and 018;

d. 124-30-312-025 — 169, inclusive;

e. 124-30-312-171 and 172;

f 124-30-312-177; and

g 124-30-312-180 — 182, inclusive,
(the “Property”) colloquially referred to as the Palmilla Townhomes, generally located northeast
of the intersection of West Ann Road and North Decatur Boulevard in North Las Vegas.

Having read and considered the Motion and the Notice of Filing Proposed Purchase and
Sale Agreement of the Property by and between Receiver and Pacifica Companies, LLC (“Buyer”)
with an execution date of February 5, 2010, (the “PSA™) and the oral argument of counsel together
with the pleadings and papers on file herein, and finding good cause therefor:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT:

1, The Lender has provided sufficient notice of the proposed sale and PSA to all
necessary parties to this action;

2. The PSA is hereby approved as a full and final disposition of the Property;

3 The purchase price contained within the PSA is in the range of fair market value for

the Property, is commercially reasonable, and is an arms’ length transaction; and
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1 _ 4, The Receiver is hereby authorized to sell and to fully convey all of the interest of
2 || Palmilla Development Co., Inc., a Nevada corporation (“Borrower™), in the Property, to Buyer,
3 J] and is hereby authorized to execute and deliver all documents, including without limitation a deed
4 |l to convey title to the Property of Borrower, in order to consummate the sale and fully and finally
5 {| convey ownership of the Property in its entirety.
6 Dated Marche23 _, 2010.
g - @TRICT %@R;_ Jtmciﬁko g
9 || Respectfully submitted by: (approved IMM
10 W LEWIS AND ROCA LLP v DEANER, DEANER, SCANN,
MALAN & LARSEN
M) Tl fustfiisn
12 ichael F, Lynch, ¥sq. Brent Larsen, Esq;
Nevada Bar No. 8555 Nevada Bar No. 1184
13 || 3993 Howard Hughes Pkwy., Suite 600 720 S. Fourth Street, #300
Las Vegas, Nevada 89169 Las Vegas, NV 82101
14 I (702) 945-8200 (702) 382-6911
(702) 949-8398 (fax) (702) 366-0854 (fax)

15 || Attorneys for U.S. Bank National dssociation  Attorneys for Palmilla Development Co., Inc., a
as Trustee For The Registered Holders of ML- Nevada corporation
16 || CFC Commercial Morigage Trust 2007-7
Commercial Mortgage Pass-Through
17 It Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special
18 || Servicer

19
20
21
22
23 j
24
25
26
7|

1
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Palmilla
Balance Sheet Reconciliation
Jul-10
BALANCE SHEET
CASH & CASH EQUIVALENTS
Balance Per Bank
Account Account Description Reconciliation:  Account Liability Q_l.l_a_[t_g'ly Transfer
11020-000 Cash - Operating 0.00 0.00
11032-000 Cash - Escrow 0.00 0.00
11040-000 Cash - Security Deposit 0.00 .00 0.00
11085-000 Petty Cash 0.00 0.00 01/10 Danielle Chev-Brown
Total Cash 0.00
ACCOUNTS RECEIVABLE
Balance perSub
Account  Account Description ledger: Sub ledger Tied to:
12010-000 Accounts Receivable 35,887.61 15,514.89 A/R Aging
Total Accounts Receivable 35,887.61
PREPAIDS & OTHER CURRENT ASSFI'-;
Account  Account Description Policy Period Start Policy Period End Premium Tota) Premium per Month Balance Remaining:
13050-000 Prepaid Insurance 13,702.00 2/15/2010 2/15/2011 19,344.00 1,612.00 13,702.00
13070-000 Prepaid Property Tax 12,072.23 4/1/2010 6/30/2010 36,216.71 12,072.24 12,072.24
Total Prepaids & Other Assets 25,774.23
TOTALASSETS 61,661.84
ACCOUNTS PAYABLE
Balance per Sub
Account  Account Description {edger: Sub fedger Tied to:
21010-000 Trade Accounts Payable 0.00 - A/P- Aging Detail Report
21058-000 Due to Affliate 19,344.00 19,344.00 Recins Prem 2/15/10-2/15/11
Total Accounts Payable 19,344.00
ACCRUED LIABIUTIES
Account  Account Description Date: Amount: Description:
22010-000 Accrued Expense 0.00
22020-000 Accrued Real Property Tax 110,224.00 09/09-12/09 17,008.00 monthly accrual 68,032.00
01/10-03/10 14,064.00 monthly accrual 42,192.00
04/10-06/10 36,216.71 manthily accrual 36,216.71
3/1/2010 - Payment Clark County Assessor (36,216.71)
110,224.00
22025-000 Accrued Property Insurance 11,679.30 08/01/038-03/15/10 1,557.24 manthly accrual 10,122.06
03/16/10-04/15/10 1,557.24 March prorated insurance 1,557.24
Ne Accrual - PPD through 02/15/2011
Total Accrued Liabilities 121,503.30 11,679.30
OTHER CURRENT LIABILITIES
Balance per Sub
Account  Account Description ledger; Sub ledger Tied to:
23010-000 Prepaid Rent 3,751.15 3,751.15 A/R Aging Report
23030-000 Security Deposits 37,911.35 37,911.35 01/10 Security Depaosit
23090-000 Unclaimed Property Payable 805.78 407.27 06/10 Curtis Green check #202
263 06/10 Gerald Evans ck #265
135.51 06/10 Cearter/Rruggs ck 266
Total Other Current Liabilities 42,468.28
OWNER'S EQUITY
Current Period
Account  Account Description Change: Explanatiop for Change:
31024-000 Capital 121,069.82
33000000 Distributions i
34000-000 Retained Earnings 149,347.63

34010-000 Current Year Earnings

Total Owner's Equity

368,730.58

YTD Net Income

per Budget Comp
264,596.64

TOTALLIABILITIES AND OWNER'S EQUITY

OUT OF BALANCE

61,661.84

{46)
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Management Fee Calculation

Palmilla

For the Month Ending, July 31, 2010

Total Income Per Income Statement (Net of any rebills)

ADD: Water/Sewer Rebill
Trash Rebill
Electric Rebill
Gas Rebill
Other

LESS: Vendor Refunds

Change in Prepaid/Delinquency
June Mangement Fee Calculation

Close out Management Fee Percent

Management Fee Based Upon Percentage of Collections

Minimum Fee - $25.00 per door/157 Units

CLOSE OUT MANAGEMENT FEE

Prepared By:

Deb Grieger

$ -

$ ;

$ ;

$ -

$ -

$ -

$ -

$ -

$ 3,925.00
50.00%

$ 1,962.50

$ 3,925.00

$ 1,962.50
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'STAR

Cash, Beginning of Period

Statement of Cash Flows

Palmilla
Month Ending July 31, 2010

Changes in cash flow from Operating Activites:

Net Income from Operations

Assets
Utility Deposits
Escrows Deposits
Investment Securities
Accounts Receivable

Prepaids & Other Current Assets

Land

Construction in Progress
Building & Improvements
Tenant Improvements
Leasehold Improvements
Leasing Commissions
Capitalized L.ease Costs
Computer Software
Computer Hardware

Furniture, Fixtures & Equipment

Unrealized Appreciation
Capital Renovations
Notes Receivable
Intangible Assets
Other Assets

Total Change in Assets

Liabilities
Accounts Payable
Accrued Liabilities
Other Current Liabilities
Long Term Liabilities
Total Change in Liabilities

Owner's Equity
Capital
Contributions
Distributions
Retained Earnings
Current Year Earnings
Prior Year Tax Adjustments
Prior Year Adjustments
Unrealized Gain
Non-Deductible Items

Total Change in Owner's Equity

Cash, End of Period

$0.00
$0.00
$0.00
$0.00
$149.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00

{$4.036.76)
$0.00
$0.00
$0.00

$0.00
$0.00
{337.340.70)
$0.00
$0.00
$0.00
$0.00
$0.00
$0.00

$55,458.49

($14,230.03)

$149.00

{$4,036.76)

{$37,240.70)

$0.00
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8/2/2010 12:45 PM

Balance Sheet (Accrual)
Palmilla - (swpalmil)
Months: Jul 2010

062000

ASSETS

Current Assets

Accounts Receivable
Accounts Receivable 35,887.61
Total Accounts Receivable 35,887.61
Prepaids & Other Current Assets
Prepaid Insurance 13,702.00
Prepaid Real Property Taxes 12,072.23
Total Prepaids & Other Current Assets 25,774.23
7otal Current Assets 61,661.84
Fixed Assets
TOTAL ASSETS ‘ 61,661.84
LIABILITIES AND OWNER'S EQUITY
LIABILITIES
Current Liabilities
Accounts Payable
Due To Affliate 19,344.00
Total Accounts Payable 19,344.00
Accrued Liabilities
Accrued Real Property Taxes 110,224.00
Accrued Insurance 11,679.30
Total Accrued Liabilities 121,903.30
Other Current Liabilities
Prepaid Rent 3,751.15
Security Deposits 37,911.35
Unclaimed Property Payable 805.78
Total Other Current Liabilities 42,468.28
Total Current Liabilities 183,715.58
TOTAL LIABILITIES 183,715.58
Owner's Equity
Capital 131,069.82
Distributions (771,201.77)
Retained Earnings 149,347.63
Current Year Earnings 368,730.58
TOTAL OWNER'S EQUITY (122,053.74)
TOTAL LIABILITIES AND OWNER'S EQUITY 61,661.84

Page 1
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MIDLAND LOAN SERVICES, as Its Specia
Servicer,

Appellant,
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PALMILLA DEVELOPMENT CoO., INC., a
Nevada corporation, and HAGAI RAPAPORT,
an individual,

Respondents.

APPEAL
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Attorneys for Appellant

Docket 62112 Document 2013-25283



CHRONOLOGICAL TABLE OF CONTENTS TO APPENDIX

Tab Document Date |Vol.| Pages
01 | Complaint 07/16/09 | 1 01-122
02 | Defendant’s Opposition to Application for Order to 08/12/09 | 1 123-145

Show Cause
03 | Notice of Entry of Order Appointing Receiver 09/09/09 | 1 146-164

04 | Notice of Filing Exhibit in Support of Plaintiff’s Motion | 02/24/10 | 1 165-211
to Approve Sale of Receivership Property

05 | Notice of Non-Opposition to Motion to Approve Sale of | 03/10/10 | 1 212-215
Receivership Property

06 | Order Granting Motion to Approve Sale of Receivership | 03/26/10 | 1 216-222

Property
07 | Motion to Approve Receiver’s Final Accounting and 09/02/10 | 1 223-250
Report and to Discharge Receiver 2 251-293
08 | Notice of Entry of Order Granting Motion Seeking 11/02/10 | 2 294-299

Approval of Receiver’s Final Accounting and Report and
to Discharge Receiver

09 | First Amended Complaint 11/24/10 | 2 300-423
10 | Second Amended Complaint 04/11/11 | 2 424-500

3 501-557
11 | Motion to Dismiss, or in the Alternative, Motion to 06/13/11| 3 558-599

Require a Substantial Bond from Plaintiff and to Stay the
Proceedings Until the Bond is Posted

12 | Opposition to Defendant’s Motion to Dismiss, or in the | 06/30/11 | 3 600-667
Alternative, Motion to Require a Substantial Bond from
Plaintiff and to Stay the Proceedings Until the Bond is

Posted
13 | Defendants’ Answer to Second Amended Complaint 08/19/11| 3 668-678
14 | Notice of Entry of Order Denying Defendants’ Motion to | 09/13/11 | 3 679-683
Dismiss

15 | Plaintiff’s Motion for Partial Summary Judgment and 04/25/12 | 3 684-750
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16 | Defendants’ Opposition to Plaintiff’s Motion for Partial | 05/16/12 | 4 909-958
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and 59(E); Alternatively, Motion for Reconsideration or
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28 | Opposition to Plaintiff’s Motion to Amend Order or, 09/20/12 | 7 |1611-1654

Alternatively, Motion for Reconsideration
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Dismiss
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Approval of Receiver’s Final Accounting and Report and
to Discharge Receiver
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Reply in Support of Motion for Partial Summary
Judgment and Request for Deficiency Hearing Pursuant
to NRS 40.457

05/25/12

959-968

29

Reply in Support of Plaintiff’s Motion to Alter or Amend
Order Granting Defendants’ Motion for Summary
Judgment Pursuant to NRCP 52(B) and 59(E);
Alternatively, Motion for Reconsideration of order
Granting Defendants’ Motion for Summary Judgment

10/04/12

1655-1750
1751-1826

10

Second Amended Complaint

04/11/11

424-500
501-557
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Attorneys for Plaintiff
DISTRICT COURT

CLARK COUNTY, NEVADA
1.S. Bank National Association as Trustee For | Case No. M 5%
The Registered Holders of ML-CFC

>c

Commercial Mortgage Trust 2007-7 Dept. No.
Commercial Mortgage Pass-Through
Certificates Series 2007-7, by and through
Midiand Loan Services, Inc., as its Special COMPLAINT
Servicer,
Exempt from arbitration: Action in equity
Plaintiff,
~ 0959532
VS. 251099 1=
Palmilla Development Co., Inc., a Nevada
corporation; and Roe Corporations X to XX,
Defendants.
Plaintiff alleges:
Parties, Jurisdiction And Venue
l. Plaintiff is U.S. Bank National Association as Trustee For The Registered Holders

of ML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates

Series 2007-7, by and through Midland Loan Services, Inc., as its Special Servicer (“Lender” or

“Plaintiff).
2. Palmilla Development Co., Inc. (“Borrower”) is a Nevada corporation.
3 This Court has personal jurisdiction over Borrower because it is a Nevada
corporation who transacted business within Nevada.
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1 4. Venue is proper in the Eighth Judicial District Court because the Defendants

2 || incurred and contracted to perform certain obligations in Clark County, which are the subject of

3 || this suit, and because Defendants consented to this venue as the proper venue for this dispute.’
4 5. The true names and capacities, whether individual, corporate, associate,
5 | trust/trustee or otherwise, of defendants named herein as Does I through X and Roe Corporations
6 || X through XX, are unknown to Plaintiff. Said Doe and Roe defendants may assert an interest in
7 the property at issue in this complaint, and are proper parties to this action. Plaintiff shall amend
8 || this complaint to include the true names and capacities of such Doe and Roe defendants as the
9 || same are ascertained.

10 General Allegations

11 6. Borrower borrowed $20,150,000.00 with interest from Artesia Mortgage Capital

12 Corporation, a Delaware corporation (“Criginal Lender”) on or about March 28, 2007 (the

13 || “Loan™).
14 7. The Loan is evidenced by, among other things, that certain Fixed Rate Note dated
15 1| March 28, 2007, bearing an authorized signature on behalf of the Borrower (the “Promissory
16 || Note™). (A true and correct copy of the Promissory Note is attached and incorporated by this
17 || reference as Exhibit “1”).
18 8. The Loan was and is secured by that certain Commercial Deed of Trust, Security
19 Agreement, Fixture Filing Financing Statement and Assignment of Leases, Rents, Income and
20 Profits (as same may have been amended) recorded in the Clark County Recorders’ Office as
21 Document No. 20070330-0002946 (“Deed of Trust™). (A true and correct copy of the Deed of
22 Trust is attached and incorporated by this reference as Exhibit “2),
23 9. The Loan was and is further secured by that certain Assignment of Leases, Rents,
24 || Income and Profits (as same may have been amended) recorded in the Clark County Recorders’
25 Office as Document No. 20070330-0002947 (“Assignment of Rents™). (A true and correct copy
26 || of the Assignment of Rents is attached and incorporated by this reference as Exhibit “3”).
27

LEWIS 28
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1 10.  Original Lender assigned all of its rights and interests in and to the Deed of Trust
2 and the Assignment of Rents to the LaSalle Bank National Association as Trustee For The

3 Registered Holders of ML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-
4 || Through Certificates Series 2007-7 (“LaSalle Bank”) pursuant to that certain Assignment of (a)

5 Commercial Deed of Trust, Security Agreement, Fixture Filing Financing Statement and (b)
Assignment Of Leases, Rents, Income and Profits And Assignment of Assignment of Leases,
Rents, Income and Profits recorded in the Clark County Recorders’ Office as Document No.

20080103-0000543 (the “Assignment of Deed of Trust”). (A true and correct copy of the

O 00 -1

Assignment of Deed of Trust is attached hereto and incorporated herein by this reference as

10 || Exhibit “4”).

11 11.  LaSalle Bank resigned its position as trustee on or about June 30, 2008, and Wells
12 || Fargo Bank, N.A., was appointed as successor trustee (A true and correct copy of the Resignation
13 | of Trustee and Notice of Appointment of Successor Trustee are collectively attached hereto and

14 || incorporated herein by this reference as Exhibit “5”).

00000

15 12. Wells Fargo Bank, N.A_, then resigned its position as trustee on or about December
16 |1 30,2008, and U.S. Bank National Association was appointed as successor trustee (A true and

17 || correct copy of the Resignation of Trustee and Notice of Appointment of Successor Trustee are

18 1l collectively attached hereto and incorporated herein by this reference as Exhibit “6”).

19 13.  Pursuant to the Assignment of Deed of Trust, the Plaintiff holds all beneficial

20 || interest under the Deed of Trust and the Assignment of Rents, and is thereby authorized and

21 | empowered to bring this action.

22 14.  As detailed more fully in the Deed of Trust, the real property securing the
Promissory Note (the “Real Property™) is identified by the Clark County Tax Assessor Parcel Nos.
a. 124-30-311-031;

b. 124-30-312-014 and 015;

c. 124-30-312-017 and 018,

d. 124-30-312-025 — 169, inclusive;

e. 124-30-312-171 and 172;

'3' 491985
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1 f. 124-30-312-177; and

»
.

2 g. 124-30-312-180 — 182, inclusive,
3 more commonly referred to as the Palmilla Townhomes, generally located northeast of the
4 intersection of West Ann Road and North Decatur Boulevard in North Las Vegas, and more
5 specifically described in the Legal Description attached hereto as Exhibit “77.
15. The Real Property is a development containing approximately 157 single-family
rental townhomes, each of which is currently generating, or capable of generating, rental income.

Occupancy is currently estimated at 80%.

R e =

16.  As detailed more fully in the Promissory Note and Deed of Trust, the Borrower was
10 || required to remit monthly payments which included, among other amounts, a constant

11 $111,530.40 per month, with a final maturity date of April 11, 2018. (See e.g., Promissory Note, |
12 1| 3(a); Deed of Trust, 9 1.04-06).

13 17.  Borrower is not current on its payments to Plaintiff on the Loan, and currently owes

§ 14 || $390,941.14 in past due interest, $55,180.46 in past due principal, $128,031.48 in past due
§ 15 || escrow/reserve, $22,966.12 in past due late charges, $33,033.66 in past due tax advance payments,
16 |i and as of January 31, 2009, an additional $252,166.87 in default interest.
17 18.  Insum, Borrower is currently over $880,000 in arrears on interest and other monies
18 || owed to Plaintiff, as of January 31, 2009.
19 19.  The Deed of Trust defines an “Event of Default” as including when “Borrower fails
20 | to pay any interest, principal or other monies due under the Note or other Loan Documents on the
21 date any such amount is due.” (See Deed of Trust, § 2.01 Events of Default, p. 31).
22 20.  Defendants’ failure to make the past due payments referenced above constitute
23 “Events of Default” under the Loan, the Promissory Note, the Deed of Trust, and the Limited
24 Recourse Obligations Guarantee.
25 21.  The Deed of Trust also provides that “[a]ll Rents generated by or derived from the
26 || Property shall first be utilized solely for Operating Expenses, and none of the Rents generated by
or derived from the Property shall be diverted by Borrower and utilized for any other purpose
4- e
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1 unless all such Operating Expenses have been fully paid and satisfied.” (See Deed of Trust, §
2 1.02(m) Performance of Other Obligations, pp. 6-7).
3 22.  On information, the Rents derived from the Property have exceeded, and continue
4 to exceed, the Operating Expenses, but Borrower has failed, and continues to fail, to provide such
5 excess Rents derived from the Property to Plaintiff as required by the Deed of Trust,  1.02(m).
6 23. For example, the most recent financial statements submitted by Borrower appeat to
7 || indicate that Borrower collected approximately $238,462.97 in Rents exceeding Operating
8 || Expenses, which should have been remitted to Plaintiff pursuant to § 1.02(m) of the Deed of Trust.
9 24. Borrower agreed to comply with the provisions of the Deed of Trust, including q
10 1.02(m), and its failure to pay the Rents exceeding the Operating Expenses as detailed above is an
11 || Event of Default.
12 25. The Deed of Trust further provides the Borrower will maintain books, records, and

13 financial statements, and provide the same to Plaintiff at regular intervals, including the following,

§ 14 11 including quarterly and annual Rent Rolls, operating statements of the Property, an audited annual
§ 15 operating statement prepared and certified by an independent certified public accountant, balance
16 sheets and profit and loss statements of Borrower, and an annual operating budget presented on a
17 || monthly basis consistent with the annual operating statement described above for the Property.
18 (See Deed of Trust, § 1.24(a) Books and Records; Financial Statements, pp. 22-24).
19 26. The Deed of Trust further provides the Borrower will maintain books, records, and
20 || financial statements, and timely provide the same to Plaintiff upon request, a property
21 management report for the Property, an accounting of all security deposits held in connection with
22 any Lease of any part of the Property, and such other additional financial or management
23 information (including, without limitation, state and federal tax returns) as may, from time to time,
24 || be reasonably required by Lender in form and substance satisfactory to Lender.
25 (See Deed of Trust, § 1.24(b) Books and Records; Financial Statements, pp. 23-24).
26 27. Defendants have refused, and continue to refuse, to furnish the documents required
27 by the Loan Documents, violating, among other covenants, the provisions contained within the
LEX]{IS 28 || Deed of Trust, 1§ 1.24(a), (b).
ot
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28. A representative sample of documents that Defendants are refusing to produce
include Borrower-certified copies of the Property’s current financials and balance sheets, a
complete and current copy of the Rent Rolls, and a 2009 annual operating budget.

29. For the reasons set forth above, Plaintiff is entitled to exercise any and all of its
rights and remedies as provided for in the Loan, the Promissory Note, the Deed of Trust, and the
Limited Recourse Obligations Guarantee, including seeking and obtaining the appointment of a
receiver.

30.  The Deed of Trust contemplates the appointment of a receiver of the Real Property

in the event of a default as follows:

(a) Remedies. Upon the occurrence of any Event of Default, lender
may or acting by or through Trustee may take such action, without
notice or demand, as it deems advisable to protect and enforce its
rights against Borrower in and to the Property, including, without
limitation, the following actions, each of which may be pursued
concurrently or otherwise, at such time and in such order as lender
or Trustee may determine, in their sole discretion, without impairing
or otherwise affecting the other rights and remedies of lender or
Trustee:

ok ok
(7) apply for the appointment of a receiver, trustee, liquidator or
conservator of the Property, without notice and without regard for
the adequacy of the security for the Secured Obligations and without
regard for the solvency of Borrower, any Guarantor, any Indemnitor
or of any person, firm or other entity liable for the payment of the
Secured Obligations;

Deed of Trust § 2.02, p. 33 (emphasis added).
31.  The Deed of Trust further provides:

In furtherance of and not in limitation of any other provisions of this
Security Instrument, including without Limitation Section 2.02(a):

If an Event of Default shall occur, the Lender shall be entitled as a
matter of right and without notice to Borrower or anyone claiming
under Borrower and without giving bond and without regard to the
solvency or insolvency of the Borrower or any party bound for the
payment of the Secured Obligations, or waste of the Property or
adequacy of the security of the Property for the obligations then
secured hereby Or the then value of the Property, to apply ex parte
for the appointment of a receiver in accordance with the statutes
and law made and provided for and such receiver shall have, in
addition to all rights and powers customarily given to and exercised
by such receivers and all rights and powers granted to such receiver
or Lender under this Security Instrument (to the extent allowed by
law), all the rights, powers and remedies as provided by law or as
may be contained in any court order or decree applying such

6~ 191985 ¢
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remedy. A court is authorized to appoint a receiver on request or
petition of Lender, and Borrower irrevocably consents to the
appointment of a receiver and waives any notice of application
therefor. Such receiver shall collect the Rents as hereinafter
defined, and all other income of any kind; manage the Property so to
prevent waste; execute Leases (as hereinafter defined) within or
beyond the period of receivership, pay all expenses for normal
maintenance of the Property and perform the terms of this Security
Instrument and apply the Rents to the costs and expenses of the
receivership, including reasonable attorneys' fees, to the repayment
of the Secured Obligations and to the operation, maintenance and
upkeep and repair of the Property, including payment of taxes on the
Property and payments of premiums of insurance on the Property
and any other rights permitted by law, Borrower does hereby
irrevocably consent to such appointment. Lender's right to
appointment of a receiver shall exist whether or not the apparent
value of the Property exceeds the indebtedness secured hereby by a
substantial amount and without any showing as required by N.R.S.
107.100. The receiver may, to the extent permitted under applicable
law, without notice, enter upon and take possession of the Property,
or any part thereof, by force, summary proceedings, ejectment or
otherwise, and remove Borrower or any other person or entity and
any personal property therefrom, and may hold, operate and manage
the same, receive all Rents and do the things the receiver finds
necessary to preserve and protect the Property, whether during
pendency of foreclosure, during a redemption period, if any, or
otherwise, and as further provided in any assignment of Rents and
Leases executed by the Borrower to the Lender, whether contained
in this Security Instrument or in a separate instrument. Borrower
shall not contest the appointment of a receiver to operate the
Property at any time from and after the occurrence of an Event
of Default including, without limitation, during the institution of
foreclosure proceedings. Upon an Event of Default, Borrower shall
peaceably turn over possession of the Property to a receiver upon
request of Lender.

19 || Deed of Trust § 6.03, pp. 41-42 (emphasis added).

20 32.  Similarly, the Assignment of Rents provides:
21 If'an Event of Default shall occur, the Lender shall be entitled as a
matter of right without notice and without giving bond and
22 } without regard to the solvency or insolvency of the Borrower, or
waste of the property or adequacy of the security of the
23 Property, to apply ex parte for the appointment of a receiver
who shall have all the rights, powers and remedies as provided
24 by law or as may be contained in any court decree applying such
remedy and who shall collect and apply the Rents in such order as
25 Lender may require to all expenses for management, operation and
maintenance of the Property and to the costs and expenses of the
26 receivership, including, without limitation, reasonable attorneys' fees
and the repayment of the indebtedness secured hereby. A court is
27 authorized to appoint a receiver on request or petition of
L Lender, and Borrower irrevocably consents to the appointment
EWIS 28 of a receiver and waives any notice of application therefor.
OM& A Borrower shall not contest the appointment of a receiver to
- A \XEJI;'PE RS -7- 491985,
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operate the Property at any time from and after the occurrence
of an Event of Default including, without limitation, during the

institution of foreclosure proceedings and shall peaceably turn over
possession of the Property to such receiver upon request of Lender.

(See Assignment of Rents § 4.3 Receiver, p. 7 (emphasis added)).

33. Borrower’s right to collect Rents derived from the Property is limited to those
rights granted to it by the following revocable license: “So long as an Event of Default shall not
have occurred and be continuing, Lender hereby grants to Borrower a revocable license to enforce
the Leases, to collect the Rents, to apply the Rents to the payment of the costs and expenses
incurred in connection with the Property and to any indebtedness secured thereby.” (See
Assignment of Rents 4 2.1 Grant of Revocable License to Collect Rents, p. 4).

34.  Therevocable license is subject to the following limitation: “Upon the occurrence
of an Event of Default and at any time thereafter during the continuance thereof, subject to
applicable Laws, the license granted to Borrower pursuant to Section 2.1 shall automatically be
revoked. Upon such revocation, Borrower shall promptly deliver to lender ali Rents then held by
or for the benefit of Borrower.” (See Assignment of Rents, 2.2 Revocation of License; lender's
Rights, pp. 3-4).

35.  Despite the occurrence of several Events of Default, and the automatic revocation
of Borrower’s right to collect and/or possess Rents pursuant to the Assignment of Rents, Borrower
is still possessing and collecting the rent derived from the Real Property, in contravention of the
provisions of the Assignment of Rents.

36.  The Deed of Trust provides for recovery of attorneys’ fees, costs and expenses

from Borrower as follows:

Upon the occurrence of any Event of Default or if Borrower fails to
make any payment or to do any act as herein provided, Lender may,
but without any obligation to do so and without notice to or demand
on Borrower and without releasing Borrower from any obligation
hereunder, make or do the same in such manner and to such extent
as Lender may deem necessary to protect the security hereof. lender
or Trustee is authorized to enter upon the Property for such
purposes, or appear in, defend, or bring any action or proceeding to
protect its interest in the Property or to foreclose this Security
Instrument or collect the Secured Obligations. The cost and

expense of any cure hereunder (including, without limitation,

attorneys' fees to the extent permitted by law), with interest as

’8- 491985.1
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1 provided in this Section 2.02(c) hereof, shall constitute a portion
of the Secured Obligations and shall be due and payable to

2 Lender upon demand. All such costs and expenses incurred by
Lender or Trustee in remedying such Event of Default or such failed

3 payment or act or in appearing in, defending, or bringing any such
action or proceeding shall bear interest at the Default Rate (defined

4 in the Note), for the period after notice from Lender that such cost or
expense was incurred to the date of payment to Lender. All such

5 costs and expenses incurred by Lender together with interest thereon
calculated at the Default Rate shall be deemed to constitute a portion

6 of the Secured Obligations and shall be immediately due and

payable upon demand by Lender therefor.

8 || (See Deed of Trust, § 2.02(c), Right to Cure Defaults, p. 35 (emphasis added)).

9 37.  The Defendants are unable and/or unwilling to cure the Events of Default and/or
10 other breaches, some of which have been summarized hereinabove.
11 38.  The Defendants are unable and/or unwilling to cure the Events of Default and/or

12 other breaches, some of which have been summarized hereinabove.

13 First Cause Of Action’
14 (Appointment of a Receiver —~ NRS § 107A.260)
15 39.  Borrower has irrevocably consented to the ex parte appointment of a receiver in

16 || any Event of a Default.

17 40. Borrower is in default of the Promissory Note, the Deed of Trust, and the

18 || Assignment of Rents, each of which constitute an Event of Default.

19 41.  Borrower continues to possess and collect rents, despite the fact its license to

20 || collect rents has been automatically revoked due to the aforementioned Events of Default, as

21 provided for in, among other places, the following provision: “upon the occurrence of an Event of
22 Default and at any time thereafter during the continuance thereof, subject to applicable laws, the
23 license [to collect rents] granted to [Borrower] hereunder shall automatically be revoked. Upon
24 || such revocation, [Borrower] shall promptly deliver to [Lender] all Rents then held by or for the
25 benefit of [Lender]....” (See Assignment of Rents, §3.03).

26 42, As Borrower’s license to collect rents has been revoked, Borrower is the licensee-

27 in-default, and Lender is entitled to the appointment of a receiver.

28 . . . . . .

LE,\\)Z(L{ IS ? The allegations of this Complaint are continuous, so that the prior allegations are part of

ROC A allegations supporting each cause of action.
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1 43,  NRS § 107A.260 provides that an assignee is entitled to the appointment of a

2 || receiver for the real property subject to the assignment of rents if the assignor is in default and:

3 a. The assignor has agreed in a signed document to the appointment of a receiver
4 in the event of the assignor’s default; or
5 b. It appears likely that the real property may not be sufficient to satisfy the secured
6 obligation; or
7 ¢. The assignor has failed to turn over to the assignee proceeds that the assignee
8 was entitled to collect; or
9 d. Other circumstances exist that would justify the appointment of a receiver under
10 law of this State other than this chapter.

11 44.  Lender is entitled to the appointment of a receiver under each of the above-listed
121} subsections of NRS § 107A.260 (emphasis added).

13 45.  Asaresult of Defendants’ actions, Plaintiff has been required to retain the services
14 of an attorney to prosecute this claim and is entitled to be compensated for any costs incurred in
I5 1l the prosecution of this action, including without limitation, any and all costs and reasonable

16 i attorney’s fees.

17 Second Cause Of Action
18 (Appointment of a Receiver — NRS § 107.100 or NRS § 32.010)
19 46. Borrower has been unable or unwilling to meet the monetary and non-monetary

20 || obligations owing to Lender in accordance with Defendants’ agreements with Lender.

21 47. Borrower has breached the Promissory Note, the Deed of Trust, and the

22 Assignment of Rents by their continuing failure and refusal to pay the outstanding indebtedness,
23 among other things,

24 48.  Borrower has not been current on their Loan payments since September 2008, and
25 is currently in arrears for unpaid principal, interest, penalties, attorneys fees, and costs, among

26 || other things in an amount well exceeding $400,000.00.

27 49.  Borrower has permitted a multitude of liens to be recorded against the Property,

LEWIS 28 and has failed to pay and discharge the same.
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50.  Defendants have been unwilling and/or unable to cure the defaults.

51.  Based upon their defaults and refusal to cure said defaults, on information and
belief, Defendants are either insolvent, or in imminent danger of insolvency; Defendants are not
paying their obligations as they come due; Defendants have ceased to exist as a going concern;
Defendants have suspended their ordinary business for want of funds or has been, and are,
conducting their business at a great loss and in a manner that is greatly prejudicial to the interests
of creditors, including Plaintiff.

52.  Based upon their defaults and unwillingness and/or inability to cure said defaults,
upon information and belief, the liabilities of Defendants exceed the value of their assets.

53. The appointment of a receiver is necessary to conserve, preserve, protect, and
administer the Real Property, and to allow the receiver to manage the Real Property, collect rents,
advertise, lease, maintain, and in all respects act as the property manager for the Real Property and
distribute the proceeds thereof to the Lender in satisfaction of the Loan.

54.  The Real Property is in danger of substantial waste and/or that the income
therefrom is in danger of being lost or that the property is or may become insufficient to discharge
the debt which it secures.

55. Based upon the foregoing, Lender is entitled to the appointment of a receiver under
NRS § 107.100: “A receiver shall be appointed where it appears that ... real property subject to
the deed of trust is in danger of substantial waste or that the income therefrom is in danger of
being lost, or that the property is or may become insufficient to discharge the debt which it
secures.”

56.  Unless a receiver is appointed immediately, the Real Property securing Defendants’
indebtedness to Lender is and will continue to be in danger of being lost, removed, or materially
injured.

57. Lender is also entitled to the appointment of a receiver under each of the following
subsections of NRS § 32.010:

a. NRS § 32.010(1), which provides that a receiver may be appointed “[i}n an

action by ... by a creditor to subject any property or fund to his claim ... on

- 1 1 - 1919841
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application of the plaintiff, or of any party whose right to or interest in the property
or fund, or the proceeds thereof is probable, and where it is shown that the property
or fund is in danger of being lost, removed or materially injured.”

b. NRS § 32.010(6), which provides that a receiver may be appointed “[i]n all
other cases where receivers have heretofore been appointed by the usages of the
courts of equity.”

58. As a result of Defendants” actions, Plaintiff has been required to retain the services
of an attorney to prosecute this claim and is entitled to be compensated for any costs incurred in
the prosecution of this action, including without limitation, any and all costs and reasonable
attorney’s fees.

Plaintiff requests the following relief:

1. That a receiver be appointed, pursuant to NRS § 107A.260, NRS § 107.100, or
NRS § 32.010, to collect and take possession of the Real Property and to take all actions necessary
to collect rents, conserve, preserve, protect, manage, and administer the Real Property in which
Lender has an interest. Lender further requests that Defendants be ordered to provide an
accounting of all accounts and to fully cooperate with the receiver, pay the receiver all rents, rental
deposits, imposition deposits, proceeds, issues, and profits now held by Borrower or coming into
Defendants’ possession during the pendancy of the receivership, to surrender possession and
control of the Real Property and all books, records, documents, keys, and pass codes necessary for
the discharge of the receiver’s responsibilities;

o
o
Iy
Iy
e
1
11
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2.

but not limited to, attorneys’ fees and costs incorrect by bringing this action; and

3.

circumstances.

DATED this 15 day of July, 2009.

000014
[ ¢

For attorneys’ fees and costs incurred by Lender in enforcing its rights, including

For such other and further relief as this Court deems proper under the

G A%ﬂ

MICHAEL F. LYNCH, ESQ.

Nevada Bar No. 8555
miynch@lrlaw.com

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

(702) 949-8200

{702) 949-8398 (fax)

Attorneys for Plaintiff
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LOAN NO.: 010-00001895

FIXED RATE NOTE
[Defeasance]
$20,150,000.00 . March 28, 2007

1. BORROWER'S PROMISE TO PAY.

FOR VALUE RECEIED, the undersigned, PALMILLA DEVELOPMENT CQ., INC., a{n) Nevada
corporation, having an_office at 235 West Brooks Avenue, 2nd Floor, North Las Vegas, Nevada 89030
("Borrower™), hereby unconditionally promises to pay to the order of ARTESIA MORTGAGE CAPITAL
CORPORATION, a Delaware corporation (together with its successors and assigns, “Lender"), the
principal sum of Twenty Million One Hundred and Fitty Thousand and 00/100 Doltars ($20,150,000.00), in
lawful money of the United States of America wilth interest thereon to be computed from the date of
disbursement under this Note at the Applicable Interest Rate (definec¢ below), and o be paid in
instaliments as provided herein. Any initially capitalized terms which are not specifically defined in this
Note shall have the same meanings given to them in the Security Instrument (defined below).

2. INTEREST.

Interest on the principal sum of this Note shall be calgulated on the basis of a 360-day year and
will be payable on the basis of the actual number of days elapsed. Borrower shall pay interest at the rate
of Five and Seventy-Five Hundredths percent {(5.75%) per annum (the "Applicable Interest Rate®), If
Borrower fails to pay any amount when due under this Note, in addition to any other rights possessed by
the Lender, any accrued but unpaid interest may be added to the unpaid principal and accrue interest at
the Default Rale (definad below). The first interest acerual period under this Note shall commence on
and mclude the date that principal is advanced under this Note and shall end on and include the next
tenth (10" day of a calendar month, unless principal Is advanced on the tenth (10M) day of a calendar
month, in which case the first interest accrual peried shall consist of only such tanth (10™) day. Each
interest accrual period thereafter shail commence on the eleventh (11") day of each calendar month
during the term of this Nole and shall end on and include the tenth (10™ day of the next occuming
calendar month.

3. PAYMENTS.

{a) Time and Amounts of Payments. Borrower shall pay principal and interest by making
payments as follows:

(i) Accrued interest only al the Applicable Interest Rate shall be due and payable
(aa) on the date that principal ia advanced under this Nole for the period from the date of
disbursement hereunder through and including the tenth {(10™) day of the current calendar month
(if the date of disbursament hereunder is on or after the flrst (1*) day aof a calendar month and
prior lo the eleventh (11" day of a calendar month) or the tenth (10%) day of the next sucoeedtng
calendar month (if the date of disbursement hereunder is on of after the eleventh (11" day of the
current calendar month), and (bb) on May 11, 2007, end on the eleventh (11th) day of each
calendar month thereafter up to and including Aprll 11, 2008,

(i} A constant payment in the amount of U.S. $111,530.40 (the ‘Constant
Payment”}, on May 11, 2008, and on the eleventh {11th} day of each calendar month thereafier
up to and including March 11, 2018; each of such payments 1o be applied to the payment of
interest computed at the Applicable Interest Rate, and the balance applied loward the reduction
of the principat sum; and
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(i) A payment of the entire unpaid principal balance of this Note and all accrued and
unpaid interest thereon due and payable on April 11, 2018 (the *Maturity Date™).

(9) Place of Payments. The payments referred to in Seclion 3(a) (i} and (ii) above are
hereinafter referred to individually as a2 "Monthly Payment”, and collectively as “Monthly Payments®.
Borrower shall make its Monthly Payments and any other payments due under this Note, including,
without limitation, the entire unpaid principal balance of this Note plus all accrued but unpaid Interest
thereon due and payable on the Maturity Date, at Structured Products Servicing, Wachovia Wholesale
Lockbox, P.O. Box 60253, Charlotte, North Carolina 28260-0253 or at a different place (including, without
limitation, to Lender's Represantative) if required by the Lender. As used in this Note, the lerm “Lender’s
Representative” shall mean Lender or Lenders loan servicer or agent, in each case as designated by
Lender from time to time.

(c) Application of Payments, In the absence of a specific determination by Lender to the
contrary, all paymenis paid by Borrower to Lender in connaction with the obligalions of Borrower under
this Note and under the other Loan Documents shall be applied in the following order of priority: (i) to
amounts, other than principal and interest, due to Lender pursuant to this Note or the other Loan
Documents; (i) o the portion of accrued bul unpaid inlerest accruing at the Applicable Interest Rate on
this Note; and {iii} to the unpaid principal balance of this Note. Borrower irrevocably waives the right te
direct the application of any and all payments at any time hereafler received by Lender from or on behalf
of Borrower, and Borrower irrevocably agrees that Lender shall have the continuing exclusive right to
apply any and all such payments against the then due and owing obligations of Borrower in such order of
priority as Lender may deem advisable,

4, PREPAYMENT; DEFEASANCE.

(a) Subject to the provisions of Section 4{h) below, Borrower shall not have the right or
privilege to prepay all or any portion of the unpaid principal balance of this Nole, except in connection
with the application of Net Proceeds by Lender pursuant to Section 1.09 of the Security Instrument {which
application shall not be subject to any Prepayment Charge (defined below}).

{b) On or after the earlier of (1} three (3) years from the due date of the first Monlhly Payment
or (i) the date which is two (2} years and one (1) day after the "startup day” of any “real estate mortgage
investment conduit” or “REMIC" (as such terms are defined in Sections 860G{a)(9) and BEOD,
respectively, of the United States Internal Revenue Code, as amended, and any related United States
Treasury Depariment regulations) which may acquire the Loan, as the case may be (the “Lockout
Expiration Date"), and provided that no Event of Default exists, Borrower may obfain a release (lhe
"Release”} of the Property from the lien of the Securily Instrument and the other Loan Documents
provided that the following conditions have been satisfied (a "Defeasance™):

(1) Borrower shall have provided Lender with not less than thirty (30) days and not
more than sixly (60) days prior written notice (the "Defeasance Notice™)
specifying the Monthly Payment date (the "Release Date”) on which the
Defeasance Deposit (defined below) is to be paid or the Government Securities
(defined below) are to be delivered, in each case in the manner hereinafter
provided;

(2} Borrower shall have paid to Lender all interest accrued and unpaid on the
principal balance of this Note to and including the Release Date;

{3) Borrower shall have paid to Lender all other sums due and payable under this
Note, the Security Instrument and the other Loan Documents to and including the
Release Date, including, without limitation, any Monthly Payment which may be
due and payable on the Release Date;
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)

(8)

(6)

M

{8)

(9)

Borrower shall have paid to Lender's Representative a $5,000.00 non-refundable
processing fee (Ihe “Defeasance Processing Fee"), which must be paid at the
same time the Defeasance Notice is provided to Lender;

Borrower shail have either paid to Lender's Representative the Defeasance
Deposit or delivered to Lender's Reprasentative the Government Securities,
whichever Lender requires at Lender's option;

All payments by Borrower 1o Lender's Representative under this Section 4 shafl
have been made in immediately available funds, except for the Defeasance
Processing Fee, which may be paid by check or draft;

The proposed Defeasance and Release shall not cause the Loan to lose its
status as a "qualified morigage™ within the meaning of Sections 880D and
860G(a)(3) of the United States Internal Revenue Code, as amended, and any
related United States Treasury Department regulations, including without
limitation United States Treasury Departmeant Regulation 1.860(G}-2(a);

The Successor Borrower {defined below) shall have been established and shall
have been approved by Lender's Reprasentative;

Borrower shall have delivered to Lender the following items at least fiteen (15)
days prior to the Release Data:

(A) the Defeasance Security Agreement (defined below);

(B) a release of the Property from the fien of the Securily instrument (for
exacution by Lender) in form and substance appropriate for the
jurisdiction in which the Property is located and satisfactory to Lender's
Representative;

{C) a cerlificate of Borrewer, in form and substance satisfactory to Lender's
Representative, certifying that all of the conditions and requirements set
forth in this Section ¢ have been satisfied:

()} a cerlificate, in form and substance salisfactory to Lender's
Representative, from an independent cerntified public accountant
approved by Lender's Representative, certifying that the Government
Securities will generale monthly amounts and cash flow that are
sufficient, without reinvestment, to timely pay all Scheduled Defeasance
Payments (defined bslow);

{E) the Defeasance Opinion (defined below);

(F written confirmation from the applicable Rating Agency(ies) to the effect
that such Release and substitution of Defeasance Collsteral (defined
below) will not resull in a downgrade, withdrawal or qualification of any
rating in effect immediately prior to Defeasance for any Securities;

(G) if Lender's Representative requires Borrower to establish the Succassor
Borrower pursuant to Section 4(f)(vii) below, evidence satlsfactory to
Lender's Representative of the establishment of Successor Borrower,
including without limitation, the Successor Borrower's origlnal
organizational documents;
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{H} the Transfer and Assignment Agreement (defined below); and

() such other certificates, documents or instruments as Lender's
Representative may reasonably request.

{c) Borrower shail have paid to Lender's Representative all costs and expenses (including,
without limitation, Rating Agency(les), consultants’, accountants’ and attorneys’ fees, costs and
expenses) incurred by Lender's Reprasentative in connection with the matters referred to in this Seclion
4, including, without limitation, all costs and expenses incurred in connection with the review of the
proposed Defeasance Collatera), the preparation of the Defeasance Security Agraement (and any related
documentation) and the establishment. and maintenance of the Successor Borrower, and any
administrative expenses and applicable federaf income taxes associated with or incurred by the
Successor Borrower.

(d) The Defeasance Deposit (if required by Lender pursuant to Section 4(b)(5) above} shall
be used by Lender's Representative to purchase the Government Securities, In connection therewith,
Borrower hereby irrevocably appaints Lender's Representative as Borrower's agent and attorney-in-fact,
which appointment is coupied with an interest, for the purpose of using the Oefeasance Deposi (o
purchase or cayse to be purchased the Government Securities. Borrower, pursuant to the Defeasance
Securily Agreement or other appropriate documents, shall authorize and direct that the payments
received from the Government Securities be made directly to Lender’s Representalive and applied to
satisfy the obligations of the Borrower under this Note, including wilhout limitation, this Section 4.
Borrower specifically agreas thal all power granted 1o Lender under this Section 4{d) may be assigned by
Lender (o its successors or assigns as holder of this Note.

(e) Upon satisfaction of all the terms and conditions of Sections 4(b} and (¢} above, the
Property shall be refeased from the lien of the Security fnstrument and the other Loan Documents and the
Defeasance Collateral shall constitute the scle collateral which shall secure this Note. Lender will, at
Borrower's sofe expense, execute ang deliver any agreements reasonably requested by Borrower to
release the Properly from the llen of the Security Instrument and the other Loan Documents. After
payment of the Defeasance Deposit or delivery of the Government Securities pursuant to Section 4(b)(5)
above, notwithstanding any slatement to the contrary contained In this Nola or in any of the other Loan
Cocuments, this Note cannot be prepald in whale or in part or be the subject of any further Cefeasance.

n For the purposes of this Section 4, the foliowing terms shall have the following meanings:

) The term ‘Defeasance Collateral” shall mean, individually or collectively, as the
case may be, the Defeasance Deposit and the Government Securities and the proceeds thereof.

(i) The term "Defeasance Deposit® shall mean an amount equal to the sum of: (1)
the amount which will be sufficient to purchase the Government Securities necessary to meet the
Scheduled Defeasance Payments (including, without limilation, Lender’s Representative's
eslimate of administrative expenses and applicable federal income taxes associated with or to be
incurred by the Successar Borrower during the remaining term of, and applicable to, the Loan),
(2) any revenue, documentary stamp or intangibfe laxes or any other tax or charge dug in
connection with the transfer of this Note or olherwise required to accomplish the agreemants of
this Section 4; and (3) all fees, costs and expenses incurred or to be incurred by Lender in the
purchase and holding of the Govemnment Securities;

(i) The term “Defeasance Opinion” shall mean an opinion of counsel in form and
substance salisfactory to Llender's Representative, from c¢ounsel approved Dy Lender's
Representative, stating, among other things, (A) that the Defeasance Collateral has been duly
and validly assigned and delivered to Lender's Representative and that Lender has a legal, valid,
perfected, first priority lien on and security inferest in the Defeasance Collateral, and {8} that if the
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holder of this Note shall at the time of the Release be a REMIC, (1) the Defeasance Collataral
has been validly assigned to the REMIC trust which holds this Note (the “REMIC Trust"), (2) the
Defeasance has been effacted in accordance with the requirements of United States Treasury
Department Ragulation 1.860(G)-2{a)(8), as such regulation may be amended or substituted from
time to time, and will not be treated as an exchange pursuant to Section 1001 of the United
States Internal Revenue Code and (3) the tax qualification and status of the REMIC Trust as a
REMIC will not ba adversely affectad or impaired as a result of the Defeasance;

(iv) The term “Defeasance Security Agreement’ shall mean a securily agreement,
in form and substance satisfactory to Lender's Representative, together wilth such other
instruments, agreements and representalions and waranties as may be required of Borrower by
Lender's Representativa in order to perfect upon the delivery of the Defeasance Security
Agreement a first priority lien on and security interest in the Defeasance Collateral in favor of
Lender in conformity with all applicable state and federal laws governing the granting of such
security interests, which Defeasance Securily Agreement shall provide, among other things, that
any excess received by Lender from the Defeasance Collateral over the amount payable by
Borrower hereunder shall on the Release Date be refunded to Borrower and shall thereafter,
promplly following each Monthly Payment date and the Maturity Date, be refunded to Successor
Borrower;

(v} The term “Government Securities” shall mean U.S. Treasury Obligations
(defined below) or Non-U.S. Treasury Obligations (defined below) which (1) are duly endarsed by
the holder thareof as directed by Lender's Representative or are accompanied by a valid writien
instrument of transfer in form and substance satisfactory to Lander's Representative (including,
without limitation, such instruments, agreements and representations and warranties as may be
required by Lender's Representative or by the depositary holding the Government Securities or
the issuer thereof, as the case may be, to effectuate book-entry transfers and pledges through
the book-entry facilllies of such depositery} in order to perecl upon the defivery of the
Dafeasance Security Agreement the first priority security interest therein in favar of Lender in
conformity with all applicable state and federa! taws goveming the granting of such security
interests and (2) which provide payments which are (A) payable on or prior to, but as close as
possible to, all successive Monthly Payment dates after the Release Date, and prior to but as
close as possible to the Maturity Date and (B) in amounts equal to or greater than the amounts
necessary 1o meet the scheduled payments of principal and interest due under this Note on such
dates pius the Lenders Representative's estimate of administrative expensas and applicable
federal income taxes assoclated with or to be incurred by the Successor Borrawer during the
term of the Loan (the “Scheduled Defeasance Payments”),

{vi) The term "Non-U.S. Treasury Obligations” shall mean non-callable, fixed-rate
obligations, other than U.S. Treasury Obligations, that are “government securities™ within the
meaning of Section 2(a){16) of the Investment Company Act of 1940, as amended,

(vii) The term “Successor Barrower™ shall mean an entity established by either
Borrower or Lenders Representative, whichever Lender requires st Lender's option, which
satisfies Lender's Representative's requirements (including, without limitation single purpose
entity bankruptcy remaoteness criteria) and which has been approved by Lender's Representalive;

(vii)  The term “Transfer and Assignmen{ Agreement” shall mean an agreement in
form and substance satisfactory to lLender's Representative, together with such other
instruments, agreements and representations and warranties as may be required of Borrower by
Lender's Represenialive, pursuant to which, among other things: (A) Borrower shail transfer and
assign all obligations, rights and dulies under and to this Note together with the pledged
Defeasance Collateral to the Successor Borrower; {B) Successor Borrowar shall assume the
obligations of Borrower under this Note and the Defeasance Security Agreement and Borrower
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shall be relieved of its obligations thereunder, except that Borrower shall be required to perfarm
its obligations pursuant to this Section 4; and (C) Borrower shall pay $1,000 to the Successor
Borrower as consideration for Successor Barrower assuming the Borrower's obligations under
this Note and the Defeasance Security Agreement. Notwithstanding anything to the contrary in
the Security Instrument, except as provided in this Section 4, no other transfer/assumption fee or
pracessing fea (including, wilhout iimitation. the transfer fee and processing fee referred to In
Section 1.15 of the Securily instrument) shall be payable upon a transfer of the Nole in
accordance with the terms and conditions of this paragraph; and

{ix) The term “U.S. Treasury Obligations” shall mean direct, non-caliable, fixed-rate
obligations of the United States of America.

{9} Notwithstanding the fact that prepayments are prohibited except as expressly set forth in
this Section 4, if this Note is prepaid (other than & prepayment pursuan! to Section 4(h) below of in
connection with the application of Net Proceads as referred to in Section 4(a) above). in full or in par, by
operation of law, Borrower's default or otherwise, or following an Event of Default and acceleration of this
Note, if a lender of payment of the amount necessary to satisfy the indebtedness evidenced by this Note
and secured by the Security Instrument is made at any time prior lo foreclosure sale, or during any
redemption period after foreclosure, there shall be payable to Lendear, at the same time, (i) accrued and
unpaid interest on the pertlon of the principa! balance of this Note being prepaid to and including the date
of prepayment, (li) unless prepayment is lendered on the eleventh (11th) day of a calendar month, an
amount equal to the interest that would have accrued on the amount being prepaid from the date of
prepayment to and including the tenth (10"} day of the current calendar manth (if prepayment is tendered
on or after the first (1%} day of a calendar month and prior fo the eleventh (1 1™ day of a calendar month)
or the lenth £10‘“) day of the next succeeding calendar month {if the prepayment is tendered after the
eteventh (11"} day of a calendar month) (which amount shall constitute additional consideration for the
prepayment), (i) all cther sums then due under this Note, the Securily Instrument and the other Loan
Documents, (iv) to the maximum extent permitted by law, a Prepayment Charge, and (v} an additional
prepayment consideration equal to five percent {5%) of the outstanding principal balance of this Note.

"Prepayment Charge” shall mean an amount determined as of the date of any prepayment or
acceleration of this Note, which will be the greater of (a) 1% of the principal amount prepaid, or (b) the
amount obtained by subtracting (i) the sum of (x) the unpaid principal amount being prepaid, plus (y) the
amount of interest thereon accrued to the date of such prepaymant or acceleration, as the case may be,
from (ii} the sum of the Current Values {defined below) of all amounts of principal and interest on this
Note being prepaid or accelerated that would ctherwise have become due on and after the date of such
determination if this Note was not being prepaid or acceleraled. The “Current Value™ of any amount
payeble means such amount discounted (on a semiannual basis) {0 its present value on the date of
determination at the Treasury Yield (defined below) per annum in accordance with the following formula:

m ble
Current Value = (1+d/2)

where "d" is the Treasury Yield per annum expressad as a decimal and "n" is an exponent (which
need not be an integer) equal to the number of semiannual pericds and portions thereof (any such portion
of a period lo be determined by dividing the number of days in such pertion of such period by the tolal
number of days in such period, both computed on tha basis of a 30-day month and a 360-day year)
between the date of such determinalion and the due date of the amount payable. For such purpose, the
due date of any amount of pringipal of this Note being partially prapaid means the date or dates as of
which such amount is to be credited first against the Borrower's obligation to make the scheduled
payment of principal on the Maturity Date, then, to the extent of the principal being prepaid, to each
preceding scheduled required instaliment of principal pursuant to this Nole. The “Treasury Yield" shall
be determingd by reference to the mosi recent Federal Reserve Stalistical Release H.15(519) which has
become publicly available al least two (2) business days prior to the date fixed for prepayment or the
acceleration date (or, if such Stalislical Release is no longer putlished, any publicly available source of
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simifar market data) and shall be the most recent weekly average yield on actively traded U.S. Treasury
securities adjusted to a constant maturity equal to the then remaining Weighted Average Life to the
Maturity (defined below) of this Note (the “Remaining Life”). If the Remaining Life is not equal to the
constant maturity of a U.S. Treasury security for which a weekly average yield is given, the Treasury
Yield shall be obtained by linear interpolation (calculated to the nearest one-twelfth (1/12) of a year) from
the weekly average yields of (a) the aclively traded U.S. Treasury security with the constant maturity
closest 1o and greater than the Remaining Life of this Note, and (b) the actively traded U.S. Treasury
security with the constant maturity closest to and less than the Remaining Life of this Note, except that if
the Remaining Life is less than one (1) year, the weekly average yield on aclively traded U.S. Treasury
securifies adjusted to a constant maturity of one (1) year shall be used. “Weighted Average Life to
Maturity” means, as applied 1o this Note at any date, the number of years obtained by dividing (x) the
then outstanding principal amount of this Note into {y) the total of the products obtained by multiplying {A)
the amount of each then-remaining required principal payment including payment at the Maturily Date, in
respect thereof, by (B) the number of years {calculated to the nearest one-twelfth (1/12)} which will alapse
between such date and the dale on which such payment Is to be made.

Borrower shall pay the Prepayment Charge as provided above whether or not prepayment is
voluntary or involuntary, including, without limitation, any prepayment due to the acceleration of the
outstanding principal balance of this Note as a result of the oceurrence of an Event of Default.

(2})] Notwilhslanding anything to the contrary herein, provided no Event of Default exists and
so long as no Defeasance has occuired, from and after the due date of the Monthly Payment that Is two
(2) months prior to the Maturity Date, Botrower may prepay the unpaid principal balance of this Note in
whole, but net in par\, provided that the following conditions have been satisfied: (i) Borrower shall have
provided Lender with not less than thirty (30) or more than sixty (60) days prior written notice (the
“Prepayment Notice”) specifying the Monlhly Payment date on which prepayment is to be mada {the
“Prepayment Date"); (i) Borrower shall have paid to Lender all accrued and unpaid interest on the
outstanding principal balance of this Note to and including the Prepayment Date; {ili} unless prepayment
is tendered on the eleventh (11th) day of a calendar manth, an amount equat to the interest that would
have accrued on the amount being prepaid from the date of prepayment to and including the tenth (10'")
day of the current calendar month (il Rrepayment is tendered on or after the first (1) day of a calendar
month and prior to the aleventh (117) day of a calendar month) or the tenth (10™) day of the next
succeeding calendar month (if the prepayment is tendered ahter the eleventh (11%) day of a calendar
month) (which amount shall constitute additional consideration for the prepayment), and {iv} Borrower
shall have paid to Lender all other sums then due under this Note, the Security Instrument and the other
Loan Documents,

5. BORROWER'’S FAILURE TO PAY AS REQUIRED.

(a) Late Charges for Overdue Payments. If Lender has not received the full amount of any
Monthly Payment by the date it is due, Borrower shall pay a late charge to Lender. The amount of such
late charge will be four percent {4%) of such overdue payment which shall be calculated as of the date
such payment was originally due. Borrower will pay such late charge promptly but only once on each late
payment. Such late charge represents the reasonable estimate of Lender and Borrower of a fair average
compensation for the loss that may be sustained by Lender due (o the failure of Borrower to make timely
Monthly Payments. Such late charge shail be paid without prejudice to the right of Lender to collect any
other amounts provided to be paid upon an Event of Default, including without limitation interest at the
Default Rate, or to declare a default hereunder, under the Security Instrument or under any of the other
Loan Documents, Borrower recognizes (i) that its default in making, when due, any paymen! under this
Note or under any of the other Loan Bocuments, or the ogourrence of any other Event of Default, wili
result In (x) Lender incurring additional expenses in sarvicing and administering the Loan, (y) in loss to
the Lender of the use of the overdue payment and (z) frustration to Lender in meeting its other financial
and loan commitments, and (i) that the damages caused thersby would be extremely difficult and
impractical (o ascertain. Borrower agrees (aa) that an amount equal to such late charge plus the accrual
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of intarest at the Default Rate pursuant to Section 5 below s a reasonable estimate of the damage to
Lender in the event of an overdue payment and (bb) that the accruat of Interest at the Default Rate
following any ather Even! of Default is @ reasonable estimate of the damage to Lender in the event of
such other Event of Default, regardless of whether there has been an acceleration of this Note.

(b} Default and Acceleration; Defauit Rate. If any payment required in this Nole
{including, without fimitation, any Manthly Payment} or any other payment under any of the Loan
Documents is not paid on or pricr to the date when due after the expiration of any applicable notice and
grace periods expressly provided in the Loan Documents, or on the happening of any other Event of
Default, then the whele of the principal sum of this Note, (i) interest, default interest, Prepayment Charge,
late charges and other sums, as provided in this Note, the Security Instrument or the other Loan
Documents, (i} all other monies agreed or provided to be paid by Borrower in this Note, the Security
Instrument ¢r the other Loan Documents, (iii) all sums advanced pursuant {o the Security Instrument to
prolect and preserve the Property and the lien and the security interest created thereby, and (iv) all sums
advarnced and cosls and expenses incurred by Lender in conneclion with the indebledness evidenced by
the Loan Documents or any part thereof, any renewal, extension, or change of or substitution thereof, or
the acguisilion or parfection of the security therefor, whether made or incurred al the request of Borrower
or Lender, shall without nolice become immediately due and payable at the option of Lender, together
with all the interest that Borrower owes on such amounts at the Default Rate. The "Default Rate” is
equat to the Applicable Interest Rate plus four percent (4%), and shall accrue from and after the date any
such payment was originally due (without taking into account any applicable nolice or grace periods).
This provision shall not be deemed to excuse a default hereunder or an Event of Default under the
Security Instrument and shall not be deemed a walver of any other rights Lender may have, including the
right to declare the entire unpaid principal balance and accrued interest immediately due and payable.

{c) No Walver by Lender.

(i) Lender shall not be deemed to have waived any of its rights or remedies under
this Note unless such waiver is expressed in writing by Lender, and no delay or omission by
Lender In exercising, or failure by Lender on any one or more occasions to exercise, any of
Lender’s rights hereunder or under the Loan Documents, or at taw or in equity, including, without
limitation, Lender's right, after the occurrence of any Event of Default, to declare the enlire
indebtedness evidenced hereby immediately due and payable, shall be construed as a novation
of this Note or shafl operate as a waiver or prevent the subsequen! exercise of any or all such
rights.

(ii) Acceptance by Lender of any portion or all of any sum payable hereunder,
whether before, on or after the due date of such payment shall not be a waiver of Lender's right
either 1o require prompt payment when due of all other sums payable hereunder or to exercise
any of Lender's rights, powers and remedies hereunder or under the Loan Documents, A waiver
of any right in writing on one occasion shall nol be conslrued as a waiver of Lender's rights to
insist thereafter upon strict compliance with the terms hereof without previous notice of such
intention being given to Borrower, and no exercise of any right by Lender shall constitute or be
deemed to constitute an eleclion of remedies by Lender preciuding the subsequent exercise by
Lender of any or all of the rights, powers and remedies available to it hereunder or under the
Loan Documents, or at law or in equity. Borower hereby expressly waives the benefit of any
statute or rule of law or of equity now provided, or which may hereafter be provided, which would
produce a result contrary to, or in conflict with, the foregoing.

(iiiy Even if. at a time when an Event of Default has occurred, Lender does nol
accelerate the amounts due under this Note and the other Loan Documents and require Borrower
to pay all such amounts immediately in full as described above, Lender shall still have the right to
do so at a l|ater time if such Event of Default is continuing, or upon the occurrence of another
Event of Defaull.
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{d) Payment of Lender's Costs and Expenses. If Lender has required Borrower to pay
immediately in full as described above, the Lender shall have the right to be reimbursed by Borrower for
alt of its costs and expenses in enforcing this Note fo the extent not prohibited by applicable law. Those
expenses include, for example, attorneys’ fees, costs and expenses. As used in this Note, "altorneys’
fees, costs and expenses” shall mean the reasonable attorneys' fees and the costs and expenses of
counsel to Lender (including without Imitation in-house counse! employed by Lender), which may include,
without limitation, printing, duplicating, telephone, fax, air freight and other charges, and fees billed for law
clerks, paralegals, librarians, expert wilnesses and others not admitted to the bar but performing services
under the supervision of an attorney and all such fees, costs and expenses Incurred with respect to trial,
appellate proceedings, arbitrations, out-of-court negoliations, workouts and settlements, and bankruptcy
or insolvency proceedings {including, but not limited to, seeking relief from stay in bankruptcy
proceedings), and whether or not any action or proceeding is brought or is concluded with respect to the
matter for which such fees, costs and expenses were incurred. Lender shall also be entitled to its
attorneys’ fees, costs and expenses Incurred In any post-judgment action or proceeding to enforce and
collect the judgment. This Section 5(d) is separate and several, shall survive the discharge of this Note,
and shall survive the merger of this Note into any judgment on this Nole.

6. NOTICES.

All notices raquired or permitted hereunder shall be given and become effective as provided in
the Security Instrument.

7. WAIVERS,

Borrower and all others who may become liable for the payment of all or any part of the
indebtedness evidenced by this Note do hereby severally waive presentment and demand for payment,
nolice of dishonor, protest and notice of protest and non-payment and all other natices of any kind,
excepl those notices for which the Loan Documents expressly provide. No release of any security for the
Note or extension of time for payment of this Nole or any installment hereof, and no aiteration,
amendment or waiver of any provision of this Note, the Security Instrument or the other Loan Documents
made by agreement between Lender or any other person or party shall release, modify, amend, waive,
extend, change, discharge, terminate or affect the liability of Borrower, and any other person or enlity who
may become liable for the payment of all or any part of the indebtedness evidenced by this Note, the
Security Instrument or the ather Loan Documents. No notice to or demand on Borrower shall be dgemed
to be a waiver of the obligation of Borrower or of the right of Lender to take further action without further
notice or demand as provided for in this Note, the Security Instrument or the other Loan Documenis.

8. SECURED NOTE.

The obligations of Borrower under this Note are secured by that certain Commercial Deed of
Trust, Security Agreement, Fixture Filing Financing Statement and Assignmeni of Leases, Rents, Income
and Profits (the “Security Instrument”), of even date herewith, which contains provisions for acceteration
of the enlire indebtedness secured hereby upon the happening of certain events.

9. TRANSFER.

Upon the transfer of this Note, Borrower heraby waiving notice of any such transfer, Lender may
deliver all the collateral mortgaged, granted, pledged or assigned pursuant to the Security Instrument and
the other Loan Documents, or any part thereof, to the transferee who shall thereupen became vested with
all the rights herein or under applicable faw given to Lender with respect thereto, and Lender shall
thereafter forever be relieved and fully discharged from any fiability or responsibility in the matter, but
Lender shall retain all rights hareby given to it with respect to any Habilities and the coliateral not so
transferred,
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10. EXCULPATION.

Except with respect to the malters set forth in subsections (a) and (b) below, Lender's source of
satisfaction of the indebtedness evidenced by this Note and ali other covenants and obligations under this
Note and any other of the Loan Documents shall be limited to the Property, and Lender shall not seek to
procure payment out of other assets of Borrower, or seek a judgment (excapt as hereinalter providad) for
any sums which are or may be payable under this Nole or any other of the Loan Documents, of claim or
seek judgment for any deficiency remaining after foreclosure of the Security Instrument; provided,
however, that the foregoing clause shall not prejudice the right of Lender to enforce the lien of the
Securily Instrument or other security given for the payment thereof or lo exercise any of its remedies at
taw other than the entry of a personal money judgment against the Borrower. The foregoing
notwithstanding:

{a) Borrower shall be and remain personally liable for all losses, costs, damages, or
axpenses incurred by Lender in the following instances:

(i) failure to pay or cause to be paid Taxes (except {0 the extent that Borrower has
depasited funds with Lender pursuant to the Security Instrument for the purpose of paying such
items) or to pay or cause 1o be paid charges for tabor or materials, or other chargas which can
craale liens on any portion of the Propenty,

(i} as a result of waste {except ordinary wear and fear), arson committed or
instigated by Barrower, any Guarantor or any pariner, memter or shargholder In Borrower, of @
violation of the provisions in the Security Instrument regarding removel, demolition or structural
alteration of any portion of the Property, .

(i) breach or failure to perform or comply with any of the insurance provisions of the
Loan Documents;

(iv) all court costs and reasonable attorneys’ fees, costs and expenses aclually
incurred by Lender pursuant to the Note or any other Loan Document;

(v) Borrower's breach or failure to paerform or comply with Section 1.03 (captioned
*Hazardous Waste") of the Securily Instrument, or Borrower's or any Guarantor's breach or
failure to perform or comply with the provisions of the Environmanta! Indemnification Agreement
of even date herewlth executed by Borrower for the benefit of Lender;

{vl) misapplication of or faiture o deliver 1o Lender (in accordance with the terms of
the Loan Documents) the following: (1) any insurance or condemnation proceeds; (2) renls,
issues or profits received by Borrower/Guarantor or its agent after Lender makes writtan demand
therefor pursuant to any Loan Decument; or (3) prepalid rents or tenant security deposits; or

(vi)  violation of any of the provisions of Seclions 1.29 and 1.30 (caplioned “Single
Purpose Entity” and “ERISA", respectively) of the Security Instrument.

(b) Borrower shall be and remain personally liable without exculpation or limitation of liability
whatsoever for the entire amount of the indebtedness evidenced by the Note (including all principal,
interest, and other charges) and all other sums due or to become due under the other Loan Documents,
whether at maturity or by acceleration or otherwise, in the fellowing instances:

(i violation of any of the provisions of Sections 1.15{c) and {(d) of the Security
Instrument (captioned, "No Sale/Encumbrance” and “Permitted Transfers”, respectively);

10-
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{ii) fraud or intentional misrepresentation in connection with the Property, Loan
Documents, or Loan Application;

{iii) the Stabilized Operating Trreshold (as defined in the Reserve Agreement of
even date herewith executed by Borrower in connection with the Loan) is nol satisfied, provided
there shall no fiability under this Subsection 10(b)(iii) from and after the date such Stabilized
Operating Threshold has first been satisfied; or

(iv) the Property or any par theraof becomes an asset in: (1) a voluntary bankruptcy
or insolvency proceeding commenced by Borrower, or (2} an involuntary bankruptcy or
insoivency proceeding In which: (A} such proceeding was commenced by any enlity controlling,
controlled by or under common conirol with Borrower (individually or collectively, “Affiliate™),
including but not limited to any creditor or claimant acting in concert with Borrower or any Affiliate;
of {B) any Affiliate objects to a motion by Lender for relief from any stay or Injunction from the
foreclosure of the Security Instrument or any other remedial action permitted under the Note,
Security Instrument or other Loan Documents.

1. SAVINGS CLAUSE.

Notwithstanding any provisions in this Note or in the Security Instrument to the contrary, the total
liability for payments in the nature of interest, including, without limitation, prepayment charges, default
interest and late fees, shall not exceed the limils imposed by the laws of the State where the Property is
located or the United States of America relating to maximum allowabie charges of interest, Lender shall
not be entitied to receive, collect or apply, as interest on the indebtedness evidenced by the Note, any
amount in excess of the maximum lawful rate of interest permitled to be charged by applicable law. If
Lender ever receives, coliects or applies as interest such amount which would be excessive interest,
such amount shall be applied to reduce the unpaid principal balance of this Note, and any remaining
excess shall be paid over to person or persons legally entitied thereto,

12. JOINT AND SEVERAL OBLIGATIONS.

If this Note is signed by more than one party, alt obligations herein contained shalt ba deemed to
be the joint and several obligations of each party executing this Note. Any married person signing this
Note agrees ihat recourse may be had against community assets and against his or her separate
property for the satisfaction of all obligations contained herein.

13. WAIVER OF TRIAL BY JURY.

BORROWER AND LENDER HEREBY {RREVOCABLY WAIVE TO THE FULLEST EXTENT
PERMITTED BY LAW, ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, PROCEEDING, CLAM, OR
COUNTERCLAIM ARISING QUT OF OR RELATING TO THE SECURITY INSTRUMENT, THIS NOTE
AND/OR ANY OF THE OTHER LOAN DOCUMENTS OR ANY ACTS OR OMISSIONS OF LENDER IN
CONNECTION THEREWITH.

14. OFFSETS.

No indebtedness evidenced by this Note shall be deemed to have been offset or to be offset or
compensated by all or part of any daim, cause of action, counterclaim or crass claim, whether liquidated
or unliquidated, which Borrower or any successor to Borrower now or hereafter may have or may claim to
have against Lender; and, in respect 1o the indebtedness now or hereafter secured hereby, Borrower
waives, 1o the fullest extent permitted by law, the benefits of any law which authorizes or pemnits such
offsets.

1.
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15. MISCELLANEOUS,

(a) Remedies Cumulative. The remedies of Lender as provided herein and in any other
Loan Document, or any one or more of them, or at law or in equity, shall be cumulative and concurrent,

and may be pursued singly, successively, or together at the sole discretion of Lender, and may be

exercised as oflen as occasion thereof shall occur.

(&) Severability. Every provision of this Note is intended to be severable. In the event any
term or provision hereof is declared by a court of competent jurisdiction to be illegal or invalid for any
reason whatsoever, such llegal or invalid term or provision shall net affect the balance of the terms and
provisions hereof, which terms and provisions shall remain binding and enforceable.

(c) Headings. The headings and caplions of various Sections of this Note are for
convenience of reference only and are not to be construed as defining or limiting, in any way, the scope
or intent of the provisions hereof,

{d) Governing Law. This Note shall be governed by and construed and enforced in
accordance with the laws of the State where the Property is focated.

(e) Amendments, This Note, and any provisions hereof, may not be modified, amended,
waived, extended, changed, discharged or terminated orally or by any act or failure to act on the part of
any party, but only by an instrument in writing signed by the panty against whom enforcement of any
modification, amendment, waiver, extension, change, discharge or termination is sought.

{f Interpretation. Whenever the context may require, any pronouns used herein shall
include the corresponding masculine, faminine or neuter forms, and the singular form of nouns and
pronouns shall include the plural and vice versa.

(g) Submission and Consent to Jurisdiction. Borrower, in consideration of making the
lcan evidenced by this Note, agrees that all actions or proceedings arising directly, indirectly or otharwise
in connection with this Note shall be litigated, at Lender’s election, only in ¢ourts having a situs within the
county and State where the Property is located, in any jurisdiction in which the Borrower {or any individual
or entity comprising the Borrower) may reside or hold assels, or in any one or more of the foregoing
jurisdictions and Borrower hereby consents and submits to the jurisdiction of any local, state or federal
court located therein. Borrower imevocably waives the defense of inconvenient forum to the maintenance
of such action or proceeding. Borrower hereby consents to service of process by any means permitted
by applicable law.

{h) Clerical Error. In the event Lender at any time discovers that this Note, the Security
Instrument or any other Loan Document contains an error that was caused by a clerical mistake,
calculation error, computer malfunction, printing error or similar error, Borrower agrees, upon notice from
Lender, to re-execute any documents that are necessary to cormecl any such error(s). Borrower further
agrees that Lender will not be liable to Borrower for any damages incurred by Borrower that are directly
or indirectly caused by any such error(s).

(i) Lost, Stolen, Dastroyed or Mutilated Loan Documents. [n the event of the ioss, theft
or destruction of this Note, the Security instrument, or any other Loan Dacument, or in the evenl of the
mutitation of any of the Loan Documents, upon Lender's surrender to Borrower of the mutilated Loan
Document, Borrower shall execute and deliver to Lender a Loan Document in form and content identical
to, and lo serve as a replacemeant of, the iost, stolen, destroyed, or mutilated Loan Document and such
replacement shall have the same force and effect as the lost, stolen, destroyed, or mutilated Loan
Document, and may be treated for all purposes as the original copy of such Lean Document,
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Time is of the Essence. TIME 1S OF THE ESSENCE IN THE PERFORMANCE OF
EACH PROVISION OF THIS NOTE.

(x) Legistation Affecting Lender's Rights. [f enactment or expiration of applicable laws
has the effect of rendering any material provision of this Note or the Security Instrument unenforceable
according to its terms, Lender, at its option, may require immediately payment in full of all sums
evidenced by this Note and may invoke any remedies permitted under the Loan Documents.

()] Disbursements. Funds representing the proceeds of the indebtedness evidenced
hereby which are disbursed by Lender by mail, wire transfer or other delivery to Borrower, to escrows of
otherwise for the benefit of Botrower shall, for all purposes, be deemed outstanding hereunder and to
have been received by Borrower as of the date of such mailing, wire transfer, or other delivery and until
repaid, notwithstanding the fact that such funds may not at any time have been remitted by such escrows
o Borrower or for Borrower's benefit.

{m} Exempted Transaction. Borrower agrees that (i) the payment obligations evidenced by
Ihis Note and the other instruments securing this Note are exempted transactions under the Truth in
Lending Act 15 USC § 1601, et seq.; (i} the proceeds of the indebtedness evidenced by this Note will not
be used for the purchase of registered equity securities within the purview of Regulation *U” issued by the
Board of Governors of the Federal Reserve System; and (iii} on the Maturity Date, Lender shall not have
any obligation to refinance the indebtedness evidenced by this Note or lo exiend further credit to
Borrower.

[SIGNATURE PAGE(S) ATTACHED]
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IN WITNESS WHEREOF, Borrower has duly executed this Note as of the day and year first
above written.

PALMILLA DEVELOPMENT CO., INC,,
a Nevada corporation

Borrower Taxpayer ID/SSN: 20-0520318

016075/270010/521954_4
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COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT,
FIXTURE FILING FINANCING STATEMENT
AND
ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS

THE PROMISSORY NOTE SECURED HEREBY PROVIDES FOR A;
FIXED INTEREST RATE

THIS COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, FIXTURE FILING
FINANCING STATEMENT AND ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS (this
“Security Instrument) is made and given as of March 28, 2007, by PALMILLA DEVELOPMENT CO.,
INC., a(n) Nevada corporation, whose address is 235 West Brooks Avenues, 2nd Floor, North Las Vegas,
Nevada 83030 (“Borrower,” and for purposes of Aricle 3 hereof, “Assignor™), to Equity Titte, LLC, a
Nevada limited liability company, and all successars and assigns, whose address is 7360 West Flamingo
Road, Las Vegas, Nevads 89147 (herein called “Trustee™), for the benefit of ARTESIA MORTGAGE
CAPITAL CORPORATION, a Delaware corporation, whose address is 1180 NW Maple Street, Suite 202,
Issaquah, Washington §8027, and its successor and assigns (in each case, "Lender,” and for purposes
of Article 3 hereof, "Assignee”).

WHEREAS, Borrower is justly indebted to Lender in the principal sum of Twenty Million One
Hundred and Fifly Thousand and 00/100 Dollars {$20,150,000.00), pursuant to a certain Fixed Rate Note
of even date herewith, more particularly deseribed below, ’

NOW, THEREFORE, FOR GOOD AND VALUABLE CONSIDERATION, including the
indebtedness herein recited and the trust herein created, the receipt of which s hereby acknowledged,
Borrower hereby grants a first priority security interest in, and Irrevocably gives, grants, transfers, aliens,
enfeoffs, conveys, confirms, warrants, assigns, mortgages, bargains, sells and pledges to Trustee, IN
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TRUST FOREVER. WITH ALL POWERS OF SALE AND STATUTORY RIGHTS, for the benefit and
security of Lender, under and subject to the terms and conditions hereinafter set forth, the following
property, rights, Interests and eslates now cwned, or hereafter acquired, by Borrower {(collectively, the

"Property”):

(a) the real property descriped in Exhibit A attached herelo and made a part hereof
(collectively, the "Land"), together with additional lands, estates and development rights hereafter
acquired by Borrower for use in connection with the development, ownership or occupancy of such real
property, and all additional lands and estates therein which may, from lime to time, by supplemental
morgage or ctherwise be expressly made subject to the lien of this Security Instrument;

(b) any and ali buildings, structures and other improvements now or hereafter erected,
construcied, placed or located on the Land including, without limitation, fixtures, tenements, attachments,
appllances, equipment, building systems, machinery, and other articles now of hereafter attached to or
used in connection with said buildings, structures and other improvements (collectively, the
“Improvements”}), and any and all additions to, substitutions for or replacements of such Improvements
and such Land and all Interests, estales or other claims, both in law and equity, which Borrower now has
or may hereafter acquire in the Langd or the Improvements, including, without limitation, alt right, title and
interest now owned or hereafter acquired by Borrower in and to any greater estate in the Land or the
Improvements;

{c) all easements, tenemenls, hereditaments, appurtenances, rights-of-way and rights now
owned or hereafter acquired by Borrower used or useful in connection with, or located on, under or above
all or any part of, the Land or as 8 means of access thereto, including, without limitation, all rights
pursuant to any trackage agreement; all rights to the nonexclusive use of common drive entries; all oil
and gas and other hydrocarbons; all minerals, crops, timber and other emblements; water, groundwater,
water rights and shares of stock evidencing the same; any and ali right, title and interest of Borrower, now
owned or hereafter acquired, In and to any land lying within the right-of-way of any streel, open or
proposed, adjoining the Land; and any and all sidewalks, vaulls, alleys and strips and gores of land
adjacent to or uséd in connaction with the Land (collectively, the “Appurtenances™),

(d) all leasehold estate, right, title and Interest of Borrower in and to all written and oraf
leases, subleases, subtenancies, licenses, franchises, usufructs, occupancy agreements and other
agreaments affecting all or any portion of the Property or the Improvements or the use or cccupancy
thereof, now or hereafter existing or entered into, whether bafore or after any proceeding is instituted by
or against Borrower under 11 U.S.C. § 101 et seq., as amended {the “Bankruptcy Code"), including,
without imitation, extenslons, renewals and subleases (all of the foregoing, individually, a "Lease” and
collectively, “Leases”), and all rights and claims of any kind that Borrower may have against any tenant
under the Leases or in connection with the termination or rajection of the Leases in a bankruptey or
insolvency proceeding, and all right, title and interest of Borrower thereunder, including, without limitation,
alt cash or securlty deposits, prepaid or advance rentals, and deposits or payments of simifar nature
which are hereby specifically assigned, lransferred and set over o Lender; Including, without limitation, all
rents, royalties, issues, revenues, profits, proceeds, income and other benefits, including, without
limitation, accounts receivable, of, accruing to or derived from such Leases and from the renting, leasing
or bailment of improvements and equipment, including, without limitation, any payments made by tenants
under Leases in connection with the terminalion of any Lease and all cil, gas and other mineral rights,
royafties and profits, whether paid or accruing before or after any proceeding is instituted by or against
Borrower under the Bankrupicy Code (all of the foregoing, collactively, “Rents™, and all proceeds from
the sale or other disposition of the Leases and the right to receive and apply the Rents to the payment of
the Secured Obligations (defined below) and all lease guaranties, lettars of credit and any- other
supporting obfigation for any of the Leases (collectively, “Lease Guaranties™) given by any guarantor in
conngction wilh any of the Leases. and all rights, powers, privilegas, oplions and other benefits of
Borrower as lessor under the Leasas and beneficiary under Lease Guaranties;
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(e) - all the estate, interest, right, title, other claim or demand, both in law and in equity,
incleding, without limitation, claims or demands with respect to the proceeds of and any uneamed
premiums on insurance policies in effect with respect to the Property, which Borrower now has or may
hereafter acquire in the Property, including, wilhout limitation, the right to receive and apply the proceeds
of any insurance, judgments or settlements made in lieu thereof, for damage to the Property, and any and
all awards made for the taking by eminent domain, or by any proceeding of purchase in lisu thereol, of
the whale or any part of the Property, including, withoul limitation, any awards resulting from a change of
grade of streels and awards for severance damages:

H all goods, chaitels, construction materials, furniture, furnishings, eguipment, machinery,
apparatus, appliances, and other items of personal properly, whether tangible or intangible, of any kind,
nature or description, whether now owned or hereafter acquired by Borrower, including, without limitation,
improvements including, without limitation, furnaces, steam boilers, hot water boifers, oil burners, pipes,
radiators, air conditioning and sprinkling systems, gas and electric fixtures, carpets, rugs, shades,
awnings, screens, elevators, motars, dynamos, cabinets, and all other furnishings, tools, equipment and
machinery, appliances, building supplies, materials, fittings and fixtures of every kind, which is, are or
shall hereafter be located upon, atlached, atfiixed 10 or used or useful, either direcily or indirectly, in
connection with the complete and comfontable use, occupancy and operstion of the Property and
Improvements, whether or not any of such personal properly is now or becomes a Fixture (defined
below), including, without limitation, any and ail licenses, permits or franchises used or reguired in
connection with such use, otcupancy or operation, together with any and afl additions, replacements or
subslitutions therelo, thereof or therefor, as well as the proceeds thereof or therefrom regardiess of form
(hereinafier somelimes together referred 1o as the “Personal Property™ such Personal Property shall
include, without limitation, all Accounts, Documents, Instruments, Chattel Paper, Goods, Eguipment,
General Intangibles, Fixtures and Inventory, as those terms are defined in the Uniform Commercial Code
of the State where the Property is located);

) (q) all plans &nd specifications, contracts and subcontracts for the construction of any
improvements, density rights, bonds, permits and other development or use entitiements, licenses,
guarantees, warranties, causes of action, claims, condemnation proceeds, profits, security deposits, utility
deposits, governmental agency fees and deposits and refunds thereol, refunds of taxes or insurance
premiums, policies, claims, and proceeds of insurance, claims and proceeds arising from condemnation,
vehicles, together with all present and future attachments, accessions, replacements, additions, products
and proceeds thereof;

(n) all monies deposited by Borrower, or deposited on behalf of Borrower, with any City,
County, public body or agency, irrigation, sewer or water district or company, and any other body or
agency, for the installation, or to secure the installation, of any utility pertaining to the Property.

(U] all refunds, rebates, reimbursemenis, reserves, deferred payments, deposits, cosl
savings, governmental subsidy payments, governmenrtally-registered credits (such as emissions reduction
credils), other credits, waivers and payments, whether in cash or in kind, due from or payable by (i} any
federal, slate, municipal or other governmental or quasi-governmental agency, authority or district (each,
a “Governmental Agency”) or (li} any insurance or uility company relating to any or all of the Property or
arising out of the satisfaction of any conditions imposed upon or the obtaining of any approvals for the
development or rehabilitation of the Property,

) all refunds, rebates, reimbursements, credits and payments of any kind due from or
payable by any Governmental Agency for any taxes, special laxes, assessmenis, or similar governmental
or quasi-governmental charges or levies imposed upon Borrower with respect lo the Property or upon any
or all of the Property or arising out of the satisfaction of any conditions imposed upon or the obtaining of
any approvals for the development or rehabilitation of the Property;
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(k) all monies deposited by Borrower with or for the benefit of Lender pursuant to any
reserve, escrow or cash collateral agreements executed by Borrewer in favor of Lender;

(] contract rights, accounts receivable, management agreemenis, business records;

{m} all of the Borrower's rights and interests as the “Declarant” under the Declaralion {defined
betow); and

(n) all additions, accessions, replacements, substitutions, proceeds and products of the real
and personal property, tangible and intangible, descrided herein;

{The Property does not include any equipment, inventory, furniture, furnishings or frade fixtures
owned and suppliad by tenants of the Property, except to the extent of Borrower's landlord's lien (if any)
therein, and excepl as same may become the property of Borrower as landlord under the terms of their
respeclive Leases.) :

FOR THE PURPQOSE OF SECURING:

1. repayment of indebtedness in the total pringipal ameount of Twenty Million One Hundred
and Fifty Thousand and 00/100 Dollars ($20,150,000.00) with interest, additional interest, default interest,
late charges, prepayment charges and other sums and charges thereon {the “Loan"), evidenced by that
certain Fixed Rate Note, of even date herewith, and all modifications, extensions, renewals and
replacements thereof or judgments thereon (collectively, the “Note™), executed by Bomower in favor of
Lender, and with a final maturity date of April 11, 2018, the terms of which are hereby incorporated
herein by reference as though set forth in full;

2 the payment of any additional amounts, with interest thereon, that may be hereafter
loaned by Lender to Borrower, which additional lcans are evidenced by a promissory note or notes
conlaining a recilation that this Security Instrument sacures the payment of such note or notes.

3. payment of all sums advanced by Lender, its $uccessors and assigns, or Trustee 1o

. protect, cara for or maintain the Property, or any portion thereof, with interest thereon at the Default Rate

(as defined in the Note) and all sums advanced by Lender or Trustee under the terms of or for the
enforcement of the Loan Documems {defined below), with interest thereon at the Default Rate (as defined
in the Note);

4. observance, performance and discharge of every obligation, covenant or agreement of
Borrower containad-herein or in the Note;

5. observance, performance and discharge of every obligation, covenant and agreement of
Borrower contained in any document, instrument or agreement now or hereafter executed by Borrower
which recites that the obligations thereunder are secured by this Security Instrument, including, without
limitation, payment of all other sums, with interest thereon, which may hereafter be loaned to Borrower, or
its successors or assigns, by Lender, or its successors or assigns, when evidenced by a promissory nole
or notes containing a recitation that they are secured by this Security Instrument;

6. compliance with and performance of each and every material provision of any declaration
of covenants, conditions and rastrictions pertaining to the Property or any portlon thereof; and

7. payment and performance of all obligations of Borrower arising from any and all existing
and future agreements with Lender which may afford interest rate protection to all or part of the Loan,
when such agreement racites that the cbligations thereunder are secured by this Security Instrument.
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{The principal of and the interest on the indebtedness evidenced by the Note; all charges, fees
and other sums as provided in the Loan Documents; and the principal of and interest on any other
indebtedness secured by this Security Instrument and the performance of all of its obligations set forth in
the Loan Documents are referred to herein, collectively, as the “Secured Obligations”™.)

PROVIDED, HOWEVER, that if the Secured Obligations shall have been paid in cash and
performed in full, then, In such case the Trustee, at Lender's direction, shall, at the request and expense
of Borrower, satisfy this Instrument and the estale, right, title and interest of tha Trustee and Lender in the
Property shall ceass, and upon payment to Lender of all costs and expenses incurmred for the preparation
of the release hereinafter referenced and ali recording costs if allowed by law, the Trustee and Lender
shall release this Instrument and the lien, operation and effect hereof by proper Instrument without
recoursa, covenant or warranty of any nature, express of implied.

The Note, this Security Instrument and any other document or instrument executed by Borrewer
in connection with the Loan shall be collectively referred to as the “Loan Documents.” All initially
capitalized terms used herein which are defined in the Note shall have the same meaning herein unless

the context otherwise requires.

] TO PROTECT THE SECURITY OF THIS SECURITY INSTRUMENT, BORROWER HEREBY
COVENANTS AND AGREES AS FOLLOWS: \

ARTICLE 1.
COVENANTS AND AGREEMENTS OF BORROWER

1.01  Payment of Secured Obligations, Borrower shall pay and perform as and when due
lhe Secured Obligations.

1.02 Performance of Other Obligations; Preservation, Maintenance and Management of
Property. Borrower shall perform, comply with and abide by each and every one of the covenants,
agreements and conditions contained and set forth in the Note and this Security Instrument. Borrower:

{a) shall keep the Property in good condition and repair;

(b) shall not remove, demofish or structurally alter any of the Improvements without the prior
written consent of Lender; provided, however, Lender's consent shall not be required in connection with
the making by Borrower of cosmetic and non-structural alterations;

{c) shall complete promptly and in a good and workmanlike manner any Improvement which
may be now or hereafter constructed on the Property and promptly reslore in like manner any partion of
the Improvements which may be damaged or destroyed from any cause whatscever, and pay when due
all claims for labor performed and materials furnished therefor;

(d) shall comply with and abide by all laws, ordinances, rules, regulations and orders of
governmental authorities now or hereafter affecting the Property or any part thereof or requiring any
alterations or improvements 1o be made thereon, including without limitation, all Environmental Laws (as
defined in Section 1.03 hereof), and the Americans with Disabilities Act;

(e) shall comply with and abide by all of its obligations under any covenant, condilion,
restriction or agreement of record affecting the Propery;

f shall not commit or parmit any waste or deterioration of the Property;

(9) shali not allow changes in the use for which all or any par of the P.roperty is intended;
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{h) shall maintain all certificates, licenses and pemmils necessary {0 keep the Property
operating in conformity with the use for which all or any part of the Property is intended;

(i} shall not initiate or acquiesce in @ change in the zoning classification of the Propery
without Lendar's prior written consent;

() shall insure that at all times the Land constitules one or more separate legal lols
complying with all subdivision or platting laws, oréinances, rules of regulations applicable to the Froperty,
or other laws relating to the division or separation of reai property;

(k) shall insure that at all times the Land is assessed for real estate lax purposes as one of
more wholly independent tax fot or lots, separate from any adjoining land or Improvements not
constituting a part of such lot or lots, and no other land or improvements is assessed and taxed together
with the Property or any portion thereof,

" shall not abandon the Property, and

{m) shall do any and all other acts which, from the character and use of the Property, may be
reasonably necessary to maintain, protect and preserve the Properly and protect the security of Lender.

The Property shall be managed by either: (i) Borrower or a person/entity affiliated with Borrower
approved by Lander for 50 long as Borrower or said affilisted persen/entity is managing the Property in a
commercially prudent and reasonable manner; or (ii)a professional property managemen} company
approved by Lender. Management by said affiliated personfentity or professional property management
company (in either case, the “Property Manager”) shall be pursuant to a written agreement approved in
form and substance acceptable to Lender {the “Management Agreement’). In no event shali any
manager be removed or replaced or the terms of any Management Agreement modified or amended
withgut the prior written consent of Lender. Notwithstanding the provisions of any Management
Agreement or any other agreement now or hereafter existing or entered into (logether with any and ait
extensions, renewals, substitutions, replacements, amendments, modifications andfor restatements
thereof, the “Management Agreements”) to the contrary, Borrower shall not pay any Property Manager,
nor shall any Property Manager accepl, total management fees (i.e., on-site and off-site management
fees or other compensation, whether monetary or nonmonetary) {collectively, “Management Fees™) in
excess of three percent (3.0%) of the effective gross income from the Properly per year, nor shall such
Management Fees be payable In advance of receipt of such income. The Management Agreements and
all of the rights and interesls thereunder including, without limitation, the rights to Management Fees are
and at ail times will be subject and subordinate to the Loan and the Loan Documents and to any
renewsls, extensions, modifications, assignments, replacements, or consolidations thereof, and the
rights, privileges and powers of Lender hereunder and thereunder. Such subordination shall be self-
operative and no further instrument shall be required lo effect such subordination, but Barrower agrees to
execute and deliver, and 1o cause any Property Manager to execute and deliver, any instrument which
Lender may deem necessary or appropriate to confirm such subordination. Such subordination means,
among other things, that Management Fees shall not be paid or accepted unless all current expenses
aftributable to the ownership and operation of the Property, including, without limitation, current expenses
relating to Borrower's iiabilities and obligations with respect o the Loan and the Loan Documents
{collectively, “Operating Expenses"), have been pald. In the event (x) of any Event of Default (defined
below) under the Loan Documents or under any Management Agreement then in effect, which defaull is
not cured within any applicable grace or cure pericd, (y) the debt sarvice coverage ratio applicable to the
Property is lass than 1.00 to 1.00 for the twelve (12} month period immediately praceding the calculation,
or {(z) of the bankruptcy or insolvency of the manager, or Borrower, if the Property Manager is affiliated
with Borrower, Lender shall have the right to immediately terminate, or to direct Borrower to immediately
terminate, such Management Agreament and 1o retain, or to direct Borrower to retain, a new
meanagement agent approved by Lender. All Rents generated by or derived from the Property shall first
be utilized solely for Operating Expenses, and none of the Rents generated by or derived from the
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Propery shall be diverled by Borrower and utilized for any other purpose unless all such Operating
Expenses have been fully paid and salisfied.

.1.03  Hazardous Waste. Borrower at all imes shali keep the Property and groundwater of the
Property free of Hazardous Substances (defined below). Borrower shall not permit its tenants or any third
party to enter the Property 10 use, generate, manufacture, store, release, threaten relesse, or dispose of
Hazardous Substances in, on or about the Property; provided, however, that Borrower may pemit
reasonable incidantal use and storage of Hazardous Substances on the Property provided that such use
and storage complies with the following: (a) such use and storage shall be limited to customary supplies
which are normal incidents of the ownership and management of real property which is similar to the
Propenty (“Permitted Uses"); (b) ne such products or supplies create any risk of harm to persons or
property, including, without limitation, the Property; and {c) all such products and supplies are used and
stored in strict compliance with all applicable Environmental Laws (defined below). Borrower shall give
Lender prompt written notice of any claim by any person, entity, or governmental agency that a violation
of Environmental Laws has occurred with respect to all or any porlion of the Property, or that a release or
disposal of Hazardous Substances has occurred on the Property (except Permitted Uses as may be
permitted pursuant to the preceding sentence), or that Hazardous Substances are present at the Property
or otherwise affect the Property (except Permitted Uses). Borrower, through its professional engineers
and at its cost shall promptly and thoroughly investigate suspected Hazardous Substances
contamination of the Property and shall provide to Lender a detalled description of the investigation, and
any copies of reports at Borrower's expense, Borrower shall forthwith remove, repair, ciean up, andfor
detoxify any Hazardous Substances from the Properly, to the extent that the presence and/or
maintenance of such Hazardous Substances in, on or about the Property constitutes a violation of any
federal, state or local law, ordinance, order, decree or regulation now or hereafier In effect and applicable
to Borrower or the Property, and whether or not Borrower was rasponsible for the existence of lhe
Hazardous Substances in, on or about the Propedy. "Hazardous Substances” shall mean (i) any
chemical, compound, material, mixture or substance that is now or hereafter defined or listed in, or
otherwise classified pursuvant 1o, any Environmental Laws as a “hazardous substance,” *hazardous
material,” “hazardous waste,” “extremely hazardous waste,” “acutely hazardous waste,” “radicactive
waste,” “infectious waste,” “biohazardous waste,” “"toxic substance,” “pollutant,” “toxic pollutant,” and
“contaminant,” as well as any formulation not mentioned herein intended to define, list, or classify
substances by reason of deleterious properties such as Ignitability, corrosivity, reactivily, carcinogenicity,
toxicity, reproductive toxicity, “EP toxicity,” or “TCLP toxicity"; (ii) petroleum, natural gas, natura! gas
liquids, liquefied natural gas, synthetic gas usable for fual {or mixtures of natural gas and such synthetic
gas) and ash produced by a resource recovery facillty utilizing a municipal solid waste stream, and drilling
fluids, produced waters and other wastes associated with the exploration, development or production of
crude oil, natural gas, or geothermal resources; (iii) asbestos in any form; {iv) urea formaldehyde foam
insulation; (v) palychlorinated biphenyls (PCBs); (vi} raden; (vii) any other chemical, material, or
substance which is (because of its quantity, concentration, or physical er chemica! characteristics) limited
or regulated for heaith and safety reasons by any governmental authority, ar which poses a significant
present or polential hazard to human health and safely or tc the environment If released into the
workplace or the environment; {viil) any “Hazardous Subsiance® or terms of similar impont as defined in
the State where Properly is located or substances otherwise regulated or conlrolled in such Stale
because of concems for health, safety and/or property, and {ix) lead-based paint. “Environmental Laws"
means any and all requirements of courts (including, without {imitation, state courts whose decisions may
be based on the common law of the aforementioned State) or governmental authorities relating to health,
safely, the environment or to any Hazardous Substances, including, without limitation, the
Comprehensive Environmental Response, Compansation, and Liability Act (‘CERCLA"), the Resource
Conservation and Recovery Act ("RCRA’), the Hazardous Substances Transportation Act, the Toxic
Substances Control Act, the Clean Water Act, the Endangered Species Act, the Clean Air Act, the
Qccupational Safety and Health Act and all similer federal, stale and local environmental slatutes,
ordinances, and tha rules, regulations, orders, decrees and guidance doguments related thereto, whether
any of the foreqoing shall not exist or shall hereafter be enacted, decided, promulgated or published.
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Borrower represents and warrants to Lender that to the best of Borrower's knowledge, except as
set forth in that certaln environmental site assessment delivered to Lender in connection with the Loan
{the "Environmental Report"}. (A} during the period of Borrower's ownership of the Property: (1) there has
been no use, generation, manufacture, storage, treatment, disposal, discharge, release, or threatened
release of any Hazardous Substances by any person on or around the Property except Permitted Uses;

and (2) there have been no Hazardous Substances transported over or through the Property except in

connection with Permitted Uses; (B) after diligent inquiry, Borrower has no knowledge of, or reason lo
believe that there has been; any use generation, manufacture, storage, treatmen!, disposal, release, or
threatened release of any Hazardous Substance, hazardous waste or other waste by any prior owners or
prior occupants of the Property or by any third parties onto the Properly; or any aclual or threatened
litigation or claims of any kind by any person relating to these matters; (C) nc Hazardous Substances in
excess of permitted levels or reportable quantities under applicable Environmental Laws are prasent in or
about the Property or any nearby real proparly that could migrate to the Property; (D) no underground
storage tanks of any kind are or have ever been located in or about the Property; (E) the Property and all
operations and activities at, and the use and cccupancy of, the Property, comply with all applicable
Environmental Laws; (F) Borrower and every person cufrenily having an interest in or conducling
operations on the Property has complied with, and is now in strict compliance with, every permit, license,
and approval required by all applicable Environmental Laws for all activilies and operations at, and the
use and occupancy of, the Properly; and (G) thers are no c¢laims related to Hazardous Subslances
pending or threatened with regard to the Property or against Borrower of any indemnitor other than
Borrower (individually or collectively, “Indemnitor™) under the Environmental Indemnity (as hereinafter
defined). Botrower represents and wamants that, to the best of Bomower's knowledge, any written
disclosure submitted by or on behalf of Borrower 1o Lender concerning any release or threatened release,
past ar present compliance by Borrower, or any other person of any Environmental Laws applicable to the
Property, and any environmental concemns relating to the Property, was true and complete when
submitted and continues to be true and complete as of the date of this Security Instrument,

Borrower (1) releases and waives any future claims against Lender for indemnity or contribution
in the event Borrower becomes liabla for cleanup or other costs under any Environmentat Laws or under
any Hazardous Substances-related claim; {2) shall reimburse Lender, on demand, for all costs and
expenses incurred by Lender in connection wilh any review, approval, consent, or inspection relating o
the environmental provisions in this Security Instrument logether with interest, after demand, at the
highest rate permitted under applicable law; and (3) shall indemnify, defend, and hold Lender and Trustee
harmless from and against all losses, costs, claims, damages, penalties, liabiliies, causes of action,
judgments, court costs, attorneys’ fees and other legal expenses, costs of evidence of title, cost of
evidence of value, and other expenses (collectively, “Expenses”}, including, without limitation, any
Expenses incured or accruing after the foreclosure of the lien of this Security Instrument, which efther
may suffer or incur and which directly or indirectly arlse out of or are In any way connected wilh the
breach of any environmental provision either in this Security Instrument or In any Loan Document or as a
consequence of any release or threatened releass or the presence, use, generation, manufacture,
storage, disposal, transportation, release, or threatened release of any Hazardous Substances on or
about the Propenty caused or permitted by Borrower, any prior owner or operator of the Property, any
adjoining landawner or any other party, including, without limitation, the cost of any required or necessary
monitoring, Investigation, repair, cleanup, remedy, or deloxification of any Hazardous Substances and
the preparatton of any closure, remedial action, or other required plans, whether that action is required or
necessary by reason of acts or omissions accurring prior to or following the recardation of this Security
instrument. Borrower's obligations will survive the satisfaction, release, or canceiiation of the Loan, the
release and reconveyance or partial release and reconveyance of this Security Instrument, and the
foreclosure of the lien of this Security Instrument or ceed in lieu thereof. Notwithstanding anything in this
paragraph to the contrary, this paragraph shall not apply to the introduction and initial release of
Hazardous Substances on the Property from and after the date that Lender acquires title to the Property
through foraclosurs or a deed in lleu of foreclosure (the “Transfer Date”); provided, however, Borrower
shal! bear the burden of proof that the introduction and initial release of such Hazardous Substances: (i)
occurred subsequent to the Transfer Date, (ii) did not occur as the result of any act or omission of
Borrower or its agents, and (iii) did not occur as a result of a continuing leaching, seeping, migration or
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release of any Hazardous Substances introduced prior to the Transfer Date in, on, under or near the
Property. '

To lhe extent permitied by applicable law, Lender or its agents, representatives, and employees
may waive its lien against the Property or any portion of it, including, without limitation, the Improvements
and the Personal Property, to the extent that the Property is found to be environmentally impaired and to
exercise all rights and remadias of an unsecured creditor against Borrower and alf of Borrower’s assets
and property for the recovery of any deficiency and environmental costs, including, without limitation,
seeking an attachment order. Borrower will have the burden of proving that Borrower or any related party
(or an affiliate or agent of Borrower or any related party) was nol in any way negligent in permitling the
release or threalened release of the Hazardous Substances.

Anything contained in this Secunty Instrument or in the Loan Documents (o the contrary
notwithstanding, the Expenses will be exceptions to any nonrecourse or exculpatory provision of the Loan
Documents, and Bomrower will be fully and personally liable for the Expenses. That liability will not be
limited to the original principal amount of the obligalions secured by this Security Instrument, and
Borrower's obligations will survive the foreclosure, deed in lieu of foreclosure, release, reconveyance, or
any other transfer of the Property or this Security Instrument. For the purposes of any action brought
under this subsection, Borrower waives the defense of laches and any applicable statute of limitations,

Lender and any other person or entity designated by Lender, including, without limitation, any
representative of a governmental entity, and any envircnmental consultant, and any recelver appointed by
any court of competent jurisdiction, shall have the right, but not the obligation, o enter upon the Property
at all reasonable limes o essess any and all aspects of the environmental condition of the Propenty and
its use, including, without limitation, conducting any environmental assessment or audit (the scope of
which shall be determined by Lender) and taking samples of soil, groundwater or other water, air, or
building materials, and conducting other invasive testing. Borrower shall cooperate with and provide
access to Lender and any such person or enlity designated by Lender.

if recommended by the Environmental Report or any other environmental assessment or audit of
the Properly. Borrower shall establish and comply with an operations and maintenance program with
respect to the Property, in form and substance reasonably acceptable to Lender, prepared by an
environmental consultant reasonably acceplable to Lender, which program shall address any asbestos
containing material or lead based paint that may now or in the future be detecled at or on the Property.
Without limiting the generality of the preceding sentence, Lender may require (1) periodic notices or
reports to Lender in form, substance and at such intervals as Lender may specify, (2) an amendment to
such operations and maintenance program to address changing circumstances, laws or other matters,
(3) al Borrower's sole expense, supplemental examination of the Property by consultants specified by
Lender, (4)access to the Property by Lender, its agents or servicer, to review and assess the
environmental condition of the Property and Borrower's compliance with any operations and maintenance
program, and (5) variation of the operations and maintenance program in response to the reports
provided by any such consultants,

1.04 Funds for Taxes, Insurance and Other Charges. Subject to applicable law or to a
wriften waiver by Lender, Borrower shall pay te Lender, on the day monthiy instalfments of principat and
interest are payable under the Note (or on another day designated in writing by Lender) until the Note is
paid in full, & sum (herein “Impounds”) equal to one-twelfth (1/12) of. (a) all real property t{axes and
assessments (general and special), and all other taxes and assessments of any kind or nature
whatsoever, including, without limitation, nongovernmental levies or assessments such as maintenance
charges, levies or charges resulting from covenants, conditions and restrictions affecting the Property,
which are assessed or imposed upon the Property or any portion of it, or become due and payable, and
which create, may create or appear to create a lien upon the Proparty, or any part thereof, or upon any
person, property, equipment or other facility used in the operation or maintenance thereof, or any tax or
assessment on the Property, or any portion of it, in lisu thereof or in addition thereto, or any ficense fee,
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{ax or assessment imposed on Lender and measured by or based in whole or in part upon the amoun! of
the outstanding Secured Cbiigations {collectively, “Taxes"); (b) the yearly premium installmenis for fire
and other hazard insurance, rent loss insurance, commercial general lability insurance and such other
insurance covering the Property as Lender may require pursuant to Section 1.07 hereof (collectively,
“[nsurance Premiums"); and (c) if this Security Instrument is on a leasehald, the yearly fixed ground rent,
if any, under any ground lease affecting the Property or any portion thereo!, all as reasonably estimated
initially and from time to time by Lender on the basis ¢f assessments and bills and reasonable estimates
thereol. Lender may require Borrower to pay to Lender, in advance, such other Impounds for other taxes,
charges, premiums, assessments and impositions in connection with Borrower or the Property which
Lender shall reasonably deem necessary to protect Lender's interests (collectively “Qther Impositions®).
{The Taxes, Insurance Premiums, Other Impasitions, and other items for which Lender is authorized to
collect Impounds hereunder are referred to collectively as “Impositions”.) Unless otharwise provided by
applicable law, Lender may require Impounds for Other impositions to be paid by Borrower in a lump sum
or in periodic installments, at Lender's option. Any waiver by Lender of a requirement that Borrower pays
such Impounds may be revoked by Lender at any time upon nolice in wriling to Borrowsr.

Lender shall apply the Impounds to pay such Impasitions so long as Borrower is not in breach of
such rates, ground rent, Taxes, assessments, Insurance Premiums and Other Impositions and so long as
Bormrower is nol in breach of any covenant or agreement in this Security Instrument, Lender shall make
no charge to Borrower for holding and applying the Impounds, annually analyzing such accounts, or for
verifying and compiling said assessments and bills, unless Laender pays Borrower interest, earnings or
profits on the tmpounds and appiicable law permits Lender to make such a charge. I requesled by
Lender, Borrower shall cause to be furnished 1o Lender a tax reporting service contract covering the
Property of the type, duration and with a compeny satisfactory to Lender. Unless applicable law requires
interest, earnings or profits to be paid, Lender shall not be required to pay Borrower any interest, earnings
or profits on the Impounds. Lender shall give to Borrower, without charge, an annual accounting of the
Impounds, showing credits and debits to the Impounds and the purpose for which each debit to the
Impounds was made. The Impounds are pledged as additional security for all sums secured by this
Securily Instrument.

If the Impounds held by Lender at the lime of the annual accounting thereof exceed the amounts
deemed necessary by Lender to provide for the payment of such Impositions, as they fall due, or excesd
the amounts permitted to be held by applicable law, if no Event of Defaull is in effect under any of the
Loan Documents, lLender shall credit such excess Impounds on the next monthly installment or
installments of Impounds due. If at any time the amount of the Impounds held by Lender shall be less
than is sufficient to pay such Impositions as they fall due, Borrower shall pay lo Lender the amount
necessary to make up the deficiency within thifty (30) days after nofice from Lender to Borrower
requesting payment thereof.

Upon the occurrence of any Event of Default under any of the Loan Documents or Bomrower's
breach of any covenant or egreement of Borrower in this Security tnstrument, Lender may apply, in any
amount and in any order as Lender shall determine, any impounds heid by Lender at the time of
application, (i} to pay Impositions which are now or will hereafter become due, or (i) as a credit against
the sums secured by this Security Instrument. Upon payment in full of all sums secured by this Security
Instrument or upon Defeasance {as defined Iin the Note, if so defined), Lender shall promptly refund to
Borrower any impounds held by Lender.

1.05 Application of Payments., Unless applicable law provides otherwise, all payments
received by Lender from Barrower under the Note or this Security Instrument shall be applied by Lender
in the folfowing order of priority: (i) to interest payable on the Note; (ii) to principal due on the Note; (iii) to
interest payable on advances made pursuant 1o Section 1.14 hereof; (iv) to principal of advances made
pursuant to Seclion 1.14 hereof; (v) to amounts payable to Lender by Borrower under Section 1.04
hereof, and {vi} any other sums secured by this Security Instrument in such order as Lender, al Lender's
option, may detarmine; provided, however, that Lender may, at Lender's aption, apply any sums payable
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pursuant to Section 1.14 herecf prior to interest on and principal of the Note, but such application shall
not otherwise affect the order of priority of application specified in this Section 1.03.

1.06  Charges; Llens. Unless Lender shall be collecling (and Borrower shall have paid as
required) Impounds pursuant to Section 1.04 above, Borrower shall pay, at Borrower’s cost and expense,
all Impositions atiributable 1o the Property, the Nofe, this Security Instrument, or any part thereof or
interest therein by Borrower making or causing 1o te made payment, when due, direclly to the payee
thereof, or in such other manner as Lender may dasignate in writing. Borrower shall promptly furnish to
Lender all notices of amounts due under this Section 1.06, and if Borrower shall make payment directly,
Borrower shall promptly furnish to Lender receipts evidencing such payments. Borrower shall pay and
promplly discharge, at Borrower's cost and expense, all liens, encumbrances and charges upon, and the
claims of all persons supplying labor or materials io of in connection with, the Property, or any par
thereof or interest therein, without regard to whether such lien, encumbrance, charge or claim {in each
case 3 "Claim"} is or may be senior and superior 1o, equal with or junior and inferior to the lien of this
Security Instrument. f Borrower shall fail to pay, remove and discharge any such lien, encumbrance,
charge or claim, then in additien to any other right or remedy of L.ender, Lender may, but shall not be
obligated to, discharge the same, either by paying the amount claimed to be due or by procuring the
discharge of such lien, encumbrance, charge or claim by depositing in a court a bond or the amount
claimed or otherwise giving security for such claim, or by procuring such discharge in such manner as is
or may be prescribed by taw. Borrower shall, immediately upon demand therefor by Lender, pay to
Lender an amount equal to all costs and expenses incurred by Lender in connection with the exercise by
Lender of the foregoing right to discharge any such lien, encumbrance, charge or claim, togather with
interest thereon from the date of such expenditure at the Default Rate, Notwithstanding the foregaing,
Borrower may contest any Claim by appropriate proceedings duly instituted and diligently prosecuted at
Borrower's expense. Borrower shall not be obligated to pay any Claim, and Lender shall not have the
right to discharge any Claim pursuant to the provisions above, while such contest is pending if the
Property is not thersby subjected to imminent loss or forfeiture and (if Borrower has not provided
evidence that it has paid the amount of such Claim or by procuring the discharge of such Claim by

.depositing in a court 3 bond or the amount claimed or otherwise giving security for such Claim, or by

precuring such discharge or bond in such manner as is or may be prescribed by law) it deposits one
hundred fifty percent (150%) of the amount of such Claim with the Lender or provides other security
salisfactory to the Lender in its sole discration.

Borrower shall give Lender prompt written notice of (a) the proposed creation of any county,
municipal, quasi-governmental or other improvement or special district of any nature or (b) any action in
respect to such district, which may affect the Property, including, without limitation, any proposed service
plan or modification of such plan, proposed organization of such district and election in regard to such
organization, the proposed issuance of bonds by such district and alection in regard to such issuance and
the proposed inclusion of the Property in any such district, and Borrower shall not consent to the creation
of any such district or any such action In respect to such district without the prior written consent of
Lender, which consent shall not be unreasonably withheld.

1.07  Required Insurance; Dellvery of Pclicies. Borrowar shall at all times provide, maintain
and keep in foree or cause to ba provided, maintained and kept in force, at no expense to Trustee or
Lender, policies of insurance in form and amounts, covering such casualties, risks, perils, liabilities and
other hazards as provided below, All such insurance policies shall be written by a company or companies
authorized and admitted to issue insurance in the State where the Property is located and having a rating
of A2 or better for ratings by Moody's Investors Service, Inc., or A or bstter for ratings by Fitch Investors
Service, L.P. or Standard & Poor's Ratings Services.

(a) Borrower shall initially maintain, until Lender shall otherwise indicate in writing, the
following Insurance:
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(1) Property Insurance. Borrower, at its sole cost and expense, shall keep all
Improvements, boilers and machinery, and all other Personal Property of Borrower now or hereafter
situated on the Property insured during the term of this Security Instrument against loss or damage by fire
and aqgainst loss or damage by other risks now embraced by "Spectal Form® or "All Risk” coverage, so
called, {including without limitation, riot and civil commotion, vandalism, malicious mischief, water, fire,
burglary and theft) without any exclusion for terrorism, boiler and machinery coverage (if applicabla), flood
and/or earthquake insurance (il applicable) all as may be required by Lender, in amounts at all times
sufficient to prevent Lender from becoming a co-insurer within the terms of the applicable policles and
under applicable insurance law, providing for deductibles {not to exceed the lesser of 1% of the face
amount of any such policy or $10,000), maintained in an amount not less than 100% of the full
replacement cost of the Improvements and betterments and Personal Property {equivalent to the
insurable value of the Improvements and Personal Property as determined by an appraisal acceptable to
Lender), on an agreed amount basis, without deduction for depreciation and without reference to co-
insurance (an Insurance to value provision is not permitted in the policy).

(2) Liability Insurance. Borrower shall also provide commarcial general fiability
insurance, on the so-called “occurrence” form naming Lender as an additional insured, including personal
injury, death and property damage liabllity, and against any and all claims, including all legal liability to the
extent insurable and imposed upon Lender and alt court costs and legal fees and expenses, in an amount
not less than One Million Dollars ($1,000,000), combined single limit policy, Two Milien Dollars
($2,000,000) in the aggregate, for personal injury and property damags, to be without a deductible.

(3) Business income Insurance. ‘"Business income™ and/or ‘remtal income”
insurance, each naming Lender as loss payee, in an amount sufficient to avoid any co insurance penalty
and to provide proceeds which will cover a period of not less than twelve (12} months from the date of
casualty or toss; the term “rental income™ shall mean the sum of (A) the tolal then ascertainable Rents
payable under the Leases (defined below) and {B) the total ascerlainable amount of all other amounts to
be received by Borrower from third parties which are the legal obiigation of the tenants under such
Leases, reduced to the extenl such amounts would not be received because of operating expenses not
incurred during a period of non occupancy of that poriion of the Property then not being occupied,

{4) Flood Insurance. If the Property is now, or hereafter becomes, situated in a
federally designated special flood hazard area, then Borrower shall obtain and maintain al all times
thereafter, a policy of floed insurance in such amoun! as Lender may, from tima to time require, and shall
otherwise comply with the requirements of the Nationa! Floed Insurance Program. A Life of Loan Flood
Hazard Cartificata shall be provided to Lender identifying the Flocd Hazard Zong in which the Property is
situated.

(5) Law and Qrdinance Insurance. K any of the Improvements or the use of the
Property shall at any lime constitute a legal non-conforming structure or use, Borrower shatt obtain an
"Crdinance or Law Coverage” or "Enfercement” endorsement, which shall include coverage for (A) loss of
value (In an amount no less than 100% of the full replacement cost of the Improvements), (8) demolition
and debris removal costs (in an amount not less than 15% of the policy limit or insured value), and (C)
increased costs of construction (in an amount not less than 15% of the pelicy fimit or insured value).

(5] Builder's Risk Insurance. At all times during which_ structural construction,
repalrs or alterations are being made with respect to the Improvements, Borrower shall alse maintain (A)
owner's conlingent or protective liabllity insurance covering ciaims not covered by or under the terms or
provisions of the above-mentioned commercial general liability insurance policy; and (B) the insurance
provided for in subsection (1) abave written in a so-called builder's risk completed value form (w) on a
non-reporting basis, (x) against all risks insured against pursuant to the first sentence of this paragraph,
(¥) including permission 1o occupy the Properly, and (z) with an Agreed Amount endorsement waiving co-
insurance provisions.
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{7 Workers' Compensation Insurance. If Borrower has empioyees, Borrower
shall also maintain workers' compensation, subject to the stafutory limits of the state where the Property

Is located, and employer's liability insurance with a limit of at least $1,000,000 per accident and per

disease per employee, with respect to any wark or operations on or about the Property.

(») The origina) policy or policies and renewals thereof (or, at the sole option of Lender,
dupficate ariginals or certified copies thereof), together with receipts evidencing payment of the premium
therefor, shall be deposited wilh Lender, and Borrower hereby assigns lo Lender the proceeds of such
policy or policies as additlonal security for the Secured Obligations. Not more than forty-five (45) days
after closing the Loan, Borrower shall deliver to Lender tha orlginal policy or policies (or, at the sole option
of Lender, duplicate originals or certified copies thereof). Such insurance may be provided in one policy
or separate policies for hazard insurance, rental or business income insurance, general liability,
earthquake, environmental or flood (or other special perils) insurance. Each such policy of insurance
shall contain a non-contributing loss payable clause and a mortgagee clause in favor of and in form
acceptable to Lender for policies referred to under subsections 1.07(a)(1). (3), (4), (5), and (6}, and
naming Lender as an addilional insured for policies referred to under subsections 1.07(a) (2) and (7}, and
shall provide for not less than thirty (30) days prior written notice to Lender of any intent to modify, cancel,
of terminate the policy or policies or the expiration of such policies of insurance, and must include a
Lender's Loss Payable endorsement, and such other endorsements as required by Lender, including &
replacement cost endorsement and agreed amount endorsement. If the insurance required under this
Section 1.07 or any portion thereof is maintained pursuant to a blanket policy, Bamowar shall furnish to
Lander a certified copy of such policy, together with an ariginal Evidence of Insurance (Acord Form 28)
indicating that Lender (and its successors and/for assigns) is an insured under such potlicy in regard o the
Property and showing the amount of coverage apportioned to the Property which coverage shall be in an
amount sufficient lo satisfy the requirements hereof. Not less than thirty (30) days prior to the expiration
dates of each policy required of Borrower hereunder, Borrower will deliver to Lender a renewal policy or
policies marked “premium paid* or accompanied by cther evidence of payment and renewal satisfactory
to Lender: and in the evant of foreclosure of this Security Instrument, any purchaser or purchasers of the
Property shall succeed to all rights of Bomower, including, without limitation, any rights to unearned
premiums, in and to all insurance policies assigned and delivered to Lender pursuant to the provisions of
this Section 1.07.

{c) Notwithstanding the foregoing, at any lime while any amounts remain outstanding under
tha Loan, upon the written request of Lender, Borrower shall be required to maintain such insurance 8s
may from time to time be required under Lender's then current underwriling guidelines.

1.08  Payment of Premiums. If Lender shall collect and Borrower shall pay In full Impounds
for premiums in accordance with the provisions of Section 1.04 above, Borrower shall be deemed o have
*paid” the pramiums for the purposes of this Seclion 1.08. In the event Borrower fails to provide, maintain,
keep in force or dellver to Lender the policies of insurance required by this Security Instrument or by any
Loan Document, Lender may (but shall have no obligation to) procure such insurance or single-interest
insurance for such risks covering Lender's interest, and Borrower will pay all premiums thereon and
reimburse Lender for all amounts paid or incurred by Lender in connection therawith promplly upon
demand by Lender, and until such payment is made by Borrower, the amount of all such pramiums shall
be added to the principal amount of the Loan and shall bear interest at the Defaull Rate.

1.09  Casualtles; Insurance and Condemnation Proceeds. In the event of a casually or a
taking by eminent domain, the foliowing provisions shall apply in connection with the Restoratlon {defined

balow} of the Property:

(a) If the Property shall be damaged or destroyed, in whole or in par, by fire or other
casually, or if the Property or any porlion thersof Is taken in any condemnation or eminent domain
proceeding, Borrower shall give prompt notice of such damage or taking to Lender and shall promptly
commence and diligently prosecute the complation of the repair and restoration of the Property as neary
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as possible to the condition the Property was in immediately prior to such fire or other casualty or taking,
with such alterations as may be approved by Lender {{he “Restoration”).

) The term “Net Proceeds” for purposes of this Section 1.09 shall mean: {i) the net amount
of all insurance proceeds under the policies carried pursuant to Section 1.07 hereof as a result of such
damage or destruction, after deduction of Lender's reasonable costs end expenses (including, without
limitation, attorneys' fees), if any, in collecting the same, o (i) the net amount of all awards and payments
received by Lender with respect to a taking referenced in Section 1.17 hereof, after deduction of Lender's
reasonable costs and expenses (including, without limitation, attorneys’ fees), if any, In collecting the
same, whichever the case may be. 1f {i) the Net Proceeds do not exceed $500,000 (the “Net Proceeds
Avallability Threshold™); (ii)lhe costs of completing the Resloration as reasonably estimated by
Borrower shall be lass than or equal to the Nel Proceeds; (i) no Event of Default exists under the Note,
this Security Instrument or any of the other Loan Documents; (iv) the Property and the use thareof after
the Restoration will be in compliance with, an¢ permitted under, all applicable zoning laws, ordinances
rules and regutations (including, without limilation, laws relating to legal nonconforming structures or uses
and all applicable Environmental Laws; (v) (A} if the Net Proceeds are insurance proceeds, less than
twenly-five percent (25%) of the total fioor area of the Improvements has been damaged or destroyed, or
rendered unusable as a result of such fire or other casualty; or (B} if the Net Proceeds are condemnation
awards, less than 25% of the Property is taken, such Proparty that is taken is located along the perimeter
or periphery of the Property, no portion of the Improvements is lacated on such Property, and such taking
does not materially impair access to the Property; and (vi) Lender shall be satisfied that any operating
deficits, including, without limitation, all scheduled payments of principal and interest under the Note
which wilt be incurred with respect 1o the Property as a result of the occurrence of any such fire or other
casualty or taking, whichever the case may be, wili be covered out of {1} the Net Proceeds, or (2) other
funds of Borrower, then the Net Proceeds will be disbursed directly to Barrower for Restoration.

(c) If the Net Proceeds ara greater than the Net Proceeds Availability Threshold, such Net
Proceeds shall, subject to the provisions of the Leases that are superior 1o the lien of this Security
Instrument or with respect to which subordinalion ang non-disturbance agreements binding upon Lender
have been entered into and such subordination and non-disturbance agreements apply to the deposits of
Net Proceeds, be forthwith paid 1o Lender o be held by Lender in a segregated account to be made
avallable to Borrower for the Restoration in accordance with the provisions of this Subsection 1.09(c).

The Net Proceeds held by Lender pursuant to Subsection 1.09(c) hereof shall be made
available to Borrower for payment or reimbursement of Borrowers expenses In connection with the
Restoration, subject to the following conditions:

1)) no Event of Dafault exists under the Note, this Security Instrument or any of the
other Loan Documents;

(2} Lender shall, within a reasonable pedod of time prior to a request for an initial
disbursement, be furnished with an estimate of the cost of the Resloration accompanied by an
independent architect’s opinion based on due professional investigation as to such costs and appropriate
plans and specifications for the Restoration, such plans and specifications and cost estimates to be
subject to Lender's approval, not lo be unreasonably withheld or delayed;

{3) the Net Proceeds, logether with any cash or cash equivalent deposited by
Borrower with Lender, are sufficient to cover the cost of the Restoration- as such costs are certified by the
independent architect;

4 MNet Procaeds are less than the outstanding principal balance of the Note;

(5) (A) if the Net Proceeds are insurance proceeds, less than sixty percent (60%) of
the total floor area of the Improvements has been damaged or destroyed, or rendered unusable 8s a
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result of such fire or other casualty; or (8) if the Net Proceeds are condemnation awards, less than 25%
of the Property is taken, such Propeny that is taken is located along the perimeler or periphery of the
Property, na portian of the Improvements is focated on such Property and such taking does not materially
impair access to the Property,

(6} Lender shall be satisfied thal any operating deficits, Including, withoul limitation,
ali scheduled payments of principal and interest under the Note which will be incurred with respect lo the
Property as a result of the occurrence of any such fire or other casualty or taking, whichever the case
may be, will be covered out of (1) the Net Proceeds, of (2) other funds of Borrower,

{7) Lender shall be satisfied that, upon completion of the Restoration, the gross cash
flow and the net cash flow of the Property will be restored lo a level sufficient to cover all carrying costs
and operating expenses of the Property, including, without limitation, debt service on the Note at a
coverage ratio (after deducting all required reserves as required by Lender frem net cperating income} of
al least 1.20 to 1.0, which coverage ralio shall be determined by Lender on the basis of the Applicable
interest Rate (as defined in the Note);

’ (8) the Restoration can reasonably be completed on or before the earliest to occur of
(A) six (6} manths prior 10 the Maturity Date (defined in the Note), {B) the earliest date required for such
completion under the terms of any Major Leases {defined below) and (C) such time as may be required
under applicable zoning law, ordinance rule or regulation in order to repair and restore the Property lo as
nearly as possible the condition it was in immediately prior to such fire or other casualty or to such taking,
as applicable;

) the Property and use thereof after the Restoration will be in compliance with, and
permitted under, all applicable zoning laws, ardinances, rules and regulations including, without limitation,
laws relating 1o legal nonconforming structures or uses and all applicable Environmental Laws; and

(10)  each Major Lease in effect as of the date of the occurrence of such fire or other
casualty shall remain in full force and effect during and after the completion of the Restoration without
abatement of rent beyond the time required for Restoration.

For purposes hereof, the term “Major Lease” shall mean (i) any Lease which (A} provides for rental
income representing ten percent (10%) or more of the total rental income for the Property, (B) covers ten
percent (10%) or more of the total space at the Property, in the aggregate, or {C) provides for & lease
term of more than ten (10) years including options to renew and (i) any instrument guaranteeing or
providing credit support for any Major Lease.

(d} The Net Proceeds held by Lender until disbursed in accordance with the provisions of
this Section 1.09 shall constitule additional security for the Secured QObligations. |f Borrower is entitled to
Net Proceeds pursuant to the terms hereof, the Net Proceeds (other than the Net Proceeds paid under
the poticy described in Section 1.07{a}(3) hereof for loss of rents or business interruption) shall be
disbursed by Lender to, or as directed by, Borrower, in an amount equal to the costs actually incurred
from time to time for work in place as part of the Restoration less customary retainage from time 10 time
during the course of the Restoration, not more frequently than once per month, upon receipt of evidence
satisfactory to Lender that (A) all materials installed and work and labor performed (except fo the extent
that they are to be paid for out of the requesled disbursement) in connection with the Restoration have
been paid for in full, and {B) there exist no notices of pendency, stop orders, mechanic's or materialman’s
liens or notices of intention to file the same, or any other liens or encumbrances of any nature whatsoever
on the Property arising out of the Restaration which have not either been fully bonded and discharged of
record or in the alternative fully insured to tha satisfaction of Lender by the tille company insuring the lien
of this Security fnstrument. The Net Proceeds paid under the policy described in Section 1.07(a)(3) shall
be disbursed by Lender to pay for debt service under the Loan, to pay other expenses incurred by
Borrower in connection with the ownership and operation of the Property, and the remainder theraof, to,
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or as directed by, Borrower to pay for the cost of the Restoration in accordance with this Section 1.09(d).
Final payment shall be made after submission to Lender of all licenses, permits, certificates of occupancy
and other required approvais of governmental aulhorization having jurisdiction and Casuafty Consultant's
(definad below) certification that the Resloration has been fully completed.

(e) Lender shall have the use of the plans and specifications and all pemmits, ficenses and
approvals required or obtained in connection with the Restoration. The identity of the contracters,
subcontractors and materialmen engaged in the Resloration, as well as the contracts under which they
have been engaged, shall be subject to prior review and acceptance by Lender and an independent
consulting” enginesr sefecled by Lender (the “Casualty Consuitant’), such acceptance not to be
unfeasonably withheld or defayed. All costs and expenses incurred by Lender in connection with making
the Nel Proceeds avallable for the Restoration, including, without limitation, altorneys' fees and
disbursements and the Casualty Consultant's fees, shall be paid by Borrower.

1) If at any time the Net Proceeds of the undisbursed balance thereof shall not, in the
reasonable opinion of Lender, be sufficient to pay in full the balance of the costs which are estimated by
the Casualty Consultant to be incurred in connection with the completion of the Restoration, Borrower
shall deposit the deficiency in immediately avaiiable funds (the "Net Proceeds Deflciency®) with Lender
before any further disbursement of the Net Proceeds shall be made. The Net Proceeds Deficlency
depositad with Lender shall be held by Lender and shall be disbursed for costs actually incurred [n
connection with the Restoration on the same conditions applicable to the disbursement of the Net
Proceeds. and until so disbursed pursuant to this Section 1.09 shall constitute additional security for the

Secured Obligations.

(9) Unless an Event of Default exists, Borrower shall settle any insurance claims with respect
1o the Met Proceeds which in the aggregate are less than the Net Proceeds Availability Threshold.
Lender shall have the right to participate in and reasonably approve any settlement for insurance claims
with respect to the Net Proceeds which in the aggregate are greater than the Net Proceads Availability
Threshold. If an Event of Default exists, Borrower hereby irrevocably empowers Lender, al Lender's sole
election, in the name of Borrower as iis true and tawiyl attorney-in-fact, to file and prosecute such claims
and to collect and to make receipt for any such payment. Notwithstanding the foregoing, Lender's failure
to file and prosecute any such claims shall not diminish or impair Lender's rights and remedies against
Borrower under the Loan Documents. If the Net Proceeds are received by Borrower, such Net Proceeds
shall, until the completion of the related work, be held in trust for Lender and shall be segregated from
other funds of Borrower to be used 1o pay for the cost of the Restoration in accordance with the terms
hereof.

{h} The excess, if any, of the Net Proceeds and the remaining balance, it any, of the Net
Proceeds Deficiency deposited with Lender after (i) the Casualty Consultant certifies to Lender that the
Restoration has baen completed in accordance with the provisions of this Section 1.09, and (ii) the receipt
by Lender of evidence satisfactory {o Lender that all costs incurred in connection with the Restoration
have been paid in full and all required permits, licenses, certificates of occupancy and other required
approvals of governmental authorities having jurisdiction have been issued, shall be remitted by Lender to
Borrower, provided no Event of Default shall have occurred and shall be conlinuing under the Note, this
Security Instrument or any of the other Loan Documents.

(i} All Net Proceeds not required (i) to be made available for the Restoration or (ii) to be
returned to Borrower as excess Net Proceeds pursuant 1o Subsection 1.09(h) hereof shall be retained
and applied by Lender toward the payment of the Secured Obligations whether ot not then due and
payable in such order, priority and proportions as Lender shall determine, without Prepayment Charge,
or, at Lender’s sole election, the same shall be paid, either in whole or in par, to Borrowar, if Lender
shali receive and retain Net Proceeds, the lien of this Security Instrument shall be reduced only by the
amount recelved and retained by Lender and actually applied by Lender in reduction of the Secured
QObligations.
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1.10  Assignment of Policles Upon Foreclasure. In the event of foreclosure of this Security
instrument or other transfer of tille or assignment of the Property in extinguishment, in whole or in part, of
the debt secured hereby, all right, litle and interest of Borrower in and to all policies of insurance required
by Section 1.07 hereof shall inure o the benefit of and pass to the successor in interest to Borrower or
the purchaser or grantee of the Property.

1,11 Indemnification; Subrogation; Waiver of Offset.

(a) Notwithslanding any other provisions of this Security Instrument, Lender is not
underaking any obligations, nor shall Lender have any obligations, under the Leases; or with respect 1o
agreements, contracts, certificates, instruments, franchises, permits, licenses and other items which are
part of the Property. if Lender or Trustee is made a party to any litigation concerning the Note, this
Security Instrument, any of the Loan Documents, the Property or any part thereo! or interest therein, or
the occupancy of the Property by Borrower, then Borrower shall indemnify, defend and hold Lender and
Trustee harmless fram all liability by reason of said liigation, including, without limitation, atlorneys' fees
and expenses incurred by Lender or Trustee as a result of any such litigation, whether or not any such
litigation is prosecuted to judgment. Lender and Truslee may employ an attomey or attorneys selecied
by it to protect its rights hereunder, and Borrower shall pay to Lender and Trustes attorneys' fees and
costs incurred by Lender and Trustee.

{b} Borrower waives any and alt right to claim or recover against Lender, Trustee, or their
respeclive officers, employees, agents and representatives, for loss of or damage lo Borrower, the
Property, Borrower's property or the property of others under Borrower's control from any cause insured
against or required to be insured against by the provisions of this Securily instrument.

{c} All sums payable by Borrower pursuani to this Security Instrument or the Note shall be
paid without notice, demand, counterclaim, setoff, deduction or defense and without abatement,
suspension, deferment, diminution or reduction, and the obligations and liabilities of Borrower hereunder
shall in no way be released, discharged or otherwise afiected (except as expressly provided herein} by
reason cf: (i) any damage to or destruction of or any condemnation or similar taking of the Property or any
part thereof; {ii) any resiriction or prevention of or inlerference by any third party with any use of the
Property or any part thereof; (ili) any lille defect or encumbranca or any eviction from the Property, the
Improvements or any part thereof by titte paramount or otherwise, (iv) any bankruplcy, insalvency,
reorganization, composition, adjustment, dissolution, liquidation or other like proceeding relating fo
Lender, cr any action taken with respact to this Security Instrument by any truslee or recelver of Lender,
or by any court, in any such proceeding; (v) any claim which Borrower has or might have against Lender;
(vi) any default or failure on the part of Lender to perfarm or comply with any of the terms hereof or of any
other agreement with Borrower, or (vii} any other occurrence whatsoever, whether similar or dissimilar lo
the foregoing and whether or not Borrower shali have nolice or knowledge of any of the foregoing.
Except as expressly provided herein, Borrower waives all rights now or hereafler conferred by statute or
otherwise 10 any abatement, suspension, deferment, diminution or reduction of any sum secured hareby
and payable by Borrower.

1.12  Udllities. Borrower shall pay or shall cause to be paid when due all utility charges which
are incurred by Borrawer for the benefit of the Praperty and alf other assessments or charges of a similar
nature, whether or not such charges are or may become llens thereon.

113  Actions Affecting Property. Borrower shall promptly give Lender writtan notice of, and
shall appear in and contest, any action or proceeding purporting to affect the Praperty or any portion
thereof or interest therein, or the security of this Security Instrument or the rights or powers of Lender or

"Trustee:; and shall pay all costs and expenses, including, without limitation, the cost of avidence of lille

and attorneys' fees, in any such actlon or proceeding in which Lender or Trustee may appear.
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1.4  Actlons by Trustee or Lender to Preserve Property. If Borrower {ails to make any
payment or to do any act as and in the manner provided in any of the Loan Documents, Lender and/or
Trustee, each at its own election, without abligation so to do, without releasing Borrower from any
obligation, and without notice to or demand upon Borrower, may make or do the same in such manner
and to such extent as gither may deem necessary to protect the security herecf. [n connection therewith
{without limiting their general powers, whethar conferred herain, in any other Loan Documents or by law),
Lender and Trustee shall have and are hereby given the right, but not the obligation, (i) to enter vpon and
take possession of the Property; (il) 1o make additions, alterations, repairs and improvemeants to the
Property which they or either of them may consider necessary or proper 1o keep the Property in good
condition and repair; (i) to appear and participate in any action or proceeding affecting or which may
affect the Property or any portion thereof or interest therein, the security of this Security Instrument or the
rights or powers of Lender or Trustee; (iv) to pay, purchase, contest or compromise any encumbrance,
claim, charge, lien or debt which in the judgment of either may affect or appears to affect the security of
this Security Instrument or be prior or superior hareto; and (v) in exercising such powers, 16 pay
necessary expenses, including, without limitation, attorneys' fees and costs or other necessary or
desirable consultants, Borrower shall, immediately upon demand therefor by Lender and Trustee or
either of them, pay to Lender and Trustee an amount equal to all respective coslts and expenses incurred
by such parly in connection with the exercise of the foregoing rights, including, without limitation, costs of
evidence of title, court costs, appraisals, surveys and receiver's, trustee’s and attorneys' fees and costs
and expenses, together with interest thereon from the date of such expenditure at the Default Rate.

1.15 Transfers; Due On Sale/Encumbrance.

() Lender Reliance. Borrower acknowledges that Lender has examined and relied on the
experiance of Borrower or its general partners, managing partners, managing members, pringipals or any
direct or indirect legat or beneficial owner of Borrower in owning and operating properties such as the
Property in agreeing to make the Loan, and will continue o rely on Borrower's ownership of the Property
as a means of maintaining the vaiue of the Property as security for payment and performance of the
Secured Cbligations. Borrower acknowledges that Lender has a valid interest in maintaining the value of
the Property so as to ensure that, should Borrower defaull in the payment or the performance of the
Secured Obligations, Lender can recover the Secured Obligations by a sale of the Property.

{b) Transfer Definitions. For purposes of this Section 1.15, an “Affiliated Manager* shall
mean any Property Manager in which Borrower, any Guarantor (as hereinafter defined) or any Indemnitor
has, directly or indirectly, any legal, beneficial or economic interest; a “Restricted Party™ shall mean
Borrower, any Guarantor, any indemnitor, or any Affiliated Manager or any shareholder, partner, member
or non-member manager, or any direct or indirect legal or beneficial cwner of Borrower, any Guaranior,
any Indemnitor, any Affilialed Manager or any non-member manager; a “Sale” shall mean a voluntary or
involuntary sale, conveyance or transfer of a legal or beneficial interest; and a *Pledge” shall mean a
pledge of or grant of a security intergst in a legal or beneficial interest; the term “control® means the
possession, directly or indirectly, of the power to diract or cause the direction of managemaent, policies or
aclivities of a persan or entity, whether through ownership of voting securlties, by contract, by apearation of
law, or otherwise.

{c) No Sale/Encumbrance.

Q)] Except as is set forth below in Section 1.15(d) with respect to Pemnitted
Transfers (as hereinafter defined), Borrower shall not sell, convey, mortgage, grant, bargain, encumber,
pledge, assign, grant options with respect to, or otherwise transfer or dispose of {directly or indirectly,
voluntarily or involuntarily, by operation of law or otherwise, and whether or nol for consideration or of
record) the Property or any part thereof or any tegal or beneficial interest therein or permit a Sale or
Pledge of an interest in any Restricted Party (collectively a “Transfer™), without the prior writlen consent
of Lender, which consent may be withheld al Lender’s sole eleclion, regardiess of whether the conditions
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set forth in Subsection 1.15(e) hereof have been satisfied. Without limiling the foregoing, there shall be
no subordinate financing placed on any portion of the Property.

(2) A Transfer shall include, without limitation: (i) an installment sales agreement
wherein Borrower agrees to sell the Property or any part thereof for a price to be paid in instaliments; (ii)
an agreament by Borrower leasing all or a substantial part of the Property for other than actual occupancy
by a space fenant thereunder or a sale, assignment or other transfer of, or the grant of a securily interest
in, Borrower's right, title and Interest in and to any Leases or any Rents; (iii) if a Restricted Parly is a
corporalion, any merger, consglidation, Sale or Pledge of such corporation’s stock or the creation or
issuance of new stock In such corporation; (iv) if a Restricted Party is a limited or general parinership or
joint venture, any merger or consolidation or the change, remaval, resignation or addition of any general
partner or joint venturer, or the Sale or Pledge of the parinership interest of any limited partner, general
pariner or joint venturer, or the Sale or Pledge of any profits or proceeds relating to such partnership
interest, or the creation or issuance of new partnership interests; (v) If a Restricted Parly is a limited
liability company, any merger or consolidation o the change, removal, resignation or addition of any
managing member or non-member manager (or if no managing member or non-member manager, any
member) or the Sale or Pledge of the membership interest of any member or any profits or proceeds
relating to such membership interest, or the creatlon or issuance of new membership interests; (vi) if a
Restricted Party is a trust or nominee trust, any merger or consolidation or the Sale or Pledge of the legal
or beneficial interests in such Restricted Party or the creation or issuance of new legal or beneficial
interests: (vii) the removal of the Property Manager (including, without limitation, an Affiliated Manager)
other than in accordance with Section 1.02 hereof; and. (viit) without limitation to the foregoing, any Sale
or Pledge by any person or entity which direclly or indirectly controls Borrower of its direct or indirect
controlling interest in Borrower.

{d) Permitted Transfers.

(1) Notwithstanding the provisions of Sections 1,15(b} and (c) hereof, the following
transfers shall not be deemed to be a Transfer: (i) transfers by devise or descent or by operation of law
upon the death of a member, partner or shareholder of a Restricted Party ("Transfer Upon Death™),
{ii) the Sale, in one or a series of transactions, ¢f not more than forty-nine percent (49%) of the stock in a
Restricted Party; (iii) the Sale, in one or a series of ransactions, of nol moare than forty-nine percent (49%)
of the limited partnership interests or non-managing membership interests, as the case may be, in a
Restricted Parly; (iv) inter vivos and testamentary transfers of the legal or beneficial interests (including,
without limitation, stock, partnership interests and membershlp interests) in a Restricted Party (A} to an
existing owner of a legal or beneficial interest (including, without limitation, a shareholder, fimited partrer,
general partner, joint venturer or member) in such Restricted Party on the date hereof (an “Existing
Owner), (B) to a fineal descendant or spouse of ar Existing Owner, (C) to a trust, the beneficiary of
which is (and so long as any part of the Loan remains unpald continues to be) an Existing Owner or a
lineal descendant or spouse of an Existing Qwner, or (D) to & comoration, limited or general partnership,
limited liability company or other legal entity which is (and so long as any pant of the Loan remains unpaid
continues lo be) wholly ewned and controlied by an Existing Owner; and (v) pursuant to Leases for which
Lenders consent is not required in accordance with the provisions of Section 1.26 {b) hereof.
Notwithstanding the introductory clause of this paragraph, the transfers described in clauses (i) through
(iv) inclusive of this paragraph (collectively, “Permitted Transfers”) shall be subject to Lender's prior
written consent, which consent Lender shall provide upon satisfaction of the conditions set forth in
Subsection 1.15(e) hereof.

(e) Conditions Precadant. Lender's consent to any Transfer/Permitted Transfer, regardiess
of whether Lender has consented to any previous Transfer/Permitted Transfer, is subject to satisfaction of
the following conditions precedent:

{1} Lender shall have received, in the case of a voluntary Transfer/Permitted
Transfer, at least thirty (30) days prior written notice of the Transfer/Permitted Transfer, and, in the case
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of Transfer(s} Upon Death, within thity (30} days after such Permitted Transfer (collectively, the
“Permitted Transfer Notice Deadline™), together with copies of such documents and informaticn relating
to the Transfer/Permitied Transfer as Lender may request, including, without limitation, the Sale
documents (including, without limitation, purchase/sale agreement, if any), the terms and structure of the
Sale and the nature and structure of the Sale (including, without limitation, debt/equity structure, if any};

{2) One of the following is satisfied: (i) the TransferiPermitted Transfer shall not
result in a change in the contral of any Restricted Party or a change in the control or management of the
Borrower and the Property; (i), in the altemative, the person{s) or entity(ies) proposed to assume control
of such Restricted Party and the person(s) or entity{les) proposed to assuma control and management of
the Borrower andfor the Property shall be acceplable to Lender in all respects (including, without
limitation, financial condition, credit history and management ability/experience and other relevant critera,
all as determined by Lender); or (ili} in the case of Transfer(s) Upon Death, the person{s) or entity(ies) to
assume conlrol of such Restricted Party andlor the person{s) or entity(ies) to assume control and
management of the Borrower and the Property shal be acceptable to Lendar in Lender's commercially
reasonable discretion and in the event any of the foregaing propesed person(s) or enlity(ies) dascribed in
this Subsection 1.15(e)(2)iti) are not acceptable to Lender in the manner described herein, Lender shall
provide a reasonable opportunity (not 1o exceed thirty (30) days from the expiration of the Permilted
Transfer Notice Deadline In the case of Transfer{s) Upon Death) for substitute persan{s) or entity{ies},
acceptable to Lender in the manner described in this Subsection 1.15(e}{2)(iil), to be provided (such
substitute person(s) or entity(ies) may include a third-party property manager to operate the Property if
Lender requires in its commercially reasonable discretion),

(3) the TransferIPermitted Transfer shall not retease any Guarantor or Indemnitor or
their respective estates from their respective obligations under the Loan Documents;

4) the Transfer/Permitted Transfer shall not release the Borrower from its
obligations under the Note, this Security Instrument, or any other Loan Documants;

(5} the Transfer/Permitted Transfer shall not have any adverse effect either on the
Borrowar's compliance with the provisions of this Security Instrument, including, without limitation, Section
1.29 (captioned “Single Purpose Entity") and Section 1.30 (captioned “ERISA”) hereof, or on the
Borrower's status as a continuing legal entity fiable for the payment and performance of the Secured
Obligations;

(6) Borrower shall pay all of Lender's costs and expenses, including, without
limitation, attorneys' fees and costs, and title insurance costs (if any).

] Lender's Rights. Lender reserves the right to condition any censent required hereunder
upon & modification of the terms hereof (excluding a modification of the interest rate, amortization term,
maturity date, or payment schedule) and on an assumption of the Note, this Security Instrument and the
other Loan Documents as so modified in conneclion with the proposed Transfer, payment of an
assumption fee (except with respect to Permitted Transfers) of one percent {1%) of the principat balance
of the Note (the "Assumption Fee™), payment of a $2,000.00 processing fee {the “Processing Fee),
payment of expenses incumed by Lender (including attorneys’ fees) in connection with any proposed
Transfer (the “Transfer Expenses®), the approval by a Rating Agency (defined below)} of the proposed
transferee, and such other conditions and legal opinions as Lender shall determine to ba in the interest of
Lender, |f the holder of the Note shall be a “real estate mortgage investment conduit” or “REMIC” (as
such terms are defined in Section 860D of the United States Internal Revenue Code, as amended, and
any related United States Treasury Department regulations) (the “REMIC Trust™), such opinions shall
Include, without limitation, an opinion of counsel in form and substance satisfactory to Lender, from
counsel approved by Lender, slating that the tax qualification and status of the REMIC Trust as a REMIC
will not be adversely affected or impaired as a result of such modification or assumption. The Transfer
Expenses and the Processing Fee shall be payable by Borrower whether or not Lender consents to the
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Transfer. Lender shall not be required to demonstrate any actual impairment of ils security or any
increasad risk of default hereunder in order to declare the Secured Obligations immediately due and
payable upon a Transfer without Lender's consent. Any Transfer made in contravention of this Section
1.15 shall be null and void and of no force and effect. The provisions of this Section 1.15 shall apply to
every Transfer regardless of whather voluntary or not, or whether or not Lender has consented to any
previous Transfer.

() Assumption and Release. Provided that no Evenl of Default shall have occurred and

‘shall be continuing, Lender shall consent 1o a sale of the Property and assumption of the Loan by the

purchaser (iransferee) and the release of Borrower from lizbility under the Loan, except for any liability
arising or accruing prior to the closing of sald assumplion, upon (1) Borrower's completon of an
assumption application in such form as Lender may require from time to time, (2} Lender's review and
approval, which approval shall not be unreasonably withheld, of the creditworthiness and other
quaiifications of the proposed transferee (including, without limitation, the development, business or
management expertise of the proposed transferee, if deemed relevant under the circumstances by
Lender in its good faith judgment) under Lender’s underwriting criteria at the time of said assumption, (3)
the execution by the transferee of an assumption agreement in such form as Lender may require from
time o time, and (4) payment to Lender of the Assumption Fee, the Processing Fee and the Transler
Expenses. In addition, in connection with said assumption, but subject to all of the conditions referred to
above in this Subsection 1.15(g), Lender shall consent to the release of the Guarantor and Indemnitor,
except for any Ifability arising or accruing prior to the closing of said assumption, provided that Lender
approves in writing substitute guarantor(s)/indemnitor(s) acceptable to Lender in its sole discretion in
terms of creditworthiness and other qualifications under Lender's underwriting criteria at the time of said
assumption, and further provided that such substitute guarantor(s)/indemnilor(s) execute guaranties
and/or indemnities in form and content acceptable to Lender.

146 Survival of Warranties. Notwithsianding any investigation of the Property, Borrower,
Guarantor or Indemnitor by Lender, Borrower acknowtedges: (a) that in accepting the Note, this Security
Instrument and the other Loan Documents, Lender is expressly and primarily relying on the truth and
accuracy of the representations, warranties and covenants of Borrower, Guarantor and Indemnitor
contained in any loan applicalion (a “Loan Application”) or made to Lender in connection with the Loan
or contained in the Loan Documents or incorporated by reference therein (the “Warranties’); (b) that
such reliance existed on the pant of Lender prior to the date hereof; (c) that the Warranties are a material
inducement to Lender in making the Loan; and (d) thal Lender would not make the Loan in the absence
of the Warrantles. All Warranties shall survive the execution and delivery of this Security Instrument and
shall remain continuing obligations, representations, warranties and covenants of Borrower so long as

any portion of the Secured Obligations remain outstanding.

117 Eminent Domaln; Condemnation. Borrower shall promptly give Lender nctica of the
actual or threatened commencement of any condemnation or eminent domain proceeding and shall
deliver to Lender coples of any and all papers served in connection with such proceedings.
Notwithstanding any taking by any public or quasi-public authority through eminent domain or otherwise
(including, without limitation, any transfer made in liew of or in anticipation of the exerclse of such faking),
Borrower shall continue to pay and perform the Secured Obligations at the time and in the manner
provided for its payment and performance in the Note and in this Security Instrument and the Secured
Obligations shall not be reduced until any award or payment therafor shall have been actually received
and applied by Lender, after the deduction of expenses of collection, to the reduction or discharge of the
Secured Obligations. Lender shall not be limited to the interest paid on the award by the condemning
authority but shall be entitied to receive out of the award interest at the rate or rates provided in the Note,
Borrower shall cause the award or payment made in any condemnation or eminent domain proceeding,
which is payable to Borrower, to be applied in accordance with Section 1.09 hereof. In the event
Borrower is not entitled to any award or payment pursuant to Section 1.09 hereof, Borrowar shall cause
the award or payment to be paid directly to Lender. Lender may apply the award or payment to the
reduction or discharge of the Secured Obligations whether or not then due and payable. If the Property is
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sold, through foreclosure or otherwise, prior 10 the receipt by Lender of the award or payment, Lender
shall have the right, whether or not a deficiency judgment on the Note (to the exient permitted in the Note
or herein) shall have been sought, recovered or denied, to receiva the award or payment, or a porlion
thereof sufficient lo pay the Secured Obligations. {f in the event of a total condemnation the award or
payment is not sufficient to repay the Note ir full, Borrower shall immediately pay any remaining balance,
together with all accrued interest thereon. Nothing herein shall be construed to cure or waive any Event
of Default or notice of default hereunder or under any other Loan Document or invalidate any act done
pursuant to such notice,

1.18  Additional Security. No other security now existing, or hereafter taken, to secure the
Secured Obligations shall be impaired or affected by the execution of this Security Instrument and all
additional security shall be taken, considered and held as cumulative. The taking of additional security,
execution of partial releases of the security, or any extension of the time of payment of the Secured
Obligations shall not diminish the force, effect or lien of this Security Instrument and shall nat affect or
impair the liability of any maker, surety or endorser for the payment of the Secured Obligations. In the
event Lender at any time holds additional security for any of the Secured Obligations, it may enforce the
sale thereof or otherwise realize upon the same, al its option, either before, concurrently, or after a sale is
made hereunder.

1.19  Property Use, The Property shall be used only for multi-family/apartment use and uses
Incidental thereto, and for no other use without the prior written consent of Lender.

1.20 Successors and Assigns. Withou: in any way limiting or affecting the provisions of
Section 1.15 hereof, this Security Instrument applies lo, inures to the benefit of and binds all parties
hereto and their respective heirs, legalees, devisees, administrators, executors, successors and assigns.
The term "Lender” shall mean the owner and holder of the Note, whether or not named as Lender herein.
In exercising any rights hereunder or taking any actions provided for herein, Lender may act through its
employees, agents, independent contractors or servicers authorized by Lender.

1.21  Inspections. Lender, or its agents, representatives or employees, are authorized to
enter af any reasonable time (and with due regard for rights of tenants) upon or in any part of the Property
for the purpose of inspecting the same and for the purpose of performing any of the acts Lender is
authorized to perform hereunder or under the terms of any of the Loan Documents. Without limiting the
generality of the foregeing, Lender shall have the same right, power and authority to enter and inspact the
Property, and the right 1o appoint a receiver on an ax parta basis, to enforce this right to enter and inspect
the Property.

1.22 [RESERVED.]

1.23 Lender's Powers, Without affecting the liability of any other person liable for the
payment of any abligations herein mentioned, and without affecting the lien or charge of this Security
Instrument upon any portion of the Property not ther or theretofore released as security for the full
amount of all unpaid cbligations, Lender may, from time to time and without notice (i) release any person
so liable, (i} extend the maturity or aller any of the terms of any such aobligalion, (iii) grant other
indulgencas, (iv} releasa or reconvey, or cause to be released or reconveyed at any time at Lender's
option any parcel, portian or all of the Property, (v} take or release any other or additional security for any
obligation herein mentioned, or {vl) make other arrangements with debtars in relation thereto.

1.24 Books and Records; Financial Statements.

(a) Borrower, any Guarantor and any Indemnitor shall keep (and Borrower shall cause any
Guarantor and any Indemnitor 10 keep) adequate bocks and records of account in accordance with
generally accepted accounting principles (“GAAP"), or in accordance with other methods acceptable to
Lender, consistently applied and furnish to Lender:
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{1} quarterly and annual (or, if requested by Lender and the Loan has nol yet been
sacuritized or sold as a whole loan, monthly) cerified rent rolls signed and dated by Borower
accompanied by an officer's certificale, detailing the names of ali tenants of the Improvements, the
portion of improvements occupied by each tenant, the base rent and any other charges payable under
each Lease and the term of each Lease, including the expiration dats, the extent to which any tenant is in
default under any Lease, and any other information as is reasonably required by Lendar, within twenty
(20) days after the end of each calendar manth, thirty (30) days after the end of each fiscal quarter or
Sixty (60) days after the ¢close of each fiscal year of Borrower, as applicable;

2) quarterly and annual (or if raquested by Lender and the Loan has not yet been
securitized or sold as a whole loan, monthly) operating statements of the Property, prepared and certified
by Borrower in the form required by Lender or, if required by Lender after an Event of Default, an audited
annual operating statement prepared and cerlified by an independent certifled public accountant
acceptable to Lender, detaiflng the revenues received, the expenses incurred and the net operating
income before and after debt service (principal and interest) and major capltat improvements for each
month and containing appropriate year to dale information, within twenty (20} days after the end of each
calendar month, thirty (30) days after the end of each fiscal quarter or sixty (60} days after the close of
each fiscal year of Borrower, as appllcable

3) annual (or if requested by Lender and the Loan has not yet been securitized or
sold as a whole Loan, quarterly) balance sheets and profit and loss statements of Borrower, any
Guarantor and any Indemnitor in the form required by Lender, prepared and certified by the respective
Borrower, Guarantor and Indemnitor or, if required by Lender after an Event of Default, audited financial
statements prepared by an independent certified public accountant acceptable to Lender within thirty (30)
days after the end of each fiscal quarter or sixty (60) days after the close of each fiscal yaar of Borrower,
Guarantor and Indemnitor, as the case may be; and

(4) an annual operating budgel presented on a monthly basis consistent with the
annual operating statement described above for the Property, including cash flow projections for the
upcoming year, and all proposed capital replacements and improvements at least fifteen (15) days prior
to the start of each fiscal year.

(5) INTENTIONALLY OMITTED.

(b} Upon request from Lender, Borrower, any Guarantor and any Indemnitor shall furnish
(and Borrower shall cause any Guarantor and any Indemnitor to furnish) in a timely manner to Lender;

(1} if the Property Is used for multi-family residential use, a property management
report for the Property, showing the number of ingquiries made andfor rental applications recelved from
tenants or prospective tenamts and deposits received from tenants and any other information requested
by Lender, in reasonable detail and cerified by Borrower {or an officer, general partner, member or
principal of Barrower if Borrower is not an individual) (o be true and complete, but no mare frequently than
Quarterly; and

(2) an accounting of all security deposits held in connection with any Lease of any
part of the Property, including the name and identification numbet of the accounts in which such security
deposits are held, the name and address of the financlal institutions in which such security deposils are
held and the namae of the person to contact at such financisl inslitution, along with any authority or release
necessary for Lender to obtain information regarding such accounts directly from such financial
institutions,

: {c) Borrower, any Guarantor and any Indemnitor shall furnish (and Borrower shall cause any
Guarantor and any Indemnitor 1o furnish) Lender with such other additional financial or management
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information (including, without limitation, state and federal tax retumns) as may, from time to time, be
reasonably required by Lender in form and substance satisfactory to Lender,

(d) Barrower, any Guarantor and any Indemnitor shall fumish (and Borrower shall cause any
Guarantor and any Indemnitor to fumish) to Lender and its agents convenient facilities for the
examination and audit of any such boaks and racords,

(e) Borrower shall pay a iate fee of $500 to Lender each time Borrower fails to deliver the
required financial documenis set forth above within the time set forth above, If such delivery delinquency
continues for ten (10) days after written notice thereal.

1.25 Borrower Name(s); Matters Affecting Financing Statement Filings. At the request of
Lender, Borrower shall execute a certificate in form satisfactory to Lender listing the trade-names or
fictilious business names under which Borrower intends to operate the FProperty or any business located
thereon and represenling and warranting that Borrower does business under no cther trade names or
fictitious business names with respect to the Property. Borrower will not change any of the following
without nolifying the Lender of such change in writing at least thirty (30) days prior to the efiective date of
such change and without first obtaining the prior written consent of the Lender:

{a) Borrower's name or identity (including, without limitation, its trade name or names);
(b} if Borrower is an individual, Borrower's principal residence;
(c) if Borrower is an organization, Barrower's corporate, partnership or other structure;

(d) if Borrower is an organization, Borrower's jurisdiction of organization (i.e., the jurisdiction,
or State, under whose law the Borrower is organized), or

(e) i Borrower is an organization, Borrower's place of business (if Borrower has only one
place of business) or Borrower's chief executive office (if Borrower has more than one place of business).

Upon any change in the matters referred to above (if permitted hereunder), Borrower will, upon request of
Lender, execute any financing statement amendments, additional financing statements and other
documents required by Lender to reflact such change.

1.26 Leaseholds,
(a) Reserved.

(b} Space Leases. Borrower shall deliver to Lender a signed copy of ail Leases (other than
restdential/apartment Leases) with respect to the Property or executed countarparts thereof, now existing
or hereafter made from time to time, within thirty (30) days of signing, affecting all or any part of the
Property, and except as is set forth herein, all Leases now or hereafter entered into with respect to the
Property shall be in form and substance subjact to the approval of Lender, Borrower shall not, without
Lender's prior written consent, execute, modify, surrender or terminate any Lease now existing or
hereafler made affecting all or any pant of the Preperly; provided, however, that Borrower may enter into
Leases affecting the Property without Lender's consent if such Leases (i) provide for a term of no less
than three (3) years and no more than seven (7) years and al Ieast @ market rental rate for comparable
properties in the geographic area of the Property {as determined by Lender); (ii} have been negotiated at
arms length with a bona fide independent, third-party tenant; (iii) demise not more than fifleen {15%)
percent of the lesser of gross square footlage of, or lctal income generated by, the Improvements; (iv) do
not contain material modifications from the standard form of Lease previously approved by Lender, (v)do
not change the use of the Property in effect at the time Ihe Loen was made; (vi) do not have'a materially
adversa effact on the value of the Property taken as a whole; and (vii) are subjecl and subordinate to this
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Security Instrument and the lessees thersunder agree to attorn to Lender, and further provided the
Lender's prior consent shall not be required in connection with the making, modification or termination
(including, but not limited to, instituting proceedings for dispossession or eviction of any lessee under any
Lease) of residential/apartment Leases in the ordinary course of pusiness and consistent with prudent
cuslomary leasing and management practices for similar properties,

1.27 Indemnity. In addition to any other indemnities 10 Lender specifically provided for in this
Security Instrument, Borrower hereby indemnifies and saves Lender and its authgrized representatives
harmless from and against any and all losses, liabilities, suits, obfigations, fines, damages, penalties,
claims, costs, charges and expenses, including, without limitation, architects’, engineers’ and attorneys’
fees and all disbursemenis which may be imposed upon, incurred or asserted against Lender and its
aulhorized representative by reason of: (i) the construction of any Improvemants, {ii) any capital
improvements, other work or things done in, on or about the Property or any part thereof, (iii) any use,
nonuse, misuse, possession, occupation, alteration, operation, maintenance or management of the
Property or any part thereof or any street, drive, sidewalk, curb, passageway or space comprising a part
thereof or adjacent thereto, (iv) any negligence or willlul act or omission on the part of Borrower and its
agents, contraclors, servants, employees, licensees or invitees, (v} any accident, injury (including, without
limitation, death) or damage to any person or propery occurring in, on or about the Property or any part
thereo, (vi) any tien or claim which may be alleged to have arisen on or against the Property or any part
thereof under the laws of the local or slate government or any other governmental or quasi-governmental
authority or any liability asserted against Lender with respect thereto, (vi) any tax atiributable to the
execution, delivery, filing or recording of this Security Instrument or the Nole, {viii) any conlest due to
Borrower's actions or failure 10 act, permitted pursuant to the provisions of this Security Instrument, (ix)
any default under the Note or this Security instrument, {x) any claim by or liability to any contractor or
subcontractor performing work or any parly supplying materials in connection with the Property, (xi) any
and all claims and demands whatsoever which may be asserted against Lender by reason of any alleged
obfigations or underiaking on its part to perform or discharge any of the terms, covenants, or agreements
contained in any Lease; or (xii) the payment of any commission, charge or brokerage fee to anyone which
may be payable in connection with the funding of the Loan.

1.28 Representations and Warranties. Borrower covenants, represents and warrants with
and to Trustee and Lender that:

(a) Borrower Crganization. Borrower is duly organized, validly existing and in good
standing (if applicable) under the laws of the jurisdicfion of its organization or formation, and Borrower is
duly qualified to transact business and holds all licenses, registrations or other approvals (of is otherwise
exempt), in each other jurisdiction in which the conduct of Borower's business requires such
qualification, licenses, registrations or other approvals. Borrower will continuousty maintain its existence
and good standing (if applicable) under the laws of the jurisdiction of its organization or formation, and
Borrower will continuously malntain its qualification to transact business and all licenses, registrations or
other approvals {unless otherwise exempt), in each other jurisdiction in which the conduct of Borrower's
business requires such qualification, licenses, registrations or other approvals,

{b) Borrower Authority. Borrower has all requisite power and authority to enter into the
Loan and {o execute and deliver the Loan Documents, and to perform all of the obligations required of
Borrower thereunder. Borrower is not required to make any filing with, or to obtain any permit,
authorization, consenl or approval of, any person or enlity as a condition to Borrower's entering into the
Loan, executing and delivering tha Note, this Security Instrument, or any other {.oan Documents, of
performing ail of the obligations required of Borrower thereunder, or if any such required permit,
authorization, consent or approval is required, it has been obtained.

{c) valldity of Documents. The execution and delivery by Borrawer of the Note, this
Security [nstrument and other Loan Documents, and the performance by Borrower of its cobligations
thereunder, do not violate any prohibition contained in, conflict with, result in a breach of, give rise to any
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right of termination, cancektalion or acceleration under, constitute a default under, or require any
additional approvat under (i) Borrower's patnership agreement or any olher organizaticnal o constituent
document or instrument pursuant to which Borrower was formed or by which Borrower's operations are
governed: (il) any material insirument or agreement to which Borrower is a parl ot by which Borrower is
bound or that affects the Propenty; or (iii) any law, rule, regulation, ordinance, order, injunction or decree
application to Borrower of to the Property or any portion thereof.

(d) Warranty of Title, Berrower hereby fully warrants the title to the Property and will defend
the same and the va'idity and priority of the lien and encumbrance of this Security Instrument against the
lawfu! claims of all persons whomsoever. None of the Permitted Encumbrances (defined below),
individuslly or in the aggregate, materially interfere with the benefits of the security intended to be
provided by the Security Instrument and the Loan Documents, materially and adversely affect the value of
the Property, impair the use or operations of the Property or impair Borrower's ability to pay its obligations
in a timely manner.

(e) No Liens or Transfers. Borrower has not obtained, or agreed to obtain, any loan from
any person which could result in the creation of a jien upon the Property, or any part thereof, {o secure
repayment thereof, except for the lien of the Loan. The Property is free and clear of all liens and
encumbrances of any kind, nalure or descriplion, save and except only for those matters set forth in a
schedule of exceplions to coverage in the litle insurance policy approved by Lender and insuring Lender's
interest in the Property (the "Permitted Encumbrances”). Further, Borrower has not made or pemitted
any transfer (including, withaut limitation, a Transfer} which will or could result in subordinale financing
being placed on any portion of the Property, and thers is no outstanding Sale or Pledge of an interest ina
Restricted Party.

{f) Litigation. There is nol pending against Borrower (or any partner of Borrawer, if and to
the extant applicable) any petition in bankruptcy, whether voluntary or otherwise, any assignment for the
benefit of creditors, any petition seeking reorganization, liquidation or arrangement under the bankmuptcy
laws of the United States or of any State thereof, or any other action brought under tha aforementioned
bankruptey laws; and there is no aclion, suil, proceeding or investigation pending or, to Borrower's
knowledge, threatened, in any court or before any governmental agency (including, without limitation,
condemnation proceedings) involving Bomower (or partner of Borrower, if and 1o the extent applicable) or
the Properly or any portion thereof. including, without limitation, any action which would draw into
question the validity of the Loan or of Borrower's obligations under the terms of the Note, this Security
Instrument or any other Loan Document.

{g)  Status of Property.

(1) No portion of the Improvements is located in an area identified by the Secretary
of Housing and Urban Development or any successor thereto as an area having special flood hazards
pursuant to the Flood Insurance Acts or, if any portion of tha Improvements is located within such area,
Borrower has obtained and will maintain the flood insurance described in Section 1.07 hereof.

(2) The Property and the present and contemplated use and occcupancy thereof are
in substantial compliance with all applicable zoning ordinances, building codes, land use and
Environmental Laws and other simitar laws. Without limiting the foregoing, the Property is in substantial
compliance with the Americans with Disabilities Act of 1930 {as amended from time to time and any
successor statute) and all of the regulations promulgated thereunder. The Land constilutes one or more
separate tax lots and one or more separate legsl lots in compliance with all applicable subdivision
regulations.

(3) All necessary cerfificales, licenses and other approvals, governmental and
otherwise, necessary for the operation of the Praperty and the conduct of its business and all required

-26-

000057

000057

000057




850000

zoning, building code, land use, environmental and other similar permits or approvals, are in full force and
effect as of the date hereof and not subject 1o revocation, suspension, forfeiture or modification.

(4) The Property is served by all utilities raquired for the current or conlemplated use
thereof, and all utility service is provided by public utilities and the Properly has accepted or is equipped
to atcept such utility service,

(5) All public roads and streets necessary for service of and access to the Proparty
for the current or contemplated use thereof have been completed, are serviceable and all-weather and
are physically and legally open for use by the public.

(8) The Property is served by public water and sewer systems.

7 The Property is free from material damage by any cause whatsoever, and any
and all repairs required by Lender have been completed.

(8) Ali costs and expenses of any and all labor, materials, supplies and equipment
used in the construction of the Improvements have been paid in full,

(9) Borrower has paid in full for, and is the owner of, all furnishings, fixtures and
equipment (cther than property owned by tenants) used in connection with the operation of the Property,
free and clear of any and all securily interests, liens or encumbrances, except the lien and security
interest created hereby.

{10)  All liquid and solid waste disposal, septic and sewer systems located on the
Property are in a good and safe condilion and repair and in compliance with all applicable laws.

(11)  All the Improvements lie within the boundaries of the Land.

{h) No Fareign Person. Borrower is not a “foreign person”, “foreign corporation”, “foreign
partnership”, “foreign trust” or “foreign estate” or other foreign entity as thosse terms are defined in Section
1445 of the United States Internal Revenue Code, as amended, and the related United States Treasury
Department regulations.

0] Separate Tax Lot. The Land is assessed for real estate tax purposes as one of more
wholly independent tax lot or lots, separate from any adjoining land or improvements not constituting a
part of such tol or Iots, and no other land or improvements are assessed and taxed together with the Land
or any portion thereof.

)] Financial Condition. Borrower is solvent, and no bankruptcy, reorganization, Insolvency
or similar progceeding under any state or federal law with respect to Borrower has been initiated. No
pelition in bankruptcy has ever been filed by or against Borrower, any Guarantor, or any related entily, or
any principal, general partner or member thereof, in the last seven (7} years, and neither Borrower, any
Guarantor nor any related entity, or any principal, general partner or member thereof, in the last seven (7)
years has ever made any assignment for the benefit of creditors or taken advantage of any insclvency acl
or any act for the benefit of debtors. All information in all financial statements, rent rolls, reporis,
certificates and other documenis submitted in connection with the Loan are accurate, complete and
correct in all material respects. There has been no adverse change in any candition, fact, circumstance
or gvent that would make any such information inaccurate, incomplete or otherwise misleading.

(k) Business Purposes. The Loan is sdlely for the business purpose of Borrower, and is
not for personal, family, househeld, or agricultural purposes,
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n Taxes. Bamower and any guarantor of the Loan have fled all federal, state, county,
municipal, and city income and other tax returns required to have been filed by them and have paid all
laxes and related liabilities which have become due pursuant to such retums or pursuant to any
assessments recelved by them. Neither Borrower nor any guarantor of the Laan knows of any basis for
any additional assassment in respect of any such taxes and related liabilities for prior years.

(m) No Change in Facts or Circumstances. All information in ail financing statements, rant
rolls, reports, certificates and other documents submitted in connection with the Loan are accurate,
complete and correct in all respects. There has been no adverse change in any condition, fact,
circumstance or event that would make any such information inaccurate, incomplete or otherwise
misleading.

(n) Disclosure. Borrower has disclosed to Lender all material facts and has not fafled to
disclose any material fact that couid cause any representation or warranty made herein to be materially
misleading.

{0} fllegal Activity. No portion of the Property has been or will be purchased, improved,
equipped or furnished with proceeds of any illegal aclivity, and, to the best of Borrower's knowladge,
there are no illegal activities or activities relating {o any controlled substance at the Property.

{p) Contracts. Al contracts, agreements, consents, waivers, documents and writings of
every kind or character at any time to which Borrower Is a party to be delivered to Lender pursuant to any
of the provisions of the Loan Documents are valid and enforceable against Borrower and, lo the best
knowledge of Borrower, are enforceable agalnst all other parties thereto, and, to Borrower's aclual
knowledge, in all respects are what they purpon (o be and, to the best knowledge of Borrower, 1o the
extent that any such writing shall impose any obligation or duty on the party thereto or constitule a waiver
of any rights which any such party might otherwise have, said writing shall be valid and enforceable
agalnst sald party in accordance with its lerms, except as such enforcement may be limited by applicable
bankruptcy, insolvency, reorganization or similar laws affecting the rights of creditors generally.

{q) Transfer of Property. To the best of Borrower's knowledge, there is no concurrent or
subsequent escrow (o be opened or closed upon the closing of the Loan which would have the effect of
trangferring all or any portion of the Proparty.

1.29  Single Purpose Entity. Borrower covenants, represents, warrants and agrees that it
has not done any of the following and shall not do any of the following:

(a) engage in any business or activity cther than the acquisition, development, ownership,
operation, leasing and managing and maintenance of the Property, and entering into the Loan and
activilies incidental thereto, and setving as the “Declarant” under the Declaration;

(b) acquire or own any material assets other than (i) the Property, and {ii) such incidental
Personal Property as may be necessary for the operation of the Property,

{c) merge into or consolidate with any person or entity or dissolve, terminate or fiquidate in
whole or in pan, transfer or otherwise dispose of all or substantially all of its assets or change its legal
structure, without in each case Lender's consent;

{d) (i) fall to observe its organizational formalities or preserve its existence as an entity duly
organized, validly existing and in good standing (if applicatle) under the laws of the jurisdiction of its
ofganization or formation, and quallfication to do businass in the State where the Property is located, if
applicable, or (i) without the prior written consent of Lender, amend, medify, terminate or fail to comply
with the provisions of Borrower's parinership agreement, ariicles or certificate of incorporation, arlicles of
arganlzation or similar organizational documents, as the case may be;
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(e} own any subsidiary or make any investment in, any person or entity without the consent
of Lendar,

N commingle its assets with the assets of any of ils members, general partners, affiliatss,
principals or of any other person or entity, participate in a cash management system with any other entity
or person or fail 1o use its own separate slationery, invoices and checks;

{9) incur any debt, secured or unsecured, direct or contingent (including, without limitation,
guaranteeing any cbligation), other than the Loan, except for trade payables in the ordinary course of its
business of owning and operating the Property, provided that such debt (i) is not evidenced by-a note, (if)
is paid within sixty {(60) days of the date Incurred, (iii) does not exceed in the aggregate four percent {4%)
of the outstanding principal balance of the Note, and {iv) is payable to trada creditors and in amounts as
are normal and reasonable under the circumstances;

{h) fail to pay its debts and liabilities (including, without limitation, as applicable, shared
personnel and overhead expenses) from ils assets as the same shall become due;

) (i) fail 1o maintain its records {including, without limitation, financia! statements), books of
account and bank accounts separate and apart from those of the members, general partners, principats
and affiliales of Borrower, the affiliates of a member, general pariner or principal of Borrower, and any
other person or entity, (i) permit its assets or liabilities to be listed as assets or liabilities on the financial
statement of any other entity or person, of {iil} include the assets or liabilities of any other persen or entity
on its financial stalements;

)] enter into any contract or agreement with any member, general partner, principal or
affiliate of Borrower, any Guarantor, or any member, general parner, principal or affiliate thereof (other
than a business management services agreement with an affiliate of Borrower, provided that (i) such
agreement is accepltable to Lender, {ii) the manager, or equivalent thereof, under such agreement holds
itself out as an agent of Bomower, and (iii}the agreement meets the standards sel forth in this
subsection (j) following this parenthetical), except upon terms . and condilions that are commercially
reasonable, intrinsically fair and substantially similar to those that would be available on an arms-length
basis with third parties other than any member, general partner, principal or affiliate of Borrower, any
Guarantor, or any member, general pariner, principal or affiliate thereof;

(k) fail to comect any known misunderstandings regarding the separate identity of Borrower
or any member, general partner, principal or affiliate thereof ar any other person;

) guarantee or become obligated for the debts of any other entity or person of hold itself
out 1o be responsible for the debts of another person;

(m) make any loans or advances to any third party, Including, without limitation, any member,
general pariner, principal or affiliale of Borrower, or any member, general partner, principal or affiliate
thereof, and shall not acquire obligations or securities of any member, general partner, principal or
affiliate of Borrower, or any member, general partner, or affliate thereof;

(n) fail to file its own tax returns or, if part of a consolidated group, fail to be shown as a
separate member of such group;

(o) fall either to hold itself oul to the public as a lega! entity separate and distinct from any
other enlity of person or to conduct its business solely in its own name in order not (i) to mislead others
as to the idenlity with which such other party is transacting business, or (ii) to suggest that Borrower is
responsible for the debts of any third party (including, without limitation, any mamber, general partner,
principal or affitiate of Borrower, or any member, general partner, principal or affifiate thereof);
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{p) fail to maintain adequate capital for the narmal obligaticns reasonably foreseeable in a8
business of its size and character and in light of its contemptlated business operations;

(a) share any common logo with or hold itself out as or be considered as a department or
division of (i) any general partner, principal, member or affiliate of Borrower, (i) any affiliate of a general
pariner, principal or member of Borrower, or (iii) any ather person or entity;

(r} fail to allocate fairly and reasonably any overhead expenses that are shared with an
affiliate, including, without limitation, paying for office space and services performed by any employee of
an affiliate;

(s) pledge its assets for the benefit of any other person or enlity, other than with respect to
the Loan;

{t) fail to maintain a sufficient number of employees in light of its contemplated business
operations,

(u) fait to hold its assets in its own name;

(v) if Borrower is a corporation, fail to consider the interests of its creditors in connection with
all corporate actions to the extent permitted by applicable law;

(w} have any of its obligations {other than the Loan) guaranteed by an affiliate except
Guarantor; or

(x) fail to provide in its (i} articles of organization, cerlificate of formation andfor operating
agreement, as applicable, if Borrower is a limited liability company, (i} limiled partnership agreement if
Borrower is a limited partnership or (lil) certificate of incorporation, if Borrower is a corporalion, that for so
long as tha Loan is outstanding pursuant 1o the Note and this Securily Instrument, Borrower shall not file
or consent to the filing of any pelition, elther voluntary or involuntary, to take advantage of any applicable
insolvency, bankruptcy, liquidation or recrganization statute, or make an assignmenl for the benefit of

. creditors without the affirmative vote of all of the general partners/managing members/directors of

Borrower.
1.30 ERISA.

(a) Borrower shall not engaga in any transaction which would cause any obligation, or action
taken or to be taken, hereunder {or the exercise by Lender of any of its rights under the Note, this
Security Instrument and the other Loan Cocuments) to be a non-exempt (under a statulory or
administrative class exemption) prohibited transaction under either the Employee Retirement Income
Security Act of 1974, as amended {“ERISA") or the Internal Revenue Code.

{b) Borrower represents and warrants that, as of the date hereof and throughout the term of
this Security Instrument {1) Borrower is not and wil not be an “employee benefit plan” as defined in
Section 3(3) of ERISA, which i subject to Title | of ERISA, (2) Berrower is not and will nol be a
“governmental plan”® within the meaning of Section 3(32) of ERISA; (3) Borrower is not and will not be,
and transactions by or with Borrower are not and will not be, subject to state statutes regulating
investments and fiduciary obligations with respect to governmental plans; and (4) one or more of the
following circumstances is and will be true:

(i) Equity interests (as defined in 29 C.F.R. §2510.3-101(b)(1)) in Borrower
are publicly-offered securities within the meaning of 29 C.F.R. §2510.3-101(b)(2):
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{ii} Less than twenty-five percent (25%) of each outstanding class of equity
interests in Borrower are held by “benefit plan invastors™ within the meaning of 29 C.F.R. §2510.3-
101(f){2}); or

(i} Borrower qualifies as an “operaling company” or a “real eslate operating
company” within the meaning of 29 C.F.R. §2510.3-101(c) or (e), or an investment company registered
under The Invesiment Company Act of 1940.

At Lender's request from time to time throughout the term of this Security Instrument, Borrower shall
deliver ta Lender such certifications and other evidence acceptable to Lender of Borrower's compliance
with the covenanis, representations and warranties contained in this Section 1.30.

ARTICLE 2.
DEFAULT

2.01 Events of Default. The occurrence of any of the following events shall be an Event of
Defaull hereunder (an “Event of Defaulf’):

(a} Bosrower fails to pay any interest, principal or other monies due under the Note or other
Loan Documants on the dale any such amount is dus;

(b} if any of the Impositions or other charges referred to in Sections 1.04 or 1.06 hereof are
not paid when the same is due and payable, except to the extent sums sufficient to pay such Impositions
or other charges have been deposited with Lender in accordance with the terms of this Security
Instrument;

{c) if the insurance policies required by Section 1.07 hereof are not kept in full force and
effect, ot if such insurance policies are not delivered to Lender upon request;

{d) any representation or warranty made by Borrower, any Indemnitor or any persen
guaranteeing payment or performance of the Secured Obligations or any porion thereof (whether one or
more, 8 “Guarantor'} in connection with the Property, the Loan, or the application for the Loan proves to
have been matenally false or materially misleading when made, or Borrower or any Guarantor fails 1o
disclose any material fact respecting the Property, the Loan, or the application for the Loan;

(e} any govemmental authority takes or institutes any action, which in the sole opinion of
Lender, will adversely affect Borrower's condition, operations, or ability to repay the Loan, or will
adversely affect any Guarantor's condition, operations, or ability to repay the Loan, if such action remains
effective for more than thirty (30) days;

4] it Borrower violates or does not comply with any of the provisions of special purpose
entity requirernents set forth in Section 1.29 {caplioned “Single Purpase Entity”) hereof,

{g) Lender fails to have a legal, valid, binding, and enfarceable first priority lien acceptable to
Lender on the Property;

(b Borrower becomes insolvent or there is a material adverse change in tho assels,
liabitities or financial position of Borrower, any general partner, of any Guarantor;

0] any action or proceeding is commenced by any partner, principal, ar member in Bomrower
which seeks as one of its remedies the dissolution of Borrower or any partner, principal, or member (as
applicable) in Borrower,;
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(i) any governmental authority, or any court ai the instance thereof, assumes control over
the affairs or operations of, or a receiver or trustee is appointed over, or garnishment shall be issued or
made against any substantial part of, the property of Borrower or any guarantor of the Lean;

(k) Borrower or any Guarantor of the Loan admits in writing its inability to pay its debts when
due, or makes an assignment for the benefit of creditors; or Borrower ar any Guarantor of the Loan
applies for or consents to the appointment of any receiver, trustee cr similar officer of Borrower or any
such Guarantor, as the case may be, or for all or any substantial part of their respactiva property; or
Borrower or any such Guaranior institules {by petition, application, answer, consent or otherwise} any
bankruptcy, insolvency, reorganization, arrangement, readjustment of debis, dissolution, liquidation, or
similar proceedings relating lo Borrower or any such Guarantor, as the case may be, or under the faws of
any jurisdiction;

N a receiver, trustee or similar officer Is appointed for Borrower or any Guarantor of the
Loan or for ali or any substantial part of their respective property without the apptication or consent of
Bomower for any such Guarantor, as the case may be, and such appointment is not discharged within
sixty (60) days (whether or not consecutive) or any bankruptcy. Insolvency, reorganization,
arrangements, readjustment of debt, dissolution, liquidation or similar proceedings is instituted (by
petition, application or otherwise) against Borrower or any such Guarantor and shall not be dismissed
within sixty (60) days;

{m) any Transfer or Permitted Transfer (as defined in Section 1.15 hereof) occurs without the
prior written consent of Lender, including without limitation a Sale, Pledge or an encumbrance of the
Property, voluntarily or involuntarily, by any lien or encumbrance other than this Security Instrument;

(n) the termination or dissolution of Borrower, any general partner in Borfower or any
Guarantor; or any action or proceeding is commenced which seeks as one of its remedies the dissolution
of Borrower or any general partner in Borrower or any Guarantor;

{o) if any defauit occurs under any guaranty or indemnity execuled in connection herewith
{(including, without limitation, the Environmental Indemnification Agreement executed by Borrower and
any other Indemnitor in connaction with the Loan [the “Environmental Indemnity®)) and such default
continues after the expiration of applicable grace periods. if any;

()] if the Property becomes subject to any mechanic’s, materiaiman’s or other lien cther than
a lien for local real estate taxes and assessments rot then due and payable and the lien shali remain
undischarged of record (by payment, bonding or otherwise) for a period of thirty (30) days;

{q) if any federal tax lien is filed against Borrower, any member or general parner of
Borrowaer, any Guarantor, or any portion of the Property and same is not discharged of record within thirty
(30) days afier same as filed; or

{r if for more than thirty (30) days afler notice from Lender, Borrower shall continue to be in
default (other than the failure to pay monies due under the Note or the other Loan Documents) under any
term, covenant or condition of the Note, this Security Instrument or the other Loan Documents not set
forth in Subsections 2.01(a) through (q) above: provided that if such default cannot reasonably be cured
within such thirly (30) day period and Borrower shall have commencsd to cure such defautt within such
thirty (30) day period and thereafter diligently and expeditiously proceeds to cure the same, such thirly
{30) day period shall be extended for so long as it shall require Borrower in the exercise of due diligence
to cure such default, it being agreed that no such extension shall be for a period in excess of sixty (60)
days.

All notice and cure periods provided herein or in any other Loan Document shall run concurrently with any
notice or cure periods provided by applicable laws. All notices and cure periods described hereln or in
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any other Loan Documents shall not be applicable to any event which with the giving of notice, the
passage of time or both would constitute an Event of Default, if such event has occurred as of the date on
which Lender commences a nonjudicial foreclosure praceeding (if such proceeding is allowed by law)
with respect to ancther Event of Defaull. Such event shall conslitute an independent Event of Default
hereunder,

202  Acceleration Upon Default; Additlonal Remedies,

(a) Remedies. Upon the occurrence of any Event of Dafault, Lender may or acling by or
through Trustee may take such action, without notice or demand, as it deems advisable to protect and
enforce its rights against Borrower In and lo the Properly, including, without limitation, the following
actions, each of which may be pursused concurrently or otherwise, at such time and in such orger as
Lender or Trustea may delermine, in thelr sola discretion, without impairing or otherwise affecting the
other rights and remedies of Lender or Trustee:

(N declare all Secured Obligations to be immediately due and payable,

{2) institute proceedings, judicial or atherwise, for the complete foreclosure of this
Securily Instrument under any applicable stale or federal law in which case the Property or any interest
therein may be scld for cash or upon credit in one or more parcels or in saveral interests or portions and
in any order or manner,;

(3 with or without entry, to the extenl permitted and pursuant to the procedures
provided by applicable state or federal law, institute proceedings for the partial foreclosure of this Security
Instrument for the portion of the Secured Obligations then due and payable, subject to the cantinuing lien
and security interest of this Security Instrument for the balance of the Secured Obligations not then due,
unimpaired and without loss of priority;

4) sell for cash or upon credit the' Properly or any part thereof and all estate, claim,
demand, right, tile and interest of Borrower therein and fights of redemption therec!, pursuant lo power of
sale or otherwise, at cne or more sales, in one or mere parcels, at such time and place, upon such terms
and after such notice thereof as may be required or permitted by law;

(5) subject 1o the provisions of Section 10 (captioned "Exculpation”) of the Note,
institute an action, suit or proceeding in equity for the specific performance of any covenant, condition or
agreement contained herein, in the Note or in the other Loan Documents;

(6) subject to the provisions of Section 10 {captioned “Exculpation”) of the Note,
recover judgment on the Note either before, during or after any proceedings for the enforcement of this
Security Instrument or the other Loan Documents;

(7) apply for the appointment of a receiver, trustee, liquidator or conservalor of the
Property, without notice and without regard for the adequacy of the security for the Sacured Obligations
and without regard for the selvency of Borrower, any Guarantor, any indemnitor or of any person, firm or
other entity liable for the payment of the Secured Obligations;

{8) subject 1o any applicable state or federal law, the license granled 1o Borrower
under Seclion 3.02 hereof shall automatically be revoked and Lender may enter into or upon the
Property, either personally or by its agents, nominees or altormeys and dispossess Borrower and its
agents and servants therefrom, without liability for trespass, damages or otherwise and exclude Borrower
and its agenis or servants wholly therefrom, and take possession of ali rent rolls, Leases (including,
without fimitation, the form Lease and amandments and exhibils), subleases (inciuding, without limitation,
the form sublease and amendments and exhibits) and rental and license agreemenis with the lenants,
subtenants and licenseaes, in possession of the Property or any part or parts thereof; tenants’, subtenants’
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and Yicensees' money depasits or other property (including, without limitation, any letter of credit} given o
secure tenants’, subtenants' and licensees' obligations under Leases, subleases or licenses, togather
with a fist of the foregaing; all lists partaining to current rent and license fae arrears; any and all architects’
plans and specifications, licenses and permits, documents, books, records, accounts, surveys and
property which relate to the management, leasing, operation, occupancy, ownership, insurance,
maintenance, or service of or construction upan the Property and Borrower shall surrender possession
thereof and of the Property to Lender upon demand, and thereupon Lender may (i} use, operate,
manage, centrol, insure, maintain, repair, restore and otherwise deal with all and every part of the
Property and conduct the business thereat; {il) complete any construction on the Property in such manner
and form as {ender deems advisable; (ili) make alterations, additions, renewals, replacements and
improvements to or on the Property; (iv) exercisa all rights and powers of Borrower with respect to the
Property, whether in the name of Borrower or otherwise, including. without limitation, the right to make,
cancel, enforce or madify Leases, oblain and evict tenants, and demand, sue for, collect and receive all
Rents of the Property and every part thereol; (v) either require Borrower (A) lo pay monthiy in advance to
Lender, or any receiver appointed to collect the Rents, the fair and reasonable rental value for the use
and accupation of such part of the Property as may be occupled by Borower, or (B) to vacate and
surrender possession of the Property to Lender or to such receiver and, in default thereof, Borrower may
be evicled by summary proceedings or otherwise; and (vi) apply the receipts from the Property to the
payment of the Secured Obligations, in such order, priority and proportions as Lender shall determine
after deducting therefrom all expenses ({including, without limitation, atiomeys’ fees) incurred in
connection with the aforesald operations and all amounts necessary to pay the Taxes, Other Impositions,
Insurance Premiums and other expenses in connection with the Property, as well as just and reasonable
compensation for the services of Lender, its counsel, sgents and employees;

(9) exercise any and all rights and remedies granted to a secured party upon default
under the Uniform Commercial Code, including, without limitation: (i) the right to take possession of the
Personal Property and other UCC collateral or any part thereof, and to lake such other measures as
Lender or Trustee may deem necessary for the care, protection and preservation of the Personal
Property, and cther UCC collateral, and (i) request Borrower at its expense to assemble the Pearsonal
Property and other UCC collateral and make it available to Lender at a convenient place acceptable to
Lender. Any notice of sale, disposilion or other intended action by Lender or Trustee wilh respect to the
Personal Property and other UCC collateral sent to Borrower in accordance with the provisions hereof a
least ten (10) days prior to such action, shall constitute commercially reasonable notice to Borrower,

(10)  apply any sums then deposited in the Impounds and any other sums held in
sscrow or otherwise by Lender in accordance with the terms of this Security Instrument or any cther Loan
Document to the payment of the following items in any order as delermined by Lender:

{i) Taxes and Other Impositions,

(i} Insurance Premiums;

(i) interest on the unpaid principal balance of the Note;

{iv) amortization of the unpaid principal balance of the Note; and

v all olher sums payable pursuant to the Note, this Security Inslrument and
the other Loan Documents, including, without limitation, advances made by Lender pursuant (o the terms
of this Security Instrument; '

(11)  surrender the insurance policies maintained pursuant to Section 1.07 hereof,
collect the unearmed Insurance Premiums and apply such sums as a credit on the Secured Obligations In
such priority and proportion as Lender shall determine, and In connection therewith, Borrower hereby
appoints Lender as sgent end attorney-in-fact (which is coupled with an interest and is therefore
irrevocable) for Borrower to collect such unearned [nsurance Premiums;
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(12)  apply the undisbursed balance of any Net Praceeds Deficiency deposit, together
wilh interest thereen, to the payment of the Secured Obligations in such order, priority and proportions as
Lender shall determine; or

(13)  pursue such other remedies as Lender may have under applicable state or
federal law.

In the event of a saie, by foreclosure, power of sale, or otheswiss, of less than all of the Property, this
Security Instrument shall continue as a lien and security interest on the remalning portion of the Praperty
unimpaired and without loss of priority. Notwithstanding the provisions of this Section 2.02(a) hereof to
the contrary, if any Event of Default as described In clausa (h), {i), (j} or (k} of Section 2.01 hereol shall
occur, the entire unpaid Secured Obligations shall be sutomatically due and payable, without any further
notice, demand or other action by Lender.

(b) Application of Proceeds. The purchase maney, proceeds and avails of any disposition
of the Property, or any part therecf, or any ather sums callected by Lender pursuant to the Note, this
Securily Instrument or the other Loan Documents, may be applied by Lender lo the payment of the
Secured QObligations in such priority and proportions as Lender shall determine.

{c) Right to Cure Defaults. Upon the occurrence of any Event of Default or if Borrower fails
to make any payment or to do any act as herein provided, Lender may, but without any obligation to do so
and without notice to or demand on Borrower and withou! releasing Borrower from any obligation
hereunder, make or do the same in such manner and to such extent as Lender may deem necessary 10
protect the security hereof. Lender or Trustee is authorized to enter upon the Property for such purposes,
or appear in, ¢efend, or bring any acticn or proceeding o protect its interest in the Property or to
foreclosa this Security Instrument or collect the Secured Obligations. The cost and expense of any cure
hereunder (including, without limitation, attomeys’ fees to the extent permiited by law), with interest as
provided in this Section 2.02(c) hereof, shall constitute a portion of the Secured Cbligations and shall be
due and payable to Lender upon demand. All such costs and expenses incurred by Lender or Trustas in
remedying such Event of Defauil or such failed payment or act or in appearing in, defending, or bringing
any such action or proceeding shall bear interest at the Default Rate (defined in the Note), for the period
after notice from Lender that such cost or expanse was incurred to the date of payment to Lender. All
such costs and expenses incurred by Lender together with interest thereon calculated at the Default Rate
sha!l be deemed to constitute a portion of the Secured Obligations and shall be immediately due and
payable upon demand by Lender therefor. .

(d) Actions and Proceedings. Lender or Trustee has the right to appear in and defend any
action or proceeding brought with raspect to the Property and, after the occurrence and during the
continuance of an Event of Default, te bring any action or proceeding, in the name and on behalf of
Borrower, which Lender decides should be brought to protect its interest in the Property.

(e) Recovery of Sums Required To Be Paid. Lender shall have the right from time to time
1o take action to recover any sum or sums which constitute a part of the Secured Qbligations as the same
become due, without regard to whether ar not the balance of the Secured Obligations shall be due, and
without prejudice to the right of Lender or Trustee thereafter 10 bring an action of foreclosure, or any other
action, for a default or defaults by Borrower existing al the time such earlier action was commenced.

Examination of Books and Records. Lender, its agents, accauntants and atlorneys
shall have the right upon reascnable prior notice to Borrower (unless an Event of Default exists, in which
case no notice shall be required), to examine and audil, during reasonabte business hours, the records,
books, management and other papers of Borrower and its affiliates or of any Guarantor or tndemnitar
which pertain to their financial condition or the income, expenses and operation of the Property, at the
Property or at any office regularly maintained by Borrower, its affiliales or any Guaranior or Indemnitor
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where the books and records are located. Lender and its agents shall have the right upon notice to make
capies and extracts from the foregoing records and olher papers.

(@ Other Rights, etc.

n The failure of Lender or Trustee to Insist upon strict parformance of any tarm
hereaf shall not be deemed to be a waiver of any term of this Security Instrument, Borrower shalt not be
relieved of Borrower's obligations heteunder by reason of (1) tha failure of Lender or Trustee to comply
with any request of Borower, any Guarantor or any Indemnitor to take any action to foreclose this
Security Instrument or olherwise enforce any of the provisions hereof or of the Note or the other Lean
Documents, (2) the refease, regardiess of consideration, of the whole or any part of the Property, or of
any person liable for the Secured Obligations or any portion theraof, or (3) any agreement or stipulation
by Lender extending the time of payment, changing the rate of interast, or otherwise modifying or
supplementing the terms of the Note, this Security Instrument or the other Lean Documents.

{2) It is agreed that the risk of loss or damage to the Properiy is on Borrower, and
Lender shall have no liability whatsoever for decline in value of the Property, for failure to maintein the
insurance policies required-pursuant 1o Section 1.07 hereof, or for failure 1o determine whether insurance
in force is adequate as (o the amount of risks insured. Possession by Lender shall nat be deemed an
election of judicial relief, if any such possession is requested or obtained, with respect to any portion of
the Property, or collateral not in Lender's possession.

(3) Lender may resori for the payment of the Secured Obligations to any ather
security held by Lender in such order and manner as Lender may elect. Lender or Truslee may take
aclion to recover the Secured Obligatidns, or any portion thereof, or to enforce any covenant hereof
without prejudice to the right of Lender ar Trustee thereafier to foreclose this Security Instrument. The
rights of Lender or Trustee under this Security Instrument shall be separate, distinct and cumulative and
none shall be given effect to the exclusion of the others. No act of Lender or Trustea shall be construed
as an election 1o proceed under any one provision herein to lhe exclusion of any other provision. Neither
Lender nor Trustes shall be limited exclusively to the rights and remedies herein stated but shall be
entilled to every right and remedy now or hereafter afforded at law or in equity.

(h) Right to Release Any Portion of the Property. Lender may releass any portion of the
Property for such consideration as Lender may require without, as to the remainder of the Property, in
any way impairing or affecting the fien or priority of this Security instrument, or improving the position of
any subordinate lienholder with raspect thereto, except 1o the extent that the obligations hereunder shall
have bean reduced by the actual monetary consideration, if any, received by Lender for such release,
and may accept by assignment, pledge or otherwise any other Property in place thereof as Lender may
require without being accountable for so doing to any other lienholder. This Security Instrument shall
continue as a lien and security interest in the remaining portion of the Property.

(i) Viclation of Laws. [f the Property is not in compliance with applicable laws, Lender may
impose addilional requirements upon Borrower in connection herewith including, without limitation,
monetary reserves of financial equivalents.

)] Right of Entry. Lender and its agents shall have the right to enter and inspsct the
Property at all reasonable fimes. Except in case of emergency, such entries shall be with reasonable
prior notice and shall be with due regard for rights of tenants.

ARTICLE 3.
ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS
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3.01  Assignment; Priority of Assignment. Borrower (referred to in this Article 3 as
“Assignor’} hereby irrevocably, absolutely, presently and uncondilionally grants, sells, assigns, transfers,
pledges and sets over to Lender (referred o in this Article 3 as "Assignee™):

(a) any and all Leases, tegether with all of Assignor’s right, title and interest in and to the
Leases including, without limitation, ali modifications, amendments, extensions and renewals of the
Leases and all rights and privileges inciden! thereto and all demands of claims ansing thereunder
(including, without limitation, any canceliation fees or other premiums collected in connection with the
Leases) or under any policies insuring against loss of rents or profits;

{b) all Rents, including, without limitation, expenses paid by tenants; and

(c) all security deposits, guaranties and other security now or hereafter heid by Assignor as,

security for the performance of the ohligations of the tanants under such Leases,

The foregoing assignment of Renlts and Leases is intended by Assignor and Assignee to create and shall
be construed to create a present and absolute assignment to Assignee of alt of Assignor's right, title and
interest in the Rents and in the Leases and shall not be deemed to create marely an assignment for
security only for the payment of any indebtedness or the perfarmance of any obligations of Assignor
under any of the Loan Documents. This assignment Is included within the text of this Security Instrument
for convenience only, but such inclusion shall not derogate from its effectiveness any other assignment of
Rents or Leases contained in any other Loan Documents or olherwise and all shall be supplementary to
cne anocther.

Nothing contained herein shall operate or be construed to abligate Assignee to perform any of the
terms, covenants and conditions contained in any Lease or otherwise to impose any obligation upon
Assignee with respect lo any Lease, including, without limilation, any obligation arising out of any
covenant of quiet enjoyment thergin contained in the event the tenant under any such Lease shall have
been joined as a party defendant in any action 10 foreclose and the estate of such tenant shall have been
thereby terminaled. Assignor and Assignee further agree that, during the term of this Security Instrument,
the Rents shall not constitute property of Assignor (or of any estate of Assignor) within the meaning of 11
U.S.C. §541, as may be amended from time to time.

Assignor hereby represents and warrants that {i) Assignor has good titte to the Leasas and the
full power and right to assign the Leases, (ii) no other persons have any title or interest in the Leases; (iii}
the Leases are in full force and effect and have not been modified except as set forh in the certified
occupancy statement delivered to and approved by Assignee; (iv) there are no defaults under any of the
Leases; (v) no other assignments of all or any portion of the Renis or the Leases exist or remain
outstanding; {vi) alt Rents due have been paid in full; {vii) nong of the Rents reserved in the Leases have
been assigned or otherwise pledged or hypothecated, (viil) none of the Rents have been collected for
more than one {1) month in advance {except a security deposit shall not be deemed rent collected in
advance); (ix} the property demised under the Leases have been completed and the tenants under the
Leases have accepted the same and have taken possession of the same on a rent-paying basis; (x) there
exist no offsets or defenses to the payment of any portion of the Rents; {xi) Assignor has received no
notice from any tenant challenging the validity or enforceabllity-of any Lease; (xii) there are nc
agreements with the tenants under the teases other than expressly set forth in each Lease; (i) the
Leases are valid and enforceable against Assignor and the fenants set forth therein: (xiv) no Lease
contains an option to purchase, right of first refusal o purchase, ot any cother similar provision; (xv) no
person or entily has any possessory interest in, or right o occupy, the Property except under and
pursuant to a Lease; {xvi) each Lease Is subordinate to this Security Instrument, either pursuant to its
terms or a recordable subordination agreement; (xvli) no Lease has the benefit of a non-disturbance
agreement other than lhe non-disturbance agreements executed by the Lender in connection with the
closing of the Loan and the non-disfurbance provisions contalned within the Lease(s) provided by the
Borrower and reviewed by the Lender in connection with the closing of the Loan; (xvili) all security
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deposits relating to the Leases reflected on the certified rent roll delivered to Assignee have been
collected by Assignor; and (xix) no brokerage commissions or finders fees are due and payable regarding
any Lease.

Assignor shall take such action and execute, deliver and record such documents as may be
reasonably necessary to evidence such assignment, to establish the priority thereof and to carry out the
intent and purpose hereof.

Assignar shall faithfully perform and discharge all of Assignor's obligations under the Leases and
to enforce al! obligations undertaken by tenants thereunder. Assignor shall defend Assignee in any action
relating to the Leases and shall indemnify, defend and hold Assignee harmiess from and against any
claims of tenants or third panties with respect to the Leases. Assignor shall not receive or collect any
Rents in advance of the date due or waive or defer any terms of the Leases without the consent of
Assignes. Assignor shall not pledge, assign or further encumber the Leases or any Rents or (excep! as
is permitted by Section 1.26(b) above) modify or tarminate the Leases, or permit any assignment or
sublease thereunder, without Assignee’s prior written consent. Assigner irrevocably appoints Assignes
its true and lawful attomey-in-fact, at the option of Assignee at any time and from time to time, to demand,
receive and enforce payment, to give receipts, releases and satisfactions, and to sue, in the name of
Assignor, Trustee or Assignee, for all such Rents, and apply the same {o the Secured Obligations.

3.02 Grant of Revaocable License to Collect Rents. So long as an Event of Defaull shall not
have occurred and be continuing under this Security Instrument, Assignee hereby grants to Assignor a
revocable license to enforce the Leases, to collect the Rents, to apply the Rents to the payment of the
costs and expenses incurred in connection with the Property and (o any Secured Obligations. |f
requested by Assignee, Assignor shall (a) give wrilen notice to the tenants under the Leases of the
assignment of Rents and Leases by Assignor to Assignee pursuant to Section 3.01 hereof, of the grant of
the revocable license by Assignee lo Assignor pursuant to this Sectlion 3,02, and of the respective rights
of Assignor and Assignee undar this Article 3; and (b) obtain such tenants’ agreements to be bound by
and comply with the provisions of such assignment and grant. All Leases heraafier executed with respect
to the Property shall contain a referance 1o the foregoing assignment and grant and shall state that the
tenant exacuting such Lease shall be bound by and shall comply with the provisions hereof.

3.03 Revocation of License; Asslgnee's Rights. Upon the occurrence of an Event of
Default and at any time thereafier during the continuance thereof, subject to applicable laws, the license
granled 1o Assignor hereunder shall automatically be revoked. Upon such revocation, Assignor shall
promptly deliver to Assignee all Rents then held by or for the benefit of Assignor. Assignee, in addition to
any other righls granted to Assignee under this Security Instrument, shall have the right: (i} to notify the
tenants under the Leases that Assignor's license to collect Rents has been revoked, and, with or without
taking possession of the Property, to direct such tenant to thereafter make all payments of Rent and o
perform al| obligations under its Lease to or for the benefit of Assignee or as directed by Assignee; (ji) to
enter upon the Property and fo take ever and assume the management, operation and maintenance of
the Properly, to enforce ail Leases and collect all Renis due thereunder, to amend, modify, extend, renaw
and terminate any or all Leases and execute new Leases; and (ii) to perform all other acts which
Assignes shall determing to be necessary or desirable to carry cut the foregoing. Each tenant under any
Lease shall be entitled to rely upon any nolice from Assignee and shall be protected with respacl to any
payment of Rent made pursuant to such natica, irespeclive of whether a dispute exists between Assignor
and Assignee with respect to the existence of an Event of Default or the rights of Assignee hereunder.
The payment of Rent to Assignee pursuant to any such notice and the perfoermance of cbligations under
any Lease to or for the benefit of Assignee shall not cause Assignee to assume or be bound by the
provisions of such Lease including, without fimitation, the duty to return any security deposit to the tenant
under such Lease unlass and to the extent such security deposit was paid to Assignee by Assignor.
Assignor shall indemnify, defend and hold Assignee harmiless from and against any and all losses,
claims, damage or liabifity arsing out of any claim by a tenant with respect thereto,
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3.04 Application of Rents; Security Deposits. All Rents received by Assignee pursuant to
this Security Instrument shall be applied by Assignee, as determined by Assignee, o any of the following:
(i) the costs and expenses of collection, including, without limitation, attorneys' fees and receivership
fees, costs and expenses; (i) the costs and expenses incurred in connection with the management,
operation and maintenance of the Property; (ili) the establishment of reasonable reserves for working
capitat and for anticipated or projecled costs and expenses, including, without limitation, capital
improvements which may be necessary or desirable or required by faw; and (iv) the payment of any
indebtedness then owing by Assignor to Assignee. In connection therewith, Assignor further agrees that
all Rents received by Assignee from any tenant may be allocaled first, if Assignee so elects, to the
payment of alf current obligations of such tenant under its Lease and not to amounts which may be
accrued and unpaid as of the date of revocation of Assignor's license to coliect such Rents. Assignee
may, but shall have no obligation to, pursue any tenant for the payment of Rent which may be due under
its Lease with respect to any period prior to the exercise of Assignee's rights hereunder or which may
become due thereafter. Assignor agrees that the collection of Rents by Assignee and the application of
such Renis by Assignee to the costs, expenses and obligations referred to in this Section 3.04 shall not
cure or waive any default or Evenl of Default or invalicate any act (including, without limitation, any sale of
all or any portion of the Propery now or hereafter securing the Loan) done in response (o or as a resuft of
such default or Event of Default or pursuant to any notice of default or notice of sale issued pursuant to
any Loan Document.

3.05 No Mortgagee in Possession. Nothing contained in this Security Instrument shall be
construed as constituting Assignee a “mortgagee in possession” in absence of the taking of actual
possession of the Property by Lender. in the exercise of the powers herein grantad Lender, no liability
shall be asserted or enforced against Assignee, all such liability being expressly waived and released by
Assignor,

ARTICLE 4.
SECONDARY MARKET

4.01 Transfer of Loan. Lender may, at any time, sell, transfer or assign the Note, this
Security Instrument and the other Loan Documents, and any or all servicing rights with respect thereto, or
grant participations therein or issue morigage pass-through certificates or other securities evidencing a
beneficial interest in a raled or unrated public offering ar private placement (the "Securities®). Lender
may forward to each purchaser, fransiaree, assignee, servicer, panticipant or investor in such Securities
or any rating agency (“Rating Agency”) raling such Securities (collectively, the “Investor™} and each
prospactive Investor, all documents and information which Lender now has or may hereafter acquire
relating to the Loan and to Borrower, and lhe Property, whether furnished by Borrower, or otherwise, as
Lender detarmines necessary of desirable. Borrower shall cooperate with Lender in connection with any
transfer made or any Securities created pursuant 10 this Security Instrument, including, without limitation,
the delivery of an estoppel certificate in accordance therewith, and such other documents as may be
reasonably required by Lender. Borrower shall also fumish and Borrower consents to Lender fumishing
te such Investors or such prospective Investors or Rating Agency any and all information concerning the
Property, the Leasass, the financial condition of Borrower as may be requested by Lendar, any Investor or
any prospeclive Investor or Rating Agency in connection with any sale, transfer or participation interest.
Lender may retain or assign responsibility for servicing the Note, this Security Instrument, and the other
Loan Documents, or may delegate some or all of such responsibility and/or obligations 1o a servicer
(including, without limitation, any subservicer or master servicer) or agent. Lender may make such
assignment or delegation on behalf of the Investors if the Note is sold or this Security Instrument or the
other Loan Documents are assigned, All references 1o “Lender” in the Loan Documents shall refer to and
include any such servicer or agent, to the extent applicable, in each case as designated by Lender from
time to time.

4,02 Conversion to Registered Form. At the request and the expense ¢f Lender, Borrower
shall appoint, as its agent, a registrar and transfer agent (the “Registrar”) acceptable to Lender which
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shall maintain, subject to such reasonable regulations as it shall provide, such books and records as are
necessary for the registration and transfer of the Note in a manner that shall cause the Note lo be
considered to be in registered form for purposes of Saction 163(f) of the U.S. Internal Revenue Cede.
The option to convert the Note into registered form once exercised may not be revoked. Any agreement
setting out the rights and obligations of the Registrar shall be subject to the reasonable approval of
Lender. Borrower may revoke the appointment of any particular person as Registrar, effective upon the
effectiveness of the appointment of a replacement Registrar. The Registrar shall not be entitled to any
fea from Lender or any other Lender in respecl of transfers of the Nole and this Security instrument (other
than taxes and governmental ¢charges and fees).

4.03 Estoppel Certificate. Upon any transfer or proposed transfer contemplated by Section
4.01 above, at Lender's request, Borrower, or any guarantors or indemnitors shall provide an estoppel
certificate to the Investor or any prospective Investor in such form, substance and detail as Lender, such
Investor or prospective Investor may require.

ARTICLE 5.
FURTHER ASSURANCES

5.01 Recording of Security Instrument; Other Assurances. Borrower forthwith upon the
execulion and delivery of this Security Instrument and thereafter, from time to time, will cause this
Security Instrument and any of the Loan Documents creating a lien or security interest or evidencing the
lien hereof upon the Property and each instrument of further assurance to be filad, registered or recorded
in such manner and in such places as may be required by any preseni or future law in order to publish
notice of and fully to protect and perfect the lien or security interast hereof upon, and the interest of
Lender in, the Property. Borrower will pay all taxes, filing, registration or recording feas, and all expenses
incident to the preparation, execulion, acknowledgment andfor recording of the Note, this Security
Instrument, the other Loan Documents, any note or deed of trust or mortgage supplementa! hereto, any
security instrument with respect to the Propenty and any instrument of further assurance, and any
madification or amendment of the foregoing documents, and all federal, state, county and municipal
taxes, duties, imposts, assessments and charges arising out of or in connection with the execution and
delivery of this Security Instrument, any deed of trust or mortgage supplemental herelo, any security
instrument with respect to the Property or any instrument of further assurance, and any madification or
amendment of the faregoing documents, except whera prohibited by law so to do.

5.02 Further Acts. Borrower will, at the cost of Borrower, and without expense to Lender, do,
execute, acknowledge and deliver all and every such further acts, deeds, convayances, deeds of trust,
mortgages, assignments, notices of assignments, transfers and assurances as Lender shall, from time to
lime, require, for the better assuring, conveying, assigning, transferring, and confirming unto Lender and
Trustee the Property and rights hereby deeded, mortgaged, granted, bargained, sold, conveyed,
confirmed, pledged, assigned, warranted and transferred or intended now or hereafter so to be, or which
Borrower may be or may hareafter become bound o convey or assign to Lender, or for camrying out the
intention or facilitating the performance of the terms of this Security Instrument or for filing, registering or
recordlng this Security Instrument, or for complying with all applicable laws. Borrower, on demand, will
execute and deliver and hereby authorizes Lender to execute In the name of Borrower or without the
signature of Borrower to the extent Lender may lawfully do 5o, one or more financing statements, chatlel
mortgages or ather instruments, lo evidence more effectively the security interest of Lender in the
Property. Borrower granis to Lender an Irrevocable power of attorney coupled with an interest for the
purpose of exercising and perfecting any and all rights and remedies available to Lender at law and in
equity, including, without fimitation, such rights and remedies available to Lender pursuanl to this
paragraph. Borrower specifically agrees that ali power granted to Lender under this Security Instrument
may be assigned by Lender to its successors or assigns as holder of the Note.

5.03 Changes in Laws Regarding Taxation; Documentary Stamps.
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(a) In the event of the passage after the date of this Security Instrument of any law of the
State where the Property is located deducting from the value of real property for the purpose of taxation
any lien or encumbrance therecn or changing in any way the laws for the taxation of morigages or loans
secured by mortgages for state or local purposes or the manner of the coileclion of any such faxes, and
imposing a tax, (including, without limitation, a withholding tax) either directly or indirectly, on this Security
instrument, the Note or the Loan, Borrower shall, if permitied by law, pay any tax imposed as a result of
any such law within the statutory period or within fitteen {15) days after demand in Lender, whichever is
less, provided, however, that if, in the opinion of the attorneys for Lander, Borrower is not permitted by
law to pay such taxes, Lender shall have the right, at its opticn, to declare the Loan due and payable on a
date specified in a prior notice to Borrower of not less than thirty (30) days. Any prepayment made Dy
Borrower pursuant to the terms of this paragraph shall be made without any Prepayment Charge (as
defined in the Note).

(b) If at any time the United States of America, any State thereof, or any governmental
subdivision of any such State, shall require revenue or other stamps to be affixed to the Note or this
Security Instrument, Borrower will, upon demang, pay for the same, with Interest and penalties thereon, if
any.

ARTICLE 6.
NEVADA_ PROVISIONS/MODIFICATIONS AND OTHER PROVISIONS

6.01 Governing Provisions. In the event of any conflicts or inconsistencies between the
terms and condilions of this Article 6 and the remainder of this Security Instrument, the terms and
conditions of this Article 6 shall control and be binding, but only to the extent of any such conflicts or
inconsistencies.

6.02 Evasion of Prepayment Terms. If an Event of Default shall occur, a tender of any
payment of principal by Borrower, ils successors or assigns or by anyone on behalf of Borrower, its
successors or assigns, in excess of the amount which would have been payable had the Event of Default
not occurred, shall constitute an evasion of the prepsyment terms of the Note, as incorporated herein by
referenca, and shall be deemed to be a voluntary prepayment thereunder and any such payment, (o the
extent permitted by faw, must include the prepayment charge computed in accordance with the terms of
the Note.

6.03 Receiver. In furtherance of and not In limitation of any other provisions of this Security
Instrument, including withoul limitation Section 2.02(a):

if an Event of Default shall cccur, the Lender shall be enlitled as a matter of right and without
notice tc Borrower or anyone claiming under Borrower and without giving bond and without regard to the
solvency or insolvency of the Borrower or any party bound for the payment of the Secured Obligations, or
waste of the Property or adequacy of the security of the Property for the obligations then secured hereby
or the then value of the Property, to apply ex parte for the appointment of a receiver in accordance with
the statutes and law made and provided for and such receiver shall have, in addition to all rights and
powers customarily given to and exercised by such receivers and all rights and powers granted to such
recaiver or Lender undar this Security instrument (to the extent allowed by law), all the righls, powers and
remedies as provided by law or as may be contained in any court order or decree applying such remedy.
A cour is authorized 10 appoint a receiver on request or petition of Lender, and Barrower irrevocably
consents to the appaintment of a receiver and waives any notice of application therefor. Such receiver
shall eollect the Rents as hereinafter defined, and all other income of any kind; manage the Property 50 10
prevent waste; execute Leases (as hereinafter defined) within or beyond the period of recelvership, pay
all expenses for normal maintenance of the Property and perform the terms of this Security Instrument
and apply the Rents to the cosls and expenses of the receivership, including reasonable attorneys’ fees,
to the repayment of the Secured Obiigations and to the operation, maintenance and upkeep and repair of
the Property, including payment of taxes on the Property and payments of premiums of insurance on the
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Property and any other rights permilted by law, Borrower dogs hereby irrevocably consent to such
appointment. Lender's right to appointment of a receiver shall exist whether or not the apparent value of
the Property exceeds the indebtedness secured hereby by a substantial amount and withoul any showing
as required by N.R.S. 107.100. The receiver may, to the extent permitted under applicable law, without
notice, enter upon and take possession of the Property, or any part thereof, by force, summary
proceedings, ejectment or otherwise, and remove Borrower or any other person or entity and any
personal property therefrom, and may hold, operate and manage the same, receive all Rents and do the
things the receiver finds necessary to preserve and protect the Property, whether during pendency of
foreclosure, during a redemption period, if any, or otherwise, and as further provided in any assignment of
Rents and Leases executed by the Borrower to the Lender, whether contained in this Security Instrument
or in a separate insttument. Borrower shall nat contest the appointment of a receiver to operate the
Property at any time from and after the occurrence of an Event of Default including, without limitation,
during the institution of foreclosure proceedings. Upon an Event of Default, Borrower shall peaceably
turn over possession of the Property to a receiver upen request of Lender.

6.04 Right to Collect Rents. n furtherance of and nat in limitation of any other provisions of
this Security Instrument, including without timitation Section 3.03:

Upcn an Event of Default and whether belore or after the institution of legal proceedings to
foreclosa the lien hereof or before or after sale of the Property or during any period of redemption the
Lender, and without regard to waste, adequacy of the security or solvency of the Botrower, may revoke
the privilegeflicense granted Borrower hereunder to coliect the Rents and may, at its option, without
notice in person or by agent, with or without laking possession cf or entering the Property, with or without
bringing any aclion or proceeding, or by a duly appointed recelver, give or require Berrower to give, nolice
to any or all tenants under any Lease authorizing and directing the lenant to pay Rents lo Lender or such
receiver, as the case may be; collect all of the Rents; enforce the payment thereof and exercise all of the
rights of the landlord under any Lease (as hereinafler defined} and all of the rights of Lender hereunder;
enler upon, take possession of, manage and operate said Property, or any part thereof, may cancel,
enlorce or modify any Leases, and fix or modify Renis, and do any acts which the Lender deems proper
to protect the security hereof with or without laking possession of the Property.

Any Rents whether collected by the Lender or by such receiver, as the case may be, shall be
applied to the costs and expenses of operation, management and collection, including reasonable
attorneys' fees, to the payment of the fees and expenses of any agent or receiver so acting, to the
payment of taxes, assessments, insurance premiums and expenditures for the management and upkeep
of the Property, to the performance of the landlord's obligations under the Leases and to any Secured
Otligations, all in such order as the Lender may determine,

The entering upon and taking possession of the Property, the collection of such Rents and the
application thereof as aforesaid shall not cure or waive any Event of Defaull under this Secury
Instrument or affect any notice of default or invalidate any act done pursuant to such notice nor in any
way operate to pravent the Lender from pursuing any other remedy which it may now or hereafter have
under the terms of this Security Instrument or the Nole or any other security securing the same, nor shall
it in any way be deamed to constitute the Lender a mortgagee-in-possession, The rights hereunder shall
in no way be dependent upon and shall apply without regard to whether the Property are in danger of
belng lost, matedally injured or damaged or whether the Property are adequate to discharge the Sacured
Obfligations. The rights contained herein are in addition to and shall be cumulative with the rights given in
any separate instrument, assigning any Rents or Leases of the Property and shall not amend or modify
the rights in any such separate agreement.

6,05 Right to Foreclose. In furtherance of and not in limitation of any other provisions of this
Security Instrument, including without limitation Section 2.02(a):

-42-

000073

000073

000073



¥.0000

If an Event of Default shall cccur the bender may, either with or without entry or laking
possession, proceed by suit or suits at law or in equity or by any other appropriate proceedings or remedy
to enforce payment of the Secured Obligalions or the performance of any other term hereof or any other
right and the Borrower hereby authorizes and {ully empowers the Lender to foreclose or cause to be
foraclosed this Security Instrument by judicial proceedings or non-judicial proceedings, including without
limitation by advertisement with power of sale (to the extent allowed by law), or by such other stalulory
procedure available in the State where the Property is located and grants to the Lender full authority to
cause Trustee to sell the Property at public auction and convey title to the Property to the purchaser,
either in one parce! or separate lots and parcals, at the option of Lender, all in accordance with and in the
manner prascribed by law, and out of the proceeds arising from sale and foreclosure to retain the
principal and interest due on the Note and the Secured Obligations together with all such sums of money
as Lender shali have expended or advanced pursuant to this Security Instrument or pursuant to statute
together with inlerest thereon as herein provided and all costs and expanses of such foreclosure,
including without limitation lawful maximum reasonable attormeys' fees, the cost of environmental
inspection and appraisal costs and expenses, with the balance, if any, to be paid to the persons entitled
thereto by law. In any such proceeding the Lender may apply all or any portion of the Saecured
Obligations to the amount of the purchase price.

6.06 Forbearance by Lender Not A Waiver. Borrower waives to the extent permitied by law,
notice of election to mature or declare due the whole of the Secured Obligations. Any forbearance by
Lender in exercising any right or remedy hereunder, or otherwise afforded by applicable law, shall not be
& waiver of or preclude the exercise of any right or remedy. The acceptance by Lender of paymant of any
sum secured by this Security Instrument after the due date of such payment shalt not be a waiver of
Lender's right either to require prompt payment when due of alf other sums so secured or to declare an
Event of Default for failure to make prompt paymenl. The procurement of insurance or the payment of
taxes of other liens or charges by Lender shall not be a waiver of Lender's right 1o accelerate the maturity
of the Secured Obligations nor shall Lender's receipt of any awards, proceeds or damages under this
Security Instrument operate to cure or waive Borrower's defaull in payment of sums secured by this
Security Instrument. -

6.07 Remedles Cumutative and Not Exclusive, In furtherance of and nat in limitation of any
other provisions of this Security Instrument, including without limitation Section 2.02(g):

Lender shall ba entitled to enforce payment and performance of any indebtedness or obligations
secured hereby and fo exercise all rights and powers under this Security Instrument or under any Loan
Document or other agreement or any laws now or hereafter in force, notwithstanding some or all of the
said indebtedness and obligations secured hereby may now or hereafter be olherwise secured, whether
by mortgage, deed of trust, pledge, lien, assignment or otherwise. Neither the acceptance of this Security
Iinstrument nor its enforcement, whether by court action or pursuant o the power of sale (to the extent
allowed by law) cr other rights, powers and remedies herein contained, shall prejudice or In any manner
affect Lender's right to realize upon or enforce any other security now or hereafter held by Lender, it
being agreed that Lender shall be entitled to enfarce this Security Instrument and any other security now
or hereafter held by Lender in such order and manner as it may in its absolute discration determine. No
remedy herein confarred upon or reserved to Lender is intended to be exclusive of any other remedy
herein or by law provided or permitled, but each shall be cumulalive and shall be in addition to every
other remedy given hereunder or now or hereafter existing at law or in equity or by statute. Every right,
power or remedy given by any of the Loan Documents to Lender or to which Lender may be otherwise
entitled, may be exercised, concurrently or independently, from time to {ime and as often as may be
deemed expedient by Lender and Lender may pursue inconsistent remedies.

6.08 Walver of Notice. Borrower shall not be entitled to any nofices of any nature whatsoever
from Lender except with respact to matters for which this Security Instrument specifically and expressly
provides for the giving of notice by Lender to Borrower and except wilh respect to matters for which
Lender is required by applicable law to give notice, end Borrower, to the futlest extent allowed by law,
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hereby expressly waives the righl to receive any notice from Lender with respect to any matter for which
this Security Instrument does not specifically and expressly provide for the giving of notice by Lender to
Borrower,

6.09 Nevada Covepants. The covenanl numbers 1,3, 4 (the defauit rate of interest as
provided in the Nole), 5, 6, 7 (counsel feas), 8 and 9 of N.R.S. 107.030, are hereby adopted and made a
part of this Security Insbument; provided, however, that the express provisions of this Secunty Instrument
shall control If in conflict with Covenant Nos. 1, 3, 4 and 9, and the provisions of Covenant Nos. 5, 6, 7
and B shall conirol if in conflict with the express provisions of this Security Instrument; the provisions of
both otherwise to be cumulative, Any default of Borower shall entitle Lender to the remedies available
for a violation of the covenants incorporated by reference.

6.10  Waiver of N.R.S. 675. The Borrower does hereby warrant to Lender, that Borrower as
owner of the Property, does hereby waive its rights, if any, under N.R.S. 675.060 and N.R.8. 675.470,
and does further warrant to Lender that Borrower will not use N.R.S. 675.060 and/or N.R.S. 675.470 as a
defense in its obligation for repayment of the Loan and Indebtedness secured hereby to Lender. -

6.11  Acknowledgment of Waliver of Hearing Before Sale.

Borrower understands that under (he Constitution of the United States and the Constitution of the
State where the Property is located it may have the right to notice and hearing before the Property may
be sold and that the non-judicial procedures for foreclosure, including, without limitation, by advertisement
with power of sale, de not insure that personal notice will be given to the Borrower and neither said non-
judicial procedures nor the Uniform Commercial Code may require any hearing or other judicial
proceeding. BORROWER HEREBY EXPRESSLY CONSENTS AND AGREES THAT THE PROPERTY
MAY BE FORECLOSED BY NON-JUDICIAL PROCEDURES AND THAT THE PERSONAL PRORPERTY
MAY BE DISPOSED OF PURSUANT TO THE UNIFORM COMMERCIAL CODE OF THE STATE
WHERE THE PROPERTY IS LOCATED. BORROWER ACKNOWLEDGES THAT IT IS REPRESENTED
BY LEGAL COUNSEL AND THAT BEFORE SIGNING THIS DOCUMENT THIS PARAGRAPH AND
BORROWER'S CONSTITUTIONAL RIGHTS WERE FULLY EXPLAINED BY SUCH COUNSEL AND
THAT BORROWER UNDERSTANDS THE NATURE AND EXTENT OF THE RIGHTS WAIVED HEREBY
AND THE EFFECT OF SUCH WAIVER.

6.12 Trustee,

It shall be no part of the duty of the Truslee to see to any recording, filing or registration of this
Securily Instrument ar any other Instrument in addition or supplemental thereto, or to give any natice
thereol, or to see to the payment of or be under any duty in respaect of any tax or assessment or other
govemnmental charge which may be levied or assessed on the Property, or any part hereof, or against the
Borrower, or to see io the performance or observance by the Borrower of any of the covenants and
agreements contained herein. The Trustee shall not be responsible for the execution, acknowledgment
or valldity of this Security Instrument or of any instrument in addition or supplemental hereto, or for the
sufficiency of the securily purported to be created hereby, and makes no representation in respect thereof
or in respect of the rights of the Lender. The Truslee shali have the right to advise with counsel upon any
matters arising hereunder and shall be fully protected in relying as {o legal matlers on the advise of
counsel. The Trustee shall not incur any personal liability hereunder except for its own willful misconduct;
and the Trustee shall have the right to rely on any instrument, documen! or signature authorizing or
supporting any acticn taken or proposed to be taken by the Trustee hereunder, believed by the Trustee in
good faith to be genuine,

In case of the death, inability, refusal or incapacity of the Trustee to act, or at the option of the
Lender at any time and without cause or notice, a successcr or substitute Trustee may be named,
constituted and appointed, and the successor trustee shall so notify the Borrower. Successor or
substitute trustees may be named, constituted and appointed withoul procuring the resignation of the
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former lrustee and without other formalily except the execution and acknowledgment by the Lender of a
written instrument (which instrument, if the Lender is a corporation, shall be executed by the President or
any Vice Presidant, withoul the necessity of any action by the Board of Direclors authorizing such
appointment) appointing and designating such successor or substitute trustee, whereupon such
successor or substitute trustee shall become vested with and succeed te all of the rights, litles, privileges,
powers and duties of the Trustee named herein. Such right of appeintmant of a substilute or successor
trustee shall exist as ofien and whenever for any of said causes the original or successor or substitute
trustae cannot or will not act or has been removed as herein provided.

6.13  Maturity Date. The final payment of the indebtedness evidenced by the Note Is due and
payable on Aprii 11, 2018 (the "Malurity Date”).

6.14  Default Rate. The *highest rate permitted under applicable law” referred to in Section
1.03 shafl mean the Default Rate (as defined in the Note) if such a rate is not specified by applicable law,

6.15 Planned Community. The Property includes cerlain units in, together with an undivided
interest in the common elements/common elements of a residential community-interest planned
community project known as: Palmilla (the “Planned Community™). (f the Palmilla Homeowner's
Association, a Nevada non-profit corperation, or another entity which acts for the Planned Community
(the “Planned Community Assoclation”), holds titie to the Property, or any part thereof or interest
therein, for the benefit or use of the Owners (as that term is defined in the Declaration [defined below]),
the Property also includes Borrower's interest in the Planned Community Assoclation and the uses,
proceeds and benefits of Borrower's interest. In addition to the covenants and agreemenis made in this
Security Instrument, Borrower and Lender further covenant and agree as follows:

(a) Planned Community Obligations. Borrowar shall parform all of Borrower's cbligations
under the Planned Community's Constituant Documenls. The “Constituent Documents” are collectively
the: (i) Declaration of Covenants, Conditions and Restrictions and Reservation of Easements for
Palmilla, recorded December 10, 2003 in Book 20031210 as Document No. 03078, as amended by
Annexation Amendments thereto recorded August 21, 2006 in Book 20060821 as Document No. 003685,
recorded September 6, 2006 in Book 20060906 as Document No. 00388, recorded February 7, 2006 in
Book 20060207 as Document No. 02991 and recorded February 27, 2007, in Book 20070227 as
Document No. 0003972, and as amended by the instruments recorded on July 1, 2004, in Book
20040701 as Document No, 04832, July 2, 2004, in Book 20040702 as Document No. 03889, May 19,
2005, in Book 20050519 as Document No. 03805, all such instruments and documents being recorded in
the real estate records of Clark County, Nevada (colectively, the “Declaration™); (i) the and articles of
incorporation and by-laws of the Planned Community Association; (iii) any rules and regulations adopted
by the Planned Community Association; and (iv} cther equivalent documents. Borrower shall promptly
pay, when due, all dues and assessments imposed pursuant to the Constituent Documents.

(b) Public Liability Insurance. Borrower will take such actions as may be reasonable to
insure that the Planned Communily Association maintains a public liability insurance policy acceptable in
form, amount and extent of coverage to Lender.

(c) Condemnation. The proceeds of any award or claim for damages, direct or
consequential, payable to Borrower in connection wilh any condemnation or other taking of all or any part
of the Property, whether of any unit or of the common elements, or for any conveyance in lieu of
condemnation, are hereby assigned and shall be paid to Lender. Such proceeds shall be applied by
Lender to the sums secured by this Security Instrument as provided in Section 1.09 of this Securty
instrument. The Borrower shail immediately notify Lender in writing of: (i) the receipt by the Borrower of
any notice or other writing or communication from the Planned Community, or any person or party acling
on behalf of the Planned Community, nating or claiming any default by the Borrawer In performance or
obsarvance under the Constituent Docurrents; and (ii) the occurrence of any damage or destrugtion to, or
commencement or institution of any condemnation or eminent domain proceeding against, the Land or
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Improvements, Borrower shall accep! direction of Lender with respect to the exercise of the Borrower's
rights and oplions under the Constituent Documents.

((3)] Lender's Prior Consent. Borrower shall not, except after notice to Lender and with
Lender’s pricr written consent, either partition or subdivide the Property or consent to or cause any of the
following to occur:

i)  the abandonment or termination of the Planned Community except for
abandonment or termination required by law in the case of substantial destruction by fire or other casualty
or in the case of a taking by condemnation or eminent domain;

(i) any amendment o any provision of the Constituent Documents;

(iii} termination of professional management and assumption of self-
management of the Planned Community Association; or

(iv) any action which would have the effect of rendering the public liability
insurance coverage maintained by the Planned Community Association unacceptable to Lender.

(8) Remedies. |f Borrower does not pay Planned Community dues and assessments when
dus, then Lender may pay them. Any amounts disbursed by Lender under this Section 6.15 shall
become additional debt of Borrower secured by this Security Instrument. Unless Borrower and Lender
agree to olher terms of payment these amounts shall bear interest from the date of disbursement at the
Note rate and shall be payable with interest, upon notice from Lender to Borrower requesting payment.

N Bopks and Records. Borrower will maintain books and records and bank accounts
separate from those of the Planned Community and lhe Planned Community Association.

(9) Funds. Borrower will not commingle the funds and other assets of Borrower with those
of the Planned Community or Planned Community Association.

(h} Contracts and Agreements. Borrower will not enter inta any contract or agreement with
the Planned Community or Planned Community Association except upon terms and conditions that are
intrinsically fair and substantially similar to those thal would be available on an arms-length basis with
third parties other than the Planned Community or Planned Community Association,

(i) Compliance With Covenants. Borower agrees to cause to be done all things
necessary to comply with the covenants contained in this Security Instrument and the other Loan
Documenls, except to the extant the Borrower is prevented from doing so by the Constituent Documents.

(i Planned Community Assnciation Actions. Borrower will not take any actien, or will
withhold approval from, as the case may be, any action proposed lo be taken by the Planned Community
Association which, if taken by Borrower would be an Event of Default hereunder. Without limiting the
foregoing, Borrower covenants and agrees to exercise its voting rights in the Planned Community
Association:

{i) lo disapprove any proposed action lo decrease any member of the
Planned Community Association’s contribution to the Planned Community's reserve account which Is
maintained for the Property's common area repair and maintenance (the “Reserve Account”) if the effect
of such decrease would be to decrease the Reserve Account below a leve! sufficient to fund anticipated
repairs, maintenance and improvements, as determined by the Planned Community's operaling budget,
its current reserve account analysis and any current property assessment reports; provided, however,
that if Lender based upon a current property assessment report for the Property, determines that such
decrease was not appropriate, Lender may require Borrower to increase the On-going Replacement
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Reserve {as defined in the Reserve Agreement of even date herewith execuled by Borrower) by an
amount sufficient in Lender's reasonable discretion, based upon such property assessment raport, to
meet anticipated repairs, maintenance and improvements, provided however, that in no event shall such
increase per unit exceed the amount of decrease per unit otherwise approved by the Planned
Community;

(i) io disapprove disbursements from the Reserve Account for matters other
than repair and mainlenance to the Property’s common areas;

(i) to disapprove any proposed action which would result in any further
encumbrance of the Property;

(iv) 1o initiate and appreve increases in the member's contribution lo the
Reserve Account if such increase is necessary lo establish the reserve fund at a level sufficient to fund
anticipated repairs, maintenance and improvements, as determined by the Planned Community
Association's operating budget, its current reserve account analysis and any current property assessment
reports; and

V) for purposes hereof, action taken by the Borrower shall also mean that
taken by the directors of the Planned Communily Association nominated and appointed by the Borrower,

(k} Assessment Repart. Not more often once during each calendar year, Lender may
require that a current property assessmen! report be prepared, at Bomrower's expense, 1o estimate the
need for current and anticipated repairs, maintenance and impravements for the Pianned Community, or
any portion thereof.

()} Planned Community Association Reports. Borrower agrees, upon requesl, to provide
copies to Lender, in a timely manner, of reports, financial analyses, budgets, notices, minutes of Planned

Community - related meetings, and any other material information received by Borrower affecting the
operation and management of the Property. :

(m) Proxy Agreement. Borrower shali nol vole to amend or modify or otherwise approve,
consent to or suffer the amendment or modification of the Constituent Dacuments in any manner
whatsoever without obtaining Lender's prior written approval. Borrower hereby appoints Lender as
Borrower's irevocable power-of-atiorney, coupled with an inlerest, 10 act on behalf of Borrowar with
respect to (a) voling to amend or modily the Constituent Documents (except that Borrower shall not be
deemed to have breached the foregoing by reason of any amendment or madification of the Conslituent
Documents nat requiring the approval of the Barrawer under the Constituent Documents), and (b) veting
with respect lo the disposition of casualty proceeds or any condemnation award which shall be voled at
the direclion of Lender and consistently with the provisions of this Security Instrument. Borrower agrees
to enter into a Proxy Agreement(s) and o execute such other documents and take such other action as
Lender may require 1o evidence Lender's righls to exercise Bomower's voting rights in the Planned
Community while any Event of Default is continuing.

{n) Control. The Plannad Community Association shall at all times be under the collective
control of Borrower, As used in this Subsection 8.15(n), the term “control” means the possession,
directly or indirectly, of the power to direct or cause the direction of management, policies or activities of a
person or entity, whether through ownership of voling securities, by contract, by operation of law, or
otherwise.

{0} Declarant Rights. Borrower shall not convey, transfer, assign, relinquish or otherwise
dispose of its rights and interests as the “Declarant” under the Declaration without the Lender's prior
writtan consent.
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(P} Increase_in the Number of Units in the Association. Without limitling any of the
foregoing, without the Lender’s prior written consent, the Borrower shall not exercise any rights if may
have, as the “Declarant” under the under Declaration, under Section 14.1(h){2) of the Declaration
(captioned “Certain Other Rights").

(Q) Conversion. Borrower agrees not to convert the Property to any additional common
interest community, condominium, planned communily or cooperative of any kind, and the conversion or
recording of any additional common interest communily, condominium, planned communily or
cooperative documents on the Property or any part thereof with respect to the Property shall be an Event
of Default hereunder,

ARTICLE 7.
MISCELLANEQUS

7.01  Amendments. This instrument cannot be walved, changed, discharged or lerminated
orally, but only by an instrument in writing signed by the party against whom enforcement of any waiver,
change, discharge or termination is sought.

7.02 Borrower Waiver of Rights; Waiver of Automatic Stay.

(a) Borrower waives to the extent permitted by law, (i) the benefit of alt laws now existing or
that may hereafler be enacted providing for any appraisement before sale of any portion of the Property,
(i) aHl rights of valuation, appraisement, stay of execution, reinstatement and redemption laws and
marshaling in the event of foreclosure of the liens hereby created, (iii} all rights and remedies which
Borrower may have or be able to assert by reason of the faws of the State where the Property is located
pertaining to the rights and remedies of sureties, (iv) the right 10 assert any statute of limitalions as a bar
to the enforcement of the lien of this Security Instrument or to any action brought to enforce the Note or
any other obligation secured by this Security Instrument, and (v) any rights, legal or equitable, to require
marshaling of assets ar to require upaon foreclosure sales In a particular order. Lender shall have the right
to determine the order in which any or all of the Property shall be subjected to the remedies provided
herein. Lender shell have the right to determine the order In which any or ali portions of the Secured
Obligations are salisfied from the proceeds realized upon the exercise of the remedies provided herein.

(b} WITHOUT LIMITING ANY OF THE FOREGOING SET FORTH IN SUBSECTION (a)
ABOVE, BORROWER HEREBY AGREES THAT, IN CONSIDERATION OF LENDER'S AGREEMENT
TO MAKE THE LOAN AND IN RECOGNITION THAT THE FOLLOWING COVENANT IS A MATERIAL
INDUCEMENT FOR LENDER TO MAKE THE LOAN, IF BORROWER SHALL (i) FILE WITH ANY
BANKRUPTCY COURT OF COMPETENT JURISDICTION OR BE THE SUBJECT OF ANY PETITION
UNDER ANY SECTION OR CHAPTER OF THE BANKRUPTCY CODE, OR SIMILAR LAW OR
STATUTE: (i) BE THE SUBJECT OF ANY ORDER FOR RELIEF ISSUED UNDER THE BANKRUPTCY
CCDE OR SIMILAR LAW OR STATUTE; (jii) FILE OR BE THE SUBJECT OF ANY PETITION SEEKING
ANY REORGANIZATION, ARRANGEMENT, COMPOSITION, READJUSTMENT, LIQUIDATION,
DISSOLUTION, OR SIMILAR RELIEF UNDER ANY PRESENT OR FUTURE FEDERAL OR STATE ACT
OR LAW RELATING TO BANKRUPTCY, INSOLVENCY, OR OTHER RELIEF FOR DEBTORS; (iv)
HAVE SOUGHT OR CONSENTED TO OR ACQUIESCED IN THE APPOINTMENT OF ANY TRUSTEE,
RECEIVER, CONSERVATOR, OR LIQUIDATOR; OR (v) BE THE SUBJECT OF AN ORDER,
JUDGMENT OR DECREE ENTERED BY ANY COURT OF COMPETENT JURISDICTION APPROVING
A PETITION FILED AGAINST ANY BORROWER FOR ANY REORGANIZATION, ARRANGEMENT,
COMPOSITION, READJUSTMENT, LIQUIDATION, DISSOLUTION, OR SIMILAR RELIEF UNDER ANY
PRESENT OR FUTURE FEDERAL OR STATE ACT OR LAW RELATING TO BANKRUPTCY,
INSOLVENCY OR RELIEF FOR DEBTORS, THEN, SUBJECT TO COURT APPROVAL, LENDER
SHALL THEREUPON BE ENTITLED AND BORROWER HEREBY IRREVOCABLY CONSENTS TO,
AND WILL NOT CONTEST, AND AGREES TO STIPULATE TO RELIEF FROM ANY AUTOMATIC STAY
OR OTHER INJUNCTION IMPOSED BY SECTION 362 OF THE BANKRUPTCY CODE OR SIMILAR
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LAW QR STATUTE (INCLUDING, WITHOUT LIMITATION, RELIEF FROM ANY EXCLUSIVE PERIOD
SET FORTH IN SECTION 1121 OF THE BANKRUPTCY CODE) OR OTHERWISE AVAILABLE TO
LENDER AS PROVIDED IN THE NOTE AND THE LOAN DOCUMENTS, AND AS OTHERWISE
PROVIDED BY LAW, AND BORROWER HEREBY IRREVOCABLY WAIVES ITS RIGHT TO OBJECT
TO SUCH RELIEF.

7.03  Statements by Bosrrower. Borrower shall, within ten {10) days after written notice
thereof from Lender, deliver to Lender (or any person designated by Lender) a written statement, in form
satisfactory o Lendar, fully acknowledged, stating the unpald principal of and interest on the Note and
any other amounts secured by this Security Instrument and stating whether any offset, counterclaim or
defense exists against such sums and the obligations of this Security Instrument,

7.04 Loan Statement Fees. Lender or its autherized loan servicing agent may impose a
service charge for any statement requested by Borrower regarding the Secured Obligations; provided,
however, that such amount may not exceed the maximum amount alfowed by law at the time request for
the statement is made.

7.05  Notices. Whenever Borrower, Trustee or Lender shall desire to give or serve any nolice,
demand, request or other communication with respect to this Security [nstrument, each such notice,
demand, request or communication shall be given in writing at the address of the intended recipient sel
forth below by any of the following means: {a) personal service (including, without limitation, service by
overnight courier service); (b) electronic communication, whether by telex, telegram, facsimile or
telecopying (if confirmed in writing sent by personal service or by registered or certifiad, first class mail,
return recaipt requested); of {c) registered or certified, first class mail, return receipt requested:

If to Lender: ARTESIA MORTGAGE CAPITAL CORPORATICON
1180 NW Maple Street, Suite 202
issaquah, Washington 98027
Adin: Servicing Department
Fax: (425) 313-1005

with a copy to: BEST & FLANAGAN LLP
225 South Sixth Street, Suite 4000
Minneapolis, Minnesola 55402
Attn: Thomas G. Garry
Fax: (612) 339-5897

If to Borrower: PALMILLA DEVELOPMENT CO., INC.
235 West Brooks Avenus, 2nd Floor,
North Las Vegas, Nevada 69030
Fax: (702) 399-6243
Attn: Hagai Rapapont

with a copy to: RONALD E. GILLETTE, Esq.
235 West Brooks Avenue, 2nd Floor
North Las Vegas, Nevada 89030
Fax: (702) 399-6243

If to Trustee: Equity Title, LLC, a Nevada limited lisbitity company
7360 West Flamingo Road
Las Vegas, Nevada 69147
Atin: Robert Rosales
Fax: (702) 432-1113
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Such addresses may be changed by notice to the other parties given in the same manner as provided
above. Any notice, demand of request sent pursuant to either subsection (a} or {b) hereof shall be
deemed recelved upon such personal service or upon dispatch by electronic means, and, if sen? pursuant
to subsection (c) shall be deemed received five (5} days following deposit in the mail.

7.06 Captlons. The captions or headings at the beginning of each Section hereof are for the
convenience of reference only and are not a part of this Security Instrument.

7.07 Savings Clause; lnvalidity of Certain Pravisions, Notwithstanding any provisions in
the Note or in this Security Instrument to the contrary, the total liability for payments in the nature of
interest, including, without limitation, prepayment charges, default interest and late fees, shall not exceed
the limits imposed by the laws of the State where the Property is located or the United States of America
relating to maximum atlowable charges of interest. Lender shall not be entitled to receive, collect or
apply, as interest on the Secured Obligations, any amount in excess of the maximum lawful rate of
interest permitied to be charged by applicable laws. If Lender ever receives, collects or applies as
interest such amount which would be excessive, such interest shall be applied o reduce the unpaid
principal balance of the Note, and any remaining excess shall be paid over to person or persons legally
entitled thereto, Every provision of this Security Instrument is intended to be severable. in the event any
term or provisicn hergof is deciared to be iliegal, invalid or unenforceable for any reason whatsoever by a
court of competent jurisdiction, such illegal or invalid or unenforceable term or provision shall not affect
the balance of the lerms and provisions heraof, which terms and provisions shall remain binding and
enforceable.

7.08 Provisions Regarding Trustees, At any time, or from time to time, without liability
therefor and without notice to Borrower, upon written request of Lender and presentation of this Security
Instrument and the Nole secured hereby for endorsement, and without affecting the personal liability of
any person for payment of the Secured Obligalions (subject to the limitations on recourse set forth in the
Note) or the effect of this Security Instrument upon the remainder of the Property, Trustee [or the one
acting} may (i) reconvey any part of the Property, {if) consent in wriling 1o the making of any map or plat
thareof, (iii) join in granting any easement thereon, or (iv) join in any extension agreement or any
agreement suberdinating the lien or charge hereof.
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Trustee shall not be liable for any error of judgment or act done by Trustee, or be olhenwise
responsible or accountable under any circumstances whalsoever. Trustee shall not be personally liable
in case of entry by it or anyone acting by virtue of the powers hereln granted it upon the Property for
debts contracted or liability or damages incurred in the management or operation of the Property. All
monies received by Trustee shall, until used or applied as herein provided, be held in trust for the
purposes for which they were received, but need not be segregaled in any manner from any other monles
(except to the extent required by law) and Trustee shall be under no liability for interest on any monies
received by it hereunder.

Trustee may resign by giving of natice of such resignation in writing to Lender. If Trustee shaf!
dle, resign or become disqualified from acting, or shall fail or refuse to exercise its powers hereunder
when requested by Lender so to do, or if for any reason and without causa Lender shall prefer to appoint
a substitute trustee to act instead of the original Trustee named herein, or any prior successor or
substitute trustee, Lender shall have full power to appoint a substitute trustee and, if preferred, several
substitute trustees in succession who shall succeed to all the estate, rights, powers and duties of the
aforenamed Trustee. Upon appoiniment by Lender and upon racording of the substitution in the land
records of the County where the Property is located, any new Trustee appointed pursuant to any of the
provisions hereof shall, without any further act, deed or conveyance, become vested with all the estates,
properties, righls, powers and trusts of its predecessar in the rights hereunder with the same effect as if
originally named as Trustee herein.
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7.08  Subrogation. To the extent that proceeds of the Note are used to pay any outstanding
lien, charge or prior encumbrance against the Properly, such proceeds have been or will be advanced by
Lender at Borrower's request and Lender shall be subrogated to any and all rights and liens held by any
owner or holder of such outstanding liens, charges and prior encumbrances, irrespective of whether said
tiens, charges or encumbrances are released.

7.10  Costs and Expenses: Attorneys’ Fees for Preparation and Enforcement,

(a) Borrower acknowledges and confirms that Lender shall impose certain administrative
processing and/or commitment fees in connection with (i} the extension, renewal, modification,
amendment and termination of the Loan, (i) the release or substitution of collateral therefor, (iii) obtaining
cerlain consents, waivers and approvals with respect to the Propenty, or (iv) the review of any Lease or
proposed Lease or the preparation or review of any subordination, non-disturbance and allornment
agreement (the occurrence of any of the above shall be called an “Event’). Borrower further
acknowledges and confirms that it shall be responsible for the payment of all costs of reappraisal of the
Property or any part thereof, whether required by law, regulation, Lender or any governmental or quasi-
governmental authority, Borrower hereby acknowledges and agrees to pay, Immediately, with or without
demand, all such fees (as the same may be increased or decreased from time to time), and any
additional fees of a similar type or nature which may be imposed by Lender from time to time, upon the
occurrence of any Event or otherwise. Wherever it is provided for herein that Borrower pay any costs and
expenses, such costs and expenses shall include, but not be limited to, all attorneys’ fees and
disbursements of Lender.

{b) Borrower shall pay ail attorneys' fees incurred by Lender in connection with (i) the
preparation of the Note, this Security Instrument and the other Lean Documents, and (i) the items set
forth in Section 7.10{a) above. In addition, Borrower shall pay to Lender on demand any and all
expenses, including, without limitation, attarneys' fees and costs, incurred or paid by Lender in protecting
its interest in the Property or in collecting any amount payabla hereunder or in enforcing its rights
hereunder with respsct to the Propery (including, without Himitation, commencing any foreclosure action},
whether or not any legal proceeding is commenced hereunder or thereunder, together with interest
thereon at the Default Rate from the date paid or incurred by Lender until such expenses are paid by
Boirower.

As used in this Security Instrument, the terms "atiorneys’ fees” or “attomeys’ fees and costs” or
attorneys’ fees, costs and expenses" shall mean the reasonable attorneys’ fees and the costs and
expenses of counsel to Lender (including, without limitation, in-house counsel employed by Lender),
which may include, withoul limitation, printing, duplicating, telaphone, fax, air freight and other charges,
and fees billed for law clerks, parglegals, librarians, expert witnesses and others not admitted to the bar
but performing services under the supervision of an attorney and all such fees, costs and expenses
incurred with respect to trial, appeliate proceadings, arbitrations, out-of-court negotiations, workouts and
sattlements, and bankruplcy or insolvency proceedings (including, without limitation, seeking relief from

stay in bankruptcy proceedings), and whethar or not any action or proceeding is brought or is concluded -

with respect to the matter for which such fees, costs and expenses were incurred, and whether or not the
Lender is the prevailing party. Lender shall also be entitled to ils attorneys’ fees, costs and expenses
incurred in any post-judgment action or proceeding to enforce and collect the judgment. This Section
7.10 is separate and several, shall survive the discharge of this Security Instrument, and shall survive the
merger of this Security Instrument into any judgment cn this Security Instrument. '

7.11  No Merger of Lease, If both the Borrower's and tenant's estate under any Lease or any
portion thereof which constitutes a part of the Property shail at any time become vested in one owner, this
Security Instrument and the ilen created hereby shall not be destroyed or termlnated by application of the
doctrine of merger unless Lender 80 elacis as evidenced by recording a written declaration so stating,
and, unless and until Lender so elects, Lender shall continue to have and enjoy all of the rights and
privileges of Lender as to the separate estates. In addilion, upon the foraclosure of the lien created by
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this Security Instrument on the Property pursuant to the provisions hereof, any leases or subleases then
existing and affecting all or any portion of the Property shall not be destroyed or terminated by application
of the taw of merger or as a matter of law or as a result of such foreclosure unless Lender or any
purchaser at such foreclosure sale shall so elect. Mo act by or on behalf of Lender or any such purchaser
shall constitute a termination of any Lease or sublease unless Lender or such purchaser shall give written
notice thereof to such tenant or subtenant.

7.12  Governing Law. This Security Instrument shall be governed byland construed in
accerdance with the laws of the State where the Property is located.

7.13  Joint and Several Obligations. W this Security instrument is signed by more than one
party, all obligations herein contained shall be deemed to be the joint and several obligations of each
party executing this Security instrument. Any married person signing this Security Instrument agrees that
recourse may be had against community assels and against his or her separate property for the
satisfaction of all obligations contained herein.

7.14  Interpretation. In his Security Instrument the singular shall include the plural and the
masculine shall include the feminine and neuter and vise versa, if the context so requires.

7.15  Reconveyance by Trustee, Upon written request of Lender stating that all sums
secured hereby have been paid, and upeon surrender of this Securily Instrument and the Note to Trustee
for cancellation and retention and upon payment by Barrower of Trustee's fess, Trustee shall reconvey to
Borrower, or to the person or persons legally enfitled thereto, without warranty, any portion of the
Property then held hereunder. The recitals In such reconveyance of any matters or facts shall be
conclusive proof of the truthfuiness thereof, The grantee in any reconveyance may be described as "the
person or persons legally entitied thereto.” Such grantee shall pay Trustee a reasonable fee and
Trustee's costs incurred in so reconveying the Property.

716  Counterparts. This document may be executed and acknowledged in counterparts, all
of which executed and acknowiedged counterparts shall together constitule a single document.
Signature and acknowledgment pages may be detached from the counterparts and attached lo a single
copy of this document to physically form one document, which may be racorded.

7.17  Effect of Security Agreemaent; Fixture Filing. To the extent of the existence of any
Persanal Property encumbered by this Security Instrument, this Security Instrument constitutes both (a) a
security agreement intended lo create a security interest in such Personal Property in favar of Lender;
and, (b) a financing statement filed as 2 fixture filing in the real estate records of the county in which the
Praperty Is located with respect to any and all Fixtures included within the Persconal Property with respect
to any goods or other persanal properly that may now be or heregfter become such fixtures. The
information in the subsections below this paragraph is provided in connection with the filing of this
Security Instrument as a financing statement as referred to above, and the Borrower hereby represents
and warrants such information to be true and complete as of the date of this Security Instrument.  This
Security Instrument shall be self-operative with respect to such Personal Properly, bul Borrower shall,
upon the request of Lender, execute and detivér to Lender, in form and content satisfactory to Lender,
such financing statements, descriptions of propery and such further assurances as Lender may
determine from time to time to be necessary or desirable to creats, perfect, continue and preserve the lien
and encumbrances hereof and the security Interest granted herein upon and in the Personal Property
specifically described herein, or generally described and Intended to be the subject of the security
interest, lien and encumbrance hereby created, granted and conveyed. Lender, at the expense of
Borrower, may cause such statements, descriptions and assurances as provided in this Security
Instrument to be recorded and re-recorded, filed and refiled, at such times and in such places as may be
required or permitted by law to so create, perfect and preserve the lien and encumbrance hereof upon all
of the Personal Property. By signing this Securily Instrument, Borrower authcrizes Lender to file such
financing statements before, on or after the date hereof, and to file such amendments or continuation
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statements, all as Lender determines necessary or desirable from time to time to perfect or continue the
lien of the Lender's security interest in the Personal Property.

{a) The Borrower is the record owner of the real estale described in this Security Instrument.
The name and mailing address of the record owner of the rea! estate described in this Securnity Instrument
is set for the in the first paragraph of this Security Instrument.

(b) The name, mailing address, type of organization and slate of formation of the Borrower is
set forth in the first paragraph of this Security Instrument. The Qrganizational Identification Number of the
Borrower is NV C32005-2003.

{c} The name and mailing address of the Secured Party {Lender) is:

ARTESIA MORTGAGE CAPITAL CORPQRATION
1180 NW Maple Street, Suile 202

Issaquah, Washington 98027

Atin: Servicing Departiment

(d} This document covers goods which are or are to become fixtures.

7.18  Spouse's Separate Properly. Any Borrower who is @8 married person expressly agrees
that recourse may be had against his or her separate property, subject o the limitations on recourse set
forth in Section 10 of the Note.

719  Qffsets. No Secured Obligations shall be deemed to have been offset or to be offset or
compensated by all or part of any claim, cause of aclion, counterclaim or cross claim, whether iiquidated
or unliquidated, which Borrower or any successor {0 Borrower now or hereafier may have or may claim {0
have against Lender; and, in respect to the indebledness now or hereafter secured hereby, Botrower
waives, to the fullest extent permitted by law, the benefits of any law which authorizes or permils such
offsels.

7.20 Construction of this Security Instrument. Borrower and Lender agree that this
Security Instrument shall be interpreted in a fair, equal and neutral manner as to each of the partles.

7.21  Clerical Error. In the event Lender at any time discavers that the Note, any olher note
secured by this Security Instrument, this Security Instrument or any other Loan Document contains an
error that was caused by a clerical mistake, calculation error, computer malfunction, printing error or
similar error, Borrower agrees, upon notice from Lender, (o re-execute any documents that are necessary
ta correct any such error(s). Borrower further agrees that Lender will not be liable to Borrower for any
damages incurred by Borrower that are directly or indirectly caused by any such error.

7.22  Lost, Stalen, Destroyed or Mutilated Loan Documents. In the event of the loss, theft
or destruction of the Note, any other note secured by this Security Instrument or any other Loan
Document, or in the event of the mutilation of any of the Loan Documents, upon Lender's surrender to
Borrower of the mutilated Loan Documen!, Borrower shall execute and deliver to Lender a Loan
Document in form and content identical to, and to serve as a replacement of, the osl, stolen, destroyed,
or mulilated Loan Document and such replacement shall have the same force and effect as the lost,
stoten, destroyed, or mutilated Loan Document, and may be treated for all purposes as the original copy
of such Loan Document,

7.23 Timeis of the Essence. Time is of the essence in the performance of each provision of
this Security Instrument.
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7.24  lLegislation Affecting Lender’s Rights. f enactment or expiration of applicable laws
has the effect of rendering any material provision of the Note or this Security Instrument unenforceable
according fo its terms, Lender, at its oplion, may demand immediate payment in full of all sums secured
by this Security Instrument and may invoke any remedies permitted under this Security Instrument.

7.25 RESERVED.

7.26  Exhibits and Riders. The exhibits and riders, if any, attached hereto are incorporated
herein by reference and made a part heraof.

7.27  Successors and Assigns. Without in anyway limiting or affecting the provisions of
Section 1.15 hereof, all of the terms, covenants, provisions and conditions herein contained shalt be for
the benefit of, apply lo, and bind the hairs, successors and assigns of the Borrower and the Lender, and
are intended and shall be held to be covenants running with the Land.

7.28  Declaration of No Offset. The Borrower represents and warrants {¢ the Lender that the
Borrower has no knowledge of any offsets, counterclaims or defenses to the principal of the Secured
Obligations, or to any part thereof, or the interest thereon, either at law or in equity.

7.29  Entlre Agreement, This Security Instrument and the other Loan Cocuments contain the
entire agreement between the Borrower and the Lender relating lo or connected with the Loan. Any other
agreements relating to or connected wilh the Loan not expressly set forth in this Security Instrument
and/cr olher Loan Documents are null and void and superseded in thelir entirety by the provisions of this
Security Instrument and the other Loan Documents. .

7.30  No Joint Venture or Partnership. The relationship of the Borrower and the Lender
created hereby is strictly of debtor-creditor and nothing contained herein or in any other documents or
instrument secured hereby shall be deemed or construed to create a partnership or joint venture between
Borrower and Lender.

7.31  No Lender Obligations.

(a) Notwithstanding any of the provisions contained herein with respect 10 Lender taking &
security inlerest in the Leases, Lender is not undertaking the pardormance of any obligations under the
Leases.

{b) By accepting or approving anything required to be observed, performed or fulfilled or to
be given to Lender pursuant to this Securily Instrument, the Note of the other Lean Documents, including
without limitation, any officer's certificate, balance sheet, statement of profit and loss or other financial
statement, survey, appraisal, or insurance policy, Lender shall not be deemed to have warranted,
consenied to, or affirmad the sufficiency, the legalily or effectiveness of same, and such acceptance or
approval thereof shall not constitute any warranty or affirmation with respect thereto by Lender,

7.32  Estoppel Certificates. Afler request by Lender, Borrower, within ten {10) days, shall
furnish Lender or any proposed assignee with a statement, duly acknowledged and cerified, setting forth
the amount of the original principal amount of tha Nole, the unpald principal amount of the Note, the rate
of interest of the Note, the terms of payment and maiurity date of the Note, the date installments of
interest and/or principal were last paid, thal, except as provided in such statement, there are no defaults
or events which with the passage of ime or the giving of notice or both, would constitute an Event of
Defauit under the Note or this Security Instrument, that the Note and this Security instrument are valid,
legal and binding obligations and have not been modified or if modified, giving particulars of such
modification, whether any offsets or defenses exist against the Secured Obligations and, if any are
alleged 1o exist, a detailed description thereof, that all Leases are in fult force and effect and (provided
the Property is not a residential multifamily property) have not been modified (or if modified, setting forth
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all modifications), the date o which the Rents thereunder have been paid pursuant to the Leases,
whether or nat, to the best knowledge of Borrower, any of the teranls under the Leases are in defaull
under the Leases, and, if any of the tenants are in default, setting forth the specific nature of all such
defaulls, the amounl of security deposits held by Borrower under each Lease and that such amounts are
consistent with the amounts required under each Lease, and as to any other matters reasonably
requested by Lender and reasonably related to the Leases, the Secured Obligations, the Property or this
Securnity Instrument.

7.33  Renewals and Extensions. Any renawal or extension, modification or amendment of
the Note and/or this Security Instrument will nol operate to release, in any manner, the liability of
Borrower or any other party liable for the Loan and their respective successors in interest.

7.34  Incorporation. The terms and conditions of ali the other Loan Documents are hereby
incorporated by reference.

{Signatures on Following Page(s}].
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IN WITNESS WHEREQF, Borrower has executed this Security Instrument as of the day and year
first above written.

BORROWER:
PALMILLA DEVELOPMENT CO., INC.,

a Nevada corporauon

By:

Hagai Rapaﬁﬁl Preftent

STATE OF )
COUNTY OF )

This instrument was acknowledged before ma on , 2007, by Hagal Rapaport, the

President of Palmilla Development Co., Inc., a Nevada corporation.

Notary Public
My Commission Expires:
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URPOSE ACKNOWLEDGMENT

G2

CAI.IFORNIA ALL-

State of Callfornia

County of Lo An }1 24
On (ﬂnmh g 900" . before me, ’Dar “' \/ﬂ'h L- A *’ﬂ\"r Phlallc. ,
Daie Name and Tale of Oficer {e.g., "dane Do, Nolary Public”)
personally appeared H 2 Ja My B ﬁﬂ“ faof')' ,
Nama(s) of Signer(s)

Jrpersonally known to me

O proved to me on the basis of satistaclory evidence
ta be the parson{s) whose namets) istase subscribed
'] Notary Pubiic - Callformia ] to the within instrumeant and acknowledged to me that

Los Angelos County helsheftrey execuled the same in his/kesftholc
My Cormm. Excben Dec 8, 2010 authorized capacityies), and that by his/herihei.
signaturetsy on the instrument the personi(s), or the
entity upon behalf of which the person(s) acted,
executed the instrument.

0. VAPNIX

WITNESS my hand and official seal.
Ptaca Holary Seat Above 9 l/q 2‘“’[‘_
Signature of Notdly Public
OPTIONAL

Though the information below is not required by law, it may prove valuable to persans relying on tha document
and could prevent fraudulent removal and reattactment of this form 1o another document.

Description of Attached Document
Title or Type of Document:

Document Date: Number of Pages:

Signer(s) Other Than Named Above:

Capacity(les) Claimed by Signer(s)

Signer's Name: Signer's Name:

0 Individual O Individual

O Corporate OHicer — Title(s): [0 Corporate Officer — Title(s):

0 Partner — O Limited O General {0 Parner — [ Limited [ General
OF SIGNER QF SIGNER

O Attorney in Fact Top of fump here | | O Attorney-in Fact - [Top of thurb here

[0 Trustee 3 Trustes

O Guardian or Conservator [1 Guardian or Conservator

O Cther; 0O Other;

Signer Is Representing: Signer Is Representing:

02004 Nationat Notary Aswdallm +9350 D! Eoto Ave,. PO Box 2402 Choiswmh CA 813122402 Hcm No, 5007 mom Onl Toll-Free I-GOO-87B-6827
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EXHIBIT A
LEGAL DESCRIPTION OF PROPERTY

The Propenty is located in Clark County. Nevada, and is legally described as follows:

Parcel One (1)

Lot Seven (7} in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES -
PHASE 1, as shown by map thereof on file in Book 118 of Plats. Page 8, in the Office ol the County
Recorder of Clark County, Nevadn, as amended by Cartificate of Amendment recorded March 15, 2005 in
Book 20050315 us Document No. 02792, Official Recurds, and by Certificate of Amendment recorded
March 16, 2005 in Book 20050316 as Document No, 04327, Official Records

Parcel Two (2):

Luts Three (3. Seven (7), Eight (8), Ten (10) and Eleven (1) in Building Six (6); Lots One through
Twelve (1-12) inclusive, in Building Seven (7); Lots One through Twelve {1-12) inclusive, in Duilding
Eight (); Lots One thraugh Twelve (112} inclusive, in Building Nine (9); Lots One through Twelve (1-
12) inclusive, in Building ‘Ten (1) Lots One through Twelve (1-12) inclusive, in Building Eleven (11}
Lots One through Twelve {1-12) inclusive, in Building Twelve (12); Lots One through Twelve (1-12)
inclusive, in Building Thirteen (13}; Loag Que through Twelve (1-12), inclusive, in Building Fourtcen
(14); Lots One through 'Fwelve (1-12), inclusive, in Building Fifteea (15): Lots One through Twelve (1-
12} inclusive, in Building Sixteen (16); §.ots One thiough Twelve (1-12) inclusive, in Building Seventeen
{17); Lats One through Twelve (1-12), inclusive, i Building Eighteen (18); 1.ots One (1), Four (4), Nine
(9), Ten (10) und Twelve (12) in Building Nineteen (19); and Lots Eleven (11} and Tweblve (12) in
Building T'wenty (20} of PALMIT.LA TOWNTIOMES - PHASE 2 s shown by map thereot on file in
ook 115 of Plats, Page 49, in the Ofice of the County Recorder of Clark Cuunty, Nevada.

Parcel Three (3);

The non-exclusive easements appurienant to the propeny deseribed in Parcels One (1) and Two (2) over,
across and for the use of the Frivate Streets, Common Flements and Common Areas as delineated upon
the of Plat of PALMILLA TOWNHOMES ~ PHASE 2, as shown by srap thereof on fil¢ in Book 115
ol Plats, age 49, in the Office of the County Recorder of Clark County, Nevady, und upon the Plat of
AMENDED PLAT OF PALMILLA TOWNHOBMES - PITASE 1, as shown by map thereof on file in
Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark County, Nuvada, as further et
forsh in that certain Declaration of Covenants, Conditions and Resurictions and Reservation of Easements
for Palmilla, recorded December 10, 2003 in Book 20031210 as Document No, 03076, Official Records,
and in Annexation Amendments thereto reeorded Aogust 21, 2006 in Book 20060821 as Document No.
B03G8S, reconded September 6, 2008 in Buok 20060506 as Document Mo G03RY, und recorded February
7, 2006 in Book 20060207 as Document Nn. (2991, and recorded February 27, 2007 in Book 20070227
as Ducument No. 03972, Official Records.

0160757276010/521943_7
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CLARIFICATION
EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY

The Property is located in Clark County, Nevada, and is legally described as follows:

Parcel One (1):

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES -
PHASE 1, as shown by map thereof on file in Book {18 of Plats, Page 8, in the Office of the County
Recorder of Clark County, Nevada, as amended by Certificate of Amendment recorded March 15,
2005 in Baok 20050315 as Document No. 02792, Official Records, and by Certificate of Amendment
recorded March 16, 2005 in Book 20050316 as Document No. 04327, Official Records

Parcel Two (2):

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven (11) in Building Six (6); Lots One through
Twelve (1-12) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inciusive, in Building
Eight (8); Lots One through Twelve (1-12) inclusive, in Building Nine (9); Lots One through Twelve
(1-12) inclusive, in Building Ten (10); Lots One through Twelve (1-12) inclusive, in Building Eleven
(11); Lots One through Twelve (1-12) inclusive, in Building Twelve (12); Lots One through Twelve
{1-12) inclusive, in Building Thirteen (13); Lots One through Twelve (1-12), inclusive, in Building
Fourteen (14); Lots One through Twelve (1-12), inclusive, in Building Fifteen (15); Lots One through
Twelve (1-12) inclusive, in Building Sixteen (16); Lots One through Twelve (1-12) inclusive, in
Building Seventeen (17); Lots One through Twelve (1-12), inclusive, in Building Eighteen (18); Lots
One (1), Four (4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots Eleven (11)
and Twelve (12) in Building Twenty (20) of PALMILLA TOWNHOMES - PHASE 2 as shown by
map thereof on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark

County, Nevada.
Parcel Three (3):

The non-exclusive easements appurtenant to the property described in Parcels One (1) and Two (2)
over, across and for the use of the Private Streets, Common Elements and Common Areas as
delineated upon the of Plat of PALMILLA TOWNHOMES - PHASE 2, as shown by map thereof
on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, Nevada,
and upon the Plat of AMENDED PLAT OF PALMILLA TOWNHOMES - PHASE 1, as shown by
map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark
County, Nevada, as further set forth in that certain Declaration of Covenants, Cenditions and
Restrictions and Reservation of Easements for Palmilla, recorded December 10, 2003 in Book
20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto
recorded August 21, 2006 in Book 20060821 as Document No. 6036835, recorded September 6, 2006
in Book 20060906 as Document No. 00388, and recorded February 7, 2006 in Book 20060207 as
Document No. 02991, and recorded February 27, 2007 in Book 20070227 as Document No. 03972,
Official Records.
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Raquel Hemandez

LaSalle Bank Nattonal Association
2371 Busse Road, Suite 300

Elk Grove, IL 600607

LaSalle iD:  1536-0148-000
Amo Ne: 1146.001

Batch No. 32 q
in 5/?0 08

Batch Date

Documents Attached:

Transmittal Log

Anderson, McCoy Ona PC
100 N Broadway, Suite 2640
Oklahoma City, OK 73102

File Name: PALMILLA APARTMENTS

Borrower:  PALMILLA DEVELOPMENT CO., INC.

Issue ID: MLCFCO077 )

Contribuior: ARTESIA MORTGAGE CAPITAL CORPORATI

Final Assignment of Mortgage

l/ Recorded Original

Combined wlth Final Assignment of Assign of Leases & Rents

Picase contact Kelli Cunningham at (405) 230-1021 v

User: Bates, Yverte

AT HENG

Deal: 000

e Kh;&cffa%” 1536-0148-000
File Key: 19089755

Vault Area: AISLE 54 - EGV
- : 3/12/2008 4:05:00PM P

000092

000092

000092




€60000

. @
- 4R T WHSE ®
e 0/0- 0000/595

»
-

%

000093

A AR AR

20070330-0002947

Fee: $26.00
HIC Fee: $0.60

0373012007 12:04.42
120070056264
Requestor
EQUITY TITLE OF NEVADA
Debbie Conway 561
_ Clark County Recorder  Pgs: 13

APN : 124-30-311-031
124-30-312-014 and 015
124-30-312-017 and 018
124-30-312-025 through 169
124-30-312-171 and 172
124-38-312-177; and
124-30-312-180 through 182

Recording requested by
and when recorded mail to ;

Name ; Best & Flanagan LLP

Attention: Thomas G. Garry

Address:__225 South Sixth Street, Suite 4000
City/State/Zip ; Minneapolis, Minnesota 55402

Assignment of Leases.Rents,
Income and Profits

(Title on Document)

This page added to provide additiona) information required by N.R.S. 111,312

Sections 1-2. {Additional recording fee applies)

This cover page must be typed or printed in black ink only.
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APN: 124-30-312-014; 124-30-312-025 through 169, inclusive; 124-30-312-171 and 172; 124-30-312-
177; 124-30-312-180 through 182, inclusive; 124-30-311-031; 124-30-312-017 and 018; 124-30-312-022;
124-30-312-015

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TC:

BEST & FLANAGAN LLP

225 South Sixth Street, Suite 4000
Minneapolis, Minnesota 55402
Attn: Thomas G. Garry

Order/Escrow No.: 07450038
Loan No.. 010-00001895

(SPACE ABOVE THIS LINE FOR RECORDER'S USE
ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS

THIS ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS (this “Assignment’) is
made as of March 28, 2007, by PALMILLA DEVELOPMENT CO., INC,, a{n) Nevada corporation
("Borrower”). This Assignment is being given 1o secure the payment of that certain Fixed Rate Nole of
even date herewith in the amount of Twenty Million One Hundred and Fifty Thousand and 00/100 Dollars
{$20,150,000.00) (the “Note") executed by Borrowsr, payable to the order of ARTESIA MORTGAGE
CAPITAL CORPORATION, a Delaware corporation, and its successors and assigns, having its principat
office at 1180 NW Maple Street, Suite 202, |ssaquah, Washington 98027 (the “Lender”).

Borrower is justly indebted to Lender in the aggregate sum of Twenty Million One Hundred and
Fifty Thousand and 00/100 Dollars ($20,150,000.00), with Interest thereon as set forth in the Note, which
Note is due and payable on or before April 11, 2018 (the *"Maturity Date”); and

Borrower is the present owner in fee simple of that certain piece, parcel or tract of real property
mare particutarly described in Exhibit A atlached hereto and by this reference incorporated hersin (the
“Proparty”); and

Lender is the owner and holder of the Security Insirument (as defined in the Note) encumbering
the Property, which Securily Instrument secures the payment of the Note; and

Lender, as a condilion lo making the aforesaid loan and to obtain additional security therefor, has
required the execution of this Assignment by Borrower; and
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NOW THEREFORE, in order to further secure the payment of the indebtedness of Berrower to
Lender evidenced by the Note, which Note is secured by the Security Instrument, and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Borrower hereby
irevocably, absolutely, presently and unconditionally grants, sells, assigns, transfers, pledges and sets
over (o Lender,

(&) any and all \eases, contracts, subleases, licenses, franchises, concessions, occupancy
agreements, rights to use or other agreements now cr hereafier affecting all or any portion of the Property
or the use or occupancy thereof, whether written or verbal (individually, a “Lease”, collectively, the
“Leases”), together with all of Borrower's right, title and Interest in the Leases including all modifications,
amendments, extensions and renewals of the Leases and all rights and privileges incident thereto and all
demands or claims arising thereunder (including any cancelfation fees or other premiums coflected in
connection with the Leasss) or under any policies insuning against loss of rents or profits;

(b} all rents, royalties, issues,’ revenues, profits, proceeds, Income and other benefits,
including accounts receivable, of, accruing to or derived from such Leases, or now due and which may
hereafter become due under or by virtue of the Leases, including without limitation expenses paid by
tenants (collectively, “Rents’), and

(c) all secunty deposits, guaranties and olher security now or hereafter held by Borrower as
security for the performance of the obligations of the tenanis under such Leases.

The foregoing assignment of Renis and Leases is intended by Borrower and Lender to create
and shall be construed lo create a present and absolute assignment to Lender of all of Borrower's right,
title and interest in the Rents and in the Leases and shall not be deemed to create merely an assignment
for secusity only for the payment of any indebtedness or the performance of any obligations of Borrower
under any of the Loan Documents, as defined in the Security Instrument. This assignment is included
within the text of the Security Instrument for convenience only, but such inclusion shall not derogate from
its eflectiveness as a present and absolute assignment. Nothing contained herein shall operate or be
construed to obligate Lender to perform any of the terms, covenants and conditions contained in any
Lease or otharwise to impose any obligation upon Lender with respect 10 any Lease, including without
fimitation, any obligation arising out of any covenant of quiet enjoyment therain contained in the event the
tenant under any such Lease shall have been joined as a party defendant in any action to foreciose and
the estate of such tenant shall have been theraby terminated. Borrower and tender further agree that,
during the tarm of the Security Instrument, the Rents shall not constitute property of Borrower (or of any
estale of Borrower) within the meaning of 11 U.5.C. §541, as may be amended from time ta time.

Borrower hereby represents and warrants that, to Borrower's knowledge, except as otherwise
expressly set forth in the certified rent roll delivered to Lender: (i} Borrower has good title 1o the Leases
and the full power and right to assign 1he Leases; (i) no olher persons have any title or interest in the
Leases; {iii) the Leases are in {ull force and effact and have not been medified except as sel forth in the
certified accupancy statement delivered to and approved by Lender; (iv} there are no defaults under any
of the Leases; (v) no other assignments of all or any portion of the Rents or the Leases exisi or remain
outstanding; (vi) all Rents due have been paid in full; (vii) none of the Rents reserved in the Leases have
been assigned or otherwise pledged or hypothacated; (viii) none of the Rents have been collected for
more than ona (1) month in advance (except a security deposit shall not be deemed rent collected in
advance), (Ix) the propsrty demised under the Leases have been completed and the tenants under the
Leases have accepted the same and have taken possassion of the same on a rent-paying basis, (x) there
exist no offsets or defenses to the payment of any portion of the Rents; (x) Borrower has received no
notica from any tenant challenging the validity or enforceability of any Lease; (xii) there are no
agreemenits with the tenants under the Leases other than expressly set forth in each Lease; (xii) the
Leases are valid and enforceable against Borrower and the tenants set forth thereln; (xiv) no Lease
contains an option to purchase, right of first refusal to purchase, or any other simitar provision; {xv) no
person ar entity has any possessary interest in, or right to occupy, the Property except under and
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pursuant to a Lease; (xvi) each Lease is subordinate 10 the Security Instrument, either pursuart to its
terms or a recordable subordination agreement; (xvii) no Lease has the benefit of a non-disturbance
agreement other than the non-disturbance agreements executed by the Lender in connection with the
closing of the Loan and the non-disturbance provisions contained within the Lease(s) provided by the
Borrower and reviswed by the Lender in connection with the closing of the Loan; (xviii) all securily
deposits relating to the Leases reflected on the certified rent roll delivered o Lender have been collected
by Borrower; and (xix) no brokerage commissions or finders fees are due and payable regarding any
Lease, '

Borrower agrees to take such aclion and to execute, deliver and record such documents as may
be reasonably necessary to evidence such assignment, to establish the priority thereof and to carry out
the intent and purpose herecf,

Borrower agrees to faithfully perform and discharge all of Berrower's obligations as landlord or
lessor under the Leases and to enforce all abligations undertaken by tenants thereunder. Borrower shafl
defend Lender in any action relating to the Leases and shall indemnify, defend and hold Lender harmless
from and against any claims of tenants or third parties with respect to the Leases. Borrower shall not
receive or collect any Rents in advance of the date due or waive or defer any terms of the Leases without
the consent of Lender. Borrower shall not pledge, assign or encumber the Leases or any Rents or
(except as is permitted by Section 1.26(b) of the Security Instrument} modify or terminate the Leases, or
parmit any assignment or sublease thesreunder, withoui the consent of Lender, Botrower irrevocably
appotnts Lender its true and lawful attorney-in-fact, at the option of Lender at any time ang from time to
time, to demand, receive and enforce payment, to give recelpts, releases and satisfactions, and to sue, in
the name of Barrower or Lender, for ail such Rents, and apply the same to the indebtedness secured
hereby. Borrower specifically agrees that all power granted 10 Lender under this paragraph may be
assigned by Lender to its successors and assigns.

All initlally capitalized terms used herein which are defined in the Securily instrument shall have
the same meaning herein unless the context otherwise requires.

ARTICLE 1
REPRESENTATIONS, WARRANTIES, COVENANTS AND AGREEMENTS OF BORROWER

1.1 Representations, Warranties, Covenants and Agreements of Borrower. |In
furtherance of the foregoing assignment, Borrower represents, warrants, covenants and agrees as
follows:

(a) Borrower represents and wamants that Borrower s the owner in fee simple of the
Property and has good title lo the Leases and Rents and has good right to assign the same, and that no
other person, entity, firm or corporation has any right, litle or interest therein; that Borrower has not
previously sold, assigned, transferred, morigaged or pledged the Leases or Rents; and thay payment of
any of the same has not otherwise been anlicipated, waived, released, discounted, set off or otherwise
discharged or compromised,

() Except as provided in Section 1.26 of the Security instrument, Borrower agrees
and warrants that, without the prior written consent of Lender, the terms of any Lease will not be
amended, altered, modified or changed in any manner whatscever, nor will they be surrendered or
canceled, nor will proceedings for dispossession or eviction of any lessee under any Lease be instituted
by Borrower, '

(c) Borrower agrees and warranls that no request will be made of any lesses to pay
any Rents, and no Rents will be accepted by Borrower, for more than one (1) month in advance of the
date such Rents baecome due and payable under the terms of any and all Leases, it being agreed
batween Borrower and Lender that Rents shall be paid as provided in said Leases and not otherwise,
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The foregoing shall not prevent Borrower from charging and callecting security deposits from each tenant
leasing space at the Property.

(d) Borrower suthorizes Lender, by and through its employees or agents or a duly
appointed receiver, at its option, after the occurrence of an Event of Default, to enter upon the Property
and to coilect, in the name of Borrower, as Borrower's agent and lawful attorney (which appointmant fs
coupled with an interest), or in Lender’s own name, any Rents accrued bul unpaid and/or in arrears at tha
date of such default, as well as the Rents thereafter accruing and becoming payable during the period of
the continuance of such Event of Defaull or any other default. To this end, Barrower further agrees to
cooperata with and facilitale, In all reasonable ways, Lender's collection of Renls and upon request by
Lender, execute a written notice to each tenant, occupant or licensee directing said tenant, occupant or
licensee to pay direclly to Lender all Renis dua and payable under the Leases; provided, however, that
Lender may notify said tenant, occupant or kicensee of the effectiveness of this Assignment without giving
nolice to Borrower or requesling Barrower to give such notice or join in such notice.

{e) Borrower authorizes Lender, upon such entry, at its option, to take over and
assume the management, operation and maintenance of the Property and to perform all acts necessary
and proper and to expend such sums out of the income of the Property as in Lender’s sole discretion may
be reasonable or necessary in connection therewith, in the same manner and to the same exient as
Borrower theretofore might do. Borrower hereby releases all claims against Lender arising out of such
management, operation and maintenance, excepl for the gross negligence or willful misconduct of
Lender.

Borrower agraes to executs, upon the requast of Lender, any and all other
instruments requested by Lender to effectuate this Assignment or to accomplish any other purpose
deemed by Lender to be necessary of appropriate in connection with this Assignment.

(9) Borrower agrees and acknowledges that nothing in this Assignment shall be
construed lo limit or restrict In any way the rights and powers granted to Lender in the Note, the Securty
Instrument or any of the other Loan Documents. The collection and application of the Rents as described
herein shafl not constitute a waiver of any default or Event of Default which might at the time of
application or thereafter exist under the Note, the Securty Instrument or any of the other Loan
Documents, and the exercise by Lender of the rights herein provided shall not prevent Lender's exercise
of any rights provided under the Note, the Security Instrument or any of the other Loan Documents.

ARTICLE 2
ABSCLUTE ASSIGNMENT

2.1 Grant of Revocable License to Collect Rents. So long as an Event of Default shall not
have occurred and be continuing, Lender hereby grants to Borrower a revocable license to enforce the
Leases, to collect the Rents, to apply the Rents to the payment of the costs and expenses incurred in
connection with the Property and to any indebtedness secured thereby. W requested by Lender, Barrower
shall (a} give written notice to the tenants under the Leases of the Assignment of Rents and Leases by
Borrower to Lender herein and pursuant to Section 3.01 of the Securily Instrument, of the grant of the
revocable license by Lender to Borrower herein and pursuant to Section 3.02 of the Security Instrument,
and of the respective rights of Borrower and Lender hereunder end under Article 3 of the Security
instrument; and (b) obtain such tenants' agreements to be bound by and comply with the provisions of
such assignment and grant. All Leases hereafter executed with respect 1o the Property shall contain a
reference to the foregoing asslgnment and grant and shall state that the tenant executing ‘such Lease
shall be bound by and shall comply with the provisions hereof.

2.2 Revocation of License; Lender's Rights. Upon the occurrenca of an Event of Default
and at any lime thereafter during the continuance thereof, subject to applicable laws, the license granted
to Borrower pursuant to Section 2.1 shall automatically be revoked. Upon such revocation, Borrower
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shall promptly defiver to Lender all Rents then held by or for the benefit of Borrower. Lender, in addition
to any other rights granted to Lender under the Security instrument, shall have the right: (i) to notify the
tenants under the Leases that Borrower's license lo collect Rents has been revoked, and, with or without
taking possession of the Property, to direct such tenant to thereafter make all payments of Rent and to
perfarm all obligations under its Lease to or for the benefit of Lender or as directed by Lender; (ii) lo enter
upon the Property and lo take over and assume the management, operation and maintenance of the
Property, to enforce all Leases and collect a!l Rents due thereunder, to amend, medify, extend, renew
and terminate any or all Leases and execute new Leases; and (iii) to perform ali other acts which Lender
shall determine, in its sole discretjen, to be necessary or desirable to carry out the foregoing. Each tenant
under any Lease shall be entilled to rely upon any notice from Lender and shall be protected with respect
1o any payment of Rent made pursuant to such notice, Irrespective of whether a dispute exists between
Borrower and Lender with respect to the existence of an Event of Default or the rights of Lender
hereunder. Tha payment of Rent to Lender pursuant to any such notice and the performance of
obligations under any Lease to or for the benafit of Lender shall not cause Lender to assume or be bound
by the provisions of such Lease including bul not limited to the duty to return any security deposit to the
tenant under such Lease unless and to the extent such security deposit was paid to Lender by Borrower.
Borrower agrees to fndemnify, defend and hold Lender harmless from and against any and all losses,
claims, damage or liability arising out of any claim by a tenant with respect thereto.

2.3 Application of Rents, All Rents received by Lender pursuant 1o this Assignment shall
be applied by Lender, in its sole discretion, to any of the following: (i) the costs and expenses of
collection, including, without limitation, reasonable attorneys’ fees and receivership fees, costs and
expenges, (ii) the costs and expenses incurred in connection with the management, operalion and
maintenance of the Property, including withoul limitation the payment of management fees and expenses,
taxes, assessments and insurance premiums; (iii) the establishment of reasonable reserves for working
capital and for anticipaled or projecled costs and expense, inciuding, without limitation, capifal
improvements which may be necessary or desirable or required by law; (iv) the performance of landlord’s
obligations under the Leases; and (v) the paymen of any indebtedness then owing by Borrower to
Lender. In connection therewith, Borrower further agrees that all Rents received by Lender from any
tenant may be altocated first, if Lender so elects, to the payment of all current obligalions of such tenant
under its Lease and not to amounts which may be accrued and unpaid as of the date of revocation of
Borrower's license lo collect such Rents. Lender may, but shall have no obligation to, pursue any lenant
for the payment of Rent which may be due under its Lease with respect to any period prior to the exercise
of Lender's rights hareunder or which may become due thereafler. Borrower agrees thal the collection of
Rents by Lender and the application of such Rents by Lender to the costs, expenses and obligations
referred to in this Section 2.3 shall not cure or waive any default or Event of Default or invalidate any act
(including, but not fimited to, any sale of all or any portion of the Propery now or hereafter securing the
Loan)} done in response to of as a resull of such defaull or Event of Defaull or pursuant to any netice of
defaull or notice of sale issued pursuant to any Loan Document.

ARTICLE 3
GENERAL

31 Limitation of Lender's Liabllity. Lender shall not be obligated to perform or discharge
any abligation under the Leases hereby assigned or under or by reason of this Assignment. and Borrower
hereby agrees to indemnify, hold harmmless and defend Lender against any and all lability, loss or
damage which Lender might incur under the Leasas or under or by reason of this Assignment and of and
from any and afl claims and demands whatsoever which may be asserlad against Lender by reason of
any alleged obligation or undertaking on Lender’s part to perform or discharge any of the terms of such
Leases, except for claims and demands arising by reason of Lender's gross negligence or willful
misconduct.

3.2 Tenant's Notification of Assignment. Upon request by Lender, at any time, Borrower
will deliver a written notice to each of the lenants and lessees of the Property, which nolice shall inform
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such tenants and lessees of this Assignment and instruct them that upon receipt of notice by them from
Lender of the existence of a default by Borrower under the Note, the Security Instrument or any of the
other Loan Documents, all rent due thereafier shall ba paid directly to Lender. Any tenant or occupant of
the Property is hereby autherized and directed upon receipt of natice 1o it by the Lender to pay all Rents
to Lender.

3.3 Satisfaction of Security Instrument; Satisfaction of Assignment. This Assignment
shall remain in full force and effect as long as the indebledness evidenced by the Note and secured by
the Security Instrument remains unpaid in whole or in part. It is underslood and agreed that a complete
release or satisfaction of the aforesaid Security Instrument shall operate as a complete release or
satisfaclion of all of Lender's rights and interest hereunder, and that recording of a satisfaction of the
Security Instrument shall operate to satisfy this Assignment.

34 No Mortgagee in Possession. Nothing contained in this Assignment shall be construed
as constituling Lender a *mortgagee in possession” in absence of the taking of actual possession of the
Property by Lender, In the exercise of the powers herein granted Lender, no liability shall be asserted or
enforced against Lender, all such liability being expressly waived and released by Borrower. Further,
entry upon and taking possession of the Property by a receiver shall not constitute possession by Lender.

ARTICLE 4
NEVADA PROVISIONS -

4.1 Governing Provisions, In the event of any conflicts or incansistencies betwaen the -

terms and conditions of this Article 4 and the remainder of this Assignment, the terms and conditions of
ihis Article 4 shall control and be binding, bul only to the extent of any such conflicts of inconsistencles.

4.2 Revocation of License; Lender's Additional Rights. In furtherance of and not in
limitation ol any other provisions of this Assignment, including without limitation Section 2.2

Upon an Event of Default and al any time thereafter during the continuance thereof, subject to
applicable laws, and whether before or after the institution of iegal procesdings to foreclose the lien of the
Security Instrument or before or after sale of the Property or during any period of redemption the Lender,
without regard to waste, adequacy of the security or solvency of the Borrower, may declare all
indebtedness secured hereby immediately due and payable, may revcke the privilegefiicense granted
Bormrower hereunder to collect the Rents of the Property, and may, at its option, without nolice in person
or by agent, with or without taking possession of or entering the Property, with or without bringing any
action or preceeding, or by a receiver duly appointed by a court, give, or require Borrower to give, notice
to any or all tenants under any Leases authorizing and directing the tenant to pay the Rents fo Lender or
such receiver, as the case may be; collect all of the Rents; enforce the payment thereof and exercise all
of the rights of the landlord under any Leases and all of the rights of the Lender hereunder; may enter
upon, take pogsession of, manasge and operate the Property, or any part thereof; may cancel, enforce or
modify the Leases, and fix or modify the Rents, and do any acts which the Lender deems proper to
protect the security hereof with or without taking possession of the Property. The entering upon and
taking possession of the Property, the collection of such Rents and the application thereof as aforesald
shall not cure or waive any Event of Default or affect any notice of default or invalidate any act done
pursuant to such notice nor in any way operata to prevent the Lender from pursuing any other remedy
which it may now or hereafter have under the terms of the Security Instrument or the Note or any other
security securing the same. The rights hereunder shall in no way be dependent upon and shall appty
without regard to whether the Property is in danger of baing lost, materially injured or damaged or
whether the Property Is adequate to discharge the indebtedness secured hareby. The rights contained
herein are in addilion to and shall be cumulative with the rights given in any separale instrument,
assigning any Leases and Rents and shall not amend or modify the rights in any such separate
agreement. ‘
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43 Recelver. }i an Event of Default shal occur, the Lender shall be entitied as a matter of
right without notice and without giving bond and without regard to the solvency or insolvency of the
Borrower, or waste of the Property or adequacy of the securily of the Property, to apply ex parte for the
appointment of a receiver who shall have all the rights, powers and remedias as provided by law or as
may be contained in any court decree applying such remedy and wha shall collect and apply the Rents in
such order as Lender may require to all expenses for management, operation and maintenance of the
Property and to the costs and expenses of the receivership, Including, without limitation, reasonable
attorneys’ fees and the repayment of the indebtedness secured hereby. A cour is suthorized to appoint a
receiver on request or petition of Lender, and Borower liravocably consents to the appointment of a
receiver and walves any notice of application therefar, Borrower shall not contest the appaintment of a
receiver to operate the Property at any time from and after the occurrence of an Event of Oefault
including, without limitation, during the instiution of foreclosure proceedings and shali peaceably turn
over possession of the Property to such receiver upon request of Lender.

44 Collection of Rents. Lender may exercise, in Lenders or Borrower's name, all rights
and remedies available to Borrower with respect 1o the collection of Rents. The Lender Is also specificaity
empowered to endorse the name of the Borrower, or any subsequent owner of the Property, on any
checks, notes, or other instruments for the payment of money, fo deposit the same in bank accounts, to
give any and all acquittances or any other instrument in relation thereto in the name of the Borrower, and
to institute, prosecute, settle, or compromise any summary or legal proceedings in the name of the
Borrower or in the name of the Lender for the recovery of such rents, income or profits, or for the recovery
of any damages done to the Property or for the abatement of any nuisance thereon, and to defend any
legal proteedings brought against the Borrower arising out of the operation of the Property. The
Borrower will reimburse the Lender for any charges, expenses or faes, including attorneys, fees and
costs, incurred by the Lender.

4.5 Application of Rents, In no event will this Assignment reduce the indebtedness owing
under the terms of, and evidenced by, the Note or otherwise secured by the Security Instrument and this
Assignmenl, except only to the extent, if any, that Renls are actually received by Lender and applied as
payment of the indebtedness secured hereby. Without impairment of its rights hereunder, Lender may, at
its option, al any time and from time to time, release to Borrower Rents so received by Lender or any part
thereof.

4.6 Enforcement. Lender may enforce this Assignment withoul first resorting 1o or
exhausting any security or collateral for the indebtedness. As used in this Assignment, the word “lease”
shall mean "sublease” if the Security Instrument is on a leasehold.

47 References to Other Documents, The Note and Security Instrument ara hereby made
a part hereof as if expressly set forth herein, Wherever the Note or Security instrument are Inconsisient
with the terms hereof, the provisions which Impose the greater or more stringent requirements, liabililty
and obligations upan the Borrower shall govern and prevail,

ARTICLE 5
MISCELLANEOUS

5.1 Remedies Cumulative. It is understood and agreed that the Lender's rights and
remedies under this Assignment are nol to be deemed to be mutually exclusive and Lender may pursue
all such remedies simultaneously.

52 Captions. The captiens set forth at the béginning of the various paragraphs of this
Assignment are for convenience only and shall not be used 10 interpret or construe the provisions of this
Assignment,
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53 Invalidity of Certain Provisions. Every provision of this Assignment is intended to be
severable: In the event any tefm or provisian hereof is declared to be illegal, invalid or unenforceable for
any reason whatsoever by a court of competent jurisdiction, such illegality, invalidity or unenforceability
shall not affect the balance of the terms and provisions hereof, which terms and provisions shall remain
binding and enforceabls.

5.4 Successors and Assigns. The provisions of this Assignment shall inure to the benefit
of Lender and its successors and assigns, and shafl be binding upcn Borrower, its heirs, personal
rapresentatives, successors and assigns. The creation of rights and powers under this Assignment in
favor of, or available to, Lender shafl, in no way whatsoever, be construed to Impose concamitant duties
or obligations on Lender in favor of Borrower except as expressly set forth herein,

5.5 Governing Law. This Assignment is executed and delivered as additional securily for a
loan transaction governed by and negofiated and consummated in the County and State where the
Property is located and is fo be governed by and construed according to the laws of the State where the
Property is located, and if controlling, by the laws of the United States.

56 Amendments. This instrument cannot be waived, changed, discharged ar terminated
orally, but only by an instrument in wriling signed by the party against whom enforcement of any waiver,
change, discharge or terminatlon is sought.

57 Interpretation, In this Assignment the singular shall include the plural and the masculineg
shall include the feminine and neuter and vise versa, if the context 5o reguires.

58 Counterparts. This document may be executed and acknowledged in counterparts, all
of which executed and acknowledged counterpadts shall together constitute a single document.
Signature and acknowledgment pages may be detached from the counterparts and atiached to a single
copy of this document to physically form one document, which may be recorded.

5.9 Construction of this Assignment. Borrower and Lender agree that this Assignment
shall be interpreted in a fair, equal and neutral manner as 10 each of the padies.

[SIGNATURE PAGE(S) ATTACHED]
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IN WITNESS WHEREQF, the Borrawer has executed this Assignment as of the day and year first
above written,

PALMILLA DEVELOPMENT CQ.,
a Navada corporation

By:
Hagal Rapapg/t, Pr
STATE OF )
COUNTY OF )
This instrument was acknowledged before me on , 2007, by Hagai Rapapart, the

President of Palmilia Development Co., Inc., a Nevada corporation.

Notary Pubtic
My Commission Expires:

——— et —

THIS DOCUMENT WAS DRAFTED BY:

Thomas G. Garry

BEST & FLANAGAN LLP

225 South Sixth Street

Suite 4000

Minneapolis, Minnesota 55402
(612} 338-7121
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GALIFORNIA ALL PURPOSE ACKNOWLEDGMENT o

State of California

$8.
County of Qs Alsjgle{
On M_Ml before me, _"Dpr‘\r M-mnl' /‘lb’J"‘j Public
Dete Kama end Wie of Ohicarle.g., “Jane Dos, Noary PLbk)

personally appeared ercm_ L ﬂ_ ﬂam 2
& U " Ramols) of Signar(sh

X personally known to me

03 proved to me on the basis of satisfactory evidence
to be the person{s) whose name(s) isiare subscribed
to the within instrument and acknowledged to me that
heishedhey executed the same in his/herthok
authorized capacity@ies), and that by hisherihelr
signature(s} on the instrumant the persons), or the
entity upon behalt of which the personie) acted,
executed the instrument.

WITNESS my hand and official seal,

Flaoe Motary Soal Above 9’ \/jh" L"

Slgnature of Notary Puble
OPTIONAL

Though the information below is nol required by law; it may prove valuabia lo persons relying on the document
and could prevent fraudulent removal and reattachmant of this form 1o another document,

Description of Attached Document
Title or Type of Document:

Document Date: Number of Pages:

Signer(s) Other Than Named Above:

Capaclty(ies) Claimed by Slgner(s)

Signer's Name: Signer's Name:

0O individual [0 individual

O Corporate Officer — Titla(s): O Comorate Officer — Title{s}:

O Partner — (J Limited {J General O Parner — [ Limited (] General
[ Attorney in Fact Top ot numb here | | (3 Attarney in Fact Top o T nero
O Trustes O Trustee

O Guardian or Conservatar O Guardian or Conservator

O Other: 0O Other:

Signer Is Aepresenting: Signer |s Representing:
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EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY
The Property is located in Clark County, Nevada, and is legally described as follows:

Parcel Qne (1Y

Lot Seven (7} in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES -
PHASE 1, 23 shown by map thereof on file in ook 118 of Plats, Page $, in the Office of the County
Recorder of Clark County, Nevada, as amended by Centificate of Amendment recorded March 135, 2005 in
Book 20050315 as Document No. 02792, Official Records, nnd by Certificate of Amendment recorded
March 16, 2005 in Book 200503 16 as Document No. 04327, Oficial Records

Parce! Two (3);

Lots Three (3), Seven (7), Eight (8), Ten (10} and Eleven (31} in Building Six (6); Lots One through
Twulve (I-12) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building
Eighi {8); Lots One through Twelve (1.12) inclusive, in Building Nine (9); Lots One through Twelve (1-
12) inclusive, in Building ‘Ten (10); Lots One through Twelve (1-12) inclusive, in Building Eleven (11);
Lots One through Twelve (1-12) inclusive, in Building Twelve (12); Lots One through Twelve (1-12)
inclusive, in Building Thirteen (13); Lots One through Twelve (1-12), inclusive, in Building Fourteen
{(14); Lots One threugh Twelve (E-12), inclusive, in Building Fifteca (15); Lots One through Twelve (1-
12) inchusive, in Building Sixteen (16); Lots One through Twelve (1-12) inclusive, in Building Seveniteen
{(17); Lots One through Twelve (1-12), inclusive, in Building Eighteen (18); Lots One (1), Four (4), Nine
(9), Ten (10) und Twelve (12) in Building Nincteen (19); and Lots Eleven (11) and Twelve (12) in
Building Twenty (20) of PALMILLA TOWNHOMES - PHASFE 2 a5 shown by map thereof on file in

- Duook 115 of Plats, Page 49, in the OMice of the Caunty Recorder of Clark County, Nevada,

Parcel Three {3);

The non-exclusive easements appurienant o the property deserbed in Parcels One (1) and Two (2) over,
across and for the use ol the Private Streets, Common Elemenis and Common Arcas s delineated upon
the of Plat of PALMIELA TOWNHOMES — PHASE 2, ns shown by map thereof on file in Book 15
of Plats, Page 19, in the Office of the County Recorder of Clark County, Nevada, and upon the Plat of
AMENDED PLAT OF PALMILLA TOWNHORLES — PITASE 1, as shown by map thereof on file in
Book 118 of Plats, Page 8, in the Office of the Counry Recorder of Clark County, Nevada, as further set
forth in that certain Declaration of Covenants, Conditions and Restrictions and Reservation of Easements
for Palmilka, recorded Deceinber 10, 2003 in Book 20031210 as Documient No. 03076, Offieial Records,
and in Aunexalion Amendiments thercio recorded August 21, 2006 in Book 20060821 as Document No.
003683, recorded September 6, 2006 in Book 20060906 as Document No. 00388, and recorded February
7, 2006 in Book 20060207 as Document No. 02991, and recorded February 27, 2007 in Book 20070227
as Docunent No, 83972, Official Records.
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CLARIFICATION

EXHIBIT A

LEGAL DESCRIPTION QF PROPERTY

The Property is located in Clark County, Nevada, and is legally described as follows:

Parcel One (1):

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES -~
PHASE 1, as shown by map thercof on file in Book 118 of Plats, Page 8, in the Office of the County
Recorder of Clark County, Nevada, as amended by Certificate of Amendment recorded March 15,
2005 in Book 2005031 $ as Document No. 02792, Official Records, and by Certificate of Amendment
recorded March 16, 2005 in Book 20050316 as Document No. 04327, Officie]l Records

Parcel Two (2):

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven (11) in Building Six (6); Lots One through
Twelve (1-12) inclusive, in Building Seven (7); Lots One through Twelve {1-12) inclusive, in Building
Eight (8); Lots One through Twelve (1-12) inclusive, in Building Nine (9); Lots One through Twelve
(1-12) inclusive, in Building Ten (10); Lots One through Twelve (1-12) inclusive, in Building Eleven
(11), Lots One through Twelve (1-12) inclusive, in Building Twelve (12); Lots One through Twelve
(1-12) inclusive, in Building Thirteen (13); Lots One through Twelve (1-12), inclusive, in Building
Fourteen (14); Lots One through Twelve (1-12), inclusive, in Building Fifteen (15); Lots One through
Twelve (1-12) inclusive, in Building Sixteen (16); Lots One through Twelve (1-12) inclusive, in
Building Seventeen (17); Lots One through Twelve (1-12), inclusive, in Building Eighteen (18); Lots
One (1), Four (4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots Eleven (11)
and Twelve (12) in Building Twenty (20) of PALMILLA TOWNHOMES - PHASE 2 as shown by
map thereof on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark
County, Nevada,

Parcel e (3

The non-exclusive easements appurtenant 1o the property described in Parcels One (1) and Two (2)
over, across and for the use of the Private Streets, Common Elements and Common Areas as
delineated upon the of Plat of PALMILLA TOWNHOMES - PHASE 2, as shown by map thereof
on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, Nevada,
and upon the Plat of AMENDED PLAT OF PALMILLA TOWNHOMES - PHASE 1, as shown by
map thereof on file in Bock 118 of Plats, Page &, in the Office of the County Recorder of Clark
County, Nevada, as further set forth in that certain Declaration of Covenants, Conditions and
Restrictions and Reservation of Easements for Palmilla, recorded December 10, 2003 in Book
20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto
recorded August 21, 2006 in Book 20060821 as Document No. 003685, recorded September 6, 2006
in Book 20060906 as Document No. 80388, and recorded February 7, 2006 in Book 20060207 as
Document No. 02991, and recorded February 27, 2007 in Book 20070227 as Document No. 03972,
Official Records.
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* THIS BPOCUMENT PREPARED BY AND

UPON RECORDATION RETURN TO:

. VANESSA ORTA, ESQ.

ANDERSON, McCOY & ORTA, P.C.
100 North Broadway, Suite 2600
Oklahoma City, Oklahoma 73102 A

Telephone: 888-236-0007 ”—3
AMO File No. 1146.001 :
Loan/Property Name: PALMILLA APARTMENTS ‘{ ! q

Cuslodian ID No. 1536-0148-000
County of Clark, Nevada
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0103-0000543

Fee: ${6.00
N/C Fee: $0.00

01/63/2008 #9:28.18
120080000903
Requestor:

RADERSON MCCOY & RTA

Debbie Corway BRT
Clark County Recorder Pgs. 3

APN: 124-30-311-031; 124-30-312-014 and 015; 124-30-312-017 and 018; 124-30-312-025 thru 169;

124-30-312-171 and 172; 124-30-312-177; and 124-30-312-18- thru 182

ASSIGNMENT OF COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT,
FIXTURE FILING FINANCING STATEMENT AND ASSIGNMENT OF LEASES,

RENTS, INCOME AND PROFITS

AND

ASSIGNMENT OF ASSIGNMENT OF LEASES AND RENTS

KNOW THAT

000107

ARTESIA MORTGAGE CAPITAL CORPORATION, a Delaware corporation,

having an address at 1180 NW Maple Street, Suite 202, Issaquah, Washington 98027,

{(“Assignor™,

For valuable consideration paid by:

LASALLE BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR THE

REGISTERED HOLDERS OF ML-CFC COMMERCIAL MORTGAGE TRUST 2007-7,
COMMERCIAL MORTGAGE PASS-THROUGH CERTIFICATES, SERIES 2007-7,

having an address of 135 South LaSalle Street, Suite 1640, Chicago, Illinois 60603,

(**Assignee™),

the receipt and sufficiency of which is hereby acknowledged, Assignor does hereby grant,
bargain, seil, convey, assign, transfer, and set over, without recourse, representation and
warranty, except as set forth in that certain relaled Mortgage Loan Purchase Agreement, all of
Assignor's right, title and interest, of any kind whatsoever, including that of mortgagee,
beneficiary, payee, assignee or secured party (as the case may be), in and to the following:
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Commercial Deed of Trust, Security Agreement, Fixture Filing Financing
Statement and Assignment of Leases, Rents, Income and Profits {as same
may have been amended) by YORK NEVADA MANAGEMENT, LLC 1, a
Nevada limited liability company, ("Borrower") to Assignor, and recorded
April 13, 2007, as Instrument Number 20070413-0000918, in the Real Estate
Records pertaining to land situated in the State of Nevada, County of Clark
("Real Estate Records");

Assignment of Leases, Renis, Income and Profits (as same may have been
amended) by Borrower to Assignor and recorded April 13, 2007, as
Instrument Number 200704 13-0000919, in the Real Estate Records;

TO HAVE AND TO HOLD the same unto the Assignee and to the successors, legal
representatives and assigns of the Assignee forever.

IN WITNESS WHEREOQF, the Assignor has caused these presents to be effective as of June 13,
2007.

(The remainder of this page has been intentionally left blank.)
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TOGETHER WITH THE NOTE OR NOTES THEREIN DESCRIBED OR REFERRED TO, THE MONEY
DUE AND TO BECOME DUE THEREON WITH INTEREST, AND ALL RIGHTS ACCRUED OR TO
ACCRUE UNDER SAID COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, FIXTURE
FILING FINANCING STATEMENT AND ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS.

DATED: 2l 1 Lo

WITNESS: ARTESIA MORTGAGE CAPITAL CORPORATION,
a Delaware gcorporation

eI D s St
A . ,
PRINT NAME: (4;/;/17'74‘&1 {207

944@;,{, ApAdeanar

[

BY: /ﬁ (i 7&[1;1 Vike

NAME: Diana Kelsey Kutas

TITLE: Managing Director

PRINT NAME: T 00y o E

STATE OF WASHINGTON

COUNTY OF KING

On this _j_‘ti’i day of April, 2007, before me, the undersigned, a Notary Public in and for the State of
Washington, duly commissioned and sworn, personally appeared Diana Kelsey Kutas, 1o me known to
be the Managing Director of ARTESIA MORTGAGE CAPITAL CORPORATION, a Delaware corporation,
the corporation that executed tha toregoing instrumant and acknowledged the said instrument 1o be the
free and voluntary act of and deed of said corporation, for the uses and purposes therein mentioned, and
on oath stated that she is authorized to executa the said instrument and that the sea! affixed is the

corporate seal of said corporation,

000109

Witness my hand and sea! the day and year first above written.

Notary Public residing at
\\,_\-3\'\\.\\\\\“.“ Print Name: =
ST NEL ", My Commission Expires: 3-23=2adl
S,
NG
£ O AR, Ry 4,
O16UT5TINS 4534748 ) £ 22 L N
Z 00 -+~ % 2
Z Z = £
2 % mal 5F
%50, 3?23;5«’*5(;9 £
b, q).ﬂ,‘ﬂ“ \\\\ql‘\& '-:.::
G; C.\ AW ¥\\ o
g, OF WA
Iy
0O NOT WRITE BELOW THIS LINE. Page 2
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LaSalie Global Trust Services

Tune 30, 2008

NOTICE OF RESIGNATION OF TRUSTEE

To:  The parties listed on Schedule A

RE: ML-CFC Commercial Mortgage Trust 2007-7,
Commercial Mortgage Pass-Through Centificates Series 2007-7

Reference is hereby made fo the Pooling and Servicing Agreement, dated as of June 1,
2007 (the “Pooling_Agreement™), by and among Merrill Lynch Morigage Investors, Inc., as
Depositor, Midland Loan Services, Inc,, as Master Servicer No.l, Wachovia Bank, National
Association, as Master Servicer No.2, Midland Loan Services, Inc., as Special Servicer, and
LaSalle, as Trustee and as Custodian. Capitalized terms used but not defined hersin shall have
the respective meanings assigned thereto in the Pooling Agreement.

In connection with the pending acquisition by Bank of America Corporation of
Countrywide Financial Corporation, scheduled to close July 1, 2008, and pursuant to Section
8.07(a) of the Pooling Agreement, LaSalle hereby resigns as Trustee, Centificate Registrar,
Authenticating Agent and REMIC Administrator under the Pooling Agreement, effective as of
the date hereof.

This notice shall also satisfy the notice requirements with respect to resignation of the

Trustee set forth in Section 11.11 of the Pooling Agreement.

LASATLE BANK NATIONAL ASSOCIATION

Name:_Peter Sablich
Title:__Assistant Vice President

CM8S Services, 1L4-135-16.25
135 8. LoSalie Strest, Chicage, IL 80503

£ Heerthed Paser
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LaSalle Global Trust Services

SCHEDULE A

Merrill Lynch Mortgage Investors, Inc,
c/o Global Commercial Real Estate

4 World Financial Center, 16™ Floor
250 Vesey Street

New York, New Yorl 10080

Attn: David M. Rodpers

Merrill Lynch Mortgage Investors, Inc.
¢/o Global Commercial Real Estate

4 World Financial Center, 16™ Floor
250 Vesey Street

New York, New York 10080

Attn: Direcior of CMBS Securitizations

Merrill Lyneh Mortgage Investors, Inc.

4 World Financial Center, 12% Floor

250 Vesey Street

New York, New York 10080

Attn: General Counsel for Global Commercial
Real Estate in the Office of the General
Counsel

Wachovia Bank, National Association

8739 Research Drive, URP4

Charlotte, North Carolina 28262-1075

Re: ML-CFC Commercial Mortgage Trust
2007-7, Commercial Mortgage Pass-Through
Certificates, Series 2007-7

Facsimile: 704.715.0036

Midland Loan Services, Inc.

10851 Mastin, Building 82, 7" Floor
Overland Park, Kansas 66210

Attn: President

Facsimile: 913.253.9001

Pechert LLP

30 Rockefeller Plaza

New York, New York 10112
Attn: Stephanie M. Tita

Facsimile: 212.668.3599

Moody's Investors Services, Inc.

7 World Trade Center

250 Greenwich Street

New York, New York 10007

Attn: Commercial Mortgage Surveillance

Standard & Poor's Ratings Services, a division
of The McGraw Hill Companies, Inc.

55 Waier Street

New York, New York 10041

Attn: CMBS Surveillance Group

Certificateholders

Controlling Class Representative

Non-Trust Noteholders

000112
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CMBS Services, 1L4-135-16-28
135 5. LeSalls Street, Chicago, IL 60603

& Keytimd Taprr
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Corporate Trust Services
MAC N2702-011

' 9062 Old Annapolis Road
Columbla, MD 21045
410 884-2000
410 715-23B0 Fax

Wells Fargo Bank, NA.

NOTICE OF APPOINTMENT OF SUCCESSOR TRUSTEE
To:  The parties listed on Schedule A

RE: ML-CFC Commercial Mortgage Trust 2007-7,
Commercial Mortgage Pass-Through Certificates Series 2007-7

Reference is hereby made to the Pooling and Servicing Agreement, dated as of June 1,
2007 (the “Pooling Agreement”), by and among Merrill Lynch Mortgage Investors, Inc., as
depositor, Midland Loan Services, Inc., as Master Servicer No.l and as Special Servicer,
Wachovia Bank, National Association, as Master Servicer No.2, and LaSalle, as Trustee and
Custodian. Capitalized terms used but not defined herein have the respective meanings assigned
thereto in the Pooling Agreement.

Pursuant to Section 8.08(c) of the Pooling Agreement, notice is hereby provided that
LaSalle has resigned as Trustee and Wells Fargo Bank, N.A. (“Wells Fargo™) has been appointed
as successor Trustee pursuant to Section 8.07 of the Pooling Agreement. LaSalle, as agent on
behalf of Wells Fargo, as successor Trustee, will continue to make available each month the
Distribution Datc Statement on its website, located at www.etrustee.net. The address of the
corporate trust office for Wells Fargo is:

€L1000
000113

Wells Fargo Bank, N.A.

9062 Old Annapolis Road

Columbta, Maryland 21045

Attention: Corporate Trust Services (CMBS)—ML-CFC 2007-7
Tel: (410) 884-2000

Fax: (410) 715-2380

Pursuant to Sections 5.02(a), 8.12 and 8.14 of the Pooling Agreement notice is also
hereby provided that Wells Fargo has appointed LaSalle to act as Certificate Registrar,
Authenticating Agent and REMIC Administrator, respectively, in accordance with the terms of
the Pooling Agrecment.

WELLS FARGO BANK, N.A.,
as Trustee

Title: Vice Présjdgm
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SCHEDULE A

Merrill Lynch Mortgage Investors, Inc.
cf/o Global Commercial Real Estate

4 World Financial Center, 16™ Floor
250 Vesey Street

New York, New York 10080

Attn: David M. Rodgers

Merrill Lynch Mortgage Investors, Inc.
c¢/o Global Commercial Real Estate

4 World Financial Center, 16" Floor
250 Vesey Street

New York, New York 10080

Attn: Director of CMBS Securitizations

Merrill Lynch Mortgage Investors, Inc.

4 World Financial Center, 12% Floor

250 Vesey Street

New York, New York 10080

Atn: General Counsel for Global Commercial
Real Estate in the Office of the General
Counsel

Midland Loan Services, Inc.

10851 Mastin, Building 82, 7* Floor
Overland Park, Kansas 66210

Atn: President

Facsimile; 913.253.9001

Wachovia Bank, National Association

8739 Research Drive, URP4

Charlotte, North Carolina 28262-1075

Re: ML-CFC Commercial Mortgage Trust
2007-7, Commercial Mortgage Pass-Through
Certificates, Series 2007-7

Facsimile: 704.715.0036

Dechert LLP

30 Rockefeller Plaza

New York, New York 16112
Attn: Stephanic M. Tita

Facsimile: 212.698.3599

LaSaile Bank National Association
135 South LaSalle Street, Suite 1625
Mailcode: [L4-135-16-25

Chicago, Illinois 60603

Non-Trust Noteholders

Certificateholders
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Corporate Trust Services
MAC N2702-011

2062 0ld Annapolls Road
Columbia, MD 21045

410 883-2000

410 715-2380 Fax

‘Walls Fargo Bank, NA

December 30, 2008

NOTICE OF RESIGNATION OF TRUSTEE

To:  The parties listed on Schedule A

RE: ML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through
Certificates Series 2007-7

Reference is hereby made to the Pooling and Servicing Agreement, dated as of June 1,
2007 (the “Pooling Agreement™), by and among Memill Lynch Mortgage Investors, Inc., as
Depositor, Midland Loan Services, Inc., as Master Servicer No.1, Wachovia Bank, National
Association, as Master Servicer No.2, Midland Loan Services, Inc., as Special Servicer, Wells
Fargo Bank, N.A. (“Wells Fargo™), as Trustee and Bank of America, N.A., successor by merger
to LaSalle Bank National Association, as Custodian. Capitalized terms used but not defined
hetrein shall have the respective meanings assigned thereto in the Pooling Agreement.

In connection with the pending acquisition of Wachovia Corporation, the parent company
of Wachovia Bank, National Association and the indirect parent corporation of Wachovia
Commercial Mortgage Securities, Inc., by Wells Fargo & Company, the parent corporation of
Wells Fargo Bank, N.A. which is scheduled to close at 11:59 p.m. on December 31,2008 (the
"Acquisition Closing Date™), under applicable law, Wells Fargo is required to resign as trustee
from various securitization transactions, including the above-referenced transaction, by the
Acquisition Closing Date. Pursuant to Section 8.07(a) of the Pooling Agreement, Wells Fargo
hereby resigns as Trustee, Certificate Registrar, Authenticating Agent, and REMIC
Administrator under the Pooling Agreement, effective as of December 31, 2008.

For purposes of clarification, the resignation of Wells Fargo, as Trustee, Certificate
Registrar, Authenticating Agent, and REMIC Administrator under the Pooling Agreement shall
be deemed to occur at the last moment of time on December 31, 2008. U.S. Bank National
Association will be appointed as successor trustee and such appointizent shall be deemed to
occur at the first moment of time on January 1, 2009.

This notice shall also satisfy the notice requirements with respect to resignation of the
Trustee set forth in Section 11.11 of the Pooling Agreement.

WELLS FARGO BANK, N.A.

By: EZ{;G&/L) a(\%_?s&\

Name: Elisabeth A. Brewster
Title:_ Vice President
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SCHEDULE A

Merrill Lynch Mortgage Investors, Inc,
c/o Global Commercial Real Estate

4 World Financial Center, 16™ Floor
250 Vesey Street

New York, New York 10080

Attn: David M. Rodgers

Merrill Lynch Mortgage Investors, Inc,
¢/o Global Commercial Real Estate

4 World Financial Center, 16™ Floor
250 Vesey Street

New York, New York 10080

Attn: Director of CMBS Securitizations

Merrill Lynch Mortgage Investors, Inc.

4 World Financial Center, 12° Floor

250 Vesey Street

New York, New York 10080

Attn: General Counsel for Global Commercial
Real Estate in the Office of the General
Counsel

Wachovia Bank, National Association

NC 1075, 9th Floor

201 South College Street

Charlotte, NC 28244-1075

Re: ML-CFC Commercial Mortgage Trust
2007-7 Commercial Mortgage Pass-Through
Certificates, Series 2007-7

Facsimile: 704.715.0036

Midland Loan Services, Inc.

10851 Mastin, Building 82, 7% Floor
Overland Park, Kansas 66210

Attn: President -

Facsimile: 913.253.9001

Dechert LLP

30 Rockefeller Plaza

New York, New York 10112
Attn; Stephanie M. Tita

Facsimile: 212.698.3599

Moody’s Investors Services, Inc,

7 World Trade Center

250 Greenwich Street

New York, New York 10007

Attn: Commercial Mortgage Surveillance

Standard & Poor's Ratings Services, a division
of The MecGraw Hill Companies, Inc.

55 Water Street

New York, New York 10041

Attn: CMBS Surveillance Group

Certificateholders

Controlling Class Representative

Non-Trust Noteholders
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.@b n k. usbank.com

Five Star Service Guaranteed G@

Corporate Trust Services
Rockery Building

209 South LaSatls Street, Suite 300 January 2, 2009
Chicage, IL 60604

NOTICE OF APPOINTMENT OF SUCCESSOR TRUSTEE
To:  The parties listed on Schedule A

RE: ML-CFC Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through Certificates, Series 2007-7

Reference is hereby made to the Pooling and Servicing Agreement, dated as of June 1,
2007 (ihe “Pooiing Agreement”), by and among Memili Lynch Morgage Investors, Inc., as
depositor, Midland Loan Services, Inc., as Master Servicer No.l and as Special Servicer,
Wachovia Bank, National Association, as Master Servicer No.2, Wells Fargo Bank, N.A.
(“Wells Fargo”), as Trustee and Bank of America, N.A., successor by merger to LaSalle Bank
National Association, as Custodian. Capitalized terms used but not defined herein have the
respective meanings assigned thereto in the Pooling Agreement.

Pursuant to Section 8.08(c) of the Pooling Agreement, notice is hereby provided that
Wells Fargo has resigned as Trustee and U.S. Bank National Association (“U.S. Bank™) has been
appointed as successor Trustee pursuant to Section 8.07 of the Pooling Agreement. Bank of
America, N.A., as agent on behalf of U.S. Bank, as successor Trustee, will continue to make
available each month the Distribution Date Statement on its website, located at
www.etrustee.net. The address of the corporate trust office for U.S. Bank is:

U.S. Bank National Association
209 South LaSalle Street Suite 300
Chicago, Llinois 60604

Tel: 312-325-8904

Fax: 312-325-8905

Attention: ML-CFC 2007-7

Pursuant to Sections 5.02(a), 8.12 and 8.14 of the Pooling Agreement notice is also
hereby provided that U.S. Bank has appointed Bank of America, N.A. to act as Certificatc
Registrar, Authenticating Agent and REMIC Administrator, respectively, in accordance with the
terms of the Pooling Agreement.

U.S. BANK NATIONAL ASSOCIATION
as Trustee

By: %m,éﬂﬂ, SL

Name:Melissa A, Rosal
Title:Vice President

@2
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SCHEDULE A

Merill Lynch Mortgage Investors, Inc.
c/o Global Commercial Real Estate

4 World Financial Center, 16" Floor
250 Vesey Street

New York, New York 10080

Attn: David M. Rodgers

Meirill Lynch Mortgage Investors, Inc.
c/o Global Commercial Real Estate

4 World Financial Center, 16" Floor
250 Vesey Street

New York, New York 10080

Attn: Director of CMBS Securitizations

Merrill Lynch Mortgage Investors, Inc.

4 World Financial Center, 12" Floor

250 Vesey Street

New York, New York 10080

Atm: General Counsel for Global Commercial
Real Estate in the Office of the General
Counsel

Midland Loan Services, Inc.

10851 Mastin, Building 82, 7" Floor
Overland Park, Kansas 66210

Attn: President

Facsimile: 913.253.9001

Wachovia Bank, National Association

NC 1075, 5th Floor

201 South College Street

Charlotte, NC 28244-1075

Re: ML-CFC Commercial Mortgage Trust
2007-7, Commercial Mortgage Pass-Through
Certificates, Series 2007-7

Facsimile: 704.715.0036

Dechert LLP

30 Rockefeller Plaza

New York, New York 10112
Attm: Stephanie M. Tita

Facsimile: 212.698.3599

Wells Fargo Bank, N.A.
9062 Old Annapolis Road
Columbia, Maryland 21045-195]

Bank of America, N.A.
135 South LaSalle Street
Mailcode: IL4-135-16-25
Chicago, Illinois 60603

Certificateholders

Non-Trust Notcholders
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EXHIBIT A
LEGAL DESCRIPTION OF PROPERTY

The Property is located in Clark County, Nevada, and is legally described as follows:

Parcel One £1):

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES ~
PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8. in the Office of the County
Recorder of Clark County, Nevada, as anrended by Certificats of Amendinent recorded March 15, 2005 in
Book 20050315 us Document No. 02792, Official Recurds, and by Certificate of Amendment recorded
March 16, 2005 in Book 20050316 as Document No. 04327, Official Records

Pares! Ty (2);

Luts Three {3). Seven (7), Eight (8), Ten (10} and Eleven (11} in Building Six (6); Lots One through
Twelve (1-12) inclusive, in Building Seven (7); Lot One through T'welve (1-12) inclusive, in Building
Eight (8); Lots One theaugh Twelve (1-12) inclusive, in Bullding Nine (9); Lots Qne through Twelve (1-
12) inclugive, in Building Ten (10); Lots Onc theough Twelve (1-12) inclusive, in Building Eleven (11);
Lots One through Twelve (1412} inclusive, in Building Twelve (12); Lots One through Twelve {1-12)
inclusive, in Building Thirteen (13); Lots One through Twelve (1-12), inclusive, in Building Fourteen
(14); Lots One through ‘Fwelve (1-12), inclusive, in Building Fifieco (15); Luis One through Twelve (1-
12) inclusive, in Building Sixteen (16); Lots One thuough Twelve (1-12) inclusive, in Building Seventeen
(17; Lo Qne through Twelve (1-13), inclusive, in Building Eighteen (18); Lots One (1), Four (9), Nine
(9), Ten (10Y und Twelve (12) in Building Nineteen (19); and [ots Eleven (11) and Twelve (12) in
Building Twealy (20) of PALMILLA TOWNHOMES - PHASE 2 as shown by map thereol on filc in
Book 115 of Plats, Page 49, in the OMice of the County Recorder of Clark County, Nevada,

Parcel Theee (3):

The nen-exclusive easements appurtenant 1o e property deseribed in Parcels One (1) and Two (2) over,
aeross and for the use of the Private Streets, Commaon Elements and Common Areas as delineated upon
the of Plat of PALMILLA TOWNBOMES - PHASEF. 2, as shown by mup thereof on file in Book 1135
ol Plats, Page 49, in the Office of the County Recordsr of Clark County, Nevada, und upon the Plat of
AMENDED PLAT OF PALMILLA TOWNHODMES - PHASE 1, as shown by map thereof on file in
Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark County, Nevada, as further sci
forth in that centain Declaration of Covenants, Conditions and Restrictions and Reservation of Easements
for Palmilla, recorded December 10, 2003 in Book 20031210 as Document No. 03076, Official Records,
and in Annexation Amendments thereto recorded August 21, 2006 in Book 20060821 as Document No,
003683, cecorded Septoimber 6, 2006 in Book 20060906 as Document No. 0038Y, und recorded February
7, 2006 in Book 20060207 as Document N, 02991, and recorded February 27, 2007 in Bogk 20070227

a3 Nocument No, 03972, Official Records.
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CLARIFICATION
EXHIBIT A
LEGAL DESCRIPTION OF PROPERTY

The Property is located in Clark County, Nevada, and is legally described as fellows:

Parce! Onc (1):

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES -
PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County
Recorder of Clark County, Nevada, as amended by Certificate of Amendment recorded March 15,
2005 in Book 20050315 as Document No. 02792, Official Records, and by Certificate of Amendment
recorded March 16, 2005 in Book 20050316 as Document No. 04327, Official Records

Parcel Two (2);

Lots Three (3), Seven (7), Eight (8), Ten (10} and Eleven (11) in Building Six (6); Lots One through
Twelve (1-12) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building
Eight (8); Lots One through Twelve (1-12) inclusive, in Building Nine (9); Lots One through Twelve
(1-12) inclusive, in Building Ten (10); Lots One through Twelve (1-12) inclusive, in Building Eleven
(11); Lots One through Twelve (1-12} inclusive, in Building Twelve (12); Lots One through Twelve
(1-12) inclusive, in Building Thirteen (13); Lots One through Twelve {112}, inclusive, in Building
Fourteen (14); Lots One through Twelve (1-12), inclusive, in Building Fifteen (15); Lots One through
Twelve (1-12) inclusive, in Building Sixteen (16); Lots One through Twelve (1-12) inclusive, in
Building Seventeen (17); Lots One through Twelve (1-12), inclusive, in Building Eighteen (18); Lots
One (1), Four (4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots Eleven (11)
and Twelve (12) in Building Twenty (20) of PALMILLA TOWNHOMES — PHASE 2 as shown by
map thereof on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark
County, Nevada,

Parcel Three (3):

The non-exclusive easements appurtenant to the property described in Parcels One (1) and Two (2)
over, across and for the use of the Private Streets, Common Elements and Common Areas as
delineated upon the of Plat of PALMILLA TOWNHOMES ~ PHASE 2, as shown by map thereof
on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, Nevada,
and upon the Plat of AMENDED PLAT OF PALMILLA TOWNHOMES - PHASE 1, as shown by
map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark
County, Nevada, as further set forth in that certain Declaration of Covenants, Conditions and
Restrictions and Reservation of Easements for Palmilla, recorded December 10, 2003 in Book
20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto
recorded August 21, 2006 in Book 20060821 as Document No. 003685, recorded September 6, 2006
in Book 20060906 2s Document No. 00388, and recorded February 7, 2006 in Book 20060207 as
Document No, 02991, and recorded February 27, 2007 in Book 20070227 as Document No. 03972,
QOfficial Records.
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BRENT LARSEN, ESQ.
Nevada Bar No. 001184

SR ‘) - [
DEANER, DEANER, SCANN, his 12 4 3003
MALAN & LARSEN .
720 S. Fourth Street, #300 : . -
Las Vegas, Nevada 89101 PRI T
(702) 382-6911 o

Attorney for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

1J.S. Bank National Association as Trustee
Case No.: 09-A-595321-C

for The Registered Holders of ML_CFC
Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through Dept. No.:  IX
Certificates Series 2007-7, by and through

Midland Loan Services, Inc., as its Special

Servicer,

Plaintiff, Hearing Date: 08/ 13/09

Hearing Time: 9:00 a.m,
V.
09 595321-¢C

Palmilla Development Co., Inc., a
gg e Corpormmns ' to mm" "I»” ”I, m“m

Defendants

DEFENDANT’S COUN 2 TANCEAND

OPPOSITION TO APPLICATION FOR ORDER TO SHOW CAUSE
COMES NOW the Defendant, PALMILLA DEVELOPMENT CO., INC., by and
through its attorncy, BRENT LARSEN, ESQ., of the law firm of DEANER, DEANER,

SCANN, MALAN & LARSEN, and hereby requests a continuance of the hearing on
Plaintiff’s Application for Order to Show Cause Why Receiver Should Not Be Appointed
presently set for August 13, 2009.

Iy
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This Countermotion and Opposition is made and based upon the pleadings and papers
on file herein, the Points and Authorities submitted herewith, and any other such argument
this Court may entertain.

DATED this /7~ day of August, 2009.

Respectfully submitted,

DEANER, DEANER, SCANN,
MAILAN & LARSEN

RN

Nevada Bar No. 001184
720 South Fourth St., #300
Las Vegas, Nevada 89101
Attorney for Defendant

POINTS AND AUTHORITIES

1. Defendant has reasonable grounds to request a continuance where this

matter was set on an Order Shortening Time, and between the time the

Defendant was served through today’s date, counsel for the Defendant’s

father suffer a stroke and his mother-in-law passed awar, which required

the Defendant’s counsel to attend an out-of-state funeral, as well as take

care of other business related to that death and stroke.

During the week of August 3, 2009, when The Plaintiff’s Motion to Appoint a
Receiver was served, the Defendant’s attorney, Brent Larsen, was in Utah with his wife to
attend his mother-in-law’s funeral, and other family matters, Mr. Larsen was not able to
return to the office until last Friday, August 7, 2009. At that time, Mr. Larsen had a
telephone conversation with Attorney Michael Lynch about Mr. Larsen being out of town. In
that conversation Mr. Larsen asked questions about the time period that the Plaintiff
contemplated having the Receiver perform services. On Friday, August 7%, it was disclosed
for the first time that the Plaintiff intends the receivership to last for an “indefinite period of
time, and possibly for years.” It is submitted that such a fact is a material fact that should
have been disclosed in the Plaintiff’s moving papers.

Thereafter, on August 10, 2009, Mr. Larsen’s father suffered a stroke. Mr. Larsen

was again out of town on family business on Monday and Tuesday (August 10" and 11"),

2.
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and the stroke and funeral further complicated Mr. Larsen’s ability to prepare a thorough
Opposition to the Plaintiff’s Motion.

Mr. Larsen has asked Plaintiff’s counsel for a one-week continuance of this hearing in
order to allow Mr. Larsen sufficient time to thoroughly oppose the Motion to Appoint a
Receiver. Notwithstanding the recent death of Mr. Larsen’s mother-in-law, and the stroke
suffered by his father, Plaintiff’s counsel has stated that they are not willing to stipulate to a
continuance because their client would object to the continuance. Mr. Larsen pointed out to
opposing counsel that Rule 3.2 of the Nevada Rules of Professional Conduct provide the
attorney with express authority to grant a reasonable accommodation. That Rule states as
follows:

Rule 3.2. Expediting Litigation. .

(a) A lawyer shall make reasonable efforts to expedite
litigation consistent with the interests of the client.

(b)  The duty stated in paragraph (a) does not preclude a
lawyer from granting a reasonable request from opposing counsel
for an accommodation, such as an extension of time, or from
disagreeing with a client’s wishes on administrative and tactical
matters, such as scheduling depositions, the number of
depositions to be taken, and the frequency and use of written
discovery requests.

Thus, Mr. Larsen submits that Plaintiff’s counsel has the clear authority, if they
wished to exercise it, to grant the requested continuance.

A further fact that is not disclosed in the Plaintiff’s Motion for a Receiver is that the
Plaintiff could have easily acquired ownership of the property, even before it filed the instant
Motion, and thereby being in full control and ownership of the property. Even as of today’s
date, the Plaintiff can still acquire full ownership of the property in the next 21 days, if the
Plaintiff would merely complete the foreclosure that it has started pursuant to NRS 107.080.
If the Plaintiff was willing to proceed with the foreclosure, which the Bankruptcy Court in
California granted the Plaintiff permission to do, then the present issues of the receivership
would become moot.

In essence, an Opposition for the appointment of a receiver is now necessary because

the Plaintiff intends, through the appointment of a receiver, to exercise all forms of

23-
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ownership, without the Plaintiff actually being the owner. This problem is exasperated by
Plaintiff"s expectation that this procedure could last indefinitely, and possibly for several
years into the future, which would also unreasonably involve court supervision over the
receiver for the indefinite future.

Therefore, the undersigned counsel submits that if the Court would merely deny the
Motion for a Receiver, so that the Plaintiff is compelled to exercise its legal remedy of a
foreclosure to acquire ownership of the property, then the issues of the receivership would
become moot.

The foregoing presents the basic essence of Defendant’s Opposition to an
appointment of a receiver. Defendant’s counsel requests further time, in view of the
aforementioned family circumstances, in order to present a more thorough brief and
opposition. The remainder of this brief will merely highlight the opposition and concerns
that the Defendant has to Plaintiff’s Motion for a Receiver.

2. The Motion for a Receiver should be denied where the Plaintiff can readily

e i the Toreclomre pracess witnin he mexs 21 dags. T 8

an g P n Y

The Defendant submits that the appointment of a long-term receiver is totally
unnecessary, inappropriate and inequitable in the present circumstance, because the Plaintiff
is currently postured, under NRS 107.080 to acquire ownership of the subject property
within 21 days, if the Plaintiff would quit stalling the foreclosure sale of the property. In this
regard, the Defendant refers this Court to the provisions of NRS 107.080(4)(b) and (¢},
which provide the timing requirements for completing the foreclosure sale. See Exhibit A
attached.

(a)  The facts.

To understand the context of Defendant’s arguments above, it is necessary to give a
little bit of procedural background in this matter. On January 17, 2009, the Plaintiff
instituted a foreclosure by recording a Notice of Breach. That Notice of Breach was declared
under NRS 107.080. See Exhibit A attached. That statute provides two different phases for

foreclosure. The first phase requires the recording of a Notice of Breach, which then allows

-4-
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the debtor three months to cure the breach. That phase of the foreclosure has been completed
in this case. See NRS 107.080(4). After the 3-month period has expired, then the creditor,
or Plaintiff herein, has the right under subsection 4 of NRS 107.080 to publish a Notice of
Sale, which is the start of the second phase of a foreclosure. That Notice of Sale requires a
publication in a newspaper for three consecutive weeks. Thus, the Notice of Sale can be
completed within 21 days, and the foreclosure can be completed the very next day. See NRS
107.080(4)(b) and {(c).

While the 3-month period was running in this case under NRS 107.080, the Defendant
filed a Bankruptcy action in the Southern District of California. While that Bankruptcy
stayed the foreclosure action, the 3-month period under NRS 107.080 continued to run and
expire.

Thereafter, the Plaintiff filed a Motion with the California Bankruptcy Court to lift the
stay. The Defendant herein, and the debtor in the Bankruptcy case in California, initiaily
opposed the Motion to Lift Stay, but ultimately withdrew its opposition so that the Plaintiff
could proceed with the aforementioned foreclosure. Thus, on July 2, 2009, the California
Bankruptcy Court entered an Order lifting the stay. That freed the Plaintiff’s ability to start
and finalize phase two of the foreclosure process within a 21-day period. Thus, had the
Plaintiff exercised its legal remedy of foreclosure, it could have already been in ownership of
the property before the end of July 2009. At no time during the Bankruptcy proceedings,
however, did the Plaintiff ever disclose to either the debtor or the Bankrupicy Court that the
purpose of lifting the stay was not to complete the foreclosure, but instead to allow a state
court receivership to be in place, and to have the receiver operate the Defendant’s property
for the indefinite future.

The Defendant believes that the failure of such disclosure is of a material
consequence. For instance, the Plaintiff proposes that the receiver in this case be allowed to
market and sell the property. That could be very problematic given the fact that the debtor
still owns the property, and the debtor is under the Bankruptcy Court jurisdiction in

California. Thus, Defendant submits that a negotiated sale of the property, as distinguished
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from a foreclosure sale, would require the approval of the Bankruptcy Court in California,
rather than this Court, given the continued presence of the Defendant being in Bankruptcy.

The Defendant acknowledges that the Bankruptcy Court Order lifting the stay allowed
the Plaintiff to pursue all state court remedies. The Defendant also acknowledges that the
appointment of a receiver is a state court remedy. However, that does not mean that all rules
of equity and Bankruptcy Court jurisdiction are completely lost. If it is the Plaintiff’s intent
to have the receiver negotiate and market the sale of the property, then Defendant submits
that the Plaintiff would be interfering with Bankruptcy Court jurisdiction because as long as
the Bankruptcy is pending, and the Defendant/Debtor herein is still the owner of the property,
the Plaintiff is inviting trouble in getting the property sold in the maneuver proposed by the
PlaintifT.

In addition, the Defendant/Debtor herein also filed Bankruptcy for protection against
mechanic’s liens claims. A Bankruptcy Court has authority to sell the property free and clear
of mechanic’s lien claims, but a state court receiver doesn’t have any such authority. If the
Plaintiff foreclosed on the property, that foreclosure would eliminate any junior lien claims.

(b)  The Plaintiff’s Motion for a Receivership, which is an equitable

remedy, should be denied where the Plaintiff has a clearly adequate
remedy at law.

The Defendant is willing, as of today, to execute a Deed in lieu of foreclosure so that
the Plaintiff can immediately acquire ownership of the property, and to avoid waiting out the
remaining 2 1-day period that is required to complete a foreclosure sale. The Defendant
submits that the only reason that the Plaintiff is not pursuing the remedy of a foreclosure is
because the Plaintiff is trying to posture itself to increase the indebtedness with additional
expenses for receiver fees and other matters, in order to greatly enhance the Defendant’s
liability on a deficiency judgment.

o
I
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This Court should keep in mind that the appointment of a receiver is an equitable
remedy that is only used as a measure of “last resort.” See, Bowler v. Leonard, 70 Nev. 370,
269 P.2d 833 (1954), wherein the Court stated:

First it is contended that this is not a proper case for a
receivership since adequate remedy at law exists. If this be true
the appointment of a receiver was improper. |Citation omitted.
Receivership is generally regarded as a remedy of last resort. 7
Nev. at 384.

In the case of Hines v. Plante, 99 Nev. 259, 661 P.2d 880 (1983), the Court reversed
an order appointing a receiver by citing heavily from the Bowler case. The receivership was
also reversed on the grounds that if there is a better method, other than appointing a receiver,
that should be followed. In addition, the Court reversed the appointment, because the
receivership would have placed an undo burden on the Court. See, 99 Nev. at 261.

In this case, the Plaintiff clearly has an adequate remedy at law by taking full
ownership of the property within the next 21 days if the Plaintiff would only complete the
foreclosure process that it has started. Thus, this Court shouldn’t be burdened with
supervising a receiver, where the Plaintiff can merely exercise the full breadth of its legal
remedies that are available, by finishing the foreclosure that it started. Thus, all the expenses
associated with a receivership can easily be avoided once the Plaintiff takes actual ownership
of the property, through completing the foreclosure sale process that it started last January.

Since the parties are only looking at a 21-day period to finish that foreclosure sale, the
Defendant submits that all of the issues over cost of the receivership, management fees,
getting out-of-pocket expenses approved, etc., and other objections that could be made,
would become moot if the Plaintiff would exercise its legal remedies. The issues of the
receivership only become a concern to the Defendant/Debtor if the Plaintiff intends to have a
receiver appointed on a long-term basis.

The Defendant/Debtor submits that the real purpose that the Plaintiff is pursuing the
appointment of a receiver, which is not disclosed in its moving papers, is that the Plaintiff is

attempting to do all it can to drive up the amount of a deficiency claim that it may make

under NRS 40.457.
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3. Conclusion.

Accordingly, Defendant submits that the Motion to Appoint a Receiver should be
denied because it is a remedy of last resort, and the Plaintiff has a better legal remedy that is
immediately available, which is to simply say that the Plaintiff can acquire full ownership of
the property upon completion of the foreclosure sale, which can take place in the next 21 to
24 days. Accordingly, where an alternative legal remedy is available, there is no need for the
equitable remedy of a receiver. Thus, the Plaintiff’s Motion to Appoint a Receiver should be
denied.

DATED this /2 day of August, 2009.

Respectfully submitted,

DEANER, DEANER, SCANN,
MALAN & LARSEN

/U%MW‘*\

Nevada Bar No. 001184
720 South Fourth St., #300
Las Vegas, Nevada 89101
Attorney for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am an employee of DEANER, DEANER, SCANN,
MALAN & LARSEN; that on the 12? ;iay of August, 2009, I served a copy of the above
and foregoing DEFENDANT’S COUNTERMOTION FOR A CONTINUANCE AND
OPPOSITION TO APPLICATION FOR ORDER TO SHOW CAUSE, in a sealed envelope,

postage prepaid, by depositing same in the United States mail, and by faxing same addressed

to the following:

John E. Bragonje, Esq.
Lewis and Roca LLP
3993 Howard Hughes Pkwy., Ste. 600

Las Vegas, Nevada 89169-5996
(Q AN AL

Fax No.:949-8398
Attorneys for Plaintiff

An Eployee 61‘" Dedner, D'eane
Malan & Larsen

r, Scann,

F \OFFICE\CLIENTS\Rapapori\Ll$ National Pldgs\Opp& C-MotdCont. wpd -9-
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107.080 DEEDS OF TRUST

DEFAULT AND SALE

NRS CROSS REFERENCES. i
Disclosure to purchaser of defects in property, NRS 113.130 ‘

NRS 107.080 Trustee’s power of sale: Power conferred; required notices;
effect of sale; circumstances in which sale may be declared void.

1. Except as otherwise provided in NRS 107.085, if any transfer in trust of any
estaie in real property is made after March 29, 1927, to secure the performance of an
obligation or the payment of any debt, a power of sale is hereby conferred upon the
trustee to be exercised afier a breach of the obligation for which the transfer is
security, :

2. The power of sale must not be exercised, however, until:

() In the case of any trust agreement coming into force:

(1)} On or after July 1, 1949, and before July 1, 1957, the grantor, or his I
successor in interest, a beneficiary under a subordinate deed of trust or any other i
person who has a subordinate lien or encumbrance of record on the property, has for ]
a period of 15 days, computed as prescribed in subsection 3, failed to make good the
deficiency in performance or payment; or

(2) On or after July 1, 1957, the grantor, or his successor in interest, a
beneficiary under a subordinate deed of trust or any other person who has a
subordinate lien or encumbrance of record on the propetty, has for a period of 35 [

days, computed as prescribed in subsection 3, failed to make good the deficiency in
performance or payment;

(b) The beneficiary, the successor in interest of the beneficiary or the trustee first
executes and causes to be recorded in the office of the recorder of the county wherein ‘

the trust property, or some part thereof, is situated a notice of the breach and of his
election to sell or cause to be sold the property to satisty the obligation; and

(€) Not less than 3 months have elapsed after the recording of the notice.

3. The 15- or 35-day period provided in paragraph (a) of subsection 2 ]

000134

commences on the first day following the day upon which the notice of default and
election to sell is recorded in the office of the county recorder of the county in which
the property is located and a copy of the notice of default and election to sell is
mailed by registered or certified mail, return receipt requested and with postage
prepaid to the grantor, and to the person who holds the title of record on the date the l
notice of default and election to seli is recorded, at their respective addresses, if
known, otherwise to the address of the trust property. The notice of default and J
election to sell must describe the deficiency in performance or payment and may . -
contain a notice of intent to declare the entire unpaid balance due if acceleration is l
permitted by the obligation secured by the deed of trust, but acceleration must not
occur if the deficiency in performance or payment is made good and any costs, fees \
and expenses incident to the preparation or recordation of the notice and incident to : \
the making good of the deficiency in performance or payment are paid within the o
time specified in subsection 2. }

4. The trustee, or other person authorized to make the sale under the terms of
the trust deed or transfer in trust, shall, after expiration of the 3-month period

following the recording of the notice of breach and election to sell, and before the ) l
making of the sale, give notice of the time and place thereof by recording the notice t

of sale and by:

(2007) 107-14 l

EXHBIT f
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DEEDS OF TRUST 107.080

(2) Providing the notice to each trustor and any other person entitled to notice
pursuant to this section by personal service or by mailing the notice by registered or
certified mail to the last known address of the trustor and any other person entitled to
such notice pursuant to this section;

{b) Posting a similar notice particularly describing the property, for 20 days
successively, in three public places of the township or city where the property is
situated and where the property is to be sold; and

(c) Publishing a copy of the notice three times, once each week for 3 consecutive
weeks, in a newspaper of general circulation in the county where the property is
situated.

5. Every sale made under the provisions of this section and other sections of
this chapter vests in the purchaser the title of the grantor and his successors in
interest without equity or right of redemption. A sale made pursuant to this section
may be declared void by any court of competent jurisdiction in the county where the
sale took place if:

(a) The trustee or other person authorized to make the sale does not substantially
comply with the provisions of this section;

(b) Except as otherwise provided in subsection 6, an action is commenced in the
county where the sale took place within 90 days after the date of the sale; and

(c) A notice of lis pendens providing notice of the pendency of the action is
recorded in the office of the county recorder of the county where the sale took place
within 30 days after commencement of the action.

6. If proper notice is not provided pursuant 1o subsection 3 or paragraph (a) of
subsection 4 to the grantor, to the person who holds the title of record on the date the
notice of default and election to sell is recorded, to each trustor or to any other
person entitled to such notice, the person who did not receive such proper notice may
commence an action pursuant to subsection 5 within 120 days after the date on
which the person received actual notice of the sale.

7. The sale of a lease of a dwelling unit of a cooperative housing corporation
vests in the purchaser title to the shares in the corporation which accompany the
lease.

[Part 1:173:1927; A 1949, 70; 1943 NCL § 7710]—(NRS A 1957, 631; 1959, 10;
1961, 23; 1965, 611, 1242; 1967, 198; 1979, 708; 1987, 1644; 1989, 1770; 2003,
2893; 2005, 1623; 2007, 2447)

WEST PUBLISHING CO.
Mortgages <= 335, 352.1-356, 369(2), 372(1), 378.
WESTLAW Topic No. 266.
C.1.5. Mortgages §§ 506-512, 551-552, 579, 602, 604, 608-620, 650, 655, 657-638, 678.

NEVADA CASES.

Recovery of property sold pursuant to section denied where plaintiff was financially
unable to redeem property. In a divorce action, where plaintiff wife sought to regain real
property formerly belonging to her but sold to defendant husband at execution sale, and then
sold 1o defendant’s friend by trustee under power of sale pursuant to NRS 107.080, on the
theory that defendant and his friend had conspired to procure sale by the trustee to cut off
plaintiff’s equity of redemption under NRS 21.200 and 21.210, evidence that plaintiff was
financially unable to redeem precluded the contention that she was led not to redeem by
representations of defendant, and justified denial of relief sought. Kraemer v. Kraemer, 79
Nev. 287, 382 P.2d 394 (1963)

Ratio of price to value. In an action to set aside sale of land by trustee on foreclosure of a
second deed of trust {see NRS 107.080), the fact that land had been sold at 28.5 percent of its
value did not justify setting aside the sale, because inadequacy of price, no matter how gross,
is mot sufficient ground for setting aside a sale legally made by trustee. There must also be
some element of fraud, unfairness or oppression which accounts for inadequacy in price.
Golden v. Tomiyasu, 79 Nev. 503, 387 P.2d 989 (1963), cited, Brunzell v. Woodbury, 85

107-15 (2007)
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D Individual sppearing without counsef Central Ofstrict of California
X Attorney for Movant

Attomey or Party Name, Address, Telephone & Fax Numbers, and California State Bar Number FOR COURY USE ONLY

Gary Owen Caris (SBN 088918)

Lesley Anne Hawes (SBN 117101) FILED & ENTERED
McKENNA LONG & ALDRIDGE LLP

444 South Flower Street, 8" Floor
Los Angeles, CA 90071 JUL 02 2009

Telephone: (213)688-1000; Facsimile: (213)243-6330

CLERK L..S. BANKRUPTCY COURT

BY williams DEPUTY CLERK

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA

In re: CHAPTER: 11

PALMILLA DEVELOPMENT COMPANY, INC., a Nevada corporation

CASE NO.: 1:09-bk-11504 MT

Debtor(s). | DATE: June 29, 2009
TIME: 10:00 a.m.
CTRM: 302

FLOOR:

ORDER GRANTING MOTION FOR RELIEF FROM THE AUTOMATIC STAY
UNDER 11 U.S.C. § 362 (Real Property)

(MOVANT: U.S. Bank National Association as Successor Trustee for the Registered Holders

of ML-CFC Commercial Mortgage Trust 2007-7, Commercial Mortgage Pass-Through

Certificate Series 2007-7, by and trhough Midland Loan Services, Inc., as its Special Servicer)

1. The Motion was: X Contested D Uncontested I:l Settled by Stipulation
2, The Motion affects the following real property (*Property”):
Street Address: See attached page
Apartment/Suite No.:
City, State, Zip Code:
Legal description or document recording number {including county of recording). See attached page
X See attached page.
3. The Motion is granted under. X 11 U.S.C. § 362(d)(1) X11U.8.C. §362(d)(2) D 11 U.8.C. § 362(d}{3)
D 11 U.S.C. § 362(d)(4)
4. As to Movant, its successors, transferees and assigns (‘Movant'), the stay of 11 U.5.C. § 362(a) is;
a. X Terminated as to Debtor{s) and Debtor's(s") bankruptcy estate.
b. [:] Annulled retroactively to the date of the bankruptey petition filing.
c. E] Modified or conditioned as set forth in Exhibit to this Order.
5. X Movant may enforce its remedies to foreciose upen and obtain possession of the Property in accordance with applicable non-
bankruptcy law, but may not pursue any deficiency claim against the Debtor{s) or property of the estate except by filing a Proof
of Claim pursuantto 11 U.5.C. § 501.
{This Qrder is continued on next page)
This form is mandatory by Order of the United States Bankruptcy Coun for the Central District of California,
January 2009 F 4001 "1 O.RP
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In re: Palmilla Development Company, inc., a Nevada corporetlon N CHAPTER 11

Drebtor(s). | CASE NUMBER 1:09-bk-11504 MT

6. El Movant shall not conduct a foreciosure sale before the following date (specify):

7. [ ] The stay shall remain in effect subject to the terms and conditions set forth in the Adequate Protection Attachment to this
Order.

8. D In chapter 13 cases, the trustee shali not make any further payments on account of Movant's secured claim after entry of this
Order. The secured portion of Movant's claim is deemed withdrawn upon entry of this Ordger without prejudice to Movant's
right to file an amended unsecured claim for any deficiency. Absent a stipulation or order to the contrary, Movant shall return
to the trustee any payments received from the trustee on account of Movant's secured claim after entry of this Order,

9. The filing of the petition was part of a scheme to delay, hinder and defraud creditors that involved either:

D transfer of all or part ownership of, or other interest in, the Property without the consent of the secured creditor or court
approval.

D multiple bankruptcy filings affecting the Property.

If recorded in compliance with applicable state laws goveming notices of interest of liens in the Property, this Order is binding and
effective under 11 U.S.C. § 362(d}4(A) and (B) in any other bankruptcy case purporting to affect the Property filed not later than
two (2) years after the date of entry of this Order, except that a debtor in a subsequent bankruptcy case may move for relief from
this Order based upon changed circumstances or for good cause shown, after notice and a hearing. Any federal, state or local
governmental unit that accepts notices of interests or liens in real property shall accept a certified copy of this Order for indexing
and recording,

1000

10. This Ceurt further orders as follows:

000138

a, |:| This Order shall be binding and effective despite any conversion of this bankruptcy case to a case under any other
chapter of Title 11 of the United States Code.

b. D The 10-day stay provided by Bankruptey Rule 4001(a)}3) is waived.
c. {7} The provisions set forth in the Extraordinary Relief Attachment shall also apply {attach Optional Form F 4001-10-ER).
d. [0 See attached continuation page for additional provisions.

United States Bankruplicy Judge

DATED: July 2, 2009

This form is mandatory by Order of the United States Bankruptcy Court for the Central District of California.

January 2009 F 400 1 "1 0 . RP

LA:17689794.1

000138




F 4001-10.RP

Order on Motion for Relief from Stay (Real Property) — Page 3 of 7

Inre: Palmilla Development Company, Inc., a Nevada corporation CHAPTER 11

Debtor(s). | CASE NUMBER 1:09-bk-11504 MT

Continuation Page for Order Granting Motion for Relief from the Automatic Stay, para. 2:

The Property consists of 157 separate apartment units with the following street addresses:

5815, 5845 and 5855 Nuevo Leon Street

5820, 5825, 5835, 5850, 5860 and 5865 Palmilla Street
5830,5840 and 5870 Barbosa Drive

5920 Palmilla Street #11 and 12

5925 Palmilla Street #3, 7, 8, 10 and 11

5945 Palmilla Street #7

5915 Nuevo Leon Street #1, 4, 9, 10 and 12

North Las Vegas, NV 89031

000139
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Debtor{s). | CASE NUMBER 1:09-bk-11504 MT

Legal Descnption of Property
The Property is located in Clark County, Nevada, and is legally described as follows:

Parcel One (1):

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES - PHASE 1, as
shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark
County, Nevada, as amended by Certificate of Amendment recorded March 15, 2005 in Book 20050315 as
Document No. 02792, Official Records, and by Certificate of Amendment recorded March 16, 2005 in Book
20050316 as Document No. 04327, Official Records.

Parcel Two (2):

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven (11) in Building Six (6); Lots One through Twelve (1-
12) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building Eight (8); Lots One
through Twelve (1-12) inclusive, in Building Nine (9), Lots One through Twelve (1-12) inclusive, in Building
Ten (10); Lots One through Twelve (1-12) inclusive, in Building Eleven (11); Lots One through Twelve (1-12)
inclusive, in Building Twelve (12); Lots One through Twelve (1-12) inclusive, in Building Thirteen (13); Lots
One through Twelve (1-12) inclusive, in Building Fourteen (14); Lots One through Twelve (1-12) inclusive, in
Building Fifteen (15); Lots One through Twelve (1-12) inclusive, in Building Sixteen (16); Lots One through
Twelve (1-12) inclusive, in Building Seventeen (17), Lots One through Twelve (1-12) inclusive, in Building
Eighteen (18); Lots One (1), Four (4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots
Eleven (11) and Twelve (12) in Building Twenty (20) of PALMILLA TOWNHOMES - PHASE 2 as shown by
map thereof on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County,
Nevada.

Parcel Three (3):

The non-exclusive easements appurtenant to the property described in Parcels One (1) and Two (2) over, across
and for the use of the Private Streets, Common Elements and Common Areas as delineated upon the of Plat of
PALMILLA TOWNHOMES - PHASE 2, as shown by map thereof on file in Book 115 of Plats, Page 49, in the
Office of the County Recorder of Clark County, Nevada, and upon the Plat of AMENDED PLAT OF
PALMILLA TOWNHOMES — PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the
Office of the County Recorder of Clark County, Nevada, as further set forth in that certain Declaration of
Covenants, Conditions and Restrictions and Reservation of Easements for Palmilla, recorded December 10,
2003 in Book 20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto
recorded August 21, 2006 in Book 20060821 as Document No. 003685, recorded September 6, 2006 in Book
20060906 as Document No, 00388, and recorded February 7, 2006 in Book 20060207 as Document No. 02991,
and recorded February 27, 2007 in Book 20070227 as Document No. 03972, Official Records.

This form is mandatory by Order of the Unitad States Bankruptcy Court for the Central District of California.

January 2009 F 4001 "10.RP

LA:17689794.1
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Order on Motion for Relief from Stay (Real Property) — Page 5 of 7

In ro: Paimilla Development Company, Inc., a Nevada corporation CHAPTER 11

Debtor{s). | CASE NUMBER 1:09-bk-11504 MT

CLARIFICATION

Legal Description of Property
Parce! One (1)

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES - PHASE 1, as
shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark
County, Nevada, as amended by Certificate of Amendment recorded March 15, 2005 in Book 20050315 as
Document No. 02792, Official Records, and by Certificate of Amendment recorded March 16, 2005 in Book
20050316 as Document No. 04327, Official Records,

Parcel Two (2):

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven (11) in Building Six (6); Lots One through Twelve (1-
12) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building Eight {8); Lots One
through Twelve (1-12) inclusive, in Building Nine (9); Lots One through Twelve (1-12) inclusive, in Building
Ten (10); Lots One through Twelve (1-12) inclusive, in Building Eleven (11); Lots One through Twelve (1-12)
inclusive, in Building Twelve (12); Lots One through Twelve (1-12) inclusive, in Building Thirteen (13); Lots
One through Twelve (1-12) inclusive, in Building Fourteen (14); Lots One through Twelve (1-12} inclusive, in
Building Fifieen (15); Lots One through Twelve (1-12) inclusive, in Building Sixteen (16); Lots One through
Twelve (1-12) inclusive, in Building Seventeen (17); Lots One through Twelve (1-12) inclusive, in Building
Eighteen (18); Lots One (1), Four (4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots
Eleven (11) and Twelve (12} in Building Twenty (20) of PALMILLA TOWNHOMES — PHASE 2 as shown by
map thereof on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County,
Nevada.

Parcel Three (3):

The non-exclusive easements appurtenant to the property described in Parcels One (1) and Two (2) over, across
and for the use of the Private Streets, Common Elements and Common Areas as delineated upon the of Plat of
PALMILLA TOWNHOMES - PHASE 2, as shown by map thereof on file in Book 115 of Plats, Page 49, in the
Office of the County Recorder of Clark County, Nevada, and upon the Plat of AMENDED PLAT OF
PALMILLA TOWNHOMES — PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the
Office of the County Recorder of Clark County, Nevada, as further set forth in that certain Declaration of
Covenants, Conditions and Restrictions and Reservation of Easements for Palmilla, recorded December 10,
2003 in Book 20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto
recorded August 21, 2006 in Book 20060821 as Document No. 003685, recorded September 6, 2006 in Book
20060906 as Document No. 00388, and recorded February 7, 2006 in Book 20060207 as Document No. 02991,
and recorded February 27, 2007 in Book 20070227 as Document No. 03972, Official Records.

This form is mandatory by Order of the United States Bankiuptcy Court for the Central District of California.
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In ro: Palmilla Developmant Company, Inc., a Nevada corporation
CHAPTER; 11

Dabt or{s). CASE NUMBER: 1:09-bk-11504 MT

NOTE: When using this form to indicate service of a proposed order, DO NOT list any person or entity in Category |.
Proposed orders do not generate an NEF because only orders that have been entered are placed on the CM/ECF docket.

PROOF OF SERVICE OF DOCUMENT

| am over the age of 18 and not a party to this bankruptcy case or adversary proceeding. My business address is: 444
South Flower Street, 8" Floor, Los Angeles, CA 80071.

A true and correct copy of the feregoing document described ORDER GRANTING MOTION FOR RELIEF FROM THE
AUTOMATIC STAY UNDER 11 U.S.C. § 362 (Real Property) will be served or was served (a) on the judge in chambers in
the form and manner required by LBR 5005-2(d); and (b) in the manner indicated below:

. TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING {“NEF") — Pursuant to controlling General
Order(s) and Loca! Bankruptcy Rule(s) (‘LBR"), the foregoing document will be served by the court via NEF and hyperlink

to the document. On June 28 2008 | checked the CM/ECF docket for this bankruptcy case or adversary proceeding and
determined that the following person(s} are on the Electronic Mail Notice List to receive NEF transmission at the email
address{es) indicated below:

Ron Bender — rb@linbrb.com

Katherine Bunker — kate.bunker@usdoj.gov

Antheny A, Friedman — aaf@inbrb.com

United States Trustee (SV) - ustpregion16.wh.ecf@usdoj.gov

(] service information continued on attached page

). SERVED BY U.S. MAIL OR OVERNIGHT MAIL(indicate method for each person or entity served):

On June 29, 2009 | served the following person(s) and/or entity(ies) at the last known address{es} in this bankruptcy case or
adversary proceeding by placing a true and correct copy thereof in a sealed envelope in the United States Mail, first class,
postage prepaid, and/or with an overnight mail service addressed as follows. Listing the judge here constitutes a
declaration that mailing to the judge will be completed ne later than 24 hours after the document is filed.

Palmilla Development Company, Inc. {Debtor)
7116 Valjean Avenue
Van Nuys, CA 91406

[J Service information continued on attached page

lll. SERVED BY PERSONAL DELIVERY, FACSIMILE TRANSMISSION OR EMALL (indicate method for each person or
entity served}. Pursuant to F.R.Civ.P, 5 andfor controlling LBR, on I served the following
person(s} and/or entity(ies) by personal delivery, or (for those who consented in writing to such service method), by
facsimile transmission and/or email as follows. Listing the judge here constitutes a declaration that personal delivery on
the judge will be completed no later than 24 hours after the document is filed.

[ Service information continued on attached page
I declare under penalty of perjury under the laws of the United States of America that the foregoing is true and correct.

June 29, 2009 Pamela A. Coates Is/ Pamela A. Coates

Date Type Name Signature

This form is mandatory. it has been approved for use by the United States Bankrupticy Coun for the Cantral District of California.

January 2009 F 4001-10.RP
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In ra: Palmilla Development Company, Inc., a Nevada corporation
CHAPTER: 11

Debt or(s). CASE NUMBER: 1:09-bk-11504 MT

NOTE TO USERS OF THIS FORM:
1) Aftach this form to the last page of a proposed Order or Judgment. Do not file as a separate document.
2) The tile of the judgment or order and all service information must be filled in by the party lodging the order.
3) Category |, below: The United States trustee and case trustee (if any} will always be in this category.
4) Category !l below: List ONLY addresses for debtor (and attorney), movant {or attorney) and person/entity (or attormey) who filed an
opposition to the requested relief. DO NOT list an address if person/entity is listed in category |.

NOTICE OF ENTERED ORDER AND SERVICE LIST

Notice is given by the court that a judgment or order entitled (specify) ORDER GRANTING MOTICON FOR RELIEF FROM
THE AUTOMATIC STAY UNDER 11 U.S.C. § 362 (Real Property) was entered on the date indicated as “Entered” on the
first page of this judgment or order and wilt be served in the manner indicated below:

I. SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING {("NEF") - Pursuant to controlling General Order(s)
and Local Bankruptcy Rule(s), the foregoing document was served on the following person(s) by the court via NEF and
hyperlink to the judgment or order. As of June 29, 2009, the following person(s) are currently on the Electronic Mail Notice
List for this bankruptcy case or adversary proceeding to receive NEF transmission at the email address(es) indicated
below.

Ron Bender — rb@inbrb.com

Katherine Bunker — kate bunker@usdoj.gov

Gary Owen Caris — gearis@mckennalong.com

Anthony A. Friedman — aaf@Inbrb.com

Lesley Anne Hawes — lhawes@mckennalong.com

United States Trustee (SV) — ustpregion16.wh.ecf@usdoj.gov

(0 Service information continued on attached page

It. SERVED BY THE COURT VIA U.S. MAIL: A copy of this notice and a true copy of this judgment or order was sent by

United States Mail, first class, postage prepaid, to the following person(s) and/or entity(ies) at the address(es) indicated
below:

Palmilla Development Company, Inc. (Debtor)
7116 Valijean Avenue
Van Nuys, CA 91406

[0 Service information continued on attached page

lll. TO BE SERVED BY THE LODGING PARTY: Within 72 hours after receipt of a copy of this judgment or order which
bears an "Entered” stamp, the party lodging the judgment or order will serve a complete copy bearing an *Entered” stamp
by U.S. Mail, ovemight mail, facsimile transmission or email and file a proof of service of the entered order on the
following person(s} and/or entity{ies) at the address(es), facsimile transmission number(s), and/or email address(es)
indicated below:

(0 Service information continued on attached page

This form is mandatory. It has been approved for use by the United States Bankruptcy Court for the Central District of California.

Januery 2009 F 4001-10.RP

LA:17689794.1
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Coates, Pamela

From: cmecfthelpdesk@cach.uscourts.gov

Sent:  Thursday, July 02, 2009 9:19 AM

To: Courntmail@cacb.uscourts.gov

Subject: 1:09-bk-11504-MT Motion for relief from the automatic stay REAL PROPERTY (BNC-PDF)

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy
permits attorneys of record and parties in a case (including pro se litigants) to receive one free
electronic copy of all documents filed electronically, if receipt is required by law or directed by the
filer, PACER access fees apply to all other users. To avoid later charges, download a copy of each
document during this first viewing. However, if the referenced document is a transcript, the free
copy and 30-page limit do not apply.

U.S. Bankruptcy Court
Central District Of California
Notice of Electronic Filing
The following transaction was received from Williams, Jewell entered on 07/02/2009 at 08:31 AM PDT
and filed on 07/02/2009
Case Name: Palmilla Development Company, Inc.

Case Number: 1:09-bk-11504-MT
Document Number: 83

Docket Text:
Order Granting Motion for relief from the automatic stay REAL PROPERTY (BNC-PDF) (Related Doc
# [44]) Signed on 7/2/2009 (Williams, Jewell)

The following document(s) are associated with this transaction:

Document description:Main Document

Original filename:/data/docs1/ECF/ADI/cacb_live/realtime/documents/69146262-7f4f-473¢c-a9¢d-54 1 e'
Electronic document Stamp:

[STAMP bkecfStamp_ID=1106918562 [Date=07/02/2009] [FileNumber=26503767-0)
[61ddc3369d95662894a075d27b5b78d58c83d24146191f08edf874aecdd81edHec5d6a8efafdafd2d 5f446¢
1:09-bk-11504-MT Notice will be electronically mailed to:

Ron Bender on behalf of Debtor Palmilla Development Company, Inc.
rb@Inbrb.com

Katherine Bunker on behalf of U.S. Trustee United States Trustee (SV)
kate.bunker@usdoj.gov

Gary O Caris on behalf of Creditor Lasalle Bank National Association

7/2/2009

000144
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gearis@mckennalong.com, pcoates@mckennalong.com

Anthony A Friedman on behalf of Debtor Palmilla Development Company, Inc.

aaf@Inbrb.com

Lesley A Hawes on behalf of Creditor Lasalle Bank National Association
lhawes@mckennalong.com, pcoates@mckennalong.com

United States Trustee (SV)
ustpregion16.wh.ecf@usdoj.gov

1:09-bk-11504-MT Notice will not be electronically mailed to:

7/2/2009

Page 2 of 2
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MICHAEL F. LYNCH, ESQ.

Nevada Bar No, 8555 S
MLynch@lrlaw.com

LEWIS AND ROCA LLP o
3993 Howard Hughes Parkway, Suite 600 7. -,
Las Vegas, Nevada 8§9169-5996 —— .
Telephone: (702) 949-8200

Facsimile: (702) 949-8398

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For | Case No.: 09-A595321
The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7 Dept. No.: IX
Commercial Mortgage Pass-Through

Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special

Servicer, NOTICE OF ENTRY OF ORDER
APPOINTING RECEIVER
Plaintiff,
VS, A-00-595321-C

Palmilla Development Co.; Inc., a Nevada
corporation; and Roe Corporations X to XX,

i

Please take notice that an Order Appointing Receiver was entered in the above entitled

Defendants.

matter on September 4, 2009 in the above matter. A copy of which is attached hereto as

Exhibit 1.

DATED this ?" day of September, 2009.
LEWIS AND ROCA L

Tuels. I

MICHAEL F. LYNCH, ESQ.

Nevada Bar No. 8555

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169

Attorneys for Plaintiff

-1- 499840_1.DOC
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CERTIFICATE OF SERVICE

I hereby certify that service of the foregoing NOTICE OF ENTRY OF ORDER
APPOINTING RECEIVER was made this q-heday of September, 2009 by depositing a copy

for mailing, first class mail, postage prepaid, at Las Vegas, Nevada, addressed to the following:

Brent Larsen, Esq.
DEANER, DEANER, SCANN, MALAN & LARSEN
720 S. Fourth Street, #300
Las Vegas, NV 83101

Attorneys for Defendant

Ly S0

#h enfployee of Lewis and Roca LLP

2 499840 _1.DOC
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ORD

MICHAEL F, LYNCH, ESQ.

Nevada Bar No. 8555
MLynch{@lrlaw.com

LEWIS AND ROCA LLP

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169-5996
Telephone: (702) 949-8200

Facsimile: (702) 949-8398

Attorneys for Plaintifi

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee
For The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through
Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special
Servicer,

Plaintiff,
vs.

Palmilla Development Co., Inc., a Nevada
corporation; and Roe Corporations X to XX,

Defendants.

Case No.: 09-A595321

Dept. No.: IX

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND

ORDER APPOINTING RECEIVER

Date of Hearing: 8/18/2009
Time of Hearing: 9:00 a.m.

This matter came before the Court on August 18, 2009, on U.S. Bank National

Association as Trustee For The Registered Holders of ML-CFC Commercial Mortgage Trust

2007-7 Commercial Mortgage Pass-Through Certificates Series 2007-7, by and through

Midland Loan Services, Inc., as its Special Servicer’s (“Plaintiff””) Application for an Order to

Appear and Show Cause Why a Receiver Should not be Appointed on Order Shortening Time,

which was originally scheduled to come on for hearing on August 13, 2009.

Palmilla Development Co., Inc. (“Defendant™) filed a Countermotion for a Continuance

and Opposition to Application for Order to Show Cause. On August 13, the Court granted

Defendant a continuance of the hearing to August 18, On August 17, Plaintiff filed a Reply

-1- 497360_4.DOC

Oirder Annaintine Receiver
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Brief in Support of Appointment of Receiver. No other documents or briefing was submitted in
connection with the order to show cause hearing.

Michael F. Lynch, Esq. appeared on behalf of Plaintiff and Brent Larson, Esq. appeared
on behalf of Defendant. Also present was Mr. Hagai Rapaport, a corporate representative of
Defendant.

The Court read and considered the pleadings and papers filed herein, the oral argument
of counsel, and good cause appearing therefor, the Court rules as follows:

FINDINGS OF FACT

Plaintiff provided credible and admissible prima facie evidence of the following facts.
Unless otherwise noted herein, Defendant either conceded and/or failed to dispute the following
facts in the briefing and papers filed in connection with the Order to Show Cause hearing or
otherwise during oral argument. Therefore, good cause appearing, the Court therefore makes
following findings of facts:

1. Defendant borrowed $20,150,000.00 with interest from Artesia Mortgage Capital
Corporation, a Delaware corporation (“Original Lender”) on or about March 28, 2007 (the
*Loan™).

2. The Loan is evidenced by, among other things, that certain Fixed Rate Note
dated March 28, 2007, bearing an authorized signature on behalf of the Borrower (the
“Promissory Note™). (A true and correct copy of the Promissory Note was attached to
Plaintiff’s Application as Exhibit “3").

3. The Loan was and is secured by that certain Commercial Deed of Trust,
Security Agreement, Fixture Filing Financing Statement and Assignment of Leases, Rents,
Income and Profits (as same may have been amended) recorded in the Clark County Recorders’
Office as Document No. 20070330-0002946 (“Deed of Trust™). (A true and correct copy of the
Deed of Trust was attached to Plaintiff*s Application as Exhibit “4™),

4. The Loan was and is further secured by that certain Assignment of Leases,

Rents, Income and Profits (as same may have been amended) recorded in the Clark County

2. 497360_4.D0C

Orrder Annnintine Rereiver
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Recorders’ Office as Document No. 20070330-0002947 (“Assignment of Rents™). (A true and
correct copy of the Assignment of Rents was attached to Plaintiff’s Application as Exhibit “5”)

5. Original Lender assigned all of its rights and interests in and to the Deed of Trust
and the Assignment of Rents to the Plaintiff pursuant to that certain Assignment of (a)
Commercial Deed of Trust, Security Agreement, Fixture Filing Financing Statement and (b)
Assignment of Leases, Rents, Income and Profits And Assignment of Assignment of Leases,
Rents, Income and Profits recorded in the Clark County Recorders’ Office as Document No.
20080103-0000543 (the “Assignment of Deed of Trust”). (A true and correct copy of the
Assignment of Deed of Trust was attached to Plaintiff’s Application as Exhibit “6”).

6. LaSalle Bank resigned its position as trustee on or about June 30, 2008, and
Wells Fargo Bank, N.A., was appointed as successor trustee (A true and correct copy of the
Resignation of Trustee and Notice of Appointment of Successor Trustee were collectively
attached was attached to Plaintiff’s Application as Exhibit “77).

7. Wells Fargo Bank, N.A, then resigned its position as trustee on or about
December 30, 2008, and U.S. Bank National Association was appointed as successor trustee (A
true and correct copy of the Resignation of Trustee and Notice of Appointment of Successor
Trustee were collectively attached to Plaintiff’s Application as Exhibit “8™).

8. Pursuant to the Assignment of Deed of Trust, the Plaintiff holds all beneficial
interest under the Deed of Trust and the Assignment of Rents, and is thereby authorized and
empowered to bring this action.

g, As detailed more fully in the Deed of Trust, the real property securing the
Promissory Note (the “Real Property”) is identified by the Clark County Tax Assessor Parcel
Nos:

8. 124-30-311-031;

b. 124-30-312-014 and 015;

c. 124-30-312-017 and 018;

d. 124-30-312-025 — 169, inclusive;

-3- 497360_4.DOC
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E. 124-30-312-171 and 172,

f 124.30-312-177; and

g. 124-30-312-180 — 182, inclusive,
more commonly referred to as the Palmilla Townhomes, generally located northeast of the
intersection of West Ann Road and North Decatur Boulevard in North Las Vegas, and more
specifically described in the Legal Description attached was attached to Plaintiff’s Application
as Exhibit “9".

10.  The Real Property is a development of an estimated 155' single-family rental
townhomes, each of which is currently generating, or capable of generating, rental income,
Occupancy is estimated to be approximately 80%.

11.  The Promissory Note and the Deed of Trust provided that Defendant was to
remit monthly payments in a constant amount of $111,530.40, with a final maturity date of
April 1], 2018,

12. Defendant is in substantial arrears on interest and other monies owed to Plaintiff
including fees, other penalties, and other fees and costs.

13.  Defendant is in default of its obligations to Plaintiff, by its failure to make past
due payments. This failure constitutes “Events of Default” under the Loan, the Promissory
Note, the Deed of Trust, and the Limited Recourse Obligations Guarantee.

14.  Defendant’s counsel conceded in open court that the Deed of Trust authorizes the
appointment of a receiver, but Defendant nevertheless argued against it on the alleged grounds
that a receiver was unnecessary because the Plaintiff could acquire actual ownership of the
property within the next 21 days, by proceeding with noticing a foreclosure sale of the property.,

15.  Greystar Real Estate Partners, with John Rials as its agent (“Receiver”) is

qualified to act as Receiver in this action, to take possession, custody, and control of the

Property.

' Plaintiff believes a more accurate estimate is 157 units.
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16.  Plaintiff has asserted that the proposed compensation schedule for the Receiver
is reasonable and customary rate for properties of this size and type. Defendant orally disputed
that the proposed Receiver’s compensation schedule is reasonable and/or customary during the
August 18th hearing. The Court shall defer its final determination of whether the
aforementioned proposed Receiver fees are reasonable and customary, pending a hearing on the
further briefing from the parties as may be submitted.

CONCLUSIONS OF LAW

The Court makes the following legal conclusions:

17.  The Loan Documents are valid and enforceable contracts.

18.  The Loan Documents provide for the appointment of a Receiver upon the
occurrence of an Event of Default.

19.  Events of Default and/or other breaches of the Loan Documents have been
committed by Defendant and remain uncured as of August 18, 2009.

20. The appointment of a Receiver is authorized and is necessary to conserve,
preserve, protect, administer, and continue to operate certain real property and improvements
commonly known as relating to the Property, to allow the Receiver to:

2. Appraise the Property;

b. Evaluate the physical and financial condition of the Property,

c. Evaluate the current tenancies for market reasonableness, suitability, and
stability;
d. Evaluate the best method of marketing, disposing, or otherwise

converting the Property into cash, such that the damages and any
deficiency between the amount owed by Defendant and the amount
realized by such conversion are minimized;

e. In light of the results of these aforementioned evaluations, determine and
select options for maximizing the market value and/or marketability of

the Property; and
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1 £ Undertake efforts to maximize the market value and/or marketability of
2 the Property.

3 21, Inlight of the foregoing findings of fact and conclusions of law, Plaintiff is

4 || contractually entitled to the Appointment of a Receiver, on the terms and conditions as provided

for herein, subject to further order of the Court.
ORDER
Therefore, IT IS HEREBY QRDERED as follows:

1. Receiver’s Oath

e - N W

The Receiver shall execute a Receiver’s Oath. The Receiver's Qath may be filed by
10 || facsimile transmission and this Order shall become effective upon the Court’s receipt of such
11 |]facsimile transmission; provided, however, that the Receiver replace the facsimiles with

12 {i originals within seven (7) days of filing,

13 2. Receiver’s Fees
14 The Court’s final determination of the Receiver’s Fees shall be deferred pursuant to the

GG1L000
000155

15 || following conditions. Defendant shall file any opposition to the reasonableness of the proposed
16 ||Receiver’s Fees on or before September 8, 2009, Plaintiff shall file its reply within 10 days of
17 || any such cbjection, by September 18. Regardless of whether Defendant files an objection, the
18 || Court will make its final determination on the proposed Receiver’s Fees on September 24,
19 (| 2009, at 9:00 a.m., or as soon thereafter as counsel may be heard.

20 The deferral of the Receivership fees notwithstanding, in addition to whatever Receiver
21 || fees are ultimately approved, the Receiver shall also be reimbursed for all costs and expenses as
22 || are reasonable and necessary for the Receiver to accomplish the purposes and tasks set forth in
23 || this Order, including, but not limited to legal expenses, the premium incurred to obtain the

24 1| Receiver’s bond, travel, mileage, faxes, copics, photographs, printing and similar Receiver-

25 || provided benefits, which shall be accounted for in the monthly financial report. Five (§) days
26 || after submission of the monthly report, without further Order of the Court, the Receiver shall be

entitled to its fees and costs. Notwithstanding periodic payment of fees and expenses, the
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Defendant reserves the right to object to any fees or costs at such time as the receiver files its
periodic reports to seek confirmation of all their transactions.

3. Receiver’s Authority and Duties

(A)  Except as otherwise provided in Paragraph 10, the Receiver shall take
immediate and exclusive possession, custody and control of all real and perscnal property
owned by Defendant,? including, without limitation, all equipment, fixtures, furnishings,
records, inventory, assets, royalties, rents, receivables, accounts, deposits, equities, and profits
whatsoever. Receiver shall care for, preserve and maintain the Property, and may incur any
expenses necessary for this purpose. All such expenses shall be paid from funds of the
Receivership Estate,

(B)  The Receiver is hereby given the power and authority usually held by
receivers and reasonably necessary to accomplish the purpose of this Receivership including,
without limitation, the specific power to:

i. Change any and all tocks on the Property and limit access thereto;

it, Maintain, protect, collect, sell, liquidate, or otherwise dispose of
property; provided, however, that the Receiver shall not sell or otherwise dispose of any
property, other than in the ordinary course of business. Notwithstanding the foregoing, the sale,
liquidation, or other conversion of any real property by the Receiver shall be subject to prior
Court approval;

iii. Except as otherwise provided in Paragraph 10, take possession of
all funds in all bank and other deposit accounts of the Defendant; open, transfer and change all

bank and trade accounts relating to the Property, so that all such accounts are in the name of the

? With respect to the computer(s) that is/are located at the Property used by Defendant or its
enployees in operating the Property, Defendant has represented to Plaintiff that these are not
the property of Defendant. As such, Defendant shall be allowed to remove the computer(s)
from the Property, but Plaintiff and Receiver reserve all rights to contest or challenge
Defendant’s ownership or possessory rights to said computer(s) in the future. Defendant and
Plaintiff shall work together in good faith to allow the Receiver to harvest Property-related data
from the computer(s). Receiver shall take all reasonable efforts to refrain from accessing or
taking data unrelated to the Property.
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Receiver; and make disbursements in payment of expenses incurred by the Receiver in
accordance with this Order;

iv. Hire, on a contract basis, professionals, employees, real estate
brokers, general contractors, tradesmen, and other personnel or entities necessary to manage,
preserve, market and sell the Receivership Property;

v. Retain existing employees of the Defendant or related parties as
Defendant’s employees in order to continue any business operations. As of the date and time
this order is entered, Defendant shall no longer be deemed to be the employer of any employee
working at or on the Property. If the Receiver chooses to retain any such employee(s), the
Receiver shall carry said employee on its books in connection with payroll taxes, workers
compensation insurance, and related costs;

vi, Hire, employ, pay and terminate servants, agents, employees,
clerks and accountants; purchase materials, supplies, advertising, and other services at ordinary
and usual rates and prices using funds that shall come into the Receiver’s possession; collect or
compromise debts of the Receivership Estate; incur risks and obligation ordinarily incurred by
owners, mangers, and operators of similar enterprises, which in the Receiver’s reasonable
judgment, are necessary for the operation of the business, and no such risk or obligation
incurred shall be the personal risk or obligation of the Receiver but only that of the Receivership
Estate;

vii.  Reject any leases or unexpired contracts of the Defendant that are,
in the Receiver’s judgment, burdensome on the Receivership Estate, subject to Court approval;

viii. Make and enter into leases for a term not exceeding one year,
obtain and eject tenants, and set or modify rents and terms of rent without this Court’s prior
approval;

ix, Borrow funds from Plaintiff required to continue operation of the
existing business. Nothing in this Order shall obligated Receiver to advance any such funds.

Nothing in this Order shall obligate Plaintiff to provide such funds and Plaintiff shall be entitled
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to the issuance of a Receiver’s Certificate in the event it does advance such funds, in accordance
with Section 16 of this order;

X. Collect all rents, profits and income, which now or hereafter may
be due from the operation of any business connected with the Property and improvements
thereon, including such rents, income and profits presently held in bank accounts for the
Property;

xi, Employ and compensate unlawful detainer attorneys or eviction
services with respect to the operation of the Property without prior Court approval,

Xii. With prior Court approval, abandon property the Receiver
considers to be of little or no value to the Receivership Estate;

xiii.  Retain inspectors and others reasonably necessary to investigate
the status and condition of the Property. The Receiver shall report to the Court what it learns
from such inspections, and recommend to the Court what action should be taken with regard to
repairs and rehabilitation of the Property;

xiv.  The Receiver shall not make any capital expenditure in excess of
$5,000 without prior approval from the Court, except for matters pertaining to health, safety, or
welfare or exigent circumstances; and

Xxv.  The Receiver shall have the discretion, but not the obligation, to
exercise such rights as Receiver deems necessary to preserve and protect the Receivership
Property.

(C)  The Receiver shall not be obligated to file any federal or state income tax,
returns, schedules or other forms, which continue to be an obligation of the Defendant.

4, Overhead Expenses of Receiver

All fees and expenses incurred by the Receiver, which pertain solely to the Receiver’s
general office administration and/or overhead, including, but not limited to office supplies,

employee wages, taxes and benefits and other charges shall not be an expense of the
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Receivership Estate unless incurred directly and solely for the benefit of the Receivership

Estate.

5. Inventory
Within thirty (30) days after entry of this Order hereunder, the Receiver shall file an

inventory of all of the personal property taken into possession pursuant to this Order.

6. Security Deposits

Any security or other deposits which tenants have paid to Defendant or its agents and
which are not paid to the Receiver, and over which the Receiver has no control, shall be
obligations of the Defendant and the Receiver may, but shall not be obligated to, refund such
deposits without an Order of this Court. Any other security or other deposits that tenants have
paid or may pay to the Receiver or which Defendant actually tums over to the Receiver, if
otherwise refundable under the terms of their leases or agreements with the Receiver, may be

refundable by the Receiver in accordance with the leases or agreements.

7. Monthly Reports
The Receiver shall prepare and serve on Plaintiff and Defendant interim reports of the

condition and operation of the Property in the Receivership Estate within thirty (30) days of the
closing of each accounting period or month. These interim reports shall include the Receiver’s
fees and expenses of the Receivership Estate, including fees and costs of accountants and
attorneys authorized by the Court, incurred for each reporting period in the operation and
administration of the Receivership Estate. The Receiver shall follow accounting standards
typical for similar properties, and may enlist the aid of accountants for preparation of Receiver’s
reports to the Court. Any objections to the Monthly Reports must be received within twenty
(20) days of service of said interim report(s) in order to be timely and censidered by the Court.

3. Management of the Property and/or Business Entity

Receiver shall operate and manage the Property including, but not limited to, collecting
rent, and operating any related business entity. The Receiver may employ such agents,

independent contractors, employees and management companies to assist Receiver in managing
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the Receivership Property including, but not limited to, a company in which Receiver is a
principal, provided the amount of compensation paid to any such agent or firm is comparable to
that charged by similar entities for similar services. Receiver may undertake the risks and
obligations ordinarily incurred by owners, managers and operators of similar businesses and
enterprises and Receiver shall pay for these services from the funds of the Receivership Estate.
No such risk or obligation so incurred shall be the personal risk or obligation of this Receiver,
but shall be the risk and obligation of the Receivership Estate, All who are acting, or have acted,
on behalf of the Receiver at the request of the Receiver are protected and privileged with the
same protections of this Court as the Receiver has.

9, Police Assistance

Receiver may request assistance of law enforcement officials when taking possession, or
at any other time during the term of the Receivership, if in the opinion of Receiver, such
assistance is necessary to preserve the peace and protect the Receivership assets.

10.  Bank Accounts

With reference to the Order Granting Motion for Relief from the Automatic Stay,
cntered cn July 2, 2009, in In re: Palmiila Development Company, Inc., 1:09-bk-11504 MT,
pending in the United States Bankruptcy Court, Central District of California, and subject to the
entry of an order from that Court clarifying the Stay Relief Order as it relates to funds now
remaining in Defendant’s/Debtor in Possession’s accounts, the Receiver shall take possession
of, and receive from all depositories, banks, brokerages and otherwise, any money on deposit in
such institutions belonging to or arising from the operation of the Property, whether such funds
be in accounts titled in the name of the Defendant or not, and Receiver may indemnify the
institution upon whom such demand is made, and is empowered to open or close any other
accounts.

Receiver shall deposit monies and funds collected and received in connection with the
Receivership Estate at federally-insured banking institutions or savings associations which are

not parties to this case. Monies coming into the possession of the Receiver and not expended for
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any purposes herein authorized shall be held by the Receiver pending further orders of this
Court. Additionally, Monies on deposit as of August 28, 2009, shall not be considered in
calculating the Receiver’s management fee of 3% of the Total Income, or a minimum of $25 per
unit per month, whichever is greater (simply stated, the Receiver shall not receive 3% of these
funds simply for accepting tender of these funds by Defendant).

11.  Use of Funds

The Receiver shall pay only those bills that are reasonable and necessary for the
operation or the protection of the Receivership Property and shall allocate funds in the
following order of priority: (1) the costs and expense of the Receiver and the Receivership
Estate including its utilities, insurance premiums, salaries and wages of employees working at
the Receivership Property, general and special taxes or assessments levied on the Property and
improvements thereon; (2) amounts due to Plaintiff; and (3) the creation and retention by the
Receiver of a reasonable working capital fund.

12.  Utilities

Any utility company providing services to the Property, including gas, electricity, water,
sewer, trash collection, telephone, communications or similar services, shall be prohibited from
discontinuing service to the Property based upon unpaid bills incurred by Defendant. Further,
such utilities shall transfer any deposits held by the utility to the exclusive control of such
Receiver and be prohibited from demanding that the Receiver deposit additional funds in
advance to maintain or secure such services. New accounts under the name of the Receivership
shall be established within thirty (30) days, Utility companies are prohibited from discontinuing
service while the new Receivership accounts are in process of being established,

13. Mail

Receiver may issue demand that the U.S. Postal service grant exclusive possession and
control of mai} including postal boxes as may have been used by Defendant and may direct that

certain mail related to the Property and its business be re-directed to Receiver,
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14,  Insurance

The Receiver shall determine upon taking possession of the Property whether in the
Receiver’s judgment, there is sufficient insurance coverage. With respect to any insurance
coverage in existence or obtained, the Receiver, Plaintiff and the property management
company, if any one exists, shall be named as an additional insured on the policies for the
period of the Receivership. If sufficient insurance coverage does not exist, the Receiver shall
immediately notify the parties to this lawsuit and shall have thirty (30) calendar days to procure
sufficient all-risk and liability insurance on the Property (excluding earthquake and flood
insurance) provided, however, that if the Receiver does not have sufficient funds to do so, the
Receiver shall seek instructions from the Court with regard to adequately insuring the Property.
The Receiver shall not be responsible for claims arising from the lack of procurement or
inability to obtain insurance.

15.  Legal Counsel

Receiver may hire independent legal counsel and pay such persons for their services at
such rates as the Receiver deems reasonably appropriate for the services provided, and subject
to prior Court approval.

16. Receiver’s Certificates

In the event that income from the operation of the Property is insufficient to meet
normal operating expenses and costs, the Receiver is authorized to borrow money from Plaintiff
and to issue Receiver’s Certificates to secure such indebtedness. The total amount of all monies
borrowed and Receiver's Certificates issued shall be subject to the further order of this Court, as
provided for in Plaintiff’s security instrument.

17. Plaintiff to Notify Receiver of the Appearances of all Parties

Plaintiff is ordered to promptly notify the Receiver of the names, addresses, and
telephone numbers of all parties and their counsel who appear in the action, so that the Receiver

may give notice to all parties of any matters affecting the Receivership.
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18. Recejver’s Final Report and Account

As soon as is practicable after the Receivership terminates, the Receiver shall file, serve,
and set for hearing in this Court its Final Report and Account. Notice shall be given to all
persons whom the Receiver has received notice of potential claims against the Receivership
Estate.

The motion to é.pprovc the final report and accounting, and for discharge of the
Receiver, shall contain a summary of the Receivership accounting including enumeration, by
major categories, of total revenues and total expenditures, the net amount of any surplus or
deficit with supporting facts, a declaration under penalty of perjury of the basis for the
termination of the Receivership, and evidence to support an order for the distribution of any
surplus, or payment of any deficit, in the Receivership Estate.

19.  Instructions from the Court

The Receiver and the parties to this case may at any time apply to this Court for
instructions or orders. The Court may grant any order requested by the Receiver, without further
notice of hearing, if no objection is filed with the Court and served on the Receiver and the
parties within twenty (20) days after the filing and service of Receiver’s request.

20.  General Provisions

(A} No person or entity shall file suit against the Receiver, or take other
action against the Receiver, without an order of this Court permitting the suit or action,
provided, however, that no prior Court order is required to file a motion in this action to enforce
the provisions of this Order or any other order of this Court in this action.

(B}  The Receivership Estate and its employees, agents, attorneys and all
professionals and management companies retained by the Receiver shall have no liability for
any obligations, or debts incurred by Defendant, The Receiver and its employees, agents and
attorneys shall have no personal liability, and they shall have no claim asserted against them
relating to the Receiver’s duties under this QOrder, without prior authority from this Court as

stated in (A) above.
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(C) Nothing contzined in the Order of the Court shall be construed as

obligating or permitting the Receiver to advance its own funds to pay any costs and expense of

the Receivership Estate.

(D) The parties to this litigation shall refrain from interfering with the

Receiver's taking or exercising of custody, control, or possession of the Property (including the

applicable books, records, bank accounts, and financial statements), or with the Receiver’s

conduct of its duties as set forth in this Order.

DATED this 2™ day of September, 2009.

September (9. Y\J, 2009.

Submitted by:
LEWIS AND ROCA LL.

“Hiug ’

JENNIFER P. TOGLIATTI
DISTRICT COURT JUDGE

September 2 , 2009,

Approved as to form asdTomtont by:
DEANER, DEANER, SCANN, MALAN &

Michael F. Lynch, Esq. {/
Nevada Bar No. 8555

Brent Larsen, Esq.
Nevada Bar No. 1184

3993 Howard Hughes Pkwy., Suite 600 720 S. Fourth Street, #300

Las Vegas, Nevada 89169
Attorneys for Plaintiff’

Las Vegas, NV 89101
Attorneys for Defendant
IED COPY

Doct?rﬁamlrfﬂncueo I8 A

TRUE AND CORRECT COPY

OF THE ORIGINAL ON FILE

3Ep 04 2008
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Lewis and Roca LLP
3993 Howard Hughes
Parkway, Suite 600
Las Vegas, Nevada 89169

NOTC
MICHAEL F. LYNCH, ESQ.

Nevada Bar No. 8555
MLynch@LRILaw.com

LEWIS AND ROCAL LLP

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

Telephone: (702) 949-8200

Facsimile: (702) 949-8398

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For The
Registered Holders of ML-CFC Commercial
Mortgage Trust 2007-7 Commercial Mortgage
Pass-Through Certificates Series 2007-7, by and
through Midland Loan Services, Inc., as its Special
Servicer,

Plaintiff,
VS.

Palmilla Development Co., Inc., a Nevada
corporation; and Roe Corporations X to XX,

Defendants.

U.S. Bank National Association as Trustee For The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series

2007-7, by and through Midland Loan Services, Inc., as its Special Servicer (“Lender”), by and

/11
/1]
/11
111
/11
/11
/11
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Electronically Filed
02/24/2010 03:10:26 PM

Ry

CLERK OF THE COURT

Case No. A-09-595321-C

Dept. No. IX

NOTICE OF FILING EXHIBIT IN
SUPPORT OF PLAINTIFF’S
MOTION TO APPROVE SALE OF
RECEIVERSHIP PROPERTY

Date of Hearing: 3/18/10
Time of Hearing: In-Chambers
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Lewis and Roca LLP
3993 Howard Hughes
Parkway, Suite 600
Las Vegas, Nevada 89169

000167

through its undersigned counsel, hereby file Exhibit 1 in support of Plaintiff’s Motion to Approve

Sale of Receivership Property. The following document is attached herein:

Exhibit 1: Agreement for Sale and Purchase Property dated February 5, 2010

DATED February 24, 2010.

LEWIS AND ROCA LLP

MICHAEL F. LYNCH, ESQ.
Nevada Bar No. 8555

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169

(702) 949-8200

(702) 949-8398 (fax)

Attorneys for Plaintiff
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Lewis and Roca LLP
3993 Howard Hughes
Parkway, Suite 600
Las Vegas, Nevada 89169

000168

CERTIFICATE OF SERVICE
I hereby certify that service of the foregoing NOTICE OF FILING EXHIBIT IN

SUPPORT OF PLAINTIFF’S MOTION TO APPROVE SALE OF RECEIVERSHIP
PROPERTY was made this éff 7.kgay of February, 2010, by depositing a copy for mailing, first
class mail, postage prepaid, at Las Vegas, Nevada, addressed to the following:

Brent Larsen, Esq.

DEANER, DEANER, SCANN, MALAN & LARSEN

720 S. Fourth Street, #300

Las Vegas, NV 89101

Attorneys for Defendant

ff

employee of Lewis and Roca LLP
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SELLER: Greystar Real Estate Hariners, John Rials as agent, as duly
appointed Receiver of the Property, pursuant o that certain
Order Appointing jver submitted by Lender in connection
with the Lawsuit
BUYER: Pacifica Companies LEC, a Callfomia limited Rabilily
company
EXECUTION DATE: é’, |, 2010
PROPERTY: Palmilla Townthomes, 157 units of 300 units, generatly -
located northeast of the Intersection of West Ann Road and
North Decatur Boulevard in North Las Vegas, Nevada
TABLE OF CONTENTS
ARTICLE DESCRIPTION PAGE
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AGRE . AND PURCHASE OF PROPE

Greystar Real Estate Partners, John Rials as agent, as duly appointed Receiver of
the Property, pursuant to that certain Order Appointing Receiver submifted by Lender in
connection with the Lawsuit ("Seller”}, and Pacifica Companies LLC, a California limited
Hability company (“Buyer”), whose address is 1785 Hancock Street, Suite 100, San Diego,
Californ ga “?21 10, and whose Taxpayer ldentification Number is 20-1095984, hereby agree
on this day of 2010 (the “Effective Date”), that Seller shall sell to Buyer and

.Buyer shall purchase fro Seller, upoh the following terms and conditions and for the price

herein set forth, the Propetty, as such term is defined in Article | of this Agreement.

ARTICLE
DEFINED TERMS

1.1 Definitions. As used herein, the following terms shail have the following meanings:
(a) “Agreement” shall mean this Agreement for Sale and Purchase of Property

eXECUey by Both Seller and Buyer.

(b} "Business Day" shall mean any day on which business is conducted by
national banking institutions in Clark County, State of Nevada.

{z) "Borrower” shall mean Palmilla Development Co., Inc., a Nevada corporstion,
and the Defendant in the Lawsuit.

{d) "Closing” shall mean the execution and delivery of the Deed, the Bill of Sale
and the other instruments 1o be executed by Seiler conveying the Property to Buyer and the
payment by Buyer to Selfer of the Purchase Price.

(e) ‘TCiosing Date” shall mean that certain calendar day upon which Closing
oceurs, which day shall be the earfier of (i) seven (7) calendar days following the mulual
executicn by Buyer and Seller of this Agreement or (i} such calendar day when all
Conditions Precadent to Closing, as specified herein, have been either satisfied or waived.

()  "County" shall mean Clark County located in thé State.

{g) "Deed" shall mean the grant, bargain, sale deed conveying fee fitle fo the Real
Property to Buyer, duly executed by Seller and acknowledged and in propar form for
recordation.

(r) “Deposit” shall mean the amount from time lo time held by the Title Company
as Buyer's eamest money deposit. The Deposit shall be the sum of Five Hundred
Thousand and 007100 U.S, Dollars ($500,000.00). The Deposit shall be increased {o the
extent interest acerues thereon.

(i) "Disclosed Broker" shall mean Marcus & Millichap, 3993 Howard Hughes
Parkway, Suite 300, Las Vegas, Nevada 828169, Contact Person: Michael LaBar,
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Telephone Number: (702) 215-7134, Facsimile Number: (702) 215-7110, Email;
michael.labar@marcusmillichap.com.

() "Due Diligence Reports” shall mean all reports, documents, studies,
analyses, and other written information delivered by Seller to Buyer or obtained by Buyer
with respect o the Property, including results of physical inspections, engineering studies,
engineering drawings and specifications, surveys, Hazardous Materials Reporis, soil tests,
site plans, feasibility studies, market studies, architectural plans, specifications and
drawings, litle reports, permits, approvals and authorizations (whether obtained from
governmenta! authorities or third parties); and all other work product generated by or for
Buyer In connection with the Property.

() "Execution Date” shali mean the date set forth In the first paragraph of this
Agreement. ) .

{l} . "General Intangibles” shall mean any and all warranties, telephone exchange
numbers, arcnitectural or engineering plans and specifications, and development rights that
relate 1 the Real Property or the Personal Property.

{m} “Hazardous Materials" shall mean any foxic, radioactive, caustic or otherwise
hazardous substance, including petroleum, its derivatives, by-products and other
hydrocarbons, or any substance having any constituent elements displaying any of the
foregoing characteristics. The term "Hazardous Materials” includes, without limitation, any
substarice regulated under any and all federal, state and iocal statutes, laws (including case
law), regulations, ordinances, rules, judgments, orders, decrees, codes, plans, injunctions,

permits, concessions, grants, franchises, licenses, agreements. and. other governmental .

restrictions, whether now or hereafter in effect, refating to human heatth, the environment or
to emissions, discharges or reigases of poliutants, contaminants, toxic substances,
hazardous substances or wastes into the environment including, without limitation, ambilent
air, surface water, ground water, or land, or otherwise refating to the manufacture,
processing, . distribution, use, treatment, slorage, disposal, fransport or handiing of
pollutants, contaminants, hazardous materials or wastes or the clean-up or other
remediation thereof.

(n) “"Hazardous Materials Reports® shall mean any and all studies, reports,
analyses, information, or other written records regarding the presence of Mazardous
‘Materials at, cn. in, under or relating to the Land.

(o) ‘Intangible Property” shall mean, o the extent the same is fransferable by
Seller, Seller's interest in the Leases, the Service Contracts, the Permits, the General
Intangibles and any and all rights o the name of the improvements upon the Real Property.

(p) "Land” shall mean that certain parcel of real properly located in the County
and State, as more particularly described on the attached Exhibit A.

() ‘Lawsuit” shall mean that certain lawsuit captioned U.S. Bank National
Association as Trustee For The Registered Holders of ML-CFC Commercial Mortgage Trust
2007-7 Commercial Mortgage Pass-Through Certificates Serfes 2007-7, by and through
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