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Midland Loan Services, Inc., as Its Special Servicer. vs. Palmilla Development Co., Inc., a 
Nevada corporation, Case No. 09-A595321 pending In Department 9 of the Eighth Judicial 
District Court in Clark County, Nevada. 

(r) "Leases• shall mean any and all leases. tenancies, licenses and other rights 
of occupancy or use of or for any portion of the Real Property or the Personal Property 
{including all amendments and renewals thereof) that are in effect: 

(s) "lender" shall mean U.S. Bank National Association as Trustee For The 
Registe~ Holders of ML-CFC CommerCial Mortgage Trust 2007-7. Commercial Mortgage 
Pass-Through Certificates Series 2007~7, by and through Midland Loan Services, Inc., as its 
Special Servicer, and the Plaintiff in the lawsuit. 

(t) "lender Group• shall mean Lender, and Lender's member and manager and 
such member's trustee, master servicer, special servicer and cerffficate holders and all of 
such parties' respective past. present. and future officers, directors, shareholders, general 
partners, llmit.ad partners, members, managers. agents, representatives, heirs, successors. 
assigns and attorneys and all of such parties' respective helrs, successors, and assigns. 

(u) "Order Appointing Receiver" shaH mean that certain Order Appointing 
Receiver dated August 18, 2009, submitted by Lender, as Plaintiff, in connection with the 
Lawsuit, and duly appointing Greystar Real Estate Partners, John Rials as agent, as 
Receiver of the Property and granting .to the Receiver certain authority and duties, Including, 
without limitation, the authority and specific power to selt property of Borrower in the 
ordinary coume of bU$1ness and to sell real property . of Borrower subject to prior court 
approval. 

{v} "Permits" shall mean any and all licenses, permits, authorizations, certificates 
of occupancy and other approvals that are in effect for the current use and operation of the 
Property. · 

(w) •personal Property" shall mean aU tangibfe personal property and fixtures in 
the possession, custody and control of Seller and owned by Borrower and located on or 
attached to Ule Real Property. ·"Personal Property" does not Include property owned by 
others such as Tenants under Leases or parties to Service Contracts. · 

(x) "Property" shall mean collectively the R~ Property, the Personal Property 
and the Intangible Property. · 

(y) •pr~rations Date• shall mean the calendar day prior to the Closing Date. 

(z) '"Purchase Price" shall mean Nine Million Five Hundred Thousand and 
001100 U.S. Dollars ($9,500,000.00}. 

(aa) "Real Property'" shall mean the Land. together with Seifer's interest in the 
buildings and other improvements and fixtures located thereon, together with alf rights of 
ways, Ingress and egress, easements, rights, privileges, hereditaments and appurtenances 
thereto or in any way appertaining thereto. 
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(bb) "Security DepositS' shaD mean the security deposlts. if any, in Seller's 
possession with respect to the Leases and which have not been forfeited by Tenants prior 
to Closing. Security Deposits shaft not include any security deposits, whether or not 
provided for in the Leases, which were paid to Seller's predecessor(s) in interest to the 
Property and which were not delivered to Seifer and are not in SeBer's possession. 

. (cc) "Seller Group" shall mean Seller, and all of Seller's past, present, and future 
.officers, directors. shareholders, general partners, limited partners, members, managers, 
agents, representatives, heirs, successors, ~igns and attorneys and all of such parties' 
respective heirs. successotS, and assigns. 

(dd) ~Service Contracts" shalf mean any and all service, maintenance, supply, 
operating, or employment contracts or other agreements, however termed, written or oral, 
affecting the use, ownership, maintenance, or operation of aU or any part of the P~rty 
(but specifically excluding any Leases and any management agreements). 

(ee) "State• shall mean the State of Nevada. 

{ff)-~1tl"i'fmftfth~s or entffies hOidmg ngfitS Of tenants under 
Leases. 

---·-----

(gg) 'Title Commitment• shall mean the commitment, attached hereto at Exhibit 
- B, for issuance of an owner's title insurance policy issued by the Title Company in favor of 

Buyer in the full amount of the Purchase Price. 

(hh} 'Titl~ -~~m_F~ny" ~I :rn~n first ~~!'1. Tit!~ .l.O.§Yrattce C.Q~ny .. at.its. 
office located at 2490 Paseo Verde Parkway, Suite 100, Henderson, Nevada 89074, 
Conlact Person: Julie Skinner, Telephone: (702) 731-4131. Facsimile: (866) 236-4325, E­
mail: jsldnner@firstam.com • 

1.2 Other Defined Tet!!)§. Other capitartZed terms contained in this Agreement shall 
have the meanings assigned to them herein. 

ARTICLE II 
PURCHASE PRICE AND TERMS OF PAYMENT; CLQSING ADJUSTMENTS 

2.1 Purchase Price. The total Purchase Price shall be the Purchase Price set forth In 
Section 1.1 of this Agreement 

.2.2 Payment of Purchase Price. The Purchase ~ shall be pald as foll~ws:. 

(a) Cr.edit for Deposit. l:lpon execution of this Agreement by both Buyer and 
Seller, Buyer shall deliver to the Title Company in escrow the initial Deposit by cashier's 
check or by wJre transfer. If the Deposit is not received by the rttte Company by the next 
Business. Day following the Execution Date, this Agreement shall be terminated. The 
Deposit is consideration for the rights granted to Buyer to purchase the Property and shall 
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be non-refundable except as otherwise provided herein. ProVided that Buyer has supplied 
Buyers Taxpayer Identification Number on page one hereof and !3uyer executes afl 
necessary regulatory fonns. the Deposit shall be held in an interest bearing account with a 
financial instltution mutually approved by Seller and Buyer. MY interest accrued '!hereon 
shall become a part otthe Deposit to be applied or dispoSed of In the same manner as the 
Deposit. At the Closing, Buyer shall receive a credit against the Purchase Price In the 
amount of the Deposit. 

(b) Payment at Closing. The balance of the Purchase Price, subject to the 
prorations and adjustments set forth In this Agreement. shall be paid {i) by Buyer to Seller 
by wire transfer to Title Company's account at the time of Closing, and (H) by the Title 
Company to Seller by wire transfer to Seller's account immediately upon Closing. Buyer 
expressly aCknowledges and agrees that, to the extent Buyer will require financing 1x> close 
on this transaction. thiS Agreement is not subject or cotiditloned in any way on ·Buyer's 
ability to obtain such financing. Nefther Lender Group nor any entity related to Lender 
Group in any way or any member of Lender Group. or for which Lender Group or any 
member of Lender Group acts a.s a conduit for financing has any obligation to finance 
BJ.l'if!r'§: QY!lf~.§! of !be eroPftfb. In tbe ~~ eLects to submit an application for 
financing with any entfty related to Lender Group or to any member of Lender Group and/or 
any entity for which Lender Group or any member of Lender Group fs acting as a conduit for 
financing, such financing application shaD be considered independently of this transaction, 
and neither the submission of the application or any decision or commttment by any entity to 
provide financing to Buyer shall have any effect on Buyer's or Seller's rights and obligations 
hereunder. Wired funds must be received in the Title Company's account prior to 3.:00 p.m. 
State time on the Closing Date. 

2.3 Closioo Adiustments and Prorations. Except as otherwise provided in this Section, 
all adjustments and prorations to the Purchase Price payable at C!osing.shaU be computed 
as of the end of the Prorations Date. SuCh adjustments and prorations shall include· the 
following: 

{a) Revtnues and Expen§eS. Seller shall be entitled to re~ve afl revenues and 
shall be charged with all expenses relating to the ownership and operation of the Property 
through the Prorations Date, and to the extent any revenues for the month of Closing are 
not rollected prior to the Prorations Date, Seller shall be entitled to a credit for same at 
Closing. All revenues and expenses shall be prorated as of the Prorations Date. With 
respect to any delinquent rents or other revenue, Buyer shall use diligent and good faith 
efforts to collect the same after the Closing. All such· collections in excess of the ·credit to 
Seller at Closlng shall be remitted by Buyer to Seller promptly after receipt, but- in any event 
not later than 'ten (10) calendar days after receipt. The foregoing shall·not. however, 
prohibit or restrict Seller from attempting to collect In any lawful manner after the Closing 
·any sueh delinquent rent or other revenue directly from the Tenant or other party owing 
suctl amounts, provided, however, that Seller shaU not be entftled to seek eviction of any 
tenant after the Closing. In any event the first monies· collected from Tenants or other 
parties shall be· applied to the rents and other revenues delinquent as of the Closing Date 
until the delinquency has been cured and such collections shall be remitted to Seller in 
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accordance with the pro~ hereof. The provisions of this Section shall survive the 
Closing. 

(b) Lease PreJm'f!!!Wis and Security Qeposifs. Buyer shall receiVe credits 
against the Purchase Price at Closing for 0} any Security Deposits, Qi) any other money, 
together with any eamec;i Interest. in Seller'~ actual possession for the account of Tenants, 
Including, all rental, security, utility, key, damage, and other deposits, and (iii) any prepaid 
rents paid to Seller by the TEtnants for any rent due and owing by Tenants after the Closing. 

(c) Tam and Asse§lments: PendiM and CecJ!tied Uens. Taxes and 
assessments for the year of Closing shall be prorated as of the. Prorations Date in 
accordance with 1he due date of the municipality or taxing unit in which the Property is 
located if the amount of such taxes is known at the time of Closing; if such amount cannot 
be then ascertained, proration shall be based upon 1he amount of the taxes. with the 
maximum discount allowed by law, if any, for the preceding fiscal year for the applicable 
municipality or taxing unit. In the event that, after the Closing Date. any of such taxes, 
charges or assessments shall be increased or reduced there shall not be .any 
reapportionment post-closing, except as otherwise Sf?!!Cified herein. In the event Seller has 
commenced a· tax appeal on the Property and that such appeal for the year ln whlch the 
Closing occurs results In a refund or reimbursement Of taxes a$ally paid or due, SeDer and 
Buyer shall each be entmed to share the refund or reimbursement of taxes in an .amount 
equal to their pro rata share of the taxes paid at the Closing, except that Buyer's share shall 
be reduced by the proportionate share of any expenses incurred by Seller in prosecuting the 
appeal. In the event that any protest or appeal of an assessment or any re-assessment for 
any year prior to the year In Which the Closing occurs results in a refund or reimbursement 
of taxes paid, me Seller shall ~be entitled to the full amount of su<:h refund or reimbursement. 
wilh Buyer promptly forwarding such refund or reimbursement to Seller, If Buyer reeeives 
the same. Other ~ssessments not included on the regular property tax bills, license fees for 
transferred licenses, and state or municipal fees and taxes for the Property for the 
applicable fiscal period during which Closing takes place shall be adjusted as of the 
Prorations Date on the basis of the most recent ascertainable assessments and rates, and 
shall not be re-prorated post-Closing. 

(d) utility Charau. Electric,. water, sewer, gas. fuel, waste collection and removal 
and other utility and operating expenses relating to the Property shall be prOrated as of the 
Prorations Oate. It shall be assumed that the utility Charges were incurred uniformty during 
the biiUng period rn which the Closing occurs. If bills ·for the appUcabfe period are 
unaVailable, the amounts ·of such charges will be estimated based upon the latest known 
bills. Notwithstanding the foregoing. to the extent possible, Seller and Buyer shall request 
the utility companies to read the meters as of the Prorations Date, and Seller shall be 
responsible for all charges incurred through the Prorations Date. All prepaid deposits for 
utilities shall be refunded to Seller at the time of closing by the utility companies, and it shall 
be Buyer's responStbility to make any utility deposits required for servi~. 

( e} Qther ?roration.J. In addition to the previously stated adjustments and 
prorations at Closing the parties shall also make such a<:Jjustments and prorations to the 
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Purchase Price as are customary and usual In transactions similar to the transaction 
contemplated by this Agreement 

(f) Reorpratlon and Post..Q!osjng A<ilustments. All prorations, adjustments and 
creditS made and determined as herein provided shall be iinal as of the Closing Date, 
unless otherwise specified herein. This provision shall survive the Closing. 

2A Costs and Exoeoses. Seller and Buyer shall each pay %of the Escrow Fee charged 
by the Trtle Company, if any, and Seller and Buyer shall each pay ~ of all State real 
property transfer taxes. Seller shalt pay the title fnsurance premium for the standard 
ooverage owner's title Insurance poncy to be issued to Buyer by the Title Company. Buyer 
shall pay all costs of recording, the cost of any extended coverage and endorsements to ihe 
title policy requested or required by Buyer and the cost of any survey obtained by Buyer. 
Attorneys' fees, oonsulting tees. and other due diligence expenses shall be, borne by the 
party Incurring such expense. The provisions of this Section shalf survive the Closing. 

ARTICLE Ill 
C2NDniON 

3.1 Information Regarding PrgpeJ1Y. Seller has provided and may in the future provide to· 
Buyer documents and Information pertaining to the Property. All of such information is 
provided simply as an accommodation· to Buyer, and Seller makes no representations as to 
'their accuracy or completeness. Buyer understands that some of the foregoing documents 
were provided by others to Seller and were not prepared by or verified by Seller. In no 
event shalf Seller be obligated-to deliver or make available to Buyer·any·of Seller's internal 
memoranda, attorney-client priVileged materials or apprai$als of the. Property,lf any. 

3.2 Condition of the Property. 

(a) Buyer hereby acknowledges that Seller has provided Buyer sufficient 
opportunity to make such independent factual, physical and legal examinations and 
inquiries as Buyer deems necessary and desirable with respect to the Property and the 
transaction contemplated by this Agreement and that Buyer has approved the Property in all 
respects. 

(b) Buyer does hereby acknoWledge, represent, warrant and agree to and with 
Seller that, except as otherwise expressly provided in this Agreement (i) Buyer Is expressly 
purchasing the Property in its exfstfng condition "as is, where 1$, and With an faults" and 
specifically and express·ly without any warranties, representations or guarantees, 
either expre.ss or implied, of any kind, nature, or type whatsoever from o.r on behalf of 
Seller with respect to all fads, circumstances, condUions and defects; (ii) Seller has no ·l 
obQgation to inspect for, repair or correct any such facts, circumstances. conditions or I 
defects or to compensate Buyer for same; (Iii) Seller has specifically bargained for the 1 
assumption by Buyer of all responsibility to inspect and investigate the Property and of all 

1

. 
risk of adverse oondilions and has structured the Purchase Price and other terms of this 
Agreement in consideration thereof; (iv) Buyer has undertaken all such inspections and 
investigations of the Property as Buyer deems ryeeessary or appropriate under the I 
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circumstances as to the condition of the Property and the SUitability of the Property for 
Buyer's intended use, and based upon same; Buyer is and Will be relying strictly and solely 
upon such inspections and examinations and the adVfce and oounsel of its own consultants, 
agents, regal counsel and officers and Buyer is and will be fully satisfied that the Purchase 
Price is fair and adequate consideration for the Property; (v} Setter is not making and has 
not made any warranty or represantatipn with respect to an~ materia1s or other <lata 
provided by Seifer to Buyer (whether prepared by or for the Seller or others) or the 
education, skills, competence or <lifigence of the preparers thereof or the physical condition 
or any other aspect of all or any part of the Property as an inducement to Buyer to enter into .. 
this Agreement and thereafter to purchase the Property or for any other purpose; (vi) Seller 
is ln possession, custody and control of 1he Property and was granted the authority and 
specific power to sell the Property pursuant to the Order Appointing Receiver under the 
terms of such sale as specified therein and consequently Seller has minimal direct or actual 
knowledge concemlng the physical or economic characteristics of the Property, and (vll) by 
reason of all the foregoing, Buyer assumes the full risk of any loss or damage occasioned 
by any fact, drcuffistance, condition or defect pertaining to the Property. Without !li'nlting 
the generality or any of the foregoing, Buyer speclfically acknowledges that Saffer does not 

-~----'re.Ciprf.'LI="es::ote:wn..._t uor._,in anv ¥fa¥~~-of MY m~tlRg iRfGtm800A QF f*lFApRtels 
listing or descriting the PrOperty or the information, if any, provided by Seller to Buyer; and 

(c) Seller hereby disclaims all warranties of any kind or nature whatsoever 
(including warranties of condition, mercharitabillty, habitability and fitness for 
particular purposes), whether expressed or Implied, including, but not limited to 
warranties With respect to the Property, tax liabilities, zoning, land value, subdivision 
or land use, availability of access or utilities, ingress or egress, governmental 
approvals, or 'the soli conditions oflhe Land, Buyer further ackho'Wieages tnat Buyer 
is buylng the Property "as is .. and in its present comfrtion and that except as 
otherwise expressly provided In this Agreement, Buyer Is not relying upon any 
representation of any kind or nature made by Seller, Seller Group or Lender Group, or 
any member of Seller Group or Lender Group, or any of Seller's, Seiter Group's or 
tender Group's employees or agents with respect to the Land or Property, and that, 
in fact, no such representations were made except as expressly set forth in this 
Agreement; a~d 

{d) Furfler and without in any way limiting any other provision of this 
Agreement, SeHer makes no warranty with respect to the presence on or beneath the 
Land (or any parcel In prQximlty thereto) of Hazardous Materials. By aeceptance of 
this Agreement and the Deed, Buyer acknowledges that J3uyer"s opportunity for 
inspection and investigation of such Land (and other parcels in proximity thereto)· 
has been adequate to enable Buyer to make Buyer's own determinaUol') with respect 
to the presence on or beneath the land {and other parcels In proximitY thereto) of 
such H:azardous Materials. Furthennore, Buyer's closing hereunder shaU be deemed 
to constitute an express waiver of Buyer's and its successors• and assigns' rights to 
sue any of the Seller Group or the tender Group and of Buyer's right to cause any of 
the Seller Group or the Lender Group to be joined in an action brQught under any 
federal, state or local lawt rule, act. or regulation now existing or hereafter enacted or 
amended which prohlbits or regulates the use, handling, storage, transportation or 
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d~posal of Hazardous Materials or which requires remo~l or remediat action with 
respect to such hazardous materials, specifically including but not limited to federal 
'"CERCLA", .. RCRA", and •SARA" acts. 

3.3 Release. 

(a) Without in any way runmng the generality of the preceding pamgraphs. Buyer, 
on behalf of itself, its successors and assigns, specifically acknowJedges and agrees that it 
forever waives. releases and discharges any claim It has, might have had or may have 
againSt the Seller Group or the Lender Group, with respect to 1he cooortion of the Property, 
either patent or latent Seller's ability or lnabifity to obtain or maintain bUilding permits, either 
temporary or final certificates of occupancy or other licenses for the use or operation of the 
Property, and/or certificates of compliance·for the Property. the actual or potential income or 
profits to be derived from the Property. the real estate taxes or assessments now or 
hereafter payable thereon. the compliance with any environmental or octupational 
protection, pollution, subdivision or land use Jaws, rulS$, regulations or requirements or 
Hablfrty fur violations thereof, and any other state ·of facts Which exist wHh respect to the 
Property_._ 

(b) Buyer specifically acknoWledges that Buyer has carefully reviewed 1he 
foregoing provisions and di$cussed its import with legal counsel, is fully aware of its 
conse(luences, and that the prqvisions of this paragraph are a materiaf part of this 
Agr.eement. Tite provisions of Artide U and of this Article Ill shall survive the 1ermination of 
this Agreement, ot the delivery of the Deed and the Bill of sate and the Closing. 

3.4 .Maintenance of Prop~. Except as Buyer may othecwise consent in witting; until 
the Closing Date, unless this Agreement Is sooner terminated, Seiler shall; (i) cany on the 
business of tl-te Property in the ordinary course and In a manner consistent with SeRer's 
prior practice: (il) subject to the terms of Section 12.1 hereof. maintain the Property in its 
-present condition and repair; ordinary wear and tear excepted; (iii) maintain the existing 
insurance policies fot tile Property (and any replacement thereof} In full force and effect; (iv) 
not self, transfer, encumber. mortgage or place any lien upon the Property or in any way 
create or consent to the creation of any title condition affecting the Property; and (v) not 
enter into any Service Contracts ot other similar agreements relating to the maintenance 
and repair of the Property unless they are amcelable upon thirty (30} days or. less notice. 

. 3.5 Entry Onto Propertv. Buyer· shall obtain Seller's consent before entering the 
Property prior to Closing. Any entry upon th~ Property by or on behalf of Buyer shall be at 
Buyer's sole risk and expense, all work performed by or on behalf of Buyer shall be 
performed using reasonable efforts to minimize interference with Seller's and any tenants' 
use and occupancy .of the Real Property and be performed in a workmanlike and 
commercially reasonable manner. and the Property shall at all times be kept in a safe 
condition. If requested by Seller, Buyer s~ll provide Seller with a certiflcate of 
comprehensive general liability insurance, in form, in an amount, and issued by a carrier 
reasonably accaptable to Seller, insuring Seller and any other party Setter may reasonably 
designate from all risks and loss associated with Buyer's exercise of its rights under this 
Paragraph. Buyer shall not cause or permit any damage to the P~perty or the imposition of 
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any lien on the Property. Buyer prompUy·and at its own expense shall cause any such lien 
to be removed. and, in the event of such damage. shall restore the Property to the. condition 
existing immediately prior to Buyer's (or Buyer's agsnfs) entry. Buyer shaJl indemnify, 
defend and hotd Seller, Seller Group and Lender Group and each member thereof harmless 
from and against any claims, damages, expenses or losses, resulting from or related to 
Buyer's (or Buyer's agenfs) entry upon the Real Property or activities in respect of the 
Property. 

3.6 The provisions of this Article Ill shaD survive the Closing. 

ARTICLE IV 
TITlE 

(a) R.eal property taxes and assessments for the year In which the sale and 
purchase shall be closed, which shall be prorated as provided for herein; 

(b) The standard printed exceptions contained In ownel"s title insurance policies: 

(c) Zoning and other regulatory laws and ordin~ affecting the ~operty, 
including, without limitation, any rules or regulations or association documents affecting the 
Property; 

(d) M~tters that would be di$Ciosed by ~n accurate survey; 

(e) Easements for public utilities and all conditions, coVenants, restrictions, 
agreements, limitations, reservations, declarations, dedications and easements of record; 

(f) Any plat affecting the Property; 

(g) Any other matters of record reflected in the title commitments from Title 
Company, File No-. dated , 20_; and 

{h) Any matters that are approved ln writing by Buyer or deemed approved by 
Buyer in accordance with this Agreement. 

42 Updated lltfe Commitment. On or before the CloSing_ Date, Buyer and/or Seller may 
cause the Title Company to update the Title Commitment If the updated Title Commitment 
contains exceptions that do not constitute Accej)1able Encumbrances, Buyer may file written 
objection thereto prior to the oompletion of the Closing. If Buyer timely and property fifes 
written objection to any item other than an Acceptable Encumbrance, then seller shatl have 
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the right but not the obJigation to use reasonable diligence to remove. discharge or correct 
such liens, encumbrances or obJections and shall have a period of sixty (60) days after 
receipt of written notice thereof in which to do so· (and if necessary the Closfng Date sheD be 
extended). Seller shall not in any event be obligated to pay any sums of money or to litigate 
any matter in order to remove, discharge or correct any lien, encumbrance or objection. If 
Seller shall be unwilling or unable to remove or discharge such other liens, encumbrances 
or objections within such period, then Buyer may, at its option, no later than five {5) days 
after Seller notifies BuyE!r of Seller's unwllfingness or inability, either terminate this· 
Agreement or accept title in Its then existing condition without reduction of the Purchase 
Price. If Buyer shall elect to terminate this Agreement as provided in this Seclion. the 
Deposit shall be delivered to Buyer. this Agreement shall terminate. and thereafter neither 
Seller nor Buyer shall have· any ft.Jrther rights or obligations hereunder except that Buyer 
shall remain c:1biigated with respect to the indemnities and obligations of this Agreement 
which speciflcaily survive termination. If the updated Tftle Commitment contains no 
exceptions other than the Acceptable Encumbrances or if Buyer fails to give wotten notice 
of objection to Seller prior to completion of Closing, all matters reflected on the updated T!Ue 
Commitment shall be deemed Acceptable Encumbrances, this Agreement shall remain in 

-------'~""'ul.,_,l f.~ .. ao.d~~ball be obligated to complete the transactioa..as required by 
this Agreement. 

4.3 Tltfe Polley: At Closing and as a condition to Buyer's obligation to close, the Title 
Company shall issue or be irrevocably and unconditionally committed to issue to Buyer an 
owner's title ins~.; ranee .poucy, insuring that title is vested in Buyer as the fee simple owner of 
the Land in the full amount ~f the Purchase Price and subject to only the Acceptable 
Encumbrances. 

ARTIClEV 
ESCROW AND CLOSfNG 

5.1 Escrow Instructions. Upon execution of this Agreement, the parties hereto shall 
deposit an executed copy of this Agreement with the Title Company, and this Agreement 
shall serve as th9 instructions to the Title Company as the escrow holder for consummation 
of the purchase and sale contemplated hereby. SeBer and Buyer agree to execute such 
reasonable additional and supplementary escrow instructions as may be appropriate to 
enable the Titlt) Company to comply With the terms of this Agreement; provided, however, 
that In the everlt of any conflict between fhe provisions of this Agreement and any 
supplementary escrow instructions, the terms of this _Agreement $hall control. 

5.2 TI!me an~. Closing shall take place on the Closing Date or such earlfer date as 
may be mutually acceptable to the parties with all deliveries- to be made in escrow to the 
Title Company prior to or on the Closing Date; provided,"however, that pursuant to Section 
4.2. Seller, at Seller's option, may extend the Closing Date for purposes of curing objections 
to the status of title that were timely and properly raised by Buyer. Buyer acknowledges that 
Seller may at Seiter's option use closing proceeds to satisfy any mortgage or lien on the 
Pro~. · 
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5.3 Seller's Oeoosit of Qocuments. N. or before Closing, Seller shalf deposit or cause to 
be deposited into escrow with the irtte Company the follOWing Items; 

(a) an ~cuted Deed With respect to the Land, in the form of Exhibit C hereto, 
together With any Stat&, County and local transfer tax declarations and fonns required to be 
executed by Seller. 

(b) an executed Affidavit in the form Of Exblbit 0 hereto. 

(c) an executed Bill of Sale {without representations or warranties) with respect to 
the Personal Property, If any, in the form of Exhibit E hereto. 

(d) two counterparts of an executed Assignment and Assumption Agreement with 
respect to the Intangible Property, in the form of Exhibit F hereto, together With originals or 
copies of any Leases, Service Contracts and Permits, to the extent in Seller's possession 
{which such leases, Service Contracts and Permits shall be delivered at Seller's property 
manager's offiCX:l }. 

·----.-----t(~et-) --'Sfounlettet exewted by &!He1 to adviSe altTemmts llhtte'~s-trslrrtmrmm'i 
of Exhibit G hereto and a form letter executed by Seller to advise ail contractors under 
Service Conttacts, if any, in the form of Exhibit ti hereto, of the sale to Buyer. 

{f) u:'lforfeited Security Deposits, if any, shall be transferred to Buyer unless 
credited to Buyer against the Purchase Price. 

(g) an executed Buyer- Seller Closing St~tement ~fl~ing a.n financial asP.e,~ of 
the transadicn 

(h) an plans, specifications, permits, licenses and keys in Seller's actual 
possession with respect to the Property (whioh shall be deflvered at Seller's property 
manager's office). 

5.4 Bwer's Oeoosit of Documents. At or before Closing Buyer sball deposit or cause to 
be deposited into escrow the following: 

(a) cash to dose in the amount required by Section 2.2. including payment for all 
adjustments and prorations as ldentifted in Section 2.3 and for all costs and expenses 
identified in Section 2.4. 

(o} any State, County and local transfer tax declarations and forms required to be 
executed by Buyer. 

(c) ;vvo counterparts of an executed Assignment and Assumption Agreement, in 
the form of exhibit F hereto. 

(d) an executed Buyer- Seller Closing Statement 
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(e) evidence reasonably satisfactory to Seller and the Title Company reflecting 
ttiat all documents executed by Buyer at Closing were duly authorized and executed. 

(f) an executed Certificate of Buyer that all of Buyers warranties and 
representations remain true S$ of Closing. 

(g) ~n executed Corporate Resolution or Limited Uabillty Certffica1e or partnership 
or trust certifiCate, as appropriate, of Buyer authorizing Buyer to consummate the 
transaction contemplated hereby and to pelfonn all of Buyer's obligations hereunder. 

(h) Certificate of Good Standing from the Secretary of State of the state In which 
Buyer is organized (if other than the State, a certificate of the Secretary of S1ate of the state 
authorizing Buyer to do business in the State will also be r&quired). 

{I) an executed Incumbency Certificate as to the existing officers and directors, 
partners or members or managers of Buyer (If Buyer is a corporatiOn, partnership or limited 
liability company) . 

. 5 Otbet QU!;;ument§. Buye1 aud seHerstra1~~ ~ms as are 
otherwise required by this Agreement to consummate the purchase and ~ale of the Property 
in accordance With the tenns hereof. Unless 1tle parties otherwise agree In writing, the Title 
Company Is hereby designated as the "Reporting Person:· for the transaction pursuant to 
Section 6045(e} of the United States Code and ·the regulations promulgated thereunder. If 
requested in wri11ng by elther party, the Title Company shall confinn its status as the 
~Reporting Person" in writing, which such writing shall comply with the requirements of 
Section 6045(e) of the United States Code and the regulations promulgated .thereunder. 

5.6 Appro•tals and Conditions Precedent to Closing. Closing sha.ll not occur unless and 
until all approvals and conditions precedent to Closing are either satiSfied or waiver, 
including, in addition to all other approvals and conditions precedent specified in this 
Agreement, the following (collectively, the ·eonc:rrtions Precedent to Closing•): 

(a) Approval of the Eghth Judicial District Court In Clark County, Nevada, or any 
other court of competent jurisdiction, of the transaction specified In this Agreement fer the 
.sale of Property of Borrower by Seller, pursuant tQ the powers granted Sefler under the 
Order Appointing Receiver ("Co1,1rt Approvar). · · 

(b) Approval by Lender and by Lender's senior management of Buyer's 
creditworthinP.SS to enter into and perfonn Buyers obligations hereunder ("Credit 
Approval"). · 

(c) Buyer has delivered evidence reasonably satisfactory to Seller and to Lender 
that Buyer has satisfied any and aU OFAC (as hereinafter defined) and any and all other 
background <'.hacks required by governmental authorities or by Lender or Lender's senior 
management ("OFAC Approval"). 

5.7 Effect af FaDure to Satisfy Certain Conditions Precedent to Closing. Should either 
Court Approval or Credit Approval not be obtained, then this Agreement shall terminate, the 
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Deposit shall be delivered to Buyer. and thereafter neither Seller nor Buyer shall have any 
further rights or obligations hereunder except that Buyer shaft rer_naln obligated ~ respect 
ta the Indemnities and obligations of this Agreement which specifica.lfy survive termination. 
If OFAC·Approval is not satisfied, then tltis Agreement shall terminate, the Deposit shall not 
be delivered to Buyer, and thereafter neither Seller nor Buyer shall have any further rights or 
obligations ·hereunder except that Buyer shan remain obligated with respect to the 
indemnifies and obligations of thiS Agreement which specificalty survive termlnation. 

5.8 Possession. Possession of the Property, subject to the leases, shall be surrendered 
to Buyer at the Closing. 

ART.ICLEVf 
ENVIRQNMENTAL MAnERS 

6.1 Relea§§. Without limiting Section 3.3, Buyer acknowledges that Seller Group and 
Lender Group is each not in any manner responsible to Buyer for Ute presence of any 
Hazardous Mat~rials at, on, in, under or relating to the.Property, if any. Buyer hereby 
specifically releases· the .Seller Group and the Lender Group from any and all claims, l'osses, 

-----,...IJa'il'b:miUttes; fines:;-5narges, carnages, lnjunes, penalties. response costs, and expenses of any 
and every kind whatsoever (whether known or unknown) relating to the presence on, under 
or about, or the escape. seepage, leakage. spillage, discharge, emission or release of any 
Hazardous Materials on the Property, if any, including without limitation, any residual 
contamination, in, on, under or about the Property or affeeting natuml resources. whether 
prior to or following Closing, and also induding, without limitation, any liablllty due to 
asbesto:s-rontaining materials at the Property. Each covenant, agreement, representation, 
and warranty of Buyer contained in this Section 6.1 of this Agreement shail si:JrviVe the 
Closing or termination of this Agreement. · · 

6.2 Indemnification. Without limiting the provisions of Section 3.2 and Section 3.3, Buyer 
hereby indemnifies and agrees to defend, protect, save and hold Seller Group and Lender 
Group hannless from and against any and all losses, liabilities, 'tines. charges, damages, 
injuries, penalties, response costs, expenses Qncluding attorneys fees and costs at all 
levels) and Claims of any and every klnd -whatsoever paJd, incurred or suffered by, or 
asserted agalrlSt (i) Seller or Seller Group or any member of Seller Group or (li) Lender or 
Lender Group or any member of Lender Group, with respect to or as a direct or Jndirect 
result of the p:esence on or under, or the escape. seepage, leakage, spillage, discharge, 
emission or release of any Hazardous Material from, the Property. The foregoing 
indemnfficatfon includes (a) all foreseeable and unforeseeable consequential damages to 
the maximum extent permitted by law; (b) the costs of ~Y required or necessary repair, . 
remediation, or decontamination of the Property; and (c) any ffnes and penarties that may 
be imposed. This agreement to defend, indemnify, protect, save and hold harmless shall 
survive 1he Closing of this Agreement and shall be in addition to any other obligations or 
liability that Buyer may have to SeUer Group or to lender Group at common law or by 
staMe or otherwise. 

6.3 ConfiderrtJaJity. Unless and until the Closing actually oocurs, Buyer, its agents, 
oonsultants and employees shaH keep confldenfial all Hazardous Materials Reports and 
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other information, receive<! or completed by Buyer in Buyer's independent factual, physical 
and legal examinations and inquiries of the Property, except that: (a) Buyer shall promptly 
after receipt provide copies thereof to Seller; and (b) Buyer may disclose same to its 
consultants if Buyer first obtains the agreement in writing of such consultants to keep such 
Hazardous Materials Reports and I'Etlated documentation confidential. Unless and until the 
Closing actually occurs. neither the contents nor the results of any test, report, analysis, 
opinion or other Information shalf be disclosed by Buyer, Its ~gents. consultants and 
employees without Seller's prior Wlitten approval unless and until Buyer is legally required to 
make such disclosure. The Provisions of 1liis Section 6.3 shall survive the termination of 
this Agl'eement 

ARTIClE VII 
WARRANTIES AND REPRESENTATIONS 

7.1 Buver's Warrantms ang Representations, Buyer warrants and represents that: (a) 
Buyer has the futl right, power, and authority to purchase the Property from Se11er as 
provide<! in this Agreement and to carry out Buyer's oblfgations hereunder; (b) Buyer is a 
limited Uabllit)! corooany. duly organized and In good ataodlog umku: ll1e Iawa cf.it.s..st ..... a~tlii;,e ..,.of.__ __ __,. 
formation and authorized to transact business in the State; (c) all requisite action necessary 
to authorize Buyer to enter into this Agreement and to carry out Buyer's obligations has 
been obtained; (d) this Agreement ha$ been duly authorized, executed and delivere<:l by 
Buyer; and {e) lhe execution of this Agreement end the Closing to occur hereunder do not 
and will not violate any organizational or formation document of Buyer or any contract. 
covenant or other Agreement to which Buyer may be a party or by which Buyer may be 
bound. The provisions of this Section shall survive the Closing. 

7.2 Seller's Warranties and Representations. Seller warrants and represents that: (a) 
Seller has the full right, power, and authority to sell the Property to Buyer as provide<! in this 
Agreement and to carry out Seller's obligations hereunder; (b) Seller is duly organized and 
in good standing under the laws of its state of fonnation; (c) an requisite action necessary to 
authorize Seller to enter into this Agreement and to carry out Seller's obligations has been 
obtained; (d) Ws Agreement has been duly authorized, executed and delivered by Seller; 
and (e) the execution of this Agreement and the Closing to occur hereunder do not and will 
not violate any :ontract, covenant or other Agreement to which Seller may be a party or by 
which Sefler may be bound. The provisions of this Section shall survive the Closing. 

ARTICLEVUJ 
ASSIGNMENT 

Buyer's reputation, experience, and financial status constitute a material inducement 
and a substantial part of the consideration for sale of the Property by Seller to Buyer. 
Therefore, Buyer may not assign this Agreement, nor may any of Buyer's rights hereunder 
or any ownership interest in Buyer be transferred in any manner to any person or entity, 
without Seller's specific prior written consent, whlch consent may be withheld by Seller for 
any reason whatsoever except, however, that Buyer shall have the right to assign this 
Agreement. without Seller's consent, to an entity owned and controlled by Buyer or Buyer's 
principals; provided, however, any such assignment shall be binding on Seiler only to the 
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extent Buyer provides Seifer with written intent to so assign, specifically naming the 
assignee and providing to SeUer any an<f all other information or documentation, including, 
without limitation, suCh assignee's Taxpayer ldentiflcation Number, as Seller shall request of 
Buyer, no tater than ten (10) Business Days prior to Closing. If Buyer assigns this 
Agreement puJSuant to the terms hereof: (a) the assignee shall be llabie QoinUy and 
severally with assignor) for all of Buyers obligations hereunder; (b) the assignor (i.e., 1he 
·original Buyer hereunder) shall remain obligated (but jointlY and severally with assignee) 
with respect to all of Buyer's obligations heJ:eunder, and (c) the assignor and any assignee 
shall execute such Instruments of aSSignment and assumption in such fonn as SeDer may 

· require In confirmation of the provisions hereof. 

ARTICLE IX 
BROKERAGE 

Buyer represents and warrants to Seller that Buyer has not contacted or entered into 
any agreement or taken any action with any real estate broker, agent, finder, or any other 
party in connection with this transaction other than the Disclosed Broker and that Buyer has· 

_____ ...:no.:.=.t ..;:;ta;;.z.ke.n anv action which would result in any reaJ estate brokers finder's. or other fees or 
commissions being due or payable to any other party with respect to this transaction. Saffer 
represents and warrants to Buyer that Seller has not contacted or entered into any 
agreement wit"l any real estate broker, agent, finder, or party in connection with this 
transactton other than the Disclosed Broker and that Sellet has not taken any action whidl 
would result in any real estate broker's, finder's, or other fees or commissions being due 
and payable to any other party with respect to this transaction. Each party hereby 
indemnifies, pr.::>tects, defends and agrees to hold the o1her party harmless from any loss. 
liability, damage, cost, or expense (Including, but not limited· to. ;easonabfe attorneys' fees) 
resultlng to the other party from· a breach of the representation and warranty made by such 
·party herein. Seller agrees to pay the Disclosed Broker a commission In accordance with a 
separate written agreement iocluding Seller and Disclosed Broker as parti~. which 
commission shall be paid only If, as and when Closing actually occurs and the Purchase 
Price Is reca:vad by Seller. The provisions of this Article shall survive the Closing and 
termination of this Agreemeril 

ARTICLE X 
DEFAUlT 

1 0. 1 Buver's Default. tf Buyer shall fail to close the transaction contemplated hereby as 
and when required or if Buyer shall otherwis!'l be in defaul1 ofits obligations hereunder prior 
to Closing, with failure of Buyer to s8tisfy the OFAC Approval being a default hereunder, the 
Deposit shall be paid over to Seller as agreed and liquidated damages, it being 
acknowledged by Buyer and Seller 1hat in such event Seller will suffer substantial damages 
but such damages are incapable of exact ascertainment. After payment to Seller of the 

· Deposit,_ neither Seller nor Buyer shall have any further ngfrts or obligations hereunder 
except ~hat Buyer shall remain obligated pursuant to the pro'llsions hereof which survive 
termination. If subsequent to Closing Buyer shall fail to comply with Its obligations 
contained herein whfch survive Cfoslng, Seller, in addition to any rights and remedies 
provided herein, shall be entitled to any and all remedies available at law or in equity. 
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.10.2 Seller's Default If this transaction shalt not be closed because Of default of Seller, 
Buyer may, as its sole and exclusive remedy, by serving a written notice .upon Seller and 
allowing Seller a minimum Of five (5} Business Days in Which to cure such objectiOn or 
default, either, upon such default of Seller not being cured foBowing expiration of such 
notice and cure period, {1) refund the Deposit to Buyer on deman~. and, after repayment of 
the Deposit to Buyer, this Agreement shall be nuJI and void and nerther Seller nor Buyer 
shall have any further lights or obligations hereunder except that Buyer shaU remain 
obligated pursuant to the provisions hereof which survive termination, or (2) sue for specific 
performance of this Agreement, proVided that such specific performance rem~y shall be 
available to Buyer only upon (a) Buyer's fuJI satisfaction of each of Buyer'S obftga1i00$ under 
this Agreement, lnch.idlng withoUt limftation Buyer's obligation to deliver the Deposit to the 
Title Company and delivering sufflcient proof to the Trtle Company and SeHer that Buyer is 
ready, willing :and able to close 'lttls transaction, (b) satisfaction of all Conditions Precedent 
to Closing, and (c) Buyer commences its action of specific performance against Seller Within 
thirty (30) days after the ClOSing ~te. The option selected by Buyer shall be Buyer's sote 
and exclusive remedy, and in no event shall Buyer be entitled to damages, including but not 
limlted to punitive damages, consequential damages, incidental damages, and any and all 

______ ..).oolloltb,.e ...... r..u.m ... a .... oae .... c.oLdamages,...whr founded in la~..equi{¥. BtJyer: agrees t& im:lemAify; 
defend, protect, save and hold harmless Seller Group and Lender Group, and each member 
of Seller Group and of Lender Group, each of such member's directors, officers, employees, 
agents, affiliates, members, managers, stockholders and other principals and 
representatives from and against any and all losses, cJalms, liabilities, damages, injuries, 
penalties and other costs and expenses of any and every kind whatsoever {{)Oileclively the 
•Losses") paid, Incurred or suffered by or asserted against SeRer Group or Lender Group or 

· any member of Seller Group or any member of Lender Group as a result of or arising out of 
·suyer wronsti.Jily seeking, eommencin'Q andlar -prosecuung a specmc .. peif'Ormance; aCtion 
against Seller or in any way wrongfully filing a lis pendens or similar action against the 
Property, which Losses shall include without limitation any amounts which would otherwise 
have been realized by Seller had Seller been able to sell, transfer or convey the Property to 
any other buyer free of any such specific performance. lis pendens or other similar action. 

10.3 No Obligation of Seller after ClOSing. Buyer expressly acknowledges and agrees that 
Seller has no obligations with respect to the Property 1hat survive the Closing. except as 
specifically set forth herein .. The provisions of this Section shaU survive the Ctosing. 
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ARTICLE XI 
NO JOfNT VENTURE 

Buyer acknowledges and agrees that neither Seller nor any other member of the 
SeHer Group nor any member of the Lender Group is a venturer, co-venturer, insurer, 
guarantor or partner of Buyer in Buyer's development of, construction upon and resale of 
the Property, and that Seller, Seller Group and Lender Group bear and shall bear no liability 
whatsoever resulting from or arising out of Buyer's ownership and development of, and 
construction upon, the Property. Therefore, Buyer agrees to indemnify and hold harmless 
the Seller Group, the Lender Group and each member of Seller Group and each member of 
Lender Group 7rom and againSt any and aU losses, claims, demands. damages, costs and 
expenses of w1atsoever kind or nature includfng reasonable attorneys' fees, related to or 
arising out of any claims against Seller or any other member of the Seller Group or any 
member of the lender Group as a result of Buyers ownership or development of, or 
cons1n:ction upon, or resale of, the Property. The provisions of this Article shall survive the 
Closing. 

-----···--- --~---------AB.T.J.CJ.J.iS'"-.AXaU ______________ ---+ 
MJ§CEL.LANEOUS 

12.1 Risk of L~. Seller agrees 1o give Buyer prompt notice of any fire or other casualty 
affectln_g the Property after the Execution Date or of any actual or threatened (to 1he extent 
that Seller has current actual knowledge thereof) taking or condemnation of all or any 
portion of the Property after the Execution Date. If after the Execution Date and prior to 
Closing, 1here $hall occur, damage to the Property C3U$9d by. fire or other casualty which 
would c>.ost an amount, greater -than; or equal to, ten percent (W%)· of 'the Purchase Price 
to repair, or the taking or condemnation of all or any portion of the Property which would 
materially interfere with the present use of such Property, then, in such event, Buyer shall 
have the right to terminate this Agreement by giving written notice tq Seller in the form of the 
Termination Asreement. together witfl copies and originals of all Due Diligence Reports, 
within ten calendar (1 0) days after Buyer has received notice from Seller or otherwise leams 
of that event Upon such termination and delivery of· copies and originals of all Due 
Diligence Reports, the Deposit shall be delivered to Buyer and neither party shalf have any 
further rights or obligations hereunder, except, however, that Buyer shall remain obligated · 
with respect to ihe indemnities and obligations herein which specifically survive termination. 
If Buyer does not so tlmely elect to terminate this Agreement, then the Closing shall take 
place as provided herein and pursuant to 1he terms hereof and 1here shall be assigned to 
Buyer at the Closing all interest of Seller in and to any insurance proceeds or condemnation 
awards payable to Seller on account of that event (the'"Proceeds•) in an amount up to. but 
not including, any Proceeds in excess of the Purchase Price (the ·excess Proceeds·, the 
Proceeds minus any Excess Proceeds shall be hereinafter referred 1o as. the "Buyer's 
Proceeds"). less sums which Seller incurs before the Closing to repair any of the damage. 

If after the Execution Date and prior to Closing there shall occur damage to the 
Property caused by fire or o1her casualty Which would cost Jess 1han ten percent (10%) of 
the Purchase Price to repair, or the taking or condemnation of a portlon of the Property 
which would not materiaUy interfere with the. present use of the Property, then, Buyer may 
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not terminate this Agreement and there shall be assigned to Buyer at the Closing aJf interest 
of Seller in and to the Buyer's Proceeds. less sums which Seller incurs before the Closing to 
repair any of the damage. 

tf after the Execution Date and prior_ to Closing, there shaft occur damage to 1he 
Property caused by fire or other casualty Which would cost an amount greater than or equal 
to fifty percent (50%) of the Purchase Price to repair. then. in such event. Seller shall have 
the right to terminate this Agreement by written notice thereof delivered to Buyer Within ten 
{10) days after that evenl Upon such termination, the Deposit shall be delivered to Buyer 
and neither party shalf have any further rights or obllgations hereunder, except, however, 
that Buyer shall remain obligated with r8spect to the Indemnities and obligations herein 
which specifically survive termination, and Buyer shall deliver to Seller within ten calendar 
(1 O) days after Buyer has received written notice from SeDer of such termination, copies and 
originals of all Due· Diligence Reports. If SeHer does not so timely elect to terminate this 
Agreement. then, provided.~ Buyer has not terminated this Agreement as provided for in 
the first par;agraph of this Se~ori. the Closing shalt .fake place as provided herein and 
pursuant to the terms hereof and there shall be assigned to Buyer at the Closing all interest 

·----eef-l~ S~emllerlft'an&te-"the-Bttyer's Proceeds, less sums whic!i Setter itiCOIS befut s the Ctosfng to 
repair any of the damage. 

If any Buyer's Proceeds ln connection wi.fh a casualty to the Property are assigned to 
Buyer at Closing in accordance with this Section 12.1, Seller shall retain the exclusive right 

. to pr~s and handle the claim with Seller's insurance company. SeHer and Buyer agree 
to use good faith efforts to cooperate with each other in resolving. the amount 'of the 
Proceeds, including, without limitation, promptly providif1g at:ty and ajl materi~s te;quested 
by the insurance company and promptly responding to any and all inquiries from the 
Insurance company. Seller shall not have 1he right to agree to the amount of Buyer's 
Proceeds with lfle insurance company without the prior reasonable written consent of Buyer 
unless the Buyer's Proceeds equal the Purchase Price. UpOn payment by the Insurance 
company, the Buyer's Proceeds shall be disbursed to Buyer and the Excess Proceeds, if 
any, shall be disbursed to Seller. Seller makes no representation' or warranty with respect 
to the amount of the Proceeds that wili be paid by the Insurance company In COMection with 
any such casualty, including, Without limitation, whether Buyer will be entitted to the actual 
cash value or the replacement cost of the Property. The provisions of this paragraph shall 
·survive the Closing. 

12.2 Construction. The terms "Seller" and "Buyer" whenever used In this Agreement 
shall include the heirs, personal representatives, successors and assigns of the respective 
parties hereto: proVided, however, that Buyer's right of assignment is restricted by the 
provisions hereof. Whenever used, the singular number shall include the plural and the 
plural the singular, and the use of any gt:mder shall include aD genders. The term · 
"including" as used herein shaH in all Instances mean "including, but not limited to". The 
headings in this Agreement are intended solely for convenience of reference and shah be 
given no effect In the Interpretation of this Agreement This Agreement and any related 
instruments shall not be oonstrued more strictly against one party than against the other by 
virtue of the fact that initial drafts may have been prepared by counsel tor one of the parties, 
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it being recognized that this Agreement and any related instruments are the prodoot of 
~ensive negotiations between the partie$ hereto. 

12.3 Counterparts. This Agreement may be executed In two or more counterparts, each 
of Which shall be deemed an original, but all of Which will CQOStitute the same Agreement. 
Any signature page of this Agreement may be detached from any counterpart of this 
Agreement without impairing the legal effect of any signatures thereon and may be attached 
to another counterpart of this Agreement Identical in fonn hereto, but having attached to It 
one or more additional signature pages. 

12.4 S§verabllity and Waivm;. Invalidation of any one Section or provision of this 
Agreement by judgment or cOurt order shall in no way affect any other Section or provision. 
Failure of any party to this Agreement to insist on the fuJt performance of any of Its 
proVisions by the other party (or parties} shall not constitute a waiver of such performance 
unless ttte party falling to Insist on full performance of the provision declares In writing 
signed by it that it is waiving such performanc&. A waiver of any breach under this 
Agreement by any party, unless otherwise expresslY declared in writing, shall not be a 
co.[ltinuing WtHyer or waiver of any suf:?!eguent ~ of tile same or other provi§jgo of this, 
Agreement. The provisions of this Section shall survive the Closing. 

12.5 Governing Law. The I~ of the State (without regard 'to conflicts of law) shall 
govem the validity, constructiof'l, enforcement and interpretation of this Agreement 

12.6 Further Acts. In addition to the acts and deeds recited in thls Agreement and 
contemplated to be performed, exea.Jted, and/or delivered under this Agreement, SeJier and 
Buyer agree to perform, execute and/or deliver or cause to be delivered, exect:rted and/or 
deJIVered at Oosing or after C1osing all further acts, deeds, and assurances reasonably 
necessary to consummate the transactions contemplated het:eby. 

12.7 ~- All notices, demands, requests, and other communications required or 
permitted hereunder shall be in writing. All such notices, demands, requests and other 
communications (and copies thereof) shall be deemed to be delivered: (a) if sent by 
messenger, upon personal defivery to the party to whom the notice Is directed; (b) if sent by 
facsimile, upon electronic or telephonic confirmation of receipt; (c) if sent by oyemight 
courier, with request for next Business Day delivery, on the next Business Day after 
sending; or (d) whether actually received or not, two (2) Business Days after deposit in a 
regularly maintained receptacle for the United States mall, registered or certified, return 
receipt requested, postage prepaid, addressed as follows (or to such other address as the 
parties may specify by notice given pursuant to this Section): 

TO SELLER: 

Attention: :;.~ ... ~r-./J; 
Facsimile: vol..~ fJ! .. tl.!.D 
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WITH A COPY TO: 

TO BUYER: 

WITH A COPY TO: 

[Counsel for Seller} 
~·> fJ-~•t.~.. UP 

·Jttj &~rJ (61,:. f.k"Y S.Utf '-oil 
L..j, v,, .. J ,.vv ¥~; 1 ~ i 
Fax: 'fb 'l· 9i'1.-n t: 

Lender. U.S. Bank National Association as Trustee 
For The Registered Holders of ML-cFe 
Commercial Mortgage Trust2007'-7 Commercial 
Mortgage Pass-Through Certificates Series 2007-7 
c/o Midland Loan Services 
10851 Mastin, SUite 700 
Overland Park. KS 66210 
Attention: Bryan Turner 
Facsimile: (913) 253-9723 

Counsel for Lender: l eWis and~ U:! 
. 3993 Howard Hughes Parf<way, Suite 600 
Las Vegas, NV 89169 
Attention: Rob Charles 
Fax (702) 949-8321 

PacifiCa Companies LLC, a california limited 
liability company 
1785 HancOCk Street. Sui1.e 1"00 
San Diego, California 92110 
Attention: Deepak lsrani 
Facsimile: (619) 296--9090 
E-mail: disrani@oacfficacomP!f!ies.com 

Thomas P. Sayer, Jr., Esq. 
997 4 Scripps Ranch Blvd. #284 
San Diego, CA 92131 
Fax: 800-796-4203 
E-mal1: tsayer1 @san.rr.com 

12.8 Entire Agreement and Amendment. This Agreement contains the entire 
understanding between Buyer and Seller with respect to the subject matter hereof. Neither 
this Agreemert nor any provision hereof may be modified, amended, changed, waived, 
discharged ortemllnated orally. Any such action may occur only by an instrument in writing 
signed by the party against whom enforcement of the modification, change, waiver, 
discharge or termination is sought 

12.9 Recording. Buyer agrees not to record or file this Agreement or any notice or 
memorandum 01- reference to this Agreement in any public records. including, without 
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limitation, the Recorder's Office In the County. Any such recordation or filing shaft constitute 
a default, and upon such default .Seller (aJ may declare thiS Agreement nul! and void and 
exercise this option by recording or filing a notice that this Agreement Is nutr and void in the 
public records; and {b) have the remedies provided by Article 10, above. 

12.10 Exhibits. The Exhibits that are referenced in and attached to this Agreement are 
incorporated in, and made a part of, this Agreement for all purposes. 

12.11 Ttme of the Essence. Setter and Buyer expressly agree· that time is of the essence 
with respect to this Agreement If the final day of any period or any date of performance 
under this ~Jreement falls on a date which is not a Business Day, the-n the final day of the 
period or the date of performance, as applicable, shall be extended to the next day which is 
a Business Day. · 

12.12 No Third Partv Beneficiary. This Agreement Is solely between Seller and Buyer, and 
is acl<nowlecJ._ged by Lender with regard to Section 12.18. 

12.13 Back-Ug Contract(s}. Buyer understands that Seller may negotiate with other parties 
ana may enter tnto baCR-up contracts tor the sale of the Propeny. I fie baCk-up contractS 
will be subject and subordinate to this Agreement so long as this Agreement is in full force 
and effect and Buyer is not in default hereunder. 

12.14 Reguisb §!njor Management Approval. Prior to execution and delivery of this 
Agreement by Seller, this Agreement is subject to approval by Seller Group's and by Lender 
Group's senior management. Neither the submission of any proposal or this Agreement for 
examination to Buyer, nor any correspondence or course of dea1fog. between Buyer and 
Seller shall constitute a reservation of or option for the Property or in any manner bind 
Seller. No contract or obligation on the part of Seller shall arise until this Agreement is 
approved as appropriate by senior management and fully executed and unconditionally 
delivered by Seller. If, however, Seller executes and returns this Agreement to Buyer. the 
r~uirement for Senior Group Management Approval shall be deemed satisfied. 

12.15 Limitation on Liability. Buyer expressly agrees that the obligations and liabilities of 
Seller under this Agreement and any document referenced herein shall not constitute 
personal obt:gations of the officers, directOrs, employees, agents, trustees, partners, 
membe~. managers, representatives, stockholders or other principals and representatives 
of Seller Group. Notwithstanding a11yth!ng to the contrary, Seller Group's liability, if any, 
arising in connection With this Agreement or with the Property shan be limited til Seller's 
Interest in the Property for the recovery of any judgment against Seller. and neither' Seller 
Group nor any member thereof shafl be personaRy ·tiabfe for any such judgment or 
deficiency after execution thereon. The limitations of liability contained in this paragraph 
shall apply equally and inure to the benefit of Seller Group's present and future officers, 
directors, trustees. shareholders, agents, employees, partners. members, managers, 
representatives, or other prinqipals and representatives of Seller Group, and their respective 
heirs, successm:s and assigns. 
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12.16 Mold Dise!OSYre. Mold and/or other microscopic organisms can be found almost· 
anywhere. They occur naturally in the environment and can grow on virtually any organic 
substance as long as moisture and oxygen are present. Mofd and/or other microscopic 
organi$ns may cause property damage and/or health problems. Buyer acknowledges and 
agrees that neither Seller Group nor Lender Group shalf be responsible for any damages, 
liabillties, claims or losses ariSing out of or relating to mold and/or other microscopic 
organisms at the Property induding but not limited to property damages, personal Injury, 
adverse health effects, loss of Income, emotional distress, death. loss of use or toss of value 
and Buyer hereby releases Seller Group and Lender Group from the same. Buyer hereby 
acknowledges that it has read and understood this disclosure and release and agrees to the 
provisions contained herein. The provisions of this Section shaH survive the Closing or 
termination of this Agreement 

12.17 Prohibited Persons. Neither Buyer nor any of fts respective officers, diNCtors, 
shareholders, partners, members or afflfiates (lncll..lding without limitation lndlrect holders of 
equity interests in Buyer) is or Will be an entity or person (i) that is listed in the Annex to, or 
is otherwise subject to the provisions of Executive Order 13224 issued on September 24, 

____ ___;2::=::00:= . .:..1 _.....C:~E~013224•}, (ii} whose name a~rs on the United States TremH::J!Y Departmenfs 
Office of Fore·ign Assets Control ("OFAC") most current list of •specifically Designated 
National and Blocked Persons" (which list may be published from time to time In various 
mediums induding, but not limited to, the OFAC website, 
http:/lwww.treas .. gov/offices/enforcement/ofac/sdnft11sdn.pqt), (iii} who commits, threatens 
to commit or .supports "terrorism," as that term is defined in EC13224, (iv) is subject~ 
sanctions of the United States government or is in violation of any federal, state, municipal 
or local laws, statutes, codes, ordinances, orders, decrees, rules or regulations relating to 
terrorism or mo:tey laundering, includfng; without limitation, E013224 ~ the Uniting and 
Strengthening America by Providing Appropliate Toots Required to Intercept and Obstruct 
Terrorism Act cf 2001, or (v) who Is otherwise affiliated with any entitY or person listed 
above (any ard all parties des~ in clauses 0} - (v) above are herein referred to as a 
•Prohibited Person").' Buyer covenants and agrees that nelfher Buyer nor any of its 
respective officers, directors, shareholders, partners, members or affiliates (including 
wiihout limitation indirect holders of equity interests in Buyer) shall (aa) conduct any 
business, nor engage in any transaction or .dealing, with any Prohibited Person, including, 
but no limited io, the making or receiving of any contribulion of funds, goods, or services, to 
or for the ben~lt of a Prohibited Person, or (bb) engage in or conspire to engage in any 
transaction that evades or avoids, or has the purpose of evading or avoiding, or attempts to . 
yiolate, any of the prohibitions set forth in £013224. The provisions of this Section shall 
survive the Ck!Sing or ~ermination of this. Agreement. 

12.18 Reservation of RiQhts. Buyer acknowledges that Lender's submittal, in conjunction 
With the Lawsuit, of the Order Appointing Receiver, and Seifer's actions pursuant to the 
authority and duties granted to Seller, as receiver. thereunder, including, Without limitation, 
the specific power and authority to sell Property of Borrower subject to prior court approval, 
as specified in the Order Appointing Receiver, and the parties entering into this Agreement 
or the Closing of the transaction contemplated herein in no way impairs or waives Lender's 
rights and interest In the Property of Borrower and in no way lmpairs or waives any lights or 
remedies available to lender because of the default of Borrower, as such default is 
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specified in the Lawsuit. whether such rights or remed"leS are available to Lender at law or in 
equity or granted pursuant to any of those certain loan doCUments by and between Lender, 
as assignee thereof, and Borrower, induding, without Jimita1ion. that certain Commercial 
Deed of Trust, Security Agreement. Fixture filing Anancing statement and Assignment of 
Leases, Rents, Income and .Profits (as same may have been amended) recorded in the 
Cfark County Recorder's Office as Document No. 20070330-0002946, and that certain 

. Assignment of leases, Rents, Income and Profits (as same may have been amended) 
reoorded in the Clark County Recorder's Office as Document No. 20070330-0002947, 
including, wlthollt limitation, 1he speciffc reservation of the right to pursue recovery of any 
deficiency against either Borrower or Hagai Rapaport, an Individual ("Guarantor"), or the 
specific reservatiOn to pursue any and all lights or remedies 1hat may be available against 
Guarantor. 

ARTtCLEXUI 
ESCROW TERMS 

--------Th!-+l<e-:f..itle-CgmpaR¥-SRall hold 'the Deposit iA OS6fOW eA t!:le fello~'Vif'I!Mel'ffl&-aAttfd-----+ 
conditions: 

(a) The maturity of the investment for the Deposit shall not exceed ninety (90) 
days or the anticipated date of the Closing, whichever is earlier, and 1f suCh maturity shaU 
occur prior to the Closing, the Deposit shalf be reinvested under the same terms and 
conditions. 

(b) The Title company shall deliver t!ie Deposit· to Seller or Buyer, as the case 
may be, in accordance with the provisions ofthls Agreement 

(c) Jlfly notice to or demand upon the Title Company shall be in Wliting and shall 
be sufficient only If received by the Title Company within the applicable time periods set 
forth herein, if any. Notices to or demands upon the Titfe Company shall be sent by United 
States mail, regiStered or certified, l'$t\lm receipt requested, postage prepaid, or overnight 
courier service, with respect for next day delivery, to the address set forth in Section 1.1 of 
this Agreement, Attention: • or served personally upon the Title Company 
with receipt acknowledged in writing by the Title Company. Notices from the Titfe Company 
to Seller or Buyer shafl be maifed to them in accordance with Section 12.7 ·of this 
Agreement. 

. (d) If he Title Company shall have received notice signed by either party advising 
that litigation between the parties over entitlement to the Deposit has been commenced, the 
Title Company shall, on demand of either party, deposit the Deposit with the clerk of the 
court in ·which such litigation is pending. If at any time the nue Company is uncertain of its 
duties hereunder or if the Title Company for any other reason is no longer willing to serve as 
escrow agent, the Trtle Company may, on notice to the parties, take such afflnriative steps 
as it may, at its option. elect in order to terminate Its duties as the Trtle 'Company, including, 
but not limited to. the deposit of the Deposit with a court of competent jurisdic:tlon and the 
commencement of an action tor interpleader, the reasonable costs of which shall be borne 
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by whichever of the parties is the losing party. Upon the taking by the. Title Company of 
such action described, the Title Company shaH be released of and from all liability 
hereunder as escrow agent. 

(e) The Tftle Company shalt not Incur any liability in acting upon any signature, 
notice, demand. request, waiver, consent, receipt or other paper or document believed by 
the Titre Company to be genuine. The Tltfe Company may assume that any person 
purporting to give it any notice on behalf of any party in accordance with the provisions 
hereof has been duly authorized to do so, or is otherwise acting or falling to act under this 
Section except in the case of the Trtfe Company's gross negligence or willful misconduct 

(t) The terms and provisions of this Article shall create no right in any person, finn 
or corporation other than the parties and their respective successors and permitted assigns 
and no third party shall have the right to enforce or benefit from the terms hereof. 

(g) The Title Company has executed this Agreement for the sole purpose of agreeing to 
act as such in accordance with the terms of this Agreement 

ARTICC:Xf 
LITIGATION 

14.1 .Attomevs· Fees; Jurisdiction: Venue. In the event of any litigation arising out of or 
under this Agreement and/or out of Buyer's ownership, development or -construction upon 
the Property, the prevailing party shall be entitled to collect from the non·prevailing party 
reasonable attorneys• fees and costs. Buyer and Seller submit to the jurisdiction of the 
Eighth Judicial District Court for CJar1< County, in the State and the United states District 
Court for the District of Nevada In respect of any suit or other proceeding brought in 
connection wtth or arising out of this Agreement. The proviSions of this Section .shall survive 
the Closing. 

14.2 WAIVER OF JURY TRIAL. The parties 'her&by knowingly~ voluntarily and 
intentionally waive the right either may have to a trial by jury in respect of any 
litigation based hereon, or arising out of, under or in connection with this Agreement 
and any document -executed In connection herewith or related hereto, or any course 
or conduct. course of dealin;. statements (whether oral or written) or acti011$ of 
either party. This provision is a material Inducement for the parties to enter into this 
transaction~ 

[SIGNATURES ON THE FOLLOWING PAGES] 
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IN WITNESS WHEREOF, Buyer and Selldr have executed this Agreement as of 
the Execution Date. 

SELLER: 

Greystaf: Real Estate Partners, John Rials as 

agent, a .. s duz. a. I • ted Receiver of the ·/ .• 

PropertY:r .,'/ 
/,'F;~ .. . t:'·· ~~ ' .1' . . 

JohnRiT. 

BUYER: 

Pacifica Companies LLC, 
a California limited liability company, 

517159_3 
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EXECUTION BY TITLE QOMPANX 

The r.tle Company executes this Agreement for the purposes of acknowledging 
its Agreement to serve as escrow agent in ~ with the terms of the 
Agreement and to acknowledge receipt of the initial deposit of $ (if fn 
the form of a check, subject to clearance) from Buyer as the initial Deposft due 
thereunder, 

By. _______________________ _ 

Name; ___________ _ 

Its; ---------------------------

2 



000198

000198

000198 00
01

98
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ExHIBITS 

SEE AlTACHMENT FOR TrTLE COMMITMENT 
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EXHIBIT C. 

GRANT. 9ARGAlN. SAlE QEEO 

APN: 124-30-311..()31 
124-30-312-014 and 015 
124-30-312-017 and 018 
124-30-312-025 -169, inclusive 
124-30-312-171 and 172 
124-30-312-177 
124-30-312-"\80-182 

RECORDING l~EQUESTED BY 
AND WHEN RECORDED MAIL TO; 

------·--··~-·----· ___________ ...;__ _____________ -; 
Midland Loan Services 
10851 Mastin, Suite 700 
Overiand Park, KS 66210 
Attention: BryanT umer 

MAIL TAX STATEMENTS TO: 

Pacifica Companies LLC, 
a Califom.ia limited liability company 
1785 Hancoc{ Street, Suite 100 
San Diego, Callfomla 92110 

{Above Space for Recorder's Use Only) 

·GRANT. BARGAIN AND SALE DEED 

FOR \'ALUABLE CONSlDERATION, receipt of which is hereby acknowledged, 
Palmllla Dev31opment Co., Inc., a Nevada corporation, by Greystar Real Estate 
Partners. John Rials as agent, as duly appointed Receiver of the Property, p,orsuant to 
that certain Order Appointing Receiver dated August 18, 2009, submitted by U.S. Bank 
National Association as Trustee For The Registered Holders of ML-CFC Commercial 
Mortgage Trust 2007·7 Commercial Mortgage Pass· Through Certificates Series 2007-7, 
by and through Midland Loan Services, Inc., as its Special Servicer, in connection with 
that certain lawsuit captioned U.S. 13ank National Association as Trustee For The 
Registered J-Joiders of ML-CFC Commercial Mortgage Trust 2007-] Commercial 
Mortgage Pass-Through Certificates Series 2007-7, by and throtJgh Midland Loan 
Services, Inc., as Its Special Servicer, vs. PalmDJa Development Co., Inc .• a Nevada 
corporation, Case No. ()9..A595321 pending In Department 9 of the Eighth Judicial 

l 

I 
I 

I 

I 
I 
J 
i 



000201

000201

000201 00
02

01

District Court in Clark County, Nevada, hereby, in compl'sance wlth the terms of said 
Order Appointing Receiver, GRANTS, BARGAINS and SELLS to Pacifica Companies 
LLC, a California limited liabifrty company, that certain R*!l property Jocated in 1he Coumy 
of Clark1 Statt of Nevada, more particularly described in Exhibit "A" attached hereto and 
incorporated herein by this reference: 

TOGETHER WITH all and singular the tenements, hereditaments and 
appurtenances thereunto belonging, or In anywise appertaining, and the reversion and 
reversions, remainder and remainders, rents, issues and profits thereof; 

SUBJECT TO all taxes. assessments, reservations in patents and all easements, 
tights of way. ancumbranoes, liens, covenants, conditions and restrictions. obligations. 
Uabilities and Oiher matters as may appear of record. 

IN Wln.IESS WHEREOF, the undersigned has signed this document as of the 
day and year indicated. 

_____ .,.S.,ig....,ne,....d"""". ~.and deliver:a.d In ths 
presence of: 

State of Nevada 
County of 

GRANTOR: 

Palmilla Development Co., Inc., 
· a Nevada corporation · 

By: GreyStar Real EState PartnerS, John Rials 
as agent. as duly appointed Receiver of the 
·Property .. 

John Rials 

Th.is jnstrument was acknowledged before me on -------- by ______________ as of ___________________ ~ 

(Signature of notarial officer) 
(Seal, if any) 

(Title and rank (optional)) 
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STATE OF NEVADA} 
COUNTY OF CLARK) 

EX,HlBIT D 

AFFIDAVIT 

BEFORE ME, the undersigned authority, personally appeared John Rials 
{• Affiant") as agent of Greystar Real Estate Partners, the duly appointed Receiver 
("Seller") pursuant to that certain Ot:der Appointing Receiver dated August 18, 2009, 
submitted by U.S. Bank National Association as Trustee For The Registered Holders of 
ML-cFC Commercial Morlgage Trust 2007-7 Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through Midland Loan Services, Inc., as Its Special 
Servicer rarder Appointing Receiver"), who being by me first duly swom, deposes 
and says: · 

_______ ....,__s.sl:~,gr Is tbls day.. pursuant lO the Order AppoimlRg Recei-~AJAJ.ote<e~-V<ytiR:R9!r-------:­
the lights, title and interest in and to the real property of Palmilla Development Co .• Inc~. 
a Nevada corporation, more particularly described on the attached Exhibit A hereto 
(the "Property";. to Pacifica Companies LLC, a California limited liability company 
("Buyer"). 

2. There have been no improvements, aHerations or repairs to the Property 
authorized by Sener for which the costs thereof remain unpard; there are no 
construction; materialmen's or laborers' liens against the Property arising through work 
performed by or for Seller. · · 

3. Pun;uant to Section 1445 of the Internal Revenue Code, a transferee 
(buyer) of a U-S. real property interest must withhold tax if the transferor (seller) is a 
foreign person This Affidavit Is given to inform Buyer that withholding of tax is not 
required upon Seller's disposition of a U.S. real property interest Seller is not a 
nonresident alitm for purposes of U.S. }noome taxation purposes. Seller's U.S. taxpayer 
identifying nurr. b9r is • Seller understands that this certification may 
be disclosed to the Internal Revenue Service by Buyer and. that any false statement 
made here cou:d be punished by fine, imprisonment or both. 

4. There are no parties in possession of the Property other than the tenants 
set forth on the attached list of tenants. 

5. Under penalties of perjury Affiant declares that he has examined this 
certification and t~ the best of his knowledge and belief it Is true and complete. 

[SIGNATURE ON FOLLOWING PAGE] 
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State of Nevada 
County of, _______ _ 

Greystar Real Estate Partners, John Rials as 
agent. as duly appointed Receiver of the 
Property 

John Ria!s 

This instrument was acknowledged before me on-------- by _______ as of __________ -' 

{Signature of notarial officer) 
____ ___:(~,!,iS!S<eaw.l'""'. jfi.,S;Ia~-·-·--~---·------_:_----------------! 

(T'ltle and rank (optional)) 
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EXHIBIT£ 

BJlbOFSALE 

Greystar Real Estate.Partnm, John Rials as agent. as duly appointed Receiver 
of the Property \Assigno~). pursuant to that certain Order Appointing Receiver dated 
August 18, 2009, submitted by U.S. Bank National Association as Trustee For The 
Registered Holders of ML-CFC Commercial Mortgage Trust ·2007-7 Commercial 
Mortgage Pass-Through Certfficates Series 2007-7, by and through Midland Loan 
Services, Inc., as i1s special Servicer \Order Appointing Receiver"). in accordance 
with the Agreement for Sale and Purchase of Property dated 2010 and in 
consideration of the sum of Ten Dollars ($1 0 .00) (the sufficiency and receipt of which 
are hereby acknowledged), and pursuant to the Oider Appointing Receiver, does 
hereby grant, bargain, sell, convey, assign, transfer, set over and deliver (coUectively, 
"assign") unto Pacifica CompanieS LLC, a catlfomia llmited !lability company 
("As$l9nee"), all of Assignor's right, title and interest in and to all of the furniture, 
furnishings, fixtures, equipment and other tangible personal property, that is now 
~Q.( ~ on the Seal. P.r:opert¥ of PalmUla OevelopmEmt-eo ..... , -wh;u;=lt;:;,.,.,-ca~---­

Nevada corporation, descrtbed on Exhibit A attached heteto ·and used In connection 
with the management. operation, or repair of the Real Property (collectively, "Personal 
Property"). 

TO HAVE AND TO HOLD the Personal Property unto Assignee and Assignee's 
heirs, legal representatives, successors and assigns forever. 

The Personal PrO})erty is beihg assigned ~as is .. , •wnere is .. , and 'With all 
faults" as of the date of this bill of sale, without any representation or warranty 
whatsoever as to its condition, fitness for any particular purpose, 
merchantability or any other warranty, express or implied. Assignee is hereby 
acquiring the Personal Property based solely upon assignee's own indcependent 
investigations and inspections of that property and not in reliance on any 
information provided by Assignor or Assignor's agents or contractors. 
Assignor has made no agreement to alter, repair or Improve any of the Personal 
Property. Assignor specifically disclaims any warranty, guaranty or 
representation, oral or written, past or present. express or implied, concerning 
the Personal Property or Assignor's title thereto. 

IN WITNESS WHEREOF, Assignor has signed, sealed, and delivered this Bill of 
Sale as of the __ day of 2010. 

Greystar Reai Estate Partners, John Rials· as 
agent, as duly appointed Receiver of the 
Property 

John Rials 
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EXHJBITF 

ASSIGNMENT AND ASSUMPTION AGREEMENT 

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT, dated as of the 
day of • 2010, by and between Greystar Real Estate Partners, John Rialsas 
agent, as duh; appointed Receiver of the Property ("Assignor"), pursuant to that certain 
Order J\pPOintlng Rec::eiver dated August 18, 2009, submft:!ed by U.S. Bank National 
Association as Trustee For The Registered Holders of ML..CFC Commercial Mortgage 
Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series 2007-7. by and 
thrOugh Midland Loan Services, Inc., as its Special Servieer {"Order Appointing 
Receiver"), and Pacifica CompanieS LLC, a California limited liability oompariy 
(~Assignee~). 

WHEREAS, Assignor and Assignee entered into that. certain Agreement for Sale 
and Purchase of Property (•Agreementt) dated , 2010, for _the sale 
and purchase of certain "Property" consisting of •Real Properly" (as more particularly 
d.es.cr.ib.ecLln..2ldlJbit A attacbed bet:eto}.-!~1 erope~ and "IRtaRgtbl:e------t 
Property" (as more particularly described in this Assignment and Assumption 
Agreement), as said terms are defined in the Agreement; 

WHEREt\8, Assignor, pursuant to the Agreement and the Order Appointing 
Receiver, desir.as to assign, transfer, set over and deliver to Assignee all of Assignor's 
right, title and interest in and to the Intangible Property as here1nafter provided; and 

WHEREAS. Assignee desires to assume the duties and obligations of ASsignor 
with respect to the Intangible Property. 

NOW, THEREFORE, in accordance with the Agreementand in consideration of 
the sum of Ten Dollars ($10.00), the sufficiency and receipt of which are hereby 
aCknowledged, the parties do hereby covenant and agree as follOws and take the 
foUowing actions: 

1· Assignor does hereby assign, transfer, set over and deliver unto Assignee 
all of the Assignor's right, title and interest, if any, in and to the following property to the 
extent the same is transferable by Assignor {colleCtively, ,ntangfble Property"): 

(a) any and all lea$8$, tenancies, licenses and other rights of 
occupancy or use of or for any portion of the Real Property or the Personal Property 
(including aU amendments and renewals thereof). in effect as of the date of this 
Assignment and Assumption Agreement (collectively. •~.easesj: 

{b) any and all any service, maintenance, supply, operating, or 
employment contracts or other agreements, however termed, written or oraf, affecting 
the use, ownership, maintenance, or operation of all or any part of the Property (but 
specifically excluding any Leases and any management agreements) in effect as of the 
date of this Assignment and Assumption Agreement (coJiecHvely, "Service Contracts•); 
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(c) any and all licenses, permits, authorizations, certificates of 
occupancy and other approvals that are in effect for the current use and operation of the 
Property (collectively, "Permits")i 

(d) any and all warranties, telephone exchange numbers, arctritecturai 
or engineering plans .and specifications, air rights and development rights that exist as 
of the date of this Assignment and Assumption Agreement and relate to the Real 
Property or the Personal Property (coiJectively, •General Intangibles•); and 

{e) any and all rights to the name of the improvements upon the Real 
Property. 

2. The Intangible Property is being assigned "as is'\ "Where is", and 
'"with aU faults" as of the date of this Assignment and Assumption Agreement, 
without any 1-epresentation or warranty whatsoever as to its condition, fitness for 
any particular purpose, merchantability or any other warranty, express or implied. 
Assignee is hereby acquiring the Intangible Property based solely upon 
Assignee's own· Independent Investigations and inspections of that Property and 

------.noots...-t trrr&1i~""6Yniniy il'ifbrmatton provided by ASSignor or ~not's agents or 
contractors. Assignor specifically disclaims any warranty, guaranty or 
representatic•n, oral or written, pa$t or ·present, express or implied, concerning 
the lntangibft Property or Assignor's title thereto. 

3. 1\ssignee hereby accepts the foregoing assignment of the Intangible 
Property and hereby assumes all duties and obligations of Assignor under the Leases. 

. ~ce CQntfacts, Permits and General Intangibles assign~. herein. Assignee shall 
defend. indemnify and hold harmless Assignor and the Seller Group and the Lender 
Group, as such terms are defined in the Agreement, from and against any and all 
Claims asserted against or incurred by Assignor, Seller Group or any member thereof or 
.Lender Group or any member thereof as a result of any acts or omiS$ions, from and 
after the date of this Assignment and Assumption Agreement, in connection with the 
Leases, Service Contracts, Permits and General Intangibles assigned herein. "Claims" 
means claims, demands, causes of action. losses, damages, liabilities, judgments, 
costs and expenses (including attorneys' fees, whether su!t is instituted or not). 

4. Thls Assignment and Assumption .Agreement shall be (a) binding upon, 
an~ inure to the benefit of, the parties to this Assignment and Assumption Agreement 
and their respectiVe heirs. legal representatives, successors and assigns, and (b) 
construed in accordance with the laws of the State of without regard to 
the application of choice of law principles. 

2 

j 

I 
I 
I 
i 

i 
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IN WITNESS WHEREOF, this Assignment and Assumption Agreement has 
been signed, sealed and delivered by the parties as of the date first above written. 

ASSIGNOR: 

' 
GreystarReal Estate partners, John Rlals·as 
agent. as duly appointed Receiver of the 
Property 

John Rials 

ASSIGNEE:· 

Pacifica Companies LLC, 
a California limited liability company, 

· By.: PAC Investors lAc., 
a California corporation 

Its: General MahE!Qer 
By. ____________________ _ 

Name: --------------------ItS: -----------------------
By: Nam_e_: _________ _ 

Its: ----------------------
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RE: 

Dear Tenant: 

EXHIBITG 

NOnCE TO TENANT 

_____ .2010 

Please be advised that on this date Palmilla Development Co., Inc., a Nevada 
corporation, by Greystar Real Estate Partners, John Riafs as agent, as duly appointed 
Receiver of the Property, pursuant to that certain Order Appointing Receiver dated 
August 18, 2009, submitted by U.S. Bank National Association as Trustee For The 
Registered Holders of ML..CFC Commercial Mortgage Trust 2007-7 Commercial . . 

~as:s-Thmugh....Cedificates Series 2007=7, by aRd Ulrougl:f MiEIIaAd beaJ:r-·---~ 
Services, Inc., as Its Special Servicer (the "Prior Owner"), has transferred ownership I 
of the property known as PalmUla Townhomes, to Pacifica Companies LLC, a 1 

Califomia limitecfllability company (the "New OWner''). All correspondence regarding 
your lease should hereafter be sent to ·the New Owner at 
--::-:-:---:---:-:--:---:---:---=--· The New Owner has assumed all obligations 
of the landlord under your lease from and after the aboVe date. All security deposits in 
the ·possession of the Prior OWner have been delivered to the New Owner. Please 
send all further rental payments under the lease to. the t:tew Owner to.tfie address 
designated above for receipt of such payments, unless otherwise directed by the New 
OWner. 

Thank you very much for your assistance in this matter. 

Very truly yours, 

Patmil!a Development Co., Inc., 
a Nevada corporation 

By: Greystar Real Estate Partners. John Rials 
as agent. as duly appointed Receiver of 
the Property 

John Rials 

2 

i 
j. 

I 
I 
I 
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!XHfSITH 

NOTICE TO SERVICE CONTBACTOR 

-----·· 2010 

RE: 

Dear Service Contractor: 

Pfease be advised that on this date Palmilla Development Co., Inc., a Nevada 
corporation, by Greystar Real Estate Partriers. John Rials as agent. as duty appointed 
Receiver of the Property, pursuant to that certain Order Appointing Receiver dated 
August 18, 2009, submitted by U.S. Bank National Association as Trustee For The 
Registered Holdms of MI-CEC Commercial Mottgag& Tl:ust.2~~alai------'­
Mortgage Pass-Through Certificates Series 2007-7, by and through Midland Loan 
Services. Inc., as its Special Servicer (the "Prior Owner"), has transferred ownership 
of the property known as Palmilla T ownhomes, to Paciffca Companies LLC, a 
California limited lia~ility company (the •New Owner"). You must look 'to the New 
OWnet, and not to the Prtor OWner. for all payments amf other expenses, if any, due 
under your contract for services provided after this date. Afl correspondence should 
be directed to the New Owner at.--.-.-------

Very truly yours, 

PRIOR OWNER 

PalmUla Development Co., Inc., 
a Nevada cOrporation 

By: Greystar Real Estate Partners, John Rials 
as agent, as duly appointed Receiver of 

- the Property 

John Rials 
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Electronically Filed 
03/10/2010 02:23:06 PM 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

NNOP 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch(a~LRLaw.com 

LEWIS AND ROCAL LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
Telephone: (702) 949-8200 
Facsimile: (702) 949-8398 
Attorneys for Plaintiff 

CLERK OF THE COURT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

U.S. Bank National Association as Trustee For 
The Registered Holders of ML-CFC 
Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 
Servicer, 

Plaintiff, 
vs. 

Palmilla Development Co., Inc., a Nevada 
corporation; and Roe Corporations X to XX, 

Defendants. 

Case No. A-09-595321-C 

Dept. No. IX 

NOTICE OF NON-OPPOSITION TO 
MOTION TO APPROVE SALE OF 
RECEIVERSHIP PROPERTY 

Date ofHearing: 
Time ofHearing: 

March 18, 2010 
in chambers 

18 Plaintiff, U.S. Bank National Association as Trustee For The Registered Holders ofML-

19 CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series 

20 2007-7, by and through Midland Loan Services, Inc., as its Special Servicer ("Plaintiff') filed its 

21 Motion to Approve Sale of Receivership Property in this matter on February 11, 2010. Notice of 

22 the in chambers hearing on the Motion was served by mail on Defendant Palmilla Development 

23 Co., Inc. ("Defendant") on February 15, 2010. 

24 Defendant's counsel telephoned the undersigned on March 10, 2010, and orally indicated 

25 that Defendant does not intend to oppose the Motion. 

26 No opposition has been filed or received, and no one has notified Plaintiff's counsel of any 

27 intention to oppose the Motion. The time to oppose the Motion prescribed by EDCR 2.20 has now 

28 passed, Receiver therefore requests the Court construe this as an admission that the Motion is 

Lewis and Roca ILP 
3993 Howard Hughes Parkway 

Suite 600 
Las Vegas, Nevada 89169 -1- 424748 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Lewis and Roca ILP 
3993 Howard Hughes Parkway 

Suite 600 
Las Vegas, Nevada 89169 

meritorious, and grant the relief requested therein. A proposed Order Granting Motion will be 

submitted shortly for the Court's consideration. 

POINTS AND AUTHORITIES 

The decision to refrain from timely opposing a motion may be construed as an admission 

that the motion is meritorious and a consent to granting the same. See King v. Cartlidge, 121 Nev. 

926, 928, 124 P.3d 1161, 1162 (2005) (the sole fact that an opposition to a motion for summary 

was filed late provided sufficient grounds to deem the motion unopposed and thus meritorious). 

EDCR 2.20(c) provides: 

Within 10 days after the service of the motion, and 5 days after 
service of any joinder to the motion, the opposing party must serve 
and file written notice of nonopposition or opposition thereto, 
together with a memorandum of points and authorities and 
supporting affidavits, if any, stating facts showing why the motion 
and/or joinder should be denied. Failure of the opposing party to 
serve and file written opposition may be construed as an admission 
that the motion and/or joinder is meritorious and a consent to 
granting the same. 

The Motion was filed and served on all parties to this action on February 15, 2010, via first 

class U.S. mail. Excluding weekends and holidays, and adding three days for mailing, any 

opposition to the Motion was due on or before March 4, 2010. 

Defendant has orally informed the undersigned that Borrower does not intend to oppose 

the Motion, and the time to oppose the Motion has therefore expired, and no opposition has been 

filed or received. Therefore, Plaintiff submits that its Motion is uncontested, requests this Court 

recognize the lack of opposition as an admission the Motion is meritorious, and requests this Court 

grant the Motion to be submitted shortly for this Court's consideration. 

Dated March 10, 2010. 
LEWIS AND ROCA LLP 

Is/ Michael F. Lvnch 
Robert M. Charles, Jr., Esq. 
Nevada Bar No. 6593 
Michael F. Lynch, Esq. 
Nevada Bar No. 8555 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
(702) 949-8398 (fax) 
Attorneys for Plaintiff 

-2- 424748 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that service of the foregoing document was made on this date by 

3 depositing a copy for mailing, first class mail, postage prepaid, at Las Vegas, Nevada, to the 

4 following: 

5 
Brent Larsen, Esq. 

6 DEANER, DEANER, SCANN, 
MALAN & LARSEN 

7 720 S. Fourth Street, #300 
Las Vegas, NV 89101 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Lewis and Roca ILP 
3993 Howard Hughes Parkway 

Suite 600 
Las Vegas, Nevada 89169 

Attorneys for Defendant 

Their last known mailing addresses. 

Dated March 10, 2010. 

Is/Angela Shadrick 
An employee of Lewis and Roca LLP 

-3- 424748 
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NEOJ 
MICHAEL F. LYNCH, ESQ. 

2 Nevada Bar No. 8555 
MLynch@lrlaw.com 

3 LEWIS AND ROCA LLP 
3993 Howard Hughes Parkway, Suite 600 

4 Las Vegas, Nevada 89169-5996 
Telephone: (702) 949-8200 

5 Facsimile: (702) 949-8398 

6 Attorneys for Plaintiff 

Electronically Filed 
03/26/2010 04:35:56 PM 

CLERK OF THE COURT 

7 DISTRICT COURT 

8 CLARK COUNTY, NEVADA 

9 U.S. Bank National Association as Trustee For 
The Registered Holders of ML-CFC 

10 Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 

11 Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 

12 Servicer, 

13 Plaintiff, 

14 vs. 

15 Palmilla Development Co., Inc., a Nevada 
corporation; and Roe Corporations X to XX, 

16 

17 
Defendants. 

Case No.: 09-A595321 

Dept. No.: IX 

NOTICE OF ENTRY OF ORDER 
GRANTING MOTION TO APPROVE 
SALE OF RECEIVERSHIP 
PROPERTY 

18 Please take notice that an Order Granting Motion to Approve Sale of Receivership 

19 Property was entered in the above entitled matter, a copy of which is attached hereto as Exhibit 

20 1. 

21 DATED March 26,2010. 

22 LEWIS AND ROCA LLP 

23 

24 

25 

26 

27 

-1-

Is/ Michael F. Lvnch 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 

Attorneys for Plaintiff 

527992 I.DOC 
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RECEIPT OF COPY 1 

2 We hereby accept receipt of the foregoing NOTICE OF ENTRY OF ORDER 

3 GRANTING MOTION TO APPROVE SALE OF RECEIVERSHIP PROPERTY. 

4 

5 
Dated this 26th clay ofMarcl:t, 2010. 

DEANER, DEANER, SCANN, 
6 MALAN & LARSEN 

7 ~Nft-Jb,~~ 
8 Brent Larsen, Esq. 

720 S. Fourth Street, #300 
9 Las Vegas, NV 89101 

Attorneys for Defendant 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

. 23 

24 

25 

26 

27 

-2- 527992_1.DOC 
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Exhibit "1" 

Exhibit "1" 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

ORDR 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch@LRLaw.com 
LEWIS AND ROCAL LLP 

ORIGINAL 

3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
Telephone: (702) 949-8200 
Facsimile: (702) 949-8398 
Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

U.S. Bank National Association as Trustee For The Case No. A-09-595321-C 
Registered Holders of ML-CFC Commercial 
Mortgage Trust 2007-7 Commercial Mortgage D t N IX ep. 0. 
Pass-Through Certificates Series 2007-7, by and 
through Midland Loan Services, Inc., as its Special 
Servicer, 

Plaintiff, 
vs. 

Palmilla Development Co., Inc., a Nevada 
corporation; and Roe Corporations X to XX, 

Defendants. 

ORDER GRANTING MOTION TO 
APPROVE SALE OF RECEIVERSHIP 
PROPERTY 

Date of Hearing: 
Time ofHearing: 

3/18/2010 
9:00a.m. 

19 This matter came before this Court on March 18, 2010, on the unopposed Motion to 

20 Approve Sale of Receivership Property (the "Motion") filed and served on February 11, 2010, by 

21 U.S. Bank National Association as Trustee For The Registered Holders ofML-CFC Commercial 

22 Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series 2007-7, by and 

23 through Midland Loan Services, Inc., as its Special Servicer ("Lender"). Lender filed and served a 

24 Notice of Filing [the proposed Purchase and Sale Agreement] Exhibit in Support of the Motion on 

25 February 24,2010. Lender filed and served a Notice ofNon-Opposition to the Motion on March 

26 10,2010. 

27 

28 

lAw&a and RoCI LLP 
)1193_11_ 
hrtway, SUi It 600 '""'"-'" ......... 
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Lcwi1 ft Rcxa LLP 
399311-­
hrkwa-1, &Wee 600 

The Court fmds that Greystar Real Estate Partners, with John Rials as its agent 

2 ("Receiver''), was appointed as receiver in this action on September 3, 2009, to take possession, 

3 custody, and control of the real property identified by the Clark County Tax Assessor Parcel Nos: 

4 

5 

6 

7 

8 

9 

10 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

124-30-311-031; 

124-30-312-014 and 015; 

124-30-312-017 and 0 18; 

124-30-312-025- 169, inclusive; 

124-30-312-171 and 172; 

124-30-312-177; and 

124-30-312-180- 182, inclusive, 

11 (the "Property") colloquially referred to as the Palmilla Townhomes, generally located northeast 

12 of the intersection of West Ann Road and North Decatur Boulevard in North Las Vegas. 

13 Having read and considered the Motion and the Notice of Filing Proposed Purchase and 

14 Sale Agreement of the Property by and between Receiver and Pacifica Companies, LLC ("Buyer") 

15 with an execution date of February 5, 2010, (the "PSA") and the oral argument of counsel together 

16 with the pleadings and papers on file herein, and finding good cause therefor: 

17 IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT: 

18 1. The Lender has provided sufficient notice of the proposed sale and PSA to all 

19 necessary parties to this action; 
\ 

20 

21 

2. 

3. 

The PSA is hereby approved as a full and fmal disposition of the Property; 

The purchase price contained within the PSA is in the range of fair market value for 

22 the Property, is commercially reasonable, and is an arms' length transaction; and 

23 

24 

25 

26 

27 

28 

t..u Vepa. Newda ll9169 

2 
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LcwitlndltiuL.l..P 
l'l93Howonlllvobo 

Pwkwa)', luitt: MD 

4. The Receiver is hereby authorized to sell and to fully convey all of the interest of 

2 Palmilla Development Co., Inc., a Nevada corporation ("Borrower''), in the Property, to Buyer, 

3 and is hereby authorized to execute and deliver all documents, including without limitation a deed 

4 to convey title to the Property of Borrower, in order to consummate the sale and fully and finally 

5 

6 

7 

8 

9 Respectfully submitted by: 

10 LEWIS AND ROCA LLP 

:: ~ynt'r!-
Nevada Bar No. 8555 

13 3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 

14 (702) 949-8200 
(702) 949-8398 (fax) 

15 Attorneys for U.S. Bank National Association 
as Trustee For The Registered Holders of ML-

16 CFC Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 

17 Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 

18 Servicer 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Brent Larsen, Esqo 
Nevada Bar No. 1184 
720 S. Fourth Street, #300 
Las Vegas, NV 89101 
(702) 382-6911 
(702) 366-0854 (fax) 
Attorneys for Palmilla Development Co., Inc., a 
Nevada corporation 

LaY ..... ~ 19169 

3 
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1 MOT 
MICHAEL F. LYNCH, ESQ. 

2 Nevada Bar No. 8555 
Lewis and Roca LLP 

3 3993 Howard Hughes Blvd., STE 600 
Las Vegas, Nevada 89012 

4 Telephone: (702) 949-8200 
Facsimile: (702) 949-8398 

5 Email: mlynch@lrlaw.com 

6 Attorneys for Plaintiff 

7 

Electronically Filed 
09/02/2010 11:45:30 AM 

CLERK OF THE COURT 

8 

9 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

10 U.S. Bank National Association as Trustee 
For The Registered Holders ofML-CFC 

11 Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 

12 Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 

13 Servicer, 

14 Plaintiff, 

15 vs. 

16 Palmilla Development Co., Inc., a Nevada 
corporation; and Roe Corporations X to 

17 XX, 

18 

19 

Defendants. 

Case No.: 09-A595321 

Dept. No.: IX 

MOTION TO APPROVE RECEIVER'S 
FINAL ACCOUNTING AND REPORT AND 
TO DISCHARGE RECEIVER 

Date ofHearing: 

Time of Hearing: 

20 Plaintiff U.S. Bank National Association for the Registered Holders ofML-CFC 

21 Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series 

22 2007-7, by and through Midland Loan Services, Inc. as its Special Servicer ("Plaintiff") by and 

23 through its attorney Michael F. Lynch of Lewis and Roca LLP moves the Court for Approval of 

24 Receiver's Final Accounting and Report (the "Final Report") and to Discharge Receiver. 

25 

26 

27 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Dated August 28, 2010. 

LEWIS AND ROCA LLP 

Is/ Michael F. L nch 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
3993 Howard Hughes Blvd., STE 600 
Las Vegas, Nevada 89012 
Telephone: (702) 949-8200 
Facsimile: (702) 949-8398 
Email: mlynch@lrlaw.com 

Attorneys for Plaintiff 

NOTICE OF MOTION 

Please take notice that the undersigned will bring the foregoing Motion on for hearing on 

the _7_ day of 0 c t o b e r , 2010, in Department 9 of the above-entitled Court, at the 

hour of C H f\ M B E R ~Lm. or as soon thereafter as counsel can be heard. 

Dated August 13, 2010. 

LEWIS AND ROCA LLP 

Is/ Michael F. Lvnch 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
3993 Howard Hughes Blvd., STE 600 
Las Vegas, Nevada 89012 
Telephone: (702) 949-8200 
Facsimile: (702) 949-8398 
Email: mlynch@lrlaw.com 

Attorneys for Plaintiff 

2 
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1 I. 

2 POINTS AND AUTHORITIES 

3 Court-appointed receivers must file a satisfactory final account and report in order to be 

4 discharged. Kraemer v. Kraemer, 79 Nev. 287, 294, 382 P.2d 394 (1963). Receiver's Final 

5 Report is attached hereto, and will be served on all interested Parties. (Service of this Motion to 

6 be made and Certificate of Service filed when Notice of Hearing is completed by the Clerk of 

7 Court). 

8 A) Statement of Facts 

9 On September 3, 2009, as supplemented May 17, 2010, the Court entered Orders 

10 appointing Greystar Real Estate Partners, with John Rials as its agent, ("Receiver") as Receiver 

11 in this action, to take possession, custody, and control of the following property identified by the 

12 Clark County Tax Assessor Parcel Nos: 

13 

14 

15 

16 

17 

18 

19 

20 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

h. 

124-30-311-031; 

124-30-312-014 and 015; 

124-30-312-017 and 018; 

124-30-312-025 through 169, inclusive; 

124-30-312-171 and 172; 

124-30-312-177; 

124-30-312-180 through 182, inclusive, and 

124-30-312-022, 

21 more commonly referred to as the Palmilla Townhomes, generally located northeast ofthe 

22 intersection of West Ann road and North Decatur Boulevard in North Las Vegas (hereinafter the 

23 "Property"). 

24 On June 8, 2010, the Property was sold pursuant to the Grant, Bargain and Sale Deed by 

25 and between Receiver and Pacifica North Vegas LLC ("Buyer") recorded with the Clark County 

26 Recorder's Office as document number 20100608:0000104, a true and correct copy of which is 

27 attached hereto as Exhibit "1". The sale of the Property was approved by this Court by Order 

3 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

entered March 23,2010, a true and correct copy ofwhich is attached to the Notice ofEntry of 

Order on file herein and attached hereto as Exhibit "2". The sale has obviated the need for 

Receiver to remain as receiver for the Property. 

B) Financial Summary 

The following financial documents constitute Receiver's Final Report, and are submitted 

in support of this Motion: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

Balance Sheet Reconciliation - Exhibit "3". 

Management Fee Calculation- Exhibit "4". 

Cash Flow Statement - Exhibit "5". 

Balance Sheet - Exhibit "6". 

Budget Comparison- Exhibit "7". 

Income Statement for July 2010- Exhibit "8". 

Income Statement, 12 months- Exhibit "9". 

Trial Balance- Exhibit "10". 

General Ledger- Exhibit "11". 

Expense Distribution - Exhibit "12". 

Check Detail- Exhibit "13". 

Aged Receivable Report- Exhibit "14". 

13. Security Deposit Activity Report- Exhibit "15". 

20 D) Receiver's Fees 

21 

22 

23 

24 

25 

26 

27 

Receiver's invoices have been included in the monthly interims filed since the 

appointment of Receiver. The fees are for expenses reasonably incurred in connection with the 

performance ofthe Receiver's duties, all costs are directly allocable to the Receivership Estate, 

and no costs of overhead are included in the Receiver's expenses. 

CONCLUSION 

By this Motion, Plaintiff respectfully requests this Court: 

1. Approve Receiver's Final Report; 

4 
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1 

2 

2. 

3. 

Discharge Receiver; 

Provide that Receiver may collect any remaining deposits and receivables and pay 

3 the remaining liabilities of the receivership and forward and funds remaining after payment of 

4 those liabilities to Lender; 

5 

6 

4. 

5. 

Exonerate Receiver's bond; and 

Absolve and discharge Receiver of any liability in connection with the 

7 management of the receivership Property. 

8 Dated August __ , 201 0. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

LEWIS AND ROCA LLP 

Is/ Michael F Lynch 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
3993 Howard Hughes Blvd., STE 600 
Las Vegas, Nevada 89012 
Telephone: (702) 949-8200 
Facsimile: (702) 949-8398 
Email: mlynch@lrlaw.com 

Attorneys for Plaintiff 

5 
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EXHIBIT 1 

EXHIBIT 1 
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APN: 124-30-311-031 
124-30-312-014 and 015 
124-30-312-017 and 018 
124-30-312-025-169, inclusive 
124-30-312-171 and 172 
124-30-312-177 
124-30-312-180-182 
I 24 • 3 o-_312. - 6 l. l­

RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 

Midland Loan Services 
10851 Mastin, Suite 700 
Overland Park, KS 66210 
Attention: Bryan Turner; } 

MAIL TAXsTATEMENrs"ro: .. 

Pacifica North Vegas LLC, 
a Nevada limited liability company 
1785 Hancock Street, Suite 100 
San Diego, California 92110 

l..j 2..)~71 L ...S G-S 
{Above Space for Rebor~er's Use Only) 

GRANT, BARGAIN AND SALE DEED 

lnst #: 201006080000104 
Fees: $17.00 NfC Fee: $25.00 
RPlT: $48450.00 Ex: # 
0610812010 08:00:50 AM 
Receipt#: 379416 
Requestor: 
FIRST AMERICAN TITLE HOWARD 
Recorded By: STN Pgs: 6 

DEBBIE CONWAY 
CLARK COUNTY RECORDER 

FOR VALUABLE CONSIDERATION, receipt ofwhtch Is hereby acknowledged, Palmilla 
Development Co., Inc., a Nevada corporation, by GreySlar Real Estate Partners. John Rials 
as agent, as duly appointed Receiver of the Property, PIJf'SI.!i).nt to that certain Order 
Appointing Receiver dated August 18, 2009, submitted by U.S. Bailk National Association as 
Trustee For The Registered Holders of ML...CFC Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through Certificates Series 2007-7,·'by,;,~uJd through Midland 
Loan Services, Inc., as its Special Servicer, in connection with that certain'l~wsuit captioned 
U.S. Bank National Association as Trustee For The Registered Ho1diits of ML-CFC 
Commercial Mortgage Trust 2007~7 Commercial Mortgage Pass-Througfi'Certlficates Series 
2007-7, by and through Midland Loan Services, Inc., as its Special SeNicer, vs. Palmllla 
Development Co., Inc., a Nevada corporation, Case No. 09-A595321 pending in Department 
9 of the Eighth Judicial District Court in Clark County, Nevada, hereby, in compliance with the 
tenns of said Order Appointing Receiver, GRANTS, BARGAINS and SELLS to Pacifica North 
Vegas LLC, a Nevada limited liability company, that certain real property located in the County 
of Clark, State of Nevada, more particularly described in Exhibit "A" attached hereto and 
Incorporated herein by this reference; 

TOGETHER WITH all and singular the tenements, hereditaments and appurtenances 
thereunto belonging, or in anywise appertaining, and the reversion and reversions, remainder 
and remainders, rents, issues and profits thereof; 
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SUBJECT TO all taxes, assessments, reservations in patents and all easements, 
rights of way, encumbrances, liens, covenants, conditions and restrictions, obligations, 
liabilities and other matters as may appear of record. 

[SIGNATURE ON FOLLOWING PAGE] 

2 
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IN WITNESS WHEREOF, the undersigned has signed this document as of the day 
and year indicated. 

Signed, sealed and delivered in the presence of: 

State of (}_ '( \ --z.. 1:-'<\Co...... 
County of {\1\,o-x· ,, o Qc., 

GRANTOR: 

Palmilla Development Co., Inc., 
a Nevada corporation 

By: Greystar Real Estate Partners, John Rials as 
agent, as duly appointed Receiver of the 
Property, pursuant to that certain Order 
Appointing Receiver dated August 18, 2009, 
In connection with U.S. Bank National 
Association as Trustee For The Registered 
Holders of ML-CFC Commercial Mortgage 
Trust 2007-7 Commercial Mortgage Pass­
Through Certificates Series 2007-7, by and 
through Midland Loan Services, Inc., as its 
Special Servicer, vs. Pal milia Development Co., 

;Inc., vada corporation, Case No. 09-
. ,, 53.2 nding in Department 9 of the Eighth 
.J!ldl : s~larl< County. Nevada 

hnRials w~ 

~~~: ~~~~~::t wa:
5 
~.~:~d~ed bef~~e, D~- ~~ ~\--....c...;~._,_ __ • 2010. by 

(Seal, if .. ~~ .. ~~ .... 
(Title and rank (optional)) 

3 



000233

000233

000233 00
02

33

Exhibit "A" 

Legal Description 

Real property in the City of, County of Clark, State of Nevada, described as follows: 

PARCEL ONE (1): 

LOT SEVEN (7) IN BUILDING THREE (3) OF AMENDED PLAT OF PALMILLA TOWNHOMES - PHASE 1, AS 
SHOWN BY MAP THEREOF ON FILE IN BOOK 118 OF PLATS, PAGE 8, IN THE OFFICE OF THE COUNTY 
RECORDER OF CLARK COUNTY, NEVADA, AS AMENDED BY CERTIFICATE OF AMENDMENT RECORDED 
MARCH 15, 2005 IN BOOK 20050315 AS DOCUMENT NO. 02792, OFFICIAL RECORDS, AND BY 
CERTIFICATE OF AMENDMENT RECORDED MARCH 16, 2005 IN BOOK 20050316 AS DOCUMENT NO. 
04327, OFFICIAL RECORDS. 

PARCEL TWO (2): 

LOTS THREE (3), SEVEN (7),,;!rfiGHT (8), TEN (10) AND ELEVEN (11) IN BUILDING SIX (6); LOTS ONE 
(1) THROUGH TVVELVE (12) INCLUSIVE, IN BUILDING SEVEN (7); LOTS ONE (1) THROUGH TWELVE 
(12) INCLUSIVE, IN BUILDING EIGHT,(S); LOTS ONE (1) THROUGH TWELVE (12) INCLUSIVE, IN 
BUILDING NINE (9); LOTS ONE (!)THROUGH TWELVE (12) INCLUSIVE, IN BUILDING TEN (10); LOTS 
ONE (1) THROUGH TVVELVE (12) INCLUSIVE, IN BUILDING ELEVEN (11); LOTS ONE (1) THROUGH 
TWELVE (12) INCLUSIVE, IN BUILDING "'f'VyELVE (12); LOTS ONE (1) THROUGH TWELVE (12) 
INCLUSIVE, IN BUILDING THIRTEEN (13); LOTS.ONE (1) THROUGH TVVELVE (12) INCLUSIVE, IN 
BUILDING FOURTEEN (14); LOTS ONE {1) THRO.UG.H TWELVE (12) INCLUSIVE, IN BUILDING FIFTEEN 
(15); LOTS ONE (1) THROUGH TWELVE (12) INCLllJSIVE, IN BUILDING SIXTEEN (16); LOTS ONE (1) 
THROUGH TWELVE (12) INCLUSIVE, IN BUILDING 'sE\/i:NTEEN (17); LOTS ONE (1) THROUGH lWELVE 
(12) INCLUSIVE/ IN BUILDING EIGHTEEN (18); LOTS ONE (l), FOUR (4), NINE (9)1 TEN (10) AND 
TVVELVE (12) IN BUILDING NINETEEN (19); AND LOTS ELEVEN(ll) AND TWELVE (12.) IN BUILDING 
TWENTY (20) OF PALMILLA TOWNHOMES • PHASE 2 AS SHOWN BY MAP THEREOF ON FILE IN BOOK 
115 OF PLATS, PAGE 491 IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA. 

PARCEL THREE (3): 

THE NON EXCLUSIVE EASEMENTS APPURTENANT TO THE PROPERTY D~§~RijBEQ IN PARCELS ONE (1) 
AND lWO (2) OVER, ACROSS AND FOR THE USE OF THE PRIVATE STREETStCOMMON ELEMENTS AND 
COMMON AREAS AS DELINEATED UPON THE PLAT OF PALMILLA TOWN HOMES - PHASE 2, AS SHOWN 
BY MAP THEREOF ON ALE IN BOOK 115 OF PLATS, PAGE 491 IN THE OFFICE OF THE COUNTY 
RECORDER'S OFFICE OF CLARK COUNTY, NEVADA AND UPON THE PLAT OF AMENDED PLAT OF 
PALMILLA TOWNHOMES-PHASE 1, AS SHOWN BY MAP THEREOF ON ALE IN BOOK 118 OF PLATS, PAGE 
8, IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA, AS SET FORTH IN THAT 
CERTAIN DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS AND RESERVATION OF 
EASEMENTS FOR PALMILLA, RECORDED DECEMBER 10, 2003 IN BOOK 20031210 AS DOCUMENT NO. 
03076, OFFIOAL RECORDS, AND IN ANNEXATION AMENDMENTS THERETO RECORDED AUGUST 21, 
2006 IN BOOK 20060821 AS DOCUMENT NUMBERS 036851 RECORDED SEPTEMBER 6, 2006 IN BOOK 
20060906 AS DOCUMENT NO. 00388 AND RECORDED FEBRUARY 6, 2007 IN BOOK 20070206 AS 
DOCUMENT NO. 02991 AND RECORDED FEBRUARY 271 2007 IN BOOK 20070227 AS DOCUMENT NO. 
039721 OFFICIAL RECORDS 
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STATE OF NEVADA 
DECLARATION OF VALUE FORM 
1. Assessor Parcel Number(s) 

a. 124-30-311-031, 124-30--312-014 & 015 
b. 124-30-312-017 & 018 
c. 124-30-312-025-169, 124-30-312-171 & 172 
d. 124-30-312-177,124-30-312-180-182 

2. Type of Property: 
a. VaQant Land 
c. Condo!rwnhse 
e. Apt. Bldg 
g. Agricultural 

b. ~ Single Fam. Res. 
d. 2-4 Plex 
f. Comm'lllnd•J 
h. Mobile Home 

FOR RECORDER'S OPTIONAL USE ONLY 
Book:._ ____ Page: _____ , 
Date of Recording: _______ _ 

Notes: 

Other--:-:::--:----:---:---=--------
3. a. otal Value/SalesfJ:i.ce of Property $ 9,500,000.00 

b. Deed in Lieu ofForecl9sure Only (value of property) 
c. Transfer Tax Vah.ie; .·.· ··· $ 9,500,000.00 

d. Real Property Transfer Ta}cDue $ 48,450.00 

4. If Exemption Claimed: 
a. Transfer Tax Exemption per NRS ~75.090, Section ___ _ 
b. Exp]ain Reason for Exemption:::~_ .. ...,.....,..----------------

5. Partial Interest: Percentage being transferr~xb.10o.oo % 
The undersigned declares and acknowleQ.gts';,under penalty of perjury. pursuant to 

NRS 375.060 and NRS 375.110, that the inforrnati6nprovided is correct to the best of their 
information and belief, and can be supported by doCumentation if called upon to substantiate the 
information provided herein. Furthennore, the parties agree that disallowance of any claimed 
exemption, or other determination of additional tax due, 'may result in a penalty of 10% of the tax 
due plus interest 1% per month. Pursuant to NRS 375.030, the Buyer and Seller shall be 
jointly and able fot any additional amount owed. 

t 

SELLER (GRANTOR) INFORMATION 
(REQUIRED) 

Print Name: Palm ilia Development Co., Inc., by 
Address: Greystar Real Estate Partners, as 
City: Receiver, 3200 E. Camelback Rd., #255 
State: Phoenix, AZ Zip:--'-8-'-50"-1-'-6 ____ _ 

CapacitY' GranJor 

Capacity __ "'--'""--'------

BUYER (GRANTEE) INFORMATION 
(REQUIRED) 

Print Name; Pacifica North Vegas LLC 
Address: 1785 Hancock St., #100 
City: San Diego 
State:CA Zip:_9_2_11_0 __ _ 

COMPANY/PERSON REQUESTING RECORDING (required if not seller or buyer) 
Print Name: Sharon Silverberg, First American Escrow#: ----------------------Address: 2490 Paseo Verde Pkwy, #100 
City:_Henderson State: NV Zip: _8_90_7_4 ___ _ 

AS A PUBLIC RECORD THIS FORM MAY BE RI::CORD~O/MJCROFILMED 

CCOR_DV_Form.pdf- 01112/09 
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STATE OF NEVADA 
DECLARATION OF VALUE 

1. Assessor Parcel Number(s) 

a) APN124-30-311-031, /2V·3o-.31'l.~OJ'/-I-OJ:> 
b) 1"2..<1-3o-3f2.-0I7.,.wo t $; 1"2.<{-~o-3(1.-·o b"-16t i11cl~/~ 
c) /1.1.1-~o-~12.- 171 (l..h.Q..lZl•ll.-'{~3"" "<ll-177 
d) I 1..V ~ 3o,a(1... -lqo- I f{L- a:.n,J 11-'f·3c·Jil-:- o J...t-

2. T[j of Property 
a) Vacant Land b) D Single Fam. Res. FOR RECORDERS OPTIONAL USE 

c) [?1 Condo!Twnhse d) D 2-4 Plex Book Page: 

e) l ~ Apt. Bldg. f) D Comm'l/lnd'l Date of Recording: 

g) 0 Agricultural . h) D Mobile Home Notes: 

i) 0 Other 

3. a) Total Value/S~Ies P,r,ite of Property: 

b) Deed in Lieu ~f Fo'r~c,l6::;ure, Only (value of 

$9,500,000.00 

( $ 

c) Transfer Tax Value: $9,500,000.00 

d) Real Property Transfer Tax Du.e $48,450.0:_c0c__ ____ _ 

4. If Exemption Claimed: 

a. Transfer Tax Exemption, per 375.090, Section: 
b. Explain reason for exemption: ·· 

5. Partial Interest Percentage being transferred: ., .100 % 

The undersigned declares and acknowledges, undet penalty of perjury, pursuant to NRS 
375.060 and NRS 375.110, that the information provided is correct to the best of their 
information and belief, and can be supported by documentation if.called upon to substantiate 
the information provided herein. Furthermore, the parties agree that disallowance of any 
claimed exemption, or other determination of additional tax due, m~y result in a penalty of 
10% of the tax ue plus inter st at Yo per month. Pursuant to NRS .375.0:)0, the Buyer and 
Seller shall be intly a d sev rally ble for any ad€1itional amoun _owed., . · .· 

Signature: Capacity: ~ 

Signature: ----Y-=;__::,:_~-""'-'~.....c=-=!.!L 
SELLER (GRAN OR) INFORMATION 

(REQUIRED) 

Print Name: Palmilla Development Co., Inc. 

Address: 3200 E. Camelback Road, Suite 

Print Name: Pacifica North Vegas, LLC 

Address: 1785 Hancock Street, #100 

City: Pheonix City: .....;.;..S.::..an--"-0-"ie:_,;g'-'o _______ _ 

State: AZ Zip: 85018 State: CA Zip: 92110 

COMPANY/PERSON REQUESTING RECORDING (required if not seller or buyer) 

First American Title Insurance 
Company National Commercial 

Print Name: Services File Number: NCS-425712-HHLV sgs/kh 
Address 2490 Paseo Verde Parkway, #100 
City: Henderson State: NV Zip: 89074 

(AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED) 
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EXHIBIT 2 

EXHIBIT 2 
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NEOJ 
MICHAEL F. LYNCH, ESQ. 

2 Nevada Bar No. 8555 
MLynch@lrlaw.com 

3 LEWIS AND ROCA LLP 
3993 Howard Hughes Parkway, Suite 600 

4 Las Vegas, Nevada 89169-5996 
Telephone: (702) 949-8200 

5 Facsimile: (702) 949-8398 

6 Attorneys for Plaintiff 

7 

8 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

9 U.S. Bank National Association as Trustee For 
The Registered Holders of ML-CFC 

10 Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 

11 Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 

12 Servicer, 

13 Plaintiff, 

14 vs. 

15 Palmilla Development Co., Inc., a Nevada 
corporation; and Roe Corporations X to XX, 

16 

17 
Defendants. 

Case No.: 09-A595321 

Dept. No.: IX 

NOTICE OF ENTRY OF ORDER 
GRANTING MOTION TO APPROVE 
SALE OF RECEIVERSHIP 
PROPERTY 

18 Please take notice that an Order Granting Motion to Approve Sale of Receivership 

19 Property was entered in the above entitled matter, a copy ofwhich is attached hereto as Exhibit 

20 1. 

21 DATED March 26,2010. 

22 LEWIS AND ROCA LLP 

23 

24 

25 

26 

27 

-1-

Is/ Michael F. Lynch 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 

Attorneys for Plaintiff 

527992 _l.DOC 
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RECEIPT OF COPY 1 

2 We hereby accept receipt of the foregoing NOTICE OF ENTRY OF ORDER 

3 GRANTING MOTION TO APPROVE SALE OF RECEIVERSIDP PROPERTY. 

4 

s 
Dated this 26th day ofMarch, 2010. 

6 
DEANER, DEANER, SCANN, 
MALAN & LARSEN 

7 \h !U {0<da MLk\, ~ 
8 Brent Larsen, Esq. . 

720 S. Fourth Street, #300 
9 Las Vegas, NV 89101 

10 
Attorneys for Defendant 

11 

"12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

·23 

24 

25 

26 

27 

-2- 527992_1.00C 
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Exhibit "1" 

Exhibit "1" 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

ORDR 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch@LRLaw .com 
LEWIS AND ROCAL LLP 

ORIGINAL 

3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
Telephone: (702) 949-8200 
Facsimile: (702) 949-8398 
Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

U.S. Bank National Association as Trustee For The Case No. A-09-595321-C 
Registered Holders of ML-CFC Commercial 
Mortgage Trust 2007-7 Commercial Mortgage D t N IX 
Pass-Through Certificates Series 2007-7, by and 
through Midland Loan Services, Inc., as its Special 
Servicer, 

.Plaintiff, 
vs. 

PalmUla Development Co., Inc., a Nevada 
corporation; and Roe Corporations X to XX, 

Defendants. 

ep. o. 

ORDER GRANTING MOTION TO 
APPROVE SALE OF RECEIVERSHIP 
PROPERTY 

Date of Hearing: 
Time of Hearing: 

3/18/2010 
9:00a.m. 

19 This matter came before this Court on March 18, 2010, on the unopposed Motion to 

20 Approve Sale of Receivership Property (the "Motion") filed and served on February 1 1, 2010, by 

21 U.S. Bank National Association as Trustee For The Registered Holders of ML-CFC Commercial 

22 Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series 2007-7, by and 

23 through Midland Loan Services, Inc., as its Special Servicer ("Lender"). Lender filed and served a 

24 Notice of Filing [the proposed Purchase and Sale Agreement] Exhibit in Support of the Motion on 

25 February 24, 2010. Lender filed and served a Notice of Non-Opposition to the Motion on March 

26 10,2010. 

27 

28 
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1 The Court fmds that Greystar Real Estate Partners, with John Rials as its agent 

2 ("Receiver''), was appointed as receiver in this action on September 3, 2009, to take possession, 

3 custody, and control of the real property identified by the Clark County Tax Assessor Parcel Nos: 

4 

5 

6 

7 

8 

9 

10 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

124-30-311-031; 

124-30-312-014 and 015; 

124-30-312-017 and 018; 

124-30-312-025- 169, inclusive; 

124-30-312-171 and 172; 

124-30-312-177; and 

124-30-312-180- 182, inclusive, 

J 1 (the "Property") colloquial1y referred to as the Palmilla Townhomcs, generally located northeast 

12 of the intersection of West Ann Road and North Decatur Boulevard in Nortb Las Vegas. 

13 Having read and considered the Motion and the Notice of Filing Proposed Purchase and 

14 Sale Agreement of the Property by and between Receiver and Pacifica Companies, LLC ("Buyer") 

15 with an execution date of February 5, 2010, (the "PSA") and the oral argument of counsel together 

16 with the pleadings and papers on file herein, and finding good cause therefor: 

17 IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT: 

18 l. The Lender has provided sufficient notice of the proposed sale and PSA to all 

I~ necessary parties to this action; 

20 

21 

2. 

3. 

The PSA is hereby approved as a full and final disposition of the Property; 

The purchase price contained within the PSA is in the range of fair market value for 

22 the Property, is commercially reasonable, and is an arms' length transaction; and 

23 

24 

25 

26 

27 

28 

2 
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4. The Receiver is hereby authorized to sell and to fully convey all of the interest of 

2 Palmilla Development Co., Inc., a Nevada corporation ("Bonowcr''), in the Property, to Buyer, 

3 and is hereby authoriZc:d to execute and deliver all documents, including without limitation a deed 

4 to convey title to the Property ofBoiTOwer, in order to consummate the sale and fully and finally 

s 
6 

7 

8 

9 Respectfully submitted by: 

10 LEWIS AND ROCA LLP 

::~!~ 
Nevada Bar No. 8555 

13 3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 

14 (702) 949-8200 
(702) 949-8398 (fax) 

15 Attorneys for U.S. Bank National Association 
as Trustee For The RegiStered Holders of ML-

16 CFC Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 

17 Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 

18 Servicer 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Brent Larsen, ES4 
Nevada Bar No. 1184 
720 S. Fourth Street, #300 
Las Vegas, NV 89101 
(702) 382-6911 
(702) 366-0854 (fax) 
Attorneys for Palmilla Development Co., Inc., a 
Nevada corporation 

3 
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EXHIBIT 3 

EXHIBIT 3 
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CASH & CASH EQUIVALENTS 

Account Account Description 
11020-000 Cash -Operating 
11032-000 Cash - Escrow 

11040-000 Cash- Security Deposit 
11085-000 Petty Cash 

ACCOUNTS RECEIVABLE 

Account Account Description 
12010-000 Accounts Receivable 

Total Cash 

Total Accounts Receivable 

PREPAIOS & OTHER CURRENT ASSETS 

Account Account Description 

1305Q-OOO Prepaid Insurance 
13070..000 Prepaid Property Tax 

Total Prepaids & Other Assets 

TOTAL ASSETS 

ACCOUNTS PAYABLE 

Account Accoynt Oescrjption 
21010..000 Trade Accounts Payable 

21058·000 Due to Affliate 

Total Accounts Payable 

ACCRUED UABIUTIES 

Account Account Description 

2201Q-OOO Accr\Jed Expense 

22020.000 Accrued Real Property Tax 

22025·000 Accrued Property Insurance 

Total Accrued liabilities 

OTHER CURRENT UABIUTIES 

Account Account Description 

23010.000 Prepaid Rent 
23030.000 Security Deposits 

23090-000 Unclaimed Property Payable 

Total Other Current Liabilities 

OWNER'S EQUITY 

Account Accoynt Description 
3102~ Capital 

330()()..QOQ Distributions 

340()0..(){)() Retained Earnings 

34010-000 Current Year Earnings 

Total Owner's Equity 

TOTAL LIABILITIES AND OWNER'S EQUITY 

OUT OF BALANCE 

BALANCE SHEET 

0.00 

0.00 

0.00 
0.00 

0.00 

35,887,61 

35,887.61 

13,702.00 

12,072.23 

25,774.23 

61,661.84 

0.00 
19,344.00 

19,344.00 

0.00 

110,224.00 

11,679,30 

121,903.30 

3,751.15 
37,911.35 

805.78 

42,468.28 

131,069.82 

149,347.63 

368,730.58 

61,661.84 

Palmilla 
Balance Sheet Reconciliation 

Jul-10 

Policy Period Start 
2/15/2010 

4/1/2010 

09/09-12/09 

01/10-03/10 
04/10-06/10 

3/1/2010- Payment 

Balance Per Bank 
Reconciliation: Account Uability 

0.00 
0.00 

0.00 
0.00 01/10 DanieUe Chev~Brown 

Balance per Sub 
~ SubledgerTiedto· 

15,514.89 NR Aging 

Policy Period End 

2/15/2011 
6/30/2010 

Balance per Sub 

Premium T a tal 
19,344.00 

36,216.71 

~ SubledgerTiedto: 

A/P ·Aging Detail Report 

19,344.00 Rec Ins Prem 2/15/10.2/15/11 

17,008.00 monthly accrual 
14,064.00 monthly accrual 

36,216.71 monthly accrual 

Clark County Assessor 

09/01/09..03/15/10 1,557.24 monthly accrual 
03/16/10..04/15/10 1,557.24 March prorated Insurance 
No Accrual- PPD through 02/15/2011 

Balance per Sub 

~ Sub ledger Tied to: 

3,751.15 A/RAging Report 

37,911.35 01/10Security Deposit 

407.27 06/10 Curtis Green check #202 

263 06/10 Gerald Evans ck #265 
135.51 06/10 Ccarter/Rruggs ck #266 

Current Period 
Change: Explanation for Change: 

VTD Net Income 
per Budget Como 

264,596.64 

Quarterly Transfer 

0.00 

Premium per Month Balance Remaining: 

1,612.00 13,702.00 

12,072.24 12,072.24 

68,032.00 
42,192.00 

36,216.71 
(36,216.71) 

110,224.00 

10,122.06 

1,557.24 

11,679.30 
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EXHIBIT 4 

EXHIBIT4 
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Management Fee Calculation 

Pal milia 

For the Month Ending, July 31, 2010 

Total Income Per Income Statement (Net of any rebills) $ 

ADD: Water/Sewer Rebill $ 
Trash Rebill $ 
Electric Rebill $ 
Gas Rebill $ 
Other $ 

LESS: Vendor Refunds $ 

Change in Prepaid/Delinquency $ 

June Mangement Fee Calculation $ 3,925.00 

Close out Management Fee Percent 50.00% 

Management Fee Based Upon Percentage of Collections $ 1,962.50 
Minimum Fee - $25.00 per door/157 Units $ 3,925.00 

CLOSE OUT MANAGEMENT FEE $ 1,962.50 

Prepared By: Deb Grieger 
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EXHIBIT 5 

EXHIBIT 5 
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Cash, Beginning of Period 

Statement of Cash Flows 

Palmi/fa 
Month Ending July 31, 2010 

Changes in cash flow from Operating Activites: 
Net Income from Operations 

Assets 
Utility Deposits 
Escrows Deposits 
Investment Securities 
Accounts Receivable 
Prepaids & Other Current Assets 
Land 
Construction in Progress 
Building & Improvements 
Tenant Improvements 
Leasehold Improvements 
Leasing Commissions 
Capitalized Lease Costs 
Computer Software 
Computer Hardware 
Furniture, Fixtures & Equipment 
Unrealized Appreciation 
Capital Renovations 
Notes Receivable 
Intangible Assets 
Other Assets 

Total Change in Assets 

Liabilities 
Accounts Payable 
Accrued Liabilities 
Other Current Liabilities 
Long Term Liabilities 

Total Change in Liabilities 

Owner's Equity 
Capital 
Contributions 
Distributions 
Retained Earnings 
Current Year Earnings 
Prior Year Tax Adjustments 
Prior Year Adjustments 
Unrealized Gain 
Non-Deductible Items 

Total Change in Owner's Equity 

Cash, End of Period 

$0.00 
$0.00 
$0.00 
$0.00 

$149.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 

($4.036.76) 
$0.00 
$0.00 
$0.00 

$0.00 
$0.00 

($37,340.70) 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 

$55,458.49 

($14,230.03) 

$149.00 

($4,036.76) 

($37,340.70) 

$0.00 
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ASSETS 

Current Assets 

Accounts Receivable 
Accounts Receivable 

Total Accounts Receivable 

Prepaids & Other Current Assets 
Prepaid Insurance 
Prepaid Real Property Taxe~ 

Balance Sheet (Accrual) 
Palmilla - (swpalmil) 

Months: Jul 2010 

Total Prepaids & Other Current Assets 
Total Current Assets 

Fixed Assets 

TOTAL ASSETS 

LIABILffiES AND OWNER'S EQUITY 

LIABILmES 

Current Liabilities 

Accounts Pavable 
Due To Affliate 

Total Accounts Payable 

Accrued Liabilities 
Accrued Real Property Taxes 
Accrued Insurance 
TomiAccruedL~bmaes 

Other Current Liabilities 

8/2/2010 12:46 PM 

35 887.61 
35,887.61 

13,702.00 
12,072.23 

25,774.23 

19 344.00 

110 224.00 
11 679.30 

Prepaid Rent 3,751.15 
Security Deposits 37,911.35 
Unclaimed Propf;!!!}'_._P""'ay,_...a~bl.._e ---:-,----------------------__..::.80:::.::5:..:..:.7-=-8 

Total Other Current Liabilities 42 468.28 
Total Current Liabilities 183,715.58 

TOTAL LIABILITIES 183,715.58 

Owner's Equitv 
Capital 131,069.82 
Distributions (771,201.77) 
Retained Earnings 149,347.63 
Current Year Earnings 368,730.58 

TOTAL OWNER'S EQUITY 

TOTAL LIABILITIES AND OWNER'S EQUITY 

Page 1 



 

 

Case No.  62112 
———————— 

IN THE SUPREME COURT OF NEVADA 
 

U.S. BANK NATIONAL ASSOCIATION as 
trustee for the Registered Holders of ML-
CFC Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 
MIDLAND LOAN SERVICES, as its Special 
Servicer, 
 

Appellant, 
vs. 
 
PALMILLA DEVELOPMENT CO., INC., a 
Nevada corporation, and HAGAI RAPAPORT, 
an individual, 
 

Respondents. 
 

)
)
)
)
)
)
)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 

 
APPEAL 

 
from the Eighth Judicial District Court, Clark County 

The Honorable JEROME T. TAO, District Judge 
District Court Case No. A595321 

 
 

APPELLANT’S APPENDIX 
VOLUME 1 

PAGES 1-250 

 
DANIEL F. POLSENBERG  
Nevada Bar No. 2376 

ROBERT M. CHARLES, JR.  
Nevada Bar 6593 
JOEL D. HENRIOD 

Nevada Bar No. 8492 
LEWIS AND ROCA LLP 

3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 

(702) 474-2616 
DPolsenberg@LRLaw.com 

RCharles@LRLaw.com 
JHenriod@LRLaw.com 

 
Attorneys for Appellant 

Electronically Filed
Aug 27 2013 08:57 a.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 62112   Document 2013-25283



 

   

CHRONOLOGICAL TABLE OF CONTENTS TO APPENDIX 

 
Tab Document Date Vol. Pages 

01 Complaint 07/16/09 1 01-122 

02 Defendant’s Opposition to Application for Order to 
Show Cause 

08/12/09 1 123-145 

03 Notice of Entry of Order Appointing Receiver 09/09/09 1 146-164 

04 Notice of Filing Exhibit in Support of Plaintiff’s Motion 
to Approve Sale of Receivership Property 

02/24/10 1 165-211 

05 Notice of Non-Opposition to Motion to Approve Sale of 
Receivership Property 

03/10/10 1 212-215 

06 Order Granting Motion to Approve Sale of Receivership 
Property 

03/26/10 1 216-222 

07 Motion to Approve Receiver’s Final Accounting and 
Report and to Discharge Receiver 

09/02/10 1 

2 

223-250 

251-293 

08 Notice of Entry of Order Granting Motion Seeking 
Approval of Receiver’s Final Accounting and Report and 
to Discharge Receiver 

11/02/10 2 294-299 

09 First Amended Complaint 11/24/10 2 300-423 

10 Second Amended Complaint 04/11/11 2 

3 

424-500 

501-557 

11 Motion to Dismiss, or in the Alternative, Motion to 
Require a Substantial Bond from Plaintiff and to Stay the 
Proceedings Until the Bond is Posted 

06/13/11 3 558-599 

12 Opposition to Defendant’s Motion to Dismiss, or in the 
Alternative, Motion to Require a Substantial Bond from 
Plaintiff and to Stay the Proceedings Until the Bond is 
Posted 

06/30/11 3 600-667 

13 Defendants’ Answer to Second Amended Complaint 08/19/11 3 668-678 

14 Notice of Entry of Order Denying Defendants’ Motion to 
Dismiss 

09/13/11 3 679-683 

15 Plaintiff’s Motion for Partial Summary Judgment and 
Request for Deficiency Hearing Pursuant to NRS 40.457 

04/25/12 3 

4 

684-750 

751-908 



 

  

16 Defendants’ Opposition to Plaintiff’s Motion for Partial 
Summary Judgment 

05/16/12 4 909-958 

17 Reply in Support of Motion for Partial Summary 
Judgment and Request for Deficiency Hearing Pursuant 
to NRS 40.457 

05/25/12 4 959-968 

18 Defendants’ Supplemental Opposition to Plaintiff’s 
Motion for Partial Summary Judgment 

05/29/12 4 969-974 

19 Recorder’s Transcript of Plaintiff’s Motion for Partial 
Summary Judgment and Request for Deficiency Hearing 

05/30/12 4 975-990 

20 Declaration of Andrea Helm in Support of Plaintiff’s 
Motion for Partial Summary Judgment and Request for 
Deficiency Hearing Pursuant to NRS 40.457 

06/28/12 4 

5 

991-1000 

1001-1178

21 Defendants’ Motion for Summary Judgment 07/05/12 5 

6 

1179-1250

1251-1312

22 Plaintiff’s Objection to Motion for Summary Judgment 07/23/12 6 1313-1352

23 Reply Brief in Support of Defendants’ Motion for 
Summary Judgment 

08/03/12 6 1353-1401

24 Recorder’s Transcript of Defendant’s Motion for 
Summary Judgment and Plaintiff’s Motion for Partial 
Summary Judgment and Request for Deficiency Hearing 

08/08/12 6 1402-1423

25 Order Granting Defendants’ Motion for Summary 
Judgment 

08/16/12 6 1424-1444

26 Plaintiff’s Motion to Alter or Amend Order Granting 
Defendants’ Motion for Summary Judgment Pursuant to 
NRCP 52(B) and 59(E); Alternatively, Motion for 
Reconsideration of order Granting Defendants’ Motion 
for Summary Judgment 

08/31/12 6 

7 

1445-1500

1501-1596

27 Declaration of Andrea Helm in Support of Plaintiff’s 
Motion to Alter or Amend Order Granting Defendants’ 
Motion for Summary Judgment Pursuant to NRCP 52(B) 
and 59(E); Alternatively, Motion for Reconsideration or 
order granting Defendants’ Motion for Summary 
Judgment 

09/13/12 7 1597-1610

28 Opposition to Plaintiff’s Motion to Amend Order or, 
Alternatively, Motion for Reconsideration 

09/20/12 7 1611-1654

     



 

  

     

29 Reply in Support of Plaintiff’s Motion to Alter or Amend 
Order Granting Defendants’ Motion for Summary 
Judgment Pursuant to NRCP 52(B) and 59(E); 
Alternatively, Motion for Reconsideration of order 
Granting Defendants’ Motion for Summary Judgment 

10/04/12 7 

8 

1655-1750

1751-1826

30 Notice of Entry of Judgment 10/12/12 8 1827-1859

31 Notice of Appeal 11/09/12 8 1860-1896

32 Case Appeal Statement 11/09/12 8 1897-1901

 



 

   

ALPHABETICAL TABLE OF CONTENTS TO APPENDIX 

 
Tab Document Date Vol. Pages 

32 Case Appeal Statement 11/09/12 8 1897-1901

01 Complaint 07/16/09 1 01-122 

20 Declaration of Andrea Helm in Support of Plaintiff’s 
Motion for Partial Summary Judgment and Request for 
Deficiency Hearing Pursuant to NRS 40.457 

06/28/12 4 

5 

991-1000 

1001-1178

27 Declaration of Andrea Helm in Support of Plaintiff’s 
Motion to Alter or Amend Order Granting Defendants’ 
Motion for Summary Judgment Pursuant to NRCP 52(B) 
and 59(E); Alternatively, Motion for Reconsideration or 
order granting Defendants’ Motion for Summary 
Judgment 

09/13/12 7 1597-1610

02 Defendant’s Opposition to Application for Order to 
Show Cause 

08/12/09 1 123-145 

13 Defendants’ Answer to Second Amended Complaint 08/19/11 3 668-678 

21 Defendants’ Motion for Summary Judgment 07/05/12 5 

6 

1179-1250

1251-1312

16 Defendants’ Opposition to Plaintiff’s Motion for Partial 
Summary Judgment 

05/16/12 4 909-958 

18 Defendants’ Supplemental Opposition to Plaintiff’s 
Motion for Partial Summary Judgment 

05/29/12 4 969-974 

09 First Amended Complaint 11/24/10 2 300-423 

07 Motion to Approve Receiver’s Final Accounting and 
Report and to Discharge Receiver 

09/02/10 1 

2 

223-250 

251-293 

11 Motion to Dismiss, or in the Alternative, Motion to 
Require a Substantial Bond from Plaintiff and to Stay the 
Proceedings Until the Bond is Posted 

06/13/11 3 558-599 

31 Notice of Appeal 11/09/12 8 1860-1896

30 Notice of Entry of Judgment 10/12/12 8 1827-1859

03 Notice of Entry of Order Appointing Receiver 09/09/09 1 146-164 

     



 

  

     

14 Notice of Entry of Order Denying Defendants’ Motion to 
Dismiss 

09/13/11 3 679-683 

08 Notice of Entry of Order Granting Motion Seeking 
Approval of Receiver’s Final Accounting and Report and 
to Discharge Receiver 

11/02/10 2 294-299 

04 Notice of Filing Exhibit in Support of Plaintiff’s Motion 
to Approve Sale of Receivership Property 

02/24/10 1 165-211 

05 Notice of Non-Opposition to Motion to Approve Sale of 
Receivership Property 

03/10/10 1 212-215 

12 Opposition to Defendant’s Motion to Dismiss, or in the 
Alternative, Motion to Require a Substantial Bond from 
Plaintiff and to Stay the Proceedings Until the Bond is 
Posted 

06/30/11 3 600-667 

28 Opposition to Plaintiff’s Motion to Amend Order or, 
Alternatively, Motion for Reconsideration 

09/20/12 7 1611-1654

25 Order Granting Defendants’ Motion for Summary 
Judgment 

08/16/12 6 1424-1444

06 Order Granting Motion to Approve Sale of Receivership 
Property 

03/26/10 1 216-222 

15 Plaintiff’s Motion for Partial Summary Judgment and 
Request for Deficiency Hearing Pursuant to NRS 40.457 

04/25/12 3 

4 

684-750 

751-908 

26 Plaintiff’s Motion to Alter or Amend Order Granting 
Defendants’ Motion for Summary Judgment Pursuant to 
NRCP 52(B) and 59(E); Alternatively, Motion for 
Reconsideration of order Granting Defendants’ Motion 
for Summary Judgment 

08/31/12 6 

7 

1445-1500

1501-1596

22 Plaintiff’s Objection to Motion for Summary Judgment 07/23/12 6 1313-1352

24 Recorder’s Transcript of Defendant’s Motion for 
Summary Judgment and Plaintiff’s Motion for Partial 
Summary Judgment and Request for Deficiency Hearing 

08/08/12 6 1402-1423

19 Recorder’s Transcript of Plaintiff’s Motion for Partial 
Summary Judgment and Request for Deficiency Hearing 

05/30/12 4 975-990 

23 Reply Brief in Support of Defendants’ Motion for 
Summary Judgment 

08/03/12 6 1353-1401



 

  

17 Reply in Support of Motion for Partial Summary 
Judgment and Request for Deficiency Hearing Pursuant 
to NRS 40.457 

05/25/12 4 959-968 

29 Reply in Support of Plaintiff’s Motion to Alter or Amend 
Order Granting Defendants’ Motion for Summary 
Judgment Pursuant to NRCP 52(B) and 59(E); 
Alternatively, Motion for Reconsideration of order 
Granting Defendants’ Motion for Summary Judgment 

10/04/12 7 

8 

1655-1750

1751-1826

10 Second Amended Complaint 04/11/11 2 

3 

424-500 

501-557 

 



000001

000001

000001 00
00

011 1 



000002

000002

000002 00
00

02

. .: 
~; 

8' - I . 

Ia: 
~: 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

lEWIS28 
AND 

ROCA 
-LLP­
~AWYERS 

COMP 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch@lrlaw.com 

. LEWIS AND ROCA LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 949-8233 
Facsimile: (702) 949-8398 

Attorneys for Plaintiff 

• 

DISTRICT COURT 

CLARK COUNTY, NEVADA 53dl ~ 
U.S. Bank National Association as Trustee For Case No. f\!'C)_59 /)C 
The Registered Holders ofML-CFC f1L' l 
Commercial Mortgage Trust 2007-7 Dept. No. 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special COMPLAINT 
Servicer, 

Plaintiff, 

VS. 

Palmilla Development Co., Inc., a Nevada 
corporation; and Roe Corporations X to XX, 

Defendants. 

Plaintiff alleges: 

Exempt from arbitration: Action in equity 

A-os=-595321-c 

Parties, Jurisdiction And Venue 

I. Plaintiff is U.S. Bank National Association as Trustee For The Registered Holders 

of ML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates 

Series 2007-7, by and through Midland Loan Services, Inc., as its Special Servicer ("Lender" or 

"Plaintiff'). 

2. Palm ilia Development Co., Inc. ("Borrower") is a Nevada corporation. 

3. This Court has personal jurisdiction over Borrower because it is a Nevada 

corporation who transacted business within Nevada. 

.]- ~919BS I 
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4. Venue is proper in the Eighth Judicial District Court because the Defendants 

incurred and contracted to perform certain obligations in Clark County, which are the subject of 

this suit, and because Defendants consented to this venue as the proper venue for this dispute. 1 

5. The true names and capacities, whether individual, corporate, associate, 

trust/trustee or otherwise, of defendants named herein as Does I through X and Roe Corporations 

X through XX, are unknown to Plaintiff. Said Doe and Roe defendants may assert an interest in 

the property at issue in this complaint, and are proper parties to this action. Plaintiff shall amend 

this complaint to include the true names and capacities of such Doe and Roe defendants as the 

same are ascertained. 

General Allegations 

6. Borrower borrowed $20,150,000.00 with interest from Artesia Mortgage Capital 

Corporation, a Delaware corporation ("Original Lender") on or about March 28, 2007 (the 

'"Loan"). 

7. The Loan is evidenced by, among other things, that certain Fixed Rate Note dated 

March 28,2007, bearing an authorized signature on behalf of the Borrower (the "Promissory 

Note"). (A true and correct copy of the Promissory Note is attached and incorporated by this 

reference as Exhibit "1 "). 

8. The Loan was and is secured by that certain Commercial Deed of Trust, Security 

Agreement, Fixture Filing Financing Statement and Assignment of Leases, Rents, Income and 

Profits (as same may have been amended) recorded in the Clark County Recorders' Office as 

Document No. 20070330-0002946 ("Deed of Trust"). (A true and correct copy of the Deed of 

Trust is attached and incorporated by this reference as Exhibit "2"). 

9. The Loan was and is further secured by that certain Assignment of Leases, Rents, 

Income and Profits (as same may have been amended) recorded in the Clark County Recorders' 

Office as Document No. 20070330-000294 7 ("Assignment of Rents"). (A true and correct copy 

of the Assignment of Rents is attached and incorporated by this reference as Exhibit "3"). 

1 See id. 

-2-
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I 0. Original Lender assigned all of its rights and interests in and to the Deed of Trust 

and the Assignment of Rents to the LaSalle Bank National Association as Trustee For The 

Registered Holders ofML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass­

Through Certificates Series 2007-7 ("LaSalle Bank") pursuant to that certain Assignment of (a) 

Commercial Deed of Trust, Security Agreement, Fixture Filing Financing Statement and (b) 

Assignment Of Leases, Rents, Income and Profits And Assignment of Assignment of Leases, 

Rents, Income and Profits recorded in the Clark County Recorders' Office as Document No. 

20080103-0000543 (the "Assignment of Deed of Trust"). (A true and correct copy of the 

Assignment of Deed of Trust is attached hereto and incorporated herein by this reference as 

Exhibit "4"). 

II. LaSalle Bank resigned its position as trustee on or about June 30, 2008, and Wells 

Fargo Bank, N.A., was appointed as successor trustee (A true and correct copy of the Resignation 

of Trustee and Notice of Appointment of Successor Trustee are collectively attached hereto and 

incorporated herein by this reference as Exhibit "5"). 

12. Wells Fargo Bank, N.A., then resigned its position as trustee on or about December 

30, 2008, and U.S. Bank National Association was appointed as successor trustee (A true and 

correct copy of the Resignation of Trustee and Notice of Appointment of Successor Trustee are 

collectively attached hereto and incorporated herein by this reference as Exhibit "6"). 

13. Pursuant to the Assignment of Deed of Trust, the Plaintiff holds all beneficial 

interest under the Deed of Trust and the Assignment of Rents, and is thereby authorized and 

empowered to bring this action. 

14. As detailed more fully in the Deed of Trust, the real property securing the 

Promissory Note (the "Real Property") is identified by the Clark County Tax Assessor Parcel Nos. 

a. 124-30-311-031; 

b. 124-30-312-014 and 015; 

c. 124-30-312-017 and 018; 

d. 124-30-312-025 - 169, inclusive; 

e. 124-30-312-171 and 172; 

-3- 49l9BH 
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f. 124-30-312-177; and 

g. 124-30-312-180-182, inclusive, 

more commonly referred to as the Palmilla Townhomes, generally located northeast of the 

intersection of West Ann Road and North Decatur Boulevard in North Las Vegas, and more 

specifically described in the Legal Description attached hereto as Exhibit "7". 

15. The Real Property is a development containing approximately !57 single-family 

rental townhomes, each of which is currently generating, or capable of generating, rental income. 

Occupancy is currently estimated at 80%. 

16. As detailed more fully in the Promissory Note and Deed of Trust, the Borrower was 

required to remit monthly payments which included, among other amounts, a constant 

$111,530.40 per month, with a final maturity date of April II, 2018. (See e.g., Promissory Note, ~ 

3(a); Deed ofT rust,~~ 1.04-06). 

17. Borrower is not current on its payments to Plaintiff on the Loan, and currently owes 

$390,941.14 in past due interest, $55,180.46 in past due principal, $128,031.48 in past due 

escrow/reserve, $22,966.12 in past due late charges, $33,033.66 in past due tax advance payments, 

and as of January 31, 2009, an additional $252,166.87 in default interest. 

18. In sum, Borrower is currently over $880,000 in arrears on interest and other monies 

owed to Plaintiff, as of January 31, 2009. 

19. The Deed of Trust defines an "Event of Default" as including when "Borrower fails 

to pay any interest, principal or other monies due under the Note or other Loan Documents on the 

date any such amount is due." (See Deed of Trust, ~ 2.0 I Events of Default, p. 31 ). 

20. Defendants' failure to make the past due payments referenced above constitute 

"Events of Default" under the Loan, the Promissory Note, the Deed of Trust, and the Limited 

Recourse Obligations Guarantee. 

21. The Deed of Trust also provides that "[a]ll Rents generated by or derived from the 

Property shall first be utilized solely for Operating Expenses, and none of the Rents generated by 

or derived from the Property shall be diverted by Borrower and utilized for any other purpose 

-4- Hl9&S1 
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unless all such Operating Expenses have been fully paid and satisfied." (See Deed of Trust, '11 

1.02(m) Performance of Other Obligations, pp. 6-7). 

22. On information, the Rents derived from the Property have exceeded, and continue 

to exceed, the Operating Expenses, but Borrower has failed, and continues to fail, to provide such 

excess Rents derived from the Property to Plaintiff as required by the Deed of Trust, 'jjl.02(m). 

23. For example, the most recent financial statements submitted by Borrower appear to 

indicate that Borrower collected approximately $238,462.97 in Rents exceeding Operating 

Expenses, which should have been remitted to Plaintiff pursuant to 'jjl.02(m) of the Deed of Trust. 

24. Borrower agreed to comply with the provisions of the Deed of Trust, including '11 

1.02(m), and its failure to pay the Rents exceeding the Operating Expenses as detailed above is an 

Event of Default. 

25. The Deed of Trust further provides the Borrower will maintain books, records, and 

financial statements, and provide the same to Plaintiff at regular intervals, including the following, 

including quarterly and annual Rent Rolls, operating statements of the Property, an audited annual 

operating statement prepared and certified by an independent certified public accountant, balance 

sheets and profit and loss statements of Borrower, and an annual operating budget presented on a 

monthly basis consistent with the annual operating statement described above for the Property. 

(See Deed of Trust, '1]1.24(a) Books and Records; Financial Statements, pp. 22-24). 

26. The Deed of Trust further provides the Borrower will maintain books, records, and 

financial statements, and timely provide the same to Plaintiff upon request, a property 

management report for the Property, an accounting of all security deposits held in connection with 

any Lease of any part of the Property, and such other additional financial or management 

information (including, without limitation, state and federal tax returns) as may, from time to time, 

be reasonably required by Lender in form and substance satisfactory to Lender. 

(See Deed of Trust, '1]1.24(b) Books and Records; Financial Statements, pp. 23-24). 

27. Defendants have refused, and continue to refuse, to furnish the documents required 

by the Loan Documents, violating, among other covenants, the provisions contained within the 

Deed of Trust, '1]'1]1.24(a), (b). 

.5- 49!9BS.l 
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28. A representative sample of documents that Defendants are refusing to produce 

include Borrower-certified copies of the Property's current financials and balance sheets, a 

complete and current copy of the Rent Rolls, and a 2009 annual operating budget. 

29. For the reasons set forth above, Plaintiff is entitled to exercise any and all of its 

rights and remedies as provided for in the Loan, the Promissory Note, the Deed of Trust, and the 

Limited Recourse Obligations Guarantee, including seeking and obtaining the appointment of a 

receiver. 

30. The Deed of Trust contemplates the appointment of a receiver of the Real Property 

in the event of a default as follows: 

(a) Remedies. Upon the occurrence of any Event of Default, lender 
may or acting by or through Trustee may take such action, without 
notice or demand, as it deems advisable to protect and enforce its 
rights against Borrower in and to the Property, including, without 
limitation, the following actions, each of which may be pursued 
concurrently or otherwise, at such time and in such order as lender 
or Trustee may determine, in their sole discretion, without impairing 
or otherwise affecting the other rights and remedies of lender or 
Trustee: 

+++ 

(7) apply for the appointment of a receiver, trustee, liquidator or 
conservator of the Property, without notice and without regard for 
the adequacy of the security for the Secured Obligations and without 
regard for the solvency of Borrower, any Guarantor, any Indemnitor 
or of any person, firm or other entity liable for the payment of the 
Secured Obligations; 

Deed of Trust~ 2.02, p. 33 (emphasis added). 

31. The Deed of Trust further provides: 

In furtherance of and not in limitation of any other provisions of this 
Security Instrument, including without Limitation Section 2.02(a): 

If an Event of Default shall occur, the Lender shall be entitled as a 
matter of right and without notice to Borrower or anyone claiming 
under Borrower and without giving bond and without regard to the 
solvency or insolvency of the Borrower or any party bound for the 
payment of the Secured Obligations, or waste of the Property or 
adequacy of the security of the Property for the obligations then 
secured hereby Or the then value of the Property, to apply ex parte 
for the appointment of a receiver in accordance with the statutes 
and law made and provided for and such receiver shall have, in 
addition to all rights and powers customarily given to and exercised 
by such receivers and all rights and powers granted to such receiver 
or Lender under this Security Instrument (to the extent allowed by 
law), all the rights, powers and remedies as provided by law or as 
may be contained in any court order or decree applying such 

.6- ~9\9SH 
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remedy. A court is authorized to appoint a receiver on request or 
petition of Lender, and Borrower irrevocably consents to the 
appointment of a receiver and waives any notice of application 
therefor. Such receiver shall collect the Rents as hereinafter 
defined, and all other income of any kind; manage the Property so to 
prevent waste; execute Leases (as hereinafter defined) within or 
beyond the period ofreceivership, pay all expenses for normal 
maintenance of the Property and perform the terms of this Security 
Instrument and apply the Rents to the costs and expenses of the 
receivership, including reasonable attorneys' fees, to the repayment 
of the Secured Obligations and to the operation, maintenance and 
upkeep and repair of the Property, including payment of taxes on the 
Property and payments of premiums of insurance on the Property 
and any other rights permitted by law, Borrower does hereby 
irrevocably consent to such appointment. Lender's right to 
appointment of a receiver shall exist whether or not the apparent 
value of the Property exceeds the indebtedness secured hereby by a 
substantial amount and without any showing as required by N.R.S. 
107.100. The receiver may, to the extent permitted under applicable 
law, without notice, enter upon and take possession of the Property, 
or any part thereof, by force, summary proceedings, ejectment or 
otherwise, and remove Borrower or any other person or entity and 
any personal property therefrom, and may hold, operate and manage 
the same, receive all Rents and do the things the receiver finds 
necessary to preserve and protect the Property, whether during 
pendency of foreclosure, during a redemption period, if any, or 
otherwise, and as further provided in any assignment of Rents and 
Leases executed by the Borrower to the Lender, whether contained 
in this Security Instrument or in a separate instrument. Borrower 
shall not contest the appointment of a receiver to operate the 
Propertv at any time from and after the occurrence of an Event 
of Default including, without limitation, during the institution of 
foreclosure proceedings. Upon an Event of Default, Borrower shall 
peaceably tum over possession of the Property to a receiver upon 
request of Lender. 

Deed of Trust~ 6.03, pp. 41-42 (emphasis added). 

32. Similarly, the Assignment of Rents provides: 

If an Event of Default shall occur, the Lender shall be entitled as a 
matter of right without notice and without giving bond and 
without regard to the solvency or insolvency of the Borrower, or 
waste of the property or adequacy of the security of the 
Property, to apply ex parte for the appointment of a receiver 
who shall have all the rights, powers and remedies as provided 
by law or as may be contained in any court decree applying such 
remedy and who shall collect and apply the Rents in such order as 
Lender may require to all expenses for management, operation and 
maintenance of the Property and to the costs and expenses of the 
receivership, including, without limitation, reasonable attorneys' fees 
and the repayment of the indebtedness secured hereby. A court is 
authorized to appoint a receiver on request or petition of 
Lender, and Borrower irrevocably consents to the appointment 
of a receiver and waives any notice of application therefor. 
Borrower shall not contest the appointment of a receiver to 

-7- ~9198$.1 
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operate the Property at any time from and after the occurrence 
of an Event of Default including, without limitation, during the 
institution of foreclosure proceedings and shall peaceably tum over 
possession of the Property to such receiver upon request of Lender. 

(See Assignment of Rents~ 4.3 Receiver, p. 7 (emphasis added)). 

33. Borrower's right to collect Rents derived from the Property is limited to those 

rights granted to it by the following revocable license: "So long as an Event of Default shall not 

have occurred and be continuing, Lender hereby grants to Borrower a revocable license to enforce 

the Leases, to collect the Rents, to apply the Rents to the payment of the costs and expenses 

incurred in connection with the Property and to any indebtedness secured thereby." (See 

Assignment of Rents~ 2.1 Grant of Revocable License to Collect Rents, p. 4). 

34. The revocable license is subject to the following limitation: "Upon the occurrence 

of an Event of Default and at any time thereafter during the continuance thereof, subject to 

applicable Laws, the license granted to Borrower pursuant to Section 2.1 shall automatically be 

revoked. Upon such revocation, Borrower shall promptly deliver to lender all Rents then held by 

or for the benefit of Borrower." (See Assignment of Rents, 'lf2.2 Revocation of License; lender's 

Rights, pp. 3-4). 

35. Despite the occurrence of several Events of Default, and the automatic revocation 

of Borrower's right to collect and/or possess Rents pursuant to the Assignment of Rents, Borrower 

is still possessing and collecting the rent derived from the Real Property, in contravention of the 

provisions of the Assignment of Rents. 

36. The Deed of Trust provides for recovery of attorneys' fees, costs and expenses 

from Borrower as follows: 

Upon the occurrence of any Event of Default or if Borrower fails to 
make any payment or to do any act as herein provided, Lender may, 
but without any obligation to do so and without notice to or demand 
on Borrower and without releasing Borrower from any obligation 
hereunder, make or do the same in such manner and to such extent 
as Lender may deem necessary to protect the security hereof. lender 
or Trustee is authorized to enter upon the Property for such 
purposes, or appear in, defend, or bring any action or proceeding to 
protect its interest in the Property or to foreclose this Security 
Instrument or collect the Secured Obligations. The cost and 
expense of any cure hereunder (including, without limitation, 
attorneys' fees to the extent permitted by law), with interest as 

-8- 491985.1 
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provided in this Section 2.02(c) hereof, shall constitute a portion 
of the Secured Obligations and shall be due and payable to 
Lender upon demand. All such costs and expenses incurred by 
Lender or Trustee in remedying such Event of Default or such failed 
payment or act or in appearing in, defending, or bringing any such 
action or proceeding shall bear interest at the Default Rate (defined 
in the Note), for the period after notice from Lender that such cost or 
expense was incurred to the date of payment to Lender. All such 
costs and expenses incurred by Lender together with interest thereon 
calculated at the Default Rate shall be deemed to constitute a portion 
of the Secured Obligations and shall be immediately due and 
payable upon demand by Lender therefor. 

(See Deed of Trust,~ 2.02(c), Right to Cure Defaults, p. 35 (emphasis added)). 

37. The Defendants are unable and/or unwilling to cure the Events of Default and/or 

other breaches, some of which have been summarized hereinabove. 

38. The Defendants are unable and/or unwilling to cure the Events of Default and/or 

other breaches, some of which have been summarized hereinabove. 

First Cause Of Action2 

(Appointment of a Receiver- NRS § 107 A.260) 

39. Borrower has irrevocably consented to the ex parte appointment of a receiver in 

any Event of a Default. 

40. Borrower is in default of the Promissory Note, the Deed of Trust, and the 

Assignment of Rents, each of which constitute an Event of Default. 

41. Borrower continues to possess and collect rents, despite the fact its license to 

collect rents has been automatically revoked due to the aforementioned Events of Default, as 

provided for in, among other places, the following provision: "upon the occurrence of an Event of 

Default and at any time thereafter during the continuance thereof, subject to applicable laws, the 

license [to collect rents] granted to [Borrower] hereunder shall automatically be revoked. Upon 

such revocation, [Borrower] shall promptly deliver to [Lender] all Rents then held by or for the 

benefit of [Lender] .... " (See Assignment of Rents, '1[3.03). 

42. As Borrower's license to collect rents has been revoked, Borrower is the licensee-

in-default, and Lender is entitled to the appointment of a receiver. 

2 The allegations of this Complaint are continuous, so that the prior allegations are part of 
allegations supporting each cause of action. 

-9- ~~~~BS_l 
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43. NRS § I 07 A.260 provides that an assignee is entitled to the appointment of a 

receiver for the real property subject to the assignment of rents if the assignor is in default and: 

a. The assignor has agreed in a signed document to the appointment of a receiver 

in the event of the assignor's default; or 

b. It appears likely that the real property may not be sufficient to satisfy the secured 

obligation; or 

c. The assignor has failed to turn over to the assignee proceeds that the assignee 

was entitled to collect; or 

d. Other circumstances exist that would justify the appointment of a receiver under 

law of this State other than this chapter. 

44. Lender is entitled to the appointment of a receiver under each of the above-listed 

subsections ofNRS § 107A.260 (emphasis added). 

45. As a result of Defendants' actions, Plaintiff has been required to retain the services 

of an attorney to prosecute this claim and is entitled to be compensated for any costs incurred in 

the prosecution of this action, including without limitation, any and all costs and reasonable 

attorney's fees. 

Second Cause Of Action 

(Appointment of a Receiver- NRS § 107.100 or NRS § 32.010) 

46. Borrower has been unable or unwilling to meet the monetary and non-monetary 

obligations owing to Lender in accordance with Defendants' agreements with Lender. 

47. Borrower has breached the Promissory Note, the Deed of Trust, and the 

Assignment of Rents by their continuing failure and refusal to pay the outstanding indebtedness, 

among other things. 

48. Borrower has not been current on their Loan payments since September 2008, and 

is currently in arrears for unpaid principal, interest, penalties, attorneys fees, and costs, among 

other things in an amount well exceeding $400,000.00. 

49. Borrower has permitted a multitude of liens to be recorded against the Property, 

and has failed to pay and discharge the same. 

-10- ~91985_1 
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50. Defendants have been unwilling and/or unable to cure the defaults. 

51. Based upon their defaults and refusal to cure said defaults, on information and 

belief, Defendants are either insolvent, or in imminent danger of insolvency; Defendants are not 

paying their obligations as they come due; Defendants have ceased to exist as a going concern; 

Defendants have suspended their ordinary business for want of funds or has been, and are, 

conducting their business at a great loss and in a manner that is greatly prejudicial to the interests 

of creditors, including Plaintiff. 

52. Based upon their defaults and unwillingness and/or inability to cure said defaults, 

upon information and belief, the liabilities of Defendants exceed the value of their assets. 

53. The appointment of a receiver is necessary to conserve, preserve, protect, and 

administer the Real Property, and to allow the receiver to manage the Real Property, collect rents, 

advertise, lease, maintain, and in all respects act as the property manager for the Real Property and 

distribute the proceeds thereof to the Lender in satisfaction of the Loan. 

54. The Real Property is in danger of substantial waste and/or that the income 

therefrom is in danger of being lost or that the property is or may become insufficient to discharge 

the debt which it secures. 

55. Based upon the foregoing, Lender is entitled to the appointment of a receiver under 

NRS § I 07.100: "A receiver shall be appointed where it appears that ... real property subject to 

the deed of trust is in danger of substantial waste or that the income therefrom is in danger of 

being lost, or that the property is or may become insufficient to discharge the debt which it 

secures." 

56. Unless a receiver is appointed immediately, the Real Property securing Defendants' 

indebtedness to Lender is and will continue to be in danger of being lost, removed, or materially 

injured. 

57. Lender is also entitled to the appointment of a receiver under each of the following 

subsections ofNRS § 32.0 I 0: 

a. NRS § 32.010(1), which provides that a receiver may be appointed "[i]n an 

action by ... by a creditor to subject any property or fund to his claim ... on 

.]]- ~9l9SS.l 
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application of the plaintiff, or of any party whose right to or interest in the property 

or fund, or the proceeds thereof is probable, and where it is shown that the property 

or fund is in danger of being lost, removed or materially injured." 

b. NRS § 32.010(6), which provides that a receiver may be appointed "[i)n all 

other cases where receivers have heretofore been appointed by the usages of the 

courts of equity." 

58. As a result of Defendants' actions, Plaintiff has been required to retain the services 

of an attorney to prosecute this claim and is entitled to be compensated for any costs incurred in 

the prosecution of this action, including without limitation, any and all costs and reasonable 

attorney's fees. 

Plaintiff requests the following relief: 

I. That a receiver be appointed, pursuant to NRS § 107A.260, NRS § 107.100, or 

NRS § 32.0 I 0, to collect and take possession of the Real Property and to take all actions necessary 

to collect rents, conserve, preserve, protect, manage, and administer the Real Property in which 

Lender has an interest. Lender further requests that Defendants be ordered to provide an 

accounting of all accounts and to fully cooperate with the receiver, pay the receiver all rents, rental 

deposits, imposition deposits, proceeds, issues, and profits now held by Borrower or coming into 

Defendants' possession during the pendancy of the receivership, to surrender possession and 

control of the Real Property and all books, records, documents, keys, and pass codes necessary for 

the discharge of the receiver's responsibilities; 

Ill 

Ill 
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Ill 

Ill 

Ill 

Ill 

Ill 
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2. For attorneys' fees and costs incurred by Lender in enforcing its rights, including 

but not limited to, attorneys' fees and costs incorrect by bringing this action; and 

3. For such other and further relief as this Court deems proper under the 

circumstances. 

DATED this )5 day of July, 2009. i1 
LEWIS AND ~fl>IC~ 

M~L~,is~. 
Nevada Bar No. 8555 
mlynch@lrlaw.com 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
(702) 949-8398 (fax) 

Allorneys for Plaintiff 

-13- ~9l95H 
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$20,150,000.00 

FIXED RATE NOTE 
{Defeasance] 

1. BORROWER'S PROMISE TO PAY. 

• 
LOAN NO.: 010-ll0001895 

March 28. 2007 

FOR VALUE RECEIVED, the undersigned, PALMILLA DEVELOPMENT CO .. INC., a(n) Nevada 
corporation, having an. office at 235 West Brooks Avenue, 2nd Floor, North Las Vegas, Nevada 89030 
("Borrower"). hereby unconditionally promises to pay to the order of ARTESIA MORTGAGE CAPITAL 
CORPORATION, a Delaware corporation (together with its successors and assigns, 'Lender"), the 
principal sum of Twenty Million One Hundred and Fifty Thousand and 00/100 Dollars ($20, 150,000.00), In 
lawful money of the United States of America with interest thereon to be computed from the date of 
disbursement under this Note at the Applicable Interest Rate (defined below), and to be paid in 
installments as provided herein. Any initially capitalized terms which are not specifically defined in this 
Note shall have the same meanings given to them in the Security Instrument (defined below). 

2. INTEREST. 

Interest on the principal sum of this Note shall be calculated on the basis of a 360-day year and 
will be payable on the basis of the actual number of days elapsed. Borrower shall pay interest at the rate 
of Five and Seventy-Five Hundredths percent (5. 75%) per annum (the "Applicable Interest Rate"). If 
Borrower fails to pay any amount when due under this Note, In addition to any other rights possessed by 
the Lender, any accrued but unpaid interest may be added to the unpaid principal and accrue interest at 
the Default Rate (defined below). The first interest accrual period under this Note shall commence on 
and include the date that principal is advanced under this Note and shall end on and include the next 
tenth (10th) day of a calendar month, unless principal Is advanced on the tenth (10ttt) day of a calendar 
month, in which case the first interest accrual period shall consist of only such tenth (10th) day. Each 
interest accrual period thereafter shall commence on the eleventh (1 1 ") day of each calendar month 
during the term of this Note and shall end on and include the tenth (10"') day of the next occurring 
calendar month. 

3. PAYMENTS. 

(a) Time and Amounts of Payments_ Borrower shall pay principal and interest by making 
payments as follows: 

(i) Accrued interest only at the Applicable Interest Rate shall be due and payable 
(aa) on the date that principal is advanced under this Note for the period from the date of 
disbursement hereunder through and including the tenth (10~) dar, of the current calendar month 
(if the date of disbursement hereunder is on or after the flrst (1') day of a calendar month and 
prior to the eleventh (1 1 ">day of a calendar month) or the tenth (1 O") day of the next succeeding 
calendar month (if the date of disbursement hereunder Is on or after the eleventh (I 1"') day of the 
current calendar month), and (bb) on May 11, 2007, and on the eleventh (11th) day of each 
calendar month thereafter up to and Including Aprll11, 2008; 

(ii) A constant payment in the amount of U.S. $111,530.40 (the "Constant 
Payment"), on May 11,2008, and on the eleventh (11th) day of each calendar month thereafter 
up to and including March 11, 2018; each of such payments to be applied to the payment of 
Interest computed at the Applicable Interest Rate, and the balance applied toward the reduction 
of the principal sum: and 
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(iii) A payment of the entire unpaid principal balance of this Note and all accrued and 

unpaid interest thereon due and payable on April11, 2018 (the "Maturity Date"). 

(b) Place of Payments. The payments referred to in Section 3(a) (i) and (ii) above are 
hereinafter referred to individually as a "Monthly Payment", and collectively as "Monthly Payments". 
Borrower shall make its Monthly Payments and any other payments due under this Note, Including, 
without limitation, the entire unpaid principal balance of this Note plus all accrued but unpaid Interest 
thereon due and payable on the Maturity Date, at Structured Products Servicing, Wachovla Wholesale 
Lockbox, P.O. Box 60253, Charlotte, North Carolina 28260-0253 or at a different place (including, without 
limitation, to Lender's Representative) if required by the Lender. As used in this Note, the term "Lender's 
Representative" shall mean Lender or Lender's loan servicer or agen~ in each case as designated by 
Lender from time to time. 

(c) Application of Payments. In the absence of a specific determination by Lender to the 
contrary, all payments paid by Borrower to Lender in connection with the obligations of Borrower under 
this Note and under the other Loan Documents shall be applied in the following order of priority: (i) to 
amounts, other than principal and interest, due to Lender pursuant to this Note or the other Loan 
Documents; (ii) to the portion of accrued but unpaid interest accruing at the Applicable Interest Rate on 
this Note; and (iii) to the unpaid principal balance of this Note.· Borrower irrevocably waives lhe right to 
direct the application of any and all payments at any time hereafter received by Lender from or on behalf 
of Borrower, and Borrower irrevocably agrees that Lender shall have the continuing exclusive right to 
apply any and all such payments against the then due and owing obligations of Borrower in such order of 
priority as Lender may deem advisable. 

4. PREPAYMENT; DEFEASANCE. 

(a) Subject to the provisions of Section 4(h) below, Borrower shall not have the right or 
privilege to prepay all or any portion of the unpaid principal balance of this Note, except in connection 
with the application of Net Proceeds by Lender pursuant to Section 1.09 of the Security Instrument (which 
application shall not be subject to any Prepayment Charge (defined below)). 

(b) On or after the earlier of (I) three (3) years from the due date of the first Monthly Payment 
or (ii) the date which Is two (2) years and one (1) day after the "startup day" of any "real estate mortgage 
investment conduit" or "REMIC" (as such terms are defined in Sections 860G(a)(9) and 860D, 
respectively, of the United States Internal Revenue Code, as amended, and any related United States 
Treasury Department regulations) which may acquire the Loan, as the case may be (the "Lockout 
Expiration Date"). and provided that no Event of Default exists, Borrower may obtain a release (the 
"Release") of the Property from the lien of the Security Instrument and the other Loan Documents 
provided that the following conditions have been satisfied (a "Defeasance"): 

(1) Borrower shall have provided Lender with not less than thirty (30) days and not 
more than sixty (60) days prior written notice (the "Defeasance Notice") 
specifying the Monthly Payment date (the "Release Date") on which the 
Defeasance Deposit (defined below) Is to be paid or the Government Securities 
(defined below) are to be delivered, in each case in the manner hereinafter 
provided; 

(2) Borrower shall have paid to Lender all interest accrued and unpaid on the 
principal balance of this Note to and including the Release Date; 

{3) Borrower shall have paid to Lender all other sums due and payable under this 
Note, the Security Instrument and the other Loan Documents to and including the 
Release Date, including, without limitation, any Monthly Payment which may be 
due and payable on the Release Date; 

·2· 
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(4) Borrower shall have paid to Lender's Representative a $5,000.00 non-refundable 

processing fee (the "Defeasance Processing Fee"), which must be paid at the 
same time the Defeasance Notice is provided to Lender: 

(5) Borrower shall have either paid to Lende(s Representative the Defeasance 
Deposit or delivered to Lender's Representative the Government Securities, 
whichever Lender requires at Lende(s option: 

(6) All payments by Borrower to Lender's Representative under this Section 4 shall 
have been made In immediately available funds, except for the Defeasance 
Processing Fee, which may be paid by check or draft: 

(7) The proposed Defeasance and Release shall not cause the Loan to lose its 
status as a "qualified mortgage· within the meaning or Sections 660D and 
860G(a)(3) of the United States Internal Revenue Code, as amended, and any 
related United Stales Treasury Department regulations, including without 
limitation United States Treasury Department Regulation 1.860(G)-2(a): 

(8) The Successor Borrower (defined below) shall have been established and shall 
have been approved by Lender's Representative: 

(9) Borrower shall have delivered to Lender the following items at least fifteen (15) 
days prior to the Release Date: 

(A) the Defeasance Security Agreement (defined below): 

(B) a release or the Property from the lien of the Security Instrument (for 
execution by Lender) in form and substance appropriate for the 
jurisdiction in which the Property is located and satisfactory to Lender's 
Representative; 

(C) a certificate of Borrcwer, In form and substance satisfactory to Lender's 
Representative, certifying that all of the conditions end requirements set 
forth in this Section 4 have been satisfied: 

(D) a certificate, in form and substance satisfactory to Lender's 
Representative, from an independent certified public accountant 
approved by Lender's Representative, certifying that the Government 
Securities will generate monthly amounts and cash flow that are 
sufficient, without reinvestment, to timely pay all Scheduled Defeasance 
Payments (defined below): 

(E) the Defeasance Opinion (defined below): 

(F) written confirmation ~om the applicable Rating Agency(ies) to the effect 
that such Release and substitution or Defeasance Collateral (defined 
below) will not result in a downgrade, withdrawal or qualification of any 
rating in effect immediately prior to Defeasance for any Securities: 

(G) if Lender's Representative requires Borrower to establish the Successor 
Borrower pursuant to Section 4(f)(vii) below, evidence satisfactory to 
Lender's Representative of the establishment of Successor Borrower, 
includ;ng without limitation, the Successor Borrower's original 
organizational documents; 

·3-
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(H) 

(I) 

• 
the Transfer and Assignment Agreement (defined below); and 

such other certificates, documents or instruments as Lender's 
Representative may reasonably request. 

(c) Borrower shall have paid to lender's Representative all costs and expenses (including, 
without limitation, Rating Agency(les)', consultants', accountants' and attorneys' lees. costs and 
expenses} incurred by Lender's Representative In connection with the matters referred to in this Section 
4, including, without limitation, all costs and expenses incurred in connection with the review of the 
proposed Defeasance Collateral, the preparation of the Defeasance Security Agreement (and any related 
documentation) and the establishment· and maintenance of the Successor Borrower, and any 
administrative expenses and applicable federal income taxes associated with or incurred by the 
Successor Borrower. 

(d) The Defeasance Deposit (if required by Lender pursuant to Section 4(b)(5) above) shall 
be used by Lender's Representative to purchase the Government Securities. In connection therewith, 
Borrower hereby irrevocably appoints Lender's Representative as Borrower's agent and attorney-in-fact, 
which appointment is coupled with an interest, for the purpose of using the Defeasance Deposit to 
purchase or cause to be purchased the Government Securities. Borrower, pursuant to the Defeasance 
Security Agreement or other appropriate documents, shall authorize and direct that the payments 
received from the Government Securities be made directly to Lender's Representative and applied to 
satisfy the obligations of the Borrower under this Note, Including without limitation, this Section 4. 
Borrower specifically agrees that all power granted to Lender under this Section 4(d) may be assigned by 
Lender to its successors or assigns as holder of this Note. 

(e) Upon satisfaction of all the terms and conditions of Sections 4(b) and (c) above, the 
Property shall be released from the lien of the Security Instrument and the other Loan Documents and the 
Defeasance Collateral shall constitute the sole collateral which shall secure this Note. Lender will, at 
Borrowe~s sole expense, execute and deliver any agreements reasonably requested by Borrower to 
release the Property from the lfen of the Security Instrument and the other Loan Documents. After 
payment of the Defeasance Deposit or delivery of the Government Securities pursuant to Section 4(b)(5) 
above, notwithstanding any statement to the contrary contained In this Note or in any of the other Loan 
Documents, this Note cannot be prepaid in whole or in part or be the subject of any further Defeasance. 

(f) For the purposes of this Section 4, the fol:owing terms shall have the follo-.•,ing meanings: 

(i) The term "De!Qasance Collateral" shall mean, individually or ccllectively, as the 
case may be, the Defeasance Deposit and the Government Securities and the proceeds thereof. 

(ii) The term "Defeasance Deposit" shall mean an amount equal to the sum of: (1) 
the amount which will be sufficient to purchase the Government Securities necessary to meet the 
Scheduled Defeasance Payments (including, without limitation, Lender's Representative's 
estimate of administrative expenses and applicable federal income taxes associated with or to be 
incurred by the Successor Borrower during the remaining term of, and applicable to, the Loan); 
(2) any revenue, documentary stamp or intangible taxes or any other tax or charge due In 
connection with the transfer of this Note or otherwise required to accomplish the agreements of 
this Section 4: and (3) all fees, costs and expenses Incurred or to be incurred by Lender in the 
purchase and holding of the Government Securities; 

(iii) The term "Defeasance Opinion· shall mean an opinion of counsel in form and 
substance satisfactory to lender's Representative, from counsel approved by Lender's 
Representative, stating, among other things, (A) that the Defeasance Collateral has been duly 
and validly assigned and delivered to Lender's Representative and that Lender has a legal. valid, 
perfected, first prior1ty lien on and secur~y interest in the Defeasance Collateral, and (B) that if the 
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holder of this Note shall at the time of the Release be a REMIC, (1) the Defeasance Collateral 
has been validly assigned to the REMIC trust which holds this Note (the "REMIC Trust"), (2) the 
Defeasance has been effected in accordance with the requirements of United States Treasury 
Department Regulation 1.860(G)-2(a)(8), as such regulation may be amended or substituted from 
time to time, end will not be treated as an exchange pursuant to Section 1001 of the United 
States Internal Revenue Code and (3) the tax qualification and status of the REMIC Trust as a 
REMIC will not be adversely affected or impaired as a result of the Defeasance; 

(iv) The term "Defeasance Security Agreement" shall mean a security agreement, 
in form and substance satisfactory to Lender's Representative, together with such other 
instruments. agreements and representalions and warranties as may be required of Borrower by 
lender's Representative In order to perlect upon the delivery of the Defeasance Security 
Agreement a first priority lien on and security interest in the Defeasance Collateral in favor of 
Lender in conformity with all applicable state and federal laws governing the granting of such 
security interests, which Defeasance Security Agreement shall provide, among other things, that 
any excess received by Lender from the Defeasance Collateral over the amount payable by 
Borrower hereunder shall on the Release Dale be refunded to Borrower and shall thereafter. 
promptly following each Monthly Payment date and the Maturity Date, be refunded to Successor 
Borrower: 

(v) The term "Government Securities" shall mean U.S. Treasury Obligations 
(defined below) or Non-U.S. Treasury Obligations (defined below) which (1) are duly endorsed by 
the holder thereof as directed by Lender's Representative or are accompanied by a valid wrihen 
instrument of transfer in form and substance satisfactory to Lender's Representative (Including, 
without llmitaUon, such instruments, agreements and representations and warranties as may be 
required by Lender's Representative or by the depositary holding the Government Securities or 
the issuer thereof, as the case may be, to effectuate book-entry tnansfers and pledges through 
the book-entry facilities of such depositary) in order to perfect upon the delivery of the 
Defeasance Security Agreement the first priority security interest therein in favor of Lender in 
confonnity with aU applicable state and federaf laws governing the granting of such security 
interests and (2) which provide payments which are (A) payable on or prior to, but as close as 
possible to, all successive Monthly Payment dates after the Release Date, and prior to but as 
close as possible to the Maturity Date and (B) In amounts equal to or greater than the amounts 
necessary to meet the scheduled payments of principal and interest due under this Note on such 
dates plus the Lender's Representative's estimate of administrative expenses and applicable 
federal income taxes associated with or to be incurred by the Successor Borrower during the 
term of the Loan (the "Scheduled Defeasance Payments"); 

(vi) The term "Non-U.S. Treasury Obligations· shall mean non-callable, fixed·rate 
obligations, other than u.s. Treasury Obligations, that are ·government securities" within the 
meaning of Section 2(a)(16) of the Investment Company Act 011940, as amended; 

(vii) The term "Successor Borrower" shall mean an entity established by either 
Borrower or Lender's Representative, whichever lender requires at Lender's option, which 
satisfies Lender's Representative's requirements (Including, without fimitafion single purpose 
entity bankruptcy remoteness criteria) and which has been approved by Lendefs Representative; 

(viii) The term "Transfer and Assignment Agreement" shall mean an agreement in 
form and substance satisfactory to Lender's Representative, together with such other 
Instruments, agreements and representations end warranties as may be required of Borrower by 
Lender's Representative, pursuant to which, among other things: (A) Borrower shall transfer and 
assign all obligations, rights and duties under and to this Note together with the pledged 
Defeasance Collateral to the Successor Borrower; (8) Successor Borrower shall assume the 
obligations of Borrower under this Note and the Defeasance Security Agreement and Borrower 
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shall be relieved of its obligations thereunder, except that Borrower shall be required to perform 
its obligations pursuant to this Section 4; and (C) Borrower shall pay $1,000 to the Successor 
Borrower as consideration for Successor Borrower assuming the Borrower's obligations under 
this Note and the Defeasance Security Agreement. Notwithstanding anything to the contrary in 
the Security Instrument, except as provided In this Section 4, no other transfer/assumption fee or 
processing fee (including, without limitation, the transfer fee and processing fee referred to In 
Section 1.15 of the Security instrument) shall be payable upon a transfer of the Note in 
accordance with the terms and conditions of this paragraph; and 

(ix) The term "U.S. Treasury Obligations" shall mean direct, ncn-<:aliable, fixed-rate 
obligations of the United States of America. 

(g) Notwithstanding the fact that prepayments are prohibited except as expressly set forth in 
this Section 4, if this Note is prepaid (other than a prepayment pursuant to Section 4(h) below or in 
connection with the application of Net Proceeds as referred Ia in Section 4(a) above). in full or In part, by 
operation of law, Borrower's defaull or otherwise. or following an Event of Default and acceleration of this 
Note, if a tender of payment of the amount necessary to satisfy the indebtedness evidenced by this Note 
and secured by the Security Instrument is made at any time prior to foreclosure sale, or during any 
redemption period after foreclosure, there shall be payable to Lender. at the same time, (i) accroed and 
unpaid interest on the portion of the principal balance of this Note being prepaid to and including the date 
of prepayment, (li) unless prepayment is tendered on the eleventh (11th) day of a calendar month, an 
amount equal to the interest that would have accrued on the amount being prepaid from the date of 
prepayment to end including the tenth (1 o") day of the current calendar month (If prepayment Is tendered 
on or after the first (1 ") day of a calendar month and prior to the eleventh (11~) day of a calendar month) 
or the tenth (tO~) day of the next succeeding calendar month (if the prepayment is tendered after the 
eleventh (1t') day of a calendar month) (which amount shall constitute additional consideration for the 
prepayment), (iii) all other sums then due under this Note, the Security Instrument and the other Loan 
Documents, (iv) to the maximum extent penmitted by law, a Prepayment Charge, and (v) an additional 
prepayment consideration equal to five percent (5%) of the outstanding principal balance of this Note. 

"Prepayment Charge" shall mean an amount detenmined as of the date of any prepayment or 
acceleration of this Note, which will be the greater of (a) 1% of the principal amount prepaid, or (b) the 
amount obtained by subtracting (i) the sum of (x) the unpaid principal amount being prepaid, plus (y) the 
amount of interest thereon accrued to the date of such prepayment or acceleration, as the case may be, 
from (ii) the sum of the Current Values (defined below) of all amounts of principal and interest on this 
Note being prepaid or accelerated that would otherwise have become due on and after the date of such 
determination if this Note was not being prepaid or accelerated. The "Current Value" of any amount 
payable means such amount discounted (on a semiannual basis) to its present value on the date of 
determination at the Treasury Yield (defined below) per annum In accordance with the following fonmula: 

Current Value = 
Amount Pa~able 

(1~d/2) 

where "d" is the Treasury Yield per annum expressed as a decimal and "n" Is an exponent (which 
need not be an integer) equal to the number of semiannual periods and portions thereof (any such portion 
of a period to be detenmined by dividing the number of days in such portion of such period by the lolal 
number of days In such period, both computed on the basis of a 30-day month and a 360-day year) 
between lhe date of such determinalion and the due date of the amount payable. For such purpose, lhe 
due date of any amount of principal of this Note being partially prepaid means the date or dates as of 
which such amount is to be credited firsl against the Borrower's obligation to make the scheduled 
payment of principal on the Maturity Date, lhen, to the extent of the principal being prepaid, to each 
preceding scheduled required installment of principal pursuant to this Note. The "Treasury Yield" shall 
be detenmlned by reference to lhe most recent Federal Reserve Statistical Release H.15(519) which has 
become publicly available at least two (2) business days prior to the date fixed for prepayment or the 
acceleration date (or, if such Statistical Release is no longer published, any publicly available source of 
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similar mar1<et data) and shall be lhe mosl recent weekly average yield on actively traded U.S. Treasury 
securities adjusted to a constant maturity equal to the then remaining Weighted Average Life to the 
Maturity (defined below) of this Note (the "Remaining Life"). If lhe Remaining Life is not equal to the 
constant maturity of a U.S. Treasury security for which a weekly average yield is given, the Treasury 
Yield shall be obtained by linear interpolation (calculated to the nearest one-twelfth (1112) of a year) from 
the weekly average yields of (a) the actively traded U.S. Treasury security with the constant malurily 
closest to and greater than the Remaining Life of this Note, and (b) the actively traded U.S. Treasury 
security wilh lhe con slant malurily closest to and less than the Remaining Life of this Note, except that if 
the Remaining Life is less than one (1) year, the weekly average yield on actively traded U.S. Treasury 
securities adjusted to a conslanl maturity of one (I) year shall be used. "Weighted Average Life to 
Maturity" means, as applied to this Note at any dale, the number of years obtained by dividing (x) the 
then oulstanding principal amount of this Note Into (y) the total of the products obtained by multiplying (A) 
the amount of each then-remaining required principal payment including payment at the Maturity Date, In 
respect thereof, by (B) the number of years (calculated to the nearest one-twelfth (1/12)) which will elapse 
between such date and the date on which such payment Is to be made. 

Borrower shall pay the Prepayment Charge as provided above whether or not prepayment Is 
voluntary or involuntary, including, without limitation, any prepayment due to the acceleration of the 
outslanding principal balance of !his Note as a resull of !he occurrence of an Event of Default 

(h) Notwilhslanding anything lo lhe contrary herein, provided no Event of Default exists and 
so long as no Defeasance has occurred, from and after the due date of the Monthly Paymenl that Is two 
(2) months prior to lhe Maturily Date, Borrower may prepay the unpaid principal balance of this Note in 
whole, but not in part, provided lhat lhe following conditions have been satisfied: (i) Borrower shall have 
provided Lender wilh not less than lhirty (30) or more lhan sixty (60) days prior written notice (the 
"Prepayment Notice") specifying the Monlhly Payment date on which prepayment is to be made (lhe 
"Prepayment Date"); (ii) Borrower shall have paid to Lender ail accrued and unpaid Interest on the 
outstanding principal balance of this Note lo and including lhe Prepayment Date; (iii) unless prepayment 
is tendered on the elevenlh (11th) day of a calendar month, an amount equal to the interest that would 
have accrued on lhe amount being prepaid from the date of prepayment to and including the tenth (10~) 
day of the current calendar month (if ~repayment is tendered on or after the first (1"~ day of a calendar 
month and prior to the eleventh (11 ) day of a calendar month) or the tenth (10 ) day of the next 
succeeding calendar month (if lhe prepayment is tendered after the eleventh (11.,) day of a calendar 
month) (which amount shall conslilute additional consideration for the prepayment); and (iv) Borrower 
shall have paid to Lender all other sums lhen due under this Note, the Security lnSirument and the other 
Loan Documents. 

5. BORROWER'S FAILURE TO PAY AS REQUIRED. 

(a) Late Charges for Overdue Payments. If Lender has not received the full amount of any 
Monlhiy Payment by lhe dale It is due, Borrower shall pay a late charge to Lender. The amount of such 
late charge will be four percent (4%) of such overdue payment which shall be calculated as of the date 
such payment was originally due. Borrower will pay such late charge promptly but only once on eaCh late 
payment. Such late Charge represents the reasanable estimate of Lender and Borrower of a fair average 
compensation for lhe loss that may be sustained by Lender due to the failure of Borrower to mal<e timely 
Monlhly Payments. Such late charge shall be paid wijhoul prejudice to the righl of Lender to collect any 
other amounts provided to be paid upon an Event of Default, including without limitation interest at the 
Default Rale, or to declare a default hereunder. under the Security Instrument or under any of the other 
Loan Documents. Borrower recognizes (i) that its default in making, when due, any paymenl under this 
Note or under any of the other Loan Documents, or the occurrence of any other Evenl of Default, will 
result In (x) Lender Incurring additional expenses in servicing and administering the Loan, (y) In loss to 
the Lender of the use of the overdue payment and (z) frustration to lender in meeting its other financial 
and loan commitments, and (ii) that the damages caused thereby would be extremely difficult and 
impractical to ascertain. Borrower agrees (aa) that an amount equal to such late charge plus the accrual 
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of interest at the Default Rate pursuant to Section 5 below is a reasonable estimate of the damage to 
Lender in the event of an overdue payment and (bb) that the accrual of Interest at the Default Rate 
following any other Event of Default is a reasonable estimate of the damage to Lender in the event of 
such other Event of Default, regardless of whether there has been an acceleration of this Note. 

(b) Default and Acceleration; Default Rate. If any payment required in this Note 
(including, without /Imitation, any Monthly Payment) or any other payment under any of the Loan 
Documents is not paid on or prior to the date when due after the expiration of any applicable notice and 
grace periods expressly provided in the Loan Documents, or on the happening of any other Event of 
Default, then the whole of the principal sum of this Note, (i) interest. default interest, Prepayment Charge, 
late charges and other sums, as provided in this Note, the Security Instrument or the other Loan 
Documents, (ii) all other monies agreed or provided to be paid by Borrower in this Note, the Security 
Instrument or the other Loan Documents, (iii) all sums advanced pursuant to the Security Instrument to 
protect and preserve the Property and the lien end the secunty interest created thereby, and (iv) all sums 
advanced and costs and expenses incurred by Lender in connection with the indebtedness evidenced by 
the Loan Documents or any part thereof, any renewal, extension, or change of or substitution thereof, or 
the acquisition or perfection of the security therefor, whether made or incurred at the request of Borrower 
or Lender, shall without notice become Immediately due and payable at the option of Lender, together 
with all the interest that Borrower owes on such amounts at the Default Rate. The "Default Rate' is 
equal to the Applicable Interest Rate plus four percent (4%). and shall accrue from and after the date any 
such payment was originally due (without taking into account any applicaqle notice or grace periods). 
This provision shall not be deemed to excuse a default hereunder or an Event of Default under the 
Security Instrument and shall not be deemed a waiver of any other rights Lender may have, including the 
right to declare the enUre unpaid principal balance and accrued interest immediately due and payable. 

(c) No Waiver by Lender. 

(i) Lender shall not be deemed to have waived any of Its rights or remedies under 
this Note unless such waiver is expressed in writing by Lender. and no delay or omission by 
Lender In exercising, or failure by Lender on any one or more occasions to exercise, any of 
Lender's rights hereunder or under the Loan Documents, or at law or in equity, including, without 
limitation, Lender's right, after the occurrence of any Event of Default, to declare the entire 
indebtedness evidenced hereby Immediately due and payable, shall be construed as a novation 
of this Note or shall operate as a waiver or prevent the subsequent exercise of any or all such 
rights. 

(li) Acceptance by Lender of any portion or all of any sum payable hereunder, 
whether before, on or after the due date of such payment shall not be a waiver of Lenders right 
either to require prompt payment when due of all other sums payable hereunder or to exercise 
any of Lender's rights, powers and remedies hereunder or under the Loan Documents. A waiver 
of any right in writing on one occasion shall not be conslrued as a waiver of Lender's rights to 
insist thereafter upon strict compliance witll the terms hereof without previous notice of such 
intention being given to Borrower, and no exercise of any right by Lender shall constitute or be 
deemed to constitute an election of remedies by Lender precluding the subsequent exercise by 
Lender of any or all of the rights, powers and remedies available to It hereunder or under the 
Loan Documents, or at law or in equity. Borrower hereby expressly waives the benefit of any 
statute or rule of law or of equity now provided, or which may hereafter be provided, which would 
produce a result contrary to, or in conflict with, the foregoing. 

(iii) Even if, at a time when an Event of Default has occurred, Lender does not 
accelerate the amounts due under this Note and the other Loan Documents and require Borrower 
to pay all such amounts immediately in full as described above, Lender shall still have the right to 
do so at a later time if such Event of Default is continuing, or upon the occurrence of another 
Event of Default. 
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(d) Payment of Lender's Costs and Expenses. If Lender has required Borrower to pay 

immediately in full as described above, the Lender shall have the right to be reimbursed by Borrower for 
all of its costs and expenses in enforcing this Note to the extent not prohibited by applicable law. Those 
expenses include, for example, attorneys' fees, costs and expenses. As used in this Note, "attorneys' 
fees, costs and expenses" shall mean the reasonable attorneys' fees and the costs and e)(penses of 
counsel to Lender (including without limitation in-house counsel employed by Lender), which may include, 
without limitation, printing, duplicating, telephone, fax, air freight and other charges, and fees billed for law 
clerks, paralegals, librarians, expert witnesses and others not admitted to the bar but performing services 
under the supervision of an attorney and all such fees, costs and expenses Incurred with respect to trial, 
appellate proceedings, arbitrations, out-of-court negotiations. workouts and settlements, and bankruptcy 
or insolvency proceedings (including, but not limited to, seeking relief from stay in bankruptcy 
proceedings), and whether or not any action or proceeding is brought or Is concluded with respect to the 
matter for which such fees, costs and expenses were incurred. Lender shall also be entitled to Its 
attorneys' fees, costs and expenses Incurred In any post-judgment action or proceeding to enforce and 
collect the judgment. This Section 5(d) is separate and several, shall survive the discharge of this Note. 
and shall survive the merger of this Note into any judgment on this Note. 

6. NOTICES. 

All notices required or permitted hereunder shall be given and become effective as provided in 
the Security Instrument. 

7. WAIVERS. 

Borrower and all others who may become liable for the payment of all or any part of the 
Indebtedness evidenced by this Note do hereby severally waive presentment and demand for payment, 
notice of dishonor, protest and notice of protest and non-payment and all other notices of any kind, 
except those notices for which the Loan Documents expressly provide. No release of any security for the 
Note or extension of time for payment or this Note or any installment hereof, and no aUeration, 
amendment or waiver of any provision of this Note, the Security Instrument or the other Loan Documents 
made by agreement between Lender or any other person or party shall release, modify, amend, waive, 
extend, change, discharge, terminate or affect the liability of Borrower, and any other person or entity who 
may become liable for the payment of all or any part of the indebtedness evidenced by this Note, the 
Security Instrument or the other Loan Documents. No notice to or demand on Borrower shall be deemed 
to be a waiver of the obligation of Borrower or of the right of Lender to take further action without further 
notice or demand as provided for in this Note, the Security Instrument or the other Loan Documents. 

8. SECURED NOTE. 

The obligations of Borrower under this Note are secured by that certain Commercial Deed of 
Trust. Security Agreement, Fixture Filing Financing Statement and Assignment of Leases, Rents, Income 
and Profits (the "Security Instrument"), of even date herewith, which contains provisions for acceleration 
of the entire indebtedness secured hereby upon the happening of certain events. 

9. TRANSFER. 

Upon the transfer of this Note, Borrower hereby waiving notice of any such transfer, Lender may 
deUver all the collateral mortgaged, granted, pledged or assigned pursuant to the Security Instrument and 
the other Loan Documents, or any part thereof, to the transferee who shall thereupon become vested wnh 
all the rights harain or under applicable law given to Lender with respect thereto, and Lender shall 
thereaRer forever be relieved and fully discharged from any liability or responsibility in the matter, but 
Lender shall retain all rights hereby given to it with respect to any liabilities and the collateral not so 
transferred. 
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10. EXCULPATION. 

Except with respect to the matters set forth in subsections (a) and (b) below, Lende(s source of 
satisfaction of the indebtedness evidenced by this Note and all other covenants and obligations under this 
Note and any other of the Loan Documents shalt be limited to the Property, and Lender shall not seek to 
procure payment out of other assets of Borrower, or seek a judgment (except as hereinafter provided) for 
any sums which ere or may be payable under this Note or any other of the Loan Documents, or claim or 
seek judgment for any deficiency remaining after foreclosure of tne Security Instrument: provided, 
however, that the foregoing clause shall not prejudice the right of lender to enforce the lien of the 
Security Instrument or other security given for the payment thereof or to exercise any of its remedies at 
law other than the entry of a personal money judgment against the Borrower. The foregoing 
notwithstanding: 

(a) Borrower shall be and remain personally liable for all losses, costs, damages, or 
expenses incurred by Lender in the following instances: 

(i) failure to pay or cause to be paid Taxes (except to the extent that Borrower has 
deposited funds with Lender pursuant to the Security Instrument for the purpose of paying such 
items) or to pay or cause to be paid charges for labor or materials, or other charges which can 
create liens on any portion of the Properly; 

(ii) as a result of waste (except ordinary wear and tear), arson committed or 
instigated by Borrower, any Guarantor or any partner, member or shareholder In Borrower. or a 
violation of the provisions in the Security Instrument regarding removal, demolition or structural 
alteration of any portion of the Property; 

(iii) breach or failure to perform or comply with any of the insurance provisions of the 
Loan Documents; 

(iv) all court costs and reasonable atlomeys' fees, costs and expenses actually 
incurred by lender pursuant to the Note or any other Loan Document; 

(v) Borrower's breach or failure to perform or comply with Section 1.03 (captioned 
"Hazardous Waste") of the Security Instrument, or Borrower's or any Guarantor's breach or 
failure to perform or comply with the provisions of the Environmental Indemnification Agreement 
of even date herewith executed by Borrower for the benefit of lender; 

(vi) misapplication of or failure to deliver to Lender (in accordance with the terms of 
the Loan Documents) the following: (1) any insurance or condemnation proceeds; (2) rents. 
issues or profits received by Borrower/Guarantor or its agent after lender makes written demand 
therefor pursuant to any loan Document: or (3) prepaid rents or tenant security deposits; or 

(vii) violation of any of the provisions of Sections 1 .29 and 1.30 (captioned "Single 
Purpose Entity" and "ERISA", respectively) of the Security Instrument. 

(b) Borrower shall be and remain personally liable without exculpation or limitation of liability 
whatsoever for the entire amount of the Indebtedness evidenced by the Note (including all principal, 
interest, and other charges) and all other sums due or to become due under the other Loan Documents, 
whether at maturity or by acceleration or othe!Wise, In the following instances: 

(i) violation of any of the provisions of Sections 1.1 5(c) and (d) of the Security 
Instrument (captioned, ~No Sale/Encumbrance• and "Permitted Tr~nsfers", respectively); 
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(ii) fraud or intentional misrepresentatiof1 in connection with the Property, Loan 

Documents, or Loan Application: 

(iii) the Stabilized Operating n.reshold (as defined in the Reserve Agreement of 
even date herewith executed by Borrower in connection with the Loan) Is not satisfied, provided 
there shall no liability under this Subsection 10(b)(iii) from and after tihe date such Stabilized 
Operating Threshold has first been satisfied: or 

(iv) the Property or any part thereof becomes an asset in: (1) a voluntary bankruptcy 
or insolvency proceeding commenced by Borrower: or (2) an involuntary bankruptcy or 
insolvency proceeding In which: (A) such proceeding was commenced by any entity controlling, 
controlled by or under common control with Borrower (individually or collectively, 'Affiliate'), 
including but not limited to any creditor or claimant acting in concert with Borrower or any Affiliate: 
or (B) any Affiliate objects to a motion by Lender for relief from any stay or Injunction from the 
foreclosure of the Security Instrument or any other remedial action permitted under the Note, 
Security Instrument or other Loan Documents. 

11. SAVINGS CLAUSE. 

Notwithstanding any provisions in this Note or in lhe Security Instrument to the contrary, the total 
liability for payments in the nature of interest, including, without limitation, prepayment charges, default 
Interest and late fees, shall not exceed the limits Imposed by the laws of the State where the Property Is 
located or the United States of America relating to maximum allowable charges of Interest. Lender shall 
not be entitled to receive, collect or apply, as interest on the indebtedness evidenced by the Note, any 
amount in excess of the maximum lawful rate of interest permitted to be charged by applicable law. If 
Lender ever receives, collects or applies as interest such amount which would be excessive interest. 
such amount shall be applied to reduce the unpaid principal balance of this Note, and any remaining 
excess shall be paid over to person or persons legally entitled thereto. 

12. JOINT AND SEVERAL OBLIGATIONS, 

If this Note is signed by more than one party, all obligations herein contained shall be deemed to 
be the joint and several obligations of each party executing this Note. Any married person signing this 
Note agrees that recourse may be had against community assets and against his or her separate 
property tor the satisfaction of all obligations contained herein. 

13. WAIVER OF TRIAL BY JURY. 

BORROWER AND LENDER HEREBY IRREVOCABLY WAIVE TO THE FULLEST EXTENT 
PERMITTED BY LAW, ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, PROCEEDING, CLAIM, OR 
COUNTERCLAIM ARISING OUT OF OR RELATING TO THE SECURITY INSTRUMENT, THIS NOTE 
AND/OR ANY OF THE OTHER LOAN DOCUMENTS OR ANY ACTS OR OMISSIONS OF LENDER IN 
CONNECTION THEREWITH. 

14. OFFSETS. 

No indebtedness evidenced by this Note shall be deemed to have been offset or to be offset or 
compensated by all or part of any claim, cause of action, counterclaim or cross claim, whether liquidated 
or unliquidated, which Borrower or any successor to Borrower now or hereafter may have or may claim to 
have against Lender; and, in respect to the indebtedness now or hereafter secured hereby, Borrower 
waives, 10 the fullest extent permitted by law, the benefits of any law which authorizes or permits such 
offsets. 
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15. MISCELLANEOUS. 

(a) Remedies Cumulative. The remedies of Lender as provided herein and in any other 
Loan Document, or any one or more of them, or at law or in equity, shall be cumulative and concurrent, 
and may be pursued singly, successively, or together at the sole discretion of Lender, and may be 
exercised as often as occasion thereof shall occur. 

(b) Severability. Every Provision of lhis Note is intended to be severable. !n the event any 
term or provision hereof is declared by a court of competent jurisdiction to be illegal or invalid for any 
reason whatsoever, such Illegal or invalid term or provision shall not affect the balance of the terms and 
provisions hereof. which terms and provisions shall remain binding and enforceable. 

(c) Headings. The headings and captions of various Sections of this Note are for 
convenience of reference only and are not to be construed as defining or limiting, in any way, the scope 
or intent of the provisions hereof. 

(d) Goveming Law. This Note shall be governed by and construed and enforced In 
accordance with the laws of the State where the Property is located. 

(e) Amendments. This Note, and any provisions hereof, may not be modified, amended, 
waived, extended, changed, discharged or terminated orally or by any act or failure to act on the part of 
any party, but only by an instrument In writing signed by the party against whom enforcement of any 
modification, amendment. waiver, extension, change, discharge or termination is sought. 

(f) Interpretation. Whenever the context may require, any pronouns used herein shall 
include the corresponding masculine, feminine or neuter forms, and the singular form of nouns and 
pronouns shall include the plural and vice versa. 

(g) Submission and Consent to Jurisdiction. Borrower, in consideration of making the 
loan evidenced by this Note, agrees that all actions or proceedings arising directly, indirectly or otherwise 
in connection with this Note shall be litigated, at Lender's election, only in courts having a situs within the 
county and State where the Property is located, in any jurisdiction in which the Borrower (or any individual 
or entity comprising the Borrower) may reside or hold assets, or in any ana or more of the foregoing 
jurisdictions and Borrower hereby consents and submits to the jurisdiction of any local, state or federal 
court located therein. Borrower irrevocably waives the defense of Inconvenient forum to the maintellance 
of such action or proceeding. Borrower hereby consents to service of process by any means permitted 
by applicable law. 

(h) Clerical Error. In the event Lender al any time discovers that this Note, the Security 
Instrument or any other Loan Document contains an error that was caused by a clerical mistake, 
calculation error, computer malfunction, printing error or similar error, Borrower agrees, upon notice from 
Lender, to re-execute any documents that are necessary to conect any such error(s). Borrower further 
agrees that lender will not be liable to Borrower for any damages incurred by Borrower that are directly 
or indirectly caused by any such error(s). 

(i) Lost, Stolen, Destroyed or Mutilated Loan Documents. In the event of the loss, theft 
or destruction of this Note, the Security Instrument. or any other Loan Document. or in the event of the 
mutilation of any of the Loan Documents, upon Lender's surrender to Borrower of the muUiated Loan 
Document, Borrower shall execute and deliver to Lender a loan Document in fonm and content ldentlcal 
to, and to serve as a replacement of, the lost, stolen, destroyed, or mutilated Loan Document and such 
replacement shall have the same force and effect as the lost, stolen, destroyed, or mutilated Loan 
Document, and may be treated for all purposes as the original copy of such Loan Document. 

• , 2· 
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U) Time is of tho Essence. TIME IS OF THE ESSENCE IN THE PERFORMANCE OF 

EACH PROVISION OF THIS NOTE. 

(k) ~eglslatlon Affecting ~onder's Rights. If enactment or expiration of applicable laws 
has the effect of rendering any material provision of this Note or the Security Instrument unenforceable 
according to its terms. Lender. at its option. may require immediately payment in full of all sums 
evidenced by this Note and may invoke any remedies penmitted under lhe Loan Documents. 

(I) Disbursements. Funds representing the proceeds of the indebtedness evidenced 
hereby which are disbursed by Lender by mail, wire transfer or other delivery to Borrower, to escrows or 
otherwise for the benefit of Borrower shall, for all purposes, be deemed outslanding hereunder and to 
have been received by Borrower as of the date of such mailing, wire transfer, or other delivery and until 
repaid, notwithstanding the fact that such funds may not at any time have been remitted by such escrows 
to Borrower or for Borrower's benefit. 

(m) Exempted TransacUon. Borrower agrees that (i) the payment obligations evidenced by 
this Note and the other instruments securing this Note are exempted transactions under lhe Truth in 
Lending Act 15 USC§ 1601, at seq.; (ii) the proceeds of the indebtedness evidenced by this Note will not 
be used for the purchase of registered equity securities within the purview of Regulation 'U" issued by the 
Board of Governors of the Federal Reserve System; and (iii) on the Maturity Date, ~ender shall not have 
any obligation to refinance the indebtedness evidenced by this Note or to extend further credit to 
Borrower. 

[SIGNATURE PAGE(S) ATIACHED] 

-13· 
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IN WITNESS WHEREOF, Borrower has duly executed this Note as of the day and year first 

above written. 

Borrower Taxpayer 10/SSN: 20.0520319 

0160751210010/521954_ 4 

·14· 

PALMILLA DEVELOPMENT Cp.·· 11 C., 
a Nevada oorporation / 

By: tl/. A . 
HagaiRap~rt,Pi~dent 
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APN: 124-30-312-014; 124-30-312-025 through 169, inclusive; 124-30-312-171 and 172; 124-30-312-
177; 124-30-312-180 through 182, inclusive; 124-30·311-031; 124-30-312.017 and 018; 124-30-312-022; 
124-30-312-015 

PREPARED/DRAFTED BY AND 
RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 

BEST & FLANAGAN LLP 
225 South Sixth Street, Suite 4000 
Minneapolis, Minnesota 55402 
Altn: Thomas G. Garry 

Order/Escrow No.: 07450038 
Loan No.: 010-00001895 

(SPACE ABOVE n-ilS UNE FOR RECORDER'S USE) 

COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, 
FIXTURE FILING FINANCING STATEMENT 

AND 
ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS 

THE PROMISSORY NOTE SECURED HEREBY PROVIDES FOR A: 
FIXED INTEREST RATE 

THIS COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, FIXTURE FILING 
FINANCING STATEMENT AND ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS (this 
·security Instrument") is made and given as of March 28, 2007, by PALMILLA DEVELOPMENT CO., 
INC., a(n) Nevada corporation, whose address is 235 West Brooks Avenue, 2nd Floor, North Las Vegas, 
Nevada 89030 ("Borrower," and for purposes of Article 3 hereof, "Assignor"), to Equity Title, LLC, a 
Nevada limited liability company, and all successors and assigns, whose address is 7360 West Flamingo 
Road, Las Vegas, Nevada 89147 (herein called "Trustee"), for the benefit of ARTESIA MORTGAGE 
CAPITAL CORPORATION, a Delaware corporation, whose address Is 1180 NW Maple Street, Suite 202, 
Issaquah, Washington 98027, and its successor and assigns (in each case, "Lender," and for purposes 
of Article 3 hereof. "Assignee"). 

WHEREAS, Borrower is justly Indebted to Lender in lhe principal sum of Twenty Million One 
Hundred and Flhy Thousand and 00/100 Dollars ($20,150,000.00), pursuant to a certain Fixed Rate Note 
of even date herewith. more partlcula~y described below. · 

NOW, THEREFORE, FOR GOOD AND VALUASLE CONSIDERATION, including the 
indebtedness herein recited and the trust herein created, the receipt of which is hereby acknowledged, 
E)orrower hereby grants a first priority security Interest in, and Irrevocably gives, grants, transfers, aliens, 
enfeolfs, conveys, confirms, warrants, assigns, mortgages, bargains, sells and pledges to Trustee, IN 
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TRUST FOREVER. WITH ALL POWERS OF SALE AND STATUTORY RIGHTS, for the benefit and 
security of Lender, under and subject to the terms and conditions hereinafter set forth, the following 
property, rights, Interests and estates now owned, or hereafter acquired, by Borrower (collectively, the 
"Property''): 

(a) the real property described in Exhibit A attached hereto and made a part hereof 
(collectively, the "Land"), together with additional lands, estates and development rights hereafter 
acquired by Borrower for use in connection with the development, ownership or occupancy of such real 
property, and all additional lands and estates therein which may, from time to time, by supplemental 
mortgage or otherwise be expressly made subject to the lien of this Security Instrument; 

(b) any and all buildings, structures and other improvements now or hereafter erected, 
constructed, placed or located on the Land including, without limitation, fixtures, tenements, attachments, 
appliances, equipment, building systems, machinery, and other articles now or hereafter attached to or 
used in connection with said buildings, structures and other improvements (collectively, the 
"Improvements•), and any and all additions lo, substitutions for or replacements of such Improvements 
and such Land and all interests, estates or other claims, both in law and equity, which Borrower now has 
or may hereafter acquire in the Land or the Improvements, including, without limitation, all right, title and 
interest now owned or hereafter acquired by Borrower in and to any greater estate in the Land or the 
Improvements; 

(c) all easements, tenements, hereditaments, appurtenances, rights-of-way and rights now 
owned or hereafter acquired by Borrower used or useful in connection with, or located on, under or above 
all or any part of, the Land or as a means of access thereto, including, without limitation, all rights 
pursuant to any trackage agreement; all rights to the nonexclusive use of common drive entries; all oil 
and gas and other hydrocarbons; all minerals, crops, timber and other emblements; water, groundwater, 
water rights and shares of stock evidencing the same; any and all right, title and interest of Borrower, now 
owned or hereafter acquired, In and to any land lying within the right-of-way of any street, open or 
proposed, adjoining the Land: and any and all sidewalks, vaults, alleys and strips and gores of land 
adjacent to or used in connection with the Land (collectively, the "Appurtenances"); 

(d) all leasehold estate, right, title and Interest of Borrower in and to all written and oral 
leases, subleases, subtenancies, licenses, franchises, usufructs, occupancy agreements and other 
agreements affecting all or any portion of the Property or the Improvements or the use or occupancy 
thereof, now or hereafter existing or entered into, whether before or after any proceeding Is Instituted by 
or against Borrower under 11 U.S.C. § 101 § §!!9., as amended (the "Bankruptcy Coda"), including, 
without limitation, extensions, renewals and subleases (all of the foregoing, Individually, a "Leasa· and 
collectively, "Leases"), and all rights and claims of any kind that Borrower may have against any tenant 
under the Leases or In connection with the termination or rejection of the Leases In a bankruptcy or 
Insolvency proceeding, and all right, title and Interest of Borrower thereunder, including, without limitation, 
all cash or security deposits, prepaid or advance rentals, and deposits or payments of similar nature 
which are hereby specifically assigned, transferred and set over to Lender; Including, without limitation, all 
rents, royalties, issues, revenues, profits, proceeds, income and other benefits, including, without 
limitation, accounts receivable, of, accruing to or derived from such Leases and from the renting, teasing 
or bailment of Improvements and equipment, including, without limitation, any payments made by tenants 
under Leases In connection with the termination of any Lease and all oil, gas and other mineral rights, 
royalties and profits, whether paid or accruing before or after any proceeding is Instituted by or against 
Borrower under the Bankruptcy Code (all of the foregoing, collectively, "Rents"), and all proceeds from 
the sale or other disposition of the Leases and the right to receive and apply the Rents to the payment of 
the Secured Obligations (defined below) and all lease guaranties, letters of credit and any· other 
supporting obligation for any of the Leases (collectively, "Lease Guaranties") given by any guarantor in 
connection with any of the Leases, and all rights, powers, privileges, options and other benefits of 
Borrower as lessor under lhe leases and beneficiary under Lease Guaranties; 

·2· 
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(e) · all the estate. interest, right, title, other claim or demand, both in law and in equity, 

including, without limitation, claims or demands with respect to the proceeds of and any unearned 
premiums on insurance policies in effect with respect to the Property, which Borrower now has or may 
hereafter acquire in the Property, including, without limitation, the right to receive and apply the proceeds 
of any insurance, judgments or settlements made in lieu thereof, for damage to the Property, and any and 
all awards made for the taking by eminent domain, or by any proceeding of purchase in lieu thereof, of 
the whole or any part of the Property, including, without limitation, any awards resulting from a change of 
grade of streets and awards for severance damages: 

(I) all goods, chattels, construction materials, furniture, furnishings. equipment, machinery, 
apparatus, appliances, and other items of personal property, whether tangible or intangible, of any kind, 
nature or description, whether now owned or hereafter acquired by Borrower, including, without limitation, 
Improvements including, without limitation, furnaces, steam boilers, hot water boilers, oil burners, pipes, 
radiators, air conditioning and sprinkling systems, gas and electric fixtures. carpets, rugs, shades, 
awnings, screens, elevators, motors, dynamos. cabinets, and all other furnishings, tools, equipment and 
machinery, appliances. building supplies, materials, fittings and fixtures of every kind, which is, are or 
shall hereafter be located upon, attached, affixed to or used or useful, either directly or indirectly, in 
connection with the complete and comfortable use, occupancy and operation of the Property and 
Improvements, whether or not any of such personal property is now or becomes a Fixture (defined 
below), including, without limitation, any and all licenses, permits or franchises used or required In 
connection with such use, occupancy or operation, together with any and all additions, replacements or 
substitutions thereto, thereof or therefor, as well as the proceeds thereof or therefrom regardless of form 
(hereinafter sometimes together referred to as the "Personal Property": such Personal Property shall 
include, without limitation, all Accounts, Documents, Instruments, Chattel Paper, Goods. Equipment, 
General Intangibles, Fixtures and Inventory, as those terms are defined in the Uniform Commercial Code 
of the State where the Property is located): 

. (g) all plans and specifications, contracts and subcontracts for the construction of any 
Improvements, density rights, bonds, permits and other development or use entitlements, lioenses, 
guarantees, warranties, causes of action, claims, condemnation proceeds, profits. security deposits, utility 
deposits. governmental agency fees and deposits and refunds thereof, refunds of taxes or insurance 
premiums, policies, claims, and proceeds of insurance, claims and proceeds arising from condemnation, 
vehicles, together with all present and future attachments, accessions, replaoements, additions, products 
and proceeds thereof: 

(h) all monies deposited by Borrower. or deposlted on behalf of Borrower, with any City, 
County, public body or agency, irrigation, sewer or water district or company, and any other body or 
agency, for the installation, or to secure the installation, of any utility pertaining to the Property: 

(i) ali refunds, rebates, reimbursements, reserves, deferred payments, deposits, cost 
savings, governmental subsidy payments, goVernmentally-registered credits (such as emissions reduction 
credits), other credits, waivers and payments, whether in cash or in kind, due from or payable by (i) any 
federal, state, municipal or other governmental or quasi-governmental agency, authority or district (each, 
a "Governmental Agency") or (li) any insurance or utility company relating to any or all of the Property or 
arising out of the satisfaction of any conditions imposed upon or the obtaining of any approvals for the 
development or rehabilitation of the Property: 

(j) all refunds, rebates, reimbursements, credits and payments of any kind due from or 
payable by any Governmental Agency for any taxes, special taxes, assessments, or similar governmental 
or quasi-governmental charges or levies imposed upon Borrower with respect to the Property or upon any 
or an of the Property or arising out of the satisfaction of any conditions imposed upon or the obtaining of 
any approvals for !he development or rehabilitation of the Property; 

·3· 
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(k) all monies deposited by Borrower with or for the benefit of Lender pursuant to any 

reserve, escrow or cash collateral agreements executed by Borrower in favor of Lender; 

(I) 

(m) 
below); and 

contract rights, accounts receivable, management agreements, business records; 

all of the Borrower's rights and Interests as the "Declarant" under the Declaration (defined 

(n) all additions, accessions, replacements, substitutions, proceeds and products of the real 
and personal property, tangible and intangible, described herein; 

(The Property does not Include any equipment, inventory, furniture, furnishings or trade fixtures 
owned and supplied by tenants of the Property, except to the extent of Borrower's landlord's lien (if any) 
therein, and except as same may become the property of Borrower as landlord under the terms of their 
respective Leases.) 

FOR THE PURPOSE OF SECURING: 

1. repayment of indebtedness in the total principal amount of Twenty Million One Hundred 
and Fifty Thousand and 001100 Dollars ($20, 150,000.00) with Interest, additional interest, default interest, 
late charges, prepayment charges and other sums and charges thereon (the "Loan"), evidenced by that 
certain Fixed Rate Note, of even date herewith, and all modifications, extensions, renewals and 
replacements thereof or judgments thereon (collectively, the "Note"), executed by Borrower in favor of 
Lender, and with a final maturity date of April 11, 2018, the terms of which are hereby Incorporated 
herein by reference as though set forth in full; 

2. the payment of any additional amounts, with interest thereon, that may be hereafter 
loaned by Lender to Borrower, which additional loans are evidenced by a promissory note or notes 
containing a recitation that this Securily Instrument secures the payment of such note or notes. 

3. payment of all sums advanced by Lender, its successors and assigns, or Trustee to 
. protect, care for or maintain the Property, or any portion thereof, with interest thereon at the Oefau~ Rate 
(as defined in the Note) and all sums advanced by Lender or Trustee under the terms of or for the 
enforcement of the Loan Documents (defined below), with interest thereon at the Default Rate (as defined 
in the Note); 

4. observance, performance and discharge of every obligation, covenant or agreement of 
Borrower contained· herein or in the Note; 

5. observance, performance and discharge of every obligation, covenant and agreement of 
Borrower contained in any document, instrument or agreement now or hereafter executed by Borrower 
which recites thai the obligations thereunder are secured by this Security Instrument, including, without 
timnation, payment of all other sums, with interest thereon, which may hereafter be loaned to Borrower, or 
its successors or assigns, by Lender, or its successors or assigns, when evidenced by a promissory note 
or notes containing a recitation that they are secured by this Security Instrument; 

6. compliance with and performance of each and every material provision of any declaration 
of covenants, conditions and restrictions pertaining to the Property or any portion theneof; and 

7. payment and performance of all obligations of Borrower arising from any and all existing 
and future agreements with Lender which may afford interest rate protection to all or part of the Loan, 
when such agreement recites that the obligations thereunder are secured by this Security Instrument. 

-4-
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(The principal of and the interest on the indebtedness evidenced by the Note; all charges, fees 

and other sums as provided in the Loan Documents; and the principal of and interest on any other 
indebtedness secured by this Security Instrument and the performance of all of its obligations set forth in 
the Loan Documents are referred to herein, collectively, as the "Secured Obligations".) 

PROVIDED, HOWEVER, thai if the Secured Obligations shall have been paid in cash and 
performed in full, then, In such case the Trustee, at Lender's direction, shall, at the request and expense 
of Borrower, satisfy this Instrument and the estate, right, title and interest of the Trustee and Lender in the 
Property shall cease, and upon payment to Lender of all costs and expenses incurred for the preparation 
of the release hereinafter referenced and all recording costs if allowed by law, the Trustee and Lender 
shall release this Instrument and the lien, operation and effect hereof by proper Instrument without 
recourse. covenant or warranty of any nature, express or implied. 

The Note, this Security Instrument and any other document or instrument executed by Borrower 
in connection with the Loan shall be collectively referred to as the "Loan Documents: All initially 
capitalized terms used herein which are defined in the Note shall have the same meaning herein unless 
the context otherwise requires. 

TO PROTECT THE SECURITY OF THIS SECURITY INSTRUMENT, BORROWER HEREBY 
COVENANTS AND AGREES AS FOLLOWS: 

ARTICLE 1. 
COVENANTS AND AGREEMENTS OF BORROWER 

1.01 Payment of Secured Obligations, Borrower shall pay and perform as and when due 
the Secured Obligations. 

1.02 Performance of Other Obligations; Preservation, Maintenance and Management of 
Property. Borrower shall perform. comply with and abide by each and every one of the covenants. 
agreements and conditions contained and set forth in the Note and this Security Instrument. Borrower: 

(a) shall keep the Property in good condition and repair; 

(b) shall not remove, demolish or structurally alter any of the Improvements without the prior 
written consent of Lender; provided. however, Lender's consent shall not be required in connection with 
the making by Borrower of cosmetic and non-structural alterations; 

(c) shall complete promptly and In a good and workmanlike manner any Improvement which 
may be now or hereafter constructed on the Property and promptly restore in like manner any portion of 
the Improvements which may be damaged or destroyed from any cause whatsoever, and pay when due 
all claims for labor performed and materials furnished therefor; 

(d) shall comply with and abide by all laws, ordinances, rules, regulations and orders of 
governmental authorities now or hereafter affecting the Property or any part thereof or requiring any 
alterations or improvements to be made thereon, including without limitation, all Environmental Laws (as 
defined In Section 1 .03 hereon, and the Americans with Disabilities Act; 

(e) shall comply with and abide by all of its obligations under any covenant, condition, 
restriction or agreement of record affecting the Property; 

<n shall not commit or permit any waste or deterioration of the Property; 

(g) shall not allow changes in the use for which all or any part of the Properly is intended; 

-5· 
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(h) shall maintain all certificates, licenses and permits necessary to keep the Property 

operating in conformity with the use for which all or any part of the Property is intended; 

(i) shall not initiate or acquiesce in a change in the zoning classification of the Property 
without Lender's prior written consent; 

0) shall insure that at all times the Land constitutes one or more separate legal lots 
complying with all subdivision or platting laws, ordinances, rules or regulations applicable to the Property, 
or other laws relating to the division or separation of real property; 

(k) shall insure that at all times the Land is assessed for real estate tax purposes as one or 
more wholly independent tax lot or lots, separate from any adjoining land or improvements not 
constituting a part of such lot or lots, and no other land or improvements is assessed and taxed together 
with the Property or any portion thereof; 

(I) shall not abandon the Property; and 

(m) shall do any and all other acts which, from the character and use of the Property, may be 
reasonably necessary to maintain, protect and preserve the Property and protect the security of Lender. 

The Property shall be managed by either. (i) Borrower or a person/entity affiliated with Borrower 
approved by Lender for so long as Borrower or said affiliated person/entity is managing the Property In a 
commercially prudent and reasonable manner, or (ii) a professional property management company 
approved by Lender. Management by said affiliated person/entity or professional property management 
company (in either case, the "Property Manager") shall be pursuant to a written agreement approved in 
form and substance acceptable to Lender (the "Management Agreement"). In no event shall any 
manager be removed or replaced or the terms of any Management Agreement modified or amended 
without the prior written consent of Lender. Notwithstanding the provisions of any Management 
Agreement or any other agreement now or hereafter existing or entered into (together with any and all 
extensions. renewals, substitutions, replacements, amendments, modifications and/or restatements 
thereof, the "Management Agreements") to the contrary, Borrower shall not pay any Property Manager, 
nor shalt any Property Manager accept, total management fees (i.e., on-site and off-site management 
fees or other compensation, whether monetary or nonmonetary) (collectively, "Management Fees") in 
excess of three percent (3.0%) of the effective gross Income from the Property per year, nor shall such 
Management Fees be payable In advance of receipt of such income. The Management Agreements and 
all of the rights and interests thereunder including, without limitation, the rights to Management Fees are 
and at all times will be subject and subordinate to the Loan and the Loan Documents and to any 
renewals, extensions. modifications, assignments, replacements, or consolidations thereof, and the 
rights, privileges and powers of Lender hereunder and thereunder. Such subordination shall be sell­
operative and no further instrument shall be required to effect such subordination, but Borrower agrees to 
execute and deliver, and to cause any Property Manager to execute and deliver, any instrument which 
Lender may deem necessary or appropriate to confirm such subordination. Such subordination means, 
among other things, that Management Fees shall not be paid or accepted unless all current expanses 
attributable to the ownership and operation of the Property, including, without limitation, current expenses 
relating to Borrower's liabilities and obligations with respect to the Loan and the Loan Documents 
(collectlvety, "Operating Expenses"), have been paid. In the event (x) of any Event of Default (defined 
below) under the Loan Documents or under any Management Agreement then In effect, which default is 
not cured within any applicable grace or cure period, (y) the debt service coverage retia applicable to the 
Property is less than 1.0D to 1.00 for the twelve (12) month period immediately preceding the calculation, 
or (z) of the bankruptcy or insolvency or the manager, or Borrower. If the Property Manager is affiliated 
with Borrower, Lender shall have the right to immediately terminate, or to direct Borrower to Immediately 
terminate. such Management Agreement and to retain, or to direct Borrower to retain, a new 
management agent approved by Lender. All Rents generated by or derived from the Property shalt first 
be utilized solely for Operating Expenses. and none of the Rents generated by or derived from the 

-6-



000038

000038

000038 00
00

38

• • 
Property shall be diverted by Borrower and utilized for any other purpose unless all such Operating 
Expenses have been tully paid and satisfied . 

. 1.03 Hazardous Waste. Borrower at all times shall keep the Property and groundwater of the 
Property free of Hazardous Substances (defined below). Borrower shall not permit its tenants or any third 
party to enter the Property to use, generate, manufacture, store. release. threaten release, or dispose of 
Hazardous Substances in, on or about the Property; provided. however, that Borrower may perm~ 
reasonable incidental use and storage of Hazardous Substances on the Property provided that such use 
and storage complies with the following: (a) such use and storage shall be limited to customary supplies 
which are normal incidents of the ownership and management of real property which is similar to the 
Property ("Penmitted Uses"); (b) no such products or supplies create any risk of harm to persons or 
property, including, without limitation. the Property; and (c) all such products and supplies are used and 
stored in strict compliance with all applicable Environmental Laws (defined below). Borrower shall give 
Lender prompt written notice of any claim by any person, entity, or governmental agency that a violation 
of Environmental Laws has occurred with respect to all or any portion of the Property, or that a release or 
disposal of Hazardous Substances has occurred on the Property (except Permitted Uses as may be 
permitted pursuant to the preceding sentence), or that Hazardous Substances are present at the Property 
or otherwise affect the Property (except Permitted Uses). Borrower, through its professional.engineers 
and at its cost, shall promptly and thoroughly investigate suspected Hazardous Substances 
contamination of the Property and shall provide to Lender a detailed description of the investigation, and 
any copies of reports at Borrower's expense. Borrower shall forthwith remove, repair, clean up, and/or 
detoxify any Hazardous Substances from the Property, to the extent that the presence and/or 
maintenance of such Hazardous Substances in, on or about the Property constitutes a violation of any 
federal, state or local law, ordinance, order, decree ar regulation now or hereafter In effect and applicable 
to Borrower or the Property, and whether or not Borrower was responsible for the existence of the 
Hazardous Substances in, on or about the Property. "Hazardous Substances" shall mean (i) any 
chemical, compound, material, mixture or substance that is now or hereafter defined or listed in, or 
otherwise classified pursuant to, any Environmental Laws as a "hazardous substance,· "hazardous 
material: "hazardous waste: "extremely hazardous waste: "acutely hazardous waste,· "radioactive 
waste," "infectious waste: "blohazardous waste: "toxic substance; "pollutant: "toxic pollutant." and 
"contaminant," as well as any formulation not mentioned herein intended to define, list, or classify 
substances by reason of deleterious properties such as lgnltability, corrosivity, reactivity, carcinogenicity, 
toxicity, reproduCtive toxicity, "EP toxicity." or "TCLP toxicity"; (ii) petroleum, natural gas, natural gas 
liquids, liquefied natural gas, synthetic gas usable for fuel (or mixtures of natural gas and such synthetic 
gas) and ash produced by a resource recovery facility utilizing a municipal solid waste stream, and drilling 
fluids. produced waters and other wastes associated with the exploration, development or production of 
crude oil, natural gas, or geothermal resources: (iii) asbestos in any form: (lv) urea formaldehyde foam 
insulation; (v) polychlorinated biphenyls (PCBs); (vi) radon; (vii) any other chemical, material, or 
substance which Is (because of Its quantity, concentration, or physical or chemical characteristics) limited 
or regulated for health and safety reasons by any governmental authority, or which poses a significant 
present or potential hazard to human health and safely or to the environment If released into the 
wor1<place or the environment: (viii) any "Hazardous Substance" or terms of similar Import as defined in 
the State where Property is located or substances otherwise regulated or controlled in such State 
because of concerns lor health, safety and/or property, and (i~) lead-based paint. "Environmental Laws" 
means any and all requirements of courts (including, without limitation, state courts whose decisions may 
be based on the common law of the aforementioned State) or governmental authorities relating to health, 
safety, the environment or to any Hazardous Substances, including, without limitation, the 
Comprehensive Environmental Response, Compensation, and Liability Act ("CERCLA"), the Resource 
Conservation and Recovery Act ("RCRA"), the Hazardous Substances Transponation Act, the Toxic 
Substances Control Act, the Clean Waler Act, the Endangered Species Act, the Clean Air Act, the 
Occupational Safety and Health Act and all similar federal, state and local environmental statutes, 
ordinances, and the rules. regulations, orders, decrees and guidance documents related thereto, whether 
any of the foregoing shall not exist or shall hereafter be enacted, decided, promulgated or published. 
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Borrower represents and warrants to Lender that to the best of Borrower's knowledge, except as 

set forth in that certain environmental site assessment delivered to Lender in connection with the Loan 
(the "Environmental Report"): (A) during the period of Borrower's ownership of the Property: (1) there has 
been no use, generation, manufacture, storage, treatment. disposal, discharge, release, or threatened 
release of any Hazardous Substances by any person on or around the Property except Permitted Uses; 
and (2) there have been no Hazardous Substances transported over or through the Property except in 
connection with Permitted Uses; (B) after diligent inquiry, Borrower has no knowledge of, or reason to 
believe that there has been: any use generation, manufacture, storage, treatment, disposal. release, or 
threatened release of any Hazardous Substance, hazardous waste or other waste by any prior owners or 
prior occupants of the Property or by any third parties onto the Property; or any actual or threatened 
litigation or claims of any kind by any person relating to these matters; (C) no Hazardous Substances in 
excess of permitted levels or reportable quantities under applicable Environmental Laws are present in or 
about the Property or any nearby real property that could migrate to the Property; (D) no underground 
storage tanks of any kind are or have ever been located in or about the Property; (E) the Property and all 
operations and activities at, and the use and occupancy of, the Property, comply with all applicable 
Environmental laws; (F) Borrower and every person currently having an interest in or conducting 
operations on the Property has complied with, and is now in strict compliance with, every permit, license, 
and approval required by all applicable Environmental Laws for all activities and operations at, and the 
use and occupancy of, the Property; and (G) there are no claims related to Hazardous Substances 
pending or threatened with regard to the Property or against Borrower or any Indemnitor other than 
Borrower (individually or collectively, "Indemnitor") under the Environmental Indemnity (as hereinafter 
defined). Borrower represents and warrants that, to the best of Borrower's knowledge, any written 
disclosure submitted by or on beha~ of Borrower to Lender concerning any release or threatened release, 
past or present compliance by Borrower, or any other person of any Environmental Laws applicable to the 
Property, and any environmental concerns relating to the Property, was true and complete when 
submitted and continues to be true and complete as of the date of this Security Instrument. 

Borrower (1) releases and waives any future claims against Lender for indemnity or contribution 
in the event Borrower becomes liable for cleanup or other costs under any Environmental Laws or under 
any Hazardous Substances~related claim: (2) shall reimburse Lender, on demand. for all costs and 
expenses incurred by Lender in conne-ction wilh any review, approval, consent, or inspection relallng to 
the environmental provisions In this Security Instrument together with interest, after demand, at the 
highest rate permitted under applicable law; and (3) shall indemnify, defend, and hold Lender and Trustee 
hamnless from and against all losses, costs, claims, damages, penalties, liabilities, causes of action, 
judgments, court costs, attorneys' fees and other legal expenses, costs of evidence of title, cost of 
evidence of value, and other expenses (collectively, "Expenses"), including, without limitation, any 
Expenses incurred or accruing after the foreclosure of the lien of this Security Instrument, which either 
may suffer or incur and which directly or indirectly arise out of or are In any way connected with the 
breach of any environmental provision either in this Security Instrument or In any Loan Document or as a 
consequence of any release or threatened release or the presence, use, generation, manufacture, 
storage, disposal, transportation, release, or threatened release of any Hazardous Substances on or 
about the Property caused or pemnitted by Borrower, any prior owner or operator of the Property, any 
adjoining landowner or any other party, Including, without limitation, the cost of any required or necessary 
monnoring, Investigation, repair, cleanup, remedy, or detoxification of any Hazardous Substances and 
the preparation of any closure, remedial action, or other required plans, whether that actton Is required or 
necessary by reason of acts or omissions occurring prior to or following the recordation of this Security 
Instrument. Borrower's obligations will survive the satisfaction, release, or cancellation of the Loan, the 
release and reconveyance or partial release and reconveyance of this Security Instrument, and the 
foreclosure of the lien of this Security Instrument or deed In lieu thereof. Notwithstanding anything in this 
paragraph to the contrary, this paragraph shall not apply to the introduction and Initial release of 
Hazardous Substances on the Property from and after the date that Lender acquires ti~e to the Property 
through foreclosure or a deed In lieu of foreclosure (the "Transfer Date"); provided, however, Borrower 
shall bear the burden of proof that the introduction and initial release of such Hazardous Substances: (i) 
occurred subsequent to the Transfer Date, (li) did not occur as the result of any act or omission of 
Borrower or its agents, and (iii) did not occur as a result of a continuing leaching, seeping, migration or 
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release of any Hazardous Substances introduced prior to the Transfer Date in, on, under or near the 
Property. · 

To the extent permitled by applicable law, Lender or its agents, representatives, and employees 
may waive its lien against the Property or any portion of it, including, without limitation, the Improvements 
and the Personal Property, to the extent that the Property is found to be environmentally impaired and to 
exercise all rights and remedies of an unsecured creditor against Borrower and an of Borrower's assets 
and property for the recovery of any deficiency and environmental costs, including, without limitation, 
seeking an atlachment order. Borrower will have the burden of proving that Borrower or any related party 
(or an affiliate or agent of Borrower or any related party) was not in any way negligent in permitting the 
release or threatened release of the Hazardous Substances. 

Anything contained in this Security Instrument or In the Loan Documents to the contrary 
notwithstanding, the Expenses will be exceptions to any nonrecourse or exculpatory provision of the loan 
Documents. and Borrower will be fully and personally liable lor the Expenses. That liability will not be 
limited to the original principal amount of the obligations secured by this Security Instrument, and 
Borrower's obligations will survive the foreclosure, deed in lieu of foreclosure, release, reconveyance. or 
any other transfer of the Property or this Security Instrument. For the purposes of any action brought 
under this subsection, Borrower waives the defense of laches and any applicable statute of limitations. 

Lender and any other person or entity designated by Lender. Including, without limitation, any 
representative of a governmental entity, and any environmental consultant, and any receiver appointed by 
any court of competent jurisdiction, shall have the right, but not the obligation, to enter upon the Property 
at all reasonable limes to assess any and all aspects of the environmental condition of the Property and 
its use, including, without limitation, conducting any environmental assessment or audit (the scope of 
which shall be determined by Lender) and taking samples of soil, groundwater or other water, air, or 
building materials, and conducting other invasive testing. Borrower shall cooperate with and provide 
access to Lender and any such person or entity designated by Lender. 

If recommended by the Environmental Report or any other environmental assessmenl or audit of 
the Property, Borrower shall establish and comply with an operations and maintenance program with 
respect to the Property, in form and substance reasonably acceptable to Lender, prepared by an 
environmental consultant reasonably acceptable to Lender, which program shall address any asbestos 
containing material or lead based paint that may now or In the future be detected at or on the Property. 
Without limiting the generality of the preceding sentence, Lender may require (1) periodic notices or 
reports to Lender in form, substance and at such intervals as Lender may specify, (2) an amendment to 
such operations and maintenance program to address changing circumstances, laws or other matters, 
(3) at Borrower's sole expense, supplemental exarrlnation of the Property by consultants specified by 
Lender, (4) access to tha Property by Lender, Its agents or servicer, to review and assess the 
environmental condition of the Property and Borrower's compliance with any operations and maintenance 
program, and (5) variation of the operations and maintenance program in response to the reports 
provided by any such consultants. 

1.04 Funds for Taxes, Insurance and Other Charges. Subject to applicable law or to.a 
written waiver by Lender, Borrower shall pay to Lender, on the day monthly installments of principal and 
interest are payable under the Note (or on another day designated In wriUng by Lender) until the Note is 
paid In full, a sum (herein "Impounds") equal to one-twelfth (1/12) of: (a) all real property taxes and 
assessments (general and special), and all other taxes and assessments of any kind or nature 
whatsoever, including, without limitation, nongovernmental levies or assessments such as maintenance 
charges, levies or charges resulting from covenants, conditions and restrictions affecting the Property, 
which are assessed or Imposed upon the Property or any portion of it, or become due and payable, and 
Which create, may create or appear to create a lien upon the Property, or any part thereof, or upon any 
person, property, equipment or other facility used in the operation or maintenance thereof, or any tax or 
assessment on the Property, or any portion of it, in lieu thereof or in addition thereto, or any license fee, 
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tax or assessment imposed on Lender and measured by or based in whole or in part upon the amount of 
the outstanding Secured Obligations (collectively, "Taxes"): (b) the yearty premium installments for fire 
and other hazard insurance. rent loss insurance, commercial general liability insurance and such other 
insurance covering the Property as Lender may require pursuant to Section 1.07 hereof (collectlvety, 
"Insurance Premiums"); and (c) if this Security Instrument is on a leasehold, the yearly fixed ground rent. 
if any. under any ground lease affecting the Property or any portion thereol, all as reasonably estimated 
initially and from time to time by Lander on the basis of assessments and bills and reasonable estimates 
thereof. Lender may require Borrower to pay to lender, in advance, such other Impounds for other taxes, 
charges. premiums, assessments and impositions in connection with Borrower or the Property which 
Lender shall reascnably deem necessary to protect Lender's interests (collectively "Other Impositions'). 
(The Taxes, Insurance Premiums, Other Impositions, and other items for which Lender is authorized to 
collect Impounds hereunder are referred to collectively as "Impositions".) Unless otherwise provided by 
applicable law, Lender may require Impounds for Olhar Impositions to be paid by Borrower in a lump sum 
or in periodic installments, at lende~s option. Any waiver by Lender of a requirement that Borrower pays 
such Impounds may be revoked by Lender al any time upon notice in wriling to Borrower. 

Lender shall apply the Impounds to pay such Impositions so long as Borrower Is not in breach of 
such rates, ground rent, Taxes, assessments, Insurance Premiums and Other Impositions and so long as 
Borrower is not In breach of any covenant or agreement In this Security Instrument. Lender shall ~ake 
no charge to Borrower for holding and applying the Impounds, annually analyzing such accounts, or for 
verifying and compiling said assessments and bills, unless Lender pays Borrower interest, earnings or 
profits on the Impounds and applicable law permits Lender to make such a charge. If requested by 
Lender, Borrower shall cause to be furnished to lender a tax reporting service contract covering the 
Property of the type, duration and with a company satisfactory to Lender. Unless applicable law requires 
interest, earnings or profits to be paid, Lender shall not be required to pay Borrower any interest, earnings 
or profits on the Impounds. lender shall give to Borrower, without charge, an annual accounting of the 
Impounds, showing credits and debits to the Impounds and the purpose for which each debit to the 
Impounds was made. The Impounds are pledged as additional security for all sums secured by this 
Security Instrument. 

If the Impounds held by Lender at the time of the annual accounting thereof exceed the amounts 
deemed necessary by Lender to provide for the payment of such Impositions, as they fall due, or exceed 
the amounts permitted to be held by applicable law, if no Event of Default is in effect under any of the 
Loan Documents, Lender shall credit such excess Impounds on the next monthly installment or 
Installments of Impounds due. If at any time the amount of the Impounds held by lender shall ba less 
than is sufficient to pay such Impositions as they fall due. Borrower shell pay to Lender the amount 
necessary to make up the deficiency within thirty (30) days after notice from Lender to Borrower 
requesting payment thereof. 

Upon the occurrence of any Event of Default under any of the Loan Documents or Borrowe~s 
breach of any covenant or agreement of Borrower in this Security Instrument, Lender may apply, In any 
amount and in any order as lender shall determine, any Impounds held by Lender at the time of 
application, (i) to pay Impositions which are now or will hereafter become due, or (ii) as a credit against 
the sums secured by this Security Instrument. Upon payment in full of all sums secured by this Security 
Instrument or upon Defeasance (as defined in the Note. if so defined), Lender shall promptly refund to 
Borrower any Impounds held by Lender. 

1.05 Application of Payments. Unless applicable law provides otherwise, all payments 
received by Lender from Borrower under the Note or this Security Instrument shall be applied by Lender 
in the following order of priority: (i) to interest payable on the Note; (ii) to principal due on the Note; (iii) to 
Interest payable on advances made pursuant to Section 1.14 hereof; (iv) to principal of advances made 
pursuant to Section 1.14 hereof; (v) to amounts payable to Lender by Borrower under Section 1.04 
hereo~ and (vi) any other sums secured by this Security Instrument In such order as lender, at Lende~s 
option, may determine: provided. however, that lender may, at lender's option, apply any sums payable 

-10-



000042

000042

000042 00
00

42

• • 
pursuant to Section 1.14 hereof prior to interest on and principal of the Note, but such application shall 
not otherwise affect the order of priority of application specified in this Section 1.05. 

1.06 Charges; Liens. Unless Lender shall be collecting (and Borrower shall have paid as 
required) Impounds pursuant to Section 1.04 above, Borrower shall pay, at Borrower's cost and expense, 
all Impositions attributable 10 the Property, the Note, this Security Instrument, or any part thereof or 
interest therein by Borrower making or causing to be made payment. when due. directly to the payee 
thereof, or in such other manner as Lender may designate in writing. Borrower shall promptly furnish to 
Lender all notices of amounts due under this Section 1.06, and if Borrower shall make payment directly, 
Borrower shall promptly furnish to Lender receipts evidencing such payments. Borrower shall pay and 
promptly discharge, at Borrower's cost and expense, all liens, encumbrances and charges upon. and the 
claims of all persons supplying labor or materials to or in connection with, the Property, or any part 
thereof or interest therein, without regard to whether such lien, encumbrance, charge or claim (in each 
case a "Claim") is or may ba senior and superior to, equal with or junior and inferior to the lien of this 
Security Instrument. If Borrower shall fail to pay, remove and discharge any such lien, encumbrance, 
charge or claim, then in addition to any other right or remedy of lender. Lender may, but shall not be 
obligated to, discharge the same, either by paying the amount claimed to be due or by procuring the 
discharge of such lien, encumbrance, charge 0< claim by depositing in a court a bond or the amount 
claimed or otherwise giving security for such claim, or by procuring such discharge in such manner as is 
or may be prescribed by law. Borrower shall, immediately upon demand therefor by Lender, pay to 
Lender an amount equal to all costs and expenses incurred by Lender in connection with the exercise by 
Lender of the foregoing right to discharge any such lien, encumbrance, charge or claim, together with 
interest thereon from the date of such expenditure at the Default Rate. Notwithstanding the foregoing, 
Borrower may contest any Claim by appropriate proceedings duly instituted and diligently prosecuted at 
Borrower's expense. Borrower shall not be obligated to pay any Claim, and Lender shall not have the 
right to discharge any Claim pursuant to the provisions above, while such contest is pending ff the 
Property is not thereby subjected to imminent loss or forfeiture and (if Borrower has not provided 
evidence that it has paid the amount of such Claim or by procuring the discharge of such Claim by 

. depositing in a court a bond or the amount claimed or otherwise giving security for such Claim, or by 
procuring such discharge or bond in such manner as is or may be prescribed by taw) it deposits one 
hundred fifty percent (150%) of the amount of such Claim with the Lender or provides other security 
satisfactory to the Lender in its sole discretion. 

Borrower shall give Lender prompt written notice of (a) the proposed creation of any county, 
municipal, quasi·governmental or other improvement or special district of any nature or (b) any action in 
respect to such district. which may affect the Property, including, without limitation, any proposed service 
plan or modification of such plan, proposed organization of such district and election in regard to such 
organization, the proposed issuance of bonds by such district and election in regard to such issuance and 
the proposed inclusion or the Property in any such district, and Borrower shall not consent to the creation 
of any such district or any such action In respect to such district without the prior written consent of 
Lender, which consent shall not be unreasonably withheld. 

1.07 Required Insurance; Delivery of Policies. Borrower shall at all times provide, maintain 
and keep in force or cause to be provided, maintained and kept in force, at no expense to Trustee or 
Lender, policies of Insurance in form and amounts, covering such casualties, risks, perils, liabilities and 
other hazards as provided below. All such Insurance policies shall be written by a company or companies 
authorized and admitted to Issue insurance in the Stale where the Property is located and having a rating 
of A2. or better for ratings by Moody's Investors Service, Inc., or A or better for ratings by Fitch Investors 
Service, L.P. or Standard & Poor's Ratings Services. 

(a) Borrower shall initially maintain, until Lender shall olhei"Nise indicate in writing, the 
following Insurance; 
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(1) Property Insurance. Borrower, at its sole cos1 and expense, shall keep all 

Improvements, boilers and machinery. and all other Personal Property of Borrower now or hereafter 
situated on the Property insured during the term of this Security Instrument against loss or damage by fire 
and against loss or damage by other risks now embraced by "Special Form" or "All Risk" coverage, so 
called, (Including without limitation, riot and civil commotion, vandalism, malicious mischief, water, fire, 
burglary and llheft) without any exclusion for terrorism, boiler and machinery coverage (if applicable), flood 
and/or earthquake insurance (if applicable) all as may be required by Lender, in amounts at all Urnes 
sufficient to prevent Lender from becoming a co-insurer within the terms of the applicable policies and 
under applicable Insurance law, providing lor deductibles (not to exceed the lesser of 1% of the face 
amount of any such policy or $1 0,000), maintained in an amount not less than 100% of the full 
replacement cost of the Improvements and betterments and Personal Property (equivalent to the 
insurable value of the Improvements and Personal Property as determined by an appraisal acceptable to 
Lender), on an agreed amount basis, without deduction for depreciation and without reference to co­
insurance (an insurance to value provision is not permitted In llhe policy). 

{2) Liability Insurance. Borrower shall also provide commercial general liability 
insurance, on the so-called "occurrence" form naming Lender as an additional insured, including personal 
injury, death and property damage liability, and against any and all claims, Including all legal liability to the 
extent insurable and imposed upon Lender and all court costs and legal fees and expenses, in an amount 
not less than One Million Dollars ($1,000,000), combined single limit policy, Two Million Dollars 
($2,000,000) in the aggregate, lor personal injury and property damage, to be without a deductible. 

(3) Business Income Insurance. ·eusiness income· and/or "rental incomew 
insurance, each naming Lender as loSs payee, in an amount sufficient to avoid any co insurance penalty 
and to provide proceeds which will cover a period of not less than twelve (12) months from the date of 
casualty or loss: the term "rental income" shall mean the sum of (A) the total then ascertainable Rents 
payable under the Leases (defined betow) and (B) the total ascertainable amount of all ollher amounts to 
be received by Borrower from third parties which are llhe legal obligation of the tenants under such 
Leases. reduced to the extent such amounts would not be received because of operating expenses not 
incurred during a period of non occupancy of that portion of the Property then not being occupied. 

(4) Flood Insurance. If the Property is now, or hereafter becomes, situated in a 
federally designated special flood hazard area. then Borrower shall obtain and maintain at all times 
thereafter, a policy of flood Insurance in such amount as Lender may, from time to time require, and shall 
olhe!Wise comply with the requirements of the National Flood Insurance Program. A Life of Loan Flood 
Hazard Certificate shall be provided to Lender identifying the Flood Hazard Zone in which the Property Is 
situated. 

(5) Law and Ordinance Insurance. If any of the Improvements or llhe use of llhe 
Property shall at any time constitute a legal non-conforming structure or use, Borrower shall obtain an 
"Ordinance or Law Coverage" or "Enforcement" endorsement, which shall include coverage for (A) loss of 
value (In an amount no less than 100% of the full replacement cost of the Improvements), (B) demolition 
and debris removal costs (in an amount not less than 15% of the policy limit or Insured value), and (C) 
increased costs of construction (in an amount not less than 15% of the policy limit or insured value). 

(6) Builder's Risk Insurance. At all times during which. structural construction, 
repairs or alterations are being made with respect to the Improvements, Borrower shall also maintain (A) 
owner's contingent or protective liability Insurance covering claims not covered by or under the terms or 
provisions of the above-mentioned commercial general liability insurance policy; and (B) the insurance 
provided for In subsection (1) above written in a so-called builder's risk completed value form (w) on a 
non-reporting basis, (x) against all risks Insured against pursuant to the first sentence of this paragraph, 
(y) Including permission to occupy the Property, and (z) with an Agreed Amount endorsement waiving co­
Insurance provisions. 
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(7) Workers' Compensation Insurance. lr Borrower has employees, Borrower 

shall also maintain workers' compensation, subject to the statutory limits of the state where the Property 
.is IQCBted, and employer's liability Insurance with a limit of at least $1,000,000 per accident and per 
disease per employee, with respect to any work or operations on or about the Property. 

(b) The original policy or polities and renewals thereof (or, at the sole option of Lender, 
duplicate originals or certified copies thereof). together with receipts evidencing payment of the premium 
therefor, shall be deposited with Lender, end Borrower hereby assigns to Lender the proceeds of such 
policy or policies as additional security for the Secured Obligations. Not more than lorty-five (45) days 
after closing the Loan, Borrower shall deliver to Lender the original policy or policies (or, at the sole option 
of Lender, duplicate originals or certified copies thereof). Such insurance may be provided in one policy 
or separate policies for hazard insurance. rental or business income insurance, general liability, 
earthquake, environmental or fiood (or other spetial perils) insurance. Each such policy of insurance 
shall contain a non-contributing loss payable clause and a mortgagee clause in favor of and in form 
acceptable to Lender for polities referred to under subsections 1.07(a)(1), (3), (4), (5), and (6), and 
naming Lender as an additional insured for policies referred to under subsections 1.07(a) (2) and (7), and 
shall provide for not less than thirty (30) days prior written notice to Lender of any intent to modify, cancel, 
or terminate the policy or policies or the expiration of such policies of insurance, and must include a 
Lender's Loss Payable endorsement, and such other endorsements as required by Lender, including a 
replacement cost endorsement and agreed amount endorsement. If the insurance required under this 
Section 1.07 or any portion thereof is maintained pursuant to a blanket policy, Borrower shall furnish to 
Lender a certified copy of such policy, together with an original Evidence of Insurance (Acord Form 28) 
indicating that Lender (and its successors and/or assigns) is an insured under such policy in regard to the 
Property and showing the amount of coverage apporlioned to the Property which coverage shall be in an 
amount sufficient to satisfy the requirements hereof. Not less than thirty (30) days prior to the expiralion 
dates of each policy required of Borrower hereunder, Borrower will deliver to Lender a renewal policy or 
policies marked "premium paid" or accompaniad by other evidence of payment and renewal satisfactory 
to Lender: and in the evant of foreclosure of this Security Instrument, any purchaser or purchasers of the 
Property shall succeed to all rights of Borrower, induding, without limitation, any rights to uneamad 
premiums, in and to all insurance policies assigned and delivered to Lender pursuant to the provisions of 
this Section 1.07. 

(c) Notwithstanding the foregoing, at any time while any amounts remain outstanding under 
the Loan, upon the written request of Lender, Borrower shall be requirad to maintain such insurance as 
may from time to time be required under Lender's then current underwriting guidelines. 

1.08 Payment of Premiums. If Lender shall collect and Borrower shalt pay In full impounds 
for premiums in accordance with the provisions of Section 1.04 above, Borrower shalt be deemed ·to have 
"paid" the premiums for the purposes of this Section 1.08. In the event Borrower fails to provide, maintain, 
keep in force or deliver to Lender the policies of Insurance required by this Security Instrument or by any 
Loan Document, Lender may (but shall have no obligation to) procUre such insurance or single·interest 
insurance for such risks covering Lender's interest. and Borrower will pay all premiums thereon and 
reimburse Lender for all amounts paid or incurred by Lender in connection therewith promptly upon 
demand by Lender, and until such payment is made by Borrower, the amount of all such premiums shall 
be added to the principal amount of the Loan and shalt bear Interest at the Default Rate. 

1.09 Casuattles; Insurance and Condemnation Proceeds. In the event of a casuany or a 
taking by eminent domain, the following provisions shall apply in connection with the Restoration (defined 
below) of the Property: 

(a) If the Property shall be damaged or destroyed, In whole or In part, by fire or other 
casualty, or if the Property or any portion thereof Is taken In any condemnation or emlnenl domain 
proceeding, Borrower shall give prompt notice of such damage or taking to Lender and shall promptly 
commence and diligently prosecute the completion of the repair and restoration of the Property as nearty 
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as possible to the condition the Property was in immediately prior to such fire or other casualty or taking, 
with such alterations as may be approved by Lender {the "Restoration"). 

(b) The term "Net Proceeds" for purposes or this Section 1.09 shall mean: (i) the net amount 
of all insurance proceeds under the policies carried pursuant to Section 1.07 hereof as a result of such 
damage or destruction, after deduction or Lender's reasonable costs and expenses {including, without 
limitation, attorneys' fees), if any, in collecting the same, or (ii) the net amount of all awards and payments 
received by Lender with respect to a taking referenced in Section 1.17 hereof, after deduction of lender's 
reasonable costs and expenses (including, without limitation, attorneys' fees), if any, In collecting the 
same, whichever the case may be. If (i) the Net Proceeds do not exceed $500,000 (the "Net Proceeds 
Availability Threshold"); (ii) the costs of completing the Restoration as reasonably estimated by 
Borrower shall be less than or equal to the Net Proceeds: (iii) no Event of Default exists under the Note, 
this Security Instrument or any of the other Loan Documents: (iv) the Property and the use thereof after 
the Restoration will be in oompliance with, and permitted under, all applicable zoning laws, ordinances 
rules and regulations (including, without limitation, laws relating to legal nonconforming structures or uses 
and all applicable Environmental Laws: (v) (A) if the Net Proceeds are insurance proceeds, less than 
twenty-five percent (25%) of the total floor area of the Improvements has been damaged or destroyed, or 
rendered unusable as a result of such fire or other casualty; or (B) if the Net Proceeds are oondemnation 
awards, less than 25% of the Property is taken, such Property that is taken is located along the perimeter 
or periphery of the Property, no portion of the Improvements is located on such Property, and such taking 
does not materially impair access to the Property; and (vi) Lender shall be satisfied that any operaUng 
deficits, including, without limitation, all scheduled payments of principal and interest under the Note 
which will be incurred with respect to the Property as a result or the occurrence of any such fire or other 
casualty or taking, whichever the case may be, will be covered out of {1) lhe Net Proceeds, or (2) other 
funds of Borrower, then the Net Proceeds will be disbursed directly to Borrower for Restoration. 

(c) If the Net Proceeds are greater than the Net Proceeds Availability Threshold, such Net 
Proceeds shall, subject to the provisions of the Leases that are superior to the lien of this Security 
Instrument or with respect to which subordination and non-disturbance agreements binding upon Lender 
have been entered into and such subordination and non-disturbance agreements apply to the deposits of 
Net Proceeds, be forthwith paid to Lender to be held by Lender in a segregated account to be made 
~vallable to Borrower for the Restoration in accordance with the provisions of this Subsection 1.09(c). 

The Net Proceeds held by Lender pursuant to Subsection 1.09(c) hereof shall be made 
available to Borrower for payment or reimbursement of Borrower's expenses In connection with the 
Restoration, subject to the following conditions: 

{1) no Event of Default exists under the Note, this Security Instrument or any of the 
other Loan Documents; 

(2) Lender shall, within a reasonable period of time prior to a nequest for an initial 
disbursement, be furnished with an estimate of the cost of Jhe Restoration accompanied by an 
Independent architect's opinion based on due professional investigation as to such costs and appropriate 
plans and specifications for the Restoration, such plans and specifications and oosl estimates to be 
subject to Lender's approval, not to be unreasonably withheld or delayed; 

{3) the Net Proceeds, Jogelher with any cash or cash equivalent deposited by 
Borrower with Lender, are sufficient to cover the cost of the Restoration as such costs are certifted by the 
independent architect; 

(4) Net Proceeds are less than the outstanding principal balance of the Note; 

(5) (A) if the Net Proceeds are insurance proceeds, less than sixty percent (60%) of 
the total floor area of the Improvements has been damaged or destroyed, or rendered unusable as a 

-14-



000046

000046

000046 00
00

46

.. • • 
result of such fire or other casualty; or (B) if the Net Proceeds are condemnation awards, less than 25% 
of the Property is taken, such Property that is taken is located along the perimeter or periphery of the 
Property, no portion of the Improvements is located on such Property and such taking does not materially 
impair access to the Property: 

(6) Lender shall be satisfied that any operating deficits, including, without limitation, 
all scheduled payments of principal and Interest under the Note which will be incurred with respect to the 
Property as a result of the occurrence of any such fire or other casualty or taking, whichever the case 
may be, will be covered out of (1) the Net Proceeds, or (2) other funds of Borrower: 

(7) Lender shall be saUsfied that, upon completion of the Restoration, the gross cash 
flow and the net cash flow of the Property will be restored to a level sufficient to cover all carrying costs 
and operating expenses of the Property, including, without limitation, debt service on· the Note at a 
coverage ratio (after deducting all required reserves as required by Lender from net operating income) of 
at least 1.20 to 1.0, which coverage ratio shall be determined by Lender on the basis of the Applicable 
Interest Rate (as defined in the Note): 

(8) the Restoration can reasonably be completed on or before the earliest to occur of 
(A) six (6) months prior to the Maturity Date (defined in the Note), (B) the earliest date required for such 
completion under the terms of any Major Leases (defined below) and (C) such time as may be required 
under applicable zoning taw, ordinance rule or regulation In order to repair and restore the Property to as 
nearly as possible the condition it was in immediately prior to such fire or other casualty or to such taking, 
as applicable: 

(9) the Property and use thereof after the Restoration will be in compliance with, and 
permitted under, all applicable zoning laws, ordinances, rules and regulations including, without limitation, 
laws relating to legal nonconforming structures or uses and all applicable Environmental Laws: and 

(10) each Major Lease In effect as of the date of the occurrence of such fire or other 
casualty shall remain in full force and effect during and after the completion of the Restoration without 
abatement of rent beyond the time required for Restoration. 

For purposes hereof, the term "Major Lease" shall mean (i) any Lease which (A) provides for rental 
income representing ten percent (10%) or more of the total rental income for the Property, (B) covers ten 
percent (10%) or more of the total space at the Property, in the aggregate, or (C) provides for a lease 
term of more than ten (10) years including options to renew and (ii) any instrument guaranteeing or 
providing credit support for any Major Lease. 

(d) The Net Proceeds held by Lender until disbursed in accordance with the provisions of 
this Section 1.09 shall constitute additional security for the Secured Obligations. If Borrower is entitled to 
Net Proceeds pursuant to the terms hereof, the Net Proceeds (other than the Net Proceeds paid under 
the policy described in Section 1.07(a)(3) hereof for loss of rents or business intemuption) shall be 
disbursed by Lender to, or as directed by, Borrower, in an amount ecual to the costs aCtually incurred 
from time to time for wol1< in place as part of the Restoration less customary retainage from time to time 
during the course of the Restoration, not more frequently than once per month, upon receipt of evidence 
satisfactory to Lender that (A) all materials installed and wol1< and labor performed (except to the extent 
that they are to be paid for out of the requested disl>ursement) in connection with the Restoration have 
been paid for in full, and (B) there exist no notices of pendency, stop orders, mechanic's or materialman's 
liens or notices of intention to file the same, or any other liens or encumbrances of any nature whatsoever 
on the Property arising out of the Restoration which have not either been fully bonded and discharged of 
record or in the alternative fully insured to the satisfaction of Lender by the title company insuring the lien 
of this Security Instrument. The Net Proceeds paid under the policy described in Section 1.07(a)(3) shell 
be disbursed by Lender to pay for debt service under the Loan, to pay other expenses incurred by 
Borrower in connection with the ownership and operation of the Property, and the remainder thereof, to, 
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or as directed by, Borrower to pay for the cost of the Restoration in accordance with this Section 1.09(d). 
Final payment shalt be made after submission to Lender of all licenses, permits, certificates of occupancy 
and other required approvals of governmental authorization having jurisdiction and Casualty Consultant's 
(defined below) certification that the Restoration has been fully completed. 

(e) Lender shalt have the use of the plans and specifications and all permits, licenses and 
approvals required or obtained in connection with the Restoration. The identity of the contractors, 
subcontractors and materialmen engaged in the Restoration, as well as the contracts under which they 
have been engaged, shalt be subject to prior review and acceptance by Lender and an independent 
consulting· engineer selected by Lender (the ·casualty Consultant"), such acceptance not to be 
unreasonably withheld or delayed. Al1 costs and expenses incurred by Lender in connection with making 
the Net Proceeds available for the Restoration, including, without limitation, attorneys' fees and 
disbursements and the Casualty Consultant's fees, shalt be paid by Borrower. 

(f) If at any time the Net Proceeds or the undisbursed balance thereof shall not, In the 
reasonable opinion of Lender, be sufficient to pay in full the balance of the costs which are estimated by 
the Casualty Consultant to be incurred in connection with the completion of the Restoration, Borrower 
shall deposit the deficiency in immediately available funds {the "Net Proceeds Oenctency") with Lender 
before any further disbursement of the Net Proceeds shalt be made. The Net Proceeds Deficiency 
deposited with Lender shall be held by Lender and shall be disbursed for costs actually Incurred In 
connection with the Restoration on the same conditions applicable to the disbursement of the Net 
Proceeds, and until so disbursed pursuant to this Section 1.09 shalt constitute additional security for the 
Secured Obligations. 

(g) Unless an Event of Default exists, Borrower shall settle any Insurance claims with respect 
to the Net Proceeds which in the aggregate are less than the Net Proceeds Availability Threshold. 
Lender shall have the right to participate in and reasonably approve any setUement for insurance claims 
with respect to the Net Proceeds whiclh In the aggregate are greater than the Net Proceeds Availability 
Threshold. If an Event of Default exists, Borrower hereby irrevocably empowers Lender, at Lender's sole 
election, in the name of Borrower as its true and lawful attorney.in~fact, to file and prosecute such claims 
and to collect and to make receipt for any such payment. Notwithstanding the foregoing, Lende(s failure 
to file and prosecute any such claims shall not diminish or impair Lender's rights and remedies against 
Borrower under the Loan Documents. If the Net Proceeds are received by Borrower, such Net Proceeds 
shall, until the completion of the related work, be held in trust for Lender and shall be segregated from 
other funds of Borrower to be used to pay for the cost of the Restoration In accordance with the terms 
hereof. 

{h) The excess, if any, of the Net Proceeds and the remaining balance, H any, of the Net 
Proceeds Deficiency deposited with Lender after (i) the Casualty Consultant certifies to Lender that the 
Restoration has been completed in accordance with the provisions of this Section 1.09, and {ii) the receipt 
by Lender of evidence satisfactory to Lender that all costs incurred in connection with the Restoration 
have been paid in full and all required permits, licenses, certificates of occupancy and other required 
approvals of governmental authorities having jurisdiction have been issued, shall be remitted by Lender to 
Borrower, provided no Event of Default shall have occurred and shall be continuing under the Note, this 
Security Instrument or any of the other Loan Documents. 

{i) All Net Proceeds not required {i) to be made available for the Restoration or {ii) to be 
returned to Borrower as excess Net Proceeds pursuant to Subsection 1.09(h) hereof shall be retained 
and applied by Lender toward the payment of the Secured Obligations whether or not then due and 
payable in such order, priority and proportions as Lender shall determine, without Prepayment Charge, 
or, at Lender's sole election, the same shall be paid, either in whole or in part, to Borrower. If Lender 
shall receive and retain Net Proceeds, the lien of this Security Instrument shall be reduced only by the 
amount received and retained by Lender and actually applied by Lender in reduction of the Secured 
Obligations. 
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1.10 Assignment of Policies Upon Foreclosure. In the event of foreclosure of this Security 

Instrument or other transfer of mte or assignment of the Property in extinguishment, in whole or in part, of 
the debt secured hereby, all right, title and interest of Borrower In and to all policies of insurance recuired 
by Section 1.07 hereof shall inure to the benefit of and pass to the successor in interest to Borrower or 
the purchaser or grantee of the Property. 

1.11 Indemnification; Subrogation; Waiver of Offset. 

(a) Notwithstanding any other provisions of this Security Instrument, Lender is not 
undertaking any obligations, nor shall Lender have any obligations, under the Leases; or with respect to 
agreements, contracts, certificates. instruments, franchises, permits, licenses and other items which are 
part of the Property. If Lender or Trustee is made a party to any litigation concerning the Note, this 
Security Instrument, any of the Loan Documents, the Property or any part thereof or interest therein, or 
the occupancy of the Property by Borrower, then Borrower shall indemnify, defend and hold Lender and 
Trustee harmless from all liability by reason of said litigation, including, without limitation, attorneys' fees 
and expenses incurred by Lender or Trustee as a result of any such litigation, whether or not any such 
litigation is prosecuted to judgment. Lender and Trustee may employ an attorney or attorneys selected 
by it to protect its rights hereunder, and Borrower shall pay to Lender and Trustee attorneys' fees and 
costs incurred by Lender and Trustee. 

(b) Borrower waives any and all right to claim or recover against Lender, Trustee, or their 
respective officers, employees, agents and representatives, for loss of or damage to Borrower, the 
Property, Borrower's property or the property of others under Borrowe~s control from any cause insured 
against or required to be insured against by the provisions of this Security lnstrumenL 

(c) All sums payable by Borrower pursuant to this Security Instrument or the Note shall be 
paid without notice. demand, counterclaim. setoff, deduction or defense and without abatement, 
suspension, deferment, diminution or reduction, and the obligations and liabilities of Borrower hereunder 
shall in no way be released, discharged or otherwise affected (except as expressly provided herein) by 
reason of: (i) any damage to or destruction of or any condemnation or similar taking of the Property or any 
part thereof; (ii) any restriction or prevention of or interference by any third party with any use of the 
Property or any part thereof; (iii) any title defect or encumbrance or any eviction from the Property, the 
Improvements or any part thereof by title paramount or otherwise; (iv) any bankruptcy, insolvency, 
reorganization, composition, adjustment, dissolution. liquidation or other like proceeding relating to 
Lender, or any action taken with respect to this Security Instrument by any trustee or receiver of Lender, 
or by any court, in any such proceeding; (v) any claim which Borrower has or might have against lender; 
(vi) any default or failure on the part of Lender to perform or comply with any of the terms hereof or of any 
other agreement with Borrower; or (vii) any other occumance whatsoever, whether similar or dissimilar to 
the foregoing and whether or not Borrower shall have notice or knowledge of any of the foregoing. 
Except as expressly provided herein, Borrower waives all rights now or hereafter conferred by statute or 
otherwise to any abatement. suspension, deferment, diminution or reduction of any sum secured hereby 
and payable by Borrower. 

1.12 Utilities. Borrower shall pay or shall cause to be paid when due all utility charges which 
are incurred by Borrower lor the benefit of the Property and all other assessments or charges of a similar 
nature, whether or not such charges are or may become liens thereon. 

1.13 Actions Affecting Property. Borrower shall promptly give Lender written notice of, and 
shall appear in and contest, any action or proceeding purporting to affect the Property or any portion 

. thereof or interest therein, or the security of this Security Instrument or the rights or powers of Lender or 
Trustee: and shall pay all costs and expenses, including, without limitation. the cost of evidence of title 
and attorneys' fees, in any such action or proceeding in which Lender or Trustee may appear. 
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1.14 Actions by Trustee or Lender to Preserve Property. If Borrower fails to make any 

payment or to do any act as and in the manner provided in any of the Loan Documents, Lender and/or 
Trustee, each at Its own election, without obligation so to do, without releasing Borrower from any 
obligation, and without notice to or demand upon Borrower, may make or do the same in such manner 
and to such extent as either may deem necessary to protect the security hereof. In connection therewith 
(without limiting their general powers, whether conferred herein, in any other Loan Documents or by law), 
Lender and Trustee shall have and are hereby given the right, but not the obligation, (i) to enter upon and 
take possession of the Property; (II) to make additions, alterations, repairs and improvements to the 
Property which they or either of them may consider necessary or proper to keep the Property in good 
condition and repair; (iii) to appear and participate in any action or proceeding affecting or which may 
affect the Property or any portion thereof or interest therein, the security of this Security Instrument or the 
rights or powers of Lender or Trustee: (iv) to pay, purchase, contest or compromise any encumbrance, 
claim, charge, lien or debt which In the judgment of either may affect or appears to affect the security of 
this Security Instrument or be prior or superior hereto; and (v) in exerctsing such powers, to pay 
necessary expenses, including, without limitation, attorneys' fees and costs or other necessary or 
desirable consultants. Borrower shall, immediately upon demand therefor by Lender and Trustee or 
either of them, pay to Lender and Trustee an amount equal to all respective costs and expenses incurred 
by such party in connection with the exercise of the foregoing rights, including, without limitation, costs of 
evidence of title, court costs, appraisals, surveys and receiver's. trustee's and attorneys' lees and costs 
and expenses, together with interest thereon from the date of such expenditure at the Default Rate. 

1.15 Transfers; Due On Sale/Encumbrance. 

(a) Lender Reliance. Borrower acknowledges that Lender has examined and relied on the 
experience of Borrower or its general partners. managing partners, managing members, principals or any 
direct or indirect legal or beneficial owner of Borrower in owning and operating properties such as the 
Property in agreeing to make the Loan, and will continue to rely on Borrowe~s ownership of the Property 
as a means of maintaining the value of the Property as security for payment and perfonnance of the 
Secured Obligations. Borrower acknowledges that Lender has a valid interest in maintaining the value of 
the Property so as to ensure that. should Borrower default in the payment or the perfonnance of the 
Secured Obligations, Lender can recover the Secured Obligations by a sale of the Property. 

(b) Transfer Definitions. For purposes of this Section 1.15, an "Affiliated Manager' shall 
mean any Property Manager in which Borrower, any Guarantor (as hereinafter defined) or any Indemnitor 
has, directly or indirectly, any legal, beneficial or economic interest; a "Restricted Party" shall mean 
Borrower, any Guarantor, any Indemnitor, or any Affiliated Manager or any shareholder, partner, member 
or non-member manager, or any direct or indirect lega.l or beneficial owner of Borrower, any Gua~ntor, 
any Indemnitor, any Affiliated Manager or any non-member manager; a "Sale" shall mean a voluntary or 
involuntary sale, conveyance 9r transfer of a legal or beneficial interest: and a •ptedge• shall mean a 
pledge of or grant of a security interest in a legal or beneficial interest; the tenn •control· means the 
possession, directly or indirectly, of the power to direct or cause the direction of management, policies or 
activities of a person or entity, whether through ownership of voting securities, by contract, by operation of 
law, or otherwise. 

(c) No Sale/Encumbrance. 

(1) Except as Is set forth below in Section 1.15(d) with respect to Pennitted 
Transfers (as hereinafter defined), Borrower shall not sell, convey, mortgage, grant, bargain, encumber, 
pledge, assign, grant options with respect to, or otherwise transfer or dispose of (directly or indirectly, 
voluntarily or involuntarily. by operation of law or otherwise, and whether or not for consideration or of 
record) the Property or any part thereof or any legal or beneficial Interest therein or permit a Sale or 
Pledge of an interest in any Restricted Party (collectively a "Transfer'), without the prior written consent 
of Lender. which consent may be withheld at Lender's sole election, regardless of whether the conditions 
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set forth in Subsection 1.15(e) hereof have been satisfied. Without limiting the foregoing, there shall be 
no subordinate financing placed on any portion of the Property. 

(2) A Transfer shall include, without limitation: (i) an installment sales agreement 
wherein Borrower agrees to sell the Property or any part thereof for a price to be paid in installments: (ii) 
an agreement by Borrower leasing all or a substantial part of the Property for other than actual occupancy 
by a space tenant thereunder or a sate, assignment or other transfer of, or the grant of a security interest 
in, Borrower's right, title and interest in and to any Leases or any Rents: (iii) if a Restricted Party is a 
corporation, any merger, consolidation, Sale or Pledge of such corporation's stoc1< or the creation or 
issuance of new stock In such corporation; (iv) if a Restricted Party is a limited or general partnership or 
joint venture, any merger or consolidation or the change, removal, resignation or addition of any general 
partner or joint venturer, or the Sale or Pledge of the partnership interest of any limited partner, general 
partner or joint venturer, or the Sate or Pledge of any profits or proceeds relating to such partnership 
interest. or the creation or issuance of new partnership interests; (v) if a Restricted Party is a limited 
liability company, any merger or consolidation or the change, removal, resignation or addition of any 
managing member or non-member manager (or if no managing member or non·member manager, any 
member) or the Sale or Pledge of the membership Interest of any member or any profits or proceeds 
relating to such membership Interest, or the creation or Issuance of new membership interests; (vi) if a 
Restricted Party is a trust or nominee trust, any merger or consolidation or the Sale or Pledge of the legal 
or beneficial interests in such Restricted Party or the creation or issuance of new legal or beneficial 
interests: (vii) the removal of the Property Manager (including, without limitation, an Affiliated Manager) 
other than in accordance with Section 1.02 hereof; and.(viii) without limitation to the foregoing. any Sale 
or Pledge by any person or entity which directly or indirectly controls Borrower of its direct or indirect 
controlling interest in Borrower. 

(d) Permitted Transfers. 

(1) Notwithstanding the provisions of Sections 1.15(b) and (c) hereof, the following 
transfers shall not be deemed to be a Transfer: (i) transfers by devise or descent or by operation of law 
upon the death of a member, partner or shareholder of a Restricted Party ('Transfer Upon Death"): 
(ii) the Sale, in one or a series of transactions, of not more than forty-nine percent (49%) of the stock in a 
Restricted Party; (iii) the Sale, in one or a series of transactions, of not more than forty-nine percent (49%) 
of the limited partnership interests or non-managing membership interests, as the case may be, in a 
Restricted Pany; (iv) inter vivos and testamentary transfers of the legal or beneficial interests (including, 
without limitation, stock, partnership interests and membership interests) in a Restricted Party (A) to an 
existing owner of a legal or beneficJal interest (including, without limitation, a shareholder, limited partner, 
general partner, joint venturer or member) in such Restricted Party ·on the date hereof (an "Existing 
Owner"), (B) to a tineal descendant or spouse of an Existing Owner, (C) to a trust, the beneficiary of 
which is (and so long as any part of the Loan remains unpaid continues to be) an Existing Owner or a 
lineal descendant or spouse of an Existing Owner, or (D) to a corporation, limited or general pannershlp, 
limited liability company or other legal entity which is (and so long as any part of the Loan remains unpaid 
continues to be) wholly owned and controlled by an Existing Owner; and (v) pursuant to Leases for which 
Lende(s consent is not required in accordance with the provisions of Section 1.26 (b) hereof. 
Notwithstanding the introductory clause of this paragraph, the transfers described in clauses (i) through 
(iv) inclusive of this paragraph (collectively, "Pennltted Transfers") shall be subject to Lender's prior 
written consent, which consent Lender shall provide upon satisfaction of the conditions set forth in 
Subsection 1.15(e) hereof. 

(e) Conditions Precedent Lender's consent to any Transfer/Permitted Transfer, regardless 
of whether Lender has consented to any previous Transfer/Permitted Transfer, is subject to satisfaction of 
the following conditions precedent: 

(1) Lender shall have received, In the case of a voluntary Transfer/Permitted 
Transfer, at least thirty (30) days prior written notice of the Transfer/Permitted Transfer, and, in the case 
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of Transfer(s) Upon Death, within thirty (30) days after such Permitted Transfer (collectively, the 
"Permitted Transfer No~ce Deadline"), together with copies of such documents and information relating 
to the Transfer/Permitted Transfer as Lender may request, including, without limitation, the Sale 
documents (including, without limitation, purchase/sale agreement, if any), the terms and structure of the 
Sale and the nature and structure of the Sale (including, without limitation, debUequity structure, if any); 

(2) One of the following is satisfied: (I) the Transfer/Permitted Transfer shall not 
result in a change in the control of any Restricted Party or a change In the control or management of the 
Borrower and the Property; (ii), in the alternative. the person(s) or entity(ies) proposed to assume control 
of such Restricted Party and the person(s) or enuty(les) proposed to assume control and management of 
the Borrower and/or the Property shall be acceptable to Lender in all respects (Including, without 
limitation. financial condition, credit history and management ability/experience and other relevant criteria, 
all as determined by Lender); or (IIi) in the case of Transfer(s) Upon Death, the person(s) or entlty(ies) to 
assume control of such Restricted Party and/or the person(s) or entity(les) to assume control and 
management of the Borrower and the Property shall be acceptable to Lender in Lender's commercially 
reasonable discretion and In the event any of the foregoing proposed person(s) or entity(les) described in 
this Subsection 1.15(e)(2)(iii) are not acceptable to Lender in the manner described herein, Lender shall 
provide a reasonable opportunity (not to exceed thirty (30) days from the expiration of the Permitted 
Transfer Notice Deadline In the case of Transfer(s) Upon Death) for substitute person(s) or entity(ieS). 
acceptable to Lender in the manner described in this Subsection 1.15(e)(2)(iil), to be provided (such 
substitute person(s) or enuty(ies) may include a third-party property manager to operate the Property n 
Lender requires in its commercially reasonable discretion): 

(3) the Transfer/Permitted Transfer shall not release any Guarantor or Indemnitor or 
their respective estates from their respective obligations under the Loan Documents; 

(4) the Transfer/Permitted Transfer shall not release the Borrower from its 
obligations under the Note, this Security Instrument, or any other Loan Documents; 

(5) the Transfer/Permitted Transfer shalt not have any adverse effect either on the 
Borrower's compliance with the provisions of this Security Instrument, induding, without limitation, Section 
1.29 (captioned "Single Purpose Entity") and Section 1.30 (captioned "ERISA") hereof. or on the 
Borrower's status as a continuing legal entity liable for the payment and performance of the Secured 
Obligatioos; 

(6) Borrower shall pay all of Lender's costs and expenses, including, without 
limitation, attorneys' fees and costs, and title insurance costs (if any). 

(f) Lender's Rights. Lender reseNes the right to condition any consent required hereunder 
upon a modification of the terms hereof (excluding a modification of the interest rate, amortization term, 
maturity date, or payment schedule) and on an assumption of the Note, this Security Instrument and the 
other Loan Documents as so modified in connection with the proposed Transfer, payment of an 
assumption fee (except with respect to Permitted Transfers) of one percent (1%) of the principal balance 
of the Note (the "Assumption Fee"), payment of a $2,000.00 processing fee (the "Processing Fee"), 
payment of expenses incurred by Lender (including attorneys' fees) in connectloo with any proposed 
Transfer (the "Transfer Expenses"), the approval by a Rating Agency (defined below) of the proposed 
transferee, and such other conditions and legal opinions as Lender shall determine to be in the interest of 
Lender. If the holder of the Note shall be a "real estate mortgage investment conduit" or "REMIC" (as 
such terms are defined in Section 860D of the United States Internal Revenue Code, as amended, and 
any related United Stales Treasury Department regulations) (the "REMIC Trust"), such opinions shall 
Include, without limitation, an opinion of counsel In form and substance satisfactory to lender, from 
counsel approved by Lender, stating that the tax qualification and status of the REMIC Trust as a REMIC 
will not be adversely affected or impaired as a result of such modification or assumption. The Transfer 
Expenses and the Processing Fee shall be payable by Borrower whether or not Lender consents to the 
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Transfer. Lender shall not be required to demonstrate any actual impairment of its security or any 
increased risk of default hereunder in order to declare the Secured Obligations immediately due and 
payable upon a Transfer without Lender's consent. Any Transfer made in contravention of this Section 
1.15 shalf be null and void and of no force and effect. The provisions of this Section 1.15 shall apply to 
every Transfer regardless of whether voluntary or not, or whether or not Lender has consented to any 
previous Transfer. 

. (g) Assumption and Release. Provided that no Event of Default shall have occurred and 
shall be continuing, Lender shall consent to a sale of the Property and assumption or the Loan by the 
purchaser (transferee) and the release of Borrower from liability under the Loan, except for any liability 
arising or accruing prlor to the closing of said assumption, upon (1) Borrower's completion of an 
assumption application in such form as Lender may require from time to time, (2) Lender's review and 
approval, which approval shall not be unreasonably withheld, of the creditworthiness and other 
qualificalions of the proposed transferee (including, without lim~ation, the development, business or 
management expertise of the proposed transferee, if deemed relevant under the circumstances by 
Lender in its good faith judgment) under Lender's underwriting criteria at the time of said assumption, (3) 
the execution by the transferee of an assumption agreement in such form as Lender may require from 
time to time, and (4) payment to Lender of the Assumption Fee, the Processing Fee and the Transfer 
Expenses. tri addition, in connection with said assumption, but subject to all of the conditions referred to 
above in this Subsection 1. 15(g), Lender shall consent to the release of the Guarantor and Indemnitor, 
except for any liability arising or accruing prlor to the closing of said assumption, provided that Lender 
approves in writing substitute guarantor(s)flndemnitor(s) acceptable to Lender in its sole discretion in 
terms of creditworthiness and other qualifications under Lender's underwriting criteria at the time of said 
assumption, and further provided that such substitute guarantor(s)flndemnitor(s) execute guaranties 
and/or indemnities in lorm and content acceptable to Lender. 

1.16 Survival of Warranties. Notwithstanding any investigation of the Property, Borrower, 
Guarantor or Indemnitor by Lender, Borrower acknowledges: (a) that In accepting the Note, this Security 
Instrument and the other Loan Documents, Lender is expressly and primarily relying on the tnulh and 
accuracy of the representations, warranties and covenants of Borrower, Guarantor and Indemnitor 
contained in any loan application (a "Loan Applicalion") or made to Lender in connection with the Loan 
or contained in the Loan Documents or Incorporated by reference therein (the "Warranties"); (b) thai 
such reliance existed on the part of Lender prior to the date hereof; (c) that the Warranties are a material 
inducement to Lender in making the Loan; and (d) that Lender would not make the Loan in the absence 
of the Warranties. All Warranties shall survive the execution and delivery of this Security Instrument and 
shall remain continuing obligations, representations, warranties and covenants of Borrower so long as 
any portion of the Secured Obligations remain outstanding. 

1.17 Eminent Domain; Condemnation. Borrower shall promptly give Lender notice of the 
actual or threatened commencement of any condemnation or eminent domain proceeding and shall 
deliver to Lender copies of any and all papers served in connection with such proceedings. 
Notwithstanding any taking by any public or quasi-public authority through eminent domain or otherwise 
(including, without limitation, any transfer made In lieu of or in anticipation of the exercise of such taking), 
Borrower shall continue to pay and perform the Secured Obligations at the time and In the manner 
provided for its payment and performance in the Note and in this Security Instrument and the Secured 
Obligations shall not be reduced until any award or payment therefor shall have been actually received 
and applied by Lender, after the deduction of expenses of collection, to the reduction or discharge of the 
Secured Obligations. Lender shatr not be limited to the interest paid on the award by the condemning 
authority but shall be entitled to receive out of the award interest at the rate or rates provided In the Note. 
Borrower shall cause the award or payment made in any condemnation or eminent domain proceeding, 
which is payable to Borrower, to be applied in accordance with Section 1.09 hereof. In the event 
Borrower is not entitled to any award or payment pursuant to Section 1.09 hereof, Borrower shall cause 
the award or payment to be paid directly to Lender. Lender may apply the award or payment to the 
reduction or discharge of the Secured Obligations whether or not then due and payable. If the Property is 
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sold, through foreclosure or otherwise, prior to the receipt by Lender of the award or payment, Lender 
shall have the right, whether or not a deficiency judgment on the Note (to the extent permitted in the Note 
or herein) shall have been sought, recovered or denied, to receive the award or payment, or a portion 
thereof sufficient to pay the Secured Obligations. If In the event of a total condemnation the award or 
payment is not suffiCient to repay the Note in full, Borrower shall immediately pay any remaining balance, 
together with all accrued interest thereon. Nothing herein shall be construed to cure or waive any Event 
of Default or notice of default hereunder or under any other Loan Document or invalidate any act done 
pursuant to such notice. 

1.18 Additional Security. No other security now existing, or hereafter taken, to secure the 
Secured Obligations shall be impaired or affected by the execution of this Security Instrument and all 
additional security shall be taken, considered and held as cumulative. The taking of additional security, 
execution of partial releases of the security, or any extension of the time of payment of the Secured 
Obligations shall not diminish the force, effect or lien of this Security Instrument and shall not affect or 
impair the liability of any maker, surety or endorser for the payment of the Secured Obligations. In the 
event Lender at any time holds additional security for any of the Secured Obligations, it may enforce the 
sale thereof or otherwise realize upon the same, at its option, either before, concurrently, or after a sale is 
made hereunder. 

1.19 Property Use. The Property shall be used only for multi-family/apartment use and uses 
incidental thereto, and for no other use without the prior written consent of Lender. 

1.20 Successors and Assigns. Without in any way limiting or affecting the provisions of 
Section 1.15 hereof, this Security Instrument applies to, inures to the benefit of and binds all parties 
hereto and their respective heirs, legatees, devisees. administrators, executors, successors and assigns. 
The term "Lender" shall mean the owner and holder of the Note, whether or not named as Lender herein. 
In exercising any rights hereunder or taking any actions provided for herein, Lender may act through its 
employees, agen~s. independent contractors or servicers authorized by Lender. 

1.21 Inspections. Lender. or its agents, representatives or employees, are authorized to 
enter at any reasonable time (and with due regard for rights of tenants) upon or in any part of the Property 
for the purpose of Inspecting the same and for the purpose of performing any of the acts Lender is 
authorized to perform hereunder or under the terms of any of the Loan Documents. Without limiting the 
generality of the foregoing, Lender shall have the same right. power and authority to enter and inspect the 
Property, and the right to appoint a receiver on an ex parte basis, to enforce this right to enter and inspect 
the Property. 

1.22 !RESERVED.] 

1.23 Lender's Powers, Without affecting the liability of any other person liable for the 
payment of any obligations herein mentioned, and without affecting the lien or charge of this Security 
Instrument upon any portion of the Property not then or theretofore released as security for the lull 
amount of all unpaid obligations, Lender may, from time to time and without notice (I) release any person 
so liable, (li) extend the maturity or alter any of the terms of any such obligation, (iii) grant other 
Indulgences, (lv) release or reconvey, or cause to be released or reconveyed at any time at Lende(s 
option any parcel, portion or all of the Property, (v) take or release any other or additional secur~y for any 
obligation herein mentioned, or (vi) make other arrangements with debtors In relation thereto. 

1.24 Books and Records; Financial Statements. 

(a} Borrower, any Guarantor and any Indemnitor shall keep (and Borrower shall cause any 
Guarantor and any Indemnitor to keep} adequate books and records of account in accordance with 
generally accepted accounting principles ("GAAP.), or in accordance with other methods acceptable to 
Lender, consistently applied and furnish to Lender: 
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(1) quarterly and annual (or. if requested by Lender and the Loan has not yet been 

securitized or sold as a whole loan, monthly} certified rent rolls signed and dated by Borrower 
accompanied by an officer's certificate. detailing the names of all tenants of the Improvements, the 
portion of Improvements occupied by each tenanl, the base rent and any olher charges payable under 
each Lease and !he lenm of each Lease, including the expiralion dale, the extenllo which any tenanl is in 
default under any Lease, and any other infonmalion as is reasonably required by Lender, within twenty 
(20) days after the end of each calendar monlh, thirty (30} days after the end of each fiscal quarter or 
sixty (60) days after tl1e close of each fiscal year of Borrower. es applicable: 

(2) quarterty and annual (or if requested by Lender and the Loan has not yet been 
securitized or sold as a whole loan, monlhly) operating statements of !he Property. prepared and certified 
by Borrower in the fonm required by Lender or, if required by Lender after an Event of Defau\1, an audited 
annual operating statement prepared and certified by an independent certified public accountant 
acceptable to Lender, detailing the revenues received, the expenses incurred and the net operating 
income before and after debt service (principal and interest) and major capital Improvements for each 
month and containing appropriate year to dele information. within twenly (20) days after the end of each 
calendar month, thirty (30) days after !he end of each fiscal quarter or sixty (60) days after the close of 
each fiscal year of Borrower, as applicable: 

(3) annual (or if requested by Lender and the Loan hes not yet been securitized or 
sold as a whole Loan, quarterly) balance sheets and profit and loss statements of Borrower, any 
Guarantor and any Indemnitor in the form required by Lender, prepared and certified by the respective 
Borrower. Guarantor and Indemnitor or, if required by Lender after an Event of Default, audited financial 
statements prepared by an independent certified public accountant acceptable to Lender within lhirty (30) 
days after the end of each fiscal quarter or sixty (60) days otter the close of each fiscal year of Borrower, 
Guarantor and Indemnitor, as the case may be; and 

(4) an annual operating budget presented on a monthly basis consistent with the 
annual operating statemenl described above for the Property, including cash flow projections for !he 
upcoming year, and all proposed cap4tal replacements and improvements at least fifteen (15) days prior 
to the start of each fiscal year. 

(5) INTENTIONALLY OMITIEO. 

(b) Upon request from Lender, Borrower, any Guarantor and any Indemnitor shall furnish 
(and Borrower shall cause any Guarantor and any Indemnitor to furnish) In a timely manner to Lender: 

(1) if the Property Is used for multi-family residential use, a property management 
report for the Property, showing the number of inquiries made and/or rental applications received from 
tenanls or prospective tenants and deposits received from tenants and any other Information requested 
by Lender, in reasonable detail and certified by Borrower (or an officer, general partner, member or 
principal of Borrower if Borrower is not an individual) lobe true and complete, but no more frequently than 
quarterly; and 

(2) an accounting of all security deposits held in connection with any Lease of any 
part of the Property, including the name and identification number of the accounts in which such securtty 
deposits are held, the name and address of the financial institutions In which such security deposlls are 
held and the name of the person to contact at such financial Institution, along witn any authority or release 
necessary for Lender to obtain information regarding such accounts directly from such financial 
inslilutions. 

(c) Borrower, any Guarantor and any Indemnitor shall furnish (and Borrower shall cause any 
Guarantor and any Indemnitor to furnish) Lender with such other additional financial or management 
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information (including, without limitation, state and federal tax returns) as may, from time to time, be 
reasonably required by Lender in form and substance satisfactory to Lender. 

(d) Borrower, any Guarantor and any Indemnitor shall furnish (and Borrower shall cause any 
Guarantor and any Indemnitor to furnish) to Lender and ils agents convenient facilities for the 
examination and audit of any such books and records. 

(e) Borrower shall pay a late fee of $500 to Lender each lime Borrower fails to deliver the 
required financial documents set forth above within the lime set forth above. If such delivery delinquency 
continues for ten (10) days after wriUen notice lhereo/. 

1.25 Borrower Name(s); Matters Affecting Financing Statement Filings. Altho request of 
Lender, Borrower shall execute a certificate in form satisfactory to Lender listing the trade-names or 
fictilious business names under which Borrower intends to operate the Property or any business located 
thereon and representing and warranting that Borrower does business under no other trade names or 
fictitious business names with respect to the Property. Borrower will not change any of the following 
without notifying the Lender of such change in writing at least thirty (30) days prior to the effective date of 
such change and without first obtaining the prior written consent of the Lender: 

(a) Borrower's name or identity (including, without limitation, its trade name or names); 

(b) if Borrower is an individual, Borrower's principal residence; 

(c) if Borrower is an organization, Borrower's corporate, partnership or other structure; 

(d) ~Borrower is an organization, Borrower's jurisdiction of organization (i.e., the jurisdiction, 
or State, under whose law lh!3 Borrower is organized); or 

(e) ~ Borrower is an organization, Borrower's place of business (if Borrower has only one 
place of business) or Borrower's chief executive office (If Borrower has more than one place of business). 

Upon any change in the matters referred to above (if ~ermitted hereunder), Borrower will, upon request of 
Lender, execute any financing statement amendments, additional financing statements and other 
documents required by Lender to reflect such change 

1.26 Leaseholds. 

(a) Reserved. 

(b) Space Leases. Borrower shall deliver to Lender a signed copy of all Leases (other than 
resldentlaVapartment Leases) with respect to the Pro~erty or executed counterparts thereof, now existing 
or hereafter made from time to time, within thirty (30) days of signing, affecting all or any part of the 
Property, and except as Is set forth herein, all Leases now or hereafter entered into with respect to the 
Property shall be In form and substance subject to the approval of Lender. Borrower shall not, without 
Lender's prior written consent, execute, modify, surrender or terminate any Lease now existing or 
hereafter made affecting all or any part of lhe Property: provided, however, that Borrower may enter Into 
Leases affecting the Property without Lender's consent if such Leases (I) provide for a term of no less 
than three (3) years and no more than seven (7) years and at least a market rental rate for comparable 
properties in the geographic area of the Property (as determined by Lender); (ii) have been negotiated at 
arms length with a bona fide independent, third-party tenant; (iii) demise not more than fifteen (15%) 
percent of the lesser of gross square footage of, or total income generated by, the Improvements; (iv) do 
not contain material modifications from the standard form of Lease previously approved by lender, (v) do 
not change the use of the Property In effect at the time the Loan was made; (vi) do not have a materially 
adverse effect on the value of the Property taken as a whole; and (vii) are subject and subordinate to this 
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Security Instrument and the lessees thereunder agree to attorn to Lender, and 1\Jrther provided the 
Lende~s prior consent shall not be required in connection with the making, modification or termination 
(including, but not limited to, instituting proceedings for dispossession or eviction of any lessee under any 
Lease) of residential/apartment Leases in the ordinary course of business and consistent with prudent 
customary leasing and management practices for similar properties. 

1.27 Indemnity. In addition to any other indemnities to Lender specifically provided for in this 
Security Instrument, Borrower hereby indemnifies and saves Lender and its authorized representatives 
harmless from and against any and all losses, liabilities, suits, obligations, fines, damages, penalties, 
claims, costs, charges and expenses, including, without limitation, architects', engineers' and attorneys' 
fees and all disbursements which may be imposed upon, incurred or asserted against Lender and its 
authorized representative by reason of: (i) the construction of any Improvements, (li) any capital 
improvements, other work or things done in, on or about the Property or any part thereof, (iii) any use, 
nonuse, misuse, possession, occupation, alteration, operation, maintenance or management of the 
Property or any part thereof or any street, drive, sidewalk, curb, passageway or space comprising a pari 
thereof or adjacent thereto, (iv) any negligence or willful act or omission on the part of Borrower and its 
agents, contractors, servants, employees, licensees or invitees, (v) any accident, injury (including, without 
limitation, death) or damage to any person or property occurring in, on or about the Property or any part 
thereof, (vi) any lien or claim which may be alleged to have arisen on or against the Property or any part 
thereof under the laws of the local or state government or any other governmental or quasi-governmental 
authority or any liability asserted against Lender with respect thereto, (vii) any tax attributable to the 
execution, delivery, filing or recording of this Security Instrument or the Nole, (viii) any contest due to 
Borrower's actions or failure to act, penmltted pursuant to the provisions of this Security Instrument, (ix) 
any default under the Note or this Security Instrument, (x) any claim by or liability to any contractor or 
subcontractor performing work or any party supplying materials in connection with the Property, (xi) any 
and all claims and demands whatsoever which may be asserted against Lender by reason of any alleged 
obligations or undertaking on its part to perfonm or discharge any of the tenms, covenants, or agreements 
contained in any Lease; or (xii) the payment of any commission, charge or brokerage fee to anyone which 
may be payable in connection with the funding of the Loan. 

1.28 Representations and Warranties. Borrower covenants, represents and warrants with 
and to Trustee and lender that: 

(a) Borrower Organization. Borrower is duly organized, validly existing and in good 
standing (if applicable) under the laws of the jurisdiction of its organization or fonmatlon, and Borrower is 
duly Qualified to transact business and holds all licenses, registrations or other approvals (or Is otherwise 
exempt), in each other jurisdiction in which the conduct of Borrower's business requires such 
qualification, licenses, registrations or other approvals. Borrower will continuously maintain its existence 
and good standing (if applicable) under the laws of the jurisdiction of Its organization or formation, and 
Borrower will continuously maintain Its qualification to transact business and all licenses, registrations or 
other approvals (unJess otherwise exempt), in each other jurisdiction In which the conduct of Borrower's 
business requires such qualification. ·licenses. registrations or other approvals. 

(b) Borrower Authority. Borrower has all requisite power and authority to enter into the 
Loan and to execute and deliver the Loan Documents, and to perlonm all of the obligations required of 
Borrower thereunder. Borrower is not required to make any filing wilh, or to obtain any permit, 
authorization, consenl or approval of, any person or entity as a condition to Borrower's entering Into the 
loan, executing and defivering the Note, this Security Instrument, or any other loan Documents, or 
performing all of the obligations required of Borrower thereunder, or if any such required penmit, 
authorization, consent or approval is required, it has been obtained. 

(c) Validity of Documents. The execution and delivery by Borrower of the Note, this 
Security Instrument and other Loan Documents, and the performance by Borrower of Its obligations 
thereunder, do not violate any prohibition contained in, conflict with, result in a breacln of, give rise to any 
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right of termination, cancellation or acceleration under, constitute a default under, or require any 
additional approval under (i) Borrower's partnership agreement or any other organizational or constituent 
document or instrument pursuant to which Borrower was formed or by which Borrower's operations are 
governed: (II) any material instrument or agreement lo which Borrower is a part or by which Borrower is 
bound or that affects the Property: or (iii) any law, rule, regulation, ordinance, order, injunction or decree 
application to Borrower or to the Property or any portion thereof. 

(d) Warranty of Title. Borrower hereby fully warrants the title to the Property and will defend 
the same and the validity and priority of the lien and encumbrance of this Security Instrument against the 
lawful claims of all persons whomsoever. None of the Permitted Encumbrances (defined below), 
individually or in the aggregate, materially interfere with the benefits of the security intended to be 
provided by the Security Instrument and the Loan Documents, materially and adversely affect the value of 
the Property, impair the use or operations of the Property or impair Borrower's ability to pay its obligations 
in a timely manner. 

(e) No liens or Transfers. Borrower has not obtained, or agreed to obtaln, any loan from 
any person which could result in the creation of a lien upon the Property, or any part thereof, to secure 
repayment thereof, except for the lien of the Loan. The Property is free and clear of all liens and 
encumbrances of any kind, nature or description, save and except only for those matters set forth in a 
schedule of exceptions to coverage in the title insurance policy approved by Lender and insuring Lender's 
interest in the Property (the "Permitted Encumbrances"). Further, Borrower has not made or permitted 
any transfer (including, without limitation, a Transfer) which will or could result in subordinate financing 
being placed on any portion of the Property, and there is no outstanding Sale or Pledge of an interest in a 
Restricted Party. 

(f) Litigation. There is not pending against Borrower (or any partner of Borrower, If and to 
the extent applicable) any petition in bankruptcy, whether voluntary or otherwise, any assignment for the 
benefit of creditors. any petition seeking reorganization, liquidation or arrangement under the bankruptcy 
laws of the United States or of any State thereof, or any other action brought under the aforementioned 
bankruptcy laws; and there is no action, suit, proceeding or investigation pending or, to Borrower's 
knowledge, threatened, in any court or before any governmental agency (including, without limitation, 
condemnation proceedings) involving Borrower (or partner of Borrower. if and to the extent applicable) or 
the Property or any portion thereof, including, without limitalion, any action which would draw into 
question the validity of the Loan or of Borrower's obligations under the tenms of the Note, this Security 
lnslrumanl or any other Loan Document. 

(g) Status of Property. 

(1) No portion of the Improvements is located in an area identified by the Secretary 
of Housing and Urban Development or any successor thereto as an area having special ftood hazards 
pursuant to the Flood Insurance Acts or, if any portion of the Improvements is located within such area, 
Borrower has obtained and will maintain the flood insurance described In Section 1.07 hereof. 

(2) The Property and the present and contemplated use and occupancy thereof are 
in substantial compliance with all applicable zoning ordinances, building codes, land use and 
Environmental Laws and other similar laws. Without limiting the foregoing, the Property is in substantial 
compliance with the Americans with Disabilities Ac\ of 1990 (as amended from time to time and any 
successor statute) and all of the regulations promulgated thereunder. The Land constitutes one or more 
separate tax lots and one or more separate legal lots In compliance with all applicable subdivision 
regulations. 

(3) All necessary certificates, licenses and other approvals, governmental and 
otherwise, necessary for the operation of the Property and the conduct of its business and all required 
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zoning, building code, land use, environmental and other similar permits or approvals, are in full force and 
effect as of the date hereof and not subject to revocation, suspension, forfeiture or modification. 

(4) Tile Property is served by all utilities required for the current or conlemplated use 
thereof, and all utility service is provided by public utilities and tile Property has accepted or is equipped 
to accept such utility service. 

(5) All public roads and streets necessary for service of and access to the Property 
for the current or contemplated use thereof have been completed, are serviceable and all-weather and 
are physically and legally open for use by the public. 

(6) The Property is served by public water and sewer systems. 

(7) The Property is free from material damage by any cause whatsoever, and any 
and all repairs required by Lender have been completed. 

(8) All costs and expenses of aoy and all labor, materials, supplies and equipment 
used in the construction of the Improvements have been paid in full. 

(9) Borrower has paid In full for, and is the owner of, all furnishings, fixtures and 
equipment (other than property owned by tenants) used In connection with the operation of the Property, 
free and clear of any and all security Interests, liens or encumbrances, except the lien and security 
interest created hereby. 

(1 0) All liquid and solid waste disposal, septic and sewer systems located on the 
Property ~re in a good and safe condition and repair and In complia~ce with all applicable laws. 

(11) All the Improvements lie within the boundaries of the Land. 

(h) No Foreign Person. Borrower Is not a "foreign person", "foreign corporation~. ~foreign 
partnership", "foreign trust" or "foreign estate" or other foreign entity as those terms are defined in Secllon 
1445 of the United States Internal Revenue Code, as amended, and the related United Stales Treasury 
Department regulations. 

(i} Separate Tax Lot. The Land is assessed for real estate tax purposes as one or more 
wholly independent tax lot or lots, separate from any adjoining land or improvements not constituting a 
part of such lot or lots, and no other land or improvements are assessed and taxed together with the Land 
or any portion thereof. 

0} Financial Condition. Borrower is solvent, and no bankruptcy, reorganization, Insolvency 
or similar proceeding under any state or federal law with respect to Borrower has been initiated. No 
petition in bankruptcy has ever been filed by or against Borrower, any Guarantor, or any related entily, or 
any principal, general partner or member thereof. in the last seven (7) years, and neither Borrower, any 
Guarantor nor any related entity, or any principal, general partner or member thereof. in the last seven (7) 
years has ever made any assignment for the benefit of credijors or taken advantage of any insolvency act 
or any act for the benefit of debtors. All Information in all financial statements, rent rolls, reports, 
certificates and other documents submitted in connection with the Loan are accurate, complete and 
correct in all material respects. There has been no adverse change in any condition, fact. circumstance 
or event that would make any such information inaccurate, incomplete or otherwise misleading. 

(k) Business Purposes. The Loan is solely for the business purpose of Borrower, and is 
not for personal, family, household, or agricultural purposes. 
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(I) Taxes. Borrower and any guarantor of the Loan have fried all federal. stale, county, 

municipal, and city income and other tax returns required to have been filed by them and have paid all 
taxes and related liabilities which have become due pursuant to such returns or pursuant to any 
assessments received by them. Neither Borrower nor any guarantor of the Loan knows of any basis for 
any additional assessment in respect of any such taxes and related liabilities for prior years. 

(m) No Change in Facts or Circumstances. All information in all financing statements, rent 
rolls. reports, certifir.ates and other documents submitted in connection with the Loan are accurate, 
complete and correct in all respects. There has been no adver.~e change in any condition, fact, 
circumstance or event that would make any such information inaccurate. incomplete or otherwise 
misleading. 

(n) Disclosure. Borrower has disclosed to Lender all material facts and has not failed to 
disclose any material fact that could cause any representation or warranty made herein to be materially 
misleading. 

(o) Illegal Activity. No portion of the Property has been or will be purchased, improved, 
equipped or furnished with proceeds of any illegal activity. and, to the best of Borrower's knowledge, 
there are no illegal activities or activities relating to any controlled substance at the Property. 

(P) Contracts. All contracts. agreements. consents, waivers, documents and writings of 
avery kind or character at any time to which Borrower Is a party to be delivered to Lender pursuant to any 
of the provisions of the Loan Documents are valid and enforceable against Borrower and, to the best 
knowledge of Borrower, are enforceable against all other parties thereto, and, to Borrower's actual 
knowledge, in all respects are what they purport to be and, to the best knowledge of Borrower, to the 
extent that any such writing shall impose any obligation or duty on the party thereto or constitute a waiver 
of any rights which any such party might otherwise have, said writing shall be valid and enforceable 
against said party in accordance with Its terms, except as such enforcement may be limited by applicable 
bankruptcy, insolvency, reorganization or similar laws affecting the rights of creditors generally. 

(q) Transfer of Property. To the best of Borrower's knowledge, there is no concurrent or 
subsequent escrow to be opened or closed upon the closing of the Loan which would have the effect of 
transferring all or any portion of the Property. 

1.29 Single Purpose Entity. Borrower covenants, represents, warrants and agrees that it 
has not done any of the following and shall not do any of the following: 

(a) engage in any business or activity other than the acquisition, development, ownership, 
operation, leasing and managing and maintenance or the Property, and entering into the Loan and 
activities incidental thereto, and serving as the "Declarant• under the Declaration: 

(b) acquire or own any material assets other than (i) the Property, and (ii) such incidental 
Personal Property as may be necessary for the operation of the Property: 

(c) merge into or consolidate with any person or entity or dissolve, terminate or liquidate in 
whole or in part, transfer or otherwise dispose of all or substantially all of its assets or change its legal 
structure, without in each case Lender's consent; 

(d) (I) fall to observe its organizational formalities or preserve its existence as an entity duly 
organized, validly exisllng and In good standing (if applicable) under the laws of the jurisdiction of its 
organization or formation, and qualification to do business In the State where the Property is located, If 
applicable, or (il) without the prior written consent. of Lender, amend, modify, terminate or fail to comply 
with the provisions of Borrower's partnership agreement, arucles or certificate of incorporation, articles of 
organization or similar organizational documents, as the case may be; 
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(e) 

of Lender; 
own any subsidiary or make any investment in, any person or entity without the consent 

(f) commingle its assets with the assets of any of its members, general partners, affiliates. 
principals or of any other person or entity, participate In a cash management system with any other entity 
or person or fail to use its own separate stationery, invoices and checks; 

(g) incur any debt, secured or unsecured, direct or contingent (including, without limitation, 
guaranteeing any obligation). other than the Loan, except for trade payables in the ordinary course of its 
business of owning and operating the Property, provided that such debt (i) is not evidenced by a note, (li) 
is paid within six1y (60) days of the date Incurred, (iii) does not exceed in the aggregate four percent (4%) 
of the outstanding principal balance of the Note, and (iv) is payable to trade creditors and in amounts as 
are normal and reasonable under the circumstances: 

(h) fail to pay its debts and liabilities (including, without limitation, as applicable, shared 
personnel and overhead expenses) from its assets as the same shall become due; 

· (i) (i) fail to maintain its records (including, without limitation, financial statements). books of 
account and bank accounts separate and apart from those of the members, general partners, principals 
and affiliates of Borrower, the affiliates of a member, general partner or principal of Borrower, and any 
other person or entity, (ii) permit its assets or liabilities to be listed as assets or liabilities on the financial 
statement of any other entity or person, or (iii) include the assets or liabilities of any other person or entity 
on its financial statements; 

fj) enter into any contract or agreement with any member, general partner, principal or 
affiliate of Borrower, any Guarantor, or any member, general partner, principal or affiliate thereof (other 
than a business management services agreement with an affiliate of Borrower, provided that (i) such 
agreement is acceptable to Lender, (ii) the manager, or equivalent thereof, under such agreement holds 
itself out as an agent of Borrower, and (iii) the agreement meets the standards set forth in lhls 
subsection m following this parenthetical), except upon terms. and conditions that are commercially 
reasonable. intrinsically fair and substantially similar to those that would be available on an arms-length 
basis with third parties other than any member, general partner, principal or affiliate of Borrower, any 
Guarantor, or any member, general partner, principal or affiliate thereof; 

(k) fail to correct any known misunderstandings negarding the separate Identity of Borrower 
or any member, general partner, principal or affiliate thereof or any other person; 

(I) guarantee or become obligated for the debts or any other entity or person or hold itself 
out to be responsible for the debts of another person; 

(m) make any loans or advances to any third party, Including, without limitation, any member, 
general partner, principal or affiliate of Borrower, or any member, general partner, principal or affiliate 
thereof, and shall not acquire obligations or securities of any member, general partner, principal or 
affiliate of Borrower, or any member, general partner, or affiliate thereof: 

(n) fail to ftle its own tax returns or, if part of a consolidated group, fail to be shown as a 
separate member of such group: 

(o) fall either to hold itself out to the public as a legal entity separate and distinct from any 
other entity or person or to conduct its business solely in its own name in order not (I) to mislead others 
as to the identity with which such other party Is transacting business, or (il) to suggest that Borrower is 
responsible for the debts of any third partY (lnduding, without limitation, any member, general partner, 
principal or affiliate of Borrower, or any member, general partner, principal or affiliate thereof); 
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(p) fail to maintain adequate capital for the normal obligations reasonably foreseeable in a 

business of its size and character and in light of its contemplated business operations: 

(q) share any common logo with or hold itself out as or be considered as a department or 
division of (i) any general partner, principal, member or affiliate of Borrower, (ii) any affiliate of a general 
partner, principal or member of Borrower, or (iii) any other person or entity; 

(r) fail to allocate fairly and reasonably any overhead expenses that are shared with an 
affiliate, including, without limitation, paying for office space and services performed by any employee of 
an affiliate: 

(s) 
the Loan: 

{I) 
operations; 

(u) 

pledge its assets for the benefit of any other person or entity, other than with respect to 

fall to maintain a sufficient number of employees in light of Its contemplated business 

fail to hold its assets In Its own name: 

(v) if Borrower is a corporation, fail to consider the interests of its creditors in connection with 
all corporate actions to the extent permitted by applicable law: 

(w) have any of its obligations (other !han the Loan) guaranteed by an affiliate except 
Guarantor; or 

(x) fail to provide in its (i) articles of organization, certificate of formation and/or operating 
agreement, as applicable, if Borrower Is a limited liability company, (li) limited partnership agreement if 
Borrower is a limited partnership or (Iii) certificate of Incorporation, if Borrower is a corporation, that for so 
long as the Loan is outstanding pursuant to the Note and this Security Instrument, Borrower shall not file 
or consent to the filing of any petition, either voluntary or involuntary, to take advantage of any applicable 
insolvency, bankruptcy, liquidation or reorganization statute, or make an assignment for the benefit of 

. creditors without the affirmative vote of all of the general partners/managing members/directors of 
Borrower. 

1.30 ERISA. 

(a) Borrower shall not engage in any transaction which would ceuse any obligation, or action 
taken or to be taken, hereunder (or the exercise by Lender of any of its rights under the Note, this 
Security Instrument and the other Loan Documents) to be a non-exempt (under a statutory or 
administrative class exemption) prohibited transaction under either the Employee Retirement Income 
Security Act oft 974, as amended ("ERISA") or the Internal Revenue Code. 

(b) Borrower represents and warrants that, as of the date hereof and throughout the term of 
this Security Instrument (1) Borrower Is not and will not be an "employee benefit plan" as defined in 
Section 3(3) of ERISA, which Is subject to Title I of ERISA, (2) Borrower is not and will not be a 
"governmental plan• within the meaning of Section 3(32) of ERISA: (3) Borrower is not and will not be, 
and transactions by or with Borrower are not and will not be, subject to state statutes regulating 
investmenls and fiduciary obligations with respect to governmental plans: and (4) one or more of the 
following circumstances Is and will be true: 

(i) Equity Interests (as defined in 29 C.F.R. §2510.3-tOt(b)(t)) in Borrower 
are publicly-<>ffered securities within the meaning of 29 C.F.R. §2510.3-101(b)(2): 
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(ii) Less than twenty-five percent (25%) of each outstanding class of equity 

interests in Borrower are held by "benefit plan investors" within the meaning of 29 C.F.R. §2510.3· 
101(!)(2); or 

(iii) Borrower qualifies as an "operating company" or a "real estate operating 
company" within the meaning of 29 C.F.R. §2510.3-t01(c) or (e), or an investment company registered 
under The Investment Company Act of 1940. 

AI Lender's request from time to time throughout the term of this Security Instrument, Borrower shall 
deliver to Lender such certifications and other evidence acceptable to Lender of Borrower's compliance 
with the covenants, representations and warranties contained in this Section 1.30. 

ARTICLE 2. 
DEFAULT 

2.01 Events of Default. The occurrence of any of the following events shall be an Event of 
Defaull hereunder (an "Event of Default"): 

(a) Borrower fails Ia pay any interest. principal or other monies due under the Note or other 
loan Documents on the date any such amotJnt is due; 

(b) if any of the Impositions or other charges referred to in Sections 1.04 or 1.06 hereof are 
not paid when the same is due and payable, except 1o the extent sums sufficient to pay such Impositions 
or other charges have been deposited with Lender in accordance with the terms of this Security 
Instrument; 

(c) W the insurance policies required by Section 1.07 hereof are not kept in full force and 
effect, or if such insurance policies are not delivered to Lender upon request; 

{d) any representation or warranty made by Borrower. any Indemnitor or any person 
guaranteeing payment or performance of the Secured Obligations or any portion thereof (whether one or 
more, e KGuarantor'') in connection with the Property, the Loan. or the application for the Loan proves to 
have been materially false or materially misleading when made, or Borrower or any Guarantor fails to 
disclose any material fact respecting the Property, the Loan, or the application for the Loan; 

(e) any governmental authority takes or institutes any action, which in the sole opinion of 
Lender, will adversely affect Borrowe~s condition, operations, or ability to repay the Loan, or will 
adversely affect any Guarantor's condition, operations, or ability to repay the Loan, if such action remains 
effective for more than thirty (30) days; 

(f) if Borrower violates or does not comply with any of the provisions of special purpose 
entity requirements set forth in Section 1.29 (captioned "Single Purpose Entity") hereof; 

(g) Lender fails to have a legal, valid, binding, and enforceable first priortty lien acceptable to 
Lender on the Property; 

. (h) Borrower becomes insolvent or there Is a material adverse change in the assets, 
liabilities or financial position of Borrower, any gerieral partner. or any Guarantor, 

(i) any action or proceeding is commenced by any partner. principal, or member in Borrower 
which seeks as one of Its remedies the dissolution of Borrower or any partner, principal, or member (as 
applicable) In Borrower; 
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G) any governmental authority, or any court at the instance thereof, assumes control over 

the affairs or operations of, or a receiver or trustee is appointed over, or garnishment shall be issued or 
made against any substantial part of, the property of Borrower or any guarantor of the Loan; 

(k) Borrower or any Guarantor of the Loan admits in writing its inability to pay Its debts when 
due, or makes an assignment for the benefit of creditors; or Borrower or any Guarantor of the Loan 
applies for or consents to the appointment of any receiver, trustee or similar officer of Borrower or any 
such Guarantor, as the case may be, or for all or any substantial part of their respective property; or 
Borrower or any such Guarantor institutes (by petition, application, answer, consent or otherwise) any 
bankruptcy, insolvency, reorganization, arrangement, readjustment of debts, dissolution, liquidation, or 
similar proceedings relating to Borrower or any such Guarantor. as the case may be, or under the laws of 
any jurisdiction; 

(I) a receiver, trustee or similar officer Is appointed for Borrower or any Guarantor of the 
Loan or for all or any substantial part of their respective property without the application or consent of 
Borrower for any such Guarantor, as the case may be, and such appointment is not discharged within 
sixty (60) days (whether or not consecutive); or any bankruptcy, Insolvency, reorganization, 
arrangements, readjustment of debt, dissolution, liquidation or similar proceedings is lnsmuted (by 
petition, application or otheJWise) against Borrower or any such Guarantor and shall not be dismissed 
within sixty (60) days; 

(m) any Transfer or Permitted Transfer (as defoned in Section 1.15 hereof) occurs withou1the 
prior written consent of Lender, Including without limitation a Sale, Pledge or an encumbrance of the 
Property, voluntarily or involuntarily, by any lien or encumbrance other than this Security Instrument; 

(n) the termination or dissolution of Borrower, any general partner in Borrower or any 
Guarantor; or any action or proceeding is commenced which seeks as one of its remedies the dissolution 
of Borrower or any general partner in Borrower or any Guarantor; 

(o) if any default occurs under any guaranty or indemnity executed in connection herewith 
(including, without limitation, the Environmental Indemnification Agreement executed by Borrower and 
any other Indemnitor in connection with the Loan [the "Environmental Indemnity")) and such default 
continues after the expiration of applicable grace periods. if any; 

(p) if the Property becomes subject to any mechanic's, materialman's or other lien other than 
a lien for local real eslate taxes and assessmenls not then due and payable and the lien shall remain 
undischarged of record (by payment, bonding or otheiWise) for a period of thirty (30) days; 

(q) if any federal lax lien Is filed against Borrower, any member or general partner of 
Borrower, any Guarantor, or any portion of the Property and same is not discharged of record within thirty 
(30) days after same as filed; or 

(r) if for more than thirty (30) days after notice from Lender, Borrower shall continue to be in 
default (other than the failure to pay monies due under the Note or the other Loan Documents) under any 
term, covenant or condition of the Nola, this Security Instrument or the other Loan Documents not set 
forth in Subsections 2.01 (a) through (q) abcve; provided that if such default cannot reasonably be cured 
within such thirty (30) day period and Borrower shall have commenced to cure such defautt within such 
thirty (30) day period and thereafter diligently and expeditiously proceeds to cure the same, such thirty 
(30) day period shall be extended for so long as it shall require Borrower in the exercise of due diligence 
to cure such default. it being agreed that no such extension shall be for a period in excess of sixty (60) 
days. 

All notice and cure periods provided herein or in any other Loan Document shall run concurrently with any 
notice or cure periods provided by applicable laws. All notices and cure periods described herein or in 
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any other Loan Documents shall not be applicable to any event which with the giving of notice, the 
passage of time or both would constitute an Event of Default, if such event has occurred as of the date on 
which Lender commences a nonjudicial foreclosure proceeding (if such proceeding is allowed by taw) 
with respect to another Event of Default. Such event shall constitute an independent Event of Default 
hereunder. 

2.02 AcceleraUon Upon Default; Additional Remedies, 

(a) Remedies. Upon the occurrence of any Event of Default, Lender may or acting by or 
through Trustee may take such action, without notice or demand, as it deems advisable to protect and 
enforce Its rights against Borrower tn and to the Property, including, without limitation, the following 
actions, each of which may be pursued concurrently or otherwise, at such time and in such order as 
Lender or Trustee may determine, tn their sole discretion, without impairing or otherwise affecting the 
other rights and remedies of Lender or Trustee: 

(1) declare att Secured Obligations to be immediately due and payable; 

(2) institute proceedings, judicial or otherwise, for the complete foreclosure of this 
Security Instrument under any applicable state or federal law in which case the Property or any Interest 
therein may be sold for cash or upon credit in one or more parcels or in several interests or portions and 
in any order or manner; 

(3) with or without entry, to the extent permitted and pursuant to the procedures 
provided by applicable state or federal taw, institute proceedings for the partial foreclosure of this Security 
Instrument for !he portion of the Secured Obligations then due and payable, subject to the continuing lien 
and security interest of this Security Instrument for the balance of the Secured Obligations not then due, 
unimpaired and without loss of priority; 

(4) sell for cash or upon credit the·Property or any part thereof and att estate, ctatm, 
demand, right. title and interest of Borrower therein and rights of redemption thereof, pursuant to power of 
sale or otherwise, at one or more sales, in one or more parcels, at such time and place, upon such terms 
and after such notice thereof as may be required or permitted by taw; 

(5) subject to the provisions of Section 10 (captioned "Exculpation") of the Note, 
Institute an action, sutt or proceeding In equity for the specific performance of any covenant, condition or 
agreement contained herein, in the Note or in the other Loan Documents; 

(6) subject to the provisions of Section 10 (captioned "Exculpation") of the Note, 
recover judgment on the Note either before, during or after any proceedings for the enforcement of this 
Security Instrument or the other Loan Documents: 

(7) apply for the appointment of a receiver, trustee, liquidator or conservator of the 
Property, without notice and wtthout regard for the adequacy of the securHy for the Secured Obligations 
and without regard tor the solvency of Borrower, any Guarantor, any Indemnitor or of any person, firm or 
other entity liable for the payment of the Secured Obligations; 

(8) subject to any applicable state or federal taw, the license granted to Borrower 
under Section 3.02 hereof shall automatically be revoked and Lender may enter into or upon the 
Property, either personalty or by tis agents, nominees or attorneys and dispossess Borrower and Hs 
agents and servants therefrom, without liability for trespass, damages or otherwise and exdude Borrower 
and its agents or servants wholly therefrom, and take possession of all rent rolls, Leases (including, 
without limitation, the form Lease and amendments and exhibits), subleases (including, Without limitation, 
the form sublease and amendmentS and exhibits) and rental and license agreements with the tenants, 
subtenants and licensees, in possession of the Property or any part or parts thereof; tenants', subtenants' 
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and licensees' money deposits or other property (including, without limitation, any letter of credit) given to 
secure tenants', subtenants' and licensees' obligations under Leases, subleases or licenses, together 
with a list of the foregoing; all lists pertaining to current rent and license fee arrears; any and all architects' 
plans and specifications, licenses and permits, documents, books, records, accounts, surveys and 
property which relate to the management, leasing, operation, occupancy, ownership. insurance, 
maintenance, or service of or construction upon the Property and Borrower shall surrender possession 
thereof and of the Property to Lender upon demand, and thereupon Lender may (i) use, operate, 
manage, control, insure, maintain. repair, restore and otherwise deal with all and every part of the 
Property and conduct the business thereat; (it) complete any ccnstruction on the Property in such manner 
and form as Lender deems advisable; (iii) make alterations, additions, renewals, replacements and 
improvements to or on the Property; (iv) exercise all rights and powers of Borrower with respect to the 
Property, whether in the name of Borrower or otherwise, including, without limitation, the right to make, 
cancel, enforce or modify Leases. obtain and evict tenants, and demand, sue for, collect and receive all 
Rents of the Property and every part thereof; (v) either require Borrower (A) to pay monthly in advance to 
Lender. or any receiver appointed to collect the Rents, the fair and reasonable rental value for the use 
and occupation of such part of the Property as may be occupied by Borrower, or (B) to vacate and 
surrender possession of the Property to Lender or to such receiver and, in default thereof, Borrower may 
be evicted by summary proceedings or otherwise; and (vi) apply the receipts from the Property to the 
payment of the Secured Obligations, in such order, priority and proportions as Lender shall determine 
after deducting therefrom all expenses (Including, without limitation, attorneys' fees) incurred in 
connection with the aforesaid operations and all amounts necessary to pay the Taxes, Other Impositions, 
Insurance Premiums and other expenses In connection with the Property, as well as just and reasonable 
compensation for the services of Lender, its counsel, agents and employees; 

(9) exercise any and all rights and remedies granted to a secured party upon default 
under the Uniform Commercial Code, including, without limitation: (i) the right to take possession of the 
Personal Property and other UCC collateral or any part thereof, and to take such other measures as 
Lender or Trustee may deem necessary for the care, protection and preservation of the Personal 
Property, and other UCC collateral, and (ii) request Borrower at its expense to assemble the Personal 
Property and other UCC collateral and make it available to Lender at a convenient place acceptable to 
Lender. Any notice of sale, disposition or other intended action by Lender or Trustee with respect to the 
Personal Property and other UCC collateral sent to Borrower in accordance with the provisions hereof at 
least ten (10) days prior to such action, shall constitute commercially reasonable notice to Borrower; 

(10) apply any sums then deposited in the Impounds and any other sums held in 
escrow or otherwise by Lender In accordance with the terms of this Security Instrument or any other Loan 
Document to the payment of the following items in any order as determined by Lender: 

(i) Taxes and Other Impositions; 

(ii) Insurance Premiums; 

(iii) interest on the unpaid principal balance of the Note; 

(iv) amortization of the unpaid principal balance of the Note; and 

(v) all other sums payable pursuant to the Note, this Security Instrument and 
the other Loan Documents, Including, without limitation, advances made by Lender pursuant to the terms 
of this Security Instrument; · 

(11) surrender the Insurance policies maintained pursuant to Section 1.07 hereof, 
collect the unearned Insurance Premiums and apply such sums as a credit on the Secured Obligations In 
such priority and proportion as Lender shall determine, and in connection therewith, Borrower hereby 
appoints Lender as agent and attorney-in-fact (which is ccupled with an interest and is therefore 
irrevocable) for Borrower to collect such unearned Insurance Premiums; 
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(12) apply the undisbursed balance of any Net Proceeds Deficiency deposit, together 

with interest thereon, to the payment of the Secured Obligations in such order, priority and proportions as 
Lender shall determine: or 

(13) pursue such other remedies as Lender may have under applicable slate or 
federal law. 

In the event of a sale, by foreclosure, power of sale, or otherwise, of less than all of lhe Property, lhls 
Security Instrument shall continue as a lien and security interest on the remaining portion of the Property 
unimpaired and without loss of priority. Notwithstanding the provisions of this Section 2.02(a) hereof to 
the contrary, if any Event of Default as described In clause (h), (i), G) or (k) of Section 2.01 hereof shall 
occur. the entire unpaid Secured Obligations shall ba automatically due and payable, without any further 
notice, demand or other action by Lender. 

(b) Application of Proceeds. The purchase money, proceeds and avails of any disposition 
of the Property, or any part thereof, or any other sums collected by Lender pursuant to the Note, this 
Security Instrument or the other Loan Documents, may be applied by Lender to the payment of the 
Secured Obligations in such priority and proportions as Lender shall determine. 

(c) Right to Cure Defaults. Upon the occurrence of any Event of Default or if Borrower fails 
to make any payment or to do any act as herein provided, Lender may. but without any obligation to do so 
and without notice to or demand on Borrower and without releasing Borrower from any obligation 
hereunder, make or do the same In such manner and to such extent as Lender may deem necessary·to 
protect the security hereof. Lender or Trustee is authorized lo enter upon the Property for such purposes, 
or appear In, defend, or bring any action or proceeding to protect its interest in the Property or to 
foreclose this Securtly Instrument or collect the Secured Obligations. The cost and expense of any cure 
hereunder (including, without limitation, attorneys' fees to the extent permitted by law), with interest as 
provided In this Section 2.02(c) hereof, shall constitute a portion of the Secured Obligations and shall be 
due and payable to Lender upon demand. All such costs and expenses incurred by Lender or Trustee in 
remedying such Event of Default or such miled payment or act or in appearing in, defending, or bringing 
any such action or proceeding shall bear interest at the Default Rate (defined In the Note), for the period 
after notice from Lender that such cost or expense was incurred to the data of payment to Lender. All 
such costs and expenses Incurred by Lender together with interest therecn calculated at the Default Rate 
shall be deemed to constitute a portion of the Secured Obligations and shalt be immediately due and 
payable upon demand by Lender therefor. 

(d) AcUons and Proceedings. Lender or Trustee has the right to appear In and defend any 
action or proceeding brought with respect to the Property and, after the occurrence and during the 
continuance of an Event of Default, to bring any action or proceeding, in the name and on behalf of 
Borrower, which Lender decides should be brought to protect its interest in the Property. 

(e) Recovery of Sums Required To Be Paid. Lender shall have the right from time to lime 
to take action to recover any sum or sums which constitute a part of the Secured Obligations as the same 
become due, without regard to whether or not the balance of the Secured Obligations shall be due, and 
without prejudice to the right of Lender or Trustee thereafter to bring an action of foreclosure, or any other 
action, for a default or defaults by Borrower existing al the time such earlier action was commenced. 

(f) Examination of Books and Records. Lender, its agents, accountants and attorneys 
shall have the right upon reasonable prior notice to Borrower (unless an Event of Default exists, in which 
case no notice shall be required), to examine and audit, during reasonable business hours, the records, 
books, management and other papers of Borrower and its affiliates or of any Guarantor or Indemnitor 
which pertain to their financial condition or the Income, expenses and operation of the Property, at the 
Property or at any office regularly maintained by Borrower, its affiliates or any Guarantor or Indemnitor 
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where the books and records are located. Lender and its agents shall have the right upon notice to make 
copies and extracts from the foregoing records and other papers. 

(g) Other Rights, etc. 

(1) The failure of Lender or Trustee to Insist upon strict performance of any term 
hereof shall not be deemed to be a waiver of any term of this Security Instrument. Borrower shall not be 
relieved of Borrower's obligations hereunder by reason of (1) the failure of Lender or Trustee to comply 
with any request of Borrower, any Guarantor or any Indemnitor to take any action to foreclose this 
Security Instrument or otherwise enforce any of the provisions hereof or of the Note or the other Loan 
Documents. (2) the release, regardless of consideration, of the whole or any part of the Property, or of 
any person liable for the Secured Obligations or any portion thereof, or (3) any agreement or stipulation 
by Lender extending the time of payment, changing the rate of interest, or otherwise modifying or 
supplementing the terms of the Note, this Security Instrument or the other Loan Documents. 

(2) It is agreed that the risk of loss or damage to the Property is on Borrower, and 
Lender shall have no liability whatsoever for decline in value of the Property, for failure to maintain the 
insurance policies required· pursuant to Section 1.07 hereof, or for failure to determine whether insurance 
In force is adequate as to the amount of risks insured. Possession by Lender shall not be deemed an 
election of judicial relief, if any such possession is requested or obtained, with respect to any portion of 
the Property, or collateral not in Lender's possession. 

(3) Lender may resort for the payment of the Secured Obligations to any other 
security held by Lender in such order and manner as Lender may elect. Lender or Trustee may take 
action to recover the Secured ObligatiOns, or any portion thereof, or to enforce any covenant hereof 
without prejudice to the right of Lender or Trustee thereafter to foreclose this Security Instrument. The 
rights of Lender or Trustee under this Security Instrument shall be separate, distinct and cumulative and 
none shall be given effect to the exclusion of the others. No act of Lender or Trustee shall be construed 
as an election to proceed under any one provision herein to the exclusion of any other provision. Neither 
Lender nor Trustee shall be limited exclusively to the rights and remedies herein stated but shall be 
entitled to every right and remedy now or hereafter afforded at law or in equity. 

(h) Right to Release Any Portion of the Property. Lender may release any portion of the 
Property for such consideration as Lender may require without, as to the remainder of the Property, in 
any way impairing or affecting the lien or priority of this Security Instrument, or improving the position of 
any subordinate lienholder with respect thereto, except to the extent that the obligations hereunder shall 
have been reduced by the actual monetary consideration, if any, received by Lender for such release, 
and may accept by assignment, pledge or otherwise any other Properly in place thereof as Lender may 
require without being accountable for so doing to any other lienholder. This Security lnstnument shall 
continue as a lien and security Interest in the remaining portion of the Property. 

(i) VIolation of Laws. If the Property Is not in compliance with applicable Jaws, Lender may 
Impose additional requirements upon Borrower in connection herewith including, without limitation. 
monetary reserves or financial equivalents. 

Q) Right of Entry. Lender and its agents shall have the right to enter and inspect the 
Property at all reasonable times. Except In case of emergency, such entries shall be with reasonable 
prior notice and shall be w~h due regard for rights of tenants. 

ARTICLE 3. 
ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS 
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3.01 Assignment; Priority of Assignment. Borrower (referred to in this Article 3 as 

"Assignor") hereby irrevocably, absolutely. presently and unconditionally grants, sells. assigns, transfers, 
pledges and sets over to Lender (referred to in this Article 3 as "Assignee"): 

(a) any and all Leases, togelher with all of Assignor's right, title and interest in and to the 
Leases including, without limitation, all modifications, amendments. extensions and renewals of the 
Leases and all rights and privileges incident thereto and all demands of claims arising thereunder 
(including, without limitation, any cancellation fees or other premiums collected in connection with the 
Leases) or under any policies insuring against loss of rents or profits; 

(b) all Rents, including, without limitation, expenses paid by tenants: and 

(c) all securtly deposits, guaranties and other security now or hereafter held by Assignor as. 
security for the performance of the obligations of the tenants under such Leases. 

The foregoing assignment of Rents and Leases is intended by Assignor and Assignee to create and shall 
be construed to create a present and absolute assignment to Assignee of all of Assignor's right, title and 
interest in the Rents and in the Leases and shall not be deemed to create merely an assignment for 
security only for the payment of any indebtedness or the performance of any obligations of Assignor 
under any of the Loan Documents. This assignment is included within the text of this Security Instrument 
for convenience only, but such inclusion shall not derogate from its effectiveness any other assignment of 
Rents or Leases contained in any other Loan Documents or otherwise and all shall be supplementary to 
one another. 

Nothing contained herein shall operate or be construed to obligate Assignee to perform any of the 
terms, covenants and conditions contained In any Lease or otherwise to impose any obligation upon 
Assignee with respect to any Lease, including, without limitation, any obligation arising out of any 
covenant of quiet enjoyment therein contained in the event the tenant under any such Lease shall have 
been joined as a party defendant in any action to foreclose and the estate of such tenant shall have been 
thereby terminaled. Assignor and Assignee further agree that, during the term of this Security Instrument. 
the Rents shall not constitute property of Assignor (or of any estate of Assignor) within the meaning of 11 
U.S.C. §541, as may be amended from time to time. 

Assignor hereby represents and warrants that (i) Assignor has good title to the Leases and the 
full power and right to assign the Leases; (ii) no other persons have any title or Interest in the Leases; (iii) 
the Leases are in full force and effect and have not been modified except as set forth in the certified 
occupancy statement delivered to and approved by Assignee; (iv) there are no defaults under any of the 
Leases; (v) no other assignments of all or any portion of the Rents or the Leases exist or remain 
outstanding; (vi) all Rents due have been paid in full; (vii) none of the Rents reserved in the Leases have 
been assigned or otherwise pledged or hypothecated; (viii) none of the Rents have been collected for 
more than one (1) month in advance (except a security deposit shall not be deemed rent collected in 
advance); (ix) the property demised under the Leases have been completed and the tenants under the 
Leases have accepted the same and have taken possession of the same on a rent-paying basis; (x) there 
exist no offsets or defenses Ia the payment of any portion of the Rents; (xi) Assignor has received no 
notice from any tenant challenging the validity or enforceability -of any Lease; (xii) there are no 
agreements with the tenants under the Leases other than expressly set forth In each Lease; (xlii) the 
Leases are valid and enforceable against Assignor and the tenants set forth therein; (xlv) no Lease 
contains an option to purchase, right of first refusal to purchase, or any other similar provision: (xv) no 
person or entity has any possessory interest In, or right to occupy, the Property except under and 
pursuant to a Lease; (xvi) each Lease Is subordinate to this Security Instrument, either pursuant to its 
terms or a recordable subordination agreement; (xvll) no Lease has the benefit of a non-disturbance 
agreement other than the non·disturbance agreements executed by the Lender in connection with the 
closing of the Loan and the non-disturbance provisions contained within the Lease(s) provided by the 
Borrower and reviewed by the Lender in connection with the closing of the Loan; (xvifi) all security 
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deposits relating to the Leases reflected on the certified rent roll delivered to Assignee have been 
collected by Assignor; and (xix) no brokerage commissions or finders fees are due and payable regarding 
any Lease. 

Assignor shall take such action and execute. deliver and record such documents as may be 
reasonably necessary to evidence such assignment, to establish the priority thereof and to carry out the 
intent and purpose hereof. 

Assignor shall failhfully perform and discharge all of Assignor's obligations under the Leases and 
to enforce all obligations undertaken by tenants thereunder. Assignor shall defend Assignee in any action 
relating to the Leases and shall indemnify, defend and hold Assignee harmless from and against any 
claims of tenants or third parties with respect to the Leases. Assignor shall not receive or collect any 
Rents In advance of the date due or waive or defer any terms of the Leases without the consent of 
Assignee. Assignor shall not pledge, assign or further encumber the Leases or any Rents or (except as 
is permitted by Section 1 .26(b) above) modify or terminate the Leases, or permit any assignment or 
sublease thereunder, without Assignee's prior written consent. Assignor irrevocably appoints Assignee 
its true and lawful attorney-in-fact, at the option of Assignee et any time and from time to time, to demand, 
receive and enforce payment, to Qive receipts, releases and satisfactions, and to sue, in the name of 
Assignor, Trustee or Assignee, for all such Rents, and apply the same to the Secured Obligations. 

3.02 Grant or Revocable License to Collect Rents. So long as an Event of Default shall not 
have occurred and be continuing under this Security Instrument, Assignee hereby grants to Assignor a 
revocable license to enforce the Leases, to collect the Rents, to apply the Rents to the payment of the 
costs and expenses Incurred in connection with !he Property and to any Secured Obligations. If 
requested by Assignee. Assignor shall (a) give wri:ten notice to the tenants under the Leases of the 
assignment of Rents and Leases by Assignor to Assignee pursuant to Section 3.01 hereof, of the grant of 
the revocable license by Assignee to Assignor pursuant to this Section 3.02, and of the respective rights 
of Assignor and Assignee under this Article 3; and (b) obtain such tenants' agreements to be bound by 
and comply with the provisions of such assignment and grant. All Leases hereafter executed with respect 
to the Property shall contain a reference to the foregoing assignment and grant and shall state that the 
tenant executing such Lease shall be bound by and shall comply with the provisions hereof. 

3.03 Revocation of License; Assignee's Rights. Upon the occurrence of an Event of 
Default and at any time thereafter during the continuance thereof. subject to applicable laws. the license 
granted to Assignor hereunder shalt automatically be revoked. Upon such revocation. Assignor shalt 
promptly deliver to Assignee all Rents then held by or for the benefit of Assignor. Assignee, in addition to 
any other rights granted to Assignee under this Security Instrument, shalt have the right: (i) to notify the 
tenants under the Leases that Assignor's license to collect Rents has been revoked, and, with or without 
taking possession of the Property, to direct such tenant to thereafter make all payments or Rent and to 
perform all obligations under its Lease to or for the benefit of Assignee or as directed by Assignee; (ii) to 
enter upon the Property and to take over and assume the management, operation and maintenance of 
the Property, to enforce all Leases and collect all Rents due thereunder, to amend, modify, extend, renew 
and terminate any or all Leases and execute new Leases; and (iii) to perform all other acts which 
Assignee shall determine to be necessary or desirable to carry out the foregoing. Each tenant under any 
Lease shall be entitled to rely upon any notice from Assignee and shall be protected with respect to any 
payment of Rent made pursuant to such notice, irrespective of whether a dispute exists between Assignor 
and Assignee with respect to the existence of an Event of Default or the rights of Assignee hereunder. 
The payment of Rent to Assignee pursuant to any such notice and the performance of obligations under 
any Lease to or for the benefit of Assignee shall not cause Assignee to assume or be bound by the 
provisions of such Lease Including, without limitation, the duty to return any security deposit to the tenant 
under such Lease unless and to the extent such security deposit was paid to Assignee by Assignor. 
Assignor shall indemnify, defend and hold Assignee harmless from and against any and all losses, 
claims, damage or liabillty arising out of any claim by a tenant with respect thereto. 
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3.04 Application of Rents; Security Deposits. All Rents received by Assignee pursuant to 

this Security Instrument shall be applied by Assignee, as determined by Assignee, to any of the following: 
(i) the costs and expenses of collection, including, without limitation, attorneys' fees and receivership 
fees, costs and expenses; (ii) the costs and expenses incurred in connection with the management, 
operation and maintenance of the Property; (iii) the establishment of reasonable reserves for working 
capital and for anticipated or projected costs and expenses. including. without limitation, capital 
improvements which may be necessary or desirable or required by law; and (iv) the payment of any 
indebtedness then owing by Assignor to Assignee. In connection therewith, Assignor further agrees that 
all Rents received by Assignee from any tenant may be allocated first, if Assignee so elects, to the 
payment of all current obligations of such tenant under its Lease and not to amounts which may be 
accrued and unpaid as of the date of revocation of Assignor's license to collect such Rents. Assignee 
may, but shall have no obligation to, pursue any tenant for the payment of Rent which may be due under 
its Lease with respeC1 to any period prior to the exercise of Assignee's rights hereunder or which may 
become due thereafter. Assignor agrees that the collection of Rents by Assignee and the application of 
such Rents by Assignee to the costs, expenses and obligations referred to in this Section 3.04 shall not 
cure or waive any default or Event of Default or invalidate any act (including, without limitation, any sale of 
all or any portion of the Property now or hereafter securing the Loan) done in response to or as a result of 
such default or Event of Default or pursuant to any notice of default or notice of sale issued pursuant to 
any Loan Document. 

3.05 No Mortgagee in Possession. Nothing contained in this Security Instrument shall be 
construed as constituting Assignee a ·mortgagee in possession' in absence of the taking of actual 
possession of the Property by Lender. In the exercise of the powers herein granted Lender, no liability 
shall be asserted or enforced against Assignee, all such liability being expressly waived and released by 
Assignor. 

ARTICLE4. 
SECONDARY MARKET 

4.01 Transfer of Loan. Lender may, at any time, sell, transfer or assign the Note, this 
Security Instrument and the other Loan Documents, and any or all servicing rights with respect thereto. or 
grant participations therein or issue mortgage pass-tnrough certificates or other securities evidencing a 
beneficial interest in a rated or unrated public offering or private Placement (the "Securities"). Lender 
may forward to each purchaser. transferee, assignee, servicer, participant or investor In such Securities 
or any rating agency ("Rating Agency'} raling such Securities (collectively, the "Investor"} and each 
prospective Investor, all documents and information which Lender now has or may hereafter acquire 
relating to the Loan and to Borrower, and !he Property, whether furnished by Borrower, or otherwise, as 
Lender determines necessary or desirable. Borrower shall cooperate with Lender In connection with any 
transfer made or any Secur~ies created pursuant to this Security Instrument, including, without limitation, 
the delivery of an estoppel certificate in accordance therewith, and such other documents as may be 
reasonably required by Lender. Borrower shall also furnish and Borrower consents to Lender furnishing 
to such Investors or such prospective Investors or Rating Agency any and all Information concerning the 
Property, lhe Leases, lhe financial condition of Borrower as may be requested by Lender, any Investor or 
any prospective Investor or Rating Agency in connection with any sale, transfer or participation interest. 
Lender may retain or assign responsibility for servicing the Note, this Security Instrument, and the other 
Loan Documents, or may delegate some or all of such responsibility and/or obligations to a servicer 
(including, without limitation, any subservicer or master servicer) or agent Lender may make such 
assignment or delegation on behalf of the Investors if the Note Is sold or this Security Instrument or the 
other Loan Documents are assigned. All references to "Lende( In the Loan Documents shall refer to and 
include any such servicer or agent, to the extent applicable, in each case as designated by Lender from 
time to time. 

4.02 Conversion to Registered Form. At the request and the expense of Lender. Borrower 
shall appoint, as its agent, a registrar and transfer agent {the "Registrar") acceptable to Lender which 
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shall maintain, subject to such reasonable regulations as it shall provide, such books and records as are 
necessary for the registration and transfer of the Note in a manner that shall cause the Note to be 
considered to be in registered form for purposes of Section 1 63(1) of the U.S, Internal Revenue Code. 
The option to convert the Note into registered form once exercised may not be revoked. Any agreement 
setting out the rights and obligations of the Registrar shall be subject to the reasonable approval of 
Lender. Borrower may revoke the appointment of any particular person as Registrar, effective upon the 
effectiveness of the appointment of a replacement Registrar. The Registrar shall not be entitled to any 
fee from Lender or any other Lender in respect of transfers of the Note and this Security Instrument (other 
than taxes and governmental charges and fees). 

4.03 Estoppel Certificate. Upon any transfer or proposed transfer contemplated by Section 
4.0, above, at Lender's request, Borrower, or any guarantors or indemnitors shall provide an estoppel 
certificate to the Investor or any prospective Investor in such form, substance and detail as Lender, such 
Investor or prospective Investor may require. 

ARTICLE 5. 
FURTHER ASSURANCES 

5.01 Recording of Security Instrument; Other Assurances. Borrower forthwith upon the 
execution and delivery of this Security Instrument and thereafter, from time to time, will cause this 
Security Instrument and any of the Loan Documents creating a lien or security interest or evidencing the 
lien hereof upon the Property and each instrument of further assurance to be filed, registered or recorded 
in such manner and in such places as may be required by any present or future law in order to publish 
notice of and fully to protect and perfect the lien or security interest hereof upon, and the interest' of 
Lender in, the Property. Borrower will pay all taxes, filing, registration or recording fees, and all expenses 
incident to the preparation, execution, acknowledgment and/or recording of the Note, this Security 
Instrument, the other Loan Documents, any note or deed of trust or mortgage supplemental hereto, any 
security instrument with respect to the Property and any instrument of further assurance, and any 
modification or amendment of the foregoing documents, and all federal, state, county and municipal 
taxes, duties, Imposts, assessments and charges arising out of or in connection with the execution and 
delivery of this Security Instrument, any deed of trust or mortgage supplemental hereto, any security 
instrument with respect to the Property or any instrument of further assurance, and any modification or 
amendment of the foregoing documents, except where prohibited by law so to do. 

5.02 Further Acts. Borrower will, at the cost of Borrower. and without expense to Lender, do, 
execute, acknowledge and deliver all and every such further acts, deeds, conveyances, deeds of trust, 
mortgages, assignments, notices of assignments, transfers and assurances as lender shall, from time to 
time, require, for the better assuring, conveying, assigning, transferring, and confirming unto Lender and 
Trustee the Property and rights hereby deeded, mortgaged. granted, bargained, sold, conveyed, 
confirmed, pledged, assigned, warranted and transferred or intended now or hereafter so to be, or which 
Borrower may be or may hereafter become bound to convey or assign to Lender, or for carrying out the 
intention or facilitating the performance of the terms of this Security Instrument or for filing, registering or 
recording this Security Instrument, or for complying with all applicable laws. Borrower, on demand, will 
execute and deliver and hereby authorizes Lender to execute In the name of Borrower or without the 
signature of Borrower to the extent Lender may lawfully do so, one or more financing statements. chattel 
mortgages or other Instruments, to evidence more effectively the security interest of Lender In the 
Property. Borrower grants to Lender an Irrevocable power of attorney coupled with an interest for the 
purpose of exercising and perfecting any and all rights and remedies available to Lender at law and in 
equity, including, without limitation, such rights and remedies available to Lender pursuant to this 
paragraph, Borrower specifically agrees that all power granted to Lender under this Security Instrument 
may be assigned by Lender to its successors or assigns as holder of the Note. 

5.03 Changes in Laws Regarding Taxation; Documentary Stamps. 
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(a) In the event of the passage after the date of this Security Instrument of any taw of the 

State where the Property is located deducting from the value of real property for the purpose of taxation 
any lien or encumbrance thereon or changing in any way the laws for the taxation of mortgages or loans 
secured by mortgages for state or tocaltMposes or the manner of the collection of any such taxes, and 
imposing a tax, (including, without limitation, a withholding tax) either directly or indirectly, on this Security 
Instrument, the Note or the Loan, Borrower shall, if pennitted by law, pay any tax imposed as a result of 
any such law within the statutory period or within fifteen {15) days after demand in Lender, whichever is 
less, provided, however, that if, in the opinion of the attorneys for Lender, Borrower is not permitted by 
law to pay such taxes, Lender shall have the right. at its option, to declare the Loan due and payable on a 
date specified in a prior notice to Borrower of not less than thirty (30) days. Any prepayment made by 
Borrower pursuant to the terms of this paragraph shall be made without any Prepayment Charge (as 
defined in the Note). 

(b) If at any time the United States of America. any State thereof, or any governmental 
subdivision of any such State. shall require revenue or other stamps to be affixed to the Note or this 
Security Instrument, Borrower will, upon demand, pay for the same, with Interest and penalties thereon, if 
any. 

ARTICLE 6. 
NEVADA PROVISIONS/MODIFICATIONS AND OTHER PROVISIONS 

6.01 Governing Provisions. In the event of any conflicts or inconsistencies between the 
tenns and conditions of this Article 6 and the remainder of this Security Instrument, the terms and 
conditions of this Article 6 shall control and be binding, but only to the extent of any such connicts or 
inconsistencies. 

6.02 Evasion of Prepayment Terms. If an Event of Default shall occur, a tender of any 
payment of principal by Borrower, its successors or assigns or by anyone on behalf of Borrower, its 
successors or assigns. in excess of the amount which would have been payable had the Event of Default 
not occurred. shall constitute an evasion of the prepayment terms of the Note, as incorporated herein by 
reference, and shall be deemed to be a voluntary prepayment thereunder and any such payment, to the 
extent permitted by taw. must include the prepayment charge computed in accordance with the tenns of 
the Note. 

6.03 Receiver. In furtherance of and not In limitation of any other provisions of this Security 
Instrument, including without limitation Section 2.02{a): 

If an Event of Default shall occur, the Lender shall be entiUed as a matter of right and without 
noUce to Borrower or anyone claiming under Borrower and without giving bond and without regard to the 
solvency or insolvency of the Borrower or any party bound for the payment of the Secured Obligations, or 
wasta of the Property or adequacy of the security of the Property for the obligations then secured hereby 
or the then value of the Property, to apply ex parte for the appointment of a receiver in accordance with 
the statutes and law made and provided for and such receiver shall have, In addition to all rights and 
powers customarily given to and exercised by such receivers and all rights and powers granted Ia such 
receiver or Lender under this Security Instrument (to the extent allowed by law), all the rights, powers and 
remedies as provided by law or as may be contained in any court order or decree appfylng such remedy. 
A court is authorized to appoint a receiver on request or petition of Lender, and Borrower irrevocably 
consents to the appointment of a receiver and waives any notice of application therefor. Such receiver 
shall collect the Rents as hereinafter defined, and all other Income of any kind; manage lhe Property so to 
prevent waste; execute Leases {as ·hereinafter defined) within or beyond the pertod of receivership, pay 
all expenses tor normal maintenance of the Property and perform lhe terms of this Security Instrument 
and apply the Rents to the costs and expenses of the receivership, including reasonable attorneys' fees, 
to the repayment of the Secured Obligations and to the opera~ on, maintenance and upkeep and repair of 
the Property, including payment of taxes on the Property and payments of premiums of insurance on the 
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Property and any other rights permitted by law, Borrower does hereby irrevocably consent to such 
appointment. Lender's right to appointment of a receiver shall exist whether or not the apparent value of 
the Property exceeds the indebtedness secured hereby by a substantial amount and without any showing 
as required by N.R.S. 107.100. The receiver may, to the extent permitted under applicable law, without 
notice, enter upon and take possession of the Property, or any part thereof, by force, summary 
proceedings, ejectment or otherwise, and remove Borrower or any other person or entity and any 
personal property therefrom, and may hold, operate and manage the same, receive all Rents and do the 
things the receiver finds necessary to preserve and protect the Property, whether during pendency of 
foreclosure, during a redemption period, if any, or otherwise, and as further provided in any assignment of 
Rents and Leases executed by the Borrower to the Lender, whether contained in this Security Instrument 
or in a separate instrument. Borrower shall not contest the appointment of a receiver to operate the 
Property at any time from and after the occurrence of an Event of Default including, without limitation, 
during the institution of foreclosure proceedings. Upon an Event of Default, Borrower shall peaceably 
turn over possession of the Property to a receiver upon request of Lender. 

6.04 Right to Collect Rents. In furtherance of and not in limitation of any other provisions of 
this Security Instrument, including without limitation Section 3.03: 

Upon an Event of Default and whether before or after the institution of legal proceedings to 
foreclose the lien hereof or before or after sale of the Property or during any period of redemption the 
Lender, and without regard to wasta, adequacy of the security or solvency of the Borrower, may revoke 
the privilegenicense granted Borrower hereunder to collect the Rents and may, at its option, without 
notice in person or by agent. with or without taking possession of or entering the Property, with or without 
bringing any acUon or proceeding. or by a duly appointed receiver, give or require Borrower to give, notice 
to any or all tenants under any Lease authorizing and directing the tenant to pay Rents to Lender or such 
receiver, as the case may be; collect all of the Rents: enforce the payment thereof and exercise all of the 
rights of the landlord under any Lease (as hereinaner defined) and all of the rights of Lender hereunder; 
enter upon. take possession of, manage and operate said Property, or any part thereof; may cancel, 
enforce or modify any Leases, and fix or modify Rents, and do any acts which the Lender deems proper 
to protect the security hereof with or without laking possession of the Property. 

Any Rants whether collected by the Lender or by such receiver, as the case may be, shall be 
applied to the costs and expenses of operation. management and collection, including reasonable 
attorneys' fees, to the payment of the fees and expenses of any agent or receiver so acting, to the 
payment of taxes, assessments. insurance premiums and expenditures for the management and upkeep 
of the Property, to the performance of the landlord's obligations under the Leases and to any Secured 
Obligations, all in such order as the Lender may determine. 

The entering upon end taking possession of the Property, the collection of such Rents and the 
application thereof as aforesaid shall not cure or waive any Event of Default under this Security 
Instrument or affect any notice of default or invalidate any act done pursuant to such notice nor in any 
way operate to prevent the Lender from pursuing any other remedy which it may now or hereafter have 
under the terms of this Security Instrument or the Note or any other security securing the same, nor shall 
it in any way be deemed to constitute the Lender a mortgagee-in-possession. The rights hereunder shall 
in no way be dependent upon and shall apply without regard to whether the Proper1y are In danger of 
being lost. materially Injured or damaged or whether the Property are adequate to discharge the Secured 
Obligations. The rights contained herein are in addition to and shall be cumulative with the rights given In 
any separate instrument, assigning any Rents or Leases of the Property and shall not amend or modify 
the rights In any such separate agreement. 

6.05 Right to Foreclose. In furtherance of and not in limitation of any other provisions of this 
Security Instrument, including without limitation Section 2.02(a): 
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If an Event of Default shall occur the Lender may, either with or without entry or laking 

possession, proceed by suit or suits at law or in equity or by any other appropriate proceedings or remedy 
to enforce payment of the Secured Obligations or the performance of any other term hereof or any other 
right and the Borrower hereby authorizes and fully empowers the Lender to foreclose or cause to be 
foreclosed this Security Instrument by judicial proceedings or non-judicial proceedings, including without 
limitation by advertisement with power of sale (to the extent allowed by law), or by such other statutory 
procedure available in the Stale where the Property is located and grants to the Lender full authority to 
cause Trustee to sell the Property at public auction and convey lllle to the Property to the purchaser, 
either in one parcel or separate lots and parcels, at the option of Lender, all in accordance with and in the 
manner prescribed by law, and out of the proceeds arising from sale and foreclosure to retain the 
principal and interest due on the Note and the Secured Obligations together with all such sums of money 
as Lender shall have expended or advanced pursuant to this Security Instrument or pursuant to statute 
together with interest thereon as herein provided and all costs and expenses of such foreclosure, 
including without limitation lawful maximum reasonable attorneys' lees, the cost of environmental 
inspection and appraisal costs and expenses, with the balance. if any, to be paid to the persons entiUed 
thereto by law. In any such proceeding the Lender may apply all or any portion of the Secured 
Obligations to the amount of the purchase price. 

6.06 Forbearance by Lender Not A Waiver. Borrower waives to the extent permitted by law. 
notice of election to mature or declare due the whole of the Secured Obligations. Any forbearance by 
Lender in exercising any right or remedy hereunder, or otherwise afforded by applicable law, shall not be 
a waiver of or preclude the exercise of any right or remedy. The acceptance by Lender of payment of any 
sum secured by this Security Instrument after the due date of such payment shall not be a waiver of 
Lender's right either to require prompt payment when due of all other sums so secured or to declare an 
Event of Default for failure to make prompt payment. The procurement of insurance or the payment of 
taxes of other liens or charges by Lender shall not be a waiver of Lender's right to accelerate the maturity 
of the Secured Obligations nor shall Lender's receipt of any awards, proceeds or damages under this 
Security Instrument operate to cure or waive Borrower's default in payment of sums secured by this 
Security Instrument. 

6.07 Remedies Cumulative and Not Exclusive. In furtherance of and not in limitation of any 
other provisions of this Security Instrument, including without limitation Section 2.02(g): 

Lender shall be entitled to enforce payment and performance of any indebtedness or obligations 
secured hereby and to exercise all rights and powers under this Security Instrument or under any Loan 
Document or other agreement or any laws now or hereafter in force, notwithstanding some or all of the 
said indebtedness and obligations secured hereby may now or hereafter be otherwise secured, whether 
by mortgage, deed of trust, pledge, lien, assignment or otherwise. Neither the acceptance of this Security 
Instrument nor its enforcement, whether by court action or pursuant to the power of sale (to the extent 
allowed by law) or other rights, powers and remedies herein contained, shall prejudice or In any manner 
affect Lender's right to realize upon or enforce any other security now or hereafter held by Lender, it 
being agreed that Lender shall be entitled to enforce this Security Instrument and any other security now 
or hereafter held by Lender in such order and manner as it may in its absolute discretion determine. No 
remedy herein conferred upon or reserved to Lender is intended to be exclusive of any other remedy 
herein or by law provided or permitted, but each shall be cumulative and shall be in addition to every 
other remedy given hereunder or now or hereafter existing at law or in equity or by statute. Every right, 
power or remedy given by any of the Loan Documents to Lender or to which Lender may be otherwise 
entitled, may be exercised, concurrently or independenUy, from time to time and as often as may be 
deemed expedient by Lender and Lender may pursue inconsistent remedies. 

6.08 Waiver of Notice. Borrower shall not be entitled to any notices of any nature whatsoever 
from Lender except with respect to matters for which this Security Instrument specifically and expressly 
provides for the giving of notice by Lender to Borrower and except with respect to matters for which 
Lender is required by applicable law to give notice, and Borrower, to the fullest extent allowed by law, 
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hereby expressly waives !he right to receive any notice from Lender with respect to any matter for which 
this Security Instrument does not specifically arid expressly provide for the giving of notice by Lender to 
Borrower. 

6.09 Nevada Covenants. The covenant numbers 1,3, 4 (the default rate of interest as 
provided in lhe Note), 5, 6, 7 (counsel fees), 8 and 9 of N.R.S. 107.030, are hereby adopted and made a 
part of this Security Instrument; provided, however, lhalthe express provisions of this Security Instrument 
shall control If in conflict with Covenant Nos. 1, 3, 4 and 9, and the provisions of Covenant Nos. 5, 6, 7 
and B shall control if in conflict with the express provisions of this Security Instrument; the provisions of 
both otherwise to be cumulative. Any default of Borrower shall entitle Lender to the remedies available 
for a violation of the covenants incorporated by reference. 

6.10 Waiver of N.R.S. 675. The Borrower does hereby warrant to Lender, that Borrower as 
owner of the Property, does hereby waive its rights, If any, under N.R.S. 675.060 and N.R.S. 675.470, 
and does further warrant to Lender that Borrower will not use N.R.S. 675.060 and/or N.R.S. 675.470 as a 
defense in its obligation for repayment of the Loan and Indebtedness secured hereby to Lender. · 

6.11 Acknowledgment of Waiver of Hearing Before Sale. 

Borrower understands lhat under the Constitution of the United States and the Constitution of the 
State where the Property is located it may have the right to notice and hearing before the Property may 
be sold and that the non-judicial procedures for foreclosure, including, wllhoutlimltalion, by advertisement 
with power of sale, do not insure that personal notice will be given to the Borrower and neither said non· 
judicial procedures nor the Uniform Commercial Code may require any hearing or other judicial 
proceeding. BORROWER HEREBY EXPRESSLY CONSENTS AND AGREES THAT THE PROPERTY 
MAY BE FORECLOSED BY NON-JUDICIAL PROCEDURES AND THAT THE PERSONAL PROP.ERTY 
MAY BE DISPOSED OF PURSUANT TO THE UNIFORM COMMERCIAL CODE OF THE STATE 
WHERE THE PROPERTY IS LOCATED. BORROWER ACKNOWLEDGES THAT IT IS REPRESENTED 
BY LEGAL COUNSEL AND THAT BEFORE SIGNING THIS DOCUMENT THIS PARAGRAPH AND 
BORROWER'S CONSTITUTIONAL RIGHTS WERE FULLY EXPLAINED BY SUCH COUNSEL AND 
THAT BORROWER UNDERSTANDS THE NATURE AND EXTENT OF THE RIGHTS WAIVED HEREBY 
AND THE EFFECT OF SUCH WAIVER. 

6.12 Trustee. 

It shall be no part of the duly of the Trustee to see Ia any recording, filing or registration of this 
Security Instrument or any other Instrument in addition or supplemental thereto, or to give any notice 
thereof, or to see to the payment of or be under any duty in respect of any tax or assessment or other 
governmental charge which may be levied or assessed on the Property. or any part hereof, or against the 
Borrower. or to see to the performance or observance by the Borrower of any of the covenants and 
agreements contained herein. The Trustee shall not be responsible for the execution, acknowledgment 
or validity of this Security Instrument or of any Instrument in addition or supplemental hereto, or for the 
sufficiency of the security purported to be created hereby, and makes no representation in respect thereof 
or in respect of the rights of the Lender. The Trustee shall have the right to advise with counsel upon any 
mattens arising hereunder and shall be fully protected In relying as to legal mattens on the advise of 
counsel. The Trustee shall not incur any personal liability hereunder except for its own willful misconduct: 
and the Trustee shall have the right to rely on any instrument, document or signature authorizing or 
supporting any action taken or proposed to be taken by the Trustee hereunder, believed by the Trustee in 
good faith to be genuine. 

In case of the death, inability. refusal or incapacity of the Trustee to act, or at the option of the 
Lender at any time and without cause or notice, a successor or substitute Trustee may be named, 
constituted and appointed, and the successor trustee shall so notify the Borrower. Successor or 
substitute trustees may be named. constituted and appointed without procuring the resignation of the 
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former trustee and without other formality except the execution and acknowledgment by the Lender of a 
written instrument (which instrument, if the Lender is a corporation, shall be executed by the President or 
any Vice President, without the necessity of any action by the Board of Directors authorizing such 
appointment) appointing and designating such successor or substitute trustee, whereupon such 
successor or substitute trustee shall become vested with and succeed to all of the rights, titles, privileges, 
powers and duties of the Trustee named herein. Such right of appointment of a substitute or successor 
trustee shall exist as often and whenever for any of said causes the original or successor or substitute 
trustee cannot or will not act or has been removed as herein provided. 

6.13 Maturity Date. The final payment ofthe indebtedness evidenced by the Note Is due and 
payable on April11. 2018 (the "Maturity Date"). 

6.14 Default Rate. The "highest rate pennltted under applicable law" referred to In Section 
1.03 shall mean the Defaull Rate (as defined in the Note) If such a rate is not specified by applicable law. 

6.15 Planned Community. The Property includes certain units in, together with an undivided 
interest in the common elements/common elements of a residential community-interest planned 
community project known as: Palmilla (the "Planned Community"). If the Palmilta Homeowner's 
Associalion, a Nevada non-profit corporation, or anolher entity which acts for the Planned Community 
(the "Planned Community AssoclaUon"), holds title to lhe Property, or any part thereof or interest 
therein, for the benefit or use of the Owners (as that term is defined in the Declaration [def1ned belowj), 
the Property also includes Borrower's interest in the Planned Community Association and the uses, 
proceeds and benefits of Borrower's interest. In addition to the covenants and agreements made in this 
Security Instrument, Borrower and Lender further covenant and agree as follows: 

(a) Planned Community Obligations. Borrower shall perform all of Borrowe~s obligations 
under the Planned Community's Constituent Documenls. The "Constituent Documents" are collectively 
the: (i) Dedaralion of Covenants, Conditions and Restrictions and Reservalion of Easements for 
Palmilla, recorded December 10, 2003 in Book 20031210 as Document No. 03076, as amended by 
Annexation Amendments !hereto recorded August 21, 2006 in Book 20060821 as Document No. 003685, 
recorded September 6, 2006 in Book 20060906 as Document No. 00388, recorded February 7, 2006 In 
Book 20060207 as Document No. 02991 and recorded February 27, 2007, in Book 20070227 as 
Document No. 0003972, and as amended by the instruments recorded on July 1, 2004, in Book 
20040701 as Document No. 04832, July 2, 2004, in Book 20040702 as Document No. 03889, May 19, 
2005, in Book 20050519 as Document No. 03905, all such inslruments and documenls being recorded in 
the real eslale records of Clark County, Nevada (collectively, the "Declaration"); (il) the and articles of 
incorporation and by-laws of the Planned Community Association; (iii) any rules and regulalions adopted 
by the Planned Community Association; and (iv) other equivalent documents. Borrower shall promptly 
pay, when due, all dues and assessments imposed pursuanl to the Constituent Documents. 

(b) Public Liability Insurance. Borrower will lake such actions as may be reasonable lo 
insure that the Planned Community Association maintains a public liability insurance policy acceptable in 
form, amount and extent of coverage to Lender. 

(c) Condemnation. The proceeds of any award or claim for damages, direct or 
consequential, payable lo Borrower in connection with any condemnation or other taking of all or any part 
of the Property, whether of any unit or of the common elements, or for any conveyance in lieu of 
condemnation, are hereby assigned and shall be paid to Lender. Such proceeds shall be applied by 
Lender to the sums secured by this Security Instrument as provided in Section 1.09 of this Security 
Instrument. The Borrower shall immediately notify Lender In writing of: (i) the receipt by lhe Borrower of 
any notice or other writing or communication from the Planned Community, or any person or party acting 
on behan of lhe Planned Community, noling or daiming any default by the Borrower In perfomnance or 
observance under the Constituent Documents; and (ii) the occurrence of any damage or destruction to, or 
commencement or institution of any condemnation or eminent domain proceeding against, the Land or 
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Improvements, Borrower shall accept diredion of Lender with respect to the exercise of the Borrower's 
rights and options under the Constituent Documents. 

(d) Lender's Prior Consent. Borrower shall not. except after notice to Lender and with 
Lender's prior written consent, either partition or subdivide the Property or consent to or cause any of the 
following to occur: 

(I) · the abandonment or termination of the Planned Community except for 
abandonment or termination required by law In the case of substantial destruction by fire or other casualty 
or in the case of a taking by condemnation or eminent domain; 

(ii) any amendment to any provision of the Constituent Documents: 

(iii) termination of professional management and assumption of self· 
management of the Planned Community Association: or 

(lv) any action which muld have the effect of rendering the public liability 
insurance coverage maintained by the Planned Community Association unacceptable to lender. 

(e) Remedies. If Borrower does not pay Planned Community dues and assessments when 
due, then Lender may pay them. Any amounts disbursed by Lender under this Section 6.15 shall 
become additional debt or Borrower secured by this Security Instrument. Unless Borrower and Lender 
agree to other temns of payment these amounts shall bear interest from the date of disbursement at the 
Note rate and shall be payable with interest, upon notice from Lender to Borrower requesting payment. 

(f) Books and Records. Borrower will maintain books and records and bank accounts 
separate from those of the Planned Community and the Planned Community Association. 

(g) Fonds. Borrower will not commingle the funds and other assets of Borrower with those 
of the Planned Community or Planned Community Association. 

(h) Contracts and Agreements. Borrower will not enter into any contract or agreement with 
the Planned Community or Planned Community Association except upon terms and conditions that are 
intrinsically fair and substantially similar to those that would be available on an amns-length basis with 
third parties other than the Planned Community or Planned Community Association. 

(i) Compliance With Covenants. Borrower agrees to cause to be done all things 
necessary to comply with the covenants contained in this Security Instrument and the other loan 
Documents, except to the extent the Borrower is prevented from doing so by the Constituent Documents. 

G) Planned Community Association Actions. Borrower will not take any action, or will 
withhold approval from, as the case may be, any action proposed to be taken by the Planned Community 
Association which, if taken by Borrower would be an Event of Default hereunder. Without limiting the 
foregoing, Borrower covenants and agrees to exercise its voting rights in the Planned Community 
Association: 

(i) to disapprove any proposed action to decrease any member of the 
Planned Community Association's contribution to the Planned Community's reserve account which Is 
maintained for the Property's common area repair and maintenance (the ~Reserve Accounn if the effect 
of such decrease would be to decrease the Reserve Account below a level sufficient to fund anticipated 
repairs, maintenance and improvements, as determined by the Planned Community's operating budget, 
its current reserve account analysis and any current property assessment reports: provided, however, 
that if Lender based upon a current property assessment report for the Property, detemnines that such 
decrease was not appropriate. Lender may require Borrower to increase the On-going Replacement 
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Reserve (as defined in the Reserve Agreement of even date herewith executed by Borrower) by an 
amount sufficient in Lender's reasonable discretion, based upon such property assessment report, to 
meet anticipated repairs, maintenance and improvements, provided however, that in no event shall such 
increase per unit exceed the amount of decrease per unit otherwise approved by the Planned 
Community; 

(ii) to disapprove disbursements from the Reserve Account for matters other 
than repair and maintenance to the Property's common areas; 

(iii) to disapprove any proposed action which would result In any further 
encumbrance of the Property: 

(iv) to initiate and approve incteases in the member's contribution to the 
Reserve Account if such increase is necessary to establish the reserve fund at a level sufficient to fund 
anticipated repairs, maintenance and improvements, as determined by the Planned Community 
Association's operating budget, its current reserve account analysis and any current property assessment 
reports: and 

(v) for purposes hereof, action taken by the Borrower shall also mean that 
taken by the directors of the Planned Community Association nominated and appointed by lhe Borrower. 

(k) Assessment Report. Not more often once during each calendar year, Lender may 
require thai a current property assessment report be prepared, at Borrower's expense, Ia estimate the 
need for current and anticipated repairs, maintenance and improvements for the Planned Community, or 
any portion thereof. 

(I) Planned Community Association Reports. Borrower agrees, upon request, to provide 
copies to Lender, in a timely manner, of reports, final"'clal analyses, budgets, notices, minutes of Planned 
Community - related meetings, and any other material information received by Borrower affecting the 
operation and management of the Property. 

(m) Proxy Aareement. Borrower shall not vote to amend or modify or otherwise approve, 
consent to or suffer the amendment or modification of the Constituent Documents in any manner 
whatsoever without obtaining Lender's prior written approval. Borrower hereby appoints Lender as 
Borrower's irrevocable power-of-attorney, coupled with an Interest, 10 act on behalf of Borrower with 
respect to (a) voting to amend or modify lhe Constituent Documents (except lhal Borrower shall not be 
deemed Ia have breached the foregoing by reason of any amendment or modification of the Constiluenl 
Documents nol requiring lhe approval of the Borrower under lhe Constituent Documents), and (b) voting 
with respect to lhe disposition of casualty proceeds or any condemnation award which shall be voted at 
the direction of Lender and consistently wilh lhe provisions of this Security Instrument. Borrower agrees 
to enter inlo a Proxy Agreemenl(s) and to execute such other documents and lake such other action as 
Lender may require to evidence Lender's rights Ia exercise Borrower's voting rights in lhe Planned 
Community while any Event of Defauft is continuing. 

(n) Control. The Planned Community Association shall al all times be under lhe collective 
control of Botrower. As used in this Subsection 6.15(n), the term 'control" means lhe possession, 
directly or indirectly, of the power to direct or cause the direction of management, policies or activities of a 
person or entity, whether through ownership of voting securities, by contract, by operation of law, or 
otherwise. 

{o) Declarant Rights. Borrower shall not convey, transfer, assign, relinquish or otherwise 
dispose of its rights and interests as the 'Declaranr under lhe Declaration without the Lende(s prior 
writlen consent. 
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(p} Increase in the Number of Units in the Association. Without limiting any of the 

foregoing, without the Lender's prior written consent, the Borrower shall not exercise any rights it may 
have, as the "Declarant" under the under Declaration, under Section 14.1(h){2) of the Declaration 
(captioned "Certain Other Rights"). 

{q) Conversion. Borrower agrees not to convert the Property to any additional common 
interest community, condominium, planned community or cooperative of any kind, and the conversion or 
recording of any additional common interest community, condominium, planned community or 
cooperative documents on the Property or any part thereof with respect to the Property shall be an Event 
of Default hereunder. 

ARTICLE 7, 
MISCELLANEOUS 

7.01 Amendments. This instrument cannot be waived, changed, discharged or terminated 
orally, but only by an Instrument in writing signed by the party against whom enforcement of any waiver, 
change, discharge or termination Is sought. 

7.02 Borrower Waiver of Rights; Waiver of Automatic Stay. 

{a) Borrower waives to the extent permitted by law, {i) the benefit of all laws now existing or 
that may hereafter be enacted providing for any appraisement before sate of any portion of the Property, 
{ii) all rights of valuation. appraisement, stay of execution, reinstatement and redemption laws and 
marshaling in the event of foreclosure of the liens hereby created, (iii) all rights and remedies which 
Borrower may have or be able to assert by reason of the laws of the State where the Property is located 
pertaining to the rights and remedies of sureties, {iv) the right to assert any statute of limitations as a bar 
to the enforcement of the lien of this Security Instrument or to any action brought to enforce the Note or 
any other obligation secured by this Security Instrument, and {v) any rights, legal or equitable, to require 
marshaling of assets or to require upon foreclosure sales In a particular order. Lender shall have the right 
to determine the order in which any or all of the Property shall be subjected to the remedies provided 
herein. Lender shall have the right to determine the order In which any or all portions of the Secured 
Obligations are satisfied from the proceeds realized upon the exercise of the remedies provided herein. 

(b) WITHOUT LIMITING ANY OF THE FOREGOING SET FORTH IN SUBSECTION {a) 
ABOVE, BORROWER HEREBY AGREES THAT, IN CONSIDERATION OF LENDER'S AGREEMENT 
TO MAKE THE LOAN AND IN RECOGNITION THAT THE FOLLOWING COVENANT IS A MATERIAL 
INDUCEMENT FOR LENDER TO MAKE THE LOAN, IF BORROWER SHALL (I) FILE WITH ANY 
BANKRUPTCY COURT OF COMPETENT JURISDICTION OR BE THE SUBJECT OF ANY PETITION 
UNDER ANY SECTION OR CHAPTER OF THE BANKRUPTCY CODE, OR SIMILAR LAW OR 
STATUTE: (ii) BE THE SUBJECT OF ANY ORDER FOR RELIEF ISSUED UNDER THE BANKRUPTCY 
CODE OR SIMILAR LAW OR STATUTE; {iii) FILE OR BE THE SUBJECT OF ANY PETITION SEEKING 
ANY REORGANIZATION, ARRANGEMENT, COMPOSITION, READJUSTMENT, LIQUIDATION, 
DISSOLUTION, OR SIMILAR RELIEF UNDER ANY PRESENT OR FUTURE FEDERAL OR STATE ACT 
OR LAW RELATING TO BANKRUPTCY, INSOLVENCY, OR OTHER RELIEF FOR DEBTORS; {iv) 
HAVE SOUGHT OR CONSENTED TO OR ACQUIESCED IN THE APPOINTMENT OF ANY TRUSTEE, 
RECEIVER, CONSERVATOR, OR LIQUIDATOR; OR (v) BE THE SUBJECT OF AN ORDER, 
JUDGMENT OR DECREE ENTERED BY ANY COURT OF COMPETENT JURISDICTION APPROVING 
A PETITION FILED AGAINST ANY BORROWER FOR ANY REORGANIZATION, ARRANGEMENT, 
COMPOSITION, READJUSTMENT, LIQUIDATION, DISSOLUTION, OR SIMILAR RELIEF UNDER ANY 
PRESENT OR FUTURE FEDERAL OR STATE ACT OR LAW RELATING TO BANKRUPTCY, 
INSOLVENCY OR RELIEF FOR DEBTORS, THEN, SUBJECT TO COURT APPROVAL, LENDER 
SHALL THEREUPON BE ENTITLED AND BORROWER HEREBY IRREVOCABLY CONSENTS TO, 
AND WILL NOT CONTEST, AND AGREES TO STIPULATE TO RELIEF FROM ANY AUTOMATIC STAY 
OR OTHER INJUNCTION IMPOSED BY SECTION 362 OF THE BANKRUPTCY CODE OR SIMILAR 
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LAW OR STATUTE (INCLUDING, WITHOUT LIMITATION, RELIEF FROM ANY EXCLUSIVE PERIOD 
SET FORTH IN SECTION 1121 OF THE BANKRUPTCY CODE) OR OTHERWISE AVAILABLE TO 
LENDER AS PROVIDED IN THE NOTE AND THE LOAN DOCUMENTS, AND AS OTHERWISE 
PROVIDED BY LAW, AND BORROWER HEREBY IRREVOCABLY WAIVES ITS RIGHT TO OBJECT 
TO SUCH RELIEF. 

7.03 Statements by Borrower. Borrower shall, within ten (10) days after written notice 
thereof from Lender, deli•er to Lender (or any person designated by Lender) a written statement, in form 
satisfactory to Lender. fully acknowledged, stating the unpaid principal of and interest on the Note and 
any other amounts secured by this Security Instrument and stating whether any offset, counterclaim or 
defense exists against such sums and the obligations of this Security Instrument. 

7.04 Loan Statement Fees. Lender or its authorized loan servicing agent may impose a 
service charge for any statement requested by Borrower regarding the Secured Obligations: provided, 
howe•er, that such amount may not exceed the maximum amount allowed by law at the lime request for 
the statement is made. 

7.05 Notices. Whene•er Borrower, Trustee or Lender shall desire to give or serve any notice, 
demand, request or other communication with respect to this Security Instrument, each such notice, 
demand, request or communication shall be given in wriUng at the address of the intended recipient set 
forth below by any of the following means: (a) personal service (including, without limitation. service by 
overnight courier service); (b) electronic communication, whether by telex, telegram, facsimile or 
telecopying (if confirmed in writing sent by personal service or by registered or certified, first class mail. 
return receipt requested); or (c) registered or certified, first class mail, return receipt requested: 

If to Lender: 

with a copy to: 

If to Borrower: 

with a copy to: 

If to Trustee: 

ARTESIA MORTGAGE CAPITAL CORPORATION 
11 BO NW Maple Street. Suite 202 
Issaquah, Washington 98027 
Attn: Servicing Department 
Fax: (425) 313·1005 

BEST & FLANAGAN LLP 
225 South Sixth Street, Suite 4000 
Minneapolis. Minnesota 55402 
Attn: Thomas G. Garry 
Fax: (612) 339-5897 

PALMILLA DEVELOPMENT CO., INC. 
235 West Brooks Avenue, 2nd Floor, 
North Las Vegas, Nevada 89030 
Fax: (702) 399-6243 
Attn:HagaiRapaport 

RONALD E. GtLLETIE, Esq. 
235 West Brooks Avenue, 2nd Floor 
North Las Vegas. Nevada 89030 
Fax: (702) 399-{1243 

Equity Title, LLC. a Nevada limited liability company 
7360 West Flamingo Road 
Las Vegas, Nevada 89147 
Attn: Robert Rosales 
Fax: (702) 432-1113 
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Such addresses may be changed by notice to the other parties given in the same manner as provided 
above. Any notice, demand of request sent pursuant to etther subsection (a) or (b) hereof shall be 
deemed received upon such personal service or upon dispatch by electronic means, and, if sent pursuant 
to subsection (c) shall be deemed received five (5) days following deposit in the mail. 

7.06 Captions. The captions or headings at the beginning of each Section hereof are for the 
convenience of reference only and are not a part of this Security Instrument 

7.07 Savings Clause; Invalidity of Certain Provisions. Notwithstanding any provisions in 
the Note or in this Security Instrument to the contrary, the total liability for payments in the nature of 
interest, including, without limitation, prepayment charges, default interest and late fees, shall not exceed 
the limits imposed by the laws of the State where the Property is located or the United States of America 
relating to maximum allowable charges of interest Lender shall not be entitled to receive, collect or 
apply, as Interest on the Secured Obligations, any amount in excess of the maximum lawful rate of 
interest permitted to be charged by applicable laws. If Lender ever receives. collects or applies as 
interest such amount which would be excessive, such interest shall be applied to reduce the unpaid 
principal balance of the Note, and any remaining excess shall be paid over to person or persons legally 
entitled thereto. Every provision of this Security Instrument is intended to be severable. In the event any 
term or provision hereof is declared to be ill&gal, invalid or unenforceable for any reason whatsoever by a 
court of competent jurisdiction, such illegal or invalid or unenforceable term or provision shall not affect 
the balance of the terms and provisions hereof, which terms and provisions shall remain binding and 
enforceable. 

7.08 Provisions Regarding Trustees. At any time, or from time to time, without liability 
therefor and without notice to Borrower, upon written request of Lender and presentation of this Security 
Instrument and the Note secured hereby for endorsement, and without affecting the personal liability of 
any person for payment of the Secured Obligations (subject to the limitations on recourse set lorth In the 
Note) or the effect ol this Security Instrument upon the remainder of the Property, Trustee [or the one 
acting] may (i) reconvey any part of the Property, (II) consent in writing to the making or any map or plat 
thereof, (iii) join in granting any easement thereon, or (iv) join in any extension agreement or any 
agreement subordinating the lien or charge hereof. 

Trustee shall not be liable for any error of judgment or act done by Trustee, or be otherwise 
responsible or accountable under any circumstances whatsoever. Trustee shall not be personally liable 
in case of entry by it or anyone acting by virtue of !he powers herein granted it upon the Property for 
debts contracted or liability or damages incurred in the management or operation of the Property. Ali 
monies received by Trustee shall, until used or applied as herein provided, be held In trust for the 
purposes for which they were received, but need not be segregated In any manner from any other monies 
(except to the extent required by law) and Trustee shall be under no liability lor interest on any monies 
received by It hereunder. 

Trustee may resign by giving of notice of such resignation in writing to Lender. If Trustee shall 
die, resign or become disqualified from acting, or shall fail or refuse to exercise its powers hereunder 
when requested by Lender so to do, or if for any reason and without cause Lender shall prefer to appoint 
a substitute trustee to act Instead of the original Trustee named herein, or any prior successor or 
substitute trustee, Lender shall have full power to appoint a substitute trustee and, if preferred, several 
substitute trustees in succession who shall succeed to all the estate, rights, powers and duties of the 
aforenamed Trustee. Upon appointment by Lender and upon recording of the substitution In the land 
records of the County where the Property is located, any new Trustee appointed pursuant to any of the 
provisions hereof shall, without any further act, deed or conveyance, become vested with all the estates, 
properties, righls, powers and trusts of its predecessor in the rights hereunder with the same effect as if 
originally named as Trustee herein. 
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7.09 Subrogation. To the extent that proceeds of the Note are used to pay any outstanding 

lien, charge or prior encumbrance against the Property, such proceeds have been or will be advanced by 
lender at Borrowe(s request and lender shall be subrogated to any and all rights and liens held by any 
owner or holder of such outstanding liens, charges and prior encumbrances, irrespective of whether said 
liens, charges or encumbrances are released. 

7.10 Costs and Expenses; Attorneys' Fees for Preparation and Enforcement. 

(a) Borrower acknowledges and confirms that lender shall impose certain adminlstrallve 
processing and/or commitment fees in connection with (i) the extension, renewal, modification, 
amendment and termination of the loan, (ii) the release or substitution of collateral therefor, (iii) obtaining 
certain consents, waivers and approvals with respect to the Property, or (iv) the review of any L~ase or 
proposed lease or the preparation or review of any subordination, non-disturbance and attornment 
agreement (the occurrence of any of tl1e above shall be called an "Event"). Borrower further 
acknowledges and confirms that it shall be responsible for the payment of ell costs of reappraisal or tl1e 
Property or any part thereof, whether required by law, regulation, Lender or any governmental or quasi· 
governmental authority. Borrower hereby acknowledges and agrees to pay, Immediately, with or without 
demand, all such fees (as the same may be increased or decreased from time to lime), and any 
additional fees of a similar type or nature which may be imposed by lender from time to time, upon tl1e 
occurrence of any Event or otherwise. Wherever it is provided for herein that Borrower pay any costs and 
expenses, such costs and expenses shall include, but not be limited to, all attorneys' fees and 
disbursements of Lender. 

(b) Borrower shall pay all attorneys' fees incurred by lender in connection with (i) the 
preparation of the Note, this Security Instrument and the other Loan Documents, and (ii) the items set 
forth in Section 7. 10(a) above. In addition, Borrower shall pay to Lender on demand any and all 
expenses, including, without limitation. attorneys' fees and costs, incurred or paid by Lender in protecting 
Its interest in the Property or in collecting any amount payable hereunder or in enforcing its rights 
hereunder with respect to the Property (including, without limitation, commencing any foreclosure action), 
whether or not any legal proceeding is commenced hereunder or thereunder, together with interest 
thereon at the Default Rate from the dale paid or illcurred by Lender until such expenses are paid by 
Borrower. 

As used in this Security Instrument, the tenns •attorneys' fees" or "attorneys' fees and costs" or 
"attorneys' fees. costs and expenses" shall mean the reasonable attorneys' fees and the costs and 
expenses of counsel to Lender (including, without limitation, in-house counsel employed by Lender), 
which may include, without limitation, printing, duplicating, telephone, fax, air freight and other charges, 
and fees billed for law clerks, paralegals, librarians, expert witnesses and others not admitted to the bar 
but performing services under the supervision of an attorney and all such fees, costs and expenses 
incurred with respect to trial, appellate proceedings, arbitrations, out-of-court negotiations, workouts and 
settlements, and bankruptcy or insolvency proceedings (including, without limitation. seeking relief from 
stay In bankruptcy proceedings), and whether or not any action or proceeding is brought or is concluded· 
with respect to the matter for which such fees, costs and expenses were incurred, and whether or not the 
Lender Is the prevailing party. Lender shall also be entitled to Its attorneys' fees, costs and expenses 
incurred in any post-judgment action or proceeding to enforce and collect the judgment. This Section 
7.10 is separate and several, shall survive the discharge of this Security Instrument, and shall survive the 
merger of this Security Instrument into any judgment on this Security Instrument · 

7.11 No Merger of Lease. If both the Borrower's and tenant's estate under any Lease or any 
portion thereof which constitutes a part of the Property shall at any time become vested in one owner, this 
Security Instrument and the lien created hereby shall not be destroyed or terminated by application of the 
doctrine of merger unleSs Lender so elects as evidenced by recording a written declaration so stating, 
and, unless and until lender so elects, Lender shall continue to have and enjoy all of the rights and 
privileges of lender as to the separate estates. In addition. upon tl1e foreclosure of the lien created by 
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this Security Instrument on tne Property pursuant to the provisions hereof, any leases or subleases tnen 
existing and affecting all or any portion of tne Property shall not be destroyed or terminated by application 
of the law of merger or as a malter of law or as a resull of such foreclosure unless Lender or any 
purchaser at such foreclosure sale shall so elect. No act by or on beha~ of Lender or any such purchaser 
shall constitute a termination of any Lease or sublease unless Lender or such purchaser shall give written 
notice thereof to such tenant or subtenant. 

7.12 Govemlng Law. This Security Instrument shall be governed by and construed in 
accordance with the laws of the State where the Property is located. 

7.13 Joint and Several Obligations. If this Security Instrument is signed by more than one 
party, all obligations herein contained shall be deemed to be the joint and several obligations of each 
party executing this Security Instrument. Any married person signing this Security Instrument agrees that 
recourse may be had against community assets and against his or her separate property for the 
satisfaction of all obligations contained herein. 

7.14 Interpretation. In this Security Instrument the singular shall include the plural and the 
masculine shall include the feminine and neuter and vise versa, if the context so requires. 

7.15 Reconveyance by Trustee. Upon wrilten request of Lender stating that all sums 
secured hereby have been paid, and upon surrender of this Security Instrument and the Note to Trustee 
for cancellation and retention and upon payment by Borrower of Trustee's fees, Trustee shall reconvey to 
Borrower, or to the person or persons legally entitled thereto, without warranty, any portion of the 
Property then held hereunder. The recitals In such reconveyance of any matters or facts shall be 
conclusive proof of the truthfulness thereof. The grantee in any reconveyance may be described as •the 
person or persons legally entitled thereto: Such grantee shall pay Trustee a reasonable fee and 
Trustee's costs incurred in so reconveying the Property. 

7.16 Counterparts. This document may be executed and acknowledged in counterparts, all 
of which executed and acknowledged counterparts shall together constitute a single document. 
Signature and acknowledgment pages may be detached from the counterparts and attached to a single 
copy of this document to physically form one document, which may be recorded. 

7.17 Effect of Security Agreement; Fixture Filing. To the extent of the existence of any 
Personal Property encumbered by this Security Instrument, tnis Security Instrument constitutes both (a) a 
security agreement intended 10 create a security interest in such Personal Property in favor of lender; 
and, (b) a financing statement filed as a fixture filing in the real estate records of the county in which tne 
Property is located with respect to any and all Fixtures included within the Personal Property with respect 
to any goods or other personal property that may now be or hereafter become such fixtures. The 
Information in the subsections below this paragraph is provided In connection with the filing of this 
Security Instrument as a financing statement as referred to above, and the Borrower hereby represents 
and warrants such information to be true and complele as of the date of this Security Instrument. This 
Security Instrument shall be self-operative witn respect to such Personal Property, but Borrower shall, 
upon the request of Lender, execute and deliver to Lender, in form and content satisfactory to Lender, 
such financing statements, descriptions of property and such further assurances as Lender may 
determine from time to time to be necessary or desirable to create, perfect. continue and preserve the lien 
and encumbrances hereof and the security Interest granted herein upon and in the Personal Property 
specifically described herein, or generally described and Intended to be the subject of the security 
interest. lien and encumbrance hereby created, granted and conveyed. Lender, at tne expense of 
Borrower, may cause such statements, descriptions and assurances as provided in this Security 
Instrument to be recorded and re·recorded, filed and refiled, at such times and in such places as may be 
required or permllted by law to so create, perfect and preserve the lien and encumbrance hereof upon all 
of the Personal Property. By signing this Security Instrument, Borrower authorizes Lender to fila such 
financing statements before, on or after the date hereof, and to file such amendments or continuation 
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statements, all as Lender determines necessary or desirable from time to time to perfect or continue the 
lien of the Lender's security interest in the Personal Property. 

(a) The Borrower is the record owner of the real estate described in this Security Instrument. 
The name and mailing address of the record owner of the real estate described in this Security Instrument 
is set for the in the first paragraph of this Securrty Instrument. 

(b) The name, mailing address, type of organization and stale of formation of the Borrower is 
set forth in the first paragraph of this Security Instrument. The Organizational Identification Number of the 
Borrower is NV C32005·2003. 

(c) The name and mailing address of the Secured Party (Lender) is: 

ARTESIA MORTGAGE CAPITAL CORPORATION 
1180 NW Maple Street, Suite 202 
Issaquah, Washington 98027 
Attn: Servicing Department 

(d) This document covers goods which are or are to become fixtures. 

7.18 Spouse's Separate Property. Any Borrower who is a married person expressly agrees 
that recourse may be had against his or her separate property, subject to the limitations on recourse set 
forth in Section 10 of the Note. 

7.19 Offsets. No Securec Obligations shall be deemed to have been offset or to be offset or 
compensated by all or part of any claim, cause of action, counterclaim or cross claim, whether liquidated 
or unliquidated, which Borrower or any successor to Borrower now or hereafter may hava or may claim to 
have against Lender: and, in respect to the indebtedness now or hereafter secured hereby, Borrower 
waives, to the fullest extent permitted by law, the benefits of any law which authorizes or permlls such 
offsets. 

7.20 Construction of this Security Instrument. Borrower and Lender agree that this 
Security Instrument shall be Interpreted in a fair, equal and neutral manner as to each of the parties. 

7.21 Clerical Error. In the event Lender at any time discovers that the Note, any other note 
secured by this Security Instrument, this Security Instrument or any other Loan Document contains an 
error lhat was caused by a clerical mistake, calculation error, computer malfunction, printing error or 
similar error, Borrower agrees, upon notice from Lender, to re-execute any documents that are necessary 
to correct any such error(s). Borrower further agrees that Lender will not be liable to Borrower for any 
damages incurrec by Borrower that are directly or indirectly caused by any such error. 

7.22 Lost, Stolen, Destroyed or Mutilated Loan Documents. In the event of the loss. theft 
or destruction of the Note, any other note secured by this Security Instrument or any other Loan 
Document, or in the event of the mutilation of any of the Loan Documents, upon Lender's surrender to 
Borrower of the mutilated Loan Document. Borrower shall execute and deliver to Lender a Loan 
Oocument in form and content identical to, and to serve as a replacement of, the los~ stolen, destroyec, 
or mutilated Loan Document and such replacement shall have the same force and effect as the lost, 
stolen, destroyed, or mutilated Loan Document, and may be treated for all purposes as the original copy 
of such Loan Document. 

7.23 Time Is of the Essence. Time is of the essence In the perfonmance of each provision of 
this Security Instrument. 
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7.24 Legislation Affecting Lender's Rights. If enactment or expiration of applicable laws 

has the effect of rendering any material provision of the Note or this Security Instrument unenforceable 
according to its terms, Lender, at its option, may demand immediate payment in full of all sums secured 
by this Security Instrument and may Invoke any remedies permitted under this Security Instrument. 

7.25 RESERVED. 

7.26 Exhibits and Riders. The exhibits and riders, If any, attached hereto are incorporated 
herein by reference and made a part hereof. 

7.27 Successors and Assigns. Without in anyway limiting or affecting the provisions of 
Section 1. t 5 hereof, ali of the terms, covenants, provisions and conditions herein contained shall be for 
the benefit of, apply to, and bind the heirs, successors and assigns of the Borrower and the Lender, and 
are intended and shall be held to be covenants running with the Land. 

7.28 Declaration of No Offset. The Borrower represents and warrants to the Lender that the 
Borrower has no knowledge of any offsets, counterclaims or delenses to the principal of the Secured 
Obligations, or to any part thereof, or the interest thereon, either at law or in equity. 

7.29 Entire Agreement. This Security Instrument and the other Loan Documents contain the 
entire agreement between the Borrower and the Lender relating to or connected with the Loan. Any other 
agreements relating to or connected with the Loan not expressly set forth in this Security Instrument 
and/or other Loan Documents are null and void and superseded in their entirety by the provisions of this 
Security Instrument and the other Loan Documents. 

7.30 No Joint Venture or Partnership. The relationship of the Borrower and the Lender 
created hereby is strictly of debtor-creditor and notliing contained herein or in any other documents or 
instrument secured hereby shall be deemed or construed to create a partnership or joint venture between 
Borrower and Lender. 

7.31 No Lender Obligatlons. 

(a) Notwithstanding any of the provisions contained herein with respect to Lender taking a 
security interest in the Leases, Lender Is not undertaking the parforrnance of any obligations under the 
Leases. 

(b) By accepting or approving anything required to be observed, performed or fulfilled or to 
be given to Lender pursuant to this Security Instrument, the Note or the other Loan Documents, including 
without limitation. any officer's certificate, balance sheet, statement of profit and loss or other financial 
statement, survey, appraisal, or insurance policy, Lender shall not ba deemed to have warranted, 
consented to, or affirmed the sufficiency, the legality or effectiveness of same. and such acceptance or 
approval thereof shall not constitute any warranty or affirmation with respect thereto by Lender. 

7.32 Estoppel Certificates. Alter request by Lender, Borrower, within ten (10) days, shall 
furnish Lender or any proposed assignee with a statement, duly acknowledged and ce~ified, setting forth 
the amount of the original principal amount of ihe Note, the unpaid principal amount of the Note, the rate 
of interest of the Note, the terms of payment and maturity date of the Note, the date Installments of 
interest and/or principal were last paid, that. except as provided in such statement, there are no defaults 
or events which with. the passage of time or the giving of notice or both, would constitute an Event of 
Default under the Note or this Security Instrument, that the Note and this Security Instrument are valid, 
legal and binding obligations and have not been modified or if modified, giving partic;;:ulars of such 
modification, whether any offsets or defenses exist against the Secured Obligations and, if any are 
alleged to exist, a detailed description thereof, that all Leases are in lull force and effect and (provided 
the Property is not a residential multifamily property) have not been modified (or if modified, setting forth 
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all modifications), the date to which the Rents thereunder have been paid pursuant to the Leases, 
whether or not, to the best knowledge of Borrower, any of the tenants under the Leases are in default 
under the Leases, and, if any of the tenants are in default, setting forth the specific nature of all such 
defaults, the amount of security deposits held by Borrower under each Lease and that such amounts are 
consistent w~h the amounts required under each Lease, and as to any other matters reasonably 
requested by Lender and reasonably related to the Leases, the Secured Obligations, the Property or this 
Security Instrument. 

7.33 Renewals and Extensions. Any renewal or extension, modification or amendment of 
the Note and/or this Security Instrument will not operate to release, In any manner, the liability of 
Borrower or any other party liable for the Loan and their respective successors in interest. 

7.34 Incorporation. The terms and conditions of all the other Loan Documents are hereby 
incorporated by reference. 

(Signatures on Following Page(s)]. 
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IN WITNESS WHEREOF, Borrower has executed this Security Instrument as of the day and year 

first above written. 

STATE OF----­

COUNTY OF-----

BORROWER: 

PALMILLA DEVELOPMENT CO., INC., 

a Nevada corporation .1/.~r£ j • 
By: n. ~ 

Hagai Rap~, Pr dent 

This instrument was acknowledged before me on----,---·· 2007, by Hagai Rapaport, the 
President of Palmilla Development Co., Inc., a Nevada corporation. 

Notary Public 
My Commission Expires: 
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CALIFORNIA ALL·IPURPOSE ACKNOWLEDGMENT 

State of California 

County of Los A")'{e& 

On ,tf<~nb .,..,-'1 , ~n.-1 before me, 

personally appeared 

)lpersonally known to me 

0 proved to me on the basis of satisfactory evidence 
to be the person(e) whose name(e) isla<e subscribed 
to the within instrument and acknowledged to me that 
heisRe/11\ey executed the same in hisflleflthei<. 
authorized capacity!ieSl, and that by his/hefl!lleir­
signature!sj on the instrument the person{&), or the 
entity upon behalf of which the person(&) acted, 
exscuted the instrument. 

WITNESS my hand and official seal. 

9· v.;: ~rL. 
SiO"'ahl .. ol ~Public 

OPnONAL---------------------
Tt~ough the Information below is not reQuired by Jaw, it may provB valuable to persons relying on the document 

ancJ could prevent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 
Title or Type of Document:-----------------------------

Document Date:------------------ Number of Pages:--------

Signer(s) Other Than Named Above:--------------------------

Capaclty(les) Claimed by Slgner(s) 
Signer's Name:-------------
0 Individual 
0 Corporate Officer- Title(s): --------
0 Partner- 0 Limited 0 General 
0 Anorney In Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other:---------

Signer Is Representing: -----

Signer's Neme: -------------
0 Individual 
0 Corporate Officer- Title(s): --------
0 Partner- D Umlted 0 General 
0 Attorney In Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other:---------

Signer Is Representing: -----

Top of tt.Jrrb here 

02004 Nallcnaf NotaryAssoc!aflon • 9350 De Solo Ave .. P.O. So~ 2402 • ChabWO!\h. CA 91313·2402 
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EXHIBIT A 

LEGAL DESCRIPTION OF PROPERTY 

The Property is located in Clark County, Nevada, and is legally described as follows: 

Parcel One (I): 

Lot Seven (7) in Building Th,... {3) of AMF.NOt:l> l'LAT OF PALMILLA TOWNllOl\tES­
PHASE I, ns shown by map thereof on file in llook I 18 of Plats. Page~. in the Office of tho County 
Recorder of Clnrk County, NcvadH, as amended by Certificate of Amc:ndrncnl recorde.d March 15, 2005 in 
Hook 2005031 Sus L>ocumeut No, 02792, Official Rtcurds. omd by Certificat~ of Amendntent re-corded 
Mnr.;h 16, 2005 in ll<'<'k 20050316 as Ducumcnt No. 04327, Onioinl Records 

Lc•ts Three (3), Seven (7), Eight (&), Ten (I 0) nnd Eleven (II) in Building Six (6); Lots One 1hrough 
Twch.·c ( 1-12) iuch1.'\ive, in l:h1ilding St'"·en (7); Lots One through '1\veh·e ( l-12) inclusive, in Dllilc.Jing 
Ei:!hl (~); Lots One through Twel"·e { 1·12) inclusive, in OuiiJing Nine (9}; Lots One through Twcl\'~; (I~ 
12) inclul>fvc, in Btl ilding Ten ( lU): Lots One through Tw~lvc ( 1- I 2) inclusive, in Ouih.ling Elcn:n ( J1 }; 
LoiS One through Twelve (1·12) inclusive, in Building Twch·c (12); l..ol> One througJ, Twch·c (1·12) 
inclusiw, in BulldingTbirh!~n (13); Lou Oue through Twelve (1-12), inclusive, in BuiiJing: Fourrccn 
(I 4)i Lots One through Twelve (1-12), inC"Iusi,·e, in Ouilding Fifteco (J S): Lots One tbrotJgh Twel;,.·e (I-
I 2) inclusive, in Building Sbtt<'ll (l6)i l.ots One duo ugh T\\o"CI\'C ( 1- L2) inclusive, in Building Se\'CPfeen 
(17): LoiS One through Twelve ( 1-12), inc!u,ivc, in Building F.:i~h!ccn (IS); Lots One (1 ), four (4), Nine 
(Y), Ttn (10) and Twelve (12) in lluilding Nin<te<n (19); and l.nt< Eleven (II) nnd Twch•e (12) in 
Building l'w<"nty {20) oJ'P,\lMIJ'.LA TO\\'tnJOMES- PI-I.-\SE 2 as sho\'on by map thcrcoJI' on tile in 
l11mk 115 of PlaHo. Piii;.C 49. in the Ofticc ul'the. Collnty He corder ofCinrk Clumry, Nc\'ada. 

!'.4rcd Throe Ill· 

The non-exclusi\'e easements appuncna.nt to the propeny described in P<~rcel.i One ( 1) and Two (2) oYer, 
across and for (he use ol'the flriv:nc Streets, Common Elements and Cummon Areas n.s d~;lineated upon 
1hc uf I' In! of I'ALMII.LA TOWNHO~f[S- PHASE 2, as shown by map !hereof on file in !look 11 S 
of Pl<.~ts, Pa~e t\9, in the Office of the County Recorder of Clark County, 'Nevada, llnd upon the Plitt <..'f 
AMENI>F:U l'LAT OF PAI.MILLA TOWNfiOMES- PHASE I, ns shown by m•p thereof on file in 
Book liS c.,f l'lats, Page 8, in the Office ofrhc County R~cordcr uf Clark County. Nevada! as further set 
forth in thai ~..:crt::~in Decbration of Cov-enauts, Comlltions anJ Restri~;tions imd Rcscrvnliun of En;ements 
fer P<~.lrnilla, recorded lkcemb~r I 0, 2003 in Book 20031210 ru; Docurncm No. 03076, Official Records, 
and in .Aunexation AmendmenB ther .. ·to r~;corded Augusr21, 2006 in nook 200608'21 as Document No. 
Q03685, rect;)rded S.::plcmb~.:r 6. 2006 in Oook. 20060CJ06 a!\ DOC\lment No. 003RI<, und recorded F\:hruary 
7, 2000 in Book 20060207 as Document Nn. 02991, and rccnn..lt~d ~-ebruary 27, 20U7 in Book 20t170227 
as D<X:umcnt No. 03972, Officinl Record.;. 

016075127001 O/S21943 _7 
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CLARIFICATION 

EXHIBIT A 

LEGAL DESCRIPTION OF PROPERTY 

The Property is located in Clark County, Nevada, and is legally described as follows: 

Parcel One (I): 

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES­
PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County 
Recorder of Clark County, Nevada, as amended by Certificate of Amendment recorded March 15, 
2005 in Book 20050315 as Document No. 02792, Official Records, and by Certificate of Amendment 
recorded March 16, 2005 in Book 20050316 as Document No. 04327, Official Records 

Parcel Two (2): 

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven (II) in Building Six (6); Lots One through 
Twelve (1-12) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building 
Eight (8); Lots One through Twelve (1-12) inclusive, in Building Nine (9); Lots One through Twelve 
(1-12) inclusive, in Building Ten (10); Lots One through Twelve (1-12) inclusive, in Building Eleven 
(II); Lots One through Twelve ( 1-12) inclusive, in Building Twelve (12); Lots One through Twelve 
(1-12) inclusive, in Building Thirteen (13); Lots One through Twelve (1-12), inclusive, in Building 
Fourteen (14); Lots One through Twelve (1-12), inclusive, in Building Fifteen (IS); Lots One through 
Twelve (1-12) inclusive, in Building Sixteen (16); Lots One through Twelve (l-12) inclusive, in 
Building Seventeen (17); Lots One through Twelve (1-12), inclusive, in Building Eighteen (18); Lots 
One(!), Four (4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots Eleven (II) 
and Twelve (12) in Building Twenty (20) ofPALMILLA TOWNHOMES- PHASE 2 as shown by 
map thereof on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark 
County, Nevada. 

Parcel Three (3 l: 

The non-exclusive easements appurtenant to the property described in Parcels One (I) and Two (2) 
over, across and for the use of the Private Streets, Common Elements and Common Areas as 
delineated upon the of Plat ofPALMILLA TOWNHOMES- PHASE 2, as shown by map thereof 
on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, Nevada, 
and upon the Plat of AMENDED PLAT OF PALMILLA TOWNHOMES- PHASE I, as shown by 
map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark 
County, Nevada, as further set forth in that certain Declaration of Covenants, Conditions and 
Restrictions and Reservation of Easements for Palmilla, recorded December 10,2003 in Book 
20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto 
recorded August 21, 2006 in Book 20060821 as Document No. 003685, recorded September 6, 2006 
in Book 20060906 as Document No. 00388, and recorded February 7, 2006 in Book 20060207 as 
Document No. 02991, and recorded February 27, 2007 in Book 20070227 as Document No. 03972, 
Official Records. 
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Raquel Hernandez 
LaSalle Bank National Association 
2571 Busse Road, Suite 300 
Elk Grove, IL 60007 

LaSalle ID: 

A moNo: 

Batch No. 

Batch Date 

1536-0148-000 
1146.001 

~Jioo8 
Documents Attached: 

Transmittal Log 

Ande""n, McCoy Ona PC 
100 N Broadw11y, Suite 2600 
Oklohoma Cil)', OK 73102 

• 

File Name: PALMILLA APARTMENTS 

Borrower: PALMILLA DEVELOPMENT CO., INC. 

Issue /D: MLCFC077 

Contributor: ARTESIA MORTGAGE CAPITAL CORPORA Tl 

Final Assignment of Mortgage V Recorded Original 

Combined wltil Final Asslgnmenl of Assign of Leases & Rents 

Pluse contatt Kelll Cunningllam at (405) 130-1021" 

I FOLLOiVUP 
User: Bates, Yverte 
Deal: MLCFC077 
Deal Key: I 536 
File Key: 19089755 

I l~m!M~I~I~IMWUII/~f~ 
•Dillll42• 

1536-0148-000 

vault Area: AISLE 54 - EGV 
3/12/2008 4:05:00PM 
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APN: 124-30-311-031 
124-30-312-014 and 015 
I 24-30-312-017 and 018 
124-30-312-025 through 169 
124-30-312-171 and 172 
124-30-312-177; and 
124-30-312-180 through 182 

Recording requested by 
and when recorded mail to : 

Name : Best & Flanagan LLP 
Attention: Thomas G. Garry 

Address: 225 South Sixth Street, Suite 4000 
City/State/Zip : Minneapolis, Minnesota 55402 

• 11111111111111111111111111111111111111111111 
20070330-0002947 

Fee: S26.00 
11/C Fee: $090 

03/30/2007 12:04:42 
T20070056264 
Requestor: 

EQUITY TITLE OF I£VRDA 

Debbie Conway SGI 
Clark County Recorder Pgs 13 

Assignment of Leases,Rents, 
Income and Profits 
(Title on Document) 

This page added to provide additional information required by N.R.S. Ill .312 
Sections 1-2. (Additional recording fee applies) 

This cover page must be typed or printed in black ink only. 
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APN: 124-30-312-014; 124-30-312-025 through 169, inclusive; 124-30-312-171 and 172; 124-30-312-
177; 124-30-312-180 through 182, inclusive; 124-30-311-031; 124-30-312-017 and 018; 124-30-312-022; 
124-30-312-015 

RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 

BEST & FLANAGAN LLP 
225 South Sixth Street, Suite 4000 
Minneapolis, Minnesota 55402 
Attn: Thomas G. Garry 

Order/Escrow No.: 07450038 
Loan No.: 010-00001895 

(SPACE ABOVE THIS LINE FOR RECORDER'S USE 

ASSIGNMENT OF LEASES, RENTS, INCOMf AND PROFITS 

THIS ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS (lhis "Assignment") is 
made as of March 28, 2007, by PALMILLA DEVELOPMENT CO., INC., a(n) Nevada corporation 
("Borrower"). This Assignment is being given to secure the payment of that certain Fixed Rate Note or 
even date herewith in the amount or Twenty Million One Hundred and Fifty Thousand and 00/100 Dollars 
($20, 150,000.00) (the "Note") executed by Borrower, payable to the order of ARTESIA MORTGAGE 
CAPITAL CORPORATION, a Delaware corporation. and its successors and assigns. having its principal 
office at 1180 NW Maple Street, Suite 202, Issaquah, Washington g8027 (the "Lender"). 

Borrower is justly indebted to Lender In the aggregate sum of Twenty Million One Hundred and 
Fifty Thousand and 00/100 Dollars ($20, 150,000.00), with Interest thereon as set forth in the Note, which 
Note is due and payable on or before April 11, 2018 (the "Maturity Date"); and 

Borrower is the present owner in fee simple of !hal certain piece, parcel or tract of real property 
more particularly described in Exhjbjt A attached hereto and by this reference incorporated herein (lhe 
"Property"); and 

Lender is the owner and holder of the Security Instrument (as defined in the Note) encumbering 
the Property, which Security Instrument secures the p~yment of the Note; and 

Lender, as a condition to making the aforesaid loan and to obtain additional security therefor, has 
required the execution of this Assignment by Borrower; and 
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NOW THEREFORE. in order to further secure the payment of tlle indebtedness of Borrower to 

Lender evidenced by tlle Note, which Note is secured by tlle Security Instrument, and for other good and 
valuable consideration, lhe receipt and sufficiency of which are hereby acknowledged, Borrower hereby 
irrevocably, absolutely, presently and unconditionally grants, sells, assigns, transfers, pledges and sets 
over to Lender, 

(a) any and all leases. contracts, subleases, licenses, franchises, concessions, occupancy 
agreements, rights to use or other agreements now or hereafter affecting all or any portion of the Property 
or the use or occupancy thereof, whether written or verbal (individually, a "Lease", collectively, the 
"Leases"), together with all of Borrower's right, title and interest in the Leases including all modifocations, 
amendments, extensions and renewals of the Leases and all rights and privileges incident tllereto and all 
demands or claims arising thereunder (including any cancellation fees or other premiums collected in 
connection with the Leases) or under any policies insuring against loss of renls or profits; 

(b) ali rents, royalties, issues,' revenues, profits, proceeds, Income and other benefits, 
·including accounts receivable, of, accruing to or derived from such Leases, or now due and which may 
hereafter become due under or by virtue of the Leases, including without limitation expenses paid by 
tenants (coll~tlvely, "Rents"), and 

(c) all security deposits, guaranties and other security now or hereafter held by Borrower as 
security for tlle performance of the obligalions of the tenants under such Leases. 

The foregoing assignment of Rents and Leases is intended by Borrower and Lender to create 
and shall be constJ1Jed to create a present and absolute assignment to Lender of all of Borrower's right, 
titie and interest in the Rents and in the Leases and shall not be deemed to create merely an assignment 
for security only for lhe payment of any indebtedness or the performance of any obligations of Borrower 
under any of the Loan Documents, as defined in the Security Instrument. This assignment is included 
within the text of the Security Instrument tor convenience only, but such inclusion shall not derogate from 
its effectiveness as a present and absolute assignment. Nothing contained herein shall operate or be 
construed to obligate Lender to perform any of the terms, covenants and conditions contained in any 
Lease or otherwise to impose any obligation upon Lender with respect to any Lease, including without 
limitation. any obligation arising out of any covenant of quiet enjoyment therein contained in the event tlle 
tenant under any such Lease shall have been joined as a party defendant in any action to foreclose end 
the estate of such tenant shall have been thereby terminated. Borrower and Lender further agree that, 
during tlle term of tlle Security Instrument, the Rents shall not constitute property of Borrower (or of any 
estate of Borrower) within the meaning of 11 U.S.C. §541, as may be amended from time to time. 

Borrower hereby represents and warrants that, to Borrowe~s knowledge, except as otherwise 
expressly set forth in the certified rent roll delivered to Lender: (i) Borrower has good title to the Leases 
and the full power and right to assign the Leases; (ii) no other persons have any title or interest in the 
Leases: (iii) the Leases are in full force and effect and have not been modified except as set forth in the 
certified occupancy statement delivered to and approved by Lender, {iv) there are no defaults under any 
of the Leases; (v) no other assignments of all or any portion of the Rents or the Leases exist or remain 
outstanding; {vi) all Rents due have been paid in full; (vii) none of the Rents reserved in the Leases have 
been assigned or otherwise pledged or hypothecated: (viii) none of the Rents have been collected tor 
more than one (1) month in advance (except a security deposit shall not be deemed nent coll~ted in 
advance); (lx) tlle property demised under the Leases have been completed and the tenants under the 
Leases have accepted the same and have taken possession of the same on a rent-paying basis; (x) there 
exist no offsets or defenses to the payment of any portion of the Rents; (xi) Borrower has received no 
notice from any tenant challenging lhe validity or enforceability of any Lease; (xli) there are no 
agreements with the tenants under the Leases other than expressly set forth In each Lease; (XIII) the 
leases are valid and enforceable against Borrower and the tenants set forth therein: (xiv) no Lease 
contains an option to purchase, right of first refusal to purchase, or any other similar provision; (xv) no 
person or entity has any possessory interest in, or right to occupy, the Property except under and 

2 
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pursuant to a Lease; (xvi) each Lease is subordinate to the Security Instrument, either pursuant to its 
terms or a recordable subordination agreement; (xvii) no Lease has the benefit of a non-disturbance 
agreement other than the non-disturbance agreements executed by the Lender in connection with the 
closing of the Loan and the non-disturbance provisions contained within the Lease(s) provided by the 
Borrower and reviewed by the Lender in connection with the Closing of the Loan; (xviii) all security 
deposits reialing to the Leases reflected on the certified rent roll delivered to Lender have been collected 
by Borrower; and (xix) no brokerage commissions or finders fees are due and payable regarding any 
Lease. 

Borrower agrees to take such action and to execute, deliver and record such documents as may 
be reasonably necessary to evidence such assignment, to establish the priority thereof and to carry out 
the intenl and purpose hereof. 

Borrower agrees to faithfully perform and discharge all of Borrower's obligalions as landlord or 
lessor under the Leases and to enforce all obligations undertaken by tenants thereunder. Borrower shall 
defend Lender in any aclion relaling to the Leases and shall indemnify, defend and hold Lender harmless 
from and against any claims of tenants or third parties with respect to the Leases. Borrower shall not 
receive or collect any Rents in advance of the date due or waive or defer any tenns of the Leases withoul 
the consent of Lender. Borrower shall not pledge, assign or encumber the Leases or any Rents or 
(except as is permitled by Section 1.26(b) of the Security Instrument) modify or lenninate the Leases, or 
permit any assignment or sublease thereunder, without the consent of Lender. Borrower irrevocably 
appoints Lender Its true and lawful atlorney-in-fact, at the option of Lender at any time and from time to 
time, to demand, receive and enforce payment, to give receipts, releases and satislaclions, and to sue, In 
the name of Borrower or Lender, lor all such Rents, and apply lhe same lo the indebtedness secured 
hereby. Borrower specifically agrees that all power granted to Lender under this paragraph may be 
assigned by Lender to its successors and assigns. 

AU initially capitalized terms used herein which are defined in the Security Instrument shall have 
the same meaning herein unless the context otherwise requires. 

ARTICLE 1 
REPRESENTATIONS, WARRANTIES, COVENANTS AND AGREEMENTS OF BORROWER 

1.1 Representations, Warranties, Covenants and Agreements of Borrower. In 
furtherance of the foregoing assignment, Borrower represents, warrants, covenants and agrees as 
follows: 

(a) Borrower represents and warranls \hal Borrower Is the owner in lee simple ollhe 
Property and has good Iitie to the Leases and Rents and has good right to assign the same, and lhat no 
other person, entity, firm or corporation has any right, title or interest therein; that Borrower has not 
previously sold, assigned, transferred, mortgaged or pledged the Leases or Rents: and that payment of 
any of the same has not otherwise been anlicipaled, waived, released, discounted, sel off or otherwise 
discharged or compromised. 

(b) Except as provided in Section 1.26 of the Security Instrument, Borrower agrees 
and warrants that. without the prior written consent of Lender, the terms of any Lease will nol be 
amended, altered. modified or changed In any manner whatsoever, nor will they be surrendered or 
canceled, nor will proceedings for dispossession or eviction of any lessee under any Lease be Instituted 
by Borrower. · 

(c) Borrower agrees and warrants that no request will be made of any lessee to pay 
any Rents, and no Rents will be accepted by Borrower. for more than one (1) month In advance of the 
date such Rents become due and payable under the terms of any and all Leases, it being agreed 
between Borrower and Lender that Rents shall be paid as provided in said Leases and not otherwise. 
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The foregoing shall not prevent Borrower from charging and collecting security deposits from each tenant 
leasing space at the Property, 

(d) Borrower authorizes Lender, by and through ils employees or agents or a duly 
appointed receiver, at its option, after the occurrence of an Event of Default, to enter upon the Property 
and to collect, in the name of Borrower, as Borrower's agent and lawful attorney (which appointment Is 
coupled with an interest), or in Lender's own name, any Rents accrued but unpaid and/or in arrears at the 
date of such default, ss well as the Rents thereafter accruing and becoming payable during the period of 
the continuance of such Event of Default or any other default. To this end, Borrower further agrees to 
cooperate with and facilitate, In all reasonable ways, Lender's collection of Rents and upon request by 
Lender, execute a written notice to each tenant, occupant or licensee directing said tenant, occupant or 
licensee to pay directly to Lender all Rents due and payable under the Leases; provided, however, that 
Lender may notify said tenant, occupant or licensee of the effectiveness of this Assignment without giving 
notice to Borrower or requesting Borrower to give such notice or join in such notice. 

(e) Borrower authorizes lender, upon such entry, at its option, to take over and 
assume the management, operation and maintenance of the Property and to perform all acts necessary 
and proper and to expend such sums out of the income of the Property as in Lender's sole discretion may 
be reasonable or necessary in connection therewith, in the same manner and to the same extent as 
Borrower theretofore might do. Borrower hereby releases all claims against Lender arising out of such 
management. operation and maintenance, except for the gross negligence or willful misconduct of 
Lender. 

(f) Borrower agrees to exec-ute. upon the request of Lender, any and all other 
instruments requested by lender to effectuate this Assignment or to accomplish any other purpose 
deemed by Lender to be necessary or appropriate in connection with this Assignment. 

(g) Borrower agrees and acknowledges that nothing in this Assignment shall be 
construed to limit or restrict In any way the rights and powers granted to Lender In the Note, the Security 
Instrument or any of the other Loan Documents. The collection and application of the Rents as described 
herein shall not constitute a waiver of any default or Event of Default which might at the time of 
application or thereafter exist under the Note, the Security Instrument or any of the other Loan 
Documents, and the exercise by Lender of the rights herein provided shall not prevent Lender's exercise 
or any rights provided under the Note, the Security Instrument or any of the other Loan Documents. 

ARTICLE 2 
ABSOLUTE ASSIGNMENT 

2.1 Grant of Revocable License to Collect Rents. So long as an Event of Default shall not 
have occurred and be continuing, Lender hereby grants to Borrower a revocable license to enforce the 
Leases, to collect the Rents, to apply the Rents to the payment of the costs and expenses incurred in 
connection with the Property and to any indebtedness secured thereby. If requested by Lender. Borrower 
shall (a) give written notice to the tenants under the Leases of the Assignment of Rents and Leases by 
Borrower to Lender herein and pursuant to Section 3.01 of the Security Instrument, of the grant of the 
revocable license by Lender to Borrower herein and pursuant to Section 3.02 of the Security Instrument, 
and of the respective rights or Borrower and Lender hereunder end under Article 3 of the Security 
Instrument; and (b) obtain such tenants' agreements to be bound by and comply with the provisions of 
such assignment and grant. All Leases hereafter executed with respect to the Property shall oontain a 
reference to the foregoing assignment and grant and shall state that the tenant executing, such Lease 
shall be bound by and shall comply with the provisions hereof. 

2.2 Revocation of License; Lender's Rights. Upon the occurrenca of an Event of Default 
and at any time thereafter during the continuance thereof, subject to applicable laws, the license granted 
to Borrower pursuant to Section 2.1 shall automatically be revoked. Upon such revocation. Borrower 
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shall promptly deli""' to Lender all Rents then held by or for the benefit of Borrower. Lender, in addition 
to any other rights granted to Lender under the Security Instrument, shall ha"e the right: (i) to notify the 
tenants under the Leases that Borrower's license to collect Rents has been revoked, and, with or without 
taking possession of the Property, to direct such tenant to thereafter make all payments of Rent and to 
perform all obligations under tts Lease to or for the benefit of Lender or as directed by Lender; (ii) to enter 
upon the Property and to take over and assume the management, operation and maintenance of the 
Property, to enforce all Leases and collect all Rents due thereunder, to amend, modify, extend, renew 
and terminate any or all Leases and execute new Leases; and (iii) to perform all other acts which Lender 
shall determine, in its sole discretion, to be necessary or desirable to carry out the foregoing. Each tenant 
under any Lease shall be entitled to rely upon any notice from Lender and shall be protected with respect 
to any payment of Rent made pursuant to such notice. Irrespective of whether a dispute exists between 
Borrower and Lender with respect to the existence of an Event of Default or the rights of Lender 
hereunder. The payment of Rent to Lender pursuant to any such notice and the performance of 
obligations under any Lease to or for the benefit of Lender shall not cause Lender to assume or be bound 
by the provisions of such Lease including but not limited to the duty to return any security deposit to the 
tenant under such Lease unless and to the extent such security deposit was paid to Lender by Borrower. 
Borrower agrees to indemnify, defend and hold Lender harmless from and against any and all tosses. 
claims, damage or liability arising out of any claim by a tenant with respect thereto. 

2.3 Application of Rents. All Rents received by Lender pursuant to this Assignment shall 
be applied by Lender, in its sole discretion, to any of the following: (i) the costs and expenses of 
collection. including, without limitation. reasonable attorneys' fees and receivership fees, costs and 
expenses: (ii) the costs and expenses incurred in connection with the management. operation and 
maintenance of the Property, including witllout limitation the payment of management f~es and expenses. 
taxes. assessments and insurance premiums; (iii) the establishment of reasonable reserves for working 
capital and for anticipated or projected costs and expense, induding, without limitation, capital 
improvements which may be necessary or desirable or reQuired by law: (iv) the performance of landlord's 
obligations under the Leases; and (v) the payment of any indebtedness then owing by Borrower to 
Lender. In connection therewith. Borrower further agrees that all Rents received by Lender from any 
tenant may be allocated first, il Lender so elects, to the payment of all current obligations of such tenant 
under its Lease and not to amounts which may be accrued and unpaid as of the date of revocation of 
Borrowe~s license to collect such Rents. Lender may, but shall have no obligation to. pursue any tenant 
for the payment of Rent which may be due under its Lease with mspect to any period prior to the exercise 
of Lender's rights hereunder or which may become due tllereafter. Borrower agrees that the collection of 
Rents by Lender and the application of such Rents by Lender to the costs. expenses and obligations 
referred to In this Section 2.3 shall not cure or waive any default or Event of Default or invalidate any act 
(including, but not limited to, any sale of all or any portion of the Property now or hereafter securing the 
Loan) done in response to or as a result of such default or Event of Default or pursuant to any notice of 
default or notice of sale Issued pursuant to any Loan Document. 

ARTICLE 3 
GENERAL 

3.1 Limitation of Lender'& Liability. Lender shall not be obligated to perform or discharge 
any obligation under the Leases hereby assigned or under'or by reason of this Assignment. and Borrower 
hereby agrees to Indemnify. hold harmless and defend Lender against any and all liability. toss or 
damage which Lender might incur under the Leases or under or by reason of this Assignment and of and 
from any and an claims and demands whatsoever which may be asserted against lender by reason of 
any alleged obligation or undertaking on Lender's part to perform or discharge any of the terms of such 
Leases, except for claims and demands artsing by reason of Lender's gross negligence or willful 
misconduct. 

3.2 Tenanfs Notification of Assignment. Upon request by Lender, at any time, Borrower 
will deliver a written notice to each of the tenants and lessees of the Property, which notice shall inform 
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such tenants and lessees of this Assignment and instruct them that upon receipt of notice by them from 
Lender of !he existence of a default by Borrower under !he Note, !he Security lnslrumenl or any of !he 
other Loan Documents, all rent due thereafter shall be paid directly to Lender. Any tenant or occupant of 
!he Property is hereby authorized and directed upon receipt of notice to it by the Lender to pay all Rents 
to Lender. 

3.3 Satisfaction of Security Instrument; Satisfaction of Assignment This Assignment 
shall remain in full force and effect as long as the indebtedness evidenced by the Note and secured by 
the Security Instrument nemains unpaid in whole or in part. It is understood and agreed that a complete 
release or satisfaction of the aforesaid Security Instrument shall operate as a complete release or 
satisfaction of all of Lender's rights and interest hereunder, and that recording of a satisfaction of the 
Security Instrument shall operate to satisfy this Assignment. 

3.4 No Mortgagee In Possession. Nothing contained in this Assignment shall be construed 
as constituting Lender a ·mortgagee in possession· in absence of the taking of actual possession of the 
Property by Lender. In the exercise of the powers herein granted Lender, no liability shall be asserted or 
enforced against Lender, all such liability being expressly waived and released by Borrower. Further, 
entry upon and taking possession of the Property by a receiver shall not constitute possession by Lender. 

ARTICLE4 
NEVADA PROVISIONS · 

4.1 Governing Provisions. In the event of any conflicts or inconsistencies between the · 
terms and conditions of this Article 4 and the remainder of this Assignment, the terms and conditions of 
this Article 4 shall control and be binding. but only to the extent of any such conflicts or inconsistencies. 

4.2 Revocation of License; Lender's Additional Rights. In furtherance of and not in 
limitation of any other provisions of this Assignment, including without limitation Section 2.2: 

Upon an Event of Default and at any time thereafter during the continuance thereof, subject to 
applicable laws. and whether before or after the institution of legal proceedings to foreclose the lien of the 
Security Instrument or before or after sale of the Property or during any period of redemption the Lender, 
without regard to waste, adequacy of the security or solvency of the Borrower, may declare all 
indebtedness secured hereby immediately due and payable, may revoke the privilege/license granted 
Borrower hereunder to collect the Rents of the Property, and may, at its option, without nolice in person 
or by agent, with or without taking possession of or entering the Property, with or without bringing any 
action or proceeding, or by a receiver duly appointed by a court, give, or require Borrower to give, notice 
to any or all tenants under any Leases authorizing and directing the tenant to pay the Rents to Lender or 
such receiver, as the case may be; collect all of the Rents; enforce the payment thereof and exercise all 
of the rights of the landlord under any Leases and all of the rights of the Lender hereunder; may enter 
upon, take possession of, manage and operate the Property. or any part thereo~ may cancel, enforce or 
modify the Leases, and fix or modify the Rents, and do any acts which the Lender deems proper to 
protect the security hereof with or without taking possession of the Property. The entering upon and 
taking possession of the Property, the collection of such Rents and the application thereof as aforesaid 
shalt not cure or waive any Event of Default or affect any notice of default or Invalidate any act done 
pursuant to such notice nor in any way operate to prevent the Lender from pursuing any other remedy 
which it may now or hereafter have under lhe terms of the Security Instrument or the Note or any other 
security securing the same. The rights hereunder shall In no way be dependent upon and shall apply 
without regard to whether the Property Is In danger of being lost, materially Injured or damaged or 
whether the Property Is adequate to discharge the Indebtedness secured hereby. The rights contained 
herein are in addition to and shall be cumulative with the rights given In any separate instrument, 
assigning any Leases and Rents and shall not amend or modify the rights in any such separate 
agreement. 
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4.3 Receiver. II an Event of Default shall occur, the lender shall be entitled as a mal\er of 

right without notice and without giving bond and without regard to the solvency or insolvency of the 
Borrower, or waste of the Property or adequacy of the security of the Property, to apply ex parte for the 
appointment of a receiver who shall have all the rights, powers and remedies as provided by law or as 
may be contained in any court decree applying such remedy and who shall collect and apply the Rents in 
such order as Lender may require to all expenses for management. operation and maintenance of the 
Property and to the costs and expenses of the receivership, Including, without limitation, reasonable 
attorneys' fees and the repayment of the indebtedness secured hereby. A court is authorized to appoint a 
receiver on request or petition of Lender, and Borrower lrrevpcably consents to the appointment of a 
receiver and waives any notice of application therefor. Borrower shall not contest the appointment of a 
receiver to operate the Property at any lime from and after the occurrence of an Event of Default 
including, without limitation, during \he institution ol foreclosure proceedings and shall peaceably turn 
over possession of the Property to such receiver upon request of Lender. 

4.4 Collection of Rents. Lender may exercise, in Lende(S or Borrower's name, all rights 
and remedies available to Borrower with respect to t~e collection of Rents. The Lender Is also specifically 
empowered to endorse the name of the Borrower, or any subsequent owner of the Property, on any 
checks, notes, or other instruments for the payment of money, to deposit the same in bank accounts, to 
give any and all acquittances or any other instrument in relation thereto in tne name of the Borrower, and 
to institute, prosecute, settle, or compromise any summary or legal proceedings in the name of the 
Borrower or in the name of the Lender for the recovery of such rents, income or profits, or for the recovery 
of any damages done to the Property or for the abatement of any nuisance thereon, and to defend any 
legal proceedings brought against the Borrower arising out of the operation of the Property. The 
Borrower will reimburse the Lender for any charges, expenses or fees, Including attorneys, fees and 
costs, incurred by the Lender. 

4.5 Application of Rents. In no event will this Assignment reduce the indebtedness owing 
under the terms of, and evidenced by, the Nota or otherwise secured by the SeCIJrity Instrument and this 
Assignmenl, except only to the extant, if any, that Rants are actually received by Lender and applied as 
payment of the indebtedness secured hereby. Without impairment of its rights hereunder, Lender may, at 
its option. at any time and from time to time, release to Borrower Rents so received by Lender or any part 
thereof. 

4.6 Enforcement Lender may enforce this Assignment without first resorting to or 
exhausting any security or collateral for the indebtedness. As used in this Assignment. the word "lease" 
shall mean "sublease· if the Security Instrument is on a leasehold. 

4.7 References to Other Documents. The Note and Security Instrument are hereby made 
a part hereof as if expressly set forth herein. Wherever the Note or Security Instrument are Inconsistent 
with the terms hereof, the provisions which Impose the greater or more stringent requirements, liability 
and obligations upon the Borrower shalt govern and prevail. 

ARTICLE 5 
MISCELLANEOUS 

5.1 Remedies Cumulative. It is understood and agreed that the Lender's rights and 
remedies under this Assignment are not to be deemed to be mutually exclusive and Lender may pursue 
all such remedies simultaneously. 

5.2 Captions. The captions set fo~ at the beginning of the various paragraphs of this 
Assignment are for convenience only and shall not be used to interpret or construe the provisions of this 
Assignment. 
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5.3 Invalidity of. Certain Provisions. Every provision of lhis Assignment Is intended to be 

severable: In the event any term or provision hereof is declared to be illegal, invalid or unenforceable for 
any reason whatsoever by a court of competent jurisdiction, such illegality, invalidity or unenforceability 
shall not affect the balance of the terms and provisions hereof, which terms and provisions shall remain 
binding and enforceable. 

5.4 Successors and Assigns. The provisions of this Assignment shall inure to the benefit 
of Lender and its successors and assigns, and shall be binding upon Borrower, its heirs, personal 
representatives, successors and assigns. The cr~ation of rights and powers under this Assignment in 
favor of, or available to, Lender shall, in no way whatsoever, be construed to Impose concomitant duties 
or obligations on Lender in favor of Borrower except as expressly set forth herein. 

5.5 Governing Law. This Assignment is executed and delivered as additional security for a 
loan transaction governed by and negotiated and consummated in the County and Stale where the 
Property is located and is to be governed by and construed according to the laws of the State where the 
Property is located, and if controlling, by the taws of the United States. 

5.6 Amendments. This instrument cannot be waived, changed, discharged or terminated 
orally, but only by an instrument in writing signed by the party against whom enforcement of any waiver, 
change, discharge or termination is sought. 

5.7 Interpretation. In this Assignment the singular shall include the plural and the masculine 
shall include the feminine and neuter and vise versa, if the context so requires. 

5.8 Counterparts. This document may be executed and acknowledged in counterparts, all 
of which executed and acl<nowledged counterparts shall together constitute a single document. 
Signature and acknowledgment pages may be detached from the counterparts and attached to a single 
copy of this document to physically form one document, which may be recorded. 

5.9 Construction of this Assignment. Borrower and Lender agree that this Assignment 
shall be inlerpreted in a fair, equal and neutral manner as to each of the parties. 

[SIGNATURE PAGE(S) ATTACHED) 
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IN WITNESS WHEREOF, lhe Borrower has execuled this Assignmenl as of !he day and year first 

above written. 

STATE OF------

COUNTY OF-----

PALMILLA DEVELOPMENT C ., 
a Nevada corporation 

By: 
Hagal Rapa 

This Instrument was acknowledged before rne on -----· 2007, by Hagai Rapaport, the 
President of Palmilla Developmenl Co., Inc., a Nevada corporation. 

THIS DOCUMENT WAS DRAFTED BY: 

Thomas G. Garry 
BEST & FLANAGAN LLP 
225 South Sixth Slreet 
Suite 4000 
Minneapolis, Minnesota 55402 
(612) 339-7121 

Nolary Public 
My Commission Expires: 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

On Jt .. rw)., .S..'l), 'Wo1 , before me, 
7 Oele 

personally appeared 

_,ro personally known to me 

0 proved to me on the basis of satisfactory evidence 
to be the person(sj whose name~) islam subscribed 
to the within instrument and acknowledged to me that 
hels.b&AAey executed the same in his/R<iF,~AeiF 
authorized capacity(ies), and that by hi~ 
signature(st- on the instrument the perso~). or the 
entity upon behalf of which the person(e) acted, 
executed the instrument. 

WITNESS my hand and official seal. 

g. V:-t.,:t... 
OPnONAL---------------------

Though the information below Is not required by Jaw. 11 msy prove vaJuab/8 to persons relying on the document 
and covfd prBvent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 
litle or Type of Document:-----------------------------

Document Date: ___________________ Number of Pages:-------

Signer(s) Other Than Named Above:-------------------------

Capaclty(las) Claimed by Slgner(s) 
Signer's Name:-------------
0 Individual 
0 Corporate Officer- Title(s): --------
0 Partner - 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 

0 Other:---------

Signer Is Representing: -----

Signer's Name:-------------
0 Individual 
0 Corporate Offocer -litle(s): --------
0 Panner - 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 

0 Other:---------

Signer Is Representing: -----
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EXHIBIT A 

LEGAL DESCRIPTION OF PROPERTY 

The Propelty is located in Clark County, Nevada, and is legally described as follows: 

P:lrcel One fl ): 

Lot Sovcn (i) in lluilding Tho·oo (J) of AII-U:NJ>Elli'LA T OF PALMJLLA TOWNHOMES­
I'HASf; I, os sl>own by mop thereof on file in Oook 118 of Plats, PageS, in the Office of1he Count)' 
Rccon.kr QfCinrk Counry. Nevada, ns ilmendt:d by Certificate of Anu:ru.hncnl reoorded March 15, 2005 in 
Book 200503 IS as Document No. 02792, Official Records, and by Cenificat~ of Amendment rL--cmded 
Mordt 16, 2005 in Uook 200503 16 as Document No. 04327, Onicinl Records 

Lt•ts Three (3), Sc•·cn (7), Eig1u (8), Ten ( 10) nnd EIC\'Clt (II) in lluilding Six (6); Lots One thrvugh 
Twelve (1-12) inclu~ive, in Building s~"·en (7); Lou One through Twel\·c ( 1-12) inclusive, in Building 
~:lghl (~);Lots One through Twel•·e (l-12) inclusive, in Building l"ine (9); Lots One 1hrough Twelve (I· 
12) inclusive, in Building T•n (10); Lots One through Twelve (1·12) inclusive, in Ouilding Eleven (II); 
Le>\S One through Twelve (1·12) inclusive, in Building Twch·c (ll); Lot> One through Twelve (1-12} 
indusivc, in Building TbincEn {13); Lols One through ·rwclve ( 1-12). indusive, in Building Fourlccn 
( 14); Lots One 1hrough Twelve (1·12), inclusive, in Ouilding t'ifteeo (IS); Lots One through Twelve (I· 
12) inclusive, in Duilding Sh:tccn (16); Lots One through Twch·e (1-12) inclush•c, in Building_ Se\'cnteen 
(17); Lots One thr<>ugh Twelve ( 1·12), inclusive, in Ouilding ~;igbtccn (18); Lots One (I), Four (4), Nino 
(9), Ten (10) und Twelve(l2} in lluildingNincte.n (19);and Lots Eleven (II) and Twel••e (12) in 
13\lilding Twenty (20) ofl'1\LMII.I .. A TOWNHOMf.S- PHASF.l n.< shown by map thereof on lile in 
Oook 115 of Plats. Page 49, in the OOicc of the County Recorder or Clark County, Nev>da. 

Parcel Titre~ (3 ); 

The non·exclu~ive eilsemenu appuT1ennnt to the property described in l'arcel~ One ( 1) und Two (2) O\'CT, 
ucross and for rhe use ofthe Private Streets, Comm(ln Elcmenls and Common Areas o..s dclincnt¢d upon 
tho of l'lat ofi'ALMII.LA TOWNHOM:ES- PIL\SE 2, ns shown by map thereor on file in l:look 115 
of PIL~ts, l'ngc tl9, in the Office of the County Recorder of Clark Count)', N\!voda, and upon tflc Pial of 
AMENilElii'LAT OF PAI.MILLA TOWNHOIIIES -PHASE J, as shown by m:op thereoron file in 
!look 11 S <•f !'lots, Pogo 8, in the Ollice or the Cotmty Recorder of Clurk County, Ncvuda, as funher set 
forth in that ccrto.in Dcclanuinn ofCovcnams, Cvnditions and Ret.trictions and Reservation of Easements 
for l'alntillo, recorded O<cemb<r I 0, 2003 in Book 20031210 as Documcm No. 03076, Officiul Records, 
nnd in Ann¢:<aliou Amendments thcn:tu ro~.:orded August21, 2006 in Dock 20060821 as Docum~nl No. 
003665, rccorde<i Scptemb<r 6, 2006 in Book 20060906 as Document No. 00388, and recorded February 
7, 2006 in Book 20060207 ns Document No. 02991, and recorded february 27, 2007 in !look 20070227 
as Document No. 03972, Otlicial Records. 

0 16075!27001 0/52193 7-4 
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CLARIFICATION 

EXHIBIT A 

LEGAL DESCRIPTION OF PROPERTY 

The Property is located in Clark County, Nevada, and is legally described as follows: 

Parcel One (!): 

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES­
PHASE I, as shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County 
Recorder of Clark County, Nevada, as amended by Certificate of Amendment recorded March 15, 
2005 in Book 20050315 as Document No. 02792, Official Records, and by Certificate of Amendment 
recorded March 16, 2005 in Book 20050316 as Document No. 04327, Official Records 

Parcel Two (2): 

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven (II) in Building Six (6); Lots One through 
Twelve ( 1-12) inclusive, in Building Seven (7); Lots One through Twelve (1·12) inclusive, in Building 
Eight (8); Lots One through Twelve (1-12) inclusive, in Building Nine (9); Lots One through Twelve 
(J.l2) inclusive, in Building Ten (10); Lots One through Twelve (l-i2) inclusive, in Building Eleven 
(11); Lots One through Twelve (1-12) inclusive, in Building Twelve (12); Lots One through Twelve 
(I -12) inclusive, in Building Thirteen (13); Lots One through Twelve (i-12), inclusive, in Building 
Fourteen (14); Lots One through Twelve (1·12), inclusive, in Building Fifteen (IS); Lots One through 
Twelve (1-12) inclusive, in Building Sixteen (16); Lots One thr<>ugh Twelve (1-12) inclusive, in 
Building Seventeen (17); Lots One through Twelve (1-12), inclusive, in Building Eighteen (18); Lots 
One (I), Four (4), Nine (9), Ten (I 0) and Twelve (12) in Building Nineteen (19); and Lots Eleven (II) 
and Twelve (12) in Building Twenty (20) ofPALMILLA TOWNHOMES- PHASE 2 as shown by 
map thereof on file in Book II 5 of Plats, Page 49, in the Office of the County Recorder of Clark 
County, Nevada. 

Parcel Three (3): 

The non-exclusive easements appurtenant to the property described in Parcels One (I) and Two (2) 
over, across and for the use of the Private Streets, Common Elements and Common Areas as 
delineated upon the of Plat of PALMJLLA TOWNHOMES -PHASE 2, as shown by map thereof 
on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, Nevada, 
and upon the Plat of AMENDED PLAT OF PALMILLA TOWNHOMES- PHASE I, as shown by 
map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark 
County, Nevada, as further set forth in that certain Declaration of Covenants, Conditions and 
Restrictions and Reservation of Easements for Palmilla, recorded December 10, 2003 in Book 
20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto 
recorded August 21, 2006 in Book 20060821 as Document No. 003685, recorded September 6, 2006 
in Book 20060906 as Document No. 00388, and recorded February 7, 2006 in Book 20060207 as 
Document No. 02991, and recorded February 27,2007 in Book 20070227 as Document No. 03972, 
Official Records. 
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. THIS DOCUMENT PREPARED BY AND 
UPON RECORDATION RETURN TO: 

. VANESSA ORTA, ESQ. 
ANDERSON, McCOY & ORTA, P.C. 
I 00 North Broadway, Suite 2600 
Oklahoma City, Oklahoma 73102 
Telephone: 888-236-0007 
AMO File No. 1146.001 
Loan/Property Name: PALMILLA APARTMENTS 
Custodian ID No. I 536-0148-000 
County of Clark, Nevada 

• 
111111 II 111111111111111111111111111111111111 
20080103-0000543 

Fee: $16.00 
N/C Fee: $0.00 

01/QJ/2008 09:28: 18 
!20080000903 
Requestor; 
ANDERSON MCCOY & ORTA 

Debbie Conway BRT 
Clark County Recorder Pss: 3 

APN: 124-30-311-031; 124-30-312-014 and 015; 124-30-312-017 and 018; 124-30-312-025 thru 169; 
124-30.312-171 and 172; 124-30-312-177; and 124-30.312-18- thru 182 

ASSIGNMENT OF COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, 
FIXTURE FILING FINANCING STATEMENT AND ASSIGNMENT OF LEASES, 

RENTS, INCOME AND PROFITS 
AND 

ASSIGNMENT OF ASSIGNMENT OF LEASES AND RENTS 

KNOW THAT 

ARTESIA MORTGAGE CAPITAL CORPORATION, a Delaware corporation, 
having an address at 1180 NW Maple Street, Suite 202, Issaquah, Washington 98027, · 
("Assignor"), 

For valuable consideration paid by: 

LASALLE BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR THE 
REGISTERED HOLDERS OF ML-CFC COMMERCIAL MORTGAGE TRUST 2007-7, 
COMMERCIAL MORTGAGE PASS-THROUGH CERTIFICATES, SERIES 2007-7, 
having an address of 135 South LaSalle Street, Suite 1640, Chicago, lllinois 60603, 
("Assignee"), 

the receipt and sufficiency of which is hereby acknowledged, Assignor does hereby grant, 
bargain, sell, convey, assign, transfer, and set over, without recourse, representation and 
warranty, except as set forth in that certain related Mortgage Loan Purchase Agreement, all of 
Assignor's right, title and interest, of any kind whatsoever, including that of mortgagee, 
beneficiary, payee, assignee or secured party (as the case may be), in and to the following: 
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Commercial Deed of Trust, Security Agreement, Fixture Filing Financing 
Statement and Assignment of Leases, Rents, Income and Profits (as same 
may have been amended) by YORK NEVADA MANAGEMENT, LLC II, a 
Nevada limited liability company, ("Borrower") to Assignor, and recorded 
April 13, 2007, as Instrument Number 20070413-0000918, in the Real Estate 
Records pertaining to land situated in the State of Nevada, County of Clark 
("Real Estate Records"); 

Assignment of Leases, Rents, Income and Profits (as same may have been 
amended) by Borrower to Assignor and recorded April 13, 2007, as 
Instrument Number 200704 l 3-00009 l 9, in the Real Estate Records; 

TO HAVE AND TO HOLD the same unto the Assignee and to the successors, legal 
representatives and assigns of the Assignee forever. 

IN WITNESS WHEREOF, the Assignor has caused these presents to be effective as of June 13, 
2007. 

(The remainder of this page has been intentionally left blank.) 
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TOGETHER WITH THE NOTE OR NOTES THEREIN DESCRI6ED OR REFERRED TO, THE MONEY 
DUE AND TO BECOME DUE THEREON WITH INTEREST, AND ALL RIGHTS ACCRUED OR TO 
ACCRUE UNDER SAID COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, FIXTURE 
FILING FINANCING STATEMENT AND ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS. 

DATED: A P11..i ( 

PRINT NAME: -:Tf:«J1f f-/oFF!f()C 

STATE OF WASHINGTON 

COUNTY OF KING 

ARTESIA MORTGAGE CAPITAL CORPORATION, 
a Delaware corporation 

BY: duw ft'"' 114 
NAME: Diana Kelsey Kulas 

TITLE: Managing Director 

On this ..j_~ day of April, 2007, before me, the undersigned, a Notary Public in and for the State of 
Washington, duly commissioned and sworn, personally appeared Diana Kelsey Kulas, to me known to 
be the Managing Director of ARTESIA MORTGAGE CAPITAL CORPORATION, a Delaware corporation, 
the cocp~ration thai executed tho foregoing inclrumant and acknowledged the said instrument to be the 
free and voluntary act of and deed of said corporation, tor the uses and purposes therein mentioned, and 
on oath stated that she is authorized to execute the said instrument and that the seal aHixed is the 
corporate seal of said corporation. 

Witness my hand and seal the day and year first above written. 

Ol6o75n7V0541544748_1 

Notary Public residin9, at"' .,!;;,,.onn, VJ 11 
Print Name: B .S!>M n NS-S'o II 
My Commission Expires: 3-'l.)•Jio!l 

DO NOT WRITE 6~LOW THIS LINE. Page2 
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LaSalle Global Trust Services 

June 30, 2008 

NOTICE OF RESIGNATION OF TRUSTEE 

To: The parties listed on Schedule A 

RE: ML-CFC Commercial Mortgage Trust 2007-7, 
Commercial Mortgage Pass-Through Certificates Series 2007-7 

Reference is hereby made to the Pooling and Servicing Agreement, dated as of June I, 
2007 (the "Pooling Agreement"), by and among Merrill Lynch Mortgage Investors, Inc., as 
Depositor, Midland Loan Services, Inc., as Master Servicer No.I, Wachovia Bank, National 
Association, as Master Servicer No.2, Midland Loan Services, Inc., as Special Servicer, and 
LaSalle, as Trustee and as Custodian. Capitalized terms used but not defined herein shall have 
the respective meanings assigned thereto in the Pooling Agreement. 

In connection with the pending acquisition by Bank of America Corporation of 
Countrywide Financial Corporation, scheduled to close July I, 2008, and pursuant to Section 
lLQZ(ill of the Pooling Agreement, LaSalle hereby resigns as Trustee, Certificate Registrar, 
Authenticating Agent and REMIC Administrator under the Pooling Agreement, effective as of 
the date hereof. 

This notice shall also satisfy the notice requirements with respect to resignation of the 
Trustee set forth in Section I I. I I of the Pooling Agreement. 

OIIKYC!al~r 

LASALLE BANK NA T!ONAL ASSOCIATION 

By: Cf4!.4: 
Name: Peter Sabhch 
Title: Assistant Vice President 

CMSS Services, 1L4w,35·16·25 
135 S. LaSalle Stnet, Chicago, IL 60603 
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SCHEDULE A 

LaSalle Global Trust Services 

Merrill Lynch Mortgage Investors, Inc. 
c/o Global Commercial Real Estate 
4 World Financial Center, 16"' Floor 
250 Vesey Street 
New York, New York 10080 
Attn: David M. Rodgers 

Merrill Lynch Mortgage Investors, Inc. 
4 World Financial Center, 121

h Floor 
250 Vesey Street 
New York, New York 10080 
Attn: General Counsel for Global Commercial 
Real Estate in the Office of the General 
Counsel 

Midland Loan Services, Inc. 
I 0851 Mastin, Building 82, 7111 Floor 
Overland Parle, Kansas 66210 
Attn: President 

Facsimile: 913.253.9001 

Moody's Investors Services, Inc. 
7 World Trade Center 
250 Greenwich Street 
New York, New York 10007 
Attn: Commercial Mortgage Surveillance 

Certificateholders 

Non-Trust Noteholders 

Merrill Lynch Mortgage Investors, Inc. 
c/o Global Commercial Real Estate 
4 World Financial Center, J61

h Floor 
250 Vesey Street 
New York, New York I 0080 
Attn: Director ofCMBS Securitizations 

Wacbovia Bank, National Association 
8739 Research Drive, URP4 
Charlotte, North Carolina 28262-1075 
Re: ML-CFC Commercial Mortgage Trust 
2007-7, Commercial Mortgage Pass-Through 
Certificates, Series 2007-7 

Facsimile: 704.715.0036 

Dechert LLP 
30 Rockefeller Plaza 
New York, New York 10112 
Attn: Stephanie M. Tita 

Facsimile: 212.698.3599 

Standard & Poor's Ratings Services, a division 
of TI1e McGraw Hill Companies, Inc. 
55 Water Street 
New York, New York I 0041 
Attn: CMBS Surveillance Group 

Controlling Class Representative 

CMBS &:lrvlces, ll4·135-16-25 
135 5. LeSalh Street. Chicago, ll 60603 
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MAC N2702·011 
9062 Old Annapofis Road 
Columbia, MD 2 \Q4S 
410884-2000 
410715·2380Fax 

Wells Fargo B..,t.N.A. 

NOTICE OF APPOINTMENT OF SUCCESSOR TRUSTEE 

To: The parties listed on Schedule A 

RE: ML-CFC Commercial Mortgage Trust 2007-7, 
Commercial Mortgage Pass-Through Certific;ates Series 2007-7 

Reference is hereby made to the Pooling and Servicing Agreement, dated as of June I, 
2007 (the "Pooling Agreement''), by and among Merrill Lynch Mortgage Investors, Inc., as 
depositor, Midland Loan Services, Inc., as Master Servicer No. I and as Special Servicer, 
Wachovia Bank, National Association, as Master Servicer No.2, and LaSalle, as Trustee and 
Custodian. Capitalized terms used but not defined herein have the respective meanings assigned 
thereto in the Pooling Agreement. 

Pursuant to Section 8.08(c) of the Pooling Agreement, notice is hereby provided that 
LaSalle has resigned as Trustee and Wells Fargo Bank, N.A. ("Wells Fargo") has been appointed 
as successor Trustee pursuant to Section 8.07 of the Pooling Agreement. LaSalle, as agent on 
behalf of Wells Fargo, as successor Trustee, will continue to make available each month the 
Distribution Date Statement on its website, located at www.etrustee.net. The address of the 
corporate trust office for Wells Fargo is: 

Wells Fargo Bank, N.A. 
9062 Old Annapolis Road 
Columbia, Maryland 21045 
Attention: Corporate Trust Services (CMBS)---ML-CFC 2007-7 
Tel: (410) 884-2000 
Fax: (410) 715-2380 

Pursuant to Sections 5.02(a), 8.12 and 8.14 of the Pooling Agreement notice is also 
hereby provided that Wells Fargo has appointed LaSalle to act as Certificate Registrar, 
Authenticating Agent and REMIC Administrator, respectively, in accordance with the terms of 
the Pooling Agreement. 

WELLS FARGO BAN~ N.A., 

~Tru<~ ~ 
' 

By· /; N~Q :fL 
Tnle: Vice President 
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SCHEDULE A 

Merrill Lynch Mortgage Investors, Inc. Merrill Lynch Mortgage Investors, Inc. 
c/o Global Commercial Real Estate c/o Global Commercial Real Estate 
4 World Financial Center, 16th Floor 4 World Financial Center, 16th Floor 
250 Vesey Street 250 Vesey Street 
New York, New York 10080 New York, New York 10080 
Attn: David M. Rodgers Attn: Director ofCMBS Securitizations 

Merrill Lynch Mortgage Investors, Inc. 
4 World Financial Center, 12th Floor 

Midland Loan Services, Inc. 
I 0851 Mastin, Building 82, 7th Floor 

250 Vesey Street Overland Park, Kansas 66210 
New York, New York 10080 Attn: President 
Attn: General Counsel for Global Commercial 
Real Estate in the Office of the General Facsimile: 9\3.253.9001 
Counsel 

Wachovia Bank, National Association Dechert LLP 
8739 Research Drive, URP4 30 Rockefeller Plaza 
Charlotte, North Carolina 28262-1075 New York, New York 10112 
Re: ML-CFC Commercial Mortgage Trust Attn: Stephanie M. Tita 
2007-7, Commercial Mortgage Pass-Through 
Certificates, Series 2007-7 Facsimile: 212.698.3599 

Facsimile: 704.715.0036 

LaSalle Bank National Association Non-Trust Noteholders 
135 South LaSalle Street, Suite 1625 
Mailcode: IL4-l3S-16-2S 
Chicago, Illinois 60603 

Certificateholders 
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December 30, 2008 

NOTICE OF RESIGNATION OF TRUSTEE 

Corpoi'Bte Trust Services 
MAC N2702-011 
9062 Old Annapolis Road 
Columbla,MD21045 
410 884-2000 
410 715-2380 Fax 

To: The parties listed on Schedule A 

RE: ML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through 
Certificates Series 2007-7 

Reference is hereby made to the Pooling and Servicing Agreement, dated as of June I, 
2007 (the "Pooling Agreement"), by and among Merrill Lynch Mortgage Investors, Inc., as 
Depositor, Midland Loan Services, Inc., as Master Servicer No.I, Wachovia Bank, National 
Association, as Master Servicer No.2, Midland Loan Services, Inc., as Special Servicer, Wells 
Fargo Bank, N.A. ("Wells Fargo"), as Trustee and Bank of America, N.A., successor by merger 
to LaSalle Bank NationS! Association, as Custodian. Capitalized terms used but not defined 
herein shall have the respective meanings assigned thereto in the Pooling Agreement. 

In cormection with the pend\ng acquisition of Wachovia Corporation, the parent company 
of Wachovia Bank, Natiomil Association and the indirect parent corpomtion of Wachovia 
Commercial Mortgage Securities, Inc., by Wells Fargo & Company, the parent co~mtion of 
Wells Fargo Bank, N.A. which is scheduled to close at 11:59 p.m. on December 31,~008 (the 
"Acquisition Closing Date"), under applicable Jaw, Wells Fargn is required to resign as trustee 
from various securitization transactions, including the above-referenced transaction, by the 
Acquisition Closing Date. Pursuant to Section 8.07(a) of the Pooling Agreement, Wells Fargo 
hereby resigns as Trustee, Certificate Registmr, Authenticating Agent, and REMIC 
Administmtor under the Pooling Agreement, effective as of December 31, 2008. 

For purposes of clarification, the resignation of Wells Fargo, as Trustee, Certificate 
Registrar, Authentic;rting Agent, and REMIC Administrator under the Pooling Agreement shall 
be deemed to occur at the last moment of time on December 31, 2008. U.S. Bank National 
Association will be appointed as successor trustee and such appointment shall be deemed to 
occur at the first moment of time on January I, 2009. 

'Ibis notice shall also satisfY the notice requirements with respect to resignation of the 
TruStee set forth in Section 11.11 of the Pooling Agreement. 

WELLS FARGO BANK, N.A. 

By:__._.f1""'4?""'". A""""""-~ _,..,Q"""._,._ful;&===-­
Name: Elisabeth A. Brewster 
Title: Vice President 



000117

000117

000117 00
01

17

.. • • 
SCHEDULE A 

Merrill Lynch Mortgage Investors, Inc. Merrill Lynch Mortgage Investors, Inc. 
c/o Global Commercial Real Estate c/o Global Commercial Real Estate 
4 World Financial Center, I 6'h Floor 4 World Financial Center, 16'h Floor 
250 Vesey Street 250 Vesey Street 
New York, New York 10080 New York, New York 10080 
Attn: David M. Rodgers Attn: Director of CMBS Securitizations 

Merrill Lynch Mortgage Investors, Inc. Wachovia Bank, National Association 
4 World Financial Center, 12m Floor NC 1075, 9th Floor 
250 Vesey Street 201 South College Street 
New York, New York 10080 Charlotte, NC 28244-1075 
Attn: General Counsel for Global Commercial Re: ML-CFC Commercial Mortgage Trust 
Real Estate in the Office of the General 2007-7 Commercial Mortgage Pass-Through 
Counsel Certificates, Series 2007-7 

Facsimile: 704.715.0036 

Midland Loan Services, Inc. DechertLLP 
10851 Mastin, Building 82, 7lh Floor 3 0 Rockefeller Plaza 
Overland Park, Kansas 66210 New York, New York 10112 
Attn: President Attn: Stephanie M. Tita 

-
Facsimile: 913.253.9001 Facsimile: 212.698.3599 

Moody's Investors Services, Inc. Standard & Poor's Ratings Services, a division 
7 World Trade Center of The McGraw Hill Companies, Inc. 
250 Greenwich Street 55 Water Street 
New York, New York 10007 New York, New York 10041 
Attn: Commercial Mortgage Surveillance Attn: CMBS Surveillance Group 

Certificateholders Controlling Class Representative 

Non-Trust Noteholders 
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Corporate Trust SefVices 
Rookery Building 
209 South LaSalle Street, Suite 300 
Chicago, ll 60604 

January 2, 2009 

NOTICE OF APPOINTMENT OF SUCCESSOR TRUSTEE 

To: The parties listed on Schedule A 

RE: ML-CFC Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through Certificates, Series 2007-7 

Reference is hereby made to the Pooling and Servicing Agreement, dated as of June I, 
2007 (ihe "Pooling Agreement"), by and among Merrill Lynch Mortgage Investors, Inc., as 
depositor, Midland Loan Services, Inc., as Master Servicer No.I and as Special Servicer, 
Wachovia Bank, National Association, as Master Servicer No.2, Wells Fargo Bank, N.A. 
("Wells Fargo"), as Trustee and Bank of America, N.A., successor by merger to LaSalle Bank 
National Association, as Custodian. Capitalized terms used but not defined herein have the 
respective meanings assigned thereto in the Pooling Agreement. 

Pursuant to Section S.OS(c) of the Pooling Agreement, notice is hereby provided that 
Wells Fargo has resigned as Tmstee and U.S. Bank National Association ("U.S. Bank") has been 
appointed as successor Trustee pursuant to Section 8.07 of the Pooling Agreement. Bank of 
America, N.A., as agent on behalf of U.S. Bank, as successor Trustee, will continue to make 
available each month the Distribution Date Statement on its website, located at 
www.etrustee.net. The address of the corporate trust office for U.S. Bank is: 

U.S. Bank National Association 
209 South LaSalle Street Suite 300 
Chicago, lllinois 60604 
Tel: 312-325-8904 
Fax: 312-325-8905 
Attention: ML-CFC 2007-7 

Pursuant to Sections 5.02(a}, 8.12 and 8.14 of the Pooling Agreement notice is also 
hereby provided that U.S. Bank has appointed Bank of America, N.A. to act as Certificate 
Registrar, Authenticating Agent and REMIC Administrator, respectively, in accordance with the 
terms of the Pooling Agreement. 

U.S. BANK NATIONAL ASSOCiATiON 
as Trustee 

By:.--:-L-OL~ll/1/le~=~=-=· .-.·:.......$l~. 
Namc:Melissa A. Rosa! 
Title: Vice President 
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SCHEDULE A 

Merrill Lynch Mortgage Investors, Inc. Merri II Lynch Mortgage Investors, Inc. 
c/o Global Commercial Real Estate c/o Global Conm1ercial Real Estate 
4 World Financial Center, 16'h Floor 4 World Financial Center, l6'h Floor 
250 Vesey Street 250 Vesey Street 
New York, New York 10080 New York, New York l 0080 
Attn: David M. Rodgers Attn: Director of CMBS Securitizations 

Merrill Lynch Mortgage Investors, Inc. Midland Loan Services, Inc. 
4 World Financial Center, 12'h Floor 10851 Mastin, Building 82, 7'11 Floor 
250 Vesey Street Overland Park, Kansas 6621 0 
New York, New York 10080 Attn: President 
Attn: General Counsel for Global Conunercial 
Real Estate in the Office of the General 
Counsel 

Facsimile: 913.253.9001 

Wachovia Bank, National Association Dechert LLP 
NC I 075, 9th Floor 30 Rockefeller Plaza 
201 South College Street New York, New York 10112 
Charlotte, NC 28244-1075 Attn: Stephanie M. Tita 
Re: ML-CFC Commercial Mortgage Trust 
2007-7, Commercial Mortgage Pass-Through 
Certificates, Series 2007-7 

Facsimile: 212.698.3599 

Facsimile: 704.715.0036 

Wells Fargo Bank, N.A. Bank of America, N.A. 
9062 Old Annapolis Road 135 South LaSalle Street 
Columbia, Maryland 21045-1951 Mailcode: IL4-135-16-25 

Chicago, Illinois 60603 

Certificateholders Non-Trust Noteholders 
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EXHIBIT A 
LEGAL DESCRIPTION OF PROPERTY 

The Property is located in Clark County. Nevada, and is legally described as follows: 

Pnn;.cl One (I): 

Lor Seven (7) in lluilding Three {J} of AMF.NOEU PLAT OF PALMlLLA TOWNliOMES­
PH1\SE I, ns shown by map thereof on Iii< in llook 118 of Plats. Page~. in rhe Office ofrhe County 
Rccord~r of Clnrk County. Nevada, ~s amcndr.:d by Certificate of Amtndrncnt reoorde.d March 15, 2005 in 
Hook 2005031 Sus Document No. 02792, Official Records. otnd by Ccnificatc of 1\mcndn\CIIt recorded 
Mnrch 16, 2005 in !Jook 20050316 a' l>ocumcntl\'o. 04327, OOicinl Records 

Ll>!S Three (3). Sc\'en {7), F.ighr (8), Ten {I (lj and El<\'Cn (Ill in!Juilding Si• (6); Lots One through 
Twcl-..·c (1-12) inclusive, io C'uilding Sl'\'fn (7); Lots One thr~ugh Tweh·e ( 1-12) inclusive, in Duilding 
Ei~hl (K); Lots On~ through Twelve (1-12) inclusive, in Duilding Nine (9); Lots One through Twch·c (1-
12) inclu~i\.·e, in Building T~:n (10); Lots One through Twelve (1-12) inclusi\,.e, in Ouih.ling Elc .. ·cn (II): 
LoiS One through 'l'we1vo (1·12) inclusive, in lluilding Twcl•·c (ll); l..oiS One through Twelve (1·12) 
inclusiv1.:, in Ruilding Thirteen (13); L<'ls One chrough Twelve: (1-12), inclusive, in Building Fourteen 
(14); Lots One through Twelve (1·12). inclusive, in Duilding flfleco (IS): Lol• One through Twelve (I· 
12) inclusive, in Building Si:ctcton (16); l.vts One tluough Twd.,·e ( 1-12) inclusive, in Building Se .. ·er~teen 
(17); Lots One through Twelve (1·12), inclu•ivc, in Building f:i~hteen (18); Lots One (I), Four (4), Nine 
(9), Ten (10) und Twclv< (12) in Building Nin.rcen (19); ond l.ot• !;Ieven (II) nnd Twelve (12) in 
lluilding Tw••ni)· (20) ofPALMif.LA TOWT\'IJOMI:~- PHASE 2 as sho"n by map thoreof on tile in 
Book I 15 ofPI<~ts. P11gc 49. in the Oflicc.: of the Com1ly Kccorder ofCinrk County, Nevada. 

J?..4rccl Three (3): 

The non-exclusive eascmems appurtenant to tile property described in Parcels One (1) and Two (2) O\'tr, 
across and far lhe use ol'the Pri\•:nc Streets, Common Elem~nts and Common Areas ns delineated upon 
rhe of Plot of I'ALMILLA TO\VNHOMI:S- PIL\SE 2, as showo by map I hereof on r.Je in Book 115 
or Pll.tts, Page t19, in the Office of the County Recorder of Clark County, Nc\!atht~ and upon the l'lat 1..\f 

,\M[l\'I)F.U l'LAT OF PALMILLA TOWNHOMES- PUASE I, os shown by map thereof on file in 
Dook 118 {\f Plats, Page 8, in the Office of the County Recorder uf Clark County, Nevada, as further sci 
fonh in rhat ccnoin Dcclarmion ofCovenaiJts, CcKHiilions ~tnd Rcstriccions and Reservation of Easementr; 
for l'olmillo, n:c<>rdcd Doceml•er I 0, 2003 in B<>.'k 20031210 as Document No. 03076, Official Records, 
and in Anne:<atiou AmendmenB lher..:tu r"~:orded August 21, 2006 in Dook 20060821 as Docum\:nt No. 
00)6~5. recorded September 6, 2006 in Oook 2006()<)06 a.< Document No. 003RM, ond recorded Fchruory 
7, 2006 in !look 20060207 os Documem Nn. 02991, and rccnrd<:d february 27,2007 in Book 20070227 
as Oucumclll No. 03972, Ofrrcilll Record.1. 

016075127001 01521943_7 

·57· 
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CLARIFICATION 

EXHIBIT A 

LEGAL DESCRIPTION OF PROPERTY 

The Property is located in Clark County, Nevada, and is legally described as follows: 

Parcel One (!): 

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES­
PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County 
Recorder of Clark County, Nevada, as amended by Certificate of Amendment recorded March 15, 
2005 in Book 20050315 as Document No. 02792, Official Records, and by Certificate of Amendment 
recorded March 16, 2005 in Book 20050316 as Document No. 04327, Official Records 

Parcel Two (2): 

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven (II) in Building Six (6); Lots One through 
Twelve (1-12) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building 
Eight (8); Lots One through Twelve ( 1-12) inclusive, in Building Nine (9); Lots One through Twelve 
(1-12) inclusive, in Building Teo (10); Lots One through Twelve (1-12) inclusive, in Building Eleven 
(II); Lots One through Twelve (1-12) inclusive, in Building Twelve (12); Lots One through Twelve 
( 1-12) inclusive, in Building Thirteen (13); Lots One through Twelve (1-12), inclusive, in Building 
Fourteen (14); Lots One through Twelve (1-12), inclusive, in Building Fifteen (15); Lots One through 
Twelve (1-12) inclusive, in Building Sixteen (16); Lots One through Twelve (1-12) inclusive, in 
Building Seventeen (17); Lots One through Twelve (1-12), inclusive, in Building Eighteen (18); Lots 
One (I), Four(4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots Eleven (II) 
and Twelve (12) in Building Twenty (20) ofPALMlLLA TOWNHOMES- PHASE 2 as shown by 
map thereof on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark 
County, Nevada. 

Parcel Three (3): 

The non-exclusive easements appurtenant to the property described in Parcels One (I) and Two (2) 
over, across and for the use of the Private Streets, Common Elements and Common Areas as 
delineated upon the of Plat ofPALMILLA TOWNHOMES- PHASE 2, as shown by map thereof 
on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, Nevada, 
and upon the Plat of AMENDED PLAT OF PALMlLLA TOWNHOMES- PHASE 1, as shown by 
map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark 
County, Nevada, as further set forth in that certain Declaration of Covenants, Conditions and 
Restrictions and Reservation of Easements for Palmilla, recorded December I 0, 2003 in Book 
20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto 
recorded August 21,2006 in Book 20060821 as Document No. 003685, recorded September6, 2006 
in Book 20060906 as Document No. 00388, and recorded February 7, 2006 in Book 20060207 as 
Document No. 02991, and recorded February 27,2007 in Book 20070227 as Document No. 03972, 
Official Records. 
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I ' I ' 

I~ c. L; OPPS 
BRENT LARSEN, ESQ. 

2 Nevada Bar No. 001184 
DEANER, DEANER, SCANN, Lo IL 4 :s f.i '03 

3 MALAN & LARSEN 
720 S. Fourth Street, #300 

4 Las Vegas, Nevada 89101 
(702) 382-6911 

5 Attorney for Defendant 

'--·.- ·. 
1.1 • 

6 

7 

8 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

9 U.S. Bank National Association as Trustee) 
for The Registered Holders of ML CFC ) 

10 Commercial Mortgage Trust 2007=7 l 
Commercial Mortgage Pass-Through 

II Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Spectal 

12 Servicer, 

Plaintiff, 

14 v. 

Palmilla Development Co., Inc., a Nevada 
corporation; and Roe Corporations X to 
XX, 

Defendants. 

Case No.: 

Dept. No.: 

09-A-595321-C 

IX 

Hearing Date: 08113109 
Hearing Time: 9:00 a.m. 

/3,7:-

19 
DEFENDANT'S eOUN'f'Eltl\>16'f'l61 I b OR •t COI'I!:l"'NilA'N.GE=AND 
OPPOSITION TO APPLICATION FOR ORDER TO SHOW CAUSE 

I 

20 COMES NOW the Defendant, PALMILLA DEVELOPMENT CO., INC., by and 

21 through its attorney, BRENT LARSEN, ESQ., ofthe law firm of DEANER, DEANER, 

22 SCANN, MALAN & LARSEN, and hereby requests a continuance of the hearing on 

23 Plaintiffs Application for Order to Show Cause Why Receiver Should Not Be Appointed 

24 presently set for August 13, 2009. 

Ill 

II 

II 

II 
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This Countermotion and Opposition is made and based upon the pleadings and papers 

2 on file herein, the Points and Authorities submitted herewith, and any other such argument 

3 this Court may entertain. 

4 DATED this -Jf1:= day of August, 2009. 

5 Respectfully submitted, 

6 DEANER, DEANER, SCANN, 

7 

8 

9 

10 

II 

12 

14 

15 

1. 

MALAN & LARSEN 

BAk;ESQ. 
Nevada Bar No. 001184 
720 South Fourth St., #300 
Las Vegas, Nevada 89101 
Attorney for Defendant 

POINTS AND AUTHORITIES 

Defendant has reasonable grounds to request a continuance where this 
matter was set on an Order Shortening Time, and between the time the 
Defendant was served through today's date, counsel for the Defendant's 
father suffer a stroke and his mother-in-law passed away, which required 
the Defendant's counsel to attend an out-of-state funeral, as well as take 
care of other business related to that death and stroke. 

During the week of August 3, 2009, when The Plaintiffs Motion to Appoint a 

Receiver was served, the Defendant's attorney, Brent Larsen, was in Utah with his wife to 

19 attend his mother-in-law's funeral, and other family matters, Mr. Larsen was not able to 

20 return to the office until last Friday, August 7, 2009. At that time, Mr. Larsen had a 

21 telephone conversation with Attorney Michael Lynch about Mr. Larsen being out of town. In 

22 that conversation Mr. Larsen asked questions about the time period that the Plaintiff 

23 contemplated having the Receiver perform services. On Friday, August 7'h, it was disclosed 

24 for the first time that the Plaintiff intends the receivership to last for an "indefinite period of 

25 time, and possibly for years." It is submitted that such a fact is a material fact that should 

26 have been disclosed in the Plaintiffs moving papers. 

27 Thereafter, on August 10, 2009, Mr. Larsen's father suffered a stroke. Mr. Larsen 

28 was again out of town on family business on Monday and Tuesday (August JO'h and 11'h), 

-2-
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and the stroke and funeral further complicated Mr. Larsen's ability to prepare a thorough 

2 Opposition to the Plaintiffs Motion. 

3 Mr. Larsen has asked Plaintiffs counsel for a one-week continuance of this hearing in 

4 order to allow Mr. Larsen sufficient time to thoroughly oppose the Motion to Appoint a 

5 Receiver. Notwithstanding the recent death of Mr. Larsen's mother-in-law, and the stroke 

6 suffered by his father, Plaintiffs counsel has stated that they are not willing to stipulate to a 

7 continuance because their client would object to the continuance. Mr. Larsen pointed out to 

8 opposing counsel that Rule 3.2 of the Nevada Rules of Professional Conduct provide the 

9 attorney with express authority to grant a reasonable accommodation. That Rule states as 

10 

11 

12 

13 

14 

15 

16 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

follows: 

Rule 3.2. Expediting Litigation. 
(a) A lawyer shall make reasonable efforts to expedite 

litigation consistent with the interests of the client. 
(b) The duty stated in paragraph (a) does not preclude a 

lawyer from granting a reasonable request from opposing counsel 
for an accommodation, such as an extension of time, or from 
disagreeing with a client's wishes on administrative and tactical 
matters, such as scheduling depositions, the number of 
depositions to be taken, and the frequency and use of written 
discovery requests. 

Thus, Mr. Larsen submits that Plaintiffs counsel has the clear authority, if they 

wished to exercise it, to grant the requested continuance. 

A further fact that is not disclosed in the Plaintiffs Motion for a Receiver is that the 

Plaintiff could have easily acquired ownership of the property, even before it filed the instant 

Motion, and thereby being in full control and ownership of the property. Even as oftoday's 

date, the Plaintiff can still acquire full ownership of the property in the next 21 days, if the 

Plaintiff would merely complete the foreclosure that it has started pursuant to NRS 107.080. 

If the Plaintiff was willing to proceed with the foreclosure, which the Bankruptcy Court in 

California granted the Plaintiff permission to do, then the present issues of the receivership 

would become moot. 

In essence, an Opposition for the appointment of a receiver is now necessary because 

the Plaintiff intends, through the appointment of a receiver, to exercise all forms of 

-3-
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ownership, without the Plaintiff actually being the owner. This problem is exasperated by 

2 Plaintiffs expectation that this procedure could last indefinitely, and possibly for several 

3 years into the future, which would also unreasonably involve court supervision over the 

4 receiver for the indefinite future. 

5 Therefore, the undersigned counsel submits that if the Court would merely deny the 

6 Motion for a Receiver, so that the Plaintiff is compelled to exercise its legal remedy of a 

7 foreclosure to acquire ownership of the property, then the issues of the receivership would 

8 become moot. 

9 The foregoing presents the basic essence of Defendant's Opposition to an 

10 

II 

12 

14 

15 

appointment of a receiver. Defendant's counsel requests further time, in view of the 

aforementioned family circumstances, in order to present a more thorough brief and 

opposition. The remainder of this brief will merely highlight the opposition and concerns 

that the Defendant has to Plaintiffs Motion for a Receiver. 

2. The Motion for a Receiver should be denied where the Plaintiff can readily 
acquire all incidents of ownership in the property, by simply completing 
and finalizing the foreclosure process within the next 21 days. 

The Defendant submits that the appointment of a long-term receiver is totally 

unnecessary, inappropriate and inequitable in the present circumstance, because the Plaintiff 

is currently postured, under NRS 107.080 to acquire ownership of the subject property 

19 within 21 days, if the Plaintiff would quit stalling the foreclosure sale of the property. In this 

20 regard, the Defendant refers this Court to the provisions ofNRS 107.080(4)(b) and (c), 

21 which provide the timing requirements for completing the foreclosure sale. See Exhibit A 

22 attached. 

23 (a) The facts. 

24 To understand the context of Defendant's arguments above, it is necessary to give a 

25 little bit of procedural background in this matter. On January 17, 2009, the Plaintiff 

26 instituted a foreclosure by recording a Notice of Breach. That Notice of Breach was declared 

27 under NRS I 07.080. See Exhibit A attached. That statute provides two different phases for 

28 foreclosure. The first phase requires the recording of a Notice of Breach, which then allows 

-4-
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the debtor three months to cure the breach. That phase of the foreclosure has been completed 

2 in this case. See NRS I 07 .080( 4). After the 3-month period has expired, then the creditor, 

3 or Plaintiff herein, has the right under subsection 4 ofNRS 107.080 to publish a Notice of 

4 Sale, which is the start of the second phase of a foreclosure. That Notice of Sale requires a 

5 publication in a newspaper for three consecutive weeks. Thus, the Notice of Sale can be 

6 completed within 21 days, and the foreclosure can be completed the very next day. See NRS 

7 107.080(4)(b) and (c). 

8 While the 3-month period was running in this case under NRS I 07.080, the Defendant 

9 filed a Bankruptcy action in the Southern District of California. While that Bankruptcy 

10 stayed the foreclosure action, the 3-month period under NRS 107.080 continued to run and 

II 

12 

expire. 

Thereafter, the Plaintiff filed a Motion with the California Bankruptcy Court to lift the 

stay. The Defendant herein, and the debtor in the Bankruptcy case in California, initially 

14 opposed the Motion to Lift Stay, but ultimately withdrew its opposition so that the Plaintiff 

15 could proceed with the aforementioned foreclosure. Thus, on July 2, 2009, the California 

16 Bankruptcy Court entered an Order lifting the stay. That freed the Plaintiffs ability to start 

17 and finalize phase two of the foreclosure process within a 21-day period. Thus, had the 

Plaintiff exercised its legal remedy of foreclosure, it could have already been in ownership of 

19 the property before the end of July 2009. At no time during the Bankruptcy proceedings, 

20 however, did the Plaintiff ever disclose to either the debtor or the Bankruptcy Court that the 

21 purpose of lifting the stay was not to complete the foreclosure, but instead to allow a state 

22 court receivership to be in place, and to have the receiver operate the Defendant's property 

23 for the indefinite future. 

24 The Defendant believes that the failure of such disclosure is of a material 

25 consequence. For instance, the Plaintiff proposes that the receiver in this case be allowed to 

26 market and sell the property. That could be very problematic given the fact that the debtor 

27 still owns the property, and the debtor is under the Bankruptcy Court jurisdiction in 

28 California. Thus, Defendant submits that a negotiated sale of the property, as distinguished 

-5-
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• • 
from a foreclosure sale, would require the approval of the Bankruptcy Court in California, 

rather than this Court, given the continued presence of the Defendant being in Bankruptcy. 

The Defendant acknowledges that the Bankruptcy Court Order lifting the stay allowed 

the Plaintiff to pursue all state court remedies. The Defendant also acknowledges that the 

appointment of a receiver is a state court remedy. However, that does not mean that all rules 

of equity and Bankruptcy Court jurisdiction are completely lost. !fit is the Plaintiffs intent 

to have the receiver negotiate and market the sale of the property, then Defendant submits 

that the Plaintiff would be interfering with Bankruptcy Court jurisdiction because as long as 

the Bankruptcy is pending, and the Defendant/Debtor herein is still the owner of the property, 

the Plaintiff is inviting trouble in getting the property sold in the maneuver proposed by the 

Plaintiff. 

In addition, the Defendant/Debtor herein also filed Bankruptcy for protection against 

mechanic's liens claims. A Bankruptcy Court has authority to sell the property free and clear 

of mechanic's lien claims, but a state court receiver doesn't have any such authority. If the 

Plaintiff foreclosed on the property, that foreclosure would eliminate any junior lien claims. 

(b) The Plaintiffs Motion for a Receivership, which is an equitable 
remedy, should be denied where the Plamtiff has a clearly adequate 
remedy at law. 

The Defendant is willing, as of today, to execute a Deed in lieu of foreclosure so that 

the Plaintiff can immediately acquire ownership of the property, and to avoid waiting out the 

remaining 21-day period that is required to complete a foreclosure sale. The Defendant 

submits that the only reason that the Plaintiff is not pursuing the remedy of a foreclosure is 

because the Plaintiff is trying to posture itself to increase the indebtedness with additional 

expenses for receiver fees and other matters, in order to greatly enhance the Defendant's 

24 liability on a deficiency judgment. 

25 Ill 

26 Ill 

27 Ill 

28 /// 

-6-
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This Court should keep in mind that the appointment of a receiver is an equitable 

remedy that is only used as a measure of"last resort." See, Bowler v. Leonard, 70 Nev. 370, 

269 P.2d 833 (1954), wherein the Court stated: 

First it is contended that this is not a proper case for a 
receivership since adequate remedy at law exists. If this be true 
the appointment of a receiver was 1m proper. fCitation omitted.l 
Rece1vership is generally regarded as a remecfy of last resort. 70 
Nev. at 384. 

In the case of Hines v. Plante, 99 Nev. 259,661 P.2d 880 (1983), the Court reversed 

an order appointing a receiver by citing heavily from the Bowler case. The receivership was 

9 also reversed on the grounds that if there is a better method, other than appointing a receiver, 

10 that should be followed. In addition, the Court reversed the appointment, because the 

11 

12 

14 

15 

receivership would have placed an undo burden on the Court. See, 99 Nev. at 261. 

In this case, the Plaintiff clearly has an adequate remedy at law by taking full 

ownership ofthe property within the next 21 days ifthe Plaintiff would only complete the 

foreclosure process that it has started. Thus, this Court shouldn't be burdened with 

supervising a receiver, where the Plaintiff can merely exercise the full breadth of its legal 

16 remedies that are available, by finishing the foreclosure that it started. Thus, all the expenses 

19 

associated with a receivership can easily be avoided once the Plaintiff takes actual ownership 

of the property, through completing the foreclosure sale process that it started last January. 

Since the parties are only looking at a 21-day period to finish that foreclosure sale, the 

20 Defendant submits that all of the issues over cost of the receivership, management fees, 

21 getting out-of-pocket expenses approved, etc., and other objections that could be made, 

22 would become moot if the Plaintiff would exercise its legal remedies. The issues of the 

23 receivership only become a concern to the Defendant/Debtor if the Plaintiff intends to have a 

24 receiver appointed on a long-term basis. 

25 The Defendant/Debtor submits that the real purpose that the Plaintiff is pursuing the 

26 appointment of a receiver, which is not disclosed in its moving papers, is that the Plaintiff is 

27 attempting to do all it can to drive up the amount of a deficiency claim that it may make 

28 under NRS 40.457. 

-7-
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3. Conclusion. 

2 Accordingly, Defendant submits that the Motion to Appoint a Receiver should be 

3 denied because it is a remedy of last resort, and the Plaintiff has a better legal remedy that is 

4 immediately available, which is to simply say that the Plaintiff can acquire full ownership of 

5 the property upon completion of the foreclosure sale, which can take place in the next 21 to 

6 24 days. Accordingly, where an alternative legal remedy is available, there is no need for the 

7 equitable remedy of a receiver. Thus, the Plaintiffs Motion to Appoint a Receiver should be 

8 denied. 

9 DATED this } ~ day of August, 2009. 

10 

II 

12 

14 

15 

16 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-8-

Respectfully submitted, 

DEANER, DEANER, SCANN, 
MALAN & LARSEN 

Nevada Bar No. 00 1184 
720 South Fourth St., #300 
Las Vegas, Nevada 89101 
Attorney for Defendant 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of DEANER, DEANER, SCANN, 
/r-; .f/.1 

MALAN & LARSEN; that on the ~day of August, 2009, I served a copy of the above 

and foregoing DEFENDANT'S COUNTERMOTION FOR A CONTINUANCE AND 

OPPOSITION TO APPLICATION FOR ORDER TO SHOW CAUSE, in a sealed envelope, 

postage prepaid, by depositing same in the United States mail, and by faxing same addressed 

to the following: 

John E. Bragonje, Esq. 
Lewis and Roca LLP 
3993 Howard Hughes Pkwy., Ste. 600 
Las Vegas, Nevada 89169-5996 
Fax No.:949-8398 
Attorneys for Plaintiff 

[JJJf.JdM!i/JaJJetfM. 
An Efuphlyeeof Deaner, Deaner, Scann, 

Malan & Larsen 

F \OFFICE\CLIENTS\RapaponiUS Na!ional\Pldgs\Opp&C·Mot4Conl wpd -9-
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107.080 DEEDS OF TRUST 

DEFAULT AND SALE 

NRS CROSS REFERENCES. 
Disclosure to purchaser of defects in property, NRS 113.130 

NRS 107.080 Trustee's power of sale: Power conferred; required notices; 
effect of sale; circumstances in which sale may be declared void. 

I. Except as otherwise provided in NRS 107.085, if any transfer in trust of any 
estate in real property is made after March 29, 1927, to secure the performance of an 
obligation or the payment of any debt, a power of sale is hereby conferred upon the 
trustee to be exercised after a breach of the obligation for which the transfer is 
security. 

2. The power of sale must not be exercised, however, until: 
(a) In the case of any trust agreement corning into force: 

(I) On or after July I, 1949, and before July I, 1957, the grantor, or his 
successor in interest, a beneficiary under a subordinate deed of trust or any other 
person who has a subordinate lien or encumbrance of record on the property, has for 
a period of 15 days, computed as prescribed in subsection 3, failed to make good the 
deficiency in performance or payment; or 

(2) On or after July !, 1957, the grantor, or his successor in interest, a 
beneficiary under a subordinate deed of trust or any other person who has a 
subordinate lien or encumbrance of record on the property, has for a period of 35 
days, computed as prescribed in subsection 3, failed to make good the deficiency in 
performance or payment; 

(b) The beneficiary, the successor in interest of the beneficiary or the trustee first 
executes and causes to be recorded in the office of the recorder of the county wherein 
the trust property, or some part thereof, is situated a notice of the breach and of his 
election to sell or cause to be sold the property to satisfy the obligation; and 

(c) Not less than 3 months have elapsed after the recording of the notice. 
3. The 15- or 35-day period provided in paragraph (a) of subsection 2 

commences on the first day following the day upon which the notice of default and 
election to sell is recorded in the office of the county recorder of the county in which 
the property is located and a copy of the notice of default and election to sell is 
mailed by registered or certified mail, return receipt requested and with postage 
prepaid to the grantor, and to the person who holds the title of record on the date the 
notice of default and election to sell is recorded, at their respective addresses, if 
known, otherwise to the address of the trust property. The notice of default and 
election to sell must describe the deficiency in performance or payment and may 
contain a notice of intent to declare the entire unpaid balance due if acceleration is 
permitted by the obligation secured by the deed of trust, but acceleration must not 
occur if the deficiency in performance or payment is made good and any costs, fees 
and expenses incident to the preparation or recordation of the notice and incident to 
the making good of the deficiency in performance or payment are paid within the 
time specified in subsection 2. 

4. The trustee, or other person authorized to make the sale under the terms of 
the trust deed or transfer in trust, shall, after expiration of the 3-month period 
following the recording of the notice of breach and election to sell, and before the 
making of the sale, give notice of the time and place thereof by recording the notice 
of sale and by: 

(2007) 107-14 

EXHh31T A 

.. 

! 
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DEEDS OF TRUST 107.080 

(a) Providing the notice to each trustor and any other person entitled to notice 
pursuant to this section by personal service or by mailing the notice by registered or 
certified mail to the last known address of the trustor and any other person entitled to 
such notice pursuant to this section; 

(b) Posting a similar notice particularly describing the property, for 20 days 
successively, in three public places of the township or city where the property is 
situated and where the property is to be sold; and 

(c) Publishing a copy of the notice three times, once each week for 3 consecutive 
weeks, in a newspaper of general circulation in the county where the property is 
situated. 

5. Every sale made under the provisions of this section and other sections of 
this chapter vests in the purchaser the title of the grantor and his successors in 
interest without equity or right of redemption. A sale made pursuant to this section 
may be declared void by any court of competent jurisdiction in the county where the 
sale took place if: 

(a) The trustee or other person authorized to make the sale does not substantially 
comply with the provisions of this section; 

(b) Except as otherwise provided in subsection 6, an action is commenced in the 
county where the sale took place within 90 days after the date of the sale; and 

(c) A notice of lis pendens providing notice of the pendency of the action is 
recorded in the office of the county recorder of the county where the sale took place 
within 30 days after commencement of the action. 

6. If proper notice is not provided pursuant to subsection 3 or paragraph (a) of 
subsection 4 to the grantor, to the person who holds the title of record on the date the 
notice of default and election to sell is recorded, to each trustor or to any other 
person entitled to such notice, the person who did not receive such proper notice may 
commence an action pursuant to subsection 5 within 120 days after the date on 
which the person received actual notice of the sale. 

7. The sale of a lease of a dwelling unit of a cooperative housing corporation 
vests in the purchaser title to the shares in the corporation which accompany the 
lease. 

[Part 1:173:1927; A 1949, 70; 1943 NCL § 7710]-(NRS A 1957, 631; 1959, 10; 
1961, 23; 1965, 611, 1242; 1967, 198; 1979, 708; 1987, 1644; 1989, 1770; 2003, 
2893; 2005, 1623;2007,2447) 

WEST PUBLISHING CO, 
Mortgages<= 335, 352.1-356, 369(2). 372(1). 378. 
WESTLA W Topic No. 266. 
C.J.S. Mortgages§§ 506-512,551-552.579,602,604,608-620.650,655,657-658,678. 

NEVADA CASES. 
Recovery of property sold pursuant to section denied where plaintiff was financially 

unable to redeem property. In a divorce action, where plaintiff wife sought to regain rea1 
property fonnerly belonging to her but sold to defendant husband at execution sale, and then 
sold to defendant's friend by trustee under power of sale pursuant to NRS 107.080, on the 
theory that defendant and his friend had conspired to procure sale by the trustee to cut off 
plaintiffs equity of redemption under NRS 21.200 and 21.210, evidence that plaintiff was 
financially unable to redeem precluded the contention that she was led not to redeem by 
representations of defendant, and justified denial of relief sought. Kraemer v. Kraemer, 79 
Nev. 287.382 P.2d 394 (1963) 

Ratio of price to value. In an action to set aside sa1e of land by trustee on foreclosure of a 
second deed of trust (see NRS 107 .080), the fact that land had been sold at 28.5 perCent of its 
value did not justify setting aside the sale, because inadequacy of price, no matter how gross, 
is not sufficient ground for setting aside a sale legally made by trustee. There must also be 
some element of fraud, unfairness or oppression which accounts for inadequacy in price. 
Golden v. Tomiyasu, 79 Nev. 503, 387 P.2d 989 (1963), cited, Brunzell v. Woodbury, 85 

107-15 (2007) 

.. 
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Attorney or Party Name, Address, Telephone 8 Fax Numbers, and Galifomia state Bar Number FOR COURT USE ONLY 
Gary OWen Caris (SBN 088918) FILED & ENTERED Lesley Anne Hawes (SBN 117101) 
McKENNA LONG & ALDRIDGE LLP 
444 South Flower Street, a'" Floor 

JUL 02 2009 Los Angeles, CA 90071 
Telephone: (213) 688-1 000; Facsimile: (213) 243-6330 

CLERK U.S. BANKRUPTCY COURT 0 Individual appeadng without counsel Central District ol California 
BY williams OEPUlY CLERK X Attorney for Movant 

UNITED STATES BANKRUPTCY COURT 
CENTRAL DISTRICT OF CALIFORNIA 

In re: CHAPTER: 11 

PALMILLA DEVELOPMENT COMPANY, INC., a Nevada corporation CASE NO.: 1:09-bk-11504 MT 

Debtor(s). DATE: June 29, 2009 
TIME: 10:00 a.m. 
CTRM: 302 
FLOOR: 

ORDER GRANTING MOTION FOR RELIEF FROM THE AUTOMATIC STAY 
UNDER 11 U.S.C. § 362 (Real Property) 

(MOVANT: U.S. Bank National Association as Successor Trustee for the Registered Holders 
of ML-CFC Commercial Mortgage Trust 2007-7, Commercial Mortgage Pass-Through 

Certificate Series 2007-7, by and trhough Midland Loan Services, Inc_, as its Special Servlcer) 

1. The Motion was: X Contested 0 Uncontested 0 Settled by Stipulation 

2. The Motion affects the following real property ("Property"): 

Street Address: See attached pago 
AparlmonVSu~e No.: 
C~y. State, Zip Code: 

Legal description or document recording number (including county of recording): See attached page 

X See attached page. 

3. The Motion is granted under. X 11 U.S. C.§ 362(d)(1) X 11 U.S.C. § 362(d)(2) D 11 u.s.c. § 362(d)(3) 
D 11 U.S.C. § 362(d)(4) 

4. As to Movant, its successors, transferees and assigns (~Movanr), the stay of 11 U.S.C. § 362(a) is: 
a. X Terminated as to Debtor(s) and Debto(s(s') bankruptcy estate. 

b. 0 Annulled retroactively to the date of the bankruptcy petition filing. 

c. 0 Modified or conditioned as set forth in Exhibit to this Order. 

5. X Movant may enforce its remedies to foreclose upon ..-,d obtain possession of the Property in accordance with app6cable non­
bankruptcy law, but may not pursue any deficiency claim against the Debtor(s) or property of the estate except by filing a Proof 
of Claim purnuantto 11 U.S. C.§ 501. 

J•nuary 2009 
LA: 17689794.1 

(This Order is continued on next ~ge) 

This form is mandatory by Order of the United States Bankruptcy Court for the Central District of California. 

F 4001-10.RP 
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Order on Motion for Relief from Sttly_(Real Prooertvl - PaQe 2 of 7 

In re: PalmUla Development Company, Inc., a Nevada corporation CHAPTER 11 

Debtor(s). CASE NUMBER 1:09-bk-11504MT 

6. 0 Movant shall not conduct a foreclosure sale before the following date (specify): 

7. 0 The stay shall remain in effect subject to the terms and conditions set forth in the Adequate Protection Attachment to this 
Order. 

8. 0 In chapter 13 cases, the trustee shall not make any further payments on account of Movanrs secured claim after enlly of 1his 
Order. The secured portion of Movanfs claim is deemed withdrawn upon entry of this Order without prejudice to Movanfs 
right to file an amended unsecured claim for any deficiency. Absent a stipulation or order to the contrary, Movant shall return 
to the trustee any payments received from the trustee on account of Mova"lfs secured claim after entry of this Order. 

9. The filing of the petition was part of a scheme to delay, hinder and defraud creditors that involved either: 

0 transfer of all or part ownership of, or other interest in, the Property without the consent of Ule secured creditor or court 
approval. 

0 multiple bankruptcy filings affecting the Property. 

If recorded in compliance witll applicable state laws governing notices of interest or liens in the Property, this Order is binding and 
effective under 11 U.S.C. § 362(d)4(A) and (B) in any o1her bankruptcy case purporting to affect the Property filed not later 1han 
two (2) years after the date of entry of this Order, except that a debtor in a subsequent bankruptcy case may move for relief from 
this Order based upon changed circumstances or for good cause shown, after notice and a hearing. Any federal, state or local 
governmental unit that accepts notices of interests or liens in real property shall accept a certified copy of this Order for indexing 
and recording. 

10. This Court further orders as follows: 

a. 0 

b. 0 
C. 0 
d. 0 -

J11nusry 2009 

LA: 17689794.1 

This Order shall be binding and effective despite any conversion of this bankruptcy case to a case under any other 
chapter of Title 11 of the Un~ed States Code. 

The 10-day stay provided by Bankruptcy Rule 4001 (aX3) is waived. 

The provisions set forth in the Extraordinary Relief Attachment shall also apply (attach Optional Form F 400!-10-ER). 

See attached continuation page for additional provisions. 

DATED: July 2, 2009 
United States Bankruplcy Judge 

This form is mandatory by Order of the United States Bankruptcy Court for the Central District of California. 

F 4001-10.RP 
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Order on Motion for Relief from Stay (Real Prooertv)- Paoe 3 of 7 

In re: Palmilla Development Company, Inc., a Nevada corporation CHAPTER 11 

Debtor(s). CASE NUMBER 1:09-bk-11504 MT 

Continuation Page for Order Granting Motion for Relief from the Automatic Stay para 2: 

The Propeny consists of I 57 separate apartment 1mits with the following street addresses: 

58I5, 5845 and 5855 Nuevo Leon Street 
5820, 5825, 5835, 5850, 5860 and 5865 Palmilla Street 
5830,5840 and 5870 Barbosa Drive 
5920 Pal milia Street# II and I2 
5925 Palmilla Street #3, 7, 8, 10 and II 
5945 Palmilla Street #7 
5915 Nuevo Leon Street #I, 4, 9, 10 and I2 
North Las Vegas, NV 8903I 

This form is mandatory by Order of the United States Bankruptcy Court for the Central District of California. 

J•nu•ry 200P 
LA: J 7689794.1 

F 4001-10.RP 
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Order on Motion for Relief from Slav (Real Prooertv)- Pl!!le 4 of 7 

In re: Palmilla Development Company, Inc., a Nevada corporation CHAPTER 11 

Oebtor(s). CASE NUMBER 1;09-bk-11504 MT 

Legal Descriotion ofPropertv 

The Property is located in Clark County, Nevada, and is legally described as follows: 

Parcel One (]): 

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF P ALMILLA TOWNHOMES- PHASE I, as 
shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark 
County, Nevada, as amended by Certificate of Amendment recorded March 15, 2005 in Book 20050315 as 
Docwnent No. 02792, Official Records, and by Certificate of Amendment recorded March 16, 2005 in Book 
20050316 as DocwnentNo. 04327, Official Records. 

Parcel Two (2): 

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven (I I) in Building Six (6); Lots One through Twelve (1-
12) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building Eight (8); Lots One 
through Twelve (I -12) inclusive, in Building Nine (9); Lots One through Twelve (1-12) inclusive, in Building 
Ten (10); Lots One through Twelve (I -12) inclusive, in Building Eleven (I I); Lots One through Twelve (1-12) 
inclusive, in Building Twelve (12); Lots One through Twelve (1-12) inclusive, in Building Thirteen (13); Lots 
One through Twelve (1-12) inclusive, in Building Fourteen (14); Lots One through Twelve (1-12) inclusive, in 
Building Fifteen (15); Lots One through Twelve (1-12) inclusive, in Building Sixteen (16); Lots One through 
Twelve (1-12) inclusive, in Building Seventeen (17); Lots One through Twelve (1-12) inclusive, in Building 
Eighteen (18); Lots One (I), Four (4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots 
Eleven (I I) and Twelve (12) in Building Twenty (20) orPALMILLA TOWNHOMES- PHASE 2 as shown by 
map thereof on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, 
Nevada 

Parcel Three (3): 

The non-exclusive easements appurtenant to the property described in Parcels One (I) and Two (2) over, across 
and for the use of the Private Streets, Common Elements and Common Areas as delineated upon the of Plat of 
P ALMILLA TOWNHOMES - PHASE 2, as shown by map thereof on file in Book 115 of Plats, Page 49, in the 
Office of the County Recorder of Clark County, Nevada, and upon the Plat of AMENDED PLAT OF 
P ALMILLA TOWNHOMES - PHASE I, as shown by map thereof on file in Book 118 of Plats, Page 8, in the 
Office of the County Recorder of Clark County, Nevada, as further set forth in that certain Declaration of 
Covenants, Conditions and Restrictions and Reservation of Easements for Palmilla, recorded December 10, 
2003 in Book 20031210 as DocwnentNo. 03076, Official Records, and in Annexation Amendments thereto 
recorded August 21, 2006 in Book 20060821 as Docwnent No. 003685, recorded September 6, 2006 in Book 
20060906 as Docwnent No. 00388, and recorded February 7, 2006 in Book 20060207 as Docwnent No. 02991, 
and recorded February 27, 2007 in Book 20070227 as Docwnent No. 03972, Official Records. 

.illnu•ry 2009 
LA: 17689794.1 

This form is mandatory by Order of the United States Bankruptcy Court for the Central District of California. 
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Order on Motion for Relief from Stav CReal Prooertvl- Paoe 5 of 7 

In re: Palmilla Development Company, Inc., a Nevada corporation CHAPTER 11 

Debtor{s). CASE NUMBER 1:09-bk-11504 MT 

CLARIFICATION 

Legal Description of Property 

Parcel One (1): 

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF P ALMILLA TOWNHOMES- PHASE I, as 
shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark 
County, Nevada, as amended by Certificate of Amendment recorded March 15, 2005 in Book 20050315 as 
Document No. 02792, Official Records, and by Certificate of Amendment recorded March 16, 2005 in Book 
20050316 as Document No. 04327, Official Records. 

Parcel Two (2): 

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven (II) in Building Six (6); Lots One through Twelve (1-
12) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building Eight (8); Lots One 
through Twelve (1-12) inclusive, in Building Nine (9); Lots One through Twelve (1-12) inclusive, in Building 
Ten (10); Lots One through Twelve (1-12) inclusive, in Building Eleven (II); Lots One through Twelve (1-12) 
inclusive, in Building Twelve (12); Lots One through Twelve (1-12) inclusive, in Building Thirteen (13); Lots 
One through Twelve (1-12) inclusive, in Building Fourteen (14); Lots One through Twelve (1-12) inclusive, in 
Building Fifteen (15); Lots One through Twelve (1-12) inclusive, in Building Sixteen (16); Lots One through 
Twelve (1-12) inclusive, in Building Seventeen (17); Lots One through Twelve (1-12) inclusive, in Building 
Eighteen (18); Lots One (I), Four (4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots 
Eleven (II) and Twelve (12) in Building Twenty (20) ofPALMILLA TOWNHOMES- PHASE 2 as shown by 
map thereof on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, 
Nevada. 

Parcel Three (3): 

The non-exclusive easements appurtenant to the property described in Parcels One (I) and Two (2) over, across 
and for the use of the Private Streets, Common Elements and Common Areas as delineated upon the of Plat of 
P ALMILLA TOWNHOMES- PHASE 2, as shown by map thereof on file in Book 115 of Plats, Page 49, in the 
Office of the County Recorder of Clark County, Nevada, and upon the Plat of AMENDED PLAT OF 
PALMILLA TOWNHOMES- PHASE I, as shown by map thereof on file in Book 118 of Plats, Page 8, in the 
Office of the County Recorder of Clark County, Nevada, as further set forth in that certain Declaration of 
Covenants, Conditions and Restrictions and Reservation of Easements for Palmilla, recorded December 10, 
2003 in Book 20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto 
recorded August 21, 2006 in Book 20060821 as Document No. 003685, recorded September 6, 2006 in Book 
20060906 as Document No. 00388, and recorded February 7, 2006 in Book 20060207 as Document No. 02991, 
and recorded February 27, 2007 in Book 20070227 as Document No. 03972, Official Records. 

January 2009 
LA: 17689794. I 

This form Is mandatory by Order of the United States Bankruptcy Court for the Central District of California. 
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In re: PalmiUa Development Company, Inc., a Nevada corporation 

CHAPTER: 11 

Debt or(s). CASE NUMBER: 1:09-bk-11504MT 

NOTE: When using this form to indicate service of a proposed order, DO NOT list any per5on or entity in Category I. 
Proposed order5 do not generate an NEF because only order5 that have been entered are placed on the CMIECF docket. 

PROOF OF SERVICE OF DOCUMENT 

I am over the age of 18 and not a party to this bankruptcy case or adver5ary proceeding. My business address is: 444 
South Flower Street, B"' Floor, Los Angeles, CA 90071. 

A true and correct copy of !he foregoing document described ORDER GRANTING MOTION FOR RELIEF FROM THE 
AUTOMATIC STAY UNDER 11 U.S.C. § 362 (Real Property) will be served or was served (a) on the judge in chamber5 in 
the form and manner required by LBR 5005-2(d); and (b) in the manner indicated below: 

I. TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING I"NEF"l- Pursuant to controlling General 
Order(s) and Local Bankruptcy Rule(s) ("LBR"), the foregoing document will be served by the court via NEF and hyperlink 
to the document. On Juno 29 20091 checked the CM/ECF docket for this bankruptcy case or adver5ary proceeding and 
determined that the following person(s) are on the Electronic Mail Notice List to receive NEF transmission at the email 
address(es) indicated below: 

Ron Bender- rb@lnbrb.com 
Katherine Bunker- kate.bunker@usdoj.gov 
Anthony A. Friedman - aaf@lnbrb.com 
Un~ed States Trustee (SV) - ustpregion16.wh.ecf@usdoj.gov 

0 Service information continued on attached page 

II. SERVED BY U.S. MAIL OR OVERNIGHT MAIUindicate method for each per5on or entity served): 
On Juno 29 2009 I served the following person(s) and/or entity(ies) at the last known address(es) in this banknJptcy case or 
adver5ary proceeding by placing a true and correct copy thereof in a sealed envelope in the United States Mail, first class, 
postage prepaid, and/or with an overnight mail service addressed as follows. Listing the judge here constiMes a 
declaration that mailing to the judge will be completed no later than 24 hours after the document is filed. 

Palmilla Development Company, Inc. (Debtor) 
7116 Valjean Avenue 
Van Nuys, CA 91406 

0 Service information continued on attached page 

Ill. SERVED BY PERSONAL DELIVERY. FACSIMILE TRANSMISSION OR EMAIL (indicate method for each person or 
entity served)· Pursuant to F.R.Civ.P. 5 and/or controlling LBR, on I served the following 
per5on(s) and/or entity(ies) by per5onal delivery, or (for those who consented in writing to such service method), by 
facsimile transmission and/or email as follows. Listing the judge here constiMes a declaration that per5onal delivery on 
the judge will be oompleted no later than 24 hours after the document is filed. 

0 Service information oontinued on attached page 
I declare under penalty of perjury under the laws of the Un~ed States of America that the foregoing is true and correct. 

June 29, 2009 Pamela A. Coates Is/ Pamela A. Coates 
Date Type Name Signature 

This form is mandatory. It has been approved for use by the United States Bankruptcy Court for the Central District of California. 

JilnUIIty 2009 

LA: 17689794. J 
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In re: Palmilla Development Company, Inc., a Nevada corporation 

CHAPTER: 11 

Debt or(s). CASE NUMBER: 1:09-bk-11504 MT 

NOTE TO USERS OF THIS FORM: 
1) Attach this form to the last page of a proposed Order or Judgment. Do not file as a separate document 
2) The title of the judgment or order and all service information must be filled in by the party lodging the order. 
3) Category I. below: The Untted States trustee and case trustee (if any) will always be in this categOI'J. 
4) Category II. below: List ONLY addresses for debtor (and attorney), movant (or attorney) and person/entity (or attorney) who filed an 
opposition to the requested relief. DO NOT list an address~ person/entity is listed in category I. 

NOTICE OF ENTERED ORDER AND SERVICE LIST 

Notice is given by the court that a judgment or order entiHed (specify) ORDER GRANTING MOTION FOR RELIEF FROM 
THE AUTOMATIC STAY UNDER 11 U.S.C. § 362 (Real Property) was entered on the date indicated as "Entered" on the 
first page of this judgment or order and will be served in the manner indicated below: 

I. SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING ("NEE")- Pursuant to controlling General Order(s) 
and Local Bankruptcy Rule(s), the foregoing document was served on the following person(s) by the court via NEF and 
hype~ink to the judgment or order. As of June 29, 2009, the following person(s) are currenHy on the Electronic Mail Notice 
List for this bankruptcy case or adversary proceeding to receive NEE transmission at the email address(es) indicated 
below. 

Ron Bender- rb@lnbrb.com 
Katherine Bunker- kate.bunker@usdoj.gov 
Gary Owen Caris- gcans@mckennalong.com 
Anthony A. Friedman - aaf@lnbrb.com 
Lesley Anne Hawes -lhawes@mckennalong.com 
Un~ed States Trustee (SV) - ustpregion16.wh.ect@usdoj.gov 

0 Service information continued on attached page 

II. SERVED BY THE COURT VIA U.S. MAIL: A copy of this notice and a true copy of this judgment or order was sent by 
United States Mail, first class, postage prepaid, to the following person(s) and/or entity(ies) at the address(es) indicated 
below: 

Palmilla Development Company, Inc. (Debtor) 
7116 Valjean Avenue 
Van Nuys, CA 91406 

0 Service information continued on attached page 

Ill. TO BE SERVED BY THE LODGING PARTY: Within 72 hours after receipt of a copy of this judgment or order which 
bears an "Entered" stamp, the party lodging the judgment or order will serve a complete copy bearing an "Entered" stamp 
by U.S. Mail, overnight mail, facsimile transmission or email and file a proof of service of the entered order on the 
following person(s) and/or entity(ies) at the address(es), facsimile transmission number(s), and/or email address(es) 
indicated below: 

0 Service information continued on attached page 

This form is mandatory. It has been approved for use by the United States Bankruptcy Court for the Central District of California. 

Jenuery 2009 

LA: 17689794.1 

F 4001-10.RP 
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Coates, Pamela 

From: cmecfhelpdesk@cacb.uscourts.gov 

Sent: Thursday, July 02, 2009 9:19AM 

To: Courtmail@cacb.uscourts.gov 

Subject: 1 :09-bk-11504-MT Motion for relief from the automatic stay REAL PROPERTY (BNC-PDF) 

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy 
permits attorneys of record and parties in a case (including pro se litigants) to receive one free 
electronic copy of all documents filed electronically, if receipt is required by law or directed by the 
filer. PACER access fees apply to all other users. To avoid later charges, download a copy of each 
document during this first viewing. However, if the referenced document is a transcript, the free 
copy and 30-page limit do not apply. 

U.S. Bankruptcy Court 

Central District Of California 

Notice of Electronic Filing 

The following transaction was received from Williams, Jewell entered on 07/02/2009 at 08:31AM PDT 
and filed on 07/02/2009 
Case Name: 
Case Number: 

Palmilla Development Company, Inc. 
I :09-bk-11504-MT 

Document Number: 83. 

Docket Text: 
Order Granting Motion for relief from the automatic stay REAL PROPERTY (BNC-PDF) (Related Doc 
# [44]) Signed on 7/2/2009 (Williams, Jewell) 

The following document(s) are associated with this transaction: 

Document description:Main Document 
Original filename:/ data/docs 1/ECF/ ADI/cacb live/realtime/documents/69 I 46262-7f4 f-4 73c-a9ed-54 1 e' 
Electronic document Stamp: -
[STAMP bkecfStamp _ID= II 06918562 [Date=07/02/2009) [FileNumber=26503 767 -OJ 
[ 61 ddc3369d95662894a075d27b5b78d58c83d24 I 46!9 I fD8edf874aecdd8 I ed9fcc5d6a8efaf4afd2d5f446t 

1:09-bk-11504-MT Notice will be electronically mailed to: 

Ron Bender on behalf of Debtor Palm ilia Development Company, Inc. 
rb@lnbrb.com 

Katherine Bunker on behalf of U.S. Trustee United States Trustee (SV) 
kate.bunker@usdoj.gov 

Gary 0 Caris on behalf of Creditor Lasalle Bank National Association 

71212009 
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gcaris@mckennalong.com, pcoates@mckennalong.com 

Anthony A Friedman on behalf of Debtor Palmilla Development Company, Inc. 
aaf@lnbrb.com 

Lesley A Hawes on behalf of Creditor Lasalle Bank National Association 
lhawes@mckennalong.com, pcoates@mckennalong.com 

United States Trustee (SV) 
ustpregi on 16. wh.ecf@usdoj. gov 

1:09-bk-11504-MT Notice will not be electronically mailed to: 

7/2/2009 

Page 2 of2 



000146

000146

000146 00
01

463 3 



000147

000147

000147 00
01

47

~ 'J) 
-n 

c -o 
....... ~ 

~' 
"-f:> 
...., 

~ 
= = = 

• ORIGINAL • 
2 

3 

4 

5 

NEOJ 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch@lrlaw.com 
LEWIS AND ROCA LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 949-8200 
Facsimile: (702) 949-8398 

6 Attorneys for Plaintiff 

I ' ' 
! 

SEP 5 1
• j :, ; I 'G9 

/ 

7 DISTRICT COURT 

8 CLARK COUNTY, NEVADA 

9 U.S. Bank National Association as Trustee For 
The Registered Holders ofML-CFC 

I 0 Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 

II Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 

12 Servicer, 

13 

14 VS. 

Plaintiff, 

15 Palmilla Development Co., Inc., a Nevada 
corporation; and Roe Corporations X to XX, 

16 

17 

18 

Defendants. 

Case No.: 09-A595321 

Dept. No.: IX 

NOTICE OF ENTRY OF ORDER 
APPOINTING RECEIVER 

Please take notice that an Order Appointing Receiver was entered in the above entitled 

23 

24 

25 

26 

27 

matter on September 4, 2009 in the above matter. A copy of which is attached hereto as 

Exhibit I. 

DATED this day of September, 2009. 

-I-

LEWIS AND ROCA L7f/) 
~f)& 

MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 

Attorneys for Plaintiff 

499840_l.DOC 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

• • 
CERTIFICATE OF SERVICE 

I hereby certify that service of the foregoing NOTICE OF ENTRY OF ORDER 

APPOINTING RECEIVER was made this q-ti.day of September, 2009 by depositing a copy 

for mailing, first class mail, postage prepaid, at Las Vegas, Nevada, addressed to the following: 

Brent Larsen, Esq. 
DEANER, DEANER, SCANN, MALAN & LARSEN 

720 S. Fourth Street, #300 
Las Vegas, NV 89101 

Attorneys for Defendant 

-2- 499840 _!.DOC 



000149

000149

000149 00
01

49

' ' • • 

Exhibit 1 



000150

000150

000150 00
01

50

• 
ORD 
MICHAEL F. LYNCH, ESQ. 

2 Nevada Bar No. 8555 
MLynch@Jrlaw.com 

3 LEWIS AND ROCA LLP 
3993 Howard Hughes Parkway, Suite 600 

4 Las Vegas, Nevada 89169-5996 
Telephone: (702) 949-8200 

5 Facsimile: (702) 949-8398 
Attorneys for Plaintiff 

• 
-·I' \ .... 

6 

7 

8 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

U.S. Bank National Association as Trustee 
9 For The Registered Holders ofML-CFC 

Commercial Mortgage Trust 2007-7 
I 0 Commercial Mortgage Pass-Through 

Certificates Series 2007-7, by and through 
II Midland Loan Services, Inc., as its Special 

Servicer, 
12 

13 

14 

Plaintiff, 

vs. 

Palrnilla Development Co., Inc., a Nevada 
15 corporation; and Roe Corporations X to XX, 

16 

17 

Defendants. 

Case No.: 09-A595321 

Dept. No.: IX 

FINDINGS OF FACT, CONCLUSIONS 
OFLAW,AND 

ORDER APPOINTING RECEIVER 

Date of Hearing: 8/18/2009 
Time of Hearing: 9:00 a.m. 

18 This matter came before the Court on August 18,2009, on U.S. Bank National 

19 Association as Trustee For The Registered Holders ofML-CFC Commercial Mortgage Trust 

20 2007-7 Commercial Mortgage Pass-Through Certificates Series 2007-7, by and through 

21 Midland Loan Services, Inc., as its Special Servicer's ("Plaintiff') Application for an Order to 

22 Appear and Show Cause Why a Receiver Should not be Appointed on Order Shortening Time, 

23 which was originally scheduled to come on for hearing on August 13, 2009. 

24 Palmilla Development Co., Inc. ("Defendant") filed a Countermotion for a Continuance 

25 and Opposition to Application for Order to Show Cause. On August 13, the Court granted 

26 Defendant a continuance of the hearing to August 18. On August 17, Plaintiff filed a Reply 

27 

-I- 497360_ 4.DOC 

Orrl" Annnintino RP.r.P.ivr:r 
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Brief in Support of Appointment of Receiver. No other documents or briefing was submitted in 

2 connection with the order to show cause hearing. 

3 Michael F. Lynch, Esq. appeared on behalf of Plaintiff and Brent Larson, Esq. appeared 

4 on behalf of Defendant. Also present was Mr. Hagai Rapaport, a corporate representative of 

5 Defendant. 

6 The Court read and considered the pleadings and papers filed herein, the oral argument 

7 of counsel, and good cause appearing therefor, the Court rules as follows: 

8 FINDINGS OF FACT 

9 Plaintiff provided credible and admissible prima facie evidence of the following facts. 

I 0 Unless otherwise noted herein, Defendant either conceded and/or failed to dispute the following 

II facts in the briefing and papers filed in connection with the Order to Show Cause hearing or 

12 otherwise during oral argument. Therefore, good cause appearing, the Court therefore makes 

13 following findings of facts: 

14 I. Defendant borrowed $20,150,000.00 with interest from Artesia Mortgage Capital 

15 Corporation, a Delaware corporation ("Original Lender") on or about March 28, 2007 (the 

16 "Loan"). 

17 2. The Loan is evidenced by, among other things, that certain Fixed Rate Note 

18 dated March 28,2007, bearing an authorized signature on behalfofthe Borrower (the 

19 "Promissory Note"). (A true and correct copy of the Promissory Note was attached to 

20 Plaintiff's Application as Exhibit "3"). 

21 3. The Loan was and is secured by that certain Commercial Deed of Trust, 

22 Security Agreement, Fixture Filing Financing Statement and Assigrunent of Leases, Rents, 

23 Income and Profits (as same may have been amended) recorded in the Clark County Recorders' 

24 Office as Document No. 20070330-0002946 ("Deed of Trust"). (A true and correct copy of the 

25 Deed of Trust was attached to Plaintiff's Application as Exhibit "4"). 

26 4. The Loan was and is further secured by that certain Assigrunent of Leases, 

27 Rents, Income and Profits (as same may have been amended) recorded in the Clark County 

-2- 497360_ 4.DOC 

Orrlr:r AnnnintinP Rr:r-.P.iv~ 



000152

000152

000152 00
01

52

• • 
Recorders' Office as Document No. 20070330-000294 7 ("Assignment of Rents"). (A true and 

2 correct copy of the Assignment of Rents was attached to Plaintiff's Application as Exhibit "5'') 

3 5. Original Lender assigned all of its rights and interests in and to the Deed of Trust 

4 and the Assignment of Rents to the Plaintiff pursuant to that certain Assignment of(a) 

5 Commercial Deed of Trust, Security Agreement, Fixture Filing Financing Statement and (b) 

6 Assignment of Leases, Rents, Income and Profits And Assignment of Assignment of Leases, 

7 Rents, Income and Profits recorded in the Clark County Recorders' Office as Document No. 

8 20080103-0000543 (the "Assignment of Deed of Trust"). (A true and correct copy of the 

9 Assignment of Deed of Trust was attached to Plaintiff's Application as Exhibit "6"). 

I 0 6. LaSalle Bank resigned its position as trustee on or about June 30, 2008, and 

II Wells Fargo Bank, N.A., was appointed as successor trustee (A true and correct copy of the 

12 Resignation of Trustee and Notice of Appointment of Successor Trustee were collectively 

13 attached was attached to Plaintiff's Application as Exhibit "7"). 

14 7. Wells Fargo Bank, N.A., then resigned its position as trustee on or about 

15 December 30, 2008, and U.S. Bank National Association was appointed as successor trustee (A 

16 true and correct copy of the Resignation of Trustee and Notice of Appointment of Successor 

17 Trustee were collectively attached to Plaintiff's Application as Exhibit "8"). 

18 8. Pursuant to the Assignment of Deed of Trust, the Plaintiff holds all beneficial 

19 interest under the Deed of Trust and the Assignment of Rents, and is thereby authorized and 

20 empowered to bring this action. 

21 9. As detailed more fully in the Deed of Trust, the real property securing the 

22 Promissory Note (the "Real Property") is identified by the Clark County Tax Assessor Parcel 

23 Nos: 

24 

25 

26 

27 

a. 

b. 

c. 

d. 

124-30-311-031; 

124-30-312-014 and 015; 

124·30·312-017 and 018; 

124-30-312-025- 169, inclusive; 

.J. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

• • 
e. 124-30-312-171 and 172; 

f. 

g. 

124-30-312-177; and 

124-30-312-180- 182, inclusive, 

more commonly referred to as the Palmilla Townhomes, generally located northeast of the 

intersection of West Ann Road and North Decatur Boulevard in North Las Vegas, and more 

specifically described in the Legal Description attached was attached to Plaintiff's Application 

as Exhibit "9". 

I 0. The Real Property is a development of an estimated 155 1 single-family rental 

townhomes, each of which is currently generating, or capable of generating, rental income. 

Occupancy is estimated to be approximately 80%. 

II. The Promissory Note and the Deed of Trust provided that Defendant was to 

remit monthly payments in a constant amount of$111,530.40, with a final maturity date of 

April II, 2018. 

12. Defendant is in substantial arrears on interest and other monies owed to Plaintiff 

including fees, other penalties, and other fees and costs. 

13. Defendant is in default of its obligations to Plaintiff, by its failure to make past 

due payments. This failure constitutes "Events of Default" under the Loan, the Promissory 

Note, the Deed of Trust, and the Limited Recourse Obligations Guarantee. 

14. Defendant's counsel conceded in open court that the Deed of Trust authorizes the 

appointment of a receiver, but Defendant nevertheless argued against it on the alleged grounds 

that a receiver was unnecessary because the Plaintiff could acquire actual ownership of the 

property within the next 21 days, by proceeding with noticing a foreclosure sale of the property. 

15. Greystar Real Estate Partners, with John Rials as its agent ("Receiver") is 

qualified to act as Receiver in this action, to take possession, custody, and control of the 

Property. 

1 Plaintiff believes a more accurate estimate is !57 units. 
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16. Plaintiff has asserted that the proposed compensation schedule for the Receiver 

2 is reasonable and customary rate for properties of this size and type. Defendant orally disputed 

3 that the proposed Receiver's compensation schedule is reasonable and/or customary during the 

4 August 18th hearing. The Court shall defer its final determination of whether the 

5 aforementioned proposed Receiver fees are reasonable and customary, pending a hearing on the 

6 further briefing from the parties as may be submitted. 

7 CONCLUSIONS OF LAW 

8 The Court makes the following legal conclusions: 

9 17. The Loan Documents are valid and enforceable contracts. 

10 18. The Loan Documents provide for the appointment of a Receiver upon the 

II occurrence of an Event of Default. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

19. Events of Default and/or other breaches of the Loan Documents have been 

committed by Defendant and remain uncured as of August 18,2009. 

20. The appointment of a Receiver is authorized and is necessary to conserve, 

preserve, protect, administer, and continue to operate certain real property and improvements 

commonly known as relating to the Property, to allow the Receiver to: 

a. Appraise the Property; 

b. Evaluate the physical and fmancial condition of the Property; 

c. 

d. 

e. 

Evaluate the current tenancies for market reasonableness, suitability, and 

stability; 

Evaluate the best method of marketing, disposing, or otherwise 

converting the Property into cash, such that the damages and any 

deficiency between the amount owed by Defendant and the amount 

realized by such conversion are minimized; 

In light of the results of these aforementioned evaluations, determine and 

select options for maximizing the market value and/or marketability of 

the Property; and 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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f. Undertake efforts to maximize the market value and/or marketability of 

the Property. 

21. In light of the foregoing fmdings of fact and conclusions oflaw, Plaintiff is 

contractually entitled to the Appointment of a Receiver, on the terms and conditions as provided 

for herein, subject to further order of the Court 

ORDER 

Therefore, IT IS HEREBY ORDERED as follows: 

I. Receiver's Oath 

The Receiver shall execute a Receiver's Oath. The Receiver's Oath may be filed by 

facsimile transmission and this Order shall become effective upon the Court's receipt of such 

facsimile transmission; provided, however, that the Receiver replace the facsimiles with 

originals within seven (7) days of filing. 

2. Receiver's Fees 

The Court's fmal determination of the Receiver's Fees shall be deferred pursuant to the 

following conditions. Defendant shall file any opposition to the reasonableness of the proposed 

Receiver's Fees on or before September 8, 2009. Plaintiff shall file its reply within 10 days of 

any such objection, by September 18. Regardless of whether Defendant files an objection, the 

Court will make its final determination on the proposed Receiver's Fees on September 24, 

2009, at 9:00 a.m., or as soon thereafter as counsel may be heard. 

The deferral of the Receivership fees notwithstanding, in addition to whatever Receiver 

fees are ultimately approved, the Receiver shall also be reimbursed for all costs and expenses as 

are reasonable and necessary for the Receiver to accomplish the purposes and tasks set forth in 

this Order, including, but not limited to legal expenses, the premium incurred to obtain the 

Receiver's bond, travel, mileage, filxes, copies, photographs, printing and similar Receiver­

provided benefits, whlch shall be accounted for in the monthly fmancial report. Five (5) days 

after submission of the monthly report, without further Order of the Court, the Receiver shall be 

entitled to its fees and costs. Notwithstanding periodic payment of fees and expenses, the 
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Defendant reserves the right to object to any fees or costs at such time as the receiver files its 

2 periodic reports to seek confirmation of all their transactions. 

3 

4 

3. Receiver's Authority and Duties 

(A) Except as otherwise provided in Paragraph I 0, the Receiver shall take 

5 immediate and exclusive possession, custody and control of all real and personal property 

6 owned by Defendant, 2 including, without limitation, all equipment, fixtures, fumisltings, 

7 records, inventory, assets, royalties, rents, receivables, accounts, deposits, equities, and profits 

8 whatsoever. Receiver shall care for, preserve and maintain the Property, and may incur any 

9 expenses necessary for this purpose. All such expenses shall be paid from funds of the 

I 0 Receiversltip Estate. 

11 (B) The Receiver is hereby given the power and authority usually held by 

12 receivers and reasonably necessary to accomplish the purpose of this Receiversltip including, 

13 without limitation, the specific power to: 

14 

15 

i. 

ii. 

Change any and all locks on the Property and limit access thereto; 

Maintain, protect, collect, sell, liquidate, or otherwise dispose of 

16 property; provided, however, that the Receiver shall not sell or otherwise dispose of any 

17 property, other than in the ordinary course of business. Notwithstanding the foregoing, the sale, 

18 liquidation, or other conversion of any real property by the Receiver shall be subject to prior 

19 Court approval; 

20 iii. Except as otherwise provided in Paragraph 10, take possession of 

21 all funds in all bank and other deposit accounts of the Defendant; open, transfer and cbange all 

22 bank and trade accounts relating to the Property, so that all such accounts are in the name of the 

23 

24 

25 

26 

27 

'With respect to the computer(s) that is/are located at the Property used by Defendant or its 
employees in operating the Property, Defendant has represented to Plaintiff that these are not 
the property of Defendant. As such, Defendant shall be allowed to remove the computer(s) 
from the Property, but Plaintiff and Receiver reserve all rights to contest or challenge 
Defendant's ownership or possessory rights to said cornputer(s) in the future. Defendant and 
Plaintiff shall work together in good faith to allow the Receiver to harvest Property-related data 
from the computer(s). Receiver shall take all reasonable efforts to refrain from accessing or 
taking data unrelated to the Property. 
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Receiver; and make disbUISements in payment of expenses incurred by the Receiver in 

2 accordance with this Order; 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

iv. Hire, on a contract basis, professionals, employees, real estate 

brokers, general contractors, tradesmen, and other personnel or entities necessary to manage, 

preserve, market and sell the Receivership Property; 

v. Retain existing employees of the Defendant or related parties as 

Defendant's employees in order to continue any business operations. As of the date and time 

this order is entered, Defendant shall no longer be deemed to be the employer of any employee 

working at or on the Property. If the Receiver chooses to retain any such employee(s), the 

Receiver shall carry said employee on its books in connection with payroll taxes, workers 

compensation insurance, and related costs; 

vi. Hire, employ, pay and terminate servants, agents, employees, 

clerks and accountants; purchase materials, supplies, advertising, and other services at ordinary 

and usual rates and prices using funds that shall come into the Receiver's possession; collect or 

compromise debts of the Receivership Estate; incur risks and obligation ordinarily incurred by 

owners, mangers, and operators of similar enterprises, which in the Receiver's reasonable 

judgment, are necessary for the operation of the business, and no such risk or obligation 

incurred shall be the personal risk or obligation of the Receiver but only that of the Receivership 

Estate; 

vii. Reject any leases or unexpired contracts of the Defendant that are, 

in the Receiver's judgment, burdensome on the Receivership Estate, subject to Court approval; 

vtii. Make and enter into leases for a term not exceeding one year, 

23 obtain and eject tenants, and set or modify rents and terms of rent without this Court's prior 

24 approval; 

25 ix. Borrow funds from Plaintiff required to continue operation of the 

26 existing business. Nothing in this Order shall obligated Receiver to advance any such funds. 

27 Nothing in this Order shall obligate Plaintiff to provide such funds and Plaintiff shall be entitled 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

• • 
to the issuance of a Receiver's Certificate in the event it does advance such funds, in accordance 

with Section 16 of this order; 

x. Collect all rents, profits and income, which now or hereafter may 

be due from the operation of any business connected with the Property and improvements 

thereon, including such rents, income and profits presently held in bank accounts for the 

Property; 

XJ. Employ and compensate unlawful detainer attorneys or eviction 

services with respect to the operation of the Property without prior Court approval; 

xii. With prior Court approval, abandon property the Receiver 

considers to be of little or no value to the Receivership Estate; 

xiii. Retain inspectors and others reasonably necessary to investigate 

12 the status and condition of the Property. The Receiver shall report to the Court what it learns 

13 from such inspections, and recommend to the Court what action should be taken with regard to 

14 repairs and rehabilitation of the Property; 

IS xiv. The Receiver shall not make any capital expenditure in excess of 

16 $5,000 without prior approval from the Court, except for matters pertaining to health, safety, or 

17 welfare or exigent circumstances; and 

18 xv. The Receiver shall have the discretion, but not the obligation, to 

19 exercise such rights as Receiver deems necessary to preserve and protect the Receivership 

20 Property. 

21 (C) The Receiver shall not be obligated to file any federal or state income tax, 

22 returns, schedules or other forms, which continue to be an obligation of the Defendant. 

23 4. Overhead Expenses of Receiver 

24 All fees and expenses incurred by the Receiver, which pertain solely to the Receiver's 

25 general office administration and/or overhead, including, but not limited to office supplies, 

26 employee wages, taxes and benefits and other charges shall not be an expense of the 

27 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

• • 
Receivership Estate unless incurred directly and solely for the benefit of the Receivership 

Estate. 

5. Inventorv 

Within thirty (30) days after entry of this Order hereunder, the Receiver shall file an 

inventory of all of the personal property taken into possession pursuant to this Order. 

6. Security Deposits 

Any security or other deposits which tenants have paid to Defendant or its agents and 

which are not paid to the Receiver, and over which the Receiver has no control, shall be 

obligations of the Defendant and the Receiver may, but shall not be obligated to, refund such 

deposits without an Order of this Court. Any other security or other deposits that tenants have 

paid or may pay to the Receiver or which Defendant actually turns over to the Receiver, if 

otherwise refundable under the terms of their leases or agreements with the Receiver, may be 

refundable by the Receiver in accordance with the leases or agreements. 

7. Monthly Reports 

The Receiver shall prepare and serve on Plaintiff and Defendant interim reports of the 

condition and operation of the Property in the Receivership Estate within thirty (30) days of the 

closing of each accounting period or month. These interim reports shall include the Receiver's 

fees and expenses of the Receivership Estate, including fees and costs of accountants and 

attorneys authorized by the Court, incurred for each reporting period in the operation and 

administration of the Receivership Estate. The Receiver shall follow accounting standards 

typical for similar properties, and may enlist the aid of accountants for preparation of Receiver's 

reports to the Court. Any objections to the Monthly Reports must be received within twenty 

(20) days of service of said interim report(s) in order to be timely and considered by the Court. 

8. Management of the Property and/or Business Entitv 

Receiver shall operate and manage the Property including, but not limited to, collecting 

rent, and operating any related business entity. The Receiver may employ such agents, 

independent contractors, employees and management companies to assist Receiver in managing 
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the Receivership Property including, but not limited to, a company in which Receiver is a 

2 principal, provided the amount of compensation paid to any such ageot or firm is comparable to 

3 that charged by similar entities for similar services. Receiver may undertake the risks and 

4 obligations ordinarily incurred by owners, managers and operators of similar businesses and 

5 enterprises and Receiver shall pay for these services from the funds of the Receivership Estate. 

6 No such risk or obligation so incurred shall be the personal risk or obligation of this Receiver, 

7 but shall be the risk and obligation of the Receivership Estate. All who are acting, or have acted, 

8 on behalf of the Receiver at the request of the Receiver are protected and privileged with the 

9 same protections of this Court as the Receiver has. 

10 9. Police Assistance 

II Receiver may request assistance of law enforcement officials when taking possession, or 

12 at any other time during the term of the Receivership, if in the opinion of Receiver, such 

13 assistance is necessary to preserve the peace and protect the Receivership assets. 

14 10. Bank Accounts 

15 With reference to the Order Granting Motion for Relief from the Automatic Stay, 

16 entered on July 2, 2009, in In re: Palmilla Development Company, Inc., 1:09-bk-11504 MT, 

17 pending in the United States Bankruptcy Court, Central District of California, and subject to the 

18 entry of an order from that Court clarifYing the Stay Relief Order as it relates to funds now 

19 remaining in Defendant's/Debtor in Possession's accounts, the Receiver shall take possession 

20 of, and receive from all depositories, banks, brokerages and otherwise, any money on deposit in 

21 such institutions belonging to or arising from the operation of the Property, whether such funds 

22 be in accounts titled in the name of the Defendant or not, and Receiver may indemnify the 

23 institution upon whom such demand is made, and is empowered to opeo or close any other 

24 accounts. 

25 Receiver shall deposit monies and funds collected and received in connection with the 

26 Receivership Estate at federally-insured banking institutions or savings associations which are 

27 not parties to this case. Monies coming into the possession of the Receiver and not expeoded for 
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any purposes herein authorized shall be held by the Receiver pending further orders of this 

Court. Additionally, Monies on deposit as of August 28, 2009, shall not be considered in 

calculating the Receiver's management fee of3% of the Total Income, or a minimum of$25 per 

unit per month, whichever is greater (simply stated, the Receiver shall not receive 3% of these 

funds simply for accepting tender of these funds by Defendant). 

11. Use of Funds 

The Receiver shall pay only those bills that are reasonable and necessary for the 

operation or the protection of the Receivership Property and shall allocate funds in the 

following order of priority: (I) the costs and expense of the Receiver and the Receivership 

Estate including its utilities, insurance premiums, salaries and wages of employees working at 

the Receivership Property, general and special taxes or assessments levied on the Property and 

improvements thereon; (2) amounts due to Plaintiff; and (3) the creation and retention by the 

Receiver of a reasonable working capital fund. 

12. Utilities 

Any utility company providing services to the Property, including gas, electricity, water, 

sewer, trash collection, telephone, communications or similar services, shall be prohibited from 

discontinuing service to the Property based upon unpaid bills incurred by Defendant. Further, 

such utilities shall transfer any deposits held by the utility to the exclusive control of such 

Receiver and be prohibited from demanding that the Receiver deposit additional funds in 

advance to maintain or secure such services. New accounts under the name of the Receivership 

shall be established within thirty (30) days. Utility companies are prohibited from discontinuing 

service while the new Receivership accounts are in process of being established. 

13. 

24 Receiver may issue demand that the U.S. Postal service grant exclusive possession and 

25 control of mail including postal boxes as may have been used by Defendant and may direct that 

26 certain mail related to the Property and its business be re-directed to Receiver. 

27 
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14. Insurance 

The Receiver shall determine upon taking possession of the Property whether in the 

Receiver's judgment, there is sufficient insurance coverage. With respect to any insurance 

coverage in existence or obtained, the Receiver, Plaintiff and the property management 

company, if any one exists, shall be named as an additional insured on the policies for the 

period of the Receivership. If sufficient insurance coverage does not exist, the Receiver shall 

immediately notify the parties to this lawsuit and shall have thirty (30) calendar days to procure 

sufficient all-risk and liability insurance on the Property (excluding earthquake and flood 

insurance) provided, however, that if the Receiver does not have sufficient funds to do so, the 

Receiver shall seek instructions from the Court with regard to adequately insuring the Property. 

The Receiver shall not be responsible for claims arising from the lack of procurement or 

inability to obtain insurance. 

15. Legal Counsel 

Receiver may hire independent legal counsel and pay such persons for their services at 

such rates as the Receiver deems reasonably appropriate for the services provided, and subject 

to prior Court approval. 

16. Receiver's Certificates 

In the event that income from the operation of the Property is insufficient to meet 

normal operating expenses and costs, the Receiver is authorized to borrow money from Plaintiff 

and to issue Receiver's Certificates to secure such indebtedness. The total amount of all monies 

borrowed and Receiver's Certificates issued shall be subject to the further order of this Court, as 

provided for in Plaintiff's security instrument. 

17. Plaintiff to NotifY Receiver of the Appearances of all Parties 

Plaintiff is ordered to promptly notify the Receiver of the names, addresses, and 

telephone numbers of all parties and their counsel who appear in the action, so that the Receiver 

may give notice to all parties of any matters affecting the Receivership. 
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18. Receiver's Final Report and Account 

2 As soon as is practicable after the Receivership terminates, the Receiver shall file, serve, 

3 and set for hearing in this Court its Final Report and Account. Notice shall be given to all 

4 persons whom the Receiver has received notice of potential claims against the Receivership 

5 Estate. 

6 The motion to approve the final report and accounting, and for discharge of the 

7 Receiver, shall contain a summary of the Receivership accounting including enumeration, by 

8 major categories, of total revenues and total expenditures, the net amount of any surplus or 

9 deficit with supporting facts, a declaration under penalty of perjury of the basis for the 

I 0 termination of the Receivership, and evidence to support an order for the distribution of any 

II surplus, or payment of any deficit, in the Receivership Estate. 

12 19. Instructions from the Court 

13 The Receiver and the parties to this case may at any time apply to this Court for 

14 instructions or orders. The Court may grant any order requested by the Receiver, without further 

15 notice of hearing, if no objection is filed with the Court and served on the Receiver and the 

16 parties within twenty (20j days after the filing and service of Receiver's request. 

17 20. General Provisions 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

(A) No person or entity shall me suit against the Receiver, or take other 

action against the Receiver, without an order of this Court permitting the suit or action; 

provided, however, that no prior Court order is required to me a motion in this action to enforce 

the provisions of this Order or any other order of this Court in this action. 

(B) The Receivership Estate and its employees, agents, attorneys and all 

professionals and management companies retained by the Receiver shall have no liability for 

any obligations, or debts incurred by Defendant. The Receiver and its employees, agents and 

attorneys shall have no personal liability, and they shall have no claim asserted against them 

relating to the Receiver's duties under this Order, without prior authority from this Court as 

stated in (A) above. 
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(C) Nothing contained in the Order of the Court shall be construed as 

2 obligating or permitting the Receiver to advance its own funds to pay any costs and expense of 

3 the Receivership Estate. 

4 (D) The parties to this litigation shall refrain from interfering with the 

5 Receiver's taking or exercising of custody, control, or possession of the Property (including the 

6 applicable books, records, bank accounts, and financial statements), or with the Receiver's 

conduct of its duties as set fortb in this Order. 7 

8 

9 

10 

DATED this t)1'4.. day of September, 2009. 
JENNIFER P. TOGLJATTI 

II 

12 

13 

September .,ad2009. 

Submitted by: 

LEWIS AND ROfA LL /l 
14 lvrvw.1a, 0t{-1 '· ./J 
15 

Michael F. Lynch, Esq. U 
16 Nevada Bar No. 8555 

3993 Howard Hughes Pkwy., Suite 600 
17 Las Vegas, Nevada 89169 

1 8 Attorneys for Plaintiff 

19 

20 

21 

22 

23 

24 

25 

26 

27 

DISTRICf COURT JUDGE 

September _2_, 2009. 

Approved as to form ali~ tewtot4 by: 

DEANER, DEANER, SCANN, MALAN & 

LARS~~ 
Brent Larsen, Esq. 
Nevada Bar No. 1184 
720 S. Fourtb Street, #300 
Las Vegas, NV 89101 

Attorneys for Defendant 
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Lewis and Roc:a LLP 
3993 Howard Hughes 
Parkway, Suite 600 

Las Vegas, Nevada 89169 

NOTC 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch@LRLaw.com 
LEWIS AND ROCAL LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
Telephone: (702) 949-8200 
Facsimile: (702) 949-8398 

Attorneys for Plaintiff 

Electronically Filed 
02/24/2010 03:10:26 PM 

CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

U.S. Bank National Association as Trustee For The 
Registered Holders of ML-CFC Commercial 
Mortgage Trust 2007-7 Commercial Mortgage 
Pass-Through Certificates Series 2007-7, by and 
through Midland Loan Services, Inc., as its Special 
Servicer, 

Plaintiff, 
vs. 

Palmilla Development Co., Inc., a Nevada 
corporation; and Roe Corporations X to XX, 

Defendants. 

Case No. A-09-595321-C 

Dept. No. IX 

NOTICE OF FILING EXHIBIT IN 
SUPPORT OF PLAINTIFF'S 
MOTION TO APPROVE SALE OF 
RECEIVERSHIP PROPERTY 

Date of Hearing: 3118110 
Time of Hearing: In-Chambers 

U.S. Bank National Association as Trustee For The Registered Holders ofML-CFC 

Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series 

2007-7, by and through Midland Loan Services, Inc., as its Special Servicer ("Lender"), by and 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 
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lewis and Roca llP 
3993 Howard Hughes 

Parkway, Suite 600 

1 through its undersigned counsel, hereby file Exhibit 1 in support of Plaintiffs Motion to Approve 

2 Sale of Receivership Property. The following document is attached herein: 

3 

4 
Exhibit 1: Agreement for Sale and Purchase Property dated February 5, 2010 

5 DATED February 24,2010. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Attorneys for Plaintiff 

las Vegas, Nevada 89169 

2 
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Lewis and Roca LLP 
3993 Howard Hughes 
Parkway, Suite 600 

1 CERTIFICATE OF SERVICE 

2 I hereby certify that service of the foregoing NOTICE OF FILING EXHIBIT IN 

3 SUPPORT OF PLAINTIFF'S MOTION TO APPROVE SALE OF RECEIVERSHIP 

4 PROPERTY was made this fjj ___ f6ay of February, 2010, by depositing a copy for mailing, first 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

class mail, postage prepaid, at Las Vegas, Nevada, addressed to the following: 

Brent Larsen, Esq. 
DEANER, DEANER, SCANN, MALAN & LARSEN 
720 S. Fourth Street, #300 
Las Vegas, NV 89101 

Attorneys for Defendant 

~gf 
eillPIOYee of Lewis and Roca LLP 

Las Vegas, Nevada 89169 

3 
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Exhibit 1 

Exhibit 1 
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AG 

SEU.ER: 

BUYER: 

Greystar Real Estat$ artners, John Rials as agent, as duly 
appointed Receiver of e Property, pursuant to that certain 
Order Appointing lver submitted by Lender in connection 
with the Lawsuit 

Paclfica Companies C, a Csllfomla limited llabDity 
company 

EXECUTION DATE: .:....;~::.:~,U ............ ""t-->o<--+'' 2010 

PROPERTY: 

ARI!Clt 

ARTICLE! 
ARTtCLE II 

ARTfCLE Ill 
····-MrnGb.E I:V·· 

ARTICLEV 
ARTICLE VI 
·ARTICLE VII 
ARTICLE VIII 
ARiiCLEIX · 
ARTICLE X 
ARTIClE XI 

'ARTICLE XII 
. ARTICLE Xlll 
·ARTICLE XIV 

EXHIBITS 

PalmiUa T ownhomes, 57 units of 300 units, generally • 
located northeast of th Intersection of West Ann Road and 
North Qecatur Boulev In North Las Vegas, Nevada 

TABLEOFC 

DESCRIPTION 

DEFINED TERMS ..... - ..................... - ...................................... 1 
PURCHASE PRICE AND MS OF PAYMENT; 
CLOSING ADJUSTMENTS .................................................. : ...• 4 
CONDmON ............... , .............................................................. 7 
Tlll::E- .-t: .. '·'··· ~. ·' ~·.~.:;;;. ,-;;·;~~; ;:;~ •• : ·:; ... ~· •••• ; .... : ... ~; .. ;~;·;·;;;;·;;;;;;;;.;.:;; •• :to ·· · 
ESCROW AND ClOSING ...................................................... 12 
ENVIRONMENTAL MAiTE ................................................ 14 
WARRANTIES AND REP NTATIONS ............................. 15 
ASSIGNMENT ............. ~ .......................................................... 15 
BROKERAGE ......................................................................... 16 
DEFAULT ................... : ....... ~ ·-·~·-····--·· .......................... - •••• 17 
NO JOINT VENTURE ......... , ................................................... 18 
MISCELLANEOUS ................................ ;:, ............................... 18 
ESCROW TERMS ............................... - .............. .: ................. 23 
LITIGATION ............. ~ .. , ........ t ....................... ~ ........................... 24 

A LEGAL DESCRIPTION 
B TITLE COMMITMENT 
C GRANT, BARGAIN, SALE DEED 
0 AFFIDAVIT 
E Bill OF SALE 
F ASSiGNMENT AND ASSUMPTION AGR NT 
G NOTICE TO TENANT 
H NOTICE TO SERVlCE CONTRACTOR 

i 
.. ·-I 

J 

! 

I 
,. 
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AGREEMENT fOB SALE t\ND PURCHASE OF PROPERTY 

Greystar ReaJ Estate Partners, John Rfals as agent, as duty appointed Receiver of 
the Property, pursuant to that certain Order Appointing Receiver submitted by lender in 
connection with the Lawsuit ("Seifer"}, and Pacifica Companies LLC, a California limited 
liability company {"Buyer"), Whose address is 1785 Hancock street. Suite 100, San Diego. 
CallfomjF1~2110, and whose Taxpayer Identification Number is 20-1095984. hereby agree 
on this~ day of~ 2010 {the "Effective Date"), that Seller shall sell to Buyer and 
.Buyer shall purchas~Seller, upon the following terms and condftions and for the price 
herein set forth, the Property, as such term is defined in Artide I of this Agreement 

ARTICLE I 
pEFINED TERMS 

1.1 Qefinl!ions. As used herein, the following terms shall have the following meanings: . 

l """""~(a~) -.-.,.;."A .. -:;g~re;;em;;;.;;.e;;;n;t",;.sha~l.;;;l m;;.=ea=n.:...t::.:h=is...:.Ag.:::..:.ree::.::.::me=.:..:nt:....·fo:.::;r:....Sa==.le::..::a:.:.:nd=:-:-P.=.:urch=a:::se:.;:;_:o:..:...f..:..P.:.;:ro:.,;:~..:;.;ffi!;.:.t ___ ---J 

-----ID<:ecmea t>y both sener and Buyer. 

(b) "Business Day" shall mean any day on which business is conducted by 
national banking institutions in Clark County, State of Nevada. 

(c) .. Borrower" shall mean Palmilla Development Co., Inc., a Nevada corporation, 
and the Defendant in the Lawsuit. 

(d) "Closing· shall mean the execution and deJivery of the Deed, the··am·-ot Sa1e 
and the other instruments to be executed by Seller conveying the Property to Buyer and the 
payment by Buyer to Seifer of the Purchase Price. 

(e) "Closing Date" shall mean that certain calendar day upon which Closing 
occurs, which day shall be 1he earlier of (i} seven (7) calendar days following the mutual 
execution by Buyer and Seller of this Agreement or (ii} such calendar day when all 
eo.nditions PrecGdent to Closing, as specified herein, have been either satisfied or waived. 

(f) "County'" shall mean Clark County located In the State. 

(g) "Deed" shall mean the gr;ant, bargain, sale deed conveying fee titre to the Real 
Property to Buyer, duly executed by Seller and acknowledged and in proper form for 
recordation. 

(h) "Deposit• shall mean the amount from time to time held by the Title Company 
as Buyer's earnest money deposit. The Deposit shall be the sum of Five Hundred 
ThousarJd and 001100 U.S. Dollars ($500,000.00). The Deposit shalf be increased to the 
extent interest accrues thereon. 

(i) "Disclosed Broker" shall mean Marcus & Mitlichap, · 3993 Howard Hughes 
ParkWay, SUfba 300, Las Vegas, Nevada 89169, Contact Person: Michael LaBar, 

517159_3 
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Telephone Number. (702) 215-7134, Facsimile Number: (702) 215-7110, Email: 
mlchael.labar@marcusmllichap.com. 

0) "Due OiUgttnce Reports" shall mean all reports, documents, studies, 
analyses, and other written information delivered by Seller to Buyer or obtained by Buyer 
with respect to the Property, including results of physical inspections. engineenng studies, 
engineering drawings and specifications, surveys, Hazardous Materials Reports, soil testS, 
site pfans, feasibility studies, market studies, architeduraJ plan~ specifications and 
dtawfngs, title reports, permits, approvals and authorizations (whether obtained from 
govemmenta1 authorities or thlrd parties); and all other work produd generated by or for 
Buyer in connect!~ with the Property. 

(k) "Execution Date" shall mean the date set forth In the first paragraph of this 
Agreement. 

(I} . "General Intangibles" shall mean any and afl warranties, telephone exchange 
numbers, arc'lliectural or engineering plans and specifications, and development rights that 
relate to the Real Property or the Personal Property. --------

{m) "Hazardous Materials" shall mean any toxic, radioactive, caustic or otherwise 
hazardous substance, including petroleum, its derivatives, by-products and other 
hydrocarbons, or any substance having any constituent elements displaying any. of the 
foregoing characteristics. The term "Hazardous Materials" includes, without limitation. any 
substance regulated under any and all federal, state and tocal statutes, laws (including case 
law), regulations, ordinances, rules, judgments, oroers, decrees, codes, pfans, injunctions, 
permits, concessions, grants, franchiSes, licenses, agreements. and- other governmental . 
resbictions, whether oow or hereafter in effect, relating to human health, the environment or 
to emissions, discharges or releases of pollutants, contaminants, toxic substance$, 
hazardous substances or wastes into the environment induding, without limitation, ambient 
air, surface water, ground water, or land, or otherwise relating to the manufacture, 
processing, . distribution, use, treatment. storage, disposal, transport or handling of 
pollutants, contaminants, hazardous materials or wastes or the clean-.up or other 
remediation thereof. 

(n) "Hazardous Materiabi Reports• shall mean any and all' studies. reports, 
analyses, information., or other written records regarding the presence of Hazardous 
Materials at. en_ in, under or relating to the Land. 

(o) 'Intangible Property" shall mean, to the extent the same Is transferable by 
Seller. Seller':s interest In the Leases, the Service Contracts, the Pennits, the General 
Intangibles and any and all rights to the name of the improvements upon the Real Property. 

(p) •land" shaU mean 1hat certain parcel of real property located in the County 
and State, as more particularly described on the attached Exhibit A. 

(q) "Lawsuit" shaU mean that certain lawsuit captioned U.S. Bank National 
Association as Trustee For The Registered Holders of ML-CFC Commeroial MO!tgage Trust 
2007-7 Commercial ~ Pass-Through Certificates Series 2007-7, by, and through 
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