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Borrower represents and warrants to Lender that to the besl of Borrower's knowledge, except as 
set forth in that certain environmental site assessment delivered to Lender in connection with the Loan 
{the "Environmental Report"): (A) during the period of Barrower's ownership of the Property: (1) there has 
been no use, generation, manufacture, storage, treatment, disposal, discharge, release, or threatened 
release of any Hazardous Substances by any person on or around the Property except Permitted Uses; 
and (2) there have been no Hazardous Substances transported over or through the Property except in 
connection with Pe011ltled Uses: (B) after diligent Inquiry, Borrower has no knowledge of, or reason to 
believe that there has been: any use generation, manufacture, storage, treatment, disposal, release, or 
threatened release of any Hazardous Substance, hazardous waste or other waste by any prior owners or 
prior occupants or the Property or by any third parties onto the Property; or any actual or tiYeatened 
litigation or claims of any kind by any person relating to these matters; (C) no Hazardous Substanees In 
excess of permitted levels or reponable quantities under applicable Environmental Laws are present In or 
about the Property or any nearby real properly that could migrate to the Property; (D) no underground 
storage tanks of any kind are or have ever been located in or about the Property; (E) the Property and all 
operations and activities at, and the use and occupancy of, the Property, comply with all applicable 
Environmental Laws; ·(F) Borrower and every person currently having an Interest In or conducllng 
operations on the Property has complied with, and is now in 8trlct compliance with, every permit, license, 
and approval required by all applicable Environmental Laws for all activities and operations at, and the 
use and occupancy of, the Property; and (G) there are no claims related to Hazardous Substances 
pending or threatened with regard to the Property or against Borrower ot any Indemnitor olher than 
Borrower (individually or collectively, "lndemnltorj under the Environmental Indemnity (as hereinafter 
defined). Borrower represents and warrants thai, to the best of Borrower's knowledge, any wrltten 
disclosure submitted by or on behalf or Borrower to Lender concerning any release or threatened release, 
past or present compliance by Borrower, or any other person of any Environmental Laws applicable to the 
Property, and any environmental concerns relating to the Property, was true and complete when 
submllted and contJnues to be true and complete as of the date of this Security Instrument 

Borrower (1) releases and waives any future claims against Lender for Indemnity or contrlbuUon 
In the event Borrower becomes liable for cleanup or other costs under eny Environmental Laws or under 
any Hazardous Substances-related claim; (2) shaD reimburse Lender, on demand, for all costs and 
expenses Incurred by Lender In connec:lion with any review, approval, consent, or Inspection relating to 
the envlronmen1at provisions In lhls Security Instrument together with Interest, after demand, at the 
highest rate permitted under applicable law: and {3) shall Indemnify, defend, and hold Lender and Trustee 
harmless from and against all losses, costs, claims, damages, penalties, liabilities, causes of action, 
judgments, court costs, attorneys' fees and other legal expenses, costs of evidence of title, cost of 
evidence of value, and other expenses (coUectively, "Expenaesj, Including, without limitation, any 
Expenses incurred or accruing after the foreclosure of the lien of this Security Instrument, which either 
may suffer or Incur and wtifch directly or Indirectly arise out of or are .In any way connected with the 
breach of any environmental provision either In this Security Instrument or In any Loan Document or as a 
consequence of any release or threatened release or the presence, use, genereUon, manufacture, 
storage, disposal, transportation, release, or threatened release of any Hazardous Substances on or 
about the Property caused or perrniHed by Borrower, any prior owner or operator of the Property, any 
adjoltllng l;lndowner or any other party, Including, without limitation, the cost of any required or necessary 
monitoring, Investigation, repair, cleanup, remedy, or detoxification of any Hazardous Substances and 
the preparatJon of any closure, remedial action, or other required plans, whether that action Is required or 
necessary by reason of acts or omissions occurring prior to or following the recordation of this Security 
Instrument. Borrower's obligations will survive the satisfaction, release, or cancellation of the Loan, the 
release and reconveyance or par11al release and reconveyance of this Security Instrument, and the 
foreclosure of the lien of this Security Instrument or deed In fieu thereof. Notwithstanding anything In this 
paragraph to the contrary, this paragraph shall not apply to the Introduction and lnlUal release of 
Hazardous Subslances on the Property from and after the date that Lender acquires tllle to the Property 
through foreclosure or a deed In !leu of foreclosure (the "Transfer Date'); provided, however, Borrower 
shall bear the burden of proof thallhe Introduction and initial release of such Hazardous Substances: (I) 
occurred subsequent to the Transfer Date, (li) did not occur as the result of any act or omission of 
Borrower or Its agents, and (iii) did not occur as a result of a continuing leaching, seeping, mlgr&~llon or 
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release of any Hazardous Substances lntroducec prior to the Transfer Date In, on, under or near the 
Property. · 

To the extent permitted by applicable taw, Lender or its agents, representatives, and employees 
may waive its lien against tho Property or any portion of il, including, without limitation, the Improvements 
and the Personal Property. to the extent that the Property is found to be environmentally impaired and to 
exercise all rights and remedies of an unsecured creditor against Borrower and all of Borrower's assets 
and property for the recovery of any deficiency Md environmental costs, including, without limitation, 
seeking an attachment order, Bori'Ciwer will have the burden of proving that Borrower or any related party 
(or an affiliate or agent of Borrower or any related party) was not In any way negligent in permilting the 
release or threatened release of the Hazardous Sullstances. 

AnYthing contained In this· Security Instrument or In the Loan Documents to the contrary 
notwithstanding, the E>lpenses wiD be exceptions to any nonrecourse or exculpatofy provision of the Loan 
Documents, and Borrower wm be fully and personally liable for the Expense~;. That liability will not be 
limited to the original principal amount of the obllgallons secured by this Security Instrument, and 
Borrower's obligations will survive the foreclosure, deed in lleu of foreclosure, release, reconveyance, or 
any other transfer of the Property or this S&curity Instrument. For the purposes of any action brought 
under this subsection, Borrower waives the defense or taches and any applicable statute of llmitaUons. 

Lender and any other person or entity designated by Lender, Including, without limitation, any 
representative of a governmental entity, and any environmental consultant, and any receiver appointed by 
any court of competent jurisdiction, shall have the righl, but not the obligation, to enter upon the Property 
at all reasonabletJmes to assess any and all aspects of the environmental condition of the Property and 
its use, including, without limitation, conducting any environmental assessment or audit (the scope of 
which &hall be determined by Lender) and taking samples of soil, groundwater or other water, alt. or 
building materlalll, and conducting other invasive testing. Borrower shall cooperate with and proVide 
access to Lender and any such person or enlily designated by Lender. 

If recommended by the Environmental Report or any other environmental assessment or audit of 
the Property, Borrower shall estalllish and comply with an operations and maintenance program with 
r6$peet to the Property, In form and substance l'e$sonably acceptable to Lender, prepared by an 
environmental consultant reasonably acceptable .to Lender, which program shall address any asbestos 
containing material or lead based paint that may now or In the future be detected at or on the Property. 
Without limiting the generality of the preceding sentence, Lender may require {1) periodic notices or 
reports to Lender In form, substance and at such intervals as Lender may specify, (2) an amendment to 
such operations and maintenance program to address changing circumstances, laws or other maHers, 
(3) at Borrower's sole expense, supplemental examination of the Property by consultants specified by 
Lender, (4) access to the Property by Lender, its agents or servk:er, to review end assess the 
environmental condition of the Property and Borrower's compliance with any operations and maintenance 
program, and (5) variation of the operations and maintenance program In response to !he reports 
provid~d by any such consuHants. 

1.04 Funds for Taxes, Insurance and Other Charges. Subject to applicable law or to.a 
written waiver by Lender, Borrower shell pay to Lender, on the day monthly installments of principal and 
Interest are payable under the Note {or on another day del!lignaled In writing by Lender) untillhe Note Is 
paid In full, a sum (herein "Impounds") equal to one-twelfth (1112) of: (a) all real property taJCes and 
assessments (general and special), and ail other taxes and assessments of any kind or nature 
whatsoever, Including, without limitation, nongovernmental levies or assessments such as maintenance 
charges, levies or charges resulting from covenants, conditions and restrictions affecting the Property, 
whloh are assessed or Imposed upon the Property or any portion of il, or become due end payable, and 
which create. may create or appear to create a lien upon the Property, or any part thereof, or upon any 
parson, property, equipment or other facility used In the operation or maintenance thereof, or any tax or 
assessment on the Property, or any portion of It, In lieu thereof or In addition t11ereto, or any license fee, 

.g. 



000477

000477

000477 00
04

77

tax or assessment imposed on Lender end measured by or based in whole or In part upon the amount of 
the outstanding Secured Obligations (collectively, "Taxea"); (b) the yearly premium Installments for fire 
and other hazard Insurance, rent loss Insurance, commercial general liability Insurance and such other 
insurance covering the Proparty as Lender may require pur$Uant to Section 1.07 hereof (collectively, 
"Insurance Premiums"); and (c) if this Securily Instrument Is on a leaseholct, the yearly fixed ground rent, 
if any, under any ground lease affecting the Property or any portion thereof, ell as reasonably estimated 
initially and from time to time by l.ender on the basis or assessments and bills and reasonable esumates 
thereof. Lender may require Bo11ower to pay to Lent:ler, in advance, such other Impounds tor other taxes,. 
charges, premiums, assessments and impositions in connection with Borrower or the Property which 
Lender shall reasonably deem necessary to protect Len(ler's Interests {collectively "Other Impositions"). 
(The Taxes, Insurance Premiums, Other Impositions, and other itema for which Lender Is authorized to 
collect Impounds hereunder are referred to collectively as "Impositions".) Unless otherwise provided by 
applicable law, Lencfer may require Impounds for Other lmposilions to be paid by Borrower In a lump sum 
or In periodic installments, at Lender's option. Any waiver by Lender of a requirement that Borrower pays 
such Impounds may be revoked by Lender at any time upon noVce in wrlllng to Borrower. 

Lender sh;lll apply the Impounds to pay such lmposiUons so long as Borrower Is not In breach of 
such rates, ground rent, Taxes, assessments, Insurance Premlum11 and Other Impositions ancl so long as 
Borrower Is not in breech of any covenant or agreement In this Security ln:ilrument. Lender shall (flake 
no charge to Borrower for holding and applying the Impounds, annually analyzing such accounts, or ror 
verifying and compiling saki assessments and bills, unless Lender pays Borrower .Interest, earnings or 
profits on the Impounds and applicable law permits Lender lo make such a charge. If requested by 
Lender, Borrower shall cause to be furnished to Lender a tax reporting service contract covering lhe 
Property or the type, duration and with a company satisfactory to Lender. Untess.applicable law requires 
Interest, earnings or profits to be paid, Lender shall not be required to pay Borrower any interest, earnings 
or profits on the Impounds. Lender shall gl11e to Borrower, without charge, an annual accounting of the 
Impounds, showing credits and debl1s to the. Impounds and the purpose for whiCh each debit to the 
Impounds was made. The Impounds are pledged as additional security for all sums secured by this 
Security Instrument. 

If the Impounds held by Lender at the time of the annual accounting thereof exceed the amounts 
deemed necessary by Lender to provide for the payment of suCh Impositions, as they fall due, or exceed 
the amounts permitted to be held by applicable law, if no Event of Default Is in effect under any of the 
Loan Documents, lender shall credit such excess Impounds on the next monthly Installment or 
Installments of Impounds due. If at any lime the amount of the Impounds held by Lender shall be less 
than Is suff!clenc to pay such Impositions liS they fall due. Borrower shall pay lo Lender the amount 
necessary to make up the deficiency within thirty (30) days after nollce from Lender to Borrower 
requesting payment thereof. 

Upon the occurrence of any Event of Default under any of the Loan Documents or Borrowers 
breach of any covenant or agreement of Borrower in this Security Instrument, Lender may apply, In any 
amount and In any order es Lender shall determine, any Impounds h&ld by Lender at the time of 
application, (I) to pay Impositions whlcn are now or will nereafler become due, or (II) as a credit against 
the sums secured by this Security Instrument. Upon payment In full of all sums secured by this Security 
Instrument or upon Defeasance (88 defined In the Note, If so defined), Lender shall promptly refund to 
Borrower any lmpounda held by Lender. 

1.05 Application of Paymtnts. Unless applicable law provideS otherwise, all paymenta 
received by Lender from Borrower under the Note or this Security Instrument shall be applied by Lender 
in the following order of priority: (I) to Interest pays ble on the Note; (ii) to principal. due on !he Note; (61) to 
Interest payable on advances made pursuant to Section 1.14 hereof; (iv) to principal of advances made 
pursuant to section 1.14 hereof; (v) tCl amounts payable to Lender by Borrower under Section 1.04 
hereof, and (vi) any other sums secured by this Security Instrument In suCh order as Lender, at Lander's 
option, may determine; provided, however, that Lender may, at Lender's option~ apply any sums payable 
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pursuant to Section 1.14 hereof prior to interest on and principal of the Note, but such application shall 
not otherwise affect the order of priority of application specified in this Secllon 1 .05. 

1.06 Charges; Liens. Unless Lender shall be collecting {and Borrower shan have paid as 
required) Impounds pursuant to Section 1.04 above, Borrower shall pay, at Borrower's cost and expense, 
all Impositions attributable to the Property, the Note, this Security Instrument, or any part thereof or 
interest therein by Borrower making l)r causing to be made payment, when due, directly to the payee 
thereof, or In such other manner as lender may designate in writing. Borrower shall promptly furnish to 
Lender all notices of amounts due under this Section 1 .06, and lf Borrower shall make payment directly, 
Borrower shall promptly furnish to Lender receipts evidencing such payments. Borrower shall pay and 
promptly discharge, at Borrower's cost and expense, all liens, encumbrances and charges upon, and the 
Claims of an persons supplying labOr or materials to or In connection with, the Property, or any part 
thereof or interest therein, without regard to whether such Hen, encumDrance, t;harge or claim {in each 
case a ~claim') is or may be senior and superior to, equal with or junior end inferior to the lien of this 
Security Instrument. If Borrower shall fail to pay, remove and discharge any such lien, encumbrance, 
charge or claim, then In additiOn to any other right or remedy of l:ender, Lender may, but shan not be . 
obligated to, discharge the same, either by paying the amount claimed to be due or by procuring the 
discharge of such lien, encumbrance, charge or claim by depositing in a court a bond or the amount 
claimed or otherwise giving security for such claim, or by procuring such discharge ln such manner as is 
or may be prescribed by Jaw. Borrower shall, immediately upon demand therefor by t.ender, pay to 
Lender an emounl equal to all costs and expenses Incurred by t.ender In connection with the exercise by 
Lender of the foregoing right to discharge any such lien, encumbrance, charge or claim, together with 
interest thereon from the date of such expenditure lilt the Default Rate. Notwithstanding the foregoing, 
Borrower may contest any Claim by appl'opr!ate proceedings duJY instituted and diligently prosecuted at 
6orrower's expense. Borrower shall not be obligated to pay any Claim, and Lender shall not have the 
right to discharge any Claim pursuant to the provlslol"'5 above, while such contest is pending If the 
Property Is not thereby suOjected to Imminent loss or forfeiture and (if Borrower has not provided 
evidence that It has paid the amount of such Claim or by procuring the discharge of such Claim by 

.depositing in a court a bond or the amount claimed or otherwise giving security for such Claim, or by 
procuring such discharge or bond In such manner as Is or may be prescribed by law) It deposits one 
hundred fifty percent {150~) or the amount of such Claim wfth the Lender or provides other security 
satisfactory to the Lender In Its sole diScretion. 

Borrower shall give Lender prompt written notice of (a) the proposed creation of any county, 
municipal, quasi-governmental or other improvement or special district of any nature or (b) any acUon in 
respect to such district, whlch may affect the Property, i11cluding, Without limitation, any proposed service 
plan or modification of such plan, proposed organization of such district and election In regard to such 
organization, the proposed Issuance of bonds by such district and election in regard to such Issuance and 
the proposed inclusion of the Property In any such district, and Borrower shall not consent to the creaUon 
of any such district or any sucfl action In respect to such district without thEI prior written eonsent of 
Lender, which consent shal not be unreasonably withheld, 

1.07 Required Insurance; Delivery of Policies. Borrower shall at all times provide, maintain 
and keep In force or cause to be provided, maintained and kept in force, at no expense to Trustee or 
Lender. policies of Insurance In form and amounts, covering such casuaHies, risk:$, perils, liabilities and 
other hazards as provided below. All such Insurance poUcil~s shall be written by a company or companies 
authorized and admitted to Issue lnsur~nce In the State where the Property is located and having a rating 
of A2 or better for ratings by MoOdy's Investors Service, Inc., or A or better Jor ratings by Alch Investors 
Service, L.P. or Standard & Poor's RaUnga Services. 

(a) Borrower shall Initially maintain, until lender shall otherwise indicate In writing, the 
following Insurance: 
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(1) Property Insurance. Borrower, at its sole cost and expense, shall keep all 
Improvements, boilers and machinery. and all other Personal Property of Borrower now or hereafter 
situated on the Property Insured during the term of this Security Instrument against loss or damage by fire 
and against loss or damage by other tlsks now embraced by "Special Form• or -Au Risk" coverage, so 
called, (Including without limitation, riot and 1;/vil commotion, vandalism, malicious mischief, water, fire, 
burglary and theft) without any exclusion for terrorism, boiler and machinery coverage (if applicable). flood 
and/or earthquake Insurance (If applicable) all as may be required by Lender, In amounts at all times 
sufficient to prevent Lender from becoming a co-lnc;urer within the tenns of the applicable policies and 
under applicable Insurance law. providing for deducUbles (not to exceed the lesser of 1% of tho face 
amount of any such policy or S10,000), malnlalned In an amount not less than 100% of the full 
replacement cost or the Improvements and betterments and Personal Property {equivalent to the 
Insurable value of the Improvements and Personal Property as determined by en appraisal acceptable to 
Lender). on an agreed amount basis, without deduction for depreciation and without reference to co­
Insurance (an insurance to value provision Is not permitted In the policy). 

(2) Liability Insurance. Borrower shall also provide commercial general liabilitY 
Insurance, Oh the so-called "occurrence• form naming Lender as an addiUonallnsurec:l, Including personal 
Injury, death and property damage liability, and against any and all claims, InCluding ail legal liability to the 
extent insurable and Imposed upon Lender and all court costs and legal fees and expenses, In an amount 
not less than One Million Dollars ($1,000,000), combined single limit policy, Two Million Dollars 
($2,000,000) In the aggregate, for personal Injury and property damage, to be without a deductible. 

(3) Business Income Insurance. 'Business Income• and/or "rental Income' 
insurance, each naming Lender as loss payee, In an amount sufficient to avoid any co Insurance penally 
and to provide proceeds which Will cover a period of not less than twelve (12) months from the. data of 
casualty or loss; the tenn "rental Income" shall mean the sum of (A) the total then ascer1alnable Rents 
payable under the le~~&es (defined below) and (6) the total ascertainable amount of all other amounls ttl 
be received by Borrower from third parties which are the legal obligation of the tenants under such 
Leases, reduced to the eJCtent suCh amounts would not be received because of operating expenses not 
Incurred during a period of non occupancy of that portion of the Property then not being occupied. 

(4) Flood Insurance. If the Property Is now, or hereafter becomes, situated In a 
federally designated special flood hazard area, then Borrower shall obtain and maintain at. all times 
thereafter, a policy of ntXld Insurance In such amount as Lender may, from time to time require, and shell 
otherwise comply with the requirements of the Nalional Flood Insurance Program. A Life of Loan Flood 
Hazard Certificate shall be provided to Lender Identifying the Flood Hazard Zone In Which the Property Is 
situated. 

(5) Law and Ordinance Insurance. If any of the Improvements or the use of the 
Property shall at any time constitute a legal non-confonnlng structure or use, Borrower shall obtain an 
"Ordinance or Law Coverage~ or "Enforcement• endorsement, which shan Include coverege for (A) toss of 
value (In an amount no less than 100% of the full replacement cost of the Improvements), (B) demolition 
and debris removal costs (in en amount not less than 15% of the policy limit or Insured value), and (C) 
Increased costs of construction (In afl amount not less than 15% of the policy limit or Insured value). · 

. (6} Builder's Risk Insurance. AI all times during which. stn.dural construction, 
repairs or alterations are being made with respect to the Improvements, Borrower shaM also maintain (A) 
owner's cootingent or protective liability Insurance covering claims not covered by or under the temna or 
provisions of the above-mentioned commercial general liability insurance policy; and (B) lhe Insurance 
provided for In subsecUon (1) above wrltlen In a so-oalled builder's risk completed value form (w) on a 
non-reporting basis, (x) against all risk:; Insured against pursuant to the first sentence of this paragraph, 
(y) Including permission to occupy the Property, and (z) with an Agreed Amount endorsement waiving co­
Insurance provisions. 
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(7} Workers' Compensation Insurance, If Borrower has employees, Borrower 
shall also maintain workers' compensation, subject to the statutory limils of the state where the Property 
.;s I()Cated, and employer's liability Insurance with a limit or at least $1,000,000 per accident and per 
disease per employee, with respect to any work or operallons on or about the Property. 

(b} The original policy or policies and renewals thereof (or, at the sole option of Lender, 
duplicate originals or certified copies thereof), together with receipts evidencing payment of the premium 
therefor, shall be deposited with Lender, and Borrower hereby assigns to Lender the proceeds of such 
policy or policies as additional security for 1he Secured Obligations. Not more than forty-five (45) days 
after Closing the Loan, Borrower shall deliver lo Lender the original policy or policies (or, at the sore option 
of lender, duplicate originals or certified copies thereof), SUCh Insurance may be provided In one policy 
or separate policies for hazard insurance, rental or business Income Insurance, general liability, 
earthquake, environmental or Rood (or other special perils) Insurance. Each such. policy of insurance 
shall contain a non-contributing loss payable clause and a mortgagee clause In favor or and In form 
acceptable to Lender for policies referred to under subsections 1.07(a)(1), (3), (4), (5), and (6), and 
naming Lender as an additional insured for policies referred to under subsections 1.07(a) (2) and (7), and 
shall provide for not less than thirty (30) days prior written notice to lender of any intentlo modify, ~eel, 
or terminate the policy or policies or the expiration of such policies of lnsutance, and must Include a 
Lender's Loss Payable endorsement, and such other endorsements as required by Lender, lncllldlng a 
rep~ement cost ertdorsement and agreed amount endorsement, If Ule insurance required under this 
Section 1.07 or any portion thereof is maintained pursuant to a blanket policy, Borrower shall furnish to 
Lender a certified copy of such policy, together with an original Evidence or Insurance (Acord Form 28) 
indicating that Lender (and it$ successors ancllor assigns) is an lllSured under such policy In regard to the 
Property and showing the amount of coverage apportioned to the Property which coverage shall be in an 
amount suffiCient to satisfy the requirements hereof. Not less than thirty (30) days prior to the expltalion 
dates of each policy required of Borrower hereunder, Borrower will deliver to Lender a renewal policy or 
policies marked 'premium paid" or accompanied by other evidence or payment and renewal satisfactory 
to lender; and In the evant of foreclosure of this Security Instrument, any purchaser or purchasers of the 
Property shall succeed to all rights of Borrower, InclUding, without limitation, any rights to unearned 
premiums, in and to all insurance po&cles asal{lned and delivered to Lender pursuant to the provisions of 
this SecUon 1.07. 

(c) Notwithstanding the foregoing, at any lima while any amounts remain outstanding under 
the Loan, upon the written request of Lender, Borrower shall be required to malrilain such insurance as 
may from time to time be required under Lender's then current underwriting guldetlnes. 

1,08 Payment of Premiums. If Lender shall collect and Borrower shal pay In full Impounds 
for premiums In accordance with the provisions of Section 1.04 above, Borrower shall be deemed ·to have 
•paid" lhe premiums for the purposes of this Section 1.08. In the event Borrower falls to provide, maintain, 
keep in force or deliver to Lender lhe policies of Insurance required by this Security Instrument or by any 
Loan Document, Lender may (but shall have no obligation to) procure such insurance or single-interest 
insurance for such risks covering Lender's interest, rmd Borrower will pay all premiums thereon and 
reimburse l.ender for all amounts paid or Incurred by Lender in connection therewith prompUy upon 
demand by Lender, and until such payment is made by Borrower, the amount of al such premiums shall 
ba added to the principal amount of the ~n and shall bear Interest at the Default Rate. 

1.09 Casualties: Insurance and Condemnation Proceeds, In the event of a casualty or a 
taking by eminent domain, the l'cllowlng provisions shall apply In connection with the Restorallon (deflned 
below} of the Property: 

(a) If the Property shall be damaged or destroyed, In whole or In part, by fire or other 
casually, or If the Property or any portion thereof Is taken In any condemnation or eminent domain 
proceeding, Borrower shall· give prompt notice or such damage or taking to Lender and shall promptly 
commence and diligently prosecute the completion or the rapalr and restoration of the Froperty as nearly 
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as possible to the condition the Property was in immediately prior to such r~re or other casually or laking, 
with such alterations as may be approved by Lender (the "Restoration"). 

(b) The term "Net Proceeds" for purposes of this Section 1.09 shall mean: (I) the net amount 
of all Insurance proceeds under the polfcles carried pursuant to Section 1.07 hereof as a result of such 
damage or destruclion, arter deduction of Lender's reasonable costs and expenses (Including, without 
limitation, attorneys' fees), ir any, in coRecdng the same, or (II) the net amount of all awards and payments 
received by Lender with respect to a taking referenced in Sectloo 1.17 hereof, after deduction of Lender's 
reasonable costs and expenses (Including, without limitation, attorneys' fees), If any, In collecting the 
same, whichever the case may be. If (I) the Net Proceeds do not exceed $500,000 (the "Net Proceeds 
Availability Threshold"); (li) the costs of completing the Restoration as reasonably estimated by 
Borrower shall be less than or equal to the Net Proceeds; (Iii) no Event of Default exists under !he Note, 
this Security Instrument or any of the other Loan Documents; (iv) the Property and the use thereof after 
the Restoration will be In compliance with. ami permitted under, all applicable zoning laws, ordinances 
rules and regulations (Including, without llmilation, ltiWs relating to legal nonconforming structures or uses 
and an applicable Environmental Laws; (v) (A) if the Net Proceeds are Insurance proceeds, less than 
twenty-five percent (25%) of the total floor area of lhe Improvements has been damaged or dastroyed, or 
rendered unusable as a result of such nre or other casualty; or (B) if the Net Proceeds are condemnation 
awards, less !han 25% of the Property Is taken, such Property that is taken Is localed along the perimeter 
or periphery of the Property, no portion of the Improvements Is located on such Property, and such taking 
does not materially Impair access to the Property; and (vi) Lender shall be satisfied that any operating 
deficits, Including, without limitation, all scheduled payments of principal and Interest onder ~ Note 
which will be incurred with respect to the Property as a result of the occurrence of any such fire or other 
casualty or takl!lg. whichever the case may be, will be covered out of (1) the Net Proceeds, or (2) other 
funds of Borrower, then !he Net Proceeds will be disbursed direcUy to Borrower for Restoration. 

(c) If the Net Proceeds are greater than the Net Proceeds Availablllly Threshold, such Net 
Proceeds shall, subject to lhe provisions of the Leases that are superior to the lien of this Security 
Instrument or with respect to which subordinaUon and non-disturbance agreements binding upon Lender 
have been entered Into and such subordination and non-disturbance agreements apply to the deposits of 
Net Proceeds, be forthwith paid to Lender to be held by Lender in a segregated account to be made 
available to Borrower for the Restoration In accordance with the provisions of this Subsection 1.09(c) • . 

The Net Proceeds held by Lender pursuant to Subsection 1.09(c) hereof shaft be made 
available to Borrower for payment or reimbursement of Borrower's expenses in connecllon with the 
Restoration, subjed to the following condldons: 

{1) no Event of Default exists under the Note, this Security Instrument or any of the 
other Lo11n Documents; 

(2) Lender shall, within a reasont~ble period of time prior to a request for an Initial 
dlsburse'ment, be furnished with an estimate of the cost of the Restoration accompanied by an 
Independent erchltecl'a opinion based on due professional Investigation as to such costs and appropriate 
plans and specifications for the Restoration, such plans and specifications and cost estimates to be 
subject to Lender's approval, not to. be unreasonably withheld or delayed; 

(3) the Net Proceeds, together with any cash or cash equtvalenl deposited by 
Borrower with Lender. are sufficient to cover the cost of the Restoration· as such costs are certified by the 
Independent architect; 

(4) Net Proceeds are less than the outstanding principal balance of the Note; 

(5) (A) If the Net Proceeds are insufance proceeds, less than sixty percent (60%) of 
the total floor area of the Improvements has been damaged or destroyed, or rendered unusable u a 
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result of such nre or other casualty; or (B) if the Net Proceeds are condemnation awards, less than 25% 
of the Property Is taken, such Property \hat Is taken Is located along the perimeter or periphery of the 
Property. no portion of the Improvements Is located on such Property and such taking does not materially 
impair access to the Property; 

(6) Lender shall be satisfied that any operating deficits, Including, without limitation. 
all schedt,!led payments of principal and Interest under the Note Which will be Incurred with respect to the 
Property as a result of the occurrence of any such fire or other casualty or taking, whichever the case 
may be, will be covered out of (1) the Net Proceeds, or (2) other funds of Borrower; 

(7) Lender shall be satisfied that, upon completion olthe Restoration, the gross cash 
flow and the net cash flow of the Property will be restored to a level sufficient to ccver all canylng costs 
and operating expenses of the Proparty, lncruding, without limitation, debt service on' the Note at a 
coverage ratio (after deducting all required reserve~ es required by Lender from net operating income) of 
at least 1.20 to 1.0. which coverage ratio shall be determined by Lender on the basls or the Applicable 
Interest Rate (as defined in the Note); 

(8) me Restoration can reasonably be completed on or before the earliest to occur of 
(A) six (6) months prior to the Maturity Date (defined in the Note), (B) lhe earlle·st dale required for such 
completion under the terms of allY Major Leases (defined below) and (C) such time as may be required 
under applicable zoning law, onlinance rule or regulation In order to repair and restore the Property to as 
nearly as possible the condition It was in Immediately prior to such fire or other casually or to such taking, 
as applicable; 

. (9) the Property and use thereof after the Restoration will be In compliance with, and 
permitted under, all applicable zoning laws, ordinances, rules and regulations Including, without limitation, 
laws relating to legal nonconforming structures or uses and all applicable Environmental Laws; and . 

(10) each Major Lease In effect as of the date of the occurrence of such fire or olher 
casualty shall remain in full fOrce and effect during and after the completion of the Restoration without 
abatement of rent beyond the lime requirerJ for Restoration. 

For purposes hereof, the term "MaJor Lease• shall mean (i) any Lease which (A) provides for rental 
Income representing ten percent (10%) or more of the total rentatlncome for the Property, (B) covers ten 
percent {10%) or more of the total SPIICEI at the Property, in the aggregate, or (C) provides for a lease 
term of more than ten (t 0) yea!$ inclUding options to renew and (ii) any Instrument guaranteeing or 
providing credit support lor any Major Lease. 

(d) The Net ProceerJs held by Lender until disbursed in accordance with the provisions of 
this Section 1.09 shall constitute additional security for the Secured Obligations. If Borrower is entitled to 
Net Proceeds pursuant to the terms hereof. lhe Net Proceeds (other than the Net Proceeds paid ullder 
the policy described In Section 1.07(a)(3) hereof for toss of rents or business Interruption) shall be 
disbursed by Lender to, or as directed by, Borrower, in an amount equal to the costs aCtually Incurred 
from time to Ume for work in place as part of the Restoration less customary retalnage from time to time 
during the course of the Restoration, not more frequently than once per month, upon receipt of evldence 
satisfactory to Lender that (A) ell materials Installed and work and labor performed (except to the elttent 
that they are to be paid fOr out of the requested disbursement) in conneeUon with the Restoration have 
been paid ror In Ml, end (B) there exist no notices of pendency, stop orders, mechanic's or materialman's 
Uens or notices of Intention to lite the s!lma, or any other liens or encumbrances or any nature whatsoever 
on the Property arising out of the Restor11tion which have not either been fully bonded and discharged of 
recorcl or In the alternative fully Insured to the satisfaction of Lender by the title company Insuring the lien 
of !Ills Security Instrument The Net Proceeds paid under the policy deset/bed In Sectlo11 1.07{a){3) shall 
be disbursed by Lender to pay for debt service under the Lo&l'l, to pay other expanses incurred by 
Borrower in connection wl1h \he ownership and operallon of the Property, and the remainder thereof, to, 
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or as directed by, Borrower to pay for the cost of the Restoration In accordance with this Section 1.09(d). 
Final payment shall be made after submission to Lender of all licenses, permits, certificates of occupancy 
and other required approvals of governmental authorization having jurisdiction and Casually Consultant's 
(defined below} certification that the Restoration has tleen fully completed. 

(e) Lender shall have the use of the plans and specifications and all permits, licenses and 
approvals required or obtained in connection with the Resloratlon. The Identity of the contractors, 
subcontractors and materialmen engaged in the ReStoration, as well as the contracts under which they 
have bean engaged, shall be subject to prior review and acceptance by Lender and an Independent 
consulting· engineer selected by Lender (the "Casualty Consultantj. such acceptance not to be 
unreasonably withheld or delayed, AA costs and expenses incurred by Lender In connection with making 
lhe Net Proceeds available for the Restoration, including, without limitation, attorneys' fees and 
disbursements and the Casualty Consultant's fees, shall be paid by Borrower. 

(f) If at any lime the Net Proceeds or the undisbursed balance thereof shall not, In the 
reasonable opinion of Lender, be sufficient to pay in fUll the balance or the costs which are estimated by 
the Casualty consultant to be Incurred In connection with the completion of the Restoration, Borrower 
shall deposit the deficiency In immediately available funds (the "Net Proceeds Deficiency") wllh Lender 
before any further disbursement of \he Net Proceeds shall be made. The Net Proceeds Deficiency 
deposited with Lender shall be held by Lender and shall be disbursed for costs actually Incurred In 
connection with the Restoration on the same conditions applicable to the disbursement of the Net 
Proceeds, and until so disbursed pursuant to this Section 1.09 Shall constitute additional security for the 
Secured Obligations. 

(g) Unless an Event of Oefaull exists, Borrower shall settle any insurance claims with respect 
to the Net Proceeds which In the aggregate are less !han the Net Proceeds Availability Threshold. 
Lender shall have the rlghlto participate In and reasonably approve any settlement for insuran~ claims 
with respect to the Net Proceeds which In the aggregate are greater than the Net Proceeds Availability 
Threshold, If an Event of Default exists, Borrower hereby Irrevocably empowers Lender, at Lender's sole 
election, In the name of Borrower as its true and lawful attorney-Jn.fac.t. to file and prosecute such claims 
and to collect and to make receipt for any such 1)8yment. Notwithstanding the foregoing, Lender's failure 
to file and prosecute any such claims shall not diminish or Impair Lender's rights and remedies against 
Borrower under the Loan Documents. If lhe Net Proceeds are received by Borrower, such Net Proceeds 
shaD, until the compledcn of the related work, be held In trust for Lender anct shall be segregated fcom 
other funds of Borrower to be used to pay for the cost of the Restoration in accordance with the terms 
hereof. 

(h) The excess, If any, of the Nat Proceeds and the remaining balance, if any, of the Net 
Proceeds Deficiency deposited with Lender arter (I) the Casualty Consultant certifies to Lender thttt the 
Restoration has been completed In accordance with the provisions of this Secdon 1.09, and (ii) the receipt 
by Lender of evidence satisfactory to Lender that all costs incurred In connection with lhe Restoration 
have been paid In full and all required permits, licenses, certifiCates or occupancy and other required 
approvals of governmenlal authorities having jurisdiction have been Issued, shall be remitted by Lender to 
Borrower, provided no Event of Default shall have occurred and shall be continuing under the Note, this 
Security Instrument or any of the other Lo11n Documents. 

(f) All Net Proceeds not required (i} to be made available for the Restoration or Ql) to be 
returned to Borrower as excess Net Proceeds pursuant to Subsection 1.09(h) hereof shall be retained 
and applfecl by Lender toward the payment ol Jhe Secured Obligations whether or not then due and 
payable In such order, priority and proportions as Lender shall determine, wilhout Propayment Charge, 
or, at Lender's sole election, the same sheD be paid, either In whole or In ~rt. to Borrower. If Lender 
shall receive and retain Net Proceeds, the lien of this Security Instrument shall be reduced only by the 
amount received and retained by Lender and actually applied by Lender In reduction of the Secured 
Obligations. 
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1.10 Assfgnmellt of Policies Upon Foreclosure. In the event of foreclosure of this Security 
Instrument or other transfer or tHie or assignment of the Property in extinguishment, in whole or in part, of 
the debt secured hereby, all right, Iitle and interest of Sorrower In and to all policies of insurance required 
by Section 1.07 hereof shall Inure to the benefit of and pass to the successor in interest to Borrower or 
the purchaser or grantee of the Property. 

1.11 lndem,nlncatlon; Subrogation; Waiver of Off$et, 

(a) Notwithstanding any other provisions of this Security Instrument, Lender Is not 
undertaking any obligations, nor shall Lender have any obligations, under the Leases; or with respect to 
agreements, contracts, certifiCates, Instruments, franchises, permits, licenses and other Items which are 
part of the Property, If Lender or Trustee is made a party to any litigation concerning the Note, this 
Security Instrument. any of the Loan Documents, the Property or any part thereof or Interest therein, or 
the occupancy of the Property by Borrower, then Borrower shall Indemnify, defend and hold lender and 
Trustee harmless from all liability by reason of said litigation, Including, wilhoutllmilation, attorneys' fees 
and expenses Incurred by Lender or Trustee as e result of any suCh litigation. whether or not any such 
litigation is prosec~Jled to judgment. Lender and Trustee may employ an attorney or attorneys selected 
by It to prolect Its rights 11ereunder, and Borrower sMall pay to Lender and Trustee attorneys' fees and 
costs Incurred by Lender and Trustee, 

(b) Borrower waives any and all right to clelm or recover against Lender, Trustee, or their 
respective officers, employees, agents and representatives, for toss of or damage to Borrower, the 
Property, Borrower's property or the property of others under Borrower's control from any cause insured 
against or required to be insured against by the provisions of this Security Instrument. 

(c) All sums payable by Borrower pursuant to this Security Instrument or the Note shall be 
paid wilhout notice, demand, oounterclaim, setoff, deduction or defense and without abatement. 
suspension, deferment, diminution or reduction, and the obligations and !labl!ll!es of Borrower hereunder 
shall in no way be released, discharged or otherwise affected (except as expressly provided herein) by 
reason of: (i) any damage to or destruction of or any condemnation or similar taking of the Property or any 
part thereof; (ii) any restriction or prevention of or interference by any thln;J party with any use of lhe 
Property or any part thereof; (iii) any IIUe defect or encumbrance or any eviction from the Properly, the 
Improvements or any part thereof by title paramount or otherwise; (lv) any bankruptcy, Insolvency, 
reorganization, cornposillon, adJustment, dissolUtion, liquidation or other like proceeding relating to 

. Lender. or any action taken with respect to lhls Security Instrument by any trustee or receiver of Lender, 
or by any court, In any such proceeding; (v) any claim which Borrower has or might have against.Lender; 
(vi) any default or failure on the part of Lender to perform or comply wllh any of the terms hereof or of any 
other agreemenl with Borrower; or (vii) any other occurrence whatsoever, whether similar or dissimilar. to 
the foregoing and whether or not Borrower shall have nolic.l or knowledge of any of the foregoing. 
Except as expressly provided herein, Borrower waives all rights now or hereafter conferred by statute or 
otherwise to any abatement, suspension, deferment, diminution or reduction of any sum secured hereby 
and payable by Borrower. 

1. 1 ~ Utilities. Borrower shall pay or shall cause to be paid when due all utility chargeG which 
are incurred by Borrower for 1he benefit of the Property and all other assessments or charges or a similar 
nature, whether or not such chargee are or may become liens thereon, 

1.13 AcOons AffecUng Property. Borrower shall prqmptly give Lender written notloe of, and 
shall appear In and contest, any action or proceeding purporting to affect the Property or any portion 
thereof or Interest therein. or the security of this Security Instrument or the rights or powers of Lender or 

'Trustee; and shall pay all costs and expenses, including, without limitation, the cost of evfderlee ot title 
and attorneys' fees, In any such action or proceeding ln which Lender or Trvstee may appear. 
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,: 

1.14 Actions by Trustee or Lender to Preserve Property. If Borrower fails to make any 
payment or to do any act as and in the manner provided In any or the Loan Documents, Lender and/or 
Trustee, each at Its own election, without obligation so to do, without releasing eorrower from any 
obligation, and without notice to or demand upon Borrower, may make or do the same In such manner 
and to such extent as either may deem necessary to protect the security hereof. In connection therewith 
(without limiting their general powers, whether conferred herein, in any other Loan Documents or by law), 
Lender and Trustee shall have and are hereby given the right, but not the obligation, (I) to enter upon and 
take possession of the Property; (II) to make additions, alterations, repairs and Improvements to the 
Property which they or either of them may consider necessary or proper to keep the Property in good 
condition and repair; (ill) to appei!lr and participate in any action or proceeding affecting or which may 
effect the Property or any portion thereof or Interest therein, the security of this Security Instrument or the 
rights or powers of Lender or Trustee; (IV) to pay, purchase, contest or compromise any encumbrance, 
claim, charge, lien or debt which In the fudgment of either may affect or appears to affe<:l the security of 
this Security Instrument or be prior or superior hereto: and (v) In exercising such powers, to pay 
necessary expenses, Including, without limitation, attorneys' fees and costs or other necessary or 
desirable consultants. Borrower shall, Immediately upon demand therefor by Lander and Trustee or 
either of them, pay to Lender and Trustee an amount equal to all respecllve costs and elCpenses incurred 
by such party In conneatlon with the exercise of the foregoing rights, Including, wllhout limitation, costs of 
evidence of Iiiia, court costs, appraisals, sul\leys and receiver's, trustee's and attorneys' fees and costs 
and expenses, together. with Interest thereon from the date of such expenditure at the .Default Rate. 

1.15 Transfers; Due On Sale/Encumbrance. 

(a) Lender Reliance, Borrower acknowledges that Lender has examined and refied on the 
experience of Borrower or Its general partners, managing partners, managing members, principals or any 
direct or Indirect legal or benef~<:ial owner of Borrower In owning and operating properties such as the 
Proper1y in agreeing to make the Loan, and wUI continue to rely on Borrower's ownership of the Property 
as a means of maintaining the value of the Property as security for payment and performance of the 
Secured ObligaUons. Borrower acknowledges that Lender has a valid lntereslln maintaining the value of 
the Property so as to ensure that, should Borrower default In the payment or lhe performance of the 
Secured Obligations, Lender can r&<Xlver the Secured Obligations by a sale of the Property. 

(b) Transfer Deftnltlons, For purposes of this Section 1.15, an "Affiliated Manager" shall 
mean any Property Manager In WlliCI'I Borrower, any Guarantor (as hereinafter ctefined) or any Indemnitor 
has, directly or indirectly, eny legal, beneficial or economic interest; a "Restricted Party• shall maan 
Borrower, i!lny Guarontor, any Indemnitor, or eny Affiliated Manager or any shareholder, partner. member 
or non-member manager, or any direct or Indirect lega,l or beneficial owner of Borrower, any Gua~ntor, 
any Indemnitor, any Affiliated Manager or any non-member manager; a "Sale" shaU mean a voluntary or 
Involuntary sale, conveyance 91' transfer of a legal or benaticial Interest: and a "Pledge• shall mean Ei 
pledge of or grant of a security interest in a legal or beneficial Interest; the term •conttol" means the 
possession, direcUy or indirectly, of the power to direct or causa the direction of management, policies or 
activities of a person or enllly, whether through ownership of voting securllles, by contract, by operation of 
raw, or otherwise, 

(c) No Sale/Encumbrance. 

(1) Except as Is sot forth below In Section 1.15(d) with respect to Permitted 
Transfers (as hereinafter deHned), Borrower shall not sell, convey, mortgage, grant, bargain, encumber, 
pledga, assign, grant options with respect to, or otherwise transfer or dispose of (directly or indirectly, 
voluntarily or Involuntarily, by operation of law or otherwise, and whether or not for consideration 01 of 
record) the Proper1y or any part thereof or any legal or l:!eneticlal interest therein or permit a Sale or 
Pledge of an interest In any Reslrlcted Party (collectively a "Transfer"), without the prior written consent 
of Lender, which consent may be withheld at Lender's sole election, regardless of whether the conditions 
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set forth in Subsection 1.15(e) hereof have been satisfied. Without limiting the foregoing, there shall be 
no subordinate financing placed on any portion of the Property. 

(2) A Transfer shall Include, without limitation: (i) an Installment sales agreement 
wherein Borrower agrees to sell the Property or any part thereof for a price to be paid In Installments: (II) 
an agreement by Borrower leasing all or a substantial part of the Proper1y for other than actual occupancy 
by a space tenant thereunder or a sale, assignment or other transfer of, or the grant oJ a security Interest 
In, Borrower's right, title and Interest in and to any Leases or any Rents; (lll).lf a Restricted Party Is a 
corporation, any merger, consolldatlcn, Sale or Pledge of such corporation's stock or the creation or 
Issuance of new stock In such corporation: (lv) If a Restricted Party Is a limited or general partnership or 
joint venture, any merger or consolidation or the change, removal, resignation or addition of any general 
partner or Joint venturer, or the Sele or Pledge of the partnership interest of any limited partner, general 
partner or joint venturer, or the Sale or Pledge of any profits or proceeds relating to such partnership 
interest, or the creation or issuance of new partnership Interests; (v) If a Restricted Party is a limKed 
liability company, any merger or consolidation or the change, removal, resignation or addition of any 
managing member or non-member manager (or If no managing member or non-member manager, any 
member) or the Sale or Pledge of the membership Interest of any member or any pronts or proceeds 
relating to such membership Interest, or the creatlcn or Issuance of new membership Interests: (vi) If a 
Restricted Party Is a trust or nominee trust, any merger or consolidation or the Sale or Pledge of the legal 
or beneficial Interests in such Restricted Party or the creation or issuance of new legal or benellctal 
interests: (vii) the removal of the Property Manager (including, without limitation, an Affiliated Manager) 
other than In accordance with Section 1.02 hereof; and.(viil) without Umitatlon to the foregoing, any Sale 
or Pledge by any person or entity which directly or Indirectly controls Borrower of its direct or Indirect 
controlling interest in Borrower. 

(d) Permitted Transfera. 

(1) Notwithstanding .the provisions of Sections 1.15(b) and (c) hereof, the following 
transfers shall not be deemed to be a Transfer: (i) transfers by devise or descant or by operation of taw 
upon the death of a member, partner or sherehotder of a Restricted Party ("Transfer Upon Death"): 
(ii) the Sate, In one or a series of transactions, of not more than forty-nine percent (49%) of the stock In a 
Restricted Party; (Iii) the Sale, in one ore series of transacUons, of not more than forty-nine percent (49%) 
of the llmlled partnership Interests or non-managing membership Interests, as the case may be, In a 
Restricted Party; (iv) Inter vivos and testamentary transfers of the legal or beneficial interests (including, 
wilhoutllmltallon, stock, partnership interests and membership Interests) In a Restricted Party (A) to an 
existing owner of a legal or beneftc:lallnterest (including, without limitation, a shareholder, limited partner, 
general partner, joint venturer or member) In such Restricted Party ·on the date hereof (an •Existing 
Owner"), (B) to a lineal descendant or spouse of ;:~n Existing Owner, (C) to a trust, the beneficiary of 
which Is (and so long a& any part of the Loan remains unpaid conunues to be) an Existing Owner or a 
lineal descendant or spouse of an Existing Owner, or (D) to a corporation, limited or general partnership, 
limited liability company or other legal entity which Is (and so long as any part of the Loan remains unpaid 
contint~es to be) wholly owned and controlled by an Existing Owner; and (V) pursuant to Leases for which 
Lender's consent is not required in accordance with the provisions of Section 1.26 (b) hereof. 
Notwithstanding the introductory clause of this paragraph, the transfers described in clauses (i) through 
(lv) Inclusive of this paragraph (collectively, "Pennltted Transfers"} shall be subject to Lender's prior 
written consent, which consent Lender shall provide upon satlsfacllon of the· conditions set fcr1h In 
Subsection 1.15(e) hereof. 

(e) Conditions PrecadenL Lender's consent to any Transfer/Permitted Transfer, r.egardtess 
or whether Lender has consented to any previous Transfer/PermHted Transfer, is subject to satisfaction of 
the following conditions precedent: 

(1) Lender shall have received, In the CS$8 of a volunt;:~ry Transfer/Permitted 
Transfer, at least thirty (30) days prior written noUce of the Transfer/Permitted Transfer, and, In the case 
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of Tra!lsfer(s) Upon Death, within thirty (30) days after such Permitted Transfer (collectively, the 
"Permitted Transfer Notice Deadline"), together with copies of such documents and infonnaUcn relating 
to the Transfer/Permitted Transfer as Lender may request, Including, without limitation, the Sale 
documents Oncluding, without limitation, purchase/sale agreement, If any), the terms and structure of the 
Sale and the nature and structure of the Sale (including, without limitation, debtJequlty struclure, if any); 

(2) One of the· following Is satlsnec:t: (I) the Transfer/Permitted Transfer shall not 
res ullin a change In the control of any Restr1cted Party or a change In the control or management of the 
Borrower and the Property; (ii), In the atlemalive, the person(s) or enllty(ies) proposed to assume control 
of such Restricted Party and the person(s) or entity(les) proposed to assume control and. management of 
the Borrower and/or the Property shall be acceptable to lender In all respects (Including, without 
limitation, financial condition, credit history and management ab1Uty/exper1enoe and other relevant criteria, 
all as determined by Lender); or (Ill) In the case of Transfer(s) Upon Death, the person(s) or entlty(ies) to 
assume control of such Restricted Party and/or the person(s) or entll}t(ies) to assume control and 
management of the Borrower and the Property shall be acceptable to Lender in lender's commercially 
reasonable dlsCietion and In the event any of the foregoing proposed person(s) or entity(les) described in 
this Subsection 1.15(e)(2)(iii) are not acceptable to Lender In the manner described herein, Lender shall 
provide a reasonable opportunity (not to axceed thirty (30) days from the expiration of the Permitted 

·Transfer Notice Deadline In the case of Transfer( a) Upon Death) for subsUtute person(s) or entlty(ies), 
acceptable to Lender In the manner described in this Subsection 1.15(e)(2)(111), to be provided (such 
substitute person(s) or entity(les) may include a third-party property manager to operate the Property If 
Lender requires in its commercially reasonable discretion); 

(3) the Transfer/Pennltted Transfer shall not release any Guarantor or tndemnitor or 
their respective estates from their respective obligations under the Loan Documents; 

(4) the TtBnsfer/Permitted Transfer shalt not release the Borrower from its 
obligations under the Note, this Security Instrument, or any other Loan Documents; 

(5) the TransferJPermllted Transfer shall not have any adverse effect either on the 
Borrower's compliance with the provisions of lhis Security Instrument. lnch.Jdlng, without limitation, Section 
1.29 (captioMd •single Purpose Entity") and Section 1.30 (captioned "ERISA") hereof, or on the 
Borrower's status as a continuing legal entity tiable for the payment and performance of the Secured 
Obtigatlons; 

(6) Borrower shall pay all of Lender's costs and expenses, including, without 
limitation, attorneys' fees and costs, and title Insurance costs (if any). 

(f) Lender's Rights. Lender reserves the right to condition any consent required hereunder 
upon a modification of the terms heraof (axcluding a modification of the interest rate, amortization term, 
rr:aturlty date, or payment schedule) and on an essumption of the Note, this Security Instrument and the 
other Loan Documents as so modified In connection with the proposed Transfer, payment of an 
assumption fee (except with respect to Permitted Transfers) of one percent (1%} of the principal balance 
of the Note (the "Assumption Fee"), payment of a $2,000.00 processing fee (the "Procasslog Fee"), 
payment of expenses ·Incurred by Lender (inckJding attorneys' fees) In connection with any proposed 
Transfer (the "Transrer l!!xpenses;, the approval by a Rating Agency (defined below) of the proposed 
transferee, and such other condiUons and legal opinions as Lender shall determine to be In the Interest of 
Lender, If the holder of the Note shall be a •real estate mortgaoe Investment conduH" or "RE:MlC" (as 
such terms are defined in Section 8600 of the United States Internal Revenue Code, as amended, and 
any related United States Treasury Department regu!aUons) (the "REMIC Trusr). such opinions shall 
Include, without Hmltatlon, an opinion of counsel In form and substance satisfactory lo Lender, from 
counsel approved by Lender, stating that the tax qualificeUon and s1atus of the REMIC Trust as a REMIC 
will not be adversely affected or Impaired as a result of such modification or assumption. The Transfer 
Expe"ses and the Processing Fee shall be payable by Borrower whether or not Lender consents to the 
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Transfer. Lender shall not be required to demonstrate any actual Impairment of its sBaJrity or any 
increased risk of default hereunder in order to declare the Secured Obligations Immediately due and 
payable upon a TransFer without Lender's consent. Any Transfer made in contravanUon of this Section 
1.15 shalf be null and void and of nci force and effect. The provisions of this Section 1.15 shall apply to 
every Transfer regardless of whether voluntary or not, or whether or not Lender has consented to any 
previous Transfer. 

(g) Assumption and Release. Provided that no Event of Defauh shall have occurred and 
shall be continuing, lender shall consent to a sale of the Property and assumption of the Loan by the 
purchaser (transferee) and the release of Borrower from liability under the Loan, except for any liability 
arising or accruing prior to the closing of said assumption, upon (1) Borrower's completion of an 
assumption application In such form as Lender may require from time to time, (2) Lender's revlew and 
approval, which approval shell not be unreasonably withheld, of the credllWOrthlness and ather 
qualifications of the proposed transferee (Including, wHhout limitation, the development, business or 
management expertise of the proposed transferee, if deemed relevant under tha cira.Jmstances by 
Lender In Its good faith judgment) under Lender's underwriting criteria at the time of said assumption. (3) 
the el!eCUtiOn by the transferee of an assumption agreement In such farm as Lender may require from 
time to time, and (4) payment to Lender of the Assumption Fee, the Processing Fee and the Transfer 
Expenses. lri addition, in connection with said assumption, but subject to all or the conditions referred to 
above In this Subsection 1.15(g), Lender shall consent to the release of the Guarantor and Indemnitor, 
except for any liability arising or accruing prior to the closing of said assumption, provided that Lender 
approves In writing substitute guarantor(s)llndemnitor(s) acceptable to Lender In Its sole discretion In 
terms of creditwarthines!! and other qualifications under Lender's underwriting criteria at the time of said 
assumption, and further provided tllat such substitute guarantor(s)lindemnltor(s) execute guaranlies 
and/or indemnities in rorm and content acceptable to Lender. 

1.16 Survival of Warranties. Notwlthlltandlng any lnvestlgalion of the Property, Borrower, 
Guarantor or Indemnitor by Lender, Borrower acknowledges: (a) that In accepting the Note, this Security 
Instrument and the other Loan Documents, Lender is expreuly and primarily relying on the lrulh and 
accuracy of the representations, warranties and covenants of Borrower, Guarantor and lndemnKor 
contained In any loan apprJCatlon (a "l.oan Application") or made lo Lender In connection with the Loan 
or contained In the Loan Documents or Incorporated by reference therein (the "Warranties"): (b) tllat 
such reliance existed on the part of Lender prior to the date hereof: (c) that the Warranties are a material 
inducement to Lender In making the Loan; and (d) that Lender would not make the Loan in the absence 
of the Warranties. All Warranlles shan survive the execution and delivery of this Security Instrument and 
shall remain continuing obligations, representallons, warranties and covenants of Borrower eo long as 
any portion .of the Secured Obligations remain outstanding. 

1.17 Eminent Domain; Condemnation. Borrower shell promptly give Lender notice of lhe 
actual or threatened commencement of any condemnation or emin&nt domain proceeding and shall 
deliver to Lt:~nder copies of any and all papers served In connection with such proceedings. 
Notwithstanding any taking by any public or quast-publlc authority through eminent domain or otherwise 
(Including, withoullimitation. any tran,fer made In lieu of or in anticipation of the exercise of such taking), 
Borrower shall continue to pay and perform the Secured Obligations at the time and In the manner 
provided for its payment and performance In the Note and In this Security Instrument and the Secured 
Obligations shall not be reduced until any award or payment therefor shall have been ljctually received 
and applied by Lender, after the deduction of expenS$s of collection, Ia the reduction or discharge of the 
Secured ObCigalions. Lender sheD not be limited lo the Interest paid on the award by the condemning 
authority bUt shall be entitled to receive out of the award Interest at the rate or rates provided In the Note, 
Borrower shall cause the award or payment made In any condemnation or eminent domain proceeding, 
which is payable to Borrower, to be ep(:llled In accordance wllh Section 1.09 hereof. In tne event 
Borrower Is nat entitled to any award or payme.nt pursuant to Section 1.09 hereof, Borrower shall cause 
the award. or payment to be paid dlrec~y to Lender. Lender may apply the award or p~ymrmt to the 
reduction or discharge of the Secured Obligations wllelher or not then due and payable. It the Property Is 
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sold, through foreclosure or otherwise, prior to the receipt by Lender of the award or payment, Lender 
shall have the right, whether or not a deficiency judgment on the Note (to the extent permitted In the Note 
or herein) shall have been sought, recovered or denied, to receive the award or payment, or a portion 
thereof sufficient to, pay the Secured ObllgaUons. If in the evant of a total condemnation the award or 
payment is not sufficient to repay the Note in full, Borrower shall immediately pay any remaining balance, 
together with ell accrued interest thereon, Nothing herein shall be construed to cure or waive any Event 
or Default or notice of default hereunder or under any other Loan Document or Invalidate any act done 
pursuant to such notice, 

1.18 Additional Security. No other security now existing, or hereafter taken, to secure the 
Secured Obligations shell be impaired or affected by the execution of this Security lnstnunent and all 
addillonal security shall be taken, considered and held as cumulative. The laking of additional security, 
execution of panial releases of the security, or any extension of IJle time of payment of the Secured 
Obligations shall not diminish the force, effect or lien of. this Security Instrument and shall not affect or 
impair the liability of any maker, surety or endorser for the payment of the Secured Obligations. In the 
event Lender at any lime holds additional security for any or the Secured Obligations, II may enforce the 
sale thereof or otherwise realiZe upon the same, at its option, either before, concurre11tly, or after a sale is 
made hereunder. 

1.19 Property Use. The Property shall be use<! only for multi-family/apartment uae and uses 
Incidental thereto, and for no other use without the prior written consent of Lender. 

1.20 Successors and Assigns. Without in any way limiting or affecting the provisions of 
Section 1.15 hereof, this Security Instrument applies to, Inures to the benefit of and binds all parties 
hereto and their respective heirs, legatees, devisees, administrators, executors, successors and assigns. 
The term "Lender" shall mean the owner and holder of the Note, whether or not named as Lender herein. 
In &lCerclslng any rights hereunder or taking any acllons provided for herein, Lender may act through its 
employees, agent,s, Independent contractors or servlcers authorized by Lender. 

1.21 Inspections. Lender, or Its agents, representatives or employees, are authorized to 
·enter at any reasonable Ume (and with due regard for rights of tenants) upon or in any part of the Property 
for the purpose of lnspecttng the same and for the purpose of performing any of the acts Lender Is 
authorized to perform hereunder or under the terms of any of the Loan Documents. Without limiting the 
generality of the foregoing, Lender shell have the same right, power and authority to enter and ln&pect the 
Property, and the right to appoint a receiver on an eJt parte basis, to enforce this right to enterand Inspect 
the Property. 

1.22 [RESERVED.]. 

1.23 Lender's Powers. Without affecting the liability of any other person liable for the 
payment of any obligations herein mentioned, and without effecting the lien or charge or this Security 
Instrument upon any portion of the Property not lhen or theretofore released as securlly for the full 
emount of all ullpald obligations, Lender may, from time to time and without notice (I) release any person 
so liable, (II) extend the maturity or alter any of the terms of any such obligation, ~II) grent other 
Indulgences, (lv) release or reconvey, or c:ause lo be released or reconveyed at any time at Lender's 
option any parcel, portion or all of the Property, (v) take or release any other or additional security for any 
obligation herein mentioned, or (vi) make otl"ler arrangements with debtors In relation thereto. 

1.24 Books and Records; Flnanelal Statements. 

(a) eorrower, ally Guarantor and any Indemnitor shall keep (and Borrower shall cause any 
Guarantor and any Indemnitor to keep) adequate books and records of account In accoroanee with 
generany accepted accounting principles ("GAAP"}, or In accordanoe with other methods acceptable to 
Lender, consistently applied and fumlsh to Lander: 

·22· 



000490

000490

000490 00
04

90

(1) Quarterly and annual (or, if requested by Lender and the Loan has not yet been 
securltiJ;ed or sold as a whole loan, monthly) certified rent rolls signed and dated by Borrower 
accompanied by an officer's certificsta, detailing the names of all tenants of the Improvements, the 
portion of Improvements OCC1Jpied by each tenant, the base rent and any other charges payable under 
each Lease and the term or each Lease, including 1he expiration date, the extent to which any tenant is in 
default under any Lease, and any other information as Is reasonably required by Lender, within twenty 
(20) days after the end of each calendar month, thirty (30) days after the end of each fiscsl quarter or 
sixty (60) days after the close of each fiscal year of Borrower. as applicable; · 

(2) quarterly and annual (or if requested by Lender artd the Loan has not yet been 
securiUzed or sold as a whole loan, monthly) operating statements of the Property, prepared and oertlfted 
by Borrower in the form required by Lender or, If required by Lender after an Event of Default. an audited 
annual operating statement prepared and certified by an Independent certified public accountant 
acceptable to Lerlder, detailing the revenues received, the expenses incurred and the net operallng 
income before artd after debt service (principal and Interest) and major c:epltal Improvements for each 
month and containing appropriate year to date Information, within twenty (20) days after the ertd of each 
calendar month, thirty (30) days after the end of each fiscal quarter or sixty (60) days after the close ol 
each fiscal year of Borrower, as applleable; 

(3) annual (or if requested by Lent:ter and the Loan has r.ot yet been securitized or 
sold as a whole Loan, quarterly) balance sheets and profit and loss statements of Borrower, any 
Guarantor and any Indemnitor In the form required by Lender, prepared and certified by the respective 
Borrower, Guarantor and lndemflltor or, If required by Lender after an Event of Default, audited financial 
statements prepared by an independartt certified public accountant acceptable to Lender within thirty (30) 
days after the end of each fiscal quarter or sixty (60) days after the close of each fiscal year of Borrower, 
Guarantor and Indemnitor, as the case may be; end 

(4) an annual operating butlget presented on a monthly basis consistent with the 
annual operating statement described above for the Property, including cash How projections for the 
upcoming year, and all proposed capltal replacements and improvements at least fifteen (15) days prior 
to the start of each fiscal year. 

(5) INTENTIONALLY OMITTED. 

(b) Upon request from Lender, Borrower, any Guararttor and any Indemnitor shall furnish 
(and Borrower shall cause any Guarentor and any Indemnitor to fumlsh) In a timely manner to Lender: 

(1) if the Property is used for multi-family residential use, a property management 
report for the Property, showing the numl}er of Inquiries made and/or rental applications received from 
tenants or prospective tenants and deposits received from tenants and any other Information requested 
by Lender, In reasonable detail end certllied by Borrower (or art officer, general partner, member or 
principal of Borrower if Borrower Is not art Individual) to be true and complete, but no more frequently 1han 
quarterly; and 

(2) an accounting of all security deposlts held In connection with any lease of any 
part of the Property, including the name and identlficaUon number. of the accounts In which such security 
deposits are held, the name and address of the financial Institutions In which such security deposits are 
held and the name ~f the person to contact at such financial institution, along wllh arty author1ty or release 
necessary for Lender to obtain information regarding such accounts directly from such financial 
lnslilutlons. 

· (c) Borrower, any Guarantor and arty Indemnitor shall fumlsh (and Borrower shall causa arty 
Guarantor and any lndemnHor to furnish) Lender with such other additional financial or managem&nt 
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Information (including, without limitation, state and federal tax returns) as may, from time to time, be 
reasonably required by Lender In form and substance satisfactory to Lender. 

(d) Borrower, any Guarantor and any Indemnitor shall furnish (and Borrower shall cause any 
Guarantor and any Indemnitor to lumlsh) to Lender and its agents convenient facilities for the 
examination and audit of any such books and records. 

(e) Borrower shall pay elate fee of $500 to Lender each time Borrower falls to deliver the 
required financial document$ set forth above wHhin the time set forth above, If such delivery delinquency 
continue:~ for ten (10) days after written notice thereof. 

1.25 Borrower Name(s); Matters Affecting Financing Statement Filings. At the request of 
Lender, Borrower shall execute a certificate In form salisfactory to Lender listing the lrade·names or 
flcHIIous business names under which Borrower Intends to operate the Property or any business located 
thereon and representing and warranting thai Borrower does business under no other trade names or 
fictitious business names with l'e$l)eCt to the Property. Borrower will not cht~nge any of the following 
without notifying the Lender of such change in writing at least thirty (30) days prior to the effective date of 
such change and without first obtaining the prior written consent of the Lender: 

{a) Borrower's nama or identity (Including, without limitallon, Its trade name or names); 

(b) II Borrower Is an Individual, Borrower's principal reSidence; 

(c) If Borrower Is an organization, Borrower's corporate, partnership or other structure; 

(d) tf Borrower Is an organization, Borrower's jurisdiction of organizaUon (I.e., the jurisdiction, 
or State, under whose law th~ Borrower Is organized); or 

(e) If Borrower Is an organization, Borrower's place of business (if Borrower has only one 
place of business} or Borrower's chief exacutlve office (If Borrower has more than one place of business), 

Upon any chango In the matters referred to above (If permitted hereunder), Borrower will, upon request of 
Lender, execute any financing statement amendments, additional financing statements and other 
documents required by Lender to reflect such change. 

1.26 Leaseholds, 

(a) Rese!Ved. 

(b} Space Leaus. Borrower shall deUver to Lender a signed copy of all Leases (other than 
resldentlaVapartment Leases) with respect to the Property or executed counterparts thereof, now existing 
or hereafter made from time to time, within thirty (30) days of signing, affecting au or any part of the 
Property, and except as Is set forth herein, ell Leases now or hereafter entered Into with respect to the 
Properly shall be In form and sub&tance subjetrt to the approval of Lender. Borrower shall not, wilhol.it 
Lender's prior written consent, execute. modify, surrender or terminate any Lease now exisling or 
hereafter made al'fecllng all or any part of the Property; provided, however, that Borrower may enter Into 
Leases affecting the Property without Lender's consent If such Leases (I) provide for a tenm of no less 
than three (3) years and no more than seven (7) years and al least a market rental rale for Cli~arable 
propertieiS In the geographic area of the Property (as determined by Lender); (li) have been negotiated at 
arms length with a bona fide independent, third-party tenant; (iii) demise not more than flftfl8n (15%) 
percent of tl'le lesser of gross square footage of, or total Income generated by, the Improvements; (iv) do 
not contain material modifications from the standard form of L.ease previously approved by Lender; (v) do 
not change the use of lhEt Property In effect al the time the Loan Wn made; (vi) do not have· a materfaUy 
adverse effect on the value of the Property taken as a whole: and (vii) are subject and subordinate to this 
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Security Instrument and tile lessees thereunder agree to attorn to Lender, and further provided the 
Lender's prior consent shall not be required In connection with the making, modification or termination 
(Including, but not limited to, lnsliluling proceedings for dispossession or eviction of any lessee under any 
Lease} or residential/apartment Leases In the ordinary course of business and consistent with prudent 
cul!lomary leasing and management practices for similar properties. 

·1.27 Indemnity. In addition to any other Indemnities to Lender specifically provided for in this 
Security Instrument. Borrower hereby indemnifies and saves Lender and Its authorized representatives 
harmless from and against any and all losses, liabUitles, suits, obligations, lines, damages, penalties, 
claims, eosls, charges and elCpenses, Including, without limitation, architects', engineers' and attorneys' 
fees and all disbursements which may be Imposed upon, incurred or asserted against Lender and Its 
authorized representative by reason of: (I) the construction of any Improvements, (II) any capital 
Improvements, other work or things done in, on or about the Property or any part IJ:lereof, (iii) any use, 
nonuse, misuse, possession, occupation, alteration, operation, maintenance or management of the 
Property or any part thereof or any street,,drive, sidewalk, curb, passageway or space comprising a part 
thereof or acfjacent thereto, (tv) any negligence or willful act or omission on the par1 of Borrower and Its 
agents, contractors, seNants, employees, licensees cr Invitees, {v) any accident, injury (including, without 
limitation, death) or damage to any person or property occurring In, on or abQut the Property or any part 
thereof, (vi) any lien or claim which may be alleged to have arisen on or against the Property or any part 
thereof under the laws of the loolll or state government or any other governmental or quasi-governmental 
authority or any liability asserted against Lender with respect thereto, (vii) any tax attnbutable to lhe 
execution, delivery, nling or recording of this Security Instrument or the Nole, (viii) any contest due to 
aorrower's actions or failure to act, permitted p11rsuant to the provisions of this Security Instrument, (ix) 
any default under the Nole or this Security Instrument, (x) any claim by or liability to any contractor or 
subcontractor performing work or any p!!rty supplying materials In connection with the Property, (xl) any 
end all claims and demands whatsoever which may be asserted against Lender by reason of any alleged 
obligations or undertaking on Its part to perform or discharge any of the terms, covenants, or agreements 
contained In any Lease; or (xii) the payment of any commission, charge or brol<erage fee to anyone which 
may be payable in connection with the funding of the Loan. 

1.28 Repres~mtatlona and Warranties. Borrower covenants, represents and warrants with 
and to Trustee and lender that: 

(a) Borrower Organization. Borrower is duly organized, validly elCistlng and In good 
standing (if applicable) under the laws of the jurisdiction of its organization or formaUon, and Borrower Is 
duly qualified to transact business and holds all licenses, registrations or other approvals (or Is otherwise 
exempt), In each other jurisdiction In which the conduct of Borrower's business requires such 
qualification, licenses, registrations or other apP,rovals, Borrower will continuously maintain Its exlstenca 
and good standing (if applicable) under the laws of the jurisdiction of Its organization or formation, and 
Borrowet will continuously rnalnlaln Its qualification lo transact business and all licenses, reglslralions or 
other approvals (unless otherwise exempt), in each olher jurisdiction In which the conduct of Borrower's 
business reQuires such qualillcatfon, ·licenses, registrations or other approvals. 

(b) Borrower Authority, Borrower has all reQuisite power and authority to enter Into the 
Loan and to execute and deliver the Loan Documents, and to perform all of the obligations required of 
Borrower thereunder. Borrower. Is not required Ia make any filing wllh, or to obtain any permit, 
authorization, consenl or approval of, eny person or entity as a condiUon to Borrower's entering Into the 
Loan, executing and delivering the Nola, this Sec1,1rily Instrument, or any other Lo<tn Ooc\lments, or 
performing aU of the obligations required of Borrower thereunder. or If any such required permit, 
authorization, consent or approval is required, it has been obtained. 

(c) Validity of Documents. The execution and delivery by Borrower of the Note, this 
Security Instrument end other Loan Documents, and the performance by Borrower of Its obligations 
thereuncler. do not violate any prohibition contained in, conmct with, result In a breach of, give rise to any 
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right or termination, cancellation or acceleration under, constitute a default under, or requlr& any 
a(jditional approval under (I) Elorrower's partnership agreement or any other organizational or constituent 
document or Instrument pursuant to which Borrower was formed or by which Borrower's operations are 
governed: (li} any materlallnstrument or agreement lo which eorrower is a part or by which Borrower Is 
bound or that affects the Property; or (IIi) eny law, rule, regula1ion, ordinance, order, injunction or decree 
application to Borrower or to the Property or any portion thereof. 

(d) Warranty of Title. Borrower hereby fully warrants the title to the Property and wiU defend 
the same and the validity and priority of the lien and encumbrance or this SecUflty Instrument against the 
lawful claims of an persons whomsoever. None of the Permitted Encumbrances (defined below), 
Individually or In the eggregate, matertany interfere with the benefits of the security Intended to be 
provided by the Security Instrument and the Loan Documents, materially and adversely al'fect the value of 
the Property, impair the use or operations of the Property or Impair Borrower's ability to pay ils obligations 
In a timely manner. 

(e) No Liens or Transfers. Borrower has not obtained, or agreed to obtain, any loan from 
any person which could result in the creation of a lien upon the Property, or any part thereof, to secure 
repayment thereof, except for the lien of the Loan. The Property is free and clear of all liens and 
encumbrances of any kind, nature or descrlpliqn, save and except only for those matters set forth In a 
schedule of exceptions to coverage in the title Insurance policy approved by Lender and Insuring Lender's 
interest In the Property (the "Permitted Encumbrances"). Further, Borrower has not made or permitted 
any transfer (Including, withOut limitation, a Transfer) which will or could result In subordinate financing 
baing placed on any portion of the Property, and there Is no outstanding Sale or Pledge of an interest in a 
Restricted Party. 

(f) Litigation. There Is not pending against Borrower (or any partner of Borrower, If and to 
the extent applicable) any peution in bankruptcy, whether voluntary or otherwise, any assignment for the 
benefit of creditors, any petition seeking reorganization, liquidation or arrangement under lhe bankruptcy 
laws of the United States or of any Stale thereof, or any other action brought under the aforemenUoned 
bankruptcy laws; and there Is no action, suit, proceeding or Investigation pending or, to Borrower's 
knowledge, threatened, In any court or before any governmental agency (Including, without limitation, 
condemnation proceedings) Involving Borrower (or partner of Borrower, if and to the extent applicable) or 
the Property or any portion thereof. including, without limitation, any action which would draw into 
question the validity of the Loan or of Borrower's obligations under the terms of the Note, this Security 
Instrument or any other Loan Document. 

(g) Status of Property, 

(1) No portion of the Improvements is I()Cated In an area Identified by the Secretary 
of Housing and Urban Development or any successor thereto as an area having special flood hazards 
pursuant to the Flood Insurance Acts or, If any portion of the Improvements is loceted within such area, 
Borrower has obtained and will maintain the flood insurance described In Section 1.07 hereof. 

(2} The Property and the present and contemplated use and occupancy thereof are 
In substantial compliance with all applicable zoning ordinances, building codes, land use and 
Environmental Laws and other similar laws. Without limiting the foregoing, the Property Is In substantial 
compliance with the Americans with Disabilities Act of1990 (as amended from time to time and any 
successor statute) and all of the regulations promulgated thereunder. The Lend oonstltutos one or more 
separate tax lots and one or more separate legal lots In compliance with all applicable subdivision 
regulations, 

(3) All necessary certificates, lfcen$Cs end other approvals, governmental and 
otherwise, necessary for lhe operation of the Property and the conduct of its business and all required 
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zoning, building code, land use, environmental and other similar permits or approvals, are in full force and 
effect as of the date hereof and not subject to revocation, suspension, forfeiture or modification. 

(4) The Property is served by all utilities required for the' current or contemplated use 
thereof, and all utility service Is provided by public utiiiUes and the Property has accepted or is equipped 
to accept such utility service. 

(5) All public roads and streets necessary for service of and access to the Property 
for the current or contemplated use thereof have been completed, are serviceable and aU-weather and 
are physically and legally open for use by the public. 

(6) The Property Is served by public water and sewer systems. 

(7) The Property Is free from material damage by any cause whatsoever, and any 
and all repairs required by Lender have been completed. 

(B) All costs and expenses of any and all labor, materials, supplies and equtJ)ment 
used In the construction of the Improvements have been paid in full. 

(9) Borrower has paid In full for, and Is the owner of, all fumlshings, fixtures and 
equipment (other than property owned by tenants) used In connection with the operaUon of the Property, 
free and clear of any and all security Interests, liens or encumbrances, except the lien and security 
Interest created hereby. 

(10) All liquid and solid waste disposal, septic and sewer systems located on the 
Property ~re in a sood and safe condition and repair and In complta~ce with all applicable laws. 

(11) Allltle Improvements lie within the bOundaries of the Land. 

(h) No Foreign Person. Botrower fs not a "foreign parson•, 'foreign corporation•, 'foretgl'l 
partnership", 'foreign tr\Jst" or •foreign estate• or other foreign entity as lhose terms are defined in 5ectlon 
1445 or the United States Internal Revenue Code, as amended, and the related United States Treasury 
Department regulations. 

(I) Separate Tex .Lot. The Land is assessed for real estate tax purposes as one or more 
wholly Independent tax lot or lots, separate from any adjoining land or improvements not constituting a 
part of such lot or lots, and no other land or improvements are assessed and taxed together with the Land 
or any portion thereof. 

()) Financial Condition. Borrower Is solvent, and no bankr\Jplcy, reorganization, Insolvency 
or similar proceeding under any state or federal law with respect to Borrower has been initiated. No 
petition in bankruptcy has ever been filed by or against Borrower, any Guarantor, or any ret11ted entily, or 
any principal, general partner or member thereof, in. the last seven (7) years, and neither Borrower, any 
Guarantor nor any related entity, or any principal, general partner or member thereof, In the last seven (7) 
years hils ever made any assignment for the benefit of creditors or taken advantage of any Insolvency act 
or any act for the benefit of debtors. ·All Information In all financial statements, rent rotrs, reports. 
certificates and other doouments submllted In connection with lhe Loan are accurate, complete and 
COI'rect in all material respects. There has been no adverse change In any condition, fact, cfrCI.lmstance 
or event that would make any such information Inaccurate, incomplete or otherwise misleading. 

(k) Business Purposes. The loon Is solely for the business purpose of Borrower, and Is 
not for personal, family, household, or agricultural purposes, 
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(I~ Taxes. Borrower and any guarantor or the Loan have filed all federal, stale, county, 
municipal, and city Income and other tax returns required to have been filed by them and have paid all 
taxes 11nd related liabilities which have become due pursuant to such retums or pursuant to any 
assessments received by them. Neither Borrower nor any guarantor of the Loan knows of any basis for 
any additional assessment in respect of any such taxes and related liabilities for prior years. 

(m) No Change In Facts or Circumstances. All information in all financing statements, rent 
rolls, reports, certificates and other documents submitted In connection with the loan are accurate, 
complete and correct in all respects. There has been no adverse change in any condition, fact, 
circumstance or event that would make any such information inaccurate, incomplete or .otherwise 
misleading. 

(n) Olsclosure. Borrower has disclosed to Lender all material facts and has not failed to 
disclose any material faet that could cause any representation or warranty made herein to be materially 
misleading. 

(o) Illegal Activity, No portion of the Property has been or will be purchased, Improved, 
equipped or furnished with proceeds of any illegal activity, and, to the best of Borrower's knowledge, 
there are no Illegal activities or aalivities relating to any controlled substance at the Property. 

(P) Contracts. All contracts, agreements, consents, waivers, documents and writings of 
every kind or charac;ter at any time to which Borrower is a party to be delivered to Lender pursuant to any 
of the provisions of the Loan Documents are valid and enforceable against Borrower and, to the best 
knowledge of Borrower, are enforceable egalnst all other parties thereto, and, to Borrower's actual 
knowledge, In all respects are what they purport to be and, to the best knowledge of Borrower, to the 
extent that any such writing shalf impose any obllgatlon or duty on the party thereto or constitute a waiver 
of any rights which any such party might otherwise have, said writing shall be valid and enforceable 
against said party In accordance with Its terms, except as such enforcement may be limited by applicable 
banl<ruptcy, Insolvency, reorganization or similar laws affecting the rights or creditors generally. 

(q) Transfer of Property. To the best or Borrower'& knowledge, there is no concurrent or 
subsequent escrow to be opened or closed upon the closing of the Loan which would have lhe effect of 
transferring all or any portion of the Property. 

1.29 Single Purpose Entity. Borrower covenants, represents, warrants and agrees that it 
has not done any of the follOWing and shall not do any of the folfowfng: 

(a) engage In any business or activity other than the BCQulsiUon, developmen~ ownership, 
operation, leasing and managing and maintenance or the Property, and entering into the Loan and 
activilies Incidental thereto, and salVing as the "Declarant• under the Declaration: 

(b) acquire or own any material assets other than (i) lhe Property, and {ii) such incidental · 
Personal Property as may be necessary for the oparalion of the Property; 

{c) merge Into or consolidate with any person or entity or dissolve, terminate or liquidate In 
whole or In part, transfer or otherwls!f dispose of all or substantially all of its as5ets or change its legal 
structure, without in each case Lender's consent; 

(d) (Q fall to observe Its organizational formalities or preserve Its existence as an entity duly 
organized, validly existing and In good standing (lr applicable) under lhe laws of the Jurisdiction of its 
organiZation or formation, and qualllloatlon to do business In the State where the Property Is located, If 
applicable, or (ii) without the prior written consent. of Lender, amend, modify, terminate or fail to comply 
with the provisions or 6orrower's partnership agreement, artlcfes 01 certificate or inco,Poratlon, artlcles of 
organization or similar organlialional documents, as the case may be; 
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(e) 
oiLender; 

own any subsidiary or make any investment in, any person or entity withOut the consent 

(f) commingle its assets with the assets qr any of its members, general partners, affiliates, 
principals or of any other parson or entity, participate in a cash management system with any other entity 
or person or fall to use its own separate stationery, invoices and checks; 

(g) Incur any debt, secured or unsecured, direct or contingent (including, without limitation, 
guaranteeing any obligation), other than the Loan, except for trade payables In the ordinary course of its 
business of owning end operadng the Property, provided that such debt (I) Is not evidenced by· a note, (ii) 
is paid within sixty (60) days of the date Incurred, (Ill) does not exceed In the aggregate four percent {4%) 
of the outstanding ptlncipal balance of the Note, and (lv) Is payable to trade creditors and in amounts as 
are normal and reasonable under the circumstances: 

(h) fall to pay its debts and liabilities (including, without limitation, as applicable, shared 
personnel and overhead expenses) from Its assets as the same shall become due: 

· (i) (I) fail to maintain its records (Including, without limitation, financial statements), books of 
account and bank accounts separate and apart from those of tile members, general partners, principals 
and affiliates of Borrower, the affiliates of a member, general panner or principal of. Borrower, and any 
other parson or entity, (ii) permit its assets or liilblliUes to be listed as assets or liabllllles on the financial 
statement of any other entKy or peiSon, or (Iii) Include the assets cr llabifitles of any other person or entity 
on Its financial statements; 

0) enter into any contract or agreement with any member, general partner, principal or 
affiliate of Borrower, any Guarantor, or any member, general partner, principal or affiliate thereof (olher 
than a business management services agreement with an affiliate of Borrower, provided that (i) such 
agreement is acceptable to Lender, (II) the manager, or equivalent thereof, under such agreement holds 
iUielf out as an agent of Borrower, and (Iii) the agreement meets the standards set forth In this 
subsection 0) following this parenthetical), except upon terms. and conditions that are commercially 
reasonable, Intrinsically fair and substantially similar to those that would be available on an arms·length 
basis with third ptartles olher than any member, general partner, principal or affiUste of Bormwer, any 
Guarantor, or any member, general partner, principal or affiliate lhereor: 

(k) fall to correct any known misunderstandings regarding tha separate Identity of Borrower 
or any member, general partner, principal or affiliate thereof or any other person; 

(I) guarantee or become obligated for the debts of any other entity or person or hold itself 
out to be responsible for the debts,pf another person; 

(m) make any loans or advances to any third party, Including, without limitation, any member, 
general partner, principal or affiliate or Borrower, or any member, general partner, principal or affiliate 
thereof, and shall not acquire obligations or securities of any member, general partner, principal or 
affiliate of Borrower, or any member, general partner, or affiliate thereof: 

(n) fall to flle Its own tax returns or, If part of a consolidated group, fail to be shown as a 
separate member of such group: 

(o) fall either to hold itself out to the pubtk: as a legal entity separate and distinct from any 
other enUty or person or to conduct Its business solely In its own name in order not (I) to mislead others 
as to the identity with which sueh other party I$ transacllng business, or (II) to suggest that Borrower Is 
responsible tor the. debts of any third party (Including, without limita!lon, any member, general partner, 
principal or affiliate of Borrower, or any member, general partner, principal or affiliate thereof}: 

-29-



000497

000497

000497 00
04

97

(p) fall to maintain adequate capital for lhtil oormal obligations reasonably foreseeable In a 
business of its size and character and In light of its contemplated business operations; 

(q) share any common logo with or hold itself out as or be considered as a depanment or 
division of (I) any general partner, principal, member or affiliate of Borrower, (II) any affiliate of a general 
partner, principal or member of Borrower, or (ill) <Jny other person or entity; 

(r) fall to allocate fairly and reasonably any overhead eKpenses that are shared with an 
affiliate, Including, without limitation, paying for office space end services performed by any employee of 
an affiliate; 

(s) 
the Loan; 

(t) 
operaUons; 

(u) 

pledge its assets for the benellt of any othef person or entity, other than with respect to 

fall to maintain a sufficient number of employees In fight of Its contemplated business 

rail to hold its assets in Its own name; 

(II) if Borrower is a corporation, fall to conskler the interests or Its creditors In connection with 
all corporate actions to the extent permitted by applicable law; 

(w) have sny or Its obligation$ (other than the Loan) guaranteed by an affiliate except 
Guarantor; or 

(K) fall to provide In Its (I) articles of organization, certificate of formation !lndlor operating 
agreement, as applicable, If Borrower Is a limited liability company, (R) limited partnership agreement il 
Borrower is a limited partnership or (Ill) certificate of Incorporation, If Borrower Is a corporation, that for so 
long as the Loan Is outstanding pursuant to the Note and lhls Security Instrument, Borrower shall not file 
or consent to the filing of any petition, either voluntary or involuntary, to take advantage or any applicable 
insolvency, bankruptcy, liquidation or reorganization statute, or make an assignment for the benefit of 

. creditors without the affirmative vote of all of the general partners/managing members/directors of 
Borrower. 

1.30 ERISA. 

(a) Borrower shall not engage In any transaction which would cause any obligation, or action 
taken or to be taken, hereunder (or the exercise by Lender of any of its rights under the Note, this 
Security Instrument and the other Loan Documents) to be a non-exempt (under a statutory or 
admlnistraUve class exemption} prohibited transaction under either the Employee Relirement lnccme 
Security Act of 1974, as amended ("ERISA') or the Internal Revenue Code. 

(b) Borrower represents and warrants that, as of the date hereof and throughout the term of 
this Security Instrument (1) Borrower Is not and wiU not be en "employee benefit plan• as defined ln 
Section 3(3) or ERISA, which Is subject to Title I of ERISA, (2) Borrower is not alld will not be a 
•governmental plan• within the meenlng of Section 3(32) of ERISA; (3) Borrower Is not and will not be, 
and transactions by or with Borrower ere not and will not be, subject to state statutes regulatil1g 
Investments and fiduciary obligations wllh respecl to governmental plans; and (4) one or more of the 
following circumstances Is and will be lrue: 

(I) Equity Interests (as Cleline<lln 29 C.F.R. §2510.3·101(b)(1)) in Borrower 
are publicly-offered securllie$ within the meaning of 29 C.F.R. §2510.3·101(b)(2); 
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(li) Less than twenty-five percent (25%) of each outstanding class of equity 
Interests in Borrower are held by "benefit plan Investors• within the meaning of 29 C.F.R. §2510.3· 
1 01(1)(2); or 

(Iii) Borrower qualifies as an "operating company" or a "real estate operating 
company" within the meaning of 29 C.F.R. §2610.3-101(c) or (e), or an Investment company registered 
under The Investment Co.mpany Act ol1940. 

At Lender's request from time to lime throughout the term of this Security Instrument, Borrower shall 
deliver to Lender such cenincatlons and other evidence acceptable to Lender of Borrower'$ compliance 
with the covenants, representations and warranUes contained in this Section 1,30, 

ARTICLE2. 
DEFAULT 

2.01 Events of Oerault. The occurrence of any of the following events shall be an Event of 
Default hereunder (an "Event of Default"): 

(a} Borrower falls to pay any Interest, Pfln<:lpal or other monies due under the Note or other 
Loan Documents on the dale any suoh amount is due; 

(b) If any of the Impositions or other charges referred to In Sections 1.04 or 1.06 hereof are 
not paid when the same Is due and payable, except to the elden! sums sufficient to pay sucn Impositions 
or other charges have been deposited with Lender in accordance with the terms of this Security 
Instrument; 

(c) If the insurance policies required by Section 1.07 hereof are not kept In lull force and 
effect, or if sucn insuran<:e policies are not delivered to Lender upon request; 

(d) any representation or warranty made by Borrower, any Indemnitor or any person 
guaranteeing payment or perfomtance of the Secured Obligations or any portion thereof (whether on& or 
more, a "Guarilntor") in connection with the Property, the Loan, or the application for the Loan proves to 

. have been materially false or materially misleading when made, or Borrower or any Guarantor fails to 
disClose any material fact res peeling the Property, the Loan, or the application for tl'le Loan: 

(e) any governmental authority takes or Institutes any action, which In the sole opinion of 
Lender, will adversely affect Borrower'& condition, operations, or ability to repay the Loan, or will 
adversely affect any Guarantor's condition, operatioM, or ability to repay the Loan, If such action remains 
effective ror more than thirty (30) days; 

(f) If Borrower violates or does not comply with any or the provisions of special purpose 
entily requirements set forth In Stetion 1.29 (cepHoned "Single Purpose Entity") hereof; 

(g) Lender fails to have a legal, valid, binding, and enforceable first priority lien accepteble to 
Lender on the Property: 

. (h) Borrower becomes Insolvent or there Is a melerlal adverse change In the assets, 
liabilities or nnandal position of Borrower, any general partner. or any Guarantor: 

(I) any action or proceeding Is commenced by eny partner, principal, or member in Borrower 
which seeks as one of Its remedies the dissolution of Borrower or any partner, principal, or member (as 
applicable) In Borrower: 
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0) any governmental authority, or any court at the instance thereof, assumes control over 
the affairs or operations. of, or a receiver or trustee Is appointed over, or garni$t1ment shall be issued or 
made against any subslanUal part of, the property of Borrower or any guarantor of the Loan; 

(1<) Borrower or any Guarantor of the loan admits in writing Its inability to pay Its debts when 
due, or makes an assignment for the benefit of creditors: or Borrower or any Guarantor of the Loan 
applies for or consents to the appointment of any receiver, trustee or similar officer of Borrower or any 
such Guarantor, as the case may be, or for all or any substantial part of their respective property; or 
t!orrower or any such Guarantor institutes (by peUtion, appUcation, answer, consent or otherwise) any 
bankruptcy, Insolvency, reorganization, arrangement, readjustment of debts, dissolution, llquidaUon, or 
similar proceedings relating to Borrower or any such Guarantor, as the case may be, or under the laws or 
any jurisdiction: 

(I) a receiver, trustee or similar officer Is appointed for Borrower or any Guarantor of the 
Loan or for all or any substantial part of their respective property without the application or consent of 
Borrower far any such Guarantor, as the case may be, and such appointment is not discharged within 
sll(ty (60) days (whether or not consecutive): or any bankruptcy, Insolvency, reorganlzaUon, 
arrangemenls, readjustment of Clebt, dissolution, liquidation or similar proceedings Is Instituted (by 
petition, application or otherwise) against Borrower or any such Guarantor and shell not be dismissed 
within sixty {60) days; 

(m) any Transfer or Permitted Transfer (as denned In Section 1.15 hereof) occurs without the 
prior written consent of Lender, Including without limlteUon a Sale, Pledge or an encumbrance of the 
Property, voluntarily or Involuntarily, by any lien or encumbrance other than thls Security Instrument; 

{n) the termination or dissolution of Borrower, any general partner In Borrower or 11ny 
Guarantor; or any action or proceeding Is commenced which seeks as one of its remedies the dissolution 
of Borrower or any general partner In Borrower or any Guarantor; 

(o} If any default occurs under any guaranty or indemnity executed in connection herewith 
(including, without limitation, the Environmental Indemnification Agreement executed by Borrower and 
any other Indemnitor In connection with the Loan [the "Environmental lndemnlty"IJ and such default 
continues after the expiration of applicable grace periods, if any; 

(p) If the Property becomes subject to any mechanic's, materialman's or other lien other than 
a lien for local real estate taxes and assessments not then due and payable and the lien shall remain 
undischarged of record (by payment, bonding or otherwise) for a period of thirty (30) days; 

(q) If any federal tax lien Is filed against Borrower, any member or general partner of 
Borrower, any Guarantor, or any portion of the Property and same Is not dlsc::harged or rer::or<l within thirty 
(30) days after same as filed; or 

(r) If for more than thirty (30) days after notice from Lender, Borrower shall continue to be In 
default (other than the failUre to pay monies due under the Note or the other Loan Do<:uments) under any 
term, covenantor condition of the Note, this Security Instrument or the other J,.oan Documents not set 
forth in Subs~tions 2.01(a) through (q) above; provided lhat if such default cannot reasonably be cured 
wlthll) such thirty (30) day period and Borrower &hall have commenced to cure such default within &UC!l 
thirty (30) day period and thereafter diligently and expeditiously proceeds to cure the same, such thirty 
(30) day period shall be extended for so long as It shall require Borrower ln the exercise of due diligence 
to cure such default, it being agreed that no such extension shall be for a period In eKcess of sixty (60) 
days. 

All notice and cure periods provided herein or In any other Loan Document shall Nn concurrently with any 
notice or cure periods provided by applicable laws. All notioes and cure periods described herein or In 
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any other Loan Documents shall not be applicable to any event which wilh the giving of notice, the 
passage of time or bOth would constitute an Event of Default, if $UCh event has occurred as of the date on 
which Lender commences a nonjudicial foreclosure proceeding (If such proceeding is allowed by law) 
with respect to another Event of Default. Such event shall constitute an independent event of Oefault 
hereunder. 

2.02 Acceleration Upon Default; Additional Remedies, 

(a) Remedies. Upon the occurrence of any Event of Default, Lender may or acting by or· 
through Trustee may taRe such ectlc'", without notice or demand, as It deems advisable to protect and 
enforce Its rights against Borrower In and to the Property, Including, without limitation, the fonowlng 
actions, each of which may be pursued concurrently or otherwise. at such time and In such order ss 
Lender or Trustee may determine, In their sole discretion, withOut Impairing or otherwise affecllng the 
other rights and remedies or Lender or Trustee: 

(1) declare all Secured Obligations to be Immediately due and payable; 

(2) insUtute proceedings, Judicial or otherwise, for the complete foreclosure or this 
Security Instrument under any applicable state or federal law in which case the Property or any Interest 
therein may be sold for cash or upon credit in one or more parcels or in several interests or Jl9r!ions and 
In any order or manner; · 

(3) with or without entry, to the extent permitted and pursuant to the procedures 
provided by applicable state or federal law, lnstltule proceedings for the partial foreclosure of this security 
Instrument for the portion of the Secured Obligations then due and payable, subject to the continuing lien 
and security interest of this Security Instrument for the balance of the Secured Obligations not then due, 
unimpaired and without loss of priority; 

(4) sell for cash or upon creditlha'Property or any part thereof and all estate, claim. 
demand, right, title and Interest of Borrower therein and rights of redemption thereof, pursuant to power of 
sale or otherwise, at one or more sales, In one or more parcels, at such time and place, upon such terms 
and after such notice thereof as may be required or permitted by law; 

(5) subject to the provisions of Section 10 (captioned •exculpation") of the Note, 
Institute an action, suit or proceeding In equity for the specific performance of any covenant, condition or 
agreernent contained herein, In the Note or In the other Loan Documents; 

(6) subject to the provisions of Section 10 (captioned "Exculpation'} of the Note, 
recover judgment on the Note either before, during or after any proceedings for the enforcement ofthls 
Security Instrument or lhe other Loan Documents: 

(7) apply for the appointment of a receiver, trustee, liquidator or conservator otlhe 
Property, without notice and without regard for the adequacy of the security for the Secured Obligations 
and without regard for the solvency of Borrower, any Guarantor, any Indemnitor or of any person, finn or 
other entity liable for tha payment of the Secured Obligations; . / 

(6) subject to ony pppllcable state or federal law, the license granted to Borrower 
under Section 3.02 hereof shall automatically bet revoked and Lender may enter Into or upon the 
Property, either personally or by its egents, nominees or attorneys and dispossess Borrower and its 
agenl$ and servants therefrom, without liabHity for trespass, damages or otherwise and exclude Borrower 
and lis agents or servants wholly therefrom, and take possession of ell rent rolls, Leases (Including, 
without limitation, the form Lea$e and amendments end exhibits), subleaseG (including, without !Imitation, 
the form sublease and amendmentS and exhibits) and rental end liceM& agreements with the tenants, 
subtenants and licensees. In possession of the Property or any part or parts !hereof: tenants', subtenants' 
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or as directed by, Borrower to pay for the cost of the Restoration in accordance with this Section 1.09(d). 
Final payment shall be made after submission to Lender of all licenses, permits, certificates of occupancy 
and other required approvals of governmental authorization having jurisdiction and Casualty Consultant's 
(defined below} certification !hat the Restoration has been fully completed. 

(e) Lender shall have the use of the plans and specifications and all permits, licenses and 
approvals required or obtained in connection with the Restoration. The Identity of the contractors, 
subcontractors and materialmen engaged in the Restoration, as well as the contracts under which they 
have been engaged, shall be subject to prior review and acceptance by Lender and an independent 
consulting· engineer selected by Lender (the ·casualty Consultant"). such acceptance not to be 
unreasonably wilhheld or delayed, All costs and expenses incurred by Lender In connection with making 
the Net Proceeds available for the Restoration, including, without limitation, attorneys' fees and 
disbursements and the Casualty Consultant's fees, shall be paid by Borrower. 

(f) If at any time the Net Proceeds or the undisbursed balance thereof shall not, in the 
reasonable opinion of Lender, be sufficient to pay in full the balance of the costs which are estimated by 
the Casualty Consultant to be incurred in connection with the completion of the Restoration, Borrower 
shall deposit the deficiency in immediately available funds (the "Net Proceeds Deficiency"} with Lender 
before any further disbursement of the Net Proceeds shall be made. The Net Proceeds Deficiency 
deposited with Lender shall be held by Lender and shall be disbursed for costs actually Incurred In 
connection with the Restoration on the same conditions applicable to the disbursement or the Net 
Proceeds, and until so disbursed pursuant to this Section 1.09 shall constitute additional security for the 
Secured Obligations. 

(g) Unless an Event of Default exists, Borrower shall settle any insurance claims with respect 
to the Net Proceeds which In the aggregate are less than the Net Proceeds Availability Threshold. 
Lender shall have the right to participate in and reasonably approve any settlement for insurance claims 
with respect to the Net Proceeds which In the aggregate are greater than the Net Proceeds Availability 
Threshold. If an Event of Default exists, Borrower hereby irrevocably empowers Lender, at lender's sole 
election, in the name of Borrower as its true and lawful attorney-in,fact, to file and prosecute such claims 
and to collect and to make receipt for any such payment. Notwithstanding the foregoing, Lender's failure 
to file and prosecute any such claims shall not diminish or impair Lender's rights and remedies against 
Borrower under the Loan Documents. If the Net Proceeds are received by Borrower, such Net Proceeds 
shall, until the completion of the related work, be held in trust for Lender and shall be segregated from 
other funds of Borrower to be used to pay for the cost of the Restoration in accordance with the terms 
hereof. 

(h) The excess, if any, of the Net Proceeds and the remaining balance, if any, of the Net 
Proceeds Deficiency deposited with Lender after (i) the Casualty Consultant certifies to Lender that the 
Restoration has been completed in accordance with the provisions of this Section 1.09, and {ii) the receipt 
by Lender of evidence satisfactory to Lender that all costs incurred In connection with the Restoration 
have been paid in full and all required penmits, licenses, certificates of occupancy and other required 
approvals of governmental authorities having jurisdiction have been Issued, shall be remitted by Lender to 
Borrower, provided no Event of Default shall have occurred and shall be continuing under the Note, this 
Security Instrument or any of the other Loan Documents. 

(i) All Net Proceeds not required (i) to be made available for the Restoration or (ii) to be 
returned to Borrower as excess Net Proceeds pursuant to Subsection 1.09(h) hereof shall be retained 
and appUed by Lender toward the payment of the Secured Obligations whether or not then due and 
payable in such order, priority and proportions as Lender shall determine, without Prepayment Charge, 
or, at Lender's sole election, the same shall be paid, either in whole or in part, to Borrower. If Lender 
shall receive and retain Net Proceeds, the lien of this Security Instrument shall be reduced only by the 
amount received and retained by Lender and actually applied by Lender in reduction of the Secured 
Obligations. 
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1.10 Assignment of Policies Upon Foreclosure, In the event of foreclosure of this Security 
Instrument or other transfer of title or assignment of the Property in extinguishment, in whole or in part, of 
the debt secured hereby, all right. title and interest of Borrower In and to all policies of insurance required 
by Section 1.07 hereof shall inure to the benefit of and pass to the successor in interest to Borrower or 
the purchaser or grantee of the Property. 

1,11 lndemntncatlon; Subrogation; Waiver of Offset. 

(a) Notwithstanding any other provisions of this Security Instrument, Lender is not 
undertaking any obligations, nor shall Lender have any obligations, under the leases; or with respect to 
agreements, contracts, certificates, Instruments, franchises, permits, licenses and other items which are 
part of the Property. If Lender or Trustee is made a party to any litigation concerning the Note, this 
Security Instrument, any of the loan Documents, the Property or any part thereof or Interest therein, or 
the occupancy of the Property by Borrower, then Borrower shall indemnify, defend and hold lender and 
Trustee harmless from all liability by reason of said litigation, including, without/imitation, attorneys' fees 
and expenses Incurred by Lender or Trustee as a result of any suCh litigation, whether or not any such 
litigation is prosecuted to judgment. Lender and Trustee may employ an attorney or attorneys selected 
by it to prolect its rights hereunder, and Borrower shall pay to Lender and Trustee attorneys' fees and 
costs incurred by Lender and Trustee. 

(b) Borrower waives any and all right to claim or recover against Lender, Trustee, or their 
respeclive officers, employees, agents and representatives, for loss of or damage to Borrower, the 
Property, Borrower's property or the property of others under Borrower's control from any cause insured 
against or required to be insured against by the provisions of this Security Instrument 

{c) All sums payable by Borrower pursuant to this Security Instrument or the Note shall be 
paid without notice, demand, counterdaim, setoff, deduction or defense and without abatement. 
suspension, deferment, diminution or reduction, and the obligations and liabilities of Borrower hereunder 
shall in no way be released, discharged or otherwise affected (except as expressly provided herein) by 
reason of: (i) any damage to or destruction of or any condemnation or similar taking of the Property or any 
part thereof; (ii) any restriction or prevention of or interference by any third party with any use of !he 
Property or any part thereof; (iii) any title defect or encumbrance or any eviction from the Property, the 
Improvements or any part thereof by title paramount or otherwise; (iv) any bankruptcy, insolvency, 
reorganization, composition, adjustment, dissolution, liquidation or other like proceeding relating to 
Lender, or any action taken with respect to this Security Instrument by any trustee or receiver of lender, 
or by any court, in any such proceeding; (v) any claim which Borrower has or might have against Lender; 
(vi) any default or failure on the part of Lender to perform or comply with any of the terms hereof or of any 
other agreement with Borrower; or (vii) any other occurrence whatsoever, whether similar or dissimilar. to 
the foregoing and whether or not Borrower shall have notice or knowledge of any of the foregoing. 
Except as expressly provided herein, Borrower waives all rights now or hereafter conferred by statute or 
otherwise to any abatement, suspension, deferment, diminution or reduction of any sum secured hereby 
and payable by Borrower. 

1.12 Utilities. Borrower shall pay or shall cause to be paid when due all utility charges which 
are Incurred by Borrower for the benefit of the Property and all other assessments or charges of a similar 
nature, whether or not such charges are or may become liens thereon. 

1.13 Actions Affecting Property. Borrower shall prqmptly give Lender written notice or, and 
shall appear in and contest, any action or proceeding purporting to affect the Property or any portion 
thereof or interest therein, or the security of this Security Instrument or the rights or powers of Lender or 

'Trustee; and shall pay all costs and expenses, induding, without limitation. the cost of evidence of title 
and attorneys' fees, in any such action or proceeding lo which Lender or Trustee may appear. 
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1.14 Actions by Trustee or Lender to Preserve Property. If Borrower fails to make any 
payment or to do any act as and in the manner provided In any of the Loan Documents, Lender and/or 
Trustee, each at Its own election, without obligation so to do, without releasing Borrower from any 
obligation, and without notice to or demand upon Borrower, may make or do the same in such manner 
and to such extent as either may deem necessary to protect the security hereof. In connection therewith 
(without limiting their general powers, whether conferred herein, in any other Loan Documents or by law). 
Lender and Trustee shall have and are hereby given the right, but not the obligation, (i) to enter upon and 
take possession of the Property; (ii) to make additions, alterations, repairs and improvements to the 
Property which they or either of them may consider necessary or proper to keep the Property in good 
condition and repair; (iii) to appear and participate in any action or proceeding affecting or which may 
affect the Property or any portion thereof or interest therein, the security of this Security Instrument or the 
rights or powers of Lender or Trustee; (iv) to pay, purchase, contest or compromise any encumbrance, 
claim, charge, lien or debt which In the judgment of either may affect or appears to affect the security of 
this Security Instrument or be prior or superior hereto; and (v) in exercising such powers, to pay 
necessary expenses, including, without limitation, attorneys' fees and costs or other necessary or 
desirable consultants. Borrower shall, immediately upon demand therefor by Lender and Trustee or 
either or them, pay to Lender and Trustee an amount equal to all respective costs and expenses incurred 
by such party in connection with the exercise of the foregoing rights, including, without limitation, costs of 
evidence of title, court costs, appraisals, surveys and receiver's, trustee's and attorneys' fees and costs 
and expenses, together with Interest thereon from the date of such expenditure at the Default Rate. 

1.15 Transfers; Due On Sale/Encumbrance. 

(a) Lender Reliance. Borrower acknowledges that Lender has examined and relied on the 
experience of Borrower or its general partners, managing partners, managing members, principals or any 
direct or indirect legal or beneficial owner of Borrower in owning and operating properties such as the 
Property in agreeing to make the Loan, and will continue to rely on Borrower's ownership of the Property 
as a means of maintaining the value of the Property as security for payment and performance of the 
Secured Obligations. Borrower acknowledges that Lender has a valid interest In maintaining the value of 
the Property so as to ensure that, should Borrower default in the payment or the performance of the 
Secured Obligations, Lender can recover the Secured Obligations by a sale of the Property. 

(b) Transfer Definitions. For purposes of this Section 1.15, an "Affiliated Manager" shall 
mean any Property Manager in which Borrower, any Guarantor (as hereinafter defined) or any !ndemnitor 
has, directly or indirectly, any legal, beneficial or economic interest; a "Restricted Party• shall mean 
Borrower, any Guarantor, any Indemnitor, or any Affiliated Manager or any shareholder, partner, member 
or non-member manager, or any direct or indirect lega.l or beneficial owner of Borrower, any Gua~ntor, 
any Indemnitor, any Affiliated Manager or any non-member manager; a "Sate• shall mean a voluntary or 
involuntary sale, conveyance 9r transfer of a legal or beneficial interest; and a "Pledge" shall mean a 
pledge of or grant of a security interest in a legal or beneficial interest; the term "control" means the 
possession, directly or indirectly, of the power to direct or cause the direction of management, policies or 
activities of a person or entity, whether through ownership of voting securities, by contract, by operation of 
law, or otherwise. 

(c) No Sale/Encumbrance. 

(1) Except as Is set forth below in Section 1.15(d) with respect to Permitted 
Transfers (as hereinafter defined), Borrower shall not sell, convey, mortgage, grant, bargain, encumber, 
pledge, assign, grant options with respect to, or otherwise transfer or dispose of (dlreclty or indirectly, 
voluntarily or involuntarily, by operation of law or otherwise, and whether or not for consideration or of 
record) the Property or any part thereof or any legal or beneficial interest therein or permit a Sale or 
Pledge of an interest In any Restricted Party (collectively a "Transfer"), without the prior written consent 
of Lender, which consent may. be withheld at Lender's sole election, regardless of whether the conditions 
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set forth in Subsection 1.15(e) hereof have been satisfied. Without limiting the foregoing, there shall be 
no subordinate financing placed on any portion of the Property. 

(2) A Transfer shall include, without limitation: (i) an installment sales agreement 
wherein Borrower agrees to sell the Property or any part thereof for a price to be paid in installments: (ii) 
an agreement by Borrower leasing all or a substantial part of the Property for other than actual occupancy 
by a space tenant thereunder or a sale, assignment or other transfer of, or the grant of a security interest 
in, Borrower's right, title and Interest in and to any Leases or any Rents; (iii).if a Restricted Party is a 
corporation, any merger, consolidation, Sale or Pledge of such corporation's stock or the creation or 
issuance of new stock In such corporation; (lv) if a Restricted Party is a limited or general partnership or 
joint venture, any merger or consolidation or the change, removal. resignation or addition of any general 
partner or joint venturer, or the Sale or Pledge of the partnership interest of any limited partner, general 
par1ner or joint venturer, or the Sale or Pledge of any profits or proceeds relating to such partnership 
interest, or the creation or issuance of new partnership interests; (v) if a Restricted Party is a limited 
liability company, any merger or consolidation or the change, removal, resignation or addition of any 
managing member or non-member manager (or if no managing member or non-member manager, any 
member) or the Sale or Pledge of the membership interest of any member or any profits or proceeds 
relating to such membership Interest, or the creation or issuance of new membership interests; (vi) if a 
Restricted Party is a trust or nominee trust, any merger or consolidation or the Sale or Pledge of the legal 
or beneficial interests in such Restricted Party or the creation or issuance of new legal or beneficial 
interests: (vii) the removal of the Property Manager (including, without limitation, an Affiliated Manager) 
other than in accordance with Section 1.02 hereof; and.(viil) without limitation to the foregoing, any Sale 
or Pledge by any person or entity which directly or indirectly controls Borrower of its direct or indirect 
controlling interest in Borrower. 

(d) Permitted Transfers. 

(1) Notwithstanding the provisions of Sections 1.15(b) and (c) hereof, the following 
transfers shall not be deemed to be a Transfer: (i) transfers by devise or descent or by operation of law 
upon the death of a member, partner or shareholder of a Restricted Party ("Transfer Upon Death"); 
(ii) the Sale, in one or a series of transactions, of not more than forty-nine percent {49%) of the stock in a 
Restricted Party; (iii) the Sale, in one or a series of transactions, of not more than forty-nine percent (49%) 
of the limited partnership interests or non-managing membership interests, as the case may be, in a 
Restricted Pany: (iv) inter vivos and testamentary transfers of the legal or beneficial interests (including, 
without limitation, stock, partnership interests and membership Interests) In a Restricted Party (A) to an 
existing owner of a legal or beneficial interest (including, without limitation, a shareholder, limited partner, 
general partner, joint venturer or member) in such Restricted Party ·on the date hereof (an "Existing 
Owner"), (B) to a lineal descendant or spouse of an Existing Owner, (C) to a trust, the beneficiary of 
which Is (and so long as any part of the Loan remains unpaid continues to be) an Existing Owner or a 
lineal descendant or spouse of an Existing Owner, or (D) to a corporation, limited or general partnership, 
limited liability company or other legal entity which is (and so long as any part of the Loan remains unpaid 
continues to be) wholly owned and controlled by an Existing Owner; and (v) pursuant to Leases for which 
Lender's consent is not required in accordance with the provisions of Section 1.26 (b) hereof. 
Notwithstanding the introductory clause of this paragraph, the transfers described in clauses (i) through 
(iv) inclusive of this paragraph (collectively, "Pennltted Transfers") shall be subject to Lender's prior 
written consent, which consent Lender shall provide upon satisfaction of the conditions set forth In 
Subsection 1.15(e) hereof. 

(e) Conditions Precedent Lender's consent to any Transfer/Permitted Transfer, r:egardless 
of whether Lender has consented to any previous Transfer/Permitted Transfer, is subject to satisfaction of 
the following conditions precedent: 

(1) Lender shall have received, in the case of a voluntary Transfer/Permitted 
Transfer, at least thirty (30) days prior written notice of the Transfer/Permitted Transfer, and, in the case 
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of Transfer(s) Upon Death, within thirty (30} days after such Permitted Transfer (collectively, the 
"Permitted Transfer Notice Deadline"), together with copies of such documents and information relating 
to the Transfer/Permitted Transfer as lender may request, including, without limitation, the Sale 
documents (including, without limitation, purchase/sale agreement, if any), the terms and structure of the 
Sale and the nature and structure of the Sale (includ~ng, without limitation, deoUequity structure, if any); 

(2) One of the following Is satisfied: (I) the Transfer/Permitted Transfer shall not 
result in a change in the control of any Restricted Party or a change in the control or management of the 
Borrower and the Property; (ii), in the alternative, the person(s) or entity(ies) proposed to assume control 
of such Restricted Party and the person(s) or entity(les) proposed to assume control al'ld management of 
the Borrower and/or the Property shall be acceptable to Lender in all respects (including, without 
limitation, financial condition, credit history and management ability/experience and other relevant criteria, 
all as determined by Lender); or {Iii) in the case of Transfer(s) Upon Death, the person(s) or entity{ies) to 
assume control of such Restricted Party and/or the person(s) or entity(ies) to assume control and 
management of the Borrower and the Property shall be acceptable to Lender in Lender's commercially 
reasonable discretion and In the event any of the foregoing proposed person(s) or entily(ies) described in 
this Subsection 1.15(e)(2)(iii) are not acceptable to Lender in the manner described herein, Lender shall 
provide a reasonable opportunity (not to exceed thirty (30) days from the expiration of the Permitted 
Transfer Notice Deadline In the case of Transfer(s) Upon Death) for substitute person{s) or entlty(ies), 
acceptable to Lender in the manner described in this Subsection 1.15(e)(2)(iil), to be provided (such 
substitute person(s) or entity(ies) may include a third-party property manager to operate the Property if 
Lender requires in its commercially reasonable discretion); 

(3) the Transfer/Permitted Transfer shall not release any Guarantor or tndemnitor or 
their respective estates from their respective obligations under the Loan Documents; 

(4) the Transfer/Permitted Transfer shall not release the Borrower from its 
obligations under the Note, this Security Instrument, or any other Loan Documents; 

{5) the Transfer/Permitted Transfer shall not have any adverse effect either on the 
Borrower's compliance with the provisions of this Security Instrument, including, without limitation, Section 
1.29 (captioned "Single Purpose Entity") and Section 1.30 (captioned "ERISA") hereof, or on the 
Borrower's status as a continuing legal entity liable for the payment and performance of the Secured 
Obligalions: 

(6) Borrower shall pay all of Lender's costs and expenses, including, without 
limitation, attorneys' fees and costs, and title insurance costs (if any). 

(f) Lender's Rights. Lender reserves the right to condition any consent required hereunder 
upon a modification of the terms hereof (excluding a modification of the interest rate, amortization term, 
maturity date, or payment schedule) and on an assumption of the Note, this Security Instrument and the 
other Loan Documents as so modified in connection with the proposed Transfer, payment of an 
assumption fee (except with respect to Permitted Transfers} of one percent (1%) of the principal balance 
of the Note (the "Assumption Fee"), payment of a $2,000.00 processing fee (the "Processing Fee"), 
payment of expenses incurred by Lender (including attorneys' fees) In connection with any proposed 
Transfer (the "Transfer Expenses"), the approval by a Rating Agency (defined below) of the proposed 
transferee, and such other conditions and legal opinions as Lender shall determine to be in the interest or 
Lender. If the holder of the Note shall be a •real estate mortgage investment conduit" or "REMIC" (as 
such terms are defined in Section 660D of the United States Internal Revenue Code, as amended, and 
any related United States Treasury Department regulations) (the "REMIC Trust"), such opinions shall 
Include, without limitation, an opinion of counsel In form and substance satisfactory to Lender, from 
counsel approved by Lender, stating that the tax qualification and status of the REMIC Trust as a REMIC 
will not be adversely affected or Impaired as a result of such modification or assumption. The Transfer 
Expenses and the Processing Fee shall be payable by Borrower whether or not Lender consents to the 
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Transfer. Lender shall not be required to demonstrate any actual impairment of its security or any 
increased risk of default hereunder in order to declare the Secured Obligations immediately due and 
payable upon a Transfer without Lender's consent. Any Transfer made in contravention of this Section 
1.15 shalf be null and void and of no force and effect. The provisions of this Section 1.15 shalf apply to 
every Transfer regardless of whether voluntary or not, or whether or not Lender has consented to any 
previous Transfer. 

(g) Assumption and Release. Provided that no Event of Defauh shall have occurred and 
shall be continuing, Lender shall consent to a sale of the Property and assumption of the Loan by the 
purchaser (transferee) and the release of Borrower from liability under the Loan, except for any liability 
arising or accruing prior to the closing of said assumption, upon (1) Borrower's completion of an 
assumption application in such form as Lender may require from time to time, (2) Lender's review and 
approval, which approval shall not be unreasonably withheld, of the creditworthiness and other 
qualifications of the proposed transferee (including, w~hout limitation, the development, business or 
management expertise of the proposed transferee, if deemed relevant under the circumstances by 
Lender in Its good faith judgment) under Lender's underwriting criteria at the time of said assumption. (3) 
the execution by the transferee of an assumption agreement in such form as Lender may require from 
time to time. and (4) payment to Lender of the Assumption Fee, the Processing Fee and the Transfer 
Expenses. lri addition, in connection with said assumption, but subject to all of the conditions referred ta 
above in this Subsection 1.15(g), Lender shall consent to the rerease of the Guarantor and Indemnitor, 
except for any liability arising or accruing prior to the closing of said assumption, provided that Lender 
approves in writing substitute guarantor(s)!indemnitor(s) acceptable to Lender in its sole discretion in 
terms of creditworthiness and other qualifications under Lender's underwriting criteria at the time of said 
assumption, and further provided that such substitute guarantor(s)lindemnitor(s) execute guaranties 
and/or indemnities in form and content acceptable to Lender. 

1.16 Survival of Warranties. Notwithstanding any investigation of the Property, Borrower, 
Guarantor or Indemnitor by Lender, Borrower acknowledges: (a) that In accepting the Note, this Security 
Instrument and the other Loan Documents, Lender is expressly and primarily relying on the truth and 
accuracy of tl1e representations, warranties and covenants of Borrower, Guarantor and Indemnitor 
contained in any loan application (a "Loan Application") or made to Lender In connection with the Loan 
or contained in the Loan Documents or Incorporated by reference therein (the "Warranties"); (b) ttlat 
such reliance existed on the part of Lender prior to the date hereof; (c) that the Warranties are a material 
inducement to Lender in making the Loan; and (d) that Lender would not make the Loan in the absence 
of the Warranties. All Warranties shall survive the execution and delivery of this Security Instrument and 
sha\1 remain continuing oblfgations, representations, warranties and covenants of Borrower so long as 
any portion of the Secured Obligations remain outstanding. 

1.17 Eminent Domain; Condemnation. Borrower shall promptly give Lender notice of the 
actual or threatened commencement of any condemnation or eminent domain proceeding and shall 
deliver to Lender copies of any and all papers served in connection with such proceedings. 
Notwithstanding any taking by any public or quasi-public authority through eminent domain or otherwise 
(including, without limitation, any transfer made in lieu of or in anticipation of the exercise of such taking), 
Borrower shall conlinue to pay and perform the Secured Obligations at the time and In the manner 
provided for its payment and performance in the Note and in this Security Instrument and the Secured 
Obligations shall not be reduced until any award or payment therefor shall have been actually received 
and applied by Lender, after the deduction of expenses of collection, to the reduction or discharge of the 
Secured Obligations. Lender shall not be limited to the interest paid on the award by the condemning 
authority but shall be entitled to receive out of the award interest at the rate or rates provided In the Note, 
Borrower shall cause the award or payment made In any condemnation or eminent domain proceeding, 
which is payable to Borrower, to be applied In accordance with Section 1.09 hereof. In tl'le event 
Borrower Is not entitled to any award or payment pursuant to Section 1.09 hereof, Borrower shall cause 
the award or payment to be paid directly to lender. Lender may apply the award or payment to the 
reduction or discharge of the Secured Obligations whether or not then due and payable. If the Property is 
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sold, through foreclosure or otherwise, prior to the receipt by Lender of the award or payment, Lender 
shall have the right, whether or not a deficiency judgment on the Note (to the extent permitted in the Note 
or herein) shall have been sought, recovered or denied, to receive the award or payment, or a portion 
thereof sufficient to pay the Secured Obligations. If in the event of a total condemnation the award or 
payment is not suffiCient to repay the Note in full, Borrower shall immediately pay any remaining balance, 
together with all accrued Interest thereon. Nothing herein shall be construed to cure or waive any Event 
of Default or notice or default hereunder or under any other Loan Document or invalidate any act done 
pursuant to such notice. 

1.18 Additional Security. No other security now exisHng, or hereafter taken, to secure the 
Secured Obligations shall be impaired or affected by the execution of this Security Instrument and all 
addilional security shall be taken, considered and held as cumulative. The taking of additional security, 
execution of partial releases of the security, or any extension of the time of payment of the Secured 
Obligations shall not diminish the force, effect or lien of this Security Instrument and shall no1 affect or 
impair the liability of any maker, surety or endorser for the payment of the Secured Obligations. In the 
event Lender at any time holds additional security for any or the Secured Obligations, it may enforce the 
sale thereof or otherwise realize upon the same, at its option, either before, concurrently, or after a sale is 
made hereunder. 

1.19 Property Use. The Property shall be used only for multi-family/apartment use and uses 
Incidental thereto, and for no other use without the prior written consent of Lender. 

1.20 Successors and Assigns. Without in any way limiting or affecting the provisions of 
Section 1.15 hereof. this Security Instrument applies to, inures to the benefit of and binds all parties 
hereto and their respective heirs, legatees, devisees, administrators, executors, successors and assigns. 
The term "Lender" shall mean the owner and holder of the Note, whether or not named as Lender herein. 
In exercising any rights hereunder or taking any actions provided for herein, Lender may act through its 
employees, agen~s. independent contractors or servicers authorized by Lender. 

1.21 Inspections. Lender, or its agents, representatives or employees, are authorized to 
enter at any reasonable lime (and with due regard for rights of tenants) upon or in any part of the Property 
for the purpose of Inspecting the same and for the purpose of performing any of the acts Lender Is 
authorized to perform hereunder or under the terms of any of the Loan Documents. Without limiting the 
generality of the foregoing, Lender shall have the same right, power and authority to enter and inspect the 
Property, and the right to appoint a receiver on an ex parte basis, to enforce this right to enter and Inspect 
the Property. 

1.22 {RESERVED.]. 

1.23 Lender's Powers. Without affecting the liability of any other person liab[e for the 
payment of any obligations herein mentioned, and without affecting the lien or charge or this Security 
Instrument upon any portion of the Property not then or theretofore released as security for the full 
amount of all unpaid obligations, Lender may, from time to time and without notice (i) release any person 
so liable, (ii) extend the maturity or alter any of the terms of any such obligation, (iii) grant other 
Indulgences, (iv) release or reconvey, or cause lo be released or reconveyed at any time at Lender's 
option any parcel, portion or all of the Property, (v) take or release any other or additional security for any 
obligation herein mentioned, or (vi) make other arrangements with debtors In relation thereto. 

1.24 Books and Records; Financial Statements. 

(a) Borrower, any Guarantor and any Indemnitor shall keep (and Borrower shall cause any 
Guarantor and any Indemnitor to keep) adequate books and records of account in accordance with 
generally accepted accounting principles ("GAAP"), or in accordance with other methods acceptable to 
Lender, consistently applied and furnish to Lender: 
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(1) quarterly and annual {or, if requested by Lender and the Loan has not yet been 
securitized or sold as a whole loan, monthly) certified rent rolls signed and dated by Borrower 
accompanied by an officer's certificate, detailing the names of all tenants of the Improvements, the 
portion of Improvements occupied by each tenant, the base rent and any other charges payable under 
each Lease and the term of each Lease, including the expiration date, the extent to which any tenant is in 
default under any Lease, and any other information as is reasonably required by Lender, within twenty 
(20) days after the end of each calendar month, thirty (30) days after the end of each fiscal quarter or 
sixty (60) days after the close of each fiscal year of Borrower, as applicable; 

(2) quarterly and annual (or if requested by lender and the Loan has not yet been 
securilized or sold as a whale loan, monthly) operating statements of the Property, prepared and certified 
by Borrower in the form required by Lender or, if required by Lender after an Event of Default. an audited 
annual operating statement prepared and certified by an Independent certified public accountant 
acceptable to Lender, detailing the revenues received, the expenses incurred and the net operating 
income before and after debt service (principal and interest) and major capital improvements for each 
month and containing appropriate year to date information, within twenty (20) days after the end of each 
calendar month, thirty (30) days after the end of each fiscal quarter or sixty (60} days after the close of 
each fiscal year of Borrower, as applicable; 

(3) annual (or if requested by Lender and the Loan has not yet been securitized or 
sold as a whole Loan, quarterly) balance sheets and profit and loss statements of Borrower, any 
Guarantor and any Indemnitor in the form required by Lender, prepared and certified by the respective 
Borrower, Guarantor and Indemnitor or, if required by Lender after an Event of Default, audited financial 
statements prepared by an independent certified public accountant acceptable to Lender within thirty (30) 
days after the end of each fiscal quarter or sixty (60) days after the close of each fiscal year of Borrower, 
Guarantor and Indemnitor. as the case may be; and 

(4) an annual operating budget presented on a monthly basis consistent with the 
annual operating statement described above for the Property, including cash How projections for the 
upcoming year, and all proposed capital replacements and improvements at least fifteen (15) days prior 
to the start of each fiscal year. 

(5) INTENTIONALLY OMITTED. 

(b) Upon request from Lender, Borrower, any Guarantor and any Indemnitor shall furnish 
(and Borrower shall cause any Guarantor and any Indemnitor to furnish) In a Umely manner to Lender: 

(1) if the Property is used for multi-family residential use, a property management 
report for the Property, showing the number of Inquiries made and/or rental applications received from 
tenants or prospective tenants and deposits received from tenants and any other Information requested 
by Lender, in reasonable detail and certllied by Borrower (or an officer, general partner, member or 
principal of Borrower if Borrower ls not an individual) to be true and complete, but no more frequently than 
quarterly; and 

(2) an accounting of all security deposits held in connection with any Lease of any 
part of the Property, including the name and identificatfon number. of the accounts In which such security 
deposits are held, the name and address of the financial institutions In which such security deposits are 
held and the name of the person to contact at such financial institution, along with any authority or release 
necessary for Lender to obtain information regarding such accounts directly from such financial 
lnstitutio ns. 

(c) Borrower, any Guarantor and any Indemnitor shall furnish (and Borrower shall causa any 
Guarantor and any Indemnitor to furnish) Lender with such other additional financial or management 
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information (including, without limitation, state and federal tax returns) as may, from time to time, be 
reasonably required by Lender in form and substance satisfactory to Lender. 

(d) Borrower, any Guarantor and any Indemnitor shall furnish (and Borrower shalf cause any 
Guarantor and any Indemnitor to furnish) to Lender and its agents convenient facilities for the 
examination and audit of any such books and records. 

(e) Borrower shall pay a late fee of $500 to Lender each time Borrower fails to deliver the 
required financial documents set forth above within the time set forth above, If such delivery delinquency 
continues for ten (10) days after written notice thereof. 

1.25 Borrower Name(s); Matters Affecting Financing Statement Filings. At the request of 
Lender, Borrower shall execute a certificate in form satisfactory to Lender listing the trade-names or 
fictitious business names under which Borrower intends to operate the Property or any business located 
thereon and representing and warranting that Borrower does business under no other trade names or 
fictitious business names with respect to the Property. Borrower will not change any of the following 
without notifying the Lender of such change in writing at least thirty (30) days prior to the effective date of 
such change and without first obtaining the prior written consent of the Lender: 

{a) Borrower's name or identity (including, without limitation, Its trade name or names); 

(b) if Borrower is an individual, Borrower's principal residence: 

(c) if Borrower Is an organization, Borrower's corporate, partnership or other structure; 

(d) if Borrower is an organization, Borrower's jurisdiction of organization (i.e., the jurisdiction, 
or Stale, under whose law th~ Borrower is organized); or 

(e) if Borrower is an organization, Borrower's place of business (if Borrower has only one 
place of business} or Borrower's chief executive office (If Borrower has more than one place of business). 

Upon any change In the matters referred to above (if permitted hereunder), Borrower will, upon request of 
Lender, execute any financing statement amendments, additional financing statements and other 
documents required by Lender to reflect such change. 

1.26 Leaseholds. 

(a) ResetVed. 

(b) Space Leases. Borrower shall deliver to Lender a signed copy of all Leases (other than 
residentlaVapartment Leases) with respect to the Property or executed counterparts thereof, now exlsllng 
or hereafter made from time to time, within thirty (30) days of signing, affecting all or any part of the 
Property, and except as is set forth herein, all Leases now or hereafter entered into with respect to the 
Property shall be In form and substance subject to the approval of lender. Borrower shall not, withoot 
Lender's prior written consent, execute, modify, surrender or terminate any Lease now existing or 
hereafter made affecting all or any part of the Property; provided, however, that Borrower may enter Into 
Leases affecting the Property without Lender's consent if such Leases (i) provide for a term of no less 
than three (3) years and no more than seven (7) years and at least a market rental rate for comparable 
propertieJS in the geographic area of the Property (as determined by Lender); (ii) have been negotiated at 
arms length with a bona fide independent, third-party tenant; (iii) demise not more than fifteen (15%} 
percent of the lesser of gross square footage of, or total income generated by, the Improvements; (iv) do 
not contain material modifications from the standard form of Lease previously approved by Lender; (v) do 
not change the use of the Property In effect at the time the Loan was made; (vi) do not have· a materially 
adverse effect on the value or the Property taken as a whole; and (vii) are subject and subordinate to this 
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Security Instrument and the lessees thereunder agree to attorn to Lender, and further provided the 
Lender's prior consent shall not be required in connection with the making, modification or termination 
(including, but not limited to, instituting proceedings for dispossession or eviction of any lessee under any 
Lease) of residential/apartment Leases in the ordinary course of business and consistent with prudent 
customary leasing and management practices for similar properties. 

1.27 Indemnity. In addition to any other indemnities to Lender specifically provided for in this 
Security Instrument, Borrower hereby indemnifies and saves Lender and its authorized representatives 
harmless from and against any and all losses, liabilities, suits, obligations, fines, damages, penalties, 
claims, costs, charges and expenses, inCluding, without limitation, architects', engineers' and attorneys' 
fees and all disbursements which may be imposed upon, incurred or asserted against Lender and Its 
authorized representative by reason of: (I) the construction of any Improvements, (II) any capital 
Improvements, other work or things done in, on or about the Property or any part thereof, (iii) any use, 
nonuse, misuse, possession, occupation, alteration, operation, maintenance or management of the 
Property or any part thereof or any street, drive, sidewalk, curb, passageway or space comprising a part 
thereof or adjacent thereto, (iv) any negligence or willful act or omission on the part of Borrower and its 
agents, contractors, servants, employees, licensees or invitees, (v) any accident, injury (including, without 
limitation, death) or damage to any person or property occurring In, on or abQut the Property or any part 
thereof, (vi) any lien or claim which may be alfeged to have arisen on or against the Property or any part 
thereof under the laws of the local or state government or any other governmental or quasi-governmental 
authority or any liability asserted against Lender with respect thereto, (vii) any tax attributable to the 
execution, delivery, Oling or recording of this Security Instrument or the Note, (viii) any contest due to 
Borrower's actions or failure to act, permitted pursuant to the provisions of this Security Instrument, (ix) 
any default under the Note or this Security Instrument, (x) any claim by or liability to any contractor or 
subcontractor performing work or any party supplying materials in connection with the Property, (XI) any 
and all claims and demands whatsoever which may be asserted against Lender by reason of any alleged 
obligations or undertaking on Its part to perform or discharge any of the terms, covenants, or agreements 
contained in any Lease; or (xii) the payment of any commission, charge or brokerage fee to anyone which 
may be payable in connection with the funding of the Loan. 

1.28 Representations and Warranties. Borrower covenants, represents and warrants with 
and to Trustee and Lender that: 

(a) Borrower Organization. Borrower is duly organized, validly existing and in good 
standing (if applicable) under the laws of the jurisdiction of its organization or formation, and Borrower is 
duly qualified to transact business and holds all licenses, registrations or other approvals (or is otherwise 
exempt), in each other jurisdiction in which the conduct of Borrower's business requires such 
qualification, licenses, registrations or other approvals, Borrower will continuously maintain Its existence 
and good standing (if applicable) under the laws of the jurisdiction of its organization or formation, and 
Borrower will continuously maintain Its qualification to transact business and all licenses, regislrations or 
other approvals (unless otherwise exempt), in each other jurisdiction in which tile conduct of Borrower's 
business requires such qualification, ·licenses, registrations or other approvals. 

(b} Borrower Authority, Borrower has all requisite power and authority to enter into the 
Loan and to execute and deliver the Loan Documents, and to perform all of the obligations required of 
Borrower thereunder. Borrower Is not required to make any filing wil11, or to obtain any permit, 
authorization, consent or approval of, any person or entity as a condition to Borrower's entering Into the 
Loan, executing and delivering the Nole, this Securily Instrument, or any other Loan Documents, or 
performing all of the obligations required of Bo11ower thereunder, or If any such requined permit, 
authorization, consent or approval is required, it has been obtained. 

(c) Validity of Documents. The execution and delivery by Borrower of the Note, this 
Security Instrument and other Loan Documents, and the performance by Borrower of Its obligations 
thereunder, do not violate any prohibition contained in, conflict with, result In a breach of, give r1se to any 
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right of termination, cancellation or acceleration under, constitute a default under, or require any 
additional approval under (i) Borrower's partnership agreement or any other organizational or constituent 
document or instrument pursuant to which Borrower was formed or by which Borrower's operations are 
governed; (li) any material instrument or agreement to which Sorrower is a part or by which Borrower is 
bound or that affects the Property; or (iii) any law, rule, regulation, ordinance, order, injunction or decree 
application to Borrower or to the Property or any portion thereof. 

(d) Warranty of Title. Borrower hereby fully warrants the title to the Property and will defend 
the same and the validity and priority of the lien and encumbrance of this Security Instrument against the 
lawful claims of all persons whomsoever. None of the Permitted Encumbrances {defined below), 
individually or in the aggregate, materially interfere with the benefits of the security intended to be 
provided by the Security Instrument and the Loan Documents, materially and adversely aHect the value of 
the Property, impair the use or operations of the Property or Impair Borrower's ability to pay its obligations 
in a timely manner. 

(e) No liens or Transfers. Borrower has not obtained, or agreed to obtain, any loan from 
any person which could result in the creation of a lien upon the Property, or any part thereof, to secure 
repayment thereof, except for the lien of the Loan. The Property is free and clear of all liens and 
encumbrances of any kind, nature or description. save and except only for those matters set forth in a 
sclledule of exceptions to coverage in the title insurance policy approved by Lender and insuring lender's 
interest in the Property (the "Permitted Encumbrances"). Further, Borrower has not made or permitted 
any transfer (including, without limitation, a Transfer) which will or could result In subordinate financing 
being placed on any portion of the Property, and there is no outstanding Sale or Pledge of an interest in a 
Restricted Party. 

(f) litigation. There is not pending against Borrower (or any partner of Borrower, if and to 
the extent applicable) any petition in bankruptcy, whether voluntary or otherwise, any assignment for the 
benefit of creditors, any petition seeking reorganization, liquidation or arrangement under the bankruptcy 
laws of the United States or of any Stale thereof, or any other aclion brought under the aroremenlioned 
bankruptcy laws; and there is no action, suit, proceeding or investigation pending or, to Borrower's 
knowledge, threatened, in any court or before any governmental agency (including, without limitation, 
condemnation proceedings) involving Borrower (or partner of Borrower, if and to the extent applicable) or 
the Property or any portion thereof, including, without limitation, any action which would draw into 
question the validity of the Loan or of Borrower's obligations under the terms of the Note, this Security 
Instrument or any other Loan Document. 

(g) Status of Property. 

( 1) No portion of the Improvements is located in an area identified by the Secretary 
of Housing and Urban Development or any successor thereto as an area having special ftood hazards 
pursuant to the Flood Insurance Acts or, it any portion of the Improvements is located within such area, 
Borrower has obtained and will maintain the flood insurance described in Section 1.07 hereof. 

(2) The Property and the present and contemplated use and occupancy thereof are 
in substantial compliance with all applicable zoning ordinances, building codes, land use and 
Environmental Laws and other similar laws. Without limiting the foregoing, the Property is in substantial 
compliance with the Americans with Disabilities Act of 1990 (as amended from time to time and any 
successor statute) and all of the regulations promulgated thereunder. The land constitutes one or more 
separate tax lots and one or more separate legal lots In compliance with all applicable subdivision 
regulations. 

(3) All necessary certificates. licenses and other approvals, governmental and 
otherwise, necessary for lhe operation of the Property and the conduct of its business and all required 
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zoning, building code, land use, environmental and other similar permits or approvals, are in full force and 
effect as of the date hereof and not subject to revocation. suspension. forfeiture or modification. 

(4) The Property is served by all utilities required for the current or contemplated use 
thereof, and all utility service is provided by public utilities and the Property has accepted or is equipped 
to accept such utility service. 

(5) All public roads and streets necessary for service of and access to the Property 
for the current or contemplated use thereof have been completed, are serviceable and all-weather and 
are physically and legally open ror use by the public. 

(6) The Property is served by public water and sewer systems. 

(7) The Property is free from material damage by any cause whatsoever, and any 
and all repairs required by Lender have been completed. 

{8} All costs and expenses of any and all labor, materials. supplies and equipment 
used in the construction of the Improvements have been paid in full. 

(9) Borrower has paid In full for, and Is the owner of, all furnishings, fixtures and 
equipment (other than property owned by tenants) used in connection with the operation of the Property, 
free and clear of any and all security Interests, liens or encumbrances, except the lien and security 
interest created hereby. 

(10) All liquid and solid waste disposal, septic and sewer systems located on the 
Property ~re in a good and safe condition and repair and In complia~ce wlth all applicable laws. 

(11) All the Improvements lie within the boundaries of the Land. 

(h) No Foreign Person. Borrower Is not a "foreign person", "foreign corporation·, 'foreign 
partnership", "foreign trust" or "foreign estate" or other foreign entity as those terms are defined in Section 
1445 of the United States Internal Revenue Code, as amended, and the related United States Treasury 
Department regulations. 

(I} Separate Tax Lot. The Land is assessed for real estate tax purposes as one or more 
wholly independent tax lot or lots, separate from any adjoining land or improvements not constituting a 
part of such lot or lots, and no other land or improvements are assessed and taxed together with the Land 
or any portion thereof. 

(j) Financial Condition. Borrower is solvent, and no bankruptcy, reorganization, Insolvency 
or similar proceeding under any state or federal law with respect to Borrower has been initiated. No 
petition In bankruptcy has ever been filed by or against Borrower, any Guarantor, or any related entity, or 
any principal, general partner or member thereof, in the last seven (7) years, and neither Borrower, any 
Guarantor nor any related entity, or any principal, general partner or member thereof, in the last seven (7) 
years has ever made any assignment for the benefit of creditors or taken advantage of any insolvency act 
or any act for the benefit of debtors. All Information In all financial statements, rent rolrs, reports, 
certificates and other documents submitted In connection wlth the Loan are accurate, complete and 
correct in all material respects. There has been no adverse change in any condition, fact, circumstance 
or event that would make any such information inaccurate, incomplete or otherwise misleading. 

(k) Business Purposes. The Loan Is solely for the business purpose of Borrower, and is 
not for personal, family, household, or agricultural purposes. 
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{I} Taxes. Borrower and any guarantor or the Loan have fried all federal, state, county, 
municipal, and city income and other tax returns required to have been filed by them and have paid all 
taxes and related liabilities which have become due pursuant to such returns or pursuant to any 
assessments received by them. Neither Borrower nor any guarantor of the Loan knows of any basis for 
any additional assessment in respect of any such taxes and related liabilities for prior years. 

(m) No Change in Facts or Circumstances. All information in all financing statements, rent 
rolls, reports, certificates and other documents submitted in connection with the loan are accurate, 
complete and correct in all respects. There has been no adverse change in any condition, fact, 
circumstance or event that would make any such information inaccurate, incomplete or otherwise 
misleading. 

(n) Olsclosure. Borrower has disclosed to Lender all material facts and has not failed to 
disclose any material fact that could cause any representation or warranly made herein to be materially 
misleading. 

(o) Illegal Activity. No portion of the Property has been or will be purchased, improved, 
equipped or furnished with proceeds of any illegal activity, and, to the best of Borrower's knowledge, 
there are no illegal activities or activities relating to any controlled substance at the Property. 

(p) Contracts. All contracts, agreements, consents, waivers, documents and writings of 
every kind or character at any time to which Borrower is a party to be delivered to Lender pursuant to any 
of the provisions of !he Loan Documents are valid and enforceable against Borrower and, to the best 
knowledge of Borrower, are enforceable against all other parties thereto, and, to Borrower's actual 
knowledge, in all respects are what they purport to be and, to the best knowledge of Borrower, to the 
extent that any such writing shall impose any obligation or duty on the party thereto or constitute a waiver 
of any rights which any such party might otherwise have, said writing shall be valid and enforceable 
against said party in accordance with Its terms, except as such enforcement may be limited by applicable 
bankruptcy, insolvency, reorganization or similar laws affecting the rights of creditors generally. 

(q) Transfer of Property. To the best of Borrower's knowledge, there is no concurrent or 
subsequent escrow to be opened or closed upon the closing of the Loan which would have the effect of 
transferring all or any portion of the Property. 

1.29 Single Purpose Entity. Borrower covenants, represents, warrants and agrees that it 
has not done any of the following and shall not do any of the followl'ng: 

(a) engage in any business or activity other than the aCQulsiUon, development, ownership, 
operation, leasing and managing and maintenance of the Property, and entering into the Loan and 
activities incidental thereto, and serving as the "Declarant• under the Declaration; 

(b) acquire or own any material assets other than (i) the Property, and {ii) such incidental 
Personal Property as may be necessary for the operation of the Property; 

(c) merge into or consolidate with any person or entity or dissolve, terminate or liquidate in 
whole or in part, transfer or otherwise dispose of aU or substantially all of its assets or change its legal 
structure, without in each case Lender's consent; 

(d) (I} fall to observe its organizational formalities or preserve its existence as an entity duly 
organized, validly existing and In good standing (if applicable) under the laws of the jurisdiction of its 
organization or formation, and qualification to do business in the State where the Property Is located, If 
applicable, or (ii) without the prior written consent. of Lender. amend, modify, terminal~ or fail to comply 
with the provisions of Borrower's partnership agreement, artlctes or certificate of incorporation, articles of 
organization or similar organizational documents, as the case may be; 
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(a) 
of Lender; 

own any subsidiary or make any investment in, any person or entity without the consent 

(f) commingle its assets with the assets gf any of its members, general partners, affiliates, 
principals or of any other person or entity, participate in a cash management system with any other entity 
or person or fail to use its own separate stationery, invoices and checks; 

(9) incur any debt, secured or unsecured, direct or contingent (including, without limitation, 
guaranteeing any obligation), other than the Loan, except for trade payables In the ordinary course of its 
business of owning and operating the Property, provided that such debt (I) is not evidenced by· a note, (ii) 
is paid within sixty (60) days of the date Incurred, (IIi) does not exceed in the aggregate four percent (4%) 
of the outstanding principal balance of the Note, and (iv) is payable to trade creditors and in amounts as 
are normal and reasonable under the circumstances; 

(h) fail to pay its debts and liabilities (including, without limitation, as applicable, shared 
personnel and overhead expenses) from its assets as the same shall become due; 

· (i) (i) fail to maintain its records (including, without limitation, financial statements), books of 
account and bank accounts separate and apart from those of the members, general partners, principals 
and affiliates of Borrower, the affiliates of a member, general partner or principal of Borrower, and any 
other person or entity, (ii) permit its assets or liii!bilities to be listed as assets or liabilities on the financial 
statement of any other entity or person, or (iii) include the assets or liabilities of any other person or entity 
on Its financial statements; 

(j) enter into any contract or agreement with any member, general partner, principal or 
affiliate of Borrower, any Guarantor, or any member, general partner, principal or affiliate thereof (other 
than a business management services agreement with an affiliate of Borrower, provided that (i) such 
agreement is acceptable to Lender, (II) the manager, or equivalent thereof, under such agreement holds 
itself out as an agent of Borrower, and (iii) the agreement meets the standards set forth in this 
subsection (j) following this parenlhelical), except upon terms. and conditions that are commercially 
reasonable, intrinsically fair and substantially similar to those that would be available on an arms-length 
basis with third parties other than any member, general partner, principal or affiliate of Borrower, any 
Guarantor, or any member, general partner, principal or affiliate thereof: 

(k) fall to correct any known misunderstandings regarding the separate identity of Borrower 
or any member, general partner, principal or affiliate thereof or any other person; 

(I) guarantee or become obligated for the debts of any other entity or person or hold itself 
out to be responsible for the debts of another person; 

(m) make any loans or advances to any third party, Including, without limitation, any member, 
general partner, principal or affiliate of Borrower, or any member, general partner, principal or affiliate 
thereof, and shall not acquire obligations or securities of any member, general partner, principal or 
affiliate of Borrower, or any member, general partner, or affiliate thereof; 

(n) fail to file its own tax returns or, if part of a consolidated group, fail to be shown as a 
separate member of such group; 

(o) fail either to hold itself out to the public as a legal entity separate and distinct from any 
other entity or person or to conduct its business solely in its own name in order not (I) to mislead others 
as to the identity with which such other party Is transacting business, or (il) to suggest that Borrower Is 
responsible for !he debts of any third PartY (Including, without limitation, any member, general partner, 
principal or affiliate of Borrower, or any member, general partner, principal or affiliate thereof}; 
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(p) fail to maintain adequate capital for the normal obligations reasonably foreseeable in a 
business of its si:z:e and character and in light of its contemplated business operations; 

(q) share any common logo with or hold itself out as or be considered as a department or 
division of (i) any general partner, principal, member or affiliate of Borrower, (ii) any affiliate of a general 
partner, principal or member of Borrower, or (iii) any other person or entity; 

(r) fail to allocate fairly and reasonably any overhead expenses that are shared with an 
affiliate, including, without limitation, paying for office space and services performed by any employee of 
an affiliate; 

(s) 
the Loan; 

(I) 
operations; 

(u) 

pledge its assets for the benefit of any other person or entity, other than with respect to 

fail to maintain a sufficient number of employees in light of Its contemplated business 

fail to hold its assets in Its own name; 

(11) if Borrower is a corporation, fail to consider the interests of its creditors in connection with 
all corporate actions to the extent permitted by applicable law; 

(w) have any of Its obligations (other than the Loan) guaranteed by an affiliate except 
Guarantor; or 

(x} fail to provide in Its (I) articles of organization, certificate of formation and/or operating 
agreement, as applicable, if Borrower is a limited liability company, (li} limited partnership agreement if 
Borrower is a limited partnen;hlp or (Iii} certificate of Incorporation, if Borrower is a corporation. that for so 
tong as the Loan is outstanding pursuant to the Note and this Security Instrument, Borrower shall not file 
or consent to the filing of any petition, either voluntary or involuntary, to take advantage of any applicable 
insolvency, bankruptcy, liquidation or reorganization statute, or make an assignment for the benefit of 

. creditors without the affirmative vote of all of the general partners/managing members/directors of 
Borrower. 

1.30 ERISA. 

(a) Borrower shall not engage in any transaction which would cause any obligation, or action 
taken or to be taken, hereunder (or the exercise by Lender of any of its rights under the Note, this 
Security Instrument and the other Loan Documents) to be a non-exempt (under a statutory or 
administrative class exemption) prohibited transaction under either the Employee Retirement Income 
Security Act of 1974, as amended ("ERISA") or the Internal Revenue Code. 

(b) Borrower represents and warrants that, as of the date hereof and throughout the term of 
this Security tnstrument (1) Borrower Is not and witl not be an "employee benefit plan" as defined In 
Section 3(3) of ERISA, which Is subject to Title I of ERISA, (2) Borrower is not and will not be a 
"governmental plan" within the meaning of Section 3(32) of ERISA; (3) Borrower is not and will not be, 
and transactions by or with Borrower are not and will not be, subject to state statutes regulating 
Investments and fiduciary obligations with respect to governmental plans; and (4} one or more of the 
foltowing circumstances Is and will be true: 

(i) Equity Interests (as defined in 29 C.F.R. §2510.3-101(b)(1)) in Borrower 
are publicly-offered securities within the meaning of 29 C.F.R. §2510.3-101(b)(2); 
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(ii) Less than twenty-five percent (25%) of each outstanding class of equity 
interests in Borrower are held by "benent plan investors• within the meaning of 29 C.F.R. §2510.3· 
101 (f){2); or 

(iii) Borrower qualifies as an "operating company" or a "real estate operating 
company" within the meaning of 29 C.F.R. §2510.3-101 (c) or (e), or an investment company registered 
under The Investment Company Act of 1940. 

At Lender's request from time to time throughout the term of this Security Instrument, Borrower shall 
deliver to Lender such certifications and other evidence acceptable to Lender of Borrower's compliance 
with the covenants, representations and warranties contained in this Section 1 ,30, 

ARTICLE2. 
DEFAULT 

2.01 Events of Default. The occurrence of any of the following events shall be an Event of 
Default hereunder (an "Event of Default"): 

(a} Borrower fails to pay any interest. principal or other monies due under the Note or other 
loan Documents on the dale any such amount is due; 

(b) if any of the Impositions or other charges referred to In Sectlons 1.04 or 1.06 hereof are 
not paid when the same is due and payable, except to the extent sums sufficient to pay such Impositions 
or other charges have been deposited with Lender in accordance with the terms of this Security 
Instrument: 

(c) if the insurance policies required by Section 1.07 hereof are not kept in full force and 
effect, or if such insurance policies are not delivered to Lender upon request; 

(d) any representation or warranty made by Borrower, any Indemnitor or any person 
guaranteeing payment or performance of the Secured Obligations or any portion thereof {whether one or 
more, a "Guarantor'') in connection with the Property, the Loan, or the application for the Loan proves to 
have been materially false or materially misleading when made, or Borrower or any Guarantor fails to 
disclose any material fact respecting the Property, the Loan, or the application for the Loan; 

(e) any governmental authority takes or institutes any action. which in the sole opinion of 
Lender, will adversely affect Borrower's condition, operations, or ability to repay the Loan, or will 
adversely affect any Guarantor's condition, operations, or ability to repay the loan, if such action remains 
effective for more than thirty (30) days; 

{f) if Borrower violates or does not comply with any of the provisions of special purpose 
entity requirements set forth in Section 1.29 (captioned "Single Purpose Entity•) hereof; 

(g) Lender fails to have a legal, valid, binding, and enforceable first priority lien acceptable to 
lender on the Property: 

. (h) Borrower becomes insolvent or there is a material adverse change In the assets, 
liabilities or financial position of Borrower, any general partner. or any Guarantor; 

(I) any action or proceeding is commenced by any partner, principal, or member in Borrower 
which seeks as one of its remedies the dissolution of Borrower or any partner, priflcipai, or member (as 
applicable) In Borrower; 
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(j) any governmental authority, or any court at the instance thereof, assumes control over 
the affairs or operations of, or a receiver or trustee is appointed over, or garnishment shall be issued or 
made against any substantial part of, the property of Borrower or any guarantor of the Loan; 

(1<) Borrower or any Guarantor of the Loan admits in writing its inability to pay Its debts when 
due, or makes an assignment for the benefit of creditors; or Borrower or any Guarantor of the Loan 
applies for or consents to the appointment of any receiver, trustee or similar officer of Borrower or any 
such Guarantor, as the case may be, or for all or any substantial part of their respective property; or 
Borrower or any such Guarantor institutes (by petition, application, answer, consent or otherwise) any 
bankruptcy, insolvency, reorganization, arrangement, readjustment or debts, dissolution, liquidation, or 
similar proceedings relating to Borrower or any such Guarantor, as the case may be, or under the laws or 
any jurisdiction; 

(I) a receiver, trustee or similar officer is appointed for Borrower or any Guarantor of the 
Loan or for au or any substantial part of their respective property without the application or consent of 
Borrower for any such Guarantor, as the case may be, and such appointment is not discharged within 
sixty (60) days (whether or not consecutive); or any bankruptcy, Insolvency, reorganization, 
arrangemenls, readjustment of debt. dissolution, liquidation or similar proceedings is Instituted (by 
petition, application or otherwise) against Borrower or any such Guarantor and shall not be dismissed 
within sixty (60) days; 

(m) any Transfer or Permitted Transfer (as defined in Section 1.15 hereof) occurs without the 
prior written consent of Lender, Including without limitation a Sale, Pledge or an encumbrance of the 
Property, voluntarily or involuntarily, by any lien or encumbrance other than this Security Instrument; 

(n) the termination or dissolution of Borrower, any general partner in Borrower or any 
Guarantor; or any action or proceeding is commenced which seeks as one of its remedies the dissolution 
of Borrower or any general partner in Borrower or any Guarantor; 

(o) If any default occurs under any guaranty or indemnity executed in connection herewith 
(including, without limitation, the Environmental Indemnification Agreement executed by Borrcwer and 
any other Indemnitor In connection with the Loan [the "Environmental Indemnity")) and such default 
continues after the expiration of applicable grace periods. if any; 

(p) if the Property becomes subject to any mechanic's, materialman's or other lien other than 
a lien for local real estate taxes and assessments not then due and payable and the lien shalt remain 
undischarged of record (by payment, bonding or otherwise) for a period of thirty (30) days; 

(q) if any federal tax lien Is filed against Borrower, any member or general partner of 
Borrower, any Guarantor, or any portion of the Property and same is not discharged of record within thirty 
(30) days after same as filed; or 

(r) if for more than thirty (30) days after notice from Lender, Borrower shall continue to be in 
defaull (other than the failure to pay monies due under the Note or the other Loan Documents) under any 
term, covenant or condition of the Note, this Security Instrument or the other J-oan Documents not set 
forth in Subsections 2.01(a) through (q) above; provided that If such default cannot reasonably be cured 
within such thirty (30) day period and Borrower shall have commenced to cure such default within such 
thirty (30) day period and thereafter diligently and expedittously proceeds to cure the same, such thirty 
(30) day period shalt be extended for so long as rt shall require Borrower in the exercise of due diligence 
to cure such default. it being agreed that no such extension shall be for a period in excess of sixty (60) 
days. 

All notice and cure periods provided herein or in any other Loan Document shall run concurrently with any 
notice or cure periods provided by applicable laws. All notices and cure periods described herein or in 
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any other loan Documents shall not be applicable to any event which with the giving of notice, the 
passage of time or both would constitute an Event of Default, if such event has occurred as of the date on 
which Lender commences a nonjudicial foreclosure proceeding (if such proceeding is allowed by law) 
with respect to another Event of Default. Such event shall constitute an independent Event of Default 
hereunder. 

2.02 Acceleration Upon Default; Additional Remedies. 

(a) Remedies. Upon the occurrence of any Event of Default, Lender may or acting by or 
through Trustee may take such action, without notice or demand, as it deems advisable to protect and 
enforce its Mghts against Borrower in and to the Property, Including, without limitation. the following 
actions, each of which may be pursued concurrently or otherwise, at such time and In such order as 
Lender or Trustee may determine, In their sole discretion, without impairing or otherwise affecting the 
other rights and remedies of Lender or Trustee: 

(1) declare all Secured Obligations to be Immediately due and payable; 

(2) institute proceedings, judicial or otherwise, for the complete foreclosure of this 
Security Instrument under any applicable state or federal law in which case the Property or any Interest 
therein may be sold for cash or upon credit in one or more parcels or In several interests or portions and 
In any order or manner; 

(3) with or without entry, to the extent permitted and pursuant to the procedures 
provided by applicable state or federal law, institute proceedings for the partial foreclosure of this Security 
Instrument for the portion of the Secured Obligations then due and payable, subject to the continuing lien 
and security interest of this Security Instrument for the balance of the Secured Obligations not then due, 
unimpaired and without loss of priority; 

(4) sell for cash or upon credit the'Property or any part thereof and all estate, claim, 
demand. right. title and interest of Borrower therein and rights of redemption thereof, pursuant to power of 
sale or otherwise, at one or more sales. in one or more parcels, at such time and place, upon such terms 
and after such notice thereof as may be required or permitted by law; 

(5) subject to the provisions of Section 10 (captioned "Exculpation") of the Note, 
Institute an action, suit or proceeding in equity for the specific performance of any covenant, condition or 
agreement contained herein, In the Note or in the other Loan Documents; 

(6) subject to the provisions of Section 10 (captioned "Exculpation") of the Note, 
recover judgment on the Note either before, during or after any proceedings for the enforcement of this 
Security Instrument or the other Loan Documents; 

(7) apply for the appointment of a receiver, trustee, liquidator or conservator of the 
Property, without notice and without regard for the adequacy of the security for the Secured Obligations 
and without regard for the solvency of Borrower, any Guarantor, any Indemnitor or of any person, flrrn or 
other entity liable for the payment of the Secured Obligatlons; 

(8) subject to any applicable state or federal law, the license granted to Borrower 
under Section 3.02 hereof shall automatically be revoked and Lender may enter into or upon the 
Property, either personally or by Its agents, nominees or attorneys and dispossess Borrower and its 
agents and servants therefrom, without liability for trespass, damages or otherwise and exclude Borrower 
and its agents or servants wholly therefrom, and take possession of all rent rolls, Leases (including, 
without limitation, the fomn Lease and amendments and exhibits), subleases (including, without limitation, 
the form sublease and amendmentS and exhibits) and rental and license agreements with the tenants, 
subtenants and licensees. in possession of the Property or any part or parts thereof; tenants', subtenants' 
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and licensees' money deposits or other property (including, without limitation, any letter or credit) given to 
secure tenants', subtenants' and licem;ees' obligations under Leases, subleases or licenses, together 
with a list of the foregoing; all lists pertaining to current rent and license fee arrears; any and all architects' 
plans and specifications, licenses and permits, documents. books, records. accounts, surveys and 
property which relate to the management, leasing, operation, occupancy, ownership, Insurance, 
maintenance, or service of or construction upon the Property and Borrower shaU surrender possession 
thereof and or the Property to Lender upon demand, and thereupon Lender may (i) use, operate, 
manage, control, insure, maintain, repair, restore and otherwise deal with all and every part of the 
Property and conduct the business thereat; (il) complete any construction on the Property in such manner 
and form as Lender deems advisable; (iii) make alterations, additions, renewals, replacements and 
improvements to or on the Property; (iv) exercise all rights and powers of Borrower with respect to the 
Property, whether in the name of Borrower or otherwise, including, without limitation, the right to make, 
cancel, enforce or modify Leases, obtain and evict tenants, and demand, sue for, collect and receive all 
Rents of the Property and every part thereof; (v) either require Borrower (A) to pay monthly in advance to 
Lender, or any receiver appointed to collect the Rents, the fair and reasonable rental value for the use 
and occupation of such part of the Property as may be occupied by Borrower, or (B) to vacate and 
surrender possession of the Property to Lender or to such receiver and, in default thereof, Borrower may 
be evicted by summary proceedings or otherwise; and (vi) apply the receipts from the Property to the 
payment of the Secured Obligations, in such order, priority and proportions as Lender shall determine 
after deducting therefrom all expenses (including, without limitation, attorneys' fees) incurred in 
connection with the aforesaid operations and all amounts necessary to pay the Taxes, Other Impositions, 
Insurance Premiums and other expenses In connection with the Property, as well as just and reasonable 
compensation for the services of Lender, Its counsel, agents and employees; 

(9) exercise any and all rights and remedies granted to a secured party upon default 
under the Uniform Commercial Code, including, without limitation: (I) the right to take possession of the 
Personal Property and other UCC collateral or any part thereof, and to take such other measures as 
Lender or Trustee may deem necessary for the care, protection and preservation of the Personal 
Property, and other UCC collateral, and {ii} request Borrower at its expense to assemble the Personal 
Property and other UCC collateral and make it available to Lender at a convenient place acceptable to 
Lender. Any notice of sale, disposition or other intended action by Lender or Trustee with respect to the 
Personal Property and other UCC collateral sent to Borrower in accordance with the provisions hereof at 
least ten (1 0) days prior to such action, shall constitute commercially reasonable notice to Borrower; 

(10) apply any sums then deposited in the Impounds and any other sums held in 
escrow or otherwise by Lender in accordance with the terms of this Security Instrument or any other Loan 
Document to the payment of the following items in any order as determined by Lender: 

(i) Taxes and Other Impositions; 

(li) Insurance Premiums; 

(iii) interest on the unpaid principal balance or the Note; 

(iv) amortization of the unpaid principal balance of the Note; and 

(v} all other sums payable pursuant to the Note, this Security Instrument and 
the other Loan Documents, Including, without limitation, advances made by Lender pursuant to the terms 
of this Security Instrument; · 

(11) surrender the Insurance policies maintained pursuant to Section 1.07 hereof, 
collect the unearned Insurance Premiums and apply such sums as a credit on the Secured Obligations in 
such priority and proportion as Lender shall determine, and in connection therewith, Borrower hereby 
appoints Lender as agent and attorney-In-fact {which Is coupled with an interest and is therefore 
Irrevocable) for Borrower to collect such unearned Insurance Premiums; 
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(12) apply the undisbursed balance of any Net Proceeds Deficiency deposit, together 
with interest thereon, to the payment of the Secured Obligations in such order, priority and proportions as 
Lender shall determine; or 

(13) pursue such other remedies as Lender. may have under applicable state or 
federal law. 

In the event of a sale, by foreclosure, power of sale, or otherwise, of less than all of the Property, this 
Security Instrument shall continue as a lien and security interest on the remaining portion of the Property 
unimpaired and without loss of priority. Notwithstanding the provisions of this Section 2.02(a) hereof to 
the contrary, if any Event of Default as described in clause (h), (i), G) or (k} of Section 2.01 hereof shall 
occur, the entire unpaid Secured Obligations shall be automatically due and payable, without any further 
notice, demand or other action by Lender. 

(b) Application of Proceeds. The purchase money, proceeds and avails of any disposition 
of the Property, or any part thereof, or any other sums collected by Lender pursuant to the Note, this 
Security Instrument or the other Loan Documents, may be applied by Lender to the payment of the 
Secured Obligations in such priority and proportions as Lender shall determine. 

(c) Right to Cure Defaults. Upon the occurrence of any Event of Default or if Borrower fails 
to make any payment or to do any act as herein provided, Lender may, but without any obligation to do so 
and without notice to or demand on Borrower and without releasing Borrower from any obligation 
hereunder, make or do the same In such manner and to such extent as Lender may deem necessary·to 
protect the security hereof. Lender or Trustee Is authorized to enter upon the Property for such purposes, 
or appear in, defend, or bring any action or proceeding to protect its interest in the Property or to 
foreclose this Security Instrument or collect the Secured Obligations. The cost and expense of any cure 
hereunder (including, without limitation, attorneys' fees to the extent permitted by law), with interest as 
provided in this Section 2.02(c) hereof, shall constitute a portion of the Secured Obligations and shall be 
due and payable to Lender upon demand. All such costs and expenses incurred by Lender or Trustee in 
remedying such Event of Default or such failed payment or act or in appearing in, defending, or bringing 
any such action or proceeding shall bear interest at the Default Rate (defined in the Note), for the period 
after notice from Lender that such cost or expense was inctJrred to the date of payment to Lender. All 
such costs and expenses Incurred by Lender together with interest thereon calculated at the Default Rate 
shall be deemed to constitute a portion of the Secured Obligations and shall be immediately due and 
payable upon demand by Lender therefor. 

(d) Actions and Proceedings. Lender or Trustee has the right to appear In and defend any 
action or proceeding brought with respect to the Property and, after the occurrence and during the 
continuance of an Event of Default, to bring any action or proceeding, in the name and on behalf of 
Borrower, which Lender decides should be brought to protect its interest in the Property. 

(e) Recovery of Sums Required To Be Paid. Lender shall have the right from time to time 
to take action to recover any sum or sums which constitute a part of the Secured Obligations as the same 
become due, without regard to whether or not the balance of the Secured Obligations shall be due, and 
without prejudice to the right of Lender or Trustee thereafter to bring an action of foreclosure, or any other 
action, for a default or defaults by Borrower existing at the time such earlier action was commenced. 

(f) Examination of Books and Records. Lender, its agents, accountants and attorneys 
shall have the right upon reasonable prior notice to Borrower (unless an Event of Default exists, in which 
case no notice shall be required}, to examine and audit, during reasonable business hours, the records, 
books, management and other papers of Bonrower and Its affiliates or of any Guarantor or Indemnitor 
which pertain to lhair financial conditlon or the income, expenses and operation of the Property, at the 
Property or at any office regularly maintained by Borrower, its affiliates or any Guarantor or Indemnitor 
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where the books and records are located. Lender and its agents shall have the right upon notice to make 
copies and extracts from the foregoing records and other papers. 

(g) Other Rights, etc. 

(1) The failure of Lender or Trustee to Insist upon strict per1orrnance of any term 
hereof shall not be deemed to be a waiver of any term of this Security Instrument. Borrower shall not be 
relieved of Borrower's obligations hereunder by reason of (1) the failure of Lender or Trustee to comply 
with any request of Borrower, any Guarantor or any Indemnitor to take any action to foreclose this 
Security Instrument or otherwise enforce any of the provisions hereof or of the Note or the other loan 
Documents. (2) the release, regardless of consideration, of the whole or any part of the Property, or of 
any person liable for the Secured Obligations or any portion thereof, or (3) any agreement or stipulation 
by Lender extending the time of payment, changing the rate of interest, or otherwise modifying or 
supplementing the terms of the Note, this Security Instrument or the other Loan Documents. 

{2) It Is agreed that the risk of loss or damage to the Property is on Borrower, and 
Lender shall have no liability whatsoever for decline in value of the Property, for failure to maintain the 
insurance policies required· pursuant to Section 1.07 hereof, or for failure to determine whether insurance 
in force is adequate as to the amount of risks insured, Possession by Lender shall not be deemed an 
election or judicial relief, If any such possession is requested or obtained, with respeC1 to any portion of 
the Property, or collateral not in Lender's possession. 

(3) Lender may resort for the payment of the Secured Obligations to any other 
security held by Lender in such order and manner as Lender may elect. Lender or Trustee may take 
action to recover the Secured Obligations, or any portion thereof, or to enforce any covenant hereof 
without prejudice to the right of Lender or Trustee thereafter to foredose this Security Instrument. The 
rights or Lender or Trustee under this Security Instrument shall be separate, distinct and cumulative and 
none shall be given effect to the exclusion of the others. No act or Lender or Trustee shall be construed 
as an election to proceed under any one provision herein to the exclusion of any other provision. Neither 
Lender nor Trustee shall be limited exclusively to the rights and remedies herein stated but shall be 
entitled to every right and remedy now or hereafter afforded at law or in equity. 

(h) Right to Release Any Portion of the Property. Lender may release any portion of the 
Property for such consideration as lender may require without, as lo the remainder of the Property, in 
any way impairing or affecting the lien or priority of this Security Instrument, or improving the position of 
any subordinate lienholder with respect thereto, except to the extent that the obligations hereunder shall 
have been reduced by the actual monetary consideration, if any, received by Lender for such release, 
and may accept by assignment, pledge or otherwise any other Property in place thereof as Lender may 
require without being accountable for so doing to any other lienholder. This Security Instrument shall 
continue as a lien and security Interest In the remaining portion of the Property. 

(i) VIolation of Laws. If the Property is not In compliance with applicable laws, Lender may 
Impose additional requirements upon Borrower In connection herewith induding, without limitation, 
monetary reserves or financial equivalents. 

0) Right of Entry. Lender and its agents shall have the right to enter and Inspect the 
Property at all reasonable times. Except In case of emergency, such entries shall be with reasonable 
prior notice and shall be with due regard for rights of tenants. 

ARTICLE3. 
ASSIGNMENT OF LEASES. RENTS, INCOME AND PROFITS 
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3.01 Assignment; Priority of Assignment. Borrower (referred to in this Article 3 as 
"Assignor") hereby irrevocably, absolutely, presently and unconditionally grants, sells, assigns, transfers, 
pledges and sets over to Lender (referred to in this Article 3 as "AS&ignee"): 

(a} any and all Leases, together with all of Assignor's right, title and interest in and to the 
Leases including, without limltalion, all modificalions. amendments, extensions and renewals of the 
Leases and all rights and privileges incident thereto and all demands of claims arising thereunder 
(including, without limitation, any cancellation fees or other premiums collected in connection with lhe 
Leases) or under any policies insuring against loss of rents or profits; 

(b) all Rents, including, without limitation, expenses paid by tenants; and 

(c) all security deposits, guaranties and other security now or hereafter held by Assignor as. 
security for the performance of the obligations of the tenants under such Leases. 

The foregoing assignment of Rents and Leases is intended by Assignor and Assignee to create and shall 
be construed to create a present and absolute assignment to Assignee of all of Assignor's right, tiUe and 
interest in the Rents and in the Leases and shall not be deemed to create merely an assignment for 
security only for the payment of any indebtedness or the performance of any obligations of Assignor 
under any of the Loan Documents. This assignment is included within the text of this Security Instrument 
for convenience only, but such inclusion shall not derogate from its effectiveness any other assignment of 
Rents or Leases contained In any other loan Documents or otherwise and all shall be supplementary to 
one another. 

Nothing contained herein shall operate or be construed to obligate Assignee to perform any of the 
terms, covenants and conditions contained in any Lease or otherwise to impose any obligation upon 
Assignee with respect to any Lease, including, without limitation, any obligation arising out of any 
covenant of quiet enjoyment therein contained in the event the tenant under any such Lease shall have 
been joined as a party defendant in any action to foreclose and the estate of such tenant shall have been 
thereby terminated. Assignor and Assignee further agree that, during the term of this Security Instrument, 
the Rents shall not constitute property of Assignor (or of any estate of Assignor) within the meaning of 11 
U.S.C. §541, as may be amended from time to time. 

Assignor hereby represents and warrants that (i) Assignor has good title to the Leases and the 
full power and right to assign the Leases; (ii) no other persons have any title or interest in the Leases; (iii) 
lhe Leases are in full force and effect and have not been modified except as set forth in the certifred 
occupancy statement delivered to and approved by Assignee; (iv) there are no defaults under any of the 
Leases; (v) no other assignments of all or any portion of the Rents or the Leases exist or remain 
outstanding; (vi) all Rents due have been paid in full; (vii) none of the Rents resel'\led in the Leases have 
been assigned or otherwise pledged or hypothecated; (viii) none of the Rents have been collected for 
more than one (1) month in advance (except a security deposit shall not be deemed rent collected in 
advance); (ix) the property demised under the Leases have been completed and the tenants under the 
Leases have accepted the same and have taken possession of the same on a rent·paying basis; (x) there 
exist no offsets or defenses to the payment of any portion of the Rents; (xi) Assignor has received no 
notice from any tenant challenging the validity or enforceability of any Lease; (xii) there ere no 
agreements with the tenants under the Leases other than expressly set forth in each Lease; (xiii) the 
Leases are valid and enforceable against Assignor and the tenants set forth therein; (xiv) no Lease 
contains an opllon to purchase, right of first refusal to purchase, or any other similar provision; (xv) no 
person or entity has any possessory interest In, or right to occupy, the Property ex.cept under and 
pursuant to a lease; (xvi) each lease is subordinate to this Security Instrument, either pursuant to Its 
terms or a recordable subordination agreement; (xvli) no lease has the benefit of a non-disturbance 
agreement other than the non·disturbance agreements executed by the lender in connection with the 
closing of the Loan and the non-disturbance provisions contained within the Lease{s) provided by the 
Borrower and reviewed by the Lender in connection with the closing of the Loan; (xvlii) all security 
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deposits relating to the Leases reflected on the certified rent roll delivered to Assignee have been 
collected by Assignor; and (xix) no brokerage commissions or finders fees are due and payable regarding 
any Lease. 

Assignor shall take such action and execute. deliver and record such documents as may be 
reasonably necessary to evidence such assignment, to establish the priority thereof and to carry out the 
intent and purpose hereof. 

Assignor shall faithfully perfonn and discharge all of Assignor's obligations under the Leases and 
to enforce aU obligations undertaken by tenants thereunder. Assignor shall defend Assignee in any action 
relating to the Leases and shall indemnify, defend and hold Assignee harmless from and against any 
claims of tenants or third parties with respect to the Leases. Assignor shall not receive or collect any 
Rents In advance of the date due or waive or defer any terms of the Leases without the consent of 
Assignee. Assignor shall not pledge, assign or further encumber the Leases or any Rents or (except as 
is permitted by Section 1.26(b) above) modify or terminate the Leases, or pennit any assignment or 
sublease thereunder, without Assignee's prior written consent. Assignor irrevocably appoints Assignee 
its true and lawful attorney-in-fact, at the option of Assignee at any time and from time to time, to demand, 
receive and enforce payment, to give receipts, releases and satisfactions, and to sue, in the name of 
Assignor, Trustee or Assignee, for all such Rents, and apply the same to the Secured Obligations. 

3.02 Grant of Revocable License to Collect Rents. So tong as an Event of Default shall not 
have occurred and be continuing under this Security Instrument, Assignee hereby grants to Assignor a 
revocable license to enforce the Leases, to collect the Rents, to apply the Rents to the payment of the 
costs and expenses Incurred in connection with the Property and to any Secured Obligations. If 
requested by Assignee, Assignor shall (a) give written notice to the tenants under the Leases of the 
assignment of Rents and Leases by Assignor to Assignee pursuant to Section 3.01 hereof, or the grant of 
the revocable license by Assignee to Assignor pursuant to this Section 3.02, and of the respective rights 
of Assignor and Assignee under this Article 3; and (b) obtain such tenants' agreements to be bound by 
and comply with the provisions of such assignment and grant. All Leases hereafter executed with respect 
to the Property shall contain a reference to the foregoing assignment and grant and shall state that the 
tenant executing such Lease shall be bound by and shall comply with the provisions hereof. 

3.03 Revocation of License; Assignee's Rights. Upon the occurrence of an Event of 
Default and at any time thereafter during the continuance thereof, subject to applicable laws, the license 
granted to Assignor hereunder shall automatically be revoked. Upon such revocation, Assignor shall 
promptly deliver to Assignee all Rents then held by or for the benefit of Assignor. Assignee, in addition to 
any other rights granted to Assignee under this Security Instrument, shall have the right: (i) to notify the 
tenants under the Leases that Assignor's license to collect Rents has been revoked, and, with or without 
taking possession of the Property, to direct such tenant to thereafter make all payments of Rent and to 
perform all obligations under its Lease to or for the benefit of Assignee or as directed by Assignee; (ii) to 
enter upon the Property and to take over and assume the management, operation and maintenance of 
the Property, to enforce all Leases and collect all Rents due thereunder, to amend, modify, extend, renew 
and terminate any or all Leases and execute new Leases; and (iii) to perform all other acts which 
Assignee shall determine to be necessary or desirable to carry out the foregoing. Each tenant under any 
Lease shall be entitled to rely upon any notice from Assignee and shall be protected with respect to any 
payment of Rent made pursuant to such notice, irrespective of whether a dispute exists between Assignor 
and Assignee with respect to the existence of an Event of Default or the rights of Assignee hereunder. 
The payment of Rent to Assignee pursuant to any such notice and the performance of obligations under 
any Lease to or for the benefit of Assignee shall not cause Assignee to assume or be bound by the 
provisions of such Lease including, without limitation, the duty to return any security deposit to the tenant 
under such Lease unless and to the el\tent such security deposit was paid to Assignee by Assignor. 
Assignor shall indemnify, defend and hold Assignee harmless from and against any and all losses, 
claims, damage or liability arising out of any claim by a tenant with respect thereto. 
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3.04 Application of Rents; Security Deposits. All Rents received by Assignee pursuant to 
this Security Instrument shall be applied by Assignee, as determined by Assignee, to any of the following: 
(i) the costs and expenses of collection, including, without limitation, attorneys' fees and receivership 
fees, costs and expenses; (ii) the costs and expenses incurred in connection with the management, 
operation and maintenance of the Property, (iii) the establishment of reasonable reserves for working 
capital and for anticipated or projected costs and expenses, including, without limitation, capital 
improvements which may be necessary or desirable or required by law: and (iv) the payment of any 
indebtedness then owing by Assignor to Assignee. In connection therewith, Assignor further agrees that 
all Rents received by Assignee from any tenant may be allocated first, if Assignee so elects, to lhe 
payment of all current obligations of such tenant under its Lease and not to amounts whlch may be 
accrued and unpaid as of the date of revocation of Assignor's license to collect such Rents. Assig11ee 
may, but shall have no obligation to, pursue any tenant for the payment of Rent which may be due under 
ils Lease with respeel to any period prior to the exercise of Assignee's rights hereunder or which may 
become due thereafter. Assignor agrees that the collection of Rents by Assignee and the application of 
such Rents by Assignee to the costs, expenses and obligations referred to in this Section 3.04 shall not 
cure or waive any default or Event of Default or invalidate any act (including, without limitation, any sale of 
all or any portion of the Property now or hereafter securing the Loan} clone in response to or as a result of 
such default or Event of Default or pursuant to any notice of default or notice of sale issued pursuant to 
any Loan Document. 

3.05 No Mortgagee in Possession. Nothing contained in this Security lnstrumer1t shall be 
construed as constituting Assignee a "mortgagee in possesslon" in absence of the taklng of actual 
possession of the Property by Lender. In the exercise of the powers herein granted Lender, no liability 
shall be asserted or enforced against Assignee, all such liability being expressly waived and released by 
Assignor. 

ARTICLE4. 
SECONDARY MARKET 

4.01 Transfer of Loan. Lender may, at any time, sell, transfer or assign the Note, this 
Security Instrument and the other Loan Documents, and any or all servicing rights with respect thereto, or 
grant participations therein or issue mortgage pass-through certificates or other securities evidencing a 
beneficial interest In a rated or unrated public offering or private placement (the "Securities"). Lender 
may forward to each purchaser, transferee, assignee, servicer, participant or investor in such Securities 
or any rating agency ("Rating Agency") rating such Securities {collectively, the "Investor") and each 
prospective Investor, all documents and information which Lender now has or may hereafter acquire 
relating to the Loan and to Borrower, and the Property, whether furnished by Borrower, or otherwise, as 
Lender determines necessary or desirable. Borrower shall cooperate with Lender In connection with any 
transfer made or any Securities created pursuant to this Security Instrument, including, without limitation, 
the delivery of an estoppel certificate In accordance therewith, and such other documents as may be 
reasonably required by Lender. Borrower shalt also furnish and Borrower consents to Lender furnishing 
to such Investors or such prospective Investors or Rating Agency any and all information concerning the 
Property, the Leases, the financial condition of Borrower as may be requested by Lender, any Investor or 
any prospective Investor or Rating Agency in connection with any sale, transfer or participation interest. 
Lender may retain or assign responsibility for servicing the Note, this Security Instrument, and the other 
Loan Documents, or may delegate some or all of such responsibility and/or Obligations to a servicer 
(including, without limitation, any subservicer or master servicer} or agent. Lender may make such 
assignment or delegation on behalf of the Investors if the Note is sold or this Security Instrument or the 
other Loan Documents are assigned. All references to ·Lender" in the Loan Documents shall refer to and 
Include any such servicer or agent, to the extent applicable, In each case as designated by Lender from 
time to time. 

4.02 Conversion to Registered Form. At the request and the expense of Lender, Borrower 
shall appoint, as its agent, a registrar and transfer agent (the "Registrar") acceptable to Lender which 
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shall maintain, subject to such reasonable regulations as it shall provide, such books and records as are 
necessary for the registration and transfer of the Note In a manner that shall cause the Note to be 
considered to be in registered form for purposes of Section 163(f) of the U.S. Internal Revenue Code. 
The option to convert the Note into registered form once exercised may not be revoked, Any agreement 
setting out the rights and obligations of the Registrar shall be subject to the reasonable approval of 
Lender. Borrower may revoke the appointment of any particular person as Registrar, effective upon the 
effectiveness of the appointment of a replacement Registrar. The Registrar shall not be entitled to any 
fee from Lender or any other Lender in respect of transfers of the Note and this Security Instrument (other 
than taxes and governmental charges and fees). 

4.03 Estoppel Certificate. Upon any transfer or proposed transfer contemplated by Section 
4.01 above, at Lender's request, Borrower, or any guarantors or indemnitors shall provide an estoppel 
certificate to the Investor or any prospective investor In such form, substance and detail as Lender, such 
Investor or prospective Investor may require. 

ARTICLES, 
FURTHER ASSURANCES 

5.01 Recording of Security Instrument: Other Assurances. Borrower forthwith upon the 
execution and delivery of this Security Instrument and thereafter, from time to time, will cause this 
Security lnstnJment and any of the Loan Documents creating a lien or security interest or evidencing the 
lien hereof upon the Property and each instrument of further assurance to be filed, registered or recorded 
in such manner and In such places as may be required by any present or future law in order to publish 
notice of and fully to protect and perfect the lien or security interest hereof upon, and the Interest' of 
Lender in, the Property. Borrower will pay all taxes, filing, registration or recording fees, and ail expenses 
incident to the preparation, execution, acknowledgment and/or recording of the Note, this Security 
Instrument, the other Loan Documents, any note or deed of trust or mongage supplemental hereto, any 
security instrument with respecl to the Property and any instrument of further assurance, and any 
modificatfon or amendment of the foregoing documents, and all federal, state, county and municipal 
taxes, duties, Imposts, assessments and charges arising out of or in connection with the execution and 
delivery of this Security Instrument, any deed of trust or mortgage supplemental hereto, any security 
instrument with respect to the Property or any Instrument of further assurance, and any modifiCation or 
amendment of the foregoing documents, except where prohibited by law so to do. 

5.02 Further Acts. Borrower will, at the cost of Borrower, and without expense to Lender, do, 
execute, acknowledge and deliver all and every such further acts, deeds, conveyances, deeds of trust, 
mortgages, assignments, notices of assignments, transfers and assurances as Lender shall, from time to 
time, require, for the better assuring, conveying, assigning, transferring, and conlinning unto Lender and 
Trustee the Property and rights hereby deeded, mortgaged, granted, bargained, sold, conveyed, 
confirmed, pledged, assigned, warranted and transferred or intended now or hereafter so to be, or which 
Borrower may be or may hereafter become bound to convey or assign to Lender, or for carrying out tfle 
intention or facilitating the performance of lha terms of this Security Instrument or for filing, registering or 
recording this Security Instrument, or for complying with all applicable laws. Borrower, on demand, will 
execute and deliver and hereby authorizes Lender to execute In the name of Borrower or without the 
signature of Borrower to the extent Lender may lawfully do so, one or more financing statements, chatter 
mortgages or other Instruments, to evidence more effectively the security interest of Lender In tha 
Property. Borrower grants to Lender an Irrevocable power of attorney coupled with an interest for the 
purpose of exercising and perfecting any and all rights and remedies available to Lender at law and In 
equity, including, without limitation, such rights and remedies available to Lender pursuant to this 
paragraph. Borrower specifically agrees that all power granted to Lender under this Security Instrument 
may be assigned by Lender to its successors or assigns as holder of the Note. 

5.03 Changes in Laws Regarding Taxation; Documentary Stamps. 
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(a) In the event of the passage after the date of this Security Instrument of any law of the 
State where the Property is located deducting from the value of real property for the purpose of taxation 
any lien or encumbrance thereon or changing in any way the Jaws for the taxation of mortgages or loans 
secured by mortgages for state or local purposes or the manner of the collection of any such taxes, and 
imposing a tax, (including, without limitation, a withholding tax} either directly or indirectly, on this Security 
Instrument, the Note or the Loan, Borrower shall, if permitted by law, pay any tax Imposed as a result of 
any such law within the statutory period or within fifteen (15} days after demand In Lender, whichever is 
less, provided, however, that if, in the opinfon of the attorneys for Lender, Borrower is not permitted by 
law to pay such taxes, Lender shall have the right, at its option. to declare the Loan due and payable on a 
date specified in a prior notice to Borrower of not less than thirty (30) days. Any prepayment made by 
Borrower pursuant to the terms of this paragraph shall be made without any Prepayment Charge (as 
defined in the Note). 

(b) If at any time the United States of America. any State thereof, or any governmental 
subdivision or any such State, shall require revenue or other stamps to be affixed to the Note or this 
Security Instrument, Borrower will, upon demand, pay for the same, with interest and penalties thereon, if 
any. 

ARTICLE 6. 
NEVADA PROVISIONS/MODIFICATIONS AND OTHER PROVISIONS 

6.01 Governing Provisions. In the event of any conflicts or inconsistencies between the 
terms and condiUons of this Article 6 and the remainder of this Security Instrument, the terms and 
conditions of this Article 6 shall control and be binding, but only to the extent of any such conflicts or 
inconsistencies. 

6.02. Evasion of Prepayment Terms. If an Event of Default shall occur, a tender of any 
payment of principal by Borrower, its successors or assigns or by anyone on behalf of Borrower, its 
successors or assigns, in excess of the amount which would have been payable had the Event of Default 
not occurred, shall constitute an evasion of the prepayment terms of the Note, as Incorporated herein by 
reference, and shall be deemed to be a voluntary prepayment thereunder and any such payment, to the 
extent permitted by taw, must include the prepayment charge computed in accordance with the terms of 
the Note. 

6.03 Receiver. In furtherance of and not In limitation of any other provisions of this Security 
Instrument, including without limitation Section 2.02(a): 

If an Event of Default shall occur, the Lender shall be entitled as a matter of right and without 
notlce to Borrower or anyone claiming under Borrower and without giving bond and without regard to the 
solvency or insolvency of the Borrower or any party bound for the payment of the Secured Obligations, or 
waste of the Property or adequacy of the security of the Property for the obligations then secured hereby 
or the then value of the Property, to apply ex parte for the appointment of a receiver in accordance with 
the statutes and law made and provided for and such receiver shall have, In addition to all rights and 
powers customarily given to and exercised by such receivers and all rights and powers granted to such 
receiver or Lender under this Security Instrument (to the extent allowed by law), all the rights, powers and 
remedies as provided by law ores may be contained in any court order or decree applying such remedy. 
A court Is authorized to appoint a receiver on request or petition of Lender, and Borrower lrTevocably 
consents to the appointment of a receiver and waives any notice of application therefor. Such receiver 
shall collect the Rents as hereinafter defined, and all other Income of any kind; manage the Property so to 
prevent waste; execute leases (as ·hereinafter defined) within or beyond the period of receivership, pay 
all expenses for normal maintenance of the Property and perform the terms of this Security Instrument 
and apply the Rents to the costs and expenses of the receivership, Including reasonable attorneys' fees, 
to the repayment of the Secured Obligations and to the operation, maintenance and upkeep and repair of 
the Property, including payment of taxes on the Property and payments of premiums of insurance on the 



000385

000385

000385 00
03

85

Property and any other rights permitted by law, Borrower does hereby irrevocably consent to such 
appointment Lender's right to appointment of a receiver shall exist whether or not the apparent value of 
the Property exceeds the indebtedness secured hereby by a substantial amount and without any showing 
as required by N.R.S. 107.100. The receiver may, to the extent permitted under applicable law, without 
notice, enter upon and take possession or the Property, or any part thereof, by force, summary 
proceedings, ejectment or otherwise, and remove Borrower or any other person or entity and any 
personal property therefrom, and may hold, operate and manage the same, receive all Rents and do the 
things the receiver finds necessary to preseNe and protect the Property, whether during pendency of 
foreclosure, during a redemption period, if any, or otherwise, and as further provided in any assignment of 
Rents and Leases executed by the Borrower to the Lender, whether contained in this Security Instrument 
or in a separate instrument. Borrower shall not contest the appointment of a receiver to operate the 
Property at any time from and after the occurrence of an Event of Default including, without limitation, 
during the institution of foreclosure proceedings. Upon an Event of Default, Borrower shall peaceably 
turn over possession of the Property to a receiver upon request of Lender. 

6.04 Right to Collect Rents. In furtherance of and not in limitation of any other provisions of 
this Security Instrument, including without limitation Section 3.03: 

Upon an Event of Default and whether before or after the institution of legal proceedings to 
foreclose the lien hereof or before or after sale of the Property or during any period of redemption the 
Lender, and without regard to waste, adequacy of the security or solvency of the Borrower, may revoke 
the privilege/license granted Borrower hereunder to collect the Rents and may, at its option, without 
notice in person or by agent. with or without taking possession of or entering the Property, with or without 
bringing any action or proceeding, or by a duly appointed receiver, give or require Borrower to give, notice 
to any or all tenants under any Lease authorizing and directing the tenant to pay Rents to Lender or such 
receiver, as the case may be; collect all or the Rents; enforce the payment thereof and exercise all of the 
rights of the landlord under any Lease (as hereinafter defined) and all of the rights of Lender hereunder; 
enter upon, take possession of, manage and operate said Property, or any part thereof; may cancel, 
enforce or modify any Leases, and fix or modify Rents, and do any acts which the Lender deems proper 
to protect the security hereof with or without taking possession of the Property. 

Any Rents whether collected by the Lender or by such receiver, as the case may be, shall be 
applied to the costs and expenses of operation, management and collection, including reasonable 
attorneys' fees, to the payment of the fees and expenses of any agent or receiver so acting, to the 
payment of taxes, assessments, Insurance premiums and expenditures for the management and upkeep 
of the Property, to the performance of the landlord's obligations under the Leases and to any Secured 
Obligations, all In such order as the Lender may determine. 

The entering upon and taking possession of the Property, the collection of such Rents and the 
application thereof as aforesaid shall not cure or waive any Event of Default under this Security 
Instrument or affect any notice of default or invalidate any act done pursuant to such notice nor in any 
way operate to prevent the Lender from pursuing any other remedy which it may now or hereafter have 
under the terms of this Security Instrument or the Note or any other security securing the same, nor shall 
it in any way be deemed to constitute the Lender a mortgagee-in-possession. The rights hereunder shall 
in no way be dependent upon and shall apply without regard to whether the Property are in danger of 
being lost. materially injured or damaged or whether the Property are adequate to discharge the Secured 
Obligations. The rights contained herein are In addition to and shall be cumulative with the rights given In 
any separate instrument, assigning any Rents or Leases of the Property and shall not amend or modify 
the rights in any such separate agreement. 

6.05 Right to Foreclose. In furtherance of and not in limitation of any otner provisions of this 
Security Instrument, Including without limitation Section 2.02(a): 
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If an Event of Default shall occur the Lender may, either with or without entry or taking 
possession, proceed by suit or suits at law or in equity or by any other appropriate proceedings or remedy 
to enforce payment of the Secured Obligations or the performance of any other term hereof or any other 
right and the Borrower hereby authorizes and fully empowers the Lender to foreclose or cause to be 
foreclosed this Security Instrument by judicial proceedings or non-judicial proceedings, including without 
limitation by advertisement with power of safe (to the extent allowed by Jaw), or by such other statutory 
procedure available in the State where the Property is located and grants to the Lender full authority to 
cause Trustee to sell the Property at public auction and convey title to the Property to the purchaser, 
either in one parcel or separate lots and parcels, at the option of Lender, all in accordance with and in the 
manner prescribed by law, and out of the proceeds arising from sale and foreclosure to retain the 
principal and interest due on the Note and the Secured Obligations together with all such sums of money 
as Lender shall have expended or advanced pursuant to this Security Instrument or pursuant to statute 
together with interest thereon as herein provided and all costs and expenses of such foreclosure, 
including without limitation lawful maximum reasonable attorneys' fees, the cost of environmental 
inspection and appraisal costs and expenses, with the balance, if any, to be paid to the persons antiUed 
thereto by law. In any such proceeding the Lender may apply all or any portion of the Secured 
Obligations to the amount of the purchase price. 

6.06 Forbearance by Lender Not A Waiver. Borrower waives to the extent permitted by law, 
notice of election to mature or declare due the whole of the Secured Obligations. Any forbearance by 
lender in exercising any right or remedy hereunder, or otherwise afforded by applicable law, shall not be 
a waiver of or preclude the exercise of any right or remedy. The acceptance by Lender of payment of any 
sum secured by this Security Instrument after the due date of such payment s~all not be a waiver or 
Lender's right either to require prompt payment when due of all other sums so secured or to declare an 
Event of Default for failure to make prompt payment The procurement of insurance or the payment of 
taxes of other liens or charges by Lender shall not be a waiver of Lender's right to accelerate the maturity 
of the Secured Obligations nor shall Lender's receipt of any awards, proceeds or damages under this 
Security Instrument operate to cure or waive Borrower's default in payment of sums secured by this 
Security Instrument. 

6.07 Remedies Cumulative and Not Exclusive. In furtherance of and not in limitation of any 
other provisions of this Security Instrument, including without limitation Section 2.02(g): 

Lender shall be entitled to enforce payment and performance of any indebtedness or obligations 
secured hereby and to exercise all rights and powers under this Security Instrument or under any Loan 
Document or other agreement or any laws now or hereafter in force, notwithstanding some or aD of the 
said indebtedness and obligations secured hereby may now or hereafter be otherwise secured, whether 
by mortgage, deed of trust, pledge, lien, assignment or otherwise. Neither the acceptance of this Security 
Instrument nor its enforcement, whether by court action or pursuant to the power of sale (to the extent 
allowed by law) or other rights, powers and remedies herein contained, shall prejudice or In any manner 
affect Lender's right to realize upon or enforce any other security now or hereafter held by Lender, It 
being agreed that Lender shall be entitled to enforce this Security Instrument and any other security now 
or hereafter held by Lender in such order and manner as it may in its absolute discretion determine. No 
remedy herein conferred upon or reserved to Lender Is Intended to be exclusive of any other remedy 
herein or by law provided or permitted, but each shall be cumulative and shall be in addition to every 
other remedy given hereunder or now or hereafter existing at law or in equity or by statute. Every right, 
power or remedy given by any of the Loan Documents to Lender or to which Lender may be otherwise 
entitled, may be exercised, concurrently or independently, from time to time and as often as may be 
deemed expedient by Lender and Lender may pursue inconsistent remedies. 

6.08 Waiver of Notice. Borrower shall not be entitled to any notices of any nature whatsoever 
from Lender except with respect to matters for which this Security Instrument specifically and expressly 
provides for the giving of notice by Lender to Borrower and except with respect to matters for which 
Lender is required by applicable law to give notice, and Borrower, to the fullest extent arrowed by law, 
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hereby expressly waives the right to receive any notice from Lender with respect to any matter for which 
lhis Security Instrument does not specifically and expressly provide for the giving of notice by Lender to 
Borrower. 

6.09 Nevada Covenants. The covenant nombers 1,3, 4 (the default rate of interest as 
provided fn the Note), 5, 6, 7 (counsel fees), 8 and 9 of N.R.S. 107.030, are hereby adopted and made a 
part of this Security Instrument; provided, however, that the express provisions of this Security lnstrumenl 
shall control If in conflict with Covenant Nos. 1, 3, 4 and 9, and the provisions of Covenant Nos. 5, 6, 7 
and 8 shall control if in conflict with the express provisions of this Security Instrument; the provisions of 
both otherwise to be cumulative. Any default of Borrower shall entitle Lender to the remedies available 
for a violation of the covenants incorporated by reference. 

6.10 Waiver of N.R.S. 675. The Borrower does hereby warrant to Lender, that Borrower as 
owner of the Property, does hereby waive its rights, if any, under N.R.S. 675.060 and N.R.S. 675.470, 
and does further warrant to Lender that Borrower will not use N.R.S. 675.060 and/or N.R.S. 675.470 as a 
defense in ils obligation for repayment of the Loan and Indebtedness secured hereby to Lender. · 

6.11 Acknowledgment of Waiver of Hearing Before Sale. 

Borrower understands that under the Constitution of the United States and the Constitution of the 
State where the Property is located it may have the right to notice and hearing before the Property may 
be sold and that the non-judicial procedures for foreclosure. including, without limitation, by advertisement 
with power of sale. do not insure that personal notice will be given to the Borrower and neither said non­
judicial procedures nor the Uniform Commercial Code may require any hearing or other judicial 
proceeding. BORROWER HEREBY EXPRESSLY CONSENTS AND AGREES THAT THE PROPERTY 
MAY BE FORECLOSED BY NON-JUDICIAL PROCEDURES AND THAT THE PERSONAL PROF?ERTY 
MAY BE DISPOSED OF PURSUANT TO THE UNIFORM COMMERCIAL CODE OF THE STATE 
WHERE THE PROPERTY IS LOCATED. BORROWER ACKNOWLEDGES THAT IT IS REPRESENTED 
BY LEGAL COUNSEL AND THAT BEFORE SIGNING THIS DOCUMENT THIS PARAGRAPH AND 
BORROWER'S CONSTITUTIONAL RIGHTS WERE FULLY EXPLAINED BY SUCH COUNSEL AND 
THAT BORROWER UNDERSTANDS THE NATURE AND EXTENT OF THE RIGHTS WAIVED HEREBY 
AND THE EFFECT OF SUCH WAIVER. 

6.12 Trustee. 

It shall be no part of the duty of the Trustee to see to any recording, filing or registration of this 
Security Instrument or any other Instrument in addition or supplemental thereto, or to give any notice 
thereof, or to see to the payment of or be under any duty In respect of any tax or assessment or other 
governmental charge which may be levied or assessed on the Property, or any part hereof, or against the 
Borrower, or to see to the performance or observance by the Borrower of any of the covenants and 
agreements contained herein. The Trustee shall not be responsible for the execution, acknowledgment 
or validity of this Security Instrument or of any Instrument In addition or supplemental hereto, or for the 
sufficiency of the security purported to be created hereby, and makes no representation in respect thereof 
or in respect of the rights of the Lender. The Trustee shall have the right to advise with counsel upon any 
matters arising hereunder and shall be fully protected In relying as to legal matters on the advise of 
counsel. The Trustee shall not Incur any personal liability hereunder except for its own willful misconduct; 
and the Trustee shall have the right to rely on any instrument, document or signature authorizing or 
supporting any action taken or proposed to be taken by the Trustee hereunder, believed by the Trustee In 
good faith to be genuine. 

In case of the death, inability, refusal or incapacity of the Trustee to act, or at the option of the 
Lender at any time and without cause or notice, a successor or substitute Trustee may be named, 
consti!uted and appointed, and the successor trustee shall so notify the Borrower. Successor or 
substitute trustees may be named, constituted and appointed without procuring the resignation of the 
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former trustee and without other formality except the execution and acknowledgment by the Lender of a 
written instrument (which instrument, if the Lender is a corporation, shall be executed by the President or 
any Vice President, without the necessity of any action by the Board of Directors authorizing such 
appointment) appointing and designating such successor or substitute trustee, whereupon such 
successor or substitute trustee shall become vested with and succeed to all of the rights, titles, privileges, 
powers and duties of the Trustee named herein. Such right of appointment of a substitute or successor 
trustee shall exist as often and whenever for any of said causes the original or successor or substitute 
trustee cannot or will not act or has been removed as herein provided. 

6.13 Maturity Date. The final payment of the indebtedness evidenced by the Note is due and 
payable on April 11, 2018 (the "Maturity Date•). 

6.14 Default Rate. The "highest rate permitted under applicable law" referred to in Section 
1.03 shall mean the Default Rate (as defined in the Note) If such a rate is not specified by applicable law. 

6.15 Planned Community. The Property includes certain units in, together with an undivided 
interest in the common elements/common elements of a residential community-Interest planned 
community project known as: Palmilla (the "Planned Community"). If the Palmilla Homeowner's 
Association, a Nevada non-profit corporation, or another entity which acts for the Planned Community 
(the "Planned Community Association"), holds title to the Property, or any part thereof or interest 
therein, for the benefit or use of the Owners (as that term is defined in the Declarallon [def1ned below]), 
the Property also includes Borrower's interest in the Planned Community Association and the uses, 
proceeds and benefits of Borrower's interest. In addition to the covenants and agreements made in this 
Security Instrument, Borrower and Lender further covenant and agree as follows: 

(a) Planned Community Obligations. Borrower shall perform all of Borrower's obligations 
under the Planned Community's Constituent Documents. The "Constituent Documents" are collectively 
the: (i) Declaration of Covenants, Conditions and Restrictions and Reservation of Easements for 
Palmilla, recorded December 10, 2003 in Book 20031210 as Document No. 03076, as amended by 
Annexation Amendments thereto recorded August 21,2006 in Book 20060821 as Document No. 003685, 
recorded September 6, 2006 in Book 20060906 as Document No. 00388, recorded February 7, 2006 in 
Book 20060207 as Document No. 02991 and recorded February 27, 2007, in Book 20070227 as 
Document No. 0003972, and as amended by the instruments recorded on July 1, 2004, in Book 
20040701 as Document No. 04832, July 2, 2004, in Book 20040702 as Document No. 03889, May 19, 
2005, in Book 20050519 as Document No. 03905, all such instruments and documents being recorded in 
the real estate records of Clark County, Nevada (collectively, the "Declaration•); (ii) the and articles of 
incorporation and by-laws of the Planned Community Association: (iii) any rules and regulations adopted 
by the Planned Community Association; and (lv} other equivalent documents. Borrower shall promptly 
pay, when due, all dues and assessments imposed pursuant to the Constituent Documents. 

(b) Public Liability Insurance. Borrower will tal<e such actions as may be reasonable to 
insure that the Planned Community Association maintains a public liability insurance policy acceptable in 
form, amount and extent or coverage to Lender. 

(c) Condemnation. The proceeds of any award or claim for damages, direct or 
consequential, payable to Borrower in connection with any condemnation or other taking of all or any part 
of the Property, whether of any unit or of the common elements, or for any conveyance in lieu of 
condemnation, are hereby assigned and shall be paid to Lender. Such proceeds shall be applied by 
Lender to the sums secured by this Security Instrument as provided in Section 1.09 of this Security 
Instrument. The Borrower shall immediately notify Lender in writing of: (i) the receipt by the Borrower of 
any notice or other writing or communication from the Planned Community, or any person or party acting 
on behalf of the Planned Community, noting or claiming any default by the Borrower in performance or 
observance under the Constituent Documents; and (ii) the occurrence of any damage or destruction to, or 
commencement or institution of any condemnation or eminent domain proceeding against, the Land or 
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Improvements, Borrower shall accept direction of Lender with respect to the exercise of the Borrower's 
rights and options under the Constituent Documents. 

(d) Lender's Prior Consent. Borrower shall not. except after notice to Lender and with 
Lender's prior written consent, either partition or sulx!ivide the Property or consent to or cause any of the 
following to occur: 

(i) · the abandonment or termination of the Planned Community except for 
abandonment or termination required by law In the case of substantial destruction by fire or other casualty 
or In the case of a taking by condemnation or eminent domain; 

(ii) any amendment to any provision of the Constituent Documents; 

(iii) termination of professional management and assumption of self. 
management of the Planned Community Association; or 

(iv) any action which would have the effect of rendering the public liability 
insurance coverage maintained by the Planned Community Association unacceptable to Lender. 

(e) Remedies. If Borrower does not pay Planned Community dues and assessments when 
due, then Lender may pay them. Any amounts disbursed by Lender under this Section 6.15 shall 
become additional debt of Borrower secured by this Security Instrument. Unless Borrower and Lender 
agree to other terms of payment these amounts shall bear interest from the date of disbursement at the 
Note rate and shall be payable with Interest, upon notice from Lender to Borrower requesting payment. 

(f) Books and Records. Borrower will maintain books and records and bank accounts 
separate from those of the Planned Community and the Planned Community Association. 

(g) Funds. Borrower will not commingle the funds and other assets of Borrower with those 
of the Planned Community or Planned Community Association. 

(h) Contracts and Agreements. Borrower will not enter into any contract or agreement with 
the Planned Community or Planned Community Association except upon lerms and conditions that are 
intrinsically fair and substantially similar to those that would be available on an arms-length basis with 
third parties other than the Planned Community or Planned Community Association. 

(i) Compliance With Covenants. Borrower agrees to cause to be done all things 
necessary to comply with the covenants contained in this Security Instrument and the other Loan 
Documents, except to the extenllha Borrower is prevented from doing so by the Constituent Documents. 

0) Planned Community Association Actions. Borrower will not take any action, or will 
withhold approval from, as the case may be, any action proposed to be taken by the Planned Community 
Association which, if taken by Borrower would be an Event of Default hereunder. Without limiting the 
foregoing, Borrower covenants and agrees to exercise its voting rights in the Planned Community 
Association: 

(I) to disapprove any proposed action to decrease any member of the 
Planned Community Association's contribution to the Planned Community's reserve account which Is 
maintained for the Property's common area repair and maintenance (the "Reserve Account") if the effect 
of such decrease would be to decrease the Reserve Account below a level sufficient to fund anticipated 
repairs, maintenance and improvements, as determined by the Planned Community's operating budget, 
its current reserve account analysis and any current property assessment reports; provided, however, 
that if Lender based upon a current property assessment report for the Property, determines that such 
decrease was not appropriate, Lender may require Borrower to increase the On-going Replacement 
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Reserve (as defined in the Reserve Agreement of even date herewith executed by Borrower) by an 
amount sufficient in Lender's reasonable discretion, based upon such property assessment report, to 
meet anticipated repairs, maintenance and improvements, provided however, that in no event shall such 
increase per unit eJiceed the amount of decrease per unit otheJWise approved by the Planned 
Community; 

(ii) to disapprove disbursements from the Reserve Account for matters other 
than repair and maintenance to the Property's common areas: 

(iii} to disapprove any proposed action which would result in any further 
encumbrance of the Property; 

(iv) to initiate and approve increases in the member's contribution to the 
Reserve Account if such increase is necessary to establish the reserve fund at a level sufficient to fund 
anticipated repairs, maintenance and Improvements, as determined by the Planned Community 
Association's operating budget, its current reserve account analysis and any current property assessment 
reports: and 

(v} for purposes hereof, action taken by the Borrower shall also mean that 
taken by the directors of the Planned Community Association nominated and appointed by the Borrower. 

(k) Assessment Report. Not more often once during each calendar year, Lender may 
require that a current property assessment report be prepared, at Borrower's expense, to estimate the 
need for current and anticipated repairs, maintenance and improvements for lhe Planned Community, or 
any portion thereof. 

(I) Planned Community Association Reports. Bo"ower agrees, upon request, to provide 
copies to Lender, in a timely manner, of reports, financial analyses, budgets, notices, minutes or Planned 
Community • related meetings, and any other material information received by Borrower affecting the 
operation and management of the Property. 

(m) Proxy Agreement. Borrower shall not vote to amend or modify or otheJWise approve, 
consent to or suffer the amendment or modification of the Constituent Documents In any manner 
whatsoever without obtaining Lender's prior written approval. Borrower hereby appoints Lender as 
Borrower's irrevocable power-of-attorney, coupled with an Interest, to act on behalf of Borrower with 
respect to (a) voting to amend or modify the Constituent Documents (except that Borrower shall not be 
deemed to have breached the foregoing by reason of any amendment or modification of the Constituent 
Documents not requiring the approval of the Borrower under the Constituent Documents), and (b) voting 
with respect to the disposition of casualty proceeds or any condemnation award which shall be voted at 
the direction of Lender and consistently with the provisions of this Security Instrument. Borrower agrees 
to enter into a Proxy Agreement(s) and to execute such olher documents and lake such other action as 
Lender may require to evidence Lender's rights to exercise Borrower's voting rights in the Planned 
Community while any Event of Default Is continuing. 

(n) Control. The Planned Community Association shall at all times be under the collective 
control of Borrower. As used in this Subsection 6.15(n), the tenm "control" means the possession, 
directly or indirectly, of the power to direct or cause the direction of management, policies or activities of a 
person or entity, whether through ownership of voting securities, by contract, by operation of law, or 
otheJWise. 

(o) Declarant Rights. Borrower shall not convey, transfer, assign, relinquish or otherwise 
dispose of Its rights and interests as the "Declarant" under the Declaration without the Lender's prior 
written consent. 
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(p) Increase in the Number of Units in the Association. Without limiling any of the 
foregoing, without the Lender's prior written consent, the Borrower shall not exercise any rights it may 
have, as the 'Declarant" under the under Declaration, under Section 14.1(h)(2) of the Declaration 
(captioned "Certain Other Rights"}. 

(q) Conversion. Borrower agrees not to convert the Property to any additional common 
interest community, condominium, planned community or cooperative of any kind, and the conversion or 
recording of any additional common interest community, condominium, planned community or 
cooperative documents on the Property or any part thereof with respect to the Property shall be an Event 
of Default hereunder. 

ARTICLE7. 
MISCELLANEOUS 

7.01 Amendments. This instrument cannot be waived, changed, discharged or terminated 
orally, but only by an instrument in writing signed by the party against whom enforcement of any waiver, 
change, discharge or termination Is sought. 

7.02 Borrower Waiver of Rights; Waiver of Automatic Stay. 

(a) Borrower waives to the extent permitted by law, (i) the benefil of all laws now existing or 
that may hereafter be enacted providing for any appraisement before sale of any portion of the Property, 
(ii) all righls of valuation, appraisement, stay of execution. reinstatement and redemption laws and 
marshaling in the event of foreclosure of the liens hereby created, (iii) all rights and remedies which 
Borrower may have or be able to assert by reason of the laws of the Stale where the Property is located 
pertaining to the rights and remedies of sureties, (iv) the right to assert any slatute of limitations as a bar 
to the enforcement of the lien of this Security Instrument or to any action brought to enforce the Note or 
any other obligation secured by this Security Instrument, and (v) any rights, legal or equitable, to require 
marshaling of assets or to require upon foreclosure sales In a particular order. Lender shall have the right 
to determine the order in which any or all of the Property shall be subjected to the remedies provided 
herein. Lender shall have the right to determine the order In which any or all portions of the Secured 
Obligations are satisfied from the proceeds realized upon the exercise of the remedies provided herein. 

(b) WITHOUT LIMITING ANY OF THE FOREGOING SET FORTH IN SUBSECTION (a) 
ABOVE, BORROWER HEREBY AGREES THAT, IN CONSIDERATION OF LENDER'S AGREEMENT 
TO MAKE THE LOAN AND IN RECOGNITION THAT THE FOLLOWING COVENANT IS A MATERIAL 
INDUCEMENT FOR LENDER TO MAKE THE LOAN, IF BORROWER SHALL (I) FILE WITH ANY 
BANKRUPTCY COURT OF COMPETENT JURISDICTION OR BE THE SUBJECT OF ANY PETITION 
UNDER ANY SECTION OR CHAPTER OF THE BANKRUPTCY CODE, OR SIMILAR LAW OR 
STATUTE: (li) BE THE SUBJECT OF ANY ORDER FOR RELIEF ISSUED UNDER THE BANKRUPTCY 
CODE OR SIMILAR LAW OR STATUTE; (iii) FILE OR BE THE SUBJECT OF ANY PETITION SEEKING 
ANY REORGANIZATION, ARRANGEMENT, COMPOSITION, READJUSTMENT, LIQUIDATION, 
DISSOLUTION, OR SIMILAR RELIEF UNDER ANY PRESENT OR FUTURE FEDERAL OR STATE ACT 
OR LAW RELATING TO BANKRUPTCY, INSOLVENCY, OR OTHER RELIEF FOR DEBTORS; Ov) 
HAVE SOUGHT OR CONSENTED TO OR ACQUIESCED IN THE APPOINTMENT OF ANY TRUSTEE, 
RECEIVER, CONSERVATOR, OR LIQUIDATOR; OR (v) BE THE SUBJECT OF AN ORDER, 
JUDGMENT OR DECREE ENTERED BY ANY COURT OF COMPETENT JURISDICTION APPROVING 
A PETITION FILED AGAINST ANY BORROWER FOR ANY REORGANIZATION, ARRANGEMENT, 
COMPOSITION, READJUSTMENT, LIQUIDATION, DISSOLUTION, OR SIMILAR RELIEF UNDER ANY 
PRESENT OR FUTURE FEDERAL OR STATE ACT OR LAW RELATING TO BANKRUPTCY, 
INSOLVENCY OR RELIEF FOR DEBTORS, THEN, SUBJECT TO COURT. APPROVAL, LENDER 
SHALL THEREUPON BE ENTITLED AND BORROWER HEREBY IRREVOCABLY CONSENTS TO, 
AND WILL NOT CONTEST, AND AGREES TO STIPULATE TO RELIEF FROM ANY AUTOMATIC STAY 
OR OTHER INJUNCTION IMPOSED BY SECTION 362 OF THE BANKRUPTCY CODE OR SIMILAR 
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LAW OR STATUTE (INCLUDING, WITHOUT LIMITATION, RELIEF FROM ANY EXCLUSIVE PERIOD 
SET FORTH IN SECTION 1121 OF THE BANKRUPTCY CODE) OR OTHERWISE AVAILABLE TO 
LENDER AS PROVIDED IN THE NOTE AND THE LOAN DOCUMENTS, AND AS OTHERWISE 
PROVIDED BY LAW, AND BORROWER HEREBY IRREVOCABLY WAIVES ITS RIGHT TO OBJECT 
TO SUCH RELIEF. 

7.03 Statements by Borrower. Borrower shall, within ten (10) days after written notice 
thereof from Lender, deliver to Lender (or any person designated by Lender) a written statemer'lt, in form 
satisfactory to Lender. fully acknowledged, stating the unpaid principal of and interest on the Note and 
any other amounts secured by this Security Instrument and stating whether any offset, counterclaim or 
defense exists against such sums and the obligations of lhls Security Instrument. 

7.04 Loan Statement Fees. Lender or its authorized loan servicing agent may impose a 
service charge for any statement requested by Borrower regarding the Secured Obligations; provided, 
however, that such amount may not exceed the maximum amount allowed by law at the time request for 
the statement is made. 

7.05 Notices. Whenever Borrower, Trustee or lender shall desire to give or serve any notice, 
demand, request or other communication with respect to this Security Instrument, each such no~ce. 
demand, request or communication shall be given In writing at the address of the intended recipient set 
forth below by any of the following means: (a) personal service (including, without limitalion, service by 
overnight courier service): (b) electronic communication, whether by telex, telegram, facsimile or 
telecopying (if confirmed in writing sent by personal service or by registered or certified, first class mail, 
return receipt requested); or {c) registered or certified, first class mail, return receipt requested: 

If to Lender: 

with a copy to: 

If to Borrower: 

with a copy to: 

If to Trustee: 

ARTESIA MORTGAGE CAPITAL CORPORATION 
11 SO NW Maple Street, Suite 202 
Issaquah, Washington 98027 
Attn: Servicing Department 
Fax: (425) 313-1005 

BEST & FLANAGAN LLP 
225 South Sixth Stree~ Suite 4000 
Minneapolis, Minnesota 55402 
Attn: Thomas G. Garry 
Fax: (612) 339-5897 

PALMILLA DEVELOPMENT CO., INC. 
235 West Brooks Avenue, 2nd Floor. 
North Las Vegas, Nevada 89030 
Fax: (702) 399-6243 
Attn:Hag~Rapapo~ 

RONALD E. GILLETTE, Esq. 
235 West Brooks Avenue, 2nd Floor 
North las Vegas. Nevada 89030 
Fax: (702) 399-6243 

Equity Title, LLC, a Nevada limited liability company 
7360 West Flamingo Road 
Las Vegas, Nevada 89147 
Attn: Robert Rosales 
Fax: (702) 432-1113 
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Such addresses may be changed by notice to the other parties given in the same manner as provided 
above. Any notice, demand of request sent pursuant to either subsection (a) or (b) hereof shall be 
deemed received upon such personal seNice or upon dispatch by electronic means, and, if sent pursuant 
to subsection (c) shall be deemed received five (5) days following deposit in the mall. 

7.06 Captions. The captions or headings at the beginning of each Seclion hereof are for the 
convenience of reference only and are not a part of this Security Instrument. 

7.07 Savings Clause; Invalidity of Certain Provisions. Notwithstanding any provisions in 
the Note or in this Security Instrument to the contrary, the total liability for payments in the nature of 
interest, including, without limitation, prepayment charges, default interest and late fees, shall not exceed 
the limits imposed by the laws of the State where the Property is located or the United States of America 
relating to maximum allowable charges of interest Lender shall not be entitled to receive, collect or 
apply, as interest on the Secured Obligations, any amount in excess of the maximum lawful rate of 
interest permitted to be charged by applicable laws. if Lender ever receives, collects or applies as 
interest such amount which would be excessive, such interest shall be applied to reduce the unpaid 
principal balance of the Note, and any remaining excess shall be paid over to person or persons legally 
entitled thereto. Every provision of this Security Instrument Is intended to be severable. In the event any 
term or provision hereof is declared to be illegal, invalid or unenforceable for any reason whatsoever by a 
court of competent jurisdiction, such Illegal or invalid or unenforceable term or provision shall not affect 
the balance of the terms and provisions hereof, which terms and provisions shall remain binding and 
enforceable. 

7.08 Provisions Regarding Trustees. At any lime, or from time to time, without liability 
U1erefor and without notice to Borrower, upon written request of Lender anCI presentation of this Security 
Instrument and the Note secured hereby for endorsement, and without affecting the personal liability of 
any person for payment of the Secured Obligations (subject to the limitations on recourse set forth In the 
Note) or the effect of this Security Instrument upon the remainder or the Property, Trustee [or the one 
acting} may (i) reconvey any part of the Property, (II) consent in writing to the making of any map or plat 
thereof, (iii) join in grantlng any easement thereon, or (iv) join in any extension agreement or any 
agreement subordinating the lien or charge hereof. 

Trustee shall not be liable for any error of Judgment or act done by Trustee, or be otherwise 
responsible or accountable under any circumstances whatsoever. Trustee shall not be personally liable 
in case of entry by it or anyone acling by virtue of the powers herein granted it upon the Property for 
debts contracted or liability or damages incurred in the management or operation of the Property. All 
monies received by Trustee shall, until used or applfed as herein provided, be held In trust fOt the 
purposes for which they were received, but need not be segregated in any manner from any other monies 
(except to the extent required by law) and Trustee shall be under no liability for Interest on any monies 
received by II hereunder. 

Trustee may resign by giving of notice of such resignation in writing to Lender. lf Trustee shall 
die, resign or become disqualified from acting, or shall fail or refuse to exercise its powers hereunder 
When requested by Lender so to do, or if for any reason and without cause Lender shall prefer to appoint 
a substitute trustee to act instead of the original Trustee named herein, or any prior successor or 
substitute trustee, Lender shall have full power to appoint a substitute trustee and, if preferred, several 
substitute trustees in succession who shall succeed to all the estate, rights, powers and duties of U1e 
aforenamed Trustee. Upon appointment by Lender and upon recording of the subsUtution In the land 
records of the County where the Property Is located, any new Trustee appointed pursuant to any of the 
provisions hereof shall, without any further act, deed or conveyance, become vested with all the estates. 
properties, rights, powers and trusts of its predecessor in the rights hereunder with the same effect as if 
originally named as Trustee herein. 

-50-



000394

000394

000394 00
03

94

7.09 Subrogation. To the extent that proceeds of the Note are used to pay any outstanding 
lien, charge or prior encur:nbrance against the Property, such proceeds have been or will be advanced by 
Lender at Borrower's request and Lender shall be subrogated to any and all rights and liens held by any 
owner or holder of such outstanding liens, charges and prior encumbrances, lrrespective of whether said 
liens, charges or encumbrances are released. 

7.10 Costs and Expenses; Attorneys' Fees for Preparation and Enforcement. 

(a) Borrower acknowledges and confirms that Lender shall impose certain administrative 
processing and/or commitment fees in connection with (i} the extension, renewal, modification, 
amendment and termination of the Loan, (II) the release or substitution of collateral therefor, (iii) obtaining 
certain consents, waivers and approvals with respect to the Property, or (iv) the review of any Lease or 
proposed Lease or the preparation or review of any subordination, non-disturbance and attornment 
agreement (the occurrence of any of the above shall be called an ·event"). Borrower further 
acknowledges and confirms that it shall be responsible for the payment of all costs of reappraisal of the 
Property or any part thereof, whether required by law, regulation, Lender or any governmental or quasi­
governmental authority. Borrower hereby acknowledges and agrees to pay, immediately, with or without 
demand, all such fees (as the same may be increased or decreased from time to time), and any 
additional fees of a similar type or nature which may be imposed by lender from time to time, upon the 
occurrence of any Event or otherwise. Wherever it is provided for herein that Borrower pay any costs and 
expenses, such costs and expenses shall include, but not be limited to, all attorneys' fees and 
disbursements of Lender. 

(b) Borrower shall pay au attorneys' fees Incurred by Lender in connection with {i) the 
preparation of the Note, this Security Instrument and the other Loan Documents, and (ii} the items set 
forth in Section 7. 10(a) above. In addition, Borrower shall pay to Lender on demand any and all 
expenses, including, without limitation, attorneys' fees and costs, incurred or paid by Lender in protecting 
its interest in the Property or in collecting any amount payable hereunder or in enforcing its rights 
hereunder with respect to the Property (including, without limitation, commencing any foreclosure action), 
whether or not any legal proceeding is commenced hereunder or thereunder, together with interest 
thereon at the Default Rate from the date paid or incurred by Lender until such expenses are paid by 
Borrower. 

As used In this Security Instrument, the terms •attorneys' tees• or •attorneys' fees and costs• or 
"attorneys' fees, costs and expenses" shall mean the reasonable attorneys' fees and the costs and 
expenses of counsel to Lender (including, without limitation, in-house counsel employed by Lender), 
which may include, without limitation, printing, duplicating, telephone, fax, air freight and other charges, 
and fees billed for taw clerks, paralegals, librarians, expert witnesses and others not admitted to the bar 
but performing services under the supervision of an attorney and all such fees, costs and expenses 
incurred with respect to trial, appellate proceedings, arbitrations, out-of-court negotiations, workouts and 
settlements, and bankruptcy or insolvency proceedings (including, without limitation, seeking relief from 
stay In bankruptcy proceedings). and whether or no! any action or proceeding is brought or is concluded· 
with respect to the matter for which such fees, costs and expenses were incurred, and whether or not the 
Lender is the prevailing party. lender shall also be entitled to its attorneys• fees, costs and expenses 
incurred in any post-judgment action or proceeding to enforce and collect the judgment. This Section 
7.10 is separate and several, shall survive the discharge of this Security Instrument, and shall survive the 
merger of this Security Instrument into any judgment on this Security Instrument. · 

7.11 No Merger of Lease. If both the Borrower's and tenant's estate under any Lease or any 
portion the reef which constitutes a part of the Property shall at any time become vested in one owner, this 
Security Instrument and .the lien created hereby shall not be destroyed or terminated by application of the 
doctrine of merger unless Lender so elects as evidenced by recording a written declaration so stating, 
and, unless and until Lender so elects, Lender shall continue to have and enjoy all of the rights and 
privileges of Lender as to the separate estates. In addition, upon the foreclosure of the lien created by 

-51-



000395

000395

000395 00
03

95

this Security Instrument on the Property pursuant to the provisions hereof, any leases or subleases then 
existing and affecting all or any portion of the Property shall not be destroyed or termlnated by application 
of the law of merger or as a matter of law or as a result of such foreclosure unless Lender or any 
purchaser at such foreclosure sale shalt so elect. No act by or on behalf of lender or any such purchaser 
shall constitute a termination of any Lease or sublease unless Lender or such purchaser shall give written 
notice thereof to such tenant or subtenant 

7.12 Governing Law. This Security Instrument shall be governed by and construed in 
accordance with the laws of the State where the Property· is located. 

7.13 Joint and Several Obligations. If this Security Instrument is signed by more than one 
party, all obligations herein contained shall be deemed to be the joint and several obligations of each 
party executing this Security Instrument Any married person signing this Security Instrument agrees that 
recourse may be had against community assets and against his or her separate property for the 
satisfaction of all obligations contained herein. 

7.14 Interpretation. In this Securlty Instrument the singular shall include the plural and the 
masculine shall include the feminine and neuter and vise versa, if the context so requires. 

7.15 Reconveyance by Trustee. Upon written request of Lender stating that all sums 
secured hereby have been paid, and upon surrender of this Security Instrument and the Note to Trustee 
for cancellation and retention and upon payment by Borrower of Trustee's fees, Trustee shall reconvey to 
Borrower, or to the person or persons legally entitled thereto, without warranty, any portion of the 
Property then held hereunder. The. recitals in such reconveyance of any matters or facts shall be 
conclusive proof of the truthfulness thereof. The grantee in any reconveyance may be described as "the 
person or persons legally entitled thereto." Such grantee shall pay Trustee a reasonable fee and 
Trustee's costs incurred in so reconveying the Property. 

7.16 Counterparts. This document may be executed and acknowledged in counterparts, all 
of which executed and acknowledged counterparts shall together constitute a single document. 
Signature and acknowledgment pages may be detached from the counterparts and attached to a single 
copy of this document to physically form one document, whicl'l may be recorded. 

7.17 EHect of Security Agreement; Fixture Filing. To the extent of the existence of any 
Personal Property encumbered by this Security Instrument, this Security Instrument constitutes both (a) a 
security agreement Intended to create a security interest in such Personal Property in favor of Lender; 
and, (b) a financing statement filed as a fixture filing in the real estate records of the county in which the 
Property is located with respect to any and all Fixtures included within the Per:sonal Property with respect 
to any goods or other personal property that may now be or hereafter become such fixtures. The 
Information In the subsections below this paragraph is provided in conneclion with the filing of this 
Security Instrument as a financing statement as referred to above, and the Borrower hereby represents 
and warrants such information to be true and complete as of the date of this Security Instrument. This 
Security Instrument shall be self-operative with respect to such Personal Property, but Borrower shall, 
upon the request of Lender, execute and deliver to Lender, in form and content satisfactory to Lender, 
such financing statements, descriptions of property and such further assurances as Lender may 
determine from time to time to be necessary or desirable to create, perfect, continue and preserve the lien 
and encumbrances hereof and the security Interest granted herein upon and in the Personal Property 
specifically described herein, or generally described and Intended to be the subject of the security 
interest, lien and encumbrance hereby created, granted and conveyed. Lender, at the expense or 
Borrower, may cause such statements, descriptions and assurances as provided in this Security 
Instrument to be recorded and re-recorded, filed and refiled, at such times and in such places as may be 
required or permitted by law to so create, perfect and preserve the lien and encumbrance hereof upon all 
of the Personal Property. By signing this Security Instrument, Borrower authorizes Lender to file suCh 
financing statements before, on or after the date hereof, and to lile such amendments or continuation 
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statements, all as Lender determines necessary or desirable from time to lime to perfect or continue the 
lien of the Lender's security interest in the Personal Property. 

(a) The Borrower is the record owner of the real estate described in this Security Instrument. 
The name and mailing address of the record owner of the real estate described in this Security Instrument 
is set for the in the first paragraph of this Security Instrument. 

(b) The name, mailing address, type of organization and state of formation of the Borrower is 
set forth in the first paragraph of this Security Instrument. The Organizational Identification Number of the 
Borrower is NV C32005·2003. 

(c) The name and mailing address of the Secured Party (Lender) is: 

ARTESIA MORTGAGE CAPITAL CORPORATION 
1180 NW Maple Slraet, Suite 202 
Issaquah, Washington 98027 
Attn: Servicing Department 

(d) This document covers goods which are or are to become fixtures. 

7.18 Spouse's Separate Property. Any Borrower who is a married person expressly agrees 
that recourse may be had against his or her separate property, subject to the limitations on recourse set 
forth in Section 10 of the Note. 

7.19 Offsets. No Secured Obligations shall be deemed to have been offset or to be offsel or 
compensated by all or part of any claim, cause of action, counterclaim or cross claim, whether liquidated 
or unliquidated, which Borrower or any successor to Borrower now or hereafter may have or may claim to 
have against Lender; and, in respect to the indebtedness now or hereafter secured hereby, Borrower 
waives, to the fullest extent permitted by law, the benefits of any law which authorizes or permits such 
offsets. 

7.20 Construction of this Security Instrument. Borrower and Lender agree that this 
Security Instrument shalf be Interpreted in a fair, equal and neutral manner as to eaCh of the parties. 

7.21 Clerical Error. In the event Lender at any lime discovers that the Note, any other note 
secured by this Security Instrument, this Security Instrument or any other Loan Document contains an 
error that was caused by a clerical mistake, calculation error, computer malfunclion, printing error or 
similar error, Borrower agrees, upon notice from Lender, tore-execute any documents that are necessary 
to correct any such error(s). Borrower further agrees that Lender will not be liable to Borrower for any 
damages incurred by Borrower that are directly or Indirectly caused by any such error. 

7.22 Lost, Stolen, Destroyed or Mutilated Loan Documents. In the event of the loss, theft 
or destruction of lhe Note. any other note secured by this Security Instrument or any other Loan 
Document, or in the event of the mutilation of any of the Loan Documents, upon Lender's surrender to 
Borrower of the mutilated Loan Document, Borrower shall execute and deliver to Lender a Loan 
Document in form and content identical to, and to serve as a replacement of, the lost. stolen, destroyed, 
or mutilated Loan Document and such replacement shall have the same force and effect as the lost, 
stolen, destroyed, or mutilated Loan Document, and may be treated for air purposes as the original copy 
of such Loan Document. 

7.23 Time Is of the Essence. Time is of the essence In the performance of each provision of 
this Security Instrument. 
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7.24 Legislation Affecting Lender's Rights. If enactment or expiration of applicable laws 
has the effect of rendering any material provision of the Note or this Security Instrument unenforceable 
according to its terms, Lender, at its option, may demand immediate payment in full of all sums secured 
by this Security Instrument and may Invoke any remedies permitted under this Security Instrument. 

7.25 RESERVED. 

7.26 Exhibits and Riders. The exhibits and riders, If any, attached hereto are incorporated 
herein by reference and made a part hereof. 

7.27 Successors and Assigns. Without in anyway limiting or affecting the provisions of 
Section 1.15 hereof, all of the terms, covenants, provisions and conditions herein contained shall be for 
the benefit of, apply to, and bind the heirs, successors and assigns of the Borrower and the Lender, and 
are intended and shall be held to be covenants running with the Land. 

7.28 Declaration of No Offset. The Borrower represents and warrants to the Lender that the 
Borrower has no knowledge of any offsets, counterclaims or defenses to the principal of the Secured 
Obligations, or to any part thereof, or the interest thereon, either at law or in equity. 

7.29 Entire Agreement. This Security Instrument and the other Loan Documents contain the 
entire agreement be!\veen the Borrower and the Lender relating to or connected with the Loan. Any other 
agreements relating to or connected with the Loan not expressly set forth in this Security Instrument 
and/or other loan Documents are null and void and superseded in their entirety by the provisions of this 
Security Instrument and the other Loan Documents. 

7,30 No Joint Venture or Partnership. The relationship of the Borrower and the Lender 
created hereby is strictly of debtor-creditor and nothing contained herein or in any other documents or 
Instrument secured hereby shall be deemed or construed to create a partnership or joint venture between 
Borrower and lender. 

7.31 No Lender Obligations. 

(a) Notwithstanding any of the provisions contained herein with respect to Lender taking a 
security interest in the Leases, Lender is not undertaking the performance of any obligations under the 
Leases. 

(b) By accepting or approving anything required to be observed, performed or fulfilled or to 
be given to Lender pursuant to this Security Instrument, the Note or the other Loan Documents, including 
without limitation, any officer's certificate, balance sheet, statement of profit and loss or other financial 
statement, survey, appraisal, or insurance policy, Lender shall not be deemed to have warranted, 
consented to, or affirmed the sufficiency, the legality or effectiveness of same, and such acceptance or 
apl)foval thereof shall not constitute any warranty or affirmation with respect thereto by Lender. 

7.32 Estoppel Certificates. After request by lender, Borrower, within ten (10) days, shall 
furnish Lender or any proposed assignee with a statement, duly acknowledged and certified, setting forth 
the amount of the original principal amount of itie Note, the unpaid principal amount of the Note, the rate 
of interest of the Note, the terms of payment and maturity date of the Note, the date installments of 
interest and/or principal were last paid, that, except as provided in such statement, there are no defaults 
or events which with. the passage of time or the giving of notice or both, would constitute an Event of 
Default under the Note or this Security Instrument, that the Note and this Security Instrument are valid, 
legal and binding obligations and have not been modified or if modified, giving particulars of such 
modification, whether any offsets or defenses exist against the Secured Obligations and, if any are 
alleged to exist, a detailed description thereof, that all leases are in full force and effect and (provided 
the Property is not a residential multifamily property) have not been modified (or if modified, setting forth 
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all modifications), the date to which the Rents thereunder have been paid pursuant to the Leases, 
whether or not, to the best knowledge of Borrower, any of the tenants under the Leases are in default 
under the Leases. and, if any of the tenants are in default, setting forth the specific nature of all such 
defaults, the amount or security deposits held by Borrower under each lease and that such amounts are 
consistent with the amounts required under each Lease, and as to any other matters reasonably 
requested by Lender and reasonably related to the Leases, the Secured ObllgaUons, the Property or this 
Security Instrument. 

7.33 Renewals and Extensions. Any renewal or extension, modification or amendment of 
the Note and/or this Security Instrument will not operate to release, in any manner, the liability of 
Borrower or any other party liable for the Loan and their respective successors in interest. 

7.34 Incorporation. The terms and conditions of aU the other Loan Documents are hereby 
ir~corporated by rerererlce. 

(Signatures on Following Page(s)]. 
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IN WITNESS WHEREOF, Borrower has executed this Security Instrument as of the day and year 
first above written. 

BORROWER: 

PALMILLA DEVELOPMENT CO., INC .• 
a Nevada corporation 

By: 
Hagai Rap 

STATE OF _____ ) 

COUNTYOF ) 

This instrument was acknowledged before me on--.---· 2007, by Hagal Rapaport, the 
President of Palmilla Development Co., Inc., a Nevada corporation. 

Notary Public 
My Commission Expires: ----
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

State of California 

County of LoJ An~(PJ 

On }flllnb Oat~ , ,.,61 before me, 
Name and '!We or Ofll<ar (e.g ... .;;,;;~ Notary Public") 

personally appeared ']1.-../J~>~-.rd: 

Place No18ry Seal Above 

)rpersonally known to me 

0 proved to me on the basis of satisfactory evidence 
to be the person~ whose name{s) islafe subscribed 
to the within instrument and acknowledged to me that 
hetsl=lelthey executed the same in his/l:lerlti\EW. 
authorized capacity~, and that by his/Rer.~tlrieir­
signature~ on the instrument the person(.sh or the 
entity upon behalf of which the person(~ acted, 
executed the instrument. 

WITNESS my hand and official seal. 

9· l,;{ . ._rL 
Signalur. ol N.:it'Publlc 

OPnONAL---------------------
Tnougn rna information oefow is not required by law, it may prove valuable to persons relying on the docvment 

and could prevent fraudulent removal and rse.Hachmen/ of this form to another document 

Description of Attached Document 
Title or Type of Document:-----------------------------

Document Date:------------------- Number of Pages:--------

Sjgner(s) Other Than Named Above:-------------------------

Capaclty(les) Claimed by Signer(s) 
Signer's Name:-------------
0 Individual 
0 Corporate Officer- Title(s): -------
0 Partner - 0 Limited 0 General 
0 Anorney In Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other:---------

Signer Is Representing: -----

Signer's Name:------------­
.0 Individual 
0 Corporate Officer- Title(s): -------
0 Partner - 0 Umrted 0 General 
0 AHorney·ln Fact 
0 Ttustee 
0 Guardian or Conservator 
0 Other:---------

Signer Is Representing: -----

0 2004 Nallorlal Nol8ty 4socl81iotl• 9350 Do Soto Avo .• P.C). Box 2402 • Cl1a1Swonh. CA 91313·2402 Hem N<>. 5907 Floorcrer. Ce.l Toii·F,.., 1-600-87&-6827 
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EXHIBIT A 
LEGAL DESCRIPTION OF PROPERTY 

The Property is located in Clark County, Nevada, and is legally descrlbed as follows: 

l':m:t:l Qne (I): 

Lot Sewn (7) in Building Thr~c (3) of A.MF.NJ>l:l) I'LAT OF PALMILLA TOWNHOMES­
PHASE: I, as show11 by map thereof on file in !look 118 of Plats, P3gc ~. in the Office ofthtl County 
Rccorucr ofCinrk County, Nc''lldll, as amended by Certificate of AnH:ndmcnt record'"d March 15,2005 in 
BoC'k 20050315 us Document No. 02792, Ofticial Recunls. and by Certificate or 1\mendnlent recorded 
~hrch 16, 200$ in B(tck 20050316 as Document NG. 04327, Onicial Records 

L1.tts Three (J). -Sc\•(!n (7), F.ight (8). Ten (I()) and Eleven (11) in Building Six (6); Lots One 1hrough 
Twelve (1-12) inclusive, in !juilding Sc\'en (7); Lcrs One through Tweh·e (l-12) inclusive, in Building 
lc:i~ht (K); Lots One through Twelve (1-12) inclu~ive, in lluilding Ninl.' ~9); Lots Ouc through Twch·c (I· 
12) inchl$ive, in Building Trn (10); Lots One through Twelve (1·12) inclusive, in Ouilding Eleven (II); 
Lois One thmul!h Twelve (1-12) inclusive, in Building Twch·c (12); Lots One rhrougl1 Tw~:lve (1·12) 
inclusive, in Building Thirteen (13); Lcts Oue through Twel\•e (l-12), inclusive, in Building Fourteen 
(14); Lots Que through Twelve (l-12), inclush·c, in Building Firteca (IS}: Lots One through Twelve (1-
12) inchJSh•e, in Building Si,:tccn (16); l.vts One through Twelve (1-12) inclusive, in Building Se,·cnteen 
(17); Lots One through Twelve (1·12), inclu~h·c, in BLtilding J::il:lhteen (18): Lots One ( 1), Four (4), Nine 
(9), Tcm (I O) and Twelve ( 12) in Buildin& Niu~tc~n (19); und tots Ele\'cn (II) and Twelve ( 12) in 
Uuilding Twenty (20) of P.·\LMJI',LA TO"\'l'•.-'HOMF:!;- PHASE 2 as ~hown by Jllap thereof on Iii~ in 
BI!Qk 11 S of Plat$, f>~~;c 49. in the Oflicc of the County Kccorder ofCI11rk Clmnry, Nc\•ada. 

J?.ilrcd Thn:\l j3.1 

The non-e:-.:clusive easements appurtenant to the property described in l'arcels One (I) ond Two (2) uvcr, 
:~cross and for the use ol'the Private Streets, Common Elen1cnts and Common Areas as dclincato:d upon 
the of J)lat of PALMU.LA TOWNITO;\U.•.:S- PlL\SE 2,as shown by map ther~f on ftl~ in Book 115 
of l'luts,l'age 119, in the Ofli.;;e of the Count)' Recorder of Clark County, Nc~ad~l, und upo11 lh~ l'hlt ~r 
MIIENIH:U J>LAT OF PI\ l.MJLLA TOWNHOMES- Pfi'ASE J, us shown by mttp lhcreot' on lilcin 
Book 118 (tf l'lnts, [>age 8, in the Office oftnc County Record~;r of Clark County, Nt.:vada, as further sci 
forth i11 that~:crt:~in Declaration ofCovemuns, C'"'tlitiOfls 11nd RestrictiOn$ and Reservation of Easement~ 
f~r l'alrnilla, r~:ct~rdcd !Xcembcr I 0, 2003 in Book 20031210 as Docurncnt No. 03076, Officinl Retords, 
.1nd in 1\nnexativn AmendmtnB thereto re~:orded August 21, 2006 in Ilook 20060821 as Docum~:nt No. 
QOJ685, rec~>rdell Sc.:plc:mb<:r 6, 2006 in Bollk 20060906 alll)ocument No. (103&!1, 11nd recorded F.:bruary 
7, 2006 in Oook 20060207 as Doc.umcnt Nn. 02991, and recnrc.Jt!(l rebntary 27, 2007 in Book 20070227 
as llocurnc.:nt No. 03972. Official Records. 

0160751270010/52194J_7 
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CLARIFICATION 

EXHIBIT A 

LEGAL DESCRIPTION OF PROPERTY 

The Property is located in Clark County, Nevada, and is legally described as follows: 

Parcel One ( 1 ): 

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES­
PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County 
Recorder of Clark County, Nevada, as amended by Certificate of Amendment recorded March IS, 
2005 in Book 20050315 as Document No. 02792, Official Records, and by Certificate of Amendment 
recorded March 16, 2005 in Book 20050316 as Document No. 04327, Official Records 

Parcel Two (2): 

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven (II) in Building Six (6); Lots One through 
Twelve (1-12) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building 
Eight (8); Lots One through Twelve (1-12) inclusive, in Building Nine (9); Lots One through Twelve 
(1-12) inclusive, in Building Ten (10); Lots One through Twelve (1-12) inclusive, in Building Eleven 
(11); Lots One through Twelve (t -12) inclusive, in Building Twelve (12); Lots One through Twelve 
(1-12) inclusive, in Building Thirteen (13); Lots One through Twelve {l-12), inclusive, in Building 
Fourteen (14); Lots One through Twelve (1-12), inclusive, in Building Fifteen (15); Lots One through 
Twelve (l-12) inclusive, in Building Sixteen (16); Lots One through Twelve (1·12) inclusive, in 
Building Seventeen (17); Lots One through Twelve (1-12), inclusive, in Building Eighteen (18}; Lots 
One (1), Four (4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots Eleven (11) 
and Twelve (12) in Building Twenty (20) ofPALMILLA TOWNHOMES- PRASE 2 as shown by 
map thereof on file in Book 115 of Plats, Page 49, in the Office ofthe County Recorder of Clark 
County, Nevada. 

Parcel Three (3): 

The non-exclusive easements appurtenant to the property descn"bed in Parcels One (1) and Two (2) 
over, across and for the use of the Private Streets, Common Elements and Common Areas as 
delineated upon the of Plat of P ALMILLA TOWNHOMES - PHASE 2, as shown by map thereof 
on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, Nevada, 
and upon the Plat of AMENDED PLAT OF PALMILLA TOWNHOMES- PHASE 1, as shown by 
map thereof on file in Book 118 of Plats, Page 8, in the Office of the Coooty Recorder of Clark 
County, Nevada, as further set forth in that certain Declaration of Covenants, Conditions and 
Restrictions and Reservation of Easements for Palmilla, recorded December 10,2003 in Book 
20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto 
recorded August 21, 2006 in Book 20060821 as Document No. 003685, recorded September 6, 2006 
in Book 20060906 as Document No. 00388, and recorded February 7, 2006 in Book 20060207 as 
Document No. 02991, and recorded February 27, 2007 in Book 20070227 as Document No. 03972, 
Official Records. 
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APN : 124-30-311-031 
124-30-312-014 and 015 
124-30-312-017 and 018 
124-30-312-025 through 169 
124-30-312-171 and 172 
124-30-312-177; and 
124-30-312-180 through 181 

Recording requested by 
and when recorded mail to : 

Name : Best & Flanagan LLP 
Attention: Thomas G. Garry 

Address: 225 South Sjxth Street, Suite 4000 
City/State/Zip : Minneapolis, Minnesota 55402 
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Fee: $26.00 
NIC Fee: $0.00 
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Requestor: 
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Clark County Recorder Pgs: 13 

Assigrunent ofLeases,Rents, 
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(Tttle on Document) 

This page added to provide additional information required by N.R.S. 111.312 
Sections 1-2. (Additional recording fee applies) 

This cover page must be typed or printed in black ink only. 
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APN: 124-30-312-014; 124-30-312-025 through 169, inclusive; 124-30-312-171 and 172; 124-30-312· 
177; 124·30-312-180 through 162, inclusive; 124-30-311-031; 124-30-312·017 and 018; 124-30-312-022; 
124-30-312·015 

RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 

BEST & FLANAGAN LLP 
225 South Sixth Street, Suite 4000 
Minneapolis, Minnesota 55402 
Attn: Thomas G. Garry 

Order/Escrow No.: 07450038 
Loan No.: 010-00001895 

(SPACE ABOVE THIS LINE FOR RECORDER'S USE 

ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS 

THIS ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS (this "Assignment"} is 
made as of March 28, 2007, by PALMILLA DEVELOPMENT CO., INC., a(n) Nevada corporation 
("Borrower"). This Assignment is being given to secure the payment of that certain Fixed Rate Nole of 
even data herewith In the amount of Twenty Million One Hundred and Fifty Thousand and 00/100 Dollars 
($20,150,000.00) (the "Note") executed by Borrower, payable to the order of ARTESIA MORTGAGE 
CAPITAL CORPORATION, a Delaware corporation, and its successors and assigns, having its principal 
office at 1180 NW Maple Street, Suite 202, Issaquah, Washington 98027 (the "Lender"). 

Borrower is justly indebted to Lender in the aggregate sum of Twenty Million One Hundred and 
Fifty Thousand and 00/100 Dollars ($20,150,000.00). with Interest thereon as set forth in the Note, which 
Note is due and payable on or before April11, 2018 (the "Maturity Date'); and 

Borrower Is the present owner in fee simple of that certain piece, parcel or tract of real property 
more particularly described in Exblbit A attached hereto and by this reference incorporated herein (the 
"Property"); and 

Lender is the owner and holder of the Security Instrument (as defined in the Note) encumbering 
the Property, which Security Instrument secures the Pi'!yment of the Note; and 

Lender, as a condition to making the aforesaid loan and to obtain addilional security therefor, has 
required the execution of this Assignment by Borrower; and 
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NOW THEREFORE, in order to further secure the payment of the indebtedness of Borrower to 
Lender evidenced by the Note, which Note is secured by the Security Instrument, and for other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Borrower hereby 
irrevocably, absolutely, presently and unconditionally grants, sells, assigns, transfers, pledges and sets 
over to Lender, 

(a) any and all leases, contracts, subleases, licenses, franchises, concessions, occupancy 
agreements, rights to use or other agreements now or hereafter affecting all or any portion of the Property 
or the use or occupancy thereof, whether written or verbal (individually, a "Lease", collectively, the 
"Leases"), together with all of Borrower's right, title and Interest in the Leases including all modifications, 
amendments, extensions and renewals of the Leases and all rights and privileges incident thereto and all 
demands or claims arising thereunder (including any cancellation fees or other premiums collected in 
connection with the Leases) or under any policies insuring against loss of rents or profits; 

(b) all rents, royalties, issues,' revenues, profits, proceeds, Income and other benefits, 
including accounts receivable, of, accruing to or derived rrom such Leases, or now due and which may 
hereafter become due under or by virtue of the Leases, including without limitation expenses paid by 
tenants (collectively, "Rents"), and 

(c) all security deposits, guaranties and other security now or hereafter held by Borrower as 
security for the performance of the obligations of the tenants under such Leases. 

The foregoing assignment of Rents and Leases is intended by Borrower and Lender to create 
and shall be construed to create a present and absolute assignment to Lender of all of Borrower's right, 
title and interest in the Rents and in the Leases and shall not be deemed to create merely an assignment 
for security only for the payment of any indebtedness or the performance of any obligations of Borrower 
under any of the Loan Documents, as defined in the Security Instrument. This assignment is included 
within the text of the Security Instrument for convenience only, but such Inclusion shall not derogate from 
its effectiveness as a present and absolute assignment. Nothing contained herein shall operate or be 
construed to obligate Lender to perform any of the terms, covenants and conditions contained in any 
Lease or otherwise to Impose any obligation upon Lender with respect to any Lease, including without 
limitation, any obligation arising out of any covenant of quiet enjoyment therein contained In the event the 
tenant under any such Lease shall have been joined as a party defendant in any action to foreclose and 
the estate of such tenant shall have been thereby terminated. Borrower and Lender further agree that, 
during the term of the Security Instrument, the Rents shall not constitute property of Borrower (or of any 
estate of Borrower) within the meaning of 11 U .S.C. §541, as may be amended from time to time. 

Borrower hereby represents and warrants that, to Borrower's llnow!edge, except as otherwise 
expressly set forth in the certified rent roll delivered to Lender: (i) Borrower has good title to the Leases 
and the full power and r\ght to assign the Leases; (ii) no other persons have any title or interest in the 
Leases; (iii) the Leases are in full force and effect and have not been modified except as set forth In the 
certified occupancy statement delivered to and approved by Lender; (iv) there are no defaults under any 
of the Leases; (v) no other assignments of all or any portion of the Rents or the Leases exist or remain 
outstanding; (vi} all Rents due have been paid in full; (vii) none of the Rents reserved in the Leases have 
been assigned or otherwise pledged or hypothecated; (viii} none of the Rents have been coHected for 
more than one (1) month in advance (except a security deposit shall not be deemed rent collected in 
advance): (lx) the property demised under the Leases have been completed and the tenants under the 
Leases have accepted the same and have taken possession of the same on a rent-paying basis; (x) there 
exist no offsets or defenses to the payment of any portion of the Rents; (xl) Borrower has received no 
notice from any tenant challenging the validity or enforceability of any Lease; (xU) there are no 
agreements with the tenants under the Leases other than expressly set forth in each Lease; (Xiil) the 
Leases are valid and enforceable against Borrower and the tenants set forth therein; (xiv) no Lease 
contains an option to purchase, right of first refusal to purchase, or any other similar provision; (xv) no 
person or entity has any possessory interest in, or right to occupy, the Property except under and 
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pursuant to a lease; ()(Vi) each Lease is subordinate to the Security Instrument, either pursuant to its 
terms or a recordable subordination agreement; (xvii} no Lease has the benefit of a non-disturbance 
agreement other than the non-disturbance agreements exeC~Jted by the Lender in connection with the 
closing or the Loan and the non-disturbance provisions contained within the Lease(s) provided by the 
Borrower and reviewed by the Lender in connection with the closing of the Loan; (xviii) all security 
deposits relating to the Leases reflected on the certified rent roll delivered to Lender have been collected 
by Borrower; and (xix) no brokerage commissions or finders fees are due and payable regarding any 
Lease. 

Borrower agrees to take such action and to execute, deliver and record such documents as may 
be reasonably necessary to evidence such assignment, to establish the priority thereof and to carry out 
the intent and purpose hereof. 

Borrower agrees to faithfully perform and discharge all of Borrower's obligations as landlord or 
lessor under the leases and to enforce all obligations undertaken by tenants thereunder. Borrower shalt 
defend Lender in any action relating to the Leases and shalt indemnify, defend and hold Lender harmless 
from and against any claims of tenants or third parties wilh respect to the Leases. Borrower shall no! 
receive or collect any Rents in advance of the date due or waive or defer any terms of the Leases without 
the consent of Lender. Borrower shall not pledge, assign or encumber tl1e Leases or any Rents or 
(except as is permitted by Section 1.26{b) of the Security Instrument) modify or terminate the Leases, or 
permit soy assignment or sublease thereunder, without the consent of Lender. Borrower irrevocably 
appoints Lender its true and lawful attorney-in-fact, at the option of Lender at any time and from time to 
time, to demand, receive and enforce payment, to give receipts, releases and satisfactions, and to sue, in 
the name of Borrower or lender. for all such Rents, and apply the same to the indebtedness secured 
hereby. Borrower specifically agrees that all power granted to Lender under this paragraph may be 
assigned by Lender to Its successors and assigns. 

All initially capitalized terms used herein which are defined in the Security Instrument shall have 
the same meaning herein unless the context otherwise requires. 

ARTICLE 1 
REPRESENTATIONS, WARRANTIES, COVENANTS AND AGREEMENTS OF BORROWER 

1.1 Representations, Warranties, Covenants ancl Agreements of Borrower. In 
furtherance of 111e foregoing assignment, Borrower represents, warrants, covenants and agrees as 
follows: 

(a) Borrower represents and warrants lhal Borrower Is the owner In fee simple of the 
Property and has good title to 111e Leases and Rents and has good right to assign the same, and that no 
other person, entity, firm or corporation has any rlght, title or interest therein; that Borrower has not 
previously sold, assigned, transferred, mortgaged or pledged the Leases or Rents: and that payment of 
any of the same has not otherwise been anlfcipated, waived, released, discounted, set off or otherwise 
discharged or compromised. 

(b) Except as provided in Section 1.26 of the Security Instrument, Borrower agrees 
and warrants that, without the prior written consent of Lender, the terms of any Lease will not be 
amended, altered, modified or changed in any manner whatsoever, nor will they be surrendered or 
canceled, nor will proceedings for dispossession or eviction of any lessee under any Lease be Instituted 
by Borrower. · 

(c) Borrower agrees and warrants that no request will be made of any lessee to pay 
any Rents, and no Rents witt be accepted by Borrower, for more than one (1) month in advance of the 
dale such Rents become due and payable under the terms of any and all Leases, it being agreed 
between Borrower and Lender that Rents shall be paid as provided in said Leases and not otherwise. 

' 
3 
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The foregoing shall not prevent Borrower from charging and collecting security deposits from each tenant 
leasing space at the Property. 

(d) Borrower authorizes lender, by and through Its employees or agents or a duly 
appointed receiver, at its option, after the occurrence of an Event of Default, to enter upon the Property 
and to collect, in the name of Borrower, as Borrower's agent and lawful attorney (which appointment Is 
coupled with an interest), or in lender's own name, any Rents accrued but unpaid and/or in arrears at the 
date of such default, as well as the Rents thereafter accruing and becoming payable during the period or 
the continuance of such Event or Default or any other default. To this end, Borrower further agrees to 
cooperate with and facilitate, in all reasonable ways, Lender's collection of Rents and upon request by 
Lender, execute a written no!fce to each tenant, occupant or licensee directing said tenant, occupant or 
licensee to pay directly to Lender all Rents due and payable under the Leases; provided, however, that 
Lender may notify said tenant, occupant or licensee of the effectiveness of this Assignment without giving 
notice to Borrower or requesting Borrower to give such notice or join in such notice. 

(e) Borrower authorizes Lender, upon such entry, at its option, to take over and 
assume the management, operation and maintenance of the Property and to perform all acts necessary 
and proper and to expend such sums out of the income of the Property as in Lender's sole discretion may 
be reasonable or necessary In connection therewith, in the same manner and to the same extent as 
Borrower theretofore might do. Borrower hereby releases all claims against Lender arising out of such 
management, operation and maintenance, except for the gross negligence or willful misconduct of 
Lender. 

(f) Borrower awees to exec.ute, upon the request of Lender, any and all other 
instruments requested by Lender to effectuate this Assignment or to accomplish any other purpose 
deemed by Lender to be necessary or appropriate in connection with this Assignment 

(g) Borrower agrees and acknowledges that nothing in this Assignment shall be 
construed to limit or restrict In any way the rights and powers granted to Lender In the Note, the Security 
Instrument or any of the other Loan Documents. The collection and application of the Rents as described 
herein shall not constitute a waiver of any default or Event of Default which might at the time of 
application or thereafter exist under the Note, the Security Instrument or any of the other Loan 
Documents, and the exercise by Lender of the rights herein provided shall not prevent Lender's exercise 
of any rights provided under the Note. the Security Instrument or any of the other Loan Documents. 

ARTICLE 2 
ABSOLUTE ASSIGNMENT 

2.1 Grant of Revocable License to Collect Rents. So long as an Event of Default shall not 
have occurred and be continuing, Lender hereby grants to Borrower a revocable license to enforce the 
leases, to collect the Rents, to apply the Rents to the payment of the costs and expenses incurred in 
connection with tt\e Property and to any indebtedness secured thereby. If requested by Lender, Borrower 
shall (a) give written notice to the tenants under the Leases of the Assignment of Rents and Leases by 
Borrower to Lender herein and pursuant to Section 3.01 of the Security Instrument, of the grant of lhe 
revocable license by Lender to Borrower herein and pursuant to Section 3.02 of the Security Instrument, 
and of the respective rights of Borrower and Lender hereunder and under Article 3 of the Security 
Instrument; and (b) obtain such tenants' agreements to be bound by and comply with the provisions of 
such assignment and grant. All Leases hereafter executed with respect to the Property shall contain a 
reference to the foregoing assignment and grant and shall state that the tenant executing "such Lease 
shall be bound by and shall comply with the provisions hereof. 

2.2 Revocation of License; Lender's Rights. Upon the occurrence of an Event of Default 
and at any time thereafter during the continuance thereof, subject to applicable laws, the license granted 
to Borrower pursuant to Section 2.1 shall automatically be revoked. Upon such revocation, Borrower 
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shall promptly deliver to Lender all Rents then held by or for the beneflt of Borrower. lender, in addition 
to any other rights granted to Lender under the Security Instrument, shall have the right: (i) to notify the 
tenants under the Leases that Borrower's license to collect Rents has been revoked, and, with or without 
taking possession or the Property, to direct such tenant to thereafter make all payments of Rent and to 
perform all obligat!om; under its Lease to or for the benefit of Lender or as directed by Lender; {ii) to enter 
upon the Property and to take over and assume the management, operation and maintenance of the 
Property, lo enforce all Leases and collect all Rents due thereunder, to amend, modify, extend, renew 
and terminate any or all Leases and execute new Leases; and (iii) to perform all other acts which Lender 
shall determine, in its sole dlscreUon, to oe necessary or desirable to carry out the foregoing. Each tenant 
under any Lease shall be entitled to rely upon any notice from Lender ar~d shall be protected with respect 
to any payment of Rent made pursuant to such notice, irrespective of whether a dispute exists between 
Borrower and Lender with respect to the existence of an Event of Default or the rights of Lender 
hereunder, The payment of Rent to Lender pursuant to any such notice and the performance of 
obligations under any Lease to or for the benefit or Lender shall not cause Lender to assume or be bound 
by the provisions of such Lease including but not limited to the duty to return any security deposit to the 
tenant under such Lease unless and to the extent such security deposit was paid to Lender by Borrower. 
Borrower agrees to indemnify, defend and hold Lender harmless from and against any and all losses. 
claims. damage or liability arising out of any claim by a tenant with respect thereto. 

2.3 Application of Rents. All Rents received by Lender pursuant to this Assignment shall 
be applied by Lender, in its sole discretion, to any of the following: (i) the costs and expenses or 
collection, including, without limitation, reasonable attorneys' fees and receivership fees, costs and 
expenses; (ii) the costs and expenses incurred in connection with the management, operation and 
maintenance of the Property, including without limitation the payment of management f~es and expenses, 
taxes, assessments and insurance premiums; (iii) the establishment of reasonable reserves for working 
capital and for anlicipaled or projected costs and expense, including. without fimitatlon, capitaJ 
improvements which may be necessary or desirable or required by law; (iv) the performance of landlord's 
obligations under the Leases; and (v) the payment of any indebtedness then owing by Borrower to 
Lender. In connection therewith, Borrower further agrees that all Rents received by Lender from any 
tenant may be allocated first. if Lender so elects, to the payment of an current obligations ol such tenant 
under its Lease and not to amounts which may be accrued and unpaid as of the date or revocation of 
Borrower's license to collect such Rents. Lender may, but shall have no obligation to, pursue any tenant 
for the payment of Rent which may be due under its Lease with respect to any period prior to the exercise 
of Lender's rights hereunder or which may become due thereafter. Bonower agrees that the collection of 
Rents by Lender and the application of such Rents by Lender to the costs. expenses and obligations 
referred to In this Section 2.3 shall not cure or waive any default or Event of Defaull or invalidate any act 
(including, but not limited to, any sale or all or any portion of the Property now or hereafter securing the 
Loan} don& in response to or as a result of such default or Ever~t of Default or pursuant to any notice of 
default or notice of sale issued pursuant to any loan Document. 

ARTICLE3 
GENER.M. 

3.1 Limitation of Lender's Liability. Lender shall not be obligated to perform or discharge 
any obligation under the Leases hereby assigned or under" or by reason of this Assignment, ana Borrower 
hereby agrees to Indemnify, hola harmless and defend Lender against any and all liability, toss or 
damage which Lender might incur under the Leases or under or by reason of this Assignment and of and 
from any and all claims and demands whatsoever which may be asserted against Lender by reason of 
any alleged obligation or undertaking on Lender's part to perform or discharge any of the terms of such 
Leases, except for claims and demands arising by reason of Lender's gross negligence or willful 
misconduct. 

3.2 Tenant's Notification of Assignment. Upon request by Lender, at any time, Borrower 
will deliver a written notice to each of the tenants and lessees of the Property, which notice shall inform 
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such tenants and lessees of this Assignment and Instruct them that upon receipt of notice by them from 
lender of the existence of a default by Borrower under the Note, the Security Instrument or any of the 
other Loan Documents, all rent due thereafter shall be paid directly to Lender. Any tenant or occupant of 
the Property is hereby authorized and directed upon receipt of notice to it by the Lender to pay all Rents 
to lender. 

3.3 Satisfaction of Security Instrument; Satisfaction of Assignment. This Assignment 
shall remain in full force and effect as long as the indebtedness evidenced by the Note and secured by 
the Security Instrument remains unpaid in whole or in part. It is understood and agreed that a complete 
release or satisfaction of the aforesaid Security Instrument shall operate as a complete release or 
satisfaction of all of Lender's rights and interest hereunder, and that recording of a satisfaction of the 
Security Instrument shall operate to satisfy this Assignment. 

3.4 No Mortgagee in Possession. Nothing contained in this Assignment shall be construed 
as constituting Lender a "mortgagee in possession" in absence of the taking of actual possession of the 
Property by lender. In the exercise of the powers herein granted lender, no liability shall be asserted or 
enforced against Lender, all such liability being expressly waived and released by Borrower. Further, 
entry upon and taking possession of the Property by a receiver shall not constitute possession by Lender. 

ARTICLE4 
NEVADA PROVISIONS· 

4.1 Governing Provisions. In the event of any conflicts or inconsistencies between the . 
terms and conditions of this Article 4 and the remainder of this Assignment, the tenns and conditions of 
this Article 4 shall control and be binding, but only to the extent of any such connicts or inconsistencies. 

4.2 Revocation of License; Lender's Additional Rights. In furtherance of and not in 
limitation of any other provisions of this Assignment, including without limitation Section 2.2: 

Upon an Event of Default and at any time thereafter during the continuance thereof, subject to 
applicable laws, and whether before or after the institution or legal proceedings to foreclose the lien of the 
Security Instrument or before or after sate of the Property or during any period of redemption the Lender, 
without regard to waste, adequacy of the security or solvency of the Borrower, may declare all 
indebtedness secured hereby immediately due and payable, may revoke the prlvilege/Hcense granted 
Borrower hereunder to collect the Rents of the Property, and may, at its option, without notice In person 
or by agent, with or without taking possession of or entering the Property, with or without bringing any 
action or proceeding, or by a receiver duly appointed by a court, give, or require Borrower to give, notice 
to any or all tenants under any Leases authorizing and directing the tenant to pay the Rents to Lender or 
such receiver, as the ease may be; collect all of the Rents; enforce the payment thereof and exercise an 
of the rights of the landlord under any leases and all of the rights of the Lender hereunder; may enter 
upon, take possession of, manage and operate the Property, or any part thereof; may cancel, enforce or 
modify the Leases, and fix or modify the Rents, and do any acts whiCh the lender deems proper to 
protect the security hereof with or without taking possession of the Property. The entering upon and 
taking possession of the Property, the collection of such Rents and the application thereof as aforesaid 
shall not cure or waive any Event of Default or affect any notice of default or Invalidate any act done 
pursuant to such notice nor in any way operate to prevent the Lender from pursuing any other remedy 
which it may now or hereafter have under the terms of the Security Instrument or the Note or any other 
security securing the same. The rights hereunder shall In no way be dependent upon and shall apply 
without regard to whether the Property Is in danger of being lost, materially injured or damaged or 
whether the Property Is adequate to discharge the Indebtedness secured hereby, The rights contained 
herein are in addition to and shall be cumulative with the rights given in any separate instrument, 
assigning any Leases and Rents and shall not amend or mOdify the rights in any such separate 
agreement. 

6 
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4.3 Receiver. If an Event of Default shall occur, the Lender shall be entitled as a matter of 
right without notice and without giving bond and without regard to the solvency or insolvency of the 
Borrower, or waste of the Property or adequacy of the security of the Property, to apply ex parte for the 
appointment of a receiver who shall have all the rights, powers and remedies as provided by law or as 
may be contained in any court decree applying such remedy and who shall collect and apply the Rents in 
such order as Lender may reqvire to all expenses for management, operation and maintenance of the 
Property and to the costs and expenses of the receivership, Including, without limitation, reasonable 
attorneys' fees and the repayment of the indebtedness secured hereby. A court Is authorized to appoiJ'It a 
receiver on request or petition of Lender, and Borrower irrevpcably consents to the appointment of a 
receiver and waives any notice of application therefor. Borrower shall not contest the appointment of a 
receiver to operate the Property at any time from and after the occurrence of an Event of Default 
including, without \imitation, during the lns\i\ulion of foreclosure proceedings and shall peaceably turn 
over possession of the Property to such receiver upon request of Lender. 

4.4 Collection of Rents. Lender may exercise, in Lender's or Borrower's name, all rights 
and remedies available to Borrower with respect to the collection of Rents. The Lender Is also specifically 
empowered to endorse the name of the Borrower, or any subsequent owner of the Property, on any 
checks, notes, or other Instruments for the payment of money, to deposit the same in bank accounts, to 
give any and all acquittances or any other instrument in relation thereto in the name of the Borrower, and 
to institute, prosecute, settle, or compromise any summary or legal proceedings in the name of the 
Borrower or In the name of the Lender for the recovery of such rents, income or profits, or for the recovery 
of any damages done to the Property or for the abatement of any nuisance thereon, and to defend any 
legal proceedings brought against the Borrower arising out of the operation of the Property. The 
Borrower will reimburse the Lender for any charges, expenses or fees, including attorneys, fees and 
costs, Incurred by the Lender. 

4.5 Application of Rents. In no event will this Assignment reduce the indebtedness owing 
under the terms of, and evidenced by, the Note or otherwise secured by the Security Instrument and this 
Assignment, except only to the extent, if any, that Rents are actually received by Lender and applied as 
payment of the indebtedness secured hereby. Without impairment of its rights hereunder, Lender may, at 
its option, at any time and from time to time, release to Borrower Rents so received by Lender or any part 
thereof. 

4.6 Enforcement. Lender may enforce this Assignment without ftrst resorting to or 
exhausting any security or collateral for the indebtedness. As used in this Assignment. the word "lease• 
shall mean ·sublease• if the Security Instrument is on a leasehold. 

4.7 References to Other Documents. The Note and Security Instrument are hereby made 
a part hereof as if expressly set forth herein. Wherever the Note or Security Instrument are inconsistent 
with the terms hereof, the provisions which Impose the greater or more stringent requirements, liability 
and obligations upon the Borrower shall govern and prevail. 

ARTICLE 5 
MISCELLANEOUS 

5.1 Remedies Cumulative. It is understood and agreed that the Lender's rights and 
remedies under this Assignment are not to be deemed to be mutually exclusive and Lender may pursue 
alf such remedies simultaneously. 

5.2 Captions. The captions set forth at the beginning of the various paragraphs of this 
Assignment are for convenience only and shall not be used to interpret or construe the provisions of this 
Assignment. 

7 
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5.3 Invalidity of, Certain Provisions. Every provision of this Assignment is intended to be 
severable: In the event any term or provision hereof is declared to be illegal, invalid or unenforceable for 
any reason whatsoever by a court of competent jurisdiction, such illegality, invalidity or unenforceability 
shall not affect the balance of the terms and provisions hereof, which terms and provisions shall remain 
binding and enforceable. 

5.4 Successors and Assigns. The provisions of this Assignment shall inure to the benefit 
of Lender and its successors and assigns, and shall be binding upon Borrower, its heirs, personal 
representatives, successors and assigns. The creation of rights and powers under this Assignment in 
favor of, or available to, Lender shall, in no way whatsoever, be construed to Impose concomitant duties 
or obligations on Lender in favor of Borrower except as expressly set forth herein. 

5.5 Governing Law. This Assignment is executed and delivered as additional security for a 
loan transaction governed by and negotiated and consummated in the County and State where the 
Property is located and is to be governed by and construed according to the laws of the Stale where the 
Property is located, and if controlling, by the laws of the United States. 

5.6 Amendments. This instrument cannot be waived, changed, discharged or terminated 
orally, but only by an instrument in writing signed by the party against whom enforcement of any waiver, 
change, discharge or termination is sought. 

5.7 Interpretation. In this Assignment the singular shall include the plural and the masculine 
shall include the feminine and neuter and vise versa, if the context so requires. 

5.8 counterparts. This document may be executed and acknowledged in counterparts, all 
of which executed and acknowledged counterparts shall together constitute a single document. 
Signature and acknowledgment pages may be detached from the counterparts and attached to a single 
copy of this document to physically form one document, which may be recorded. 

5.9 Construction of this Assignment. Borrower and Lender agree that this Assignment 
shall be interpreted in a fair, equal and neutral manner as to each of the parties. 

[SIGNATURE PAGE(S) ATTACHED) 

8 
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IN WITNESS WHEREOF, the Borrower has executed this Assignment as of the day and year first 
aoove written. 

PALMILLA DEVELOPMENT C ., C., 
a Nevada corporation 

By: 
Hagai Rapa 

STATE OF------

COUNTY OF ________ _ 

This Instrument was acknowledged before me on-...,----· 2007, by Hagai Rapaport, the 
President of Palmilla Development Co., lnc., a Nevada corporation. 

THIS DOCUMENT WAS DRAFTED BY: 

Thomas G. Garry 
BEST & FLANAGAN LLP 
225 South Sixth Street 
Suite4000 
Minneapolis, Minnesota 55402 
(612) 339-7121 

Notary Public 
My Commission Expires: -----

9 
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CALIFORNIA ALL·PURPOSE ACKNOWLEDGMENT 

State of CaUfornia 

County of -~iA~s --T-~~,~~+1----
On Jt,..rc), .9--';. ~<>1 , before me, 

7 Dale • 

personally appeared -+-H""'"'""~"'i:l"'"'~· ;,__-L..~'*"~~,.,__,.--=--~----------

•.••..••••..•. 11 

Pia.,. Notary Se"' AbaYe 

~personally known to me 

0 proved to me on the basis of satisfactory evidence 
to be the person~) whose name(.s) is.fal:e subscribed 
to the within instrument and acknowledged to me that 
he~y executed the same in his/~ 
authorized capacitytieS'). and that by hisll:!et'AAeir 
signature(&T on the instrument the perso~). or the 
entity upon behalf of which the person{e} acted, 
executed the instrument. 

WITNESS my hand and official seal. 

9r V:-~l'\.'~ 
Slgnatute of Nobll)l Public 

-----------------------OPnONAL----------------------
Thoug/1 lhe infonna~rJ below 1$ not required by Ia w, 11 may prove valuable /0 persons relying on the document 

and covld Prftvent fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 
Title or Type of Document:-----------------------------

Document Date:------------------- Number of Pages:--------

Signer(s) Other Than Named Above:--------------------------

Capaclty(ies) Claimed by Slgner(s) 
Signer's Name:-------------
0 Individual 
0 Corporate Officer- TiUe(s): -------
0 Partner - 0 Limited 0 General 
0 Al!orney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other:---------

Signer Is Representing: -----

Tap ol thumb here 

Signer's Name:-------------
0 Individual 
0 Corporate Officer- Title(s): --------
0 Partner- 0 Limited 0 General 
0 Anomey in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other:---------

Signer Is Representing: -----



000415

000415

000415 00
04

15

EXHIBIT A 

LEGAL DESCRIPTION OF PROPERTY 

The Property is located in Clark County, Nevada, and is legally described as follows: 

P:~n:el One (D: 

Lot Savcn (i) in Duilding Three (J) of ArtmNDE.O l,LAT OF PALM]LLA TOWNHOMES­
rHAs•: I, liS SllOWII by mup lh~:reof on tile in Book II g or P\ats, Pagel!, in the Office oflhe County 
Recorder or Clark County_. N~:vada, ns amended by Cctti.fieate of Amt:uumcnt recorde-d March 15, 2005 in 
!:loc-k 200503 l S :~s Document Nn. 02792, Official Records, und by Cenificatc or Amendment recorded 
M~r.:h 16, 2005 iu !;look 20050316 a~ Document No. 04327, Onic:inl Records 

P.arccl Two (2).; 

Lots Three (3), Sc\'cn (7), Eight (S), Ten (10) and Eleven (II) in Building Six (6); Lots One thr<>ugh 
Twl!l\le (1-12) ill elusive, ill Building Se\·en (7); Lot3 One through Tweh•e ( 1-12) inclusive, in Building 
l'~ighl (M); Lots One through Twelve ( 1-12) inclusive, in Duilding Nine (9); Lots One through Twelve (I· 
12) inclush·e, in Building T~n (10); Lots One lhrough Twelve (1-12) inclusive, in Ouilding El~vcn (II); 
Lots One through Twelve (1-12) incl11sivc, in Building Twelve (ll}; l..ols One through Twelve ( 1-12) 
inl:!usiv.::, in Building Thirteen ( 13); Lt11S One through Twelve { 1-12), inclusive, in Building Four,cen 
(14); Lots One lhruugh Tw·clve (1-12), in;lusivo, in Building Fifteen (IS); Lots One lhrough Twelve (I· 
12) inclush·e, in 13uilding Shtccn (16); I .uts One through Twelve (I· I 2) in<: lusi vc, in Building. Se,•enreen 
(17); l,.tlts One through Twelve (1-12), inclusive, in Building l';igbteco (18); LotS One (1 ), Four (4), Nine 
{9), T.:u (10) und Twelve ( 12) in Building Nin~tet!n (19); and J.ots Eleven (II) ond Tweh•e ( 12) in 
U\lildlug Twtnty (2\l) oi'Pr\LMIU .. A TOWNHOMES -PHASE 2 n,<; shown by map thereof on li\c in 
nook I I 5 of Plats, Piigc 49, in the Oni~-c of the County Recorder of Clark County, N.!vada. 

flarcel11m:e Ol: 

The non•exclu~h·e enscment~ appunemmt to the property describc.-d in l'nrcel$ One (I) and Two (2) over, 
1tcross and for th~:use orthe Pri\•ate Streets, Common Elemenls and Common Areas o.s delineated upon 
the of l'lnt ofPALMJI.LA TOWNHO"MJ::S-Pl-L\SE 2, 43 shown by m11p thereof on file: in Book 115 
of Pluts, Jlasc tl9, in the Offieo of the County Recordtr of Clark County, N!:vuda, and upon the Plat of 
AMENIH~Il l,LAT OFPAI.~11LLA TOWNHOMES- PUASE J, as shown by ntltp thereof on fil~ in 
Book !1 S t, f Plats, Pagll 8, in the Office of the County Recorder of Clark C<Junty, Nevada, as further set 
forth in that certain Declarmion of Covenants, C<1nditions and Relitriclions Hnd Reservation of Easements 
for l':~lrnilla, rceorclcd December 10,2003 in Book 20031210 as Docum'c:m No. 03076, Official Recofds, 
and in Annexation t\tnendments lhCMO NCUrded August 21, 2006 in nook 200~821 as Documenl No. 
003685, recorded September 6, 2006 in Book 20060906 as Document No. 003R8, and recorded F.:brumy 
?, 2006 in Book 20060207 as Document No. 02991, and rccnrdtld febl'llary 27,2007 in Book 20070227 
as Document No. 03!172, Official Records. 

0!607SI270010/52!9J? _ 4 
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CLARIFICATION 

EXHIBIT A 

LEGAL DESCRIPTION OF PROPERTY 

The Property is located in Clark County, Nevada, and is legally described as follows: 

Parcel One {ll: 

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES­
PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County 
Recorder of Clark County, Nevada, as amended by Certificate of Amendment recorded March 15, 
2005 in Book 2005031 S as Document No. 02792, Official Records, and by Certificate of Amendment 
recorded March 16, 2005 in Book 20050316 as Document No. 04327, Official Records 

Parcel Two (2): 

Lots Three (3), Seven (7), Eight (8), Ten ( l 0) and Eleven (ll) in Building Six (6); Lots One through 
Twelve ( 1-12) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building 
Eight (8}; Lots One through Twelve ( 1-12) inclusive, in Bui I ding Nine (9); Lots One through Twelve 
( 1·12) inclusive, in Building Ten (10); Lots One through Twelve ( 1·12) inclusive, in Building Eleven 
(11); Lots One through Twelve (\-\2.) inclusive, in Building Twelve (12); Lots One through Twelve 
( 1·12) inclusive, in Building Thirteen (13); Lots One through Twelve ( 1-12), inclusive, in Building 
Fourteen (14); Lots One through Twelve (l-12), inclusive, in Building Fifteen (IS); Lots One through 
Twelve (1-12) inclusive, in Bui\ding Sixteen (16); Lots One through Twelve (\-12) inclusive, in 
Building Seventeen (17); Lots One through Twelve (l-12), inclusive, in Building Eighteen (18); Lots 
One (1), Four (4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots Eleven (I 1) 
and Twelve (12) in Building Twenty (20) of P ALMILLA TOWNHOMES- PHASE 2 as shown by 
map thereof on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark 
County, Nevada. 

Parcel Three 0): 

The non-exclusive easements appurtenant to the property described in Parcels One ( 1) and Two (2) 
over, across and for the use of the Private Streets, Common Elements and Common Areas as 
delineated upon the of Plat of P ALMILLA TOWNHOMES -PHASE 2, as shown by map thereof 
on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, Nevada, 
and upon the Plat of AMENDED PLAT OF PALMILLA TOWNHOMES- PHASE 1, as shown by 
map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark 
County, Nevada, as further set forth in that certain Declaration of Covenants, Conditions and 
Restrictions and Reservation of Easements for Palmilta, recorded December 10, 2003 in Book 
20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto 
recorded August 21, 2006 in Book 20060821 as Document No. 003685, recorded September 6, 2006 
in Book 20060906 as Document No. 00388, and recorded February 7, 2006 in Book 20060207 as 
Document No. 02991, and recorded February 27, 2007 in Book 20070227 as Document No. 03972, 
Official Records. 
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EXHIBIT ''5'' 

EXHIBIT ''5'' 
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. THIS DOCUMENT PREPARED BY AND 
UPON RECORDATION RETURN TO: 

_ VANESSA ORT A, ESQ. 
ANDERSON, McCOY & ORT A, P.C. 
I 00 North Broadway, Suite 2600 
Oklahoma City, Oklahoma 73102 
Telephone: 888-236-0007 
AMO File No. 1146.001 
Loan/Property Name: PALMILLA APARTMENTS 
Custodian ID No. 1536-0148-000 
County of Clark, Nevada 

IIIII III 11111111/llllllll J 1111' 1111111111111 
20080103-0000543 

Fee: $16.00 
N/C Fee: $0.00 

61103/2008 09:28:19 
T200S0000903 
Requestor: 
ANDERSON MCCOY & ORTA 

Debbie Conway BRT 

Clark County Recorder Pss: 3 

APN: l24-30-3ll-031; 124-30-312-014 and 015; 124-30...312-017 and 018; 124-30-312-025 thru 169; 
124-30-312-171 and 172; 124-30-312-177; and 124-30-312-18- thru 182 

ASSIGNMENT OF COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, 
FIXTURE FILING FINANCING STATEMENT AND ASSIGNMENT OF LEASES, 

RENTS, INCOME AND PROFITS 
AND 

ASSIGNMENT OF ASSIGNMENT OF LEASES AND RENTS 

KNOW THAT 

ARTESIA MORTGAGE CAPITAL CORPORATlON, a Delaware corporation, 
having an address at 1180 NW Maple Street, Suite 202, Issaquah, Washington 98027, · 
("Assignor"), 

For valuable consideration paid by: 

LASALLE BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR THE 
REGISTERED HOLDERS OF ML-CFC COMMERCIAL MORTGAGE TRUST 2007-7, 
COMMERCIAL MORTGAGE PASS-THROUGH CERTIFICATES, SERIES 2007-7, 
having an address of 135 South LaSalle Street, Suite 1640, Chicago, Illinois 60603, 
("Assignee"), 

the receipt and sufficiency of which is hereby acknowledged, Assignor does hereby grant, 
bargain, sell, convey, assign, transfer, and set over, without recourse, representation and 
warranty, except as set forth in that certain related Mortgage: Loan Purchase Agreement, all of 
Assignor's right, title and interest, of any kind whatsoever, including that of mortgagee, 
beneficiary, payee, assignee or secured party (as the case may be), in and to the following: 
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Commercial Deed of Trust, Security Agreement, Fixture Filing Financing 
Statement and Assignment of Leases, Rents, Income and Profits (as same 
may have been amended) by YORK NEVADA MANAGEMENT, LLC II, a 
Nevada limited liability company, ("Borrower") to Assignor, and recorded 
April 13, 2007, as Instrument Number 20070413-0000918, in the Real Estate 
Records pertaining to land situated in the State of Nevada, County of Clark 
("Real Estate Records"); 

Assignment of Leases, Rents, Income and Profits (as same may have been 
amended) by Borrower to Assignor and recorded April 13, 2007, as 
Instrument Number 20070413-00009 I 9, in the Real Estate Records; 

TO HAVE AND TO HOLD the same unto the Assignee and to the successors, legal 
representatives and assigns of the Assignee forever. 

IN WITNESS WHEREOF, the Assignor has caused these presents to be effective as of June 13, 
2007. 

(The remainder of this page has been intentionally left blank.) 
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. 
.-Jt.H 08£ I flltt 

TOGETHER WITH THE NOTE OR NOTES THEREIN DESCRIBED OR REFERRED TO, THE MONEY 
DUE AND TO BECOME DUE THEREON WITH INTEREST, AND ALL RIGHTS ACCRUED OR TO 
ACCRUE UNDER SAID COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, FtXTURE 
FILING FINANCING STATEMENT AND ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS. 

DATED: A f~t.i ( (I. :l.§)o7 
} 

PAINT NAME: 'JZvu1 f/oEF!;<.J£ 

STATE OF WASHINGTON 

COUNTY OF KING 

ARTESIA MORTGAGE CAPITAL CORPORATION, 
a Delaware corporation 

BY: J,aw A~ J0k 
NAME: Diana Kelsey Kutas 

TITLE: Managing Director 

On this ~ day of April, 2007, before me, the undersigned, a Notary Public in and for the State of 
Washington, duly commissioned and sworn, personally appeared Diana Kelsey Kulas, to me known to 
be the Managing Director of ARTESIA MORTGAGE CAPITAl CORPORATION, a Delaware corporation, 
the corporation that executed tho foregoing inalrument and acknowledged the said instrument to be the 
free and voluntary act of and deed of said corporation, for the uses and purposes therein mentioned, and 
on oath stated that she Is authorized to execute the said instrument and that the seal affixed is the 
corporate sea! of said corporation. 

Witness my hand and seal the day and year first above written. 

01607512701l5415.U748_l 

~-~f\eesu~ 
Notary Public residing. at (i • ,t;..........,, ~ 19 
Print Name: B .S'oM n NGC$cul 
My Commission Expires: 3-'13-~1.1 

00 NOT WRITE BELOW THIS LINE. Page2 
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EXHIBIT ''6'' 

EXHIBIT ''6'' 
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EXHIBIT A 
LEGAL DESCRIPTION OF PROPERTY 

The Property is located in Clark County, Nevada. and is legally described as follows: 

l'nrccl One (I); 

Lot Seven (i) in lluilding Three (J} of AMF.NDEl> PLAT OF PALMILLA TOWNHOMES­
PH:\SE I, ns shown by mar. thereof on file in Oook 118 or Plats, Page~. in the Office of the County 
Rcconkr ~f Clnrk County, Ncvad11, ~s :umndt:d by Certificate or Arn<:ndmcnt recorde.d March I 5, 2005 in 
Book ZOOS OJ IS us Document No. 02792, Official Records, and by Certiticat~ or 1\mendmcut n:c(')J'ded 
March 16, 2005 i111:!ook 20050316 a~ l>ucumcnt No. 04327, Onicinl Records 

LL•Is Three (J). Scvl!n (7), F-ighT(&), Ten (I 0) and Eleven (II) in l:luilding Six (6); Lots One through 
Twelve ( 1-12) iuclusive, in !:111ilding Sc\·en (7); Lcm One thr~ugh Twelve ( l-12) im:lusivc, in Building 
tr:igbt (!I); Lots On.: through Twelve (1-12) inclusive, in Duilding Nine (9); Lots One through Twch·c (I· 
12) inclusi~·e, in Building Ten (10); Lots One thnmgh Twelve ( 1-12) inclusive, in Ouilt.ling ElcYCII (II): 
Lots One thrc>ugh Tw..:lvc (1·12) incltJsive, in Building Twc.I\'C (12}; J..cts One through Twch•e ( 1·12) 
inclusiw, in Buildin!> Thirteen (JJ); Lots One through Twel\'e ( 1-12), inclusive, in Building Fourteen 
(14); Lots Ouc through Twelve (1-12), in~;lusive, in IJuilt.ling Fifteen (IS); Ll)t$ One through Twelve (1-
12) inclush•e, in lluilding Sb:tccu (16); l.t>Ls One thmugh Tw'CI\·e ( 1-12) inclusive. in Building Se.,.enteen 
(17); Lots One through Twelve (1·12), inclush~. in Building F.:ichteen (18); Lots One (1), F'our (4), Nine 
(9), Ten (I 0) und Twelve ( 12) in EI\Jildi11g Niueh:en (1.9); nnd Lot.~ Ele\'en (II) nnd Twelve ( 12) in 
13uilding T~•·enly (IO) ofPALMfl',LA TO\\'I'o'l·TOMF:S- PHASE 2 a~ shown by map thereof on lih: in 
B(Jok 11 S Qt' Plat$, Pal:\c 49. in the Onicc or the County Recorder of Clnrk County, Ni:\'ada. 

f!.4rcel Three f:H: 

The non-exclusi\'e eascmems appurtenant to the property described in l'arcels One (1) and Two (2) U\'c;r, 

across and for the use orthe f'ri\•atc Streets, Common Elements and Common Areas ns delineated upon 
the of Pl011 of PALM II.LA TOWNITOMES- PIL\SE :Z, as shown by map thereof on fil~ it1 Book 115 
CJf Plats, l'a~e •19, in the Office of the Coum>· Recorder of Clark County, Nevada, and upon th~:l'hlt llf 
AMENf>'f.[) I'LAT OF PAJ.MILLA TOWNHOMES- PHASE 1, as shoiVn by mup thereof on file in 
B~'<lk 118 {>f I'I:Hs, PageR, in the Office of the County Recorder or Clark County. Nl.lvadu, as further sct 
forth in that ccrt:~in Ocelaratkm of Covenants, C<Hnlitions and Restrictions ;md Reservation or Easements 
for l'nlmilln, recorded Do:telllber 10, lOOJ in Book 200312LO as Documcru No, 03076, Oflki;ll Records, 
nnd in Annexiltiurr .'\mendments lhcn:tu r"corded August 21, 2006 in Dook 20060&'21 ns Docum~:nt No. 
0036S5, recOL'ded s~ptcmb..:r 6, 2006 in Book 20060906 a~ Document No. (103&~. 1!1\d recorded fl!hNi1T)' 
7, 200<i in Book 20060207 as Document No1, 02..<191, and rccnnwd Febmsry 27, 2GU7 in Book 20070227 
as Ducum~:lll No. 03972. ()flicinl Record~. 

0 t607SI2700t 0152t943_7 

-57-



000423

000423

000423 00
04

23

CLARIFICATION 

EXHIBIT A 

LEGAL DESCRIPTION OF PROPERTY 

The Property is located in Clark County, Nevada, and is legally described as follows: 

Parcel One 0}: 

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF P ALMILLA TOWNHOMES -
PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County 
Recorder of Clark County, Nevada, as amended by Certificate of Amendment recorded March IS, 
2005 in Book 20050315 as Document No. 02792, Official Records, and by Certificate of Amendment 
recorded March 16, 2005 in Book 20050316 as Document No. 04327, Official Records 

Parcel Two (2}: 

Lots Three (3), Seven (7), Eight (8), Ten {10) and Eleven (ll) in Building Six (6); Lots One through 
Twelve (1-1 2) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building 
Eight (8); Lots One through Twelve (1 -12) inclusive, in Building Nine (9); Lots One through Twelve 
( 1·12) inclusive, in Building Ten (10); Lots One through Twelve (1-12) inclusive, in Building Eleven 
(11); Lots One through Twelve (1-12) inclusive, in Building Twelve (12); Lots One through Twelve 
( 1-12) inclusive, in Building Thirteen (13); Lots One through Twelve (1-12), inclusive, in Building 
Fourteen (14); Lots One through Twelve (1-12), inclusive, in Building Fifteen (IS); Lots One through 
Twelve (1-12) inclusive, in Building Sixteen (16); Lots One through Twelve (1-12) inclusive, in 
Building Seventeen (17); Lots One through Twelve (1-12), inclusive, in Building Eighteen (18); Lots 
One (1), Four (4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots Eleven (11) 
and Twelve (12) in Building Twenty (20) ofPALMILLA TOWNHOMES- PHASE 2 as shown by 
map thereof on file in Book liS of Plats, Page 49, in the Office of the County Recorder of Clark 
County, Nevada. 

Parcel I!Jree (3l: 

The non-exclusive easements appurtenant to the property descn"bed in Parcels One (1) and Two (2) 
over, across and for the use of the Private Streets, Common Elements and Common Areas as 
delineated upon the of Plat ofPALMILLA TOWNHOMES- PHASE l, as shown by map thereof 
on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, Nevada, 
and upon the Plat of AMENDED PLAT OF PALMILLA TOWNHOMES- PHASE 1, as shown by 
map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark 
County, Nevada, as further set forth in that certain Declaration of Covenants, Conditions and 
Restrictions and Reservation of Easements for Palmi! Ia, recorded December 10, 2003 in Book 
20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto 
recorded August 21, 2006 in Book 20060821 as Document No. 003685, recorded September 6, 2006 
in Book 20060906 as Document No. 00388, and recorded February 7, 2006 in Book 20060207 as 
Document No. 02991, and recorded February 27,2007 in Book 20070227 as Document No. 03972, 
Official Records. 
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lEWIS28 
AND 

ROCA 
-LLP-
LAWYERS 

ACOMP 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch@lrlaw.com 
LEWIS AND ROCA LLP 

ORIGINAL 

3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
(702) 949-8200 
(702) 216-6191 (fax) 

Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Electronically Filed 
04/11/2011 02:00:47 PM 

CLERK OF THE COURT 

U.S. Bank National Association as Trustee For Case No. 09-A-595321 
The Registered Holders of ML-CFC 
Commercial Mortgage Trust 2007-7 Dept. No. IX 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special SECOND AMENDED COMPLAINT 
Servicer, 

Exempt from arbitration: Action in equity 
Plaintiff, 

vs. 

Palmilla Development Co., Inc., a Nevada 
corporation; Hagai Rapaport, an individual; 
and Does I to X; and Roe Corporations X to 
XX, 

Defendants. 

Plaintiff alleges: 

Parties, Jurisdiction And Venue 

1. Plaintiff is U.S. Bank National Association as Trustee for the Registered Holders of 

ML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates 

Series 2007-7, by and through Midland Loan Services, Inc., as its Special Servicer, by and through 

Midland Loan Services, Inc., as its Special Servicer ("Lender" or "Plaintiff'). 

2. Palmilla Development Co., Inc. ("Borrower") is a Nevada corporation. 

3. Plaintiff alleges upon information that Hagai Rapaport ("Guarantor") is, and at all 

times relevant to this action was, an individual doing business in Las Vegas, Nevada. 
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000426

000426

000426 00
04

26

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

LEWIS28 
AND 

ROCA 
-LLP-
LAWYERS 

4. This Court has personal jurisdiction over Hagai Rapaport ("Guarantor", and 

together with Borrower, "Defendants") because they are an individual and a corporation, 

respectively, who transacted business within Nevada and because they consented to this Court's 

personal jurisdiction over them. 1 

5. Venue is proper in the Eighth Judicial District Court because the Defendants 

incurred and contracted to perform certain obligations in Clark County, which are the subject of 

this suit, and because Defendants consented to this venue as the proper venue for this dispute.2 

6. , The true names and capacities, whether individual, corporate, associate, 

trust/trustee or otherwise, of defendants named herein as Does I through X and Roe Corporations 

X through XX, are unknown to Plaintiff. Said Doe and Roe defendants may assert an interest in 

the property at issue in this complaint, and are proper parties to this action. Plaintiff shall amend 

this complaint to include the true names and capacities of such Doe and Roe defendants as the 

same are ascertained. 

General Allegations 

7. Borrower borrowed $20,150,000.00 with interest from Artesia Mortgage Capital 

Corporation, a Delaware corporation ("Original Lender") on or about March 28, 2007 (the 

"Loan"). 

8. The Loan is evidenced by, among other things, that certain Fixed Rate Note dated 

March 28, 2007, bearing an authorized signature on behalf of the Borrower (the "Promissory 

Note"). (A true and correct copy of the Promissory Note is attached and incorporated by this 

reference as Exhibit "1"). 

1 (See Limited Recourse Obligations Guarantee at~ 19 (Exhibit "2") (providing that "Guarantor, in order 
to induce Lender to accept this Guaranty, agrees that all actions or proceedings arising directly, indirectly 
or otherwise in connection with this Guaranty shall be litigated, at Lender's sale election, only in courts 
having a situs within the county and State where the Property is located, in any jurisdiction in which 
Borrower or Guarantor (or any individual or entity comprising Borrower or Guarantor) may reside or hold 
assets, or in anyone or more of the foregoing jurisdictions. Guarantor hereby consents and submits to the 
jurisdiction of any local, state or federal court located therein. Guarantor hereby waives any right it may 
have to transfer or change the venue of any litigation brought against it by Lender on this Guaranty in 
accordance with this paragraph."). 

2 See id. 
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9. The Guarantor personally guaranteed to "unconditionally, irrevocably, jointly and 

severally guarantee(s) to Lender and to its successors, endorsees and/or assigns the full and 

prompt payment when due, by acceleration or otherwise, of all amounts owing by Borrower to 

Lender under the Loan Documents .... " (See Limited Recourse Obligations Guarantee, a true and 

correct copy of which is attached and incorporated by this reference as Exhibit "2"). 

10. The Loan was and is secured by that certain Commercial Deed of Trust, Security 

Agreement, Fixture Filing Financing Statement and Assignment of Leases, Rents, Income and 

Profits (as same may have been amended) recorded in the Clark County Recorders' Office as 

Document No. 20070330-0002946 ("Deed of Trust"). (A true and correct copy ofthe Deed of 

Trust is attached and incorporated by this reference as Exhibit "3"). 

11. The Loan was and is further secured by that certain Assignment of Leases, Rents, 

Income and Profits (as same may have been amended) recorded in the Clark County Recorders' 

Office as Document No. 20070330-0002947 ("Assignment of Rents"). (A true and correct copy 

of the Assignment of Rents is attached and incorporated by this reference as Exhibit "4"). 

12. Original Lender assigned all of its rights and interests in and to the Deed of Trust 

and the Assignment ofRents to the Plaintiff pursuant to that certain Assignment of(a) 

Commercial Deed of Trust, Security Agreement, Fixture Filing Financing Statement and (b) 

Assignment Of Leases, Rents, Income and Profits And Assignment of Assignment of Leases, 

Rents, Income and Profits recorded in the Clark County Recorders' Office as Document No. 

20080103-0000543 (the "Assignment of Deed of Trust"). (A true and correct copy of the 

Assignment of Deed of Trust is attached hereto and incorporated herein by this reference as 

Exhibit "5"). 

13. LaSalle Bank resigned its position as trustee on or about June 30, 2008, and Wells 

Fargo Bank, N.A., was appointed as successor trustee (A true and correct copy of the Resignation 

of Trustee and Notice of Appointment of Successor Trustee are collectively attached hereto and 

incorporated herein by this reference as Exhibit "6"). 

14. Wells Fargo Bank, N.A., then resigned its position as trustee on or about December 

30, 2008, and U.S. Bank National Association was appointed as successor trustee (A true and 
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correct copy of the Resignation of Trustee and Notice of Appointment of Successor Trustee are 

collectively attached hereto and incorporated herein by this reference as Exhibit "7"). 

15. Pursuant to the Assignment of Deed of Trust, Plaintiff holds all beneficial interest 

under the Deed of Trust and the Assignment of Rents, and is thereby authorized and empowered to 

bring this action. 

16. As detailed more fully in the Deed of Trust, the real property securing the 

Promissory Note is identified by the Clark County Tax Assessor Parcel Nos. 

a. 124-30-311-031; 

b. 124-30-312-014 and 015; 

c. 124-30-312-017 and 018; 

d. 124-30-312-025- 169, inclusive; 

e. 124-30-312-171 and 172; 

f. 124-30-312-177; 

g. 124-30-312-180-182, inclusive, and 

h. 124-3 0-312-022, 

(the "Real Property") more commonly referred to as the Palmilla Townhomes, generally located 

northeast of the intersection of West Ann Road and North Decatur Boulevard in North Las Vegas, 

and more specifically described in the Legal Description attached hereto as Exhibit "8". 

17. The Real Property is a development containing approximately 157 single-family 

rental townhomes, each of which is or was generating, or capable of generating, rental income. 

18. Borrower filed a voluntary petition under Chapter 11 of Title 11 United States 

Code, 11 U.S.C. § 101 et seq. (the "Bankruptcy Code") in the United States Bankruptcy Court for 

the Central District of California, San Fernando Valley Division, Case No.: 1 :09-bk-11504-MT on 

February 11, 2009, whi~~ case was dismissed without discharge on November 17, 2009. 

19. Borrower is not current on its payments to Plaintiff on the Loan, and as of July 11, 

2009, was approximately $2.3 million in arrears on interest and other monies owed to Plaintiff. 
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20. The Deed of Trust defines an "Event of Default" as including when "Borrower fails 

to pay any interest, principal or other monies due under the Note or other Loan Documents on the 

date any such amount is due." (See Deed ofTrust, ~ 2.01 Events ofDefault, p. 31). 

21. Defendants' failure to make the past due payments referenced above constitute 

"Events of Default" under the Loan, the Promissory Note, the Deed of Trust, and the Limited 

Recourse Obligations Guarantee. 

22. The Deed of Trust also provides that "[a]ll Rents generated by or derived from the 

Property shall first be utilized solely for Operating Expenses, and none of the Rents generated by 

or derived from the Property shall be diverted by Borrower and utilized for any other purpose 

unless all such Operating Expenses have been fully paid and satisfied." (See Deed of Trust,~ 

1.02(m) Performance of Other Obligations, pp. 6-7). 

23. On information, the Rents derived from the Property have exceeded, and continue 

to exceed, the Operating Expenses, but Borrower failed to provide such excess Rents derived from 

the Property to Plaintiff as required by the Deed of Trust,~ 1.02(m). 

24. For example, the most recent financial statements submitted by Borrower appear to 

indicate that Borrower collected approximately $238,462.97 in Rents exceeding Operating 

Expenses, which should have been remitted to Plaintiff pursuant to~ 1.02(m) of the Deed of Trust. 

25. Borrower agreed to comply with the provisions ofthe Deed of Trust, including~ 

1.02(m), and its failure to pay the Rents exceeding the Operating Expenses as detailed above is an 

Event of Default. 

26. The Deed of Trust further provides the Borrower will maintain books, records, and 

financial statements, and provide the same to Plaintiff at regular intervals, including the following, 

including quarterly and annual Rent Rolls, operating statements of the Property, an audited annual 

operating statement prepared and certified by an independent certified public accountant, balance 

sheets and profit and loss statements of Borrower, and an annual operating budget presented on a 

monthly basis consistent with the annual operating statement described above for the Property. 

(See Deed of Trust,~ 1.24(a) Books and Records; Financial Statements, pp. 22-24). 

27. The Deed of Trust further provides the Borrower and Guarantor will maintain 

-5- 580846.1 



000430

000430

000430 00
04

30

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

LEWIS28 
AND 

ROCA 
-LLP-
LAWYERS 

books, records, and financial statements, and timely provide the same to Plaintiff upon request, a 

property management report for the Property, an accounting of all security deposits held in 

connection with any Lease of any part of the Property, and such other additional financial or 

management information (including, without limitation, state and federal tax returns) as may, from 

time to time, be reasonably required by Lender in form and substance satisfactory to Lender. (See 

Deed ofTrust, ~ 1.24(b) Books and Records; Financial Statements, pp. 23-24). 

28. Defendants have refused, and continue to refuse, to furnish the documents required 

by the Loan Documents, violating, among other covenants, the provisions contained within the 

Deed ofTrust, ~~ 1.24(a), (b). 

29. A representative sample of documents that Defendants are refusing to produce 

include Borrower-certified copies of the Property's current financials and balance sheets, a 

complete and current copy of the Rent Rolls, and a 2009 annual operating budget. 

30. For the reasons set forth above, Plaintiff is entitled to exercise any and all of its 

rights and remedies as provided for in the Loan, the Promissory Note, the Deed of Trust, and the 

Limited Recourse Obligations Guarantee, including seeking and obtaining the appointment of a 

receiver. 

31. The Deed of Trust contemplates the appointment of a receiver of the Real Property 

in the event of a default as follows: 

(a) Remedies. Upon the occurrence of any Event of Default, lender 
may or acting by or through Trustee may take such action, without 
notice or demand, as it deems advisable to protect and enforce its 
rights against Borrower in and to the Property, including, without 
limitation, the following actions, each of which may be pursued 
concurrently or otherwise, at such time and in such order as lender 
or Trustee may determine, in their sole discretion, without impairing 
or otherwise affecting the other rights and remedies of lender or 
Trustee: 

*** 
(7) apply for the appointment of a receiver, trustee, liquidator or 
conservator of the Property, without notice and without regard for 
the adequacy of the security for the Secured Obligations and without 
regard for the solvency of Borrower, any Guarantor, any Indemnitor 
or of any person, firm or other entity liable for the payment of the 
Secured Obligations; 

Deed of Trust~ 2.02, p. 33 (emphasis added). 

32. The Deed of Trust further provides: 
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In fUrtherance of and not in limitation of any other provisions of this 
Security Instrument, including without Limitation Section 2.02(a): 

If an Event of Default shall occur, the Lender shall be entitled as a 
matter of right and without notice to Borrower or anyone claiming 
under Borrower and without giving bond and without regard to the 
solvency or insolvency of the Borrower or any party bound for the 
payment of the Secured Obligations, or waste of the Property or 
adequacy of the security of the Property for the obligations then 
secured hereby Or the then value of the Property, to apply ex parte 
for the appointment of a receiver in accordance with the statutes 
and law made and provided for and such receiver shall have, in 
addition to all rights and powers customarily given to and exercised 
by such receivers and all rights and powers granted to such receiver 
or Lender under this Security Instrument (to the extent allowed by 
law), all the rights, powers and remedies as provided by law or as 
may be contained in any court order or decree applying such 
remedy. A court is authorized to appoint a receiver on request or 
petition of Lender, and Borrower irrevocably consents to the 
appointment of a receiver and waives any notice of application 
therefor. Such receiver shall collect the Rents as hereinafter 
defined, and all other income of any kind; manage the Property so to 
prevent waste; execute Leases (as hereinafter defined) within or 
beyond the period of receivership, pay all expenses for normal 
maintenance of the Property and perform the terms of this Security 
Instrument and apply the Rents to the costs and expenses of the 
receivership, including reasonable attorneys' fees, to the repayment 
of the Secured Obligations and to the operation, maintenance and 
upkeep and repair of the Property, including payment of taxes on the 
Property and payments of premiums of insurance on the Property 
and any other rights permitted by law, Borrower does hereby 
irrevocably consent to such appointment. Lender's right to 
appointment of a receiver shall exist whether or not the apparent 
value of the Property exceeds the indebtedness secured hereby by a 
substantial amount and without any showing as required by N.R.S. 
107.100. The receiver may, to the extent permitted under applicable 
law, without notice, enter upon and take possession of the Property, 
or any part thereof, by force, summary proceedings, ejectment or 
otherwise, and remove Borrower or any other person or entity and 
any personal property therefrom, and may hold, operate and manage 
the same, receive all Rents and do the things the receiver finds 
necessary to preserve and protect the Property, whether during 
pendency of foreclosure, during a redemption period, if any, or 
otherwise, and as further provided in any assignment of Rents and 
Leases executed by the Borrower to the Lender, whether contained 
in this Security Instrument or in a separate instrument. Borrower 
shall not contest the appointment of a receiver to operate the 
Property at any time from and after the occurrence of an Event 
of Default including, without limitation, during the institution of 
foreclosure proceedings. Upon an Event of Default, Borrower shall 
peaceably turn over possession of the Property to a receiver upon 
request of Lender. 

Deed of Trust~ 6.03, pp. 41-42 (emphasis added). 
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33. Similarly, the Assignment of Rents provides: 

If an Event of Default shall occur, the Lender shall be entitled as a 
matter of right without notice and without giving bond and 
without regard to the solvency or insolvency of the Borrower, or 
waste of the property or adequacy of the security of the 
Property, to apply ex parte for the appointment of a receiver 
who shall have all the rights, powers and remedies as provided 
by law or as may be contained in any court decree applying such 
remedy and who shall collect and apply the Rents in such order as 
Lender may require to all expenses for management, operation and 
maintenance of the Property and to the costs and expenses of the 
receivership, including, without limitation, reasonable attorneys' fees 
and the repayment of the indebtedness secured hereby. A court is 
authorized to appoint a receiver on request or petition of 
Lender, and Borrower irrevocably consents to the appointment 
of a receiver and waives any notice of application therefor. 
Borrower shall not contest the appointment of a receiver to 
operate the Property at any time from and after the occurrence 
of an Event of Default including, without limitation, during the 
institution, of foreclosure proceedings and shall peaceably turn over 
possession of the Property to such receiver upon request of Lender. 

(See Assignment ofRents ~ 4.3 Receiver, p. 7 (emphasis added)). 

34. Borrower's right to collect Rents derived from the Property is limited to those 

rights granted to it by the following revocable license: "So long as an Event of Default shall not 

have occurred and be continuing, Lender hereby grants to Borrower a revocable license to enforce 

the Leases, to collect the Rents, to apply the Rents to the payment of the costs and expenses 

incurred in connection with the Property and to any indebtedness secured thereby." (See 

Assignment of Rents ~ 2.1 Grant of Revocable License to Collect Rents, p. 4 ). 

35. The revocable license is subject to the following limitation: "Upon the occurrence 

of an Event of Default and at any time thereafter during the continuance thereof, subject to 

applicable Laws, the license granted to Borrower pursuant to Section 2.1 shall automatically be 

revoked. Upon such revocation, Borrower shall promptly deliver to lender all Rents then held by 

or for the benefit of Borrower." (See Assignment of Rents,~ 2.2 Revocation of License; lender's 

Rights, pp. 3-4). 

36. Despite the occurrence of several Events of Default, and the automatic revocation 

of Borrower's right to collect and/or possess Rents pursuant to the Assignment of Rents, Borrower 

is still possessing and collecting the rent derived from the Real Property, in contravention of the 

provisions of the Assignment of Rents. 

-8- 5fl0846.1 



000433

000433

000433 00
04

33

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

LEWIS28 
AND 

ROCA 
-LLP-
LAWYERS 

3 7. The Deed of Trust provides for recovery of attorneys' fees, costs and expenses 

from Borrower as follows: 

Upon the occurrence of any Event of Default or if Borrower fails to 
make any payment or to do any act as herein provided, Lender may, 
but without any obligation to do so and without notice to or demand 
on Borrower and without releasing Borrower from any obligation 
hereunder, make or do the same in such manner and to such extent 
as Lender may deem necessary to protect the security hereof. lender 
or Trustee is authorized to enter upon the Property for such 
purposes, or appear in, defend, or bring any action or proceeding to 
protect its interest in the Property or to foreclose this Security 
Instrument or collect the Secured Obligations. The cost and 
expense of any cure hereunder (including, without limitation, 
attorneys' fees to the extent permitted by law), with interest as 
provided in this Section 2.02(c) hereof, shall constitute a portion 
of the Secured Obligations and shall be due and payable to 
Lender upon demand. All such costs and expenses incurred by 
Lender or Trustee in remedying such Event of Default or such failed 
payment or act or in appearing in, defending, or bringing any such 
action or proceeding shall bear interest at the Default Rate (defined 
in the Note), for the period after notice from Lender that such cost or 
expense was incurred to the date of payment to Lender. All such 
costs and expenses incurred by Lender together with interest thereon 
calculated at the Default Rate shall be deemed to constitute a portion 
ofthe Secured Obligations and shall be immediately due and 
payable upon demand by Lender therefor. 

(See Deed of Trust,~ 2.02(c), Right to Cure Defaults, p. 35 (emphasis added)). 

38. On Plaintiffs Application, this Court appointed a Receiver in this action on 

September 3, 2009, to take possession, custody, and control of the Real Property, as said order was 

amended on May 19,2010 (the "Order Appointing Receiver"). 

39. As authorized by the Order Appointing Receiver, Receiver marketed and listed the 

Real Property for sale. 

40. A proposed sale ofthe Real Property carne before this Court on March 18,2010, on 

Plaintiffs unopposed Motion to Approve Sale of Receivership Property (the "Motion to Approve 

Sale"), and a copy of the proposed Purchase and Sale Agreement ("PSA") was filed and served. 

41. Upon the unopposed Motion to Approve Sale, the proposed sale ofthe Real 

Property for $9.5 million was approved, and the Court entered the following findings: 

a. The Lender has provided sufficient notice of the proposed sale and PSA to all 

necessary parties to this action; 

b. The PSA is hereby approved as a full and final disposition of the Property; 
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c. The purchase price contained within the PSA is in the range of fair market value for 

the Property, is commercially reasonable, and is an arms' length transaction; and 

d. The Receiver is hereby authorized to sell and to fully convey all of the interest of 

Palmilla Development Co., Inc., a Nevada corporation ("Borrower"), in the 

Property, to Buyer, and is hereby authorized to execute and deliver all documents, 

inCluding without limitation a deed to convey title to the Property of Borrower, in 

order to consummate the sale and fully and finally convey ownership of the 

Property in its entirety. 

42. The Guarantor has breached the Limited Recourse Obligations Guarantee (Exhibit 

"2"), by failing to cure the defaults upon demand, which provides each Guarantor shall 

"unconditionally, irrevocably, jointly and severally guarantee(s) to Lender and to its successors, 

endorsees and/or assigns the full and prompt payment when due, by acceleration or otherwise, of 

all amounts owing by Borrower to Lender under the Loan Documents .... " (See Limited Recourse 

Obligations Guarantee~ 1, p. 1 ). 

43. The Guarantors are also personally liable for Plaintiffs attorneys' fees, costs and 

expenses as follows: 

Guarantor shall be and remain personally liable for ... all court costs 
and attorneys' fees, costs and expenses actually incurred by Lender 
pursuant to the Note or any other Loan Documents; 

(See Limited Recourse Obligations Guarantee,~ 2(a)(iv), p. 1). 

44. The Defendants are unable and/or unwilling to cure the Events of Default and/or 

other breaches, some of which have been summarized hereinabove. 

45. The Defendants are unable and/or unwilling to cure the Events of Default and/or 

other breaches, some of which have been summarized hereinabove. 

First Cause of Action3 

(Breach of Contract- Borrower) 

46. The Promissory Note and other Loan Documents provide that Borrower shall repay 

$20,150,000.00 with interest to Plaintiff. 

3 The allegations of this Complaint are continuous, so that the prior allegations are part of 
allegations supporting each cause of action. 
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47. Plaintiff fully performed under the Promissory Note and other Loan documents. 

48. Borrower breached Promissory Note and other Loan Documents with Plaintiff by 

failing to pay the amounts due and owing to Plaintiff. 

49. The Promissory Note and the Deed of Trust, together with other Loan Documents, 

provide for acceleration of the entire unpaid Secured Obligations upon the happening of certain 

events. 

50. Among other provisions, Deed of Trust§ 2.02 (a)(13) provides "if any Event of 

Default as described in clause (h), (i), G) or (k) of Section 2.01 [of the Deed of Trust] shall occur, 

the entire unpaid Secured Obligations shall be automatically due and payable, without any further 

notice, demand or other action by Lender." 

51. Multiple events and Events of Default triggering the acceleration clause have 

occurred, and the entire unpaid Secured Obligations is therefore immediately due and payable. 

52. Borrower has failed to pay the entire unpaid Secured Obligations. 

53. The Deed of Trust provides for recovery of attorneys' fees, costs and expenses 

from Borrower as follows: 

Upon the occurrence of any Event of Default or if Borrower fails to 
make any payment or to do any act as herein provided, Lender may, 
but without any obligation to do so and without notice to or demand 
on Borrower and without releasing Borrower from any obligation 
hereunder, make or do the same in such manner and to such extent 
as Lender may deem necessary to protect the security hereof. lender 
or Trustee is authorized to enter upon the Property for such 
purposes, or appear in, defend, or bring any action or proceeding to 
protect its interest in the Property or to foreclose this Security 
Instrument or collect the Secured Obligations. The cost and 
expense of any cure hereunder (including, without limitation, 
attorneys' fees to the extent permitted by law), with interest as 
provided in this Section 2.02(c) hereof, shall constitute a portion 
of the Secured Obligations and shall be due and payable to 
Lender upon demand. All such costs and expenses incurred by 
Lender or Trustee in remedying such Event of Default or such failed 
payment or act or in appearing in, defending, or bringing any such 
action or proceeding shall bear interest at the Default Rate (defined 
in the Note), for the period after notice from Lender that such cost or 
expense was incurred to the date of payment to Lender. All such 
costs and expenses incurred by Lender together with interest thereon 
calculated at the Default Rate shall be deemed to constitute a portion 
of the Secured Obligations and shall be immediately due and 
payable upon demand by Lender therefor. 

(See Deed of Trust,~ 2.02(c), Right to Cure Defaults, p. 35 (emphasis added)). 
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Second Cause of Action 

(Breach of Contract- Guarantor) 

54. The Personal Guarantee provides that the Guarantor shall be and remain personally 

liable without exculpation or limitation of liability whatsoever for the entire amount of the 

indebtedness evidenced by the Promissory Note (including all principal, interest, and other 

charges) and all other sums due or to become due under the other Loan Documents, whether at 

maturity or by acceleration or otherwise, under certain circumstances listed in the Personal 

Guarantee,§§ 2(b)(i)-(iv). 

55. The Lender is entitled to full recourse against the Guarantor pursuant to§ 2(b)(iii) 

of the Personal Guarantee on the grounds that, on information and belief, Guarantor has not 

satisfied the Stabilized Operating Threshold (as defined in the Reserve Agreement). 

56. The Lender is entitled to full recourse against the Guarantor pursuant to § 2(b )(iv) 

of the Personal Guarantee on the grounds that the Real Property has become an asset in a 

voluntary bankruptcy or insolvency proceeding commenced by Borrower. 

57. In addition, the Promissory Note and the Deed of Trust, together with other Loan 

Documents, provide for acceleration of the entire unpaid Secured Obligations upon the happening 

of certain events. 

58. Among other provisions, Deed of Trust§ 2.02 (a)(l3) provides "if any Event of 

Default as described in clause (h), (i), G) or (k) of Section 2.01 [of the Deed of Trust] shall occur, 

the entire unpaid Secured Obligations shall be automatically due and payable, without any further 

notice, demand or other action by Lender." 

59. Multiple events and Events of Default triggering the acceleration clause have 

occurred, and the entire unpaid Secured Obligations is therefore immediately due and payable. 

60. The Personal Guarantee requires Guarantor personally cure Borrower's monetary 

breaches, including but not limited to all unpaid Secured Obligations, whether due in the normal 

course or by acceleration, which Guarantor has refused and failed to do. 

61. The Guarantor is personally liable for Plaintiffs attorneys' fees, costs and expenses 

as follows: 

-12- 580846.[ 
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Guarantor shall be and remain personally liable for ... all court costs 
and attorneys' fees, costs and expenses actually incurred by Lender 
pursuant to the Note or any other Loan Documents. 

62. The Guarantor is unable and/or unwilling to cure the Events of Default and/or other 

breaches, some of which have been summarized hereinabove. 

Third Cause of Action 

(Accounting- Borrower and Guarantor) 

63. Upon information and belief, Borrower and/or Guarantor have misappropriated, 

wasted, converted, and otherwise transferred or hypothecated the Rents received from the Property 

in violation the Loan Documents and Personal Guaranty for personal use. 

64. The full extent of Borrower's and/or Guarantor's misappropriation of Rents 

received from the Property is unknown to Plaintiff. 

65. Upon information and belie±: an accounting of Borrower's and/or Guarantor's 

personal property, assets, and accounts is necessary to ascertain the full extent of Rents received 

from the Property that have been improperly taken by Borrower and/or Guarantor. 

66. There is no adequate remedy at law by which to obtain such an accounting, 

therefore, Plaintiff requests that the court compel an accounting of all Borrower's and Guarantor's 

personal property of any nature whatsoever to ascertain the extent of Plaintiffs damages. 

67. As a result of Borrower's and Guarantor's actions, Plaintiff has been required to 

retain the services of an attorney to prosecute this claim and is entitled to be compensated for any 

costs incurred in the prosecution of this action, including without limitation, any and all costs and 

reasonable attorney's fees. 

Plaintiff requests the following relief: 

1. For judgment against Borrower in an amount in excess of $10,000.00 for Breach of 

Contract; 

2. For judgment against Guarantor in an amount in excess of $10,000.00 for Breach of 

Contract; 

3. For attorneys' fees and costs against Borrower and Guarantor incurred by Lender in 

enforcing its rights, including but not limited to, attorneys' fees and costs incorrect by bringing 
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this action; and 

4. For such other and further relief as this Court deems proper under the circumstances. 

DATED April11, 2011. 

MICHAEL F. L YN H, ESQ. 
Nevada Bar No. 8555 
mlynch@lrlaw.com 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
(702) 216-6191 (fax) 

Attorneysfor Plaintiff 
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$20,150,000.00 

FIXED RATE NOTE 
[Defeasance] 

1. BORROWER'S PROMISE TO PAY. 

LOAN NO.: 010.00001895 

March 28, ~OOT 

FOR VALUE RECEIVED, the undersigned, PALMILLA DEVELOPMENT CO., INC,, a(n) Nevada 
corporation, having an. office at ?35 West Brooks Avenue, 2na Floor, North Las Vegas, Nevada 89030 
("Borrower"), hereby unconditionally promises to pay to the order or ARTESIA MORTGAGE CAPITAL 
CORPORATION, a Delaware corporation (logether With Its successors and assigns, "Lender"), the 
principal sum of Twenty Million One Hundred and Fifty Thousand and 00/100 Dallal'$ ($20, 1 50,000.00), In 
lawful money of the United States of America wilh interest thereon to be computed from the date or 
disbursement under lhls Note at the Applicable Interest Rate (defined below), and 10 be paid In 
instaUmenll! as provided herein. Any inilially capitaliZed terms which are not spe<::ifically defined i" this 
Note shall have the 11ama meanings given to them in the Security Instrument (deftned below). 

2. INTE;REST. 

Interest on the principal sum of this Note shall be calculated on the basis of a 360-day year and 
will be payable on the basis of the actool number of days elapsed. Borrower shall pay interest at the rate 
of Five and Seventy-Five Hundredths percent (5.75%} per annum (the "Applicable Interest Rate"), If 
Borrower fails to pay any amount when due under this Note, In addition to any other rights possessed by 
the Lender, any accrued but unpaid Interest may be added to the unpaid principal and accrue Interest at 
the Default Rare (defined below). The nrst inleresl accrual period under tnls Note shall commence on 
and include the date that principal is advanced under this Note and shall end on end include the next 
tenth (1 Otlt) day of a calendar month, unless principal is advanced on the tenth (1 0111

) day of a calendar 
month, In whlch case the first Interest accrual periOd shall consist of only such tenth (10'h) day. Each 
interest accrual period thereafter shall commence on the eleventh (11 1ft} day of each calendar monlh 
during the term of this Note and shall end on and include the tenth (10"') day ol the next occurring 
calendar month. 

3. PAYMENTS. 

(a) Time and Amounts of Payments. Borrower shall pay principal and Interest by making 
payments as follows: 

(I) Accrued Interest only at the Applicable Interest Rate shall be due and payable 
(aa) on the date that principal Is advanced under this Note for the period from the date of 
disbursement hereunder lhrough and including the tenth (10111

) d~ of the current calendar month 
(if the date of disbursement hereunder Is on or after the flrst (1 ) d~ of a calendar month and 
prior to lhe eleventh (11 1

h) day of a calendar month) or the tenth (1 Dlh) day of the next succeeding 
ealenelar month (if the date of disbursement hereunder Is on or after the eleventh {11 11') day of the 
current calendar month), and (bb) on May 11, 2007, and on the eleventh (11th) day of eacfl 
calendar month thereafter up to end Including April 11, 2008; 

(ii} A constant payrnenr in the amount of U.S. $111,530.40 (the •constanr 
Payment"), on May 11, 2008, and on the eleventh (11th) day of each calender month thereafter 
up to and Including March 11, 2018; each of such payments to be applied to the payment of 
Interest computed at the Applicable Interest Rate, and the balance applied toward the reduction 
of the principal sum: and · 
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(iii) A payment of th& enUre unpaid principal balance of this Note and all accrued anr;l 
unpaid interest thereon due and payable on Aprll11, 2018 (the "Maturity Date'). 

(b) Place of Payments. The payments referred to In SeGtlon 3(a) (i) and (II) above are 
hereinafter referred to individually as a 'Monthly Pilymant', and collectively as "Monthly Payments". 
Borrower shall make its Monthly Payments and any other payments due under this Note, Including, 
without limitation, the entire unpaid prtncipal balance of this Note plus all accrued but unpaid Interest 
thereon cfue and payable on the Maturity Date, at Structured Products Servicing, Wachovla Wholesale 
Locl<box, P.O. Box 60253, Charlotte, North Carolina 28260-0253 or at a different place (InCluding, without. 
ilmitallon, to Lender's Representative) if required by the Lender. As used in this Note. the term "Lender's 
Representative• shall mean Lender or Lender's loan servlcer or agent, In each case as designated by 
Lender from time to lime. · 

{c) Application of Payments. In the abSence of a. specific detennination by Lender to the 
contrary, all p~Jyments paid by Borrower to Lender in connection with the obligations of Borrower under 
this Note and under !hEI other loan Oocumlilnts shall be applied In the following order of priority: (I) to 
amounts, other than principal and Interest. due to Lender pursuant to this Note or the other Loan 
Documents; {ii) to the portion of accrued but unpaid interest accruing allhe Applicable Interest Rate on 
this Note; and (iii) to the IJnpald principal balance of this Note.· Borrower irrevocably waives the right to 
direct the appllcaUon of any and all payments at any lime hereafter received by Lender from or on behalf 
of Borrower, and Borrower Irrevocably agrees that Lender shall have the continuing exclusive right to 
apply any and all such payments against the tflen due and owing obligations of Borrower In such order of 
priority as Lender may deem advisable. 

4. PREPAYMEN1; DEFEASANCE. 

(a) Subject to the provisions of Section 4{h) below, Borrower shell not have the ri~;~ht or 
prlvlleSJe to prepay all or any portion of the unpaid principal balance of this Note, except in connection 
with the application of Net Proceeds by Lender pursuant to Section 1.09 of the Security Instrument (which 
application shall not be subject to any Prepayment Charge (defined below)). 

(b) On or after the earlier of (I) three (3) years from the due date of the first Monthly Payment 
or ~i) the date which Is two (2) years and one (1) day artli!r the "startup day" of any •real estate mortgage 
investment conduit' or 'REMIC" (as such terms are defined In Sections 860G(a)(9) and 8600, 
respectively, of the United States Internal Revenve Code, as amended, and any related United States 
Treasury Department regulations) which may acquire the Loan, as the case may be (the "Lockout 
Expiration Date'), and provided that no Event of Default exists, Borrower may obtain a release (the 
"Release") of the Property from the lien of the Securily Instrument and the other Loan Documents 
provided that the following conditions have been satisfied (a "Defeasance"): 

(1) 

(2) 

(3) 

Borrower shall have provided Lender with not less than thirty (30) days and nol 
more than · sixty (60) d"ys prior written notice (the "Defeasance Notice") 
specifying the Monthly Payment date (the "Release Date") on which the 
Defeasance Deposit (defined below) Is to be paid or the Government Securities 
(defined below) are to be delivered, in each case In the manner hereinafter 
provldsd; 

Borrower shllll have paid to Lender all Interest accrued an~ unpaid on the 
prlnclpel balance of this Note to and including the Release Date; 

Borrower shall have paid to Lender all other sums due and payable under this 
Note, the Security Instrument and lhe other Loan Documents to and Including the 
Release Date, Including, without llmitstion, any Monthly Payment which may be 
due and payable on the Release Oate; 

·2-
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(4) 

(5) 

(6) 

(7) 

(B) 

(9) 

I 

Borrower shall have paid to Lender's Representative a $5,000.00 non-refundable 
processing fee (the "Defeasance Processing Fee"), which must be paid at the 
same time the Defeasance Notice is provided to Lender: 

Borrower shall have eitner paid to Lender's Representative the Defeasance 
Deposit or delivered to Lender's Representative the Government Securities, 
whichever Lender requires at Lender's option; 

All payments by Borrower to Lender's Representative under this Section 4 shall 
have been made in Immediately available funds, except for the Defeasance 
Processing Fee, which may be paid by check or draft; 

The proposed Defeasance and Release shall not cause the l.oan to lose its 
status as a •qualified mortgage• within the meaning of SectiOIIS 8600 and 
860G(a)(3) of the United States Internal Revenue Code, as amended, and any 
related United States Treasury Department regulations, Including without 
limitation United Stales Treasury Department Regulation 1.860{G)-2(a}: 

The Successor Borrower (defined below) shall have been established and shall 
have been approved by Lender's Representadve; 

Borrower shall have delivered to Lender the following items at least fifteen (15) 
dayS prior to the Release Date: 

(A) the Defeasance Security Agreement (defined below); 

(B) a release of the Property from the lien of the Security Instrument (for 
execution by Lender) in form and substance appropriate fer the 
jurisdiction in which the Prop&rty Is located and satisfactory to Lender's 
Representative; 

(C) a certificate of Borrower, In form end substance satisfactory to Lendel's 
Representative, certifyln9 that all of the condiUans and requirements set 
forth in this Section 4 nave been satisfied; 

(D) a certincate, in fcnn and substance satisfactory to Lender's 
Representative, from an Independent certified public accountant 
approved by Lendel's Representative, certifying that the Government 
Securities will generate monthly amounts and cash flow that are 
sufficient, wltho1.1t reltwesbnenl, to Umely pay all Scheduled Oefeasance 
Payments (denned below); 

(E) the Oereasance Opinion (defined below); 

(F) written confirmation from the applicable Rating AgencyQes) to the effect 
that such Release and substitution of Defeasance Collateral (defined 
below) wit not result in a clowngrade, withdrawal or qualilioatlon of any 
raUng In effect Immediately prior to Defeasance for any Securities; 

(G) If Lender's Representative requlrG$ Borrower to establlsfllhe Successor 
Borrower pursuant to Section 4(1)(vll) below, evidence satisfactory to 
Lender's Representative of the establishment of Successor Borrower, 
Including without limitation, the Succesaor. Borrower's original 
organizational documents: 

·3· 
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(H) the Transfer and Assignment Agreement (defined below): and 

(I) such other certillcates, documents or instruments as Lender's 
Representative may reasonably request. 

(c) Borrower shall have paid to Lender's Represenlatlve ell costs and expenses (including, 
without limitation, Rating Agency(les)', consultants', accountants' and attorneys' fees, costa and 
expenses} incurred by lender's Representative In connectiM with tne maners referred to in thiS Section 
4, InclUding, without llmita1fon, all costs and expenses incurred in connection with the review of the 
proposed Defeasance Collateral, the preparation of the Defeasance Security Agreement (and any related 
documentation) and the establishment· and malnt&nanee of the successor Borrower, and any 
administrative expenses end applicable fedarar income taxes essociatad with or incurred by the 
Successor Borrower. 

(d) The Defeasance Deposit (if required by Lender pursuant to Section 4(b)(5) above) sllaU 
be used by Lender's Representative to purchase the Government Securities, In connecllon therewith, 
Borrower hereby Irrevocably appoints Lender's Representative as Borrower's agent and attorney-in-fact, 
which appointment is coupled with an interes~ for the purpose of using the Defeasance Deposit to 
purchase or cause to be purcha$ed the Government Securities, Borrower, pursuant to the Defeasance 
Security Agreement or other appropriate documents, shall authorize and direct that the payments 
received from the Govemmant Securities be made directly to lender's Representative and applied to 
satisfy the obligations of 1he Bori'Qwer under thi~J Note, including without limitation, this Section 4. 
Borrower specifically agrees that all power granted lo Lender under thla Section 4(d) may be assigned by 
Lender to Its successors or assigns as holder o! this Note. 

(e) Upon satisfacUon of all the terms and conditions or Sections 4(b) ancJ {c) above, the 
Property shall be released from the lien of tfle Security Instrument and the other Loan Documents and the 
Defeasance Collateral shall constitute the sole collateral which shaU secure this Note. Lender will, at 
Borrower's sole expense, execute and deliver any agreements reasonably requested by Borrower to 
release the Property from the lien of the Security Instrument and fhe other Loan Documents. After 
payment of the Defeasance Deposit or delivery of the Government Securities pursuant to SecUon 4(b}(5) 
above, notwithstanding any statement to the contrary contained In this Nota or In any of the other loan 
Documents, this Note cannot be prepaid In whole or In part or be the subject of any further Defeasance. 

(I) For the purposes of lhls Section 4, the following terms shall have the foUO\vlng meanings: 

(I) The term "Defeasance Collateral" shall mean, individually or collectively, as the 
case may be, the Defeasance Deposit and the Government Securities and the proceeds thereof. 

(ii) The term 'Defeasance Oepostt• shall mean an amount equal to the sum or: (1) 
the amount which will be sufficient to purchase lhe Government Securities necessary to meet the 
Scheduled Defeasance Payments (Including, without limitation, Lender's Representative's 
estimate or administrative expenses and applicable federal Income taxes associated with or to be 
incurred by the Successor Borrower during the remaining term of, ancl applicable to, the Loan); 
(2) any revenue. documental}' stamp or intangible taxes or any Other tax or charge due In 
connection with the transfer of this Note or otherwise required to accomplish the agreements ol 
this Section 4; and (3) all fees, costs and expenses Incurred or to be incurred by Lender In the 
purchase and holding orthe Government Serunues; 

(ill) The term "Oefeasanac Opinion" shall mean an opinion of counsel In form and 
substance satisfactory to Lender's Representative, from counsel approved by Lender's 
Representative, stating, among other things, (A) that the Defeasance Collateral has been duly 
and validly assigned and delivered to Lender's Representative and that Lender has a legal, valid, 
perfected, nrst priority lien on end security Interest in the Defeasance Collateral, and (8) that if the 
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holder of this Note shall at the time of the Release be a REMIC, (1) the Defeasance Collareral 
has been validly assigned to the REMIC trust which hOlds this Note (lhe "REMIC TrlHit"), (2} the 
Defeasance has been effected In accordance wlrh the requirements of United S!Btes Treasury 
Department Regulation 1.860(G)-2(a)(8), as such regulation may be amended or substituted from 
time to time, and will not be treated as an exchange pursuant to Section 1001 of the U11ited 
Stales Internal Revenue Code and (3) the tax qualification and status ot the REMIC Trust as a 
REMIC will not be adversely affected or Impaired as a result of the Defeasance; 

(lv) The term "Defeasance Security Agreeme11t'' shall mean a security egreement, 
In form and substance satisfactory to Lender's Representative, together with such other 
instruments, agreements and representations and warranties as may be required of Borrower by 
Lender's Representative In order to perfect upon the delivery of the Defeasance Security 
Agreement a first priority lien on and security inte~est in the Defeasance Collateral in favor of 
Lender In conformity with all applicable stale and federal laws governing the granting of such 
security Interests, which Defeasance Security Agreement shall provide, among other things, lhal 
any excess received by Lender rrom the Defeasance Collateral over the amount payable by 
Borrower hereunder shall on the Release Date be refunded to Borrower and shall thereafter, 
promptly following each Monthly Payment c:Jate and the MatlJI'Ity Date, be refunded to Successor 
Borrower; 

(v) The term "Government Securltl•s' shall mean U.S. Treasury Obligations 
(defined below) or Non·U.S. Treasury Obligations (defined below) which (1) are duly endorsed by 
the holder thereof as directed by Lender's Representative or are accompanied by a volld written 
instrument or transfer in rorrn and substance satisfactory to Lender's Representative (Including, 
without limitation, such instruments, egreemeniS and representations and warranties as may be 
required by Lender's Representative or by the depositary holding the Govemment Securities or 
the Issuer thereof, as the case may be, to effectuate book-entry transfers and pledges through 
the book-entry raciiiUes of such deposiiElry) In order to perfect upon the delivery of the 
Defeasance Security Agreement the lirst priority security Interest therein in favor of Lender In 
conformily with all applf<:able state end federal l11ws govemlng the gnsn!lng of such security 
Interests and (2) which provide payments which ere (A) pay~;~ble on or prior to, but as close as 
possible to, all successive Monthly Payment datas after the Release Dale, and prior to but as 
close es possible to the Marurity Date and (B) In amounts equal to or greater than the amounts 
necessary to meet the scheduled payments of principal end Interest due under this Note on such 
dates plus the Lender's Representalivo's estimate of edministrative expenses and appllcablo 
federal Income taxes associated wllh or to be Incurred by the Successor Borrower during the 
term of the Loan (tne "Scheduled Defeasance Payments"); 

(vi) The term "Non.u.s. Treasury Obligations• shall mean non-callable, fixed-rate 
obligaUons, oltler than u.s. Treasury Obligations, that are •govemment securities• within the 
meaning of Section 2(a){16) of the Investment Company Act of 1940, aa amended; 

(vii) The term •suc:cessor Borrower" shalt mean an enllly established by either 
Borrower or Lender's Representative, whichever Lender requires at Lender's option, Wlllch 
satisfies Lender's Representative's requirements (Including, wllhotll limitation single purpose 
entlty bankruptcy remoteneu criteria) and which hos been approved by Lender's Representative; 

(vfli) The term "Tnnsf11r and Assignment Agreement" shall mean an agreement In 
form and substance saUsfactory to Lender's RepresentaUve, together with suth other 
Instruments, agreements and representations and warranties as may be required or Borrower by 
lender's Represenrallve, pursuant ro which, amon9 other things: (A) Borrower shall transfer and 
assign all obllgallons, rights and dulles under and to this Note together with the pledged 
Defeasance Collateral to the Successor Borrower: (B) Successor Borrower shall assume lhe 
obligations of Borrower under this Note and the Defeasance Security Agrvement and Borrower 
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shall be relieved of Its obligations thereunder, except that Borrower shall be required to p;rform 
its·abligatlons pursuant to this Section 4; and (C) Borrower shall pay $1,000 to the Successor 
Borrower as consideration for Successor Borrower assuming the Borrower's obligalions under 
this Note and the Defeasance Security Agreement. Notwithstanding anything to the contrary in 
the Security Instrument, except as provided In this Section 4, no other transfer/assumption fee or 
processing fee (Including, without limitation, the transfer fee and processing fee referred to In 
Section 1.15 of 111e Securlly Instrument) shall be payable upon a transfer of the Note In 
accordance with the terms and conditions of this paragraph; and 

(lx) The term ·u.s. Treasury Obligations" shall mean direct, non-<:allable, fixed-rate 
obligations of the United Slates of America. 

(g) Notwithstanding the fact that prepayments are prohibited except as expressly set forth in 
this Seclion 4, if this Note Is prepaid (other than a prepayment pursuant to Section 4(h) below or in 
connection with the application of Net Proceeds as referred Ia in Section 4(a) above), In full or In part, by 
operation of law, Borrower's derault or otherwise, or following an Event of Default and acceleration of this 
Note, If a tend11r of payment of the amount necessary to sausry the indebtedness evidenced by lhls Note 
and secured by the Security Instrument Is made at any time prior to foreclosure sale, or during any 
redemption period after foreclosure, there $hall be payable Jo Lender, at the same time, (i) accrued and 
unpaid Interest on the portion of the principal balance of this Note being prepaid to and including the date 
or prepayment, (II) unless prepayment Is tendered on the eleventh (11th) day of a calendar month, an 
amount equal to the Interest that would have accrued on the amount being prepaid from the date of 
prepayment to and including the tenth (1011r) day of the current calendar month (If prepayment Is tendered 
on or after the flrs! (1 ") day of a calender month and prior to the eleventll (11111

) day of a calendar month) 
or the tenth !10111

) day of the next succeecllng calendar month (if the prepayment iS tendered after the 
eleventh (11 1 

) day of a calendar month) (which amount shall constitute additional conslderaUon for the 
prepayment), (IIi) all other sums then due under this Note, the Security Instrument and the other Loan 
Documents, (lv) to the maximum extent permitted by law, a Prepayment Charge, and (v) an additional 
prepayment oonslderetlon equal to five percent (5%) of the outstanding principal balance of this Note. 

"!'repayment Charge~ shall mean an amount determined as of the date of any prepayment or 
acceleration of this Note, which will be the greater of (a) 1% of the principal amount prepaid, or (b) thll 
amount obtained by subtracting (I) the sum of (x) the unpaid principal amount being prepaid, plus (Y) the 
amount of Interest thereon accrued to the date of such prepayment or acceleration, as the case may be, 
from (II) the sum of the Current Values (defined below) of all amounts of principal and Interest on this 
Note being prepaid or accelerated that would otherwise have become due on and after the date of suCh 
determination if this Note was not being prepaid or accelerated. The "Current Value" of any amount 
payable means sueh amount discounted (on a semiannual basis) to Its present value on the date or 
determination at the Treasury Yield (defined below) per annum In accordance with the following formula: 

Currant Value = 
Amount Pa~able 

(1 ... d/2) 

where "d" is the Treasury Yield per annum aXJ)ressed as a decimal and •n• Is an exponent (which 
need not be an Integer) equal to the number of semlanrwal periods and portions thereof (any sud\ portion 
of a period to be detennlned by dividing the number or days In such portion of such period by the total 
number of days In such period, both computed on the basis of a 3()-day month aod a 360-day year) 
between the date of $UCh determination and the due date or the amount payable. For such purpose, the 
due date of any amount or principal of this Note baing partially prepaid means the date or dates as of 
which such amount Is to be credited nrst against the Borrower's obllgallon to make 1he scheduled 
payment of principal on the Maturity Date, then, to the extent of the prlnclpel being prepaid, to each 
preceding scheduled required lnstsUrnent of principal pursuant to this Note. The •treasury Yield" stlall 
be determined by reference to the most recent Federal Reserve Statistical Release H.15(511iJ)whieh has 
become publicly avaUable at least two (2) buslneas daya prior to the date fixed for prepayment or the 
acceleration date (or, If such StalisUcal Release Is no longer published, any publicly available source or 
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simii<lr market data) and shall be the most recent weekly average yield on actively traded U.S. Treasury 
securities adjusted to a constant maturity equal to the then remaining Weighted Average Life to the 
Maturity (defined below) of this Note (the 'Remaining Life"). If the Remaining Life is not equal to the 
constant maturity of a U.S. Treasury security for which a weekly average yield Is given, the Treasury 
Yield shall be obtained by linear Interpolation (caiCtllaled to the nearest one-twelfth (1/12) of a year) from 
the weekly average yields of (a) the actively traded U.S. Treasury security wltn the constant maturity 
closest to and greater than the Remaining Life or this Note, anel (b) the actively traded U.S. Treasury 
security with the constant maturity closest to and less than the Remaining Life of this Note, except that If 
the Remaining Life Is less than one (1) year, the weekly average yield on actively traded U.S. Treasury 
securities adjusle4 to a constant m11turity of one (1) year shall be used. 'Weighted Average Life to 
Maturity" means, as applied to this Note at any date, the number of yea!'$ obtained by dividing {x} the 
then outstanding principal amount or this Note Into (y) the total of the products obtained by mutliplylng (A) 
the amounl of each then·remalnfng required principal payment Including payment at the Maturity Date, In 
respect thereof, by (B) the number of years (calculated to the nearest one-twelrth (1112)} which will elapse 
between such date and the dale on which such payment Ia to be made. 

Borrower shall pay the Prepayment Charge as provided above whether or not prepayment ts 
voluntary or involuntary, including, without limitation, any prepayment due to the acceleration of lhe 
outstanding principal balance or lhJs Note as a result of the occurrence of an Event of Default, 

(h) Notwlthslandlng anything to the contrary herein, provided no event of Default exl$ts and 
so long as no Defeasance has occurred, from and after the due date of the Monthly Payment that I$ two· 
(2) months prior to the Maturity Date, Borrower may prepay lhe unpaid principal balance of this Note in 
whole, but not In part, provided tllat the following conditions have been satisfied: (I) Borrower snail have 
provided Lender with not less than thirty (30) or more than sixty (60) days prior written notice (the 
"Prepayment Notice') specifying the Monthly Payment date on which prepayment is to be made (the 
"Prepayment Date"); (ii) Borrower shall have paid to Lander all accrued and unpaid Interest en the 
outstanding principal balance of this Note to and Including the Prepayment Date; (iii) unless prepayment 
is tendered on the eleventh (11th) day of a calendar month, an amount equal to the intere$1 that would 
have accrued on the amount being prepaid from the date of prepayment to and including the tenth (1011

) 
day of the C\lrrent calendar month (If grepayment is tendered on or after the first (1'1~ day of a calendar 
month and prior to the eleventh (11 ) day of a calendar month) or the tenth (10 ) day of lhEt next 
succeeding calendar month (if the prepayment is tendered after the elevenlh (11"') day of a calendar 
month) (which amount shall conslitute addiUonal consideration for the prepayment); and (iv) Borrower 
shall have paid to Lender all other sums then due under this Note, the Security Instrument and tfle other 
Loan Documents. 

5. BOR~OWER'S FAILURE: TO PAY AS REQUIRED. 

(a) late Charges for Overdue Payments. If Lender has not reoelved the full amount of any 
Monthly Payment by the date It is due, Borrower shall pay a late charge to Lender. The amount of sucl! 
late charge will be four percent (4%) of such overdue payment Which shall be calculated as of tile date 
such payment was originally due. Borrower will pay such late charge promptly but only once on each late 
payment. Such late charge represents lhe reasonable estimate of Lender and Borrower of a fair average 
compensation for the loss lhal may be sustained by Lender due to the failure of Borrower to make timely 
Monthly Payments. such tate el'large shall be paid without prejudice to the riglll of L.e,der to collect any 
othar amounts provided to be paid upon an Event of Default, Including without llmitaUon interest at the 
Default Rate, or to declare a default hereunder, under U'le Security Instrument or under any of the olher 
Loan Documents. Borrower recognizes (i) that Its default in making, when due, any payment under this 
Note or under any of the other loan Documents, or the occurmnce of any other Event of Default, will 
result In {x) Lender Incurring additional expenses In servicing and administering the Loan, (Y) In toss to 
the Lender of the use of the overdue payment and (.%.) frustration to Lender In meeting Ita other financial 
and loao commitments, and (10 that the damages caused thereby would be extremely difficult and 
impractical to ascer1aln. Borrower agrees (aa) that an amount equallo 6Uch late charge plus the acaual 
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of Interest at the Default Rate pursuant to Section 5 below Is a reasonable estimate or the damage to 
Lender In the event of an overdue payment and (bb) that the accrual of Interest at the Default Rate 
following any other Event of Defeull Is a reasonable estimate of the damage to Lender in the event or 
such other Event of Default, regardless of whether there has been an acceleration of this Note. 

(b) Defaull and Acceleration; Default Rata. If any payment required in this Note 
(Including, without limitation, any Monthly Payment) or any other payment under any of the Loan 
Documents is not paid on or prior to the date when due after the expiration of any eppllcable notice and 
grace periods expressly provided in the Loan Documents, or on the happening of any other Event of 
Default, then the whole of the principal sum of this Note, {I) Interest, default interest, Prepayment Charge, 
late charges and other sums, as provided in this Note, the Security Instrument or the other Loan 
Documents, (ii) all other monies agreed or provided to be paid by Borrower in this Note, the Security 
Instrument or the other Loan Documents, (Iii) all sums advanced pursuant to the Security Instrument to 
protect and preserve the Property and the lien and the security interest created thereby, and (iv) aU sums 
advanced and costs end expenses Incurred by lender in conneolion with the Indebtedness evidenced by 
the Loan Documents or any part thereof, any renewal, extension, or change of or substitution thereof, or 
the ilcqulsition or perfection of the security therefor, whether made or Incurred at the request of Borrower 
or Lender, shall without notice become Immediately d~o~e and payable at the option of Lender, together 
with all the Interest that Borrower owes on such amounts at lhe Default Rate. The "Default Rate' Is 
equal to the Applicable Interest Rata plus rour percent (4%), and shall acaue from and after the data any 
such payment was originally due (wiltlout taking into account any applicaqle notice or grace periods). 
This provision shall not be deemed to excuse a default hereunder or an Event of Default under the 
Security Instrument and shall not ba deemed a waiver or any other rights Lender may have, Including lhe 
right to declare lhe entire unpaid prinCipal balance and e~ccrued Interest Immediately due and payable. 

(c) No Waiver by Lender. 

(i) lender shall not be deemed to have waived any of Its rights or remec:lles under 
this Note unless SI.ICh waiver is expressed In writing by Lender, and no delay or omission by 
Lender In exercising, or failure by lender on any one or more occasions to exercise, any of 
Lender's rights hereunder or under the Loan Documents, or at law or in equity, including, without 
limitation, Lender's rlgh~ after the occurrence of any Event of Default, to declare the enUre 
Indebtedness evidenced hereby Immediately due and payable, shall be construed as a nova~on 
of this Note or shall operate as a waiver or prevent the &ubsequent exercise of any or all such 
rights. 

Qi) Acceptance by Lender of any portion or all of any sum payable hereunder, 
whether before, on or after the due date or such payment shaft not be a waiver of Lender's right 
either to require prompt payment when due of all olher sums payable hereunder or to exercise 
any of Lender's rights, powers and remedies hereunder or under the Loan Documents. A waiver 
of any right In writing on one occasion shall not be construed as a waiver of Lendef's rights to 

. Insist thereafter upon strict oompllance with the terms hereof without previous notice ot such 
Intention being given to Borrower, and no exercise of any right by Lender shall c:onslltute or be 
deemed to constitute an elecUon of remedies by Lender precluding lhe subsequent exercise by 
Lender of any or all of the rights, pmyers e!ld remedies avellable to It hereunder or under the 
Loan Documenls, or at law or in equity. Borrower hereby expressly waives the benefit of any 
statute or rule of law or of equity now provided, or which may hereaner be provided, which would 
produce a result contrary to, or In conflict with, the foregoing. 

(Iii) Even If, at a time when an Event of Default has occurred, Lender does not 
accelerate the amounts due under lhls Note and the other Loan Documents and require Borrower 
to pay all such amounts lmmodlately In full as described above, Lender shall still have the right to 
do so eta later lime If such Event of Default Is continuing, or upon the occurrence of another 
Event of Default. 

-a. 
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(d) Payment of Lender's Costs and Expenses. If Lender has required Borrower to pay 
immediately in full as described above, the Lender shall have the right to be reimbursed by 6orrower for 
all of Us costs and expenses in enforcing this Note to the extent not prohibited by applicable law. Those 
expenses include, for example, attorneys' fees, costs and expenses. As used ln this Note, "attorneys' 
fees, costs and expenses" shall mean the reasonable attorneys' fees and the costs and expenses of 
counsel to Lender (including without limitation in-house counsel employed by Lender), which may Include, 
withoutllmttaUon, printing, duplicating, telephone, fax, air freight and other charges, and fees billed for law 
clerks. paralegals, librarians, expert witnesses and others not admitted to the bar but performing services 
under the suparvision or an altorney and all such fees, costs and expenses Incurred with respect to trial, 
appellate proceedings, arbitrations, out-of·court negotiations, wort<outs and seltlements, and bankruptcy 
or insolvency proceedings (including, but not limited to, seeking relief from stay In bankruptcy 
proceedings}, and whether or not any action or proe~dln{l Is brought or Is concluded with respeclto the 
matter for which such fees, costs and expenses were Incurred. Lender shall also be entitled to Its 
attorneys' fees, costs and expenses Incurred In any post-judgment action or proceeding to enforca and 
collect the judgment. This Section 5(d) is separate and several, shall survive the discharge of this Note, 
end shell survive tha merger of this Note Into any jud{lment on this Note. 

6, NOTICES. 

All notices required or permitted hereunder shall ba given and become effective as provided in 
the Security Instrument. 

7. WAIVERS. 

Borrower and all others who may become liable for the payment or all or any part of the 
Indebtedness evidenced by this Note do hereby severally waive presentment and demand for payment, 
notice of dishOnor, protest and notice of protest and non-payment and all other notices of any kind, 
except those notices for which the Loan Documents expressly provide. No release of any seoorlty for the 
Note or el<tension or time for payment or this Note or any lnstalfment hereof, end no alteration, 
amendment or waiver of any provision of this Note, the Security Instrument or tha other Loan Documents 
made by agreement between Lender or any other person or party shall release, modify, amend, waive, 
extend, change, discharge, termtnale or affect the liability of Borrower, and any other person or entity Wl'lo 
may become liable for the payment of all or any part of the indebtedness evidenced by this Note, the 
Security Instrument or the other Loan Documents. No notice to or dem<~nd on Borrower shall be deemed 
to be a waiver of the obligation of Borrower or of the rlghl of Lender to take further action without further 
notiCe or demand as provldad for In this Note, the Security Instrument or the other Loan Documents. 

8, SECURED NOTE. 

The obligations of Borrower under this Note are secured by that certain Commercial Dead of 
Trust, Security Agreement. Fixture FiRng Financing Statement end Assignment of Leases, Rents, Income 
and Profits (the •security Instrument'), of even date herewith, which contains provisions for acceleration 
of the entire Indebtedness secured hereby upon the happening or certain events. 

9, ·TRANSFER. 

Upon the transfer of this Note, Borrower hereby waiving notice of any such transfer, L.ender may 
deliver alllhe collateral mortgaged, granted, pledged or assigned pursuant to the Security Instrument and 
the other Loan Documents, or any part thereof, to the transferee who shall thereupon become vested wHh 
all the rights herein or under applicable law given to Lender with respect thereto, and Lender shall 
thereafter forever be relieved and fully discharged from any liability or responsibility In the matter, but 
Lender shall retain all rights hereby given to It with respect to any liabilities and the collateral not so 
transferred. 

.g. 
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. 10. EXCULPATION. 

Except with respect to the matters set forth In subsections (a} and (b} below, Lender's source of 
satisfaction of the Indebtedness evidenced by this Note and all other covenants and obllgaUons under this 
Note and any other of the Loan Documents shall be limited to the Property, and Lender shell not seek to 
procure payment out of other assets of Borrower, or seek a judgment (except as hereinafter provided) for 
any sums which are or may be payable 1.mder this Note or anv other of the Loan Documents, or claim or 
seek judgment f<Jr 11ny deficiency remaining after foreclosure of the Security Instrument: provided, 
however, that the foregoing clause shall not preJudice the right of Lender to enforce the lien of the 
Security Instrument or other security given for tne payment thereof or to exercise any of Its remedies at 
taw other than the entry of a personal money judgment against the Borrower. The foregoing 
notwithstanding: 

(a) Borrower shall be and remain personally liable for all tosses, costs, damages, or 
expenses incurred by Lender In the following Instances: 

(i) failure to pay or cause to be paid Taxes (except to the extent that Borrower has 
deposited funds with Lender pursuant to the Security Instrument for the purpose of paying such 
ilems) or to pay or cause to be paid charges for labor or materials. or other charges which can 
create liens on any portion of the Property; 

(li) as a result of waste (except ordinary wear end tear), arson committed or 
lnstigatecl by Borrower, any Guarantor or any partner, member or shareholder In Borrower, or a 
violation of the provisions In the Security Instrument regarding removal, demolition or structural 
alteration of any portion of the Property; · 

(iii) breach ot failure to perform or comply with any of the Insurance provisions ollhe 
Loan Documents; 

(iv) all court costs and reasonable attorneys' fees, costs and expenses actually 
Incurred by l.ender pursuant to the Note or any other Loan Ooeumen!; 

(v) Borrower's breach or failure to perform or romply with Section 1.03 (captioned 
"Huardous Waste") of the Security Instrument, or Borrower's or any Guarantor's breach or 
failure to perform or comply with the provisions of the Environmental Indemnification Agreement 
of even date herewith executed by Borrower for the benefit or Lencler; 

(vi) misapplication of or failure to deliver to Lender (In accordance with lhe terms of 
the loan Documents) the following: (1) any Insurance or condemnation proceeds; (2) rents, 
Issues or profits received by Borrower/Guarantor or its agent after Lender makes written demand 
therefor pursuant to any Loan Document. or (3) prepaid rents or tenant security deposits; or 

(vii) violation of any of the provisions of Sections 1.29 and 1.30 (captioned "Single 
Purpose Entity" and "ERISA", respectively) of the Security Instrument 

(b) Borrower shall be and remain personally liable without exculpation or Umitation of Uabllity 
whatsoever for the entire amount of the Indebtedness evidenced by the Note (including all principal, 
Interest, ancl other charges) and all other sums due or to become due under the other loan Documents, 
whether et maturity or by acceleration or otherwise, in the following instan<:es: 

(I) violation of any of the provisions of Sections 1.15(c) and (d) of the Security 
lns!rument (captioned, "No SaleJ!:ncumbrance• and "Permitted T~nsfers•, respectively); 

·10-
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(ii) fraud or Intentional misrepresentation in connection with the Property, Loan 
Documents, or Loan Application; 

(iii) the Slabifized Operating Threshold (as defined in the Reserve Agreement or 
·even date herewilh executed by Borrower in connection with the Loan) Is not salislled, provided 
there shall no liability under this Subsection 10(b)(fli) from and after the date such Stabilized 
Operating Threshold has nrst been satisfied; Clr 

Qv) the Property or any part thereof becomes an asset in: (1) a voluntary bankruptcy 
or insolvency proceeding commenced by Borrower: or (.2) an Involuntary bankruptcy or 
insolvency proceeding in which: (A) such proceeding was commenced by any entity controlling, 
controlled by or under common control with Borrower (individuall:~ or collectively, "Affiliate"), 
Including but not limited to any creditor or claimant acting lo concert with Borrower or any Affiliate; ' 
or (6) any Affiliate objects to a motion by Lender for relief from any stay or Injunction from the 
foreclosure of the Security Instrument or any other remedial action permltt.ed under !he Note, 
Security Instrument or other Loan Documents. 

11. SAVINGS CLAUSE, 

Notwithstanding any provisions In tllis Note or in the Security lnstrumeot to the contrary, the total 
liability fer payments In the nature of Interest. including, without limitation, prepayment charges, default 
Interest and late fees, shall not exceed the limits Imposed by the laws of the State where the Property Is 
located or the United States of America relating to maximum allowable charges of Interest. Lender shall 
not be entitled to receive, collect or apply, as Interest on the indebtedness evidenced by the Note, any 
amount in excess of the maximum lawful rate of Interest permitted to be charged by applicable law. If 
Lender ever receives, collects or applies as Interest suCh amount which would be excessive interest, 
such amount shall be applied to reduce the unpaid principal balance of this Note·, and any remaining 
excess shall be paid over to person or persons legally entitled !hereto. 

12. JOINT AND SEVERAL OBLIGATIONS. 

If this Note Is signed by more than one party, all OQIIgatloos herein contained shall be deemed to 
be the Joint and several obligations of each party executing this Note. Any married person signing this 
Note agrees that recourse may be had against community assets and against his or her separate 
property for the satisfaction of all obligations contained herein. 

13, WAIVER OF TRIAL BY JURY. 

BORROWER AND LENDER HEREBY IRREVOCABLY WAIVE TO THE FULLEST EXTENT 
PERMITTED BY lAW, ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, PROCEEDING, CLAIM, OR 
COUNTERClAIM ARISING OUT OF OR RELATING TO THE SECURITY INSTRUMENT, THIS NOTE 
ANO/OR ANY OF THE OTHER LOAN DOCUMENTS OR ANY ACTS OR OMISSIONS OF LENDER IN 
CONNECTION THeREWITH. 

14. OFFSETS. 

No indebtedness evidenced by this Note shall be deemed to have been offset or to be offset or 
compensated by all or part or any claim, cause of action, counterclaim or cross claim, whether liquidated 
or unliquidated, which Borrower or any successor to Borrower now or hereafter may have or may claim to 
have against Lender; and, In respect to the Indebtedness now or hereafter seeured hereby, Borrower 
waives. to the fullest extent permitted by law, the benellts of any taw which authorizes or permits such 
onsets. 

-11· 
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15. MISCELLANEOUS. 

(a) Remedies Cumulative. The remedies of Lender as provided herein and In any other 
Loan Document, or any one or more of them, or al law or In equity, shall be cumulative and concurrent, 
and may be pursued singly, successively, or together at the sole discretion of Lender, and may be 
exercised as oftel\ as oecasloll thereof shall occur. 

(b) Severability. Every provision ol lhis Note is intended to be severable. In the evant any 
term or provision hereof is declared by a court of competent jurisdiction to be illegal or Invalid for any 
reason whatsoever, such illegal or Invalid term or provision shall not affect the balance of the terms and 
provisions hereof, which terms and provisions shall remain binding and enforceable. . 

(c) Headll'lgs. The headings and captions of various Sections of this Note are for 
convenience of reference only and are not to be conslrued as daflnlng or limiting, In any way, the scope 
or Intent or the provisions hereof. 

(d) Ooveming Law. This Note shall be governed by and construed and enforced In 
accordance with the laws of the State where the Property is located. 

(e) Amendments. This Note, and any provisions hereof, may not be modified, amended, 
waived, extended, changed, discharged or terminated orally or by any act or failure to act on the part or 
any party, but only by an Instrument In wrillng signed by the Party against whom enforcement or any 
modification. amendment, waiver, extension, change. discharge or termination Is sough!. 

(1) Interpretation. Whenever the context may require, any pronouns used herein shall 
include the corresponding masculine, feminine or neuter forms, and the singular form of nouns and 
pronouns &hall include the plural and vice versa. 

(g) Submission and Consent to Jurisdiction. Borrower, In eon!lideratlon of making the 
loan evidenced b)' this Note, agrees that all actions or proceedings arising directly, indirectly or otheiWise 
In connection with this Note shall be litigated, at Lender's election, only In courts having a situs within the 
county and State where the Property Is located, In any jurisdiction in which the Borrower (or any Individual 
or entity comprising the Borrower) may reside or hold assets, or in any one or mpre of the foregoing 
jurisdictions and Borrower hereby consents and submits to the jurisdiction of any local, state or federal 
court located !herein. Borrower Irrevocably waives the defense of Inconvenient forum to the maintenance 
ol such action or proceeding. Borrower httreby consents to service of process by any means permitted 
by applicable law. 

(h) Clerical Error. In the event Lender at any time discovers that this Note, the Security 
Instrument or any other Loan Document contains an error that was caused by a clerical mistake, 
calculation error, computer malfunction, printing error or similar error, Borrower agrees, upon notice from 
Lender, to re-exeeute any documents that are necessary to correct any such error(s). Borrower further 
agrees that Lender will not be liable 10 Borrower for any damages Incurred by Borrower that ere direc:tly 
or Indirectly caused by any such error(s). 

(I) l.oet, Stolen, Destroyed or Mutilated Loan Doell menta. In the event of the los11, theft 
or destruction of thl!l' Note, the Security lnstrumenl, or any other Loan Document, or In the event or the 
mutilation of any of the Loan Documents, upon Lender's surrender to Borrower of the mutilated Loan 
Document, Borrower shan elCecule and deliver to Lencklr a Loan Document in form and content Identical 
to, and to serve as e replacement of, the lost, stolen, destroyed, or mutilated Loan Dooument and such 
replacement shall have the same force cmd effec::t as the lost, stolen, destroyed, or mutnated Loan 
Document, and may be treated for all purposes as the original copy of such Loan Document. 

·12· 
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0) Time Is of the Essence. TIME IS OF THE ESSENCE IN THE PERFORMANCE OF 
EACH PROVISION OF THIS NOTE. 

(k) Legislation Affecting Lender's Rights. If enactment or expiration of applicable laws 
has the effect of rendering any material provision of this Note or the Security Instrument unenforceable 
according to Its terms, Lender, al Its option, may require Immediately payment in full of all sums 
evidenced by this Note and may Invoke any remedies pennltted under lhe Loan Documents. 

(I) Disbursements. Funds representing the proceeds of the Indebtedness evidenced 
hereby which are disbursed by Lender by mall, wire transfer or other delivery to Borrower, to escrows or 
otherwise for the benefit of Borrower shall, for all purposes, be deemed outstanding hereunder and to 
have been received by Borrower as of the date or such mailing, wire lransfer, or other delivery and until 
repaid, notwithstanding the fact that such funds may not at any time have been remitted by such escrows 
to Borrower or for Borrower's benefit. 

(m) Exempted Transaction. Borrower agrees that (I) the payment obllgaUons evidenced by 
this Note and the other instruments securing tllls Note are exempted transactions under the Truth in 
Lending Act 15 USC § 1601, et seq.; (li) the proceeds of the Indebtedness evidenced by this Note wil not 
be used for the purchase of registered equity securities within the purview or RegulaHon "U" issued by the 
Board of Governors of the Federal Reserve System: and (iii) on the Maturity Date, Lender shall not have 
any obligation to refinance lhe indebtedness evidenced by this Note or lo extend further credit to 
Borrower. 

[SIGNATURE PAGE(S) ATTACHED) 
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IN WITNESS WHEREOF, Borrower has duly executed this Note as of the day and year first 
above written. 

PALMILLA DEVELOPMENT CO., I C., 
a Nevada corporation 

By; 
Hagal Rap 

Borrower Taxpayer 10/SSN: 20·0520319 

016075/270010/~21954~ 4 

·14· 
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Exhibit ''2" 

Exhibit "2'' 
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LOAN NO. 010-00001895 

LIMITED RECOURSE OBLIGATIONS GUARANTY 

THIS LIMITED RECOURSE OBLIGATIONS GUARANTY (this "Guaranty"), is made and 
entered into as of March 28, 2007, by HAGAI RAPAPORT (whether one or more. "Guarantot"), to and for 
the benefit of ARTESIA MORTGAGE CAPITAL CORPORATION, a Delaware corporation, and its 
successors andfor assigns ("lender''). All initially-capilalized terms used herein wilhout definition shari 
have the meanings given such terms in that certain Fixed Rate Note (together with all modifications. 
extensions, renewals and replacements thereof, the "Note") of even date herewith, in the amount of 
Twenty Million One Hundred and Fifty Thousand and 00/100 Dollars ($20,150,000.00), made payable by 
PALMILLA DEVELOPMENT CO., INC., a(n) Nevada corporation ("Borrower"), to the order of Lender. 

1. Guaranteed Obligations. rn order to induce lender to loan to Borrower the sum of 
Twenty Million One Hundred and Fifty Thousand and 00/100 Dollars ($20,150,000.00) (the "Loan"), 
evidenced by the Note, the undersigned hereby unconditionally, irrevocably, jointly and severally 
guarantee(s) to Lender and to its successors, endorsees and/or assigns the full and prompt payment 
when due, by acceleration or otherwise, of all amounts owing by Borrower to Lender under the Loan 
Documents (as defined in the Security Instrument), subject, however, to the limitations on Lender's 
recourse set forth in Section 2 berow. 

2. Lim[tations on Recourse. Except with respect to the matters set forth in subsections (a) 
and (b) below, Lender's source of satisfaction of the indebtedness evidenced by the Note and all other 
covenants and obligations under the Note and any other of the Loan Documents shall be limited to the 
Property (as defined In the Security Instrument). and Lender shall not seek to procure payment out of 
other assets of Guarantor, or seek a judgment (except as hereinafter provided) for any sums which are or 
may be payable under the Note or any other of the Loan Documents, or claim or seek judgment for any 
deficiency remaining after foreclosure of tha Security Instrument: provided, however, that the foregoing 
clause shall not prejudice the right of Lender to enforce the lien of the Security Instrument or other 
security given for the payment thereof or to exercise any of its remedies at law other then the antry of a 
personal money judgment against the Borrower. The foregoing notwithstanding: 

(a) Guarantor shall be and remain personally rlable for all losses, costs. damages, or 
expenses incurred by Lender in the following instances: 

{I) failure to pay or cause to be paid Taxes (except to the exten1 that 
Borrower has deposited funds with Lender pursuant to the Security Instrument for the purpose of 
paying such items) or to pay or cause to be paid charges for labor or materials, or other charges 
which can create liens on any portion of the Property; 

{ii) as a result of waste (except ordinary wear and tear), arson committed or 
instigated by Borrower, any Guarantor or any partner, member or shareholder in Borrower, or a 
violation of the provisions in the Security Instrument regarding removal, demolition or structural 
alteration of any portion of the Property; 

(iii) breach or failure to perform or comply with any of the Insurance 
provisions ofthe Loan Documents; 

(iv) all court costs and reasonable attorneys' fees, costs and expenses 
actually incurred by Lender pursuant to the Note or any other Loan Documents; 

(v) Borrower's breach or failure to perform or comply with Section 1.03 
(captioned "Hazardous Waste") of the Security Instrument, or Borrower's or any Guarantor's 
breach or failure to perform or comply with the provisions of the Environmental indemnification 
Agreement of even date herewith executed by Borrower for the benefit of Lender; 
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(vi) misapplication of or failure to deliver to Lender (in accordance with the 
terms of the Loan Documents) the following: (1) any insurance or condemnation proceeds; (2) 
rents, issues or profits received by Borrower/Guarantor or its agent after Lender makes written 
demand therefor pursuant to any Loan Document: or (3) prepaid rents or tenant security deposits; 
or 

(vii) violation of any of the provisions of Sections 1.29 and 1.30 (captioned 
"Single Purpose Entity" and "ERISA", respectively) ofthe Security Instrument. 

(b) Guarantor shall be and remain personally liable without exculpation or limitation 
of liability whatsoever for the entire amount of the indebtedness evidenced by the Note (including all 
principal, interest, and other charges) and all other sums due or to become due under the other Loan 
Documents. whether at maturity or by acceleration orotf1erwise, In the following instances: 

(i) violation of any of the provisions of Sections 1.15(c) and (d) of the 
Security Instrument (captioned, "No Sale/Encumbrance" and "Permitted Transfers", respectively); 

(ii) fraud or Intentional misrepresentation in connection with the Property, 
loan Documents, or Loan Application; 

{iii) the Stabilized Operating Threshold (as defined In the Reserve 
Agreement of even date Mrewlth executed by Borrower in connection with the Loan) is not 
satisfied, provided there shall no liability under this Subsection 2(b)(iil) from and after the date 
such Stabilized Operating Threshold has first been satisfied; or 

(lv) the Property or any part thereof becomes an asset in: (1) a voluntary 
bankruptcy or insolvency proceeding commenced by Borrower~ or (2) an involuntary bankruptcy 
or insolvency ptoceedlng in which: (A) such proceeding was commenced by any entity 
controlling, controlled by or under common control with Borrower (individually or collectively, 
"Affiliate"), including but not limiled to any creditor or claimant acting In concert with Borrower or 
any Affiliate; or (B) any Affiliate objects to a motion by Lender for relief from any stay or injunction 
from the foreclosure of the Security Instrument or any other remedial action permitted under the 
Note, Security Instrument or other Loan Documents. 

The obligations guaranteed pursuant to this Section 2 are hereinafter co(fectively referred to as 
the "Guaranteed Obligations~. 

3. Continuing Liability. Guarantor agrees as follows: 

(a) Guarantor shall continue to be liable under this Guaranty and the provisions 
hereof shall remain in full force and effect notwithstanding: (I) any modification, agreement or stipulation 
between Borrower and Lender, or their respective successors and assigns, with respect to the Note or 
any of the other Loan Documents or the obligations encompassed thereby; (il) Lender's waiver of or 
failure to enforce any of the terms, covenants or conditions contained in the Loan Documents or in any 
modification thereof; (iii) any release of Borrower or any other guarantor from any liability with respect to 
the Guaranteed Obligations or any portion thereof: (iv) any release or subordination of any real or 
personal property then held by Lender as security for the performance of the Guaranteed Obligations or 

· any portion thereof; or (v) Lender's enforcement of or failure to enforce any other guaranty of ell or any 
portion of the Guaranteed Obligations. 

(b) Guarantor's liability under this Guaranty shall continue until the earlier to occur of: 
(i) the full and complete satisfaction of the Guaranteed Obligations; or (ii) the full and complete payment 
of the principal and all accrued interest due under the Note and all other amounts payable by Borrower 
under the Loan Oocuments, and shall not be reduced by virtue of any partial payment by Borrower of any 
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amount due under the Nota or under any of the Loan Documents or by Lender's recourse to any collateral 
or security. 

(c) The obligations of Guarantor hereunder shall be in addition to any obligations of 
Guarantor under any other guaranties of the Guaranteed Obligations and/or any obligations of the 
Borrower or any o(her persons or entities heretofore given or hereafter to be given to Lender, and this 
Guaranty shall not affect or Invalidate any such other guaranties. The liability of Guarantor to Lander 
shall at all times be deemed to be the aggregate liability of Guarantor under the terms of this Guaranty 
and of any other guaranties heretofore or hereafter given by Guarantor to Lender. 

4, 
follows: 

Representations and Warranties. Guarantor hereby represents and warrants as 

(a) Lender's agreement to make the Loan to Borrower Is of substantial and material 
benefit to Guarantor. Guarantor now has and will continue to have full and complete access to any and 
all Information concerning the transactions contemplated by the Loan Documents or referred to therein, 
the value of the assets owned or to be acquired by Borrower, Borrower's financial status and its ability to 
perform the Secured Obligations. 

(b) Guarantor has reviewed and approved the Loan Documents and is fully informed 
of the remedies Lender may pursue, with or without notice to Borrower, In the event of a default under the 
Loan Documents. 

(c) Guarantor has the ll;lquisite power and authority to own and manage Its 
properties, to carry on its business as now being conducted, and to execute and deliver this Guaranty and 
to perform Its obligations hereunder. Guarantor is ln compliance with all laws, regulations, ordinances 

· and orders of governmental or pubfic authorities applicabre to it. 

(d) The execution, delivery and performance by Guarantor of this Guaranty are 
within the power and capacity of Guarantor, and will not violate any provision of law, any order of any 
court or agency of government, or any indenture, agreement or any other Instrument to which Guarantor 
is a party or by which Guarantor or its property is bound, or be in conflict with, resultln a breach of or 
constitute (with due notice andtor lapse of tlma) a default under any such Indenture, agreement or other 
instrument, or result In the creation or imposition of any lien, charge or encumbrance of any nature 
whatsoever upon any of its property or assets, except as contemplated by the provisions of the Loan 
Documents. This Guaranty, when delivered to Lender, will constitute a legal, valid and binding oblfgalion 
enforceable again~t Guarantor In accordance with its terms. 

(e} All financial statements and data that have been given to Lender by Guarantor 
(i) are complete and correct in all material respects as of the date given; (ii) accurately present the 
financial condition of Guarantor on each date as of which, and the results of Guarantor's operations for 
!he periods for which, the same have been furnished; and (lfl) have been prepared In accordance with 
generally accepted accounting principles consistently applied throughout the periods covered thereby. 
There has been no material adverse change In the financial condition or operations of Guarantor since 
the date of the most recent financial statement given to lender. 

(f) Guarantor Is not a party to any agreement or Instrument which materially and 
adversely affects Guarantor's present or proposed business, properties or assets, or operations or 
conditions (whether financial or otherwise); and Guarantor is not in default in the performance, 
observance or fulfillment of any of the material obligations, covenants or conditions set forth in any 
agreement or Instrument to which Guarantor ls a party. 

(g) There Is not now pending against or affecting Guarantor, nor to the knowledge of 
Guarantor Is there threatened, any action, suit or proceeding at law or in equity or by or before any 
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governmental or administrative agency that, If adversely determined, would materially and adversely 
Impair or affect the financial condition or operations of Guarantor. 

{h) Guarantor has filed all federal, state, county, municipal and other income tax 
returns required to have been filed by Guarantor and has paid all taxes that have become due pursuant to 
such returns or pursuant to any assessments received by Guarantor, and Guarantor does not know of 
any basis for any material additional assessment against It In respect of such taxes. 

(i) Neither Guarantor, nor any borrower In any loan transaction In which Guarantor 
has been a guarantor, has received any discounted payoff(s), loan modificatlons(s) and/or similar matters 
in any previous mortgage loan transaction as a result of Guarantor's or any such borrower's failure to 
meet the terms and conditions of the documentation for such transaction. 

5. Covenants and Agreements. Guarantor covenants and agrees that, so long as any 
part of the Guaranteed Obligations shall remain unsatisfied, Guarantor shall, unless Lender shall 
otherwise consent in advance In writing: 

(a) keep itself fully Informed as to all aspects of Borrowers financial condition and 
the performance of the Guaranteed Obligations; 

(b) file all federal, state, county, municipal and other income tax returns required to 
be filed by it and pay before the same become delinquent all taxes that become due pursuant to such 
returns or pursuant to any assessments received by it; 

(c) promptly and faithfully comply with all laws, ordinances, rules, regulations and 
requirements, both present and future, or every duly constituted governmental or public authority having 
jurisdiction that may be applicable to it; and 

(d) maintain full and complete books of account and other records reflecting the 
results of its operations, In form reasonably satisfactory to Lender, and furnish to Lender such information 
about the financial condition of Guarantor as Lender shall reasonably request, including, but not limited 
to, the financial statements and documents referred to in Section 1.24 (captioned "Books, Records and 
Financial S1atements") of the Security Instrument. 

6. Unconditional liability, The liability of Guarantor under this Guaranty is a guaranty or 
performance and not of collectibility, and is not conditional or contingent upon the genuineness. validity, 
regularity or enforceability of the Loan Documents or other instruments relating to the creation or 
performance of the Guaranteed Obligations or the pursuit by Lender of any remedies which it now has or 
may hereafter have with respect !hereto under the Loan Documents, at law, In equity or otherwise. 

7. Waivers. 

(a) Guarantor hereby waives, to the extent permitted by law: (i) all notices to 
Guarantor, to Borrower or to any other person, including, but not limited to, notices of the acc;eptance of 
this Guaranty or the creation, renewal, extension or modification of the Guaranteed Obligations, or of 
default in the performance of the Guaranteed Obligations (or any portion thereof) and enforcement of any 
right or remedy with respect thereto or notice of any other matters relating thereto; (ii) diligence and 
demand of performance; (iii) any statute of limitations affecting Guarantor's liability hereunder or the 
enforcement thereof; (iv) any rights Guarantor might otherwise have under any applicable statute or rule 
of law by reason of release of fewer than all guarantors, if more than one, of the Guaranteed Obligations; 
and (v) all principles or provisions of law which conflict with the terms of this Guaranty. Guarantor further 
agrees that Lender may enforce this Guaranty upon the occurrence of a default or an event of clefault 
under the Note or any of the Loan Documents (as "Event of Default" is defined therein), notwithstanding 
the existence of any dispute between Borrower and Lender with respect to the existence of the Event of 
Default or performance of the Guaranteed Obligations {or any portion thereof) or any counterclaim, set~off 
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or other claim which Borrower may allege against Lender with respect thereto. Moreover, Guarantor 
agrees that its obligations shall not be affected by any circumstances which constitute a tegal or equitable 
discharge of a guarantor or surety. 

(b) Guarantor further agrees that nothing contained herein shall prevent Lender from 
suing on the Note or from exercising any rights available to it thereunder or under any of the loan 
Documents, and that the exercise of any of the aforesaid rights shall not constitute a legal or equitable 
discharge of Guarantor. Guarantor understands that the exercise by Lender of certain rights and 
remedies contained in the Loan Documents may affect or eliminate Guarantor's right of subrogation 
against Borrower and that Guarantor may therefore incur a partially or totally non-reimbursable liability 
hereunder; nevertheless, Guarantor hereby authorizes and empowers Lender to exercise. in its sole 
discretion. any right and remedies, or any combination thereof, which may then be available, since It is 
the intent and purpose of Guarantor that the obligations hereunder shall be absolute. Independent and 
unconditional under any and all circumstances. Notwithstanding any foreclosure of the lien of the 
Security Instrument with respect to any or all of any real or personal property secured thereby, whether by 
the exercise of the power of sale contained therein, by an action for Judicial foreclosure or by an 
acceptance of a deed in lieu of foreclosure, and notwithstanding any enforcement of any other guaranty, 
Guarantor shall remain bound under this Guaranty. 

(c) Guarantor agrees that it shall have no right of subrogation against Borrower or 
against any collateral or security provided for in the Loan Documents unless and until the Guaranteed 
Obligations have been fully satisfied, all obligations owed to Lender under the Loan Documents have 
been fully performed and Lender has released, transferred or disposed of all of its right, title and interest 
in such collateral or security. Guarantor further agrees that to the extent lhe waiver of Its rights of 
subrogation as set forth herein is found by a court of competent jurisdiction to be void or voidable for any 
reason, any rights of subrogalion Guarantor may have against Borrower or against such collateral or 
security shall be junior al"'d subordinate to any rights Lender may have against Borrower and to all right, 
title and interest Lender may have in such collateral or'security. Lender may use, sell or dispose of any 
item of collateral or security as it sees fit without regard to any subrogation rights that Guarantor may 
have, and upon any disposition or sale, any rights of subrogation Guarantor may have shall terminate. 

(d) Guarantor's sole right with respect to any foreclosure of real or. personal property 
collateral shall be to cure, bid at such sate or redeem from sale in accordance with applicable statutory 
taw of the State where the Property is located. Guarantor acknowledges and agrees that Lender may 
also bid at any such sale and In the event such collateral is sold to lander in whole or partial satisfacUon 
of the obUgations owed to Lender, Guarantor shall not have any .further right or interest with respect 
thereto. Notwithstanding anything to the contrary herein, no provision of this Guaranty shall be deemed 
to lrmit, decrease, or in any way to diminish any rights of set-off Lender may have with respect to any 
cash, cash equivalents, certificates of deposit, notes or the like which may now or hereafter be put on 
deposit with Lender by Borrower or by Guarantor. Upon the occurrence and during the continuance of 
any Evenr of Defaull under any of the Loan Documents, Lander is hereby authorized at any time and from 
time to time, to the fullest extent permitted by law, to set off and apply any and all deposits {general or 
special, time or demand, provisional or final) at any time held and other indebtedness at any time owing 
by Lender to or for the credit or the account of Guarantor against any and all of the obligations of 
Guarantor now or hereafter existing under this Guaranty, irrespective of whether or not Lender shall have 
made any demand under this Guaranty and although such obligations may be contingent and unmatured. 
Lender agreaf.l promptly to notlfy Guarantor after any set-off and application. provided that the failure to 
give such notice shall not affect the validity of such set-off and application or this Guaranty. The rights of 
Lender under this Section 7(d) are in addition to other rights and remedies (including, without limitation, 
other rights to set-off) which Lender may have. 

(e) Guarantor waives all right and defenses that Guarantor may have because 
Borrowe~s debt is secured by real property. This means, among other things: 

(1) Lender may collect from Guarantor without first foreclosing on any real or 
personal property collateral pledged by Borrower. 
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(li) If Lender forecloses on any real property collateral pledged by Borrower. 

I, The amount of the debt may be reduced only by the price for 
which that collateral is sold at the foreclosure sale, even if the collateral Is worth more 
than the sale price. 

II. Lender rnay collect frorn Guarantor even if Lender, by foreclosing 
on the real property collateral, has destroyed any right Guarantor may have to collect 
from Borrower. 

This Is an unconditional and irrevocable waiver of any rights and defenses Guarantor may have 
because Borrower's debt is secured by real property. 

8. Direct Enforcemgnt. Guarantor agrees that Lender may enforce this Guaranty without 
the necessity of resorting to or e><hausting any security or collateral securing the Guaranteed Obligations, 
without the necessity of proceeding against any other guarantor (whether under this Guaranty or any 
other guaranty), and without the necessity of proceeding against Borrower. Guarantor hereby waives the 
right to require Lender to proceed against Borrower, to foreclose any lien on any real or personal property 
securing the Guaranteed Obligations, to exercise any right or remedy under the Loan Documents, to 
pursue any other remedy or to enforce any other right. 

9. Not Affected by Bankruptcy. Notwithstanding any modification, discharge or extension 
of the Guaranteed Obligations or any amendment, modificaUon, stay or cure of Lender's rights which may 
occur In any bankruptcy or reorganization case or proceeding concerning Borrower, whether permanent 
or temporary, and whether assented to by Lender, Guarantor hereby agrees that it shall be obligated 
hereunder to pay and perform the Guaranteed Obligations and discharge its other obligations in 
accordance with the terms of the Guaranteed Obligations and the terms of this Guaranty in effect on the 
date hereof. Guarantor understands and acknowledges that by virtue of th~s Guaranty, it has specifically 
assumed any and all risks of a bankruptcy or reorganization case or proceeding with respect to Borrower. 
Without in any way limiting the generality of the foregoing, any subsequent modification of the 
Guaranteed Obligations in any reorganiZ!lltion case concerning Borrower shall not affect the obligation of 
Guarantor to pay and perform the Guaranteed Obligations jn actordance with their original terms. 

10. Security Interest. 

(a) In addition to all liens upon and rights of setoff against moneys, securities or 
other property of Guarantor given to Lender by law, Guarantor hereby assigns to Lender, and grants a 
security interest to Lender in, all moneys, securities and other property owned by Guarantor now or 
hereafter in the constructive or actual possession of or on deposit with Lender, whether held in general or 
special account or deposit, or for safekeeping or otherwise, and every such lien and right of setoff may be 
exercised without demand upon or notice to Guarantor. Lender shall have all of the rights and remedies 
of a "secured party" under Article 9 of the Uniform Commercial Code of the State where the Property Is 
located with respect to such moneys, securities and other property. No lien or right of setoff shall be 
deemed to have been waived by any act or conduct on the part of Lender, or by any neglect to exercise 
such right of setoff or to enforce such lien, or by any delay in so doing, and every right of setoff and llen 
shall conCin~Je In full force and effect until such right of setoff or lien is specifically waived or released by 
an instrument in writing e><ecuted by lender. 

(b) Guarantor 11ereby grants Lender a security Interest In any personal property of 
Borrower In which Guarantor now has or hereafter acquires any right, title or Interest. Guarantor agrees 
thai such security interest shall be additional security for the obligations hereby guaranteed. such 
security interest shall be superior to any rights of Guarantor in such property or assets until the 
Guaranteed Obligations have been fully satisfied and performed. 
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11. Written Waivers by Lender Required. No lien or right of setoff shall be deemed to have 
been waived by any act or conduct on the part of Lender, or by any neglect to exercise such right of setoff 
or to enforce such lien, or by any delay in so doing, and every right of setoff and lien shall continue in full 
force and effect until such right of setoff or. lien is specifically waived or released by an instrument In 
writing executed by Lender. 

12. Notices. Whenever Guarantor or Lender shall desire to give or serve any notice, 
demand, request or other communication with respect to this Guaranty, each such notice, demand, 
request or communication shall be given in writing at the address of the intended recipient set forth below 
by any of the following means: {a) personal service (including service by overnight courier service); (b) 
electronic communication, whether by telex, telegram or telecopying (if confirmed in writing sent by 
personal service or by registered or certified, first class mail, return receipt requested; or (c) registered or 
certified, first class mall, return receipt requested: 

To Lender: 

with a copy to: 

To Guarantor: 

with a copy to: 

ARTESIA MORTGAGE CAPITAL CORPORATION 
1180 NW Maple Street, Suite 202 
Issaquah, Washington 98027 
Attn: Servicing Department 
Fax: (425) 313-1005 

BEST & FLANAGAN LLP 
225 South Sixth Street, Suile 4000 
Minneapolis, Minnesota 55402 
Attn: Thomas G. Garry 
Fax: (612) 339-5897 

HAGAIRAPAPORT 
2857 Paradise Road, Suite 2001 
Las Vegas, Nevada 891 09-9020 
Fax: . (702) 399-6243 . 

Ronald E. Gillette, Esq. 
235 West Brooks Avenue, 2nd Floor 
North Las Vegas, Nevada 89030 
Fax: {702} 399-6243 

such addresses may be changed by notice to the other parties given in the same manner as provided 
above. Any notice, demand or request sent pursuant to either subsection (a) or (b) hereof shall be 
deemed received upon such personal service or upon dispatch by electronic means, and, if sent pursuant 
to subsection (c) shall be deemed received five (5) days following deposit In the mail. 

13. Survival of Representations and Certain Agreements. All agreements, Indemnities, 
representations and warranties made herein shall survive the execution and delivery of this Guaranty, the 
making of the Loan and the execution end delivery of the Note. All representations and warranties made 
in this Guaranty shall further survive any and all investigations and inquiries made by Lender, shall 
remain true, correct and complete in all material respects and shall remain conVnuing obligations so long 
as any portion of the Guaranteed Obligations remains outstanding or unsatisfied. Notwithstanding 
anything herein to the contrary, in the event that, pul'$uant to any insolvency, bankruptcy, reorganization, 
receivership or other debtor relief law, any judgment, order or decision thereunder, or any other operation 
of law, Lender must resclnd or restore aoy p~yment, or any part thereof, received by Lender in 
satisfaction of the Guaranteed Obligations or the Loan, any prior release or discharge from the terms of 
this Guaranty given to Guarantor by Lender under the terms of this Guaranty or otherwise shall be without 
effect, and this Guaranty shall remain in full force and effect. It is the Intention of Borrower and Guarantor 
that Guarant(lr~s obllgations hereunder shall not be discharged except by Guarantor's full and complete 
performance of such obligations and then only to the extent of such performance. 
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14. Partial Performance. Guarantor's performance of a portion, but· not all, of the 
Guaranteed Obligations shall in no way limit, affect, modify or abridge Guarantor's liability for that portion 
of the Guaranteed Obligations which is not performed. Without In any way limiting the generality of the 
foregoing, in the event that Lender is awarded a judgment in any suit brought to enforce Guarantor's 
covenant to perform a portion of the Guaranteed Obligations, such judgment shall In no way be deemed 

, to release Guarantor from Its covenant to perform any portion of the Guaranteed Obligations which Is not 
the subject of such suit. 

15. Guaranty Reinstated. Guarantor agrees that to the extent Borrower makes a payment 
or a payment Is made for or on behalf of Borrower to Lender, which payment, or any part thereof, Is 
subsequently invalidated, determined to be fraudulent or preferential, set aside and/or required to be 
repaid to any trustee, receiver, assignee or any other party whether under any bankruptcy, slate or 
federal law, common law or equitable causa or otherwise, then, to the extent thereof, the obligation or 
part tllereof intended to be satisfied thereby, shall be revived, reinstated and continued in full force and 
effect as if said payment or payments had not originally been made by or on behalf of Borrower. 

16. No Third Party Beneficiaries. This Guaranty is solely for the benefit of Lender and its 
successors and assigns and is not intended to nor shall ~~ be deemed to be for the benefit of any third 
party, including Borrower. 

17. Successors and Assigns. Rules of Construction. This Guaranty shall be binding 
upon Guarantor and its heirs, executors, legal representatives, distributees, successors and assigns and 
shall inure to the benefit of and shall be enforceable by Lender and its successors, endorsees and 
assigns. As used herein, the singular shall include the plural and the masculine shall Include the feminine 
and neuter and vice versa, if the context so requires. Article and Section headings In this Guaranty and 
the other Loan Documents are included for convenience of reference only and shall not constitute a part 
of this Guaranty or such other Loan Documents for any other purpose or be given any substantive effect. 
The recitals to this Guaranty and to each of the other Loan Documents are incorporated herein and 
therein and made a part hereof and thereof. Any married person who signs this Guaranty hereby 
expresely agrees that recourse may be had against his or her separate and community property for all of 
his or her obligations under thls Guaranty. 

18. Attomevs' Fees and Costs. In the event of any litigation regarding the enforcement or 
validity of this Guaranty (including, without limitation, any bankruptcy or appellate proceedings), 
Guarantor shall be obligated to pay all charges, costs and expenses (including attorneys' fees and costs) 
incurred by Lender, whether or not such litigation is prosecuted to judgment. The recovery of post· 
judgment fees, costs and expenses are separate and several and shall survive the merger of this 
Guaranty into any judgment. As used herein, "attorneys' fees and costs" shall have the meaning given In 
the Security Instrument 

19. Jurisdiction and Venue. Guarantor, In order to indll(:e Lender to accept this Guaranty, 
agrees that all actions or proceedings arising directly, indirectly or otherwise in connection with this 
Guaranty shall be litigated, at Lender's sole election, only in courts having a situs within the county and 
State where the Property Is located, in any jurisdiction in which Borrower or Guarantor {or any individual 
or entity comprising Borrower or Guarantor) may reside or hold assets, or In any one or more of the 
foregoing jurisdictions. Guarantor hereby consents and submits to the jurisdiction of any local, state or 
federal court located therein. Guarantor hereby waives any right it may have to transfer or change the 
venue of any litigation brought against it by Lender on this Guaranty In accordance with this paragraph. 

20. Applicable Law. This Guaranty shall be governed by and construed and enforced In 
accordance With the Jaws of the State where the Property is located. 

21. Severability. Every provision of this Guaranty is Intended to be severab!e. In the event 
any term or provision herein, or the application thereof, is declared to be Illegal, Invalid or unenforceable 
for any reason whatsoever by a court of competent jurisdiction, such Illegality, invalidity or 
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unenforceabifily shall not affect the balance of the terms and provisions hereof or any other appHcalfon 
thereof, which terms and provisions shall remain in full force and effect. 

22. Counterparts. This Guaranty may be executed in counterparts, all of which executed 
counterparts shall together constitute a single document. Signature pages may be detached from the 
counterparts and attached to a single copy of this Guaranty to physically fonn one document. The fanure 
of any party hereto to execute this Guaranty, or any counterpart hereof, shall not relieve the other 
signatories from their obligations hereunder. 

23. Jury Trial Waiver. IN ORDER TO AVOID DELAYS IN TIME AND ANY PREJUDICE 
THAT MAY ARISE FROM TRIAL BY JURY AND IN LIGHT OF THE COMPLEXITIES OF THIS 
TRANSACTION, IN THE EVENT OF LITIGATION ARISING OUT .OF OR RELATING TO THIS 
GUARANTY, THE NOTE AND/OR THE OTHER LOAN DOCUMENTS, AND/OR IN ANY WAY 
CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO 
OR ANY OF THEM WITH RESPECT TO THIS GUARANTY, THE NOTE, THE OTHER LOAN 
DOCUMENTS AND/OR ANY OTHER INSTRUMENT, DOCUMENT OR AGREEMENT EXECUTED OR 
DELIVERED IN CONNECTION HEREWITH, OR THE TRANSACTION RELATED HERETO OR 
THERETO, IN EACH CASE, WHETHER SOUNDING IN CONTRACT, TORT OR OTHERWISE, 
GUARANTOR, WITH THE PRIOR ADVICE OF COUNSEL, KNOWINGlY, INTELLIGENTLY, AND AS A 
BARGAINED FOR MATIER, WAIVES ITS RIGHT TO TRIAL BY JURY AND AGREES AND CONSENTS 
THAT ANY CLAIM, DEMAND, ACTION OR CAUSE OF ACTION IN RESPECT TO SUCH LITIGATION 
SHALL BE DECIDED BY TRIAL TO THE COURT WITHOUT A JURY. 

24. Disclosure of Information. Guarantor hereby acknowledges and agrees that upon the 
request of any partner, member or shareholder of Guarantor, as applicable, Lender may disclose to such 
party any information (including, without limitation, financial information) relating to the Loan and 
Guarantor's performance of its obligations hereunder. Guarantor hereby Indemnifies and agrees to 
defend and hold harmless lender (Its otflef;lrs, shareholders, directors, representatives, agents, and 
attorneys) from and against any and all expenses, loss, claims, damage or liability, including, without 
limitation, attorneys' fees and costs, arising by reason of any disclosure of Information by Lender under 
this Section 24. 

25. Joint and Several Liability, If there shall be more than one (1) Guarantor, each 
Guarantor agrees that: (i) the obligations of the Guarantor hereunder are joint and several; (ii) a release 
of any one (1) or more Guarantor, or any limitation of this Agreement in favor of or for the benefit of one 
(1) or more Guarantor, shall not in any way be deemed a release of or limitation in favor of or for the 
benefit of any other Guarantor; and (iii) a separate action hereunder may be brought and prosecuted 
against one (1) or more Guarantor. 

26. Entire Guaranty. This Guaranty sets forth the entire understanding between Guarantor 
and Lender relative to the Loan and this Guaranty and the same supersede all prior agreements and 
understandings relating to the subject matter hereof or thereof. 

27. Time Is of the Essence. Time Is strictly of the essence of this Guaranty and the other 
Loan Documents. 

28. Subordination of Borrower's Obligations to Guarantor. Any indebtedness of 
Borrower to any Guarantor, now or hereafter existing, together with any Interest thereon, shall be and 
hereby is deferred, postponed and subordinated to the prior payment in full of the loan. Further, 
Guarantor agrees that should such Guarantor receive any payment, satisfaction or security tor any 
Indebtedness owed by Borrower to it, the same shall be defivered to Lender in the form received 
(endorsed or assigned as may be appropriate) for application on account of, or as security for, the Loan 
and until so delivered to Lender, shall be held in trust for lender as security for the Loan. 

29. Lender Transferees: Secondary Market Activities. Guarantor acknowledges and 
agrees that Lender, without notice to Guarantor or any Guarantor's prior consent, may assign all or any 
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portion of its rights hereunder in connection with any sale or assignment of the Loan or servicing rights 
related to the loan, each grant of participations in the Loan, a transfer of the Loan as part of a 
Securitization in which lender assigns its rights to a securitization trustee, or a contract tor the servicing 
of lhe Loan, and that each assignee, participant or servicer shall be entitled to exercise all of Lender's 
rights and remedies hereunder. Guarantor further acknowledges that Lender may provide to third parties 
with an existing or prospective interest in the servicing, enforcement, ownership, purchase, participation 
or Securitization of the Loan, including, without limitation. any Rating Agency rating the securities issued 
in respect of a Securitization or participation of the Loan, and any entity maintaining databases on the 
underwriting and performance of commercial mortgage loans, any and all information which lander now 
has or mOly hereafter acquire relating to the Loan, the Property or with respect to Borrower or Guarantor, 
as Lender determines necessary or desirable. Guarantor Irrevocably waives all rights it may have under 
applicable law, if any, to prohibit such disclosure, Including, without limitation, any right of privacy. 

[SIGNATURES ON FOLLOWING PAGE) 
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I 

IN WITNESS WHEREOF, Guarantor has executed this Guaranty as of the year and date first 
above written. 

016075/270010/521951_3 
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Exhibit "3" 

Exhibit "3'' 
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20070330-0002946 

APJS: 1Z4-3D·311-0J1 
124-30-312-014 and 015 
114-30..312-017 and 018 
124-3().312-025 lhrough 169 
124~30-312~171 and 172 
124-30-312-177; and 
124~30-JU-180 through 181 

Recording requested by 
and when recorded mail to : 

Name : BeJt ~ flanagan LLP 
Attention: Thomas G. Garry 

Address: 225 South Sixth StreeL Suite 4000 
City/State/Zip : Minneapolis. Minnesota 55402 

Fee: $73.03 
N/C Fee: $0.00 
63/30{2007 12:04:42 
120370~264 
Reques\or: 

EQUITY TITLE OF NEVOOA 

Debbie Conway 
, Clark County Recorder 

Commercial Deed of Trust, Security Asreement, Fixture;; 
Filing financing Statement and assignment of Leases. 

Rents. Income and Profits 
(Title on Document) 

Tbis page added to provide additional information required by N.R.S. 111.312 
Sections 1-2. (Additional recording fcc applies) 

This cover page DIUSI be typed or printed in black ink only. 

SG1 
P9S: 60 
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APN; 124-SD-:312-014: 124·30·312·025 through 169, Inclusive; 124-JQ-312-171 and 172; 124-30-312-
177; 124-30..312·180 through 182, inclusive; 124-30-311·031; 124-30-312.017 and 018; 124-30·312·022: 
124-30·312·0 15 

PRF.PARED/DRAFTED BY AND 
RE:CORDING REQUESTED BY 
AND WHEN RECORDED MAIL. TO; 

BEST & FLANAGAN LLP 
225 South Sixth Street, Suite 4000 
Minneapolis, Minnesota 55402 
Attn: Thomas G. Garry 

Order/Escrow No.: 07450038 
Loan No.: 010-00001895 

lSPACE ABOVE. THIS LINE. FOR RECORDER'$ USE) 

COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, 
FIXTURE FILING FINANCING STATEMENT . 

AND 
ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS 

THE PROMISSORY NOTE SECURED HEREBY PROVIDES FOR A: 
FIXED INTEREST RATE 

THIS COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, FIXTURE FILING 
FINANCING STATEMENT AND ASSIGNMENT OF LEASES, RE~TS, INCOME AND PROFITS (this 
·security Instrument") is made and given as of March 28, 2007, by PALMILLA DEVELOPMENT CO., 
INC., a(n) Nevada corporation, whose address is 235 West Brooks Avenue, 2nd Floor, North Las Vegas, 
Nevada 89030 ("Borrower,• and for purposes of Article 3 hereof, "Assignor"), to Eq1Jity Title, LLC, a 
Nevada limited liability company, and all 5uccessors and assigns, whose address is 7360 West Flamingo 
Road, l.as Vegas,. Nevada 89147 (herein called "Trustee"), for the benefit of ARTESIA MORTGAGE 
CAPITAL CORPORATION, a Delaware corporation, whose address Is 1180 NW Maple Street, Suite 202, 
lssosquah, Washington 98027, and its successor and assigns (In each case, "Lender,• and for purposes 
of Article 3 hereof, "Assignee"). 

WHEREAS, Borrower Is justly Indebted to Lender In the principal sum of Twenty Million One 
Hundred and Fifty Thousand and 00/100 Dollars {$20,160,000.00}, pursuant Ia a certain fixed Rate Note 
of even date herewith, rnore particularly described below, · 

NOW, THEREFORE, FOR GOOD AND VALUABt.E CONSIDERATION, Including the 
indebtedness herein recited and the trust herein created, the receipt of which Is hereby acknowledged, 
l;lorrower hereby grants a first priority security Interest in, 21nd lrrevor;ably gives, grants, transfers, aliens, 
enfeoffs, conveys, confirms, warrants, assigns, mortgages, bargains, sells and pledges to Trustee, IN 
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TRUST FOREVER, WITH ALL POWERS OF SALE AND STATUTORY RIGHTS, for the benefit and 
security of Lender, under and subject to the terms and condllions hereinafter set forth. the following 
propeny, rights, interests and estates now owned, or hereafter acquired, by Borrower (collectively, the 
"Property"): 

(a) the real property descril:led in El(hlbj! A attached hereto and made a part hereof 
(collectively, tile "Land"), together with addltlonat lands, estates and development rights hereafter 
acquired by Borrower for use in connection with the development, ownership or occupancy of such real 
property, and all addillonal lands Brld estates therein which may, from lime to lime, by supplemental 
mortgage or otherwise be expressly made subJect to the lien of this Security Instrument; 

(b) any and all buildings, structures and other Improvements now or hereafter erected, 
constructed, placed or located on the Land Including, without limitation, fixtures, tenements, attachments, 
appliances, equipment, building systems, machinery, and other articles now or hereafter attached to or 
used In connection with said buildings, structures and other improvements (collecUvely, the 
"Improvements'}, and any and all additions to, substitutions for or replacements of such Improvements 
and such L.and and all interests, estates or other claims, both in law and equity, which Borrower now has 
or may hereafter acquire in the Land or the Improvements, including, without limitation, all right, title and 
Interest now owned or hereafter acquired by Borrower In and to any greater estate In the Land or the 
Improvements; 

(c) all easements, tenements, hereditaments, appurtenances, rights-of-way and rights now 
owned or hereafter acquired by Borrower used or useful in connection with, or located on, under or above 
all or any part of, the Land ot as a means of access thereto, Including, without limitation, at rights 
pursuant to any trackage agreement: all rights to the nonexclusive use of ccnimon drive entries; all oil 
and gas and other hydrocarbons; all minerals, crops, timber and other emblem&nls; water, groundwater, 
water rights and shares of stock evidencing the same: any and all right. title and Interest of Borrower, now 
owned or hereafter acquired, In and to any land tying within the right-of-way of any street, open or 
proposed, adjoining the Land; and any and all sidewalks, vauns, alleys and strips and gores of land 
adjacent to or used in connection with the Land (cOllectively, the "Appurtenancesj; 

(d) all leasehold estate, right, tiUe and Interest of Borrower In and to all wrllteR and oral 
leases, subleases, eubtenancles, licenses, franchises, usufructs, occupancy agreements and olher 
agreements affecting all or any portion or the Property or the Improvements or the use or occupancy 
lhf!reof, now or hereafter existing or entered Into, whether before or after ariy P,oceedlng Is Instituted by 
or against Borrower .under 11 u.s.c. § 101 m ~ .. as amended (the "Bankruptcy Code"), Including, 
without limitation, extensions, renewals and subleases (all of the foregoing, lndMdually, a "Lease· and 
conectlvely, "Leases"), and all rights and claims of any kind that Borrower mey have against any tenant 
under the Leases or In connection with the termination or rejection of the Leases In a bankruptcy or 
Insolvency proceeding, and all right, title and Interest of Borrower thereunder, inclUding, without limltatlor), 
llll cash or security deposits, prepaid or advance rentals, and deposits or payments of &lmilar nature 
which are hereby spoclfically assigned, tran:tferred and set over to Lender: Including, without limitation. all 
rents, royaHies, Issues, revenues, pronts, proceeds, Income and other benems, including, without 
limitation, accounts receivable, of, accruing to or derived from such Leases and from tile rentlng, leasing 
or bailment of Improvements and equipment, Including, without llmitaUon, any payments made by tenants 
under Leases In connection with the termination or any Lease and ell oil, gea and other mineral rights, 
royalties and profits, whether paid or accruing before or after any proceeding Is Instituted by or against 
Borrower under the Bankruptcy Code (all of the foregoing, collectively, "Rents'), an<! all proceeds from 
the sale or other disposition of the Leases and the right to receive and apply the Rents to the payment of 
the Secured Obligations (defined below) end all lease guaranties, letters of credit and any· other 
supporling obligation for any of the Leases (collectively, ·"Lease GuaranUa&") given by any guarantor in 
connection with an)' or the leases, and all rights, powers, privileges, options and other benefits of 
Borrower as lessor under the Leases and benenclary under L.sase Guaran1Jes; 
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(e) • all the estate, Interest, rlght, title, other Claim or demand, both in law and In equity, 
including, whhout limitation, claims or demands with respect to the proceeds of and any unearned 
premiums on Insurance policies in effect with respect to the Property, which Borrower now has or may 
hereafter acquire In the Property, Including, wlthouttimltalion, the right to receive and apply the proceeds 
of any Insurance, judgments or settlements made In lieu thereof, for damage to the Property, and any and 
all awards made for the taking ty eminent domain, or by any proceeding of purchase In lieu thereof, of 
the whole or any part of the Property, Including, withoullimilatlon, any awards resulting from a change of 
grade of streets and awards,for severance damages; 

(f) all goods, chattels, construction materials, furniture, furnishings, equipment, machinery, 
apparatus, appliances, and other items of personal property, whether tangible or Intangible, or any kind, 
nature or description, whether now owned or hereafter acquired by Borrower, Including, without limitation, 
Improvements Including, without limitation, furnaces, $learn botlers, hot water boilers, oil burners, pipes, 
radiators, air conditioning and sprinkling systems, gas and electric nxtures, carpets. rugs, shades, 
awnings, screens, elevators, motors, dynamos, cabinets, and all other furnishings, tools, equipment and 
machinery, appliances, building supplies, materials, fittings and RKtures of every kind, which Is, are or 
shall hereafter be located upon, atlached, affiKed to or used or useful, ellher directly or Indirectly, in 
connection wllh the complete end comfortable use, occupancy and operatlon of the Property .and 
Improvements, ~ether or not any of such personal property Is now or becomes a Fixture (dellned 
below), including, without limitation, any and ali licenses, permits or franchises used or req~lred In 
connection with such use, occupancy or operalion, together with any and all additions, replacements or 
substitutiOns thereto, thereof or therefor, as well as the proceeds thereof or therefrom regardless of fonm 
(hereinafter sometimes together referred to as the "Personal Propertyw; suet\ Personal Property shall 
Include, without limitation, all Accounts, Documents, Instruments, Chattel Paper, Goods, Equipment, 
GenerallntangilJies, Fixtures and Inventory, as those terms are defined In the Uniform Commercial Code 
of the State where the Property Is located); 

. (g) all plans and specifications, contracts and subeontracls for the construction of any 
Improvements, density rights,. bonds, permits and other development or use entitlements, licenses, 
guarantees, warranties, causes of action, claims, ~ondemnation proceeds, profits, security deposits, ulillty 
deposits, governmental agency lees and deposits and refundS thereof, refunds of taxes or insurance 
premiums, policies. claims, and proceeds of insurance, claims and proceeds arising from condemnation, 
vehicles, together with all present and future attachments, accessions, replacements, additions, products 
and proceeds thereof; 

(h) all monies deposited by Borrower, or depo$1ted on behalf of Borrower, with any City, 
County, public body or agency, irrigation, sewer or water district or company, and any other body or 
agency, for the installation, or to secure the Installation, ol any utility pertaining to the Property; 

(i) all nidunds, rebates, reimbursements, reserves, deferred payments, deposits, cost 
savings, government<~! r;;ubsidy payments, governmentaUy·reglstered credits (such as emissions reduction 
credits), other credits, waivers and payments, whether in cash or In kind, due from or payable by (I) any 
federal, $tale, municipal or other governmental or quasi-governmental agency, authority or district (each, 
a "Governrnent.illl Agency") or (II) any insurance or utility compeny relaUng to any or ell of the Property or 
arising out of the satisfaction of any conditions imposed upon or the obtaining of any approvals for the 
development or rehabllitatiOI'I of the Property; 

(f) ell refunds, rebates; reimbursements, credits and payments of any kind due from or 
payable by any Governmental Agency for any taxes, $peciaf taxes, assessments, or elmilar governmental 
or quasi-governmental charges or levies Imposed upon Borrower with respect to 1he Property or upon any 
or ell of the Property or arising out of the satisfaction of any conditions imposed upon or the obtaining of 
any approvals ror lhet development or rehabilitation of the Property; 
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(k) all monies deposited by Borrower with or for the benefit of Lender pursuant to any 
reserve, escrow or cash collateral agreements executed by Borrower in favor or Lender; 

(I) 

(m) 
below); and 

contract rights, accounts receivable, management agreements, business records; 

all of the BoiYOWer's rights and Interests as the "Declarant' under the Declaration (defined 

(n) all additions, accessions, replacements, sul>stitutlons, proceeds and products of the real 
and personal property, tangible and intangible, described herein; 

(The Property does not Include any equipment, lnventol";(, furniture, furnishings or lrade fiXtures 
owned and supplied by tenants of the Property, except to the extent of Borrower's landlord's lien (If any) 
therein, and except as same may become the property of Borrower as landlord under the terms of their 
respective Leases.) 

FOR THE PURPOSE OF SECURING: 

1. repayment of indebtedness In the total principal amount of Twenty Million One Hundred 
and Fifty Thousand and.00/100 Dollars ($20.150,000.00) with Interest, addlllonallntorest, default lnteres1. 
late charges, prepsymenl cllarges and other sums and ch3rges theteon (the "Loan"), evidenced by thai 
certain Fixad Rate Note, or even date herewith, and all modiHcations, extensions, renewals and 
replacements thereof or Judgments thereon (collectively, the "Note"), eKecuted by Borrower in favor of 
Lender, and wllh a final maturity date of April 11, 2018, the terms of which are hereby Incorporated 
herein by reference as though set forth In full; 

2. the payment of any additional amounts, with interest thereon, that may be hereafter 
loaned by Lender to Borrower, which additional loans are evidenced by a promissory note or notes 
containing a recitation that thiS Security Instrument secures the payment of such nore or notes. 

3. payment of all sums advanced by Lender, its successors and assigns, or Trustee to 
. protect, care for or maintain the Property, or any portion thereof, with interest thereon at the Default Rate 
(as defined In tHe Note) and au sums advanced by Lender or Trustee under the terms of or for the 
enforcement ollhe Loan Documents (defined below), with Interest thereon at the Default Rate (as defined 
In the Note); · 

4. observance, performance and discharge of evel";{ obligation, covenant or agreement of 
Borrower contained·llerein or In the Note; 

5. observance, performance and discharge of every obligaUon, covenant and agreemenl or 
Borrower contained In any document, instrument or agreement now or hereafter executed by Borrower 
which recites that the obligations thereunder are secured by this Security Instrument, including, without 
Jimilatlon, payment of all other sums, with Interest thereon, which may here{lfter be loaned to Borrower, or 
its successors or assigns, by Lender, or its successors or assigns, when evidenced by a promissory note 
or notes COI'IIaining a racltatlon that they are secured by this Security Instrument: 

e. compliance wllh and performance of each and every material provision of any declaration 
of covenants, conditions and restrictions pertaining to lhe Property or any portion thereof: and 

7. payment and performance of sll obligations of Borrower arising from any and all existing 
and future agreements with Lender which may afford interest rate prolectlon to all or part of the Loan, 
when such agreement recites that the obllgations thereunder are secured by this Security Instrument. 

-4· 
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I 

i 

(The principal of and the interest on the indebtedneas evidenced by the Note; all charges, fees 
and other sums as provided in the Losn Documents; and tile principal of and int~rest on any other 
Indebtedness secured by this Security Instrument and the performance of all of its obligations set forth in 
the Loan Documents are referred to herein, collectively, as the "Secured Obligations".) 

PROVIDED, HOWEVER, that If the Secured Obligations shall have been paid in cash and 
performed In full, then, In such case the Trustee, at Lender's direction, shall, at the request and expense 
of Borrower, satisfy this Instrument and the estate, right, title and interest of the Trustee and Lender In the . 
Property shall cease, and upon payment to Lender of all costs and expenses Incurred for the preparation 
of the release hereinafter referenced and all recording costs if allowed by law, the Trustee and Lender 
shall release this Instrument and the lien, operation and elfec.t hereof by proper Instrument without 
recourse, covenant or warranty of any nature, el<press or implied. 

The Note, this Security Instrument and any other document or Instrument executed by Borrower 
In connection with the Loan shan be collectively referred to as the "L.oan OQCumants: All initially 
capitalized terms used herein which are defined in the Note shall have the same meaning herein unless 
the context otherwise requires. 

TO PROTECT THE SECURITY OF THIS 5ECURITY INSTRUMENT, BORROWER HEREBY 
COVENANTS AND AGREES AS FOLLOWS: 

ARTICLE 1. 
COVENANTS AND AGREEMENTS OF BORROWER 

1,01 Payment of Secured ObllgaOons. Borrower shall pay and perform as and when due 
the Secured Obligations. 

1.02 Performanca of Other Obligations; PraseJVatlon, Maintenance and Management of 
Property. Borrower shall perform, comply with and abide by each and every one of the covenants, 
agreements and conditions contained and set forth ln the Note and this Security Instrument. Borrower: 

(a) shall keep the Property In good ·condition and repair; 

(b) shall not remove, demolish or structurally alter any of the Improvements without the prior 
written consent of Lender; provided, however, Lender's consent shall not be required in connection with 
tho making by Borrower of cosmeUc and non-structural alterations; 

(c) shall complete prompUy and In a good and workmanMke manner any Improvement which 
may be now or hereafter construcled on the Property and promptly restore In ~ke manner any portion of 
the Improvements which may be damaged or destroyed from any cause whatsoever, and pay when due 
all claims fer labor performed and materials furnished therefor; 

(d) shall comply with and abide by all laws, ordinances, rules, regulations end ordera of 
governmental authorities now or hereafter affecting the Property or any part thereof or requiring any 
alterations or improvements to be made thereon, including without limitation, an Environmental Laws (as 
defined In Section 1.03 hereof), and the Americans wHh Disabilities Act; 

(e) shall comply with and abide by all of Its obligations under any covenant, condition, 
restriction or agreement of reoorc:l affecUng the Property; 

(f) shall not commit or permit any waste or deterioration of the Property; 

(g) shall not allow changes In the use for which all or any part of the Property Is Intended; 

-5-
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(h) shall maintain all certificates, licenses and perml!s necessary to keep the Property 
operating In conformity with !he use ror which all or any part of the Property rs intended; 

(i) shall not Initiate or acquiesce in a change in the zoning classification of the Property 
without Lender's prior written consent: 

(J) shall Insure that at all !lmes the Land constitutes one or more separate legal lots 
complying with all subdivision or platting laws, ordinances, rules or regulations applicable to the Property, 
or other laws relating to the division or separation of real property; 

(k) shall Insure that at all times the Land is assessed for real estate lax purposes as one or 
more wholly Independent tax lot or lots, separate from any adJoining land or improvement1.1 not 
constituting a part of such lot or lots, and no other land or improvements Is assessed and taxed together 
with the Property or any portion thereof: 

(I) shall not abandon lhe Property: and 

(m) shall do any and all other acts which, from the character and use of the Property, may be 
reasonably necessary to maintain, protect and preserve the Property and protect the security of Lender. 

The Property shall be managed by either. (I) Borrower or a perSlln/entlty arttnated with Borrower 
approved by Lender for so long as Borrower or said affiliated person/entity Is managing the Property In a 
commercially prudent and reasonable manner: or (if) a professional. property management company 
approved by Lender. Management by said amllaled person/entity or professional property management 
company (In either case, the "Property Manager") ·shall be pursuant to a written agreement approved In 
form and substance acceptable to Lender (the "Management Agreement"). In no event shall any 
manager be removed or replaced or the tenns or any Management Agreement modified or amended 
without the prior written consent of Lender. Notwithstanding the provisions of any Manegement 
Agreement or any other agreement now or hereafter existing or entered Into (together with any and all 
extensions, renewals, substitutions, replacements, amendments, modifications and/or restatements 
thereof, the "Management Agreementli") to the contrary, Borrower shall not pay any' Property Manager, 
nor shalt any Property Manager accept, total management fees (I.e., on-site and off-site management 
fees or other compensation, whether monetary or nonmonetary) (collectively, "Management Fees") in 
excess of three percent (3.0%) of the effective gross Income from the Property per year, nor shall such 
Management Fees be payable In advance of receipt of such Income. The Management Agreements and 
all of the rights and Interests thereunder Including, without limitation, the rights to Management Fees are 
and at all limes will be subject and subordinate to ttle Loan and the Loan Documents and to any 
renewals, extensions, modifications, assignment$, replacements, or consolldaUons thereof, and the 
rights, privileges and powers of Lender hereunder and thereunder. Such subOrdination shaD be self­
operative and no further lnstrumenl shall be required to effect such subordination, but Borrower agrees to 
execute and deliver, and to cause any Property Manager to execute and deliver, any Instrument which 
Lender may deem necessary or appropriate to confirm such subordlnaUon. Such subordination means, 
among other things, that Management Fees shall not be paid or accepted unless all current expenses 
attributable to the ownership end operallon of the Property, Including, wlthciut limitation, currenl expenses 
relating to Borrower's liabilities and obligations With respect to the Loan and the Loan Documents 
(collectl11ely, "Operating Expensaa"), have been paid. In the event (x) of any Event of DefalJlt (defined 
below) under the Loan Documents or under any Management Agreement then In effect, which dflfault Is 
not cured within any applicable grace or cure period, (y) the debt service coverage ratio applicable to the 
Property Is lass than 1.00 to 1.00 for the twelve (12} monlh period Immediately preceding the calculation, 
or (z) of the bankruptcy ar Insolvency of the m~;~nager, or Borrower, If the Property Manager Is affiliated 
with Borrower, Lender shall have the right to Immediately terminate, or to direct Borrower to Immediately 
terminate, such Management Agreement and to retain, or to direct Borrower to retain, a new 
management agent approved by Lender. All Rents generated by or derived from the Property shall first 
be utilized solely for Operating Expenses, and none of the Rents generated by or derived from the 

-6· 
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Property shall be diverted by Borrower and utill:z.ed for any other purpose unless all sucll Operating 
Expenses have been fully paid and satisrle(i • 

. 1.03 Hazardoll8 Waste. Borrower at all times shall keep the Property and groundwater of the 
Property free of Hazardous Substances (defined below). Borrower shall not permit its tenants or any third 
party to enter the Property to use, generate, manuracture, store, release, threaten release, or dispose or 
Hazardous Sui:Jslances in, on or about lhe Property; provided, however, that Borrower may permH 
reasonable incidental use and storage of Hazardous Substances on the Property provided that such use 
and storage complies with the foiiGwlng: (a) such use and storage shall be limited to customary supplies 
which· are normal Incidents of the ownership and management of real property which is similar to the 
Property ("Permitted Uses"); (b) no such products or suppnes create any risk ot harm to persons or 
property, Including, without limitation. the Property: and (c) all such products and supplies are used and 
stored in strict compliance with all applicable Environmental Laws (defined below). Borrower shall give 
Lender prompt written noUce of any claim by any person. entity, or governmental agency that a violation 
of Environmental Laws has occurred with respect to all or any portion of the Propel1y, or that a release or 
dispOsal of Hazardous Substances has occurred on the Property (except Permitted Uses as may be 
permiHed pursuant to the preceding sentence), or that Hazardous Substances are present at the Property 
or otherwise affect the Property (except PermlHed Uses). Borrower, through its professlonal,engineers 
and at Its cost, shall promptly 11nd thoroughly Investigate suspected Hazardous Substances 
contamination of the Property and shall provide to Lender a detailed descrtpllon of the lnvesttgallon, and 
any copies of reports at Borrower's expense, Borrower ohall forthwith remove, repair, clean up, !ll1d/or 
deto)(lfy any Hazardous Substances from the Property, to the extent that the presence and/or 
maintenanoo of such Hazardous Substances in, on or about the Property constitutes a vfolallon of any 
federal, state or local law, ordinance, order, decree or regulation now or hereafter In effect and applicable 
to Borrower or the Property, and whether or not Borrower was responsible for thet existence of the 
Hazardous Substaf1ceS in, on or about the Property. "Hazardous Substances· shall mean (I) any 
chemical, compound, material, mixture or substance that Is now or hereafter defined or listed In, or 
otherwise classlfled pursuant to, any Environmental Laws as a "hazardous substance,• "hazardous 
material," "hazardous waste." "extremely hazardous waste,". •acutely hazardous waste,· "radioactive 
waste," "Infectious waste; . "blohazardous waste," "toxic substance," "pollutant,• "toxic pollutant," and 
•contaminant, • as welt as any formulation not mentioned herein Intended to define, list, or classify 
substances by reason of deleterious properties auch as lgnltability, corrosivity, reactivity, carcinogenicity, 
toxicity, reproductive toxicity, "EP toxicity." or "TCLP toxicity": (II) petroleum, natural gas, natural gas 
liquids. liquefied natural gas, synthetic gas usable for fuel (or mixtures of natural gas and such synthetic 
gas) and asl'l produced by a resource recovery facility utilizing a municipal solid waste stream, and drilling 
fluids, produced waters and other wastes associated with the exploraUon, development or production of 
crude oil. natural gas, or geothermail'(lsource:,; (Ill) asbestos in any form; (iv) urea formaldehyde foam 
insularion: (v) polychlorinated blphenyts, (PCBs); (vi) radon; . (vii) any other chemical, material, or 
substance which Is (because or Its quantity, concentrallon, or physical or chemical charaderisllcs) limited 
or regulated ror health and safety reasons by any governmental authority, or which poses a significant 
present or potential hazard to human health and safety or to the environment If released into the 
workplace or the environment; (viii) any "HCIZ8rdOUS Substance• or terms of similar Import 118 defined in 
the State where Property Is located or substances otherwise regulated or controlled In such State 
because of concerns for health, safety and/or property, and (lx) lead-based paint. "Environmental Laws· 
means any and all requirements of courts (including, without llmlta~on, stale courts whose declsloM may 
be based on the common law of the aforementioned State) or governmentalauthorltlaa relating to health, 
safaty. the environment or to any Hazardous Substances, Including, without limitation, the 
ComPI'Qhensive Environmental Response, Compensation, and Liability Act ("CERCLA"), the Resource 
Conse!Vatlon an~ Recovery Act ("RCRA'), the Haz:ardous Substances Transportation Act, the Toxic 
Substances Control Act, the Clean Water Act, the Ef1dangered Species Act, the Clean Air Act, the 
Occupational Safety anti Health Act and all similar federal, state end local environmental statutes, 
ordinances, and the rules, regulations, orders, decrees and guidance documents related thereto, whether 
any of the foregoing shall not exist or shaR hereafter be enacted, decided, promulgated or published. 
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Budget Comparison (Accrual) 
Palmilla .. (swpalmil) 

Months: l1,1l 2010 

8/2/201012:47 PM 

:;;:;:;:;;;::Wi%1£2061'-i':iF iilFi;'2HFili2&2J!iiiilili%iN.:!:!"-'AC\Il•li !SW!FOI!Jlf$1lliiiitlftlll!liliillffi!f:Vol>!U£6UfrU:M!i'llif.itiSJW'Nim:!V~M1NM!mirrilllli'iOiiliii!HnliPWA$Yio&'?ii!'ltf ·it~1ll.lot'41Hfrl'Yi'OiilliiNo( i'l~i!' 

Loss to Lease 
Potential Rent 

0.00 
0.00 

0.00 

(5,719.75d 

201625.00 
0.00 

201,625.00 

155,974.87 {161,694.53) (103.67) (314,826.76) (29.02) 1,820,226.30 
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ll5.25 250.00 
141,53 7l5.00 

0.00 0.00 
9.35 100.00 

266.13 1,065.00 

1.962,50 4.679.25 

1,962.50 4,_679.25 

423.33 14 064.00 
0,00 0.00 
0.00 0.00 

423.33 14064.00 

lnsuranc€ 
Property Insurance 0.00 1 542.00 

Total Insurance 0.00 1,542.00 

Total ()peratinrJ.. E!f!!!.nses 5,568.51 75,522.05 

Net Operating Income (11,288.27l 80,452.82 

Net income (1930.03l 78,453.82 

Budget Comparison (Ac:crual) 
Palmllla ~ (swpalmll) 

Months: lui 2010 

134,75 ----53:"'90 
573.47 80,21 

0.00 0.00 
90.65 90,65 

798.87 75.01 

2 716,75 58,06 

2,116.75 58.06 

14 487.33 103.01 
0,00 0.00 
0.00 0.00 

14487.33 103.01 

1.542.00 100.00 
1,542.00 100.00 

69,953.54 92.63 

(91,741.09) {114.03) 

(92,683.85l (118.14l 

8/2/201012:47 PM 

129.91 1750.00 92,58 
4946.37 9685,00 48,93 

225,08 o.oo 0.00 
218.45 1200.00 Sl.BO 

5,068.65 12,635.00 59.88 18, 

23.872.88 32 510.56 8,667.68 26.64 54.606.80 

23,872.88 32,540.56 8,661.68 26.64 54,606.80 

98 448.00 ~-·-nos 

0.00 0,00 
0.00 0.00 

72, 98448.00 26.20 168768. a 

11092.34 10,794.00 (298.34) !2,76) 18504.00 
11,092.34 10,194.00 (298.34l (2.76l 18,504.00 

353,895.95 495,239.33 141,343.38 28.54 838,954.55 

415,962.48 589,445.86 (173,483.38l (29.43l 981,271.75 

368,730.58 578,928.86 (210,198.28) (36.31l 9H585.75 
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INCOME 

Rental Income - Residential 
Market Rent 
Loss to Lease 

Potential Rent 

Other Rental Income - Residential 
One-Time Concessions 
Recurring Concessions 
Preferred Em~lo'[er Discount 
Vacang.' Loss 
Em~loy:ee Units 
Model & Storage Units 
Office Units 
Bad Debt - Rent 
Bad Debt Recovery - Rent 

Total Rental Inc. - Residential 

Other Income - Residential 
Access Gate Remote Income 
Administrative Fees 
A~~lication Fees 
Damages 
De~osit Forfeitures 
Insufficient Notice Fees 
Late Charge Fees 
Lease Cancellation Fee 
Month-to-Month Premiums 
NSF Fees 
Pet Fees - Non-Refundable 
Pet Rent 
Transfer Fee 
Vendor Rebates 
Miscellaneous Income 

Total Other Inc. - Residential 

INCOME 

Total Income 

EXPENSES 

Pawo/1 & Benefits 
Management - Salaries 
Leasing - Salaries 
Bonuses 
Maintenance - Salaries 
Assistant Maintenance - Salaries 
401k Contributions 
Em~lo'[ee Burden 
Grou~ Insurance 
Contract Staffing - Admin 
Contract Staffing - Maintenance 

Total PaJ!!oll & Benefits 

EXPENSES 

General Maintenance Ex1;2ense 

Re{l.airs & Maintenance 

Income Statement (Accrual) 
Palmilla - (swpalmil) 

Months: Jul 2010 

o.oo 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

(6,047.00) 
0.00 

{_6;047.002 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

327.24 
0.00 

327.24 

{_5,719.762 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

8/2/2010 12:47 PM 

0.00 1209 750.00 157.14 
0.00 (676.252 (0.09) 

0.00 120~073.75 157.05 

0.00 (31,707.27) (4.12) 
0.00 (159,852.67) (20.76) 
0.00 (7,301.15) (0.95) 
0.00 (251,033.47) (32.61) 
0.00 (6,003.57) (0.78) 
0.00 (1,400.00) (0.18) 
0.00 (7,000.00) (0.91) 

105.72 (21,012. 71) (2.73) 
0.00 4 528.70 0.59 

105.72 728,291.61 94.60 

0.00 2 848.65 0.37 
0.00 8,100.00 1.05 
0.00 5,220.00 0.68 
0.00 3,079.44 0.40 
0.00 3,795.00 0.49 
0.00 1 303.80 0.17 
0.00 9,597.66 1.25 
0.00 1 642.50 0.21 
0.00 1156.28 0.15 
0.00 550.00 0.07 
0.00 2 000.00 0.26 
0.00 1 647.25 0.21 
0.00 250.00 0.03 

(5.72) 327.24 0.04 
0.00 49.00 0.01 

{_5.722 41,566.82 5.40 

100.00 769,858.43 100.00 

0.00 19,243.33 2.50 
0.00 13,388.78 1.74 
0.00 6 960.00 0.90 
0.00 10 151.54 1.32 
0.00 6 190.10 0.80 
0.00 154.92 0.02 
0.00 13,491.71 1.75 
0.00 4,480.00 0.58 
0.00 3,520.00 0.46 
0.00 4,587.80 0.60 

0.00 82,168.18 10.67 
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Access Gate Expense 
Appliance Repairs 
Building - Interior 
Cabinet & Closet Repairs I Supplies 
Carpet Cleaning Repairs - Occupied 
Common Area Repairs 
Door Repair I Replacement 
Electrical Supplies I Repairs 
Equipment Supplies & Repairs 
Garage Repairs & Maintenance 
Garbage Disposals 
HVAC Supplies I Repairs 
Lighting Supplies I Repairs 
Locks &Keys 
Maintenance Supplies 
Plumbing Supplies I Repairs 
Safety & Fire Supplies I Maint 
Small Tools & Equipment 
Water Penetration Repairs 
Window I Glass Repair 
Miscellaneous Supplies I Repairs 

Total Repairs & Maintenance 

Make- Readv/Redecoratinq 
Appliance Repair 
Blinds I Drapes Repair 
Carpet Cleaning I Repair - Vacant 
Cleaning SllQplies 
Electrical Supplies - Vacant 
Drywall Repairs 
Keys I Locks - Vacant 
Maid I Cleaning Service 
Paint Contractor 
Painting Supplies 
Plumbing - Vacant 
Resurfacing - Fixtures I Counters 

Total Make - Ready/ Redecorating 

Contrad Services 
HOA Management 
Intrusion Alarm Contract 
Pest Control Contract 

Total Contract Services 

Food Service Expense 

Total General Maintenance Expenses 

Advertising I Marketing I Promotions 
Advertising - Internet 
Advertising - Trade Publications 
Locator Fees 
Marketing I Promotions 
Prospect Refreshments 
Resident Referral Fees 
Shopping Reports 
Signage 

Income Statement (Accrual) 
Palmilla • (swpalmil) 

Months: Jul 2010 

o.oo 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

66.50 
0.00 
0.00 
0.00 
0.00 

189.63 
279.28 

0.00 
0.00 
0.00 . ~---~·--"--·-~--·-

0.00 
0.00 

535.41 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

109.45 
0.00 
0.00 

109.45 

0.00 
0.00 
0.00 

0.00 

644.86 

447.00 
900.00 
289.00 

0.00 
0.00 

250.00 
140.00 

0.00 
Total Advertising I Marketing/ Promotions 2_,026.00 

General & Administrative 

Office Exoenses 
Copy Machine Contract 0.00 

8/2/2010 12:47 PM 

0.00 160.00 0.02 
0.00 172.45 0.02 
0.00 341.70 0.04 
0.00 18.73 0.00 
0.00 815.00 0.11 
0.00 6.90 0.00 
0.00 565.26 0.07 
0.00 1,895.55 0.25 
0.00 (209.67) (0.03) 

(1.16) 1,617.04 0.21 
0.00 258.04 0.03 
0.00 1,126.94 0.15 
0.00 318.18 0.04 
0.00 545.18 0.07 

(3.32) 359.12 0.05 
(4.88) 3,686.95 0.48 
0.00 650.73 0.08 
0.00 115.04 O.Dl 
0.00 2 818.42 0.37 
0.00 1,172.77 0.15 
0.00 186.92 0.02 

(9.36) 1fi621.25 2.16 

0.00 37.02 0.00 
0.00 1,344.26 0.17 
0.00 5,205.00 0.68 
0.00 194.34 0.03 
0.00 214.83 0.03 
0.00 422.10 0.05 
0.00 113.07 0.01 
0.00 8 360.00 1.09 
0.00 13 300.00 1.73 

(1.91) 6,081.67 0.79 
0.00 416.14 0.05 
0.00 180.00 0.02 

(1.91) 35,868.43 4.66 

0.00 80,562.75 10.46 
0.00 228.00 0.03 
0.00 1 555.00 0.20 

0.00 82_,345.75 10.70 

{_11.272 134_,835.43 17.51 

(7.82) 1,952.00 0.25 
(15.73) 5,414.00 0.70 
(5.05) 1,445.00 0.19 
0.00 5.99 0.00 
0.00 304.03 0.04 

(4.37) 1,250.00 0.16 
(2.45) 175.00 0.02 
0.00 108.10 0.01 

(35.422 10_,654.12 1.38 

0.00 280.00 0.04 
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Office SUQQiies 
Pagers I Cellular Phones 
Postage & Delive~ 
Printing ExQense 
Resident Screening 
TeleQhone ExQense 
Software Licenses L Maintenance Fees 

Total Office Exp_enses 

Other General & Administrative 
Bank Charges 
ComQuter E~ense 
Consulting I Professional Fees 
EmQIQYee Meetings 
EmQIO}o'ee Recruitment 
Eviction Fees 
Internet Access 
Legal Fees 
Licenses L Fees L Permits 
Training I Seminars 
Uniform Rental L Purchase 

Total Other General & Administrative 

Total General & Administrative 
---·· 

Utilities 
Electric - Clubhouse 
Electric - Vacant Units 
Electric Rebill 
Gas - Common Areas 

Total Utilities 

Manag . .ement Fees 
Management Fees 

Total Manag_ement Fees 

Taxes 
Ad Valorem ProQertv Taxes 
Franchise Taxes 
Personal ProQertv Taxes 

Total Taxes 

Insurance 
ProQertv Insurance 

Total Insurance 

Total Op_erating_ Exp_enses 

Net Op_erating_ Income 

Routine Re{]/acement ExQense 
AQQiiances - Dishwashers 
AQQiiances - Refrigerators 
AQQiiances - Stove L Microwaves L Range Hoods 
AQQiiances - Washers L D~ers 
CarQet 
HVAC 
Vin}'l [Tile 

Total Routine Ree.lacement Exe.ense 

NO! After Ree.lacements 

Income Statement (Accrual) 
Palmilla - (swpalmil) 

Months: Jul 2010 

0.00 
0.00 

97.49 
62.80 

114.61 
13.66 

500.00 
788.56 

303.79 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

303.79 

1,092.35 

115.25 
141.53 

0.00 
9.35 

266.13 

1,962.50 
1£962.50 

(423.33) 
0.00 
0.00 

(_423.332 

0.00 
0.00 

5,568.51 

{_11,288.272 

0.00 
0.00 
0.00 
0.00 

2,941.76 
0.00 
0.00 

2,941.76 

(_14,230. OJ 2 

8/2/2010 12:47 PM 

0.00 556.66 0.07 
0.00 57.91 0.01 

~--~ 
.. 

(1.70) 676.00 0.09 
(1.10) 251.20 0.03 
(2.00) 688.46 0.09 
(0.24) 1,630.72 0.21 
(8.74) 2,000.00 0.26 

{_13.792 ~140.95 0.80 

(5.31) 1,432.83 0.19 
0.00 210.00 0.03 
0.00 2,000.00 0.26 
0.00 (360.71) (0.05) 
0.00 264.00 0.03 
0.00 486.44 0.06 
0.00 257.95 0.03 
0.00 1,265.35 0.16 
0.00 100.00 0.01 
0.00 1,540.61 0.20 
0.00 208.62 0.03 

(_5.312 7,405.09 0.96 

(19.!2)_ 13,546.04 1.76 

(2.01) 129.91 0.02 
(2.47) 4,946.37 0.64 
0.00 (226.08) (0.03) 

(0.16) 218.45 0.03 
{_4.652 5,068.65 0.66 

(34.31) 23,872.88 3.10 
{_34.312 23,872.88 3.10 

7.40 65,913.15 8.56 
0.00 942.00 0.12 
0.00 5,803.16 0.75 

7.40 72£658.31 9.44 

0.00 11,092.34 1.44 
0.00 11092.34 1.44 

(J7.362 353,895.~~------- 45.97 

197.36 415,962.48 54.03 

0.00 281.53 0.04 
0.00 3,102.46 0.40 
0.00 1,100.83 0.14 
0.00 381.02 0.05 

(51.43) 40,994.56 5.32 
0.00 1150.00 0.15 
0.00 221.50 0.03 

{_51.432 47,231.90 6.14 

248.79 368J30.58 47.90 
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Non-Operating Expenses 

Non-Operating Expenses 

Net Income 

Income Statement (Accrual) 
Palmilla - (swpalmil) 

Months: lui 2010 

248.79 

8/2/2010 12:47 PM 

368J30.58 47.90 

Page 4 



000259

000259

000259 00
02

59

EXHIBIT 9 

EXHIBIT 9 
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'fe~[':f[?mr:· B¢jirlrntjal 

Lfl""toL= 
l)koa"'rf!'t~r•ted~~ 

PomntmiR~nt 

. 2':f!:g!:!!!::'- fi«<d.mrill 

Re.~mngCon,~• 

Preolt!rrodEm~orDi<coun~ 
Voun<vll>$$ 
Em~eUn1ts 

~~:: ~n~~or•geUn.b 
Bad Debt· Rant 
i!l&d"Oebt"Re<Ovi,",y.R~nt 

ToW Rt:nlill /(!(:. • Reskkntiill 

'!:=~~?.!,~ 
•dminlmbve Feti 
·~plkatlol!~. 
oa,.,gu 

~=~lures 
lnwFr..:lelltNDb<en..,. 
t..attChif'llel'eeo 
~~.C••F~~Oflf,.t .. 
lod<&/Keylneome 
~;~~""tl1Premlum1 

Pd.F--N""oflefundablo 
Pd. Rent 
:r!1'9S!"«fu 
Vendor Reb~!..: 
Miot<Mon..,mlneome 

... !o!"a( CJt!n!:r Inc. • Reskkntlal 

P.;tiiWI/ltBM.:t'i4. 
Monagement·S~I~ri~ 

~::~~;S$>ics 
Mainlenanee·Salaneo 
w..tantMa .. te .... noe•S..a.ne& 
~~lkCDI!trJb.uli!'n• 
Emploveeeunhn 
Gl"l>llllln.IIH"Jh<e 
c..,.tro.rtst.o!l'ng • ~d.r:nfo:l 
CDnlr.lrt5toffing•Mar.tonaMe 

Tot;~/ P<lyro/1 & lkn~tts 

General Maintenance Exoense 

R;pilrJ&Mf/atnry;s 
Acc .... Gat.ohpen.._ 
A~pta.neellepan 
Building·E>Mrior 
Buildln~ ·lntellor 
Cablnet&.CiosetRepaor~/S"ppliM 
Carp<ttelean.,gllopalrs·Oeeupled 

.c'!"'mfM~ArHIIe~ 
tJ.oorRop .. r/Repla<...,onl 
EID<tn<al Supp~ao I ltep•rrs 
EqufpmtntSuppliosaROI>ltlti 
lnterioi"PIIIIt/w.ilpaper 
Garagel'tellalnii.Molnt.ol'onee 
Garbage.Dt.<;><>ool<. 
HVACSupplteo/Rep•rrs 
lntruM Alimn SUpp~"'/ Rcp"'rs. 
~hn.n~ ~up~ ( 1!-t~ljrs. 

"Loeki&K~· .... 
Maln\Oflon<eSuppllet~ 
Plumbing5u~ies/Repairs 

5ofloty li Fire Supp~"'/ M~int 
SmiiTgokaE~u'pm""l 
V>'~l<lrt:>enetr!'!i<!nR~~i,.., 

···WindCWJGiassltej!a'r 
Nisc"""nMu$Supph I Re~rs 

ToW Rt:pairs a M.iinteMnce 

Mllkt:- Rfflk /Rfflr:wrating 
Appb~>«ilep•" 
Bbnd~J Df"llpe<R"P"" 
tarpotCleanlflo /R~pM·Voralll 
Cloani1111 Supp~ .. 

-~~~~-:~"" ~v.a..,nt 
Keys/L.,.I<$·V~a~~t 

~~t~~~~!~eM<. 
Pa01bngSupploeo 
Plumbmg•Vaw~nt 
R~tf&<W19•fi:4vr"'/CI>IIn~ 
OtloerM&ke-RudyE>qoen5e5 

ToW Mak~- Rt!ady I R~ctmJting 

c9ritr.Kt5Wwis 
HOAHanagomOhl 
J•tr:u-110n -!#.'i'1 ~?~\l:l~t 
J~nltnriaiContrxt 
PestCDntroiContr~ 

Trlt:IIContr.actS()~ 

food S!.ty!ce Emense 

ToUIIGt!nt!rAIM.tinlMilna: ~()J 

rldyrrrtl@q I &rtcttnq /Prpmptipm 

-~~~=~ :-~~l~~~. 
Locatorf'eer.. 
Mari<eb"'J/~omo;oiHm• 
ProopectRel......,menl< 
~~rt.%o(en"at.~ 
Residontltet~tion 
ShO!II'~IJIII ROlllort:s 
Sill"•~• . . ... 

Tot.rl A~rtising I H.arlteting/ Promo/ior!'i 

\ienerll! & AdiriiO)sttatlye"" . 

~ 
CopyM~~ehineCOI'trwct 
C!fkftSUJOPI~ 
P0!1•rs./Cellul3rPI1"""5 
P05b~ft if! Delivery 
!'•!".~ng E><pe.n"' 
ReoiidontScreen111g 
T•hontElcponse 
Softw.roUc..,._/N~Intoen~nceFtoi 

Tot.r!OffceExf'()n'ies 

tJtfwGtmm/&AdminjstnJP"~ 
e ... kch•lll"' 
c....,~4ttrE>qoenH 
CDnsultJrig!Prcfe~n~IFtir~ 
~mpj.,yM Me~~G· 
Employ•oRe.ruitment 
En!etbll11ncnthp....., 
E""<tl""f•a. 
lntom«A""'" 
L•"~alfeis 
LkcnseJ/I'tq/~tnii!J 
Tr.~rnlng/Somi,..rs 

Unifo1111Rental/1'1Jtd.""" 
Mt~O<tllliG&fter.~I/Adrnln 

Tot.~! oth~GeM~ a Mmlnistntlvt: 

Total Generilf & Admfnl'ihlive 

-YJiJi1i<> 
Ele.ctrle·CI<Jbho""' 
Ele.cl7tc:-Co"""NIArUI 
Ek<mo"·Va"cMtun.ts ·· 
EI6CtrJo:Robrll 
Gi~ii•CcmmooAreao 

Totliii.Jtilltis 

Mwqem;atfw 
t.Qn~garncntfoa; 

ToWM11~ent~ 

104,.116.0/J 

•• ~35.00 
1,109.00 

3,2.36.00 

13~499.00 

D.OO 
1,285.00 

~s7.o:~· 

2,12s.ao 

.1,485.00 

{643.00) 
(13~14.00) 

r~.us.oo) 

CI.400.UO) 
(5,764 .. 0Q) 

9s_692.oo 

··i;soo:uo 
l,!Il.5,J;lll. 
(245.00) 

(150.00) 
(1.950.00) 
3,950,00 

~,SHJ.OO 
2,4!H.OO 

4,95S.OO 

1S,08J.OO 

o.oo 
~,l!!I.M 

··:.:too· 

118.00 
31.00 
62.00 

··ll!s:ao·· 

470.00 

~138.00 

283.00 
1.:ofi.ilo 

1.619.00 

1,256.00 

830.0D 
.51.1-0D 

IOD.OO 
lS7.0D 

1,493.00 

.1,749.00 

(7,914.00) 
(15,643.00) 

[~D.OO) 

(74,07-4.00) 
(l!l9 •. 00) 

(1.400.00) 
.• (-r.!.IJI!) 

102,.2tJJ.OO 

2,"100."00 
1,485.00 
J,ll4,00 

2,140.00 

300.00 
Soo.w 

J,Ms.oo 
3,807.00 
1~830.00 

4,031.00 
2,353.110 

19,681).00 

15,00 

11.00 
965.00 
~.00 

1S,6!M.oa 
11?.00 
~19.00 

16_210,00 

19,881.00 

298.00 

"""' 

fatl..oo·· 

'·"" Sl.OO 
.56.00 
~(14.00 
300.00 

1,o1s.ao 

559.00 

1,574.(}() 

Incomo-12 statumont (Aecru1l) 
Pllmlb- (swpalrnlt} 

Allgut100!II•lulyl010 

(4.a5C.CID) 
(Z:l.SDl.OO) 

(511,00) 
(5S,9BS.OO} 

(~20.00) 

(1.~00.00) 

. CJ.9Q5,C>C!) 

108,769.00 

s·.t9i.o0 
3,S53.00 
1)l:!O.OO 
7,1164.00 
2,080.00 

~-,6~7.00 
1,1150.00 

76,00 

980.00 
3S.OU 

1,585,00 

J,072.00 

15,491.00 

.30,436.00 

635.00 
18.00 

1~3.00 
~7.00 

i~~:: 
1,526.00 

],1.29.00 

1,655.00 

(l,15t.l.OO) 
(20,134.0~ 

(55C.OO) 
(7.1,67~MJ 

(:1,21&.00) 

(1,400.00) 
_(S,_8tl9,_0~l .. 

101,2SS.()(J 

300.0J 
67S.OO 

1,~~~~ 

18,409.00 

191.QQ 
(111.00) 

2.tl62.00 

130.00 
66,00 

15,896.00 

20,661.00 

100.00 

1,103.00 

(e,42.S.oo) 
(21,458,00) 

(SS!cl.OO) 
(55,912-0ll 
(1,728.00} 

(l,-400.00) 
.15,~1.4,0\l). 

106,696.00 

1,226.00 
2,73o.DO 

1.1_76.1.00 

171.00 
(200.00) 

(2,062.00} 

IS,Ii96,00 

23,421.00 

06.00 

2l:!.OO 
56.00 

1,238,00 

J,9S4.00 

3,112.00 

(6,1100.00) 
(lJ,J%JJU) 

(1.(160.00) 
(41,Ml.OO) 
{1,844.00) 

(1,400.00) 
(2,176.00) 

118,.142.00 

11(]0.00 

1,=~:: 
%.00 

150.00 

1,560.00 

12,941.00 

""' 265.00 

565.00 
39.00 

n.oo 
14.00 
10.00 

244,00 

JO.OO 
JS.OO 

~.015.00 

~::::: 
I,GIIS.OO 
~.660.00 
2,005.00 

16,978.00 
p~.o.o 

11;092.{}() 

32,036,0(1 

<OOO 
. 1.~4,0.Q 

~r:~ 
115.00 
296.00 

957.00 

1011.00 
291.00 

2,376.00 

J,JJJ.OO 

/B,llO.OO) 
(l9,83J.OO) 

CU12,00) 
{31,966.00) 

(!'lJ.OO} 

/1,400.00) 
(1,567.00) 

126.968.00 

1,1'19.00 
2,250.00 

.. ).~~~-®. 

2,150..00 

2,4!KI..OO 

!£00.00) 
IOQ.09 

M.OO 
2,634.00 
11llO.DO 

150.110 
.128.00 

434,00 
217.00 
~.00 

SGO.D:I 
700.00 

~:&g 
•• oo 

2,150.00 
~.~:te.oo 
1.175.00 

11,021.00 

27,58J.OO 

749.00 

215.00 
35.00 

200.00 
;.oo 

50.00 
2H.Oil 

25o:oo 
21!4.00 

987.00 

1~737.00 

(3,722.00) 
(:t!,2llfi.OO) 
(1,72~.00) 

(2S,JEIJ.OO) 
(ff . .Q~l .. 

[1,400,00) 

250.00 
750.00 
270.110 

l,n!l.oo 
1,30(1.00 

1,6SO.OO 

2,210.00 
3,1~7.00 

StlQ,OO 

~!~::: 
~3.00 

2,13S,OO 
1,1JO,OO 

16,130.00 

.23,618.00 

900.00 
$1~ . .\IP 

31.00 
250.00 

74.00 

~~!::i 
281.00 

791.00 

Zso.oo 

7S7.00 

1,548.00 

(2,500.00) 
(:t!,7!Ni,OO) 

(1,758.00) 
(lJ,055.0D) 

·o,4Q.:i.OOJ. 

450.00 
.45.00 

4S5.Dil 
754.00 
SIO.Oil 

1~0.00 
1~7.00 

1,015.00 

1,191.00 
21H.D:I 

(6.00) 

310.00 

6.869.00 

595.00 

202.00 
~.00 

~:: 
121,00 

:zso.oo 

827.00 

(6,1147.00) 

·~00 
279.00 

645.00 

4~7.00 

~.00 

~-110. 

789.00 

1,09Z,OO 

91212010124l!PM 

2,8'1~00 
13,!!00.00 

. .... H,9!S,oo 
7,l6S.OO 
J,7~S.f/O 

1.754.00 
1&,7(18,00 

2,~~:~ 
I,S3l.CO 

g~~~g. 
l.;~~~g 

3:::17.00 

3-4,075.00 
24,351.\IU 

.. ~,~lO.~. 
lli.l!iVJCl 
lo,6.23,00 

~sM~;: 
6,430.00 
3,520.00 

H4,8J2.00 

160.00 
172.00 

····~:: 
1~.00 

l,o-10.00 
. .1~,\1(1 

S6S,oo 
3,214.00 
~.067,M 

1,817.00 
~-0~ 

1,24(;.00 
~.00 

-~~:2~ 
400.00 

5,570.00 
S,lfil.OO 

6<10,00 

.. ~.~~M~ 
2,385.0!1 

l~St~:gg 
S89.M 

155500 

148,016.00 

227,790.00 

2,!31.~0 
!1,550.00 

14!:~ 
313.00 

1,2~:~ 
175.00 

13,710.00 

24,009.00 
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~ 
I>I"Oflcrtvlnillran'< 

ToUI!nsl.lr.lMe 

.. fdMiO;,dr.itf,;g~es 

Rqytio~8epl.rowrnltifwrnv: 
A~l>iances·rnshwast.~rr. 
Apl>i!Jneu~Ref!"lge«~ton. . .. . . 
Ap~ncocs;•Sbwo/M><!"OWliWS/RIIIQ~I-ioods 
Apphnc .. •Wulu:r~/Df\'l'r~ 
Cifllel 
(omp"\tlrl-l~rdw.ro/Snftware 

ftlmlturo/EquljlmOllt 

Si~~~t'riio 
Totii/Routini!Rep/ac~tExpt!IISl! 

Cam?fl llkmnytjna Exprog 
Corl)~~\ei".H.~~w.re.. . 

Totill Ctpital/ Rt:MViJtion E"xpc.Mc 

NO! A~R~aumenl$ 

!.7,008.00 

1.5)700 

J,SS7.00 

~.1,490.00 

46,985.00 

soo.oo 

'f6,.485.()() 

!.7,008.00 

111'!300 

JA."~~-_t}{) 

~~?4-.00 

'16,908.00 

!,484.00 

600.00 1,484.00 

1,197.00 

'14,811.00 45,"131.00 

Inc:ame-12 Sbltum111nt (AeQl.lill) 
floalrnlla-(-flilltnll} 

Auau.tlOOt•lulylOlO 

19,6?9.·» 2,991.00 

751100 222M 
.20,429.00 .1.~!.2.00 

12,619.00 42,697.00 

at2/201(112:4aPM 

,.,_, "'·" ~~~::: VI&.o~ 3,102.00 

JBI,OO ··~::~~ 
7,65~.00 8,151.00 IO,WJ.OO 6,~22.00 2,8W.OO 2,!1'12.00 E2,157.00 

::~~ 
1,150.0~ '-~~-0~ 

7,654.00 8,1SJ..OO J.2,4S8.00 5_852.00 S.BSJ.oo 2,94].00 70,245.00 

!.,497.00 

44,235.00 39,927.00 SS,8S8.00 8!.,879.00 JJ.a_1~4.00 {l4,.21iJ.OIJ) 518,078.00 

(U,llO.OIJ) 518,078.()() 
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EXHIBIT 10 

EXHIBIT 10 
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11020-000 Cash - Operating 
11085-000 Petty Cash 
12010-000 Accounts Receivable 
13050-000 Prepaid Insurance 
13070-000 Prepaid Real Property Taxes 
13085-000 Prepaid - Other 
21010-000 Trade Accounts Payable 
21058-000 Due To Affliate 
22020-000 Accrued Real Property Taxes 
22025-000 Accrued Insurance 
23010-000 Prepaid Rent 
23030-000 Security Deposits 
23090-000 Unclaimed Property Payable 
31024-000 Capital 
33000-000 Distributions 
34000-000 Retained Earnings 
41000-000 Market Rent 
41020-000 Loss to Lease 
41091-000 One-Time Concessions 
41093-000 Recurring Concessions 
41094-000 Preferred Employer Discount 
41100-000 Vacancy Loss 
41110-000 Employee Units 
41120-000 Model & Storage Units 
41121-000 Office Units 
41150-000 Bad Debt- Rent 
41155-000 Bad Debt Recovery- Rent 
43005-000 Access Gate Remote Income 
43010-000 Administrative Fees 
43020-000 Application Fees 
43080-000 Damages 
43090-000 Deposit Forfeitures 
43120-000 Insufficient Notice Fees 
43135-000 Late Charge Fees 
43145-000 Lease Cancellation Fee 
43170-000 Month-to-Month Premiums 
43180-000 NSF Fees 
43200-000 Pet Fees - Non-Refundable 
43201-000 Pet Rent 
43250-000 Transfer Fee 
43267-000 Vendor Rebates 
43290-000 Miscellaneous Income 
51010-000 Management- Salaries 
51020-000 Leasing - Salaries 
51030-000 Bonuses 
51040-000 Maintenance - Salaries 
51045-000 Assistant Maintenance - Salaries 
51090-000 401k Contributions 
51110-000 Employee Burden 
51120-000 Group Insurance 
51150-000 Contract Staffing -Admin 
51160-000 Contract Staffin9 - Maintenance 
52010-000 Access Gate Expense 
52020-000 Appliance Repairs 
52050-000 Building - Interior 
52051-000 Cabinet & Closet Repairs I Su~~lies 
52055-000 Carpet Cleaning Repairs - Occupied 
52060-000 Common Area Repairs 

Ba 
Palmilla - (swpalmil) 

Months: lui 2010 

55,268.86 
189.63 

35,887.61 
13,702.00 
12,072.23 

149.00 
(4,036.76) 

(19,344.00) 
(110,224.00) 

(11,679.30) 
(3,751.15) 

(37,911.35) 
(805.78) 

(131,069.82) 
733,861.07 

(149,347.63) 
(1,209,750.00) 

676.25 
31,707.27 

159,852.67 
7,301.15 

251,033.47 
6,003.57 
1,400.00 
7,000.00 

14,965.71 
(4,528.70) 
(2,848.65) 
(8,100.00) 
(5,220.00) 
(3,079.44) 
(3,795.00) 
(1,303.80) 
(9,597.66) 
(1,642.50) 
(1,156.28) 

(550.00) 
(2,000.00) 
(1,647.25) 

(250.00) 
0.00 

(49.00) 
19,243.33 
13,388.78 
6,960.00 

10,151.54 
6,190.10 

154.92 
13,491.71 
4,480.00 
3,520.00 
4,587.80 

160.00 
172.45 
341.70 

18.73 
815.00 

6.90 

4,036.76 

37,340.70 

6,047.00 

10 12:48 PM 

55,268.86 0.00 
189.63 0.00 

35,887.61 
13,702.00 
12,072.23 

149.00 0.00 
0.00 

(19,344.00) 
(110,224.00) 

(11,679.30) 
(3,751.15) 

(37 ,911.35) 
(805.78) 

(131,069.82) 
771,201.77 

(149,347.63) 
(1,209,750.00) 

676.25 
31,707.27 

159,852.67 
7,301.15 

251,033.47 
6,003.57 
1,400.00 
7,000.00 

21,012.71 
(4,528.70) 
(2,848.65) 
(8,100.00) 
(5,220.00) 
(3,079.44) 
(3,795.00) 
(1,303.80) 
(9,597.66) 
(1,642.50) 
(1,156.28) 

(550.00) 
(2,000.00) 
(1,647.25) 

(250.00) 
327.24 (327.24) 

(49.00) 
19,243.33 
13,388.78 
6,960.00 

10,151.54 
6,190.10 

154.92 
13,491.71 
4,480.00 
3,520.00 
4,587.80 

160.00 
172.45 
341.70 

18.73 
81S.OO 

6.90 
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52065-000 Door Repair I Replacement 
52070-000 Electrical Supplies I Repairs 
52081-000 Equipment Supplies & Repairs 
52090-000 Garage Repairs & Maintenance 
52095-000 Garbage Disposals 
52110-000 HVAC Supplies I Repairs 
52130-000 Lighting Supplies I Repairs 
52140-000 Locks & Keys 
52150-000 Maintenance Supplies 
52190-000 Plumbing Supplies I Repairs 
52210-000 Safety & Fire Supplies I Maint 
52230-000 Small To_ols & Equipment 
52247-000 Water Penetration Repairs 
52250-000 Window I Glass Repair 

52260-000 Miscellaneous Supplies I Repairs 
52605-000 Appliance Repair 
52610-000 Blinds 1 Drapes Repair 
52620-000 Carpet Cleaning I Repair - Vacant 
52640-000 Cleaning Supplies 
52643-000 Electrical Supplies - Vacant 
52645-000 Drywall Repairs 
52647-000 Keys I Locks- Vacant 
52650-000 Maid I Cleaning Service 
52660-000 Paint Contractor 
52670-000 Painting Supplies 
52675-000 Plumbing - Vacant 
52680-000 Resurfacing - Fixtures I Counters 
53080-000 HOA Management 
53085-000 Intrusion Alarm Contract 
53140-000 Pest Control Contract 
54010-000 Advertising - Internet 
54030-000 Advertising - Trade Publications 
54080-000 Locator Fees 
54090-000 Marketing I Promotions 
54105-000 Prospect Refreshments 
54120-000 Resident Referral Fees 
54125-000 Shopping Reports 
54130-000 Signage 
58030-000 Copy Machine Contract 
58080-000 Office Supplies 
58090-000 Pagers 1 Cellular Phones 
58100-000 Postage & Delivery 
58105-000 Printing Expense 
58107-000 Resident Screening 
58110-000 Telephone Expense 
58115-000 Software Licenses I Maintenance Fees 
58225-000 Bank Charges 
58240-000 Computer Expense 
58242-000 Consulting I Professional Fees 
58247-000 Emeloyee Meetings 
58250-000 Employee Recruitment 
58260-000 Eviction Fees 
58270-000 Internet Access 
58275-000 Legal Fees 
58280-000 Licenses I Fees I Permits 
58290-000 Training I Seminars 
58305-000 Uniform Rental 1 Purchase 
59010-000 Electric - Clubhouse 

Trial Balance 
Palmilla - (swpalmil) 

Months: Jul 2010 

565.26 
1,895.55 
(209.67) 

1,550.54 
258.04 

1,126.94 
318.18 
545.18 
169.49 

3,407.67 
650.73 
115.04 

2,818.42 
1,172.77 

186.92 
37.02 

1,344.26 
5,205.00 

194.34 
214.83 
422.10 
113.07 

8,360.00 
13,300.00 
5,972.22 

416.14 
180.00 

80,562.75 
228.00 

1,555.00 
1,505.00 
4,514.00 
1,156.00 

5.99 
304.03 

1,000.00 
35.00 

108.10 

280.00 
556.66 

57.91 

578.51 
188.40 
573.85 

1,617.06 
1,500.00 
1,129.04 

210.00 
2,000.00 
(360.71) 
264.00 
486.44 
257.95 

1,265.35 

100.00 
1,540.61 

208.62 
14.66 

66.50 

189.63 
279.28 

-------~-

109.45 

447.00 
900.00 
289.00 

250.00 
140.00 

97.49 
62.80 

114.61 
13.66 

500.00 
303.79 

115.25 

565,26 
1,895.55 
(209.67) 

1,617.04 
258.04 

1,126.94 
318.18 
545.18 
359.12 

3,686.95 
650.73 
115.04 

2,818.42 
1,172.77 

186.92 
37.02 

1,344.26 
5,205.00 

194.34 
214.83 
422.10 
113.07 

8,360.00 
13,300.00 

6,081.67 
416.14 
180.00 

80,562.75 
228.00 

1,555.00 
1,952.00 
5,414.00 
1,445.00 

5.99 
304.03 

1,250.00 
175.00 
108.10 
280.00 
556.66 

57.91 
676.00 
251.20 
688.46 

1,630.72 
2,000.00 
1,432.83 

210.00 
2,000.00 
(360.71) 
264.00 
486.44 
257.95 

1,265.35 
100.00 

1,540.61 
208.62 
129.91 

Page 2 



000265

000265

000265 00
02

65

59040-000 Electric - Vacant Units 
59050-000 Electric Rebill 
59070-000 Gas - Common Areas 

61030-000 Management Fees 
62010-000 Ad Valorem Property Taxes 
62020-000 Franchise Taxes 
62030-000 Personal Property Taxes 
63010-000 Property Insurance 
71011-000 Appliances- Dishwashers 
71013-000 Appliances- Refrigerators 

Tria Balance (Accrua 
Palmilla - (swpalmil) 

Months: Jul 2010 

4,804.84 
(226.08) 
209.10 

21,910.38 
66,336.48 

942.00 
5,803.16 

11,092.34 
281.53 

3,102.46 
71014-000 Appliances- Stove 1 Microwaves 1 Range Hoods 1,100.83 
71015-000 Appliances- Washers I Dryers 381.02 
71020-000 Carpet 38,052.80 
71090-000 HVAC 1,150.00 
71175-000 Vinyl I Tile 221.50 

0.00 

8/2/201 12:48 PM 

141.53 4,946.37 
(226.08) 

9.35 218.45 

1,962.50 23,872.88 
423.33 65,913.15 

942.00 
5,803.16 

11,092.34 
281.53 

3,102.46 
1,100.83 

381.02 
2,941.76 40,994.56 

1,150.00 
221.50 

56,358.06 56,358.06 0.00 
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EXHIBIT 11 

EXHIBIT 11 
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swpalmil 6/15/2010 07/10 
swpalmil 6/15/2010 07/10 
sw~lmil 6/15/2010 07/10 
swpalmil 6/15/2010 07/10 
swpalmil 7/2/2010 07/10 
swpalmil 7/2/2010 07/10 
sw~lmil 7/2/2010 07/10 
swpalmil 7/7/2010 07/10 
sw~lmil 7/7/2010 07/10 
sw~lmil 7/7/2010 07/10 
swpalmil 7/7/2010 07/10 
swpalmil 7/7/2010 07/10 
swpalmil 7/7/2010 07/10 
sw~lmil 7/7/2010 07/10 
swpalmil 7/7/2010 07/10 
swpalmil 7/7/2010 07/10 
sw~lmil 7/12/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
sw~lmil 7/13/2010 07/10 
sw~lmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
sw~lmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/13/2010 07/10 
swpalmil 7/14/2010 07/10 
swpalmil 7/15/2010 07/10 
swpalmil 7/25/2010 07/10 
swpalmil 7/28/2010 07/10 
swpalmil 7/29/2010 07/10 
swpalmil 7/29/2010 07/10 
swpalmil 7/29/2010 07/10 
sw~lmil 7/29/2010 07/10 
swpalmil 7/29/2010 07/10 
sw~lmil 7/29/2010 07/10 
sw~lmil 7/29/2010 07/10 
swpalmil 7/30/2010 07/10 
swpalmil 7/30/2010 07/10 
swpalmil 7/30/2010 07/10 
sw~lmil 7/30/2010 07/10 
swpalmil 7/30/2010 07/10 
swpalmil 7/30/2010 07/10 
sw~lmil 7/30/2010 07/10 
swpalmil 7/30/2010 07/10 
sw I mil 7 30 2010 07/10 

General Ledger (Accrual) 
Palmilla • (swpalmil) 

Months: Jul 2010 

(swgre29a) GREYSTAR REAL ESTA K-1949600 61510 
(swgre29a) GREYSTAR REAL ESTA K-1949600 61510 
(swgre29a) GREYSTAR REAL ESTA K-1949600 61510 
(swgre29a) GREYSTAR REAL ESTA K-1949600 61510 
(swgre29a) GREYSTAR REAL ESTA K-1890695 7022010 
(swgre29a) GREYSTAR REAL ESTA K-1890695 7022010 
(SW9re29a) GREYSTAR REAL ESTAK-1890695 7022010 
(gscar343) CAREER STRATEGIES 1 K-1872477 386 
(gscar343) CAREER STRATEGIES 1 K-1872489 386 
(gscar343) CAREER STRATEGIES 1 K-1872489 386 
(gscar343) CAREER STRATEGIES 1 K-1872489 386 
(gscar343) CAREER STRATEGIES 1 K-1872495 386 
(gscar343) CAREER STRATEGIES 1 K-1872495 386 
(gscar343) CAREER STRATEGIES 1 K-1872501 386 
(gscar343) CAREER STRATEGIES 1 K-1872501 386 
(rrrya583) Ryan White K-1885089 387 
07/10 NV Energy Refund J-638220 07/10 NV Ene 
(gscri221) Criterion Brock-203 K-1898063 388 
(gscri221) Criterion Brock-203 K-1898067 388 
(gsell328) ELLIS PROPERTY MANA• K-1898076 389 
(gsell328) ELLIS PROPERTY MANA• K-1898083 389 
(gsell328) ELLIS PROPERTY MANA• K-1898087 389 
(gsell328) ELLIS PROPERTY MANA• K-1898091 389 
(gsfor75) FOR RENT MAGA21NE K-1898108 390 
(gsfor75) FOR RENT MAGA21NE K-1898108 390 
(gsfor75) FOR RENT MAGA2INE K-1898116 390 
(gsfor75) FOR RENT MAGA21NE K-1898116 390 
(gsnve300) NV Energy K-1898438 391 
(gsnve300) NV Energy K-1898438 391 
(gsnve300) NV Energy K-1898452 391 
(gsnve300) NV Energy K-1898452 391 
(gsren198) RENT.COM K-1898161 392 
(gsres730) LexisNexls Screening S• K-1898137 393 
(gsshe277) Sherwin Williams K-1898614 394 
(gsshe277) Sherwin Williams K-1898614 394 
(gsshe277) Sherwin Williams K-1898614 394 
(gsups894) UPS K-1898264 395 
(gswes770) Western Door and Gat K-1898278 396 
(swemb660) Century Link K-1898518 397 
(swemb660) Century Link K-1898518 397 
(swint720) Interstate Services K-1898128 398 
(swsou988) SOUTHWEST GAS COF K-1898463 399 
(swsou988) SOUTHWEST GAS COF K-1898463 399 
(swgre29a) GREYSTAR REAL ESTA K-1949395 71410 
(swgre29a) GREYSTAR REAL ESTA K-1949409 71510 
(swgre29a) GREYSTAR REAL ESTA K-1869876 7252010 
(gssou365) Southwestern Floors K-1937187 400 
(swgre29a) GREYSTAR REAL ESTAK-1949600 61510v 
(swgre29a) GREYSTAR REAL ESTA K-1949600 61510v 
(swgre29a) GREYSTAR REAL ESTAK-1949600 61510v 
(swgre29a) GREYSTAR REAL ESTAK-1949600 61510v 
Palmilla Mise Income J-655881 Palmilla Mis 
Palmilla Mise Income J-655881 Palmllla Mis 
Palmilla Mise Income J-655881 Palmllla Mis 
07/10 PalmUla Close J-658777 07/10 Palmil 
07/10 PalmUla Oose J-658777 07/10 Palmil 
07/10 Palmilla Close J-658777 07/10 Palmil 
07/10 PalmUla Close J-658777 07/10 Palmil 
07/10 PalmUla Close J-658777 07/10 Palmil 
07/10 Palmilla Oose J-658777 07/10 Palmll 

J-658813 Bad DebtWri 
cash Balance Distribution J-658841 Cash Distrib 
A. Ward Referral Fee J-658826 Res Referral 

Palmilla Close Out Entries J-658813 Bad Debt Wri 

8/212010 12:51 PM 

19.18 55,249.68 Office Supplies 
18.50 55,231.18 Grout & Texture 

120.50 55,110.68 Background Screeni 
16.94 55,093.74 Postage to mail out 

250.00 54,843.74 07/10 Yardi 
31.40 54,812.34 07/10 Copies/Fax 
15.70 54,796.64 07/10 Postage 

475.20 54,321.44 24 S Wetherby 
760.00 53,561.44 s. Wetherby 
300.80 53,260.64 K Shafter 
504.00 52,756.64 0. Williams 
672.00 52,084.64 D. Williams 
608.00 51,476.64 S. Wetherby 
95.00 51,381.64 s. Wetherby 

105.00 51,276.64 D. Williams 
250.00 51,026.64 05/10 Referral - Ry< 

28.33 51,054.97 07/10 NV Energy RE 
426.23 50,628.74 8· 7 Replaced carpel 

1,240.03 49,388.71 8·11 Replace carpel 
35.00 49,353.71 05/25 No name 
35.00 49,318.71 04/16 No Name 
35.00 49,283.71 01/26/10 Ushaundn 
35.00 49,248.71 02/22/10 No Name 

149.00 49,099.71 05/31 Premier 
450.00 48,649.71 05/31 Full Page 
450.00 48,199.71 06/14 Full Page 
149.00 48,050.71 06/14 Premier Extra 

222.37 48,273.08 Paid by Stout 
392.23 47,880.85 05/26-06/07 NV En< 

150.72 48,031.57 paid by Stout 
265.97 47,765.60 05/26-06/24 Office 
289.00 47,476.60 #17-02 Move in 
114.61 47,361.99 4 Apps Processed 

22.17 47,384.16 em 5194-10565cb 
91.61 47,475.77 em 43987 

223.23 47,252.54 5-SGals White 
5.13 47,247.41 06/12 Invoices 

66.50 47,180.91 Master Link #10 58: 
286.13 46,894.78 06/10 Century Link 

272.47 47,167.25 06/10 Century Link 
279.28 46,887.97 5855 Nuevo #7 Wal 
16.50 46,871.47 05/20·06/21 

7.15 46,878.62 05/20·06/21 Stout 
20.83 46,857.79 5/10 & 5/26 Deliver 
15.13 46,842.66 7/3/10 Delivery 

1,962.50 44,880.16 07/10 MF Palmilla 
1,275.50 43,604.66 carpet Install #1501 

120.50 43,725.16 Background Screeni 
19.18 43,744.34 Office Supplies 
18.50 43,762.84 Grout & Texture 
16.94 43,779.78 Postage to mail out 

195.12 43,974.90 Tax Refund 124·30-
228.21 44,203.11 Tax Refund 124·30· 
327.24 44,530.35 2009 Vendor Rebat• 

297.10 44,233.25 Mise Charges-Yardi/ 
125.00 44,108.25 July Bank Fees 
250.00 43,858.25 J. Robinson Referral 
16.76 43,841.49 American Messagin( 

178.79 43,662.70 June Bank Fees 
25.00 43,637.70 July Postage 

6,047.00 37,590.70 PalmUla Close Out E 
37,340.70 250.00 cash Balance Distrit 

250.00 0.00 A. Ward Referral Fe 

189.63 0.00 Oose Out Petty Cas 
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8/2/201012:51 PM 

General Ledger (Accrual) 
Palm ilia - (swpalmll) 

Months: Jul 2010 

swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 16.94 (4,053.70) Postage to mail out 
swpalmll 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 19.18 (4,034.52) Office Supplies 
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 16.94 (4,017.58) Postage to mail out 
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 16.94 (4,000.64) Postage to mail out 
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 18.50 (3,982.14) Grout & Texture 
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 19.18 (4,001.32) Office Supplies 
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 120.50 (3,880.82) Background Screeni 
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 18.50 (3,899.32) Grout & Texture 
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 120.50 (3,778.82) Background Screeni 
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 19.18 (3,759.64) Office Supplies 
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 120.50 (3,880.14) Background Screeni 
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 18.50 (3,861.64) Grout & Texture 
swpalmil 7/30/2010 07/10 07/10 Palmilla aose J-658777 07/10 Palmi! 16.76 (3,844.88) American Messaginc 
swpalmil 7/30/2010 07/10 A. Ward Referral Fee J-658826 Res Referral 250.00 (3,594.88) A. Ward Referral Fe 
swpalmil 7/25/2010 07/10 Payable Batch -208030 P-1869876 07/10 MF Pal 1,962.50 (5,557.38) 07/10 MF Palmilla 
swpalmil 7/7/2010 07/10 Payable Batch -210111 P-1890695 07/10 Recurr 297.10 (5,854.48) 
swpalmil I 1- 07/10 Payable Batch -210661 3,758.78 (9,613.26) 
swpalmil 7/8/2010 07/10 Payable Batch -210687 308.12 (9,921.38) 
swpalmil 4/27/2010 07/10 Payable Batch -210696 P-1898614 5194-1 2cms 109.45 (10,030.83) 
swpalmil 4/20/2010 07/10 Payable Batch -214107 P-1937187 20018970 1,275.50 (11,306.33) Carpet Install #1501 
swpalmil I 1- 07/10 Payable Batch -215306 35.96 (11,342.29) 
swpalmil 6/15/2010 07/10 Payable Batch -215329 P-1949600 20054240 175.12 (11,517.41) 
swpalmil 7/25/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1869876 7252010 1,962.50 (9,554.91) 07/10 MF Palmilla 
swpalmil 7/2/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1890695 7022010 297.10 (9,257.81) 
swpalmil 7/7/2010 07/10 (gscar343) CAREER STRATEGIES l -- 386 3,520.00 (5,737.81) 
swpalmil 7/7/2010 07/10 (rrrya583) Ryan White K-1885089 387 250.00 (5,487.81) 05/10 Referral- Ryo 
swpalmil 7/13/2010 07/10 (gscri221) Criterion Brock-203 388 1,666.26 (3,821.55) 
swpalmll 7/13/2010 07/10 (gsell328) ELUS PROPERTY MANA• --- 389 140.00 (3,681.55) 
swpalmil 7/13/2010 07/10 (gsfor75) FOR RENT MAGAZINE 390 1,198.00 (2,483.55) 
swpalmll 7/13/2010 07/10 (gsnve300) NV Energy 391 285.11 (2,198.44) 
swpalmil 7/13/2010 07/10 (gsren198) RENT.COM K-1898161 392 289.00 (1,909.44) #17-02 Move in 
swpalmil 7/13/2010 07/10 (gsres730) LexisNexis Screening S• K-1898137 393 114.61 (1,794.83) 4 Apps Processed 
swpalmil 7/13/2010 07/10 (gsshe277) Sherwin Williams K-1898614 394 109.45 (1,685.38) 
swpalmil 7/13/2010 07/10 (gsups894) UPS K-1898264 395 5.13 (1,680.25) 06/12 Invoices 
swpalmil 7/13/2010 07/10 (gswes770) Western Door and Gat K-1898278 396 66.50 (1,613.75) Master Link #10 sa: 
swpalmil 7/13/2010 07/10 (swemb660) Century Link K-1898518 397 13.66 (1,600.09) 
swpalmil 7/13/2010 07/10 (swint720) Interstate Services K-1898128 398 279.28 (1,320.81) 5855 Nuevo #7 Wal 
swpalmil 7/13/2010 07/10 (swsou988) SOUTHWEST GAS COF K-1898463 399 9.35 (1,311.46) 
swpalmil 7/28/2010 07/10 (gssou365) Southwestern Floors K-1937187 400 1,275.50 (35.96) Carpet Install #1501 
swpalmil 7/14/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1949395 71410 20.83 (15.13) 5/10 & 5/26 Deliver 
swpalmil 7/15/2010 07/10 {swgre29a) GREYSTAR REAL ESTA K-1949409 71510 15.13 0.00 7/3/10 Delivery 
swpalmil 6/15/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1949600 61510 175.12 175.12 
swpalmll 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1949600 61510v 175.12 0.00 
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General Ledger (Accrual) 
PalmUla- (swpalmil) 

Months: lui 2010 

J-658813 Bad DebtWri 

8/212010 12:51 PM 

6 047.00 21,012.71 NSF Checks - Bad D 
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General Ledger (Accrual) 
Palmilla • {swpalmil) 

Months: Jul 2010 

8/212010 12:51 PM 
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sw~lmil 6/15/2010 07/10 
swpalmll 6/15/2010 07/10 
swpalmil 6/15/2010 07/10 
swpalmil 7/29/2010 07/10 
swpalmil 7/29/2010 07/10 
swpalmil 7/29/2010 07/10 
swpalmil 7 30 2010 07/10 

General Ledger (Accrual) 
Palmilla- (swpalmil) 

Months: lui 2010 

(swgre29a) GREYSTAR REAL ESTA P-1949600 20054240 
(swgre29a) GREYSTAR REAL ESTA P-1949600 20054240 
(swgre29a) GREYSTAR REAL ESTA P-1949600 20054240 
(swgre29a) GREYSTAR REAL ESTA P-1949973 20054240·194 
(swgre29a) GREYSTAR REAL ESTA P-1949973 20054240·194 
(swgre29a) GREYSTAR REAL ESTA P-1949973 20054240·194 
Palmilla Close Out Entries J-658813 Bad DebtWri 

8/2/2010 12:51 PM 

18.50 187.99 Grout & Texture 
18.50 206.49 Grout & Texture 

18.50 187.99 Grout & Texture 
18.50 169.49 Grout & Texture 

18.50 187.99 Grout & Texture 
18.50 169.49 Grout & Texture 

189.63 359.12 aose Out PC· Main 

279.28 3,686.95 5855 Nuevo #7 Wal 
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72swpalmil 
swpalmil 
swpalmil 
swpalmil 

swpalmil 6/12/2010 07/10 
swpalmil 6/15/2010 07/10 
swpalmil 6/15/2010 07/10 
swpalmil 6/15/2010 07/10 
swpalmil 7/7/2010 07/10 
swpalmil 7/14/2010 07/10 
swpalmll 7/15/2010 07/10 
swpalmil 7/29/2010 07/10 
swpalmil 7/29/2010 07/10 
swpalmil 7/29/2010 07/10 
swpalmil 7/30/2010 07/10 
swpalmll 7 30 2010 07 10 

swpalmil 7/7/2010 07/10 
swpalmll 7/30/2010 07/10 

General Ledger (Accrual) 
Palmilla - (swpalmil) 

Months: lui 2010 

(gsfor75) FOR RENT MAGAZINE P-1898108 50056205311 
(gsfor75) FOR RENT MAGAZINE P-1898116 50056206141 
For Rent Ad J-658858 For Rent 

07/10 Palmil 

(gsell328) ELUS PROPERTY MANA! P-1898087 286344 
(gsell328) ELUS PROPERTY MANA• P-1898091 290038 
(gsell328) ELUS PROPERTY MANA• P-1898083 297212 

sell328 ELUS PROPERTY MANA• P-1898076 302497 

(swgre29a) GREYSTAR REAL ESTA P-1949600 
(swgre29a) GREYSTAR REAL ESTA P-1949600 
(swgre29a) GREYSTAR REAL ESTA P-1949600 20054240 
(swgre29a) GREYSTAR REAL ESTA P-1949973 20054240.194 
(swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 

29a GREYSTAR REAL ESTAP-1949973 20054240-194 

(gsups894) UPS P-1898264 OOOalle78240 
(swgre29a) GREYSTAR REAL ESTAP-1949600 20054240 
(swgre29a) GREYSTAR REAL ESTAP-1949600 20054240 
(swgre29a) GREYSTAR REAL ESTA P-1949600 20054240 
(swgre29a) GREYSTAR REAL ESTA P-1890695 07/10 Recurr 
(swgre29a) GREYSTAR REAL ESTA P-1949395 20655588 
(swgre29a) GREYSTAR REAL ESTA P-1949409 20844470 
(swgre29a) GREYSTAR REAL ESTA P-1949973 20054240·194 
(swgre29a) GREYSTAR REAL ESTA P-1949973 20054240·194 
(swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 
07/10 Palmllla dose J-658777 07/10 Palmil 
07/10 Palmilla Close J-658777 07/10 Palmil 

(swgre29a) GREYSTAR REAL ESTA P-1890695 07/10 Recurr 
07/10 Palmilla dose J-658777 07/10 Palmil 

8/2/2010 12:51 PM 

149.00 1,654.00 05/31 Premier 
149.00 1,803.00 ·06/14 Premier Extra 
149.00 1 952.00 For Rent Ad 

250.00 1 250.00 J. Robinson Referral 

35.00 70.00 01/26/10 Ushaundn 
35.00 105.00 02/22/10 No Name 
35.00 140.00 04/16 No Name 
35.00 175.00 05/25 No name 

19.18 
19.18 575.84 
19.18 595.02 

19.18 575.84 
19.18 556.66 

5.13 583.64 06/12 Invoices 
16.94 566.70 Postage to mall out 

16.94 583.64 Postage to mail out 
16.94 600.58 Postage to mail out 
15.70 616.28 07/10 Postage 
20.83 637.11 5/10 & 5/26 Deliver 
15.13 652.24 7/3/10 Delivery 

16.94 635.30 Postage to mail out 
16.94 618.36 Postage to mail out 

16.94 635.30 Postage to mail out 
15.70 651.00 Postage 
25.00 676.00 Jul Posta 

31.40 219.80 07/10 Copies/Fax 
31.40 251.20 Copies/Fax 
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swpalmil 
sw I mil 

swpalmll 7/30/2010 07/10 
swpalmil 7/30/2010 07/10 

swpalmil 
sw~lmil 

swpalmll 
swpalmil 
swpalmil 
swpalmil 

swpalmil 7/8/2010 07/10 

swpalmil 
swpalmil 
swpalmil 

General Ledger (Accrual) 
Palmilla • (swpalmil) 

Months: Jul 2010 

P-1898518 06/10 Centur 
P-1898518 06 10 Centur 

(swgre29a) GREYSTAR REAL ESTA P-1890695 07/10 Recurr 
07/10 PalmUla aose J-658777 07/10 Palmil 

07/10 Palmilla aose J-658777 07/10 Palmil 
07/10 Palmilla aose J-658777 07/10 Palmi! 

(swgre29a) GREYSTAR REAL ESTAP-1949600 20054240 
(swgre29a) GREYSTAR REAL ESTA P-1949600 20054240 
(swgre29a) GREYSTAR REAL ESTA P-1949600 20054240 
(swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 
(swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 

GREYSTAR REAL ESTA P-1949973 20054240-194 

P-1898452 06/10 Office 
P-1898452 

P-1898438 
P-1898438 
J-638220 

8/2/201012:51 PM 

114.61 688.46 4 A s Processed 

286.13 1,903.19 
272.47 1630.72 

250.00 1,750.00 07/10 Yardi 
250.00 2 000.00 Yardi Fees 

178.79 1,307.83 June Sank Fees 
125.00 1,432.83 July Sank Fees 

120.50 384.50 Background Screeni 
120.50 505.00 Background Screeni 

120.50 384.50 Background Screeni 
120.50 264.00 Background Screenl 

120.50 384.50 Background Screeni 
120.50 264.00 Sac und Screeni 

265.97 
150.72 

222.37 
392.23 

28.33 

Page? 
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swpalmil 7/29/2010 07/10 Palmilla Mise Income 
swpalmil 7/29/2010 07/10 Palmilla Mise Income 

General Ledger (Accrual) 
Palm ilia - (swpalmil) 

Months: Jul 2010 

07 10 MF Pal 

J-655881 Palmilla Mis 
J-655881 Palmilla Mis 

8/2/2010 12:51 PM 

1,962.50 23 872.88 07/10 MF Palmilla 

228.21 66,108.27 Tax Refund 124-30-
195.12 65,913.15 Tax Refund 124-30-

PageS 
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EXHIBIT 12 

EXHIBIT 12 
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812/2010 1 :04 PM 

16.94 16.94 Postage to mail out 5 day~ 
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81212010 1:04 PM 
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EXHIBIT 13 

EXHIBIT 13 
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8/2/201 0 1 :03 PM 

8-7 Replaced carpet 
8-11 Re ace Carpet/Pad 

Payment Detail 
Property=swpalmil 

Bank=swpalm•o 
mm/yy=07/2010 • 07/2010 

All Checks=Yes 
Include Voids=AII Checks 

04/15 No Name P-1898083 swpalmil 35.00 54125000- Shopping Reports 
01/26/10 Ushaundrea P-1898087 swpalmil 35.00 54125000- Shopping Reports 
02/22/10 No Name P-1898091 swpalmil 35.00 54125000- Shopping Reports 

lh1lJH!!X!\~-[~!l!il€t1:tri!!!!~~j~!'!!i!!!~M~\'i.ll,ll!miil@~~~}l!Zii¥l:~i:m~t!:!!l1lflil;h11lilllH~Tiilll~l1R~!il!Wc\W,#~!~Mmlll40i.00:1!f;:!if1!1Wftl1!!1~i!l~!iiirllfiJ1i!limH~!l!ffiilJ!J!IIH!iilil1!iimlt~ill!im 

'!DM~i'*lllBf•ttT:M!fU!Zte,rMiJ?sii;;;mz~:ua:!llllzzmJJn"w!lliru!%:~*'''!illll:l!lrtm!mruruma!1!Bmf£c&1llm1tlllulir;!lffii!1!ms"n:*Nkii;li1L~iimi;ruw/''fz1w:Hui1JJi&JIImR!l!!flmu 
. 05/31Premier •• ,.. "P-1S9a'io!i*" •• swpaimn···m·*·· , 149.oo 54oioooa:'A,l~~:tising-'r~t;;~ei······, .•• ""''" 

05/31 Full Page P-1898108 swpalmil 450.00 54030000- Advertising- Trade Publications 
06/14 Full Page P-1898116 swpalmil 450.00 54030000- Advertising- Trade Publications 
06/14 Premier Extra P-1898116 swpalmil 149.00 54010000- Advertising -Internet 

!il1Hifrri%'!1*t!!ll•!rnf91t'ii~.iit!l~1:fili!Ali~iMPil~sji~\!!7i~!t;l,gl~~Ml~X!l(t~~m~:H1iH!:tn:l!!lli!!;!i!iJtli1:!dli!!jj~iJti::nfiiliiB!¥1:'2i5l$!!Fim!lmm~~~;;;8t;1tii!ulilii!ii!l!i~H~lil:5:i1rr!~!lrll!!in;!lii?~'i:mml;l1 
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Background Screening 
Postage to mail out 5 day notice 
Office Supplies 
Grout & Texture 

Payment Detail 
Propetty=swpalmil 

Bank=swpalm•o 
mm/yy=07/2010 • 07/2010 

All Checks= Yes 
Include Voids=AII Checks 

P-1949600 swpalmil 
P-1949600 swpalmll 
P-1949600 swpalmil 
P-1949600 sw almil 

8/2/201 0 1 :03 PM 

120.50 58250000 - Employee Recruitment 
16.94 58100000 - Postage & Delivery 
19.18 58080000- Office Supplies 
18.50 52150000 - Maintenance Su ies 
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EXHIBIT 14 

EXHIBIT 14 
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Aged Receivables Report 
tX:'"t.ai! by Charoe Code 
Propcriy; Pa!milic (swp~imit) 

Trans throu9h: 6/2010 

Aqe As of· 6/30/2010 

Unit Resident Charge Code 

swpalmil - Palmilla 
03-07 pam90001 Courtney Kaplan** 

Total 
06-03 

Total 
06-08 

Total 
07-02 

Total 
07-03 

Total 
07-09 

Total 
07-11 

Total 
07-12 

Total 
08-06 

Total 
08-09 

Total 
08-11 

Current rent 

t0313015 Edwin Trujillo** 
Current (prepay) 

t0284129 Pablo Rodriguez** 
Current (prepay) 

to310758 Tanya Martinez** 
Current (prepay) 

to297831 Ledalia Spurlock** 
Current (prepay) 

pam90157 John lies** 
Current 

t0311167 

Current 

rent 

Steven Flores** 
rent 

pam90018 Justina Boyd 
Current 

t0315156 

Current 

to315308 

Current 

to321440 

Current 

rent 

Jacqueline Harris-Smith** 
rent 

Carleen Wohlever** 
(prepay) 

Carmen Dilworth 
(prepay) 

Total Unpaid 
Charges 

50.00 

50.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

40.32 

40.32 

849.13 

849.13 

1,044.65 

1,044.65 

0.50 

0.50 

0.00 

o.oo 

0.00 
~-,--·-------------

Total 
08-12 

Total 
09-04 

Total 
09-09 

Total 
09-10 

Total 
09-11 

Total 

pam90030 Don Turner 
Current rent 

t0273639 Patricia Crank** 
Current 

t0274532 

Current 

to293749 

Current 

t0317761 

Current 

rent 

Barbara Moran** 
(prepay) 

Delfina Echeverria** 
rent 

Jennifer Cox** 
rent 

0.00 

450.00 

450.00 

110.00 

110.00 

0.00 

0.00 

1,082.65 

1,082.65 

1,102.50 

1,102.50 

0. 30 
days 

50.00 

50.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

40.32 

40.32 

849.13 

849.13 

1,044.65 

1,044.65 

0.50 

0.50 

0.00 

0.00 

0.00 

o.oo 

450.00 

450.00 

110.00 

110.00 

0.00 

o.oo 

1,082.65 

1,082.65 

1,050.00 

1,050.00 

31· 60 
days 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

52.50 

52.50 

61· 90 
days 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

Over90 
days 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

Pane 1 

Prepayments Balance 

0.00 

o.oo 50.00 

-0.97 

-o.97 ·0.97 

-1.33 

·1.33 ·1.33 

-1.00 

-1.00 -1.00 

-74.85 

·74.85 -74.85 

0.00 

0.00 40.32 

0.00 

0.00 849.13 

0.00 

o.oo 1,044.65 

0.00 

o.oo 0.50 

-455.00 

-455.00 -455.00 

-281.05 

·281.05 ·281.05 

0.00 

0.00 450.00 

0.00 

o.oo 110.00 

-1,075.00 

-1,075.00 -1,075.00 

0.00 

0.00 1,082.65 

0.00 

0.00 1,102.50 

Tuesd<1y, June 8, 2010 
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Detail by Ch{'YQB Code 
PrqY..:~rty; Pal!nilla {swpoJmi!) 

Trons through: 6/2010 

1\ge r\s of: 6i30/2010 

Unit Resident 

swpalmil - Palmilla 

Charge Code 

09-12 pam90042 Jamie Caroon 

Current rent 

Total Unpaid 
Charges 

1,074.52 

0-30 
days 

1,074.52 

31-60 
days 

0.00 

61-90 
days 

0.00 

Over90 
days 

0.00 

Prepayments 

0.00 

Page 2 

Balance 

-----·------------------------------------------------------------------------------------------------
Total 
10-02 

Total 
10-05 

Total 
10-07 

Total 
10-10 

Total 
10-11 

Total 
10-12 

Total 
11-01 

t0862252 

Current 

t0322587 

Current 

Harold Cruz** 
(prepay) 

Sharon Beasly*** 
rent 

pam90049 Grace Bizzell 

Current 

t0288773 

Current 

rent 

Aaron Mitchell** 
rent 

pam90053 Lilia Enriquez** 

Current (prepay) 

t0316993 Tsana Andrews*** 
Current (prepay) 

pam90055 Robert Bernard** 
Current rent 

1,074.52 1,074.52 

0.00 0.00 

o.oo 0.00 

0.05 0.05 

0.05 0.05 

1,275.00 1,275.00 

1,275.00 1,275.00 

5.09 5.09 

5.09 5.09 

0.00 0.00 

0.00 0.00 

0.00 0.00 

0.00 o.oo 

1,087.50 1,087.50 

o.oo o.oo 0.00 o.oo 1,074.52 

0.00 0.00 0.00 -50.00 

o.oo o.oo 0.00 -50.00 -50.00 

0.00 0.00 0.00 0.00 

o.oo 0.00 0.00 0.00 0.05 

0.00 0.00 0.00 0.00 

0.00 0.00 o.oo 0.00 1,275.00 

0.00 0.00 0.00 0.00 

0.00 o.oo 0.00 0.00 5.09 

0.00 0.00 0.00 -0.05 

0.00 o.oo o.oo -0.05 -0.05 

0.00 0.00 0.00 -405.00 

o.oo o.oo 0.00 -405.00 -405.00 

0.00 0.00 0.00 0.00 
--------------------------------------------------

Total 
11-03 

Total 
11-04 

Total 

Total 
11-05 

Total 
11-06 

Total 
11-07 

Total 
11-09 

Total 
11-12 

Total 

t0302702 

Current 

t0288832 

Canceled 

t0292890 

Current 

Janice Robinson** 
rent 

Jamillah Ali 
adminfee 

appfee 

forfeits 

Joseph Sausa** 
(prepay) 

t0307059 Sarah Dettling** 
Current (prepay) 

t0286477 Crystal Torres** 

Current {prepay) 

pam90061 Tyrone Scott 

Current (prepay) 

t0287588 Latrice James** 

Current rent 

t0310869 Gloria Lesher** 

Current rent 

flged Receivd!les Repo1t 

1,087.50 

251.32 

251.32 

150.00 

45.00 

195.00 

390.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

0.00 

o.oo 

149.00 

149.00 

2,088.11 

2,088.11 

1,087.50 

251.32 

251.32 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

149.00 

149.00 

1,250.00 

1,250.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

838.11 

838.11 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

o.oo 

0.00 

0.00 

150.00 

45.00 

195.00 

390.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

-20.45 

-20.45 

-3.48 

-3.48 

-0.17 

·0.17 

·53.00 

-53.00 

0.00 

0.00 

0.00 

o.oo 

1,087.50 

251.32 

390.00 

-20.45 

-3.48 

-0.17 

-53.00 

149.00 

2,088.11 

·ruesd<1y, June 3, 201U 
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Dc>tail by Charq*l Code~ 
Prop::my: Pal1nlila (swp~lmii) 

n--ans through; 6/2010 

Age .~s of: 6/3C/2010 

Unit Resident 

swpalmil • Palmilla 
12-01 pam90067 

Total 
12-02 

Total 
12-03 

Total 
12-04 

Current 

t0315739 

Current 

t0297598 

Current 

t0317403 

Current 

Charge Code 

Rana Mona** 
(prepay) 

Ryan White** 
rent 

Keith Fields** 
rent 

Kelli Monts** 
(prepay) 

Total 
12-07 pam90073 Shawnette Alberson** 

Total 
12-10 

Current (prepay) 

pam90076 Robert Eason II 
Current rent 

Total Unpaid 
Charges 

0.00 

0.00 

0.15 

0.15 

978.00 

978.00 

0.00 

o.oo 

0.00 

o.oo 

1,125.00 

0-30 
days 

0.00 

o.oo 

0.15 

0.15 

978.00 

978.00 

0.00 

o.oo 

0.00 

0.00 

1,125.00 

31· 60 
days 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

61-90 
days 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Over90 
days 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Paoe 3 

Prepayments Balance 

·1.00 

·1.00 ·1.00 

0.00 

0.00 0.15 

0.00 

0.00 978.00 

-48.00 

·48.00 -48.00 

-50.00 

·50.00 ·50.00 

0.00 
--------------------------------------~-----------------------------------------------------

Total 
13-01 

Total 
13-05 

Total 
13-07 

Total 
13-08 

Total 
13-09 

t0307985 Felicia Wesley** 
Current rent 

pam90083 Jose Peterson II** 
Current (prepay) 

t0273144 Charles Holmes** 
Current rent 

pam90086 Marisa Dias 
Current rent 

t0293276 

Current 
Lezlie Bermudez** 

(prepay) 
------------~----------·-------

Total 
13-11 

Total 
14-02 

Total 
14-03 

Total 
14-04 

Total 
14-07 

Total 

t0318589 

Current 

t0298719 

Current 

t0295675 

Current 

t0307922 

Current 

t0303169 

Current 

Aged Receivables Report 

Tamisha Jones** 
(prepay) 

Rick Wilson** 
(prepay) 

Michael larson** 
rent 

liffany Murdock** 
(prepay) 

Roshon Williams** 
rent 

1,125.00 1,125.00 

858.00 858.00 

858.00 858.00 

0.00 0.00 

o.oo o.oo 

1,080.00 1,080.00 

1,080.00 1,080.00 

40.00 40.00 

40.00 40.00 

0.00 0.00 

0.00 0.00 

0.00 0.00 

0.00 o.oo 

0.00 0.00 

o.oo 0.00 

999.00 999.00 

999.00 999.00 

0.00 0.00 

0.00 o.oo 

1,194.00 1,194.00 

1,194.00 1,194.00 

o.oo 0.00 0.00 0.00 1,125.00 

0.00 0.00 0.00 0.00 

0.00 o.oo o.oo o.oo 858.00 

0.00 0.00 0.00 -20.00 

0.00 0.00 0.00 -20.00 -20.00 

0.00 0.00 0.00 0.00 

0.00 0.00 0.00 0.00 1,080.00 

0.00 0.00 0.00 0.00 

o.oo 0.00 0.00 0.00 40.00 

0.00 0.00 0.00 -2.85 

o.oo 0.00 0.00 ·2.85 ·2.85 

0.00 0.00 0.00 -0.50 

0.00 o.oo o.oo -o.5o -o.5o 

0.00 0.00 0.00 ·46.45 

0.00 0.00 0.00 ·46.45 ·46.45 

0.00 0.00 0.00 0.00 

o.oo o.oo o.oo 0.00 999.00 

0.00 0.00 0.00 -0.45 
-~-~-~~---------------------- -----~~ 

0.00 0.00 0.00 ·0.45 ·0.45 

0.00 0.00 0.00 0.00 

o.oo 0.00 o.oo 0.00 1,194.00 

T'ueschly, Jun<c 8, 2010 
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[F:~tail by Charqe Cod(:~ 
Prof.X:"':rty: Palrnii1a {swp-2!mi!) 

Trans through: 6i2010 
i;ge As of: 6/30/2010 

Unit Resident Charge Code 

swpalmil - Palmilla 
14-Q8 t0273630 Aida Harrington** 

rent 

Total 
14-09 

Total 
14-11 

Total 

Total 
14-12 

Total 
15-03 

Total 
15-04 

Total 
15-08 

Total 
15-10 

Total 
15-11 

Total 

Total 
16-01 

Total 
16-02 

Total 

Total 
16-03 

Total 
16-05 

Total 

Current 

pam90099 Thomas Ruscetta** 
Current 

t0274358 

Current 

rent 

Margie Butler** 
(prepay) 

t0305645 Margie Butler 
Canceled petdep 

petfee 

pam90102 Derrick Grays** 
Current rent 

pam90105 Alejandro Villar 
Notice 

t0276645 

Current 

rent 

Katherine Hays** 
rent 

t03224 27 Susan Horne** 
Current (prepay) 

pam90112 Cedric Wright** 
Current rent 

t0284070 Leshann Wilder 
Canceled appfee 

t0298673 

Current 
Trevor Beckles** 

rent 

t0306831 Nathaniel Bonifacio** 
Current (prepay) 

t0284340 Laseandra Marshall 
Canceled appfee 

t0313118 

Current 

t0287190 

Current 

t0306735 

Current 

Dorkka Romo** 
rent 

Sheena Alderman** 
(prepay) 

Shernette Mitchell** 
(prepay) 

f\ged Receivables Report 

Total Unpaid 
Charges 

1,060.00 

1,060.00 

1,285.00 

1,285.00 

0.00 

o.oo 

250.00 

500.00 

750.00 

260.00 

260.00 

1,220.00 

1,220.00 

40.32 

40.32 

0.00 

0.00 

1,990.00 

1,990.00 

45.00 

45.00 

850.00 

850.00 

0.00 

o.oo 

45.00 

45.00 

935.00 

935.00 

0.00 

0.00 

0.00 

o.oo 

0-30 
days 

1,060.00 

1,060.00 

1,285.00 

1,285.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

260.00 

260.00 

1,220.00 

1,220.00 

40.32 

40.32 

0.00 

o.oo 

1,325.00 

1,325.00 

0.00 

o.oo 

850.00 

850.00 

0.00 

0.00 

0.00 

o.oo 

935.00 

935.00 

0.00 

0.00 

0.00 

0.00 

31-60 
days 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

665.00 

665.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

61-90 
days 

0.00 

o.oo 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

Over90 
days 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

250.00 

500.00 

750.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

45.00 

45.00 

0.00 

o.oo 

0.00 

o.oo 

45.00 

45.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

Prepayments 

0.00 

0.00 

0.00 

0.00 

-589.25 

-589.25 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

-0.17 

-0.17 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

-1.90 

-1.90 

0.00 

0.00 

0.00 

o.oo 

-1.90 

-1.90 

-0.43 

-0.43 

Page 4 

Balance 

1,060.00 

1,285.00 

-589.25 

750.00 

260.00 

1,220.00 

40.32 

-0.17 

1,990.00 

45.00 

850.00 

-1.90 

45.00 

935.00 

-1.90 

-0.43 
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Detail by Char9(-; CodE~ 
Prop:-~rty: PaJmilkl (~;wpalm!ij 

Trans through: 6/2010 

f\qe As of: 6/J0/2010 

Unit Resident 

swpalmil - Palmilla 
16-06 t0273107 

Current 

Charge Code 

Kaleigh Stock** 
rent 

Total 
16-07 pam90121 David Mason 

Total 
16-Q9 

Total 
16-10 

Total 
16-11 

Total 
16-12 

Current 

t0289052 

Current 

t0306375 

Current 

t0319823 

Future 

t0273097 

Current 

rent 

Belinda Worpell** 
(prepay) 

Steven Thomas** 
rent 

Martell Dennis 
(prepay) 

EmilyWinn 
rent 

Total Unpaid 
Charges 

50.00 

50.00 

500.00 

500.00 

0.00 

o.oo 

287.15 

287.15 

0.00 

o.oo 

50.00 

0-30 
days 

50.00 

50.00 

500.00 

500.00 

0.00 

0.00 

287.15 

287.15 

0.00 

0.00 

50.00 
--------------------------·-·--·-·----

Total 
17-01 

Total 
17-03 

Total 
17-06 

Total 
17·07 

Total 
17-09 

Total 
17-10 

Total 
17-11 

t0318172 Petra Ramos 
Denied appfee 

pam90129 Carlos Villalobos 
Current rent 

pam90132 Rebecca Mitchell 
Current 

t0317914 

Current 

rent 

Carla Arrey** 
rent 

pam90135 Dwight Stewart** 
Current (prepay) 

t0316382 

Current 
Angela Ward** 

(prepay) 

t0299528 Tiawna Finch** 
Canceled appfee 

nsffee 

50.00 

45.00 

45.00 

2,450.00 

2,450.00 

750.00 

750.00 

1,198.00 

1,198.00 

0.00 

o.oo 

0.00 

0.00 

45.00 

5.00 

50.00 

0.00 

o.oo 

1,325.00 

1,325.00 

750.00 

750.00 

1,198.00 

1,198.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

31-60 
days 

0.00 

o.oo 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

1,125.00 

1,125.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

61-90 
days 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

Over90 
days 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

45.00 

45.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

45.00 

5.00 

Prepayments 

0.00 

o.oo 

0.00 

o.oo 

-11.93 

-11.93 

0.00 

o.oo 

-240.00 

-240.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

o.oo 

0.00 

0.00 

-3.23 

-3.23 

·1.90 

-1.90 

0.00 

0.00 

Paoe 5 

Balance 

50.00 

500.00 

-11.93 

287.15 

-240.00 

50.00 

45.00 

2,450.00 

750.00 

1,198.00 

-3.23 

-1.90 

---------------------------------.. --·-·----------------------

Total 

Total 
17-12 

Total 
18-01 

Total 

t0316184 

Current 
Kenneth Clark** 

(prepay) 

pam90138 Cora Szafarski** 
Current rent 

pam90139 Elsie Spell 
Current rent 

50.00 0.00 

0.00 0.00 

0.00 o.oo 

1,075.00 1,075.00 

1,075.00 1,075.00 

50.00 50.00 

50.00 50.00 

0.00 0.00 50.00 0.00 50.00 

0.00 0.00 0.00 -5.09 

0.00 o.oo 0.00 -5.09 -5.09 

0.00 0.00 0.00 0.00 

o.oo 0.00 0.00 o.oo 1,075.00 

0.00 0.00 0.00 0.00 

0.00 o.oo o.oo o.oo 50.00 
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Dc~taH by Charue Code 
Property; Palmllia (swr.:=almll) 

Trans through: 6/2010 
Age i\s of: GiJ0/2010 Paoe 6 

Total Unpaid 0-30 31-60 61-90 Over90 
Unit Resident Charge Code Charges days days days days Prepayments Balance 

swpalmil - Palmilla 
18-03 t0286779 Diseree Mitchell** 

Current rent 162.14 162.14 0.00 0.00 0.00 0.00 

Total 162.14 162.14 0.00 o.oo o.oo o.oo 162.14 

18-05 t0315903 Ramon Lamorta** 
Current rent 473.00 473.00 0.00 0.00 0.00 0.00 

-~--~-~----·-

Total 473.00 473.00 0.00 0.00 0.00 0.00 473.00 

18-06 pam90144 Pablo Pommells** 
Current rent 200.00 200.00 0.00 0.00 0.00 0.00 

Total 200.00 200.00 0.00 o.oo 0.00 0.00 200.00 

18-09 t0292888 Beverly Chierchio** 
Current rent 287.50 287.50 0.00 0.00 0.00 0.00 

Total 287.50 287.50 0.00 o.oo 0.00 0.00 287.50 
18-12 t0288763 Sharhonda Hinton 

Denied adminfee 150.00 0.00 0.00 0.00 150.00 0.00 

appfee 45.00 0.00 0.00 0.00 45.00 0.00 

Total 195.00 o.oo 0.00 0.00 195.00 o.oo 195.00 

19-01 pam90151 Colleen Lanctot 
Notice rent 29.01 29.01 0.00 0.00 0.00 0.00 

Total 29.01 29.01 0.00 o.oo o.oo o.oo 29.01 

19-04 t0284456 Karen Mcintyre** 
Current rent 950.00 950.00 0.00 0.00 0.00 0.00 

---~~----

Total 950.00 950.00 0.00 o.oo 0.00 o.oo 950.00 

19-09 t0305590 Alexandra Tibbs** 
Current rent 1,281.00 1,281.00 0.00 0.00 0.00 0.00 

----------~·-----

Total 1,281.00 1,281.00 0.00 0.00 0.00 0.00 1,281.00 

19-10 t0291497 Chastity Primmer** 
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -4.00 

Total 0.00 o.oo o.oo 0.00 0.00 -4.00 -4.00 

WAillX2 t0280673 Arnold Hall 
Canceled (prepay) 0.00 0.00 0.00 0.00 0.00 -150.75 

Total o.oo 0.00 0.00 0.00 o.oo -150.75 -150.75 

wAmxz t0305010 Kay King 
Applicant (prepay) 0.00 0.00 0.00 0.00 0.00 -150.00 

-----

Total o.oo o.oo 0.00 o.oo 0.00 -150.00 -150.00 

Total swpalmil 35,887.61 31,687.00 2,680.61 0.00 1,520.00 -3,751.15 32,136.46 

Status Total 
----------- -~--

Applicant 0.00 

canceled 1,280.00 

Current 33,118.60 
------~-~--

Denied 240.00 
·--·--

Future 0.00 

Notice 1,249.01 

Total 35,887.61 

f\ged Receivables Report 
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[)(?:tail by Char9f:: CodP 
Property: Pa!mH1o (swpaknll} 

Trans throuqtl: 6/2010 

;,ge As of: &/30/2010 Paoe / 

Total Unpaid 0-30 31-60 61-90 Over90 
Unit Resident Charge Code Charges days days days days Prepayments Balance 

A - Summary by Chargecode 

adminfee 300.00 0.00 0.00 0.00 300.00 0.00 

appfee 270.00 0.00 0.00 0.00 270.00 0.00 

forfeits 195.00 0.00 0.00 0.00 195.00 0.00 

nsffee 5.00 0.00 0.00 0.00 5.00 0.00 

petdep 250.00 0.00 0.00 0.00 250.00 0.00 

petfee 500.00 0.00 0.00 0.00 500.00 0.00 

rent 34,367.61 31,687.00 2,680.61 0.00 0.00 0.00 

Total 35,887.61 31,687.00 2,680.61 0.00 1,520.00 0.00 35,887.61 

flged REceivables Report TUesday, June 3, 2010 
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Detod by Charqe Code 
Pmp(~rty: Palmilla (swpa!n)il) 

Trans throuqh: 6/2010 
Aqe As of: 6i30/2010 

Unit Resident Charge Code 

B ·Summary by Prepay G/L Account 

Total 

/\qEd Receivab!es Report 

23010000 

Receivable Total 

Prepay Total 

Grand Total 

Total Unpaid 
Charges 

0.00 

o.oo 

0·30 
days 

0.00 

0.00 

35,887.61 

-3,751.15 

32,136.46 

31· 60 
days 

0.00 

o.oo 

61·90 
days 

0.00 

0.00 

Over90 
days 

0.00 

0.00 

Paoe 8 

Prepayments Balance 

-3,751.15 

·3,751.15 ·3,751.15 

Tuesday, June 8, 2010 
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Security Deposit Activity 

Palmilla (swpalmil) 

For the Month of June 2010 

Unit 

03-07 

06-10 

07-02 

07-06 

07-07 

07-10 

07-12 

08-01 

08-02 

08-03 

08-04 

08-10 

08-11 

08-12 

09-01 

09-03 

09-04 

09-08 

09-09 

09-10 

09-12 

10-01 

10-07 

10-08 

10-11 

11-01 

11-02 

11-03 

11-05 

Resident 
Code Resident 

pam90001 Courtney Kaplan** (Current) 

pam90005 Devin Taber (Current) 

!0310758 Tanya Martinez** (Current) 

!0275339 Nichole Mullis** (Past) 

pam90013 Ryan Crohn (Current) 

pam90016 Trina De l.a Huerta** (Current) 

pam90018 Justina Boyd (Current) 

pam90019 Sandro Gomez (Current) 

pam90020 Jeffrey Filozof (Current) 

!0288957 Patsy Price** (Current) 

!0273133 Jodi Menz** (Current) 

pam90028 Anthony Piccirilli** (Current) 

!0321440 Carmen Dilworth (Current) 

pam90030 Don Tumer (Current) 

pam90031 Michael Castro** (Current) 

pam90038 Angela Slinger (Current) 

!0273639 Patricia Crank** (Current) 

!0303350 lina Rehbein** (Current) 

!0274532 Barbara Moran** (Current) 

!0293749 Delfina Echeverria** (Current) 

pam90042 Jamie Caroon (Current) 

!0320742 Joseph Curran** (Current) 

pam90049 Grace Bizzell (Current) 

pam90050 Mary Lindsay** (Current) 

pam90053 Lilia Enriquez** (Current) 

pam90055 Robert Bemard** (Current) 

!0294385 Girard Mignault** (Current) 

!0302702 Janice Robinson** (Current) 

!0307059 Sarah Dettling** (Current) 

Prior Deposits 
Billed 

650.00 

475.00 

807.50 

250.00 

315.00 

725.00 

850.00 

550.00 

450.00 

50.00 

200.00 

315.00 

0.00 

1,065.00 

1,225.00 

250.00 

200.00 

200.00 

200.00 

250.00 

650.00 

0.00 

550.00 

375.00 

725.00 

450.00 

250.00 

200.00 

400.00 

Prior 
Receipts 

650.00 

475.00 

807.50 

250.00 

315.00 

725.00 

850.00 

550.00 

450.00 

50.00 

200.00 

315.00 

0.00 

1,065.00 

1,225.00 

250.00 

200.00 

200.00 

200.00 

250.00 

650.00 

0.00 

550.00 

375.00 

725.00 

450.00 

250.00 

200.00 

400.00 

Current 
Dep. Billed 

0.00 

0.00 

0.00 

(250.00) 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

50.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

350.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Current 
Receipts 

0.00 

0.00 

0.00 

(250.00} 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

50.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

350.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Deposits 
On Hand 

650.00 

475.00 

807.50 

0.00 

315.00 

725.00 

850.00 

550.00 

450.00 

50.00 

200.00 

315.00 

50.00 

1,065.00 

1,225.00 

250.00 

200.00 

200.00 

200.00 

250.00 

650.00 

350.00 

550.00 

375.00 

725.00 

450.00 

250.00 

200.00 

400.00 

(Prpd)/Delnq 
Deposits 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Deposits 

Forfeited 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Page 1 

Tuesday, June 8, 2010 
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Unit 

11-07 

11-10 

12-01 

12-02 

12-07 

12-09 

12-10 

13-02 

13-03 

13-04 

13-05 

13-07 

13-08 

13-10 

14-01 

14-03 

14-05 

14-07 

14-09 

14-10 

14-11 

14-12 

15-01 

15-02 

15-03 

15-04 

15-07 

15-10 

15-12 

16-01 

16-02 

Resident 
Code Resident 

pam90061 Tyrone Scott (Current) 

t0290067 Shawnese Hollimon** (Current) 

pam90067 Rana Mona** (Current) 

t0315739 Ryan White** (Current) 

pam90073 Shawnette Alberson** (Current) 

t0286749 Sulma Rodriguez** (Current) 

pam90076 Robert Eason II (Current) 

t0321811 Lydia Morera (Current) 

pam90081 Norma Zuniga (Current) 

pam90082 Crystal Scott (Current) 

pam90083 Jose Peterson II** (Current) 

t0273144 Charles Holmes** (Current) 

pam90086 Marisa Dias (Current) 

t0305083 Eamistine Mohammed** 

(Current) 

t0866640 Christina Townsend*** (Current) 

t0295675 Michael Larson** (Current) 

pam90095 Christen Roark (Current) 

t0303169 Roshon Williams** (Current) 

pam90099 Thomas Ruscetta** (Current) 

pam90100 Thomas McPhail** (Current) 

t0305645 Margie Butler (canceled) 

pam90102 Derrick Grays** (Current) 

t0306282 Anthony Stringham** (Current) 

pam90104 Richard Rosenstrach (Current) 

pam90105 Alejandro Villar (Notice) 

t0276645 Katherine Hays** (Current) 

pam90109 Toby Whitton (Current) 

pam90112 Cedric Wright** (Current) 

pam90114 Stanley Yelonek (Current) 

t0306831 Nathaniel Bonifacio** (Current) 

t031311B Dorkka Ramo** (Current) 

Security Deposit Activity 

Prior Deposits 
Billed 

500.00 

200.00 

450.00 

783.85 

550.00 

50.00 

625.00 

300.00 

725.00 

225.00 

625.00 

200.00 

550.00 

400.00 

50.00 

200.00 

900.00 

250.00 

925.00 

650.00 

250.00 

600.00 

400.00 

500.00 

550.00 

200.00 

550.00 

725.00 

525.00 

100.00 

250.00 

Prior 
Receipts 

500.00 

200.00 

450.00 

783.85 

550.00 

50.00 

625.00 

300.00 

725.00 

225.00 

625.00 

200.00 

550.00 

400.00 

50.00 

200.00 

900.00 

250.00 

925.00 

650.00 

0.00 

600.00 

400.00 

500.00 

550.00 

200.00 

550.00 

725.00 

525.00 

100.00 

250.00 

Current 
Dep. Billed 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Current 
Receipts 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Deposits 
On Hand 

500.00 

200.00 

450.00 

783.85 

550.00 

50.00 

625.00 

300.00 

725.00 

225.00 

625.00 

200.00 

550.00 

400.00 

50.00 

200.00 

900.00 

250.00 

925.00 

650.00 

0.00 

600.00 

400.00 

500.00 

550.00 

200.00 

550.00 

725.00 

525.00 

100.00 

250.00 

(Prpd)/Delnq 
Deposits 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

250.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Deposits 
Forfeited 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Page 2 
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Resident Prior Deposits Prior Current Current Deposits (Prpd)/Delnq Deposits 
Unit Code Resident Billed Receipts Dep. Billed Receipts On Hand Deposits Forfeited 

16-03 t0287190 Sheena Alderman** (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00 

16-05 t0306735 Shemette Mitchell** (Current) 400.00 400.00 0.00 0.00 400.00 0.00 0.00 

16-06 t0273107 Kaleigh Stock** (Current) 900.00 900.00 0.00 0.00 900.00 0.00 0.00 

16-07 pam90121 David Mason (Current) S50.00 550.00 0.00 0.00 550.00 0.00 0.00 

16-08 t0282599 Dorthy Cooper** (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00 

16-10 t0306375 Steven Thomas** (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00 

17-03 pam90129 Carlos Villalobos (Current) 550.00 550.00 0.00 0.00 550.00 0.00 0.00 

17-04 pam90130 Rosie Tucker** (Current) 600.00 600.00 0.00 0.00 600.00 0.00 0.00 

17-06 pam90132 Rebecca Mitchell (Current) 550.00 550.00 0.00 0.00 550.00 0.00 0.00 

17-09 pam90135 Dwight Stewart** (Current) 1,225.00 1,225.00 0.00 0.00 1,225.00 0.00 0.00 

17-12 pam90138 Cora Szafarski** (Current) 850.00 850.00 0.00 0.00 850.00 0.00 0.00 

18-01 pam90139 Elsie Spell (Current) 725.00 725.00 0.00 0.00 725.00 0.00 0.00 

18-02 pam90140 Dane Arina (Current) 525.00 525.00 0.00 0.00 525.00 0.00 0.00 

18-03 t0286779 Diseree Mitchell** (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00 

18-04 t0273115 Pamela Stemett** (Current) 450.00 450.00 0.00 0.00 450.00 0.00 0.00 

18-06 pam90144 Pablo Pommells** (Current) 550.00 550.00 0.00 0.00 550.00 0.00 0.00 

18-08 pam90146 Peter Lowther"* (Current) 725.00 725.00 0.00 0.00 725.00 0.00 0.00 

18-10 pam90148 Jerome Canlas (Current) 525.00 525.00 0.00 0.00 525.00 0.00 0.00 

18-11 pam90149 Maria Rentana (Current) 525.00 525.00 0.00 0.00 525.00 0.00 0.00 

19-01 pam90151 Colleen Lanctot (Notice) 525.00 525.00 0.00 0.00 525.00 0.00 0.00 

19-09 t0305590 Alexandra l1bbs** (Current) 250.00 250.00 0.00 0.00 250.00 0.00 0.00 

20-11 t0862233 Karen Miller** (Current) 100.00 100.00 0.00 0.00 100.00 0.00 0.00 

Totals - Palmilla 37,761.35 37,511.35 150.00 150.00 37,661.35 250.00 o.oo 

Security Deposit Activity Tuesday, June 8, 2010 
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NEO 
Robert M. Charles, Jr., Esq. 
Nevada Bar No. 6593 
Michael F. Lynch, Esq. 
Nevada Bar No. 8555 
LEWIS AND ROCA LLP 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
(702) 949-8398 (fax) 
Attorneys for Plaintiff 

Electronically Filed 
11/02/2010 02:11:37 PM 

CLERK OF THE COURT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

U.S. Bank National Association as Trustee For 
The Registered Holders of ML-CFC 
Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 
Servicer, 

Plaintiff, 

vs. 

Palmilla Development Co., Inc., a Nevada 
corporation; and Roe Corporations X to XX, 

Defendants. 

Case No.: 09-A595321 
DeptNo.: IX 

NOTICE OF ENTRY OF 
ORDER GRANTING MOTION SEEKING 
APPROVAL OF RECEIVER'S FINAL 
ACCOUNTING AND REPORT AND TO 
DISCHARGE RECEIVER 

Date ofHearing: October 14, 2010 

Time ofHearing: in chambers 

18 TO: Defendant and to Defendant's Counsel: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Le\\'is aud Roca LLP 
3993 Howard Hughes Parlcwu)' 

Suite 600 
Las Vegas. Nevada HCJ 169 

PLEASE TAKE NOTICE that on the 1st day ofNovember, 2010, an order was entered in 

the above-entitled action a copy of which is attached hereto as Exhibit "A" and incorporated 

herein by reference. 

DATED this ~~day ofNovember, 2010. 

LEWIS A~D f4rfJ 0 
ByY/HJ_ ~ 

Robert M. hades, Jr., Esq. 
Nevada Bar No. 6593 
Michael F. Lynch, Esq. 
Nevada Bar No. 8555 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
(702) 949-8398 (fax) 
Attorneys for Plaintiff 

-1- 424748 
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Lewis and Roca LLP 
3993 Howard Hughes Parkway 

Suite 600 
Las Vegas. Nevada 89169 

CERTIFICATE OF SERVICE 

I hereby certify that on November 2, 2010, service of the foregoing NOTICE OF ENTRY 

OF ORDER GRANTING MOTION SEEKING APPROVAL OF RECEIVER'S FINAL 

ACCOUNTING AND REPORT AND TO DISCHARGE RECEIVER was made this day by 

depositing a copy for mailing, first-class mail, postage prepaid, at Las Vegas, Nevada, to the 

following: 

Brent Larsen, Esq. 
DEANER, DEANER, SCANN, MALAN & 
LARSEN 
720 S. Fourth Street, #300 
Las Vegas, NV 89101 

Attorneys for Defendant 

Is/ Angela Shadrick 
An an employee of Lewis and Roca LLP 

-2- 424748 
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ORIGINAl. 
Electronically Filed 

11/01/2010 10:39:54 AM 

ORD 
Robert M. Charles, Jr., Esq. 
Nevada Bar No. 6593 
Michael F. Lynch, Esq. 
Nevada Bar No. 8555 
LEWIS AND ROCA LLP 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
(702) 949-8398 (fax) 
Attorneys for Plaintiff 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Case No.: 09-AS95321 
DeptNo.: IX 

CLERK OF THE COURT 

U.S. Bank National Association as Trustee For 
The Registered Holders ofML-CFC 
Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 
Servicer, 

ORDER GRANTING MOTION SEEKING 
APPROVAL OF RECEIVER'S FINAL 
ACCOUNTING AND REPORT AND TO 
DISCHARGE RECEIVER 

Plaintiff, 

vs. 

Palmilla Development Co., Inc., a Nevada 
corporation; and Roe Corporations X to XX, 

Defendants. 

Date ofHearing: October 14,2010 

Time of Hearing: in chambers 

This matter came before the Court on U.S. Bank National Association as Trustee for the 

Registered Holders of ML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass­

Through Certificates Series 2007-7, by and through Midland Loan Services, Inc., as its Special 

Servicer's ("Plaintiff') unopposed Motion Seeking Approval of Receiver's Final Accounting and 

Report and to Discharge Receiver (the "Motion"). 

The Court having read and considered the pleadings and papers on file herein, finding the 

Motion was unopposed and construing the failure of any party to serve and file a written 

opposition is an admission that the Motion is meritorious and a consent to granting the same as 

provided by EDCR 2.20, and finding good cause, it is hereby ordered, adjudged, and decreed that: 

1. 

2. 

Plaintiff's Motion is granted; 

Receiver's Final Report and Accounting is approved; 

-1- 414141 
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3. Receiver is discharged; 

2 4. Receiver is authorized to collect any remaining deposits and receivables and pay 

3 the remaining liabilities of the receivership and forward any funds remaining after payment of 

4 those liabilities to Plaintiff; and 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Lewis and Roca LLP 
3993 Howard liugbel Purtc:qy 

S\lile60U 
Lal VcBU. Ne\'ttda KIHM 

5. Receiver is discharged of any liability in connection with the management ofthe 

receivership Property.: ~ 

DATEDthis::)7 dayof OctD~ ,2010. 

Respectfully submitted by: 

LEWIS AND ROCA LLP 

Is/ Michael F Lynch 
Robert M. Charles, Jr., Esq. 
Nevada Bar No. 6593 
Michael F. Lynch, Esq. 
Nevada Bar No. 8555 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
(702) 949-8398 (fax) 
Attorneys for Plaintiff 

-2-
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Electronically Filed 
11/24/2010 02:28:12 PM 

ACOMP 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch@lrlaw.com 
LEWIS AND ROCA LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 385-3373 
Facsimile: (702) 385-9447 

Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

LaSalle Bank National Association as Trustee Case No. 09-A-595321 
For The Registered Holders ofML-CFC 
Commercial Mortgage Trust 2007-7 Dept. No. IX 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 

CLERK OF THE COURT 

Midland Loan Services, Inc., as its Special FIRST AMENDED COMPLAINT 
Servicer, 

Exempt from arbitration: Action in equity 
Plaintiff, 

vs. 

Palmilla Development Co., Inc., a Nevada 
corporation; Hagai Rapaport, an individual; 
and Does I to X; and Roe Corporations X to 
XX, 

Defendants. 

Plaintiff alleges: 

Parties, Jurisdiction And Venue 

1. Plaintiff is LaSalle Bank National Association as Trustee for the Registered 

Holders ofML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through 

Certificates Series 2007-7, by and through Midland Loan Services, Inc., as its Special Servicer 

("Lender" or "Plaintiff'). 

2. Palmilla Development Co., Inc. ("Borrower") is a Nevada corporation. 

3. Plaintiff alleges upon information that Hagai Rapaport ("Guarantor") is, and at all 

times relevant to this action was, an individual doing business in Las Vegas, Nevada. 

-1- 560851.1 
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4. This Court has personal jurisdiction over Hagai Rapaport ("Guarantor", and 

together with Borrower, "Defendants") because they are an individual and a corporation, 

respectively, who transacted business within Nevada and because they consented to this Court's 

personal jurisdiction over them. 1 

5. Venue is proper in the Eighth Judicial District Court because the Defendants 

incurred and contracted to perform certain obligations in Clark County, which are the subject of 

this suit, and because Defendants consented to this venue as the proper venue for this dispute.2 

6. The true names and capacities, whether individual, corporate, associate, 

trust/trustee or otherwise, of defendants named herein as Does I through X and Roe Corporations 

X through XX, are unknown to Plaintiff. Said Doe and Roe defendants may assert an interest in 

the property at issue in this complaint, and are proper parties to this action. Plaintiff shall amend 

this complaint to include the true names and capacities of such Doe and Roe defendants as the 

same are ascertained. 

General Allegations 

7. Borrower borrowed $20,150,000.00 with interest from Artesia Mortgage Capital 

Corporation, a Delaware corporation ("Original Lender") on or about March 28, 2007 (the 

"Loan"). 

8. The Loan is evidenced by, among other things, that certain Fixed Rate Note dated 

March 28, 2007, bearing an authorized signature on behalf of the Borrower (the "Promissory 

Note"). (A true and correct copy of the Promissory Note is attached and incorporated by this 

reference as Exhibit "1"). 

1 (See Limited Recourse Obligations Guarantee at~ 19 (Exhibit "2") (providing that "Guarantor, in order 
to induce Lender to accept this Guaranty, agrees that all actions or proceedings arising directly, indirectly 
or otherwise in connection with this Guaranty shall be litigated, at Lender's sale election, only in courts 
having a situs within the county and State where the Property is located, in any jurisdiction in which 
Borrower or Guarantor (or any individual or entity comprising Borrower or Guarantor) may reside or hold 
assets, or in anyone or more of the foregoing jurisdictions. Guarantor hereby consents and submits to the 
jurisdiction of any local, state or federal court located therein. Guarantor hereby waives any right it may 
have to transfer or change the venue of any litigation brought against it by Lender on this Guaranty in 
accordance with this paragraph."). 

2 See id. 

-2- S6085l.l 
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9. The Guarantor personally guaranteed to "unconditionally, irrevocably, jointly and 

severally guarantee(s) to Lender and to its successors, endorsees and/or assigns the full and 

prompt payment when due, by acceleration or otherwise, of all amounts owing by Borrower to 

Lender under the Loan Documents .... " (See Limited Recourse Obligations Guarantee, a true and 

correct copy of which is attached and incorporated by this reference as Exhibit "2"). 

10. The Loan was and is secured by that certain Commercial Deed of Trust, Security 

Agreement, Fixture Filing Financing Statement and Assignment of Leases, Rents, Income and 

Profits (as same may have been amended) recorded in the Clark County Recorders' Office as 

Document No. 20070330-0002946 ("Deed of Trust"). (A true and correct copy of the Deed of 

Trust is attached and incorporated by this reference as Exhibit "3"). 

11. The Loan was and is further secured by that certain Assignment of Leases, Rents, 

Income and Profits (as same may have been amended) recorded in the Clark County Recorders' 

Office as Document No. 20070330-0002947 ("Assignment of Rents"). (A true and correct copy 

of the Assignment of Rents is attached and incorporated by this reference as Exhibit "4"). 

12. Original Lender assigned all of its rights and interests in and to the Deed of Trust 

and the Assignment of Rents to the Plaintiff pursuant to that certain Assignment of (a) 

Commercial Deed of Trust, Security Agreement, Fixture Filing Financing Statement and (b) 

Assignment Of Leases, Rents, Income and Profits And Assignment of Assignment of Leases, 

Rents, Income and Profits recorded in the Clark County Recorders' Office as Document No. 

20080103-0000543 (the "Assignment of Deed of Trust"). (A true and correct copy ofthe 

Assignment of Deed of Trust is attached hereto and incorporated herein by this reference as 

Exhibit "5"). 

13. Pursuant to the Assignment ofDeed of Trust, Plaintiffholds all beneficial interest 

under the Deed of Trust and the Assignment of Rents, and is thereby authorized and empowered to 

bring this action. 

14. As detailed more fully in the Deed of Trust, the real property securing the 

Promissory Note is identified by the Clark County Tax Assessor Parcel Nos. 

a. 124-30-311-031; 

-3- 560851.1 
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b. 124-30-312-014 and 015; 

c. 124-30-312-017 and 018; 

d. 124-30-312-025- 169, inclusive; 

e. 124-30-312-171 and 172; 

f. 124-30-312-177; and 

g. 124-30-312-180- 182, inclusive, and 

h. 124-30-312-022, 

(the "Real Property") more commonly referred to as the Palmilla Townhomes, generally located 

northeast ofthe intersection of West Ann Road and North Decatur Boulevard in North Las Vegas, 

and more specifically described in the Legal Description attached hereto as Exhibit "6". 

15. The Real Property is a development containing approximately 157 single-family 

rental townhomes, each of which is or was generating, or capable of generating, rental income. 

16. Borrower filed a voluntary petition under Chapter 11 of Title 11 United States 

Code, 11 U.S.C. § 101 et seq. (the "Bankruptcy Code") in the United States Bankruptcy Court for 

the Central District of California, San Fernando Valley Division, Case No.: 1:09-bk-11504-MT on 

February 11, 2009, which case was dismissed without discharge on November 17, 2009. 

17. Borrower is not current on its payments to Plaintiff on the Loan, and as of July 11, 

2009, was approximately $2.3 million in arrears on interest and other monies owed to Plaintiff. 

18. The Deed of Trust defines an "Event of Default" as including when "Borrower fails 

to pay any interest, principal or other monies due under the Note or other Loan Documents on the 

date any such amount is due." (See Deed of Trust,~ 2.01 Events ofDefault, p. 31). 

19. Defendants' failure to make the past due payments referenced above constitute 

"Events of Default" under the Loan, the Promissory Note, the Deed of Trust, and the Limited 

Recourse Obligations Guarantee. 

20. The Deed of Trust also provides that "[a]ll Rents generated by or derived from the 

Property shall first be utilized solely for Operating Expenses, and none of the Rents generated by 

or derived from the Property shall be diverted by Borrower and utilized for any other purpose 

-4- 56085U 



000305

000305

000305 00
03

05

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

lEWIS28 
R0cA 
-LLP-
_AWYERS 

unless all such Operating Expenses have been fully paid and satisfied." (See Deed of Trust,~ 

1.02(m) Performance of Other Obligations, pp. 6-7). 

21. On information, the Rents derived from the Property have exceeded, and continue 

to exceed, the Operating Expenses, but Borrower failed to provide such excess Rents derived from 

the Property to Plaintiff as required by the Deed of Trust,~ 1.02(m). 

22. For example, the most recent financial statements submitted by Borrower appear to 

indicate that Borrower collected approximately $238,462.97 in Rents exceeding Operating 

Expenses, which should have been remitted to Plaintiff pursuant to~ 1.02(m) ofthe Deed ofTrust. 

23. Borrower agreed to comply with the provisions ofthe Deed of Trust, including~ 

1.02(m), and its failure to pay the Rents exceeding the Operating Expenses as detailed above is an 

Event of Default. 

24. The Deed of Trust further provides the Borrower will maintain books, records, and 

financial statements, and provide the same to Plaintiff at regular intervals, including the following, 

including quarterly and annual Rent Rolls, operating statements of the Property, an audited annual 

operating statement prepared and certified by an independent certified public accountant, balance 

sheets and profit and loss statements of Borrower, and an annual operating budget presented on a 

monthly basis consistent with the annual operating statement described above for the Property. 

(See Deed of Trust,~ 1.24(a) Books and Records; Financial Statements, pp. 22-24). 

25. The Deed of Trust further provides the Borrower and Guarantor will maintain 

books, records, and financial statements, and timely provide the same to Plaintiff upon request, a 

property management report for the Property, an accounting of all security deposits held in 

connection with any Lease of any part ofthe Property, and such other additional financial or 

management information (including, without limitation, state and federal tax returns) as may, from 

time to time, be reasonably required by Lender in form and substance satisfactory to Lender. (See 

Deed of Trust,~ 1.24(b) Books and Records; Financial Statements, pp. 23-24). 

26. Defendants have refused, and continue to refuse, to furnish the documents required 

by the Loan Documents, violating, among other covenants, the provisions contained within the 

Deed of Trust,~~ 1.24(a), (b). 

-5- 560851.1 
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27. A representative sample of documents that Defendants are refusing to produce 

include Borrower-certified copies of the Property's current financials and balance sheets, a 

complete and current copy of the Rent Rolls, and a 2009 annual operating budget. 

28. For the reasons set forth above, Plaintiff is entitled to exercise any and all of its 

rights and remedies as provided for in the Loan, the Promissory Note, the Deed of Trust, and the 

Limited Recourse Obligations Guarantee, including seeking and obtaining the appointment of a 

receiver. 

29. The Deed of Trust contemplates the appointment of a receiver of the Real Property 

in the event of a default as follows: 

(a) Remedies. Upon the occurrence of any Event ofDefault, lender 
may or acting by or through Trustee may take such action, without 
notice or demand, as it deems advisable to protect and enforce its 
rights against Borrower in and to the Property, including, without 
limitation, the following actions, each of which may be pursued 
concurrently or otherwise, at such time and in such order as lender 
or Trustee may determine, in their sole discretion, without impairing 
or otherwise affecting the other rights and remedies of lender or 
Trustee: 

*** 
(7) apply for the appointment of a receiver, trustee, liquidator or 
conservator of the Property, without notice and without regard for 
the adequacy of the security for the Secured Obligations and without 
regard for the solvency of Borrower, any Guarantor, any Indemnitor 
or of any person, firm or other entity liable for the payment of the 
Secured Obligations; 

Deed of Trust~ 2.02, p. 33 (emphasis added). 

30. The Deed of Trust further provides: 

In furtherance of and not in limitation of any other provisions ofthis 
Security Instrument, including without Limitation Section 2.02(a): 

If an Event of Default shall occur, the Lender shall be entitled as a 
matter of right and without notice to Borrower or anyone claiming 
under Borrower and without giving bond and without regard to the 
solvency or insolvency of the Borrower or any party bound for the 
payment of the Secured Obligations, or waste of the Property or 
adequacy of the security of the Property for the obligations then 
secured hereby Or the then value of the Property, to apply ex parte 
for the appointment of a receiver in accordance with the statutes 
and law made and provided for and such receiver shall have, in 
addition to all rights and powers customarily given to and exercised 
by such receivers and all rights and powers granted to such receiver 
or Lender under this Security Instrument (to the extent allowed by 
law), all the rights, powers and remedies as provided by law or as 
may be contained in any court order or decree applying such 

-6- 56085U 
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remedy. A court is authorized to appoint a receiver on request or 
petition of Lender, and Borrower irrevocably consents to the 
appointment of a receiver and waives any notice of application 
therefor. Such receiver shall collect the Rents as hereinafter 
defined, and all other income of any kind; manage the Property so to 
prevent waste; execute Leases (as hereinafter defined) within or 
beyond the period of receivership, pay all expenses for normal 
maintenance of the Property and perform the terms of this Security 
Instrument and apply the Rents to the costs and expenses of the 
receivership, including reasonable attorneys' fees, to the repayment 
of the Secured Obligations and to the operation, maintenance and 
upkeep and repair of the Property, including payment of taxes on the 
Property and payments of premiums of insurance on the Property 
and any other rights permitted by law, Borrower does hereby 
irrevocably consent to such appointment. Lender's right to 
appointment of a receiver shall exist whether or not the apparent 
value of the Property exceeds the indebtedness secured hereby by a 
substantial amount and without any showing as required by N.R.S. 
107.100. The receiver may, to the extent permitted under applicable 
law, without notice, enter upon and take possession of the Property, 
or any part thereof, by force, summary proceedings, ejectment or 
otherwise, and remove Borrower or any other person or entity and 
any personal property therefrom, and may hold, operate and manage 
the same, receive all Rents and do the things the receiver finds 
necessary to preserve and protect the Property, whether during 
pendency of foreclosure, during a redemption period, if any, or 
otherwise, and as further provided in any assignment of Rents and 
Leases executed by the Borrower to the Lender, whether contained 
in this Security Instrument or in a separate instrument. Borrower 
shall not contest the appointment of a receiver to operate the 
Property at any time from and after the occurrence of an Event 
of Default including, without limitation, during the institution of 
foreclosure proceedings. Upon an Event of Default, Borrower shall 
peaceably tum over possession of the Property to a receiver upon 
request of Lender. 

Deed of Trust~ 6.03, pp. 41-42 (emphasis added). 

31. Similarly, the Assignment of Rents provides: 

If an Event of Default shall occur, the Lender shall be entitled as a 
matter of right without notice and without giving bond and 
without regard to the solvency or insolvency of the Borrower, or 
waste of the property or adequacy of the security of the 
Property, to apply ex parte for the appointment of a receiver 
who shall have all the rights, powers and remedies as provided 
by law or as may be contained in any court decree applying such 
remedy and who shall collect and apply the Rents in such order as 
Lender may require to all expenses for management, operation and 
maintenance of the Property and to the costs and expenses of the 
receivership, including, without limitation, reasonable attorneys' fees 
and the repayment of the indebtedness secured hereby. A court is 
authorized to appoint a receiver on request or petition of 
Lender, and Borrower irrevocably consents to the appointment 
of a receiver and waives any notice of application therefor. 
Borrower shall not contest the appointment of a receiver to 

-7- 560851.1 
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operate the Property at any time from and after the occurrence 
of an Event of Default including, without limitation, during the 
institution of foreclosure proceedings and shall peaceably turn over 
possession of the Property to such receiver upon request of Lender. 

(See Assignment of Rents~ 4.3 Receiver, p. 7 (emphasis added)). 

32. Borrower's right to collect Rents derived from the Property is limited to those 

rights granted to it by the following revocable license: "So long as an Event of Default shall not 

have occurred and be continuing, Lender hereby grants to Borrower a revocable license to enforce 

the Leases, to collect the Rents, to apply the Rents to the payment of the costs and expenses 

incurred in connection with the Property and to any indebtedness secured thereby." (See 

Assignment of Rents ~ 2.1 Grant of Revocable License to Collect Rents, p. 4 ). 

33. The revocable license is subject to the following limitation: "Upon the occurrence 

of an Event of Default and at any time thereafter during the continuance thereof, subject to 

applicable Laws, the license granted to Borrower pursuant to Section 2.1 shall automatically be 

revoked. Upon such revocation, Borrower shall promptly deliver to lender all Rents then held by 

or for the benefit of Borrower." (See Assignment of Rents,~ 2.2 Revocation of License; lender's 

Rights, pp. 3-4). 

34. Despite the occurrence of several Events of Default, and the automatic revocation 

of Borrower's right to collect and/or possess Rents pursuant to the Assignment of Rents, Borrower 

is still possessing and collecting the rent derived from the Real Property, in contravention of the 

provisions of the Assignment of Rents. 

35. The Deed of Trust provides for recovery of attorneys' fees, costs and expenses 

from Borrower as follows: 

Upon the occurrence of any Event of Default or if Borrower fails to 
make any payment or to do any act as herein provided, Lender may, 
but without any obligation to do so and without notice to or demand 
on Borrower and without releasing Borrower from any obligation 
hereunder, make or do the same in such manner and to such extent 
as Lender may deem necessary to protect the security hereof. lender 
or Trustee is authorized to enter upon the Property for such 
purposes, or appear in, defend, or bring any action or proceeding to 
protect its interest in the Property or to foreclose this Security 
Instrument or collect the Secured Obligations. The cost and 
expense of any cure hereunder (including, without limitation, 
attorneys' fees to the extent permitted by law), with interest as 
provided in this Section 2.02(c) hereof, shall constitute a portion 

-8- 560851.1 
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of the Secured Obligations and shall be due and payable to 
Lender upon demand. All such costs and expenses incurred by 
Lender or Trustee in remedying such Event of Default or such failed 
payment or act or in appearing in, defending, or bringing any such 
action or proceeding shall bear interest at the Default Rate (defined 
in the Note), for the period after notice from Lender that such cost or 
expense was incurred to the date of payment to Lender. All such 
costs and expenses incurred by Lender together with interest thereon 
calculated at the Default Rate shall be deemed to constitute a portion 
ofthe Secured Obligations and shall be immediately due and 
payable upon demand by Lender therefor. 

(See Deed of Trust,~ 2.02(c), Right to Cure Defaults, p. 35 (emphasis added)). 

36. On Plaintiffs Application, this Court appointed a Receiver in this action on 

September 3, 2009, to take possession, custody, and control of the Real Property, as said order was 

amended on May 19, 2010 (the "Order Appointing Receiver"). 

37. As authorized by the Order Appointing Receiver, Receiver marketed and listed the 

Real Property for sale. 

38. A proposed sale of the Real Property came before this Court on March 18, 2010, on 

Plaintiffs unopposed Motion to Approve Sale of Receivership Property (the "Motion to Approve 

Sale"), and a copy of the proposed Purchase and Sale Agreement ("PSA") was filed and served. 

39. Upon the unopposed Motion to Approve Sale, the proposed sale ofthe Real 

Property for $9.5 million was approved, and the Court entered the following findings: 

a. The Lender has provided sufficient notice of the proposed sale and PSA to all 

necessary parties to this action; 

b. The PSA is hereby approved as a full and final disposition ofthe Property; 

c. The purchase price contained within the PSA is in the range of fair market value for 

the Property, is commercially reasonable, and is an arms' length transaction; and 

d. The Receiver is hereby authorized to sell and to fully convey all of the interest of 

Palmilla Development Co., Inc., a Nevada corporation ("Borrower"), in the 

Property, to Buyer, and is hereby authorized to execute and deliver all documents, 

including without limitation a deed to convey title to the Property of Borrower, in 

order to consummate the sale and fully and finally convey ownership of the 

Property in its entirety. 

-9- S608Sl.l 
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40. The Guarantor has breached the Limited Recourse Obligations Guarantee (Exhibit 

"2"), by failing to cure the defaults upon demand, which provides each Guarantor shall 

"unconditionally, irrevocably, jointly and severally guarantee(s) to Lender and to its successors, 

endorsees and/or assigns the full and prompt payment when due, by acceleration or otherwise, of 

all amounts owing by Borrower to Lender under the Loan Documents .... " (See Limited Recourse 

Obligations Guarantee ~ 1, p. 1 ). 

41. The Guarantors are also personally liable for Plaintiffs attorneys' fees, costs and 

expenses as follows: 

Guarantor shall be and remain personally liable for ... all court costs 
and attorneys' fees, costs and expenses actually incurred by Lender 
pursuant to the Note or any other Loan Documents; 

(See Limited Recourse Obligations Guarantee,~ 2(a)(iv), p. 1 ). 

42. The Defendants are unable and/or unwilling to cure the Events of Default and/or 

other breaches, some of which have been summarized hereinabove. 

43. The Defendants are unable and/or unwilling to cure the Events of Default and/or 

other breaches, some of which have been summarized hereinabove. 

First Cause of Action3 

(Breach of Contract- Borrower) 

44. The Promissory Note and other Loan Documents provide that Borrower shall repay 

$20,150,000.00 with interest to Plaintiff. 

45. Plaintiff fully performed under the Promissory Note and other Loan documents. 

46. Borrower breached Promissory Note and other Loan Documents with Plaintiff by 

failing to pay the amounts due and owing to Plaintiff. 

47. The Promissory Note and the Deed of Trust, together with other Loan Documents, 

provide for acceleration of the entire unpaid Secured Obligations upon the happening of certain 

events. 

48. Among other provisions, Deed of Trust§ 2.02 (a)(l3) provides "if any Event of 

Default as described in clause (h), (i), G) or (k) of Section 2.01 [ofthe Deed ofTrust] shall occur, 

3 The allegations of this Complaint are continuous, so that the prior allegations are part of 
allegations supporting each cause of action. 

-10- 560851.1 
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the entire unpaid Secured Obligations shall be automatically due and payable, without any further 

notice, demand or other action by Lender." 

49. Multiple events and Events of Default triggering the acceleration clause have 

occurred, and the entire unpaid Secured Obligations is therefore immediately due and payable. 

50. Borrower has failed to pay the entire unpaid Secured Obligations. 

51. The Deed of Trust provides for recovery of attorneys' fees, costs and expenses 

from Borrower as follows: 

Upon the occurrence of any Event of Default or if Borrower fails to 
make any payment or to do any act as herein provided, Lender may, 
but without any obligation to do so and without notice to or demand 
on Borrower and without releasing Borrower from any obligation 
hereunder, make or do the same in such manner and to such extent 
as Lender may deem necessary to protect the security hereof. lender 
or Trustee is authorized to enter upon the Property for such 
purposes, or appear in, defend, or bring any action or proceeding to 
protect its interest in the Property or to foreclose this Security 
Instrument or collect the Secured Obligations. The cost and 
expense of any cure hereunder (including, without limitation, 
attorneys' fees to the extent permitted by law), with interest as 
provided in this Section 2.02(c) hereof, shall constitute a portion 
of the Secured Obligations and shall be due and payable to 
Lender upon demand. All such costs and expenses incurred by 
Lender or Trustee in remedying such Event of Default or such failed 
payment or act or in appearing in, defending, or bringing any such 
action or proceeding shall bear interest at the Default Rate (defined 
in the Note), for the period after notice from Lender that such cost or 
expense was incurred to the date of payment to Lender. All such 
costs and expenses incurred by Lender together with interest thereon 
calculated at the Default Rate shall be deemed to constitute a portion 
of the Secured Obligations and shall be immediately due and 
payable upon demand by Lender therefor. 

(See Deed of Trust,~ 2.02(c), Right to Cure Defaults, p. 35 (emphasis added)). 

Second Cause of Action 

(Breach of Contract - Guarantor) 

52. The Personal Guarantee provides that the Guarantor shall be and remain personally 

liable without exculpation or limitation of liability whatsoever for the entire amount of the 

indebtedness evidenced by the Promissory Note (including all principal, interest, and other 

charges) and all other sums due or to become due under the other Loan Documents, whether at 

maturity or by acceleration or otherwise, under certain circumstances listed in the Personal 

Guarantee, § § 2(b )(i)-(iv ). 

-11- 560851.1 
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53. The Lender is entitled to full recourse against the Guarantor pursuant to§ 2(b)(iii) 

of the Personal Guarantee on the grounds that, on information and belief, Guarantor has not 

satisfied the Stabilized Operating Threshold (as defined in the Reserve Agreement). 

54. The Lender is entitled to full recourse against the Guarantor pursuant to § 2(b )(iv) 

of the Personal Guarantee on the grounds that the Real Property has become an asset in a 

voluntary bankruptcy or insolvency proceeding commenced by Borrower. 

55. In addition, the Promissory Note and the Deed of Trust, together with other Loan 

Documents, provide for acceleration of the entire unpaid Secured Obligations upon the happening 

of certain events. 

56. Among other provisions, Deed ofTrust § 2.02 (a)(13) provides "if any Event of 

Default as described in clause (h), (i), G) or (k) of Section 2.01 [of the Deed of Trust] shall occur, 

the entire unpaid Secured Obligations shall be automatically due and payable, without any further 

notice, demand or other action by Lender." 

57. Multiple events and Events of Default triggering the acceleration clause have 

occurred, and the entire unpaid Secured Obligations is therefore immediately due and payable. 

58. The Personal Guarantee requires Guarantor personally cure Borrower's monetary 

breaches, including but not limited to all unpaid Secured Obligations, whether due in the normal 

course or by acceleration, which Guarantor has refused and failed to do. 

59. The Guarantor is personally liable for Plaintiffs attorneys' fees, costs and expenses 

as follows: 

Guarantor shall be and remain personally liable for ... all court costs 
and attorneys' fees, costs and expenses actually incurred by Lender 
pursuant to the Note or any other Loan Documents. 

60. The Guarantor is unable and/or unwilling to cure the Events of Default and/or other 

breaches, some of which have been summarized hereinabove. 

Third Cause of Action 

(Accounting- Borrower and Guarantor) 

61. Upon information and belief, Borrower and/or Guarantor have misappropriated, 

wasted, converted, and otherwise transferred or hypothecated the Rents received from the Property 

-12- 560851.1 
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in violation the Loan Documents and Personal Guaranty for personal use. 

62. The full extent of Borrower's and/or Guarantor's misappropriation of Rents 

received from the Property is unknown to Plaintiff. 

63. Upon information and belief, an accounting ofBorrower's and/or Guarantor's 

personal property, assets, and accounts is necessary to ascertain the full extent of Rents received 

from the Property that have been improperly taken by Borrower and/or Guarantor. 

64. There is no adequate remedy at law by which to obtain such an accounting, 

therefore, Plaintiff requests that the court compel an accounting of all Borrower's and Guarantor's 

personal property of any nature whatsoever to ascertain the extent of Plaintiffs damages. 

65. As a result of Borrower's and Guarantor's actions, Plaintiffhas been required to 

retain the services of an attorney to prosecute this claim and is entitled to be compensated for any 

costs incurred in the prosecution of this action, including without limitation, any and all costs and 

reasonable attorney's fees. 

Plaintiff requests the following relief: 

1. For judgment against Borrower in an amount in excess of $10,000.00 for Breach of 

Contract; 

2. For judgment against Guarantor in an amount in excess of $10,000.00 for Breach of 

Contract; 

3. For attorneys' fees and costs against Borrower and Guarantor incurred by Lender in 

enforcing its rights, including but not limited to, attorneys' fees and costs incorrect by bringing 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 
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this action; and 

4. For such other and further relief as this Court deems proper under the circumst 

DATED this ___dj_ day ofNovember 2010. 

Nevada Bar No. 8555 
mlynch@lrlaw.com 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
(702) 385-3373 
(702) 385-9447 (fax) 

Attorneys for Plaintiff 

-14- 560851.1 
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$20 '150,000.00 

FIXED RATE NOTE 
(Defeasance] 

1. BORROWER'S PROMISE TO PAY. 

LOAN NO.: 010..{]0001895 

March 28, ~007 

FOR VALUE RECEIVED, the undersigned, PALMILLA DEVELOPMENT CO., INC., a(n) Nevada 
corporation, having an. office at ?35 West Brooks Avenue, 2nd Floor, North Las Vegas, Nevada 89030 
("Borrower"). hereby unconditionally promises to pay to the order of ARTESIA MORTGAGE CAPITAL 
CORPORATION, a Delaware corporation (together with its successors and assigns, "Lender"), the 
principal sum of Twenty Million One Hundred and Fifty Thousand and 00/100 Dollars ($20, 1 50,000.00), In 
lawful money of the United States of America with interest thereon to be computed from the date of 
disbursement under this Note at the Applicable Interest Rate (defined below), and to be paid in 
installments as provided herein. Any initially capitalized terms which are not specifically defined in this 
Note shall have the same meanings given to them in the Security Instrument (defined below). 

2. INTEREST. 

Interest on the principal sum of this Note shall be calculated on the basis of a 360-day year and 
will be payable on the basis of the actual number of days elapsed. Borrower shall pay interest at the rate 
of Five and Seventy-Five Hundredths percent (5.75%) per annum (the "Applicable Interest Rate"), If 
Borrower fails to pay any amount when due under this Note, In addition to any other rights possessed by 
the lender, any accrued but unpaid interest may be added to the unpaid principal and accrue interest at 
the Default Rate (defined below). The nrst interest accrual period under this Note shall commence on 
and include the date that principal is advanced under this Note and shall end on and include the next 
tenth (10~~'~) day of a calendar month, unless principal is advanced on the tenth (10111

) day of a calendar 
month, in which case the first Interest accrual period shall consist of only such tenth (101h) day. Each 
interest accrual period thereafter shall commence on the eleventh (11 tn) day of each calendar month 
during the term of this Note and shall end on and include the tenth ~10"') day of the next occurring 
calendar month. 

3. PAYMENTS. 

(a) Time and Amo1.1nts of Payments. Borrower shall pay principal and interest by making 
payments as follows: 

(i) Accrued Interest only at the Applicable Interest Rate shall be due and payable 
(aa) on the date that principal Is advanced under this Note for the period from the date of 
disbursement hereunder through and including the tenth (10111

) da~ of the current calendar month 
(if the date of disbursement hereunder ls on or after the nrst (1 1

) day of a calendar month and 
prior to the eleventh (11 1

h) day of a calendar month) or the tenth (10111
) day of the next succeeding 

calendar month (if the date of disbursement hereunder is on or after the eleventh (11 1
h) day of the 

current calendar month), and (bb) on May 11, 2007, and on the eleventh (11th) day of each 
calendar month thereafter up to and Including Aprll11, 2008; 

(ii) A constant payment in the amount of U.S. $111,530.40 (the "Constant 
Payment"), on May 11, 2008, and on the eleventh (11th) day of each calendar month thereafter 
up to and Including March 11, 2018: each of such payments to be applied to the payment of 
interest computed at the Applicable Interest Rate, and the balance applied toward the reduction 
of the principal sum: and 
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(iii) A payment of the entire unpaid principal balance of this Note and all accrued and 
unpaid interest thereon due and payable on April11, 2018 {the "Maturity Date"). 

(b) Place of Payments. The payments referred to in Section 3(a) (i) and (ii} above are 
hereinafter referred to individually as a ''Monthly Payment•, and collectively as "Monthly Payments". 
Borrower shall make its Monthly Payments and any other payments due under this Note, Including, 
without limitation, the entire unpaid principal balance of this Note plus all accrued but unpaid Interest 
thereon due and payable on the Maturity Date, at Structured Products Servicing, Wachovla Wholesale 
Locl<box, P.O. Box 60253, Charlotte, North Carolina 28260-0253 or at a different place (including, without 
limitaUon, to Lender's Representative) if required by the Lender. As used in this Note, the term "Lender's 
Representative• shall mean Lender or Lender's loan servicer or agent, in each case as designated by 
Lender from time to time. 

(c) Application of Payments. In the absence of a specific detennination by Lender to the 
contrary, all payments paid by Borrower to Lender in connection with the obligations or Borrower under 
this Note and under the other loan Documents shall be applied in the following order of priority: (i) to 
amounts, other than principal and interest, due to Lender pursuant to this Note or the other Loan 
Documents; (ii) to the portion of accrued but unpaid interest accruing at the Applicable Interest Rate on 
this Note; and (iii) to the unpaid principal balance of this Note.· Borrower irrevocably waives lhe righl to 
direct the application of any and aU payments a! any time hereafter recetved by Lender from or on behalf 
of Borrower, and Borrower irrevocably agrees that Lender shall have the continuing exclusive right to 
apply any and all such payments against the then due and owing obllgatlons of Borrower in such order of 
priority as Lender may deem advisable. 

4. PREPAYMENT; DEFEASANCE. 

(a) Subject to the provisions of Section 4(h) below, Borrower shall not have the right or 
privilege to prepay all or any portion of the unpaid principal balance of this Note, except in connection 
with the application of Net Proceeds by Lender pursuant to Section 1.09 of the Security Instrument (which 
application shall not be subject to any Prepayment Charge (defined below)). 

(b) On or after the earlier of (I) three (3) years from the due date of the first Monthly Payment 
or (ii) the date which is two (2) years and one (1) day after the "startup day" of any "real estate mortgage 
investment conduit" or "REMIC" (as such terms are defined in Sections 860G(a)(9) and 8600, 
respectively, of the United States Internal Revenue Code, as amended, and any related United States 
Treasury Department regulations) which may acquire the Loan, as the case may be (the "Lockout 
Expiration Date'), and provtded that no Event of Default exists, Borrower may obtain a release (the 
"Release") of the Property from the lien of the Security Instrument and the other Loan Documents 
provided that the following conditions have been satisfied (a "Defeasance"): 

(1) Borrower shall have provlcled Lender with not less than thlrly (30) days and not 
more than sixty (60) days prior written notice (the "Defeasance Notice") 
specifyin9 the Monthly Payment date (the "Release Date") on which the 
Defeasance Deposit (defined below) Is to be paid or !he Government Securities 
(defined below) are to be delivered, in each case in the manner hereinafter 
provided; 

(2) Borrower shall have paid to Lender all interest accrued and unpaid on the 
princJpa! balance of this Note to and including the Release Date; 

{3) Borrower shall have paid to Lender all other sums due and payable under this 
Note, the Security Instrument and the other Loan Documents to and including the 
Release Date, including, without limitation, any Monthly Payment which may be 
Clue and payable on the Release Date; 

·2-
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(4) 

(5) 

(6) 

(7) 

(B) 

(9) 

Borrower shall have paid to Lender's Representative a $5,000.00 non-refundable 
processing fee (the "Defeasance Processing Fea"), which must be paid at the 
same time the Defeasance Notice is provided to Lender: 

Borrower shall have either paid to lender's Representative the Defeasance 
Deposit or delivered to Lender's Representative the Government Securities, 
whichever Lender requires at Lender's option; 

All payments by Borrower to Lender's Representative under this Section 4 shall 
have been made in immediately available funds, except fer the Defeasance 
Processing Fee, which may be paid by check or draft; 

The proposed Defeasance and Release shall not cause the Loan to lose its 
status as a "qualified mortgage" within the meaning of Sections 8600 and 
860G(a)(3) of the United States Internal Revenue Code, as amended, and any 
related United States Treasury Department regulations, Including without 
limitation United Stales Treasury Department Regulation 1.860(G}-2(a}; 

The Successor Borrower (defined below) shall have been established and shall 
have been approved by Lender's Representative; 

Borrower shall have delivered to Lender the following items at least fifteen (15) 
days prior to the Release Date: 

(A) the Defeasance Security Agreement (defined below); 

(B) a release of the Property from the lien of the Security Instrument (for 
execution by lender) in form and substance appropriate for the 
jurisdiction in which the Property Is located and satisfactory to Lender's 
Representative; 

(C) a certificate of Borrower, In form and substance satisfactory to Lender's 
Representative, certifying that all of the conditions and requirements set 
forth in this Section 4 have been satisfied; 

(D) a certificate, in form and substance satisfactory to lender's 
Representative, from an independent certified public accountant 
approved by Lender's Representative, certifying that the Government 
Securities will generate monthly amounts and cash now that are 
sufficient, without reinvestment, to timely pay all Scheduled Defeasance 
Payments (defined below); 

(E) the Defeasance Opinion (defined below); 

(F) written confirmation from the applicable Rating Agency(les) to the effect 
that such Release and substitution of Defeasance Collateral (defined 
below) will not result in a downgrade, withdrawal or qualification of any 
rating In effect immediately prior to Defeasance for any securities; 

{G) If Lender's Representative requires Borrower to establish the Successor 
Borrower pursuant to Section 4(f)(vll) below, evidence satisfactory to 
Lender's Representative of the establishment of Successor Borrower, 
including without limitation, the Successor Borrower's original 
organizational documents; 

·3· 
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(H) the Transfer and Assignment Agreement (defined below}; and 

(I) such other certificates, documents or instruments as Lender's 
Representative may reasonably request. 

(c) Borrower shatr have paid to Lender's Representative all costs and expenses (including, 
without limitation, Rating Agency(ies)', consultants', accountants' and attorneys' fees, cosiS and 
expenses) incurred by Lender's Representative In connection with the matters referred to in this Section 
4, Including, without limita1ion, ail costs and expenses incurred in connection with the review of the 
proposed Defeasance Collateral, the preparation of the Defeasance Security Agreement (and any related 
documentation) and the establishment· and maintenance of the Successor Borrower, and any 
administrative expenses and applicable federar income taxes associated with or incurred by the 
Successor Borrower, 

(d) The Defeasance Deposit (if required by Lender pursuant to Section 4(b}(5) above) shall 
be used by Lender's Representative to purchase the Government Securities. In connection therewith, 
Borrower hereby irrevocably appoints Lender's Representative as Borrower's agent and attorney-in-fact, 
which appointment is coupled with an interest, for the purpose of using the Defeasance Deposit to 
purchase or cause to be purchased the Government Securities. Borrower, pursuant to the Defeasance 
Security Agreement or other appropriate documents, shall authorize and direct that the payments 
received from the Government Securities be made directry to Lender's Representative and appriea to 
satisfy the obligations of the Borrower under this Note, including without limitation, this Section 4. 
Borrower specifically agrees that an power granted to Lender under this Section 4(d) may be assigned by 
Lender to Its successors or assigns as holder of this Note. 

(e) Upon satisfaction of all the terms and conditions or Sections 4(b) and (c} above, the 
Property shall be released from the lien ofthe Security Instrument and the other Loan Documents and the 
Defeasance Collateral shall constitute the sole collateral which shall secure this Note. Lender will, at 
Borrower's sole expense, execute and deliver any agreements reasonably requested by Borrower to 
release the Property from the lien of the Security Instrument and the other Loan Documents. After 
payment of the Defeasance Deposit or delivery of the Government Securities pursuant to Section 4(b)(5) 
above, notwithstanding any statement to the contrary contained In this Note or in any of the other Loan 
Documents, this Note cannot be prepaid in whole or in part or be the subject of any further Defeasance. 

(f) For the purposes of this Section 4, the fol:owing terms shall have the follO\ving meanings: 

(i} The term "Defeasance Collateral" shall mean, individually or collectively, as the 
case may be, the Defeasance Deposit and the Government Securities and the proceeds thereof. 

(ii) The term "Defeasanc• Deposit" shall mean an amount equal to the sum of: (1) 
the amount which will be sufficient to purchase the Government Securities necessary to meet the 
Scheduled Defeasance Payments (Including, without limitation, Lender's Representative's 
estimate of administrative expenses and applicable federal income taxes associated with or to be 
incurred by t~ Successor Borrower during the remaining term of, and applicable to, the Loan); 
(2) any revenue, documentary stamp or intangible taxes or any other tax or charge due In 
connection with the transfer of this Note or otherwise required to accomplish the agreements of 
this Section 4; and (3) all fees, costs and expenses Incurred or to be incurred by Lender in the 
purchase and holding ofthe Government Securities; 

(ill) The term "Defeasance Opinion" shall mean an opinion of counsel in form and 
substance satisfactory to Lender's Representative, from counsel approved by Lander's 
Representative, stating, among other things, (A) that the Defeasance Collateral has been duly 
and validly assigned and delivered to Lender's Representative and that Lender has a legal, valid, 
perfected. first priority lien on and security interest in the Defeasance Collateral, and (B) that If the 

-4--
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holder of this Note shall at the time of the Release be a REMIC, (1) the Defeasance Collateral 
has been validly assigned to the REMIC trust which holds this Note (the "REMIC Trust"), (2} the 
Defeasance has been effected in accordance with the requirements of United States Treasury 
Department Regulation 1.860(Gr2(a)(8), as such regulation may be amended or substituted from 
time to time, and will not be treated as an exchange pursuant to Section 1001 of the United 
Stales Internal Revenue Code and (3) the tax qualification and status of the REMIC Trust as a 
REMIC will not be adversely affected or impaired as a result of the Defeasance; 

(iv) The term "Defeasance Security Agreement" shall mean a security agreement, 
in form and substance satisfactory to Lender's Representative, together with such other 
instruments, agreements and representations and warranties as may be required of Borrower by 
Lender's Representative In order to perfect upon the delivery of the Defeasance Security 
Agreement a first priority lien on and security interest in the Defeasance Collateral in favor of 
Lender in conformity with all applicable state and federal laws governing the granting of such 
security interests, which Defeasance Security Agreement shall provide, among other things, that 
any excess received by Lender from the Defeasance Collateral over the amount payable by 
Borrower hereunder shall on the Release Date be refunded to Borrower and shall thereafter, 
promptly following each Monthly Payment date and the Maturity Date, be refunded to Successor 
Borrower; 

(v) The term "Government Securities' shall mean U.S. Treasury ObllgaUons 
(defined below) or Non·U.S. Treasury Obligations (defined below) which (1) are duly endorsed by 
the holder thereof as directed by Lender's Representative or are accompanied by a valid written 
instrument of transfer in form and substance satisfactol)l to Lender's Representative (Including, 
without limitation, such instruments, agreements and representations and warranties as may be 
required by Lender's Representative or by the depositary holding the Govemment Securities or 
the Issuer thereof, as the case may be, to effectuate book-entry transfers and pledges through 
the book-entry laclllties of such depositary) in order to perfect upon the delivery of the 
Defeasance Security Agreement the first priority security interest therein in favor of Lender in 
conformity with all applicable slate and federal laws governing the granting of such security 
interests and (2) which provide payments which are (A) payable on or prior to, but as close as 
possible to, all successive Monthly Payment dates after the Release Date, and prior to but as 
close as possible to the Matur1ty Date and (B) In amounts equal to or greater than the amounts 
necessary to meet the scheduled payments of principal and interest due under this Note on such 
dates plus the Lender's Representative's estimate of administrative expenses and applicable 
federal income taxes associated with or to be incurred by the Successor Borrower during the 
term of the Loan (the "Scheduled Defeasance Payments"); 

(vi) The term "Non-U.S. Treasury Obligations• shall mean non-callable, fixed·rate 
obligations, other than u.s. Treasury Obligations, that are •govemment securities• within the 
meaning of Section 2(a)(16) of the Investment Company Act of 1940, as amended; 

(vii) The term "Successor Borrower" shall mean an entity established by either 
Borrower or Lender's Representative, whichever Lender requires at Lender's option, which 
satisfies Lender's Representative's requirements (including, without limitation single purpose 
entity bankruptcy remoteness criteria) and which has been approved by Lender's Representative; 

(viii) The term "Transfer and Assignment Agreement• shall mean an agreement in 
form and substance satisfactory to Lender's Representative, together with such other 
instruments, agreements and representations and warranties as may be required of Borrower by 
Lender's Representative, pursuant to which, among other things: (A) Borrower shall transfer and 
assign all obligations, rights and duties under and to this Note together with the pledged 
Defeasance Collateral to the Successor Borrower; (8) Successor Borrower shall assume the 
obligations of Borrower under this Note and the Defeasance Security Agreement and Borrower 
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shall be relieved of its obligations thereunder, except that Borrower shall be required to perform 
its obligations pursuant to this Section 4; and {C) Borrower shall pay $1,000 to the Successor 
Borrower as consideration for Successor Borrower assuming the Borrower's obligations under 
this Note and the Defeasance Security Agreement. Notwithstanding anything to the contrary in 
the Security Instrument, except as provided in this Section 4, no other transfer/assumption fee or 
processing fee (including, without limitation, the transfer fee and processing fee referred to In 
Section 1.15 of the Security Instrument) shall be payable upon a transfer of the Note in 
accordance with the terms and conditions of this paragraph; and 

(ix) The term "U.S. Treasury Obligations" shall mean direct, non-callable, fixed-rate 
obligations of the United States of America. 

(g) Notwithstanding the fact that prepayments are prohibited except as expressly set forth in 
this Section 4, if this Note is prepaid (other than a prepayment pursuant to Section 4(h) below or in 
connection with the application of Net Proceeds as referred to in Section 4(a) above), In full or in part, by 
operation of law, Borrower's default or otherwise, or following an Event of Default and acceleration of this 
Note, if a tender of payment of the amount necessary to satisfy the indebtedness evidenced by this Note 
and secured by the Security Instrument is made at any time prior to foreclosure sale, or during any 
redemption period after foreclosure, there shall be payable to Lender, at the same time, (i) accrued and 
unpaid interest on the portion of the principal balance of this Note being prepaid to and including the date 
of prepayment, (li) unless prepayment is tendered on the eleventh (111h) day of a calendar month, an 
amount equal to the Interest that would have accrued on the amount being prepaid from the data of 
prepayment to and including the tenth (101h) day of the current calendar month (If prepayment is tendered 
on or after the first (1't) day of a calendar month and prior to the eleventh (111h) day of a calendar month) 
or the tenth ~101~) day of the next succeeding calendar month (if the prepayment is tendered after the 
eleventh (11 1 

) day of a calendar month) (which amount shall constitute additional consideration for the 
prepayment), (iii) all other sums then due under this Note, the Security Instrument and the other Loan 
Documents, (iv) to the maximum extent pennitted by law, a Prepayment Charge, and (v) an additional 
prepayment consideration equal to five percent (5%) of the outstanding principal balance of this Note. 

"Prepayment Charge" shall mean an amount detennined as of the date of any prepayment or 
acceleration of this Note, which will be the greater of (a) 1% of the principal amount prepaid, or (b) the 
amount obtained by subtracting (i) the sum of (x) the unpaid principal amount being prepaid, plus (y) the 
amount of Interest thereon accrued to the date of such prepayment or acceleration, as the case may be, 
from (ii) the sum of the Current Values (defined below) of all amounts of principal and interest on this 
Note being prepaid or accelerated that would otherwise have became due on and after the date of such 
determination if this Note was not being prepaid or accelerated. The "Current Value· of any amount 
payable means such amount discounted (on a semiannual basis) to its present value on the date of 
determination at the Treasury Yield (defined below) per annum in accordance with the following formula: 

Current Value = 
Amount payable 

(1+d/2)n 

where "d" is the Treasury Yield per annum expressed as a decimal and "n" Is an exponent (which 
need not be an integer) equal to lhe number of semiannual periods and portions thereof (any suc:h portion 
of a period to be determined by dividing the number of days In such portion of such period by the total 
number of days in such period, both computed on the basis of a 30-day month aod a 360-day year) 
between the date of such determination and the due date of tl1e amount payable. For such purpose, the 
due date of any amount of principal of this Note being partially prepaid means the date or dates as of 
which such amount is to be credited Hrst against the Borrower's obligation to make the scheduled 
payment of principal on the Maturity Date, then, to the extent of the principal being prepaid, to each 
preceding scheduled required Installment of principal pursuant to this Note. The "Treasury Yield" shall 
be determined by reference to the most recent Federal Reserve Statistical Release H.15(519) which has 
become publicly available at least two (2) business days prior to the date fixed for prepayment or the 
acceleration date (or, if such StaUstical Release is no longer published, any publicly available source of 

-6· 



000322

000322

000322 00
03

22

similar market data) and shall be the most recent weekly average yield on actively traded U.S. Treasury 
securities adjusted to a constant maturity equal to the then remaining Weighted Average Life to the 
Maturity (defined below) of this Note (the 'Remaining Life"). If the Remaining Life is not equal to the 
constant maturity of a U.S. Treasury security for which a weekly average yield is given, lhe Treasury 
Yield shan be obtained by linear interpolation (calculated to the nearest one-twelfth ( 1112) of a year) from 
the weel<ly average yields of (a) the actively traded U.S. Treasury security with the constant maturity 
closest to and greater than the Remaining Life of this Note, and {b) the actively traded U.S. Treasury 
security with the constant maturity closest to and less than the Remaining Life of this Note, eKcept that if 
the Remaining Life is less than one (1) year, the weekly average yield on actively traded U.S. Treasury 
securities adjusted to a constant maturity of one (1) year shall be used. "Weighted Average l..ife to 
Maturity" means, as applied to this Note at any date, the number of years obtained by dividing {x) the 
then outstanding principal amount of this Note into (y) the total of the products obtained by multiplying (A) 
the amount of each then-remaining required principal payment including payment at the Maturity Date, In 
respect thereof, by (B) the number of years (calculated to the nearest one-twelfth (1112)} which will elapse 
between such date and the date on which such payment Is to be made. 

Borrower shall pay the Prepayment Charge as provided above whether or not prepayment Is 
voluntary or involuntary, including, without limitation, any prepayment due to the acceleration of the 
outstanding principal balance of this Note as a result of the occurrence of an Event of Default. 

(h) Notwithstanding anything to the contrary herein, provided no Event of Default exists and 
so long as no Defeasance has occurred, from and after the due date of the Monthly Payment that is two 
(2) months prior to the Maturity Date, Borrower may prepay the unpaid principal balance of this Note in 
whole, but not in part, provided that the following conditions have been satisfied: (i) Borrower shall have 
provided Lender with not less than thirty {30) or more than sixty (60) days prior written notice (the 
"Prepayment Notice") specifying the Monthly Payment date on which prepayment is to be made (the 
"Prepayment Date"); (ii) Borrower shall have paid to Lender all accrued and unpaid interest on the 
outstanding principal balance of this Note to and including the Prepayment Date; (iii) unless prepayment 
is tendered on the eleventh (11th) day of a calendar month, an amount equal to the interest that would 
have accrued on the amount being prepaid from the date of prepayment to and including the tenth (10111

) 

day of the current calendar month (if Rrepayment is tendered on or after the first {1 11~ day of a calendar 
month and prior to the eleventh (11 ) day of a calendar month) or the tenth (1 0 ) day of the next 
succeeding calendar month (if the prepayment is tendered after the eleventh (1111\) day of a calendar 
month) (which amount shall constitute additional consideration for the prepayment); and (iv) Borrower 
shall have paid to Lender all other sums !hen due under this Note, the Security Instrument and the other 
Loan Document$. 

5. BORROWER'S FAILURE TO PAY AS REQUIRED. 

(a) Late Charges for Overdue Payments. If Lender has not received the full amount of any 
Monthly Payment by the date ft is due, Borrower shall pay a late charge to Lender. The amount of sud! 
late charge will be four percent (4%) of such overdue payment which shall be calculated as of the date 
such payment was originally due. Borrower will pay such late charge promptly but only once on each late 
payment. Such late charge represents the reasonable estimate of Lender and Borrower of a faJr average 
compensation for the toss that may be sustained by Lender due to the failure of Borrower to make timely 
Monthly Payments. Such late cllarge shall be paid without prejudice to the right of Lender to collect any 
other amounts provided to be paid upon an Event of Default, Including without limitation interest at the 
Default Rate, or to declare a default hereunder, under tile Security Instrument or under any of the other 
Loan Documents. Borrower recognizes (i) that its default in making, when due, any payment under this 
Note or under any of the other Loan Documents, or the occurrence of any other Event of Default, will 
result in (x} Lender incurring additional expenses in servicing and administering the Loan, (y) In loss to 
the Lender of the use of the overdue payment and (z) frustration to Lender in meeting Its other financial 
and loan commitments, and (li) that the damages caused thereby would be extremely difficult and 
impractical to ascertain. Borrower agrees (aa) that an amount equal to such late charge plus the aCGrual 
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of interest at the Default Rate pursuant to Section 5 below is a reasonable estimate or the damage to 
Lender in the event of an overdue payment and (bb) that the accrual of Interest at the Default Rate 
following any other Event of Defaull is a reasonable estimate of the damage to Lender in the event of 
such other Event of Default, regardless of whether there has been an acceleration of this Note. 

(b) Default and Acceleration; Default Rate. If any payment required in this Note 
(including, without limitation, any Monthly Payment) or any other payment under any of the Loan 
Documents is not paid on or prior to the date when due after the expiration of any applicable notice and 
grace periods expressly provided in the Loan Documents, or on the happening of any other Event of 
Default, then the whole of the principal sum of this Note, (i) interest, default interest, Prepayment Charge, 
late charges and other sums, as provided in this Note, the Security Instrument or the other Loan 
Documents, (ii) all other monies agreed or provided to be paid by Borrower in this Note, the Security 
Instrument or the other Loan Documents, (iii) all sums advanced pursuant to the Security Instrument to 
protect and preserve the Property and the lien and the security interest created thereby, and {iv) all sums 
advanced and costs and expenses incurred by Lender in connection with the indebtedness evidenced by 
the Loan Documents or any part thereof, any renewal, extension, or change of or substitution thereof, or 
the acquisition or perfeclion of the security therefor, whether made or incurred at the request of Borrower 
or Lender, shall without notice become immediately due and payable at the option of Lender, togelher 
with all the Interest that Borrower owes on such amounts at the Default Rate. The "Default Rate• is 
equal to the Applicable Interest Rate plus four percent (4%), and shall accrue from and after the date any 
such payment was originally due (without laking into account any applicaqle notice or grace periods). 
This provision shall not be deemed to excuse a default hereunder or an Event of Default under the 
Security Instrument and shall not be deemed a waiver of any other rights Lender may have, Including the 
right to declare the entire unpaid principal balance and accrued interest immediately due and payable. 

(c) No Waiver by Lender. 

(i) Lender shall not be deemed to have waived any of Its rights or remedies under 
this Note unless such waiver is expressed in writing by Lender, and no delay or omission by 
Lender In exercising, or failure by lender on any one or more occasions to exercise, any of 
Lender's rights hereunder or under the Loan Documents, or at law or in equity, including, without 
limitation, Lender's right, after the occurrence of any Event of Default, to declare the entire 
indebtedness evidenced hereby Immediately due and payable, shall be construed as a novation 
of this Note or shalf operate as a waiver or prevent the subsequent exercise of any or arr such 
rights. 

(li) Acceptance by Lender of any portion or all of any sum payable hereunder, 
whether before, on or after the due date of such payment shall not be a waiver of Lender's right 
either to require prompt payment when due of all other sums payable hereunder or to exercise 
any of Lender's rights, powers and remedies hereunder or under the Loan Documents. A waiver 
of any right in writing on one occasion shall not be construed as a waiver of Lender's rights to 
Insist thereafter upon strict compliance with the terms hereof without previous notice of such 
Intention being given to Borrower, and no exercise of any right by Lender shall constitute or be 
deemed to constitute an election of remedies by Lender precluding the subsequent exercise by 
Lender of any or all of the rights, powers and remedies available to It hereunder or under the 
Loan Documents, or at law or in equity. Borrower hereby expressly waives the benefit of any 
statute or rule of law or of equity now provided, or which may hereafter be provided, which would 
produce a result contrary to, or in conflict with, the foregoing. 

(IIi) Even if, at a time when an Event of Default has occurred, Lender does not 
accelerate the amounts due under this Note and the other Loan Documents and require Borrower 
to pay all such amounts Immediately In full as described above, Lender shall still have the right to 
do so at a later time if such Event of Default is continuing, or upon the occurrence of another 
Event of Default 
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(d) Payment of Lender's Costs and Expenses. If Lender has required Borrower to pay 
immediately in full as described above, the Lender shall have the right to be reimbursed by Borrower for 
all of its costs and expenses in enforcing this Note to the extent not prohibited by applicable law. Those 
expenses include, for example, attorneys' fees, costs and expanses. As used in this Note, "attorneys' 
fees, costs and expenses" shall mean the reasonable attorneys' fees and the costs and expenses of 
counsel to Lender (including without limUation in-house counsel employed by Lender), which may include, 
without limitation, printing, duplicating, telephone, fax, air freight and other charges, and fees billed for law 
clerks. paralegals, librarians, expert witnesses and others not admitted to the bar but performing services 
under the supervision of an attorney and all such fees, costs and expenses Incurred with respect to trial, 
appellate proceedings, arbitrations, out-of-court negotiations, workouts and settlements, and bankruptcy 
or insolvency proceedings (including, but not limited to. seeking relief from stay in bankruptcy 
proceedings}, and whether or not any action or proceeding Is brought or Is concluded with respect to the 
matter for which such fees, ccsts and expenses were incurred. Lender shall also be entitled to its 
attorneys' fees, costs and expenses incurred in any post-judgment action or proceeding to enforce and 
ccllect the judgment. This Section 5(d) is separate and several, shall survive the discharge of this Note, 
and shall survive the merger of this Note into any judgment on this Note. 

6. NOTICES. 

All notices required or permitted hereunder shall be given and become effective as provided in 
the Security Instrument. 

7. WAIVERS. 

Borrower and all others who may become liable for the payment of an or any part of the 
Indebtedness evidenced by this Note do hereby severally waive presentment and demand for payment, 
notice of dishonor, protest and notice of protest and non-payment and all other notices of any kind, 
except those notices for which the Loan Documents expressly provide. No rerease of any security for the 
Note or extension of time for payment of this Note or any installment hereof, and no alteration, 
amendment or waiver of any provision of this Note. the Security Instrument or the other Loan Documents 
made by agreement between Lender or any other person or party shall release, modify, amend, waive, 
extend, change, discharge, terminate or affect the liability of Borrower, and any other person or entity who 
may become liable for the payment of all or any part of the indebtedness evidenced by this Note, the 
Security Instrument or the other Loan Documents. No nolice to or demand on Borrower shall be deemed 
to be a waiver of the obligation of Borrower or of the right of Lender to take further action without further 
notice or demand as provided for in this Note, the Security Instrument or the other Loan Documents. 

8. SECURED NOTE. 

The obligations of Borrower under this Note are secured by that certain Commercial Deed of 
Trust, Security Agreement, Fixture Filing Financing Statement and Assignment of Leases, Rents, Income 
and Profits (the "Security Instrument"), of even date herewith, which contains provisions for acceleration 
of the entire indebtedness secured hereby upon the happening of certain events. 

9. TRANSFER. 

Upon the transfer of this Note, Borrower hereby waiving notice of any such transfer, Lender may 
deliver all the collateral mortgaged, granted, pledged or assigned pursuant to the Security Instrument and 
the other Loan Documents, or any part thereof, to the transferee who shall thereupon become vested with 
all the rights herein or under applicable law given to Lender with respect thereto, and Lender shall 
thereafter forever be relieved and fully discharged from any liability or responsibility in the matter, but 
Lender shall retain all rights hereby given to It with respect to any liabilities and the collateral not so 
transferred. 
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10. EXCULPATION. 

Except with respect to the matters set forth in subsections (a) and (b) below, Lender's source of 
satisfaction of the rndebtedness evidenced by this Note and all other covenants and obligations under this 
Note and any other of the Loan Documents shall be limited to the Property, and Lender shall not seek to 
procure payment out of other assets of Borrower, or seek a judgment (except as here!narter provided) for 
any sums which are or may be payable under this Note or any other of the Loan Documents, or claim or 
seek judgment for any deficiency remaining after foreclosure of the Security Instrument: provided, 
however, that the foregoing cJausa sllall not prejudice the right of Lender to enforce the lien of the 
Security Instrument or other security given for the payment thereof or to exercise any of Its remedies at 
law other than the entry of a personal money judgment against the Borrower. The foregoing 
notwithstanding: 

(a) Borrower shall be and remain personally liable for all losses, costs, damages, or 
expenses incurred by Lender in the following instances: 

(i) failure to pay or cause to be paid Taxes (exceptio the extent that Borrower has 
deposited funds with Lender pursuant to the Sec1.1rily Instrument for the purpose of paying such 
items) or to pay or cause to be paid charges for labor or materials, or other charges which can 
create liens on any portion or the Property; 

(ii) as a resu~ of waste (except ordinary wear and tear), arson committed or 
instigated by Borrower, any Guarantor or any partner, member or shareholder in Borrower, or a 
violation of the provisions in the Security lnstrumenl regarding removal, demolition or structural 
alteration of any portion of the Property; 

(iii) breach or failure to perform or comply with any of the insurance provisions of the 
Loan Documents; 

(iv) all court costs and reasonable attorneys' fees, costs and expenses actually 
incurred by Lender pursuant to the Note or any other Loan Document; 

(v) Borrower's breach or failure to perfonn or comply with Section 1.03 (captioned 
"Hazardous Waste") of the Security Instrument, or Borrower's or any Guarantor's breach or 
failure to perform or comply with the provisions of the Environmental Indemnification Agreement 
of even date herewith executed by Borrower for the benefit of Lender: 

(vi) misapplication of or failure to deliver to Lender (in accordance with the terms of 
the Loan Documents) the following: (1) any insurance or condemnation proceeds; (2) rents, 
Issues or profits received by Borrower/Guarantor or its agent after Lender makes written demand 
therefor pursuant to any Loan Document; or (3) prepaid rents or tenant security deposits; or 

(vii) violation of any of the provisions of Sections 1.29 and 1.30 (captioned "Single 
Purpose Entity" and "ERISA", respectively) of the Security Instrument 

(b) Borrower shall be and remain personally liable without exculpation or limitation of liability 
whatsoever for the entire amount of the Indebtedness evidenced by the Note (including all principal, 
interest, and other charges) and all other sums due or to become due under the other Loan Documents, 
whether at maturity or by acceleration or otherwise, in tha following instances: 

(i) violation of any of the provisions of Sections 1.15(c) and (d) of the Security 
Instrument (captioned, "No Sale/Encumbrance" and "Permitted Trl'!nsfers", respectively); 
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(ii) fraud or intentional misrepresentation in connection with the Property, Loan 
Documents, or Loan Application: 

(iii) the Stabilized Operating Threshold {as defined in the Reserve Agreement of 
even date herewith executed by Borrower in connection with tl1e Loan) is not satisfied, provided 
there shall no liability under this Subsection 10(b)(iii) from and after the date such Stabilized 
Operating Threshold has first been satisfied; or 

(iv) the Property or any part thereof becomes an asset in: {1) a voluntary bankruptcy 
or insolvency proceeding commenced by Borrower: or (2) an involuntary bankruptcy or 
insolvency proceeding in which: (A) such proceeding was commenced by any entity controlling, 
controlled by or under common control with Borrower (individually or collectively, "Affiliate"), 
including but not limited to any creditor or claimant acting In concert with Borrower or any Affiliate; 
or (B) any Affiliate objects to a motion by Lender for relief from any stay or injunction from the 
foreclosure of the Security Instrument or any ottler remedial action permitted under the Note, 
Security Instrument or other Loan Documents. 

11. SAVINGS CLAUSE. 

Notwithstanding any provisions In this Note or in the Security Instrument to the contrary, the total 
liability for payments In the nature of interest. including, without limitation, prepayment charges, default 
Interest and late fees, shall not exceed the limits Imposed by the laws of the State where the Property is 
located or the United States of America relating to maximum allowable charges of Interest. Lender shall 
not be entitled to receive, collect or apply, as interest on the indebtedness evidenced by the Note, any 
amount in excess of the maximum lawful rate of interest permitted to be charged by applicable law. If 
Lender ever receives, collects or applies as interest suCh amount which would be excessive interest. 
such amount shall be applied to reduce the unpaid principal balance of this Note, and any remaining 
excess shall be paid over to person or persons legally entitled thereto. 

12. JOINT AND SEVERAL OBLIGATIONS. 

If this Note Is signed by more than one party. an obligations herein contained shall he deemed to 
be the joinl and several obligations of each party executing this Note. Any married person signing this 
Note agrees that recourse may be had against community assets and against his or her separate 
property for the satisfaction of an obligations contained herein. 

13. WAIVER OF TRIAL BY JURY. 

BORROWER AND LENDER HEREBY IRREVOCABLY WAIVE TO THE FULLEST EXTENT 
PERMITIED BY LAW, ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, PROCEEDING, CLAIM, OR 
COUNTERCLAIM ARISING OUT OF OR RELATING TO THE SECURITY INSTRUMENT, THIS NOTE 
AND/OR ANY OF THE OTHER LOAN DOCUMENTS OR ANY ACTS OR OMISSIONS OF LENDER IN 
CONNECTION THEREWITH. 

14. OFFSETS. 

No indebtedness evidenced by this Note shall be deemed to have been offset or to be offset or 
compensated by au or part of any claim, cause of action, counterclaim or cross claim, whether liquidated 
or unliquidated, which Borrower or any successor to Borrower now or hereafter may have or may claim to 
have against Lender; and, In respect to the Indebtedness now or hereafter secured hereby, Borrower 
waives, to the fullest extent permitted by taw, the benefits of any law which authorizes or permits such 
offsets. 

-11· 



000327

000327

000327 00
03

27

15. MISCELLANEOUS. 

(a} Remedies Cumulative. The remedies of Lender as provided herein and in any other 
Loan Document, or any one or more of them, or al law or in equity, shall be cumulative and concurrent, 
and may be pursued singly, successively, or together at the sole discretion of Lender, and may be 
exercised as often as occasion thereof shall occur. 

(b) Severability. Every provision of lhis Note is intended to be severable. In the event any 
term or provision hereof is declared by a court of competent jurisdiction to be illegal or invalid for any 
reason whatsoever, such Illegal or invalid 1erm or provision shall not affect the balance of the 1erms and 
provisions hereof, which terms and provisions shall remain binding and enforceable. 

(c) Headings. The headings and captions of various Sections of this Note are for 
convenience of reference only and are not to be construed as defining or limiting, in any way, the scope 
or intent of the provisions hereof. 

(d) Governing Law. This Note shall be governed by and construed and enforced In 
accordance with the laws of the State where the Property is located. 

(e) Amendments. This Note, and any provisions hereof, may not be modified, amended, 
waived, extended, changed, discharged or terminated orally or by any act or failure to act on the part of 
any party, but only by an instrument in writing signed by the party against whom enforcement of any 
modification. amendment, waiver, extension, change, discharge or termination is sought. 

(f) Interpretation. Whenever the context may require, any pronouns used herein shall 
include the corresponding masculine, feminine or neuter fonms, and the singular form of nouns and 
pronouns shall include the plural and vice versa. 

(g) Submission and Consent to Jurisdiction. Borrower, in consideration of making the 
loan evidenced by this Note, agrees that all actions or proceedings arising directly, indirectly or otherwise 
in connection with this Note shall be litigated, at Lender's election, only In courts having a situs within the 
county and State where the Property is located, in any jurisdiction in which the Borrower (or any Individual 
or entity comprising the Borrower) may reside or hold assets, or in any one or more of the foregoing 
jurisdictions and Borrower hereby consents and submits to the jurisdiction of any local, state or federal 
court located therein. Borrower irrevocably waives the defense of inconvenient forum to the maintenance 
of such action or proceeding. Borrower h~reby consents to service of process by any means penmitted 
by applicable law. 

(h) Clerical Error. In the event Lender at any lime discovers that this Note, the Security 
Instrument or any other Loan Document contains an error that was caused by a clerical mistake, 
calculation error, computer malfunction, printing error or similar error, Borrower agrees, upon notice from 
Lender, to re-execute any doCt.Jments that are necessary to correct any such error(s). Borrower further 
agrees that Lender will not be liable to Borrower for any damages incurred by Borrower that are directly 
or Indirectly caused by any such error(s). 

(i) Lost, Stolen, Destroyed or Mutilated Loan Documents. In the event of the loss, theft 
or destruction of this Note, the Security Instrument, or any other Loan Document, or in the event of the 
mutilation of any of the Loan Documents, upon Lender's surrender to Borrower of the mutilated Loan 
Document, Borrower shari execute and deliver to Lender a Loan Document in form and content identical 
to, and to serve as a replacement of, the lost, stolen, destroyed, or mutilated Loan Document and such 
replacement shall have the same force and effect as the lost, stolen, destroyed, or mutilated Loan 
Document, and may be treated for all purposes as the original copy of such Loan Document. 
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(j) Time is of the Essence. TIME IS OF THE ESSENCE IN THE PERFORMANCE OF 
EACH PROVISION OF THIS NOTE. 

(I<) Legislation Affecting Lender's Rights. If enactment or expiration of applicable laws 
has the effect of rendering any material provision of this Note or the Security Instrument unenforceable 
according to its terms, Lender, at its option, may require immediately payment in full of all sums 
evidenced by this Note and may Invoke any remedies pennitted under the Loan Documents. 

(I) Disbursements. Funds representing the proceeds of the indebtedness evidenced 
hereby which are disbursed by Lender by mail, wire transfer or other delivery to Borrower, to escrows or 
otherwise for the benefit of Borrower shall, for all purposes, be deemed outstanding hereunder and to 
have been received by Borrower as of the date of such mailing, wire transfer, or other delivery and until 
repaid, notwithstanding the fact that such funds may not at any time have been remitted by such escrows 
to Borrower or for Borrower's benefit. 

(m) Exempted Transaction. Borrower agrees that (i) the payment obligations evidenced by 
this Note and the other instruments securing this Note are exempted transactions under the Truth in 
Lending Act ~ 5 USC § 1601, et seq.; (ii) the proceeds of the indebtedness evidenced by this Note will not 
be used for the purchase of registered equity securities within the purview of Regulation "U" issued by the 
Board of Governors of the Federal Reserve System; and (iii) on the Maturity Date, Lender shall not have 
any obligation to refinance the indebtedness evidenced by this Note or to extend further credit to 
Borrower. 

(SIGNATURE PAGE(S) ATTACHED) 
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IN WITNESS WHEREOF, Borrower has duly executed this Note as or the day and year first 
above written. 

PALMILLA DEVELOPMENT CO., 1 C., 
a Nevada corporation 

By; 
HagaiRap 

Borrower Taxpayer 10/SSN: 20·0520319 

016075127001 0/521954_ 4 

·14· 
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EXHIBIT ''2 '' 

EXHIBIT ''2'' 
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.. 

LOAN NO. 010-00001895 

LIMITED RECOURSE OBLIGATIONS GUARANTY 

THIS LIMITED RECOURSE OBLIGATIONS GUARANTY (this "Guaranty"), is made and 
entered into as of March 28, 2007, by HAGAI RAPAPORT (whether one or more. "Guarantor''), to and for 
the benefit of ARTESIA MORTGAGE CAPITAL CORPORATION, a Delaware corporation, and its 
successors and/or assigns ("Lender"). All initially-capitalized terms used herein without definition shall 
have the meanings given such terms in that certain Fixed Rate Note (together with all modifications. 
extensions, renewals and replacements thereof, the "Note") of even date herewith, in the amount of 
Twenty MiHion One Hundre<i and Fifty Thousand and 00/100 Dollars ($20, 150,000.00), made payable by 
PALMILLA DEVELOPMENT CO., INC., a(n) Nevada corporation ("Borrower"), to the order of Lender. 

1. Guaranteed Obligations. In order to induce lender to loan to Borrower the sum of 
Twenty Million One Hundred and Fifty Thousand and 00/100 Dollars ($20,150,000.00) (the "Loan"), 
evidenced by the Note, the undersigned hereby unconditionally, irrevocably, jointly and severally 
guarantee(s) to lender and to its successors, endorsees and/or assigns the full and prompt payment 
when due, by acceleration or otherwise, of all amounts owing by Borrower to Lender under the Loan 
Documents (as defined in the Security Instrument), subject, however, to the limitations on Lender's 
recourse set forth in Section 2 berow. 

2. Limitations on Recourse. Except with respect to the matters set forth in subsections (a) 
and (b) below, Lender's source of satisfaction of the indebtedness evidenced by the Note and all other 
covenants and obligations under the Note and any other of the Loan Documents shall be limited to the 
Property (as defined In the Security Instrument), and Lender shall not seek to procure payment out of 
other assets of Guarantor, or seek a judgment (except as hereinafter provided) for any sums which are or 
may be payable under the Note or any other of the Loan Documents, or claim or seek judgment for any 
deficiency remaining after foreclosure of the Security Instrument: provided, however, that the foregoing 
clause shall not prejudice the right of Lender to enforce the lien of the Security Instrument or other 
security given for the payment thereof or to exercise any of its remedies at law other than the entry of a 
personal money judgment against the Borrower. The foregoing notwithstanding: 

(a) Guarantor shall be and remain personally fiable for all losses, costs, damages, or 
expenses incurred by Lender in the following instances: 

(i) failure to pay or cause to be paid Taxes (except to the extent that 
Borrower has deposited funds with Lender pursuant to the Security Instrument for the purpose of 
paying such items) or to pay or cause to be paid charges for labor or materials, or other charges 
which can create liens on any portion of the Property; 

(ii) as a result of waste (except ordinary wear and tear), arson committed or 
instigated by Borrower, any Guarantor or any partner, member or shareholder in Borrower, or a 
violation of the provisLons in the Security Instrument regarding removal, demolition or structural 
alteration of any portion of the Property; 

(iii) breach or failure to perform or comply with any of the insurance 
provisions of the Loan Documents; 

(iv) all court costs and reasonable attorneys' fees, costs and expenses 
actually incurred by Lender pursuant to the Note or any other Loan Documents; 

(v) Borrower's breach or failure to perform or comply with Section 1.03 
(captioned "Hazardous Waste") of the Security Instrument, or Borrower's or any Guarantor's 
breach or failure to perform or comply with the provisions of the Environmental Indemnification 
Agreement of even date herewith executed by Borrower for the benefit of Lender: 
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(vi) misapplication of or failure to deliver to Lender (in accordance with the 
terms of the Loan Documents) the following: (1) any insurance or condemnation proceeds; (2) 
rents, issues or profits received by Borrower/Guarantor or its agent after Lender makes written 
demand therefor pursuant to any Loan Document; or (3} prepaid rents or tenant security deposits; 
or 

(vii) violation of any of the provisions of Sections 1.29 and 1.30 (captioned 
"Single Purpose Entity• and "ERISA", respectively) of the Security Instrument. 

(b) Guarantor shall be and remain personally liable without exculpation or limitation 
of liability whatsoever for the entire amount of the indebtedness evidenced by the Note (including all 
principal, interest, and other charges) and all other sums due or to become due under the other Loan 
Documents, whether at maturity or by acceleration or otflefWise, in the following instances: 

(i) violation of any of the provisions of Sections 1.15(c) and (d) of the 
Security Instrument (captioned, "No Sale/Encumbrance" and ~Permitted Transfers", respectively); 

(ii) fraud or intentional misrepresentation in connection with the Property, 
loan Documents, or loan Application; 

{iii) the Stabilized Operating Threshold (as defined in the Reserve 
Agreement of even date herewith executed by Borrower in conneotion with the Loan) is not 
satisfied, provided there shall no liability under this Subsection 2(b)(iii) from and after th~ date 
such Stabilized Operating Threshold has first been satisfied; or 

(iv) the Property or any part thereof becomes an asset in: (1) a voluntary 
bankruptcy or insolvency proceeding commenced by Borrower; or (2) an involuntary bankruptcy 
or insolvency proceeding in which: (A) such proceeding was commenced by any entity 
controlling, controlled by or under common control with Borrower (individually or collectively, 
"Affiliate"), including but not limited to any creditor or claimant acting in concert with Borrower or 
any Affiliate; or (B) any Affiliate objects to a motion by Lender for relief from any stay or injunction 
from the foreclosure of the Security Instrument or any other remedial action permitted under the 
Note, Security Instrument or other Loan Documents. 

The obfigations guaranteed pursuant to this Section 2 are hereinafter coUectively referred to as 
the "Guaranteed Obligations". 

3. Continuing liability. Guarantor agrees as follows: 

(a) Guarantor shall continue to be liable under this Guaranty and the provisions 
hereof shall remain in full force and effect notwithstanding: (i) any modification, agreement or stipulation 
between Borrower and Lender, or their respective successors and assigns, with respect to the Note or 
any of the other Loan Documents or the obligations encompassed thereby; (ii) Lender's waiver of or 
failure to enforce any of the terms, covenants or conditions contained in the Loan Documents or in any 
modification thereof; (ili) any release of Borrower or any other guarantor from any liability with respect to 
the Guaranteed Obligations or any portion thereof: (iv) any release or subordination of any real or 
personal property then held by Lender as security for the performance of the Guaranteed Obligations or 
any portion thereof; or (v) lender's enforcement of or failure to enforce any other guaranty of aU or any 
portion of the Guaranteed Obligations. 

(b} Guarantor's liability under this Guaranty shall continue until the earlier to occur of: 
(J) the full and complete satisfaction of the Guaranteed Obligations; or (ii) the full and complete payment 
of the principal and all accrued interest due under the Note and all other amounts payable by Borrower 
under the Loan Documents, and shall not be reduced by virtue of any partial payment by Borrower of any 

2 
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amount due under the Note or under any of the Loan Documents or by Lender's recourse to any collateral 
or security. 

(c) The obligations of Guarantor hereunder shall be in addition to any obligations of 
Guarantor under any other guaranties of the Guaranteed Obligations and/or any obligations of the 
Borrower or any other persons or entities heretofore given or hereafter to be given to lender, and this 
Guaranty shall not affect or invalidate any such other guaranties. The liability of Guarantor to Lender 
shall at all times be deemed to be the aggregate liability of Guarantor under the terms of this Guaranty 
and of any other guaranties heretofore or hereafter given by Guarantor to lender. 

4, 
follows: 

Representations and Warranties. Guarantor hereby represents and warrants as 

(a) Lender's agreement to make the Loan to Borrower is of substantial and material 
benefit to Guarantor. Guarantor now has and will continue to have full and complete access to any and 
all information concerning the transactions contemplated by the Loan Documents or referred to therein, 
the value of the assets owned or to be acquired by Borrower, Borrower's financial status and its ability to 
perform the Secured Obligations. 

(b) Guarantor has reviewed and approved the Loan Documents and is fully informed 
of the remedies Lender may pursue, with or without notice to Borrower, in the event of a default under the 
Loan Documents. 

(c) Guarantor has tl1e requisite power and authority to own and manage its 
properties, to carry on its business as now being conducted, and to execute and deliver this Guaranty and 
to perform its obligations hereunder. Guarantor is in compliance with all laws, regulations, ordinances 
and orders of governmental or pubfic authorities applicable to it. 

(d) The execution, delivery and performance by Guarantor of this Guaranty are 
within the power and capacity of Guarantor, and will not violate any provision of law, any order of any 
court or agency of government, or any indenture, agreement or any other instrument to which Guarantor 
is a party or by which Guarantor or its property is bound, or be in conflict with, result in a breach of or 
constitute (with due notice and/or lapse of time) a default under any such indenture, agreement or other 
instrument, or result in the creation or imposition of any lien, charge or encumbrance of any nature 
whatsoever upon any of its property or assets, except as contemplated by the provisions of the Loan 
Documents. This Guaranty, when delivered to Lender, will constitute a legal, valid and binding oblfgation 
enforceab[e against Guarantor in accordance with its terms. 

(e} AU financial statements and data that have been given to Lender by Guarantor 
(i) are complete and correct in all material respects as of the date given; (ii) accurately present the 
financial condition of Guarantor on each date as of which, and the results of Guarantor's operations for 
the periods for which, the same nave been furnished; and (iii) have been prepared in accordance with 
generally accepted accounting principles consistently applied throughout the periods covered thereby. 
There has been no material adverse change in the financial condition or operations of Guarantor since 
the date of the most rEX:ent financial statement given to Lender. 

(f) Guarantor is not a party to any agreement or instrument which materially and 
adversely affects Guarantor's present or proposed business, properties or assets, or operations or 
conditions (whether financial or otherwise); and Guarantor is not in default in the performance, 
observance or fulfillment of any of the material obligations, covenants or conditions set forth in any 
agreement or instrument to which Guarantor is a party. 

(g) There is not now pending against or affecting Guarantor, nor to the knowledge of 
Guarantor is there threatened, any action, suit or proceeding at raw or in equity or by or before any 

3 
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governmental or administrative agency that, if adversely determined, would materially and adversely 
impair or affect the financial condition or operations of Guarantor. 

(h) Guarantor has filed all federal, state, county, municipal and other income tax 
returns required to have been filed by Guarantor and has paid all taxes that have become due pursuant to 
such returns or pursuant to any assessments received by Guarantor, and Guarantor does not know of 
any basis for any material additional assessment against It in respect of such taxes. 

(i) Neither Guarantor, nor any borrower in any loan transaction in which Guarantor 
has been a guarantor, has received any discounted payoff(s), loan modifications(s) and/or similar matters 
in any previous mortgage loan transaction as a result of Guarantor's or any such borrower's failure to 
meet the terms and conditions of the documentation for such transaction. 

5. Covenants and Agreements. Guarantor covenants and a9rees that, so lon9 as any 
part of the Guaranteed Obligations shall remain unsatisfied, Guarantor shall, unless Lender shall 
otherwise consent in advance in writing: 

(a) keep itself fufly informed as to all aspects of Borrower's financial condition and 
the performance of the Guaranteed Obligations; 

(b) file all federal, state, county, municipal and other income tax returns required to 
be filed by it and pay before the same become delinquent all taxes that become due pursuant to such 
returns or pursuant to any assessments received by it; 

(c) promptly and faithfully comply with all laws, ordinances, rules, regulations and 
requirements, both present and future, of every duly constituted governmental or public authority having 
jurisdiction that may be applicable to it; and 

(d) maintain full and complete books of account and other records reflecting the 
resutts of its operations. in form reasonably satisfactory to Lender, and furnish to Lender such information 
about the financial condition of Guarantor as Lender shall reasonably request, including, but not limited 
to, the financial statements and documents referred to in Section 1.24 (captioned "Books, Records and 
Financial Statements") of the Security Instrument. 

6. Unconditional Liability, The liability of Guarantor under this Guaranty is a guaranty of 
performance and not of collectibility, and is not conditional or contingent upon the genuineness, validity, 
regularity or enforceability of the Loan Documents or other instruments relating to the creation or 
performance of the Guaranteed Obligations or the pursuit by Lender of any remedies which it now has or 
may hereafter have with respect thereto under the Loan Documents, at law, in equity or otherwise. 

7. Waivers. 

(a) Guarantor hereby waives, to the extent permitted by law: (i) all notices to 
Guarantor, to Borrower or to any other person, including, but not limited to, notices of the acceptance of 
this Guaranty or the creation, renewal, extension or modification of the Guaranteed Obligations, or of 
default in the performance of the Guaranteed Obligations (or any portion thereof) and enforcement of any 
right or remedy with respect thereto or notice of any other matters relating thereto; (ii) diligence and 
demand of performance; (iii) any statute of limitations affecting Guarantor's liability hereunder or the 
enforcement thereof; (iv) any rights Guarantor mlght otherwise have under any applicable statute or rule 
of law by reason of release of fewer than all guarantors, if more than one, of the Guaranteed Obligations: 
and (v) all principles or provisions of law which conflict with the terms of this Guaranty. Guarantor further 
agrees that Lender may enforce this Guaranty upon the occurrence of a default or an event of default 
under the Note or any of the Loan Documents (as "Event of Default" is defined therein), notwithstanding 
the existence of any dispute between Borrower and Lender with respect to the existence of the Event of 
Default or performance of the Guaranteed Obligations (or any portion thereof) or any counterclaim, set~off 
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or other claim which Borrower may allege against Lender with respect thereto. Moreover, Guarantor 
agrees that its obligations shall not be affected by any circumstances which constitute a legal or equitable 
discharge of a guarantor or surety. 

(b) Guarantor further agrees that nothing contained herein shall prevent Lender from 
suing on the Note or from exercising any rights available to it thereunder or under any of the Loan 
Documents, and that the exercise of any of the aforesaid rights shall not constitute a legal or equitable 
discharge of Guarantor. Guarantor understands that the exercise by Lender of certain rights and 
remedies contained in the Loan Documents may affect or eliminate Guarantor's right of subrogation 
against Borrower and that Guarantor may therefore incur a partially or totally non-reimbursable liability 
hereunder: nevertheless, Guarantor hereby authorizes and empowers Lender to exercise, in its sole 
discretion, any right and remedies, or any combination thereof, which may then be available, since it is 
the intent and purpose of Guarantor that the obligations hereunder shall be absolute. independent and 
unconditional under any and all circumstances. Notwithstanding any foreclosure of the lien of the 
Security Instrument with respect to any or all of any real or personal property secured thereby, whether by 
the exercise of the power of sale contained therein, by an action for judicial foreclosure or by an 
acceptance of a deed in lieu of foreclosure, and notwithstanding any enforcement of any other guaranty, 
Guarantor shall remain bound under this Guaranty. 

(c) Guarantor agrees that it shall have no right of subrogation against Borrower or 
against any collateral or security provided for in the Loan Documents unless and until the Guaranteed 
Obligations have been fully satisfied, all obligations owed to Lender under the Loan Documents have 
been fully performed and Lender has released, transferred or disposed of all of its right, title and interest 
in such collateral or security. Guarantor further agrees that to the extent the waiver of its rights of 
subrogation as set forth herein is found by a court of competent jurisdiction to be void or voidable for any 
reason, any rights of subrogation Guarantor may have against Borrower or against such collateral or 
security shall be junior and subordinate to any rights Lender may have against Borrower and to all right. 
title and interest Lender may have in such collateral or security. lender may use. sell or dispose of any 
item of collateral or security as it sees fit without regard to any subrogation rights that Guarantor may 
have, and upon any disposition or sale, any rights of subrogation Guarantor may have shall terminate. 

(d) Guarantor's sole right with respect to any foreclosure of real or personal property 
collateral shall be to cure, bid at such sale or redeem from sale in accordance with applicable statutory 
law of the State where the Property is located. Guarantor acknowledges and agrees that Lender may 
also bid at any such sale and in the event such collateral is sold to Lender in whole or partial satisfaction 
of the obUgations owed to Lender, Guarantor shall not have any ·further right or interest with respect 
thereto. Notwithstanding anything to the contrary herein, no provision of this Guaranty shall be deemed 
to Irma, decrease, or in any way to diminish any rights of set-off Lender may have with respect to any 
cash, cash equivalents, certificates of deposit, notes or the like which may now or hereafter be put on 
deposit with Lender by Borrower or by Guarantor. Upon the occurrence and during the continuance of 
any Event of Default under any of the Loan Documents, Lender is hereby authorized at any time and from 
time to time, to the fullest extent permitted by law, to set off and apply any and all deposits (general or 
special, time or demand, provisional or final) at any time held and other indebtedness at any time owing 
by Lender to or for the credit or the account of Guarantor against any and all of the obligations of 
Guarantor now or hereafter existing under this Guaranty, irrespective of whether or not Lender shall have 
made any demand under this Guaranty and although such obligations may be contingent and unmatured. 
Lender agrees promptly to notify Guarantor after any set-off and application, provided that the failure to 
give such notice shall not affect the validity of such set-off and application or this Guaranty. The rights of 
Lender under this Section 7(d) are in addition to other rights and remedies (including, without limitation, 
other rights to set-off) which Lender may have. 

(e) Guarantor waives all right and defenses that Guarantor may have because 
Borrower's debt is secured by real property. This means, among other things: 

(i) Lender may collect from Guarantor without first foreclosing on any real or 
personal property collateral pledged by Borrower. 

5 
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(ii) If Lender forecloses on any real property collateral pledged by Borrower: 

l. The amount of the debt may be reduced only by the price for 
which that collateral is sold at the foreclosure sale, even if the collateral is worth more 
than the safe price. 

II. Lender may collect frorn Guarantor even if Lender, by foreclosing 
on the real property collateral, has destroyed any right Guarantor may have to collect 
from Borrower. 

This is an unconditional and irrevocable waiver of any rights and defenses Guarantor may have 
because Borrower's debt is secured by real property. 

8. Direct Enforcement. Guarantor agrees that Lender may enforce this Guaranty without 
the necessity of resorting to or exhausting any security or collateral securing the Guaranteed Obligations, 
without the necessity of proceeding against any other guarantor (whether under this Guaranty or any 
other guaranty), and without the necessity of proceeding against Borrower. Guarantor hereby waives the 
right to require Lender to proceed against Borrower, to foreclose any lien on any real or personal property 
securing the Guaranteed Obligations, to exercise any right or remedy under the Loan Documents, to 
pursue any other remedy or to enforce any other right. 

9. Not Affected by Bankruptcy. Notwithstanding any modification, dischargs or extension 
of the Guaranteed Obligations or any amendment, modification, stay or cure of Lender's rights which may 
occur in any bankruptcy or reorganization case or proceeding conceming Borrower, whether permanent 
or temporary, and whether assented to by Lender. Guarantor hereby agrees that it shall be obligated 
hereunder to pay and perform the Guaranteed Obligations and discharge its other obligations in 
accordance with the terms of the Guaranteed Obligations and the terms of this Guaranty in effect on the 
date hereof. Guarantor understands and acknowledges that by virtue of this Guaranty, it has speCifically 
assumed any and all risks of a bankruptcy or reorganization case or proceeding with respect to Borrower. 
Without in any way limiting the generality of the foregoing, any subsequent modification of the 
Guaranteed Obligations in any reorganization case concerning Borrower shall not affect the obligation of 
Guarantor to pay and perform the Guaranteed Obligations in accordance with their original terms. 

10. Security Interest. 

(a) In addition to all liens upon and rights of setoff against moneys, securiUes or 
other property of Guarantor given to Lender by law, Guarantor hereby assigns to Lender, and grants a 
security interest to Lender in, all moneys, securities and other property owned by Guarantor now or 
hereafter in the constructive or actual possession of or on deposit with Lender, whether held in general or 
special account or deposit, or for safekeeping or otherwise, and every such lien and right of setoff may be 
exercised without demand upon or notice to Guarantor. Lender shall have all of the rights and remedies 
of a "secured party" under Article 9 of the Uniform Commercial Code of the State where the Property is 
located wilh respect to such moneys, securities and other property. No lien or right of setoff shall be 
deemed to have been waived by any act or conduct on the part of Lender, or by any neglect to exercise 
such right of setoff or to enforce such lien, or by any delay in so doing, and every right of setoff and lien 
shall continue in full force and effect until such right of setoff or lien is specifically waived or released by 
an instrument in writing executed by Lender. 

(b} Guarantor hereby grants Lender a security interest in any personal property of 
Borrower in which Guarantor now has or hereafter acquires any right, title or interest. Guarantor agrees 
that such security interest shall be additional security for the obligations hereby guaranteed. Such 
security interest shall be superior to any rights of Guarantor in such property or assets until the 
Guaranteed Obligations have been fully satisfied and performed. 
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11. Written Waivers by Lender Required. No lien or right of setoff shall be deemed to have 
been waived by any act or conduct on the part of Lender, or by any neglect to exercise such right of setoff 
or to enforce such lien, or by any delay in so doing, and every right of setoff and lien shall continue in full 
force and effect until such right of setoff or. lien is specifically waived or released by an instrument in 
writing executed by Lender. 

12. Notices. Whenever Guarantor or Lender shall desire to give or serve any notice, 
demand, request or other communication with respect to this Guaranty, each such notice, demand, 
request or communication shall be given in writing at the address of the intended recipient set forth below 
by any of the following means: {a} personal service (including service by overnight courier service}: {b) 
electronic communication, whether by telex, telegram or telecopying (if confirmed in writing sent by 
personal service or by registered or certified, first class mail, return receipt requested; or (c) registered or 
certified, first class mail, return receipt requested: 

To Lender: 

with a copy to: 

To Guarantor: 

with a copy to: 

ARTESIA MORTGAGE CAPITAL CORPORATION 
1180 NW Maple Street, Suite 202 
Issaquah, Washington 98027 
Attn: Servicing Department 
Fax: {425) 313-1005 

BEST & FLANAGAN LLP 
225 South Sixth Street, Suite 4000 
Minneapolis, Minnesota 55402 
Attn: Thomas G. Garry 
Fax: (612) 339-5897 

HAGAIRAPAPORT 
2857 Paradise Road, Suite 2001 
Las Vegas, Nevada 891 09-9020 
Fax: (702) 399-6243 

Ronald E. Gillette, Esq. 
235 West Brooks Avenue, 2nd Floor 
North Las Vegas, Nevada 89030 
Fax: (702) 399-6243 

Such addresses may be changed by notice to the other parties given in the same manner as provided 
above. Any notice, demand or request sent pursuant to either subsection (a) or (b) hereof shall be 
deemed received upon such personal service or upon dispatch by etectronic means, and, if sent pursuant 
to subsection (c) shall be deemed received five (5) days following deposit in the mail. 

13. Survival of Representations and Certain Agreements. All agreements, indemnities, 
representations and warranties made herein shall survive the execution and delivery of this Guaranty, the 
making of the Loan and the execution and delivery of the Note. All representations and warranties made 
in this Guaranty shall further survive any and all investigations and inquiries made by Lender, shall 
remain true, correct and complete in all material respects and shall remain continuing obligations so long 
as any portion of the Guaranteed Obligations remains outstanding or unsatisfied. Notwithstanding 
anything herein to the contrary, in the event that, pursuant to any insolvency, bankruptcy, reorganization, 
receivership or other debtor relief law, any judgment, order or decision thereunder, or any other operation 
of law, Lender must rescind or restore any payment, or any part thereof, received by Lender in 
satisfaction of the Guaranteed Obligations or the Loan, any prior release or discharge from the terms of 
this Guaranty given to Guarantor by Lender under the terms of this Guaranty or otherwise shall be without 
effect, and this Guaranty shall remain in full force and effect. It is the intention of Borrower and Guarantor 
that Guarantor's obligations hereunder shall not be discharged except by Guarantor's full and complete 
performance of such obligations and then only to the extent of such performance. 
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14. Partial Performance. Guarantor's performance of a portion, but not all, of the 
Guaranteed Obligations shall in no way limit, affect, modify or abridge Guarantor's liability for that portion 
of the Guaranteed Obligations which is not performed. Without in any way limiting the generality of the 
foregoing, in the event that Lender is awarded a judgment in any suit brought to enforce Guarantor's 
covenant to perform a portion of the Guaranteed Obligations. such judgment shall in no way be deemed 
to release Guarantor from its covena·nt to perform any portion of the Guaranteed Obligations which is not 
the subject of such suit. 

15. Guaranty Reinstated. Guarantor agrees that to the extent Borrower makes a payment 
or a payment is made for or on behalf of Borrower to Lender, which payment, or any part thereof, is 
subsequently invalidated, determined to be fraudulent or preferential, set aside and/or required to be 
repaid to any trustee, receiver, assignee or any other party whether under any bankruptcy, state or 
federal law, common law or equitable cause or otherwise, then, to the extent thereof, the obligation or 
part thereof intended to be satisfied thereby, shall be revived, reinstated and continued in full force and 
effect as if said payment or payments had not originafly been made by or on behalf of Borrower. 

16. No Third Party Beneficiaries. This Guaranty is solely for the benefit of Lender and its 
successors and assigns and is not intended to nor shall it be deemed to be for the benefit of any third 
party, including Borrower. 

17. Successors and Assigns. Rules of Construction. This Guaranty shall be binding 
upon Guarantor and its heirs, executors, legal representatives, distributees, successors and assigns and 
shall inure to the benefit of and shall be enforceable by Lender and its successors, endorsees and 
assigns. As used herein, the singular shall include the plural and the masculine shall include the feminine 
and neuter and vice versa, if the context so requires. Article and Section headings in this Guaranty and 
the other Loan Documents are included for convenience of reference only and shall not constitute a part 
of this Guaranty or such other Loan Documents for any other purpose or be given any substantive effect. 
The recitals to this Guaranty and to each of the other Loan Documents are incorporated herein and 
therein and made a part hereof and thereof. Any married person who signs this Guaranty hereby 
expressly agrees that recourse may be had against his or her separate and community property for all of 
his or her obligations under this Guaranty. 

18. Attorneys' Fees and Costs. In the event of any litigation regarding the enforcement or 
validity of this Guaranty (including, without limitation, any bankruptcy or appellate proceedings), 
Guarantor shall be obligated to pay all charges, costs and expenses (including attorneys' fees and costs) 
incurred by Lender, whether or not such litigation is prosecuted to judgment. The recovery of post­
judgment fees, costs and expenses are separate and several and shall survive the merger of this 
Guaranty into any judgment. As used herein, "attorneys' fees and costs" shall have the meaning given in 
the Security Instrument. 

19. Jurisdiction and Venue. Guarantor, in order to induce Lender to accept this Guaranty, 
agrees that all actions or proceedings arising directly, indirectly or otherw~se in connection with this 
Guaranty shall be litigated, at Lender's sole etection, only in courts having a situs within the county and 
State where the Property is located, in any jurisdiction in which Borrower or Guarantor {or any individual 
or entity comprising Borrower or Guarantor) may reside or hold assets, or in any one or more of the 
foregoing jurisdictions. Guarantor hereby consents and submits to the jurisdiction of any local, state or 
federal court located therein. Guarantor hereby waives any right it may have to transfer or change the 
venue of any litigation brought against it by Lender on this Guaranty in accordance with this paragraph. 

20. Applicable Law. This Guaranty shall be governed by and construed and enforced in 
accordance with the laws of the State where the Property is located. 

21. Severability, Every provision of this Guaranty is intended to be severab~e. In the event 
any term or provision herein, or the application thereof, is declared to be illegal, invalid or unenforceable 
for any reason whatsoever by a court of competent jurisdiction, such illegality, invalidity or 
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unenforceability shall not affect the balance of the terms and provisions hereof or any other appHcation 
thereof, which terms and provisions shall remain in full force and effect. 

22. Counterparts. This Guaranty may be executed in counterparts, all of which executed 
counterparts shall together constitute a single document. Signature pages may be detached from the 
counterparts and attached to a s[ngle copy of this Guaranty to physically form one document. The failure 
of any party hereto to execute this Guaranty, or any counterpart hereof, shall not relieve the other 
signatories from their obligations hereunder. 

23. Jury Trial Waiver. IN ORDER TO AVOID DELAYS IN TIME AND ANY PREJUDICE 
THAT MAY ARISE FROM TRIAL BY JURY AND IN LIGHT OF THE COMPLEXITIES OF THIS 
TRANSACTION, IN THE EVENT OF LITIGATION ARISING OUT OF OR RELATING TO THIS 
GUARANTY, THE NOTE AND/OR THE OTHER LOAN DOCUMENTS, AND/OR IN ANY WAY 
CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO 
OR ANY OF THEM WITH RESPECT TO THIS GUARANTY, THE NOTE, THE OTHER LOAN 
DOCUMENTS AND/OR ANY OTHER INSTRUMENT, DOCUMENT OR AGREEMENT EXECUTED OR 
DELIVERED IN CONNECTION HEREWITH, OR THE TRANSACTION RELATED HERETO OR 
THERETO, IN EACH CASE, WHETHER SOUNDING IN CONTRACT, TORT OR OTHERWISE, 
GUARANTOR, WITH THE PRIOR ADVICE OF COUNSEL, KNOWINGLY, INTELLIGENTLY, AND AS A 
BARGAINED FOR MATTER, WAIVES ITS RIGHT TO TRIAL BY JURY AND AGREES AND CONSENTS 
THAT ANY CLAIM, DEMAND, ACTION OR CAUSE OF ACTION IN RESPECT TO SUCH LITIGATION 
SHALL BE DECIDED BY TRIAL TO THE COURT WITHOUT A JURY. 

24. Disclosure of Information. Guarantor hereby acknowledges and agrees that upon the 
request of any partner, member or shareholder of Guarantor, as applicable, Lender may disclose to such 
party any information (including, without limitation, financial information) relating to the Loan and 
Guarantor's performance of its obligations hereunder. Guarantor hereby indemnifies and agrees to 
defend and hold harmless Lender (its officers, shareholders. directors, representatives, agents, and 
attorneys) from and against any and all expenses, loss, claims, damage or liability, including, without 
limitation, attorneys' fees and costs, arising by reason of any disclosure of information by Lender under 
this Section 24. 

25. Joint and Several Liability. If there shall be more than one (1) Guarantor, each 
Guarantor agrees that: (i) the obligations of the Guarantor hereunder are joint and several; (ii) a release 
of any one (1) or more Guarantor, or any limitation of this Agreement in favor of or for the benefit of one 
(1) or more Guarantor, shall not in any way be deemed a release of or limitation in favor of or for the 
benefit of any other Guarantor; and (iii) a separate action hereunder may be brought and prosecuted 
against one (1) or more Guarantor. 

26. Entire Guaranty. This Guaranty sets forth the entire understanding between Guarantor 
and Lender relative to the Loan and this Guaranty and the same supersede all prior agreements and 
understandings relating to the subject matter hereof or thereof. 

27. Time is of the Essence. Time is strictly of the essence of this Guaranty and the other 
Loan Documents. 

28. Subordination of Borrower's Oblig;Jtions to Guarantor. Any indebtedness of 
Borrower to any Guarantor, now or hereafter existing, together with any interest thereon, shall be and 
hereby is deferred, postponed and subordinated to the prior payment in full of the Loan. Further, 
Guarantor agrees that should such Guarantor receive any payment, satisfaction or security for any 
indebtedness owed by Borrower to it, the same shaH be defivered to Lender in the form received 
(endorsed or assigned as may be appropriate) for application on account of, or as security for, the Loan 
and until so delivered to Lender, shall be held in trust for Lender as security for the Loan. 

29. Lender Transferees; Secondary Market Activities. Guarantor acknowledges and 
agrees that Lender, without notice to Guarantor or any Guarantor's prior consent, may assign all or any 
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portion of its rights hereunder in connection with any sale or assignment of the Loan or servicing rights 
related to the Loan, each grant of participations in the Loan, a transfer of the Loan as part of a 
Securitization in which lender assigns its rights to a securitization trustee, or a contract for the servicing 
of the Loan, and that each assignee, participant or servicer shall be entitled to exercise aU of Lender's 
rights and remedies hereunder. Guarantor further acknowledges that Lender may provide to third parties 
with an existing or prospective interest in the servicing, enforcement, ownership, purchase, participation 
or Securitization of the Loan, including, without limitation. any Rating Agency rating the securities issued 
in respect of a Securitization or participation of the Loan, and any entity maintaining databases on the 
underwriting and performance of commercial mortgage loans, any and all information which Lender now 
has or may hereafter acquire relating to the Loan. the Property or with respect to Borrower or Guarantor, 
as Lender determines necessary or desirable. Guarantor irrevocably waives all rights it may have under 
applicable law, if any, to prohibit such disclosure, including, without limitation, any right of privacy. 

[SIGNATURES ON FOLLOWING PAGE] 
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. . 

IN WITNESS WHEREOF, Guarantor has executed this Guaranty as of the year and date first 
above written. 

0160751270010/52195 1_3 
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APN: 124-3()-312-014; 124-30·312-025 through 169, inclusive; 124-30..312-171 and 172; 124-30-312-
177; 124-30.312-180 through 182, inclusive; 124-30-311-031; 124-30-312-017 and 018; 124-30-312-022; 
124-30-312-015 

PREPARED/DRAFTED BY AND 
RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 

BEST & FLANAGAN LLP 
225 South Sixth Street, Suite 4000 
Minneapolis, Minnesota 55402 
Attn: Thomas G. Garry 

Order/Escrow No.: 07450038 
Loan No.: 010-00001895 

(SPAC€ ABOVE. THIS LINE FOR RECORDER'S USE) 

COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, 
FIXTURE FILING FINANCING STATEMENT 

AND 
ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS 

THE PROMISSORY NOTE SECURED HEREBY PROVIDES FOR A: 
FIXED INTEREST RATE 

THIS COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, FIXTURE FILING 
FINANCING STATEMENT AND ASSIGNMENT OF LEASES, RE~TS, INCOME AND PROFITS (this 
·security Instrument") is made and given as of March 28, 2007, by PALMILLA DEVELOPMENT CO., 
INC., a(n) Nevada corporation, whose address is 235 West Brooks Avenue, 2nd Floor, North Las Vegas, 
Nevada 89030 ("Borrower," and for purposes of Article 3 hereof, "Assignor"), to Equity Title, LLC, a 
Nevada limited liability company, and all successors and assigns, whose address is 7360 West Flamingo 
Road, Las Vegas, Nevada 89147 (herein caJJed "Trustee"), for the benefit of ARTESIA MORTGAGE 
CAPITAL CORPORATION, a Delaware corporation, whose address is 1180 NW Maple Street, Suite 202, 
Issaquah, Washington 98027, and its successor and assigns (In each case, "Lender; and for purposes 
of Article 3 hereof, "Assignee"). 

WHEREAS, Borrower is justly indebted to Lender in the principal sum of Twenty Million One 
Hundred and Fifty ThOusand and 00/100 Dollars {$20,150,000.00}, pursuant to a certain Fixed Rate Note 
of even date herewith, more partlcutar1y described below, · 

NOW, THEREFORE, FOR GOOD AND VALUABLE CONSIDERATION, Including the 
indebtedness herein recited and the trust herein created, the receipt of which Is hereby acknowledged, 
~orrower hereby grants a first priority security Interest in, and Irrevocably gives, grants, transfers, aliens, 
enfeoffs, conveys, confirms, warrants, assigns, mortgages, bargains, sells and pledges to Trustee, IN 
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TRUST FOREVER, WITH ALL POWERS OF SALE AND STATUTORY RIGHTS, for the benefit and 
security of Lender, under and subject to the terms and conditions hereinafter set forth, the following 
property, rights, interests and estates now owned, or hereafter acquired, by Borrower {collectively, the 
"Property''): 

(a) the real property described in Exhibit A attached hereto and made a part hereof 
(collectively, the "Land"), together with additional lands, estates and development rights hereafter 
acquired by Borrower for use in connection with the development ownership or occupancy of such real 
property, and all additional lands and estates therein which may, from time to lime, by supplemental 
mortgage or otherwise be expressly made subject to the lien of this Security Instrument; 

(b) any and all buildings, structures and other improvements now or hereafter erected, 
constructed, placed or located on the Land including, without limitation, fixtures, tenements, attachments, 
appliances, equipment, building systems, machinery, and other articles now or hereafter attached to or 
used in connection with said buildings, structures and other improvements (collectively, the 
"Improvements•), and any and all additions to, substitutions for or replacements of such Improvements 
and such Land and all interests, estates or other claims, both in law and equity, which Borrower now has 
or may hereafter acquire in the Land or the Improvements, including, without limitation, all right, title and 
interest now owned or hereafter acquired by Borrower In and to any greater estate in the Land or the 
Improvements; 

(c) all easements, tenements, hereditaments, appurtenances, rights-of-way and rights now 
owned or hereafter acquired by Borrower used or useful in connection with, or located on, under or above 
all or any part of, the Land or as a means of access thereto, including, without limitation, all rights 
pursuant to any trackage agreement: all rights to the nonexclusive use of common drive entries; all oil 
and gas and other hydrocarbons; all minerals, crops, timber and other emblements; water, groundwater, 
water rights and shares of stock evidencing the same; any and all right, title and interest of Borrower, now 
owned or hereafter acquired, In and to any land lying within the right-of-way of any street, open or 
proposed, adjoining the Land; and any and all sidewalks, vaults, alleys and strips and gores of land 
adjacent to or used in connection with the Land (collectively, the "Appurtenances"); 

(d) all leasehold estate, right, tiUe and Interest of Borrower in and to all written and oral 
leases, subleases, subtenancies, licenses, franchises, usufructs, occupancy agreements and other 
agreements affecting all or any portion or the Property or the Improvements or the use or ~upancy 
thereof, now or hereafter existing or entered into, whether before or after any proceeding Is Instituted by 
or against Borrower under 11 U.S.C. § 101 m ~-. as amended (the "Bankruptcy Code"), including, 
without limitation, extensions, renewals and subleases (all of the foregoing, Individually, a "Lease" and 
collectively, "Leases"), and all rights and claims of any kind that Borrower may have against any tenant 
under the Leases or In connection with the termination or rejection of the Leases In a bankruptcy or 
insolvency proceeding, and all right, title and Interest of Borrower thereunder, including, without limitatior), 
all cash or security deposits, prepaid or advance rentals, and deposits or payments of similar nature 
which are hereby specifically assigned, transferred and set over ro Lender: Including, without limitation, all 
rents, royal1ies, issues, revenues, profits, proceeds, Income and other benefits, including, without 
limitation, accounts receivable, of, accruing to or derived from such Leases and from the ren1ing, leasing 
or bailment of Improvements and equipment, including, without limitation, any payments made DY tenants 
under Leases In connection with the termination of any Lease and all oil, gas and other mineral rights, 
royalties and profits, whether paid or accruing before or after any proceeding is Instituted by or against 
Borrower under the Bankruptcy Code (all of the foregoing, collectively, "Rents"), and all proceeds from 
the sale or other disposition of the Leases and the right to receive and apply the Rents to the payment of 
the Secured Obligations (defined below) and all lease guaranties, letters of credit and any· other 
supporting obligation for any of the Leases (collectively, "Lease Guaranties•) given by any guarantor in 
connection with any of the Leases, and all rights, powers, privileges, options and other benefits of 
Borrower as lessor under the Leases and beneficiary under Lease Guaranties; 
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(e) · all the estate, interest, right, title, other claim or demand, both in law and in equity, 
including, without limitation, claims or demands with respect to the proceeds of and any unearned 
premiums on insurance policies in effect with respect to the Property, which Borrower now has or may 
hereafter acquire in the Property, including, without limitation, the right to receive and apply the proceeds 
of any Insurance, judgments or settlements made in lieu thereof, for damage to the Property, and any and 
all awards made tor the taking by eminent domain, or by any proceeding of purchase in lieu thereof, of 
the whole or any part of the Property, induding, without limitation, any awards resulting from a change of 
grade of streets and awards for severance damages; 

(f) all goods, chattels, construction materials, furniture, furnishings, equipment, machinery, 
apparatus, appliances, and other items of personal property, whether tangible or Intangible, of any kind, 
nature or description, whether now owned or hereafter acquired by Borrower, Including, without limitation, 
Improvements Including, without limitation, furnaces, steam boilers, hot water boilers, oil burners, pipes, 
radiators, air conditioning and sprinkling systems, gas and electric fixtures, carpets, rugs, shades, 
awnings, screens, elevators, motors, dynamos, cabinets, and all other furnishings, tools, equipment and 
machinery, appliances, building supplies, materials, fittings and fixtures of every kind, which is, are or 
shall hereafter be located upon, attached, affixed to or used or useful, either directly or indirectly, in 
connection with the complete and comfortable use, occupancy and operation of the Property and 
Improvements, whether or not any of such personal property is now or becomes a Fixture (defined 
below), including, without limitation, any and all licenses, permits or franchises used or required In 
connection with such use, occupancy or operalion, together with any and all additions, replacements or 
substitutions thereto, thereof or therefor, as well as the proceeds thereof or therefrom regardless of fonn 
(hereinafter sometimes together referred to as the "Personal Propertyw; such Personal Property shall 
include, without limitation, all Accounts, Documents, lnslruments, Chattel Paper, Goods, Equipment, 
General Intangibles, Fixtures and Inventory, as those terms are defined In the Uniform Commercial Code 
of the State where the Property is located); 

. (g) all plans and specifiCations, contracts and subcontracts for the construction of any 
Improvements, density rights, bonds, permits and other development or use entitlements, licenses, 
guarantees, warranties, causes of action, claims, condemnation proceeds, profits, security deposits, utility 
deposits, governmental agency fees and deposits and refunds thereof, refunds of taxes or insurance 
premiums, policies, claims, and proceeds of insurance, claims and proceeds arising from condemnation, 
vehicles, together with all present and futi.Jre attachments, accessions, replacements, additions, products 
and proceeds thereof; 

(h) all monies deposited by Borrower, or deposited on behalf of Borrower, with any City, 
County, public body or agency, irrigation, sewer or water district or company, and any other body or 
agency, for the installation, or to secure the Installation, of any utility pertaining to the Property; 

(i) all refunds, rebates, reimbursements, reserves, deferred payments, deposits, cost 
savings, governmental subsidy payments, governmentally-registered credits (such as emissions reduction 
credits), other credits, waivers and payments, whether in cash or in kind, due from or payable by (I) any 
federal, state, municipal or other governmental or quasi-governmental agency, authority or district (each, 
a ·Governmental Agency•) or (!i) any insurance or utility company relating to any or all of the Property or 
arising out of the satisfaction of any conditions imposed upon or the obtaining of any approvals for the 
development or rehabilitatio11 of the Property; 

(i) all refunds, rebates, reimbursements, credits and payments of any kind due from or 
payable by any Governmental Agency for any taxes, special taxes, assessments, or similar governmental 
or quasi-governmental charges or levies imposed upon Borrower with respect to the Property or upon any 
or an of the Property or arising out of the satisfaction of any conditions imposed upon or the obtaining of 
any approvals tor the development or rehabilitation of the Property; 
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(k) all monies deposited by Borrower with or for the benefit of Lender pursuant to any 
reserve, escrow or cash collateral agreements executed by Borrower in favor of Lender; 

(I) 

(m) 
below); and 

contract rights, accounts receivable, management agreements, business records; 

all of the Borrower's rights and interests as the "Declarant' under the Declaration (defined 

(n) all additions, accessions, replacements, substitutions, proceeds and products of the real 
and personal property, tangible and intangible, described herein; 

(The Property does not Include any equipment, Inventory, furniture, furnishings or trade fiXtures 
owned and supplied by tenants of !he Property, except to the extent of Borrower's landlord's lien (if any) 
therein, and except as same may become the property of Borrower as landlord under the terms of their 
respective Leases.) 

FOR THE PURPOSE OF SECURING: 

1. repayment of indebtedness In the total principal amount of Twenty Million One Hundred 
and Fifty Thousand and.00/100 Dollars {$20,150,000.00) with Interest, additional Interest, default Interest. 
late charges, prepayment charges and other sums and charges theteon (the "Loan"), evidenced by that 
certain Fixed Rate Note, of even date herewith, and all modifications, extensions, renewals and 
replacements thereof or judgments thereon (collectively, the "Note"), executed by Borrower in favor of 
Lender, and with a final maturity date of April 11, 2018, the terms of which are hereby Incorporated 
herein by reference as though set forth in full; 

2. the payment of any additional amounts, with interest thereon, that may be hereafter 
loaned by Lender to Borrower, which additional loans are evidenced by a promissory note or notes 
containing a recitation that this Security Instrument secures the payment of such note or notes. 

3. payment of all sums advanced by Lender, its successors and assigns, or Trustee to 
. protect, care for or maintain the Property, or any portion thereof, with interest thereon at !he Default Rate 
(as defined in the Note) and all sums advanced by Lender or Trustee under the terms of or for the 
enforcement or the Loan Documents (defined below), with interest thereon at the Oerault Rata (as defined 
in the Note); 

4. observance, performance and discharge of every obligation, covenant or agreement of 
Borrower contained· herein or In !he Note; 

5. observance, performance and discharge of every obligation, covenant and agreement of 
Borrower contained in any document, instrument or agreement now or hereafter executed by Borrower 
which recites that the obligations thereunder are secured by this Security Instrument, including, without 
limitation, payment of all other sums, with interest thereon, which may hereafter be loaned to Borrower, or 
its successors or assigns, by Lender, or its successors or assigns, when evidenced by a promissory note 
or notes containing a recitation that they are secured by this Security Instrument; 

6. compliance with and performance of each and every material provision of any declaration 
of covenants, conditions and restrictions pertaining to the Property or any portion thereof; and 

7. payment and performance of all obligations of Borrower arising from any and all existing 
and future agreements with Lender which may afford interest rate protection to all or part of the Loan, 
when such agreement recites that the obligations thereunder are secured by this Security Instrument. 

·4· 



000348

000348

000348 00
03

48

(The principal of and the interest on the indebtedness evidenced by the Note; all charges, fees 
and other sums as provided in the Loan Documents; and the principal of and int~rest on any other 
Indebtedness secured by this Security Instrument and the performance of all of its obligations set forth in 
the Loan Documents are referred to herein, collectively, as the "Secured Obligations".) 

PROVIDED, HOWEVER, that if the Secured Obligations shall have been paid in cash and 
performed In full, then, In such case the Trustee, at Lender's direction, shall, at the request and expense 
of Borrower, satisfy this Instrument and the estate, right, title and interest of the Trustee and Lender in the 
Property shall cease, and upon payment to Lender of all costs and expenses incurred for the preparation 
of the release hereinafter referenced and all recording costs if allowed by law, the Trustee and Lender 
shall release this Instrument and the lien, operation and effect hereof by proper Instrument without 
recourse, covenant or warranty of any nature, express or implied. 

The Note, this Security Instrument and any other document or instrument executed by Borrower 
In connection with the Loan shall be collectively referred to as the "Loan Documents." All initially 
capitalized terms used herein which are defined in the Note shall have the same meaning herein unless 
the context otherwise requires. 

TO PROTECT THE SECURITY OF THIS SECURITY INSTRUMENT, BORROWER HEREBY 
COVENANTS AND AGREES AS FOLLOWS: 

ARTICLE 1. 
COVENANTS AND AGREEMENTS OF BORROWER 

1.01 Payment of Secured Obligations, Borrower shall pay and perform as and when due 
the Secured Obligations. 

1.02 Performance of Other Obligations; PreseJVatlon, Maintenance and Management of 
Property. Borrower shall perform, comply with and abide by each and every one of the covenants, 
agreements and conditions contained and set forth in the Note and this Security Instrument. Borrower: 

(a) shall keep the Property in good condition and repair: 

(b) shall not remove, demolish or structurally alter any of the Improvements without !he prior 
written consent of Lender; provided, however, Lender's consent shall not be required in connection with 
the making by Borrower of cosmetic and non-structural alterations; 

(c) shall complete promptly and In a good and workmanlike manner any Improvement which 
may be now or hereafter constructed on the Property and promptly restore in like manner any portion of 
the Improvements which may be damaged or destroyed from any cause whatsoever, and pay when due 
all claims for labor performed and materials furnished therefor; 

(d) shall comply with and abide by all laws, ordinances, rules, regulations and orders of 
governmental authorities now or hereafter affecting the Property or any part thereof or requiring any 
alterations or improvements to be made thereon, including without limitation, all Environmental Laws (as 
defined in Section 1.03 hereof), and the Americans with Disabilities Act; 

{e) shall comply with and abide by all of Its obligations under any covenant, condition, 
restriction or agreement of record affecting the Property: 

{f) shall not commit or permit any waste or deterioration of the Property; 

(g) shall not allow changes in the use for which all or any part of the Property is intended; 
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(h) shall maintain all certificates, licenses and pennils necessary to keep the Property 
operating In conformity with the use for which all or any part of the Property is intended; 

(i) shall not initiate or acquiesce in a change in the zoning classification of the Property 
without Lender's prior written consent; 

OJ shall Insure that at all times the Land constitutes one or more separate legal lots 
complying with all subdivision or platting laws, ordit'lances, rules or regulations applicable to the Property, 
or other laws relating to the division or separation of real property; 

(k) shall insure that at all times the Land is assessed for real estate tax purposes as one or 
more wholly independent tax lot or lots, separate from any adjoining land or improvements not 
constituting a part of such lot or lots, and no other land or improvements is assessed and taxed together 
with the Property or any portion thereof: 

(I) shall not abandon the Property; and 

(m) shall do any and all other acts which, from the character and use of the Property, may be 
reasonably necessary to maintain, protect and preserve the Property and protect the security of Lender. 

The Property shall be managed by either: (I) Borrower or a person/entity affiliated with Borrower 
approved by Lender for so long as Borrower or said affiliated person/entity is managing the Property ln a 
commercially prudent and reasonable manner; or (ii) a professional property management company 
approved by Lender. Management by said affiliated person/entity or professional property management 
company (in either case, the "Property Manager") shall be pursuant to a written agreement approved in 
form and substance acceptable to Lender (the "Management Agreement"). In no event shall any 
manager be removed or replaced or the tenns of any Management Agreement modified or amended 
without the prior written consent of Lender. Notwithstanding the provisions of any Management 
Agreement or any other agreement now or hereafter existing or entered into (together with any and all 
extensions, renewals, substitutions, replacements, amendments, modifications andlor restatements 
thereof, the "Management Agreements") to the contrary, Borrower shall not pay any Property Manager, 
nor shall any Property Manager accept, total management fees (i.e., on-site and off-site management 
fees or other compensation, whether monetary or nonmonetary) (collectively, "Management Fees") in 
excess of three percent (3.0%) of the effective gross Income from the Property per year, nor shall such 
Management Fees be payable In advance of receipt of such income. The Management Agreements and 
all of the rights and Interests thereunder including, without limitation, the rights to Management Fees are 
and at all times will be subject and subordinate to the Loan and the Loan Documents and to any 
renewals, extensions, modifications, assignments, replacements, or consolidations thereof, and the 
rights, privileges and powers of Lender hereunder and thereunder. Such subordination shall be self· 
operative and no further Instrument shall be required to effect such subordination, but Borrower agrees to 
execute and deliver, and to cause any Property Manager to execute and deliver, any instrument which 
Lender may deem necessary or appropriate to confirm such subordination. Such subordination means, 
among other things, that Management Fees shall not be paid or accepted unless all current expenses 
attributable to the ownership and operation of the Property, including, without limitation, current expenses 
relating to Borrower's liabilities and obligations with respect to the Loan and the Loan Documents 
{collectively, "Operating Expenses"), have been paid. In the event (x) of any Event of Default (defined 
below) under the Loan Documents or under any Management Agreement then In effect, which default Is 
not cured within any applicable grace or cure period, (y) the debt service coverage ratio applicable to the 
Property is less than 1.00 to 1.00 for the twelve (12} month period Immediately preceding the calculation, 
or (z) of the bankruptcy or Insolvency of the manager, or Borrower, If the Property Manager Is affiliated 
with Borrower, Lender shall have the right to Immediately terminate, or to direct Borrower to immediately 
terminate, such Management Agreement and to retain, or to direct Borrower to retaill, a new 
management agent approved by Lender. All Rents generated by or derived from the Property shall firs1 
be utilized solely for Operating Expenses, and none of the Rents generated by or derived from lhe 
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Property shall be diverted by Borrower and utili2.ed for any other purpose unless all such Operating 
Expenses have been fully paid and satisfied . 

. 1.03 Huardous Waste. Borrower at all times shall keep the Property and groundwater of the 
Property free of Hazardous Substances (defined below). Borrower shall not permit its tenants or any third 
party to enter the Property to use, generate, manufacture, store, release, threaten release, or dispose of 
Hazardous Substances in, on or about the Property; provided, however, that Borrower may permi1 
reasonable incidental use and storage of Hazardous Substances on the Property provided that such use 
and storage complies with the following: (a) such use and storage shall be limited to customary supplies 
which are normal incidents of the ownership and management of real property which is similar to the 
Property ("Permitted Uses"); (b) no such products or supplies create any risk ot harm to persons or 
property, including, without limitation, the Property; and {c) all such products and supplies are used and 
stored in strict compliance with all applicable Environmental Laws (defined below). Borrower shall give 
Lender prompt written notice of any claim by any person. entity, or governmental agency that a violation 
of Environmental Laws has occurred with respect to all or any portion of the Proper1y, or that a release or 
dispasal of Hazardous Substances has occurred on the Property (except Permitted Uses as may be 
permitted pursuant to the preceding sentence), or that Hazardous Substances are present at the Property 
or otherwise affect the Property (except Permitted Uses). Borrower, through its professional ,engineers 
and at its cost, shall promptly and thoroughly investigate suspected Hazardous Substances 
contamination of the Property and shall provide to Lender a detailed description of the investigation, and 
any copies of reports at Borrower's expense. Borrower shall forthwith remove, repair, clean up, and/or 
detoxify any Hazardous Substances from the Property, to the extent that the presence and/or 
maintenance of such Hazardous Substances In, on or about the Property constitutes a vlolallon of any 
federal, state or local law, ordinance, order, decree or regulation now or hereafter In effect and applicable 
to Borrower or the Property, and whether or not Borrower was responsible for the existence of the 
Hazardous Substances in, on or about the Property. "Hazardous Substances• shall mean (i) any 
chemical, compound, material, mixture or substance that is now or hereafter defined or listed In, or 
otherwise classified pursuant to, any Environmental Laws as a "hazardous substance." "hazardous 
material," "hazardous waste," "extremely hazardous waste," •acutely hazardous waste," "radioactive 
waste." "infectious waste," "biohazardous waste," "toxic substance," "pollutant," "toxic pollutant," and 
·contaminant, • as well as any formulation not mentioned herein intended to define, list, or classify 
substances by reason of deleterious properties such as ignitability, corrosivity, reactivity, carcinogenicity, 
toxicity, reproductive toxicity, "EP toxicity," or "TCLP toxicity"; (ii) petroleum, natural gas, natural gas 
liquids. liquefied natural gas, synthetic gas usable for fuel (or mixtures of natural gas and such synthetic 
gas) and ash produced by a resource recovery facility utilizing a municipal solid waste stream, and drilling 
lluids, produced waters and other wastes associated with the exploration, development or production of 
crude oil, natural gas, or geothermal resources; (Iii) asbestos in any form; (iv) urea formaldehyde foam 
insulalion: (v) polychlorinated biphenyls (PCBs); (vi) radon; (vii) any other chemical, material, or 
substance which Is (because of Its quantity, concentration, or physical or chemical characteristics) limited 
or regulated for health and safety reasons by any governmental authority, or which poses a significant 
present or potential hazard to human health and safety or to the environment if released into the 
workplace or the environment; (viii) any "Hazardous Substance" or terms of similar Import as defined in 
the State where Property Is located or substances otherwise regulated or controlled in such Stale 
because of concerns for health, safely and/or property, and (ix) lead-based paint. "Environmental Laws• 
means any and all requirements of courts (including, without limitation, state courts whose decisions may 
be based on the common taw of the aforementioned State) or governmental authorities relating to health, 
safety, the environment or to any Hazardous Substances, including, without limitation, the 
Comprehensive Environmental Response, Compensation, and Liability Act ("CERCLA"). the Resource 
Conservation an<! Recovery Act ("RCRA"), the Hazardous Substances Transportation Act, the Toxic 
Substances Control Act, the Clean Water Act, the Endangered Species Act, the Clean Air Act, the 
Occupational Safety and Health Act and all similar federal, state and local environmental statutes, 
ordinances, and the rules, regulations, orders, decrees and guidance documents related thereto, whether 
any of the foregoing shall not exist or shall hereafter be enacted, decided, promulgated or published. 
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Borrower represents and warrants to Lender that to the besl of Borrower's knowledge, except as 
set forth in that certain environmental site assessment delivered to Lender in connection with the Loan 
(the "Environmental Report"): (A) during the period of Borrower's ownership of the Property: {1) there has 
been no use, generation, manufacture, storage, treatment, disposal, discharge, release, or threatened 
release of any Hazardous Substances by any person on or around the Property except Permitted Uses; 
and (2) there have been no Hazardous Substances transported over or through the Property except in 
connection with Permitted Uses; (B) after diligent inquiry, Borrower has no knowledge of, or reason to 
believe that there has been: any use generation, manufacture, storage, treatment, disposal, release, or 
threatened release of any Hazardous Substance, hazardous waste or other waste by any prior owners or 
prior occupants of the Property or by any third parties onto the Property; or any actual or threatened 
litigation or claims of any kind by any person relating to these matters; (C) no Hazardous Substances in 
excess of permitted levels or reportable quantities under applicable Environmental Laws are present in or 
about the Property or any nearby real property that could migrate to the Property; (D) no underground 
storage tanks of any kind are or have ever been located in or about the Property; (E) the Property and all 
operations and activities at, and the use and occupancy of, the Property, comply with all applicable 
Environmental Laws; (F) Borrower and every person Cl.lrrently having an interest in or conducting 
operations on the Property has complied with, and is now in strict compliance with, every permit, license, 
and approval required by all applicable Environmental Laws for all activities and operations at, and the 
use and occupancy of, the Property; and (G) there are no claims related to Hazardous Substances 
pending or threatened with regard to the Property or against Borrower or any Indemnitor other than 
Borrower (individually or collectively, "Indemnitor") under the Environmental indemnity (as hereinafter 
defined). Borrower represents and warrants that, to the best of Borrower's knowledge, any written 
disclosure submitted by or on behalf of Borrower to Lender concerning any release or threatened release, 
past or present compliance by Borrower, or any other person of any Environmental Laws applicable to the 
Property, ancl any environmental concerns relating to the Property, was true and complete when 
submitted and continues to be true and complete as of the date of this Security Instrument. 

Borrower (1} releases and waives any future claims against Lender for indemnity or contribution 
In the event Borrower becomes liable for cleanup or other costs under any Environmental Laws or under 
any Hazardous Substances-related claim: (2) shan reimburse Lender, on demand, for all costs and 
expenses incurred by lender in connection wllh any review, approval, consent, or Inspection relallng to 
!he environmental provisions In !his Security Instrument together with interest, after demand, at the 
highest rate permitted under applicable law; and (3) shall indemnify, defend, and hold Lender and Trustee 
harmless from and against all losses, costs, claims, damages, penalties, liabilities, causes of action, 
judgments, court costs, attorneys' fees and other legal expenses, costs of evidence of tltte, cost of 
evidence of value, and other expenses (collectively, "Expenses"), Including, without limitation, any 
Expenses incurred or accruing after the foreclosure of the lien of this Security Instrument, which either 
may suffer or incur and which directly or indirectly arise out of or are In any way connected with the 
breach of any environmental provision either in this Security Instrument or In any Loan Document or as a 
consequence of any release or threatened release or the presence, use, generation, manufacture, 
storage, disposal, transportation, release, or threatened release of any Hazardous Substances on or 
about the Property caused or permitted by Borrower, any prior owner or operator of the Property, any 
adjoining landowner or any other party, including, without limitation, the cost of any required or necessary 
monitoring, Investigation, repair, cleanup, remedy, or detoxification of any Hazardous Substances and 
the preparation of any closure, remedial action, or other required plans, whether that action Is required or 
necessary by reason of acts or omissions occurring prior to or following the recordation of this Security 
Instrument. Borrower's obligations will survive the satisfaction, release, or cancellation of the Loan, the 
release and reconveyance or partial release and reconveyance of this Security Instrument, and the 
foreclosure of the lien of this Security Instrument or deed in lieu thereof. Notwithstanding anything In this 
paragraph to the contrary, this paragraph shall not apply to the Introduction and lniUal release of 
Hazardous Substances on the Property from and after the date that Lender acquires title to the Property 
through foreclosure or a deed In lieu of foreclosure (the "Transfer Date"); provided, however, Borrower 
shall bear the burden of proof that the introduction and initial release of such Hazardous Substances: (i) 
occurred subsequent to the Transfer Date, (li) did not occur as the result of any act or omission of 
Borrower or its agents, and (iii) did not occur as a result of a continuing leaching, seeping, migration or 
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release of any Hazardous Substances introduced prior to the Transfer Date in, on, under or near the 
Property. · 

To the e:denl permitted by applicable law, Lender or its agents, representatives, and employees 
may waive its lien against the Property or any portion of it. including, without limitation, the Improvements 
and the Personal Property. to the extent that the Property is found to be environmentally impaired and to 
exercise all rights and remedies of an unsecured creditor against Borrower and all of Borrower's assets 
and property for the recovery of any deficiency and environmental costs, including, without limitation, 
seeking an attachment order. Borrower will have the burden of proving that Borrower or any related party 
(or an affiliate or agent of Borrower or any related party) was not in any way negligent in permilting the 
release or threatened release of the Hazardous Substances. 

Anything contained in this Security Instrument or in the Loan Documents to the contrary 
notwithstanding, the Expenses will be exceptions to any nonrecourse or exculpatory provision of the loan 
Documents. and Borrower will be fully and personally liable for the Expenses. That liability will not be 
limited to the original principal amount of the obligations secured by this Security Instrument, and 
Borrower's obligations will survive the foreclosure, deed in lleu of foreclosure, release, reconveyance, or 
any other transfer of the Property or this Security Instrument. For the purposes of any action brought 
under this subsection, Borrower waives the defense of laches and any applicable statute of limitations. 

Lender and any other person or entity designated by Lender, Including, without limitalion, any 
representative of a governmental entity, and any environmental consultant, and any receiver appointed by 
any court of competent jurisdiction, shalf have the right, but not the Obligation, to enter upon the Property 
at all reasonable times to assess any and all aspects of the environmental condition of the Property and 
its use, including, without limitation, conducting any environmental assessment or audit (the scope of 
which shall be determined by Lender) and taking samples of soil, groundwater or other water, air, or 
building materials, and conducting other invasive testing. Borrower shall cooperate with and provide 
access to Lender and any such person or entity designated by Lender. 

If recommended by the Environmental Report or any other environmental assessment or audit of 
the Property, Borrower shall establish and comply with an operations and maintenance program with 
respect to the Property, in form and substance reasonably acceptable to Lender, prepared by an 
environmental consultant reasonably acceptable to Lender, which program shall address any asbestos 
containing material or lead based paint that may now or In the future be detected at or on the Property. 
Without limiting the generality of the preceding sentence, Lender may require {1) periodic notices or 
reports to Lender in form, substance and at such intervals as Lender may specify, (2) an amendment to 
such operations and maintenance program to address changing circumstances, laws or other matters, 
(3) at Borrower's sole expense, supplemental examination of the Property by consultants specified by 
Lender, (4) access to the Property by Lender, its agents or servicer, to review and assess the 
environmental condition of the Property and Borrower's compliance with any operations and maintenance 
program, and (5) variation of the operations and maintenance program in response to the reports 
provided by any such consultants. 

1.04 Funds for Taxes, Insurance and Other Charges. Subject to applicable law or to.a 
written waiver by Lender, Borrower shall pay to Lender, on the day monthly installments of principal and 
interest are payable under the Note (or on another day designated in writing by Lender) until the Note is 
paid in full, a sum (herein "Impounds") equal to one-twelfth (1112) of: (a) all real property taxes and 
assessments (general and special), and all olher taxes and assessments of any kind or nature 
whatsoever, Including, without limitation, nongovernmental levies or assessments such as maintenance 
charges, levies or charges resulting from covenants, conditions and restrictions affecting the Property, 
which are assessed or Imposed upon the Property or any portion of it. or become due and payable, and 
which create, may create or appear to create a lien upon the Property, or any part thereof, or upon any 
person, property, equipment or other facility used In the operation or maintenance thereof, or any tax or 
assessment on the Property, or any portion of it, in lieu thereof or in addltion thereto, or any license fee, 
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tax or assessment imposed on Lender and measured by or based in whole or In part upon the amount of 
the outstanding Secured Obligations (collectively, "Taxes"}; (b) the yearly premium Installments for fire 
and other hazard insurance, rent loss insurance, commercial general liability insurance and such other 
insurance covering the Property as Lender may require pursuant to Section 1.07 hereof (collectively, 
"lnsuranc& Premiums"); and (c) if this Security Instrument is on a leasehold, the yearly fixed ground rent, 
if any, under any ground lease affecting the Property or any portion thereof, all as reasonably estimated 
initially and from time to time by Lender on the basis of assessments and bills and reasonable estimates 
thereof. Lender may reQuire Borrower to pay to Lender, in advance, such other Impounds tor other taxes, 
charges. premiums, assessments and impositions in connection with Borrower or the Property which 
Lender shall reasonably deem necessary to protect Lender's interests (collectively "Other Impositions"}. 
(The Taxes, Insurance Premiums, Other Impositions, and other items for which Lender is authorized to 
collect Impounds hereunder are referred to collectively as "Impositions".) Unless otherwise provided by 
applicable law, Lender may require Impounds for Other lmposilions to be paid by Borrower in a lump sum 
or in periodic installments. at Lender's option. Any waiver by Lender of a requirement that Borrower pays 
such Impounds may be revoked by Lender at any time upon notice in writing to Borrower. 

Lender shall apply the Impounds to pay such Impositions so long as Borrower Is not in breach of 
such rates, ground rent, Taxes, assessments, Insurance Premiums and Other Impositions and so long as 
Borrower is not in breach of any covenant or agreement In this Security Instrument. Lender shall r:nake 
no charge to Borrower for holding and applying the Impounds, annually analyzing such accounts, or for 
verifying and compiling said assessments and bills, unless Lender pays Borrower Interest, earnings or 
profits on the Impounds and applicable law permits Lender to make such a charge. If requested by 
Lender, Borrower shall cause to be furnished to Lender a laK reporting service contract covering the 
Property or the type, duration and with a company satisfactory to Lender. Unless.applicable law requires 
interest, earnings or profits to be paid, Lender shall not be required to pay Borrower any interest, earnings 
or profits on the Impounds. Lender shall give to Borrower, without charge, an annual accounting of the 
Impounds, showing credits and debits to the Impounds and the purpose for which each debit to the 
Impounds was made. The Impounds are pledged as additional security for all sums secured by this 
Security Instrument. 

If the Impounds held by Lender at the time of the annual accounting thereof exceed the amounts 
deemed necessary by Lender to provide for the payment of such Impositions, as they fall due, or exceed 
the amounts permitted to be held by applicable law, if no Event of Default Is in effect under any of the 
Loan Documents, Lender shall credit such excess Impounds on the next monthly installment or 
Installments of Impounds due. If at any time the amount of the Impounds held by Lender shall be less 
than is sufficient to pay such Impositions as they fall Clue, Borrower shall pay to Lender the amount 
necessary to make up the deficiency within thirty (30) days after notice from Lender to Borrower 
requesting payment thereof. 

Upon the occurrence of any Event of Default under any of the Loan Documents or Borrower's 
breach of any covenant or agreement of Borrower in this Security Instrument, Lender may apply, In any 
amount and in any order as Lender shall determine, any Impounds held by Lender at the time of 
app/fcation, (i) to pay Impositions which are now or will hereafter become due, or (ii) as a credit against 
the sums secured by this Security Instrument. Upon payment in full of all sums secured by this Security 
Instrument or upon Defeasance (as defined in the Note, if so defined), Lender shall promptly refund to 
Borrower any Impounds held by Lender. 

1.05 Application of Payments. Unless applicable law provides otherwise, all payments 
received by Lender from Borrower under the Note or this Security Instrument shall be applied by \..ender 
in the following order of priority: (I) to Interest payable on the Note; (ii) to principal due on the Note; (iii) to 
Interest payable on advances made porsuant to Section 1.14 hereof; (iv) to principal of advances made 
pursuant to Section 1.14 hereof; (v) to amounts payable to Lender by Borrower under Section 1.04 
hereof; and (vi) any other sums secured by this Security Instrument in such order as Lender, at Lender's 
option, may determine; provided, however, that Lender may, at Lender's option,_ apply any sums payable 
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pursuant to Section 1.14 hereof prior to interest on and principal of the Note, but such application shall 
not otherwise affect the order of pfiority of application specified in this Section 1.05. 

1 .06 Charges; Liens. Unless Lender shall be collecting (and Borrower shall have paid as 
required) Impounds pursuant to Section 1.04 above, Borrower shall pay, at Borrower's cost and expense, 
all Impositions attributable to the Property, the Note, this Security Instrument, or any part thereof or 
interest therein by Borrower making or causing to be made payment, when due, directly to the payee 
thereof, or in such other manner as Lender may designate in writing. Borrower shall promptly furnish to 
Lender all notices of amounts due under this Section 1.06, and if Borrower shall make payment directly, 
Borrower shall promptly furnish to Lender receipts evidencing such payments. Borrower shall pay and 
promptly discharge, at Borrower's cost and expense, all liens, encumbrances and charges upon, and the 
claims of all persons supplying labor or materials to or in connection with, the Property, or any part 
thereof or interest therein, without regard to whether such lien, encumbrance, charge or claim (in each 
case a "Claim") is or may be senior and superior to, equal with or junior and inferior to the lien of this 
Security Instrument. If Borrower shall fail to pay, remove and discharge any such lien, encumbrance, 
charge or claim, then in addition to any other right or remedy of l.:ender, Lender may, but shall not be 
obligated to, discharge the same, either by paying the amount claimed to be due or by procuring the 
discharge of such lien, encumbrance, charge or claim by depositing in a court a bond or the amount 
claimed or otheiWise giving security for such claim, or by procuring such discharge In such manner as is 
or may be prescribed by law. Borrower shall, immediately upon demand therefor by Lender, pay to 
Lender an amount equal to all costs and expenses incurred by Lender in connection with the exercise by 
Lender of the foregoing right to discharge any such lien, encumbrance, charge or claim, together with 
interest thereon from the date of such expenditure at the Default Rate. Notwithstanding the foregoing, 
Borrower may contest any Claim by appropriate proceedings duly instituted and diligently prosecuted at 
Borrower's expense. Borrower shall not be obligated to pay any Claim, and Lender shall not have the 
right to discharge any Claim pursuant to the provisions above, while such contest is pending if the 
Property is not thereby subjected to imminent loss or forfeiture and (if Borrower has not provided 
evidence that it has paid the amount of such Claim or by procuring the discharge of such Claim by 

. depositing in a court a bond or the amount claimed or otherwise giving security for such Claim, or by 
procuring such discharge or bond in such manner as Is or may be prescribed by law) it deposits one 
hundred fifty percent (150%) of the amount of such Claim with the Lender or provides other security 
satisfactory to the Lender in its sole discretion. 

Borrower shall give Lender prompt written notice of (a) the proposed creation of any county, 
municipal, quasi-governmental or other improvement or special district of any nature or (b) any action in 
respect to such district, which may affect the Property, including, without limitation, any proposed service 
plan or modification of such plan, proposed organization of such district and election in regard to such 
organization, the proposed issuance of bonds by such district and election in regard to such issuance and 
the proposed inclusion of the Property in any such district, and Borrower shall not consent to the creation 
of any such district or any such action In respect to such district without the prior written consent of 
lender, which consent shall not be unreasonably withheld. 

1.07 Required Insurance; Delivery of Policies. Borrower shall at all times provide, maintain 
and keep in force or cause to be provided, maintained and kept in force, at no expense to Trustee or 
Lender, policies of insurance In form and amounts, covering such casualties, risks, perils, liabilities and 
other hazards as provided below. All such Insurance policies shall be written by a company or companies 
authorized and admitted to Issue insurance in the State where the Property is located and having a rating 
of A2 or better for ratings by Moody's Investors Service, Inc., or A or better for ratings by Fitch Investors 
Service, L.P. or Standard & Poor's Ratings Services. 

(a) Borrower shall Initially maintain, until Lender shall otherwise indicate In writing, the 
foJJowJng insurance: 
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(1) Property Insurance. Borrower, at its sole cost and expense, shall keep all 
Improvements, boilers and machinery, and all other Personal Property of Borrower now or hereafter 
situated on the Property insured during the term of this Security Instrument against loss or damage by lire 
and against loss or damage by other risks now embraced by "Special Form" or ·Au Risk" coverage, so 
called, (including without limitation, riot and civil commotion, vandalism, malicious mischief, water, fire, 
burglary ancl theft) without any exclusion for terrorism, boiler and machinery coverage (if applicable), flood 
and/or earthquake insurance (if applicable) all as may be required by Lender, In amounts at all Urnes 
sufficient to prevent Lender from becoming a co-insurer within the terms of the applicable policies and 
under applicable insurance law, providing for deductibles (not to exceed the lesser of 1% of the face 
amount of any such policy or $10,000), maintained in an amount not less than 100% of the full 
replacement cost of the Improvements and betterments and Personal Property (equivalent to the 
insurable value of the Improvements and Personal Property as determined by an appraisal acceptable to 
Lender), on an agreed amount basis, without deduction for depreciation and without reference to co­
insurance (an insurance to value provision is not permitted in the policy). 

(2) Liability Insurance. Borrower shall also provide commercial general liability 
insurance, on the so-called "occurrence" form naming Lender as an additional insured, including personal 
injury, death and property damage liability, and against any and all claims, InCluding all legal liability to the 
extent insurable and imposed upor, Lender and all court costs and legal fees and expenses, in an amount 
not less than One Million Dollars ($1.000,000), combined single limit policy, Two Million Dollars 
($2,000,000) in the aggregate, for personal injury and property damage, to be without a deductible. 

(3) Business Income Insurance. "Business Income• and/or "rental Income• 
insurance, each naming Lender as loss payee, In an amount sufficient to avoid any co Insurance penalty 
and to provide proceeds which will cover a period of not less than twelve (12) months from the date of 
casualty or loss; the term "rental income" shall mean the sum of (A) the total then ascertainable Rents 
payable under the Leases (defined below) and (B) the total ascertainable amount of all other amounts to 
be received by Borrower from third parties which are the legal obligation of the tenants under such 
Leases. reduced to the extent such amounts would not be received because of operating expenses not 
incurred during a period of non occupancy of that portion of the Property then not being occupied. 

(4) Flood Insurance. If the Property is now, or hereafter becomes. situated in a 
federally designated special flood hazard area. then Borrower shall obtain and maintain at all times 
thereafter, a policy of flood Insurance In such amount as Lender may, from Ume to time require, and shall 
otherwise comply with the requirements of the National Flood Insurance Program. A Life of Loan Flood 
Hazard Certificate shall be provided to Lender identifying the Flood Hazard Zone In which the Property Is 
situated. 

(5) Law and Ordinance Insurance. If any of the Improvements or the use of the 
Property shall at any time constitute a legal non-conforming structure or use, Borrower shall obtain an 
"Ordinance or Law Coverage" or "Enforcement• endorsement, which shall include coverage for (A) loss of 
value (In an amount no less than 100% of the full replacement cost of the Improvements). (B) demolition 
and debris removal costs (in an amount not less than 15% of the policy limit or Insured value), and (C) 
Increased costs of construction (In an amount not less than 15% of the policy limit or insured value). 

(6) Builder's Risk Insurance. AI all times during which. structural construction. 
repairs or alterations are being made with respect to the Improvements, Borrower shall also maintain (A} 
owner's contingent or protective liability Insurance covering claims not covered by or under the terms or 
provisions of the above-mentioned commercial general liability insurance policy; and (B) the insurance 
provided for In subsecUon (1) above written in a so-called builder's risk completed value form {w) on a 
non-reporting basis, (x) against all risks Insured against pursuant to the first sentence of this paragraph, 
(y) Including permission to occupy the Property, and (z) with an Agreed Amount endorsement waiving co­
Insurance provisions. 
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(7} Workers' Compensation Insurance. If Borrower has employees, Borrower 
shall also maintain workers' compensation, subject to the statutory limits of the slate where the Property 
.is located, and employer's liability insurance with a limit of at least $1,000,000 per accident and per 
disease per employee, with respect to any work or operations on or about the Property. 

(b} The original policy or policies and renewals thereof (or, at the sole option of lender, 
duplicate originals or certified copies thereof), together with receipts evidencing payment of the premium 
therefor, shall be deposited with Lender, and Borrower hereby assigns to Lender the proceeds of such 
policy or policies as additional security for the Secured Obligations. Not more than forty-five (45) days 
after closing the Loan, Borrower shall deliver to Lender the original policy or policies (or, at the sore option 
of Lender, duplicate originals or certified copies thereof). Such insurance may be provided in one policy 
or separate policies for hazard insurance, rental or business income Insurance, general liability, 
earthquake, environmental or Hood (or other special perils) insurance. Each such policy of insurance 
shall contain a non-contributing loss payable clause and a mortgagee clause In favor of and in form 
acceptable to Lender for policies referred to under subsections 1.07(a)(1), (3), (4), (5), and (6), and 
naming Lender as an addilional insured for policies referred to under subsections 1 .07(a) (2) and (7), and 
shall provide for not less than thirty (30} days prior written notice to Lender of any intent to modify, c~ncel, 
or terminate the policy or policies or the expiration of such policies of insurance, and must include a 
Lender's Loss Payable endorsement, and such other endorsements as required by Lender, including a 
replacement cost endorsement and agreed amount endorsement. If the insurance required under this 
Section 1.07 or any portion thereof is maintained pursuant to a blanket policy, Borrower shall furnish to 
Lender a certified copy of such policy. together with an original Evidence of Insurance (Acord Form 28) 
indicating that Lender (and its successors and/or assigns) is an insured under such policy in regard to the 
Property and showing the amount of coverage apportioned to the Property which coverage shall be in an 
amount sufficient to satisfy the requirements hereof. Not less than thirty (30) days prior to the expiration 
dates of each policy required of Borrower hereunder, Borrower will deliver to Lender a renewal policy or 
policies marked "premium paid" or accompanied by other evidence or payment and renewal satisfactory 
to Lender; and in the event of foreclosure of this Security Instrument, any purchaser or purchasers of the 
Property shall succeed to all rights of Borrower, induding, without limitation, any rights to unearned 
premiums, in and to all insurance policies assigned and delivered to Lender pursuant to the provisions of 
this Section 1.07. 

(c) Notwithstanding the foregoing, at any time while any amounts remain outstanding under 
the Loan. upon the written request of Lender, Borrower shall be required to maintain such insurance as 
may from time to time be required under Lender's then current underwriting guidelines. 

1.08 Payment of Premiums. If Lender shall collect and Borrower shall pay In full Impounds 
for premiums in accordance with the provisions of Section 1.04 above, Borrower shall be deemed to have 
"paid" the premiums for the purposes of this Section 1.08. in the event Borrower fails to provide, maintain, 
keep in force or deliver to Lender the policies of Insurance required by this Securtty Instrument or by any 
Loan Document, Lender may (but shall have no obligation to) procure such insurance or single-interest 
insurance for such risks covering Lender's interest, and Borrower will pay ail premiums thereon and 
reimburse Lender for all amounts paid or incurred by Lender in connection therewith prompUy upon 
demand by Lender, and until such payment is made by Borrower. the amount of all such premiums shall 
be added to the principal amount of the Loan and shall bear Interest at the Default Rate. 

1.09 Casualties: Insurance and Condemnation Proceeds. in the event of a casually or a 
taking by eminent domain, the following provisions shall apply In connection with the Restoration (defined 
below) of the Property: 

(a) If the Property shall be damaged or destroyed, In whole or in part, by fire or other 
casualty, or if the Property or any portion thereof Is taken In any condemnation or eminent domain 
proceeding, Borrower shall give prompt notice of such damage or taking to Lender and shall promptly 
commence and diligently prosecute the completion of the repair and restoration of the Property as near1y 
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as possible to the condition the Property was in immediately prior to such fire or other casually or taking, 
with such alterations as may be approved by Lender (the "Restoration"). 

(b) The term "Net Proceeds" for purposes of this Section 1.09 shall mean: (i) the net amount 
of all Insurance proceeds under the policies carried pursuant to Section 1.07 hereof as a result of such 
damage or destruction, after deduction of Lender's reasonable costs and expenses (including, without 
limitation, attorneys' fees), if any, in collecting the same, or (ii) the net amount of all awards and payments 
received by Lender with respect to a taking referenced in Section 1.17 hereof, after deduction of Lender's 
reasonable costs and expenses (including, without limitation, attorneys' fees), if any, in collecting the 
same, whichever the case may be. If (i) the Net Proceeds do not exceed $500,000 (the "Net Proceeds 
Availability Threshold"); (ii) the costs of completing the Restoration as reasonably estimated by 
Borrower shall be Jess than or equal to the Net Proceeds: (iii) no Event of Default exists under the Note, 
this Security Instrument or any of the other Loan Documents; (iv) the Property and the use thereof after 
the Restoration will be in compliance with, and permitted under, all applicable zoning laws, ordinances 
rules and regulations (including, without limitation, laws relating to legal nonconforming structures or uses 
and all applicable Environmental Laws; (v) (A) if the Net Proceeds are insurance proceeds, less \han 
twenty-five percent (25%) of the total noor area of the Improvements has been damaged or destroyed, or 
rendered unusable as a result of such fire or other casualty; or (B) if the Net Proceeds are condemnation 
awards, less than 25% of the Property Is taken, such Property that is taken is located along the perimeter 
or periphery of the Property, no portion of the Improvements is located on such Property, and such taking 
does not materially Impair access to the Property; and (vi) Lender shall be satisfied that any operating 
deficits, including, without limitation, all scheduled payments of principal and interest under the Note 
which will be incurred with respect to the Property as a result of the occurrence of any such fire or other 
casualty or taking, whichever the case may be, will be covered out of (1) the Net Proceeds, or (2) other 
funds of Borrower, then the Net Proceeds will be disbursed direcUy to Borrower for Restoration. 

(c) If the Net Proceeds are greater than the Net Proceeds Availability Threshold, such Net 
Proceeds shall, subject to the provisions of the Leases that are superior to the lien of this Security 
Instrument or with respect to which subordination and non-disturbance agreements binding upon Lender 
have been entered into and such subordination and non-disturbance agreements apply to the deposits of 
Net Proceeds, be forthwith paid to Lender to be held by Lender in a segregated account to be made 
~vallable to Borrower for the Restoration in accordance with the provisions of this Subsection 1.09(c). 

The Net Proceeds held by Lender pursuant to Subsection 1.09(c) hereof shall be made 
available to Borrower for payment or reimbursement of Borrower's expenses in connection with the 
Restoration, subject to the following conditions: 

(1) no Event of Default exists under the Note, this Security Instrument or any of the 
other Loan Documents; 

(2) Lender shall, within a reasonable period of time prior to a request for an initial 
dlsburse'ment, be furnished with an estimate of the cost of the Restoration accompanied by an 
Independent architect's opinion based on due professional investigation as to such costs and appropriate 
plans and specifications for the Restoration, such plans and specifications and cost estimates to be 
subject to Lender's approval, not to be unreasonably withheld or delayed; 

(3) the Net Proceeds, together with any cash or cash equivalent deposited by 
Borrower with Lender, are sufficient to cover the cost of the Restoration· as such costs are certified by the 
independent architect; 

(4) Net Proceeds are less than the outstanding principal balance of the Note; 

(5) (A) if the Net Proceeds are insurance proceeds, less than sixty percent (60%) of 
the total floor area of the Improvements has been damaged or destroyed, or rendered unusable as a 
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result of such fire or other casualty; or (B) if the Net Proceeds are condemnation awards, less than 25% 
of the Property is taken, such Property that is taken is located along the perimeter or periphery of the 
Property, no portion of the Improvements is located on such Property and such taking does not materially 
impair access to the Property; 

(6) Lender shall be satisfied that any operating deficits, including, without limitation. 
an scheduled payments of principal and interest under the Note which will be incurred with respect to the 
Property as a result of the occurrence of any such fire or other casualty or taking, whichever the case 
may be, will be covered out of {1) the Net Proceeds, or (2) other funds of Borrower; 

(7) Lender shall be satisfied that, upon completion of the Restoration, the gross cash 
flow and the net cash flow of the Property will be restored to a lever sufficient to cover all carrying costs 
and operating expenses of the Property, including, without limitation, debt service on· the Note at a 
coverage ratio (after deducting all required reserves as required by Lender from net operating income) of 
at least 1.20 to 1.0, which coverage ratio shall be determined by Lender on the basis or the Applicable 
Interest Rate (as defined in the Note); 

(8) the Restoration can reasonably be completed on or before the earliest to occur of 
(A) six (6) months prior to the Maturity Date (defined in the Note), (B) the earliest date required for such 
completion under the terms of any Major Leases (defined below) and (C) such time as may be required 
under applicable zoning law, ordinance rule or regulation In order to repair and restore the Property to as 
nearly as possible the condition it was in immediately prior to such fire or other casualty or to such taking, 
as applicable; 

(9) the Property and use thereof after the Restoration will be in compliance with, and 
permitted under, all applicable zoning laws, ordinances, rules and regulations Including, without limitation, 
laws relating to legal nonconforming structures or uses and all applicable Environmental Laws; and 

(10) each Major Lease in effect as of the date of the occurrence of such fire or other 
casualty shall remain in full force and effect during and after the completion of the Restoration without 
abatement of rent beyond the time required for Restoration. 

For purposes hereof, the term "Major Least" shall mean (i) any Lease which (A) provides for rental 
income representing ten percent (10%) or more of the total rental income for the Property, (B) covers ten 
percent (10%) or more of the total space at the Property, in the aggregate, or (C) provides for a lease 
term of more than ten (1 0) years including options to renew and (ii) any instrumenl guaranteeing or 
providing credit support for any Major Lease. 

(d) The Net Proceeds held by Lender until disbursed in accordance with the provisions of 
this Section 1.09 shall constitute additional security for the Secured Obligations. If Borrower is entitled to 
Net Proceeds pursuant to the terms hereof. the Net Prcx::eeds (other than the Net Proceeds paid under 
the policy described in Section 1,07(a)(3) hereof for loss of rents or business interruption) shall be 
disbursed by Lender to, or as directed by, Borrower, in an amount equal to the costs actually incurred 
from time to Ume for work in place as part of the Restoration less customary retainage from time to time 
during the course of the Restoration, not more frequently than once per month, upon receipt of evidence 
satisfactory to Lender that (A) all materials installed and work and labor performed (except to the extent 
that they are to be paid for out or the requested disbursement) in connection wlth the Restoration have 
been paid for in full, and {B) there exist no notices of pendency, stop orders, mechanic's or materialman's 
liens or notices of intention to file the same, or any other liens or encumbrances of any nature whatsoever 
on the Property arising out of the Restoration which have not either been fully bonded and discharged of 
record or in the alternative fully Insured to the satisfaction of Lender by the title company insuring the lien 
of this Security Instrument. The Net Proceeds paid under the policy described fn Section 1.07{a){3} shall 
be disbursed by Lender to pay for debt service under the LoBI'l, to pay other expenses incurred by 
Borrower in connection with the ownership and operation of the Property, and lhe remainder thereof, to, 
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