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Borrower represents and warrants to Lender that to the best of Borrower's knowledge, excepl as
set farth in that certain environmental site assessment dellvered to Lender in connection with the Loan
(the “Environmental Report®): (A} during the period of Barrower's ownership of the Property: (1) there has
been no use, generstian, manufacture, storage, treatment, disposel, discharge, release, or threatened
release of any Hazardous Substances by any person on or around the Proparty except Permitted Uses;

and (2) there have been no Hazardous Substances transported over or through the Property except in .

connection with Permitled Uses; (B) after diligent inquiry, Borrower has ne knowledge of, or reason to
believe that there has been: any use generation, manufaciure, storage, treatment, disposal, releass, or
threatened release of any Hazardous Substance, hazardous waste or other waste by any prior owners or
prior occupants of the Property or by any third parties onto the Properly; or any actual or thweatened
litigatlon or claims of any kind by any person relating to these matters; (C) no Hazardous Substances in
excess of permitted levels or reportable quantities under applicable Environmental Laws are present in or
about the Praparty or any nearby real properly that could migrate ta the Property: (D) no underground
storage tanks of any kind are or have ever been located in or about the Propearty; (E) the Property and ail
operations and aclivities at, and the use and occupancy of, the Properly, comply with all applicable
Envitonmantal Laws; (F) Borrower and every person currently having an inlerest In or conducting
oparations on he Property has complied with, and Is now in strict compliancs with, every permit, license,
and approval required by all applicable Environmental Laws for all activities and opetations at, and the
use and occupancy of, the Property, and (G) there are no ¢laims related to Hazardous Subslances
pending or threatened with regard to the Property or against Borrower of any Indemnitor other than
Borrower (individually or collectively, “Indemnitor”) under the Environmental Indemnily (a8 hereinafter
defined). Borrower represents and wamnants that, to the best of Borrower's knowledge, any written
disclosure submitted by or on behalf of Borrower to Lender concerning any release or threatened release,
past or present compliance by Borrower, or any other parson of any Environmental Laws applicable to the
Property, and any environmental concerns relating to the Properly, was true and complete when
submitted and continues to be true and complele as of the date of this Securty Instrument,

Borrower (1) releases and waives any future claima against Lender for indemnity or contribution
in the event Borrower becomes liable for cleanup or other costs under any Environmental Laws or under
any Hazardous Substances.related claim; (2) shall reimburse Lender, on demand, for all costs and
expenses Incurred by Lender in connection with any review, approval, consent, or inspaction relating to
the environmental provisions In this Securily Instrument together with Interest, after demand, at the
highest rate permitted under applicable law; and (3) shal! indemnify, defend, and hold Lender and Trustee
harmlass from and against all losses, costs, clalms, damages, penaliies, liabllitlas, causes of aclion,
judgments, courl costs, attorneys’ fees and othar legal expenses, costs of evidence of title, cost of
evidence of value, and other expenses {collectively, “Expenses”), including, without limitation, any
Expenses incurred or accruing after the foreclosure of the len of this Security Instrument, which elther
may suffer or incur and which directly or indirectly arise out of or sre In any way connected with the
breach of any environmental provision either in this Security Instrument or In any Loan Document or as a
consequance of any release or threatened release or the presence, use, generation, manufacture,
storage, disposal, transportation, relaase, or threatened ralease of any Hazardous Substances on ar
about the Property caused or pamitied by Borrower, any prior owner ar opsrator of the Property, any
adjoining landownar or any other party, including, without limitation, the cost of any required or necassary
monioring, investigation, repair, cleanup, remedy, or datoxification of any Hazardous Substances and
the preparation of any closure, remedial action, or other required plans, whether that action Is required or
necessary by reason of acts or omissions accurring prior to or following the recordation of this Securlty
Instrument. Borrower's obligations will survive the salistaction, release, or cancellation of the Loan, the
ralease and raconveyance or partial release and reconveyance of this Security Instrument, and the
foreclasure of the lien of this Sacurity Instrument ar deed In fieu thereof, Notwithstanding anything in this
paragraph to the contrary, this paragraph shall not apply to the Introduction apd inilia! - release of
Hazardous Substances on the Property from and aftar the date that Lender acquires tile to the Property
through foreclosure or a deed in Yieu of foreclosure (the “Transfer Date"); provided, however, Borrower
shall bear the burden of proof that Lhe introduction and initial release of such Hazardous Substances: (i)
occurred subsequent to the Transfer Date, (i) did not occur as the result of any act or omission of
Borrower or its agents, and (iil} did not occur &s a result of a continuing leaching, seeping, migration or
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release of any Hazardous Substances Introduced prior to the Transfer Date In, on, under or near the
Property. : '

To the extent permitted by applicable law, Lender or its agents, representatives, and employees
may waiva its lien against the Property or any portion of it, including, withaut limitation, the Imprevements
and the Personal Property, to the exient that the Properly is found to be environmentally impaired and to
exercise all rights and remadies of @n unsacured creditor against Borrower and all of Borrower's assets
and property for the racovery of any deficioncy and environmental costs, including, without limitation,
seeking an attachment order, Borrawer will have the burden of proving that Borrower or any related party
(or an affitiate or agent of Borrower or any related perty) was not in any way negligent in permitting the
release or threatened release of the Hazardous Substances,

Anything cantained in this’ Security Instrument or in the Loan Documenis (o the contrary
notwithstanding, ths Expenses will be exceptions to any noarecourse of exculpatory provision of the Laan
Documents, and Borrower will be fully and personally liable for the Expensas. That fiability will not be
limited to ‘the original principal amount of the obligations secured by this Security Instrument, and
Borrower's obligations will survive the foreclosure, deed in fleu of foreclosure, release, reconveyance, or
any other transfer of the Property or this Security Instrumsant, For the purposes of any action brought
under this subsaction, Borrower waives the defense of laches and any applicable stalute of limitations.

Lender and any othar person or entity designated by Lender, Including, without limitation, any
representative of a governmentel entity, and any environmenlal consultant, and any recelver appointed by
any court of competent jurisdiction, shall have the right, but not the ¢bligation, to enter upon the Properly
at all reasonshble times {o assass any and all aspects of the environmental condition of the Property and
ils use, including, without limitation, conducting any environmental assessment or audit (tha scope of
which shall be determined by Lender) and taking samples of soil, groundwater or other water, air, or
building materials, and conducting other invasive testing, Borsower shall cooperate with and provide
access to Lender and any such person or enlily designated by Lender.

If recommended by the Environmental Report or any ather environmental assessment or audit of
the Property, Borrower shall establish and comply with an aperations and malntenance program with
raspect o the Property, in form and substance reasonably acceptable to Lender, prepared by an
environmental copsultant reasonably acceptable to Lender, which program shall address any asbestos
containing material or lead based paint that may now ot In tha future be detected at or on the Property.
Without limiting the generality of the preceding sentence, Lender may require (1) periodic notices or
reports to Lender in form, substance and at such intervals as Lender may specify, {2} an amendment to
such operations and maintanance program to address changing circumstances, laws or othar matiers,
(3) at Borrower's. sole expense, supplemental examination of the Property by consullants specified by
Lender, (4) access to the Property by Lender, its agenis or servicer, to review and assess. the
environmental condition of the Property and Borrower's compliance with any operations and maintenance
program, .and (5) variation of the operations and maintenance program In response to. the. reports
provided by any such consultants, ) )

1.04 - Funds for Taxes, Insurance and Other Charges. Subjact o applicable law or to a
written walver by Lendar, Borrowsr shafl pay to Lender, an the day monthly insta(fiments of principal and
interast are payable under the Note {ar on another day designated in writing by Lendar) untii the Note Is
paid In full, a sum {herein “lmpounds”) equal to one-twsifth (1/12) of; (a) all real properly taxes and
agsessments (general and speclal), and all other taxes and assessments of any kind or nahure
whatsoever, Including, without limitation, nongovernmental leviss or assessments such as malintenance
charges, levies of charges resulting from covenants, conditions and restrictions affecting the. Property,
which are assessed or Imposed upon the Properly or any portion of il, or become due and payable, and
which create, may create or eppear o create a llen upen the Property, or any parl thereof, or upon any
person, property, aquipment or other factlity used In the operation or maintenance thereof, or any tax or
assessment on. the Property, or any portion of it, in lieu thereof or in addltien Ihareto, or any license fee,
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{ax or assessment imposed on Lender and measured by or based in whole or In part ypon the amoun! of
the outstanding Secured Obligations (collectively, “Taxes"); (b} the yearly premium Instaliments for fire
and other hazard insurance, rent loss insurance, commercial general liabllity insurance and such other
insurance covering the Property as Lender may roquire pursuant to Section 1.07 hereof (collactively,
“Insurance Premiums”); and (c) if this Security Instrument [s on a leasehold, the yearly fixed ground rent,
if any, under any ground lease affecting the Property or any portion thereof, all as reasonably estimaled
initially and from time to time by Lender on the basis of assessments and bills and reasonable estimates

thereof. Lender may require Borrower to pay fo Lender, in advance, such other Impounds for other taxes,

charges, premiums, assessments and impositions in connection with Borrower or the Propeny which
Lender shall reasonably deem necessary to protect Lender's intarests {coligctively “Other Impositions”),
(The Taxes, Insurance Premjums, Other Impositions, and other items for which Lender Is authorized to
collect Impounds hargunder are referred to collactively as *Impositions".) Unless otherwise provided by
applicable law, Lender may require Impounds for Other Impositions {9 ba paid by Borrowsr In a lump sum
or in periodic instaliments, at Lender's oplion. Any waiver by Lender of a requirement that Borrower pays
such Impounds may be revoked by Lender al any time upon nalice in writing to Borrower.

Lender shall apply the Impounds to pay such Impositions so tong as Borrower is not in breach of
such rates, ground rent, Taxes, assessments, Insurance Premiums and Other Impesitions and so long as
Borrower is not in breach of any covenant or agreement In this Security Instrument, Lender shall make
no charge te Borrower for holding and applying the Impounds, annually analyzing such accounts, or for
verifying end compliing sald assessments and bills, unless Lendar pays Borrower Intares!, earnings or
profits on the Impounds and applicable law pemmits Lender lo make such a charge, If requasted by
Lander, Borrower shall cause to be fumished to Lender a tax repoiting service contract covering the
Property of the type, duration and with a company satisfactory to Lender. Unless.applicable law requires
interest, sarnings or profits to be paid, Lender shall not be required to pay Borrower any interest, eamings
or profits on the impounds. Lender shall give to Borrower, without charge, an annual accounting of the
impounds, showing credits and deblis to the Impounds and the purpose for which each debit to the
Impounds was made, The Impounds are pladged as additional security for all sums secured by this
Security Instrumant,

If the Impounds held by Lender at the time of the annual aocountlng thereof exceed the amounts
deemed necassary by Lender to provida for the payment of such imposltlons, as they fall dus, or sxcsed
the amounts permitted to be held by applicable law, if no Event of Default is in offect under any of the
Loan Documents, Lender shall credit such excess Impounds on the next monthly installment or
Installments of impounds due, ' If at'any time the amount of the Impounds held by Lender shall be lass
than is sufficient to pay such Impositions as-they fall dus, Borrower shall pay lo Lander the amount
necessary 1o make up the deficlency within thity (30) days after nolice fram Lender to Borrower
requesting payment thereof.

Upon the occurrence of any Evant of Default under any of the Loan Documents or Borower's
breach of any covenant or agreament of Borrower in this Security Instrument, Lender may apply; In any
amount and in eny ordar es Lender shall determins, any impounds held by Lender at the time of
application, (i) to pay Impositions which are now or will hareafier become due, or (li) as a credit against
the sums secured by this Security Instrument. Upon payment (n full of all sums Secured by this Securlty
Instrument or upon Defeasance (s defined in the Note, if so defined), Lender shall promptly refund to
Borrower any Impounds hetd by Lender,

1.05 - Application of Payments. Unless applicable law provides otherwise, all payments
recelved by Lender from Borrower under the Note or this Security Instrument shall bo applled by Lender
in the following order of priority: (i) 1o interest payable on the Mote; (i) fo principal.due on the Nate; (fil) to
interest payable on advances made pursuant (o Section 1.14 hereof; (iv) to princlpal of advances made
pursuant to Section 1.14 herecf; (v) to amounts payable to Lender by Borrowar under Section 1.04
hareof; and (vi) any other sums secured by this Securlty Instrument in such order as Lender, at Lander's

oplion, may determine; provided, however, that Lender may, 8t Lender's optien, epply any sums payable
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pursuant to Seclion 1.14 hereof prior to interest on and principal of the Note, but such application shall
not otherwise affect the order of prorty of application spechled in this Section 1.08.

1.06 Charges; Llens. Uniess Lender shall be sollecting (and Borrower shall have paid as
required) impounds pursuant to Section 1.04 above, Borrower shall pay, at Borrower’s cost and expense,
all Impositions attributable to the Properly, the Note, this Security Instrumant, or any part thereaf or
interest therein by Borrower making or causing fo be made payment, when due, directly to the payee
thereof, or in such other manner as Lender may dasignate in writing. Borrower shall promptly fumnish 10
Lender gl nolices of amounts dus under this Section 1.06, and if Borrower shall make payment directly,
Borrower shall promptly fumish to Lender receipts evidencing such payments. Borrowsr shali pay and
promptly dischargs, al Borrower's cost and expense, all liens, entumbrances and charges upon, and the
claims of sll persons supplying labor or materials-to or In connectlon with, the Property, or any part
thereof or interast therein, without regard 10 whether such lien, encumbrance, charge or claim {in each
case a “Claim" is or may be senior and superior to, equal with or junior and inferior {o the lien of this
Security Instrument. If Borrower shall fail 10 pay, remove and dlscharge any such lien, encumbrance,
charge or claim, then in addition to any other right or remedy of Lendar, Lender may, but shall not be

obligaled 1o, discharge the same, either by paying the amount clalmed to be due or by procuring the

discharge of such lien, encumbrance, charge or claim by depasiting in a court a bond or the amount
claimad or otherwise giving security for such claim, or by procuring such discharge in such manner as is
or may be prescribed by law. Bomrower shall, immediately upon demand therefor by Lender, pay to
Lender &n amount equal to all costs and expenses incurred by Lender In connsction with the exercise by
Lender of the foregoing right to discharge any such llen, encumbrance, charga or claim, together with
interest thareon from the dalte of such expenditure at the Default Rate. Notwithstanding the foregoing,
Borrawer may contest any Claim by appropriate proceedings duly instituted and diligently prosecuted at
Borrower's expense, Borrower shall not be obligated to pay any Claim, and Lender shall not have the
right to discharge any Claim pursuant to the provisions above, while such contest is pending {f the
Proparty Is not thereby subjected to imminent loss or forfellure and (if Borrower has not provided
evidence that it has paid the amount of such Claim or by procuring the discharge of such Claim by

.depositing in a court a bond or the amount claimed or otharwise giving security for such Claim, or by

pracuring such discharge or bond In such manner as Is or may be prescribed by law) it deposits one
hundred fifty percent (150%) of the amount of such Claim with the' Lender or provides other security
satisfactory to the Lender in its sola discretion. o

Borrower shall giva Lender prampt writlen notice of (a)the proposed creation of any county,
municipal, quasi-governmental or other improvement or special district of any nature or {b) any action in
respect to such district, which may afiect the Proparty, including, without limitation, any proposed senice
plan or modification of such plan, proposed organization of such district and election in regard to such
organization, the proposed [ssuance of bonds by such district and election in regard ta such issuance and
the proposed inclusion of the Property In any such district, and Borrower shall not consent ta the crealian
of any such district or any such action In reapect to such district without the prior written consenl of
Lender, which consent shall not be unreasonably withheld,

1.07 Required Insurance; Delivery of Policies, Borrowar shall at all times provide, malntain
and keep in force or cause to ba providad, maintained and kept in force, at no expanse to Trustee or
Lender, policies of Insurance in form and amounts, covering such casualties, risks, perils, liabilities and
other hazards as provided below. All such insurance policies shall be written by a company or éompanies
authorized and admitted to Issus insurance in the Stata where the Property is located and having a rating
of A2 or better for ratings by Moody's Investors Sanvce, Inc., or A or betier for ratings by Fitch investors
Service, L.P. or Standard & Poor’s Ralings Sarvices.

(a) Borrower shall Initially maintain, uniil Lender shall otherwise indicate in writing, the
following Insurance; :
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(N Property Insurance. Borrower, at its sols cost and expense, shall keep all
Improvements, boilers and machinery, and all other Personal Property of Borrower now or hereafter
sluated on tha Property Insured during the term of this Secyrity Instrument against loss or damage by fire
and sgainst loss or damage by other risks now embraced by “Special Form” or “All Risk™ coverage, so
called, (Including without limitation, riot and ¢lvil commotion, vandalism, maligious mischief, water, fire,
burglary and theft} without any exclusion far terrorism, boiler and machinery coverage (if applicabls), flood
and/or earthquake insurance (if applicable) all as may ba required by Lender, In amounts at all times
sufficlent to prevent Lender from becoming a co-Insurer within the terms of the applicable policles and
under applicable Insurance faw, providing for deductibles {not to exceed the lesser of 1% of the face
amount of any such policy or $10,000), maintained in an amount not less than 100% of the full
replacemeant coat of the Improvements and bettermentt ard Personal Propery (equivalent to the

insurable value of the Improvements and Personal Property as determined by an appraisal acceplable to -

Lander), on an agreed amount basis, without daduction for depreclation and without reference to co-
insurance (an insurance ta value provision Is not permitted In the policy).

(2) Liability Insurance. Borrower shall also provide commerclal general fiability
insurance, on the so-called “occurrence” form naming Lender as an additional insured, including personal
injury, death and property damage fiability, and against any and all claims, Inciuding all iegal liability to the
extent insurable and Imposed upon Lander and all court costs and legal fees and expenses, in an amount
not less than One Million DoYlars ($1,000,000), combined single limit policy, Two Milion Dollars
($2,000,000) in the aggregata, for personal injury and property damage, to be without a deductible.

(3) Business Income Insurance, ‘“Business Income® and/or “rental income"
insurance, each naming Lender as loss payee, In an amount sufficient to avoid any co insurance penalty
and to provide proceeds which will cover a period of not less than twelve (12) months from the date of
casually or loss; the term “rental income” shall mean the sum of (A} the lotal then ascerizinable Rents
payable under the Leases (defined below) and (B) the total ascartainable amount of all ather amounts to

* ba received by Borrower from third parlies which are the legal obfigation of the tenants under such

Leases, reduced to the extent such amounis would nat be recelved because of operating expenses not
incurred during a period of non occupancy of that portion of the Property then not being occupied.

(4) Flood Inaurance. (f the Property Is now, or hereafter becomes, situated in a
federally designated special flood hazard ares, then Borrower shall obtain and maintain at all times
thereafter, a policy of flood Insurance in such amount as Lender may, from time to time require, and shall
otharwisa comply with the requirements of the National Flood Insurance Program, A Life of Loan Flood
Hazard Certificate shall ba provided to Lender identifying the Flood Hazard Zone in which the Proparty Is
situated.

(5) Law and Ordinance Insurance. i any of the Improvements or the use of the
Pmperty shall at any time constitute a legal nan-conforming structure or use, Borrower shail oblain an
“Ordinance or Law Coverage” or "Enfarcement” endorsement, which shafl include coverage far (A) loss of
value (In an amount no less than 100% of the full replacement cost of the tmprovements), (B) demolition
and debris removal costs (in an amount hot less than 15% of the policy limit or Insured value), and (C)
Incraased costs of constructlon {In an amount not less than 15% of the policy limit or insured value).

6) Bullder’s Risk Insurance. . At all imes during which, structural construction,
repairs or afterations are-being made with respect to the Improvements, Bofrower shall also maintain {A)
owrner's contingent or protective liabllity insurance covering clakms nol covered by or under the terms or
provisians of the above-mentioned commerclal general liability insurance policy; and (B) the Insurance
provided for in subsection (1) abave written In @ so-called builder's risk completed value form (w) on a
non-reporting basis, (x) against all risks Insured against pursuant to the first sentence of this paragraph,
{y) Including permlssmn ta occupy the Property, and (z) with an Agreed Amount endorsement waiving co-
insurance provigions.
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(" Workers' Compensation Insurance, If Borrower has employees, Borrower
shall also maintain workers' cormpensation, subject to the statutory limils of the slate where the Property
is located, and employers lability Insurance with a limit of at least $1,000,000 per sccident and per
disease per employes, with reapecl to any wark or operations on or about the Property.

{b} The original policy or policies and renewals thereof (or, at the sole option of Lender,
duplicate otiginals or certified copies thereof), together with receipts evidencing payment of the premium
therefor, shall be deposited with Lender, and Borrower hereby assigns to Lender the proceeds of such
policy or palicies as additional security for the Secured Obligations. Not more than forty-five (45) days
after ¢losing tha Loan, Borrower shall dellver lo Lender the orlginal policy or policles (or, at the sole option
of Lender, duplicate originals or certified copies thereaf), Such insurance may be provided In one policy
or separate policles for hazard insurance, rental or business income Insurance, general llability,
earthquake, environmental or Rood (or other special perils) insurance. Each such policy of insurance
shall contain a non-contributing loss payable clause and a mortgagee clause in favor of and In form
acceptable to Lender for policias referred to under subseclions 1.07{a)(1), (3), {4). (5), and {8), and
naming Lender as an addilional insured for policles referred to under subsactions 1.07(a) (2) and (7), and
shall provide for not less than thirty (30) days prior written notice to Lender of any intent to madify, cancel,
or terminate the policy or policies or the expiration of such policies of insurance, and must include a
Lenders Loss Payable endorsement, and such other endorsemants as required by Lendsr, including a
replacement cost endorsement and agread amount endorsement, {f (he insurance required under this
Section 1.07 or any postion thersof is maintained pursuant to a blanket policy, Borowar shall fumish to
Lander a certified capy of such policy, together with an original Evidence of Insurance (Acord Form 28)
indicating that Lender (and its successors and/or assigns) is an insured under such policy In regard to the
Property and showing the amount of coveraga apportioned to the Prapetty which coverage shali be in an
amount sufficient to satisfy the requirements hereof. Not lass than thirty (30) days prior o the expiration
dates of each palicy required of Borrower hereunder, Borrower will deliver to Lender a renewat policy or
policles marked *premium paid® or accompanied by olher evidence of payment and renewal satisfactory
to Lender; and in the event of foreclosure of this Security Instrument, any purchaser or purchasers of the
Property shall succeed to all rights of Borrower, including, without [imitation, any rights to unearmed
premiums, in and 1o all insurance policles assignad and delivared to Lender pursuant to the provisions of
this Section 1.07.

{¢) Notwithstanding the foregoing, at any time while any amounts remain cutstanding under
the Loan, upon the written raquest of Lender, Borrower shall be raquired to maintain such insurance as
may from time to time be required under Lender’s then current undarwriting guidelines,

1.08  Payment of Premlums. If Lender shall collect and Bosrower shall pay in full Impounds
for premiums in aceordance with the provisions of Seclion 1.04 above, Borrower shall be deemed t¢ have
“pald” tha premiums for the purposes of this Seclion 1.08. In the event Barrower falls {o provide, maintain,
keep In forca or dellver to Lender the policies of insurance required by this Security Instrument or by any
Loan Document, Lender may (but shall have no obligation ta) proctire such insurance or singla-interest
insurance for such risks covering Lender's interest, and Borrower will pay all premiums therson and
reimburse Lender for all amounta paid or incurred by Lender in connection therewith promptly upon
demand by Lender, and until such payment is mada by Borrower, the amount of all such premiums shall
ba added to the principal amount of the Loan and shall bear Interest at the Dafaull Rate.

1.00  Casualties; Insurance and Condemnation Praceeds, In the avent of a casually of a

taking by eminent domain, the fallowing provisions shall apply [n connection with the Restoration (defined

below) of the Property:

: (a) If the Property shall be damaged or destroyed, in whole or in par, by fire or other
casualty, or if the Property or any portion thersof Is taken In any condemnation or eminent domain
proceeding, Borrower shall give prompt nolice of such damage or taking to Lender and shall promptly
commenca and diligently prosecute the completion of the repalr and rastoration of the Property as nearly
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as posslble te the conditian the Property was in immediately prior lo such fice or other casually or taking,
with such alterations as may be approved by Lender (the “Restoration™). -

(b) The tarm “Net Proceeds” for purposes of this Section 1,09 shall mean: (i) the net amount

of all Insurance proceeds under the policies carried pursuant to Section 1.07 hereof as a result of such

damage or destruction, after deduction of Lender's re¢asonable costs and expenses (Including, without -

limltation, attorneys' fees), if any, in collecting the same, of (il) the net amount of all awards and payments
recelved by Lender with respect (o a taking referencad in Section 1.17 hereol, after deduction of Lender's
reasonable costs and expenses (Including, without limitation, attorneys’ fees), if any, k collectling lhe
same, whichaver the case may be. If {i) the Net Proceeds do not exceed $500,000 (the “Net Proceeds
Avalfabllity Threshold™); (ii)the costs of completing the Restoralion as reasonably estimaled by
Borrower shall be less than or equal to the Net Proceeds; (lil) no Event of Defaull exists under the Note,
this Security Instrument or any of the other Loan Dacuments; (iv) the Property and the use thereof after
the Restoration will be in compliange with, and permitted under, all applicable zoning laws, ordinantes
rules and regulations (including, without limilation, laws relating to legal nonconforming structures or uses
and all applicable Environmental Laws; (v) (A) If the Net Proceeds are insurance proceeds, less than
twenty-five percent (25%) of the total floor area of the Improvements has beeh damaged or dastroyed, or
rendered unusable ss a result of such fire or other casualty; or (B) if the Net Proceeds are condemnation
awards, less than 25% of the Property Is taken, such Property that is taken Is located along the parimeter
or periphery of the Property, no portian of the Improvements. Is located on such Property, and such laking
does not materlally impalr access lo the Property; and (vl) Lender shall be satisfied that any operating
deficits, Including, without limitation, all scheduled payments of principal and interest under the Note
which will ba incurred with respect to the Property as a resull of the occurrence of any such fire or other
casualty or taking, whichaver the case may be, will be covered out of (1) the Net Proceeds, or (2) other
funds of Borrower, then the Net Proceeds will be disbursed directly to Borrower for Restoration,

() if the Net Froceads are greater than the Net Proceads Availabilily Threshald, such Net
Proceeds shall, subject to the provisions of the Leases that are superior to the lien of this Sacurity
Instrument or with respect to which subordination and non-disturbance agreements binding upan Lender
have been entared Into and such subordination and non-disturbance agreements apply to the deposits of
Nat Proceeds, ba forthwith paid to Lender to be held by Lender in a segregated account to be made
?vallable to Barrower for the Restoration in accordanca with the provigions of this Subsaction 1.08(c).

The Net Praceeds held by Lender pursuant to Subsection 1.09(c) hereof shal be made
available to Borrower for payment or reimbursement of Borrower's expenses in connecllon with the
Restoration, subject to the following conditions:

1) no Event of Default exists under tha Nots, this Security Instrument or any of the
other Loan Documents;

(2) Lender shall, within a reasonable period of time prior 1o 8 request for an initia!
dishurse¢ment, be furnished with an estimate of the cost of the Restoration accompanied by an
Independant archilact's opinion basad on due profassional Investigation as to such costs and appropriate
plans and specifications for the Restoration, such plans and specifications and cost estimates to be
subject to Lender's approval, not to be unreasonably withhetd or delayed;

{3} the Net Proceeds, together with any cash or cash equivalent deposited by
Borrower with Lender,.are sufficient to cover u_'ne cast of the Restoration as such costs are certified by the

independent architect;
(4) . NetPraceeds are less than the outstanding principal baiance of the Note;

(5) (A) If the Net Proceeds are insurance proceeds, less than sixty percent (80%) of
the total ficor area of the Improvements has been damaged or destroyed, or rendered unusable 83 a
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result of such fire or other casually; or (B} if the Net Praceeds are condemnation awards, less than 25%
of the Property is taken, such Properly that Is taken Is located along the perimeter or periphery of the
Property, no portion of the Improvemants is kcated on such Properly and such taking does not materially
impair access to the Propenty;

(6) Lender shall be satisfied that any operating deficits, including, without limitation,
all scheduled payments of principal and interast under the Note which will be incurred with respect o the
Property as a result of the occurrence of any such fire or other casuatity or taking, whichever the case
may be, will be covered out of (1) the Net Proceeds, or (2) other funds of Borrower; )

Lender shall be satisfied that, upon completion of the Restoration, the gross cash
flow and the net cash flow of the Property will be restored to.a level sufficlent to cover all camrying costs
and operaling expenses of the Property, including, without fimitation, debt service on’ the Note at a
coverage ratio (after deducting all required raserves as required by Lender from net operating income) of
af least 1.20 to 1.0, which coverage ratio shall be determined by Lender on the basis of the Applicable
Interest Rate (as defined in the Note);

) (8) the Restoration can reasonably be completed on or before the earliest to occur of
(A) six (6} months prior to the Maturlty Date (defined in the Note), (B) the earliest date required for such
completion under the terms of any Major Leases (defined below) and (C) such time as may be required
under applicable zoning law, ordinanca rule ar regulation In order lo repair and restore the Property to as
nearly as possible the condition it was in immediately prior to such fire or other casually or to such taking,
as applicable;

- (9) the Property and use thereof after the Restoration will be in compliance with, and
pemitted under, all applicable zoning laws, ordinances, rules and regulations Including, without fimitation,
laws relating to legal noncenforming structuras or uses and all applicable Environmental Laws; and

(10}  each Major Lease In effect as of the date of the occurrence of such fire or other
casualty shall remain in-full force and effect during and after the completion of the Restoration without
abatement of rent beyond the time required for Resloration.

For purposes hareof, the term “Major Lease” shall mean (i) any Lease which (A) provides for rental
{ncome representing ten percent (10%) or more of the total rental income for the Property, (B) covers ten
percent (10%) or mara of the total space at the Property, in the agaregate, or (C) provides for a lease
term- of more than ten (10} years including options to renew and (i} any Instrument guaranteeing or
providing credit support for any Major Lease.

(d) The Net Proceads held by Lender until disbursed in accordance with the provisions of-

this Section 1.09 shall constitule additional security for the Secured Obligations. (f Borrower is entitted to
Net Proceeds pursuant to the terms hereof, the Net Procgeds (other than the Net Proceeds pald under
the policy described in Section 1,07(a)(3) hereof for loss of rents or business interruption) shall ba
disbursed by Lender 1o, or as diracted by, Borrower, in an amount equal to the costs actually incurred
from time to time for work in place as part of the Restoration less customary retainage from fime to time
during the course of the Resloration, not more frequently than once per mionth, upon receipt of evidence
satisfactory to Lender that (A) all materials Installed and work and labor performed {except to the extant
that they are to be paid for out of the requested dishureement) in conneclion with the Restoration have
been paid for In full, and (B) there exist no notices of pendency, stap orders, mechanic's or materialman's
liens or notices of Intention to file the same, or any other liens or encumbrances of any nature whatsoever
on the Property arising out of the Restoration which have not either been fully bonded and discharged of
record or in the alternative fully insured to the satisfaction of Lender by the title company Insuring the lien
of this Security Instrument. The Net Procesds paid under the policy described In Section 1,07{a)(3) shali
be disbursed by Lender to pay for debt sarvice under the Loan, to pay other expenses: incurred by
Borrowar In connection with the ownership and operation of the Property, and the remainder theraof, to,
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or as diracted by, Borrower to pay for the cost of the Restoration in accordance with this Section 1.09(d).
Final payment shall be made after submission to Lender of all licenses, permits, certificates of occupancy
and other required approvals of governmental authorization having jurisdiction and Casually Consultant's
{defined befow) cerlification thal the Restoration has been fully completed.

(e) Lender shall have the use of the plans and specifications and all pemnits, licenses and
approvals required or obtalned in connection with the Resloration. ‘The Identity of the contractors,
subcontractors and materialmen engaged in the Restoration, as well as the confracts under which they
have bean engaged, shall be sublect to prior review and acceptance by Lender and an Indopendent
consulting’ engineer selected by Lender (tha “Casualty Consultant”), such acceptance not io be
unreasonably withhekd or delayed, All costs and expenses incurred by Lender in connection with making
the Net Proceeds available for the Restoration, including, without limitation, attorneys' fees and
disbursements and the Casually Consultant's fees, shall be paid by Borrower,

(4] If at any time the Net Proceeds or the undisbursad balance thereof shall not, in the
feasonable opinion of Lender, be sufficlant 1o pay in full the balance of the costs which are estimated by
the Casualty Consultant 1o be incurred in connection with the completion of the Restoration, Borrower
shall deposit the deficlency in immediately avaliable funds (the “Net Proceeds Deficiency”) with Lender
before any further disbursement of the Net Proceeds shall be made. The Net Proceeds Deficiency
deposited with Lender shall be held by Lender and shall be disbursed for costs actually Incurred in
connaction with tha Restoration on the same conditlons applicable to the disbursement of the Net
Proceeds, and until so disbursed pursuant to this Section 1.08 shall constitute additional security for the
Secured Obligations. .

: (9) Unless an Event of Default exists, Borrower shall settle any insurance claims with respect
10 the Net Proceeds which in the aggregate are fess than the Net Proceeds Availability Threshold,
Lender shall have the right to participate In and reasonably approve any settlament for insurance claims
with respect to the Net Proceeds which In the aggregate are greater than the Net Proceeds Availability
Threshold, If an Event of Default exists, Borrower hereby [rrevocably empowers Lender, at Lender's sole
election, in the name of Borfower as its true and lawiu! attorney-in-fact, to file and prosecuta such claims
and to collect and to make receipt for any such payment, Notwlthstanding the foregoing, Lender's fallure
to file 'and prosecute any such claims shall not diminish or impalr Lender's rights and remedies against
Borrower under the Loan Documents. If the Net Proceeds are received by Borrower, such Net Proceeds
shall, until tha completion of the related work, be held in trust for Lender and shall be segregated from
;t:ler ffunt.is of Barrowar to be used ta pay for the cost of the Restoration in accordance with the teims

reof,

(h) The excess, If any, of the Net Proceeds and the remaining balance, if any, of the Net
Proceeds Deficisncy deposited with Lender after (i) the Casualty Consultant certifies to Lender that the
Restoration has been completed in accordance with the provisions of this Section 1.08, and (ii} the recelpt
by Lender of evidence safisfactory to Lender that all costs incurred in connection with the Restoration
have been paid in full and all required permits, licensas, certificates of occupancy and other required
approvals of governmental authorities having jurisdiction have been Issued, shall be remitted by Lender to
Borrower, provided no Event of Defaull shall have occurred and shall be continuing under the Note,. this

- Security Instrument or any of the other Loan Documents.

M All Netl Proceeds not required (i} ie be made available for the Resloration er (if) to be
relurned lo Borrower as excess Nat Praceeds pursuant to Subsection 1,09(h) hereof shall be retained
and applied by Lender toward the payment of the Secured Obligaiions whelher or not then due and
payable In such order; priority and proportions as: Lender shall determine, wilhout Prepayment Charge,
or, st Lender’s sale election, the same shall be pald, elther in whole or In part, to Borrower, If Lender
shall receive and retain Net Proceeds, the lien of this Sacurity Instrument shall be reduced only by the
gm?unéo received and retained by Lender and actually applied by Lender In reduction of the Secured

bligations,
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1,10  Assignment of Pallcles Upan Foraclosure. In the even! of foreclasure of this Security
instrument or other transfar of tille or assignment of the Praperty in extinguishrment, in whole or in part, of
the debt secured hereby, all right, title and interest of Borrower In and lo all policies of insurance required
by Section 1.07 heraof shall inure to the benefit of and pass te the successor in interest lo Berrower or

the purchaser or grantee of the Praperty,
1.11  Indempiflcation; Subrogation; Walver of Offset,
(a) Notwithstanding any other provisions of this Security’ Instrument, Lender is not

undertaking any obligations, nor shall Lender have any obligations, under the Leases; or with respect te
agreements, contracts, cerlificates, instruments, franchises, permits, licenses and other items which are

part of the Propery, if Lender or Trustea is made a party to any liligation concerning the Nots, this’

Security Instrumant, any of the Loan Documents, the Property or any patt thereof or interest therain, or
the occupancy of the Property by Borrower, then Borrower shall indemnify, defend and held Lender and
Trustee harmiess from all liability by reason of sald litigation, including, without limilation, -attorneys’ fees
and expenses incurred by Lender or Trustee as a result of any such litigation, whether or not any such
litigation is prosecuted to Judgment, Lender and Trusiee may employ an attorney or attorneys selecled
by it to protect its rights hereunder, and Borrower shall pay to Lender and Trustes attorneys' fees and
costs incured by Lender and Trustee,

(b) Borrower waives any and all right to claim or recover against Lender, Trustes, or thelr
respaclive officers, employees, agents and representatives, for loss of or damage fo Borrower, the
Praparty, Borrower's property or the property of othars under Botrower's cantrol from any cause insured
against or required to be insuced against by the provisions of this Security ingtrument.

(c) All sums payable by Borrower pursuant to this Security lnstrumem or the Note shall be
paid without notice, demand, counterclaim, seloff, deduction or defense and without abatement,

“suspension, deferment, diminution or reduction. and the obligations and llabilities of Borrower hereunder

shall in no way be released, discharged or otherwise affected (excapt as expressly pravided herein) by
reason of: {i} any damage to or destruction of or any condemnation ar similar taking of the Property or any
part thereol; (i) any restriction or prevention of or interference by any third party with any use of the
Property or any part thereof; (lli) any litle defect or encumbrance or any eviction from the Propary, the
Improvements or any par thereof by tile paramount or otherwise; (Iv) any bankruptcy, insolvency,
reorganization, composition, adjustment, dissolutlon, liquidation or other like proceeding relating fo

. Lender, or any action taken with respect fo lhis Security Instrument by any trustee or recelver of Lender,

or by any court, in any such proceeding; (v) any claim which Borrower has or might have against Lender;
{vi) any defaylt or failure on tha part of Lender to perform or comply with any of the terms hereof or of any
other agreemant with Borrower; or (Vi) any other occurrence whatsoaver, whether similar or dissimilar to
the foregoing and whether.or not Borrower shall have notice or knowledge of any of the foregoing.
Except as expressly provided hereln, Borrower waives all rights now or hereafler conferred by statute or
otherwise to any abatement, suspension, deferment, diminution or reduction of any sum secured hereby

and payable by Borrower,

1.12  Utillties, Borrower shall pay or shall cause to be paid when due all utility charges which
ara Incurred by Borrower for tha benefit of the Property and all other assessments or charges of a similar
nature, whether or not such chargas are or may becoma liens thereon, _

1,13 Actions Affecting Property. Borrower shall pramptiy give Lender writtan notice of, and
shall appear in and contest, any action or proceeding purporting to affect the Property or any porlion
thereof or interest therein, or the security of this Security Instrument or the rights or powers of Lender or

"Trustes; and shall pay all costs and expanses, including, without fimitation, the cost of evidence of title

and attorneys' fees, in any such action or proceeding In which Lender or Trustee may appear.
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1.14  Actions by Trustee or Lender to Preserve Property. Il Borrower (ails to make any
payment or fa do any act as and in the manner provided in any of the Loan Documeants, Lender andfor
Trustse, each at lts own election, without obligation so to do, without releasing Borrower from any
obligation, and without notice to or demand upon Borrower, may make or do the same In such manner
and to such extent as either may deem necessary to protect the security hereof. In connection therewith
{withaut limiting their general powers, whether conferred hereln, in any other Loan Documents or by law),
Lender and Trustea shall have and are hereby given the right, but not the obligation, (i) to enter upon and
take posseasion of the Property; (i) to make additions, alterations, repairs and Improvemants (o the
Praperty which they or either of them may consider necessary or proper o keep the Property in goad
congition and repair; (i) to appear and participate in any action or procesding affecting or which may
affect the Property or any portion thereof or interest therein, the security of this Security Instrumant or the
rights or powers of Lander or Trustee; (iv) to pay, purchasae, contest or compromiee any encumbrance,
claim, charge, lien or debt which in the judgment of eilher may affect or appears o affect the security of
this Security Instrument or be prior or supsror hereto; and (v) In exercising such powsrs, to pay
necessary expensas, Including, without limitation, attorneys’ fees and cosis or other necessary or
desirable consultants; Bofrower shall, immediately upon demand therefor by Lender and Truslee or
elthar of them, pay 1o Lender and Trustee an amount equal o all respective costs and expenses incurrad
by such parly in connection with the exerclse of the foregoing rights, including, without limitation;, costs of
evidence of litle, court costs, appraisals, surveys and raceiver's, trustee's and attorneys' fees and costs
and axpensas, together with Inferest theraon from the date of such expenditure at the Default Rale,

115 Transfers; Due On Sale/Encumbrance,

(@) Lender Reliance. Borrower acknowledges that Lender has examined and refied on the
experience of Borrower or its general partners, managing partners, managing members, principals or any
direct or indirect legal or beneficial owner of Borrower in owning and operating properiies such as the
Property in agreeing to make the Loan, and will continue to rely on Borrower's ownership of the Property
as a means of maintaining the value of the Property as security for payment and performance of the
Secured Obligations. Borrower acknowledges that Lender has a valid interest in maintaining the value of
the Property s0 as to ansure that, should Borrower default in the payment or the performance of the
Secured Obligations, Lender can recover the Secured Obligations by a sals of the Froperty,

{b) Transfer Definltions. For purposes of (his Section 1,15, an "Affillated Manager” shall
mean any Property Manager in which Borrawer, any Guarantor (as hereinafter dafined) or any indemitor
has, directly or indirectly, any legal, beneficial or economic interest; a "Restricted Party® shall mean
Barrower, -any Guarantor, any Indemniter, or any Alffiliated Manager or any shareholder, partner, member
or non-member manager, ar any direct or indirect legal or beneficial owner of Borrower, any Guaranlor,
any Indemnitor, any Affillated Manager or any non-member manager; a “Sale* shall mean & voluntary or
Involuntary sale, conveyance or transfer of a legal or beneficial interest; and a “Pledge” shell mean &
pladge of or grant of a security interest in & legal or beneficial inlerest; the term “control® means the
possesslon, directly or indirectly, of the power to diract or cause the direction of managemant, policles or
activities of a person or enlily, whether through ownership of voting securities, by contract, by operation of
law, or otherwise,

() " No Sale/Encumbrance,

(1) Except as Is set forth below In Section 1.15(d) with respect to Pemitted
Transfers (as hereinalter defined), Borrower shall not sell, convey, mortgage, grant, bargain, encumber,
pledga, assign, grant options with respact to, or otherwise transfar or dispose of (directly or indirectly,
voluntarily or involuntarily, by operation of law or olherwise, and whether or not for consideration or of
record) the Property or any part thereof or any legal or beneficlal interest therein or parmit a Sale or
Pladge of an interest in any Reslricted Party (collectively a “Transfer’), without the prior written consent
of Lender, which consent may be withheld at Lender's sole election, regardless of whether the conditions
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sel forth in Subsection 1.15(e) heraof have been satisfied. Without limiting the forégolng. there shall be

no subordinate financing placed on any portion of the Property.

{2) A Trensfer shall Include, without limitation: (i} an Installment sales agreement
wheorein Borrower agrees to sell the Property or any part thereof for a price to be pald in instaliments; (ii)
an agraement by Borrower leasing all or a substantial part of tha Propenty for other than actual occupancy
by & space tenant thereunder or a sale, assignment or other transfer of, or the grant of a security interest
in, Borrower's right, lille and interest in and to any Leases or any Rents; (IiY) if a Restricted Party Is a
corporation, any marger, consolidation, Sale ar Pledgs of such corporation’s stock or the creation or
lssuance of new stock in such corporation; (Iv) If 2 Restricted Party is a limited or general parinership or
joint venture, any merger or consolidation or the change, remoaval, resignation or addition of any general

pariner or joint venturer, or the ‘Sale or Pledge of the partnérship interest of any limited pariner, general

pariner or joint venturer, or the Sale or Pledge of any profils or proceeds relating o such parinership
interest, or the crealion or issuance of new partnership interests; (v) If a Restricted Parly is a limited
liability company, any merger or consolidation or the change, removal, resignation or addilion of any
managing member or non-member manager (of if no managing membear or non-member manager, any
member) or the Sale or Pledge of the membership interest of any member or any profits or proceeds
relating 1o such mambership interest, or the creatlon or Issuance of new membership Interests; (vi) If a
Restricted Party Is a trust or nominee lrust, any merger or eonsolidation or the Sale or Pladge of the legal
or beneficlal interests in such Restricted Party or the creation or issuance of new legal or bensficial
interests; (vii) the removal of the Property Manager (including, without limitation, an Affillated Manager)
other than in accorgence with Section 1.02 hereof; and. (viil) without fimitation to the foragoing, any Sale
or Pledge by any person or entity which directly or indirecily controls Borrower of its direct or inditact
controlling interest in Borower.

() Permitted Transfers.

(1) Notwithstanding the provisions of Sections 1,15(b) and (c) hereol, the following
Iransfers shall not be deamed to be a Transfer: (i) transfers by devise or descant or by operation of law
upon the dealh of 2 member, partner or shareholder of a Restriclad Parly (“Transfer Upon Death");
{ii) the Sale, in ane or a series of transactions, of not more than forty-nine percent {49%) of the stock In a
Restricted Party; (iii} the Sale, in one or a saries of transactions, of not more than forty-nine percent (49%)
of the iimited partnership Interests or non-managing membership interests, as the case may be, In a
Restricted Party; (iv) inter vivos and testamentary transfers of tha lagal or beneflcial interests (inciuding,
wilhout limitatlon, stock, partnership interests and membership interests) in & Reslricted Party (A) o an
existing owner of a legal or beneficial Interest (including, without limitation, a shareholder, limiled pariner,
general partner, joint venturer or member) in such Resticted Party on the date hereof (an *Existing
Owner”), (B) to a lineal descendant or spause of an’ Existing Owner, (C) to a trust, the beneficiary of
which is (and so long as any part of the Ldan rentaing unpald continues to be) an Existing Owner or @
lineal descendant or spouse of an Exisling Owner, or (D) to 8 comoration, limited or general partnarship,
limited liabllity company or other legal entity which is {(and 56 long as any part of the Loan remains unpalid
conltinues to ba) wholly cwnad and controlled by an Exlsting Owner; and (v) pursuant to Leases for which
Lender's consent is not required in accordance with the provisions of Section 1.26 (b) hereof.
Nolwithstanding the introductory ¢lause of this paragraph, the transfers described in clauses (i) through
(iv) inclusive of this paragraph (collectively, “Permitted Transfers™) shall be subject to Lender's prior
written consent, which consent Lender shall provide upon satisfaction of the conditions set forth in
Subsection 1.15(e) hereof,

{e) Conditlons Precedent. Lender's consent to any Transfer/Permitted Transfer, regardiess
of whether Lender has consented 10 any previous Transfer/Permitted Transter, is subject to satisfaction of
the foliowing conditions precedent: _ : :

. (§)] Lender shall have received, In the case of a voluntary Transfer/Permitted
Transfer, at |east thirty (30) days prior wriiten notlce of the Transfer/Permitied Transfer, and, in the case
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of Transfer(s} Upon Death, within thity (30) days after such Permitted Transfer (collectively, the
"Permitted Transfer Notice Deadline”), together with copies of such documents and information relating
to the Transfer/Permitted Transfer as Lender may request, including, without limitation, the Sale
documents (including, without limltation, purchase/sale agreement, iIf any), the terms and structurs of the
Sale and the nature and structure of the Sale (including, without limitation, debt/equity structure, if any);

©(2) Ona of the following is satisfied; (I) the Transfer/Parmitted Transfer shall not
result in a change in the control of any Restricted Party or a changa In the control or management of the
Borrower and the Property; (ii), in the altemative, the parson(s) or entity(ias) proposed fa assume control
of such Restricted Party and the person(s) or entcty(les) proposed to assuma control and management of
the Borrower andfor the Property shall be acceptable to Lender in &ll respects (Including, without
limitation, financial condition, credit history and management ability/experience and ather relevant criteria,
all as determinad by Lender); or (lif) in the casa of Transfer(s) Upon Death, the person(s) or entity(ies) to
assume control of such Restricted Party andfor the person(s) or entity(ies) to assume control and
management of the Borrower and the Property shall be acceptabla to Lender in Lender's commerclally
Teasonable discretion and In the event any of the foregoing propased person(s) or entity(les) described in
this Subsection 1.15(e)(2)(iil) are not acceptable to Lender in the manner descrbed herain, Lender shall
provide a reasonable opportunity (not to exceed thity (30) days from the expiration of tha Permitted

‘Transfer Notice Deadline In the case of Transfer(s) Upon Death) for substitute person(s) or entity(ias),

acceptable to Lender in tha manner described in this Subsection 1.15(e)(2Xill). to be provided {such
substitute person(s) or entity(les) may include a third-party property msnager (o operata the Praperty if
Lender requires in ils commercliatly reasonable discretion);

(3) the TransferfPermitted Transfer shall not release any Guarantor of !ndemnitor or
their respective estates from their respective obligations under the Loan Documaents;

4) the Transfer/Permitted Transfer shall nol release the Borrower from its
obligations under the Nole, this Security Instrument, or any other Lean Documents;

{5) the Transler/Permitted Transfer shall not have any adverse effect either on the

Borrawer's compliance with tha provisions of this Security [nstrument, including, withaut limitation, Section

1.29 (captioned “Single. Purpose Eatity") and Section 1.30 (captioned “ERISA") hereof, or on the

garrowers status as a continulng legal entity liable for the payment and performance of tha Secured
bligations;

(6) Borrower shall pay all of Lender's cosis and expenses, .including, withoul
limitation, attorneys' fees and costs, and title insurance costs (if any).

0] Lender's Rights. ‘Lender reserves the right lo condition any consant required hereunder
upon a modification of the terms heraof (excluding a modification of the interest rate, amortization term,
maturity date, or payment schedule) and on an assumption of the Note, this Security Instrument and the
other Loan Documents as so madifled in connection with the proposed Transfer, payment of an
assumption fee (except with respact {0 Permiited Transfers) of one parcent (1%) of the principal balance
of the Note (the “Assumption Fee*), payment of a $2,000.00 processing fee (the “Processing Foe"),
payment of expenses Incurred by Lender (including attorneys' fees) in connection with any proposed
Transter (the “Transfer Expenses”), the approval by a Rating Agency (defined below) of the proposed
transferee, and such other conditions and legal opinions as Lender shall determina to be in the interest of
Lender, If the holdar of the Note shall be a *real estate morigage investment conduil” or "REMIC" (as
such terms are defined in Section 860D of the United Siates Internal Ravenue Code, as amended, and
any related United States Treasury Depariment regulations) (the “REMIC Trust®), such oplnions shall
Include, without timitation, an opinlon of counsel in form and substance satisfactory lo Lender, from
counsel approved by Lender, stating that the tax qualification and status of the REMIC Trust as a REMIC
will net be adversely affected or Impaired as a result of such modification or assumption. The Transfer
Expenses and the Processing Fee shall be payable by Borrower whether of not Lender consents Lo the
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Transfer. Lender shall not be required to demonstrate any actual impairment of its securily or any
increased risk of defaull hereunder in order to declare the Secured Obligations immediately due and
payable upon a Transfer withou! Lender's consent. Any Transfer made in contravantion of this Section

1.15 shall be nulf and void and of no force and effect. - The provisions of this Section 1.15 shall apply to’

every Transfer regardiess of whather voluntary or not, or whethar or not Lender has consented to any
previous Transfer.

. (9) Assumption and Release. - Provided that no Event of Defauli shall have occurred and
shall be continuing, Lender shall consent to a sale of the Property and essumption of the Laan by the
purchaser [iransfaree) and the release of Borrower from liabllity under the Loan, except for any liabllity
arising or accruing prior to the closing of said assumption, upon (1) Borrower's completion of an
assumptlon application in such form as Lender may require from time to time, (2) Lander's review and
approval, which approval shall not be unreasonably withheld, of the creditworthiness and other
qualifications of the proposed transferee (including, without limitation, the develnpment, business or
management expertise of the proposed transferee, if deemed relevant under tha circumstances by
Lender in its good faith judgment) under Lender's underwriting criteria at the time of sald essumption, (3)
the execution by the transferge of an assumption agreement In such form as Lender may require from
time to tima, and (4) paymant to Lender of the Assumption Fee, the Processing Fee and the Transter
Expenses, in addition, in conpection with sald assumption, but subject to all of the conditions teferred ta
above In this Subsection 1.15(g), Lender shall consent to the ralease of the Guarantor and [ndemnitor,
except for any liability arising or accruing prior to the closing of said assumption, provided that Lender
approves in weiting substitute guarantor(s)/indemnitor(s) acceptable to Lender In its sole discretion In
terms of creditworthiness and other qualifications under Lender's underwriting criteria at tha time of said
assumption, and further provided that such substilute guarantor(s)indemnitor(s) execute guaranties
and/or indemnities in form and content acceptable to Lender.

1.16 . Survival of Warranties. Nolwithstanding any investigation of the Praperty, Borrower,
Guarantor or indemnitor by Lender, Borrower acknowledges: (a) that In accepling the Nole, this Securlly
instrument and the other Loan Documents, Lender is expressly and primarily relying on the truth and
accuracy of the representations, warranties and covenants of Borrower, Guaranlor and Indemnitor
contained In any loan applicalion {a “L.oan Application") or made to Lender in connection with the Loan
or contained In the Loan Documents or incorporated by reference thereln (the “Warranties™); (b) that
such reliance existed on the part of Lender prior to the date hereof; (c) that the Warranties are a material
inducement to Lender in making the Loan; and (d) that Lender would not make the Loan in the absance
of the Warrantles, - All Warranties shall suivive tha exacution and delivery of this Security Instrument and
shall ramain continuing obligations, representations, wanranties and covenants of Borrower 5o leng as
any portlon of the Secured Obligations remain outstanding.

147 Eminent Domaln; Condemnation, Borrower shall promptly give Lender nolice of the
actual or threatened commencement of any condemnation of eminent domain praceeding and shall
deliver 1o Lender coples of any and all papers served in connection with such proceedings,
Notwithstanding any taking by any public or quasi-public authority through eminent domain or otherwise
(Including, without limitation, any transfer made in lieu of or in anticipation of the exercise of such taking),
Borrower shall contlinue to pay and peiform the Secured Obligations at the time and in the mannor
previded for its: payment and. performance in the Note and In this Security Instrument and the Secured
Qbligations shall not be reduced until any award or payment therefor shall have been actually received
and applied by Lender, after the deduction of expensas of collection, to the reduction or discharge of the
Secured Ohifigations. Lender shell not be limited (o the interest paid on the award by the condemning
authority but shall be entitied to recelva out of the award Interest &t he rate or rates provided in the Nate,
Borrawer shall cause the award or paymant made in any condemnation or eminent domain proceeding,
which is payable to Borrower, to be applied In accordance wilh Section 1.09 heraof. In the event
Borrawer is not entitled to any award or payment pursuant {0 Section 1.09 hereaf, Borrower shatl cause
the award. or payment to be pald directly to Lender, Lender may apply the award or payment to the
reduction or discharga of the Secured Obligations whether or not then due and payable, If the Property is
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sold, through foreclosure or otherwise, prior to tha receipt by Lender of the award or payment, Lender
‘shall have the right, whether or not a deficiency judgment on the Note (to the extent permitted in the Nate
or herein) shall have been sought, recovered or denled, to recaive the award or payment, or a portion
thereof sufficient to pay the Secured Obligations. If in the evant of a total condemnation the award or
payment is not sufficlent to repay the Nota in full, Borrower shall immediately pay any remaining balance,
logather with all accrued Interast therson, Nothing hereln shall be construed fo cure or waive any Event
of Defaull or notice of default hereunder or under any other Loan Document or invalldate any act done
pursuant to such notice,

118  Additional Security. No other securlty now existing, or hereafter taken, to sacure the
Secured Obligations shall ba impaired or affected by the execution of this Securily Instrument and all
additional security shall be taken, considered and held as cumulative, The taking of additional security,
execution of partial releases of the security, or any extension af the time of payment of the Secured
Obligations shall not diminish the force, effect or lien of this Security Instrument and shall not affect or
impair the liability of any maker, surety or endorser for the payment of the Secured Obligations. In the
event Lender at any time holds additional security for any of the Secured Obligations, t may enforca the
sale thereof or otherwise realize upon the same, at its option, elthar before, concurrently, or after a sale is
made hereunder.

1.19  Property Use, The Property shall be used only for multi-family/apartment use and uses
Incidental thersto, and for no other use without the prior written consent of Lender,

1.20 - Successors and Assigns, Without in any way linlting or affecting the provisions of
Sectlon 1,15 hereof, this Security Instrument applies to, inures to the benefit of and binds all parties
hereto and their respective helrs, legatees, devisees, administrators, executors, successors and assigns.
The term “Lender” shall mean the owner and halder of the Note, whether or not named as Lender hareln.
In exercising any rights hereunder or taking any actions provided for herein, Lendar may act thrcugh its
employeas, agents, independant contractors or servicers authorized by Lender.

1.21  Inspections. Lender, or ils agents, representatives or employees, are autharized ta

‘enter at any reasonable time (and with due regard for rights of tenants) upon or in any part of the Property

for the purpose of inspacting tha same .and for the purpose of performing any of the acls Lender is
autharized to perform hereunder or under the terms of eny of the Loan Documents. Without limiting the
generality of the foregoing, Lender shali have the same right, power and authorily to enter and inspact the
Property, and the right to appoint a recelver on an ex parte basis, {o enforce this right to enter and inspect

the Property.
1.22 {RESERVED.)

1.23  Lender's Powers. Without affacting the liabllity of any alher person liable for the
payment of any obligations herein mentioned, and without affecting the lien or charge of this Security
Instrument upon any portion of the Property not then or therelofore released as securily for the Rull
amount of all unpald obligations, Lender may, from time (o time and withaut notice (i) release any person
80 liabfe, (i) extend the maturty or alter any of the lerms of any such abligation, (i) grant other
Indulgences, (iv) release or reconvey, or cause (0 be released or reconveyed at any time at Lender's
option any parcal, portian or afl of the Property, (v) take or release any other or additional security for any
obligation herein mentioned, or (vi) make other srrangements with debtors In relation thareto.

1.24 = Books and Records; Financlal Statements,

(a) Borrower, any Guarantor and any Indemnitor shall keep (and Borrower shall cause any
Guarantor and any Indemnltor to keep} adequale books and records of account In accordance with
generally accepted accounting principles (“GAAP®), or in accordance with other methods acceptable to
Lender, conslstently applied and furnish to Lander;
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1) quarterdy and annva! (or, If requested by Lender and the Loan has not yet besn

securltized or sold as a whole loan, monihly) certifed rent rolls signed and dated by Borrower
accompanied by an officer's cerlificate, detailing the names of all tenants of the Improvements, the
portion of improvements occupied by each tanant, the base rent and any other charges payable under
each Lease and the term of each Lease, including the explration date, the extent to which any tenant is in
default under any Lease, and any other information: as is reasonably required by Lender, within twenty
(20) days after the end of each calendar month, thirty (30) days after the end of each fiscal quarter or
sixty (80} days after the close of each fiscal year of Borrower, as applicable;

(2) quarterly and annual (or if requested by Lender and the Loan hes not yet been
securitized or sold as a whole loan, manthly) operating statements of the Property, prepared and certified
by Borrower in the form required by Lender or, if required by Lender after sn Event of Default;, an audited
annual operating statement prepared and certified by an indepsndent certified public accountant
acceptable 1o Lender, detaling the revenues received, the expenses incurred and the net Gperating
income before and after debt servica (principal and interest) and major capital improvements for each
month and containing appropriate year to date informatlon, within twenty (20) days after the end of each
calendar month, thirty {30) days after the end of each fi scal quarter or sixty (60) days after !he closa of
each fiscal year o Borrower, as applica bla;

(3). - annual {or if requested by Lender and the Loan has not yet been securitized or

" sold as a whole Loan, quarterly) balance sheets and profit and losg statements of Borrower, any

Guarantor and any (ndemnitor in the form required by Lender, prepared and certified by the respective
Borrower, Guarantor and indemnitor or, if required by Lender aftar an Event of Default, sudited financial
statements prepared by an independent certified publi¢ accountant acceptable to Lender within thirly (30)
days after the end of each fiscal quartar or sixty (60) days after the close of each fiscal year of Borrower,
Guarantor and Indemnitor, as the case may be; and

4) an annual operaling budget presented on a monthly basis consistent with the
annual operating statemment described above for the Property, including cash flow ptojections for the
upcoming year, and all proposed capltal replacements and improvements at least fifteen (15) days prior
to the starl of each fiscal year. _

(5) INTENTIONALLY OMITTED,

{b) Upon request from Lender, Bon'bwer. sny Guarantor and any Indemnitor shall furnish
{and Borrower shall cause any Guarantor and any Indemnitor to furnish) in a timely manner to Lender:

m if the Property is used for multl-family residential use, a property management
report for the Properly, showing the number of inquiries made and/or rental applications received from
tenants or prospective tananis and deposits received from tenants and any other information requestad
by Lender, in reasonable detaill and cerdified by Borrower (or an officer, general partner, mamber or
principal of Borrower if Borrower is not an individual) to be trus and complete, but no more frequently than

Quarterly; and

(2) an accounting of all security deposits held in connection with any Lease of any
part of the Property, including the name and identificatfon number of the accounts In which such security
deposlts are held, the name and address of the financial institulions In which such sscurity deposits are
held and the name of the parson to contact at such financlal institution, along with any authority or release
lnecess'ary for Lender to obtain informetion regarding such accounts direclly from such financial
nstitutions.

{c) Borrower, any Guarantor and any Indemnitor shall furnish (and Borrower shall cause any
Guarantor and any Indemnitor to furnish) Lender with such other additional financial cr management
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information (including, without limitation, state and federal {ax returns) as may, from lime to lims, be
teasonably required by Lender In form and substance satisfactory to Lender,

(d) Borrower, any Guarantor and any Indemnitor shafl fumish (and Borrower shall cause any
Guarantor and any Indemnitor to fumish) to Lender and its agents convenient facilities for the
examination and audit of any such books and records.

- (e} Borrower shall pay g {ate fee of $500 to Lender each time Botrower falls to deliver the
raquired financlal documents set farth above within the time set forth above, If such delivary dalinquency
continues for ten (10) days after written notice thereof.

1.25 Borrower Name(s); Matters Affecting Financing Statement Filings. At the request of
Lender, Borrower shall execute a certificate in form salisfactory to Lender listing the Irade-names or
fictitious business names under which Borrower intends to oparata the Property or any business located
thereon and representing and warranting thal Borrower doas businass under no othar trade names or
fictitious business namea with respect to the Property. Bomower will not change any of the fallowing
without nolifying the Lender of such change in writing at least thirly (30) days prior to the effeclive date of
such changs and without first obtaining the prior written consent of the Lender.

{a) Bomower's name or identity {including, without limitation, its trada name of names);

(b} it Borrower Is an individual, Borrower's principal regidence;
(c) It Borrower Is an organization, Borrower's corporate, partnership or other structure;

(d) if Borrower is an organization, Borrawer's jurisdiction of organization {i.e., the jurisdiction,
or State, under whosa law the Borrower Is organized); or

(&) i Borrower Is an organization, Borrower's place of business (if Borrower has only one
place of business) or Borrower's chlef executive office (If Borrower has more than one place of business),

Upon any change In the malters referred to above (if permitted hereunder), Borrower will, upon request of
Lender, execute any financing statement amendments, additional financing - statements and other
documenits required by Lender 1o reflect such change.

1.26 " Leascholds, .
(a) Reserved.

()] Space Leases. Borrewer shall deliver to Lender a signed copy of all Leases (other than
residentlal/apartment Leases) with respect to the Property or executed countarparts thereof, now existing
or hereafier made from time to time, within thirty (30) days of signing, affecting all or any pan of the
Propery, and except as is set forth hereln, all Leases now or herealter entered into with respect to the
Property shall be In form and substance aubject 1o the approval of Lender. Borrawer shall not, without
Lender's prior ‘written ¢onsent, execute, modify, surrender or terminate any Lease now exisling or
hereafter made affecting all or any part of the Property; provided, howavar, that Borrower may enter into
Leases affecting the Property without Lender's consent if such Leases () provide for a term of no less
than three (3) years and no more than saven (7) years and al least a market rental rate for comparable

. properlies in the geographic area of the Property (as determined by Lender); (ii) have been negotiated at

arms length with @ bona fide independent, third-parly tenant; (iii) demise not more thah fiteen (15%)
percant of the lasser of gross square footage of, or total Income generated by, the Improvemants; (ivydo
niot contain materlal modilicatlons fram the standard form of Lease previously approved by Lender; (v)do
not change the use of the Praperty In effect at the time the Loan was made; (vi) do not have a materally
adverse affact on the value of the Property taken as a whale; and (v1)) are subjec! and subardinate {o this
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Securily Instrument and the lessees thereunder agree to atiorn to Lender, and further provided the
Lender's prior consent shall not be required In connection with the making, madification or termination
(including, but not limited to, Instituting proceedings for dispossession or eviction df any lessee under any
Lease) of residential/apariment Leases in the ordinary course of business and consistent with prudent
cuslomary leasing and management practices for similar proparties.

127 Indemnity. In addition to any other indemnitles to Lender specifically provided for in this
Security Instrument, Borrower hereby indemnifies and saves Lender and its authorlzed representatives
harmless from and against any and all losses, liabilities, sults, obligations; fines, damages, penalties,
claims, cosls, charges and expenses, including, without limitation, architects’, englneers' and attorneys’
fees and all disbursemenls which may be imposed upon, incurred or asserted against Lender and its
authorized rapresentative by reason of (I} the construction of any Improvements, (ll) any capital
improvements, other wark or things done in, on or about the Property or any part theraof, (iil) any use,
nonuse, misuse, possession, occupalion, alteration, operation, maintenance or management of the
Property or any part thereof or any street,.drive, sidewalk, curb, passageway or space comprising & part
thereof or adjacent thereto, (iv) any negligence or willful act or omisslon on-the part of Borower and its
agents, contractors, servants, employees, licenseas or invitees, (v} any accident, injury (inckiding, without
limitation, death) or damage to any person or property occurring in, on or about the Property or any parl
thereof, (vi) any lien or ¢laim which may be alleged to have arisen on or against the Property or any pan
thereof under the laws of the local or state government or any other governmental or quasi-govermentat
authority or any liability asserled against Lender with respect thereto, (vil) any tax attributable to the
execution, delivery, filing or recarding of this Security Instrument or the Note, {viii) any contest dua to
Borrower's actions or failure to act, permitted pursuant ta the provisions of this Security instrument, (ix)
any default under the Note or this Security instrument, (x) any claim by or liability to any contractor or
subcontractor performing work or any party supplying materials in connection with the Propenty, (xI) any
and all claims and demands whatsoaver which may be asserted against Lender by reason of any allegad
ebligations or undertaking on lts part to perfarm or discharge any of the terms, covenants, or agreements
contained in any Leass; or (xii) the payment of any commlission, charga or brokerage fee to anyone whiceh
may be payable in connection with the funding of the Loan,

1.28 Representations and Warranties, Borrower covenants, reprasents and warrants with

and to Trustee and Lender that;

(a) Borrower Organization. Borrower is duly organized, validly existing and in good
standing (if applicable) under the laws of the jurisdiction of its arganization or formation, and Borrower is
duly qualified to transact business and holds all licenses, registrations or other approvals {of Is otherwise
exempt), in each other Jurisdiction In which the conduct of Bomower's business requires such
qualification, licenses, registrations or other approvals, Borrower will continuously maintain Its existence
and good standing (ur applicable) under the laws of the jurisdiction of its organization or formation, and
Bomower wili cantinuously maintain its qualification to (ransact business and all licenses, reg!slrauons or
other approvals (unless otherwise exempt), in each other jurisdiction In which the conduct of Borrower’s
business requiras such qualification, ticenses, registrations or ather approvals.

(b) Borrower Authority. Borrower has all requisite power and authority to enter into the
Loan and to executs and deliver the Loan Documents, and to perform all of the obligations required of
Borrawer thercunder. Bomower Is not roquired to make any filing wilth, or to obtain any permit,
authorization, consent or approval of, any person or entily as a conditlon to Borrowers entering Into the
Loan, execuling and defivering the Noie, this Security Instrument, or any other Loan Documents, or
performing ali of the obligations required of Bomower thereunder, or If any such required pemnit,
authorization, consent or appraval is required, it has been obtained.

{c} Validity of Dosuments. The execution and dslivery by Borrower of the Note, Ihis
Securlly Instrument and other Loan Documents, and the performance by Bomower of Its obligations
thereunder, do not violate any prohibition contained in, confilet with, rasult in a breach of, give rise to any
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tight of termination, cancellation or acceleration under, constitute a default under, or require any
additional approval under {i) Borrower's partnership agresment or any other organizational or consfituent
document or instrument pursuant to which Borrower was formed or by which Borrower's operations are
governed: (ii) any materlal Insirument or agreement to which Borrower is a part or by which Borrower Is
bound or that affects the Praperty; or (iii) any faw, rule, regulation, ordinance, order, injunction or decree
application to Barrowar or to the Property or any portion thereo.

(d) Warranty of Title, Borrower hereby fully warrants the title to the Property and will defend
the same and the validity and priority of the lien and encumbeance of this Securlty Instrument against the
lawful claims of all persons whomsoever. None of tha Permitied Encumbrances (defned below),
individually or in the aggregate, materially interfere with the benefits of the security intended to be
provided by the Security Instrument and the Loan Documents, materially and adversely affec! the value of
the Property, impair the use ¢r operations of the Property or impair Borrower's abllity to pay ils obligations
In a timely manner.

(e) No Liens or Transfers. Borrower has not chtained, or agreed to obtain, any loan from
any person which could result in the creation of a lien upon the Property, or any pant thereof, to secure
repayment thereof, excapt for the lien of the Loan. The Property is free and clear of all liens and
encumbrances of any kind, nalure or description, save and except only for those matters set forth in a
schedule of exceplions to coverage in the title insurance policy approved by Lender and insuring Lender's
interest In the Property (the "Permittad Encumbrances®), Further, Borrower has not made or permitted
any transfer (Including, without limitation, a Transfer) which will or could rasult In subordinate financing
baing placed on any poriion of the Property, and there is na outstanding Sale or Pladge of an interest in a
Restricted Party,

N Litigation. There Is not pending against Borrower (ar any pariner of Borrower, If and to
the extant applicable) any patition in bankruptey, whether voluntary or otherwise, any assignment for the
benefit of creditors, any pelition seeking reorganization, liquidation or arrangement under the bankruptcy
faws of the Unlted States or of any Stale thereof, or any other aclion brought under the aforementioned
bankrupicy laws; and there is no action, suilt, proceeding or invastigation pending or, to Borrower's
knowledge, threatened, in any court or before any governmental agency (including, without imitation,
condemnation proceedings) involving Borrower (or pariner of Borrower, if and to the extent applicable) or
the Property or any portion thereof, including, without limitation, any action which would draw into
question the validity of the Loan or of Borrower's obligations under the terms of the Note. lhls Security
Instrument or any ather Loan Document.

@ Status of Property.

(1) No portion of the Improvements Is located In an area identified by the Secretary
of Housing and Urban Development or any successor thereto as an area having special floed hazards
pursuant to the Flood insurance Acts or, if any portion of the Improvements is located within such area,
Borrower has obtained and will maintain the flood insurance described in Section 1.07 hereof,

2) The Property and the present and cantemplated use and occupancy thereof are
in substantial compliance with all applicable zonlng ordinances, bullding codes, land use and
Environmental Laws and other similar laws. Without limiting the foregoing, the Property is in substantial
compliance with the Americans with Disabliities Act of 1990 {as amended from time fo time and any
successor slatute) and all of the regulations promulgated thereunder, The Lend constitutes one or mora
sepalmte tax lots and one or more separale legal lots in compllance with all applicable subdivision
regulations,

(&) Al neoéssary certificales, licenses and other approvals{goVemmental and
otherwlse, necessary for the oparation of the Property and the conduct of its business and all required
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zoning, building code, land use, environmental and other similar permits or approvals, are in full force and
effect as of the date hereo! and not subject to revocation, suspension, forfeiture or modification.

- (4) The Property is served by alf ulilities required for the current or contemplaled use
thereof, and al utillty service Is provided by public utilities and the Propery has accepted or is equipped
to accept such utility service,

(5) All public roads and streets necessary for service of and actess to the Property
for the current or contemplated use thereof have been completed, ace servlceabre and all-weather and
are physically and legally open for use by the public,

(8) The Property Is served by public water and sewer systems.

N The Property is free from materlal damage by any cause whatsoever, and any
and all repairs required by Lender have been completed.

(8) All costs and expensaes of any and all labor, materials, supplies and equipment

used In the construction of the Improvements have been paid in full,

9) Barrower has pald In full for, and is the owner of, all fumishings, fixtures and

equipment (other than property owned by tenants) used in connection with the operation of the Property,
free and clear of any and all security Intarests, tiens or encumbrances, excapt lhe lien and sacurity

Intarest created hereby.

(10)  All Niquid and solid waste disposal, septic and sewer systems located on the
Property are in a good and safe condition and rapair and in compliance with all applicable (aws.

(11) Al the Improvements lie within the boundaries of the Land.

(h) No Foreign Person. Borrower is not a *foreign parson®, *foreign corporation”, “foreign
partnership®, “foreign trust” or *foreign estate” or other foreign entily as those terms are defined in Section
1445 of the United Stales Intemal Revenue Gode, as amended, and the related United States Treasury

Department regulations,

() Separate Tax Lot, The Land is assassed for real estate tax purposes as one or more
wholly Independent tax lot or fots, separate from any adjoining land or improvements not constituting a
part of such ot or lots, and na other land or improvements are assessed and taxed together with the Land

or any portion thereof,

0) Financlal Condition. Borrower Is solvent, and no bankruptsy, reorganization, insolvenay
or similar proceading under any state or federal law with respect to Borrower has been initlated, No
petition in bankruptcy has ever been filed by or agalnst Borrower, any Guarantor, or any velated entily, or
any principal, general partner or member thereof, in the fast seven (7) years, ang neither Borrower, any
Guarantor nor any relsted entity, or any principal, general partnar or member theraof, in the last seven (7)
years has ever made any assignment for the benefit of creditors or taken advantage of any insolvency act
or any act for the benefit of debtors. -All Information in all financiel statements, rent rolls, reporls,
certificates and other documents submilted in connection with {he Loan are accurate, complete and
correct in all material respacts. There has been no adverse change In any condition, fact, clrcumstance
or event that would make any such information inaccurate, incomplete or ctherwise misleading.

k) Business Purposes, The Loan i s:i!ely for the business purpose of Borrower, and is
not for personal, family, househald, or agricultural purposes,
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{t Taxes, Borrower and any guarantor of the Loan have filed all federal, state, county,
municlpal, and city incomg and other tax returns required to have been filed by them and have paid all
laxes and related liabilities which have become due pursuant to such returhs or pursuant to any
assessments received by them. Neither Borrower rtor any gusrantor of tha Loan knows of any basls for
any additional assessment in respect of any such taxes and relaled liabilities for prior years.

{m) . No Change in Facts or Clrcumstances. All information in all financing statements, rent
rolls, repors, cem‘ﬁcates and other documenis submitied In connaction with the Loan are accursie,
complele and carrect in all respects. There has been no adverse change in any condition, fact,
circumstance or event that would make any such information inaccurate, incomplete or othefwlse

misleading.

(n)-  Disclosure. Borrower has disclosed to Lender all material facts and has nat falled to
disclose any materlal fact that could cause any. representation or warranty made herein to be materially
misleading,

)] llegal Activity. No portion of the Property has been or will be purchased, improved,
equipped or furnished with proceeds of any illegal activity, and, to the best of Borower's knowiedge,
there are no llegal activities or aclivities relating to any controlled substance at the Property.

{p) Contracts. Al contracts, agreements, consents, walvers, documents and wrltings of
every kind or character at any time to which Borrower is a party to be delivered to Lendar pursuant to any
of the provisions of the Loan Documents are valid and enforceable against Borrowsr and, 1o the best
knowledge of Borrowar, aré enforceable against all other parties thereto, and, to Borrower's aclual
knowledge, in all respecls are what thay purport 10 be and, to the best knowledge of Borrower, to the
axtent that any such writing shall impose eny obligation or duty on the party therelo or constitute a waiver
of any rights which any such parly might otherwise have, said writing shall be valid and enforcesble
against sald party In accordance wilh ts terms, except as such enlorcement may be limited by applicable
bankruptey, insolvency, reorganization or similar laws affecting the rights of creditors generally,

{q) Transfer of Property. To the best of Borrower's knowledge, there is no concurrent or
subsequent escrow to be opened or closed upon the closing of tha Loan which would have lhe effect of
transferring all or any portion of the Property.

1.29  Single Purpose Entity. Borrower covenants, represeqts, warrants and agrees that it
has not done any of the following and shall not do any of the following:

(a) engage In any buslness or activity other than the acquisition, development, ownershlb,
operation, leasing- and managing and malntenance of the Property, and enlering into the Loan and
actlivities Incidental thereto, and serving as the “Declarant® under the Declaration;

() acquira or own any malerial assets other than (i) the Property, and (i) such incidental

Pearsonal Proparty as may be necessary for the oparalion of the Property;

{c) merge Info or consolidate with any person or entity or dissolve, terminate or liquidate in
whole or In pant, transfer or otherwise dispose of all or substantially all of its assets or change its legal
structure, without in each case Lendar's consent;

(d) () fall 10 observe iis organizational formalities or preserve its existenca as an entity duly
organized, valdly sxisting and In good standing (if applicable) under the laws of the jurisdiction of its
organization or formation, and qualification 1o do business in the State where the Property Is located, if
applicable, or (i} without the prior written consent of Lender, amend, medify, terminate or fail to comply
with the provisions of Borrower's partnership agreement, arlicles or certificate of mcorporauon. articles of
organization or similar arganizational documents, as the case may be;
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(8) own any subsidiary or maka any investment in, any person or enity without the consent
of Lender;

{f commingls its assels with the assets of any of its members, general pariners, affilaes,
principals or of any other person or entity, participate in a cash management systam with any other entity

. or person or fall to use its own separate stationery, involces and checks;

@ Incur any debt, secured or unsecured, direct or contingent (including, without limitation,
guaranteaing any obtigation), other than the Loan, except for trade payables in the ordinary course of its
business of owning and operating the Property, provided that such debt (i) is not evidenced by-a note, (i)
is pald within sixty {60) days of the date Incurred, (ili) does not exceed in the aggregate four parcent (4%)
of ihe outstanding principal balance of the Note, and (iv}) is payable to trade creditors and in amounts as
are normal and reasonable under the circumstances;

n) fail to pay its debts and liabilittes (including, without limitation, as epplicable, shared
personnel and overhead expenses) from its assels as the same shall become due;

)] ¢i) Tail to maintain its records (Including, without limitation, financial statements), books of
account and hank accounts separate and apart from thase of the members, general partners, principats
and affillates of Borrower, the affiliztes of @ member, general partner or princlpal of Borrower, and any
other parson or enltity, {ii) permit ita assets or liabiliies to be listed as assets or liabilitles on the financlal
statement of any other entity or parsan, or (lil) Include the assets ar Habilitles of any other person or eatity
on lts financial statements; .

{ enter into any confract or agreement with any member, general partner, principal or
affiliate of Borrower, any Guarantor, or any member, general pariner, princlpal or affiliale thereof (other
than a business management services agreement with an affiliate of Borrowar, provided that (i) such
agreement Is accoptable to Lender, (i) the manager, or equivalent theraof, under such agreement holds
itself out as an sgent of Borrower, and (iii)the agreement meets the standards set forth in Ihis
subsection (J} following this parenthatical), except upon terms.and conditions that are comniorcially
reasonable, Intringically fair and substantially similar to those that would be avaitable on an arms-length
basis with third parties olher than any member, general partner, principal or effiliale of Bomower, any
Guarantor, or any member, general partner, principal or afiiliate thereof:

(k) fail to correct any known misunderstandings regarding the separate identity of Borrower
or any member, general pariner, principal or affillate thereof ar any other persan; .

()] guarantee of bacome obligated for the debls of any other entity or person or hold itself
out to be rasponsible for the debts.of another person;

{m) make any loans or advances to any third party, including, without limitation, any member,
general partner, principal or affiliate of Borrower, or any member, general partner, principal or affiliate
thereof, and shall not acquire obligations or securities of any member, general partner, principal or
affiliate of Borrower, or any member, general partner, or affiliate thereof;

{n) fail to file ts own tax returns or, if part of a consolidated group, fail to be shown as a
separate member of such group; .

{0) fail either to hold itself out to the public as a legal entity separate and distinct from any
other entity or person or to conduct iis business solely in its own name in ordar not ({) to mislead others
as to the identity with which such other party Is transacling business, or (ll) to suggast that Borrower is
rasponsible for the debts of any third parly (Including, without limitation, any member, general partner,
principal or affiliate of Borrawer, or any member, general partner, principal or affiliate thereof);

~29-

000496

000496

000496



L6%000

{p) fail to malntain adequate capital for tha narmal obligations reasonably foreseeable in a
busmess of its slze and character and in light of its contemplated business operations;

{q)  share any common logo with or hold itself out as or be considered as a department or
division of (i) any general partner, principal, member or affiliate of Borrower, (ii) any afflliate of a generaf
pariner, principal or member of Borrawer, or (jil) any other person of entity:

{r) fall to aliocate fairly and reasonably any overhead expenses that are shared with an
affiiate, including, without limitation, paying for office space and services performed by any employee of
an affiliate; \

(s) pledga its assets for the beneflt of any other person or entity, other than with respect to
the Loan;

{t) fall {o maintain a sufficient number of employees In light of its contemplated business
operatlons;

(u) fall to hold its assets in its own name;

(v) if Borrower is a corporation, faﬂ lo consider the interests of its creditors in connection with
all corporate actions to the extent permitted by appficable law;

(w) have any of its obligations (other than lhe Loan) guaranteed by an affiliate except
Guarantor; or .

{x) 1ail to provide In its (i) articles of organization, certificate of formation and/or operating
agraement, as applicable, if Barrower is a limited liability company, (4) limited partnership agreement it
Borrower is a limited partnership or (lil) certificate of Incorporation, if Borrower s a corporafion, that for so
long as the Loan is outstanding pursuant {0 the Note and Ihis Security Instrument, Borrower shall not file
or consent to the flling of any pelition, either voluntary or involuntary, to take advantage of any applicable
insolvency, bankrupicy, liquidation or reorganization statute, or make sn assignment for the benefit of

. creditors without the affirmative vote of all of the general partners/managing members/directors of

Borrower.
1.30 ERISA.

(a) Borrower shall not engage in any trangaction which would cause any obligation, or action
taken or to be taken, hereunder (or the exercise by Lender of any of ils rights under the Note, this
Security Instrument and the other Loan Documents) to be a non-exempt (under s statulory or
administrative class exemption) prohibited fransaction under either the Employee Relirement income
Security Act of 1974, as amended (“ERISA") or the Interna! Revenue Code,

{b) Borrower represents and warrants that, as of the date hereof and throughout the term of
thls Security Instrument (1) Borrower Is not and will not be en “employee benefit plan® as defined in
Section 3(3) of ERISA, which Is subject to Title | of ERISA, (2) Borrower is not and will not be a
“governmentai plan” within the meaning of Saction 3(32) of ERISA; (3) Borrower Is not and will not be,
and transactions by or with Borrower are not and will not be, subject to state statules regulating
Inveatments and fiduciary obligations with respact to governmental plans; and (4) one or mere af the
following circumstances Is and will ba true;

{i) Equity Interests (as defined In 29 C.F.R. §2510.3-101(b)(1)) in Borrower
are publicly-offared securities within the meaning of 29 C.F.R, §2510.3-101(b)(2);
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(i) Less than twenty-five percent {25%) of each oulstanding class of equity
interests in Borrower ara hald by “benefit plan Investors® within the meaning of 29 C.F.R. §2510.3-

101(f){(2); or

(hl) Borrower qualifies as an “operaling company” or a “real estate operating
company® within the meaning of 29 C.F.R. §2510. 3-101(c) or (e), or an Investment company registered
under The Invasiment Company Act of 1840,

At Lender's request from time to time throughout the term of this Security. Instrument, Borrower shall
deliver to Lender such centifications and other evidence accaptable to Lender of Borrower's campliance
with the covenants, representations and warranties containad in this Section 1,30,

ARTICLE 2,
DEFAULT

2,01 Events of Defauit. The accurrence of any of the following events shall be an Event of
Default hereunder (an “Event of Default"):

(2} Borrower falls to pay any inlerest, principal or other monles due under the Note or other
Loan Documants on the date any such amount is due;

(b) if any of tha Imposllidns or other charges referred to In Sections 1.04 or 1.08 hereol are
nat pald when the sarne is due and payahle, except to the extanl sums sufficient to pay such Impositions
ot other charges have been deposlted with Lender in accordancé with tha terms of this Security
Instrument;

(¢) . If the insurance policles required by Section 1.07 hereof are not kept in full force and
effect, or if such insurance policles are not delivered o Lender upon request;

(d) any rapreseniation or warranty made by Bofrower, any Indemnitor or any person
guaranteelng payment ar performance of the Secured Obligations or any portion thereof (whether one or
more, & “Guarantor”) in connection with the Properly, the Loan, or the application for the Loan provas to

. have bsen materially false or msterially misleading when made, or Borrower or any Guaranlor fails to

disclose any material fact respecting the Proparty, the Loan, or the application for the Loan;

{e) any govemmental authority takes or institutes any actlon, which in the sole opinlon of
Lender, will advarsely affect Bomower's condition, operalions, or ability to repay the Loan, or will
adversely affect any Guarantor's condition; operations, or ability to repay the Loan, if such action remains
effective for more than thirty (30) days;

0 If Borrower violates or does not comply with any of the provisions of special purpose
enlity requiremants set forth in Section 1.29 (ceptioned “Single Purpose Entity”) hereof;

{g) Lender fails to have a legal, valid, binding, and enforceable first priarity llen acceptable to
Lender on the Proparly.

Borrower becomes Insolvent or there is & malerial adverse change in the assets,

h)
llabilltias or financial positlan of Borrowar, any general partnar or any Guarantor;
(i} any action or proceeding Is commenced by any partner, principal, or member in Borrower

which seeks as one of Its remedies the dissolution of Borrower of any pariner, principal, or mamber (as
applicable) In Borrowar,;
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() any governmental authorfty, or any court at the instance thereof, assumes control over
the affairs or oparations of, or a receiver or trustee Is appointed over, or garnishment ghall be issued or
made agalnst any substantial part of, the properly of Bofrower or any guarantor of the Loan;

(k) Borrower or any Guarantar of the Loan admits in writing its inability to pay Its debts when
due, or makes an assignment for the benefit of creditors; or Borrower or any Guarantor of the Loan
applies for or consents to the appointment of any receiver, trustee ar similar officer of Borrower or any
such Guarantor, as the case may be, or for-all or any substantial part of their respactiva property; or
Borrower or any such Guarantor institutés (by pelition, application, answer, consant or atherwise) any
bankruptcy, insolvency, reorganization, arrangement, readjustment of debts, dissclution, liquidation, or
similar proceedings relating to Borrower or any such Guarantor, as the case may be, or under the laws of
any jurisdiction;

£)] a recelver, trustee or simitar officer is appolnted for Borrower or any Guarantor of the
Loan or for all or any substantial part of their respective property without the application or consent of
Borrower for any such Guarantor, as the case may be, and such appolntment is not discharged within
sixty (60) days (whether or not consecutive). or any bankruptcy, ~insolvency, . rearganization,
arrangements, -readjustment of debt, dissolution, liquidation or similar proceedings is Instituted (by
petition, application or otherwise) agalnst Borrowaer or any such Guarantar and shall not be dismissed

within sixty (60) days;

(m) any Transfer or Permitted Transfer (as defined In Section 1.15 hereof) occurs without the
prior written consent of Lender, Including without limitation a Sale, Pletige or an encumbrance of the
Property, voluntarily or Involuntarily, by any lien or encumbrance other than this Security Instrument;

{n) the termination or dissolution of Borrower, any general partner In Borrower or any
Guarantar; or any action or proceeding s commencad which seeks as one of its remedies the dissolution
of Borrower or any general partner In Borrower or any Guarantor;

{0} if any default occurs under any guaranty or indemnity executed in connection herewith
{including, without limitation, the Environmental |ndemnification Agreement execuled by Borrower and
any other Indemnitor in connection with the Loan [the "Envircnmental Indemnity™]) and such defauit
continuas after the expiration of applicable grace perlods, if any;

{P) if the Property becomes subject to any mechanic's, materialman's or othar lien other than
2 lien for local real eslate taxes and assegsments not then due and payable and the lien shall remain
undischarged of record (by payment, bonding or otherwise) for a perind of thirly (30) days,;

(q) if any federal tax lien Is filed againal Bofrower, any member or genersl partner of
Borrower, any Guarantor, or any portion of the Praperty and same Is not discharged of record within thirty
{30) days after same as filed; or

() if for more than thirty (30) days afler notice from Lender, Borrower shall continue 1o ba in
default (othar than the fallura to pay monies due under the Note or the other Loan Documents) under any
term, covenant.or condition of the Note, this Security Instrument or the olher Loan Documents not set
forlh in Subsections 2.01(a) through (q) above; provided that if such default cannot reasonably ba cured
within such thirty (30) day period and Borrawer shall have commenced ta cure such defautt within such
thirty (30) day period and thereafter dillgently and expeditiously proceeds fo cure the same, such thiny
{30) day periad shall be extended for so long as it shall require Botrower in the exercise of due diligance
:!o cure such default, it being agreed that no such extenslon shall be for a period in excess of sixly (60)

ays.

All notice and cura perlods provided herein or in any other Loan Document shall run concurrently with any
notice or cure periods provided by applicable laws, All notices and cure periods described hersin or in
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any other Loan Documents shall not be applicable to any event which with the giving of notice, the
passage of time or both would constitute an Event of Default, if such event has occurred as of the date an
which Lender commences a nonjudicial foreclosure proceeding (if such proceeding is allowed by law)
with respect to another Event of Defaull. Such event shall constitute an indapendent Event of Defauit
hereunder,

2,02  Acceleration Upon Default; Additional Remadies,

(a) Remadies. Upon the accurrence of any Evant of Default, Lender may or acting by or-

through Trustee may take such action, without notice or demand, as it deems advisable to protect and

enforce Its rights against Borrawer in and to the Properly, including, without limilation, the following

actions, each of which may be pursued concurrently or otherwise, at such time and In such order as

Lender or Truslee may determine, in thelr sola discretion, without impairing or otherwlse affecting the
other rights and remedies of Lender or Trustee:

4] declare all Secured Obligations 1o be Immediately due-and payable;

{2) instilute proceedings, judicial or atherwise, for the complete foreclosure of this
Security Instrument under any applicable state or federal law in which case the Property or any Interest
tharein may be sold for cash or upon ¢redit in one or more parcels or in several Imerests or portions and
In any order or manner;

3) with or without entry, to the extent permitted and pursuant to the procedures
provided by applicabla state or federal faw, institule proceedings for the partial foreclosure of this Security
Instrument for the portion of the Secured Obligations then due and payable, subjecl to the continulng lian
and security intetest of this Sacurity Instrument for the balanca of the Secured Obligations not then due,

unimpaired and without loss of priority;

{4) sell for cash or upon credit tha'Properly o any part thereof and all ostale, clalm,
damand, right, title and interest of Borrower therain and rights of redemption thereof, pursuant to power of
sala or otherwise, at one or more salas, in one or more parcsls, at such time and place, upeon such terms
and after such notice thereof as may be required or parmitted by law;

{5) subject to the provisfons of Section 10 {captioned “Exculpation”) of the Note,
Institute an actlon, suit or proceeding in equity for the specific performance of any covenant, condition or
agreement contalned herain, In the Nota or in the other Loan Documents;

6) subject to the provisions of Section 10 (caplioned “Exculpation®) of the Note,
recover judgment on the Note either before, during or after any proceadings for the enfarcament of this
Sacurity [nstrument or {he other Loan Documents;

N apply for the appointment of a raceiver, trystes, liquidator or consarvator of the
Propenty, without notica and without regard for the adequacy of the security for tha Secured Obligations
and without regard for the solvency of Borrower, any Guarantor, any Indemnitor or of any person, fim of
other entlty liable for tha payment of the Secured Obllgatlons.

(8). ' subject to any applicable state or faderal law, the llcense granted to Borrower
under Section 3.02 hereo! shall automatically be revoked and Lender may enter into or upon the
Property, either parsonally or by ifs agents, nominees or attorneys and dispossess Borrower and ‘its
agents and servants therefrom, without liablity for trespass, damages or otherwise and exclude Borrower
and ils agenls or servants wholly therefrom, and take possassion of all rant rolls, Leasas (including,
without fimitation, the form Lease and smendments and exhibils), subleases (including, without fimitation,
the form sublesse and amendmants and exhibits) and rantal and licanse agreements with tha tenants,
subtenants and licensees, in possession of the Property or any part or pars thereof; tenants', subtenants'
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or as diracted by, Borrower to pay for the cost of the Restoration in accordance with this Section 1.09(d).
Final payment shall be made after submission to Lender of all licenses, permits, certificates of occupancy
and other required approvals of governmental authorization having jurisdiction and Casualty Consuftant's
(defined below) certification that the Restoration has been fufly completed.

(e) Lender shall have the use of the plans and specifications and all pemmits, licenses and
approvals required or obtained in connection with the Restoration. The identity of the contractors,
subcontractors and materialmen engaged in the Restoration, as well as the contracts under which they
have been engaged, shall be subject to prior review and acceptance by Lender and an independant
consulting” engineer selected by Lender (the “Casualty Consultant™), such acceptance not to be
unreasonably withheld or delayed, All costs and expenses incurred by Lander in connection with making
the Net Proceeds available for the Restoration, including, without limitation, aftorneys' fees and
disbursements and the Casually Consultant’s fees, shall be paid by Borrower.

1] If at any time the Net Proceeds or the undisbursed balance thereof shall not, in the
feasonable opinion of Lender, be sufficient to pay in full the balance of the costs which are estimated by
the Casualty Consultant Yo be incurred in connection with the completion of the Restoration, Borrower
shall deposit the deficiency in immediately available funds (the "Net Proceeds Deficlency”) with Lender
before any further disbursement of the Net Proceeds shall te made. The Nat Proceeds Deficiency
deposited with Lender shall be held by Lender and shall be disbursed for costs actually Incurred in
connection with the Restoration on the same conditions applicable to the disbursement of the Net
Proceeds, and until so disbursed pursuant to this Section 1.09 shall constitute additiona! security for the
Secured Obligations.

{9) Unless an Event of Default exists, Borrower shall settle any insurance claims with raspect
o the Net Proceeds which in the aggregate are less than the Net Proceeds Availability Threshald.
Lender shall have the right to participate in and reasonably approve any settlement for insurance claims
with respect to the Nel Proceeds which in the aggregate are greater than the Netl Proceads Availability
Threshold. If an Event of Default exists, Borrower hereby irrevocably empowers Lender, at Lender's sofe
election, in the name of Borrower as its true and lawful attorney-in-fact, lo file and prosecute such claims
and to collect and to make receipt for any such payment. Notwithstanding the foregoing, Lender's failure
to file and prosecute any such claims shall not diminish or impair Lender's rights and remedies against
Borrower under the Loan Documents. If the Net Proceeds are received by Borrower, such Net Proceeds
shall, until the complstion of the related work, be held in trust for Lender and shall be segregated from
other funds of Borrower to be used to pay for the cost of the Restoration in accordance with the terms
hersof,

(h) The excess, if any, of the Net Proceeds and the remaining balance, if any, of the Net
Proceeds Deficisncy deposited with Lender after (i) the Casualty Consultant certifies to Lender that the
Restoration has been completed in accordance with the pravisions of this Section 1.09, and (ii) the recelpt
by Lender of svidence satisfactory to Lender that all costs incurred in connection with the Restoration
have been paid in full and all required permits, licenses, certificates of occupancy and other required
approvals of governmental authorities having jurisdiction have been issued, shall be remitted by Lender to
Borrower, provided no Event of Default shall have accurred and shali be continuing under the Note, this
Security Instrument or any of the other Loan Documents.

(i All Net Praceeds not required (i) to be made available for the Restoration or (ii) to be
returned to Borrower as excess Net Proceeds pursuant {o Subsection 1.09(h) hereof shall be retained
and applied by Lender toward the payment of the Secured Obligations whether or not then due and
payable in such order, priority and proportions as Lender shall determine, wilhout Prepayment Charge,
or, at Lender's sale election, the same shall be paid, either in whole or in part, to Borrower. If Lender
shall receive and retain Net Proceeds, the lien of this Security Instrument shall be reduced only by the
amount received and retainad by Lender and actually applied by Lender in reduction of the Secured
Obligations,
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1.10  Assignment of Policies Upan Foreclosure. In the event of foreclosure of this Security
Instrument or other transfer of tille or assignment of the Property in extinguishment, in whole or in part, of
the debt secured hereby, all right, title and interest of Borrower In ang to all policies of insurance required
by Section 1.07 heraof shall inure to the benefit of and pass ta the successor in inferest to Borrower or

the purchaser or grantee of the Property.
1.11  Indemnification; Subrogation; Waiver of Offset.

(a) Notwithstanding any other provisions of this Security Instrument, Lender is not
undertaking any obligations, nor shall Lender have any obligations, under tha Leases; or with respect 1o
agreements, contracts, cedificates, instruments, franchises, permits, licenses and other items which are
part of the Property, if Lender or Trustee is made a party to any litigation concerning the Note, this
Security Instrument, any of the Loan Documenls, the Property or any part thereof or interest therein, or
the occupancy of the Property by Borrower, then Borrower shall indemnify, defend and hold Lender and
Trustee harmless from all liability by reason of said litigation, including, without limitation, attorneys' fees
and expenses incurred by Lender or Trustee as a result of any such litigation, whether or not any such
litigation is prosecuted to judgment, Lender and Trustee may employ an attorney or attorneys selected
by it to protect its rights hereunder, and Borrower shall pay to Lender and Trustee attorneys' fees and
costs incurred by Lender and Trustee,

(b) Borrower waives any and alf right to claim or recover against Lender, Trustes, or thelr
respective officers, employees, agents and representatives, for 10ss of or damage to Borrower, the
Property, Borrower's property or the property of others under Borrower's control from any cause insured
against or required to be insured against by the provisions of this Security instrument.

(c) All sums payable by Boffower pursuant to this Security Instrument or the Note shall be
paid without notice, demand, counterclaim, seloff, deduction or defense and without abatement,
suspension, deferment, diminution or reduction, and the obligations and liabilitles of Borrower hereunder
shall in no way be released, discharged or otherwise affected (except as expressly provided herein) by
reason of: (i) any damage to or destruction of or any condemnation or similar taking of the Property or any
part thereof; (i) any restriction or prevention of or interference by any third party with any use of the
Property or any part thereof; (i) any titls defect or encumbrance or any eviction from the Property, the
Improvemnents or any parnt thereof by tifle paramount or otherwise; (iv) any bankruptcy, insolvency,
reorganization, composition, adfustment, digsaiution, liquidation or other like proceeding relating fo
Lendes, or any action taken with respect 1o this Security Instrument by any trustee or receiver of Lender,
or by any court, in any such proceeding; (v) any claim which Borrower has or might have against Lender;
{vi) any default or failure on the part of Lender to perform or comply with any of the terms hereof or of any
other agreement with Borrower; or (vii) any other occurrence whatsoever, whether similar or dissimilar to
the foregoing and whether or not Borrower shall have notice or knowledge of any of the foregoing.
Except as expressly provided herein, Borrower waives all rights now or hereafter conferrad by statute or
otherwise to any abatement, suspension, deferment, diminution or reduction of any sum secured hereby
and payable by Borrower.

1.12  Utilities, Borrower shall pay or shall cause to be paid when due all utility charges which
are incurred by Borrower for the benefit of the Properly and all other assessments or charges of a similar
nature, whether or not such charges are or may becoma liens thereon,

1,13  Actions Affecting Property. Borrower shall promptly give Lender writtan notice of, and
shall appear in and contest, any actlon or proceeding purporting to affect the Property or any porlion
thereof or interest therein, or the security of this Security Instrument or the rights or powers of Lender or

"Trustee; and shall pay all costs and expenses, including, without limitation, the cost of evidence of title

and attorneys’ fees, in any such action or proceeding in which Lender or Trustee may appear.
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1.14  Actions by Trustee or Lender to Preserve Property. If Borrower fails to make any
payment or ta do any act as and in the manner provided in any of the Loan Documents, Lender and/or
Trustee, each at its own election, wilhout abligation so to do, without releasing Borrower from any
obligation, and without notice to or demand upon Borrower, may make or do the same in such manner
and to such extent as either may deem necessary to protect the security hereof. In connection therewith
(without limiting their general powers, whether conferred herein, in any other Loan Documents ar by law),
Lender and Trustes shall have and are hereby given the right, but not the obligation, (i) to enter upon and
take possession of the Properly; (i) to make additions, alterations, repairs and improvements to the
Property which they or either of them may consider necessary or proper to keep the Properly in good
condition and repair; (iii) to appear and participate in any action or proceeding affecting or which may
affect the Property or any portion thereof or interest therein, the security of this Security instrument or the
rights or powers of Lender or Trustee; {iv) to pay, purchase, contest or compromise any encumbrance,
claim, charge, lien or debt which in the judgment of either may affect or appears to affect the security of
this Security Instrument or be prior or superor hereto; and (v) In exsrclsing such powers, to pay
necessary expensas, including, without limitation, attorneys' fees and costs or other necessary or
desirable consultants, Borrower shall, immediately upon demand therefor by Lender and Trustes orf
either of them, pay to Lender and Trustee an amount equal to all respective costs and expenses incurred
by such party in connection with the exercise of the foregoing rights, including, without limitation, costs of
evidence of title, court costs, appraisals, surveys and receiver's, trustee's and attorneys' fees and costs
and expensas, together with interest therean from the date of such expendilure al the Default Rate.

1.15 Transfers; Due On Sale/Encumbrance.

(a) Lender Reliance. Borrower acknowledges that Lender has examined and relied on the
experience of Borrower or its general partners, managing partners, managing members, principals or any
direct or indirect lega! or beneficial owner of Borrower in owning and operating properties such as the
Property in agreeing to make the Loan, and will continue to rely on Borrower's ownership of the Property
as a means of malintaining the value of the Property as security for payment and performanca of the
Secured Obligations. Borrower acknowledges that Lender has a valid interest in maintaining the value of
the Property so as to ensure that, should Borrower default in the payment or the performance of the
Secured Obligations, Lender can recover the Secured Qbligations by a sale of the Property.

(b) Transfer Definitions. For purposes of this Section 1,15, an “Affillated Manager” shaf!
mean any Property Manager in which Borrower, any Guarantor (as hereinafier defined) or any Indemnitor
has, directly or indirectly, any legal, beneficial or economic interest; a "Restricted Party® shall mean
Borrower, any Guarantor, any Indemnitor, or any Affiliated Manager or any sharsholder, partner, member
or non-member manager, or any direct or indirect legal or beneficial owner of Borrower, any Guaranlor,
any Indemnitor, any Affiliated Manager or any non-member manager; a “Sale" shall mean & voluntary or
involuntary sale, conveyance or transfer of a legal or beneficial interest; and a “Pledge”® shall mean a
pledge of or grant of a security interest in a legal or beneficial interest; the term “control” means the
possession, directly or indirectly, of the power to direct or cause the direction of management, policies or
activities of a person or entity, whather through ownership of voting securlties, by contract, by operation of
law, or otherwise,

(c) No Sale/Encumbrance,

(1) Except as Is set forth below in Section 1.15(d) with respect to Pemitted
Transfers (as hereinafter defined), Borrower shall not sell, convey, mortgage, grant, bargain, encumber,
pledge, assign, grant options with respect to, or otherwise transfer or dispose of (directly or indireclly,
voluntarily or involuntarily, by operation of law or otherwise, and whether or not for conslderation or of
record) the Property or any parl thereof or any legal or beneficlal interest therein or permit a Sale or
Pledge of an interest in any Reslricted Party (collectively a “Transfer”), without the prior written consent
of Lender, which consent may be withheld at Lender's sole election, regardless of whether the conditions
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sel forth in Subsection 1.15(e) hereof have been satisfied. Without limiting the foregoing, there shall be
no subordinate financing placed on any portion of the Property.

(2) A Transfer shall include, without fimitation: (i} an installment sales agreement
wherein Borrower agrees to sell the Property or any part thereof for a price to be paid in instaliments; (ii)
an agreament by Borrower leasing alf or a substantial part of the Propenty for other than actual occupancy
by a space tenant thereunder of a sale, assignment ar other transfer of, or the grant of a security interest
in, Barrower's right, title and interest in and to any Leases or any Rents; (i) if 8 Restricted Party is a
corporation, any merger, consolidation, Sale or Pledge of such corporation’s stock or the creation or
issuance of new stack in such corporation; (iv) if a Restricted Party is a limited or general parinership or
joint venture, any merger or consolidation or the change, remaval, resignation or addition of any generat
partner or joint ventursr, or the Sale or Pledge of the parinership interest of any limited partner, general
pariner or joint venturer, or the Sale or Pledge of any profils or proceeds relating to such parinership
interest, or the creslion or issuance of new partnership interests; (v} if a Restricted Parly is a limited
liability company, any merger or consolidation or the change, removal, resignation or addition of any
managing member or non-member manager (of if no managing member or non-member manager, any
member) or the Sale or Pledge of the membership interest of any member or any profits or proceeds
relating 1o such membership interest, or the creation or issuance of new membership interests; (vi) if a
Restricted Party is a trust or nominee trust, any merger or consolidation or the Sale or Pledge of the legal
or beneficial interests in such Restricted Party or the creation or issuance of new legal or beneficial
interests; (vii) the removal of the Property Manager (including, without limitation, an Affiliated Manager)
other than in accordance with Section 1.02 hereof; and.(viil) without limitation to the foregoing, any Sale
or Pledge by any person or entity which directly or indirectly controls Borrower of its direct or indirect
controlling interest in Borrower.

{d) Permitted Transfers.

¢)) Notwithstanding the provisions of Sections 1.15(b} and (c) hereof, the fallowing
transfers shall not be deamed to be a Transfer: (i) transfers by devise or descent or by operation of law
upon the death of a member, partner or shareholder of a Restricted Party {*Transfer Upon Death™);
(ii) the Sale, in one or a series of transactions, of not more than forty-nine percent {49%) of the stock in a
Restricted Party, (iii) the Sale, in one or a series of transactions, of not more than forty-nine percent (49%)
of the limited partnership interests or non-managing membership interests, as the case may be, in a
Reslricted Party; (iv) inter vivos and testamentary transfers of the legal or beneflcial interests (including,
without limitation, stock, partnership interests and membership interests) in a Restricted Party (A) to an
existing owner of a legal or beneficial intarest (including, without limitation, a shareholder, limited partner,
general partner, Joint venturer or member) in such Restricted Party on the date hereof (an “Existing
Owner”), (B) to a fineal descendant or spouse of an Existing Owner, (C) to a trust, the beneficiary of
which is (and so long as any part of the Loan remains unpalid continues to be) an Existing Owner or a
lineal descendant or spouse of an Existing Owner, or (D) to a comporation, limited or general parinership,
limited liability company or other legal entity which is (and so long as any part of the Loan remains unpaid
continues to be) wholly ewned and controllad by an Existing Owner; and (v) pursuant to Leases for which
Lenders consent is not required in accordance with the provisions of Section 1.26 (b) hereof.
Notwithstanding the introductory clause of this paragraph, the transfers described in clauses (i) through
(iv) inclusive of this paragraph (collectively, “Permitted Transfers®) shall be subject to Lender's prior
written consent, which consent Lender shall provide upon satisfaction of the conditions set forth in
Subsection 1.15(e) hereof.

(&) Conditions Precedent. Lender's consent to any Transfar/Permitted Transfer, regardless
of whether Lender has consented 1o any previous Transfer/Permitted Transfer, is subject to satisfaction of
the following conditions precedent:

(4D} Lender shall have received, in the case of a voluntary Transfer/Permitted
Transfer, at least thirty (30) days prior written notice of the Transfer/Permitted Transfer, and, in the case
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of Transfer(s) Upon Death, within thirty (30) days after such Permitted Transfer (collectively, the
"Permitted Transfer Notice Deadline®), together with copies of such documents and information relating
to the Transfer/Permitted Transfer as Lender may request, including, without limitation, the Sale
documents (including, without limitation, purchase/sale agreement, if any), the terms and structure of the
Sale and the nature and structure of the Sale (including, without limitation, debt/equity structure, if any);

(2) One of the following is satisfled: () the Transfer/Permitted Transfer shall not
result in a change in the contral of any Restricted Party or a change in the control or management of the
Borrower and the Property; (i), in the alternative, the person(s) ar entity(ies) proposed ta assume control
of such Restricted Party and the person(s) or entity(ies) proposed to assuma control and management of
the Borrower andfor the Property shall be acceptable to Lender in all respacts (including, without
limitation, financial condition, credit history and management ability/experience and other relevant criteria,
all as determined by Lender); or (iii) in the case of Transfer(s) Upon Death, the person(s) or entity(ies) to
assume control of such Restricted Party andfor the person(s) or entity(ies) to assume control and
management of the Borrower and the Property shall be acceptable to Lender in Lender's commercially
reasonable discretion and in the event any of the foregoing proposed person(s) or entity(ies) described in
this Subsection 1.15(e){(2)(iii) are not acceptable to Lender in the manner described herein, Lender shatl
provide a reasonable opportunity (not to exceed thity (30) days from the expiration of the Permitted
Transfer Notice Deadline in the case of Transfer(s) Upon Death) for substitute person(s) or entity(ies),
acceptable to Lender in the manner described in this Subsection 1.15(e)(2)ill}), to be provided {(such
substitute person(s) or entity(ies) may include a third-party property manager to operate the Property if
Lender requires in its commercially reasonable discretion);

(3 the Transfer/Permitted Transfer shall not release any Guarantor or tndemnitor or
their respective estates from their respective obligations under the Loan Documents;

(4) the Transfer/Permitted Transfer shall nol release the Borrower from its
obligations under the Note, this Security Instrument, or any other Loan Documents;

{3) the Transfer/Permitted Transfer shall not have any adverse effect either on the
Borrawer's compliance with tha provisions of this Security (nstrument, including, withaut limitation, Section
1.29 (captioned “Single Purpose Entity") and Section 1.30 (captioned “ERISA") hereof, or on the
Borrower's status as a continuing legal entity liable for the payment and performance of tha Secured
Obligations;

{6) Bomower shall pay all of Lender's costs and expenses, including, without
limitation, attorneys’ fees and costs, and title insurance costs (if any).

" Lendaer's Rights. Lender reserves the right to condition any consent required hereunder
upon a modification of the terms hereof (excluding a modification of the interest rate, amortization term,
maturity date, or payment schedule) and on an assumption of the Note, this Security Instrument and the
other Loan Documents as so modified in connection with the proposed Transfer, payment of an
assumption fae (except with respact to Permitted Transfers) of one percent (1%) of the principal balance
of the Note (the “Assumption Fee"), payment of a $2,000.00 processing fee (the “Processing Fee”),
payment of expenses incurred by Lender (including attorneys’ fees) in connection with any proposed
Transter (the “Transfer Expenses”), the approval by a Rating Agency (defined below) of the proposed
transferee, and such other conditions and legal opinions as Lender shall determina to be in the interest of
Lender, If the holder of the Note shall be a *real estate mortgage investment conduit” or “REMIC” (as
such terms are defined in Section 860D of the United States Internal Revenue Code, as amended, and
any related United States Treasury Department regulations) (the “REMIC Trust"), such opinions shall
include, without fimitation, an opinion of counsel in form and substance satisfactory to Lender, from
counsel approved by Lender, stating that the tax qualification and status of the REMIC Trust as a REMIC
will not be adversely affected or Impaired as a result of such modification or assumption. The Transfer
Expenses and the Processing Fee shall be payable by Borrower whether or not Lender consents to the
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Transfer. Lender shall not be required to demonstrate any actual impairment of its security or any
increased risk of defaull hereunder in order to declare the Secured Obligations immediately due and
payable ypon a Transfer without Lender's consent. Any Transfer made in contravention of this Section
1.15 shalf be null and void and of no force and effect. The provisions of this Section 1,15 shall apply to
every Transfer regardless of whether voluntary or not, or whether or not Lender has consented to any
previous Transfer.

(9) Assumption and Release. Provided that no Event of Default shall have occurred and

‘'shall be continuing, Lender shall consent to a sale of the Property and assumption of the Lean by the

purchaser (transfaeree) and the release of Borrower from liability under the Loan, except for any liabllity
arising or accruing prior to the closing of said assumption, upon (1) Borrower's completion of an
assumption application in such form as Lender may require from time to time, (2) Lender's review and
approval, which approval shall not be unreasonably withheld, of the creditworthiness and other
qualifications of the proposed transferee (including, without limitation, the development, business or
management expertise of the proposed transferee, if deemed relevant under the circumstances by
Lender in its good faith judgment) under Lender’s undarwriling criteria at the time of sald assumption, (3)
the execution by the transferee of an assumption agreement in such form as Lender may require from
time to time, and (4) payment to Lender of the Assumption Fee, the Processing Fee and the Transter
Expenses. In addition, in connection with said assumption, but subject to all of the conditions referred ta
above in this Subsection 1.15(g), Lender shall consent to the release of the Guarantor and Indemnitor,
except for any liability arising or aceruing prior to the closing of said assumption, provided that Lender
approves in writing substitute guarantor(s)/indemnitor(s) acceptable to Lender in its sole discretion in
terms of creditworthiness and other qualifications under Lender's underwriting criteria at the time of said
assumption, and further provided that such substilute guarantor(s)findemnitor(s) execute guaranties
and/or indemnities in form and content acceptable to Lender.

1.16 = Survival of Warranties. Notwithstanding any investigation of the Property, Borower,
Guarantor or indemnitor by Lender, Borrower acknowledges: (a) that in accepting the Note, this Security
instrument and the other Loan Documents, Lender is expressly and primarily relying on the truth and
accuracy of the representations, warranties and covenants of Borrower, Guarantor and Indemnitor
contained in any loan applicalion (a “Loan Application") or made to Lender in connection with the Loan
or contained in the Loan Documents or incorporated by reference therein (the “Warranties®); (b) that
such reliance existed on the part of Lender prior to the date hereof; (c) that the Warranties are a material
inducement to Lender in making the Loan; and (d) that Lender would nat make the Loan in the absence
of the Warranties, All Warranties shall survive the execution and dellvery of this Security Instrument and
shall remain continuing obligations, representations, warranties and covenants of Borrower so long as
any portion of the Secured Obligations remain outstanding.

1.17  Eminent Domain; Condemnation. Borrower shall promptly give Lender notice of the
actual or threatened commencement of any condemnation of eminent domain proceeding and shall
deliver to Lender copies of any and all papers served in connection with such proceedings.
Notwithstanding any taking by any public or quasi-public authority through eminent domain or otherwise
(including, without limitation, any transfer made in lieu of or in anticipation of the exercise of such taking),
Borrower shall conlinue to pay and perform the Secured Obligations at the time and In the manner
provided for its payment and performance in the Note and in this Security Instrument and the Secured
Obligations shall not be reduced until any award or payment therefor shall have been actually received
and applied by Lender, after the deductlon of expenses of collection, to the reduction or discharge of the
Secured Obligations. Lender shall not be limited (o the interest paid on the award by the condemning
authority but shall be entitled to receive out of the award interest at the rate or rates provided in the Note,
Borrawer shall cause the award or payment made in any condemnation or eminent domain proceeding,
which is payable to Borrower, to be applied in accordance with Section 1.09 hereof. In the event
Borrower is not entitled to any award or payment pursuant {o Section 1.09 hereof, Borrower shall cause
the award or payment to be paid directly to Lender. Lender may apply the award or payment to the
reduction or discharge of the Secured Obligations whether or not then due and payable, If the Property is
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sold, through foreclosure or otherwise, prior to the receipt by Lender of the award or payment, Lender
shall have the right, whether or not a deficiency judgment on the Note (to the extent pemmitted in the Note
or herein) shall have been sought, recovered or denled, to receive the award or payment, or a portion
thereof sufficient to pay the Secured Obligations. If in the event of a total condemnation the award or
payment is not sufficient to repay the Note in full, Borrower shall immediately pay any remaining balance,
together with all accrued interest thereon, Nothing herein shall be construed to cure or waive any Event
of Default or notice of default hereunder or under any other Loan Document or invalidate any act done
pursuant to such notice.

1.18  Additional Security. No other security now exisling, or hereafter taken, to secure the
Secured Obligations shall ba impaired or affected by the execution of this Security nstrument and alf
additional security shall be taken, considered and held as cumulative. The laking of additional security,
execution of partial releases of the security, or any extension of the time of payment of the Secured
Obligations shall not diminish the force, effect or fien of this Security Instrument and shall not affect or
impair the liability of any maker, surety or endorser for the payment of the Secured Obligations. !n the
event Lender at any time holds additional security for any of the Securad Obligations, it may enforce the
sale thereof or otherwise realize upon the same, at its option, either befare, concurrently, or after a sale is
made hereunder.

1.19  Property Use. The Property shall be used only for multi-family/apartment use and uses
Incidental thereto, and for no other use without the prior written consent of Lender,

1.20 Successors and Assigns. Without in any way limiting or affecting the provisions of
Section 1.15 hereof, this Security Instrument applies to, inures to the benefit of and binds all parties
hereto and their respective heirs, legalees, devisees, administratars, executors, successors and assigns,
The term “Lender” shall mean the owner and holder of the Note, whether or not named as Lender herein.
In exercising any rights hereunder or taking any actions provided for herein, Lender may act through its
employees, agents, independent contractors or servicers authorized by Lender.

1.21  Inspections. Lender, or its agents, representatives or employees, are autharized to
enter at any reasonable time (and with due regard for rights of tenants) upon or in any part of the Property
for the purpose of Inspecting the same and for the purpose of performing any of the acts Lender is
authorized to perform hereunder or under the terms of any of the Loan Documents. Without limiting the
generality of the foregoing, Lender shali have the same right, power and authorily to enter and inspect the
Property, and the right to appoint a recelver on an ex parte basis, {o enforce this right to enter and inspect
the Property.

1.22 [RESERVED)]

1.23  Lender's Powers. Without affecting the liability of any other person lisble for the
payment of any obligations herein mentioned, and without affecting the lien or charge of this Security
Instrument upon any portion of the Property not then or theretofore released as securily for the full
amount of all unpaid obligations, Lender may, from time to time and without notice (i) release any person
so liable, (i) extend the maturity or alter any of the terms of any such obligalion, (iii) grent other
Indulgences, (iv) release or reconvey, or cause 0 be released or reconveyed at any time at Lender's
option any parcel, portion or afl of the Property, (v) take or release any other or additional security for any
obligation herein mentioned, or (vi) make other srrangements with debtors in relation thareta.

1.24 Books and Records; Financlal Statements,

{a) Bormrower, any Guarantor and any Indemnitor shall keep (and Borrower shall cause any
Guarantor and any Indemnitor to keep) adequate books and records of account in accordance with
generally accepted accounting principles (“GAAP™), or in accordance with other methods acceptable to
Lender, consistently applied and furnish to Lender:
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{1) quarterty and annual (or, if requested by Lender and the Loan has not yet been

securitized or sold as a whole loan, monthly) cerdified rent rolls signed and dated by Borrower
accompanied by an officer's cerlificate, detailing the names of all tenants of the Improvements, the
portion of improvements cccupied by each tenant, the base rent and any other charges payable under
each Lease and the term of each Lease, including the expiration date, the extent to which any tenant is in
default under any Lease, and any other information as is reasonably required by Lender, within twenty
(20) days after the end of each calendar month, thirty (30) days after the end of each fiscal quaner or
sixty (60) days after the close of each fiscal year of Borrower, as applicable;

(2) quarterly and annual (or if requested by Lender and the Loan has not yet been
securitized or sald as a whole loan, manthly) operating statements of the Property, prepared and certified
by Borrower in the form required by Lender or, if required by Lender after an Event of Default, an audited
annual operalting statement prepared and certifled by an independent cerified public accountant
acceptable to Lender, detailing the revenues received, the expenses incurred and the net operating
income before and after debt service (principat and interest) and major capital improvements for each
month and containing appropriate year to date information, within twenty (20) days after the end of each
calendar month, thirty {(30) days after the end of each ﬁscal quarter or sixty (60) days after the close of
each fiscal year of Borrower, as apphcable

3) annual (or if requested by Lender and the Loan has not yet been securitized or
sold as a whole Loan, quarterly) balance sheets and profit and loss statements of Borrower, any
Guarantor and any Indemnitor in the form required by Lender, prepared and certified by the respective
Borrower, Guarantor and Indemnitor or, if required by Lender after an Event of Dafault, audited financial
statements prepared by an independent certified public accountant acceptable to Lender within thirty (30)
days after the end of each fiscal quarter or sixty (60) days after the close of each fiscal year of Borrower,
Guarantor and Indemnitor, as the case may be; and

{4) an annual operaling budget presented on a monthly basis consistent with the
annual operating statement described above for the Property, including cash flow projections for the
upcoming year, and all proposed capital replacements and improvements at least fiteen (15) days prior
to the starl of each fiscal year.

(5) INTENTIONALLY OMITTED.

{b) Upon request from Lender, Borrower, any Guaranlor and any Indemnitor shall furnish
(and Borrower shall cause any Guarantar and any Indemnitor to furnish) in a timely manner to Lender:

6] if the Property is used for multi-family residential use, a property management
report for the Property, showing the number of inquiries made and/or rental applications recelved from
tenants or prospective tenanis and deposits received from tenants and any other information requested
by Lender, in reasonable detail and certified by Borrower (or an officer, general partner, member or
principal of Borrower if Borrower Is not an individual) to be trus and complete, but no mare fregquently than
quarterly; and

(2) an accounting of all security deposits held in connection with any Lease of any
part of the Property, including the name and identification number of the accounts in which such security
deposlts are held, the name and address of the financtal institutions in which such security deposils are
held and the name of the person to contact at such financial institution, along with any authorily or release
necessary for Lender to obfain information regarding such accounts direclly from such financial
institutions.

. (c) Borrower, any Guarantor and any Indemnitor shall furnish (and Borrower shall cause any
Guarantor and any Indemnitor to furnish) Lender with such other additional financial or management
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information (including, without limitation, state and federal tax returns) as may, from time to time, be
reasonably required by Lender in form and substance satisfactory to Lender.

(s3] Borrower, any Guarantor and any Indemnitor shall fumish (and Borrower shall cause any
Guarantor and any Indemnitor to fumish) to Lender and its agents convenient facilities for the
examination and audit of any such books and records.

(e} Borrower shall pay a late fee of $500 to Lender each lime Borrower fails 1o deliver the
required financial documents set farth above within the time set forth above, If such delivery delinquency
continues for ten (10) days after written notice thereof,

1.25 Borrower Name(s); Matters Affecting Financing Statement Filings. At the request of
Lender, Borrower shall execute a certificate in form satisfactory to Lender listing the trade-names or
fictitious business names under which Borrower intends to operate the Property or any business located
thereon and representing and warranting thal Borrower doas business under no other trade names or
fictitious business names with respect to the Property, Borrower will not change any of the following
without nolifying the Lender of such change in writing at least thirty (30) days prior to the effective date of
such change and without first obtaining the prior written consent of the Lender:

(a) Borrowar's name or identity (including, without limitation, its trade name or names);
(b} if Borrower is an individual, Borrower’s principal residence;
() if Borrower is an organization, Borrower's corporate, partnership or other structure;

(d) if Borrower is an organization, Borrowes's jurisdiction of organization (i.e., the jurisdiction,
or State, under whose law the Borrower is organized); or

(e) if Borrower Is an organization, Borrower's place of business (if Borrower has only one
place of business) or Borrower's chief executive office (if Borrower has more than one place of businass).

Upon any change in the matters referred to above (if permitted hereunder), Borrower will, upon request of
Lender, execute any financing statement amendments, additional financing statements and other
documents required by Lender 1o reflect such change.

1.26 Leaseholds,
(a) Reserved.

(b) Space Leages. Borrower shall deliver to Lender a signed copy of all Leases (ather than
residential/apartment Leases) with respect to the Property or executed countsrparts thereof, now exisling
or hereafter made from time to time, within thirty (30) days of signing, affecting all or any pan of the
Properly, and except as is set forth herein, all Leases now or hereafter entered into with respect to the
Property shall be In form and substance subject to the approval of Lender. Borrower shall not, without
Lender's prior written consent, execute, modify, surrender or terminate any Lease now existing or
hereafter made affecting all or any part of the Property; provided, howevar, that Borrower may eater into
Leases affecting the Property without Lender's consent if such Leases (i) provide for a term of no less
than three (3} years and no more than seven (7) years and al least a market rental rate for comparable
properlies in the geographic area of the Property (as determined by Lender); (ii) have been negotiated at
arms length with a bona fide independent, third-party tenant; (iii) demise not more thah fiteen (15%)
percent of the lesser of gross square footage of, or total income generated by, the improvements; (iv)do
not contain material modifications from the standard form of Lease previously approved by Lender; (v)do
not change the use of the Property in effect at the time the Loan was made; (vi) do not have a materially
adverse effact on the value of the Property taken as a whole; and (vii) are subject and subordinate to this
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Security Instrument and the lessees thereunder agree to attorn o Lender, and further provided the
Lender's prior consent shall not be required in conneclion with the making, modification or termination
(including, but not limited to, inslituting proceedings for dispossession or eviction of any lessee under any
Lease) of residentialfapartment Leases in the ordinary course of business and consistent with prudent
customary leasing and management practices for similar properties.

1.27 Indemnity. In addition to any other indemnities to Lender specifically provided for in this
Security instrument, Borrower hereby indemnifies and saves Lender and its authorlzed representatives
harmless from and against any and all losses, liabilities, suits, obligations, fines, damages, penalties,
claims, cosls, charges and expenses, including, without limitation, architects', engineers' and attorneys’
fees and all disbursements which may be imposed upon, incurred or asserted against Lender and its
authorized representative by reason of: (i) the construction of any Improvements, (li) any capital
improvements, other work or things done in, on or about the Property or any part thereof, (jii) any use,
nonuse, misuse, possession, occupation, aleration, operation, maintenance or management of the
Property or any part thereof or any street, drive, sidewalk, curb, passageway or space comprising a part
thereof or adjacent thereto, (iv) any negligence or willful act or omission on the part of Borrower and its
agents, contraclors, servants, employees, licensees or invitees, (v) any accident, injury (including, without
limitation, death) or damage to any person or property occurring in, on or about the Property or any parl
thereof, (vi) any lien or clalm which may be alleged to have arisen on or against the Property or any par
thereof under the laws of the local or state government or any other governmental or quasi-governmental
authority or any liability asserted against Lender with respect thereto, (vii) any tax attributable to the
execution, delivery, filing or recarding of this Security Instrument or the Note, (viii) any contest due lo
Borrower's actions or failure to act, permitted pursuant to the provisions of this Security instrument, (ix)
any default under the Note or this Security instrument, (x) any claim by or liability to any contractor or
subcontractor performing work ar any party supplying materials in connection with the Propenty, (xi) any
and all claims and demands whatsoever which may be asserted against Lender by reason of any allegad
obligaticns or undertaking on lts part to perfarm or discharge any of the terms, covenants, or agreements
contained in any Leass; or (xii) the payment of any commission, charge or brokerage fee to anyone which
may be payable in connection with the funding of the Loan.

1.28 Representations and Warranties. Borrower covenants, represents and warrants with
and to Trustee and Lender that:

(a) Borrower Organization. Borrower is duly organized, validly existing and in good
standing (if applicable) under the laws of the jurisdiction of its organization or formation, and Borrower is
duly qualified to transact business and holds all licenses, registrations or other approvals {(or Is otherwise
exempt), in each other jurisdiction in which the conduct of Bomower's business requires such
qualification, licenses, registrations or other approvals, Borrower will continuously maintain its existence
and good standing (if applicable) under the laws of the jurisdiction of its organization or formation, and
Borrower will continuously maintain its qualification to lransacl businass and all licenses, registrations or
other approvals (unless otherwise exempl), in each other jurisdiction in which the conducl! of Bomrower's
business requires such qualification, licenses, registrations or other approvals.

(b) Borrower Authority. Borrower has all requisite power and authority to enter into the
Loan and to execute and deliver the Loan Documents, and to perform all of the obligations required of
Borrower thereunder. Borrower is not required to make any filing wilh, or to obtain any permit,
authorization, consent or appraval of, any person or entity as a condition to Borrower's entering into the
Loan, executing and delivering the Note, this Securily Instrument, or any other Loan Documents, or
performing all of the obligations required of Bortower thereunder, or if any such required pemmit,
authori2ation, consent or appraval is required, it has been obtained.

{c) Validity of Documents. The execution and delivery by Borrower of the Note, this
Security Instrument and other Loan Documants, and the performance by Borrower of Its obligations
thereunder, do not violate any prohibition contained in, conflict with, result in a breach of, give rise to any
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right of termination, cancellation or acceleration under, constitute a default under, or require any
additional approval under (i) Barrower's partnership agreement or any other organizational or constituent
document or instrument pursuant to which Borrower was formed or by which Borrower's operations are
governed; (ii) any material instrument or agreement to which Borrower is a part or by which Borrower is
bound or that affects the Property; or (iii) any law, rule, regulation, ordinance, order, injunction or decree
application to Borrower or to the Property or any portion thereof.

(d) Warranty of Title, Borrower hereby fully warrants the title to the Property and will defend
the same and the validity and priority of the lien and encumbrance of this Security Instrument against the
lawful claims of all persons whomsoever. None of the Permitted Encumbrances (defined below),
individually or in the aggregate, materially interfere with the benefits of the security intended to be
provided by the Security Instrument and the Loan Documents, materially and adversely affect the value of
the Property, impair the use or operations of the Property or impair Borrower's ability to pay ils obligations
in a timely manner.

(®) No Liens or Transfers. Borrower has not obtained, or agreed to obtain, any loan from
any person which could result in the creation of a lien upon the Property, or any pant thereof, to secure
repayment thereof, except for the lien of the Loan. The Property is free and clear of all liens and
encumbrances of any kind, nalure or description, save and except only for those matters set forth in a
schedule of exceplions to coverage in ihe litle insurance policy approved by Lender and insuring Lender's
interest in the Property (the "Permitted Encumbrances”). Further, Borrower has not made ar permitted
any transfer (including, without limitation, a Transfer) which will or could result in subordinate financing
being placed on any portion of the Property, and there is no outstanding Sale or Pledge of an interest in a
Restricted Party.

{f) Litigation. There is not pending against Borrower (or any partner of Borrower, if and to
the extent appticable) any pefition in bankruptcy, whether voluntary or otherwise, any assignment for the
benefit of creditors, any petition seeking reorganization, liquidation or arangement under the bankruptcy
laws of the United States or of any Stale thereof, or any other action brought under the aforementioned
bankruptcy laws; and there is no action, suit, proceeding or investigation pending or, to Borrower's
knowledge, threatened, in any court or before any governmental agency (including, without limitation,
condemnation proceedings) involving Borrower (or partner of Borrower, if and lo the extent appticable) or
the Property or any portion thereof, including, without limitation, any action which would draw into
question the validity of the Loan or of Borrower's obligations under the terms of the Note, this Security
Instrument or any other Loan Document.

(@) Status of Property,

(1 No portion of the Improvements is located in an area identified by the Secretary
of Housing and Urban Development or any successor thereto as an area having special flood hazards
pursuant to the Flood Insurance Acts or, if any portion of the Improvements is located within such area,
Borrower has obtained and will maintain the flood insurance described in Section 1.07 hereof,

2) The Property and the present and contemplated use and occupancy thereof are
in substantial compliance with all applicable zoning ordinances, building codes, land use and
Environmental Laws and other similar laws. Without limiting the foregoing, the Property is in substantial
compliance with the Americans with Disabilities Act of 1990 (as amendad from time to time and any
successor slatute) and all of the regulations premulgated thereunder. The Land constitutes one or more
separate tax lots and one ar more separate legal lots in compliance with all applicable subdivision
regulations,

&) All necassary certificales, licenses and other approvals, governmental and
otherwise, necessary for the operation of the Property and the conduct of its business and all reguired
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zoning, building code, land use, environmental and other similar permits or approvals, are in full force and
effect as of the date hereof and not subject to revocation, suspension, forfeiture or modification.

{4) The Property is served by all utilities required for the current or contemplated use
thereof, and all utility service is provided by public utilities and the Property has accepted or is equipped
to accept such utility service.

(5) All public roads and slreets necessary for service of and access to the Property
for the current or contemplated use thereof have been completed, are serviceable and all-weather and
are physically and legally open for use by the public,

(8) The Property is served by public water and sewer systems.

7 The Property is free from material damage by any cause whatsoever, and any
and all repairs required by Lender have been completed.

8) All costs and expenses of any and all labor, materials, supplies and equipment
used in the construction of the Improvements have been paid in full,

(9 Barrower has pald in full for, and Is the owner of, all fumishings, fixtures and
equipment (other than property owned by tenants) used in connection with the operation of the Property,
free and clear of any and all security Interests, llens or encumbrances, except the lien and security
interest created hereby.

(10) Al liquid and solid waste disposal, septic and sewer systems located on the
Property are in a good and safe condition and repair and in compliance with all appliceble laws.

(11) Al the Improvements lie within the boundaries of the Land.

(h) No Foreign Person. Borrower Is not a "foreign person®, *foreign corporation”, ‘foreign
partnership”, “foreign trust” or “foreign estate” or other foreign entily as those terms are defined in Section
1445 of the United States Internal Revenue Code, as amended, and the related United States Treasury
Department regulations.

(0 Separate Tax Lot. The Land is assessed for real estate tax purposes as one or more
wholly independent tax lot or lots, separate from any adjvining land or improvements not constituting a
part of such Iot or lots, and no other land or improvements are assessed and taxed togather with the Land
or any portion thereof,

G Financial Condition. Borrower is solvent, and no bankruptcy, reorganization, insolvency
or similar proceeding under any state or federal law with respact to Borrower has been inltiated, No
petition in bankruptcy has ever been filed by or against Borrower, any Guarantor, or any related entily, or
any principal, generai partner or member thereof, in the fast seven (7) years, and neither Borrower, any
Guarantor nor any related entity, or any principal, general partner or member thereof, in the last seven (7)
years has ever made any assignment for the benefit of creditors or taken advaniage of any insolvency act
or any act for the benefit of debtors. All Information in all financial slatements, rent rolls, reports,
certificates and other documents submitted in connection with the Loan are accurate, complete and
correct in all material respects. There has been no adverse change in any condition, fact, circumstance
or event that would make any such information inaccurate, incomplete or otherwise mislgading.

(k) Business Purposes, The Loan is sd!ely for the business purpose of Borrower, and is
not for personal, family, household, or agricultural purposes.
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U Taxes. Barrower and any guarantor of the Loan have filed all federal, state, county,
municipal, and city income and other tax returns required to have been filed by them and have paid all
taxes and related liabilities which have become due pursuant to such returns or pursuant 1o any
assessments received by them. Neither Borrower nor any guarantor of the Loan knows of any basis for
any additional assessment in respect of any such taxes and reiated liabilities for prior years.

(m) No Change in Facts or Clrcumstances. All information in all financing statements, rent
rolls, reports, certificates and other documents submitted in connection with the Loan are accurste,
camplele and carrect in all respects. There has been no adverse change in any condition, fact,
circumstance or event that would make any such information inaccurate, incomplete or otherwise
misleading.

(n) Disclosure. Borrower has disclosed to Lender all material facts and has nat failed to
disclose any material fact thal could cause any representation or warranty made herein to be materially
misleading.

(0) lliegal Activity. No portion of the Property has been or will be purchased, improved,
equipped or furnished with proceeds of any illegal activity, and, to the best of Borrower's knowledge,
there are no iilegal activities or aclivities relating to any controlled substance at the Property.

(p) Contracts. All contracls, agreements, consents, waivers, documents and writings of
avery kind or character at any time to which Borrower is a party to be delivered to Lender pursuant to any
of the provisions of the Loan Documents are valid and enforceable against Borrower and, o the best
knowledge of Borrower, are enforceable against ali other parties thereto, and, to Borrower's actual
knowledge, in all respects are what they purport to be and, to the best knowledge of Borrower, to the
extent that any such writing shall impose any obligation or duty on the party thereto or constitute a waiver
of any rights which any such party might otherwise have, said wriling shall be valid and enforceable
against sald party in accardance with [ts terms, except as such enforcement may be limited by applicable
bankruptcy, insolvency, reorganization or similar laws affecting the rights of creditors generally,

{Q) Transfer of Property. To the best of Borrower's knowledge, there is no concurrent or
subsaquent escrow to be opened or closed upon the closing of the Loan which would have the effect of
transferring all or any portion of the Property.

1.29  Single Purpose Entity. Borrower covenants, represents, warrants and agrees that it
has not done any of the following and shall not do any of the following:

(a) engage in any business or activity other than the acquisition, development, ownership,
operation, leasing and managing and maintenance of the Property, and entering into the Loan and
activities incidental thereto, and serving as the "Declarant” under the Declaration;

) acquire or own any material assets other than (i) the Property, and (ii) such incidental
Personal Property as may be necessary for the operalion of the Property;

{c) merge info or consolidate with any person or entity or dissolve, terminate or liquidate in
whole or in parl, transfer or otherwise dispose of ali or substantially all of its assets or change its legal
structure, without in each case Lender's consent;

(d) () fail to observe its organizational formalities or preserve its existenca as an entity duly
organized, validly existing and in good standing {if applicable) under the laws of the jurisdiction of its
organization or formation, and qualification to do business in the State where the Property is located, if
applicable, or (i) without the prior written consent. of Lender, amend, modify, terminale or fail to comply
with the provisions of Borrower's partnership agreement, arlictes or certificate of incorporation, articles of
organization or similar organizational documents, as the case may be;
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(e) own any subsidiary or make any investment in, any person or entity without the consent
of Lender;

i commingle its assets with tha assets of any of its members, general partners, affiliates,
principals cr of any other person or entity, participate in a cash management system with any other entity
or person or fail to use its own separate stationery, invoices and checks;

{9) incur any debt, secured or unsecured, direct or contingent (including, without limitation,
guaranteeing any obligation), other than the Loan, except for trade payables in the ordinary course of its
business of owning and operating the Property, provided that such debt (i) is not evidenced by a note, (ii)
is paid within sixty (60) days of the date incurred, (ili) does not exceed in the aggregate four parcent (4%)
of the outstanding principal balance of the Note, and (iv) is payable to trade creditors and in amounts as
are normal and reasonable under the circumstances;

(n) fail to pay its debts and liabilities (including, without limitation, as applicable, shared
personnel and overhead expenses) from its assets as the same shall become due;

(i) (i) fail ta maintain its records (including, without limitation, financial statements), books of
account and bank accounts separate and apart from those of the members, general partners, principals
and affiliates of Barrower, the affiliates of a member, general partner or principal of Borrower, and any
other person or entity, (ii) permit its assets or liabilities to be listed as assets or liabilities on the financial
stalement of any other entity or person, or (iil) include the assets or liabilities of any other person or entity
on its financial statements;

enter into any contract or agreement with any member, general partner, principal or
affiliate of Borrower, any Guarantor, or any member, general pariner, principal or affitiate thereof (other
than a business management services agreement with an affiliate of Borrowsr, provided that (i) such
agreement is acceptable to Lender, (i) the manager, or equivalent thereof, under such agreement holds
itself out as an agent of Bomower, and (iii)the agreement meels the standards set forth in this
subsection (J) following this parenthetical), except upon terms.and conditions that are commercially
reasonable, intrinsically fair and substantially similar to those that would be available on an arms-length
basis with third parties other than any member, genaeral partner, principal or affiliate of Borrower, any
Guarantor, or any member, general partner, principal or affiliate thereof;

(k) fall to correct any known misunderstandings regarding the separate identity of Borrower
or any member, general pariner, principal or affiliate thereof ar any other person; .

()] guarantee or become obligated for the debts of any other entity or person or hold itself
out to be rasponsible for the debts of another person;

{m) make any loans or advances to any third party, including, without limitation, any member,
general partner, principa! or affiliate of Borrower, or any member, ganeral partner, principal or affiliate
thereof, and shall not acquire obligations or securities of any member, general partner, principal or
affiliate of Borrower, or any member, general partner, or affiliate thereof;

{n) fail to file its own tax returns or, if part of a conselidated group, fail to be shown as a
separate member of such group;

{0) fail either to hold itself out to the public as a legal entity separate and distinct from any
other entity or person or to conduct its business solely in its own name in order not (i} to mislead others
as to the identity with which such other parly is transacling business, or (i) to suggest that Borrower is
respansible for the debts of any third party (including, without limitation, any member, general partner,
principal or affiliate of Borrower, or any member, general partner, principal or affiliate thereof);
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[{s)] fail ta maintain adequate capitat for the normal obligations reasonably foreseeable in a
business of its size and character and in light of its contemplated business operations;

{q) share any common logo with or hold itself out as or be considered as a department or
division of (i) any general partner, principal, member or affiliate of Borrower, (i) any affiliate of a general
pariner, principal or member of Borrower, or (jii) any other person or entity;

(r fail o allocate fairly and reasonably any overhead expenses that are shared with an
affiliate, including, without limitation, paying for office space and services performed by any employee of
an affiliate;

(s} pledge its assets for the benefit of any other person or entity, other than with respect to
the Loan;

) fail o maintain a sufficient number of employees in light of its contemplated business
operations;

(u) fail to hold its assets in its own name;

(v) if Borrower is a carporation, fail to consider the interests of its creditors in connection with
all corporate actions to the extent permitted by applicable law;

(w) have any of its obligations (other than the Loan) guaranteed by an affiliate except
Guarantor; or

{x) fail to provide in its (i) articles of organization, certificate of formation and/or operating
agreement, as applicable, if Barrower is a limited liability company, (i} limited partnership agreement it
Barrower is a limited partnership or (ili) certificate of Incorporation, if Borrower is a corporation, that for so
long as the Loan is outstanding pursuant o the Note and this Security Instrument, Borrowar shall not file
or consent to the filing of any pelition, either voluntary or involuntary, to take advantage of any applicable
insolvency, bankruptcy, liquidation or reorganization statute, or make an assignment for the benefit of

. creditors without the affirmative vote of all of the general partners/managing members/direclors of

Borrower.
1.30 ERISA.

(a) Borrower shall not engage in any transaction which would cause any obligation, or action
taken or to be taken, hereunder {(or the exercise by Lender of any of ils rights under the Note, this
Security Instrument and the other Loan Documents) to be a non-exempt {under a statutory or
administrative class exemption) prohibited fransaction under either the Employee Relirement income
Security Act of 1974, as amended (“ERISA") or the Internal Revenue Code.

{b) Borrower represents and warrants that, as of the date hereof and throughout the term of
this Security instrument (1) Borrower is not and will not be an “employee benefil plan”™ as defined in
Section 3(3) of ERISA, which Is subject to Title | of ERISA, (2) Borrower is not and will not be a
“governmental plan” within the meaning of Section 3(32) of ERISA; (3) Borrower is not and will not be,
and transactions by or with Borrower are not and will not be, subject to state statutes regulating
investments and fiduciary obligatians with respect to governmental plans; and (4) one or more of the
following circumstances is and will be true.

{i) Equity interests (as defined in 29 C.F.R. §2510.3-101(b){1)) in Bomower
are publicly-offered securities within the meaning of 29 C.F.R. §2510.3-101(b)(2);
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(i) Less than twenty-five percent (25%) of each outstanding class of equity
interests in Borrower are held by “benefit plan investors” within the meaning of 29 C.F.R. §2510.3-
101(f{2); or

(iii) Borrower qualifies as an “operaling company” or a “real estate operating
company” within the meaning of 29 C.F.R. §2510.3-101(c) or (e), or an investment company registered
under The Investment Company Act of 1940,

At Lender's request from time to time throughout the term of this Security Instrument, Borrower shall
deliver to Lender such certifications and other evidence acceptable to Lender of Borrower's compliance
with the covenants, representations and warranties contained in this Section 1,30,

ARTICLE 2,
DEFAULT

2,01 Events of Default. The occurrence of any of the following events shall be an Event of
Default hereunder (an “Event of Default”):

(a) Borrower fails to pay any interesl, principal or other monies due under the Note or other
Loan Documents on the date any such amount is due;

(b) If any of the Imposilions or other charges referred to In Sections 1.04 or 1.06 hereof are
not paid when the same is due and payable, except to the extent sums sufficient to pay such Impositions
or other charges have been deposited with Lender in accordance with the terms of this Security
Instrument;

(9] if the insurance policies required by Section 1.07 hereof are not kept in full force and
effect, or if such insurance policles are not delivered to Lender upon request;

(d) any representation or warranty made by Borrower, any Indemnitor or any person
guaranteelng payment ar performance of the Secured QObligations or any portion thereof {whether ane or
more, a “Guarantor”) in connection with the Property, the Loan, or the application for the Loan proves to
have been materially false or materially misleading when made, or Borrower or any Guarantor fails to
disclose any material fact respecting the Property, the Loan, or the application for the Loan;

{e) any govemmental authority takes or institutes any action, which in the sole opinion of
Lender, will adversely affect Bomower's condition, operations, or ability to repay the Loan, or will
adversely affect any Guarantor's condition, operations, or ability to repay the Loan, if such action remains
effective for more than thirty (30) days;

) if Borrower violates or does not comply with any of the provisions of speclal purpose
entity requirements set forth in Section 1.29 (captioned “Single Purpose Entity”) hereof;

(g Lender fails to have a legal, valld, binding, and enforceable first priority lien acceptabie to
Lender on the Property;

. (h) Borrower becomes Insclvent or there is a malerial adverse change In the assets,
liabitities or financial position of Borrower, any general partner, or any Guarantor;

(i} any action or proceeding is commenced by any parineér, principal, or member in Borrower

which seeks as one of its remedies the dissolution of Borrower or any pariner, principal, or member (as
applicable) in Borrower;
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0] any governmental authority, or any court at the instance thereof, assumes control over
the affairs or oparations of, or a receiver or trustee is appointed Over, or garnishmen! shall be issued or
made against any substantial part of, the property of Borrower or any guarantor of the Loan;

(k) Bomrower or any Guarantor of the Loan admits in writing its inability 1o pay Its debts when
due, or makes an assignment for the benefit of creditors; or Borrower or any Guarantor of the Loan
applies for or consents to the appointment of any receiver, trustee ar similar officer of Borrower or any
such Guarantor, as the case may be, or for all or any substantial part of their respective property; or
Borrower or any such Guarantor institutes (by petition, application, answer, consent or otherwise) any
bankruptey, insolvency, reorganization, arrangement, readjustment of debts, dissclution, liquidation, or
similar proceedings relating to Borrower or any such Guarantor, as the case may be, or under the laws of
any jurisdiction;

€} a receiver, trustee or similar officer is appointed for Borrower or any Guarantor of the
Loan or for all or any substantial part of their respective property without the application or consent of
Bofrower for any such Guarantor, as the case may be, and such appointment is not discharged within
sixty (60) days (whether or not consecutive); or any bankruptcy, insolvency, rearganization,
arrangements, readjustment of debt, dissolution, liquidation or similar proceedings is instituted (by
petition, application or otherwise) against Borrower or any such Guarantar and shall not be dismissed
within sixty (60) days;

{m) any Transfer or Permitted Transfer (as defined in Section 1.15 hereof) occurs without the
prior written consent of Lender, including without limitation a Sale, Pledge or an encumbrance of the
Properly, voluntarily or involuntarily, by any lien or encumbrance other than this Security Instrument;

(n) the termination or dissolution of Borrower, any general partner in Borrower or any
Guarantor; or any action or proceeding is commenced which seeks as one of its remedies the dissolution
of Borrower or any general parther in Borrower or any Guarantor;

(o) if any default occurs under any guaranty or indemnity executed in connection herewith
{including, without limitation, the Environmental Indemnification Agreement executed by Borrower and
any other Indemnitor in connection with the Loan [the “Environmental Indemnity’]) and such default
continues after the expiration of applicable grace periods, if any;

{p) if the Property becomes subject to any mechanic’s, materiaiman's or other lien other than
a lien for local real eslate taxes and assessments not then due and payable and the lien shall remain
undischarged of record (by payment, bonding or otherwise) for a period of thirly (30) days;

() if any federal tax lien is filed against Borrower, any member or general pariner of
Borrower, any Guarantor, or any portion of the Property and same is not discharged of record within thirty
(30) days after same as filed; or

{r) if for more than thirty (30) days after notice from Lender, Borrower shall continue 1o be in
default (other than the failure to pay monies due under the Note of the olher Loan Documents) under any
term, covenant or condition of the Note, this Security Instrument or the other Loan Documents not set
forth in Subsections 2.01(a) through (q) above; provided that if such default cannot reasonably be cured
within such thirty (30) day period and Borrawer shall have commenced to cure such default within such
thirty (30) day period and thereafter diligently and expeditiously proceeds to cure the same, such thirty
(30) day period shall be extended for so long as it shall require Borrower in the exercise of due diligence
to cure such default, it being agreed that no such extension shall be for a period in excess of sixty (60)
days.

All notice and cure periods provided herein or in any other Loan Document shall run concurrently with any
notice or cure periods provided by applicable laws, All notices and cure periods described herein or in
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any other Loan Documents shall not be applicable to any event which with the giving of notice, the
passage of time or both would constitute an Event of Default, if such event has occurred as of the date on
which Lender commences a nonjudicial foreclosure proceeding (if such proceeding is allowed by law)
with respect to another Event of Defaull. Such event shall constitute an independent Event of Defauit
hereunder,

2,02 Acceleration Upon Default; Additional Remedies,

(a) Remedies. Upon the accurrence of any Event of Default, Lender may or acting by or
through Trustee may take such action, without notice ar demand, as it deems advisable to protect and
enforce its rights against Borrower in and to the Properly, including, without limitation, the following
actions, each of which may be pursued concurrently or otherwise, at such time and in such order as
Lender or Trustea may determine, in their sole discretion, without impairing or otherwise affecting the
other rights and remedies of Lender or Trustee:

(1) declare all Secured Obligations to be immediately due and payable;

{2) institute proceedings, judicial or otherwise, for the complete fareclosure of this
Security Instrument under any appticable state or federal law in which case the Property or any Interest
therein may be sold for cash or upon credit in one or more parcels or in saveral interests or portions and
in any order or manner, '

3) with or without entry, to the extent permitted and pursuant to the procedures
provided by applicable state or federal law, institule proceedings for the partial foreclosure of this Security
Instrument for the portion of the Secured Obligations then due and payable, subject to the continuing lien
and securily interest of this Security Instrument for the balance of the Secured Obligations not then due,
unimpaired and without loss of priority;

) sell for cash or upon credit the'Properly or any part thereof and all estale, claim,
demand, right, title and interest of Borrower therein and rights of redemption thereof, pursuant to power of
sale or otherwise, at one or more sales, in one or more parceis, at such tima and place, upon such terms
and after such notice thereof as may be required or permitted by law;

(5) subject to the provisions of Section 10 (captioned “Exculpation”) of the Note,
Institute an action, stit or proceeding in equity for the specific performance of any covenant, condition or
agreement contained herein, In the Note or in the other Loan Documents;

(6) subject to the provisions of Section 10 (caplioned “Exculpation™) of the Note,
recover judgment on the Note either before, during or after any praceedings for the enforcement of this
Sacurity Instrument or the other Loan Documents;

(7) apply for the appointment of a raceiver, trustes, liquidator or conservator of the
Property, without notice and without regard for the adequacy of the securlty for the Secured Obligations
and without regard for the solvency of Borrower, any Guarantor, any Indemnitor or of any person, fim or
other entity liable for the payment of the Secured Obligations;

(8) subject to any applicable state or federal law, the license granted to Borrower
under Section 3.02 hereof shall automatically be revoked and Lender may enter into or upon the
Property, either personally or by its agents, nominees or atlorneys and dispossess Borrower and its
agents and servants therefrom, without liabllity for trespass, damages or otherwise and exclude Borrower
and ils agenis or servants wholly therefrom, and take possession of all rent rolls, Leases (including,
without fimitation, the form Lease and amendments and exhibils), subleases (including, without limitation,
the form sublease and amendments and exhibits) and rental and license agreements with the tenants,
subtenants and licensees, in possession of the Property or any part or parts thereof; tenants’, subtenants’
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and licensees' money deposits or other property (including, without limitation, any letter of credit) given to
secure tenants’, sublenants' and licensees’ obligations under Leases, subleases or licenses, together
with a list of the foregoing; all lists partaining to current rent and license fes arrears; any and all architects’
plans and specifications, licenses and permits, documents, books, records, accounts, surveys and
property which relaie to the management, leasing, operation, gccupancy, ownership, insurance,
maintenance, or service of or construction upon the Property and Borrower shall surrendar possession
thereof and of the Property to Lender upon demand, and thereupon Lender may (i) use, operate,
manage, control, insure, maintain, repair, restore and otherwise deal with all and every part of the
Property and conduct the business thereat; (il) complete any construction on the Property in such manner
and form as Lender deems advisable; (ili} make alterations, additions, renewals, replacements and
improvements to or on the Property; (iv) exercise all rights and powers of Borrower with respect to the
Property, whether in the name of Borrower or otherwise, including, without limitation, the right to make,
cancel, enfarce or modify Leases, obtain and evict tenants, and demand, sue for, collect and receive all
Rents of the Property and every part thereof; (v) either require Borrower (A) to pay monthly in advance to
Lender, or any receiver appointed to collect the Rents, the fair and reasonable rental value for the use
and occupation of such part of the Property as may be occupied by Borower, or (B) to vacate and
surrender possession of the Property to Lender or to such receiver and, in default thereof, Borrower may
be evicted by summary proceedings or otherwise; and (vi) apply the receipts from the Property to the
payment of the Secured Obligations, in such order, priority and proportions as Lender shall delermine
after deducting therefrom all expenses (including, without limitation, attomeys’ fees) incurred in
connection with the aforesaid operations and all amounts necessary to pay the Taxes, Other Impositions,
Insurance Premiums and other expenses in connection with the Property, as well as just and reasonable
compensation for the services of Lender, its counsel, agents and emplayees;

(9) exercise any and all rights and remedies granted to a secured party upon default
under the Uniform Commaercial Code, including, without limitation: (i) the right o take possession of the
Personal Property and other UCC collateral or any parl thereof, and to take such other measures as
Lender or Trustee may deem necessary for the care, protection and preservation of the Personal
Property, and other UCC collateral, and (i) request Borrower at its expense to assemble the Personal
Property and other UCC collateral and make it available to Lender at a convenient place acceptable to
Lender. Any notice of sale, disposition or other intended action by Lender or Trustee with respect to the
Personat Property and other UCC collateral sent to Borrower in accordance with the provisions hereof at
least tan (10) days prior to such aclion, shall constitute commercially reasonable notice to Borrower;

(10)  apply any sums then deposited in the Impounds and any other sums held in
ascrow or otherwise by Lender in accordance with the terms of this Security Instrument or any other Loan
Document to the payment of the following items in any order as determined by Lender:

(i) Taxes and Other Impositions;

(if) Insurance Pramiums;

(i) interest on the unpaid principal balanca of the Note;

(iv) amortizalion of the unpald principal balance of the Note; and

) all other sums péyable pursuant to the Note, this Security Instrument and
the other Loan Documents, including, without limitation, advances made by Lender pursuant to the tems
of this Security Instrument; '

(11)  surrender the Insurance policies maintained pursuant to Section 1.07 hereof,
collect the unearned Insurance Premiums and apply such sums as a credit on the Secured Obligations in
such priority and proportion as Lender shall determine, and in connection therewith, Borrower hereby
appoints Lender as agent and attorney-In-fact {which is coupled with an interest and is therefore
irrevocable) for Borrower to collect such unearned Insurance Premiums;

.34~

000377

000377

000377



8.€000

(12} apply the undisbursed balance of any Net Proceeds Deficiency deposit, together
with interest thereon, to the payment of the Secured Obligations in such order, priority and proportions as
Lender shall determine; or

(13)  pursue such other remedies as Lender may have under applicable state or
tederal law.

in the event of a sale, by foreclosure, power of sale, or otheiwise, of less than all of the Property, this
Security Instrument shall continue as a lien and security interest on the remaining portion of the Property
unimpaired and withous loss of priority, Notwithstanding the provisions of this Section 2.02(a) hereof to
the contrary, if any Event of Default as described in clause (h), (i), (i} or (k) of Section 2.01 hereof shall
oceur, the entire unpaid Secured Obligations shall be automatically due and payable, without any further
notice, demand or other action by Lender.

{b) Application of Proceeds. The purchase money, proceeds and avails of any disposition
of the Property, or any part thereof, or any other sums coliected by Lender pursuant to the Note, this
Security Instrument or the other Loan Documents, may be applied by Lender to the payment of the
Secured Obligations in such priority and proportions as Lender shall determine,

(c) Right to Cure Defaults. Upon the occurrence of any Event of Default or if Borrower fails
to make any payment or to do any act as herein provided, Lender may, but without any obligation to do so
and without notice to or demand on Borrower and without releasing Borrower from any obligation
hereunder, make or do the same in such manner and to such extent as Lender may deem necessary-ta
protect the security hereof. Lender or Trustee is authorized to enter upan the Property for such purposes,
or appear in, defend, or bring any action or proceeding to protect its interest in the Property or to
foreclose this Security Instrument or collect the Secured Obligations, The cost and expense of any cure
hereunder (including, without limitation, attorneys’ fees to the extent permitted by law), with interest as
provided in this Sectlion 2.02(c) hereof, shall constitute a portion of the Secured Obligations and shall be
due and payable to Lender upon demand. All such costs and expenses incurred by Lender or Trusiee in
remedying such Event of Default or such failed payment or act or in appearing in, defending, or bringing
any such action or proceeding shall bear interest at the Default Rate (defined in the Note), for the period
after notice from Lender that such cost or expense was incurred to the date of payment to Lender. All
such costs and expenses incurred by Lender tagether with interest thereon calculated at the Default Rate
shall be deemed to constitute a portion of the Secured Obligations and shall be immediately due and
payable upon demand by Lender therefor. .

(d) Actions and Proceedings. lLender or Trustee has the right to appear In and defend any
action or proceeding brought with respect to the Property and, affer the occurrence and during the
continuance of an Event of Default, to bring any action or proceeding, in the name and on behalf of
Borrower, which Lender decides should be brought to protect its interest in the Property.

(=) Recovery of Sums Required To Be Paid. Lender shall have the right from time to time
to take action to recover any sum or sums which constitute a part of the Secured Obligations as the same
become due, without regard to whether or not the balance of the Secured Obligations shall be due, and
without prejudice lo the right of Lender or Trustee thereafter to bring an aclion of foreclosure, or any other
action, for a default or defaults by Borrower existing at the time such earlier action was commenced.

H Examination of Books and Records. Lender, its agents, accountants and attorneys
shall have the right upon reasonable prior notice to Berrower (unless an Event of Default exists, in which
case no hotice shall be required), to examine and audit, during reasonable business hours, the records,
books, management and other papers of Borrower and its affiliates or of any Guarantor or Indemnitor
which pertain ta thelr financial conditlon or the income, expenses and operation of the Property, at the
Property or at any office regularly maintained by Borrower, its affiliates or any Guarantor or Indemnitor
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where the books and records are located. Lender and its agents shall have the right upon notice to make
copies and extracts from the foregoing records and other papers.

(9) Other Rights, etc,

Q) The failure of Lender or Trustee to insist upon strict performance of any term
hereof shall not be deemed to be a walver of any term of this Security Instrument. Borrower shall not be
relieved of Borrower's obligations hersunder by reason of (1) the failure of Lender or Trustee to comply
with any request of Borrower, any Guarantor or any Indemnitor to take any action to foreclose this
Securily Instrument or otherwise enforce any of the provisions hereof or of the Note or the other Loan
Cocuments, (2) the release, regardless of consideration, of the whole or any part of the Property, or of
any person liable for the Secured Obligations or any portion thereof, or (3) any agreement or stipulation
by Lender extending the time of payment, changing the raté of interest, or otherwise modifying or
supplementing the tarms of the Note, this Security Instrument or the other Loan Documents,

(2) It is agreed that the risk of loss or damage to the Property is on Borrower, and
Lender shall have no liability whatsoever for decline in value of the Property, for failure to maintain the
insurance policies required-pursuant 1o Section 1.07 hereof, or for failure to determine whether insurance
in force is adequate as to the amount of risks insured, Possession by Lender shall not be deemed an
slection of judicial relief, if any such possession is requested or obtained, with respect to any portion of
the Property, or collateral not in Lender's possession.

(3} Lender may resort for the payment of the Secured Obligations to any other
security held by Lender in such order and manner as Lender may elecl. Lender or Trustee may take
action to recover the Secured Obligations, or any portion thereof, or to enforce any covenant hereof
without prejudice to the right of Lender or Trustee thereafter to foreclose this Security Instrument. The
rights of Lender or Trustee under this Security Instrument shall be separate, distinct and cumulative and
nona shall ba given effect to the exclusion of the others. No act of Lender or Trustee shall be construed
as an election to procaed under any one provision herein to the exclusion of any other provision. Neither
Lender nor Trustee shall be limited exclusively lo the rights and remedies herein stated but shali be
entitted ta every right and remedy now or hereafter afforded at law or in equity.

(h) Right to Release Any Portion of the Property. Lender may release any portion of the
Property for such consideration as Lender may require without, as lo the remainder of the Property, in
any way impairing or affecting the lien or priority of this Security Instrument, or improving the position of
any subordinate lienhokler with respect therato, except to the extent that the obligations hereunder shall
have been reduced by the actual monetary consideration, if any, received by Lender for such release,
and may accept by assignment, pledge or otherwise any other Property in place thereof as Lender may
require without being accountable for so doing to any other lienholder. This Security Instrument shall
continue as a lien and security Interest in the remaining portion of the Property,

0] Violation of Laws. If the Property is nol in compliance with applicable laws, Lender may
impose additional requirements upon Borrower in connection herewith including, without limitation,
manetary reserves or financial equivalents.

) Right of Entry. Lender and its agents shall have the right to enter and inspect the
Property at all reasonable times. Except In case of emergency, such entries shall be with reasonable
prior notice and shall be with due regard for rights of tenants.

ARTICLE 3.
ASSIGNMENT OF LEASES, RENTS, INCOME OFIT.
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3.01  Assignment; Priority of Assignment. Borrower (referred to in this Adicle 3 as
*Assignor®) hereby irrevocably, absolutely, presently and unconditionally grants, sells, assigns, transfers,
pledges and sets over to Lender (referred 1o in this Article 3 as “Assignee™):

(a) any and all Leases, together with all of Assignor's right, title and interest in and to tha
Leases including, without limitation, ali modifications, amendments, extensions and renewals of the
Leases and all rights and privileges incident thereto and all demands of claims arising thersunder
(including, without limitation, any cancellation fees or other premiums collected in connection with the
Leases) or under any palicies insuring against loss of rents or profits;

(b) all Rents, including, without fimitation, expenses paid by tenants; and

(e} all security deposits, guaranties and other security now or hereafter held by Assignor as,

securily for the performance of the obligations of the tenants under such Leases.

The foregoing assignment of Rents and Leases is intended by Assignor and Assignee to create and shall
be construed to create a present and absolute assignment to Assignea of all of Assignor's right, title and
interest in the Rents and in the Leases and shall not be deemed to create merely an assignment for
security only for the payment of any indebtledness or the performance of any obligations of Assignor
under any of the Loan Documents. This assignment is included within the text of this Security Instrument
for convenience only, but such inclusion shall not derogate from its effectiveness any other assignment of
Rents or Leases contained in any other Loan Documents or otherwise and all shall be supplementary to
one another,

Nothing contained herein shall aperate or be construed to obligate Assignee to perform any of the -

terms, covenants and conditions contained in any Lease or otherwise to impose any obligation upon
Assignee with respect to any Lease, including, without limitation, any obligation arising out of any
covenant of quiet enjoyment therein contained in the event the tenant under any such Lease shall have
been joined as a party defendant in any action to forectose and the estate of such tenant shall have been
thereby terminated. Assignor and Assignee further agree that, during the term of this Security Instrument,
the Rents shall not conslitute property of Assignor (or of any estate of Assigner) within the meaning of 11
U.S.C. §541, as may be amended from time to time.

Assignor hereby represents and warrants that {i) Assignor has good title to the Leases and the
full pawer and right to assign the Leases; (i) no other persons have any title or interest in the Leases; (iii)
the Leases are in full force and effect and have not been modified except as set forth in the certified
occupancy statement delivered to and approved by Assignee; (iv) there are no defaults under any of the
Leases; (v) no other assignments of all or any portion of the Rents or the Leases exist or remain
outstanding; (vi) all Rents due have been paid in full; (vii} none of the Rents reserved in the Leases have
been assigned or otherwise pledged or hypothecated; (viii} none of the Rents have been collected for
more than one (1) month in advance (except 8 security deposit shall not be deemed rent collected in
advance); (ix) the property demised under the Leases have been completed and the tenants under the
Leases have accepted the same and have taken possession of the same on a rent-paying basis; (x) there
exist no offsets or defenses to the payment of any portion of the Rents; (xi) Assignor has received no
notice from any tenant chalienging the validity or enforceability of any Lease; (xii) there are no
agreements with the tenants under the Leases other than expressly set forth in each Lease; (xiii) the
Leases are valid and enforceable against Assignor and the tenants set forth therein; (xiv) no Lease
contains an option to purchase, right of first refusal to purchase, or any other similar provision; (xv) no
person or entity has any possessory interest in, or right {o occupy, the Property except under and
pursuant to a Lease; (xvi) each Lease is subordinate to this Security Instrument, elther pursuant to its
terms or a recordabte subordination agreement; (xvii) no Lease has the benefit of a non-disturbance
agreement other than the non-disturbance agreements executed by the Lender in connection with the
closing of the Loan and the non-disturbance provisians contained within the Lease(s) provided by the
Borrower and reviewed by the Lender in cennection with the closing of the Loan; (xviii) all security
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deposits relating to the Leases reflected on the cerlified rent roll delivered to Assignee have been
collected by Assignor; and (xix} no brokerage commissions or finders fees are due and payable regarding
any Lease,

Assignor shall take such action and execute, deliver and record such documents as may be
reasonably necessary to evidence such assignment, to establish the priority thereof and to carry out the
intent and purpose hereof.

Assignor shall faithfully perform and discharge all of Assignor's obligations under the Leases and
to enforce all obligations undertaken by tenants thereunder. Assignor shall defend Assignee in any action
relating to the Leases and shall indemnify, defend and hold Assignee harmless from and against any
claims of tenants or third parties with respect to the Leases. Assignor shall not receive ar collect any
Rents in advance of the date due or waive or defer any terms of the Leases without the consent of
Assignes. Assignor shall not pledge, assign or further encumber the Leases or any Rents or (excep! as
is permitted by Section 1.26(b) above) modify or terminate the Leases, or permit any assignment or
sublease thereunder, without Assignee’s prior wrilten consent. Assignor irrevocably appoints Assignee
its true and lawiful attarney-in-fact, at the option of Assignee at any time and from time to time, lo demand,
receive and enforce payment, 10 give receipts, releases and satisfactions, and to sue, in the name of
Assignor, Trustee or Assignee, for all such Rents, and apply the same to the Secured Obligations.

3.02 Grantof Revocable License to Collect Rents. So long as an Event of Default shall not
have occurred and be continuing under this Security Instrument, Assignee hereby grants to Assignor a
revocable license to enforce the Leases, to collect the Rents, to apply the Rents to the payment of the
costs and expenses Incurred in ¢onneclion with the Property and to any Secured Obligations. If
requested by Assignee, Assignor shall (a) give written notice to the tenants under the Leases of the
assignment of Rents and Leases by Assignor to Assignee pursuant to Section 3.01 hereof, of the grant of
the revocable license by Assignee lo Assignor pursuant fo this Section 3.02, and of the respective rights
of Assignor and Assignee under this Article 3; and (b) obtain such tenants’ agreements to be bound by
and comply with the provisions of such assignment and grant. All Leases hereafter executed with respect
to the Property shall contain a reference to the foregoing assignment and grant and shall state that the
tenant exacuting such Lease shall be bound by and shall comply with the provisions hereof.

3.03 Revocation of License; Assignee’s Rights, Upon the occurrence of an Event of
Default and at any lime thereafter during the continuance thereof, subject lo applicable laws, the license
granted to Assignor hereunder shall automatically be revoked, Upon such revocation, Assignor shall
promptly deliver to Assignee all Rents then held by or for the benefit of Assignor. Assignee, in addition to
any other rights granted to Assignee under this Security Instrument, shall have the right: (i) to nofify the
tenants under the Leases that Assignor’s license to collect Rents has been revoked, and, with or without
taking possession of the Property, to direct such tenant to thereafter make all payments of Rent and to
perform all obligations under its Lease to or for the benefit of Assignee or as directed by Assignee; (li) to
enter upon the Property and to take over and assume the management, operation and maintenance of
the Properly, to enforce all Leasas and collect all Rents due thereunder, to amend, modify, extand, renaw
and terminate any or all Leases and execute new Leases; and (iii) to perform all other acts which
Assignee shall detenming to be necessary or desirable to carry out the foregoing. Each tenant under any
Lease shall be entilled to rely upon any notice from Assignea and shall be protected with respecl to any
payment of Rent made pursuant to such notice, irrespeclive of whether a dispute exists between Assignor
and Assignee with respact to the existence of an Event of Default or the rights of Assignee hereunder,
The payment of Renl lo Assignee pursuant to any such notice and the performance of obligations under
any Lease to or for the benefit of Assignee shall not cause Assignee to assume or be bound by the
pravisions of such Lease Including, without limitation, the duty to return any security deposit to the tenant
under such Lease unless and to the extent such security deposit was paid to Assignee by Assignor.
Assignor shall indemnify, defend and hold Assignee harmless from and against any and all losses,
claims, damage or liability arlsing out of any claim by a tenant with respect thereto.
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3.04 Application of Rents; Security Deposits. All Rents received by Assignee pursuant to
this Security instrument shall be applied by Assignee, as determined by Assignee, to any of the following:
(i) the costs and expenses of collection, including, without limitation, attorneys’ fees and receivership
fees, costs and expenses; (i} the costs and expenses incurred in connection with the management,
operation and maintenance of the Property; (iil) the establishment of reasonable reserves for working
capital and for anticipated or projected costs and expenses, including, without limitation, capital
improvements which may be necessary or desirable or required by law; and (iv) the payment of any
indebtedness then awing by Assignor 1o Assignee. In connection therewith, Assignor further agrees that
all Rents received by Assignee from any tenant may be allocaled first, if Assignee so elects, to the
payment of all current obligations of such tenant under its Lease and not to amounts which may be
accrued and unpaid as of the date of revocation of Assignor’s license lo collect such Rents, Assignee
may, but shall have no obligation to, pursue any tenant for the payment of Rent which may be due under
its Lease with respect to any period prior to the exercise of Assignee’s rights hereunder or which may
become due thereafter. Assignor agrees that the collection of Rents by Assignee and the application of
such Rents by Assignee to the costs, expenses and obligations referred to in this Section 3.04 shall not
cure or waive any default or Event of Default or invalidate any act (including, without limitation, any sale of
all or any portion of the Praperly now or hereafter securing the Loan) done in response to or as a resul of
such default or Event of Default or pursuant to any notice of default or notice of sale issued pursuant to
any Loan Document.

3.05 Ko Mortgagee in Possession, Nothing contained in this Securily Instrument shall be
construed as constituting Assignee a “morigagee in possession” in absence of the taking of actual
possession of the Property by Lender. In the exercise of the powers herein grantad Lender, no liability
shall be asserted or enforced agalinst Assignee, all such liability being expressly waived and released by
Assignor,

ARTICLE 4.
SECONDARY MARKET

4.01 Transfer of Loan, Lender may, al any time, sell, transfer or assign the Note, this
Security Instrument and the other Loan Documents, and any or all servicing rights with respect thereto, or
grant participations therein or issue morigage pass-through certificates or other securities evidencing a
beneficial interest in a raled or unrated public offering or private placement (the “Securities®). Lender
may forward to each purchaser, transferee, assignee, servicer, partigipant or investor in such Securilies
or any rating agency (“Rating Agency”) raling such Securities (collectively, the “Investor™) and each
prospective Investor, ali documents and information which Lender now has or may hereafier acquire
refating to the Loan and to Botrower, and the Property, whether furnished by Borrower, or otherwise, as
Lender determines necessary or desirable, Borrower shall cooperate with Lender In connection with any
transfer made or any Securities created pursuant to this Security Instrument, including, without limitation,
the delivery of an esloppel certificate In accordance therewith, and such other documents as may be
reasonably required by Lender, Borrower shall also fumish and Borrower consents to Lender fumishing
to such Investors or such prospective Investors or Rating Agency any and 2!l information concerning the
Property, ths Leases, the financial condition of Borrower as may be requesled by Lender, any Investor or
any prospective Investor or Rating Agency in connection with any sale, transfer or participation interest.
Lender may retain or assign responsibility for servicing the Note, this Security Instrument, and the other
Loan Documents, or may delegate some or all of such responsibility and/or obligations to a servicer
(including, without limitation, any subservicer or master servicer) or agenl, Lender may make such
assignment or delegation on behalf of the Investors if the Note is sold or this Security Instrument or the
other Loan Documents are assigned, All references to “Lender” in the Loan Documents shall refer to and
include any such servicer or agent, to the extent applicable, In each case as designated by Lender from
time to time,

4.02 Conversion to Registered Form. At the request and the expense of Lender, Borrower
shall appoint, as its agent, a registrar and transfer agent (the “Registrar™) acceptable to Lender which
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shall maintain, subject to such reasonable regulations as it shall provide, such books and records as are
necessary for the registration and transfer of the Note in a manner that shall cause the Note lo be
considered lo be in registered form for purposes of Saction 163(f) of the U.S. Internal Revenua Code.
The option to convert the Note into registered form once exercised may not be revoked, Any agreement
setting out the rights and obligations of the Registrar shall be subject to the reasonable approval of
Lender. Borrower may revoke the appointment of any particular person as Registrar, effective upon the
effectiveness of the appointment of a replacement Registrar. The Registrar shall not be entitled to any
fee from Lender or any other Lender in respect of transfers of the Note and this Security Instrument (other
than taxes and governmental charges and fees).

4.03  Estoppel Certificate. Upon any transfer or proposed transfer contemplated by Section
4.01 above, at Lender's request, Borrower, or any guarantors or indemnitors shall provide an estoppel
certificate to the Investor or any prospective investor in such form, substance and detail as Lender, such
Investlor or prospeclive Investor may require,

ARTICLE 5,
FURTHER ASSURANCES

5.01 Recording of Security Instrument; Other Assurances. Borrower forthwith upan the
execution and delivery of this Security Instrument and thereafter, from time to time, will cause this
Security Instrument and any of the Loan Documents creating a lien or security interest or avidencing the
lien hereof upon the Property and each instrument of further assurance to be filed, registered or recorded
in such manner and in such places as may be required by any present or future law in order to publish
notice of and fully to protect and perfect the lien or security interest hereof upon, and the interest of
Lender in, the Property. Borrower will pay all taxes, filing, registration or recording fees, and all expenses
incident to the preparation, execution, acknowledgment and/or recording of the Note, this Security
instrument, the other Loan Documents, any note or deed of trust or mortgage supplemental hereto, any
security instrument with respec! to the Property and any instrument of further assurance, and any
modificatfon or amendment of the foregoing documents, and all federal, state, county and municipal
taxes, duties, imposts, assessments and charges arising out of or in connection with the execution and
delivery of this Security Instrument, any deed of trust or mortgage supplemental hereto, any security
instrument with respect to the Property or any Instrument of further assurance, and any modification or
amendment of the foregoing documents, except where prohibited by law so to do.

5.02 Further Acts. Borrower will, at the cost of Borrower, and without expense to Lender, do,
execute, acknowledge and deliver all and every such further acls, deeds, conveyances, deeds of trust,
mortgages, assignments, notices of assignments, transfers and assurances as Lender shall, from time to
time, require, for the better assuring, conveying, assigning, transferring, and confirming unto Lender and
Trustee the Property and righls hereby deeded, mortgaged, granted, bargained, sold, conveyed,
confimed, pledged, assigned, warranted and transferred or intended now or hereafter so to be, or which
Barrower may be or may hereafter become bound to convey or assign to Lender, or for carrying out the
intention or facilitating the performance of the terms of this Security Instrument or for filing, registering or
recording this Securlty Instrument, or for complying with all applicable laws. Borrower, on demand, will
execute and deliver and hereby euthorizes Lender to execute in the name of Borrower or without the
signature of Borrower to the extent Lender may lawfully do so, onhe or more financing statements, chattel
mortgages or other Instruments, to evidence more effactively the securlty interest of Lender in the
Property. Borrower grants to Lender an irrevocable power of altorney coupled with an interest for the
purpose of exercising and perfecting any and all rights and remedies available to Lender at law and in
equity, including, without limitation, such rights and remedies available io Lender pursuant to this
paragraph. Borrower specifically agrees that all power granted to Lender under this Security Instrument
may be assigned by Lender to its successors or assigns as holder of the Note.

§.03 Changes in Laws Regarding Taxation; Documentary Stamps,
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{a) In the event of the passage after the date of this Security Instrument of any law of the
State where the Propenty is located deducting from the value of real property for the purpose of taxation
any lien or encumbrance thereon or changing in any way the faws for the taxation of mortgages or loans
secured by mortgages for state or local purposes or the manner of the collection of any such taxes, and
imposing a tax, (including, withou limitation, a withholding tax) either directly or indirectly, on this Security
Instrument, the Note or the Loan, Borrower shall, if permitted by law, pay any tax imposed as a result of
any such law within the statutory period or within fifteen (15) days after demand In Lender, whichever is
less, provided, however, that if, in the opinion of the attorneys for Lender, Borrower is not permitted by
law to pay such taxes, Lender shall have the right, at its option, to declare the Loan due and payable on a
date specified in a prior notice to Borrower of not less than thifly (30) days. Any prepayment made by
Borrower pursuant to the terms of this paragraph shall be made without any Prepayment Charge (as
defined in the Note). :

(b) If at any time the United States of America, any State thereof, or any governmental
subdivision of any such State, shall require revenuea or other stamps to be affixed to the Note or this
Security Instrument, Borrower wil!, upon demand, pay for the same, with interest and penalties thereon, if
any.

ARTICLE 6.
NEVADA PROVISIONS/MODIFICATIONS AND OTHER PROVISIONS

6.01 Governing Provisions. In the event of any conflicts or inconsistencies between the
terms and conditions of this Aricle 6 and the remainder of this Security (nstrument, the terms and
conditions of this Article 6 shall control and be binding, but only to the extent of any such conflicts or
inconsistencies.

6.02 Evasion of Prepayment Terms. If an Event of Default shall cceur, a tender of any
payment of principal by Borrower, its successors or assigns or by anyone on behalf of Borrower, its
successors or assigns, in excess of the amount which would have been payable had the Event of Default
not occurred, shall constitute an evasion of the prepayment terms of the Note, as incorporated herein by
referenca, and shall be deemed to be a voluntary prepayment thereunder and any such payment, to the
extent permitted by law, must include the prepayment charge computed in accordance with the terms of
the Note.

6.03 Receiver. In furtherance of and not in limitation of any other provisions of this Security
Instrument, including without limitation Section 2,02(a):

If an Event of Default shail occur, the Lender shall be enlitled as a matter of right and without
notice to Borrower or anyone claiming under Borrower and without giving bond and without regard to the
solvency or insolvency of the Borrower or any party bound for the payment of the Secured Obligatians, or
waste of the Property or adequacy of the security of the Property for the obligations then secured hereby
or the then value of the Property, to apply ax parte for the appointment of a receiver in accordance with
the statutes and law made and provided for and such receiver shall have, In addition to ail rights and
powers customarily given to and exercised by such receivers and all rights and powers granted to such
receiver or Lender under this Security lnstrument {0 the extent allowed by law), all the rights, powers and
remedies as provided by law or as may be contained in any court order or decree applying such remedy.
A court is authorized to appoint a receiver on request or petition of Lender, and Borrower irrevocably
consents to the appointment of a receiver and waives any notlce of application therefor. Such receiver
shall collect the Rents as hereinafter defined, and all other income of any kind; manage the Property so to
prevenl waste; execute Leases (as hereinafter defined) within or beyond the period of recelvership, pay
all expenses for normal maintenance of the Property and perform the terms of this Security Instrument
and apply the Rents to the costs and expenses of the receivership, Including reasonable attorneys' fees,
to the repayment of the Secured Obligations and to the operation, maintenance and upkeep and repair of
the Property, including payment of taxes on the Property and payments of premiums of insurance on the
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Property and any other rights permitted by law, Borrower does hereby irrevocably consent to such
appointment. Lender's right to appointment of a receiver shall exist whether or not the apparent value of
the Property exceeds the indebtedness secured hereby by a substantial amount and without any showing
as required by N.R.S. 107.100. The receiver may, to the extent permitted under applicable law, without
notice, enter upon and take possession of the Property, or any part thereof, by force, summary
proceedings, ejectment or otherwise, and remove Borrower or any other person or entity and any
perscnal property therefrom, and may hold, operate and manage the same, receive all Rents and do the
things the receiver finds necessary to preserve and protect the Property, whether during pendency of
foreclosure, during a redemption periad, if any, or otherwise, and as further provided in any assignment of
Rents and Leases executed by the Borrower to the Lender, whether contained in this Security Instrument
or in a separate instrument. Borrower shall not contest the appointment of a receiver to operate the
Property at any time from and after the occurrence of an Event of Default including, without limitation,
during the institution of foreclosure proceedings. Upon an Event of Default, Borrower shall peaceably
turn over possession of the Froperty to a receiver upon request of Lender.

6.04 Right to Collect Rents. In furtherance of and nat in limitation of any other provisions of
this Security instrument, including without limitation Section 3.03:

Upon an Event of Default and whether before or after the institution of legal proceedings to
foreclose the fien hereof or before or after sale of the Property or during any period of redemption the
Lender, and without regard to waste, adequacy of the security or solvency of the Borrower, may revoke
the privilege/license granted Borrower hereunder to collect the Rents and may, at its option, without
natice in person or by agent, with or without taking possession of or entering the Property, with or without
bringing any action or proceeding, or by a duly appointed receiver, give or require Borrower to give, nalice
to any or all tenants under any Lease authorizing and directing the tenant 1o pay Rents to Lender or such
receiver, as the case may be; collect all of the Rents; enforce the payment thereof and exercise all of the
rights of the landlord under any Lease (as hereinafter defined) and all of the rights of Lender hereunder;
enter upon, take possession of, manage and operate said Property, or any part thereof, may cancel,
enforce or modify any Leases, and fix or modify Rents, and do any acts which the Lender deems proper
lo protect the security hereof with or without taking possession of the Property.

Any Rents whether collected by the Lender or by such receiver, as the case may be, shall be
applied to the costs and expenses of operation, management and collection, including reasonable
attorneys’ fees, to the payment of the fees and expenses of any agenl or receiver 50 acling, to the
payment of taxes, assessments, Insurance premiums and expenditures for the management and upkeep
of the Property, to the performance of the landlord's obligations under the Leases and to any Secured
Obligations, all in such order as the Lender may determine.

The entering upon and taking possession of the Property, the collection of such Rents and the
application thereof as aforesaid shall not cure or waive any Event of Default under this Secuiily
Instrument or affect any notice of default or invalidate any act done pursuant to such notice nor in any
way operale to pravent the Lender from pursuing any other remedy which it may now or hereafter have
under the terms of this Security instrument or the Note or any other security securing the same, nor shall
it in any way be deemed to constitute the Lender a mortgagee-in-possession. The rights hereunder shall
in no way be dependent upon and shall apply without regard to whether the Property are in danger of
being lost, materially injured or damaged or whether the Property are adequate to discharge the Secured
Obligations. The rights contained harein are in additlon to and shall be cumulative with the rights given In
any separale instrument, assigning any Rents or Leases of the Property and shall not amend or modify
the rights in any such separate agreement.

6.05 Right to Foreclose. In furtherance of and not in limitation of any other provisions of this
Security Instrument, including without limitation Section 2.02(a):
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If an Event of Default shall occur the Lender may, either with or without entry or taking
possession, proceed by suit or sulls at law or in equity or by any other appropriate proceedings or remedy
to enforce payment of the Secured Obligations or the performance of any other term hereof or any other
right and the Borrower hereby authorizes and fully empowers the Lender to foreclose or cause to be
foreclosed this Security instrument by judicial proceedings or non-judicial proceedings, inciuding without
limitation by advertisement with power of sale (to the extent allowed by law), or by such cther statulory
procedure available in the State where the Property is located and grants to the Lender full authority to
cause Trustee fo sell the Property at publi¢ auction and convey fitle to the Property to the purchaser,
either in one parcel or separate lols and parcals, at the option of Lender, all in accordance with and in the
manner prascribed by law, and out of the progeeds arising from sale and foreclosure to retain the
principal and interest due on the Note and the Secured Obligations together with all such sums of money
as Lender shall have expended or advanced pursuant to this Security Instrument or pursuant to statule
together with interast thereon as herein provided and all costs and expenses of such foreclosure,
including without limitation lawful maximum reasonable attomeys' fees, the cost of environmental
inspection and appraisal costs and expenses, with the balance, if any, to be paid to the persons entited
thereto by law. In any such proceeding the Lender may apply all or any portion of the Secured
Obligations to the amount of the purchase price.

6.06 Forbearance by Lender Not A Waiver. Borrower waives to the extent permitied by law,
notice of election to mature or declare due the whole of the Secured Obligations. Any farbearance by
Lender in exercising any right ar remedy hereunder, or otherwise afforded by applicable law, shall not be
a waiver of or preclude the exercise of any right or remedy. The acceptance by Lender of payment of any
sum secured by this Security Instrument after the due date of such payment shall not be a waiver of
Lender's right either to require prompt payment when due of all other sums so secured or 1o declare an
Event of Default for failure to make prompt payment. The procurement of insurance or the payment of
taxes of other liens or charges by Lender shall not be a waiver of Lender's right to accelerate the maturity
of the Secured Obligations nor shall Lender's receipt of any awards, proceeds or damages under this
Security Instrument operate to cure or waive Borrower's defauit in payment of sums secured by this
Security Instrument.

6.07 Remedies Cumulative and Not Exclusive. In furtherance of and not in limitation of any
other provisions of this Security Instrument, including without limitation Section 2.02(g):

Lender shall be entitled to enforce payment and performance of any indebtedness or obligations
secured hereby and to exercise all rights and powers under this Security Instrument or under any Loan
Document or other agreement or any laws now or hereafter in force, notwithstanding some or ail of the
said indebtedness and obligations secured hereby may now or hereafter be otherwise secured, whether
by mortgage, deed of trust, pledge, fien, assignment or otherwise, Neither the acceplance of this Security
instrument nor its enforcement, whether by court action or pursuant to the power of sale (to the exient
aliowed by law) or other rights, powers and remedies herein contained, shali prejudice or in any manner
affect Lender's right to realize upon or enforce any other security now or hereafter held by Lender, it
being agreed that Lender shall be entitled to enforce this Security Instrument and any other security now
or hereafter held by Lender in such order and manner as it may in its absolute discretion determine. No
remedy herain confarred upon or reserved to Lender is Intended to be exclusive of any other remedy
herein or by law provided or permitted, but each shall be cumulative and shall be in addition fo every
other remedy given hereunder or now or hereafter existing at faw or in equity or by statute. Every right,
power or remedy given by any of the Loan Documents to Lender or to which Lender may be otherwise
enlitled, may be exercised, concurrently or independently, from time to time and as often as may be
deemed expedient by Lender and Lender may pursue inconsistent remedies,

6.08  Walver of Notice. Borrower shall nat be enlitled to any nolices of any nature whatsoever
from Lender excapt with respecl to matters for which this Security Instrument specifically and expressly
provides for the qgiving of notice by Lender to Borrower and except with respect to matters for which
Lender is required by applicable law to give notice, and Borrower, lo the fullest extent allowed by law,
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hereby expressly waives the right to receive any notice from Lender with respect to any matter for which
this Security Instrument does not specifically and expressly provide for the giving of natice by Lender to
Borrower.

6.09 Nevada Covenanis., The covenant numbers 1,3, 4 (the default rate of interest as
provided in the Note), 5, 6, 7 {counsel fees), 8 and 9 of N.R.S. 107.030, are hereby adopted and made a
part of this Security Instrument; provided, however, that the express pravisions of this Security Instrument
shall control If in conflict with Covenant Nos, 1, 3, 4 and 9, and the provisions of Covenant Nos. 5, 8, 7
and 8 shall contro! if in conflict with the express provisions of this Securily Instrument; the provisions of
both otherwise to ba cumulative. Any default of Borrower shall entitle Lender to the remedies available
for a violation of the covenants incorporated by reference.,

6.10  Waiver of N.R.S. 675. The Borrower does hereby warrant 1o Lender, that Borrower as
owner of the Property, does hereby waive its rights, if any, under N.R.S. 675.060 and N.R.S. 675.470,
and does further warrant to Lender that Borrower will not use N.R.S. 675.060 and/or N.R.S. 675.470 as a
defense in its obligation for repayment of the Loan and Indebtedness secured hereby lo Lender. -

6.11  Acknowledgment of Waiver of Hearing Before Sale.

Borrower understands that under the Constitution of the United States and the Constitution of the
State where the Property is located it may have the right to nolice and hearing before the Property may
be sold and that the non-judicial procedures for foreclosure, including, without limitation, by advertisement
with power of sale, do not insure that personal notice will be given to the Borrower and neither sald non-
judicial procedures nor the Uniform Commercial Code may require any hearing or other judicial
proceading. BORROWER HEREBY EXPRESSLY CONSENTS AND AGREES THAT THE PROPERTY
MAY BE FORECLOSED BY NON-JUDICIAL PROCEDURES AND THAT THE PERSONAL PROPERTY
MAY BE DISPOSED OF PURSUANT TO THE UNIFORM COMMERCIAL CCDE OF THE STATE
WHERE THE PROPERTY |S LOCATED. BORROWER ACKNOWLEDGES THAT IT IS REPRESENTED
BY LEGAL COUNSEL AND THAT BEFORE SIGNING THIS DOCUMENT THIS PARAGRAPH AND
BORROWER'S CONSTITUTIONAL RIGHTS WERE FULLY EXPLAINED 8Y SUCH COUNSEL AND
THAT BORROWER UNDERSTANDS THE NATURE AND EXTENT OF THE RIGHTS WAIVED HEREBY
AND THE EFFECT OF SUCH WAIVER.

6.12 Trustee,

It shall be no part of the duty of the Trustee to see to any recording, filing ar registration of this
Security Instrument or any other Instrument in addition or supplemental thereto, or to give any natice
therecf, or to see to the payment of or be under any duty in respect of any tax or assessment or other
governmenta) charge which may be levied or assessed on the Property, or any part hereof, or against the
Borrower, or to see to the performance or ohservance by the Borrower of any of the covenants and
agreements contained herein. The Trustee shall not be responsible for the execution, acknowledgment
or validity of this Security Instrument or of any Instrumen) In addition or supplementa) hereto, or for the
sufficiency of the security purported to be created hereby, and makes no representation in respect thereof
or in respect of the rights of the Lender. The Trustee shall have the right 1o advise with counsel upon any
matters arising hereunder and shall be fully protected in relying as to legal matlers on the advise of
counsel, The Trustes shall not incur any personal liability hereunder except for its own willful misconduct;
and the Trustee shail have the righl to rely on any instrument, document or signature authorizing or
supporting any action taken or proposed to be taken by the Trustee hereunder, believed by the Trustee in
good faith to be genuine.

In case of the death, inability, refusal or incapacity of the Trustee 10 act, or at the option of the
Lender at any time and withoul cause or notice, a successor or substitule Trustee may be named,
constituted and appointed, and the successor trustee shall so notify the Borrower. Successor or
substilute truslees may be named, constituted and appointed without procuring the resignation of the
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former trustee and without other formality except the execution and acknowledgment by the Lender ¢f a
wrilten instrument (which instrument, if the Lender is a corporation, shall be executed by the President or
any Vice President, without the necessity of any action by the Board of Direclors authorizing such
appointment) appoinling and designaling such successor or substitute trustee, whereupon such
successor or substitute trustee shall become vested with and succeed to all of tha rights, titles, privileges,
powers and duties of the Trustee named herein. Such right of appointment of a substitute or successor
trustee shall exist as often and whenever for any of said causes the original or successor or substitute
trustee cannol or will not act or has been removed as herein pravided.

6.13  Maturity Date. The final payment of the indebtedness evidenced by the Note is due and
payable on April 11, 2018 (the "Maturity Date™).

6.14 Defauit Rate. The “highest rate permitted under applicable law" referred to in Sectlion
1.03 shall mean the Defautt Rate (as defined in the Note) If such a rate is not specified by applicable law.

6.15 Planned Community, The Properly includes certain units in, together with an undivided
interest in the common elements/common elements of a residential community-interest planned
community project known as: Palmilla (the "Planned Community”). If the Palmilla Homeowner's
Association, a Nevada non-profit corporation, or another entity which acts for the Planned Community
(the ‘Planned Community Assoclation”), holds title to the Property, or any part thereof or interest
therein, for the benefit or use of the Owners (as that term is defined in the Declaration [defined below]),
the Property also includes Borrower's interest in the Planned Community Association and the uses,
proceeds and benefits of Borrower's interest. In addition to the covenants and agreements made in this
Security Instrument, Borrower and Lender further covenant and agree as follows:

(a) Planned Community Obligations. Borrower shall parform all of Borrower’s obligations
under the Planned Community's Constituent Documents. The “Constituent Documents” are collectively
{he: (i) Declaration of Covenants, Conditions and Restrictions and Reservation of Easements for
Palmilla, recorded December 10, 2003 in Book 20031210 as Document No. 03078, as amended by
Annexation Amendments thereto recorded August 21, 2006 in Book 20060821 as Document No, 003685,
recorded September 6, 2006 in Book 20060906 as Document No. 00388, recarded February 7, 2006 in
Book 20060207 as Document No. 02991 and recorded February 27, 2007, in Book 20070227 as
Document No. 0003972, and as amended by the instruments recorded on July 1, 2004, in Book
20040701 as Document No. 04832, July 2, 2004, in Book 20040702 as Document No, 03889, May 19,
2005, in Book 20050519 as Document No. 035805, alt such instruments and documents being recorded in
the rea! estate records of Clark County, Nevada (collectively, the “Declaration™); (i) the and articles of
incorporation and by-laws of the Planned Community Association; (iii) any rules and regulations adopted
by the Planned Community Association; and (lv) other equivalent documents, Bomower shall promptly
pay, when due, all dues and assessments imposed pursuant to the Constituent Dotuments.

(b) Public Liability Insurance. Borrower will take such actions as may be reasonable to
insure that the Planned Community Associalion maintains a public liabifity insurance policy acceptable in
form, amount and extent of coverage to Lender.

(c) Condemnation. The praceeds of any award or claim for damages, direct or
consequentlal, payable to Borrower in connecticn with any condemnation or other taking of all or any part
of the Property, whether of any unit or of the common elements, or for any conveyance in lieu of
condemnation, are hereby assigned and shall be paid 1o Lender. Such proceeds shall be applied by
Lender to the sums secured by this Security Instrument as provided in Section 1,09 of this Security
Instrument. The Borrower shall immediately notify Lender in writing of: (i) the receipt by the Borrower of
any notice or other writing or communication from the Planned Community, or any person or party acting
on behalf of the Planned Community, noting or claiming any defauit by the Borrower in performance or
obsarvance under the Canstituent Documents; and (i) the occurrence of any damage or destruction to, or
commencement or institution of any condemnation or eminent domain proceeding against, the Land or
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improvements, Borrower shall accep! direction of Lender with respect to the exercise of the Borrower's
rights and oplions under the Constituent Documents.

(d) Lender's Prior Cansent. Borrower shall not, except after notice to Lender and with
Lender's prior written consent, either partition or subdivide the Property or consent to or cause any of the
following ta occur:

()  the abandonment or termination of the Planned Community except for
abandonment ar termination required by law In the case of substantial destruction by fire or other casualty
or in the case of a taking by condemnation or eminent domaln;

(i) any amendment to any provision of the Constituent Documents;

(i) termination of professional management and assumption of self-
management of the Planned Community Association; or

(iv) any action which would have the effect of rendering the public liability
insurance coverage maintained by the Planned Community Association unacceptable to Lender.

(e) Remadies. If Borrower does not pay Planned Community dues and assessments when
due, then Lender may pay them. Any amounts dishursed by Lender under this Section 6.15 shall
bscome additionat debt of Borrower secured by this Security Instrument. Unless Borrower and Lender
agree to other terms of payment these amounts shall bear interest from the date of disbursement at the
Note rate and shall be payable with interest, upon notice from Lender to Borrower requesting payment.

Books and Records. Bofrower will maintain books and recards and bank accounts
separate from those of the Planned Community and the Planned Community Association.

(@ Funds. Borrower will not commingle the funds and other assets of Borrower with those
of the Planned Community or Planned Community Association.

(h} Contracts and Aqreements. Borrower will not enter into any contract or agreement with
the Pianned Community or Planned Community Association except upon terms and conditions that are
intrinsically fair and substantially similar to those that would be available on an arms-length basls with
third parties other than the Planned Community or Planned Community Association.

(i) Compliance With Covenants. Borrower agrees to cause to be done all things
necessary to comply with the covenants contained in this Security Instrument and the other Loan
Documents, except to the extent the Borrower is prevented from doing so by the Constituent Documents.

Planpned Community Association Actions. Berrower will not take any action, or will
withhold approval from, as the case may be, any action proposed 1o be taken by the Planned Community
Assoclation which, if taken by Borrowsr would be an Event of Defauit hereunder. Without limiting the
foregoing, Borrower covenants and agrees to exercise its voling rights in the Planned Community
Association:

(i) o disapprove any proposed action to decrease any member of the
Planned Community Association's contribution to the Planned Community's reserve account which is
maintained for the Property's common area repair and maintenance (the “Reserve Account”) if the effect
of such decrease would be to decrease the Reserve Account below a leve! sufficient ta fund anticipated

. repairs, maintenance and improvements, as determined by the Planned Community’s operaling budget,

its current reserve account analysis and any current property assessment reparts; provided, however,
that if Lender based upon a current property assessment report for tha Property, determines that such
decrease was not appropriate, Lender may require Borrower to increase the On-going Replacement
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Reserve (as defined in the Reserve Agreement of even date herewith executed by Borrower) by an
amount sufficient in Lender's reasonable discretion, based upon such property assessment report, to
meet anticipated repairs, maintenance and improvements, provided however, that in no event shall such
increase per unit exceed the amount of decrease per unit otherwise approved by the Planned
Community;

(ii) to disapprove disbursements from the Reserve Account for matters other
than repair and maintenance to the Properly's common areas:

i) to disapprove any proposed action which would result in any further
encumbrance of the Property;

(iv) to initiale and approve increases in the member's contribution to the
Reserve Account if such increase is necessary to establish the reserve fund at a level sufficient to fund
anticipated repairs, maintenance and Improvements, as determined by the Planned Community
Association's operating budget, its current reserve account analysis and any current property assessment
reports; and

(v} for purposes hereof, action taken by the Borrower shall also mean that
taken by the directors of the Planned Communify Association nominated and appointed by the Borrower.

(k) Assessment Report. Not more often once during each calendar year, Lender may
require that a current property assessment report be prapared, at Borrowet's expense, to estimate the
need for current and anticipated repairs, maintenance and improvements for the Planned Community, or
any portion thereof.

m Planned Community Association Reports. Borrower agrees, upon request, to provide
copies to Lender, in a timely manner, of reporis, financial analyses, budgets, notices, minutes of Planned
Community - related meetings, and any other malerial information received by Borrower affecting the

operation and management of the Property. :

(m} Proxy Aqreement. Borrower shafl not vole to amend or modify or otherwise approve,
consent to or suffer the amendment or modification of the Constituent Documents in any manner
whatsoever without obtaining Lender's prior written approval, Borrower hereby appoints Lender as
Borrower's irrevocable power-of-attorney, coupled with an interest, 1o act on behalf of Borrowar with
respect to (a) voling to amend or modify the Constituent Documents (except that Borrower shall not be
deemed to have breached the foregoing by reasan of any amendment or medification of the Conslituent
Documents nat requiring the approval of the Borrower under the Constituent Documents), and (b) voting
with respect lo the disposition of casualty proceeds or any condemnation award which shall be voted at
the direction of Lender and consistently with the provisions of this Security instrument, Borrower agrees
to enter into a Proxy Agreement(s) and to execute such other documents and take such other action as
Lender may require to evidence Lender's rights lo exercise Borrower's voting rights in the Planned
Community while any Event of Default is continuing.

{n) Control. The Planned Community Assoclation shall at all limes be under the collective
control of Borrower, As used in this Subsection 8.15(n), the lerm “control” means the possession,
directly or indirectly, of the powar to gdirect or cause the direclicn of management, policles or activities of a
person or entity, whether through ownership of voting securities, by contract, by operation of law, or
otherwise,

G)) Declarant Rights. Borrawer shall not convey, transfer, assign, relinquish or otherwise
dispose of Its rights and interests as the “Declarant” under the Declaration without the Lender's prior

wrilten consant.
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() Increase in the Number of Units in the Association. Without limiling any of the
foregoing, without the Lender's prior written consent, the Borrower shall not exercise any rights it may
have, as the “Declarant’ under the under Declaration, under Section 14.1(h)(2) of the Declaration
(captioned "Certain Qther Rights®).

Q) Convarsion. Borrower agrees not to converl the Property to any additional common
interest community, condominium, planned community or caoperative of any kind, and the conversion or
recording of any additional common interest community, condominium, planned community or
cooperative documents on the Property or any part thereof with respect to the Property shall be an Event
of Default hereunder.

ARTICLE 7.
MISCELLANEQUS

7.01 Amendments. This instrument cannot be waived, changed, discharged or terminated
orally, but only by an instrument in writing signed by the party against whom enforcement of any waiver,
change, discharge or termination is sought.

7.02  Borrower Waiver of Rights; Waiver of Automatic Stay.

(a) Borrower waives to the extent permitted by law, (i) the benefit of all laws now existing or
that may hereafter be enacted previding for any appraisement before sale of any portion of the Property,
(i) all rights of valuation, appraisement, stay of execution, reinstatement and redemption laws and
marshaling in tha event of foreclosure of the liens hereby created, (iii) all rights and remedies which

Borrower may have or be able to assert by reason of the laws of the State where the Property is located .

pertaining to the rights and remedies of sureties, (iv) the right to assert any statule of limitalions as a bar
to the enforcement of the lien of this Security Instrument or to any action brought to enforce the Note or
any other obligation secured by this Security Instrument, and (v) any rights, legal or equitable, to require
marshaling of assets or to require upan foreclosure sales In a particular order, Lender shall have the right
to determine the order in which any or afl of the Property shall be subjected to the remedies provided
herein. Lender shall have the right to determine the order in which any or all portions of the Secured
Obligations are satisfied from the proceeds realized upon the exercise of the remedies provided herein.

()] WITHOUT LIMITING ANY OF THE FOREGOQING SET FORTH iN SUBSECTION (a)
ABOVE, BORROWER HEREBY AGREES THAT, IN CONSIDERATION OF LENDER'S AGREEMENT
TO MAKE THE LOAN AND IN RECOGNITION THAT THE FOLLOWING COVENANT IS A MATERIAL
INDUCEMENT FOR LENDER TO MAKE THE LOAN, IF BORROWER SHALL (1) FILE WITH ANY
BANKRUPTCY COURT OF COMPETENT JURISDICTION OR BE THE SUBJECT OF ANY PETITION
UNDER ANY SECTION OR CHAPTER OF THE BANKRUPTCY CODE, OR SIMILAR LAW OR
STATUTE: (ii) BE THE SUBJECT OF ANY ORDER FOR RELIEF ISSUED UNDER THE BANKRUPTCY
CODE OR SIMILAR LAW COR STATUTE; (jii) FILE OR BE THE SUBJECT OF ANY PETITION SEEKING
ANY REORGANIZATION, ARRANGEMENT, COMPOSITION, READJUSTMENT, LIQUIDATION,
DISSOLUTION, OR SIMILAR RELIEF UNDER ANY PRESENT OR FUTURE FEDERAL OR STATE ACT
OR LAW RELATING TO BANKRUPTCY, INSOLVENCY, OR OTHER RELIEF FOR DEBTORS; (iv)
HAVE SOUGHT OR CONSENTED TO OR ACQUIESCED IN THE APPOINTMENT OF ANY TRUSTEE,
RECE!VER, CONSERVATOR, OR LIQUIDATOR; OR (v) BE THE SUBJECT OF AN ORDER,
JUDGMENT OR DECREE ENTERED BY ANY COURT OF COMPETENT JURISDICTION APPROVING
A PETITION FILED AGAINST ANY BORROWER FOR ANY REORGANIZATION, ARRANGEMENT,
COMPOSITION, READJUSTMENT, LIQUIDATION, DISSOLUTION, OR SIMILAR RELIEF UNDER ANY
PRESENT OR FUTURE FEDERAL OR STATE ACT OR LAW RELATING TO BANKRUPTCY,
INSOLVENCY OR RELIEF FOR DEBTORS, THEN, SUBJECT TO COURT APPROVAL, LENDER
SHALL THEREUPON BE ENTITLED AND BORROWER HEREBY IRREVOCABLY CONSENTS TO,
AND WILL NOT CONTEST, AND AGREES TO STIPULATE TO RELIEF FROM ANY AUTOMATIC STAY
OR OTHER INJUNCTION IMPOSED BY SECTION 362 OF THE BANKRUPTCY CODE OR SIMILAR
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LAW OR STATUTE {INCLUDING, WITHOUT LIMITATION, RELIEF FROM ANY EXCLUSIVE PERIOD
SET FORTH IN SECTION 1121 OF THE BANKRUPTCY CODE) OR OTHERWISE AVAILABLE TO
LENDER AS PROVIDED IN THE NOTE AND THE LOAN DOCUMENTS, AND AS OTHERWISE
PROVIDED BY LAW, AND BORROWER HEREBY IRREVOCABLY WAIVES ITS RIGHT TO OBJECT
TO SUCH RELIEF,

7.03 Statements by Borrower. Borrower shall, within ten {10) days after wrilten notice
thereof from Lender, deliver to Lender (or any person designated by Lender) a written statement, in form
satisfactory to Lender, fully acknowledged, stating the unpaid principal of and interest on the Note and
any other amounts secured by this Security instrument and stating whether any offset, counterclaim or
defense exists against such sums and the abligations of this Security Instrument.

7.04 Loan Statement Fees. Lender or its authorized loan sérvicing agent may impose a
service charge for any slatement requested by Borrower regarding the Secured Obligations; provided,
however, that such amount may not exceed the maximum amount allowed by law at the time request for
the statement is made.

7.05 Notices. Whenever Borrower, Trustee or Lender shall desire 1o give or serve any nolice,
demand, request or other communication with respect to this Securily Instrument, each such notice,
demand, request or communication shall be given In writing at the address of the intended recipient set
forlh below by any of the following means: {a) personal service (including, withaut limitation, service by
overnight courier service), (b) electronic communication, whether by telex, telegram, facsimile or
telecopying (if confirmed in writing sent by personal service or by registered or certified, first class mail,
return receipt requested); or {c) registered or certified, first class mail, return receipt requested:

If to Lender: ARTESIA MORTGAGE CAPITAL CORPORATION
1180 NW Maple Street, Suite 202
Issaquah, Washington 98027
Altn: Servicing Department
Fax: (425) 313-1005

with a copy to: BEST & FLANAGAN LLP
225 South Sixth Stree!, Suite 4000
Minneapolis, Minnesota §5402
Attn: Thomas G. Garry
Fax: (612) 339-5897

if to Borrower: PALMILLA DEVELOPMENT CO., INC.
235 West Brooks Avenue, 2nd Floor,
North Las Vegas, Nevada 88030
Fax: (702) 399-6243
Altn: Hagai Rapaport

with a copy to: RONALD E. GILLETTE, Esq.
235 West Brooks Avenue, 2nd Floor
North Las Vegas, Nevada 89030
Fax: (702) 399-6243

If to Trustee: Equity Title, LLC, a Nevada limited liabillty company
7360 West Flamingo Road '
Las Vegas, Nevada 89147
Altn: Robert Rosales
Fax: (702) 432-1113
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Such addresses may be changed by notice to the other paries given in the same manner as provided
above. Any notice, demand of request sent pursuant to either subsection (a) or (b) hereof shall be
deemed received upon such personal service or upon dispatch by electronic means, and, if sent pursuant
to subsection (c) shall be deemed received five (§) days fallowing deposit in the mail.

7.06 Captions. The captions or headings at the beginning of each Seclion hereof are for the
convenience of reference only and are not a part of this Security Instrument.

7.07 Savings Clause; invalidity of Certain Provislons, Notwithstanding any provisions in
the Note or in this Security Instrument to the contrary, the total liability for payments in the nature of
interest, including, without limitation, prepayment charges, default interest and late fees, shall not exceed
the limits imposed by the laws of the State where the Property is located or the United States of America
relating to maximum allowable charges of interest. Lender shall not be entitled to receive, collect or
apply, as interest on the Secured Obligations, any amount in excass of the maximum lawfu! rate of
interest permitted to be charged by applicable laws. If Lender ever receives, coliecls or applies as
interest such amount which would be excessive, such interest shall be applied to reduce the unpaid
principat balance of the Note, and any remaining excess shall be paid over to person or persons legally
entitied thereto. Every provision of this Security Instrument is intended to be severable. In the event any
term or provision hereof is declared to be illegal, invalid or unenforceable for any reason whatsoever by a
court of competent jurisdiction, such illegal or invalid or unenforceabie term or provision shall not affect
the balance of the terms and provisions hereof, which terms and provisions shall remain binding and
enforceable.

7.08 Provisions Regarding Trustees, At any time, or from time to time, without liability
therefor and without notice to Borrower, upon written request of Lender and presentation of this Security
Instrument and the Note secured hereby for endorsement, and without affecting the personal liability of
any person for payment of the Secured Obligations (subject to the limitations on recourse sat forth In the
Note) or the effect of this Security Instrument upon the remainder of the Property, Trustes [or the one
acting) may (i) reconvey any part of the Property, (i) consent in wriling to the making of any map or plat
thereof, (iif) join in granting any easement thereon, or {iv) join in any extension agreement or any
agreement subordinating the lien or charge hereof,

Trustee shall not be liable for any error of judgment or act done by Trustee, or be otherwise
responsible or accountable under any circumstances whatsoever. Trustee shall not be personally liable
in cass of entry by it or anyone acting by virtue of the powers herein granted it upon the Property for
debts contracted or liabllity or damages incurred in the management or operation of the Property. All
monies received by Trustee shall, until used or applied as herein pravided, be held in trust for the
purposes for which they were received, but need not be segregated in any manner from any other monles
(except to the extent required by law) and Trustee shall be under no liability for interest on any monies
received by it hergunder.

Trustee may resign by giving of notice of such resignation in writng to Lender, If Trustee shall
die, resign or become disqualified from acting, or shall fajl or refuse to exercise its powers hereunder
when requesled by Lender so to do, or if for any reason and without cause Lender shall prefer to appoint
a substitute trustee to act instead of the original Trustee named herein, or any prior successor or
substitute trustee, Lender shall have full power to appoint a substitute trustee and, if preferred, several
substitute trustees in succession who shall succeed lo all the estate, rights, powers and duties of the
aforenamed Trustee. Upon appointment by Lender and upon recording of the substitution In the land
records of the County where the Property Is located, any new Trustee appointed pursuant ta any of the
provisions hereof shall, without any further act, deed or conveyance, become vested with all the estates,
proparties, righls, powers and trusts of its predecessor in the rights hereunder with the same effect as if
originally named as Trustee herein,
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7.08  Subrogation, To the extent that proceeds of the Note are used to pay any outstanding
lien, charge or prior encumbrance against the Property, such proceeds have been or will be advanced by
Lender at Barrower's request and Lender shall be subrogated to any and all rights and liens held by any
owner or holder of such outstanding liens, charges and prior encumbrances, irrespactive of whether said
liens, charges or encumbrances are released.

7.10  Costs and Expenses; Attorneys’ Fees for Preparation and Enforcement.

(@) Borrower acknowledges and confirms that Lender shall impose certain administrative
processing andfor commitment fees in connection with (i}the extension, renewal, modification,
amendment and termination of the Loan, (i} the release or substitution of collateral therefor, (iii) obtaining
certain consents, waivers and approvals with respect to the Property, or (iv) the review of any Lease or
proposed Lease or the preparation or review of any subordination, non-disturbance and attomment
agreement (the occurrence of any of the above shall be called an “Event”). Borrower further
acknowledges and confirms that it shall be responsible for the payment of all costs of reappraisal of the
Property or any part thereof, whether required by law, regulation, Lender or any governmental or quasi-
governmental authority. Borrower hereby acknowledges and agrees to pay, immediately, with or without
demand, all such fees (as the same may be increased or decfeased from lime to time), and any
additional fees of a similar type or nature which may be imposed by Lender from time to time, upon the
occurrence of any Event or otherwise. Wherever it is provided for herein that Borrower pay any costs and
expenses, such costs and expenses shall include, but not be limited to, all attorneys’ fees and
disbursements of Lender.

{&) Borrower shall pay all attorneys' fees incurred by Lender in connection with (i} the
preparation of the Note, this Security Instrument and the other Loan Documents, and {ii) the items set
forth in Section 7.10(a) above. In addition, Borrower shall pay lo Lender on demand any and all
expenses, including, without limitation, attorneys' fees and costs, incurred or paid by Lender in protecting
its interest in the Property or in collecing any amount payable hereunder or in enforcing its rights
hereunder with respect to the Property (including, without limitation, commencing any foreclosure action),
whether or not any legal proceeding is commenced hereunder or thergunder, together with interest
thereon at the Defaull Rate from the date paid or incurred by Lender until such expenses are paid by
Borrower.

As used In this Security Instrument, the terms “attorneys’ fees’® or “attomeys’ fees and costs® or
“altorneys' fees, costs and expenses” shall mean the reasonable attorneys' fees and the costs and
expenses of counsel to Lender (including, without limitation, in-house counsel employed by Lender),
which may include, without limitation, printing, duplicaling, telephone, fax, air freight and other charges,
and fees billed for taw clerks, paralegals, librarians, expernt witnesses and others not admitied to the bar
but performing services under the supervision of an atlorney and all such fees, costs and expenses
incurred with respect to trial, appellate proceedings, arbitrations, out-of-court negotiations, workouts and
settlements, and bankruptcy or insolvency proceedings (including, without Iimitation, seeking relief from

stay in bankruptcy proceedings), and whether or not any action or proceeding Is brought or is concluded -

with respect to the matter for which such fees, costs and expenses were incurred, and whether or notthe
Lender is the prevailing party. Lender shall also be entitled to its attorneys’ fees, costs and expenses
incurred in any post-judgment action or proceeding ta enforce and collect the judgment. This Section
7.10 is separate and several, shall survive the discharge of this Security Instrument, and shall survive the
merger of this Security instrument into any judgment on this Security instrument. ‘

7.11  No Merger of Lease. If both the Borrower's and tenant's estate under any [ease or any
portion thereof which constitutes a part of the Property shall at any time become vested in one owner, this
Security Instrument and the lien created hereby shall not be destroyed or terminated by application of the
doctrine of merger unless Lender sa elects as evidenced by recording a written declaration so stating,
and, unless and until Lender so elects, Lender shall continue to hava and enjoy all of the rights and
privileges of Lender as to the separate estates. In addition, upon the foreciosure of the lien created by
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this Security Instrument on the Property pursuant to the provisions hereof, any leases or subleases then
existing and affecting all or any portion of the Property shall not be destrayed or terminated by application
of the law of merger or as a matter of law or as a result of such foreciosure unless Lender or any
purchaset at such foreclosure sale shall so elect. No act by or on behalf of Lender or any such purchaser
shall constitute a terminaticn of any Lease or sublease unless Lender or such purchaser shall give written
notice thereof to such tenant or subtenant.

7.12 Goveming Law., This Securlty Instrument shall be governed by'and construed in
accordance with the laws of the State where the Property is located.

7.13  Joint and Several Obligations, if this Security instrument is signed by more than one
party, all obligations herein contalned shall be deemed to be the joint and several obligations of each
party executing this Security instrument, Any married person signing this Security Instrument agrees that
recourse may be had against community assels and agains{ his or her separate property for the
satlisfaction of all cbligations contained herein,

7.14  Interpretation, In this Securlty Instrument the singular shall include the plural and the
masculine shall include the feminine and neuter and vise versa, if the coniext so requires.

7.15 Reconveyance by Trustee. Upon written request of Lender stating that all sums
secured hereby have besn paid, and upon surrender of this Security Instrument and the Note to Trustee
for cancellation and retention and upon payment by Barrower of Trustee’s fees, Trustee shall reconvey to
Borrower, or to the person or persons legally entitled thereto, without warranty, any portion of the
Property then heid hereunder. The racitals in such reconveyance of any matters or facts shall be
conclusive proof of the truthfulness thereof. The grantee in any reconveyance may be described as “the
person or persons legally entitled thereto.” Such grantee shall pay Trustee a reasonable fee and
Trustee’s costs incurred in so reconveying the Property.

7.16 Counterparts. This document may be executed and acknowtedged in counterparts, all
of which exsculed and acknowledged counterparts shall together constitute a single document.
Signature and acknowledgment pages may be detached from the counterparts and attached to a single
copy of this document o physically form one document, which may be racorded.

7.17  Effect of Security Agreement; Fixture Fillng. To the extent of the existence of any
Personal Property encumbered by this Security Instrument, this Security Instrument constitutes both (a) 2
security agreement intended to create a security interest in such Personal Property in favor of Lender;
and, (b) a financing statement filed as a fixture filing in the real estate records of the county in which the
Praperty is located with respect to any and all Fixtures included within the Personal Property with respect
to any goods or other personal property that may now be or hereafter become such fixtures. The
Information In the subsections below this paragraph is provided in connection with the filing of this
Security Instrument as a financing statement as referred lo above, and the Borrower hereby represents
and warrants such information to be true and complete as of the date of this Security Instrument. This
Securlty Instrument shall be self-operative with respect to such Personal Property, but Borrower shall,
upon the request of Lender, execute and delivér to Lender, in form and content satisfactory to Lender,
such financing statements, descriptions of properly and such further assurances as lender may
determine from time to time to be necessary or desirable to create, perfect, continue and preserve the lien
and encumbrances hereof and the security interest granted herein upon and in the Personal Property
specifically described herein, or generally described and intended to be the subject of the security
interest, lien and encumbrance hereby created, granted and conveyed. Lender, al the expense of
Borrower, may cause such statements, descriptions and assurances as provided in this Security
instrument to be recorded and re-recorded, filed and refiled, at such times and in such places as may be
required or permitied by law io so create, perfect and preserve the lien and encumbrance hereof upon all
of the Personal Property. By signing this Securily Instrument, Borrower autherizes Lender {o file such
financing statements before, on or after the date hereof, and to file such amendments or conlinuation
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statements, all as Lender determines necessary or desirable from time to time to perfect or continue the
lien of the Lender's security interest in the Personal Property.

{a) The Borrower is the record owner of the real estate deseribed in this Security Instrument,
The name and mailing address of the record owner of the real estate described in this Security Instrument
is set for the in the first paragraph of this Security Instrument,

{b) The name, mailing address, type of organization and slate of formation of the Borrower is
set forth in the first paragraph of this Security Instrument. The Qrganizational Identification Number of the
Borrower is NV €32005-2003.

(c) The name and mailing address of the Secured Party (Lender) is:

ARTESIA MORTGAGE CAPITAL CORPORATION
1180 NW Maple Streel, Suite 202

Issaquah, Washington 98027

Atin: Servicing Department

{d) This document covers goods which are or are to become fixtures.

7.18  Spouse's Separale Property. Any Borrower who is a married person expressly agrees
that recourse may be had against his or her separate property, subject to the limitations on recourse set
forth in Section 10 of the Note,

7.19  Offsets, No Secured Obligations shall be deemed to have been offset or to bs offsel or
compensated by all or part of any claim, cause of action, counterclaim or cross claim, whether liquidated
or unliquidated, which Borrower of any successor o Borrower now or hereafter may have or may claim to
have against Lender; and, in respect to the indebtedness now or hereafter secured hereby, Borrower
w;ives, to the fullest extent permitted by law, the benefits of any law which authorizes or permits such
offsets.

7.20 Construction of this Security Instrument. Borrower and Lender agree that this
Security Instrument shall be interpreled in a fair, equal and neutral manner as ta each of the parties.

7.21  Clerical Error. In the event Lender at any time discovers that the Note, any other note
secured by this Securlty Instrument, this Security Instrument or any other Loan Document contains an
error that was caused by a clerical mistake, calculation error, computer malfunction, printing error or
similar error, Borrower agrees, upon natice from Lander, to re-execute any documents that are necessary
ta correct any such error(s). Borrower further agrees that Lender will not be liable to Borrower for any
damages incurred by Borrower that are directly or indirectly caused by any such error.

7.22 Lost, Stolen, Destroyed or Mutilated Loan Documents. [n the event of the loss, theft
or destruction of the Nole, any other note secured by this Security Instrument or any other Loan
Documenl, or in the event of the multilation of any of the Loan Documents, upon Lender's surrender to
Borrower of the mutiiated Loan Document, Borrower shall executs and deliver to Lender a Loan
Dacument in form and content identical to, and to serve as a replacement of, the lost, stolen, destroyed,
or mutilatad Loan Document and such replacement shall have the same force and effect as the lost,
stolen, destroyed, or mutilated Loan Document, and may be treated for all purposes as the original copy
of such Loan Document.

723 Time s of the Essence. Time is of the essence in the performance of each pravision of
this Security Instrument,
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7.24  Legislation Affecting Lender’s Rights. If enaciment or expiration of applicable laws
has the effect of rendering any material provision of the Note or this Security Instrument unenforceable
according to its terms, Lender, at its oplion, may demand immadiate payment in {uli of all sums secured
by this Security Instrument and may invoke any remedies permitted under this Security Instrument,

7.25 RESERVED.

7.26 Exhibits and Riders. The exhibits and riders, If any, altached herelo are incorporated
hetein by reference and made a part hereof.

7.27 Successors and Assigns. Without in anyway limiting or affecting the provisions of
Section 1.15 hereof, all of the terms, covenants, pravisions and conditions herein contained shalt be for
the benefit of, apply to, and bind the heirs, successors and assigns of the Borrower and the Lender, and
are intended and shall be held to be covenants running with the Land.

7.28 Declaration of No Cffset. The Borrower represents and warrants to the Lender that the
Borrower has no knowledge of any offsets, counterclaims or defenses to the principal of the Secured
Obligations, or to any part thereof, or the interest thereon, either at law or in equity,

7.29 Entire Agreement, This Security Instrument and the other Loan Documents contain the
entire agreement between the Borrower and the Lender relating to or connacted with the Loan. Any other
agreements relating to or connected with the Loan not expressly set forth in this Security Instrumeant
and/or other Loan Documents are null and void and superseded in their entirety by the provisions of this
Security Instrument and the other Loan Documents, .

7.30  No Joint Venture or Partnership. The relationship of the Borrower and the Lender
created hereby is strictly of deblor-creditor and nothing contained herein or in any other documents or
instrument secured hereby shall be deemed or construed to create a partnership or joint venture between
Borrower and Lender.

7.31  No Lender Obligations.

(a) Notwithstanding any of the provisions contained herein with respect to Lender taking a
security interest in the Leases, Lender is not undertaking the performance of any cbligations under the
Leases.

(b) By accepting or approving anything required to be observed, performed or fulfilled or to
be given to Lender pursuant to this Security Instrument, the Note or the other Loan Documents, including
withcut limitation, any officer's centificate, balance sheet, statement of profit and loss or other financial
statement, survey, appraisal, or insurance palicy, Lender shall not be deemed to have warranted,
consented to, or affirmed the sufficiency, the legalily or effectiveness of same, and such acceptance or
approval thereof shall not constitute any warranty or affirmation with respect thersto by Lender,

7.32 Estoppel Certiflcates, Afler request by Lender, Borrower, within ten (10} days, shall
furnish Lender aor any proposed assignee with a statement, duly acknowledged and certified, setting forth
the amount of the original principal amount of tha Note, the unpaid principal amount of the Nole, the rate
of interest of the Nole, the terms of payment and maturity date of the Note, the date installments of
interest and/or principal were last paid, that, except as provided in such statement, there are no defaults
or events which with the passage of time or the giving of notice or both, would constitute an Event of
Default under the Note or this Security Instrument, that the Note and this Security Instrument are valid,
legal and binding obfigations and have not been madified or if modified, giving particulars of such
modification, whether any offsets or defenses exist against the Secured Obligations and, if any are
alleged to exis!, a detailed description thereof, that all Leases are in full force and effect and (provided
the Property is not a residential multifamily property) have not been modified (or if modified, setting forth
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alt medifications), the date to which the Rents thereundar have been paid pursuant to the Leases,
whether or not, to the best knowledge of Borrower, any of the tenants under the Leasas are in default
under the Leases, and, if any of the tenants are in default, setting forth the specific natura of all such
defaults, the amount of security deposits held by Borrower under each Leasa and that such amounts are
consistent with the amounts required under each Lease, and as to any other matters reasonably
requested by Lender and reasonably related to the Leases, the Secured Obligations, the Property or this
Security Instrument,

7.33 Renewals and Extensions. Any renswal or exiension, modification or amendment of
the Note andfor this Securty Instrument will not operate {o release, in any manner, the liability of
Borrawer or any other party liable for the Loan and their raspective successors in interest.

7.34 Incorporation. The terms and conditions of all the other Loan Documents are hereby
incorporated by reference.

[Signatures on Following Page(s)].
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IN WITNESS WHEREQF, Borrower has executed this Security Instrument as of the day and year
first above written, ‘

BORROWER:

PALMILLA DEVELOPMENT CO., INC.,

a Nevada corporation

J% %
Hagai Rap: , Prefident

This instrument was acknowledged before me an , 2007, by Hagal Rapaport, the
President of Paimilla Development Co., Inc., a Nevada corporation.

STATE OF )
COUNTY OF )

Notary Public
My Commission Expires;
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CALIFORNIA ALL-PURPOSE ACKNOWLDGMENT

B SRS

State of California

S8,

County of Los A.}!u

On Zﬂﬁmb 34 %281 . Dbefore me,
Date

Dorst Vorul Astary Puble

Name and TWe of Officar (6.g.. “Jane Dod, Notary Public?)

k\/)o\ 201 r}’

personally  appeared  ___Ha Lo

U UName(s) of Sigrer(s)

Lod Angeles County

Ptace Molary Seal Above

X personally known to me

My Corrm. Bxpivess Dexc 8, 2010

OPTIONAL

[ proved to me on the basis of satisfactory evidence
ta be the personis) whose name(s) islare subscribed
to the within instrument and acknowledgad to me that
helshefthey executed the same in his/herthelr
authorized capacitytes), and that by hisherthei
signature{s} on the instrument the person(s}), or the
entity upan behalf of which the person{(s) acled,
executed the instrument.

WITNESS my hand and official seal.

& [{%&L

Signature of

Though the information below is not required by law, it may prove vaiuable fo persons relying on the document
and could prevent fraudulent removal and reatiachment of this form o another document.

Description of Attached Document

Titls or Type of Document:

Document Date:

Number of Pages:

Signer(s) Other Than Named Above:

Capacity(ies) Ctaimed by Signer(s)

Signer's Name;

O Individual

O Corporate Officer — Title(s):

[J Partner — [1 Limited O General
) Attorney in Fact

O Trustee

0O Guardian or Conservator

0O Other:

Signer is Representing:

RAIGHT THUNBPRINT
OF SIGNER
Top of thumb hare

Signer's Name:
Individual
Corporate Officer — Title(s):

Partner — OO0 Limited (1 General BiGHT THUMBPRINT
QF SIGNER
Atiorney-In Fact o Top of hurb hete

Trustee
Guardian or Conservator
Other:

oDooooo

Signer Is Reprasenting:

/43 & R

© 2004 Nalionai Notary Association » 9350 Ds Sote Ave., F.C. Box 2402 « Chalswonh, CA B1313-2402 llam No. 5807 Raorder: Ca¥ Toll-Free 1-800-876-6827
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EXHIBIT A
LEGAL DESCRIPTION OF PROPERTY

The Property is located in Clark County, Nevada, and is legally described as follows:

Parcel One {1):

Let Seven (7) in Building Three {3) of AMENDED PLAT OF PALMILLA TOWNHOMES -
PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County
Recorder of Clark County, Nevada, as amended by Certilicate of Ameéndment recorded March 15, 2005 in
Book 200503135 as Document Na. 2792, Official Records, and by Certificate of Amendment recorded
March 16, 2005 in Book 20050316 as Document No, 04327, Official Records

Parcel ‘Two (2):

Lats Three (37, Seven (7), Eight (8), Ten (10) and Eleven (11) in Building Six (6); Lots One through
Twelve (1-12) inclusive, in Building Seven (7); Lots One through ‘T'welve (1-12) inclusive, in Building
Eight (8); Lats One through Twelve (1-12) inclusive, in Building Nine (9}, Lots One through Twelve (I«
12) inclusive, in Building ‘T'en (10); Lots One through Twelve (1-12) inclusive, in Building Eleven (11);
Lots One through T'welve (1-12) inclusive, in Building Twelve (12); Lots One through Twelve (1-12)
inclusive, in Building Thirteen (13); Lots One through Twelve (1-12), inclusive, in Building Fourteen
(14); Lots One through Twelve (1-12), inclusive, in Building Fifteen (15): Lols One through Twelve (1-
12) inciusive, in Building Sixteen (16); Lots One through Twelve (1-12) inclusive, in Building Seventeen
(17); Lots One shrough Twelve (1-12), inclusive, In Building Eighteen (18); Lots One (1), Four (4), Nine
(9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots Eleven (11) and Twelve (12) in
Building Twenty (20) of PALMITLA TOWNHOMES - PHASE 2 as shown by map thereot on file in
Ruok 115 of Plats, Page 49, in the OfTice of the County Recorder of Clark County, Nevada,

Parcel Theee (3

The non-exclusive easements appurtenant to the property described in Parcels One (1) and Two (2) over,
#cross and for the use of the Private Streets, Common Elements and Common Areas as delineated upon
the of Plat of PALMILLA TOWNHOMES - PHASF, 2, as shown by mup thereof on fil¢ in Book 1135
of Plats, Page 419, in the Office of the County Recorder of Clark County, Nevadu, and upon the Pl of
AMENDED PLAT OF PALMILLA TOWNHOMES - PHASE 1, as shown by mup thereat on file in
Book 118 of Mlass, Page 8, in the Office of the County Recorder of Clark County, Nevada, as further sct
forth in that certain Declaration of Covenams, Cenuditions and Restrictions and Reservation of Easements
for Palmilla, recorded Deceruber 10, 2003 in Book 20031210 as Document No, 03076, Official Records,
and in Anoexalivn Amendments thereto recorded August 21, 2006 in Book 20060821 as Document No.
003683, recorded September 6, 2006 in Book 20060906 as Document No. 4038Y, und recorded February
7, 20006 in Book 20060207 as Document No. 02991, and recorded February 27, 2007 in Book 20070227
as Document No, 03972, Official Records.

0160757270010/521943_7
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CLARIFICATION

EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY

The Property is located in Clark County, Nevada, and is legally described as follows:

Parce] One (1):

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES -
PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County
Recorder of Clark County, Nevada, as amended by Certificate of Amendment recorded March 15,
2005 in Book 20050315 as Document No. 02792, Official Records, and by Certificate of Amendment
recorded March 16, 2005 in Book 20050316 as Document No. 04327, Official Records

Parcel Two (2):

Lots Three (3), Seven (7), Eight (8), Ten (10} and Eleven (11) in Building Six (6); Lots One through
Twelve (1-12) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building
Eight (8); Lots One through Twelve (1-12) inclusive, in Building Nine (9); Lots One through Twelve
(1-12) inclusive, in Building Ten (10); Lots One through Twelve (1-12) inclusive, in Building Eleven
(11); Lots One through Twelve (1-12) inclusive, in Building Twelve (12); Lots One through Twelve
(1-12) inclusive, in Building Thirteen (13); Lots One through Twelve (1-12), inclusive, in Building
Fourteen (14); Lots One through Twelve (1-12), inclusive, in Building Fifteen (15); Lots One through
Twelve (1-12) inclusive, in Building Sixteen (16); Lots One through Twelve (1-12) inclusive, in
Building Seventeen (17); Lots One through Twelve (1-12), inclusive, in Building Eighteen (18); Lots
One (1), Four (4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots Eleven (11)
and Twelve (12) in Building Twenty (20) of PALMILLA TOWNHOMES ~ PHASE 2 as shown by
map thereof on file in Bock 115 of Plats, Page 49, in the Office of the County Recorder of Clark
County, Nevada.

Parcel Three (3):

The non-exclusive easements appurtenant to the property described in Parcels One (1) and Two (2)
over, across and for the use of the Private Streets, Common Elements and Common Areas as
delineated upon the of Plat of PALMILLA TOWNHOMES ~ PHASE 2, as shown by map thercof
on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, Nevada,
and upon the Plat of AMENDED PLAT OF PALMILLA TOWNHOMES — PHASE 1, as shown by
map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark
County, Nevada, as further set forth in that certain Declaration of Covenants, Conditions and
Restrictions and Reservation of Easements for Palmilla, recorded December 10, 2003 in Book
20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto
recorded August 21, 2006 in Book 20060821 as Document No. 003683, recorded September 6, 2006
in Book 20060906 as Document No. 00388, and recorded February 7, 2006 in Book 20060207 as
Document No. 02991, and recorded February 27, 2007 in Book 20070227 as Document No. 03972,
Official Records.
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EXHIBIT “4”

EXHIBIT “4”
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APN: 124-30-312-014; 124-30-312-025 through 169, inclusive; 124-30-312-171 and 172; 124-30-312-
177, 124-30-312-180 through 182, inclusive; 124-30-311-031; 124-30-312-017 and Q18; 124-30-312-022;
124-30-312-015

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

BEST & FLANAGAN LLP
225 South Sixth Street, Suite 4000

- Minneapolis, Minnesota 55402

Attn: Thomas G. Garry
Order/Escrow No.: 07450038

* Loan Ne.. 010-00001885

(SPACE ABOVE THIS LINE FOR RECORDER'S USE
ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS

THIS ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS (this “Assignment’) is
made as of March 28, 2007, by PALMILLA DEVELOPMENT CO., INC., a(n) Nevada corporation
("Borrower”). This Assignment is being given to secure the payment of that certain Fixed Rate Nole of
even date herewith in the amount of Twenty Million One Hundred and Fifty Thousand and 00/100 Dallars
{$20,150,000.00) (the “Note"} executed by Bomower, payable to the order of ARTESIA MORTGAGE
CAPITAL CORPORATION, g Delaware corporation, and its successars and assigns, having its principal
office at 1180 NW Maple Street, Suile 202, Issaquah, Washington 88027 (the “Lender”).

Borrower is justly indebted to Lender in the aggregate sum of Twenty Million One Hundred and
Fifty Thousand and 00/100 Dollars ($20,150,000.00), with interest theraon as set forth in the Note, which
Note is due and payable on or before April 11, 2018 (the “Maturity Date™); and

Borrower is the present owner in fee simple of thal certain piece, parcel or tracl of real property
more particularly described in Exhibit A atlached hereto and by this reference incorporated herein (the
“Property”); and

Lender is the owner and holder of the Security Instrument (as defined in tha Note) encumbering
the Property, which Security Instrument secures the payment of the Note; and

Lender, as a condition to making the aforesaid loan and to obtain additional security therefor, has
required the execulion of this Assignment by Borrower; and
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NOW THEREFORE, in order to further secure the payment of the indebtedness of Barrower 1o
Lender evidenced by the Note, which Note is secured by the Security Instrument, and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Borrower hereby
irrevocably, absolutely, presently and unconditionally grants, sells, assigns, transfers, pledges and sels
over to Lender,

(8) any and all leases, contracts, subleases, licenses, franchises, concessions, occupancy
agreements, rights to use or other agreements now or hereafter affecting all or any portion of the Proparty
or the use or occupancy thereof, whether wrilten or verbal (individually, a “Lease”, collectively, the
"Leases"), together with ali of Barrower's right, title and interest in the Leases including all modifications,
amendments, extensions and renewals of the Leases and all rights and privileges incident thereto and all
demands or claims arising thereunder (including any cancellation fees or other premiums colfected in
connection with the Leases) or under any policies insuring against loss of rents or profits;

{b) all rents, royattles, issues,’ revenues, profits, proceeds, income and other benefis,
including accounts receivahle, of, aceruing to or derived from such Leases, or now due and which may
hereafter become due under or by virtue of the Leases, including without limitation expenses paid by
tenants (collectively, “Rents”), and

(c) all security deposits, guaranties and other security now or hereafter held by Borrower as
securily for the performance of the obfigations of the tenants under such Leases.

The foregoing assignment of Rents and Leases is intended by Borrower and Lender to create
and shall be construed to create a present and absolute assignment to Lender of all of Borrower's right,
titte and interest in the Rents and in the Leases and shall not be deemed to create merely an assignment
for security only for the payment of any indebtedness or the performance of any obligations of Borrower
under any of the Loan Documents, as defined in the Security Instrument. This assignment is included
within the text of the Security Instrument for convenience only, but such Inclusion shall not derogate from
its effectiveness as a present and absolute assignment. Nothing contalned herein shall operate or be
construed to obligate Lender to perform any of the terms, covenants and conditions contalned in any
Lease or otherwise o iImpose any obligation upon Lender with respect to any Lease, including without
limitation, any obligation arising out of any covenant of quiet enjoyment therein contained in the event the
tenant under any such Lease shall have been joined as a party defendant in any action to foreciose and
the estate of such tenant shall have been lhereby terminated, Borrower and Lender further agree that,
during the tarm of the Security [nstrument, the Rents shall not constitute property of Borrower (or of any
estate of Borrower) within the meaning of 11 U.S5.C. §541, as may be amended from time to time.

Borrower hereby represents and warrants thal, to Borrower's knowledge, excepl as otharwise
expressly set forth in the certified rent roll delivered to Lender: (i} Borrower has good title fo the Leases
and the full power and right to assign the Leases; (i) no other persons have any fitle or interest in the
Leases; {jii) the Leases are in full force and effect and have not been modified except as set forth in the
certified occupancy statement delivered to and approved by Lender; (iv) there are no defaults under any
of the Leases; (v) no other assignments of all or any portion of the Rents or the Leases exist or remain
outstanding; (vi} all Rents due have been paid in full; (vii) none of the Rents reserved in the Leases have
been assigned or olherwise pledged or hypothacated; (viil) none of the Rents have been collected for
more than one (1) month in advance (except a security deposit shall not be deemed rent collected in
advance); (Ix) the property demised under the Leases have been completed and the tenants under the
Leases have accepted the same and have taken possession of the same on a rent-paying basis; (x) there
exist no offsets or defenses to the payment of any portion of the Rents; (xI) Borrower has received no
notice from any tenant challenging the validity or enforceabllity of any Leasa; (xil) there are no
agreements with the tenants under the Leases othar than expressly set forth in each Lease; (xili) the
Leasss are valid and enforceable against Borrower and the tenants set forth thereln; (xiv) no Lease
contains an option ta purchase, right of first refusal to purchase, or any other similar provision; (xv) no
persan or entity has any passessory interest in, or right to occupy, the Property except under and
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pursuant to a Lease; (xvi) each Lease is subordinate to the Security Instrument, either pursuant fo its
terms or a recordable subordination agreement; (xvii} no Lease has the benefit of a non-disturbance
agreement other than the non-disturbance agreements executed by the Lender in connection with the
closing of the Loan and the non-disturbance provisions contained within the Leasa(s) provided by the
Borrower and reviewed by the Lender in connection with the closing of the Loan; (xviii) all security
deposits relating to the Leases reflecled on the certified rent roll delivered to Lender have been colfected
by Borrower; and (xix) no brokerage commissions or finders fees are due and payable regarding any
Lease. )

Borrower agrees o take such aclion and to execute, deliver and record such documents as may
be reasonably necessary to evidence such assignment, to establish the pricrity thereof and to carry oul
the intent and purposs hereof,

Borrower agrees to faithfully perform and discharge all of Borrower's obligations as landlord or
lessor under the Leases and to enfarce all obligations undertaken by tenants thereunder. Borrower shall
defend Lender in any action relating to the Leases and shall indemnify, defend and hold Lender harmless
from and against any claims of tenants or third pariies with respect to the Leases. Borrower shall no
receive or collect any Rents in advance of the date due or waive or defer any terms of the Leases without
the consent of Lender. Borrower shall not pledge, assign or encumber the Leases or any Renls or
{except as is permitted by Section 1.26{b) of the Security Instrument) modify or terminate the Leases, or
permit any assignment or sublease thereunder, without ihe consent of Lender. Borrower irrevocably
appoints Lender its true and lawful attorney-in-fact, at the oplion of Lender at any time and from time 1o
time, to demand, receive and enforce payment, to give receipts, raleases and satisfactions, and to sue, in
the name of Borrower or Lender, for all such Rents, and apply the same to the indebtedness secured
hereby. Borrower specifically agrees that all power granted 10 Lender under this paragraph may be
assigned by Lender to ils successors and assigns,

All initially capitalized terms used herain which are defined in the Security instrument shall have
the same meaning herein uniess the context otherwise requires.

ARTICLE 1
REPRESENTATIONS, WARRANTIES, COVENANTS AND AGREEMENTS OF BORROWER

1.1 Representations, Warranties, Covenants and Agreements of Borrower. |In
furtherance of the foregoing assignment, Botrower represenis, warrants, covenants and agrees as
follows:

(a) Borrower represents and warrants thal Borrower is the owner in fee simple of the
Property and has good litle to the Leases and Rents and has good right to assign the same, and that no
other person, entity, firm or corporation has any right, title or interest therein; that Borrower has not
previously sold, assigned, transferred, morlgaged or pledged the Leases or Rents; and that payment of
any of tha same has not otherwise been anlicipated, waived, released, discounted, set off or otherwise
discharged or compromised.

(b) Excepl as provided in Section 1.26 of the Security instrument, Borrower agrees
and warrants that, without the prior written consent of Lender, the terms of any Lease will nol be
amended, altered, modified or changed in any manner whatsoever, nor will they be surrendered or
canceled, nor will proceedings for dispossession or eviction of any lessee under any Lease be Instituted
by Borrower, '

{©) Borrower agrees and warrants that no request will be made of any lessee to pay
any Rents, and no Rents will be accepted by Borrower, for more than one (1) menth in advance of the
date such Rents become due and payable under the terms of any and all Leases, it being agreed
between Borrower and Lender that Rents shall be pald as provided in said Leases and not otherwise.
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The foregoing shall not prevent Borrower from charging and callecling security depaosits from each tenant
leasing space at the Property.

(d) Borrower authorizes Lender, by and through 1ts empioyees or agents or a duly
appointed receiver, at its optlon, after the occurrence of an Event of Default, to enter upan the Property
and ta collect, in the name of Borrower, as Borrower's agent and lawful attorney (which appointmant is
coupled with an interest), or in Lender's own name, any Rents accrued bul unpaid and/or in arrears atthe
date of such default, as well as the Rents thereafter accruing and becoming payable during the period of
the continuance of such Event of Default or any other default. To this end, Barrower furthet agrees to
cooperate with and facilitate, in all reasonable ways, Lender's collection of Rents and upon request by
Lender, execute a written notice to each tenant, occupant or licensee directing sald tenant, occupant or
licensee to pay directly to Lender all Rents due and payable under the Leases; provided, however, that
Lender may nolify said tenant, occupant or licensee of the effectiveness of this Assignment without giving
notice to Borrower or requesting Borrower to give such natice or join in such notice.

(e) Borrower authorizes Lender, upon such entry, al its option, to take over and
assume the management, operation and maintenance of the Property and to perform all acts necessary
and proper and to expend such sums out of the income of the Property as in Lender's sole discretion may
be reasonable or necessary in connection therewith, in the same manner and to the same extent as
Borrower theretofore might do. Barrower hereby releases all claims against Lender arising out of such
management, operation and maintanance, except for the gross negligence or willful misconduct of
Lender,

Borrower agrees fo execute, upon the request of Lender, any and all olher
instruments requested by Lender to effectuate this Assignment or to accomplish any other purpose
deemed by Lender to be necessary or appropriate in connection with this Assignment.

(9} Borrower agrees and acknowledges that nothing in this Assignment shall be
construed to limit or restrict In any way the rights and powers granted to Lender In the Note, the Security
Instrument or any of the other Loan Documents. The collection and application of the Rents as describad
herein shall not constifute a waiver of any default or Event of Default which might at the time of
application or thereafler exist under the Nole, the Security Instrument or any of the other Loan
Documsents, and the exercise by Lender of the rights herein provided shall not prevent Lender's exercise
of any rights provided under the Note, the Security Instrument or any of the other Loan Documents.

ARTICLE 2
ABSOLUTE ASSIGNMENT

2.4 Grant of Revocable License to Collect Rents. So long as an Event of Default shall not
have occurred and be continuing, Lender hereby grants to Borrower a revocable license to enforce the
Leases, to collecl the Rents, to apply the Rents to the payment of the costs and expenses incumed in
connection with the Property and to any indebtedness secured thereby. I requested by Lender, Borrower
shall (a) give written notice to the tenants under the Leases of the Assignment of Rents and Leases by
Borrower to Lender herein and pursuant to Section 3.01 of the Security instrument, of the grant of the
revocable license by Lender to Borrower harein and pursuant to Section 3.02 of the Security Instrument,
and of the respective rights of Borrower and Lender hereunder and under Article 3 of the Security
Instrument; and (b) obtain such tenants’ agreements to be bound by and comply with the provisions of
such assignment and grant. All Leases hereafler executed with respect to the Property shall contain a
reference to the foregaing assignment and grant and shall stale that the tenant executing ‘such Lease
shalt be bound by and shall comply with the provisions hereof.

2.2 Revocation of License; Lender's Rights. Upon the occurrence of an Event of Default
and at any time thereafter during the continuance thereof, subject to applicable laws, the license granted
to Borrower pursuant to Section 2.1 shall automatically be revoked. Upon such revocation, Borrower
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shall promptlly deliver to Lender ali Rents then held by or for the benefit of Borrower. Lender, in addition
to any other rights granted to Lender under the Security Instrument, shail have the right: (i) to notify the
tenants under the Leases that Borrower's license to collect Rents has been revoked, and, with or withaut
taking possession of the Property, to direct such tenant to thereafter make all payments of Rent and to
perfarm alt obligations under its Lease (o or tor the benefit of Lender or as directed by Lender. (i) to enter
upon the Property and to take over and assume the managemant, operation and maintenance of the
Property, to enforce all Leases and collect all Rents due thereunder, lo amend, modify, extend, renew
and terminate any or ail Leases and execute new Leases; and (jii) to parform all other acts which Lender
shall determine, in its sole discretion, to be necessary or desirable to carry out the foregoing. Each tenant
under any Lease shall be entitled to rely upon any notice from Lender and shall be protected with respect
to any payment of Rent made pursuant to such notice, irrespective of whether a dispute exists between
Borrower and Lender with respect to the existence of an Event of Default or the rights of Lender
hereunder, The payment of Rent lo Lender pursuant to any such notice and the performance of
obligations under any Lease to or for the benefit of Lender shall not cause Lender to assume or be bound
by the provisions of such Lease including but not limited to the duty to return any security deposit to the
tenant under such Lease unless and to the extent such security deposit was paid to Lender by Borrower,
Borrower agrees to indemnify, defend and hold Lender harmless from and against any and all losses,
claims, damage or liabllity arising out of any claim by a tenant with respect thereto.

23 Application of Rents. All Renis received by Lender pursuant to this Assignment shall
be applied by Lender, in its sole discretion, to any of the following: (i) the costs and expenses of
collection, including, without limitation, reasonable attorneys’ fees and receivership fees, costs and
expenses; (i) the costs and expenses incurred in connection with the management, operation and
maintenance of the Property, including without limitation the payment of management fees and expenses,
taxes, assessments and insurance premiums; (iii} the establishment of reasonable reserves for working
capilal and for anticipated or projected costs and expense, inciuding, without fimitation, capital
improvements which may be necessary or desirable or required by law; (iv) the performance of landlord's
obligations under the Leases; and (v) the payment of any indebledness then owing by Borrower to
Lender. In connection therewith, Borrower further agrees that all Rents received by Lender from any
tenant may be allocated first, if Lender so elecls, to the payment of all current obligations of such tenant
under its Lease and not (o amounts which may be accrued and unpaid as of the date of revocation of
Borrower's license lo collect such Rents, Lender may, but shall have no obligation to, pursue any tenant
for the payment of Rent which may be due under its Lease with respect to any period prior to the exercise
of Lender's rights hereunder or which may become due thereafier. Borrower agrees that the collection of
Rents by Lender and the application of such Renls by Lender to lhe costs, expenses and obligations
referred to In this Section 2.3 shall not cure or waive any default or Event of Default or invalidate any act
{including, but not limited to, any sale of all or any pertion of the Property now or hereafter securing the
Loan) done in response o or a3 a resull of such defaull or Event of Default or pursuant to any notice of
default or notice of sale issued pursuant to any Loan Document.

ARTICLE 3
GENERAL

31 Limitation of Lender's Liability. Lender shall not be obligaled to perform or discharge
any obligation under the Leases hereby assigned or under or by reason of this Assignment, and Borrower
hereby agrees to indemnify, hold harmfess and defend Lender against any and all lability, loss or
damage which Lender might incur under the Leases or under or by reason of this Assignment and of and
from any and all clalms and demands whatsoever which may be asserted against Lender by reason of
any alleged obligation or undertaking on Lender's part to perform or discharge any of the terms of such
Leases, except for claims and demands arising by reason of Lender's gross negligence or willful
misconduct.

3.2 Tenant's Notification of Assignment, Upon request by Lender, at any time, Borrower
will defiver a written notice to each of the lenants and lessees of the Property, which nolice shall inform
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such tenants and lessees of this Assignment and instruct them that upon receipl of notice by them from
Lender of the existence of a default by Borrower under the Note, the Security instrument or any of the
other Loan Documents, all rent due thereafter shall be paid directly to Lender. Any tenant or occupant of
the Property is hereby authorized and directed upon recelpt of notice to it by the Lender to pay all Rents
to Lender.

33 Satisfaction of Security Instrument; Satisfaction of Assignment. This Assignment
shall remain in full force and effect as long as the indebtedness evidenced by the Note and secured by
the Securily instrument remains unpaid in whole or in parl. It is understood and agreed that a complete
release or satisfaction of the aforesaid Securily Instrument shall operate as a complete release or
satisfaction of all of Lender's rights and Inlerest hereunder, and that recording of a satisfaction of the
Security Instrument shall operate to satisfy this Assignment,

34 No Mortgagee in Possession. Nothing cantained in this Assignment shall be construsd
as constituting Lender a “mortgagee in possession” in absence of the taking of actual possession of the
Property by Lender. In the exercise of the powers herein granted Lender, no liability shall be asserted or
enforced against Lender, all such liability being expressly waived and released by Borrower. Further,
entry upon and taking possession of the Praperty by a receiver shall not constitute possession by Lender,

ARTICLE 4
NEVADA PROVISIONS -

4.1 Governing Provisions. In the event of any conflicts or inconsistencies between the -

terms and conditions of this Article 4 and the remainder of this Assignment, the terms and conditions of
this Article 4 shall control and be binding, but only to the extent of any such conflicts or inconsistencies.

4.2 Revocation of License; Lender's Additional Rights. In furtherance of and not in
limitation of any other provisions of this Assignment, including without limitation Section 2.2:

Upon an Event of Default and at any time thereafter during the continuance thereof, subject to
applicable laws, and whether before or after the institution of legal praceedings to foreclose the lien of the
Security Instrument or before or after sale of the Property or during any period of redemption the Lender,
without regard to waste, adequacy of the security or solvency of the Borrower, may declare all
indebtedness secured hereby immediately due and paysble, may revoke the privilege/license granted
Borrower hereunder to collect the Rents of the Property, and may, at its option, without notice in person
or by agent, with or without taking possession of or entering the Property, with or without bringing any
actlon or proceeding, or by a receiver duly appointed by a court, give, or require Borrower to give, notice
to any or all tenants under any Leases autherizing and directing the tenant to pay the Rents to Lender or
such receiver, as the case may ba; collect all of the Rents; enforce the payment thereof and exercise all
of the rights of the landlord under any Leases and all of the rights of the Lender hereunder; may enter
upon, take possession of, manage and operate the Property, or any part thereof; may cancel, enforce or
modify the Leases, and fix or modify the Rents, and do any acts which the Lender deems proper to
protect the security hereof with or without taking possession of the Property. The entering upon and
taking possession of the Property, the collection of such Rents and the application thereof as aforesaid
shall not cure or waive any Event of Default or affect any notice of default or Invalidate any act done
pursuant to such notice nor in any way operate to prevent the Lender from pursuing any other remady
which it may now or hereafter have under the terms of the Security Instrument or the Note or any other
securily securing the same. The rights hereunder shall in no way be dependent upon and shall epply
without regard to whether the Property is in danger of being lost, materially injured or damaged or
whether the Property is adequate to discharge the indebledness secured hershy, The rights contalned
herein are in addilion to and shall be cumulative with the rights given In any separate instrument,
assigning any Leases and Renls and shall not amend or modify the rights in any such separate
agreement. :
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43 Receiver, If an Event of Default shall oceur, the Lender shall be entitled as a matter of
right without notice and without giving band and without regard to the solvency or insolvency of the
Borrower, ar waste of the Property or adequacy of the securily of the Property, to apply ex parte for the
appointment of a receiver who shall have all the rights, powers and remedies as provided by law or as
may be contained in any court decree applying such remedy and who shail collect and apply the Rents in
such order as Lender may require to all expenses for management, operation and maintenance of the
Property and to the costs and expenses of the receivership, Including, without limitation, reasonable
attorneys’ fees and the repayment of the indebtedness secured hereby. A court is authorized to appoint a
receiver on request or petition of Lender, and Borrower ifrevocably consents to the appointment of a
receiver and waives any notice of application therefor. Borrower shall not contest the appointment of a
receiver to operate the Property at any time from and after the occurrence of an Event of Default
inciuding, without timitation, during the institulion of foreclosure proceadings and shall peaceably turn
over possession of the Property to such receiver upon request of Lender.

4.4 Collection of Rents. Lender may exercise, in Lender's or Borrower's name, all rights
and remedies available to Borrower with respect to the coliection of Rents. The Lender is alsa specifically
empowered to endorse the name of the Borrower, or any subsequent owner of the Property, on any
checks, notes, or other instruments for the payment of money, to deposit the same in bank accounts, to
give any and all acquittances or any other instrument in relation thereto in the name of the Borrower, and
to institute, prosecute, settle, or compromise any summary or legal proceedings in the name of the
Borrower or in the name of the Lender for the recovery of such rents, income or profits, or for the recovery
of any damages done to the Property or for the abatement of any nuisance thereon, and to defend any
legal proceedings brought against the Borrower arising out of the operation of the Property. The
Borrower will reimburse the Lender for any charges, expenses or faes, including attomeys, fees and
costs, incurred by the Lender,

4.5 Application of Rents. In no event will this Assignment reduce the indebledness owing
under the terms of, and evidenced by, the Note or otherwise secured by the Security instrument and this
Assignment, except only to the extent, if any, that Rents are actually received by Lender and applied as
payment of the indebtedness secured hereby. Without impairment of ils rights hereunder, Lender may, at
its optifon. at any time and from time to time, release to Borrower Rents so received by Lender or any part
thereof,

48 Enforcement. - Lender may enforce this Assignment without first resorting to or
exhausling any security or collateral for the indebtedness. As used in this Assignment, the word *iease”
shall mean “sublease" if the Security Instrument is on a leasehold.

a7 References to Other Documents. The Note and Security Instrument are hereby made
a part hereof as if expressly set forth herein, Wherever the Note or Security Instrument are incansistent
with the terms hereof, the provisions which Impose the greater or more stringent requirements, liability
and obligations upon the Borrower shall govern and prevail,

ARTICLE 5
MISCELLANEOUS

5.1 Remedies Cumulative, It is understood and agreed that the Lender’s rights and
remedies under this Assignment are not to be deemed to be mutually exclusive and Lender may pursue
all such remedies simultaneously.

5.2 Captions. The captions set forth at the béginning of the varlous paragraphs of this
Assignment are for convenience only and shall not be used to interpret or construe the provisions of thls
Assighment.
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5.3 tnvalidity of Certain Provisions, Every provision of this Assignment Is intended to be
severable: In the event any term or provision hereof is declared to be illegal, invalid or unenforceable for
any reason whatsoever by a court of competent jurisdiction, such illegality, invalidity ar unenforceabitity
shali not affect the balaace of the terms and provisions hereof, which terms and provisions shall remain
binding and enforceable.

5.4 Successors and Assigns. The provisions of this Assignment shall inure to the benefit
of Lender and its successors and assigns, and shall be binding upon Borrower, its heirs, personal
representatives, successors and assigns. The creation of rights and powers under this Assignment in
favor of, or available to, Lender shall, in no way whatsoever, be construed o impose concomitant duties
or obligations on Lender in favor of Borrower except as expressly set forth herein,

5.5 Govarning Law. This Assignment is executed and delivered as additional security for a
loan iransaction governed by and negaofiated and consummated in the County and State where the
Property is located and is io be gaverned by and construed according to the laws of the State where the
Property is located, and if controlling, by the laws of the United States.

56 Amendments. This instrument cannot be waived, changed, discharged or terminated
orally, but only by an instrument in writing signed by the party against whom enforcement of any waiver,
change, discharge or termination is sought.

5.7 Interpretation, in this Assignment the singular shall include the plural and the masculine
shall include the feminine and nauter and vise versa, if the context so requires,

5.8 Counterparts. This document may be executed and acknowledged in counterparts, all
of which executed and acknowledged counterparts shall together conslitute a single document.
Signature and acknowledgment pages may be detached from the counterparts and attached to a single
copy of this document to physically form one document, which may be recorded.

5.9 Construction of this Assignment. Borrower and Lender agree that this Assignment
shalf be interpreted in a fair, equal and neutral manner as to each of the parties,

[SIGNATURE PAGE(S) ATTACHED)]
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IN WITNESS WHEREOQF, the Borrower has executed this Assignment as of the day and year first
above written,

By:

STATE OF )
COUNTY OF )

This instrument was acknowledged before me on
President of Paimilla Development Co., Inc., a Nevada corporation.

, 2007, by Hagai Rapaport, the

Notary Public
My Commission Expires:

THIS DOCUMENT WAS DRAFTED BY:

Thomas G, Garry

BEST & FLANAGAN LLP

225 South Sixth Street

Suite 4000

Minneapolis, Minnesota 55402
(612) 339-7121
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State of California

88,
County of Qs .41\‘34 'g;
On _Mavch 39, 9001, before me, Der Vol A{o J‘f: Publie
Date = Nsrmo and Wie ol Oticerke.q., "Jans Dos, Notary Pubic)

personally  appeared H a/c_-..,': R pogert

U U Nemots) of Signaris)

X personally known to me

{3 proved to me on the basis of satisfactory evidence
fo be the person(s) whose name(s) isfasé subscribed
to the within instrument and acknowledged to me that
heisheldhey executed the same in his/hesftheir
authorized capacity§ies), and that by his/hertheir
signature{sy on the instrument the personys), or the
entity upon behalf of which the personfs) acted,
exsculed the instrument.

WITNESS my hand and official seal,

Place Notary Seal Abave 9" \/“‘gh.' L'

Signatwe of Notary Public

OPTIONAL

Though the information below is not required by law, & may prove valuable to persons relying on the documant
and could prevent fraudulent removal and reattachmant of this form to enother document.

Description of Attached Document
Title or Type of Dacument:

Document Date: Number of Pages:

Signer{s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer's Name: Signer's Name:
O individua! 0 individual
[0 Corporate Qfficer — Title(s): 0O Corparate Officer — Title(s):
) Partner — O] Limited (J General O Pariner — O Limited (3 General prevraymrerrn
O Attorney in Fact Top b nere | | 3 Attorney in Fact o AL
p of thunb here
[J Trustea O Trustee
O Guardian or Conservator {0 Guardian or Conservator
O Other: O Other:
Signer Is Representing: ____________ Signer Is Representing:
© 2004 Nationst Notary Assaclafion » 9350 Da Sato Ave., P.O, Box 402 « Chataworth, CA 91313-2402 Nem Na. 5807 Reocder. Cal TollFree 1-&00-676-6&2
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EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY,

The Property is located in Clark County, Nevada, and is legally described as foliows:

Parcel One (1):

Lot Seven (7) in Building Three (3) of ANENDED PLAT QOF PALMILLA TOWNHOMES ~
PHASE 1, as shown by mup thereof on file in Book 118 of Plats, Page 8, in the Office of the County
Recorder of Clark County, Nevada, as amended by Cenificatz of Amendment recorded March 13, 2005 in
Book 20030315 as Document No. 02792, Official Records, and by Certificate of Amendment recarded
March 16, 2005 in Book 20050316 as Document No, 04127, Cfficial Records

Parcel Two (3);

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven (1) in Building Six (6); Lots One through
Twalve (1-12) inclusive, in Building Seven (7); Lots One through T'welve (1-12) inclusive, in Building
Eight (8); Lots Onc through Twelve (1-12) inclusive, in Building Nine (3); Lots One through Twelve (1-
12) inclusive, in Building ‘Ten {10); Lots One through Twelve (1-12) inclusive, in Building Eleven (11);
Lots One through ‘P'welve (1-12) inclusive, in Building Twelve (12); Lois One through Twelve (1-12)
inclusive, in Building Thirteen (13); Lots One through Twelve (1-12}, inclusive, in Building Fourteen
(14); Lots Onc through ‘Twebve (1-12), inclusive, in Building Fifteca (15); Lots One through Twelve (1-
12) inclusive, in Building Sixteen (16); Lots One through Twelve (3-12) inclusive, in Building Seventeen
(17); Lots One through Twelve (1-12), inclusive, in Building Eighteen (18); Lors One (1), Four (), Nine
(9), Ten (10) und Twelve (12} in Building Nincteen (19); and lots Eleven (11) and Twelve (12) in
Building Twenty (20) of PALMILLA TOWNHOMES - PHASE 2 as shown by map thereof on file in

- Rook 115 of Plats, Page 49, in the OfNiee of the County Recorder of Clark County, Nevada,

Parce) Three {(3):

The non-exclusive easements appurienant 1o the propenty described in Parcels One (1) and Two (2) over,
weross and for the use o' the Private Streets, Common Elemeats and Common Arcas as delineated upon
the of Plat of PALMILLA TOWNBOMES — PHASE 2, as shown by map thereof on file in Book 115
of Pluts, Page 49, in the Office of the County Recorder of Clark County, Nevada, and upon the Plat of
AMENDFED PLAT OF PALMILLA TOWNHOMES -~ PHASE 1, as shown by map thereof on file in
Book 118 of Mats, Page B, in the Office of the County Recorder of Clark County, Nevida, as further set
forth in that certain Declararion of Covenants, Conditions and Restrictions and Reservation of Easements
for Palmilla, recorded December 10, 2003 in Book 20031210 as Documtnt No. 03076, Official Records,
and in Annexation Amendments thervto recorded August 21, 2006 in Book 20060821 as Documnent No,
003683, recorded September 6, 2006 in Book 20060906 as Document No. 00388, and recorded February
7, 2006 in Book 20060207 as Docurient No. 02991, and recorded February 27, 2007 in Book 20070227
as Nocument No. 03972, Official Records.

016075/270010/521937_4%
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4

CLARIFICATION
EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY

The Property is located in Clark County, Nevada, and is legally described as follows:

Parcel One (1):

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES —
PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County
Recorder of Clark County, Nevada, as amended by Certificate of Amendment recorded March 15,
2005 in Book 20050315 as Document No. 02792, Official Records, and by Certificate of Amendment
recorded March 16, 2005 in Book 20050316 as Document No. 04327, Official Records

Parcel Two (2):

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven (11) in Building Six (6); Lots One through
Twelve (1-12) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building
Eight (8); Lots One through Twelve (1-12) inclusive, in Building Nine (9); Lots One through Twelve
(1-12) inclusive, in Building Ten (10); Lots One through Twelve (1-12) inclusive, in Building Eleven
(11); Lots One through Twelve {1-12) inclusive, in Building Twelve (12); Lots One through Twelve
(1-12) inclusive, in Building Thirteen (13); Lots One through Twelve (1-12), inclusive, in Building
Fourteen (14); Lots One through Twelve (1-12), inclusive, in Building Fifteen (15); Lots One through
Twelve (1-12) inclusive, in Building Sixteen (16); Lots One through Twelve (1-12) inclusive, in
Building Seventeen (17); Lots One through Twelve (1-12), inclusive, in Building Eighteen (18); Lots
One (1), Four (4), Nine (9), Ten (10) and Twejve (12) in Building Nineteen (19); and Lots Eleven (11)
and Twelve (12) in Building Twenty (20) of PALMILLA TOWNHOMES - PHASE 2 a5 shown by
map thereof on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark
County, Nevada.

Parcel Three (3):

‘The non-exclusive easements appurtenant to the property described in Parcels One (1) and Two (2)
over, across and for the use of the Private Streets, Common Elements and Common Areas as
delineated upon the of Plat of PALMILLA TOWNHOMES ~ PHASE 2, as shown by map thereof
on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, Nevada,
and upon the Plat of AMENDED PLAT OF PALMILLA TOWNHOMES - PHASE 1, as shown by
map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark
County, Nevada, as further set forth in that certain Declaration of Covenants, Conditions and
Restrictions and Reservation of Easements for Palmilla, recorded December 10, 2003 in Book
20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto
recorded August 21, 2006 in Book 20060821 as Document No, 003685, recorded September 6, 2006
in Book 20060906 as Document No. 00388, and recorded February 7, 2006 in Book 20060207 as
Document No. 02991, and recorded February 27, 2007 in Book 20070227 as Document No, 03972,
Official Records.
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03-0000543

Fee: $16.00
NIC Fee: 50,00

§1/0312008 09:28: 18

_ T2N800503
THIS DOCUMENT PREPARED BY AND Requestor:
UPON RECORDATION RETURN TO: AOERSON MDY .

_ VANESSA ORTA, ESQ. Th
ANDERSON, McCOY & ORTA, P.C. Debbie Convay BT
100 North Broadway, Suite 2600
Oklahoma City, Oklahoma 73102 Clark County Recorder pgs: 3
Telephone: 888-236-0007 7y
AMO File No. 1146.001
LoanfProperty Name: PALMILLA APARTMENTS 4 /4

Custodian ID No. 1536-0148-000
County of Clark, Nevada

APN; 124-30-311-031; 124-30-312-014 and 015; 124-30-312-017 and 018; 124-30-312-025 thru 169;
124-30-312-171 and 172; 124-30-312-177; and 124-30-312-18- thru 182

ASSIGNMENT OF COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT,
FIXTURE FILING FINANCING STATEMENT AND ASSIGNMENT OF LEASES,
RENTS, INCOME AND PROFITS
AND
ASSIGNMENT OF ASSIGNMENT OF LEASES AND RENTS

KNOW THAT

ARTESIA MORTGAGE CAPITAL CORPORATION, a Delaware corporation,
having an address at 1180 NW Maple Street, Suite 202, Issaquah, Washington 98027, -

(“Assignor”),
For valuable consideration paid by:

LASALLE BANK NATIONAL ASSOCIATION, AS TRUSTEE_FOR THE

REGISTERED HOLDERS OF ML-CFC COMMERCIAL MORTGAGE TRUST 2007-7,
COMMERCIAL MORTGAGE PASS-THROUGH CERTIFICATES, SERIES_2007-7,

having an address of 135 South LaSalle Street, Suite 1640, Chicago, Illinois 60603,
(“Assignee™),

the receipt and sufficiency of which is hereby acknowledged, Assignor does hereby grant,
bargain, sell, convey, assign, transfer, and set over, without recourse, representation and
warranty, except as set forth in that certain related Mortgage Loan Purchase Agreement, all of
Assignor’s right, title and interest, of any kind whatsoever, including that of mortgagee,
beneficiary, payee, assignee or secured party (as the case may be), in and to the following:
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TO HAVE AND TO HOLD the same unto the Assignee and to the successors, legal

Commercial Deed of Trust, Security Agreement, Fixture Filing Financing
Statement and Assignment of Leases, Rents, Income and Profits (as same
may have been amended) by YORK NEVADA MANAGEMENT, LLC1l, a
Nevada limited liability company, ("Borrower”) to Assignor, and recorded
April 13, 2007, as Instrument Number 20070413-0000918, in the Real Estate
Records pertaining to land situated in the State of Nevada, County of Clark
("Real Estate Records");

Assignment of Leases, Rents, Income and Profits (as same may have been
amended) by Borrower to Assignor and recorded April 13, 2007, as
Instrument Number 20070413-0000919, in the Rea! Estate Records;

representatives and assigns of the Assignee forever,

IN WITNESS WHEREOQF, the Assignor has caused these presents to be effective as of June 13,

2007.

(The remainder of this page has been intentionally left blank.)
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TOGETHER WITH THE NOTE OR NOTES THEREIN DESCRIBED OR REFERRED TO, THE MONEY
DUE AND TO BECOME DUE THEREON WITH INTEREST, AND ALL RIGHTS ACCRUED OR TO
ACCRUE UNDER SAID COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, FIXTURE
FILING FINANCING STATEMENT AND ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS,

DATED: ai . 208

wiT sSS: ARTESIA MORTGAGE CAPITAL CORPORATION,

a Delaware corporation

BY: 4 . 7&//:;. Vde

NAME: Diana Kelsey Kutas

we_ fdset

=)
PRINT NAME: (4';; i

PRINT NAME: W&E/MG

STATE OF WASHINGTON

TITLE: Managing Director

COUNTY OF KING

On this r_‘]ﬂ"’ day of April, 2007, before me, the undersigned, a Notary Public in and for the State of
Washington, duly commissioned and sworn, personally appeared Diana Kelsey Kulas, to ma known to
be the Managing Director of ARTESIA MORTGAGE CAPITAL CORPORATION, a Dalawara corporation,
the corporation that exacuted the foregoing instrument and acknowledged the said instrument 10 be the
free and votuntary act of and deed of said corporation, for the uses and purposes therein mentioned, and
on oath stated that she is authorized to execute the said instrument and that the seal affixed is the

carparate seat of said corporation.

Witness my hand and seal the day and year firs{ above written.

Notary Public residing at Q.u.huag,_g’_&,,_
B.SomnnElHn ~

\\.‘ \\\\\\\\““ W Print Name:
“ " My Commissian Expires: 3=23~ 3¢l
$ c,oé*an“"'&% h,
0I6UT5/ 2705 4/5:44748 ) £ 3 QO ?&2’ Y
Z 20 -+~ % 2
2 % iz 2
2 % O ==
%, 0, “us\y, SOF
% 7" J-23- "qs'“@.:
G/ )‘e “\\\\\\\i;‘ ‘\\“.\*’
S
'""\\\\\\\\\“‘ a

DO NOT WRITE BELLOW THIS LINE, Page 2
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EXHIBIT A
LEGAL DESCRIPTION OF PROPERTY

The Property is located in Clark County, Nevada, and is legally described as follows:

Parcel Qne (1)

Lot Seven (7} in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES ~
PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County
Recorder of Clark County, Nevada, as amended by Certificate of Amendinent recorded March 15, 2005 in
Book 200503135 us Document No. 02792, Official Recurds, and by Certificate of Amendment recorded
March 16, 2005 in Baok 20050316 as Document No, 04327, OfMicial Records

Parcel Twa (2):

Luts Three (33, Seven (7), Eight (8), Ten (10) and Eleven {11) in Buitding Six (6); Lots One through
Twelve (1-12) inclusive, in Building Seven (7); Lotz One through ‘I'welve (1-12) inclusive, in Building
Eight (8); Lats One through Twelve (1-12) inclusive, in Building Nine (9); Lots Oue through Twelve (1-
12) inclusive, in Building Ten (10); Lots Onc through Twelve (1-12) inclusive, in Building Eleven (11);
Lots Onc through Twelve {1-12) inclusive, in Building Twelve (12); Lots One through Twelve (1-12)
inclusive, in Building Thirtcen (13); Lots One through Twelve (1-12), inclusive, in Building Fourteen
(14); Lots Onc through ‘Twelve (1-12), inclusive, in Building Fifteco (15): Lots One through Twelve (1-
12} inclusive, in Building Sixteen (16); Lots One through Twelve (1-12) inclusive, in Building Seventeen
(17); Lots Once through Twelve (3-12), inclusive, in Building Eighteen (18); Lots One (1), Four (4, Nine
(9), Ten (10) und Twelve (12) in Building Nineteen (19); and Lots Eleven (11) and Twelve (12) in
Building Twenty (20) of PALMILLA TOWNHOMES - PEASE 2 as shown by map thereot on file in
Rook 115 of Plats, Page 49, in the Oflice ol the County Recorder of Clark County, Nevada,

Parcel Three {3V,

The non-exclusive easements appurtenant 1o the propenty deseribed in Parcels One (1) and Two (2) over,
u#cross and for the use of the Private Streets, Commaon Elements and Common Areas as delineated upon
the of Plat of PALMILLA TOWNHOMES - PHASEF, 2, as shown by mup thereof on filé in Book 115
of Pluts, Page 49, in the Office of the County Recorder of Clark County, Nevada, and upon the Plat of
AMENDED PLAT OF PALMILLA TOWNHOMES - PIASE 1, as shown by map thereof on file in
Buook (18 of Plars, Page 8, in the Office of the County Recorder of Clack County, Nevada, as further set
forth in that ¢ertain Declaration of Covenants, Conditions and Restrictions und Reservation of Easements
for I"almilla, recorded December 10, 2003 in Book 20031210 as Document No, 03076, Official Records,
and in Annexation Amendmems thercto recorded August 21, 2006 in Book 20060821 as Document No,
(003683, recorded September G, 2006 in Bouk 20060906 as Document No. GUIRY, und recorded February
7, 2006 in Book 20060207 as Document No, (12991, and recorded February 27, 2007 in Book 20070227
as NDocument No. 03972, OfMicial Records.

016075/270030/521943_7
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CLARIFICATION

EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY
The Property is located in Clark County, Nevada, and is legally described as follows:

Parcel One (1):

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES -
PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County
Recorder of Clark County, Nevada, as amended by Certificate of Amendment recorded March 13,
2005 in Book 20050315 as Document No, 02792, Official Records, and by Certificate of Amendment
recorded March 16, 2005 in Book 20050316 as Document No. 04327, Official Records

Parcel Two (2):

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven {11) in Building Six (6); Lots One through
Twelve (1-12) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building
Eight (8); Lots One through Twelve (1-12) inclusive, in Building Nine (9); Lots One through Twelve
(1-12) inclusive, in Building Ten (10); Lots One through Twelve {1-12) inclusive, in Building Eleven
{11); Lots One through Twelve (1-12) inclusive, in Building Twelve (12); Lots One through Twelve
(1-12) inclusive, in Building Thirteen (13); Lots One through Twelve {1-12), inclusive, in Building
Fourteen (14); Lots One through Twelve (1-12), inclusive, in Building Fifteen (15); Lots One through
Twelve (1-12) inclusive, in Building Sixteen (16); Lots One through Twelve (1-12) inclusive, in
Building Seventeen (17); Lots One through Twelve (1-12), inclusive, in Building Eighteen (18); Lots
One (1), Four (4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots Eleven (11)
and Twelve (12) in Building Twenty (20) of PALMILLA TOWNHOMES - PHASE 2 as shown by
map thereof on file in Book ! 15 of Plats, Page 49, in the Office of the County Recorder of Clark
County, Nevada,

Parcel Three (3):

The non-exclusive easements appurtenant to the property described in Parcels One (1) and Two (2)
over, across and for the use of the Private Strects, Common Elements and Common Areas as
delineated upon the of Plat of PALMILLA TOWNHOMES ~ PHASE 2, as shown by map thereof
on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, Nevada,
and upon the Plat of AMENDED PLAT OF PALMILLA TOWNHOMES - PHASE 1, as shown by
map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark
County, Nevada, as further set forth in that certain Declaration of Covenants, Conditions and
Restrictions and Reservation of Easements for Palmilla, recorded December 10, 2003 in Book
20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto
recorded August 21, 2006 in Book 20060821 as Document No. 003685, recorded September 6, 2006
in Book 20060906 as Document No. 00388, and recorded February 7, 2006 in Book 20060207 as
Document No. $2991, and recorded February 27, 2007 in Book 20070227 as Document No. 03972,
Official Records.
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' Electronically Filed
OH/GINAL 04/11/2011 02:00:47 PM
ACOMP ' :
MICHAEL F. LYNCH, ESQ. Qe B S

Nevada Bar No. 8555

MLynch@lrlaw.com CLERK OF THE COURT
LEWIS AND ROCA LLP

3993 Howard Hughes Parkway, Suite 600

Las Vegas, Nevada 89169-5996

(702) 949-8200

(702) 216-6191 (fax)

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For | Case No. 09-A-595321
The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7 Dept. No. IX
Commercial Mortgage Pass-Through

Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special SECOND AMENDED COMPLAINT
Servicer,

Exempt from arbitration: Action in equity
Plaintiff,

vs.
Palmilla Development Co., Inc., a Nevada

corporation; Hagai Rapaport, an individual;
and Does I to X; and Roe Corporations X to

XX,
Dvefendants.
Plaintiff alleges:
Parties, Jurisdiction And Venue
1. Plaintiff is U.S. Bank National Association as Trustee for the Registered Holders of

ML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates
Series 2007-7, by and through Midland Loan Services, Inc., aé its Special Servicer, by and through
Midland Loan Services, Inc., as its Special Servicer (“Lender” or “Plaintiff”).

2. Palmilla Development Co., Inc. (“Borrower”) is a Nevada corporation.

3. Plaintiff alleges upon information that Hagai Rapaport (“Guarantor™) is, and at all

" times relevant to this action was, an individual doing business in Las Vegas, Nevada.

- 1 = 580846.1
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1 4. This Court has personal jurisdiction over Hagai Rapaport (“Guarantor”, and
2 || together with Borrower, “Defendants”) because they are an individual and a corporation,

3 respectively, who transacted business within Nevada and because they consented to this Court’s

N

personal jurisdiction over them.'

5. Venue is proper in the Eighth Judicial District Court because the Defendants
incurred and contracted to perform certain obligations in Clark County, which are the subject of
this suit, and because Defendants consented to this venue as the proper venue for this dispute.”

6. - The true names and capacities, whether individual, corporate, associate,

O 0 N3 Y WD

trust/trustee or otherwise, of defendants named herein as Does I through X and Roe Corporations
10 || X through XX, are unknown to Plaintiff. Said Doe and Roe defendants may assert an interest in
11 the property at issue in this complaint, and are proper parties to this action. Plaintiff shall amend
12 || this complaint to include the true names and capacities of such Doe and Roe defendants as the

13 || same are ascertained.

14 : General Allegations

15 7. Borrower borrowed $20,150,000.00 with interest from Artesia Mortgage Capital
16 || Corporation, a Delaware corporation (“Original Lender’) on or about March 28, 2007 (the

17 “Loan”).

18 8. The Loan is evidenced by, among other things, that certain Fixed Rate Note dated
19 || March 28, 2007, bearing an authorized signature on behalf of the Borrower (the “Promissory

20 || Note™). (A true and correct copy of the Promissory Note is attached and incorporated by this

21 || reference as Exhibit “1”).

22

23

24 ! (See Limited Recourse Obligations Guarantee at § 19 (Exhibit “2”) (providing that “Guarantor, in order
to induce Lender to accept this Guaranty, agrees that all actions or proceedings arising directly, indirectly

75 or otherwise in connection with this Guaranty shall be litigated, at Lender's sale election, only in courts

having a situs within the county and State where the Property is located, in any jurisdiction in which

2% Borrower or Guarantor (or any individual or entity comprising Borrower or Guarantor) may reside or hold
assets, or in anyone or more of the foregoing jurisdictions. Guarantor hereby consents and submits to the
27 jurisdiction of any local, state or federal court located therein. Guarantor hereby waives any right it may
have to transfer or change the venue of any litigation brought against it by Lender on this Guaranty in

LEWIS 28 accordance with this paragraph.”).
AND

ROCA 2 See id.

——LLP—— 2-

LAWYERS 580846.1
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9. The Guarantor personally guaranteed to “unconditionally, irrevocably, jointly and
severally guarantee(s) to Lender and to its successors, endorsees and/or assigns the full and
prompt payment when due, by acceleration or otherwise, of all amounts owing by Borrower to
Lender under the Loan Documents....” (See Limited Recourse Obligations Guarantee, a true and
correct copy of which is attached and incorporated by this reference as Exhibit “2”).

10.- The Loan was and is secured by that certain Commercial Deed of Trust, Security
Agreement, Fixture Filing Financing Statement and Assignment of Leases, Rents, Income and
Profits (as same may have been amended) recorded in the Clark County Recorders’ Office as
Document No. 20070330-0002946 (“Deed of Trust”). (A true and correct copy of the Deed of
Trust is attached and incorporated by this reference as Exhibit “3”).

11. The Loan was and is further secured by that certain Assignment of Leases, Rents,
Income and Profits (as same may have been amended) recorded in the Clark County Recorders’
Office as Document No. 20070330-0002947 (“Assignment of Rents”). (A true and correct copy
of the Assignment of Rents is attached and incorporated by this reference as Exhibit “4”).

12. Original Lender assigned all of its rights and interests in and to the Deed of Trust
and the Assignment of Rents to the Plaintiff pursuant to that certain Assignment of (a)
Commercial Deed of Trust, Security Agreement, Fixture Filing Financing Statement and (b)
Assignment Of Leases, Rents, Income and Profits And Assignment of Assignment of Leases,
Rents, Income and Profits recorded in the Clark County Recorders’ Office as Document No.
20080103-0000543 (the “Assignment of Deed of Trust”). (A true and correct copy of the
Assignment of Deed of Trust is attached hereto and incorporated herein by this reference as
Exhibit “5”).

13. LaSalle Bank resigned its position as trustee on or about June 30, 2008, and Wells
Fargo Bank, N.A., was appointed as successor trustee (A true and correct copy of the Resignation
of Trustee and Notice of Appointment of Successor Trustee are collectively attached hereto and
incorporated herein by this reference as Exhibit “6”).

14. Wells Fargo Bank, N.A., then resigned its position as trustee on or about December

30, 2008, and U.S. Bank National Association was appointed as successor trustee (A true and

-3 = 580846.1
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correct copy of the Resignation of Trustee and Notice of Appointment of Successor Trustee are
collectively attached hereto and incorporated herein by this reference as Exhibit “7”). |
15. Pursuant to the Assignment of Deed of Trust, Plaintiff holds all beneficial interest
under the Deed of Trust and the Assignment of Rents, and is thereby authorized and empowered to
bring this action.
16. As detailed more fully in the Deed of Trust, the real property securing the
Promissory Note is identified by the Clark County Tax Assessor Parcel Nos.
a. 124-30-311-031;
b. 124-30-312-014 and 015;
c. 124-30-312-017 and 018;
d. 124-30-312-025 — 169, inclusive;
e. 124-30-312-171 and 172;
f. 124-30-312-177;
g. 124-30-312-180 — 182, inclusive, and
h. 124-30-312-022,
(the “Real Property”) more commonly referred to as the Palmilla Townhomes, generally located
northeast of the intersection of West Ann Road and North Decatur Boulevard in North Las Vegas,
and more specifically described in the Legal Description attached hereto as Exhibit “8”.
17.  The Real Property is a development containing approximately 157 single-family
rental townhomes, each of which is or was generating, or capable of generating, rental income.
18.  Borrower filed a voluntary petition under Chapter 11 of Title 11 United States
Code, 11 U.S.C. § 101 et seq. (the “Bankruptcy Code”) in the United States Bankruptcy Court for
the Central District of California, San Fernando Valley Division, Case No.: 1:09-bk-11504-MT on
February 11, 2009, which case was dismissed without discharge on November 17, 2009.
19.  Borrower is not current on its payments to Plaintiff on the Loan, and as of July 11,

2009, was approximately $2.3 million in arrears on interest and other monies owed to Plaintiff.

P

-4" 580846.1
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20.  The Deéd of Trust defines an “Event of Default” as including when “Borrower fails
to pay any interest, principal or other monies due under the Note or other Loan Documents on the
date any such amount is due.” (See Deed of Trust, § 2.01 Events of Default, p. 31).

21.  Defendants’ failure to make the past due payments referenced above constitute
“Events of Default” under the Loan, the Promissory Note, the Deed of Trust, and the Limited
Recourse Obligations Guarantee.

22.  The Deed of Trust also provides that “[a]ll Rents generated by or derived from the
Property shall first be utilized solely for Operating Expenses, and none of the Rents generated by
or derived from the Property shall be diverted by Borrower and utilized for any other purpose
unless all such Operating Expenses have been fully paid and satisfied.” (See Deed of Trust, §
1.02(m) Performance of Other Obligations, pp. 6-7).

23.  On information, the Rents derived from the Property have exceeded, and continue
to exceed, the Operating Expenses, but Borrower failed to provide such excess Rents derived from
the Property to Plaintiff as required by the Deed of Trust, § 1.02(m).

24.  For example, the most recent financial statements submitted by Borrower appear to
indicate that Borrower collected approximately $238,462.97 in Rents exceeding Operating
Expenses, which should have been remitted to Plaintiff pursuant to § 1.02(m) of the Deed of Trust. -

25.  Borrower agreed to comply with the provisions of the Deed of Trust, including
1.02(m), and its failure to pay the Rents exceeding the Operating Expenses as detailed above is an
Event of Default.

26. The Deed of Trust further provides the Borrower will maintain books, records, and
financial statements, and provide the same to Plaintiff at regular intervals, including the following,
including quarterly and annual Rent Rolls, operating statements of the Property, an audited annual
operating statement prepared and certified by an independent certified public accountant, balance
sheets and profit and loss statements of Borrower, and an annual operating budget presented on a
monthly basis consistent with the annual operating statement described above for the Property.
(See Deed of Trust, 9 1.24(a) Books and Records; Financial Statements, pp. 22-24).

27. The Deed of Trust further provides the Borrower and Guarantor will maintain

-5- 580846.1
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books, records, and financial statements, and timely provide the same to Plaintiff upré)n request, a
property management report for the Property, an accounting of all security deposits held in
connection with any Lease of any part of the Property, and such other additional financial or
management information (including, without limitation, state and federal tax returns) as may, from
time to time, be reasonably required by Lender in form and substance satisfactory to Lender. (See
Deed of Trust, § 1.24(b) Books and Records; Financial Statements, pp. 23-24).

28. Defendants have refused, and continue to refuse, to furnish the documents required
by the Loan Documents, violating, among other covenants, the provisions contained within the
Deed of Trust, 99 1.24(a), (b).

29. A representative sample of documents that Defendants are refusing to produce
include Borrower-certified copies of the Property’s current financials and balance sheets, a
complete and current copy of the Rent Rolls, and a 2009 annual operating budget.

30.  For the reasons set forth above, Plaintiff is entitled to exercise any and all of its
rights and remedies as provided for in the Loan, the Promissory Note, the Deed of Trust, and the
Limited Recourse Obligations Guarantee, including seeking and obtaining the appointment of a
receiver.

31. The Deed of Trust contemplates the appointment of a receiver of the Real Property

in the event of a default as follows:

(a) Remedies. Upon the occurrence of any Event of Default, lender
may or acting by or through Trustee may take such action, without
notice or demand, as it deems advisable to protect and enforce its
rights against Borrower in and to the Property, including, without
limitation, the following actions, each of which may be pursued
concurrently or otherwise, at such time and in such order as lender
or Trustee may determine, in their sole discretion, without impairing
or otherwise affecting the other rights and remedies of lender or
Trustee:

& s ok
(7) apply for the appointment of a receiver, trustee, liquidator or
conservator of the Property, without notice and without regard for
the adequacy of the security for the Secured Obligations and without
regard for the solvency of Borrower, any Guarantor, any Indemnitor
or of any person, firm or other entity liable for the payment of the
Secured Obligations;

Deed of Trust §2.02, p. 33 (emphasis added).
32.  The Deed of Trust further provides:

.6~ 5808461
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In furtherance of and not in limitation of any other provisions of this
Security Instrument, including without Limitation Section 2.02(a):

If an Event of Default shall occur, the Lender shall be entitled as a
matter of right and without notice to Borrower or anyone claiming
under Borrower and without giving bond and without regard to the
solvency or insolvency of the Borrower or any party bound for the
payment of the Secured Obligations, or waste of the Property or
adequacy of the security of the Property for the obligations then
secured hereby Or the then value of the Property, to apply ex parte
for the appointment of a receiver in accordance with the statutes
and law made and provided for and such receiver shall have, in
addition to all rights and powers customarily given to and exercised
by such receivers and all rights and powers granted to such receiver
or Lender under this Security Instrument (to the extent allowed by
law), all the rights, powers and remedies as provided by law or as
may be contained in any court order or decree applying such
remedy. A court is authorized to appoint a receiver on request or
petition of Lender, and Borrower irrevocably consents to the
appointment of a receiver and waives any notice of application
therefor. Such receiver shall collect the Rents as hereinafter
defined, and all other income of any kind; manage the Property so to
prevent waste; execute Leases (as hereinafter defined) within or
beyond the period of receivership, pay all expenses for normal
maintenance of the Property and perform the terms of this Security
Instrument and apply the Rents to the costs and expenses of the
receivership, including reasonable attorneys' fees, to the repayment
of the Secured Obligations and to the operation, maintenance and
upkeep and repair of the Property, including payment of taxes on the
Property and payments of premiums of insurance on the Property
and any other rights permitted by law, Borrower does hereby
irrevocably consent to such appointment. Lender's right to
appointment of a receiver shall exist whether or not the apparent
value of the Property exceeds the indebtedness secured hereby by a
substantial amount and without any showing as required by N.R.S.
107.100. The receiver may, to the extent permitted under applicable
law, without notice, enter upon and take possession of the Property,
or any part thereof, by force, summary proceedings, ejectment or
otherwise, and remove Borrower or any other person or entity and
any personal property therefrom, and may hold, operate and manage
the same, receive all Rents and do the things the receiver finds
necessary to preserve and protect the Property, whether during
pendency of foreclosure, during a redemption period, if any, or
otherwise, and as further provided in any assignment of Rents and
Leases executed by the Borrower to the Lender, whether contained
in this Security Instrument or in a separate instrument. Borrower
shall not contest the appointment of a receiver to operate the
Property at any time from and after the occurrence of an Event
of Default including, without limitation, during the institution of
foreclosure proceedings. Upon an Event of Default, Borrower shall
peaceably turn over possession of the Property to a receiver upon
request of Lender.

Deed of Trust 4 6.03, pp. 41-42 (emphasis added).
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33. Similarly, the Assignment of Rents provides:

If an Event of Default shall occur, the Lender shall be entitled as a
matter of right without notice and without giving bond and
without regard to the solvency or insolvency of the Borrower, or
waste of the property or adequacy of the security of the
Property, to apply ex parte for the appointment of a receiver
who shall have all the rights, powers and remedies as provided
by law or as may be contained in any court decree applying such
remedy and who shall collect and apply the Rents in such order as
Lender may require to all expenses for management, operation and
maintenance of the Property and to the costs and expenses of the
receivership, including, without limitation, reasonable attorneys' fees
and the repayment of the indebtedness secured hereby. A court is
authorized to appoint a receiver on request or petition of
Lender, and Borrower irrevocably consents to the appointment
of a receiver and waives any notice of application therefor.
Borrower shall not contest the appointment of a receiver to
operate the Property at any time from and after the occurrence
of an Event of Default including, without limitation, during the
institution.of foreclosure proceedings and shall peaceably turn over
possession of the Property to such receiver upon request of Lender.

(See Assignment of Rents 4.3 Receiver, p. 7 (emphasis added)).

34, Borrower’s right to collect Rents derived from the Property is limited to those
rights granted to it by the following revocable license: “So long as an Event of Default shall not
have occurred and be continuing, Lender hereby grants to Borrower a revocable license to enforce
the Leases, to collect the Rents, to apply the Rents to the payment of the costs and expenses
incurred in connection with the Property and to any indebtedness secured thereby.” (See
Assignment of Rents 2.1 Grant of Revocable License to Collect Rents, p. 4).

35. The revocable license is subject to the following limitation: “Upon the occurrence
of an Event of Default and at any time thereafter during the continuance thereof, subject to
applicable Laws, the license granted to Borrower pursuant to Section 2.1 shall automatically be
revoked. Upon such revocation, Borrower shall promptly deliver to lender all Rents then held by
or for the benefit of Borrower.” (See Assignment of Rents, § 2.2 Revocation of License; lender's
Rights, pp. 3-4).

36. Despite the occurrence of several Events of Default, and the automatic revocation
of Borrower’s right to collect and/or possess Rents pursuant to the Assignment of Rents, Borrower
is still possessing and collecting the rent derived from the Real Property, in contravention of the
provisions of the Assignment of Rents.

8- $580846.1
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37.  The Deed of Trust provides for recovery of attorneys’ fees, costs and expenses

from Borrower as follows:

Upon the occurrence of any Event of Default or if Borrower fails to
make any payment or to do any act as herein provided, Lender may,
but without any obligation to do so and without notice to or demand
on Borrower and without releasing Borrower from any obligation
hereunder, make or do the same in such manner and to such extent
as Lender may deem necessary to protect the security hereof. lender
or Trustee is authorized to enter upon the Property for such
purposes, or appear in, defend, or bring any action or proceeding to
protect its interest in the Property or to foreclose this Security
Instrument or collect the Secured Obligations. The cost and
expense of any cure hereunder (including, without limitation,
attorneys' fees to the extent permitted by law), with interest as
provided in this Section 2.02(c) hereof, shall constitute a portion
of the Secured Obligations and shall be due and payable to
Lender upon demand. All such costs and expenses incurred by
Lender or Trustee in remedying such Event of Default or such failed
payment or act or in appearing in, defending, or bringing any such
‘action or proceeding shall bear interest at the Default Rate (defined
in the Note), for the period after notice from Lender that such cost or
expense was incurred to the date of payment to Lender. All such
costs and expenses incurred by Lender together with interest thereon
calculated at the Default Rate shall be deemed to constitute a portion
of the Secured Obligations and shall be immediately due and
payable upon demand by Lender therefor.

(See Deed of Trust, § 2.02(c), Right to Cure Defaults, p. 35 (emphasis added)).

38. On Plaintiff’s Application, this Court appointed a Receiver in this action on
September 3, 2009, to take possession, custody, and control of the Real Property, as said order was
amended on May 19, 2010 (the “Order Appointing Receiver”).

39.  As authorized by the Order Appointing Receiver, Receiver marketed and listed the
Real Property for sale.

40. A proposed sale of the Real Property came before this Court on March 18, 2010, on
Plaintiff’s unopposed Motion to Approve Sale of Receivership Property (the "Motion to Approve
Sale"), and a copy of the proposed Purchase and Sale Agreement (“PSA”) was filed and served.

41.  Upon the unopposed Motion to Approve Sale, the proposed sale of the Real
Property for $9.5 million was approved, and the Court entered the following findings:

a. The Lender has provided sufficient notice of the proposed sale and PSA to all
necessary parties to this action;

b. The PSA is hereby approved as a full and final disposition of the Property;

0- 580846.1
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c. The purchase price contained within the PSA is in the range of fair market value for
the Property, is commercially reasonable, and is an arms' length transaction; and
d. The Receiver is hereby authorized to sell and to fully convey all of the interest of
Palmilla Development Co., Inc., a Nevada corporation ("Borrower"), in the
Property, to Buyer, and is hereby authorized to execute and deliver all documents,
including without limitation a deed to convey title to the Property of Borrower, in
order to consummate the sale and fully and finally convey ownership of the
Property in its entirety.
42, The Guarantor has breached the Limited Recourse Obligations Guarantee (Exhibit
“2), by failing to cure the defaults upon demand, which provides each Guarantor shall
“unconditionally, irrevocably, jointly and severally guarantée(s) to Lender and to its successors,
endorsees and/or assigns the full and prompt payment when due, by acceleration or otherwise, of
all amounts owing by Borrower to Lender under the Loan Documents....” (See Limited Recourse
Obligations Guarantee § 1, p. 1).
43.  The Guarantors are also personally liable for Plaintiff’s attorneys’ fees, costs and

expenses as follows:

Guarantor shall be and remain personally liable for ... all court costs
and attorneys' fees, costs and expenses actually incurred by Lender
pursuant to the Note or any other Loan Documents;

(See Limited Recourse Obligations Guarantee, § 2(a)(iv), p. 1).

44, The Defendants are unable and/or unwilling to cure the Events of Default and/or
other breaches, some of which have been summarized hereinabove.

45. The Defendants are unable and/or unwilling to cure the Events of Default and/or
other breaches, some of which have been summarized hereinabove.

First Cause of Action®

(Breach of Contract — Borrower)
46. The Promissory Note and other Loan Documents provide that Borrower shall repay

$20,150,000.00 with interest to Plaintiff.

3 The allegations of this Complaint are continuous, so that the prior allegations are part of
allegations supporting each cause of action.
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47.  Plaintiff fully performed under the Promissory Note and other L.oan documents.

48.  Borrower breached Promissory Note and other Loan Documents with Plaintiff by
failing to pay the amounts due and owing to Plaintiff.

49.  The Promissory Note and the Deed of Trust, together with other Loan Documents,
provide for acceleration of the entire unpaid Secured Obligations upon the happening of certain
events.

50.  Among other provisions, Deed of Trust § 2.02 (a)(13) provides “if any Event of
Default as described in clause (h), (i), (§) or (k) of Section 2.01 [of the Deed of Trust] shall occur,
the entire unpaid Secured Obligations shall be automatically due and payable, without any further
notice, demand or other action by Lender.”

51.  Multiple events and Events of Default triggering the acceleration clause have
occurred, and the entire unpaid Secured Obligations is therefore immediately due and payable.

52.  Borrower has failed to pay the entire unpaid Secured Obligations.

53.  The Deed of Trust provides for recovery of attorneys’ fees, costs and expenses

from Borrower as follows:

Upon the occurrence of any Event of Default or if Borrower fails to
make any payment or to do any act as herein provided, Lender may,
but without any obligation to do so and without notice to or demand
on Borrower and without releasing Borrower from any obligation
hereunder, make or do the same in such manner and to such extent
as Lender may deem necessary to protect the security hereof. lender
or Trustee is authorized to enter upon the Property for such
purposes, or appear in, defend, or bring any action or proceeding to
protect its interest in the Property or to foreclose this Security
Instrument or collect the Secured Obligations. The cost and
expense of any cure hereunder (including, without limitation,
attorneys' fees to the extent permitted by law), with interest as
provided in this Section 2.02(c) hereof, shall constitute a portion
of the Secured Obligations and shall be due and payable to
Lender upon demand. All such costs and expenses incurred by
Lender or Trustee in remedying such Event of Default or such failed
payment or act or in appearing in, defending, or bringing any such
action or proceeding shall bear interest at the Default Rate (defined
in the Note), for the period after notice from Lender that such cost or
expense was incurred to the date of payment to Lender. All such
costs and expenses incurred by Lender together with interest thereon
calculated at the Default Rate shall be deemed to constitute a portion
of the Secured Obligations and shall be immediately due and
payable upon demand by Lender therefor.

(See Deed of Trust, § 2.02(c), Right to Cure Defaults, p. 35 (emphasis added)).
']. 1_ 580846.1
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Second Cause of Action
(Breach of Contract — Guarantor)

54. The Personal Guarantee provides that the Guarantor shall be and remain personally
liable without exculpation or limitation of liability whatsoever for the entire amount of the
indebtedness evidenced by the Promissory Note (including all principal, interest, and other
charges) and all other sums due or to become due under the other Loan Documents, whether at
maturity or by acceleration or otherwise, under certain circumstances listed in the Personal
Guarantee, §§ 2(b)(1)-(iv).

55. The Lender is entitled to full recourse against the Guarantor pursuant to § 2(b)(iii)
of the Personal Guarantee on the grounds that, on information and belief, Guarantor has not
satisfied the Stabilized Operating Threshold (as defined in the Reserve Agreement).

56. The Lender is entitled to full recourse against the Guarantor pursuant to § 2(b)(iv)
of the Personal Guarantee on the grounds that the Real Property has become an asset in a
voluntary bankruptcy or insolvency proceeding commenced by Borrower.

57. In addition, the Promissory Note and the Deed of Trust, together with other Loan
Documents, provide for acceleration of the entire unpaid Secured Obligations upon the happening
of certain events.

58. Among other provisions, Deed of Trust § 2.02 (a)(13) provides “if any Event of
Default as described in clause (h), (i), (j) or (k) of Section 2.01 [of the Deed of Trust] shall occur,
the entire unpaid Secured Obligations shall be automatically due and payable, without any further
notice, demand or other action by Lender.”

59. Multiple events and Events of Default triggering the acceleration clause have
occurred, and the entire unpaid Secured Obligations is therefore immediately due and payable.

60. The Personal Guarantee requires Guarantor personally cure Borrower’s monetary
breaches, including but not limited to all unpaid Secured Obligations, whether due in the normal
course or by acceleration, which Guarantor has refused and failed to do.

61. The Guarantor is personally liable for Plaintiff’s attorneys’ fees, costs and expenses

as follows;
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Guarantor shall be and remain personally liable for ... all court costs
and attorneys' fees, costs and expenses actually incurred by Lender
pursuant to the Note or any other Loan Documents.

62. The Guarantor is unable and/or unwilling to cure the Events of Default and/or other
breaches, some of which have been summarized hereinabove.

Third Cause of Action

(Accounting — Borrower and Guarantor)

63. Upon information and belief, Borrower and/or Guarantor have misappropriated,
wasted, converted, and otherwise transferred or hypothecated the Rents received from the Property
in violation the Loan Documents and Personal Guaranty for personal use.

64.  The full extent of Borrower’s and/or Guarantor’s misappropriation of Rents
received from the Property is unknown to Plaintiff.

65.  Upon information and belief, an accounting of Borrower’s and/or Guarantor’s
personal property, assets, and accounts is necessary to ascertain the full extent of Rents received
from the Property that have been improperly taken by Borrower and/or Guarantor.

66.  There is no adequate remedy at law by which to obtain such an accounting,
therefore, Plaintiff requests that the court compel an accounting of all Borrower’s and Guarantor’s
personal property of any nature whatsoever to ascertain the extent of Plaintiff’s damages.

67.  As aresult of Borrower’s and Guarantor’s actions, Plaintiff has been required to
retain the services of an attorney to prosecute this claim and is entitled to be compensated for any
costs incurred in the prosecution of this action, including without limitation, any and all costs and
reasonable attorney’s fees.

Plaintiff requests the following relief:

1. For judgment against Borrower in an amount in excess of $10,000.00 for Breach of
Contract;

2. For judgment against Guarantor in an amount in excess of $10,000.00 for Breach of
Contract;

3. For attorneys’ fees and costs against Borrower and Guarantor incurred by Lender in

enforcing its rights, including but not limited to, attorneys’ fees and costs incorrect by bringing
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4. For such other and further relief as this Court deems proper under the circumstances.

DATED April 11, 2011.

LEWIS AND ch

MICHAEL F. LYN{H, ESQ.

Nevada Bar No. 8555
mlynch@lrlaw.com

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

(702) 949-8200

(702) 216-6191 (fax)

Attorneys for Plaintiff
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LOAN NOQ.: 010-00001895

FIXED RATE NOTE

{Defeasance] ‘ '
$20,150,000.00 ) March 28, 2007

1. . BORROWER'S PROMISE TO PAY.

FOR VALUE RECEIVED, the undersignad, PALMILLA DEVELOPMENT CQ., INC,, a(n} Nevada
corporation, having an affice at 235 Wast Brooks Avenue, 2nd Floor, North Las Vegas, Nevada 89030
("Borrower™), hereby unconditionally promises to pay to the order of ARTESIA MORTGAGE CAPITAL
CORPORATION, a Delaware corporation (together with its successors and assigns, "Lender”), the
principal sum of Twenty Million One Hundred and Fifty Thousand and 00/100 Dollars ($20,150,000,00), in
lawful money of the United States of America wilh interest thereon to be computed from the date of
disbursement under this Note at the Applicable Interest Rate (defined below), and to be pald In
instaliments as provided herein. Any initially capitalized terms which are not specifically defined in this

Note shall have the sama meanings given fo them in the Security Instrument (defined below).

2, INTEREST.

Interest on the principal sum of this Note shall be caleulated on the basis of a 360-day year and
will be payable on the basis of the actual number of days elapsed, Borrowar shall pay interest at the rate
of Five and Seventy-Five Hundredths percent (5.76%) per annum (the "Applicable Intersst Rate"), If
Borrower fails to pay any amount when dus under this Note, In additian to any other rights possessed by
lhe Lender, any accrued but unpald Interest may be added to the unpald principal and aecrue intarest al
the Default Raele (defined below). The first interest accrual period under this Note shall commence on
and include the date that principal is advanced under this Note and shall end on and include the next
tenth (10™) day of a calendar month, unless principal is advanced on the tenth (10™) day of a catendar
month, In which case the first Interest accrual period shall conslist of only such tenth (10™) day. Each
interest accrual period thereafter shall commence on the aleventh (11™) day of each caiendar month
during the term of this Note and shall end on and include the tenth (10™} day of the nex! cccuming
calendar month.

3. PAYMENTS.

(a) Time and Amounts of Payments, Borrower shall pay principal and interest by making
payments as follows:

i Accrued Interest only at the Applicable Inlerest Rate shall be due and payable
{(aa) on the date that principal I8 advanced under this Note for the period from tha date of
disbursament heraunder through and including the tenth (10™) day of the current calendar month
(if the date of disbursement hereunder 1s on or after the first (1%) day of a calendar month and
prior to the eleventh (11" day of & calendar month) or the tenth (10™) day of the next succeeding
calendar month (if the date of disburgement hersunder [s on or after the eleventh (11™) day of the
current calendar month), and {bb) on May 11, 2007, and on the eleventh (11th) day of each
calendar month thereafter up to and including April 14, 2008;

(i} A constant payment in the amount of U.S. $111,530.40 (the ‘*Constant
Payment”), on May 11, 2008, and on the eleventh (11th) day of each calendar month thereafier
up to and including March 11, 2018; each of such payments to be applied to the payment of
interest computed at the Applicable interest Rate, and the balance applied toward the redugtion
of the principal sum; and : ’
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(i) A payment of the eniire unpaid principal balance of this Note and 3l accrued and
unpald interest thereon due and payable on April 11, 2018 (the *Maturlty Date").

{b) Place of Payments, The payments referred to in Sectlon 3(a) (I} and (ii} above are
hereinafier referrad to individually as a *Monthly Payment®, and collectively as “Monthly Payments”.
Barrower shall make its Monthly Payments and any other paymenis due under this Note, including,
without limitation, the entire ynpaid principal balance of this Note plus all acerued but unpaid Interest
thereon due and payable on the Maturity Dale, at Structured Praducts Servicing, Wachovia Wholesale

Lockbox, P.O. Box 60253, Charlotte, North Carolina 28260-0253 or at a different place (including, without .

limitation, to Lender's Representative) If required by the Lender, As used in this Note, the lerm "Lender's
Representative™ shall mean Lender or Lender's loan servicet or agent, in each case as designated by
Lender from time to time.

{c) Application of Payments. In the absence of a.specific determination by Lender to the
contrary, all paymants pald by Borrower to Lender in connection with the obligations of Borrower under
this Note and under the other Loan Documents shall be applied In the following order of priority: (f) to
amounts, other than principal and interest, due to Lender pursuant to this Note or the other Loan
Documents; (i} to the portlon of acGruad but unpaid interest accruing at the Applicable Interest Rate an
this Note; and (iif) to the unpald principal belance of this Nole.* Borrower irrgvocably waives the right to
diract the application of any and ali payments al any time hereafler received by Lender from or on behalf
of Barrower, and Borrower Irrevacably agrees that Lender shall have the continuing exclusive fight to
apply any and all such payments against the then due and owing obligations of Borrower In such order of
priority as Lenxer may deem advisable,

4, PREPAYMENT; DEFEASANCE.

’ (a) Subject to the provisions of Section 4(h) below, Borrower shall not have the right or
privilege to prepay all or any portion of the unpaid principal balance of this Nole, except in connection
with {he application of Net Proceads by Lender pursuant to Section 1.09 of the Security Instrument (which
application shall not be subject to any Prepayment Charge (defined balow)),

b) On ar after the earliar of (1) three (3) years from the due date of the first Monthly Payment
or (i) the date which is two (2) years and ane (1) day after the “starlup day” of any “real estate mortgage
investment conduit’” or "REMIC" (as such terms are dafined In Sectlons 860C(a)(9) and 860D,
raspectively, of the United States Internal Revenve Code, as amended, and any related United States
Treasury Oepartment regulations) which may acquire the Loan, as the case may be (the “Lockout
Expiration Date”), and provided that no Event of Default exists, Borrower may obtain a release (lhe
“Release”) of the Property from tha (ien of the Securlly Instrument and the other Loan Documents
provided that the following conditions have been satisfied (a “Defeasance”):

(1) Borrower shall hava provided Lender with not fess than thinly (30) days and not
more than sixly (60) days prior written notice (the “Defeasance Notice")
specifying the Monthly Paymant date (the “"Release Date*) on which the
Defeasance Deposit (defined below} is to be paid or the Governmant Securitiss
(defined below) are to be delivered, in each case In the mannar herelnafler
provided;

(2) Borrower shall have paid 10 Lender all interest accrued and unpald on the
principal balance of this Note to snd including the Rolease Date;

Q) Borrower shall hava pald to Lender all other sums due and payable under this
Note, the Security Instrumant and the other Loan Documents 10 and including the
Release Date, including, without limitation, any Monthly Payment which may be
due and payable on the Release Dale;
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Borrower shall have paid to Lender's Representative a $5,000.00 non-refundable
procassing fee (the “Defeasance Processing Fee"), which must be pald at the
sama time the Defeasance Notice is provided to Lender:

Borrower shall have eithér paid to Lender's Representative the Deleasance
Daposit or deliverad to Lender's Rapresentative the Government Securitias,
whichever Lender requires at Lender's option;

All payments by Bomrower to Lender's Represenlative under this Section 4 shall
have basn made in immediataly avsilable funds, except for the Defeasance
Progassing Fea, which may be pald by check or draft;

The proposad Defeasance and Release shall not cause the Loan 10 lose its
status as 8 “"qualified mortgage” within the meaning of Sections 880D and
860G(a)(3) of the United States Internal Revenue Code, as amended, and any
related United States Treasury Depariment regulations, including without
limitation United Stales Treasury Department Regulation 1.860(G)-2(a);

The Successor Borrower (defined below) shall have been established and shall
have been approved by Lender’s Representative;

Borrower shall have delivered to Lender the following items at least fifteen (15)
days priar to the Release Date:

(A) the Defeasance Security Agreement (defined below);

8) a release of the Property from the lien of the Security instrument {for
exacution by Lender) in form and substance appropriate for the
jurisdiction in which the Properly Is located and satisfactory to Lender's
Representativs;

{C) a certificata of Borrower, [n form end substence satisfactory to Lender's
Represantative, certifying that all of the conditions and requirements sel
forth in this Section 4 have been satisfied;

(D) a cedificate, in form and substance salisfactory to Lender's
Representative, from an Independent certified public accountant
approved by Lender's Representative, cerlifying that the Govemnment
Securities wlill ganerate monthly amounts and cash flow that are
sufficient, without reinvestment, to Umely pay all Scheduled Defeasance
Payments (defined balow);

(E) the Defeasance Oplnion (defined below);

{F) written confirmation from the applicabla Rating Agency{ies) to the effact
that such Release and substitution of Defeasance Collateral (definad
below) wil not result in a downgrade, withdrawal or qualification of any
rating In effect Inmed|ately prior to Defeasance for any Securities;

(G) if Lender's Represantative requires Borrower to establish the Successor
Borrawer pursuant 1o Section 4(O(vil) below, evidence satisfactory to
Lender's Representalive of the establishment of Successor Borrower,

- including without limlitation, the Succassor Borrower's  original
organlzational documents;
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(H) the Transfer and Assignment Agreement {defined below); and

)] such other certificates, documents or instrumenls as Lender's
Reprasentative may reasonably raquest.

(c) Borrower shall have paid to Lender’s Representative all costs and expenses (including,
without limitation, Rating Agency(les), consultants', accounlanis' and aftorneys’ fees, cosis and
expenses) incurred by Lender's Representative In connection with the matters referred ta in this Section
4, Including, without limitation, ait ¢oats and expenses incurred in connection with the review of the
proposed Defeasance Collateral, the preparation of the Defeasanca Security Agreement (and any related
documentation) and the establishment- and maintenance of the Succegsor Borrower, and any
administrative expenses and applicable fedaral income faxes assodiatad wilh or incurred by lhe
Successor Borrower,

{d) The Defeasance Deposit (if required by Lendsr pursuant to Section 4(b)(5) abovs) shall
be used by Lender's Represeniative to purchase the Government Securities, In connection therewith,
Borrower hereby Irevocably appoints Lender's Represantative as Borrower's agent and attorney-in-fact,
which appointment is coupled wilh an interest, for the purpose of using the Defeasance Deposit to
purchase or cause {0 be purchased the Government Securities. Borrower, pursuant to the Defeasance
Security Agreement or other appropriate documents, shall authorize and direct that the payments
received from the Government Securities be made directly 10 Lander’s Represantsiive and applied fo
satisfy the obllgations of the Borrowar under this Note, ingluding without limilation, this Section 4,
Borrower specifically agrees that all power granted to Lender under this Section 4(d) may be assigned by
Lender {0 Its successors or assigns as holder of (his Note.

(e) Upon satisfaction of all the terms end condlitions of Sactions 4(b) and (¢} above, the
Property shall be raleased from the llen of the Security Instrument and the other Loan Documents and the
Defeasance Collateral shall constitute the sole collateral which shall secure this Note. Lender will, at
Borrower's sola expense, execute and deliver any agreements reasonably requested by Borrower to
releage the Proparty from the lien of the Security instrument and the other Loan Documents. After
payment of the Defaasance Deposit or delivery of the Government Securitles pursuant to Saction 4(b)(5)
above, notwithstanding any statemant to the contrary contained In this Note or in any of the ather Loan
Documants, this Note cannot be prepald in wholé or in part or be the subject of any further Daefeasance,

n For the purposes of this Section 4, the following terms shall have the following meanings:

{1y The term “Defeasance Collateral” shall mean, individually or collectively, as the
case may be, the Defeasance Deposit and the Government Securities and the proceeds thereof,

(i) The term “Defeasance Deposit” shall mean an amount equal to the sum of: (1)
the amount which will be sufficlent to purchase the Government Securities necossary to meettha
Scheduled Defeasance Paymenis (including, without limitation, Lender's Representatlve's
eslimate of adminisirative expenses and applicable federal Income taxes assoclated with or to he
incurred by the Successor Borrower during the remaining tarm of, and applicable o, the Loan);
{2) any ravenue, documentary stamp or intangible taxes or any other tax or charge due in
connection with the transfer of this Note or otherwise required 1o accomplish the agreements of
this Section 4; and (3) all fees, costs and expenses incurred or lo be incurred by Lender in the
purchase and holding of the Government Sacurities;

(i The term *RDefeasance Oplnion” shall mean an opinlon of counsel in form ang
substance satisfactory to Lenders Representative, from counsel approved by tLendar’s
Representative, stating, smong other things, (A) that the Defeasance Collateral has been duly
and validly assigned and delivared to Lender's Representative and that Lender has a lagal, valid,
perfected, first priority lien on and security interest in the Defeasance Collsteral, and (8) that if the
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helder of this Note shall al the time of the Release ba a REMIC, (1) the Defsasance Collateral
has been validly assigned to the REMIC trust which holds this Note (the “REMIC Trust®), (2) the
Delfeasance has been aifacted in accordance with the requirements of United States Treasury
Department Regulation 1.860(G)-2(a)(8), as such ragulation may be amended or substituted from
time to time, and will not be treated as an éxchange pursuant to Section 1001 of the United
States Internal Revenue Code and (3) the lax qualification and status of the REMIC Trust 2s a
REMIC will not ba adversely affected or impaired as & result of the Defeasance;

{iv) The term “Dofeasance Securlty Agreement” shall mean s securlly agreement,
in form and substance satisfactory to Lender's Representative, together with such other
instrumenls, agreements and representations and warmranties as may be required of Borrower by
Lender's Representative in ordar to perfect upan the delivery of the Defeasance Security
Agreement a first priority lien on and securily interest in the Defeasance Coliateral in favor of
Lender in conformity with all appllcable state and federal laws governing the granting of such
security interests, which Defeasance Security Agreement shall provide, amang other things, that
any excess received by Lender from the Defeasance Collateral over the amount payable by
Borrower hereunder shall on the Release Date be refunded to Borrower and shall therealter,
promptly following each Monthly Payment date and the Malurily Date, be refunded ta Successor
Borrower,;

{v) Tha tarm *Gavernmant Securitias’ shall mean U.S. Treasury Obligations
(dafined below) or Non-U.S, Treasury Qbligations (defined below) which (1) are duly endarsed by
the holder thereof as directed by Lender’s Representativa or are accompanied by a valid written
instrument of transfer in form and substance satisfactory to Lender's Representative (including,
without imitation, such instruments, agreements and raprasentations and warranties as may ba
required by Lender's Representalive or by tha depositary holding the Government Securities or
the issuer thereof, as the case may be, (o effectuate book-entry transfers and pledges through
the book-entry faciiities of such depositery) In order to perfect upon the delivery of the
Defeasance Security Agreemant the first priority security interest therein in favor of Lender in
conformity with all applicable slate end federal iaws goveming the granting of such security
Interests and (2) which provide payments which are (A) payable on or prior to, but as close as
possibla to, all successive Monthly Payment datas after the Release Date, and prior to but as
close as possible to the Maturity Date and (B) in amounts equal to or greater than the amounts
necessary to meet the scheduled payments of principal and interast due under this Note on such
dates plus the Lender's Representative's estimate of administrative expenses and applicabla
federal income taxes assoclated with or to be incurred by the Successor Bormwer duiing the
term of the Loan (the "Scheduled Defeasance Paymants”);

{vi) The term *Non-U.8. Treasury Qbligations” shall mean non-cailable, fixad-rate
obligations, other than U.S. Treasury Obligations, that are “government sacuritles* within the
meaning of Section 2(a)(16) of the Invesiment Company Act of 1940, as amended;

(vi)  The term "Successor Borrower® shall mean an enlity established by either
Borrower or Lender's Repregentative, whichever Lender requires at Lender's option, which
satisfles Lender's Representative's requirements (including, without limkation single purpose
entity bankruptey remoteness criteria) and which has been approved by Lender's Representative;

(vili)  The term “Transfar and Assignment Agreement’ shall mean an agreement in
form and substance satisfactory to Lender's Representative, together with such other
Instruments, agreements and representations and wartrantles as may be required of Borrower by
Lender's Reprasentative, pursuant to which, among other things: (A) Borrower shall iransfer and
assign all obligations, rights and duties under and to this Nota together with (he pledged
Defeasance Collateral to the Successor Borrower; {B) Successor Borrower shall assume the
obiligations of Borrower under this Note and the Defeasance Security Agreement and Borrower
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shall be relieved of its obligations thereunder, except that Borrower shall be requlred to perform
its" abligations pursuant to this Section 4; and (C) Borrower shall pay $1,000 to the Successor
Borrower as conslderation for Succassor Borfower assuming the Borrower's obligations under
this Nota and the Defeasence Securily Agreement. Notwithstanding anything to the confrary in
the Security Instrument, except as provided in this Section 4, no other transfer/assumption fee or
pracessing fee (Including, without fimitation, the transfer fee and processing fee referred to in
Sectlon 1.15 of the Sacurity Instrument) shali ba payable upon a transfer of the Note in
accordance with the terms and conditions of this paragraph; and

{ix The term ‘U.S, Treasury Obllgations” shall mean direct, non-callable, fixed-rate
cbligations of the United States of America,

()] Noiwithstanding the fact that prapayments are prohibited except as expressly set forth in
this Section 4, if this Note Is prepald (other than a prepayment pursuanl to Seclion 4(h) below or in
connection with the application of Net Proceeds as referred lo in Section 4(a) above), In full of In par, by
operation of law, Borrower's default or otherwise, or following an Event of Default and acceleration of this
Note, if @ tender of payment of the amount necessary to satlsfy the indebledness evidenced by Ihis Note
and sacured by the Securily Instrument Is made at any {ime prior o foreclosure sale, or during any
redempilon period after foreclosure, there shall be payabla to Lendar, at the same time, (i) accrued and
unpaid intarest on the portion of the principal balancs of this Note being prepaid to and including the date
of prepayment, (i) unless propayment is tendered on the alevenih (11th) day of a caiendar month, an
amount equal to the interest that would have accrued on the amount being prepeid from the data of
prepayment to and including tha tenth (10™) day of the current calendar maonth {if prapayment Is tendered
on or after the first (1*) day of a calendar month and prior to the eleventh (1 1™) day of a oalendar manth)
or the tenth ;‘10‘“) day of the next succeading calendar month (if the prepayment is tendered after the
eleventh (11™) day of a calendar month) {which amount shall constitute sdditional conslderation for the
prepayment), (ili) all other sums then due under this Note, the Security Insirument and the other Loan
Documents, (iv) to the maximum extent parmitted by taw, a Prepayment Charge, and (v) an additional
prepayment conslderation equal to five percent (6%) of the cutstanding principal balance of this Note.

"Prepaymant Charge” shall mean an amount dstermined as of the date of any prepayment or
aceeleration of this Note, which will be the greater of (a) 1% of the principal amount prepaid, or (b) tha
amount obtalned by subtracting (I} the sum of (x) the unpaid principal amount being prepaid, plus {y) the
amount of Interest thereon accrued to the date of such prepayment or acceleration, as the case may be,
{rom (H) the sum of the Current Values (defined below) of all amounts of principal and interest on this
Note belng prepaid or accelerated that would otherwise have became dua on and after the date of such
determination if this Note was not belng prepald or accelerated. The “Current Value® of any amount
payable mesns such amount discounted {on a semlannual basis) to its present value on the date of
determination at the Treasury Yield (defined below) per annum in accordance with the following formula:

Amount Eg*gglg
" (1+d2)

where "d" is the Treasury Yield per annum expressed as 2 decimal and "n* Is an exponent (which
nead not be an Integer) equal to the number of semiannual perdods and portions thereof (eny such portion
of a period to be determined by dividing the number of days in such portlon of such perlod. by the fotal
number of days in such period, both computed on the bas!s of a 30-day month and a 360-day year)
batween the date of such determination and ihe due date of the amount payable. For such purposs, the
due date of any amount of pringipal of this Note balng partlally prapaid means the date or dates as of
which such amount I3 to be credited first against the Borrower's obligation to make the scheduled
payment of principat on the Maturity Date, then, to the extent of the principal being prepald, io each
praceding scheduled required Instaliment of principal pursuant to this Note, The “Treasury Yield" shall
be delermined by reference to the mosi recent Federal Reserve Statistical Release H,15(519) which has
become publicly avallable at laast two (2) business days prior (o the date fixed for prepayment or the
acceloration date (or, If such Stalistical Releass is no longer publishad, any publicly avaitable saurce of
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similar market data) and shall be the most recent weekly average vield on actively traded U.S, Treasury
sgourities adjustad lo a constant maturity equal to the then remaining Weighted Average Life to the
Maturity (defined balow) of this Note (the “‘Remaining Life"). If the Remaining Life Is not equal to the
constant malurity of a U.S. Treasury security for which a weekly average yield is given, the Treasury

- Yield shall be obtained by linear interpolation (calculated to the nearest one-twelfth (1/12) of a year) from

the weekly average yields of (a) the actively traded U.S. Treasury security with the constant maturity
closest to and greater than the Remalning Life of this Note, and (b) the aclively traded U.S. Treasury
security with the constant maturity closest to and less than the Remalning Life of this Note, except that if
the Remalning Life Is less than one (1) year, the weekly avarage yleld on actively traded U.S. Treasury
securities adjusted to a constant maturily of one (1) year shall be used. “Weighted Average Lifo to
Maturity® means, as applied to this Note at any date, the number of ysars obtained by dividing {x} the
then outstanding principal amount of this Note into (y) the total of the products obtained by muitiplying (A)
tha amount of each then-rsmaining required principal payment [ncluding payment at the Maturily Date, in
respect tharaof, by (B) the number of years (calculated to tha nearest one-twelfth (1/12)} which will alapse
between such date and the dale on which such payment is 1o be made.

Borrower shall pay the Prepayment Charge as provided above whether or not prepayment IS
voluntary or involuntary, including, without limitation, any prepayment due to the acceleration of the
outstanding princlpal balance of this Note as a result of the occurrence of an Event of Dalault,

(h) Notwithstanding anything o the contrary herein, provided no Event of Default axists and

so long as no Defeasance has occuired, from and after the due date of the Monthly Payment that Is two

(2) months prior to the Maturity Date, Borrower may prepay the unpald principal balance of this Nots in
whole, but not in par, provided that the following conditions have been satisfied: (1) Borrower shall have
provided Lender with not less than thirty (30) or more than sixty (60) days prior wrliten notice (the
“Prepayment Notice™) specifying the Monthly Payment date on which prepayment is to. be mada (lhe
“Prepayment Date"); (i) Borrowar shall have paid to Lender all acorued and unpald Interest on the
outstanding principal balance of this Note to and including the Prepaymaent Date; {iii) unless prepayment
is tenderad on the eleventh (11th) day of a calendar month, an amount equal to the interest that would
have accrued on the amaunt being prapaid from the date of prepayment to and including the tenth (10%)
day of the current catendar month (if Rrepaymenl is tendered on or after the first (1*) day of a calendar
month and prior {0 the slevenih (11™) day of a calandar month} or the tenth (107) day of the next
succeading calendar month (if the prepayment Is tendered afier the eleventh (11™) day of a calendar
month) (which amount shail conslitute additional consideration for the prepayment), and (iv) Borrower
shalf hava pald to Lender all other sums then due under this Note, the Security nstrument and the other
Loan Documents.

5. BORROWER'’S FAILURE TO PAY AS REQUIRED.

(a) Late Charges for Overdue Payments, If Lender has not rocelvéd the full amount of any
Monthly Payment by the date it is due, Borrower shall pay a late charge to Lender. The amount of such
Iate charge will be four percent (4%) of such overdue payment which ghall be calculated as of the date
such payment was originally due. Borrower will pay such late charge promptly but only once on each late
payment, Such late charge represents the reasonable estimate of Lender and Borrower of a falr average
compensation for the loss [hat may be sustained by Lender due to the failure of Barrower to make timely
Monihty Payments, Such late charge shall ba paid without prejudica to tha right of Lander to collect any
other amounts provided to be paid upan an Event of Dafault, including without limitation interest at the
Default Rats, or to declare a default hereunder, under the Securily Instrument or under any of the other
Loan Documents. Borrowsr recognizes (i) that its default in making, when due, any payment under this
Note of under any of the other Loan Documents, or. the accurrence of any other Event of Default, will
result In (x) Lender Incurring additional expenses in servicing and administering the Loan, {y) in loss 1o
the Lender of the use of the ovardue payment and (2) frustration to Lender in meeting Its other fingncial
and loan commitmaents, and (li) that the damages caused theraby would be extremely difficult and
impraclical to ascantain. Borrower agrees (ea) that an amount equal lo such late charge plus the accrual
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of interest at the Default Rate pursuant lo Section 5 below Is a reasonable estimate of the damage to
Lender In the event of an overdue payment and (bb) that the accrual of interest at the Defaull Rate
following any other Event of Defaull Is a reasonable estimate of the damage to Lender in the event of
such other Event of Default, regardless of whether there has baen an acceleration of this Note,

{b) Default and Acceleration; Default Rate, I any payment required in this Note
(Including, without limitation, any Monthly Payment) or any other payment under any of the Loan
Documants is not paid on or prics to the date when due after the expiration of any applicable notice snd
grace periods expressly provided in the Loan Documents, or on the happening of any other Event of
Default, then tha whole of the principal sum of this Note, (1) Interest, default interest, Prepayment Charge,
late charges and other sums, as provided in this Note, the Security Instrument or the other Loan
Documents, (ii) alt other monies agreed or provided t¢ be pald by Borrower in this Note, the Security
{nstrument or the other Loan Documents, (jii) all sums advanced pursuant o the Security Instrument to
protect and preserve the Proparty and the llen and the security interest crealed thereby, and {iv) all sums
advanced and costs and expenses incurred by Lender in connection with the indebtedness evidenced by
the Loan Documents or any part thereof, any renewal, extension, or change of or substitution thereof, or
the acquisition or parfection of the securily therafor, whether made or incurred at the request of Borrower
or Lender, shall without nolice became immediately due and payable at the option of Lender, together
with all the interest that Borrower owes on such amounts ai the Default Rate, The "Default Rafe" {5
equal to the Applicable Interest Rata plus four percent (4%), and shall accrue fram and after the dats any
such payment was originally due (without laking into account any applicable notice or grace pefiods).
This provision shall not be deemed to excuse & default hereundar or an Event of Default under the
Security Instrument and shall not be deemed a walver of any other rights Lender may have, Including the
right to declare the antire unpaid principal balance and accrued interest Immediately due and payable.

{c) No Waiver by Lender,

{i) Lender shall not be deemed o have waived any of its rights or remedies under
this Note unless such walver is expressed in writing by Lender, and no delay or omission by
Lender In axercising, or failure by Lender on any one or more occaslons to exercise, any of
Lender's rights hereunder or under the Loan Documents, or at law or in equity, including, without
limitation, Lender's right, after the occurrence of any Event of Default, to declare the enlire
indebtedness evidenced hereby Immediately dua and payable, shall be construed as a novation
of this Nofe or shall operate as a walver or prevent the subsequent exercise of any or all such
rights,

ii) Acceptance by Lender of any portion or all of any sum payable hereunder,
whether before, on or after the due date of such payment shall not be a waiver of Lender's right
either to require prompt payment when due of all other sums payable hereunder or to exercise
any of Lender's rights, powers and remedias hereunder or under the Loan Documents, A waiver
of any right in writing on one occaslon shall not be construed as a waiver of Lenders rights to

. Insist thereafter upon strict compliance with the terms hereof without previous notice of such
Intention balng given to Borrower, and no exercise of any right by Lender shall constitute or be
deemed to canslitute an election of remadiesa by Lender precluding the subsequent exercise by
Lender of any or all of the rights, powers and remedles available to it hereunder or under the
Loan Documenis, or at law or in equity. Bomower heraby expressly waives the benafit of any
statutae or rule of law or of equity now provided, or which may hereafier be provided, which would
produce a result contrary to, or in conflict with, the foregoing.

{lii Even If, at a time when an Event of Default has occurred, Lender does not
aceelerate the amounts due under this Note and the other Loan Documents and require Borrower
to pay all such amounts Immadiately in full as described above, Lender shall still have the right to
do s0 &l a later lime if such Event of Dafault Is continuing, or upon the accurrence of snother
Event of Default, :
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(d) Payment of Lender's Costs and Expenses. If Lender has required Borrower to pay
immediately in full as described above, the Lender shall have the right to be relmbursed by Borrower for
all of ils costs and expensas in enforcing this Nole to the extent not prohibited by applicable law. Those
expenses include, for example, attorneys’ fees, costs and expeanses. Ag used in Ihis Note, "attorneys’
fees, costs and expenses” shall mean the reasonable attorneys’ fees and the costs and expenses of
counsal lo Lander (including without limilation in-house counsel employed by Lender), which may include,
without limitation, printing, duplicating, telephone, fax, alr freight and other charges, and fees billed for law
clerks, paralegals, librarians, expert wilnesses and others not admitted to the bar but performing services
under the supervision of an attorney and ali such fees, costs and expenses Incurred with respedt to trial,
appellate proceedings, arbitrations, out-of-court negoliations, workouts and settlements, and bankmuptcy
or insolvency procesdings (including, but not limited to, seeking relief from stay in bankruptey
proceedings), and whether or nol any action or praseeding is brought or Is concluded with respect (o the
matter far which such fees, costs and expenses were incurred. Lender shall also be entitied to its
attomays’ fees, costs and expenses incurred in any post-judgment action or proceeding o enforca and
callect the judgment. This Saction §(d) is separate and several, shall surviva the discharge of this Nole,
and shall survive the merger of this Note into any judgment on this Note.

6, NOTICES,

All notices required or permitted hereundar shalil ba given and become affactive as provided in
the Security Instrument, 3

7. WAIVERS.

Borrower and all olhers who may become liable for the payment of all or any part of the
Indebtedness evidenced by this Note do hereby severally waive presentment and demand for payment,
notice of dishonar, protest and notice of protest and non-payment and all other notlces of any kind,
except thosa notices for which the Lean Documents expressly provide. No release of any security for the
Nota or extansion of time for payment of this Nole or any Instaliment hereof, and no alleration,
amendment or walver of any provision of this Note, the Securily Instrument or the other Loan Documents
made by agreemant between Lender or any other person or party shall release, modify, amend, waive,
extend, change, dischargs, terminale or affact the liabllity of Borrower, and eny other parson or entity who
may become liable for the payment of all or any part of the indebtedness evidenced by this Nots, the
Security instrument or the ather Loan Doguments. No notlce to or. demand on Borrower shall be deemed
to be a walver of the abligation of Barrower or of the right of Lender to take further action without further
notice or demand as providad for in this Note, the Security Instrument or the other Loan Documents,

8 SECURED NOTE.

The cbifigations of Borrower under this Note are secured by that certain Commercial Dead of
Trust, Security Agreement, Fixture Filing Financing Statement and Assignment of Leases, Rents, Income
and Profits (the "Security instrument”), of even date herewith, which contalns provisians for acceleration
of the entire indebtedness sacured heraby upon the happening of certain events.

9, "TRANSFER.

Upon the transfer of this Note, Borrower hereby walving notice of any such transfar, Lender may
deliver all the collateral morigaged, granted, pledged or assigned pursusnt to the Security Instrumant and
the other Loan Documents, or any part thereof, ta the transferce who shall theraupon become vested with
all tha rights herein or undar applicable law given fo Lender with raspect thareto, and Lender shall
theraafter forever be relieved and fully discharged from any liability or responsibillty in the matter, but
Lender shall retain all rights herehy given to It with raspact to any flabllities and the coliataral not so

“transferred.
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10, EXCULPATION,

Except with respect to the matters set forth in subsactions (a) and (b) balow, Lender's source of
satisfaction of the indebtedness evidenced by this Nole and all other covenants and obllgations under this
Note and any other of the Loan Documents shall ba limited to the Property, snd Lender shali not seek to
procure payment out of other assets of Borrower, or seek a judgment (except as hereinafter provided) for
any sums which are or may be payable under this Note or any other of the Loan Dacuments, or ¢laim or
seek judgment for any deficiency remaining afier foreclosure of the Security Instrument; provided,
however, that the foregoing clause shall not prajudica the right of Lender to enforce the lien of the
Securily Instrumant or other securily given for the payment thereal or to exercise any of Its remedies al
law other than the entry of a personal money judgment against the Borrower. The foregoing
notwithstanding:

(a) Borrower shall be and remain personally liable for all losses, costs, damages, or
expenses incurred by Lender in the following instances;

(i) failure to pay or cause to be paid Taxes (except to the extent that Borrower has
deposited funds with Lender pursuant to the Securlty Instrumant for the purposa of paying such
items) or to pay or cause lo be pald charges for labor or materials, or other chargas which can
creale liens on any portion of the Properly;

{1 as @ rosult of waste {excepl ordinary wear and tear), arson commilted or
Instigated by Borrower, any Guarantor or any partner, member or sharehalder In Borrower, or a
violation of the provisions In the Secwiity Instrument regarding removal, demolition ar structural
alleration of any portion of tha Property; -

(iii breach or failure to perform or comply with any of tha insurance provisions of the
-Loan Documents;

(iv) all court cosls and reasonable attomeys' fees, costs and expenses actually
incurred by Lender pursuant te the Note or any other Loan Document;

v) Borrower's breach or fallure to perform or comply with Section 1.03 (captioned
“Hazardous Waste") of lhe Securily inslrument, or Borrower's or any Guarantor's breach or
fallure to perform or comply with the provisions of the Environmental Indemnification Agreement
of even date herawith executed by Borrower for the benefit of Lender;

{vi) misapplication of of failure to deliver 1o Lender (in accordance with the terms of
the Loan Dacuments) the following: (1) any insurance or condemnation praceeds; (2) rents,
issuas or profits recaived by Barrower/Guarantor or its agent after Lender makes written demand
tharefor pursuant to any Loan Document; or (3) prepaid rents or tenant security daposits; or

(vii)  violation of any of the provisions of Sections 1,29 and 1.30 (caplioned “Single
Purpose Entity” and “ERISA®, respectively) of the Security Instrument,

(b) Borrower shall be and remain personally llable without exculpation or Imitation of liability
whatsoaver for the entire amount of the Indebledness evidenced by the Note (including ali principal,
Interest, and other charges) and all other sums due or to become dua under the other Loan Documents,
whather at maturily or by acceleration or otherwise, in the following instances:

[()) violation of any of the provisions of Sections 1.15(c) and (d) of the Security
Instrument {captioned, “No Sale/Encumbranca” and “Permitied Transfers”, respectively);

B
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(iiy fraud or intantional mistepresentation in connection with the Property, Loan
Documents, or Loan Application;

(iify the Stabilized Operating Threshold {as defined in the Reserve Agreement of
-even date herewilh executed by Borrower in connection with the Loan) Is not satisfied, provided
there shall no liability under this Subsection 10(b)(fii) from and after the dale such Stabilized
Operating Threshold has first been salisfied; or

(iv) the Property or any part theraof becomes an asset in: {1} a voluntary bankruptey
or insolvency proceeding commenced by Borrower; or (2) an involuntary bankruptcy or
inaolvency proceeding in which: (A) such proceeding was commensed by any entity controlling,
controlled by or under common contral with Borrower (individually or collactively, “Affillate®),
including hul not limited to any creditor or claimant acting In concert with Bomrowar or any Affiliate;
or (B) any Affiliate objects to a motion by Lender for relief from any stay or injunction from the
foreclosure of the Security instrument or any other remedial action permitted under the Note,
Securlty instrumen{ or other Loan Documents. '

1. SAVINGS CLAUSE,

Notwithstanding any provisions in this Note or in the Security Instrument to the contrary, the total
liabllity for payments in the nature of Interest, including, without limitation, prepaymeni chargas, default
Interest and late fees, shall nat exceed the limits imposed by the laws of the State where the Property is
located or the United States of America relating to maximum allowable charges of interest. Lender shall
not be entitled to recelve, coliact or apply, as interest on the indebtedness evidenced by the Note, any
amount in excess of the maximum lawful rate of Interest permitied ta be charged by applicable law. If
Lender aver receives, collects or applles as Interest such amoun! which would be excessive interest,
such amount shall be applied to reduca the unpald principal balance of this Note, and any remaining
excess shall be pald over to person or persons legally entitied thereto.

12, JOINT AND SEVERAL OBLIGATIONS.

If this Note Is signed by more than one party, sll obligations herein contalned shalf be deemed to
be the joint and several obligations of each party executing this Note, Any married person signing this
Nole agrees that recourse may be had against community assels and against his or her separate
property lor the satisfaction of all obligations contained hereln,

13, WAIVER OF TRIAL BY JURY.

BORROWER AND LENDER HEREBY IRREVOCABLY WAIVE TO THE FULLEST EXTENT
PERMITTED BY LAW, ALL RIGHT TO TRIAL BY JURY [N ANY ACTION, PROCEEDING, CLAIM, OR
COUNTERCLAIM ARISING OUT OF OR RELATING TO THE SECURITY INSTRUMENT, THIS NOTE
AND/OR ANY OF THE QTHER LOAN DOCUMENTS OR ANY ACTS OR OMISSIONS OF LENDER IN

CONNECTION THEREWITH,
14, OFFSETS,

No indebtedness evidenced by this Note shall be deemed 1o have been offset or to be offset or
campensated by all or part of any claim, cause of action, counterclalm or ¢cross claim, whether liquidated
or unliquidated, which Borrower or any successor 10 Borrower now or hereafter may have or may claim to
have against Lender; and, In respact {o the indebtednass now or hereafter secured hereby, Borrower
waives, 10 lhe fullest extent permitted by law, the benaflts of any law which authorizes or permits such
offsets,

-11.
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15, MISCELLANEOQUS,

(a) Remedies Cumulative. The remedies of Lender as provided herein and in any other
Loan Document, or any one or more of them, or al law or in aquity, shall be cumuiative and concurrent,

and may bs pursued singly, successively, or together at the sole discretion of Lender, and may be

exarcised as often as occasion thereof shall occur.

(by Severability, Every provision of this Note is intended to be severable. In the event any
term or provision hereof is declared by a court of competent jurisdiction 10 be ilfegal or invelid for any
reason whatscever, such Hlegal or Invalld term or provision shall not affect the balance of the terms and
provisions hereof, which terms &nd provisions shall remain binding and enforceabla, '

() Headings. The headings and captions of various Sections of this Note are for
convenience of reference only and ere not to be construed as defining or imiling, In any way, the scope
or intent of the provisions heraof,

(d} Governing Law. This Note shall be governed by and construed and enforced In
accordance with the iaws of the State whera the Property is located.

(e) Amendments. This Nole, and any provisions hareof, may not be modified, amended,

walved, extanded, changad, discharged or terminated orally or by any act or failure to act on the part of

any parly, but only by an instrument in writing signed by the parly against whom enforcement of any

" modification, amendment, walver, axtension, change, discharge or terminstion is sought,

Interpretation. Whanever the conlext may require, any pronouns used herein shall
include the corresponding masculine, feminine or neuter forms, and the singular form of nouns and

" pronouns shall include the plural and vice versa,

Submission ang Consent to Jurisdictlon. Borrowar, in ¢onsideration of making the
loan evidanced by this Note, agrees that all actions or proceedings arising directly, indirectly or otherwise
in connection with this Note shall be litigated, at Lender's election, only in courts having a situs within the
county and State whete the Property is located, in any jurisdiction in which the Borrower (or any individual
or entity comprising the Borrower) may reside or hokl assets, or in any one or maore of the foregoing
Jurisdictions and Borrower hereby consents and submits to the jurisdiction of any local, state or federal
court (ocated (herein. Borrower imevocably waives the defense of Inconvenient forum to the maintenance
of such action or proceeding. Borrower hereby consents to service of process by any means permitted
by applicable law,

(h) Clerical Error. In the event Lender at any lime discovers that this Note, the Sacurity
Instrument or any other Loan Document contains an error that was caused hy a clerical mistake,
calculation arror, computer malfunction, printing error ar similar error, Borrowar agrees, upon notice from
Lender, to re-execute any documents that are necessary to correct any such error(s). Borrower furthar
agrees that Landar will not be liable to Borrower for any damages incurred by Borrower (hat are directly
of Indirectly caused by any such error(s).

[0} Lost, Stolen, Destroyed or Mutilated Loan Documents. In the avent of the loss, thefl
or destruciion of thiz Note, the Securlly Instrument, or any other Loan Document, or In the event of the
mutilation of any of the Losn Documents, upon Lender's surrender to Borrower of the mutllated Loan
Document, Borrower shall execute and deliver to Lendar a Loan Dacument in form and content identical
fo, and to serve as @ raplacement of, the lost, stolen, destroyed, or mutilated Loan Dosument and such

seplacement shall have the same force and ¢ffect as the lost, stolen, destroyed, or mulilated Loan

Document, and may be treated for all purposes as tha original copy of such Loan Document,

12~
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) Time Is of the Esgence, TIME IS OF THE ESSENCE IN THE PERFORMANCE OF
EACH PROVISION OF THIS NOTE.

(%) Legislation Affecting Lender's Rights, If enactment or expiration of appllcable laws
has the effect of rendering any matarial provision of this Note or the Security instrument unenforceable
according to is terms, Lender, al its option, may require immediately payment in full of all sums
evidenced by this Note and may Invoke any remedies pemitied under the Loan Documents.

(1)) Disbursements. Funds representing the proceeds of the Indebtedness evidenced
hereby which are disbursed by Lender by mall, wire transfer or othar delivery to Borrower, 10 escrows or
otherwise for the benefit of Borrower shall, for all purposes, be deemed outstanding hersunder and to
have been received by Barrower as of the date of such mailing, wire lransfer, or olher delivery and until
repaid, notwithstanding the fact that such funds may not at any time have been remitted by such escrows
to Borrower or for Berrower's benefil.

{m) Exempted Transaction. Borrower agrees that (i) the payment obligations evidenced by
this Note and the other instruments securing this Note are exempted transactions undar the Truth in
Lending Act 15 USC § 1601, et seq.; (ii) the proceads of the indebledness evidanced by this Note will not
ba used for the purchase of registered equity securities within the purview of Regulation *U" issued by the
Board of Gavernors of the Federal Reserve System; and (iii) on the Maturity Date, Lender shall not have
any obligation to refinance the indebledness evidenced by this Note or to extend further credit o
Borrower.

{SIGNATURE PAGE(S) ATTACHED]

+13.
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IN WITNESS WHEREOF, Borrower has duly exscuted this Note as of the day and year first
above written,

PALMILLA DEVELOPMENT CO., INC.,
a Nevada comoration

By: hi
Hagal Rap?&l. Préeident

Borrower Taxpayer {D/SSN: 20-0520319

016075/270010/521954_4¢
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Exhibit “2”

Exhibit “2”
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LOAN NO. 010-00001895

LIMITED RECOURSE OBLIGATIONS GUARANTY

THIS LIMITED RECOURSE OBLIGATIONS GUARANTY (this "Guaranty"), is made and
entered into as of March 28, 2007, by HAGAI RAPAPORT (whether one or more, "Guarantor), to and for
the benefit of ARTESIA MORTGAGE CAPITAL CORPORATION, a Delaware corporation, and its
successors and/or assigns ("Lender”). All initially-capitalized terms used herein without definition shafl
have the meanings given such terms in that certain Fixed Rate Note (together with all modifications,
extensions, renewals and replacements thereof, the “Note”) of even date herewith, in the amount of
Twenty Miltion Ona Hundred and Fifty Thousand and 00/100 Dollars ($20,150,000.00), made payable by
PALMILLA DEVELOPMENT CO., INC., a(n) Nevada corporation ("Borrower”), to the order of Lender.

1. Guaranteed Obliqations. [In order to induce Lender to loan to Borrower the sum of
Twenty Million One Hundred and Fifty Thousand and 00/100 Dollars ($20,150,000.00) (the "Loan"),
evidenced by the Note, the undersigned hereby unconditionally, irrevocably, jointly and severally
guarantes(s) to Lender and lo its successors, endorsees and/or assigns the full and prompt payment
when due, by acceleration or otherwise, of all amounts owing by Borrower to Lender under the Loan
Documents (as defined in the Security Instrument); subject, however, to the limitations on Lender's
recourse set forth in Section 2 below.,

2. Lim[tations on Recourse. Except with respect to the matiers set farth in subsections (a)
and (b) below, Lender's saurce of satisfaction of the indebtedness evidenced by the Note and all other
covenants and obligations under the Note and any other of the Loan Documents shall be limited lo the
Property (as defined In the Security Instrument), and Lender shall not seek to procure payment out of
other assets of Guarantor, or seek a judgment (except as herelnafter provided) for any sums which are or
may be payable under the Note or any other of the Loan Dacuments, or claim or seek judgment for any
deficlency remaining after foreclosure of the Security Instrument; provided, however, that the foregoing
clause shall not prejudice the right of Lender to enforce the lien of the Security Instrument or other
security given for the payment theraof or to exercise any of its remedies at law other than tha antry of a
personal meney judgment against the Borrower. The foregoing notwithstanding:

€)] Guarantor shall be and remain parsonally llable for all losses, costs, damages, or
expenses incurred by Lender in the following instances:

(i failure to pay or cause to be paid Taxes (except to the extent that
Borrower has deposited funds with Lender pursuant to the Security Instrument for the purpose of
paying such jtems) or to pay or cause to be paid charges for labor or materials, or other charges
which can create lisns on any portian of the Property;

(i} as a result of waste (except ordinary wear and tear), arson committed or
instigated by Borrower, any Guarantor or any partner, member or shareholder in Borrower, or a
violation of the provisions in the Security Instrument regarding removal, demdiition or structural
alteration of any portion of the Property;

{iti) breach or failure to perform or comply with any of the insurance
provisions of the Loan Documents;

{iv) all court costs and reasonable attorneys' fees, cosls and expenses
actually incurred by Lender pursuant to the Note or any other Loan Documents;

v) Borrower's breach or failure to parform or comply with Section 1.03
(captioned “Hazardous Waste") of the Security Instrument, or Borrower's or any Guarantor's
breach or failure to perform or comply with the provisions of the Environmental Indemnification
Agreement of even date herewith executed by Borrower for the bensfit of Lender;
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{vi) misapplication of or failure to deliver to Lender (in accordance with the
terms of the Loan Documents) the following. (1) any insurance or condemnation proceeds; (2)
rents, issues or profits received by Borrower/Guarantor or its agent afier Lender makes written
demand therefor pursuant to any Loan Document; or (3} prepald rents or tenant security deposits;
or

(vii)  violation of any of the provisions. of Sections 1.29 and 1.30 (captioned
“Single Purpose Entity" and “ERISA", respectively) of the Securlty Instrument,

()] Guarantor ghail be and remain personally fiable without exculpatian or limitation
of liability whatsoever for the entire amount of the indebtedness evidenced by the Note (including all
principal, interest, and other charges) and all other sums due or to become due under the other Loan
Documents, whether at malurity or by acceleration or otherwise, in the following instances:

(i) violation of any of the provisions of Sections 1.15{c) and (d) of the
Security Instrument (captioned, *No Sale/Encumbrance” and *Permitted Transfers”, respactively);

(in fraud or intentional misrepresentation in connection with the Property,
Loan Documents, or Loan Application; :

{iii) the - Stabilized Operating Threshold (as defined In the Reserve
Agreement of even date herewith executad by Borrower in connection with the Loan) is not
satisfied, provided there shall no liability under this Subsection 2(b){iii) from and after the date
such Stabilized Operating Threshold has first been satisfied; or

(Iv) the Property or any part thereof becomes an asset in: (1) a voluntary
bankruptey or insalvency proceeding commenced by Borrower, or (2) an involuntary bankruptey
or insclvency proceeding in which: (A) such proceeding was commenced by any entity
controlling, controlied by or under common control with Borrower (indlvidually or- collectively,
“Affiliate™), including but not limited to any creditor or ¢laimant acting In concert with Borrower or
any Affiiate; or (B) any Afflliate objects to a motion by Lender for relief from any stay or injunetion
from the foreclosure of the Security Instrument or any other remedial action permitted under the
Note, Security Instrument or other Loan Documents.

The obligations guaranteed pursuant to this Section 2 are hereinafter collectively referred to as
the "Guaranteed Obligations”™.

3. ‘Continuing Liability. Guarantor agrees as foflows:

(a) Guarantor shall continue to be liable under this Guaranty and the provisions
heraaf shall remain in full force and effect notwithstanding: (i) any modification, agreement ot stipulation
between Borrower and Lender, or their respective successors and assigns, with respect to the Note or
any of the other Loan Documents or the .obligations encompassed thereby; (ii) Lender's waiver of or
failure to enforce any of the terms, covenants or conditions contained in the Loan Documents or in any
madification thereof; (iil) any refease of Borrower or any ather guarantor from any liability with respect to
the Guaranteed Obligations or any portion thereof: (iv) any release or subordination of any real or
personal property then held by Lender as security for the performance of the Guaranteed Obligations or

~any portion thereof; or (v) Lender's enforcement of or failure to enforce any other guaranty of ell or any

portion of the Guaranteed Obligations. -

(b) Guarantor's liability under this Guaranty shall continue until the earlier to occur of:
(i) the full and complete satisfaction of the Guaranteed Obligations; or (i) the full and compleie payment
of the principal and all accrued interest due under the Note and all other amounts payable by Borrower
under the Loan Documents, and shall not be reduced by virtue of any partial payment by Borrower of any
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amount due under the Note or under any of the Loan Documents or by Lender's recourse to any collateral
or security.

{c) The obligations of Guarantor hereunder shall be in addition to any obligations of
Guarantor under any ofher guaranties of the Guaranteed Obligations and/or any obligations of the
Borrower or any other persons -or entities heretofore given or hereafter ta-be given to Lender, and this
Guaranty shall not affect or Invalidate any such other guaranties. The liability of Guarantor to Lender
shall at all times be deemed to be the aggregale llability of Guarantor under the terms of this Guaranty
and of any other guaranties heretofore or hereafter given by Guarantor to Lender.

4, Representations_and_Warranties. Guarantor hereby represents and warrants as
follows:

{a) Lender's agreement to make the Loan to Borrower is of substantial and material
benefit to Guarantor. Guarantor now has and will continue to have full and complete access to any and

* all information ¢onceming the transactions contemplated by the Loan Documents or referred to therein,

the value of the assels owned or to be acquired by Borrower, Borrower's financial status and its ability to
perform the Secured Obligations,

(b) " Guarantor has reviewed and approved the Loan Documents and is fully informed
of the remedies Lender may pursue, with or without notice to Borrowaer, in the event of a default under the
Loan Documents.

(¢)  Guarantor has the requisite power and authority to own and manage its
praperties, to carry on its business as now being conducted, and to execute and deliver this Guaranty and
to perform Its obligations hereunder. Guarantor is in compliance with all {aws, reguiations, ordinances

- and orders of governmental or public autherities applicable to it.

(d) The executloh, delivery and performance by Guarantor of this Guarahly are
within the power and capacity of Guarantor, and will not violate any provision of law, any order of any
court or agency of government, or any indenture, agreement or any othar instrument to which Guarantor

is a party or by which Guarantor.or-its_property is bound, or be.in.conflict with, result in_a_breach of or. .

constitute (with due notice and/for fapse of time) a default under any such indenture, agreement or other
instrument, or result in the creation or imposition of any lien, charge or encumbrance of any nature
whatsoever upon any of its property or assets, sxcept as contemplated by the provisions of the Loan
Documents. This Guaranty, when delivered to Lender, will constitute a fegal, valid and binding obfrgauon
enforceable agamst Guarantor in accordance with its terms,

(e} All financial statements and data that have been givan to Lender by Guarantor
(i) are complete and correct in all material respects as of the date given; (ii) accurately present the
financial condition of Guarantor on each date as of which, and the results of Guarantor's operations for
the periods for which, the same have heen furnished; and (jil) have been prepared in accordance with
generally accepted accounting principles consistently applied throughout the periods covered thereby.
There has bean no material adverse change in the financial condition or operations of Guarantor since
the date of the most recent financial statement given to Lender.

Guarantor is not a party to any agreement or instrument which materially and
adversely affects Guarantor's present or proposed business, properties or assefs, or oparations or
conditions - (whether financial or otherwise), and Guarantor is not in default in. the performance,
observance or fulfillment of any of the material obligations, covenants or conditions set forth in any
agreament or instrument to which Guarantor (s a party.

' ©) There is not now pending against or affecting Guarantor, nor to the knowledge of
Guarantor Is there threalened, any action, suit or proceeding at law or in equity or by or before any
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governmental or administrative agency that, if adversely determined, would materially and adversely
impair or affect the financial condition or operations of Guarantor.

(h) Guarantor has filed all federal, state, county, municipat and other income tax
returns required to have been filed by Guarantor and has pald all taxes that have becoms due pursuant to
such returns or pursuant to any assessments received by Guarantor, and Guarantor does not know of
any basis for any material additional assessment against It In respect of such taxes.

0] Neither Guarantor, nor any borrower In any loan transaction in which Guarantor
has heen a guarantor, has received any discounted payoff(s), loan modificatlons(s) and/or similar mattars
in any previous mortgage loan transaction as a result of Guarantor's or any such borrower’s failure to
meet the terms and conditions of the documentation for such transaction.

5. Covenants and Agreements. Guarantor covenanis and agrees that, so long as any
part of the Guaranteéd Obligations shall remain unsatisfied, Guarantor shall, unless Lender shall
otherwise consent in advance In writing:

(a) keep itself fully informed as to all aspects of Borrower's ﬁnancial condition and
the performance of the Guaranteed Obligations; .

(b) file all federal, state, county, municipal and cother income tax returns required to
be filed by it and pay before the same become delinquent all taxes that become due pursuant to such
returns or pursuant 1o any assessments received by it;

(c) promptly and faithfully comply with all laws, ordinances, rules, regulations and
requirements, both present and future, of every duly constituted governmental or public autherity having
Jurlsdiction that may be applicable to it and

(d) maintain full and complete books of account and other records reflecting the
results of its operations, In form reascnably satisfactory to Lender, and furnish to Lender such information
about the financial condition of Guarantor as Lender shall reasonably request, including, but not limited
to, the financial statements and documents referred to in Section 1.24 (captioned “Books, Records and
Financial Statements”) of the Secutity instrument.

6. Unconditional Liability, The liability of Guarantor under this Guaranty is a guaranty of
performance and not of collectibility, and is not conditional or contingent upon the genuineness, validity,
regularity or enforceability of the Loan Doguments or other instruments relating to the creation or
performance of the Guaranteed QObligations or the pursuit by Lender of any remedies which it now has or
may hereafier have with respact thereto under the Loan Decuments, at Jaw, in equity or otherwise.

7. Waivers.

(8) Guarantor hereby waives, to the extent permitted by law: (i) all notices to
Guarantor, to Bormower or to any other person, including, but not limited to, notices of the acceptance of
this Guaranty or the creation, renewal, extension or modification of the Guaranteed Obligations, or of
defauit in the performance of the Guaranteed Obligations {or any portion thereof) and enforcement of any
right or remedy with respect thereto or notice of any other matters relating thereto; (ii) diligence and
demand of performance; (iii) any statute of limitations affecting Guarantor's Hability hereunder or the
enforcement thereof;, (iv) any rights Guarantor might otherwise have under any applicable statute or rule
of law by reason of release of fewer than all guarantors, if more than one, of the Guaranteed Obligations;
and (v) all principles or provislons of law which conflict with the terms of this Guaranty, Guarantor further
agrees that Lender may enforce this Guaranty upon the occurrence of a default or an event of default
under the Note or any of the Loan Documents (as "Event of Default” is defined therein), notwithstanding
the existence of any dispule between Borrower and Lender with respect to the existence of the Event of
Default or performance of the Guaranteed Obligations (or any portion thereof) or any counterclaim, set-off
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or other claim which Barrower may allege against Lender with respect thereto. Moreover, Guarantor
agrees that its obligations shall not be affected by any circumstances which constitute a legal or equitable
discharge of a guarantor or surety,

- {b) Guarantor further agrees that nothing contained herein-shall prevent Lender from
sutng on the Note or from exercising any rights available to it thereunder or under any of the Loan
Documents, and that the exercise of any of the aforesaid rights shall not conslitute a legal or equitable
discharge of Guarantor, . Guarantor understands that the exercise by Lender of certain rights and
remedies contained in the Loan Documents may affect or eliminate Guarantor's right of subrogation
against Borrower and thaf Guarantor may therefare incur a partially or totally non-reimbursable fliabllity
hereunder; neverthaless, Guarantor hereby authorizes and empowers Lender to exercise, in its sole
discretion, any right and remedies, or any combination thereof, which may then be available, since It is
the intent and purpose of Guarantor that the obligations heraunder shall be absolute, independent and
unconditional under any and all circumstances. - Notwithstanding any foreclosure of the lien of the

Security Instrument with respect to any or ali of any real or personal property secured thereby, whether by

the exercise of tha power of sale contained therein, by an action for judicial foreclosure or by an
acceptance of a deed in lieu of foreclosure, and notwithstanding any enforcement of any other guaranty,
Guarantor shall remain bound under this Guaranty.

(c) Guarantor agrees that it shall have no right of subrogation against Borrower or
against any coliateral or security provided for in the Loan Documents unless and untll the Guaranteed
Obligations have been fully satisfiad, all obligations owed to Lender under the Loan Documents have
been fully performed and Lender has released, transferred or disposed of all of its right, title and interest
in such collateral or security. Guarantor further agrees that to the extent the waliver of its rights of
subrogation as set forth herein is found by a court of competent jurisdiction to be void or voidable for any
feason, any rights of subrogalion Guarantor may have against Borrower or against such collateral or
security shall be junior and subordinate to any rights Lender may have against Borrower and to all right,
title and interest Lender may have in such collateral or'security. Lender may use, sell or dispose of any
itemn of collateral or security as it sees fit without regard to any subrogation rights that Guarantor may
have, and upon any dispasition or sale, any rights of subrogation Guaranior may have shall terminate,

{d) Guarantor's sole right with respect to any Yoreclosure of real or personal property
collateral shall be to cure, bid at.such sale or redeem from sale in accordance with applicable statutory
law of the State where the Property is located.  Guarantor acknowledgaes and agrees that Lender may
also bid at any such sale and in the event such collateral is sold to Lendsar in whole or partial satisfaction
of the obligations owed to Lender, Guarantor shall not have any further right or interest with respect
therefo. Notwithstanding anything to the contrary herein, no provision of this Guaranty shall be deamed
to limit, decrease, or in any way to diminish any rights of set-off Lender may have with respect to any
cash, cash equivalents, certificates of deposit, notes or the like which may now or hereaftar be put on
deposit with Lender by Borrower or by Guarantor. Upon the occurrence and during the continuance of
any Event of Default under any of the Loan Documsnts, Lender is hereby authorized at any time and from
time to time, to the fullest extent permitted by law, o set off and apply any and all deposits (general or
special, time or demand, provisional or final) at any time held and cther indebtedness at any fime owing
by Lender to or for the credit or the account of Guarantor against any and all of the obligations of
Guaranior now or hereafter existing under this Guaranty, iespective of whether or not Lender shall have
made any demand under this Guaranty and although such obligations may be contingent and unmatured.
Lender agrees promptly to notlfy Guarantor after any set-off and application, provided that the failure to
give such notice shall not affect the validity of such set-off and application or this Guaranty. The rights of
Lender under this Section 7(d) are in addition to other rights and remedies (including, without limitation,
other rights to set-off) which Lender may have.

(e) Guarantor waives all right and defenses that Guarantor may have because

' Borrower's debt is secured by real property. This means, among other things:

()] Lender may collect from Guarantor without first foreclosing on any real or
personal propery collateral pledged by Borrower,
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(1) If Lender forecloses on any real proparty collateral pledged by Borrower: '

1, - The amount of the debt may be reduced only by the price for
which that collateral is sold at the foretlosure sale, even if the collaleral is worth mote
than the sale price.

1, Lender may collect from Guarantor even if Lender, by foreclosing
on the real property collateral, has destroyed any nght Guarantor may have fo collect
from Borrower.

This Is an unconditional and imevocable waiver of any rights and defenses Guarantor may have
bacause Borrower's debt is secured by rea! property.

8. Dirgct Enforcament. Guarantor agrees that Lender may enforce this Guaranty without
the necassily of resorting to or exhausting any security or coliateral securing the Guaranteed Obligations,
without the necessily - of proceeding against any other guarantor (whether under this Guaranty or any
other guaranty) and without the necessity of proceeding against Borrower.  Guarantor hereby waives the
right to require Lender to proceed against Borrower, 1o foreclose any lien on any real or personal property
securing the Guaranteed Obligations, to exercise any right or remedy under the l.oan Documents, fo
pursue any other remedy or to enlorce any other right.

S, Not Affected by Bankruptey. Notwithstanding any modification, discharge or exlension
of the Guaranteed Obligations or any amendment, madification, stay or cure of Lender's rights which may
oeceur in any bankruptey or reorganization case or proceeding conceming Borrower, whether permanent
or temporary, and whether assented to by Lender, Guarantor hereby agrees that it shall be obligated
hereunder to pay and perform the Guaranteed Obligations and discharge its other obligations in
accordance with the terms of the Guaranteed Obligations and the terms of this Guaranty in effect on the
date hereof. Guarantor understands and acknowledges that by virtué of this Guaranty, it has specifically
assumed any and all risks of a bankruptcy or rearganization case or proceeding with respect to Botrower.
Without in any way limiting the generality of the foregoing, any subsequent modification of the
Guaranteed Obligations in any reorganization case concerning Borrower shall not affact the obligation of
Guarantor to pay and perform thé Guarenteed Obligations in accordance wath their original terms.

10. Security Interest.

(a) In addition to all liens upon and rights of setoff against moneys, securities or
other property of Guarantor given to Lender by law, Guarantor hereby assigns to Lender, and grants a
security intarest to Lender in, all moneys, securities and other property owned by Guarantor now or
hereafter in the constructive or actual possession of or on deposit with Lender, whether held in general or
special account or deposit, or for safekeeping of otherwise, and every such lien and right of setoff may be
exercised without demand upon or notice to Guarantor. Lender shall have all of the rights and remedies
of a "secured party" under Article 9 of the Uniform Commercial Coda of the State where the Property is
located with respect to such moneys, securities and other property. No lien or right of setoff shall be
deemed to have been waived by any act or conduct on the part of Lender, or by any neglect to exercise
such right of setoff or to enforce such lien, or by any delay in so doing; and every right of setoff and lien
shall continue in full force and effect until such right of setoff or lien s specifically waived or released by
aninstrument in wiiting executed by Lender.

(b} Guarantor hereby grants Lender a security interest in any personal property of
Bosrower in which Guarantor now has or hereafter acquires any right, fitle or interest, Guarantor agrees
thal such security interest shall be additional security for the obligations hereby guaranteed. Such
security interest shall be sugerior to any rights of Guarantor in such property or assets until the
Guaranteed Obligations have been fully satisfied and performed.
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11. Written Waivers by Lender Required. No lien or right of setoff shall be deemed 1o have
been walved by any act or conduct on the part of Lender, or by any neglect to exercise such right of setoff
or to enforce such lisn, or by any delay in so doing, and avery right of setoff and lien shall continue in full
force and effect until such right of seloff or lien Is spacifically waived or released by an Instrument in
writing executed by Lender,

12. Notices. Whenever Guarantor or Lender shall desire to give or serve any notice,
demand, request or other communication with respect to this Guaranty, each such notice, demand,
request or communication shall be given in writing at the address of the intended recipient set forth below
by any of the following means: {a) personal service (including service by overnight courier servica); (b)
electronic communication, whether by telex, telegram or telecopying {if confirmed in writing sent by
personal service or by registered or certified, first class mail, return receipt requested; or (¢) registered or
certified, first class mall, return recelpt requested:

To Lender; ARTESIA MORTGAGE CAPITAL CORPORATION
1180 NW Maple Street, Suite 202
Issaquah, Washington 98027
Attn: Servicing Department
Fax: (425) 313-1005

with a copy to: BEST & FLANAGANLLP
. 225 South Sixth Street, Suite 4000
Minneapolis, Minnesota 55402
Attn: Thomas G. Garry
Fax: (612) 339-5897

To Guarantor: HAGAI RAPAPORT
2857 Paradise Road, Suite 2001
Las Vegas, Nevada 83108-8020
Fax:.{702) 399-6243

with a copy to: Ronald E. Gillette, Esq,
‘ ' 235 West Brooks Avenue, 2nd Floor
North Las Vegas, Nevada 89030
Fax: (702)399-6243

Such addresses may be changed by notice to the other parties given in the same manner as provided

above. ‘Any notlice, demand or request sent pursuant to either subsection (a) or (b) hereof shall be

deemed received upon such personal service or upon dispatch by electronic means, and, if sent pursuant
to subsection (¢} shall be deemed recelved five (5) days following deposit In the mail,

13. Survival of Representations and Certain_Agreements. All agreements, indemnities,
representations and warranties made herein shall survive the execution and delivery of this Guaranty, the
making of the Loan and the execution and delivery of the Note. All representations and warranties made
in this Guaranty shall further survive any and all investigations and inquiries made by Lender, shall
remain true, correct and complete in all materlal respects and shall ramain continuing obllgations so long
as any portion of the Guaranteed Obligations remains outstanding or unsatisfied, Notwithstanding
anything herein {6 the contrary, in the event that, pursuant to any insolvency, bankruptcy, reorganization,
receivership or other debtor relief law, any judgment, order or decision thereunder, or any other operation
of law, Lender rmust rescind or restors any payment, or any part thereof, received by Lender in
satisfaction of the Guaranieed Obligations or the Loan, any prior release or discharge from the terms of
this Guaranty glven to Guarantor by Lender under the terms of this Guaranty or otherwise shall be without
effect, and this Guaranty shall remain in full force and effect. It is the intention of Borrower and Guarantor
that Guarantor's obligations hereunder shall not be discharged except by Guarantor's full and complete
performance of such obligations and then only to the extent of such parformance.
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14, ‘Partial Performance., Guarantor's performance of a portion, but- not all, of the
Guaranteed Obligations shall in no way limit, affact, medify or abridge Guarantor's liability for that portion
of the Guarariteed Obfigations which is not performed. Without in any way limiting the generality of the
foregoing, in the event that Lender is awarded a judgment in any sult brought to enforce Guarantor's
covenant to perform a portion of the Guaranteed Obligations, such judgment shall in no way be deemed

_ to release Guarantar from its covenant to perform any portion of the Guarantead Obiigations which {s not

the subject of such suit.

15. Guaranfy Reinstated. Guarantor agrees that fo the extent Borrower makes a payment
or a8 payment is made for or on behalf of Borrower to Lender, which payment, or any part thereof, Is
subsequently invalidated, determined to be fraudulent or preferential, set aside and/or required to be
repaid o any trustee, receiver, assignee or any other party whether undar any bankruplicy, state or
federal law, common [aw or equitable cause or otherwise, then, to the extent thereof, the obligation or
part thereof intended to be satisfied thereby, shall be revived, reinstated and continued in full force and
effect as if said payment or payments had not originally been made by or on behalf of Borrower,

16. No Third Party Beneficiaries. This Guaranty is solely for the benefit of Lender and its
succassors and assigns and is not intended to nor shall it be deemed to be for the benafit of any third
party, including Borrower.

17.  Sugcessors and Assigns. Rules of Consiruction. This Guaranty shall be binding
upon Guarantor and its helrs, executors, legal representatives, distributeas, successors and assigns and

shall inure to the banefit of and shall be enforceable by Lender and iis successors, endorsees and
assigns. As.usad herein, the singular shall includse the plural and the masculine shall include the feminine
and neuter and vice versa, if the context so requires. Article and Section headings In this Guaranty and
the other Loan Documents ara included for convenience of reference only and shall not constitute a part
of this Guaranty or such other Loan Documents for any other purpose or be given any substantive effect.
The recitals to this Guaranly and lo each of the other Loan Documents are incorporated herein and
therein and made a part hereof and thereof. Any married person who signs this Guaranty hereby
expressly agrees that recourse may be had agamst his or her separate and community property far all of
his or her obligations under this Guaranty. .

18. Attorneys’ Fees and Costs. In the event of any litigation regarding the enforcement or
validity of this Guaranty (including, without limitation, any bankruptcy or appellate proceedings),
Guarantor shall be obligated to pay all charges, costs and expenses (including attornays' fees and costs)
incurred by Lender, whether or not such litigation is prosecuted to judgment. The recovery of post-
judgment fees, cosls and expenses are separate and several and shall survive the merger of this
Guaranty into any judgment. As used heraln, "attorneys’ feas and costs” shall have the meaning glven In
the Security Instrument,

18. Jurisdiction_and Vanue. Guarantor, In order to induce Lender to accept this Guaranty,
agrees that all actions or proceedings arising directly, indireclly or otherwise in connection with this
Guaranty shall be litigated, at Lender's sole election, only in courts having a situs within the county and
State where the Proparty is located, in any jurisdiction in which Borrower or Guarantor {or any individual
or entity comprising Borrower or Guarantor) may reside or hold assets, or In any one or more of the
foregoing jurisdictions. Guarantor hereby consents and submits to the jurisdiction of any local, state or
federal court located therein. Guarantor hereby waives any right it may have to transfer or change the
venue of any litigation brought against it by Lender on this Guaranty in accordance with this paragraph.

20. Applicable Law, This Guaranty shall be governed by and construed and enforced in
accordance with the laws of the State where the Property is located.

21. Severability. Every provislon of this Guaranty is intended to be severabte. In the svent
any term or provision herein, or the application thereof, Is declared to be illegal, invalld or unenforceable
for any reason whatsoever by a court of competent jurisdiction, such illegality, invelidity or
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unenforceability shall not affect the balance of the terms and provisions hereof or any other application
thereof, which terms and provisions shall remain in full force and effect.

22, Counterparts, This Guaranty may be executed in counterparts, all of which executed
counterparts shall together constitute a single document. Signature pages may be detached from the
counterparts and attached to a single copy of this Guaranty to physically form one document. The failure
of any party hereto fo execute this Guaranty, or any counterpart hereof, shall not relieve the other
signatories from their obligations hereunder.

23, Jury Tral Walver. IN ORDER TO AVOID DELAYS IN TIME AND ANY PREJUDICE
THAT MAY ARISE FROM TRIAL BY JURY AND IN LIGHT OF THE COMPLEXITIES OF THIS
TRANSACTION, IN THE EVENT OF LITIGATION ARISING OUT OF OR RELATING TO THIS
GUARANTY, THE NOTE AND/OR THE OTHER LOAN DOCUMENTS, AND/OR IN ANY WAY
CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO
OR ANY OF THEM WITH RESPECT TO THIS GUARANTY, THE NOTE, THE OTHER LOAN
DOCUMENTS AND/OR ANY OTHER INSTRUMENT, DOCUMENT OR AGREEMENT EXECUTED OR

‘DELIVERED IN CONNECTION HEREWITH, OR THE TRANSACTION RELATED HERETO OR

THERETO, IN EACH CASE, WHETHER SOQUNDING IN CONTRACT, TORT OR OTHERWISE,
GUARANTOR, WITH THE PRIOR ADVICE OF COUNSEL, KNOWINGLY, INTELLIGENTLY, AND AS A
BARGAINED FOR MATTER, WAIVES ITS RIGHT TO TRIAL BY JURY AND AGREES AND CONSENTS
THAT ANY CLAIM, DEMAND, ACTION OR CAUSE OF ACTION IN RESPECT TO SUCH LITIGATION
SHALL BE DECIDED BY TRIAL TO THE COURT WITHOUT A JURY.

24, Disclosure of fnformation. Guarantor hereby acknowledges and agrees that upon the
request of any partner, member or sharehalder of Guaranior, as applicable, Lender may disclose to such
party any information ({including, without limitation, financial information) relating to the Loan and
Guarantor's performance of its obligations hereunder. Guarantor hereby indemnifies and agrees fo
defend and hold harmless Lender (its officers, shareholders, directors, representatives, agents, and
attorneys) from and agalnst any and all expenses, loss, claims, damage or liability, including, without
limitation, attorneys® fees and costs, arising by reason of any disclosure of information by Lender under
this Section 24.

25, Joint and Several Liability. If there shall be more than one {1) Guarantor, each
Guarantor agrees that: (i) the obligations of the Guarantor hereunder are joint and several; (ii) a release
of any one (1) or more Guarantor, or any limitation of this Agreement in favar of or for the benefit of ong
{1} or mora Guarantor, shall not in any way be deemed a release of or limitation in favor of or for the
benefit of any other Guarantor; and (jii) a separate action hereunder may be brought and prosecuted
against one (1) or more Guarantor,

26. Entire Guaranty. This Guaranty sets forth the entire understanding between Guarantor
and lLender relative to the Loan and this Guaranty and the same supersede all prior agrsements and
understandings relating to the suhject matter hereof or thereof.

27.  Time is of the Essence. Time is striclly of the essence of this Guaranty and the other
Loan Documents,

28. Subordination. of Borrower's Obiigations to Guarantor. Any indebtedness of

Borrowar to any Guarantor, how or hereafter existing, together with any interest thereon, shall be and
hereby Is deferred, postponed and subordinated to the prior payment in full of the Loan. Further,

- ‘Guarantor agrees that should such Guarantor receive any payment, satisfaction or security for any

Indebtedness owed by Borrower lo it, the same shall ‘be delivered fo Lender in the form received
{(endorsed or assigned as may be appropriate) for application on account of, or as security for, the Loan
and untit so delivered to Lender, shall be held in trust for Lender as security for the Loan.

28. Lender Transferees: Secondary Market Activities. Guarantor acknowledges and

agrees that Lender, without notice to Guarantor or any Guarantor’s prior consent, may assign all or any

000463

000463

000463



791000

portion of its rights hersunder in connaction with any sale or assignment of the Loan or servicing rights
related to the Loan, each grant of participations in the Loan, a transfer of the Loan as part of a
Securitization in which Lender assigns its rights to a securitization trustee, or a confract for the servicing
of the Loan, and that each assignee, participant or servicer shall be entitled to exercise all of Lender's
rights-and remedies hereunder. Guarantor further acknowledges that Lender may provide to third parties
with an existing or prospective interest in the servicing, enforcement, ownership, purchase, participation
or Securitization of the Loan, including, without limitation; any Rating Agency rating the securities issued
in respect of a Securitization or participation of the Loan, and any entity.-maintaining databases on the
underwriting and performance of commercial mortgage loans, any and all information which Lender naw
has or may hereafter acquire refating to the Loan, the Property or with respect to Borrower or Guarantor,
as Lender determines necessary or desirable. Guarantor Irrevocably waives all rights it may have under
applicable law, if any, to prohibit such disclosure, Including, without limitation, any right of privacy.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, Guarantor has executed this Guaranty as of the ysar and date first

above written. _
: /
. HAGAI RAPAPORT]

016075/270010/521951 3

-G9¥000
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Exhibit “3”

 Exhibit “3”
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APN;  124-30-312-014; 124-30-312-025 through 169, Inclusive; 124-30-312-171 and 172; 124-30-312-
177; 124-30-312-180 through 182, inclusive; 124.30-311.031; 124-30-312-017 and 018; 124-30-312-022;
124-30-312-015

PREPAREDIDRAFTED BY AND
RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO;

BEST & FLANAGAN LLP

225 South Sixth Street, Sults 4000
Minneapolis, Minnesota 55402
Alln; Thomas G, Garry
Order/Eacrow No.: 07450038
Loan No.: 010-00001895

{SPACE ABOVE THIS LINE FOR RECORDER'S USE)

COMMERCIAL DEED OF TRUST, SEGURITY AGREEMENT,
FIXTURE FILING FINANCING STATEMENT
AND
ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS

THE PROMISSORY NOTE SECURED HEREBY PROVIDES FOR A:
FIXED |NTEREST RATE

THIS COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, FIXTURE FILING
FINANCING STATEMENT AND ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS (this
"Security [nstrument”) is made and given as of March 28, 2007, by PALMILLA DEVELOPMENT CQ,,
INC., a{n} Nevada corporation, whose addrass is 235 West Braoks Avenua, 2nd Floor, Narth Las Vegas,
Nevada 88030 (*Borrower,” and for purposes of Adlicle 3 hereof, “Assignor™), to Equity Title, LLC, a
Nevada limited tlability company, and all successors and assigns, whose address is 7360 West Flamingo
Road, Las Vegas, Nevade 89147 {herein called “Trustee”), for the benefit of ARTESIA MORTGAGE
CAPITAL CORPORATION, a Delawsre corporation, whose address is 1180 NW Maple Street, Sults 202,
Issaquah, Washlngton 98027, and its successor and assigns (in each case, ‘Lender,” and for purposes
of Ariicle 3 hereof, “Assignea"). .

WHEREAS, Borrower Is juslly indebted to Lender In the principal sum of Twenty Milion One
Hundred and Fifty Thousand and 00/100 Dollars {$20,150,000.00), pursuant to a certain Fixed Rate Note
of even date herewith, more particulady described helow,

NCW, THEREFORE, FOR GOOD AND VALUABLE CONSIDERATION, including the
indebtedness herain recited and the trust harein created, the recelpt of which 13 hereby acknowledged,
Boarrower hereby grants a first priority security interest in, and Irgvocably glves, grants, transfers, aliens,
enfaoffs, conveys, confirms, warrants, assigns, mortgagses, bargalns, sells and pledges 1o Trustee, IN
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TRUST FOREVER, WITH ALL POWERS OF SALE AND STATUTORY RIGHTS, for the benefit and
security af Lender, under and subject to the terms and conditions hereinafter set forth, the following
property, rights, interests and estates now owned, or hereafter acquirad, by Borrower (coliectively, the

"Property”):

(a) the real property described in Exhibjt A attached hereto and made a part hereof
(collectively, the "Land"), together with sdditional lands, estales and development rights hereafler
acquired by Borrower for use in connection with the development, ownership or accupancy of such real
property, and all additional lands and estates thereln which may, from time to lime, by supplemeantal
morigage or otherwise be expressly made subjact to the lien of this Security instrument;

(b) any and all buildings, struclures and other improvements now or hereafter erected,
constructed, placed or located on the Land including, without timitation, fixtures, tenements, attachments,
appliances, equipment, building systems, machinery, and other articles now or hereafter attached 1o or
used In conneclion with said bulldings, structures and other improvements {collectively, the
“Improvements'), and any and all additions to, substitutions for or replacements of such Improvements
and such Land and all Interests, estates or other ctaims, both in law and equity, which Borrower now has
or may hereafter acquire in the Land or the Impravements, including, without limitation, all right, title and
Interest now owned or hereafter acquired by Bomrower In and 1o any greater estate In the Land or the
improvements;

- {g) all easements, tenements, hereditaments, appurtenances, rights-of-way and rights now
owned or hereafter acquired by Borrower used or useful in connection with, or located on, under or above
all or any part of, the Land or as a means of access thereto, including, without limitation, all rights
pursuant to any lrackage agreement; all rights to the nonexclusive use of common drive entries; all oll
and gas and other hydrocarbons; all minerals, crops, tmber and other emblemenls; water, groundwater,
waler rights and shares of stock avidencing the sama; any and all right, title and interest of Borrower, now
owned or hereafter acquited, [n and 10 any land lylng within the night-of-way of any street, open or
preposed, adjolning the Land; and eny and all sidewalks, vaulls, alleys and strips and gores of land
adjacent to or used in connection with the Land (collectively, the “Appurtenances™);

) all leasehold estate, fight, tile and interast of Borrower in and to all written and oral
leasgs, subleases, subtenancies, licenses, franchises, usufrucls, occupancy agreements and olher
agreements affecting alt or any portion of the Praperty or the Improvements. or the use or eccupancy
thereof, now or hereafter existing or entered into, whethar bsfore or after any proceeding Is Instituted by
of ‘against Borrower under 11 U.S.C. § 101 g seq., as amended (the “Bankruptey Code”), including,
without limitation, extenslons, renewals and subleases (all of tha foregoing, individually, a "Loage™ and
collectively, “Leases"), and all riphts and claims of any kind that Borrewar may hava againgt any tenant
under the Leases or In connection with the tarmination or rejection of the Leases In a bankruptey or
insolvengy proceeding, and all right, title and interest of Borrower theraunder, including, without imitation,

" .all cash or securlty depasils, prepald or advance renlals, and deposils or payments of similar nature

which are hereby specifically assigned, transferred and set over to Lender; including, without limitation, all
rents, royatiles, Issues, revenues, profits, proceeds, Income and other benefits, including, without
limitation, sccounts receivable of, accruing to or derlved from such Leases and from the renting, leasing
or baliment of Improvements and equipmant, including, without limitation, any payments made by tenants
under Leases in connection with the termination of any Lease and all oil, gas and other mineral ﬂghts
Toyalties and profits, whether pald or accruing before or after any proceeding is Insfituted by ar against
Borrawer under the Bankruptey Code (all of the foregoing, collectlvely, “Rents"}, and all proceeds from
the sale or other disposition of the Leases and the right to receive and apply the Rents to the payment of
the Secured Obligations (defined balow) and all lease guaranties, letters of cradit and any- other
supporting obligation for any of the Leases {collectively, “Lease Guarantles”) given by any guarantor in
conneclion with any of the Leases, and all righls, powers, privileges, oplions and other benefits of
Borrower as lessor under the Leases and beneficlary under Lease Guaraniles;

2.
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(e) * all the estats, Interest, right, title, other claim or demand, bath in law. and In equity,
mcludlng. without limitation, claims or demands with respact to the proceeds of and any uneamed
premiums on Insurance policies in effect with respect to the Property, which Borrower now has or may
hereafter acquire in the Properly, including, without limltation, the right to receive and apply the procseds
of any insurance, judgments or settlements made In lieu thereof, for damaga to the Property, and any and
all awards made for the taking ty eminent domain, or by any proceeding of purchase in lleu thereol, of
the whole or any part of the Property, including, without limitation, any awards resulting from a change of
grade of streats and awards. for severance damages;

0] all goods, chattels, construction materials, furniture, furnishings, equipment, machinery,
apparatus, appliances, and other items of personal property, whethar tangible or intanglble, of any kind,

- nature or description, whether now owned or heresfter acquired by Borrower, Including, without limitation,

improvements Including, without imiteticn, furnaces, steam boilers, hot water bollers, oil bumers, pipes,
radiators, air conditioning and sprinkling systems, gas and elactric fixtures, carpets. rugs, shades,
awnings, screens, elevators, mators, dynamos, cabinets, and all other furnishings, tools, equipment and
machinery, appliances, building supplies, materlals, fittings and fixtures of every kind, which is, are or
shall hereafter be located upon, attached, afiixed o or used or useful, either directly or indirectly, in
connection with the complete engd comforiable use, occupancy and operation of the Property and
Improvemenis, whether or not any of such personal property is now or bacomes a Fixture (defined
below), including, without limitation, any and all licenses, permits or franchises used or required In
connection with such use, occupancy or operalion, together with any and all additions, replacements or
substitutions thereto, thereof or therefor, as well as the proceeds thereof or therefrom regardless of form
(hereinafter somelimes together referred lo as the “Personal Property™ such Parsonal Propedy shall
Include, without limitation, all Accounts, Documents, Instruments, Chattel Paper, Goods, Equipment,
General Intangibles, Fixiures and Inventory, as those terms are defined In the Uniform Commercial Code
of tha State where the Property is located);

(9) all plans and specifications, coniracts and subcantracts for the construclion of any
lmprovements density rights,. bonds, pemmita and other developmenl or use entitiements, licenses,
guarantees, warranties, causes of action, claims, condemnation proceeds, profits, security deposits, ulility
deposlts. governmental agency fees and deposits and refunds thaereol, refunds of taxes or insurance

" premiums, policies, clalms, and proceads of insurance, claims and proceeds arising from condemnation,

vehicles, logether with all present and future attachments, accessions, replacements, additions. producls
and proceeds theraof; i

(h) alt monies deposiled by Bomower, or deposited on behalt of Borrower, with any City,
County, public body or agency, irrigation, sewer or water district or company, and any other body or
agency, for the installation, or to sacure the Installation, of any utility periaining to the Property;

{i) all refunds, rebates, relmbursements, roserves, defered payments, deposits, cost
savings, governmental subsidy payments, governmentally—reglstersd credits (such as emisslons reduction
credits), other credits, walvers and payments, whether in cash or in kind, due from or payable by () any
federal, state, municipal or other governmental or quasl-governmental agency, authority or district (each,

a “Governmental Agency’) or ({l) any insurance or utility company relating to any or all of the Property or
aﬂslng out of the satisfaction of any condilions imposed upon or the obtaining of any approvals for the
development or rehabllitation of the Property;

o o el refunds, rebates, relmbursements, credits and payments of any kind dve from or
payable by any Governmental Agency for any taxes, special taxes, assessments, or similar governmental
or quasi-governmental charges or lavies imposed upon Borrower with respect ta the Property or-upon any
or al} of the Property or arlsing cul of the satisfaction of any conditions imposed upon or the obtalning of
any approvals for tha development or rehabilitation of the Propery;
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(k) all monles deposited by Borrower with or for the benefit of Lender pursuant to any
reserve, escrow or cash collateral agreements executed by Borrower in favor of Lender;

{) contract rights, accounts recelvable, management agreements, business records;

{m) el of the Borrower's rights and interests as the “Declarant’ under the Declaration (defined
below), and

{n) all additiona, accessions, replacements, substitutions, proceeds and products of the real
and personal property, tanglble and intangibls, described herein;

(The Property does. not include any equipment, inventory, furniture, furnishings or trade fixtures
owned and suppliad by tenants of the Property, except lo the extent of Borrower's landlord's llen (if any)
therein, and except as same may become the property of Borrower as landlord under the terms of their
respective Leases.) :

FOR THE PURPOSE OF SECURING'

1. repayment of indebtedness in the total principal amount of Twanly Milllon One Hundred

and Fifty Thousand and.00/100 Dallars ($20,150,000.00) with [nterest, additional Interest, default Interest,
lale charges, prepayment charges and other sums and charges thereon (the “Loan”), evidenced by that
certein Fixed Rate Note, of even date harewith, and all modifications, extenskns, renewals and
replacements thareof or judgmenta thereon (collectively, the “Note"), exacuted by Borowar in favor of
Lender, and wilh a final maturily date of April 11, 2018, the terms of which are hereby incorporated
hereln by reference as though set forth In fult;

2. the payment of any additional amounts, with interest thereon that may be hereafter
loaned by Lender to Borrower, which additional loans are evidenced by a promissory note or notes
contalning a recitation that this Security Instrument secures the paymant of such note or notes.

3 payment of all sums advancad by Lender, its successors and assigns, or Trustee to

. protect, care for or maintain the Properly, or any portion thereof, with interest theregn at the Default Rate

(as defined in the Note) and all sums advanced by Lender or Trustee under the terms of or for the
enforcement of the Loan Documents (defined below), with interest therenn at the Default Rate (as definad
In the Note);

4, cbservance, performance and discharge of every obligation, covenant or agreement of
Borrower containad: herein ar In the Note; .

5, observance, performance and discharge of every obligation, covenant and agreement of
Borrower contalned in any document, ingtrument or agreement now or hereafter executad by Borrower
which recites that the obligations thereunder are secured by this Sacurity Instrument, including, without
limitation, payment of all other sums, with Interest thereon, which' may hereafter be loaned to Borrower, of
its succassors or assigns, by Lendar, or its successors or assigns, when evidenced by a promissory nolte
ar notes conlaining a racitation thal they are securad by this Security Instrument;

Q. compliance with and performance of each and every malerial provision of sny declaration
of covenants, condlﬁons and reslirictions pertaining to the Praperty or any porlion thereof, and

T. payment and pedormance of all obhgahons of Borrower arising from any and all existing

and future agreements with Lender which may afiord interest rate prolection to all or part of the Loan,
when such agreement raclles that the obligations thereunder are secured by this Security Instrument,

4.
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(The principal of and the interest on the indebtedness evidenced by the Note; all charges, fees
and other sums as provided in the Loan Documents; and the principal of and interest on any. other
Indebtedness secured by this Security Instrument and the performance of all of its obligations set forth in
the Loan Documents are referred to herein, colleclively, as the “Secured Obligations”.)

PROVIDED, HOWEVER, that If the Secured Obllgations shall have been paid in cash and
performed in full, hen, in such case the Trustes, at:.Lender's direction, shall, at the request and expense

of Borrower, salisfy this Instrument and the estate, right, title and interest of the Trustee and Lender in the

Property shall cease, and upan payment to Lender of all costs and expenses incured for the praparation
of the release hereinafter referenced and all recording costs if allowed by law, the Trustee and Lender
shall release this Instrument and the flen, operation and effect hereof by proper instrument without
racourse, covenant or warranty of any nature, express or implied.

The Note, this Security Instrument and any other decument or Instrument executed by Borrower
in connection with the Loan shall be collectively referred (0 as the “Loan Documants.” All inibatly
capilatized terms used herein which are defined in the Note shall have tha same meaning herein unless

the context otherwise requires,

TO PROTECT THE SECURITY OF THIS SECURITY INSTRUMENT, BORROWER HEREBY
COVENANTS AND AGREES AS FOLLOWS: .

ARTICLE 1,

COVENANTS AND AGREEMENTS OF BORROWER

1.01  Payment of Secured Obligations, Borrower shail pay and perform as and when due
the Secured Obligations,

1.02  Performance of Other Dbligations; Preservation, Maintenance and Management of
Property, Borrower sheall perform, comply with and ablde by each and every ona of the covenants,
agreements and conditions contained and set forth in the Note and this Security Instrument, Borrower:

(a) shall keep tha Property in good condition and repalr;

(b} shall not remave, demolish or struclurally alter any of the Impravements withoul the prior
written consent of Lender; provided, however, L.ender's consent shall not be requirad in connaction with
the making by Borrower of cosmetic and non-gtructural aitaratlons;

(€) shall complate promptly and In a good and workmankke manner any Improvement which
may be now or hereafter constructed on the Property and promptly restore in like manner any partion of
the Improvements which may be damaged or destroyed from any cause whalsoever, and pay when due
all claims for labor performed and materials furnished therefor;

d) shall comply with and abide by all laws, ordinances, rules, regulations and orders of
governmental authorities now or hereafter affecting the Property or any part thereof or requiring sny
alterations or improvements to ba made tharaon, including without limitation, all Environmental Laws (as
defined in Section 1,03 hereof), and the Americans with Disabilities Act;

(a) shall comply with and abide by all of ils obligations under any covenant, condition,
restriction or agraement of record affecting the Proparty;

4] shall not commit or parmit any waste or deterloration of the Property;

(9 shall not allow changes in the use for which all or any part of the P'roperty i5 intended;

-5.

000472

000472

000472



€.¥000

(h) shall maintain all certificates, llcensas and pemnlls necessary to keep the Property
operating [n conformity with the use for which all or.any parl of the Proparty is intended;

(i) shall not Initiate or acquiescs in 3 change in the zoning classification of the Property
without Lender’s prior written consent;

)] shall insure that at ail limes the Land constitutes one or more separate legal lots
complying with all subdivision of platling Jaws, ordinances, rules or regulations applicable to the Propenty,
or other laws relating to the dlvision or separation of real properly;

(k) shall insure that at all times the Land is assessed for real estate lax purpases as one or
more wholly Indepsndent tax lot or lots, separate from any adjoining land or improvements not
constituting a part of such lot or lots, and no other land or improvements s assessed and taxed together
wnh the Property or any portion theraof;

[0 shall not abandon the Property: and

(m)  shall do any and all other acts which, from the character and use of the Property, may be
rensanably necessary to maintain, protect and preserve the Property and protect the security of Lender.

The Property shall be managed by sither: (i) Borrower or a persan/entity affillated with Borower
approved by Lander for 50 Jong as Borrower or sald affiliated personientlly is managing the Propery In a
commercially prudent and reasonable manner; or (il) a professional property management company
approved by Lender. Management by sald affiliated person/entity or professional property management
company (in either case, the “Property Managar®) shall be pursuant fo a written agreament approved In
form and substance acceptable to Lender (lhe “Management Agreement®). In no event shalt any
managar ba removed or raplaced or the terms of any Management Agreement modified ‘or amanded
without the prior written consent of Lendar. Notwithstanding the provisions of any Management
Agreement or any other agreement now or hereaftar existing or entared into (together with any and all
extensions, renewals, substilutions, replacements, amendments, modifications andfor restatements
therecf, the *Management Agreements”) to the contrary, Borrower shall not pay any Property Manager,
nor shall_ any Property Manager accept, total management fees (l.e., on-site and off-site manageament
fees or other compensation, whether monetary or nonmanetary) (collectively, “Management Fees”) in
excoss of three percent (3.0%) of the effective gross Income from the Property per year, nor shall such
Managemenl Fees be payable In advance of recaipt of such income, The Management Agreements and

-all of the rights and Intarests thereunder Including, without limitation, the rights to Management Fees ara

and et all times will be subject and subordinate to the Loan and the Loan Documents and to any
renawals, extensions, modificallons, assignments, replacements, or consolidations thereof, and the
tights, privileges and powers of Lender hereunder and thereunder. Such subordination shall bie self-
operative and no further instrumant shall be required to effect such subordination, but Borrower agrees to
exacute and deliver, and to cause any Property Manager to execute and deliver, any instrument which

Lender may daem necessary or appropriate to confirm such subordination, Such subordination means,

among other things, that Management Fees shall not be paid or accepted unless all current expenses
attributable to the ownership and operation of the Property, including, withaut limitation, current expenses
relating ta Borrower's llabilities and obligations with respect lo the Loan and the Loan Documents
{collactively, “Operating Expenses"), have been paid. in the event (x) of any Event of Default (defined
below) under tha Loan Documents or under any Management Agreement then in effect, which dsfault Is
not cured within any applicable grace or cura pariod, {y) the debt sarvice coverage ratlo applicable to the
Property is lass than 1,00 to 1.00 for the twelve (12) month period Immediately praceding the calculation,
or (z) of the bankruptcy or Insolvency of the manager, or Borrower, if the Property Manager Is affiliated
with Barrower, Lender shall have the right to iImmediately terminate, or to direct Borrower to immedialely

‘terminate, such Management Agresment and to retaln. or to direct Borrower to retain, a new

mariagement agent approved by Lender. All Rents generated by or darlved from the Property shall first
be utilized solely for Operating Expanses, and none of the Renls generaled by or derived from the
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Property shall be diverted by Borrower and ulilized for any other purpose unless all such Qperating
Expenses have been fully paid and satisfied,

. 103 = Hazardous Waste. Borrower at all times shall keep tha Property and groundwater of the
Property free of Hazardous Substances (defined below). Borrower shall not permit its tenants or any third
party to enter the Propeﬂ.y to use, generate, manufacture, store, release, threaten release, or dispose of
Hazardous Substancaes in, on .or about the Property; provided, however, that Borrower may pemit
reasonable incidental use and storage of Hazardous Substances on the Property provided that such use
and storage complies with the following: (a) such use and storage shall be limited to custornary supplies
which are narmal incldenls of the ownership and management of real property which is similar to the
Property (“Parmitted Uses"): (b) no such products or supplies create any risk of harm to persons or
property, including, without limitation, the Property; and (c) all such products and supplies are used and
stored in strict compllanca with all applicable Environmental Laws (defined below). Borrower shall give
Lender promp! written notice of any clalm by any person, entity, or governmental agency that a violation
of Environmental Laws has eccurred with respect to all or any portion of the Property, or that a release or
disposal of Hazardous Subslances hag occurred on the Property (excepl Permitied Uses as may be
permitted pursuant to the preceding sentence), or that Hazardous Substances are present at the Property
or atherwise affect the Froperty (except Permitled Uses). Borrower, through its professional engineers
and at its cost, shall promplly and thoroughly Investigate suspacted Hazardous Substances
contamination of the Property and shall provide to Lender & detailed deserdplion of the Invastigation, and
any copies of reports at Barrower's-expense, Borrower shall forthwith remove, repalr, clean up, andfor
detoxify any Hazardous Substances from the Property, to the extent that the presence andfor
maintenance of such Hazardous Substances in, on or sbout the Property constitutes a violation of any
federal, state or local law, ardinance, order, decree or regulation now or hereafter in effect and applicable

. {o Borrower or the Properly, and whether or nat Borrower was responsible far the existance of the

Hazardous Substances in, on aor about the Properly. *Hazardous Substances” shall mean (i) any
chemical, compound, material, mixture or substance that is now or hereafter defined or listed in, or
otherwise classified pursuant to, any Environmental Laws as a “hazardous substance,” ‘hazardous
material,” “hazardous waste," “extremely hazardous waste,” ‘acutely hazardous waste,” ‘radioactive
waste,” “infectious waste,”. “blohazardous waste,” “toxic substance,” “poliutant,” “toxic pollutant,” and
"contaminant,” as well as any formulation not mentioned hereln intended to define, list, or classify
substanges by reason of deleterious properties such as Ignitability, corrosivity, reagtivity, carcinogenicity,
loxicity, reproductive toxicity, “EP toxicity,” or “TCLP toxicity"; (i} petroleum, natural gas, natural gas
liquids, liquefied natural gas, synthetic gas usable for fual (or mixlures of natural gas and such synthelic
gas) and ash producaed by a resource recovery facility ulilizing a municipal solid waste stream, and drilling
flulds, produced waters and other wastes associated with the expforaﬂon, davelopment or production of
crude oll, natural gas, ¢r goothermal resources; (lii) asbestos in any form; (iv) urea formaldehyde foam
insulation; (v) polychlorinated biphenyls, (PCBs), {vi} radon; (vil) any other chemical, material, or
substance which Is (because of its quantity, concentration, or physical or chemical characteristics) limited
or regulated for health and safety reasong by any governmental authority, or which poses a significant
present or polential hazard to human health and safety or to the environment If released inta the
workplace or the environment; (vill) any “Hazardous Subslance” or terms of similar import as defined in
the State where Property Is located or substancas otherwise fegulated or controlled in such Slate
because of concemns for health, safety and/or property, and (ix) lead-based paint. “Environmental Laws’
means any and all requirements of courts (including, without limitation, state courts whose decisions may
be based on the common law of the aforementioned State) or governmental authoritles refating to health,
safety, the environment or to any Hazardous Subsiances, Including, without limitation, the
Comprehansive Environmental Response, Compensation, and Liability Act (“CERGLA"), the Resource
Conservation and Recavery Act (“RCRA"), the Hazardous Substences Transportation Act, the Toxlc
Substances Control Act, the Clean Watar Act, the Endangered Species Act, the Clean Air Act, the
QOccupatlonal Safety and Health Act and all similar federal, stete and local environmental slalutes,
ordinances, and the rules, ragulations, orders, decrees and guldance dogcuments related thereto, whether
any of the foregoing shall not exist or shall hereafter be enacted, decided, promulgated or publlshed
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8/2/2010 12:47 PM

Rl R

Budget Comparison (Accrual)
Palmilla « (swpalmil)
Months: Jul 2010

7 Z —Resident
Market Rent 0.00 201,625.00 {201,625.00 (100.00 1,209,750.00 1,411,375.00 (201 ,625.00 {14.29; 2,419,500.00
Loss to Lease 0.00 0.00 2.00 0.00 (676.2: 0.@ 676.25 D.# 0.00

Potential Rent 4.00 201,625.00 (201,625.00) (100.00) 1,208,073.75 14,411,375.00 (202,301.25} {14.33) 2,419,500.00
One-Time Concessions .00 {6,421,18) §,421.18 (100,00 31,707.27) 59,716.87 28,009.70 (46.90 (93,107.10)
Recurring Concessions .00 {23,758,36] (100.00 (159,852,687 100,170.39) (59,682.28 59.58 (262,626.20)
Preferred Employer Discount .00 .00 0.00 {7,301.15) 0.00 {7,30L.15 0.00 .00
Vacancy Loss .00 (14,12659) (100.00] (251,033.47) (160,525.45) [90,504.02 5638 (231,162.40)
Employee Units .00 .00 0.00 6,003.57) 0.00 (6,003.5] 4.00 .00
Mode{ & Storage Units .00 .00 0,00 1,400.00) 0.00 (1,400.00; 0.00 .00
Qffice Units .00 {1,400.00; (100.00; 7,000.00) (9,800.00 800.00 (28.57 16,800.00;
Bad Debt - Rent (6,042.00) (3,534.00; 7111 1,012.71) (24,738.00) 125,29 {15.06) (42,408,00)
Bad Detk Recovery - Rent 0,00 0.00 0,00 0,00 4,528.70 0.00 528,70 0.00 0,00

Total Rental Inc. - Residential (6,047.00) 152,384.87 {158,431.87) (103.97) 728,291.61 1,056,420.19 (328,128.58) (31.06) 1,773,396.30

¥ A

Access Gate Remote Income. .00 0,00 0,00 0.00 848.65 0,00 2,848.65 .00 0.00
Administrative Fees 00 600,00 {600.00) {100.00] 100,00 5,580.00 2,520.00 45.16 8,700.00
Application Fees .00 510,00 (540.00) {100,00] ,220,00 5,535,00 315.00 (5,69 8,730,00
Damages .60 0.00 0.00 0,00 079,44 0.00 3.075.4 00 _0.00_
Deposit Forfeitures .00 1,000.00 (1,000.00] (100.00] 795,00 7,000.00 {3,205.00 (45.79) 12,000.00
Insuffident Notice Fees .00 g.on 0,00 0,00 303,80 0,00 1,303.80 .00 0,
Late Charge Fees .00 1,400.00 (1,400.00) (100.00) 597,56 9,800.00 (202.34) (2.06) 16,800.00
Lease Cancellation fee .00 0.00 0.00 0.00 (642,50 0.00 1,642,50 .00 0.00

"~ Monthrto-Month Premiums .00 4,00 0.0 0.00 156,28 6.00 1,156.28 .00 0.00
NSF Fees .00 50.00 (50.00; (100.00] 550.00 350.00 200.00 57.14 600,00
Pet Fees - Non-Refundable 1,00 00 .00 .00 2,000,00 .00 2,000.00 .00 .00
Pet Rent .00 .00 ,00 .00 1,647.25 .00 1,642,25 .00 00
Transfer Fee .00 .00 100 .00 25000 ,00 250,00 .00 .00
Vendor Rebates 327.24 .00 327,24 .00 3272.24 .00 327.24 .00 .00
Miscellaneous Income .00 .00 0.00 .00 49,00 00 45,00 .00 ,00

Total Other Inc. - R 327,24 3,580.00 (3,262.76) (90.88} 41,566.82 28,263.00 13,301.82 47.06 46,830.00
INCOME

Total Income (5,718.76) 155,974.87 (161,694.63) (103.67) 769,858.43 1,084,685.19 (314,826.76) (29.02} 1,820,226.30

EXPENSES

—Leyroll & Bengfits
Management - Salaries .00 , 273,00 ,273.00 100.00 15,243.33 31,365,00 12,121,67 38,65 54,366.00
Leasing - Salarles .00 ,549.60 ,549.60 100,00 13,388,78 17,748.00 359,22 24.56 30,763,20
Bonuses .00 130,00 ,130.00 100.00 6,560.00 10,470.00 ,510.00 33.52 16,905.00
Quarterly Bonuses .00 ,332.00 ,332.00 100.00 0.00 3,664.00 664.00 100.00 ,996.00
Maintenance - Salaries .00 ,896.00 896,00 100,00 10,151.54 24,480.00 14,228.46 58.53 42,432.00
Assistant Maintenance - Salaries .00 581,20 1,551,20 100,00 6,190.10 12,195,20 ,008,10 49,26 18,033.60
401k Contributions .00 119,93 119,93 100,00 154,92 630,83 475,51 7544 070,56
Employee Burden .00 3,632.37 3,632.37 100, 13,491,71 19,971.84 6,480,13 3245 33,572.5%
Group Insurance .00 1,440.00 1,440.00 100,00 480,00 12,000,00 7,520,00 62,67 15,200,00
Conlract Staffing ~ Admin .00 0.00 .00 0.00 520,00 0.00 (3,520.00 0.00 0.00
Contract Staffing - Malntenance .00 0.00 .00 0.00 587.80 0.80 {4,587.80) 0.00 0.00

Total Payroll & Benefits 0.00 23,964.10 23,964.10 100.00 82,168.18 131,528.87 45,360.69 3753 220,339.35
EXPENSES
General Maintenance Expense

—Repairs & Majnlenance

... Accsss Gate Bxpense .00 0.00 0.00 0.00 160,00 D.00 {160.00) 0.00 0.08

___Appllance Repairs .00 75.00 75,00 100.00 172.45 525.00 352.55 £7.15 800,00
Bullding - Interior ,00 155,00 155.00 100.00 341.70 1,085.00 743.30 £8.51 1,860.00
Cabinet & Closet Repairs / Supplies .00 .00 .00 0.00 1B.73 0.00 (18.73) .00 .00
Carpet Cleaning Repairs - Occuplad ,00 170.00 170,00 160,00 815,00 1,530,800 71500 46.73 3,145.00
Common Area Repairs 00 .00 .00 0.00 290 .00 6,50] .00 .00
Door Repair lacement .00 .00 ,00 0.00 565,26 100 {565,26) W00 00
Hactrical Supplies / Repairs .00 25.00 25.00 100,00 1,835,55 175,00 (1,720,55; {983,17) 300,00

" Equipment Supplies & Repairs .00 .00 .00 0.00 (208.67) .00 09,67 .00 .00
Garage Repalrs & Maintenance 66,50 200,00 133.50 86.75 1,617.04 600.00 (1,017.09) (169.51) 800.00
Garbage Disposals 00 35.00 35.00 100.00 258,04 245,00 13.04) {5.32) 420,00
Golf Cart Repairs .00 0.00 .00 0.00 X 800.00 00,00 100.00 800,00
HVAC Supplies / Repairs .00 500,00 500.00 100.00 1,126 2,450.00 1,323.06 54.00 3,550.00
Ughting Supplies / Repalrs .00 7500 75.00 100.00 318, 525,/ 206.82 39.39 900.0
Locks & Keys ,00 75.00 75.00 100.00 545, §75.00 25.82 19 ,000.00
Maintenance Supplies 189,63 200,00 10,37 519 359,12 1,400,006 1,040,88 74,35 400,00
Plumbing Supplies / Repairs 279.28 300,00 20,72 6.51 3,686.95 2,100.00 {1,586.95 75.57) ,600.00
Safety & Fire Suppiies / Maint Xii] 45.00 45.00 100,00 65073 315,00 (335.73) {106.58) ,325,00
Srmall Tocls 8. Equipment .00 0.00 .00 0.00 15,04 0.00 (115,04) 0,00 0,00
Water Penetration Repairs .00 0.0 .00 D.0D 281842 0,00 {2,818.42) 0,00 0,00
Window / Glass Repair .00 195,00 195.00 100.00 1,172.77 585.00 587.77) {100.47) 780,00
Miscellaneous Suppiies / Repairs .00 0.00 0.00 0.00 86.92 0.00 {186.92) 0.00 0.00

Total Repairs & Maintenance 535,41 2,050.00 1,514,596 73.88 16,621.25 12,910.00 (3,711.25) (28.75) 21,780.00
Appiian pair .00 50.00 50.00 100.00 37.02 350.00 312.38 89,42 £600.00
Blinds / Drapes Repair .00 125,00 125.00 100.00 1,344.26 1,025,00 {319.26; {3115} 1,650.00
Carpet Cieaning / Repair - Vacant .00 1,545.00 1,545.00 100.00 5,205.00 10,665,00 5,460.00 51.20 18,690.00
Cleaning Supplies .00 75.00 75,00 100.00 194,34 525,00 330,66 62,93 500.00
Electrical Suppites - Vacant. .00 50.00 50.00 100.00 214.83 350.00 135.17 38.62 600.00
Drywall Repairs .00 0.00 0.00 0.00 422.10 .00 (422,10 .00 0.00
Keys / Locks - Vacant .00 0,00 0.00 0,00 113.07 “0.00 (113.07) .00 0,00
Maid / Cleaning Service .00 1,350,600 1,350.00 100,00 8,360,00 9,315.00 955,00 10.2§ 16,335.00

__Paint Contractar 00 0. 0.00 D00 13,300,00 .00 {13,300,00) .00 0.00
Painting Supplies 109.45 300.00 190,55 63,52 6,081.67 2,075.00 {4,006.67) {193.09} 3,625.00
Plumbing - Vacant 0.00 50.00 50.00 100.00 416.14 350,00 {66,14) (18,90} £00.00
Resurfacing - Fixtures / Counters 0.00 200.00 200.00 100.00 180.00 1,00C.00 820.00 82.00 1,:400.00

Toial Make - Ready / Redecorating 109.45 3,745.00 3,635.55 97.08 35,868.43 25,655.00 (10,213.43) (39.81) 44,400.00
HOA Management .00 19,782.00 19,782,00 100.00 80,562.75 138,474.00 57,311.25 41.82 237,384,00
Intrusion Alarm Contract .00 95,00 95.00 100.00 228,00 665,00 437,00 66,71 140,00
Janitoriaf Contract .00 200.00 200.00 100,00 0.00 1,400.00 1,400,00 100,00 400,00
Pest Control Contract .00 240.00 240.00 100,00 1,555.00 1,680.00 125.00 744 880.00

Total Contract Services 4.00 20,317.00 20,317.00 100.00 82,345.75 142,219.00 59,873.25 42,10 243,804.00

=£000 Service Expense

Tota/ General Mair e Exp 644.96 26,112.00 2546714 9753 13483543 180,784.00 45,948.57 2542 309,984,070
Advertising - Internet 447.00 238,00 (145.00) (50,00} 1,952,00 2,086,00 134,00 6,42
Advertising - Trade Publications 904,00 900,00 .00 0.00 5,414.00 6,300,00 886,00 14,06
Locator Fees 285.00 289.00 .00 0,00 1,445.00 1,156.00 {283.00; (25.00:

Marketing / Promotions. 0.00 150.00 150,00 100.00 .99 1,050.00 1,044.01 99.43
Prospect Refreshmants 0.00 125.00 125,00 100.00 304,03 875.00 570.97 65.25
Resident Activitles 0,00 150.00 150.00 100.00 .00 450,00 450.00 100.00
Resident Referral Feas 250,00 250,00 0,00 0,00 1,250,00 1,750,00 500.00 28,57
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Budget Comparison (Accrual)
Palmilla - (swpalmil)
Months: Jul 2010

Shopping Reports 140,00 112,00 (28.00) (25.00) 175.00 336.00 161,00 47.92 443,00
Signage 0,00 (X 0.00 0.00 103.10 500,00 391.90 78.38 750.00
Total A /. / Promotions 2,026.00 2,274.00 245.00 10.91 10,654.12 1450300 3,848.88 26.54 24,608.00
Genera| & Administrative
~Lffice Expenses
Copy Machine Contrack 4.00 80,00 80.00 166,00 280.00 560,00 280,00 50,00 560,00
Office Supplies 0.50 150.00 150.00 160.00 55666 1,050.00 493.34 46.98 1,800.00
Pagers / Cellular Phones 0.00 15,00 15.00 100,00 5701 105.00 47.09 44.85 180,60
Fastage & Delivery 57.49 700,00 102,51 5126 676,00 1,400.00 724.00 5171 2,400,00
Printing Expense €2.80 0,00 {62.86) 0,00 351,20 0.00 25120 0.00 0]
Resident Screening 114,61 172,70 58,09 33.64 688,46 1,208.50 520,44 43,05 207240
Telephone Expence 13.66 285.00 271,34 5.21 1,630.72 1,595.60 364.28 18:26 3,420.00
Software Licenses / Maintenance Fees 500.00 250.00 {250.00) {100.00] 2,000, 1,750,00 {250.00] (1429) 3,000.00
Total Office Expenses 788.56 115270 364.14 J1.59 5,140.95 8,068.90 1,927.95 23.89 13,852.90
P
Bank Charges 303,78 50,00 (253.79) {567.56) 143283 (L082.83) (309.38) 60.00
~__Computer Expense .00 35,00 35.00 100,00 210,00 35.00 14,29 420,00
Consuiting / Professtonal Fees .00 X .00 0.00 000, (2,000.00) 0.00 D,
Employee Meetings .00 .00 .00 0.00 (360.71) #60.71 96071 500,00
Employee Recruitment .00 .00 .00 .00 264,00 (264.00) .00 0.00
Eviction Fees .00 784.00 284.00 100,00 48B4 1,765.56 7859 3,692.00
Tternet Access .00 50.00 50,00 100.00 257.95 92,05 26,30 600,00
Cegal Fees 00 0.00 0,00 5.00 1,265.35 (1,265,35) 00 0,00
Cicenses / Fees 7 Permits .50 0.00 0.00 0.00 100,00 370.00 78,72 540.00
Training / Seminars .00 750,00 750,00 100.00 154061 209.39 11.97 3,000.00
Uniform Renta / Purchase .00 0.00 6.00 0.00 208,62 15138 47.85 400.00
Total Other General & Adminisirative 303.79 569.00 365.21 54.59 7,405.09 (1,768.09) (24.73) 10,152.00
Total General & Adminisirative 1,092.35 1,821.70 729.35 40.04 13,546.04 14,005.90 459.86 3.28 23,984.40
Blectric - ClubHouse 115,25 250.00 134,75 53,80 12981 1,750,00 1,520.09 92.58 3,000.00
Electric - Vacant Units T4L53 715.00 57347 80,31 4,946.37 5,685.00 4,798.63 46,93 13,260.00
Electric Rebil .00 0.00 0.00 0.00 (226,08) 0.00 226,08 0.00 0.00
Gas - Common Areas .35 10000 50,65 90.65 218,45 1.200.00 581,55 8180 1,500.00
Total Utilities 266.13 1,065.00 798.87 75.01 35,068.65 12,635.00 7,566.35 59.88 18,160.00
£
Management Fees 196250 467925 3.716.75 58,06 73,872.88 32,590.56 B,667.68 2664 54,606.80
Toral fees 1,962.50 467825 2,716.75 58.06 23,872.88 3254056 8,667.68 26,64 54.606.80
Ad Valorem Property Taxes 423.33) 14,064.00 14,487.33 103.01 [ KAES 98,4400 32,534.85 3305 168,768.00
Franchise Taxes 0,00 0.00 0.00 0.00 942,00 0.00 (342,00} 0.00 0.00
Personal Property Taxes 0.00 0.00 0.00 0.00 5,803.16 0.00 {5,803.16) 0.00 0.00
Toial Taxes (423.33) 14,064.00 14,987.33 103.01 72,658.31 98,448.00 25,789,69 26.20 168,768.00
Insurance
Froperty nsurance .00 154200 1,542.00, 100.00 1109234 10,794.00 (298.34) 278) 18,504.00
Total Insurance 2,00 1,542.00 1,542.00 100.00 11,092.34 10,794,00 (298.34) (2.76) 18, 504.00
Total Operating Expenses 5,568.51 75,522.05 69,953.54 92.63 353,895,95 495,239.33 141,343.38 25,59 338,954.55
Net O, Income {11,288.27) 80,452.82 (91,741.09) (114,03) 415,962,498 589,445.86 (173,483.38) {29.43) 981,271.75
=fouline Replocement £xpense
“Appliances - Dishwashers .00 .00 .00, 0.00 281,53 470,00 188.47 40,10 540.00
‘Appliances - Refrigerators Xili 485,00 755,00 100.00 3,102.46 1,457.00 {1,605.46) {167.25) 1,996.00
‘Appliances - Stave / Micrawaves 7 Range Hoods .00 0.00 .00 9.00 1,106.83 0.00 (1,160.83) 0.00 0.
iances - Washers .00 0.50 .00 0.00 381.02 0.00 (38L.02) 0.00 0,
Appiliances - Water Heaters 00 0.00 .00 0.00 0.00 1,050.00 1,050.00 100,00 1,750.00
Carpet 754176 1,500,00 {1441.76) 156.12) 40,954.56 7,500.00 (33,494.56) {446,557 12,000,00
HVAC .00 0,00 .00 000 1,150.00 0.00 (1,150.00) 0.00 0,00
Vinyl / Tile .00 5.00 .00 0.00 221,50 0,00 (221.50) 0.00 0.00
Total Routine Replacement Expense 2,941.76 1,999.00 (642.76] (47.16) 47.231,90 10,517.00 36,714.90)__ (349.10) 16,686.00
NOI After Replacements {14.230.03)} 78,453.82 (92,683.55) {118.14) 368,730.58 578,928.86 (210,198.28) {36.31} 964,585.75
Non-Operating Expenses
—Non-Operating Expenses
Net Income (14,230.03) 78,453.82 (92,683.85} (118.14) 368,730.58 578,928.86 (210,198,.28) (36.31) 964,585.75
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Income Statement (Accrual)
Palmilla - (swpalmil)
Months: Jul 2010

INCOME
Rental Income - Residential
Market Rent 0.00 0.00 1,209,750.00 157.14
Loss to Lease 0.00 0.00 (676.25) (0.09)
Potential Rent 0.00 0.00 1,209.073.75 157.05
Other Rental Income - Residential
One-Time Concessions 0.00 0.00 (31,707.27) (4.12)
Recurring Concessions 0.00 0.00 (159,852.67) (20.76)
Preferred Employer Discount 0.00 0.00 (7,301.15) (0.95)
Vacancy Loss 0.00 0.00 (251,033.47) (32.61)
Employee Units 0.00 0.00 (6,003.57) (0.78)
Model & Storage Units 0.00 0.00 (1,400.00) (0.18)
Office Units 0.00 0.00 (7,000.00) (0.91)
Bad Debt - Rent (6,047.00) 105.72 (21,012.71) (2.73)
Bad Debt Recovery - Rent 0.00 0.00 4,528.70 0.59
Total Rental Inc. - Residential (6,047.00) 105.72 728,291.61 94.60
Other Income - Residential
Access Gate Remote Income 0.00 0.00 2,848.65 0.37
Administrative Fees 0.00 0.00 8,100.00 1.05
Application Fees 0.00 0.00 5,220.00 0.68
Damages 0.00 0.00 3,079.44 0.40
Deposit Forfeitures 0.00 0.00 3,795.00 0.49
Insufficient Notice Fees 0.00 0.00 1,303.80 0.17
Late Charge Fees 0.00 0.00 9,597.66 1,25
Lease Cancellation Fee 0.00 0.00 1,642.50 0.21
Month-to-Month Premiums 0.00 0.00 1,156.28 0.15
NSF Fees 0.00 0.00 550.00 0.07
Pet Fees - Non-Refundable 0.00 0.00 2,000.00 0.26
Pet Rent 0.00 0.00 1,647.25 0.21
Transfer Fee 0.00 0.00 250.00 0.03
Vendor Rebates 327.24 (5.72) 327.24 0.04
Miscellaneous Income 0.00 0.00 49,00 0.01
Total Other Inc. - Residential 327.24 (5.72) 41,566.82 5.40
INCOME
Total Income (5,719.76) 100.00 /69,858.43 100.00
EXPENSES
Pavroll & Benefits
Management - Salaries 0.00 0.00 19,243.33 2.50
Leasing - Salaries 0.00 0.00 13,388.78 1.74
Bonuses 0.00 0.00 6,960.00 0.90
Maintenance - Salaries 0.00 0.00 10,151.54 1.32
Assistant Maintenance - Salaries 0.00 0.00 6,190.10 0.80
401k Contributions 0.00 0.00 ' 154.92 0.02
Employee Burden 0.00 0.00 13,491.71 1.75
Group Insurance 0.00 0.00 4,480.00 0.58
Contract Staffing - Admin 0.00 0.00 3,520.00 0.46
Contract Staffing - Maintenance 0.00 0.00 4,587.80 0.60
Tolal Payroll & Benefits 0.00 0.00 82,168.18 10.67
EXPENSES

General Maintenance Expense

Repairs & Maintenance

Page 1
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Income Statement (Accrual)
Palmilla - (swpalmil)
Months: Jul 2010

962000

Access Gate Expense 0.00 0.00 160.00 0.02
Appliance Repairs 0.00 0.00 172.45 0.02
Building - Interior 0.00 0.00 341.70 0.04
Cabinet & Closet Repairs / Supplies 0.00 0.00 18.73 0.00
Carpet Cleaning Repairs - Occupied 0.00 0.00 815.00 0.11
Common Area Repairs 0.00 0.00 6.90 0.00
Door Repair / Replacement 0.00 0.00 565.26 0.07
Electrical Supplies / Repairs 0.00 0.00 1,895.55 0.25
Equipment Supplies & Repairs 0.00 0.00 (209.67) (0.03)
Garage Repairs & Maintenance 66.50 (1.16) 1,617.04 0.21
Garbage Disposals 0.00 0.00 258.04 0.03
HVAC Supplies / Repairs 0.00 0.00 1,126.94 0.15
Lighting Supplies / Repairs 0.00 0.00 318.18 0.04
Locks & Keys 0.00 0.00 545.18 0.07
Maintenance Supplies 189.63 (3.32) 359.12 0.05
Plumbing Supplies / Repairs 279.28 (4.88) 3,686.95 0.48
Safety & Fire Supplies / Maint 0.00 0.00 650.73 0.08
Small Tools & Equipment 0.00 0.00 115.04 0.01
Water Penetration Repairs 0.00 0.00 2,818.42 0.37
Window / Glass Repair 0.00 0.00 1,172.77 0.15
Miscellaneous Supplies / Repairs 0.00 0.00 186.92 0.02
Total Repairs & Maintenance 535.41 (9.36) 16,621.25 2.16
Make - Ready / Redecoraling
Appliance Repair 0.00 0.00 37.02 0.00
Blinds / Drapes Repair 0.00 0.00 1,344.26 0.17
Carpet Cleaning / Repair - Vacant 0.00 0.00 5,205.00 0.68
Cleaning Supplies 0.00 0.00 194.34 0.03
Electrical Supplies - Vacant 0.00 0.00 214.83 0.03
Drywall Repairs 0.00 0.00 422.10 0.05
Keys / Locks - Vacant 0.00 0.00 113.07 0.01
Maid / Cleaning Service 0.00 0.00 8,360.00 1.09
Paint Contractor 0.00 0.00 13,300.00 1.73
Painting Supplies 109.45 (1.91) 6,081.67 0.79
Plumbing - Vacant 0.00 0.00 416.14 0.05
Resurfacing - Fixtures / Counters 0.00 0.00 180.00 0.02
Total Make - Ready / Redecorating 109.45 (1.91) 35,868.43 4.66
Contract Services
HOA Management 0.00 0.00 80,562.75 1046
Intrusion Alarm Contract 0.00 0.00 228.00 0.03
Pest Control Contract 0.00 0.00 1,555.00 0.20
Tolal Contract Services 0.00 a.00 82,345.75 10.70
Food Service Expense
Total General Maintenance Expenses 694.86 (11.27) 134,835.43 17,51
Advertising / Marketing / Promotions
Advertising - Internet 447.00 (7.82) 1,952.00 0.25
Advertising - Trade Publications 900.00 (15.73) 5,414.00 0.70
Locator Fees 289.00 (5.05) 1,445.00 0.19
Marketing / Promotions 0.00 0.00 5.99 0.00
Prospect Refreshments 0.00 0.00 304.03 0.04
Resident Referral Fees 250.00 (4.37) 1,250.00 0.16
Shopping Reports 140.00 (2.45) 175.00 0.02
Sighage 0.00 0.00 108.10 0.01
Total Advertising / Marketing / Promotions 2,026.00 (35.42) 10,654.12 1.38
General & Administrative
Office Expenses
Copy Machine Contract 0.00 0.00 280.00 0.04
Page 2
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Income Statement (Accrual)
Palmilla - (swpalmil)
Months: Jul 2010

Office Supplies 0.00 0.00 556.66 0.07
Pagers / Cellular Phones 0.00 0.00 57.91 0.01
Postage & Delivery 97.49 (1.70) 676.00 0.09
Printing Expense 62.80 (1.10) 251.20 0.03
Resident Screening 114.61 (2.00) 688.46 0.09
,,,,,, Telephone Expense 13.66 (0.24) 1,630.72 0.21
Software Licenses / Maintenance Fees 500.00 (8.74) 2,000.00 0.26
Total Office Expenses 788.56 (13.79) 6,140.95 0.80
QOther General & Administrative
Bank Charges 303.79 (5.31) 1,432.83 0.19
Computer Expense 0.00 0,00 210.00 0.03
Consulting / Professional Fees 0.00 0.00 2,000.00 0.26
Employee Meetings 0.00 0.00 (360.71) (0.05)
Employee Recruitment 0.00 0.00 264.00 0.03
Eviction Fees 0.00 0.00 486.44 0.06
Internet Access 0.00 0.00 257,95 0.03
Legal Fees 0.00 0.00 1,265.35 0.16
Licenses / Fees / Permits 0.00 0.00 100.00 0.01
Training / Seminars 0.00 0.00 1,540.61 0.20
Uniform Rental / Purchase 0.00 0.00 208.62 0.03
Total Other General & Administrative 303.79 (5.31) 7,405.09 0.96
Tolal General & Administrative 1,092.35 (19.10) 13,546.04 1.76
Utilities
Electric - Clubhouse 115.25 (2.01) 129.91 0.02
Electric - Vacant Units 141.53 (2,47) 4,946.37 0.64
Electric Rebill 0.00 0.00 (226.08) (0.03)
Gas - Common Areas 9.35 (0.16) 218.45 0.03
Total Utilities 266,13 (4.65) 5,068.65 0.66
Management Fees
Management Fees 1,962.50 (34.31) 23,872.88 3.10
Jotal Management Fees 1,962.50 (34.31) 23,872.88 310
7axes
Ad Valorem Property Taxes (423.33) 7.40 65,913.15 8.56
Franchise Taxes 0.00 0.00 942.00 0.12
Personal Property Taxes 0.00 0.00 5,803.16 0.75
7Total Taxes (423.33) 740 72,658.31 .94
Insurance
Property Insurance 0.00 0.00 11,092.34 1.44
Total Insurance 0.00 0.00 11,092.34 1.94
Total Operating Expenses 5568.51 (97.36) 353,895.95 45.97
Net Operating Income (11,288.27) 197.36 415,962.48 54.03
Routine Replacement Expense
Appliances - Dishwashers 0.00 0.00 281.53 0.04
Appliances - Refrigerators 0.00 0.00 3,102.46 0.40
Appliances - Stove / Microwaves / Range Hoods 0.00 0.00 1,100.83 0.14
Appliances - Washers / Dryers 0.00 0.00 381.02 0.05
Carpet 2,941.76 (51.43) 40,994.56 5.32
HVAC 0.00 0.00 1,150.00 0.15
Vinyl / Tile 0.00 0.00 221.50 0.03
Total Routine Replacement Expense 2,941.76 (51.43) 47,231.90 6.14
NOI Arter Replacements (14,230.03) 248.79 368,730.58 47.90
Page 3

000257

000257



862000

000258

8/2/2010 12:47 PM

Income Statement (Accrual)
Palmilla - (swpalmil)
Months: Jul 2010

Non-Operating Expenses

Ner Income

(14,230.03)

298.79

368,730.58 47.90
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8122010 1245 PM

Tncame-12 Statament (AEcrual)
Palmila - {swpalmil)
August 2009 - July 2010

E T Y L e P A D S PP B
A Valaer, Bropacty e 17,5686 BEN X N V1 ¥ SRS 17 € R 7.7/ . S EE
inchise Taxes 157.00 152,00 157,00 157.00 157.00 141300
. . Persona) Property Taxes, 580300 SB0300
Total Taves 17,008.00 17,008.00 1749900 1422100 26,024.00 1422100 12235.00 15700 423.00) 141,161.00
Property Insurance 1852.00 1,843,00 1,552.00, 157,00 1,557,00 155700 475400 1612,00 17,607,00
Total Insurance 4557.00 . 48800 . . 135700 L8200 LASZE0 . TR0 1, ... 160700,
" Tolal Operating EBxperses " T 6299000 S5,079.00 51,749.00 6598500 7 AL500 6799500 2L 61791600
Net Operating Income 96,955.00 74,908.00 95,906.00 51,865.00 w,078.00 34,316.00 13431700 (13,286.00) $55,520.00
Apphances waghers 82,00 282,00
. Appionces + Refrgemstors 1,718,800 310200
Apphances - Stove f Microwaves J Rangs Hoods. 440.00 .00,
Applances « Wathers | Dryers
Carpet 1,484,00 19,6728.20 2,900 7,654.00 8,151.0¢ 6,422.00 2,808.00 2,892.00
Computer Hardwara f Software. 500,00 N
Furniture / Equipment 60000
A e » e 115008 -
L - g
Total Rottine Replacement Expense 300.00 500.00 198400 20,426.00 321200 765400 515100 1345600 85200 565700 2§43.00
Someuter Masdware . LASZ:G0 149200
Total Capital / Renpvation Bxperse 1,497.00 - - 1,497.00
NOI After Replscements 76, 955.00 #,811,60 543100 12619.00 ¥5,667.00 ,295.00 35,927.00 55,858.00 51,875.00 118,364.00 114,230.00) 2807800
—Non-Operating Expenses
Netincome ™ T 46, 485.00 #4,811.00 545100 12,618.00 42,697.00 423500 39,527.00 5855.00 53,879.00 715, 364.00 114,230.00) 518,075.00
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€92000

000263

8/2/2010 12:48 PM

Trial Balance (Accrual)
Palmilla ~ (swpalmil)
Months: Jul 2010

11020-000 Cash - Operating 55,268.86 55,268.86 0.00
11085-000 Petty Cash 189.63 189.63 0.00
12010-000 Accounts Receivable 35,887.61 ) 35,887.61
13050-000 Prepaid Insurance 13,702.00 13,702.00
13070-000 Prepaid Real Property Taxes 12,072.23 12,072.23
13085-000 Prepaid - Other * 149.00 149.00 ' 0.00
21010-000 Trade Accounts Payable (4,036.76) 4,036.76 ' 0.00
21058-000 Due To Affliate (19,344.00) (19,344.00)
22020-000 Accrued Real Property Taxes (110,224.00) (110,224.00)
22025-000 Accrued Insurance (11,679.30) (11,679.30)
23010-000 Prepaid Rent (3,751.15) (3,751.15)
23030-000 Security Deposits (37,911.35) (37,911.35)
23090-000 Unclaimed Property Payable (805.78) (805.78)
31024-000 Capital (131,069.82) (131,069.82)
33000-000 Distributions 733,861.07 37,340.70 771,201.77
34000-000 Retained Eamings (149,347.63) (149,347.63)
41000-000 Market Rent (1,209,750.00) (1,209,750.00)
41020-000 Loss to Lease 676.25 676.25
41091-000 One-Time Concessions 31,707.27 31,707.27
41093-000 Recurring Concessions 159,852.67 159,852.67
41094-000 Preferred Employer Discount 7,301.15 7,301,15
41100-000 Vacancy Loss 251,033.47 251,033.47
41110-000 Employee Units 6,003.57 6,003.57
41120-000 Model & Storage Units 1,400.00 1,400.00
41121-000 Office Units 7,000.00 7,000.00
41150-000 Bad Debt - Rent 14,965.71 6,047.00 21,012.71
41155-000 Bad Debt Recovery - Rent (4,528.70) (4,528.70)
43005-000 Access Gate Remote Income (2,848.65) (2,848.65)
43010-000 Administrative Fees (8,100.00) (8,100.00)
43020-000 Application Fees (5,220.00) (5,220.00)
43080-000 Damages (3,079.44) (3,079.44)
43090-000 Deposit Forfeitures (3,795.00) (3,795.00)
43120-000 Insufficient Notice Fees (1,303.80) (1,303.80)
43135-000 Late Charge Fees (9,597.66) (9,597.66)
43145-000 Lease Cancellation Fee (1,642.50) (1,642.50)
43170-000 Month-to-Month Premiums (1,156.28) (1,156.28)
43180-000 NSF Fees (550.00) (550.00)
43200-000 Pet Fees - Non-Refundable (2,000.00) (2,000.00)
43201-000 Pet Rent (1,647.25) (1,647.25)
43250-000 Transfer Fee (250.00) (250.00)
43267-000 Vendor Rebates 0.00 327.24 (327.24)
43290-000 Miscellaneous Income (49.00) (49.00)
51010-000 Management - Salaries 19,243.33 19,243.33
51020-000 Leasing - Salaries 13,388.78 13,388.78
51030-000 Bonuses 6,960.00 6,960.00
51040-000 Maintenance - Salaries 10,151.54 10,151.54
51045-000 Assistant Maintenance - Salaries 6,190.10 6,190.10
51090-000 401k Contributions 154.92 154.92
51110-000 Employee Burden 13,491.71 13,491.71
51120-000 Group Insurance 4,480.00 4,480.00
51150-000 Contract Staffing - Admin 3,520.00 3,520.00
51160-000 Contract Staffing - Maintenance 4,587.80 4,587.80
52010-000 Access Gate Expense 160.00 160.00
52020-000 Appliance Repairs 172,45 172.45
52050-000 Building - Interior 341.70 341.70
52051-000 Cabinet & Closet Repairs / Supplies 18.73 18.73
52055-000 Carpet Cleaning Repairs - Occupied 815.00 815.00
52060-000 Common Area Repairs 6.90 6.90
Page 1
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000264

8/2/2010 12:48 PM

Trial Balance (Accrual)
Palmilla - (swpalmil)
Months: Jul 2010

52065-000 Door Repair / Replacement 565.26 565.26
52070-000 Electrical Supplies / Repairs 1,895.55 1,895.55
52081-000 Equipment Supplies & Repairs (209.67) (209.67)
52090-000 Garage Repairs & Maintenance 1,550.54 66.50 1,617.04
52095-000 Garbage Disposals 258.04 ' 258.04
52110-000 HVAC Supplies / Repairs 1,126.94 1,126.94
52130-000 Lighting Supplies / Repairs 318.18 318.18
52140-000 Locks & Keys 545.18 545.18
52150-000 Maintenance Supplies 169.49 189.63 359.12
52190-000 Plumbing Supplies / Repairs 3,407.67 279.28 3,686.95
52210-000 Safety & Fire Supplies / Maint 650.73 650.73
52230-000 Small Tools & Equipment 115.04 115,04
52247-000 Water Penetration Repairs 2,818.42 2,818.42
52250-000 Window / Glass Repair 1,172.77 1,172.77
52260-000 Miscellaneous Supplies / Repairs 186.92 186,92
52605-000 Appliance Repair 37.02 37.02
52610-000 Blinds / Drapes Repair 1,344.26 1,344.26
52620-000 Carpet Cleaning / Repair - Vacant 5,205.00 5,205.00
52640-000 Cleaning Supplies 194.34 194,34
52643-000 Electrical Supplies - Vacant 214.83 214.83
52645-000 Drywall Repairs 422.10 422.10
52647-000 Keys / Locks - Vacant 113.07 113.07
52650-000 Maid / Cleaning Service 8,360.00 8,360.00
52660-000 Paint Contractor 13,300.00 13,300.00
52670-000 Painting Supplies 5,972.22 109.45 6,081.67
52675-000 Plumbing - Vacant 416.14 416.14
52680-000 Resurfacing - Fixtures / Counters 180.00 180.00
53080-000 HOA Management 80,562.75 80,562.75
53085-000 Intrusion Alarm Contract 228,00 228.00
53140-000 Pest Control Contract 1,555.00 1,555.00
54010-000 Advertising - Internet 1,505.00 447.00 1,952.00
54030-000 Advertising - Trade Publications 4,514.00 900.00 5,414.00
54080-000 Locator Fees 1,156.00 289.00 1,445.00
54090-000 Marketing / Promaotions 5.99 5.99
54105-000 Prospect Refreshments 304.03 304.03
54120-000 Resident Referral Fees 1,000.00 250.00 1,250.00
54125-000 Shopping Reports 35.00 140.00 175.00
54130-000 Signage 108.10 108.10
58030-000 Copy Machine Contract 280.00 280.00
58080-000 Office Supplies 556.66 556.66
58090-000 Pagers / Cellular Phones 57.91 57.91
58100-000 Postage & Delivery 578.51 97.49 676.00
58105-000 Printing Expense 188.40 62.80 251,20
58107-000 Resident Screening 573.85 114.61 688.46
58110-000 Telephone Expense 1,617.06 13.66 1,630.72
58115-000 Software Licenses / Maintenance Fees 1,500.00 500.00 2,000.00
58225-000 Bank Charges 1,129.04 303.79 1,432,83
58240-000 Computer Expense 210.00 210.00
58242-000 Consulting / Professional Fees 2,000.00 2,000.00
58247-000 Employee Meetings (360.71) (360.71)
58250-000 Employee Recruitment 264.00 264.00
58260-000 Eviction Fees 486.44 486.44
58270-000 Internet Access 257.95 257.95
58275-000 Legal Fees 1,265.35 1,265.35
58280-000 Licenses / Fees / Permits 100.00 100.00
58290-000 Training / Seminars 1,540.61 1,540.61
58305-000 Uniform Rental / Purchase 208.62 208.62
59010-000 Electric - Clubhouse 14.66 115.25 129.91
Page 2
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8/2/2010 12:48 PM

Trial Balance (Accrual)
Palmilla - (swpalmil)
Months: Jul 2010

59040-000 Electric - Vacant Units 4,804.84 141,53 4,946.37
59050-000 Electric Rebill (226.08) (226.08)
59070-000 Gas - Common Areas 209.10 9.35 218.45
61030-000 Management Fees 21,910.38 1,962.50 23,872.88
62010-000 Ad Valorem Property Taxes 66,336.48 423.33 65,913.15
62020-000 Franchise Taxes 942.00 942.00
62030-000 Personal Property Taxes 5,803.16 5,803.16
63010-000 Property Insurance 11,092.34 11,092.34
71011-000 Appliances - Dishwashers 281.53 281.53
71013-000 Appliances - Refrigerators 3,102.46 3,102.46
71014-000 Appliances - Stove / Microwaves / Range Hoods 1,100.83 1,100.83
71015-000 Appliances -~ Washers / Dryers 381.02 381.02
71020-000 Carpet 38,052.80 2,941.76 40,994.56
71090-000 HVAC 1,150.00 1,150.00
71175-000 Vinyl / Tile 221,50 221.50

0.00 56,358.06 56,358.06 0.00
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000267

8/2/2010 12:51 PM

General Ledger (Accrual)
Palmilla - (swpalmil)
Months: Jul 2010

5

| wpalm

swpalmil 6/15/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1949600 61510 55,231.18 Grout & Texture
swpalmil 6/15/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1949600 61510 120.50 55,110.68 Background Screeni
swpalmil 6/15/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1549600 61510 16,94 55,093.74 Postage to mail out
swpalmil 7/2/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1890695 7022010 250.00 54,843.74 07/10 Yardi
swpaimil 7/2/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1890695 7022010 31.40 54,812.34 07/10 Coples/Fax
swpalmil 7/2/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1890695 7022010 15.70 54,796.64 07/10 Postage
swpalmil 7/7/2010 07/10 {gscar343) CAREER STRATEGIES TK-1872477 386 475.20 54,321.44 24 S Wethetby
swpalmil 7/7/2010 07/10 (gscar343) CAREER STRATEGIES TK-1872489 386 760,00 53,561.44 S. Wetherby
swpalmil 7/7/2010 07/10 (gscar343) CAREER STRATEGIES TK-1872489 386 300.80 53,260.64 K Shafter

swpalmil 7/7/2010 07/10 (gscar343) CAREER STRATEGIES TK-1872489 386 504.00 52,756.64 D. Williams
swpalmil 7/7/2010 07/10 (gscar343) CAREER STRATEGIES 1K-~1872495 386 672.00 52,084.64 D, Williams
swpalmil 7/7/2010 07/10 (gscar343) CAREER STRATEGIES TK-1872495 386 608.00 51,476.64 S. Wetherby
swpalmil 7/7/2010 07/10 (gscar343) CAREER STRATEGIES TK-1872501 386 95.00 51,381.64 S. Wetherby
swpalmil 7/7/2010 07/10 (gscar343) CAREER STRATEGIES TK-1872501 386 105,00 51,276.64 D. Williams
swpalmil 7/7/2010 07/10 (rtrya583) Ryan White K-1885089 387 250.00 51,026.64 05/10 Referral - Ryz
swpalmil 7/12/2010 07/10 07/10 NV Energy Refund J-638220 07/10 NV Ene 28.33 51,054.97 07/10 NV Energy Re
swpalmil 7/13/2010 07/10 (gscri221) Criterion Brock-203 K-1898063 388 426.23 50,628.74 8-7 Replaced Carpet
swpalmil 7/13/2010 07/10 (gscri221) Criterion Brock-203 K-1898067 388 1,240.03 49,388.71 8-11 Replace Carpel
swpalmil 7/13/2010 07/10 (gseli328) ELLIS PROPERTY MANA K-1898076 389 35.00 49,353.71 05/25 No name
swpalmil 7/13/2010 07/10 (gsell328) ELLIS PROPERTY MANA K-1898083 389 35.00 49,318.71 04/16 No Name
swpalmil 7/13/2010 07/10 (gsell328) ELLIS PROPERTY MANA K-1898087 385 35.00 49,283.71 01/26/10 Lishaundr
swpalmil 7/13/2010 07/10 (gsell328) ELLIS PROPERTY MANA K-1898091 389 35.00 49,248.71 02/22/10 No Name
swpalmil 7/13/2010 07/10 (gsfor7S) FOR RENT MAGAZINE  K-1898108 390 149.00 49,099.71 05/31 Premier
swpalmil 7/13/2010 07/10 (gsfor75) FOR RENT MAGAZINE _ K-1898108 390 450.00 48,649.71 05/31 Full Page
swpalmil 7/13/2010 07/10 {gsfor75) FOR RENT MAGAZINE  K-1898116 380 450,00 48,199,71 06/14 Full Page
swpalmil 7/13/2010 07/10 {gsfor75) FOR RENT MAGAZINE  K-1898116 390 149.00 48,050.71 06/14 Premier Extra
swpalmil 7/13/2010 07/10 (gsnve300) NV Energy K-1898438 301 222,37 48,273.08 Paid by Stout
swpalmil 7/13/2010 07/10 (gsnve300) NV Energy K-1898438 391 392.23 47,880.85 05/26-06/07 NV Ene
swpalmil 7/13/2010 07/10 (gsnve300) NV Energy K-~1898452 391 150.72 48,031.57 paid by Stout
swpalmil 7/13/2010 07/10 (gsnve300) NV Energy K-1898452 391 265.97 47,765.60 05/26-06/24 Office
swpalmil 7/13/2010 07/10 (gsren198) RENT.COM K-1898161 392 289.00 47,476.60 #17-02 Move in
swpalmil 7/13/2010 07/10 (gsres730) LexisNexis Screening S(K-1898137 393 114.61 47,361.99 4 Apps Processed
swpalmil 7/13/2010 07/10 (gsshe277) Sherwin Williams K-1898614 354 22,17 47,384.16 cm 5194-10565¢ch
swpalmil 7/13/2010 07/10 {gsshe277) Sherwin Williams K-1898614 394 91,61 47,475.77 cm 43987

swpalmil 7/13/2010 07/10 (gsshe277) Sherwin Williams K-1898614 354 223.23 47,252.54 5-5Gals White
swpaimil 7/13/2010 07/10 (gsups894) UPS K-1898264 395 5.13 47,247.41 06/12 Invoices
swpalmil 7/13/2010 07/10 (gswes770) Western Door and Gat K-1898278 396 66,50 47,180.91 Master Link #10 58.
swpalmil 7/13/2010 07/10 (swemh660) Century Link K-1898518 397 286.13 46,804.78 06/10 Century Link
swpalmif 7/13/2010 07/10 (swembé660) Century Link K-1898518 397 272.47 47,167.25 06/10 Century Link
swpalmil 7/13/2010 07/10 (swint720) Interstate Services K-1898128 398 279.28 46,887.97 5855 Nuevo #7 Wal
swpalmil 7/13/2010 07/10 {swsou988) SOUTHWEST GAS COF K-1898463 399 16,50 46,871.47 05/20-06/21
swpalmil 7/13/2010 07/10  {swsou988) SOUTHWEST GAS COF K-1898463 399 7.15 46,878.62 05/20-06/21 Stout
swpalmil 7/14/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1949395 71410 20.83 46,857.79 5/10 & 5/26 Deliver
swpalmil 7/15/2010 07/10 {swgre29a) GREYSTAR REAL ESTA K-1949409 71510 15.13 46,842.66 7/3/10 Delivery
swpalmil 7/25/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1869876 7252010 1,962.50 44,880.16 07/10 MF Palmilla
swpalmil 7/28/2010 07/10 (gssou365) Southwestern Floors  K-1937187 400 1,275.50 43,604.66 Carpet Install #1501
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1949600 61510v 120.50 43,725.16 Background Screeni
swpalmil 7/25/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1949600 61510v 19,18 43,744,34 Office Supplies
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1949600 61510v 18.50 43,762.84 Grout & Texture
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1949600 61510v 16.94 43,779.78 Postage to mail out
swpalmil 7/29/2010 07/10 Palmilla Misc Income J-655881 Palmilla Mis 195.12 43,974.90 Tax Refund 124-30-
swpalmil 7/25/2010 07/10 Palmilta Misc Income J-655881 Palmilla Mis 228.21 44,203.11 Tax Refund 124-30-
swpalmil 7/29/2010 07/10 Palmilla Misc Income J-655881 Palmilla Mis 327.24 44,530.35 2009 Vendor Rebate
swpalmil 7/30/2010 07/10 07/10Q Palmilla Close J-658777 07/10 Palmil 297.10 44,233.25 Misc Charges-Yardi/
swpalmil 7/30/2010 07/10 07/10 Palmilla Close J-658777 07/10 Palmil 125,00 44,108.25 July Bank Fees
swpalmil 7/30/2010 07/10 07/10 Palmilla Close J-658777 07/10 Palmit 250.00 43,858.25 ). Robinson Referral
swpalmil 7/30/2010 07/10 07/10 Paimilla Close 3-658777 07/10 Palmit 16.76 43,841.49 American Messaging
swpalmil 7/30/2010 07/10 07/10 Paimilla Close 3-658777 07/10 Palmil 178.79 43,662.70 June Bank Fees
swpalmil 7/30/2010 07/10 07/10 Palmilla Close 1-658777 07/10 Palmil 25.00 43,637.70 July Postage
swpalmil 7/30/2010 07/10 3-658813 Bad Debt Wri 6,047.00 37,590.70 Palmilla Close Out E
swpalmil 7/30/2010 07/10 Cash Balance Distribution J-658841 Cash Distrib 37,340.70 250.00 Cash Balance Distrit

| 7/30/2010 07/10
7 T

L
Bad Debt Wri

1101

“swpalmil 7/30/2010 07/10
i

J-658813

000267

000267
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8/2/2010 12:51 PM

General Ledger (Accrual)
Palmilla - (swpalmil)
Months: Jul 2010

e
BEa s e

T

E Rin i seslln ety b T B % Y
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 (4,053.70) Postage to mail out
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1849973 20054240-194 19.18 (4,034.52) Office Supplies
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 16.94 (4,017.58) Postage to mail out
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 16.94 (4,000.64) Postage to mail out
swpalmil 7/29/2010 07/10 {swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 18.50 (3,982.14) Grout & Texture
swpalmil 7/28/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 19,18 (4,001.32) Office Supplies
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 120.50 (3,880.82) Background Screeni
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 18,50 (3,899.32) Grout & Texture
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 120.50 (3,778.82) Background Screeni
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 19.18 (3,759.64) Office Supplies
swpalmil 7/29/2010 07/10 {swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 120.50 (3,880.14) Background Screeni
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 18.50 (3,861.64) Grout & Texture
swpalmil 7/30/2010 07/10 07/10 Palmilla Close J-658777 07/10 Palmil 16.76 (3,844.88) American Messaging
swpalmil 7/30/2010 07/10 A. Ward Referral Fee J-658826 Res Referral 250,00 (3,594.88) A, Ward Referral Fe
swpalmil 7/25/2010 07/10 Payable Batch -208030 P-1869876 07/10 MF Pal 1,962.50 (5,557.38) 07/10 MF Palmilla
swpalmil 7/7/2010 07/10 Payable Batch -210111 P-1890695 07/10 Recurr 297.10 (5,854.48)

swpalmil /I 07/10 Payable Batch -210661 - - 3,758.78 (9,613.26)

swpalmil 7/8/2010 07/10 Payable Batch -210687 =~ -— 308.12 (9,921.38)

swpalmil 4/27/2010 07/10 Payable Batch -210696 P-1898614 5194-1 2cms 109.45 (10,030.83)

swpalmil 4/20/2010 07/10 Payable Batch -214107 P-1937187 20018970 1,275.50 {11,306.33) Carpet Install #150¢
swpalmil ! /- 07/10 Payable Batch -215306 — - 35.96 (11,342,29)

swpalmil 6/15/2010 07/10 Payable Batch -215329 P-1949600 20054240 175.12 (11,517.41)

swpalmil 7/25/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1869876 7252010 1,962.50 (9,554.91) 07/10 MF Palmilla
swpalmil 7/2/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1890695 7022010 297.10 (9,257.81)

swpalmil 7/7/2010 07/10 {gscar343) CAREER STRATEGIES T —- 386 3,520.00 (5,737.81)

swpalmil 7/7/2010 07/10 {rrrya583) Ryan White K-1885089 387 250.00 {5,487.81) 05/10 Referral - Ryz
swpalmil 7/13/2010 07/10 {gscri221) Criterion Brock-203 -=- 388 1,666.26 (3,821.55)

swpalmil 7/13/2010 07/10  (gsell328) ELLIS PROPERTY MANA' — 389 140.00 (3,681.55)

swpalmil 7/13/2010 07/10 (gsfor75) FOR RENT MAGAZINE - 390 1,198.00 (2,483.55)

swpalmil 7/13/2010 07/10 (gsnve300) NV Energy - 391 285,11 (2,198.44)

swpalmit 7/13/2010 07/10  (gsren198) RENT.COM K-1898161 392 289.00 (1,909.44) #17-02 Move in
swpalmil 7/13/2010 07/10 {gsres730) LexisNexis Screening StK-1898137 393 114.61 (1,794.83) 4 Apps Processed
swpalmil 7/13/2010 07/10 (gsshe277) Sherwin Williams K-1898614 394 109.45 (1,685.38)

swpalmil 7/13/2010 07/10 {gsupsB894) UPS K-1898264 395 5.13 (1,680.25) 06/12 Invoices
swpalmil 7/13/2010 07/10 (gswes770) Western Door and Gat K-1898278 396 66.50 (1,613.75) Master Link #10 58
swpalmil 7/13/2010 07/10 (swemb660) Century Link K-1898518 397 13.66 (1,600.09)

swpalmil 7/13/2010 07/10 (swint720) Interstate Services K-1898128 398 279.28 (1,320.81) 5855 Nuevo #7 Wal
swpalmil 7/13/2010 07/10 (swsou388) SOUTHWEST GAS COF K-1898463 399 9.35 (1,311.46)

swpalmil 7/28/2010 07/10 (gssou365) Southwestern Floors  K-1937187 400 1,275.50 (35.96) Carpet Install #150!
swpalmil 7/14/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1949395 71410 20.83 {15.13) 5/10 & 5/26 Deliver
swpalmil 7/15/2010 07/10 _ (swgre29a) GREYSTAR REAL ESTA K-1949409 71510 15.13 0.007/3/10 Delivery
swpalmil 6/15/2010 07/10 (swgre29a) GREYSTAR REAL ESTA K-1849600 61510 175.12 175.12

(swgre29a) GREYST
. NetChan! 0

0.00
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G L
E AN L
swpalmil

(asfor75) FOl

General Ledger (Accrual)
Palmilla - (swpalmil)
Months: Jul 2010

1, 654 00 05/31 Premler

/2010 07/10 P-1898108 50056205311 149,00
swpalmil 6/14/2010 07/10 (gsfor75) FOR RENT MAGAZINE  P-1898116 50056206141 149.00 1,803.00 -06/14 Premier Extra

swpalmil 7/30/2010 07/10

5/31/2010 07/10

For Rent Ad J-658858 Far Rent
...... o -

b *tiade e
(gsf0r75) FOR RENT MAGAZINE P-1898108

50056205311 450.00

1 952 OD For Rent Ad

St R
4,964, 00 05/31 Fuﬂ Page

6/14/2010 07/10

(gsf0r75) FOR RENT MAGAZINE _ P-1898116

50056206141 450.00
perey 3 i V

(gsren198) RENT.COM P-1898161 91390898

Ehinbes 28

o e
QEQ& o

5,414,00 06/14 Full Page

swpalmll 1/29/2010 07/10 (gsell328) ELLIS PROPERTY MANA P-1898087 286344 ’ 35.00 70.00 01/26/10 Lishaundn
swpalmil 2/28/2010 07/10 {gsell328) ELLIS PROPERTY MANA P-1898091 290038 35.00 105.00 02/22/10 No Name
swpalmil 4/20/2010 07/10 (gsell328) ELLIS PROPERTY MANA P-1898083 297212 35.00 140.00 04/16 No Name
swpalmll 5/31/2010 07/10 (gsell328) ELLIS PROPERTY MANA P- 1898076 302497 35.00 175.00 05/25 No name

2 7 N T =y =

P = e Supph R = L pd
swpalmil 6/ 15/2010 07/ 10 (swgre29a) GREYSTAR REAL ESTA P-1949600 20054240 19.18 575 84 Office Supplles
swpaimil 6/15/2010 07/10 _(swgre29a) GREYSTAR REAL ESTA P-1949600 20054240 19,18 556,66 Office Supplies
swpalmil 6/15/2010 07/10 (sware29a) GREYSTAR REAL ESTA P-1949600 20054240 19.18 575.84 Office Supplies
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 19,18 595,02 Office Supplies
swpalmil 7/29/2010 07/10  (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 19.18 575.84 Office Supplles

swpalmll 7/29/2010 07/10

AN
6/12/2010 07/10

swpalrmil

gre29 GREYST AR REAL ESTA P-1949973 20054240 194

000211678240 513

(gsups894) UPS P-1898264 583 64 06/12 Involces
swpalmil 6/15/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949600 20054240 16.94 566.70 Postage to mail out
swpalmil 6/15/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949600 20054240 16.94 583.64 Postage to mail out
swpalmil 6/15/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949600 20054240 16.94 600.58 Postage to mail out
swpalmil 7/7/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1850695 07/10 Recurr 15.70 616.28 07/10 Postage
swpalmil 7/14/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949395 20655588 20,83 637.11 5/10 & 5/26 Deliver
swpalmil 7/15/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949409 20844470 15.13 652.24 7/3/10 Delivery
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 16.94 635.30 Postage to maif out
swpalmil 7/29/2010 07/10 {swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 16.94 618.36 Postage to mail out
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 16.94 635.30 Postage to mail out
swpalmil 7/30/2010 07/10 07/10 Palmilla Close 1-658777 07/10 Palmil 15.70 651.00 Postage
swpalmll 7/30/2010 07/10 07/10 Palmllla Close 676 00 Julv Poslage

K R Z T %

swpalmil 7/7/2010 07/10

1-658777 07/10 Palmil 25.00

(swgre29a) GREYSTAR REAL ESI'A P-1890695

07/10 Recurr 31.40

219.80 07/10 Copies/Fax

swpalmil 7/30/2010 07/10

07/10 Palmilla Close J-658777 07/10 Palmil 31.40

251.20 Copies/Fax

Page 6
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General Ledger (Accrual)
Palmilia - (swpalmil)
Months: Jul 2010
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swpalmil 7/8/2010 07/10 {swemh660) Century Link P-1898518 06/10 Centur 286,13 1,903.19 06/10 Century Link
swemb660) Century Link P-1898518 1,630.72 06/10 Century Link
ey = e = Sl

SRR T e -
i L S
o

swpalmil 7/7/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1890695 07/10 Recurr 250.00
swpalmil 7/30/2010 07/10 07/10 Palmilla Cose 1-658777 [)7/1 Palmil _ 250.00

Saaan R

15000
Catliis i L&

Y i R 4 S ahbG S
swpalmil 7/30/2010 07/10 07/10 Palmil 1,307.83 June Bank Fees
7/30/2010 07/10 ___07/10 Palmil 1,432.83 July Bank Fees

S

e
o

T

AR

swpalmil 6/15/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949600 20054240 120.50 384.50 Background Screeni
swpalmil 6/15/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949600 20054240 120.50 505.00 Background Screeni
swpalmil 6/15/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949600 20054240 120.50 384.50 Background Screeni
swpalmil 7/29/2010 07/10 {swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 120,50 264.00 Background Screeni
swpalmil 7/29/2010 07/10 (swgre29a) GREYSTAR REAL ESTA P-1949973 20054240-194 120.50 384.50 Background Screeni

7/29/2010 07/10

20054240-194

{swgre29a) GREYSTAR REAL ESTA P-1949973
=000

Background Screeni
. e 3

: &*z?’ifwwmgggmﬁxv
e
-

5

e
D

.

(gsnve300) NV Energy P-1898452 06/10 Office
{gsnve300) NV Ene P-1898452 06/10 Office

7/8/20
swpalmil 7/8/2010 07/10

358

i
7/8/2010 07/10

T ({ ég' By Wﬁgﬁé};f g
deanh e
(gsnve300) NV Energy

swpalmil P-1898438 6710 NV Ener
swpalmil 7/8/2010 07/10 (gsnve300) NV Energy P-1898438 0710 NV Ener
swpalmil 7/12/2010 07/10 07/10 NV Energy Refund J-638220

Fhoy ey ;

s st bt

3 v S sz ¢ )?WJ 3 i{@ﬁgﬁg{@ %a;:,: . S . i SRR
swpalmil 7/8/2010 07/10 (swsou988) SOUTHWEST GAS COF P-1898463 06/23/10 Off
swpalmil 7/8/2010 07/10 (swsou9§8) SOUTHWEST GAS COF P-1893463 06/23/10 Off
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922000

8/2/2010 1:04 PM

Expense Distribution
Praperty=swpalmil
mm/yy=07/2010 - 07/2010

i
7/13/2010 Master Link #10 5833Pa|m
7

i
P-1898278

1 afmtena 3 PR R RO S
swqre29a - GREYSTAR REAL E5|'ATE PARTNERS Exemp! P-1949600 swpalmil 20054140 e 6/15/2010 07/2010 "0.00 61510 6/15/2010 Grout & Texture
sware29a - GREYSTAR REAL ESTATE PARTNERS Exempt P-1949600 swpalmil 20054240 6/15/2010  07/2010 {18,50) 0.00 61510 7/29/2010 Grout & Texture
swgre29a - GREYSTAR REAL ESTATE PARTNERS Exempt P-1949600 swpalmil 20054240 6/15/2010  07/20iQ 18.50 18.50 Grout & Texture
swgre29a - GREYSTAR REAL ESTATE PARTNERS Exempt P-1949973 swpalmil 20054240-19499 7/28/2010  07/2010 (18.50) (18.50} Grout & Texture
swgre29a - GREYSTAR REAL ESTATE PARTNERS Exempt P-1949973  swpalmil 20054240-19499 7/28/2010  07/2010 (18.50) (18.50) Grout & Texture
swgre29a GREYSTAR REAL ESTATE PARTNERS Ex mpt P-1949973 wpalmil 20054240-19499 7/29/2010  07/2010 18.50 18.50 Gruut & TEXtUI'E

SRR : , T — . :

P-1898128  swpaimi) 5/29/2010 07/2010

s enaTn
wpal 5194-1 2cms
P-1898614 swpalmil 5194-1 2cms 4/27/2010 _ 07/2010
P-1598514 swpalmll 5194-1 2cms 4/27/2010 07/2010
T T

gsshe277 Sherwln Williams

gsshe277 - Sherwin Williams

gsshe277 - Sherwin Williams
{0

-5Gi
7/13/2010 cm 5194-10565¢k
7/13/2010 Cm 43987

o
S

0.00 394
0.00 394
o T

L
/13/2010 05/31 Premier
7/3/2010 06/14 Premier Extra

L

) 07/2010 149.00
07/2010 149.00

T
5/31/ 2010
6/14/2010

=
+11
5 00562E+11

S
swpalmil
swpalmil

- g_sfor75 FOR RENT MAGAZINE _
gsfor?5 - FOR RENT MAGAZINE
: 1

0.00 390

gsfor75 - FOR §
osfor7s - FOR RENTMAGAZINE

6/14/2010 07/2010 450 00 0,00 390
T R

QppIn i e S & i
EQBZE ELLIS PRDPERTV MANAGEMENT Exemp P-1838087 swpalmll 1/29/2010 _ 07/2010 7/13/2010 01/26/10 Lishaundrea
gsell328 - ELLIS PROPERTY MANAGEMENT Exempt P-189B091 swpalnil 2/28/2010  07/2010 389 7/13/2010 02/22/10 No Name

gsell328 - ELLIS PROPERTY MANAGEMENT Exempt P-1R98083  swpalmil 4/20/2010  07/2010 389 7/13/2010 04/16 No Name
_gsell328 ~ ELLIS PROI P-1898076 i

7/13/2010 05/25 No na

f- L L S e i SR
swgreZQa GREYSTAR REAL ESFATE PARTNERSE Exempt P-1949600 swpalmil 20054240 6/15/2010  07/2010 (19 18) 0.00 61510 7/29/2010 OfﬁCe Supplies
swgre29a ~ GREYSTAR REAL ESTATE PARTNERS Exempt P-1949600 swpalmil 20054240 6/15/2010  07/2010 13.18 0.00 61510 6/15/2010 Office Supplies
swgre29a - GREYSTAR REAL ESTATE PARTNERS Exempt P-1949600 swpalmil 20054240 6/15/2010  07/2010 19.18 19.18 Office Supplies
swgre29a - GREYSTAR REAL ESTATE PARTNERS Exempt P-1949973 swpalmil 20054240-19499 7/29/2010  07/2010 (19.18) (19.18) Office Supplies
swgre29a - GREYSTAR REAL ESTATE PARTNERS Exempt P-1849973 swpalmil 20054240-19499 7/29/2010  07/2010 19.18 19.18 Ofﬁce SEIP_D_HS

P-1949973 il 20054240 19499 7/29/20!.0 07/2010

swgre29a - GREYSTAR REAL ESTATE PAR’

supeB34 - UPS 8264 .

swgre29a - GREYSTAR REAL ESTATE PARTNERS Exempt P-1949600___swpaimil 20054240 6/15/2010__07/2010 : 16.94 Postage to mail out 5 day notice

swgre29a - GREYSTAR REAL ESTATE PARTNERS Exampt P-1943600 __ swpalmil 20054240 6/15/2010__07/2010 X 0.00 61510 6/15/2010 Postage to mail out § day notice

Sware25a - GREYSTAR REAL ESTATE PARTNERS Exempt P-1949600 _ swpalmil 20054240 6/15/2010__ 07/2010 X 0.00 61510 7/25/2010 Postage to mall out 5 day notice
~GREYSTAR REAL ESTATE PARTNERS Exempt P-1890695 _ swpalmil 07/10 Recurring 777{2010__ 07/2010 - .00 7E+06 712/2010 07/10 Postage

swgre29 - GREYSTAR REAL ESTATE PARTINERS Exempt P-1349395 __swpalmil 20655588 7/14/2010_ 07/2010 ; 0.00_71410 7/14/2010 5/10 & 5/26 Deliveries to Corp

SWgre23a - GREYSTAR REAL ESTATE PARTNERS Exempt P-1949409 _ swpalmil 30844470 7/15/2010 _ 07/2010 X 0.00_71510 7/15/2010 7/3/10 Delivery

swgre29a - GREYSTAR REAL ESTATE PARTNERS Exempl P-1349973 __ swpalmil 20054240-19499 ___ 7/29/2010__ 07/2010 (16.94) (16.94) Postage to mail out 5 day rotice

sware29a - GREYSTAR REAL ESTATE PARTNERS Exempt P-1949573 swpalmil 20054240-19499_ 7/39/2010 _07/2010 16.94 16.94 Postage to mail out § day natice

GREYSTAR REAL ESTATE PAl P-1949973
T e - e

Xaem S i - i = T
~ Century Link P-1B98518 swpalmit 05/10 Century L 7/8/2010 07/2010 0.00 397 7/13/20!0 06/10 Century Link
swembGGD Centu Unk P-1898518 swpalmil 05/10 Century Li 7/8/2010 0772010 0.00 397 7/13/2010 06/10 Centul Link Stout
[a i E 7 T T o e CanRN. < S— /2010 1

e

i
07/2010

YT s T a i Zopinl o e
swgre2%a - GREYSTAR REAL EST, ATE PARTNERS Exempt P-1949600 swpalmil 20054240 3 0.00 61510 6/15/2010 Background Screeni
swgre29a - GREYSTAR REAL ESTATE PARTNERS Exempt P-1949600 swpalmil 20054240 6/15/2010 07,2010 (120.50) 0.00 61510 7/29/2010 Background Screening
swgre29a - GREYSTAR REAL ESTATE PARTNERS Exempt P-1945600 swpalmil 20054240 6/15/2010 a7/2010 120.50 120.50 Background Screening
swgre29a - GREYSTAR REAL ESTATE PARTNERS Exempt P-1949973 swpalmil 20054240-19499 7/25/2010 07/2010 120.50 120.50 Background Screening

. Swgre29a - GREYSTAR REAL ESTATE PARTNERS Exempt P-1949973 swpalmil 20054240-19499 7/29/2010 07/2010 (120.50) {120.50) Background Screening

P-1949973

re29a - GREYSTAR REAL ESTATE PARTNERS Exemp
. 2 Ak e

7/29/2010 07/2010

T méz«;gmaz@ 000

swpalmil 20054240-19499
7 T

e

G
(22237)
9203

- NV Energy
gsnve300 - NV Eneray
S S O

FE R
e J«u&’i%%( s

000276

000276

000276



112000

8/2/2010 1:04 PM

SOUTHWEST GAS CORPORA

Expense Distribution
Property=swpalmil
mm/yy=07/2010 - 07/2010

*WW e

s o
moeme e

06/23/10 Office 7/8/2010 07/2010

Swsou9B8 - SQUTHWEST GAS CORPORATION  Exemp

P-1937187

swpalmil

06/23/10 Offlce __7/8/2010 072010

i
S

7/25/2010  07/2010

SR
20018970 4/20/2010  07/2010 1,275.50

a;:%a?i?&@;%%

S
7/28/3010 Carpet Inctail #1

gscri221 - Criterion Brock-203

P-1898067

swpalmil

€g026299 4/28/2010 _ 07/2010 1,240.03

r,rlZZl Cmeru)n Brock 203
10

P-1898063

swpalmil
3

cqU35EAT 6/4/2010 07/2010___ 49623
o e

7/13/2010 8-11 Replace Carpet/Pad
7/13/2010 8-7 Repla

Page 2
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812000

EXHIBIT 13

EXHIBIT 13
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000278

000278



6.2000

000279

8/2/2010 1:03 PM

Payment Detail
Property=swpalmil
Bank=swpalm-o
mm/yy=07/2010 - 07/2010
All Checks=Yes
Include Voids=All Checks

24 S Wetherby P-1872477 swpalmil 475.20 51150000 - Contract Staffi ng Admin
K Shafter P-1872489 swpalmil 300.80 51150000 - Contract Staffing - Admin
S. Wetherby P-1872489 swpalmil 760.00 51150000 - Contract Staffing - Admin
D. Williams P-1872489 swpalmil 504.00 51150000 - Contract Staffing - Admin
D, Williams P-1872495 swpalmil 672,00 51150000 - Contract Staffing - Admin
S. Wetherby P-1872495 swpalmil 608.00 51150000 - Contract Staffing - Admin
S. Wetherby P-1872501 swpalmil 95.00 51150000 - Contract Staffing - Admin
D. Williams P-1872501 swpalmil 105.00 51150000 - Contract Staffing - Admi
- - - = 5

swpalmil

05/25 No name " P-18! swpalmil X g Repo

04/16 No Name P-1898083 swpalmil 35.00 54125000 - Shopping Reports

01/26/10 Lishaundrea P-1898087 swpalmil 35.00 54125000 - Shoppmg Reports
swpalmil Sho rts

05/31 Premier swpalmil -Adveltsmg Internet
05/31 Full Page P-1898108 swpalmil 450 00 54030000 - Advertising - Trade Pyblications
06/14 Full Page P-1898116 swpalmil 450.00 54030000 - Advertising - Trade Publications
swpalmil 149 00 54010000 Advertisin

05/26-06/07 NV Energy Swpi
Paid by Stout P-1898438 swpalmil (222.37) 59040000 - Electric - Vacant Units
paid by Stout P-1898452 swpalmil (150,72) 59010000 - Electric - Clubhouse
05/26-06/24 Office swpalmil 265.97 59010000 - Electric - Clubhous

5-SGaIs White P-1898614 swpalmit 223,23 52670000 - Painting Supplies
cm 5194-10565¢ch P-1898614 swpalmil {22.17) 52670000 - Painting Supplxs

cm 43987 7 swpalmil 91, 61 52670000 Painting

397 (swpa Aot 2e: ’ mb AN i L
06/10 Century Link P-1898518 swpalmil 286.13 58110000 - Telephone Expense
06/10 Century Link Stout P-1898518 swpalmil 272.47) 58110000 - Telephone Expense

05/204)5/21 Stout ] P-1898453 (7.15) 53070000 - Gas - Cammon Areas

05/20-06/21 P-1898463 swpalmil 16.50 59070000 Gas - Common Areas
. = TR TR

o

i
P-1937187

swpalmil

Page 1

000279

000279



082000

000280

8/2/2010 1:03 PM

Payment Detail
Propetty=swpalmil
Bank=swpalm-o
mm/yy=07/2010 - 07/2010
All Checks=Yes
Include Voids=All Checks

Background Screenmg ) P-1949600 swpalmnl 120. 50 58250000 Employee Recruitment
Postage to mail out 5 day notice P-1949600 swpalmil 16.54 58100000 - Postage & Delivery
Office Supplies P-1949600 swpalmil 19.18 58080000 - Office Supplies
Grout & Texture P-194960 ImiI 18 50 52150000 - Maintenance Supplies

“Background Screening o P-1949600 {120 50) sszsooou Employee Recruitment
Postage to mail out 5 day notice P-1949600 swpalmil (16.54) 58100000 - Postage & Delivery
Office Supplies P-1949600 swpalmit (19.18) 58080000 - Office Supplies

Grout & Texture ) P-1949600 swpalmil

R REA ATE PARTNER T PR 00T, :*;;;& :
R =% X 2 o9 : i 4 S
55100000 Postag

07/10 Coples/Fax.__ ' ' o P.1890695  swpaimil 31.40_ 58105000 - Printing Expense
07/10 Postage P-1890695 swpalmil 15.70 58100000 - Postage & Delivery
07/10 Yardl P-1890695 swpalmil 250.00 58115000 - Software Licenses / Mamtmance FePs

sware2dai -

NEREEW

Page 2

000280

000280
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EXHIBIT 14

EXHIBIT 14
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¢8¢000

Aged Receivables Report

Detal

[ iy Charge Code

000282

Fromearty: Pal 3
Trans trough: /2010
Age As of: /302050 ) Page 1
. Total Unpaid 0-30 31-60 61-90 Over 90

Unit Resident Charge Code Charges days days days days  Prepayments Balance
swpalmil - Palmilla
03-07 pam30001  Courtney Kaplan**

Current rent 50.00 50.00 0.00 0.00 0.00 0.00
Total 50.00 50.00 0.00 0.00 0.00 0.00 50.00
06-03 10313015 Edwin Trujillo**

Current (prepay) 0.00 0.00 0.00 0.00 0.00 -0.97
Total 0.00 0.00 0.00 0.00 0.00 -0.97 ~0.97
06-08 10284129 pablo Rodriguez**

Current (prepay) 0.00 0.00 0.00 0.00 0.00 -1.33
Total 0.00 0.00 0.00 0.00 0.00 ~1.33 -1.33
07-02 t0310758 Tanya Martinez**

Current (prepay) 0.00 0.00 0.00 0.00 0.00 -1.00
Total 0.00 0.00 0.00 0.00 0.00 -1.00 -1.00
07-03 0297831 Ledalia Spurlock**

Current (prepay) 0.00 0.00 0.00 0.00 0.00 -74.85
Total 0.00 0.00 0.00 0.00 0.00 -74.85 -74.85
07-09 pam90157  john lles**

Current rent 40.32 40.32 0.00 0.00 0.00 0.00
Total 40.32 40.32 0.00 0.00 0.00 0.00 40.32
07-11 t0311167  Steven Flores**

Current rent 849.13 849.13 0.00 0.00 0.00 0.00
Total 849.13 849.13 0.00 0.00 0.00 0.00 849.13
07-12 pam30018  justina Boyd

Current rent 1,044.65 1,044.65 0.00 0.00 0.00 0.00
Total 1,044.65 1,044.65 0.00 0.00 0.00 0.00 1,044.65
08-06 0315156 Jacqueline Harris-Smith#*

Current rent 0.50 0.50 0.00 0.00 0.00 0.00
Total 0.50 0.50 0.00 0.00 0.00 0.00 0.50
08-09 10315308  Carleen Wohlever*

Current (prepay) 0.00 0.00 0.00 0.00 0.00 -455.00
Total 0.00 0.00 0.00 0.00 0.00 -455.00 -455.00
08-11 10321440 Carmen Dilworth

Current (prepay) 0.00 0.00 0.00 0.00 0.00 -281.05
Total 0.00 0.00 0.00 0.00 0.00 -281.05 -281.05
08-12 pam80030  pon Turner

Current rent 450.00 450.00 0.00 0.00 0.00 0.00
Total 450.00 450.00 0.00 0.00 0.00 0.00 450.00
09-04 10273639 Patricia Crank**

Current rent 110,00 110.00 0.00 0.00 0.00 0.00
Total 110.00 110.00 0.00 0.00 0.00 0.00 110.00
09-09 10274532 Barbara Moran**

Current (prepay) 0.00 0.00 0.00 0.00 0.00 -1,075.00
Total 0.00 0.00 0.00 0.00 0.00 -1,075.00 -1,075.00
09-10 10293749 Delfina Echeverria**

Current rent 1,082.65 1,082.65 0.00 0.00 0.00 0.00
Total 1,082.65 1,082.65 0.00 0.00 0.00 0.00 1,082.65
09-11 t0317761 Jennifer Cox**

Current rent 1,102,50 1,050.00 52.50 0.00 0.00 0.00
Total 1,102.50 1,050.00 52,50 0.00 0.00 0.00 1,102.50

Tuesday, hne &, 2010

000282

000282



€8¢000

Detail by Charg
i y: Pal
rang Geought
As o §730/2050

62010

ia {(swpalnil

000283

Page 2
X Total Unpaid 0-30 31-60 61-90 Over 90
Unit Resident Charge Code Charges days days days days Prepayments Balance
swpalmil - Palmilla
09-12 pam90042  jamie Caroon
Current rent 1,074.52 1,074.52 0.00 0.00 0.00 0.00
Total 1,074.52 1,074.52 0.00 0.00 0.00 0.00 1,074.52
10-02 10862252 Harold Cruz**
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -50.00
Total 0.00 0.00 0.00 0.00 0.00 -50.00 -50.00
10-05 t0322587 Sharon Beasly***
Current rent 0.05 0.05 0.00 0.00 0.00 0.00
Total 0.05 0.05 0.00 0.00 0.00 0.00 0.05
10-07 pam90049 Grace Bizzell
Current rent 1,275.00 1,275.00 0.00 0.00 0.00 0.00
Total 1,275.00 1,275.00 0.00 0.00 0.00 0.00 1,275.00
10-10 0288773 Aaron Mitchell**
Current rent 5.09 5.09 0.00 0.00 0.00 0.00
Total 5.09 5.09 0.00 0.00 0.00 0.00 5.09
10-11 pam90053  |jlia Enriquez**
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -0.05
Total 0.00 0.00 0.00 0.00 0.00 -0.05 -0.05
10-12 10316993 Tsana Andrews*¥*
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -405.00
Total 0.00 0.00 0.00 0.00 0.00 -405.00 -405.00
11-01 pam30055  Robert Bernard™*
Current rent 1,087.50 1,087.50 0.00 0.00 0.00 0.00
Total 1,087.50 1,087.50 0.00 0.00 0.00 0.00 1,087.50
11-03 0302702 janice Robinson**
Current rent 251.32 251.32 0.00 0.00 0.00 0.00
Total 251.32 251.32 0.00 0.00 0.00 0.00 251.32
11-04 10288332 jamillah Ali
Canceled adminfee 150.00 0.00 0.00 0.00 150.00 0.00
appfee 45.00 0.00 0.00 0.00 45.00 0.00
forfeits 195.00 0.00 0.00 0.00 195.00 0.00
Total 390.00 0.00 0.00 0.00 390.00 0.00 390,00
10292890  joseph Sausa**
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -20.45
Total 0.00 0.00 0.00 0.00 0.00 -20.45 -20.45
11-05 t0307059 Sarah Dettling**
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -3.48
Total 0.00 0.00 0.00 0.00 0.00 -3.48 -3.48
11-06 t0286477  Crystal Torres**
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -0.17
Total 0.00 0.00 0.00 0.00 0.00 -0.17 -0.17
11-07 pam90061  Tyrone Scott
Current {prepay) 0.00 0.00 0.00 0.00 0.00 -53.00
Total 0.00 0.00 0.00 0.00 0.00 -53.00 -53.00
11-09 10287588 Latrice James**
Current rent 149.00 149.00 0.00 0.00 0.00 0.00
Total 149.00 149.00 0.00 0.00 0.00 0.00 149.00
11-12 t0310869  Gloria Lesher¥*
Current rent 2,088.11 1,250.00 838.11 0.00 0.00 0.00
Total 2,088.11 1,250.00 838.11 0.00 0.00 0.00 2,088.11

Aged Recetvables Report

Tuesthay, June &, 20140
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82000

Dietail by Chirg
Property: Pali

3 Code
¢

Trang Urough: 82010
Age As of, §/3/2010

seepatenil)

000284

Page 3

) Total Unpaid 0-30 31-60 61-90 Over 90
Unit Resident Charge Code Charges days days days days  Prepayments Balance
swpalmil - Palmilla
12-01 pama0067 Rana Mona**

Current (prepay) 0.00 0.00 0.00 0.00 0.00 -1.00
Total 0.00 0.00 0.00 0.00 0.00 -1.00 -1.00
12-02 10315739 Ryan White**

Current rent 0.15 0.15 0.00 0.00 0.00 0.00
Total 0.15 0.15 0.00 0.00 0.00 0.00 0.15
12-03 10297598 Keith Fields**

Current rent 978.00 978.00 0.00 0.00 0.00 0.00
Total 978.00 978.00 0.00 0.00 0.00 0.00 978.00
12-04 10317403 Kelli Monts**

Current (prepay) 0.00 0.00 0.00 0.00 0.00 -48.00
Total 0.00 0.00 0.00 0.00 0.00 -48.00 -48.00
12-07 pam80073  Shawnette Alberson*

Current (prepay) 0.00 0.00 0.00 0.00 0.00 -50.00
Total 0.00 0.00 0.00 0.00 0.00 -50.00 -50.00
12-10 pam30076  Robert Eason II

Current rent 1,125.00 1,125.00 0.00 0.00 0.00 0.00
Total 1,125.00 1,125.00 0.00 0.00 0.00 0.00 1,125.00
13-01 10307985 Felicia Wesley**

Current rent 858.00 858.00 0.00 0.00 0.00 0.00
Total 858.00 858.00 0.00 0.00 0.00 0.00 858.00
13-05 pam90083  Jose Peterson II**

Current (prepay) 0.00 0.00 0.00 0.00 0.00 -20.00
Total 0.00 0.00 0.00 0.00 0.00 -20.00 -20.00
13-07 10273144 Charles Holmes**

Current rent 1,080.00 1,080.00 0.00 0.00 0.00 0.00
Total 1,080.00 1,080.00 0.00 0.00 0.00 0.00 1,080.00
13-08 pam90086 Marisa Dias

Current rent 40.00 40.00 0.00 0.00 0.00 0.00
Total 40.00 40.00 0.00 0.00 0.00 0.00 40.00
13-09 10293276 Lezlie Bermudez**

Current (prepay) 0.00 0.00 0.00 0.00 0.00 -2.85
Total 0.00 0.00 0.00 0.00 0.00 -2.85 -2.85
13-11 10318589  Tamisha Jones**

Current (prepay) 0.00 0.00 0.00 0.00 0.00 -0.50
Total 0.00 0.00 0.00 0.00 0.00 -0.50 -0.50
14-02 t0298719 Rick Wilson**

Current {prepay) 0.00 0.00 0.00 0.00 0.00 -46.,45
Total 0.00 0.00 0.00 0.00 0.00 -46.45 -46.45
14-03 t0295675 Michael Larson**

Current rent 999.00 999.00 0.00 0.00 0.00 0.00
Total 999.00 999.00 0.00 0.00 0.00 0.00 999.00
14-04 0307922 Tiffany Murdock®*

Current (prepay) 0.00 0.00 0.00 0.00 0.00 -0.45
Total 0.00 0.00 0.00 0.00 0.00 -0.45 -0.45
14-07 0303162  Roshon Williams**

Current rent 1,194,00 1,194,00 0.00 0.00 0.00 0.00
Total 1,194.00 1,194.00 0.00 0.00 0.00 0.00 1,194.00

Aged Receivables Report

Tuesday, e §, 2010

000284

000284



G8¢000

Dravail by Che
Property: Palt
Trang throughs 8/

000285

Age As of: &/ Page 4
Total Unpaid 0-30 31-60 61 - 90 Over 90
Unit Resident Charge Code Charges days days days days  Prepayments Balance
swpalmil - Palmilla
14-08 0273630 Aida Harrington**
Current rent 1,060.00 1,060.00 0.00 0.00 0.00 0.00
Total 1,060.00 1,060.00 0.00 0.00 0.00 0.00 1,060.00
14-09 pam90099  Thomas Ruscetta®*
Current rent 1,285.00 1,285.00 0.00 0.00 0.00 0.00
Total 1,285.00 1,285.00 0.00 0.00 0.00 0.00 1,285.00
14-11 t0274358 Margie Butler**
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -589.25
Total 0.00 0.00 0.00 0.00 0.00 -589.25 -589.25
0305645 Margie Butler
Canceled petdep 250.00 0.00 0.00 0.00 250.00 0.00
petfee 500.00 0.00 0.00 0.00 500.00 0.00
Total 750.00 0.00 0.00 0.00 750.00 0.00 750.00
14-12 pam30102  Derrick Grays**
Current rent 260.00 260.00 0.00 0.00 0.00 0.00
Total 260.00 260.00 0.00 0.00 0.00 0.00 260.00
15-03 pam90105  Alejandro Villar
Notice rent 1,220.00 1,220.00 0.00 0.00 0.00 0.00
Total 1,220.00 1,220.00 0.00 0.00 0.00 0.00 1,220.00
15-04 t0276645 Katherine Hays**
Current rent 4032 40.32 0.00 0.00 0.00 0.00
Total 40.32 40.32 0.00 0.00 0.00 0.00 40.32
15-08 t0322427 Susan Horne**
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -0.17
Total 0.00 0.00 0.00 0.00 0.00 -0.17 -0.17
15-10 pam30112  Cedric Wright**
Current rent 1,990.00 1,325.00 665.00 0.00 0.00 0.00
Total 1,990.00 1,325.00 665.00 0.00 0.00 0.00 1,990.00
15-11 t0284070 Leshann Wilder
Canceled appfee 45.00 0.00 0.00 0.00 45.00 0.00
Total 45.00 0.00 0.00 0.00 45.00 0.00 45.00
t0298673  Trevor Beckles**
Current rent 850.00 850.00 0.00 0.00 0.00 0.00
Total 850.00 850.00 0.00 0.00 0.00 0.00 850.00
16-01 t0306831 Nathaniel Bonifacio**
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -1.90
Total 0.00 0.00 0.00 0.00 0.00 -1.90 -1.90
16-02 0284340 Laseandra Marshall
Canceled appfee 45.00 0.00 0.00 0.00 45.00 0.00
Total 45.00 0.00 0.00 0.00 45.00 0.00 45.00
t0313118 Dorkka Romo**
Current rent 935.00 935.00 0.00 0.00 0.00 0.00
Total 935.00 935.00 0.00 0.00 0.00 0.00 935.00
16-03 10287190  Sheena Alderman**
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -1.90
Total 0.00 0.00 0.00 0.00 0.00 -1.90 -1.90
16-05 0306735 Shernette Mitchell**
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -0.43
Total 0.00 0.00 0.00 0.00 0.00 -0.43 -0.43

Aged Receivables Report

Tuestiay, Jine 8, 2010
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Age As of. §/30/2010 Page §

Proy

i ] Total Unpaid 0-30 31-60 61 -90 Over 90
Unit Resident Charge Code Charges days days days days  Prepayments Balance

swpalmil - Palmilla

16-06 0273107 Kaleigh Stock**
Current rent 50.00 50.00 0.00 0.00 0.00 0.00
Total 50.00 50.00 0.00 0.00 0.00 0.00 50.00
16-07 pamo0121 David Mason
Current rent 500.00 500.00 0.00 0.00 0.00 0.00
Total 500.00 500.00 0.00 0.00 0.00 0.00 500.00
16-09 t0289052 Belinda Worpeli**
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -11.93
Total 0.00 0.00 0.00 0.00 0.00 -11.93 -11.93
16-10 0306375 Steven Thomas**
Current rent 287.15 287.15 0.00 0.00 0.00 0.00
Total 287.15 287.15 0.00 0.00 0.00 0.00 287.15
16-11 10319823 Martell Dennis R
Future (prepay) 0.00 0.00 0.00 0.00 0.00 -240.00
Total 0.00 0.00 0.00 0.00 0.00 -240.00 -240.00
16-12 10273097 Emily Winn
Current rent 50.00 50.00 0.00 0.00 0.00 0.00
Total 50.00 50.00 0.00 0.00 0.00 0.00 50.00
17-01 10318172 Petra Ramos
Denied appfee 45.00 0.00 0.00 0.00 " 45.00 0.00
Total 45.00 0.00 0.00 0.00 45.00 0.00 45.00
17-03 pam80129  Carlos Villalobos
Current rent 2,450.00 1,325.00 1,125.00 0.00 0.00 0.00
Total 2,450.00 1,325.00 1,125.00 0.00 0.00 0.00 2,450.00
17-06 pam30132  Rebecca Mitchell
Current rent 750.00 750.00 0.00 0.00 0.00 0.00
Total 750.00 750.00 0.00 0.00 0.00 0.00 750.00
17-07 10317914 Carla Arrey**
Current rent 1,198.00 1,198.00 0.00 0.00 0.00 0.00
Total . 1,198.00 1,198.00 0.00 0.00 0.00 0.00 1,198.00
17-09 pam©90135 Dwight Stewart**
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -3.23
Total 0.00 0.00 0.00 0.00 0.00 -3.23 -3.23
17-10 t0316382 Angela Ward**
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -1.90
Total 0.00 0.00 0.00 0.00 0.00 -1.90 -1.90
17-11 t0299528 Tiawna Finch**
Canceled appfee 45.00 0.00 0.00 0.00 45.00 0.00
nsffee 5.00 0.00 0.00 0.00 5.00 0.00
Total 50.00 0.00 0.00 0.00 50.00 0.00 50.00
10316184 Kenneth Clark**
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -5.09
Total 0.00 0.00 0.00 0.00 0.00 -5.09 -5.09
17-12 pamS0138  Cora Szafarski**
Current rent 1,075.00 1,075.00 0.00 0.00 0.00 0.00
Total 1,075.00 1,075.00 0.00 0.00 0.00 0.00 1,075.00
18-01 pam90139  Eisie Spell
Current rent 50.00 50.00 0.00 0.00 0.00 0.00
Total 50.00 50.00 0.00 0.00 0.00 0.00 50.00
Aged Receivables Report Tuestiey, June §, 2010
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. Total Unpaid 0-30 31-60 61-90 Over 90
Unit Resident Charge Code Charges days days days days  Prepayments Balance
swpalmil - Palmilla
18-03 0286779 Diseree Mitchell**
Current rent 162.14 162,14 0.00 0.00 0.00 0.00
Total 162.14 162.14 0.00 0.00 0.00 0.00 162.14
18-05 10315903 Ramon Lamorta®*
Current rent 473.00 473.00 0.00 0.00 0.00 0.00
Total 473.00 473.00 0.00 0.00 0.00 0.00 473.00
18-06 pam90144  pablo Pommells**
Current rent 200.00 200.00 0.00 0.00 0.00 0.00
Total 200.00 200.00 0.00 0.00 0.00 0.00 200.00
18-09 10292888  Beverly Chierchio**
Current rent 287.50 287.50 0.00 0.00 0.00 0.00
Total 287.50 287.50 0.00 0.00 0.00 0.00 287.50
18-12 10288763 Sharhonda Hinton
Denied adminfee 150.00 0.00 0.00 0.00 150.00 0.00
appfee 45.00 0.00 0.00 0.00 45.00 0.00
Total 195.00 0.00 0.00 0.00 195,00 0.00 195.00
19-01 pam90151  Colleen Lanctot
Notice rent 29.01 29.01 0.00 0.00 0.00 0.00
Total 29.01 29.01 0.00 0.00 0.00 0.00 29.01
19-04 10284456 Karen McIntyre**
Current rent 950.00 950.00 0.00 0.00 0.00 0.00
Total 950.00 950.00 0.00 0.00 0.00 0.00 950.00
19-09 t0305590  Alexandra Tibbs** i
Current rent 1,281.00 1,281.00 0.00 0.00 0.00 0.00
Total 1,281.00 1,281.00 0.00 0.00 0.00 0.00 1,281.00
18-10 t0291497  Chastity Primmer**
Current (prepay) 0.00 0.00 0.00 0.00 0.00 -4,00
Total 0.00 0.00 0.00 0.00 0.00 -4.00 -4.00
WAIT2X2  t0280673  Armold Hall
Canceled {(prepay) 0.00 0.00 0.00 0.00 0.00 -150.75
Total 0.00 0.00 0.00 0.00 0.00 -150.75 -150.75
Applicant (prepay) 0.00 0.00 0.00 0.00 0.00 -150.00
Total 0.00 0.00 0.00 0.00 0.00 -150.00 -150.00
Total swpalmil 35,887.61 31,687.00 2,680.61 0.00 1,520.00 -3,751.15 32,136.46
StatusTotal
Applicant 0.00
Canceled 1,280.00
Current 33,118.60
Denied 240.00
Future 0.00
Notice 1,249.01
Total 35,887.61
Aged Reveivables Report Tuestiay, ine 8, 2016
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Betail by Charge Code
Prozerty: Palmilia (swoshmil}
Trans through: 6/2010

Age As of, B/30/2010

000288

Page ?
i Total Unpaid 0-30 31-60 61-90 Over 90
Unit Resident Charge Code Charges days days days days Prepayments Balance
A - Summary by Chargecode
adminfee 300.00 0.00 0.00 0.00 300.00 0.00
appfee 270.00 0.00 0.00 0.00 270.00 0.00
forfeits 195.00 0.00 0.00 0.00 195.00 0.00
nsffee 5.00 0.00 0.00 0.00 5.00 0.00
petdep 250.00 0.00 0.00 0.00 250.00 0.00
petfee 500.00 0.00 0.00 0.00 500.00 0.00
rent 34,367.61 31,687.00 2,680.61 0.00 0.00 0.00
Total 35,887.61 31,687.00 2,680.61 0.00 1,520.00 0.00 35,887.61

Aged Recaivables Report

Tuesday, e 8, 2010
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Page 8
. X Total Unpaid 0-~30 31-60 61-90 Over 90

Unit Resident Charge Code Charges days days days days  Prepayments Balance
B - Summary by Prepay G/L Account

23010000 0.00 0.00 0.00 0.00 0.00 -3,751.15
Total 0.00 0.00 0.00 0.00 0.00 -3,751.15 -3,751.15

Receivable Total 35,887.61

Prepay Total -3,751.15

Grand Total 32,136.46

Aged Receivables Report

Tuesday, Jure &, 2010
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Security Deposit Activity

Palmilla (swpalmil)
For the Month of June 2010

162000

Page 1

Resident Prior Deposits Prior Current Current Deposits (Prpd}/Delnq Deposits
Unit Code Resident Billed Receipts Dep. Billed Receipts On Hand Deposits Forfeited
03-07 pam90001  Courtney Kaplan** (Current) 650.00 650.00 0.00 0.00 650.00 0.00 0.00
06-10 pam90005  pevin Taber (Current) 475.00 475.00 0.00 0.00 475.00 0.0D 0.00
07-02 10310758 Tanya Martinez** (Current) 807.50 807.50 0.00 0.00 807.50 0.00 0.00
07-06 10275339 Nichole Mullis** (Past) 250.00 250.00 (250.00) (250.00) 0.00 0,00 0.00
07-07 pam30013  Ryan Crohn {Current) 315.00 315.00 0.00 0.00 315.00 0.00 0.00
07-10 pam90016  Trina De La Huerta** {Current) 725.00 725.00 0.00 0.00 725.00 0.00 0.00
07-12 pam90018  Justina Boyd (Current) 850.00 850.00 0.00 0.00 850.00 0.00 0.00
08-01 pam30019  Sandro Gomez (Current) 550.00 550.00 0.00 0.00 550.00 0.00 0.00
08-02 pam90020  Jeffrey Filozof (Current) 450,00 450.00 0.00 0.00 450,00 0.00 0.00
08-03 0288957  patsy Price** (Current) 50.00 50.00 0.00 0.00 50.00 0.00 0.00
08-04 t0273133  3odi Menz** (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00
08-10 pam90028  Anthony Piccirilli** (Current) 315.00 315.00 0.00 0.00 315.00 0.00 0.00
08-11 0321440  Carmen Dilworth (Current) 0.00 0.00 50.00 50.00 50.00 0.00 0.00
08-12 pam90030  Don Turner (Current) 1,065.00 1,065.00 0.00 0.00 1,065.00 0.00 0.00
09-01 paman031  Michael Castro** (Current) 1,225.00 1,225.00 0.00 0.00 1,225.00 0.00 0.00
09-03 pam9D038  Angela Slinger (Current) 250,00 250.00 0.00 0.00 250.00 0.00 0.00
09-04 0273639 Patricia Crank** (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00
09-08 0303350  Tina Rehbein** (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00
09-09 0274532 Barbara Moran** (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00
09-10 0293749 Delfina Echeverria** (Current) 250.00 250.00 0.00 0.00 250.00 0.00 0.00
09-12 pam30042  Jamie Caroon (Current) 650.00 650.00 0.00 0.00 650.00 0.00 0.00
10-01 t0320742  Joseph Curran®* (Current) 0.00 0.00 350.00 350.00 350.00 0.00 0.00
10-07 pam30049  Grace Bizzell (Current) 550.00 550.00 0.00 0.00 550.00 0.00 0.00
10-08 pam90050  Mary Lindsay** (Current) 375.00 375.00 0.00 0.00 375.00 0.00 0.00
10-11 pam90053  jlia Enriguez** (Current) 725.00 725.00 0.00 0.00 725.00 0.00 0.00
11-01 pam30055  Robert Bermard** (Current) 450.00 450.00 0.00 0.00 450.00 0.00 0.00
11-02 t0294385  Girard Mignault** (Current) 250.00 250,00 0.00 0.00 250.00 0.00 0.00
11-03 0302702 janice Robinson** (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00
11-05 0307059  Sarah Dettling** (Current) 400.00 400.00 0.00 0.00 400.00 0.00 0.00

000291

Tuesday, June 8, 2010

162000
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Page 2

Resident Prior Deposits Prior Current Current Deposits (Prpd)/Deingq Deposits
Unit Code Resident Billed Receipts Dep. Billed Receipts On Hand Deposits Forfeited
11-07 pam30061  Tyrone Scott {Current) 500.00 500.00 0.00 0.00 500.00 0.00 0.00
11-10 0290067  Shawnese Hollimon** (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00
12-01 pam90067  Rana Mona** (Current) 450.00 450.00 0.00 0.00 450.00 0.00 0.00
12-02 10315739 Ryan White** (Current) 783.85 783.85 0.00 0.00 783.85 0.00 0.00
12-07 pam90073  Shawnette Alberson** (Current) 550.00 550.00 0.00 0.00 550.00 0.00 0.00
12-09 10286749 sulma Rodriguez** (Current) 50.00 50.00 0.00 0.00 50.00 0.00 0.00
12-10 pam90076  Robert Eason II (Current) 625.00 625.00 0.00 0.00 625.00 0.00 0.00
13-02 10321811  tydia Morera (Current) 300.00 300.00 0.00 0.00 300.00 0.00 0.00
13-03 pam90081  Norma Zuniga (Current) 725.00 725.00 0.00 0.00 725.00 0.00 0.00
13-04 pam90082  Crystal Scott (Current) 225.00 225.00 0.00 0.00 225.00 0.00 0.00
13-05 pam90083  Jose Peterson II** (Current) 625.00 625.00 0.00 0.00 625.00 0.00 0.00
13-07 10273144 Charles Holmes** (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00
13-08 pam90086  Marisa Dias (Current) 550.00 550.00 0.00 0.00 550.00 0.00 0.00
13-10 t0305083  Earnistine Mohammed** 400.00 400.00 0.00 0.00 400.00 0.00 0.00

(Current)

14-01 0866640 Christina Townsend*** (Current) 50.00 50.00 0.00 0.00 50.00 0.00 0.00
14-03 10295675  Michael Larson** {Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00
14-05 pam90095  christen Roark {Current) 900.00 900.00 0.00 0.00 900.00 0.00 0.00
14-07 t0303169  Roshon Williams** (Current) 250.00 250.00 0.00 0.00 250.00 0.00 0.00
14-09 pam90099  Thomas Ruscetta** (Current) 925.00 925.00 0.00 0.00 925.00 0.00 0.00
14-10 pam30100  Thomas McPhall** (Current) 650.00 650.00 0.00 0.00 650.00 0.00 0.00
14-11 t0305645  Margie Butler (Canceled) 250.00 0.00 0.00 0.00 0.00 250.00 0.00
14-12 pam30102  perrick Grays** (Current) 600.00 600.00 0.00 0.00 600.00 0.00 0.00
15-01 0306282  Anthony Stringhanv** (Current) 400.00 400.00 0.00 0.00 400.00 0.00 0.00
15-02 pam90104  Richard Rosenstrach (Current) 500.00 500.00 0.00 0.00 500.00 0.00 0.00
15-03 pam90105  Alejandro Villar (Notice) 550.00 550.00 0.00 0.00 550.00 0.00 0.00
15-04 10276645  Katherine Hays** (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00
15-07 pam90109  Toby Whitton (Current) 550.00 550.00 0.00 0.00 550.00 0.00 0.00
15-10 pamaD112  Cedric Wright** (Current) 725.00 725.00 0.00 0.00 725.00 0.00 0.00
15-12 pam30114  Stanley Yelonek (Current) 525.00 525.00 0.00 0.00 525.00 0.00 0.00
16-01 t0306831  Nathaniel Bonifacio** (Current) 100.00 100.00 0.00 0.00 100.00 0.00 0.00
16-02 t0313118  porkka Romo™** (Current) 250.00 250.00 0.00 0.00 250,00 0.00 0.00

Security Deposit Activity
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Resident Prior Deposits Prior Current Current Deposits (Prpd)/Delng Deposits
Unit Code Resident Billed Receipts Dep. Billed Receipts On Hand Deposits Forfeited
16-03 10287190 Sheena Alderman®* (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00
16-05 10306735  Shemette Mitchel** (Current) 400.00 400.00 0.00 0.00 400.00 0.00 0.00
16-06 10273107  Kaleigh Stock** (Current) 900.00 900.00 0.00 0.00 900.00 0.00 0.00
16-07 pam90121  pavid Mason (Current) 550.00 550.00 0.00 0.00 550.00 0.00 0.00
16-08 10282599  Dorthy Cooper** (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00
16-10 0306375  Steven Thomas** (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00
17-03 pam90129  Carlos Villalobos (Current) 550.00 550.00 0.00 0.00 550.00 0.00 0.00
17-04 pamo0130  Rosie Tucker** (Current) 500.00 600.00 0.00 0.00 £00.00 0.00 0.00
17-06 pam90132  Rebecca Mitchell {Current) 550.00 550.00 0.00 0.00 550.00 0.00 0.00
17-09 pam90135  pwight Stewart** (Current) 1,225.00 1,225.00 0.00 0.00 1,225.00 0.00 0.00
17-12 pam90138  Cora Szafarski** (Current) 850.00 850.00 0.00 0.00 850.00 0.00 0.00
18-01 pam90139  Elsie Spell (Current) 725.00 725.00 0.00 0.00 725.00 0.00 0.00
18-02 pam90140  pane Arina (Current) 525.00 525.00 0.00 0.00 525.00 0.00 0.00
18-03 10286779  Diseree Mitchell* (Current) 200.00 200.00 0.00 0.00 200.00 0.00 0.00
18-04 10273115  pamela Stemett** (Current) 450.00 450.00 0.00 0.00 450.00 0.00 0.00
18-06 pam30144  pablo Pommells** (Current) 550.00 550.00 0.00 0.00 550.00 0.00 0.00
18-08 pamd0146  peter Lowther** (Current) 725.00 725.00 0.00 0.00 725.00 0.00 0.00
18-10 pam90148  Jerome Canlas (Current) 525.00 525.00 0.00 0.00 525.00 0.00 0.00
18-11 pam90149  Maria Rentana (Current) 525.00 525.00 0.00 0.00 525.00 0.00 0.00
19-01 pam90151  Colleen Lanctot (Notice) 525.00 525.00 0.00 0.00 525.00 0.00 0.00
19-09 10305590 Alexandra Tibbs** (Current) 250.00 250.00 0.00 0.00 250.00 0.00 0.00
20-11 10862233 Karen Miller** (Current) 100.00 100.00 0.00 0.00 100.00 0.00 0.00
Totals - Palmilla 37,761.35 37,511.35 150.00 150.00 37,661.35 250.00 0.00

Security Deposit Activity
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Lewis and Roca LLP
3993 Howard Hughes Parkway
Suite 600
Las Vegas. Nevada 89169
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Electronically Filed
11/02/2010 02:11:37 PM

NEO Qﬁ’é&« § Sl
Robert M. Charles, Jr., Esq.

Nevada Bar No. 6593 CLERK OF THE COURT
Michael F. Lynch, Esq.

Nevada Bar No. 8555

LEWIS AND ROCA LLP

3993 Howard Hughes Pkwy., Suite 600

Las Vegas, Nevada 89169

(702) 949-8200

(702) 949-8398 (fax)

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For | Case No.: 09-A595321
The Registered Holders of ML-CFC Dept No.: IX
Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through NOTICE OF ENTRY OF
Certificates Series 2007-7, by and through ORDER GRANTING MOTION SEEKING
Midland Loan Services, Inc., as its Special APPROVAL OF RECEIVER'S FINAL
Servicer, ACCOUNTING AND REPORT AND TO
DISCHARGE RECEIVER
Plaintiff,
Vs. Date of Hearing: October 14, 2010
Palmilla Development Co., Inc., a Nevada Time of Hearing: in chambers
corporation; and Roe Corporations X to XX,
Defendants.

TO: Defendant and to Defendant’s Counsel:

PLEASE TAKE NOTICE that on the 1* day of November, 2010, an order was entered in
the above-entitled action a copy of which is attached hereto as Exhibit “A” and incorporated
herein by reference.

DATED this o‘?ﬁd day of November, 2010.

LEWIS AND

Robert M. Charles, Jr., Esq.
Nevada Bar No. 6593
Michael F. Lynch, Esq.
Nevada Bar No. 8555

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169

(702) 949-8200

(702) 949-8398 (fax)

Attorneys for Plaintiff

-1- 424748
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Lewis and Roca LLP
3993 Howard Hughes Parkway
Suite 600
Las Viegas. Nevada 89169

000296

CERTIFICATE OF SERVICE

I hereby certify that on November 2, 2010, service of the foregoing NOTICE OF ENTRY
OF ORDER GRANTING MOTION SEEKING APPROVAL OF RECEIVER'S FINAL
ACCOUNTING AND REPORT AND TO DISCHARGE RECEIVER was made this day by
depositing a copy for mailing, first-class mail, postage prepaid, at Las Vegas, Nevada, to the

following:

Brent Larsen, Esq.

DEANER, DEANER, SCANN, MALAN &
LARSEN

720 S. Fourth Street, #300

Las Vegas, NV 89101

Attorneys for Defendant

/s/ Angela Shadrick
An an employee of Lewis and Roca LLP

2. 424748
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EXHIBIT “A”

EXHIBIT “A”
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000298

Electronically Filed
OHlGIW 11/01/2010 10:39:54 AM
Robe i ¥ M

Robert M. Charles, Jr., Esq.

Nevada Bar No. 6593 CLERK OF THE COURT
Michael F. Lynch, Esq.

Nevada Bar No. 8555

LEWIS AND ROCA LLP

3993 Howard Hughes Pkwy., Suite 600

Las Vegas, Nevada 89169

(702) 949-8200

(702) 949-8398 (fax)

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For | Case No.: 09-A595321
The Registered Holders of ML-CFC Dept No.: IX
Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through ORDER GRANTING MOTION SEEKING
Certificates Series 2007-7, by and through APPROVAL OF RECEIVER'S FINAL
Midland Loan Services, Inc., as its Special ACCOUNTING AND REPORT AND TO
Servicer, DISCHARGE RECEIVER

Plaintiff,
Date of Hearing: October 14,2010
vs.
Time of Hearing: in chambers
Palmilla Development Co., Inc., a Nevada

corporation; and Roe Corporations X to XX,

Defendants,

This matter came before the Court on U.S. Bank National Association as Trustee for the
Registered Holders of ML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-
Through Certificates Series 2007-7, by and through Midland Loan Services, Inc., as its Special
Servicer’s (“Plaintiff’) unopposed Motion Seeking Approval of Receiver’s Final Accounting and
Report and to Discharge Receiver (the “Motion”).

The Court having read and considered the pleadings and papers on file herein, finding the
Motion was unopposed and construing the failure of any party to serve and file a written
opposition is an admission that the Motion is meritorious and a consent to granting the same as
provided by EDCR 2.20, and finding good cause, it is hereby ordered, adjudged, and decreed that:

1. Plaintiff’s Motion is granted;

2. Receiver’s Final Report and Accounting is approved;

~ 1 - 424748
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Lewis and Roca LLP
3993 Howard Hughes Parkway
Suitc 600

Las Vegas, Nevada ROI6Y

3. Receiver is discharged,;

4, Receiver is authorized to collect any remaining deposits and receivables and pay
the remaining liabilities of the receivership and forward any funds remaining after payment of
those liabilities to Plaintiff; and

5. Receiver is discharged of any liability in connection with the management of the

receivership Property.

b
DATED th1s<>)7 day of Dctove , 2010.

v A %@76

@:TRICT 0 TJUDGE ()

Respectfully submitted by:
LEWIS AND ROCA LLP

/s/ Michael F._Lynch

Robert M. Charles, Jr., Esq.

Nevada Bar No. 6593

Michael F. Lynch, Esq.

Nevada Bar No. 8555

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169

(702) 949-8200

(702) 949-8398 (fax)

Attorneys for Plaintiff
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ACOMP

MICHAEL F, LYNCH, ESQ. i b i
Nevada Bar No. 8555
MLynch@lrlaw.com

LEWIS AND ROCA LLP

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169-5996
Telephone: (702) 385-3373

Facsimile: (702) 385-9447

CLERK OF THE COURT

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

LaSalle Bank National Association as Trustee | Case No. 09-A-595321
For The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7 Dept. No. IX
Commercial Mortgage Pass-Through

Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special FIRST AMENDED COMPLAINT
Servicer,

Exempt from arbitration: Action in equity
Plaintiff,

Vs.
Palmilla Development Co., Inc., a Nevada

corporation; Hagai Rapaport, an individual;
and Does I to X; and Roe Corporations X to

XX,
Defendants.
Plaintiff alleges:
Parties, Jurisdiction And Venue
1. Plaintiff is LaSalle Bank National Association as Trustee for the Registered

Holders of ML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through
Certificates Series 2007-7, by and through Midland Loan Services, Inc., as its Special Servicer
(“Lender” or “Plaintiff”).

2. Palmilla Development Co., Inc. (“Borrower”) is a Nevada corporation.

3. Plaintiff alleges upon information that Hagai Rapaport (“Guarantor™) is, and at all

times relevant to this action was, an individual doing business in Las Vegas, Nevada.

1= 5608511
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1 4, This Court has personal jurisdiction over Hagai Rapaport (“Guarantor”, and
2 || together with Borrower, “Defendants™) because they are an individual and a corporation,
3 respectively, who transacted business within Nevada and because they consented to this Court’s
4 || personal jurisdiction over them.'
5 5. Venue is proper in the Eighth Judicial District Court because the Defendants
6 || incurred and contracted to perform certain obligations in Clark County, which are the subject of
7 || this suit, and because Defendants consented to this venue as the proper venue for this dispute.’
8 6. The true names and capacities, whether individual, corporate, associate,
9 || trust/trustee or otherwise, of defendants named herein as Does I through X and Roe Corporations
10 || X through XX, are unknown to Plaintiff. Said Doe and Roe defendants may assert an interest in
11 || the property at issue in this complaint, and are proper parties to this action. Plaintiff shall amend
12 || this complaint to include the true names and capacities of such Doe and Roe defendants as the
13 || same are ascertained.
14 General Allegations
15 7. Borrower borrowed $20,150,000.00 with interest from Artesia Mortgage Capital
16 || Corporation, a Delaware corporation (“Original Lender”) on or about March 28, 2007 (the
17 || “Loan”).
18 8. The Loan is evidenced by, among other things, that certain Fixed Rate Note dated
19 || March 28, 2007, bearing an authorized signature on behalf of the Borrower (the “Promissory
20 || Note™). (A true and correct copy of the Promissory Note is attached and incorporated by this
21 reference as Exhibit “1”).
22
23
24 ! (See Limited Recourse Obligations Guarantee at 4 19 (Exhibit “2”) (providing that “Guarantor, in order
to induce Lender to accept this Guaranty, agrees that all actions or proceedings arising directly, indirectly
25 or otherwise in connection with this Guaranty shall be litigated, at Lender's sale election, only in courts
having a situs within the county and State where the Property is located, in any jurisdiction in which
26 Borrower or Guarantor (or any individual or entity comprising Borrower or Guarantor) may reside ot hold
assets, or in anyone or more of the foregoing jurisdictions. Guarantor hereby consents and submits to the
27 jurisdiction of any local, state or federal court located therein. Guarantor hereby waives any right it may
have to transfer or change the venue of any litigation brought against it by Lender on this Guaranty in
LEWI S g || accordance with this paragraph.”).
AND 5
ROC A See id.
T\XI; I;IPE—R—-S- 2- 560851.1
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0. The Guarantor personally guaranteed to “unconditionally, irrevocably, jointly and
severally guarantee(s) to Lender and to its successors, endorsees and/or assigns the full and
prompt payment when due, by acceleration or otherwise, of all amounts owing by Borrower to
Lender under the Loan Documents....” (See Limited Recourse Obligations Guarantee, a true and
correct copy of which is attached and incorporated by this reference as Exhibit “2”).

10.  The Loan was and is secured by that certain Commercial Deed of Trust, Security
Agreement, Fixture Filing Financing Statement and Assignment of Leases, Rents, Income and
Profits (as same may have been amended) recorded in the Clark County Recorders’ Office as
Document No. 20070330-0002946 (“Deed of Trust). (A true and correct copy of the Deed of
Trust is attached and incorporated by this reference as Exhibit “3”).

11. The Loan was and is further secured by that certain Assignment of Leases, Rents,
Income and Profits (as same may have been amended) recorded in the Clark County Recorders’
Office as Document No. 20070330-0002947 (“Assignment of Rents”). (A true and correct copy
of the Assignment of Rents is attached and incorporated by this reference as Exhibit “4”).

12.  Original Lender assigned all of its rights and interests in and to the Deed of Trust
and the Assignment of Rents to the Plaintiff pursuant to that certain Assignment of (a)
Commercial Deed of Trust, Security Agreement, Fixture Filing Financing Statement and (b)
Assignment Of Leases, Rents, Income and Profits And Assignment of Assignment of Leases,
Rents, Income and Profits recorded in the Clark County Recorders’ Office as Document No.
20080103-0000543 (the “Assignment of Deed of Trust”). (A true and correct copy of the
Assignment of Deed of Trust is attached hereto and incorporated herein by this reference as
Exhibit “5”).

13.  Pursuant to the Assignment of Deed of Trust, Plaintiff holds all beneficial interest
under the Deed of Trust and the Assignment of Rents, and is thereby authorized and empowered to
bring this action.

14.  As detailed more fully in the Deed of Trust, the real property securing the
Promissory Note is identified by the Clark County Tax Assessor Parcel Nos.

a. 124-30-311-031;

3- 560851.1
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b. 124-30-312-014 and 015;

c. 124-30-312-017 and 018;

d. 124-30-312-025 — 169, inclusive;

e. 124-30-312-171 and 172;

f. 124-30-312-177; and

g. 124-30-312-180 — 182, inclusive, and

h. 124-30-312-022,
(the “Real Property””) more commonly referred to as the Palmilla Townhomes, generally located
northeast of the intersection of West Ann Road and North Decatur Boulevard in North Las Vegas,
and more specifically described in the Legal Description attached hereto as Exhibit “6”.

15.  The Real Property is a development containing approximately 157 single-family
rental townhomes, each of which is or was generating, or capable of generating, rental income.

16.  Borrower filed a voluntary petition under Chapter 11 of Title 11 United States
Code, 11 U.S.C. § 101 et seq. (the “Bankruptcy Code™) in the United States Bankruptcy Court for
the Central District of California, San Fernando Valley Division, Case No.: 1:09-bk-11504-MT on
February 11, 2009, which case was dismissed without discharge on November 17, 2009.

17.  Borrower is not current on its payments to Plaintiff on the Loan, and as of July 11,
2009, was approximately $2.3 million in arrears on interest and other monies owed to Plaintiff.

18.  The Deed of Trust defines an “Event of Default” as including when “Borrower fails
to pay any interest, principal or other monies due under the Note or other Loan Documents on the
date any such amount is due.” (See Deed of Trust, § 2.01 Events of Default, p. 31).

19.  Defendants’ failure to make the past due payments referenced above constitute
“Events of Default” under the Loan, the Promissory Note, the Deed of Trust, and the Limited
Recourse Obligations Guarantee.

20.  The Deed of Trust also provides that “[a]ll Rents generated by or derived from the
Property shall first be utilized solely for Operating Expenses, and none of the Rents generated by

or derived from the Property shall be diverted by Borrower and utilized for any other purpose

'4' 560851.1

000304

000304



G0€000

000305

1 unless all such Operating Expenses have been fully paid and satisfied.” (See Deed of Trust, §
2 1.02(m) Performance of Other Obligations, pp. 6-7).
3 21.  On information, the Rents derived from the Property have exceeded, and continue
4 || to exceed, the Operating Expenses, but Borrower failed to provide such excess Rents derived from
5 || the Property to Plaintiff as required by the Deed of Trust, § 1.02(m).
6 22, For example, the most recent financial statements submitted by Borrower appear to
7 || indicate that Borrower collected approximately $238,462.97 in Rents exceeding Operating
8 || Expenses, which should have been remitted to Plaintiff pursuant to § 1.02(m) of the Deed of Trust.
9 23.  Borrower agreed to comply with the provisions of the Deed of Trust, including
10 || 1.02(m), and its failure to pay the Rents exceeding the Operating Expenses as detailed above is an
11 || Event of Default.
12 24,  The Deed of Trust further provides the Borrower will maintain books, records, and
13 || financial statements, and provide the same to Plaintiff at regular intervals, including the following,
14 || including quarterly and annual Rent Rolls, operating statements of the Property, an audited annual
15 operating statement prepared and certified by an independent certified public accountant, balance
16 sheets and profit and loss statements of Borrower, and an annual operating budget presented on a
17 || monthly basis consistent with the annual operating statement described above for the Property.
18 || (See Deed of Trust, § 1.24(a) Books and Records; Financial Statements, pp. 22-24).
19 25.  The Deed of Trust further provides the Borrower and Guarantor will maintain
20 books, records, and financial statements, and timely provide the same to Plaintiff upon request, a
21 || property management report for the Property, an accounting of all security deposits held in
22 || connection with any Lease of any part of the Property, and such other additional financial or
23 || management information (including, without limitation, state and federal tax returns) as may, from
24 || time to time, be reasonably required by Lender in form and substance satisfactory to Lender. (See
25 || Deed of Trust,  1.24(b) Books and Records; Financial Statements, pp. 23-24).
26 26. Defendants have refused, and continue to refuse, to furnish the documents required
27 by the Loan Documents, violating, among other covenants, the provisions contained within the
LEE(D/IS 28 || Deed of Trust, 17 1.24(a), (b).

000305
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27. A representative sample of documents that Defendants are refusing to produce
include Borrower-certified copies of the Property’s current financials and balance sheets, a
complete and current copy of the Rent Rolls, and a 2009 annual operating budget.

28.  For the reasons set forth above, Plaintiff is entitled to exercise any and all of its
rights and remedies as provided for in the Loan, the Promissory Note, the Deed of Trust, and the
Limited Recourse Obligations Guarantee, including seeking and obtaining the appointment of a

receiver.

29.  The Deed of Trust contemplates the appointment of a receiver of the Real Property

in the event of a default as follows:

(a) Remedies. Upon the occurrence of any Event of Default, lender
may or acting by or through Trustee may take such action, without
notice or demand, as it deems advisable to protect and enforce its
rights against Borrower in and to the Property, including, without
limitation, the following actions, each of which may be pursued
concurrently or otherwise, at such time and in such order as lender
or Trustee may determine, in their sole discretion, without impairing
or otherwise affecting the other rights and remedies of lender or
Trustee:

ook
(7) apply for the appointment of a receiver, trustee, liquidator or
conservator of the Property, without notice and without regard for
the adequacy of the security for the Secured Obligations and without
regard for the solvency of Borrower, any Guarantor, any Indemnitor
or of any person, firm or other entity liable for the payment of the
Secured Obligations;

Deed of Trust §2.02, p. 33 (emphasis added).
30.  The Deed of Trust further provides:

In furtherance of and not in limitation of any other provisions of this
Security Instrument, including without Limitation Section 2.02(a):

If an Event of Default shall occur, the Lender shall be entitled as a
matter of right and without notice to Borrower or anyone claiming
under Borrower and without giving bond and without regard to the
solvency or insolvency of the Borrower or any party bound for the
payment of the Secured Obligations, or waste of the Property or
adequacy of the security of the Property for the obligations then
secured hereby Or the then value of the Property, to apply ex parte
for the appointment of a receiver in accordance with the statutes
and law made and provided for and such receiver shall have, in
addition to all rights and powers customarily given to and exercised
by such receivers and all rights and powers granted to such receiver
or Lender under this Security Instrument (to the extent allowed by
law), all the rights, powers and remedies as provided by law or as
may be contained in any court order or decree applying such

.6- 560851.1
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remedy. A court is authorized to appoint a receiver on request or
petition of Lender, and Borrower irrevocably consents to the
appointment of a receiver and waives any notice of application
therefor. Such receiver shall collect the Rents as hereinafter
defined, and all other income of any kind; manage the Property so to
prevent waste; execute Leases (as hereinafter defined) within or
beyond the period of receivership, pay all expenses for normal
maintenance of the Property and perform the terms of this Security
Instrument and apply the Rents to the costs and expenses of the
receivership, including reasonable attorneys' fees, to the repayment
of the Secured Obligations and to the operation, maintenance and
upkeep and repair of the Property, including payment of taxes on the
Property and payments of premiums of insurance on the Property
and any other rights permitted by law, Borrower does hereby
irrevocably consent to such appointment. Lender's right to
appointment of a receiver shall exist whether or not the apparent
value of the Property exceeds the indebtedness secured hereby by a
substantial amount and without any showing as required by N.R.S.
107.100. The receiver may, to the extent permitted under applicable
law, without notice, enter upon and take possession of the Property,
or any part thereof, by force, summary proceedings, ejectment or
otherwise, and remove Borrower or any other person or entity and
any personal property therefrom, and may hold, operate and manage
the same, receive all Rents and do the things the receiver finds
necessary to preserve and protect the Property, whether during
pendency of foreclosure, during a redemption period, if any, or
otherwise, and as further provided in any assignment of Rents and
Leases executed by the Borrower to the Lender, whether contained
in this Security Instrument or in a separate instrument. Borrower
shall not contest the appointment of a receiver to operate the
Property at any time from and after the occurrence of an Event
of Default including, without limitation, during the institution of
foreclosure proceedings. Upon an Event of Default, Borrower shall
peaceably turn over possession of the Property to a receiver upon
request of Lender.

Deed of Trust § 6.03, pp. 41-42 (emphasis added).

31

Similarly, the Assignment of Rents provides:

If an Event of Default shall occur, the Lender shall be entitled as a
matter of right without notice and without giving bond and
without regard to the solvency or insolvency of the Borrower, or
waste of the property or adequacy of the security of the
Property, to apply ex parte for the appointment of a receiver
who shall have all the rights, powers and remedies as provided
by law or as may be contained in any court decree applying such
remedy and who shall collect and apply the Rents in such order as
Lender may require to all expenses for management, operation and
maintenance of the Property and to the costs and expenses of the
receivership, including, without limitation, reasonable attorneys' fees
and the repayment of the indebtedness secured hereby. A court is
authorized to appoint a receiver on request or petition of
Lender, and Borrower irrevocably consents to the appointment
of a receiver and waives any notice of application therefor.
Borrower shall not contest the appointment of a receiver to

7-
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operate the Property at any time from and after the occurrence
of an Event of Default including, without limitation, during the

institution of foreclosure proceedings and shall peaceably turn over
possession of the Property to such receiver upon request of Lender.

(See Assignment of Rents § 4.3 Receiver, p. 7 (emphasis added)).

32. Borrower’s right to collect Rents derived from the Property is limited to those
rights granted to it by the following revocable license: “So long as an Event of Default shall not
have occurred and be continuing, Lender hereby grants to Borrower a revocable license to enforce
the Leases, to collect the Rents, to apply the Rents to the payment of the costs and expenses
incurred in connection with the Property and to any indebtedness secured thereby.” (See
Assignment of Rents § 2.1 Grant of Revocable License to Collect Rents, p. 4).

33.  The revocable license is subject to the following limitation: “Upon the occurrence
of an Event of Default and at any time thereafter during the continuance thereof, subject to
applicable Laws, the license granted to Borrower pursuant to Section 2.1 shall automatically be
revoked. Upon such revocation, Borrower shall promptly deliver to lender all Rents then held by
or for the benefit of Borrower.” (See Assignment of Rents, ] 2.2 Revocation of License; lender's
Rights, pp. 3-4).

34.  Despite the occurrence of several Events of Default, and the automatic revocation
of Borrower’s right to collect and/or possess Rents pursuant to the Assignment of Rents, Borrower
is still possessing and collecting the rent derived from the Real Property, in contravention of the
provisions of the Assignment of Rents.

35.  The Deed of Trust provides for recovery of attorneys’ fees, costs and expenses

from Borrower as follows:

Upon the occurrence of any Event of Default or if Borrower fails to
make any payment or to do any act as herein provided, Lender may,
but without any obligation to do so and without notice to or demand
on Borrower and without releasing Borrower from any obligation
hereunder, make or do the same in such manner and to such extent
as Lender may deem necessary to protect the security hereof. lender
or Trustee is authorized to enter upon the Property for such
purposes, or appear in, defend, or bring any action or proceeding to
protect its interest in the Property or to foreclose this Security
Instrument or collect the Secured Obligations. The cost and
expense of any cure hereunder (including, without limitation,
attorneys' fees to the extent permitted by law), with interest as
provided in this Section 2.02(c) hereof, shall constitute a portion

8- 560851.1
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of the Secured Obligations and shall be due and payable to
Lender upon demand. All such costs and expenses incurred by
Lender or Trustee in remedying such Event of Default or such failed
payment or act or in appearing in, defending, or bringing any such
action or proceeding shall bear interest at the Default Rate (defined
in the Note), for the period after notice from Lender that such cost or
expense was incurred to the date of payment to Lender. All such
costs and expenses incurred by Lender together with interest thereon
calculated at the Default Rate shall be deemed to constitute a portion
of the Secured Obligations and shall be immediately due and
payable upon demand by Lender therefor.

(See Deed of Trust, §2.02(c), Right to Cure Defaults, p. 35 (emphasis added)).
36.  On Plaintiff’s Application, this Court appointed a Receiver in this action on

September 3, 2009, to take possession, custody, and control of the Real Property, as said order was
amended on May 19, 2010 (the “Order Appointing Receiver”).

37.  As authorized by the Order Appointing Receiver, Receiver marketed and listed the
Real Property for sale.

38. A proposed sale of the Real Property came before this Court on March 18, 2010, on
Plaintiff’s unopposed Motion to Approve Sale of Receivership Property (the "Motion to Approve
Sale"), and a copy of the proposed Purchase and Sale Agreement (“PSA”) was filed and served.

39.  Upon the unopposed Motion to Approve Sale, the proposed sale of the Real
Property for $9.5 million was approved, and the Court entered the following findings:

a. The Lender has provided sufficient notice of the proposed sale and PSA to all
necessary parties to this action;

b. The PSA is hereby approved as a full and final disposition of the Property;

¢. The purchase price contained within the PSA is in the range of fair market value for
the Property, is commercially reasonable, and is an arms' length transaction; and

d. The Receiver is hereby authorized to sell and to fully convey all of the interest of
Palmilla Developmént Co., Inc., a Nevada corporation ("Borrower"), in the
Property, to Buyer, and is hereby authorized to execute and deliver all documents,
including without limitation a deed to convey title to the Property of Borrower, in
order to consummate the sale and fully and finally convey ownership of the

Property in its entirety.
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40. The Guarantor has breached the Limited Recourse Obligations Guarantee (Exhibit
“2”), by failing to cure the defaults upon demand, which provides each Guarantor shall
“unconditionally, irrevocably, jointly and severally guarantee(s) to Lender and to its successors,
endorsees and/or assigns the full and prompt payment when due, by acceleration or otherwise, of
all amounts owing by Borrower to Lender under the Loan Documents....” (See Limited Recourse
Obligations Guarantee 9 1, p. 1).

41.  The Guarantors are also personally liable for Plaintiff’s attorneys’ fees, costs and

expenses as follows:

Guarantor shall be and remain personally liable for ... all court costs
and attorneys' fees, costs and expenses actually incurred by Lender
pursuant to the Note or any other Loan Documents;

(See Limited Recourse Obligations Guarantee, § 2(a)(iv), p. 1).

42.  The Defendants are unable and/or unwilling to cure the Events of Default and/or
other breaches, some of which have been summarized hereinabove.

43.  The Defendants are unable and/or unwilling to cure the Events of Default and/or
other breaches, some of which have been summarized hereinabove.

First Cause of Action®

(Breach of Contract — Borrower)

44,  The Promissory Note and other Loan Documents provide that Borrower shall repay
$20,150,000.00 with interest to Plaintiff.

45.  Plaintiff fully performed under the Promissory Note and other Loan documents.

46.  Borrower breached Promissory Note and other Loan Documents with Plaintiff by
failing to pay the amounts due and owing to Plaintiff.

47.  The Promissory Note and the Deed of Trust, together with other Loan Documents,
provide for acceleration of the entire unpaid Secured Obligations upon the happening of certain
events.

48.  Among other provisions, Deed of Trust § 2.02 (a)(13) provides “if any Event of
Default as described in clause (h), (i), (j) or (k) of Section 2.01 [of the Deed of Trust] shall occur,

3 The allegations of this Complaint are continuous, so that the prior allegations are part of
allegations supporting each cause of action.
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the entire unpaid Secured Obligations shall be automatically due and payable, without any further
notice, demand or other action by Lender.”

49.  Multiple events and Events of Default triggering the acceleration clause have
occurred, and the entire unpaid Secured Obligations is therefore immediately due and payable.

50.  Borrower has failed to pay the entire unpaid Secured Obligations.

51.  The Deed of Trust provides for recovery of attorneys’ fees, costs and expenses

from Borrower as follows:

Upon the occurrence of any Event of Default or if Borrower fails to
make any payment or to do any act as herein provided, Lender may,
but without any obligation to do so and without notice to or demand
on Borrower and without releasing Borrower from any obligation
hereunder, make or do the same in such manner and to such extent
as Lender may deem necessary to protect the security hereof. lender
or Trustee is authorized to enter upon the Property for such
purposes, or appear in, defend, or bring any action or proceeding to
protect its interest in the Property or to foreclose this Security
Instrument or collect the Secured Obligations. The cost and
expense of any cure hereunder (including, without limitation,
attorneys' fees to the extent permitted by law), with interest as
provided in this Section 2.02(c) hereof, shall constitute a portion
of the Secured Obligations and shall be due and payable to
Lender upon demand. All such costs and expenses incurred by
Lender or Trustee in remedying such Event of Default or such failed
payment or act or in appearing in, defending, or bringing any such
action or proceeding shall bear interest at the Default Rate (defined
in the Note), for the period after notice from Lender that such cost or
expense was incurred to the date of payment to Lender. All such
costs and expenses incurred by Lender together with interest thereon
calculated at the Default Rate shall be deemed to constitute a portion
of the Secured Obligations and shall be immediately due and
payable upon demand by Lender therefor.

(See Deed of Trust, § 2.02(c), Right to Cure Defaults, p. 35 (emphasis added)).

Second Cause of Action
(Breach of Contract — Guarantor)

52.  The Personal Guarantee provides that the Guarantor shall be and remain personally
liable without exculpation or limitation of liability whatsoever for the entire amount of the
indebtedness evidenced by the Promissory Note (including all principal, interest, and other
charges) and all other sums due or to become due under the other Loan Documents, whether at
maturity or by acceleration or otherwise, under certain circumstances listed in the Personal

Guarantee, §§ 2(b)(1)-(iv).
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1 53.  The Lender is entitled to full recourse against the Guarantor pursuant to § 2(b)(iii)
2 of the Personal Guarantee on the grounds that, on information and belief, Guarantor has not
3 satisfied the Stabilized Operating Threshold (as defined in the Reserve Agreement).
4 54.  The Lender is entitled to full recourse against the Guarantor pursuant to § 2(b)(iv)
5 || of the Personal Guarantee on the grounds that the Real Property has become an asset in a
6 voluntary bankruptcy or insolvency proceeding commenced by Borrower.
7 55.  In addition, the Promissory Note and the Deed of Trust, together with other Loan
8 || Documents, provide for acceleration of the entire unpaid Secured Obligations upon the happening
9 || of certain events.
10 56.  Among other provisions, Deed of Trust § 2.02 (a)(13) provides “if any Event of
11 Default as described in clause (h), (i), (j) or (k) of Section 2.01 [of the Deed of Trust] shall occur,
12 || the entire unpaid Secured Obligations shall be automatically due and payable, without any further
13 || notice, demand or other action by Lender.”
14 57.  Multiple events and Events of Default triggering the acceleration clause have
15 || occurred, and the entire unpaid Secured Obligations is therefore immediately due and payable.
16 58.  The Personal Guarantee requires Guarantor personally cure Borrower’s monetary
17 || breaches, including but not limited to all unpaid Secured Obligations, whether due in the normal
18 || course or by acceleration, which Guarantor has refused and failed to do.
19 59.  The Guarantor is personally liable for Plaintiff’s attorneys’ fees, costs and expenses
20 || as follows:
21 Guarantor shall be and remain personally liable for ... all court costs
9 and attorneys' fees, costs and expenses actually incurred by Lender
pursuant to the Note or any other Loan Documents.
23 60.  The Guarantor is unable and/or unwilling to cure the Events of Default and/or other
24 breaches, some of which have been summarized hereinabove.
25 Third Cause of Action
26 (Accounting — Borrower and Guarantor)
27 61.  Upon information and belief, Borrower and/or Guarantor have misappropriated,
LEE([{IS 28 wasted, converted, and otherwise transferred or hypothecated the Rents received from the Property
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1 in violation the Loan Documents and Personal Guaranty for personal use.
2 62.  The full extent of Borrower’s and/or Guarantor’s misappropriation of Rents
3 || received from the Property is unknown to Plaintiff.
4 63.  Upon information and belief, an accounting of Borrower’s and/or Guarantor’s
5 || personal property, assets, and accounts is necessary to ascertain the full extent of Rents received
6 || from the Property that have been improperly taken by Borrower and/or Guarantor.
7 64.  There is no adequate remedy at law by which to obtain such an accounting,
8 || therefore, Plaintiff requests that the court compel an accounting of all Borrower’s and Guarantor’s
9 || personal property of any nature whatsoever to ascertain the extent of Plaintiff’s damages.
10 65.  Asaresult of Borrower’s and Guarantor’s actions, Plaintiff has been required to
11 retain the services of an attorney to prosecute this claim and is entitled to be compensated for any
12 || costs incurred in the prosecution of this action, including without limitation, any and all costs and
13 || reasonable attorney’s fees.
14 Plaintiff requests the following relief:
15 1. For judgment against Borrower in an amount in excess of $10,000.00 for Breach of
16 || Contract;
17 2. For judgment against Guarantor in an amount in excess of $10,000.00 for Breach of
18 Contract;
19 3. For attorneys’ fees and costs against Borrower and Guarantor incurred by Lender in
20 || enforcing its rights, including but not limited to, attorneys’ fees and costs incorrect by bringing
21 || 77/
22 || /71
23 |\ 11/
24 177/
25 || 11/
26 || ///
27 |11/
LEWIS28 | ///
ROCA
TAWYERS 13-
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this action; and
4. For such other and further relief as this Court deems proper under the circumst

DATED this J_ 4 day of November 2010.

LEWIS AND ROCA LLP

cka) ¥ nll

000314

MICHAEL F. LYNCH, ESQ.

Nevada Bar No. 8555
mlynch@lrlaw.com

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

(702) 385-3373

(702) 385-9447 (fax)

Attorneys for Plaintiff
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LOAN NO.: 010-00001895

FIXED RATE NOTE
[Defeasance] _ '
$20,150,000.00 : March 28, 2007

1. BORROWER'S PROMISE TO PAY.

FOR VALUE RECEIVED, the undersigned, PALMILLA DEVELOPMENT CQ., INC,, a(n} Nevada
corporation, having an office at 235 Wast Brooks Avenue, 2nd Floor, North Las Vegas, Nevada 89030
("Borrower”), hereby unconditionally promises 10 pay to the order of ARTESIA MORTGAGE CAPITAL
CORPORATION, a Delaware corporation (logether with its successors and assigns, “Lender"), the
principal sum of Twenty Million One Hundred and Fifty Thousand and 00/100 Dollars ($20,150,000.00), in
lawful money of the United States of America with interest thereon to be computed from the date of
disbursement under this Note at the Applicable Interest Rate (defined below), and to be paid in
installments as provided hereln. Any initially capitalized terms which are not specifically defined in this
Note shall have the same meanings given to them in the Security Instrument (defined below).

2. INTEREST.

Interest on the principal sum of this Note shall be calculated on the basis of a 360-day year and
will be payable on the basis of the actual number of days elapsed. Borrower shall pay interest at the rate
of Five and Seventy-Five Hundredths percent {5.75%) per annum (the "Applicable Interest Rate"), If
Borrower fails to pay any amount when due under this Note, in addition to any other rights possessed by
the Lender, any accrued but unpaid interest may be added to the unpald principal and accrue interest at
the Default Rate (defined belew). The first inlerest accrual period under this Note shall commence on
and include the date that principal is advanced under this Note and shall end on and include the next
tenth (10") day of a calendar month, unless principal is advanced on the tenth (10™) day of a calendar
month, in which case the first Interast accrual period shall consist of only such tenth (10™) day. Each
interest accrual period thereafter shall commence on the sleventh (11™ day of each calendar month
during the lerm of this Note and shall end on and include the tenth {10%} day of the next occuming
calendar month.

3. PAYMENTS,

(a) Time and Amounts of Payments. Borrower shall pay principal and interest by making
payments as follows:

(i) Accrued Interest only at the Applicable Interest Rate shall be due and payable
(aa) on the date that principal Ia advanced under this Note for the pericd from the date of
disbursement harsunder through and including the tenth (10%) day of the current calendar month
(if the date of disbursement hereunder is on or after the first (1%) day of a calendar month and
priar to the eleventh (11™) day of & calendar month) or the tenth (10™) day of the next succeeding
calendar month (if the date of disbursement hersunder s on or after the eleventh (11™) day of the
current calendar month), and {bb) on May 11, 2007, and on the eleventh (11th) day of each
calendar month thereafter up to and including April 14, 2008;

(i} A constant payment in the amount of U.S. $111,530.40 (the ‘Constant
Payment’}, on May 11, 2008, and on the eleventh (11th) day of each calendar month thereafter
up to and including March 11, 2018; each of such payments to be applied to the payment of
interest computed at the Applicable Interest Rate, and the balance applied toward the regluction
of the principal sum; and ’
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iii) A payment of the entire unpaid principal balance of this Note and ali accrued and
unpaid interest thereon due and payable on April 11, 2018 (the "Maturity Date").

()] Place of Payments. The payments referred to in Section 3(a) {i) and (ii} above are
hereinafler referred to individually as a "Monthly Payment®, and collectively as “Monthly Payments”.
Barrower shall make its Monthly Payments and any other payments due under this Note, Including,
without limitation, the entire unpaid principal balance of this Note plus all accrued but unpaid Interest
thereon due and payable on the Maturity Date, at Structured Products Servicing, Wachovia Wholesale
Lockbox, P.O. Box 60253, Charlotte, North Carolina 28260-0253 or at a different place (including, without
limitation, to Lender's Representative) if required by the Lender. As used in this Note, the term “Lender's
Representative”™ shall mean Lender or Lender’s loan servicer or agent, in each case as designated by
Lender from time to time.

(<) Application of Payments. In the absence of a specific determination by Lender to the
contrary, all payments paid by Borrower to Lender in connection with the obligations of Borrower under
this Note and under the other Loan Documents shail be applied in the following order of priority: (i) to
amounts, other than principal and interest, due to Lender pursuant to this Note or the other Loan
Documents; (i} to the portion of accrued but unpaid interest accruing al the Applicable Interest Rate on
this Note; and (iii} to the unpaid principal balance of this Note.* Borrower irrevocably waives the right to
direct the appiication of any and all payments al any time hereafter received by Lender from or on behalf
of Borrower, and Borrower irrevacably agrees that Lender shall have the continuing exclusive right to
apply any and all such payments against the then due and owing obligations of Borrower in such order of
priority as Lender may deem advisable,

4. PREPAYMENT; DEFEASANCE.

(a) Subject to the provisions of Section 4(h) below, Borrower shall not have the right or
privilege to prepay all or any portion of the unpaid principal balance of this Note, except in connection
with the application of Net Proceeds by Lender pursuant to Section 1.09 of the Security Instrument (which
application shall not be subject to any Prepayment Charge (defined below)).

b) On ar after the earlier of (1) three (3) years from the due date of the first Monthly Payment
or (i) the date which is two (2) vears and one (1) day after the "startup day” of any “real estate mortgage
investment conduit” or “REMIC" (as such terms are defined in Sections 860G(a)(9) and 860D,
respectively, of the United States Internal Revenue Code, as amended, and any related United States
Treasury Department regulations) which may acquire the Loan, as the case may be (the “Lockout
Expiration Date"), and provided that no Event of Default exists, Borrower may obtain a release (lhe
“Release”) of the Property from the fien of the Security Instrument and the other Loan Documents
provided that the following conditions have been satisfied (a "Defeasance”);

(1) Borrower shall have provided Lender with not less than thiny (30} days and not
more than sixly (60) days prior written notice (the "Defeasance Notice*)
specifying the Monthly Payment date (the "Release Date”) on which the
Defeasance Deposit (defined below) is to be paid or the Government Securities
{defined below) are to be delivered, in each case in the manner hereinafter
provided;

(2) Borrower shall have paid to Lender all interest accrued and unpsid on the
principal balance of this Note to and including the Release Date;

{3) Borrower shall have paid to Lender all other sums due and payable under this
Note, the Security (nstrument and the other Loan Documents 1o and including the
Release Date, including, without limitation, any Monthly Payment which may be
due and payable on the Release Date;
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(4)

(8)

(6)

@

(8)

(9)

Borrower shall have paid to Lender's Representative a $5,000.00 non-refundable
processing fee (the “Defeasance Processing Fee”), which must be paid at the
same time the Defeasance Notice is provided to Lender;

Borrower shall have either paid to Lender's Representative the Defeasance
Deposit or delivered to Lender's Representative the Government Securities,
whichever Lender requires at Lender's option;

All payments by Borrower to Lender's Represenlative under this Section 4 shall
have been made in immediately available funds, except for the Defeasance
Processing Fee, which may be paid by check or draft;

The proposed Defeasance and Release shall not cause the Loan to lose its
status as a "qualified mortgage” within the meaning of Sections 8600 and
860G(a)(3) of the United States Internal Revenue Code, as amended, and any
related United States Treasury Depariment regulations, including without
limitation United Stales Treasury Department Regulation 1.860(G)-2(a};

The Successor Borrower (defined below) shall have been established and shall
have been approved by Lender’s Representative;

Borrower shall have delivered to Lender the following items at least fifteen (15)
days prlor to the Release Date:

(A) the Defeasance Security Agreement (defined below);

(8) a release of the Property from the lien of the Security instrument (for
execution by Lender) in form and substance appropriate for the
jurisdiction in which the Property is located and satisfactory to Lender's
Representative;

{C) a certificate of Borrower, In form and substence satisfactory to Lender's
Representative, certifying that all of the conditions and requirements set
forth in this Section 4 have been satisfied;

(D) a certificate, in form and substance satisfactory to Lender's
Representative, from an Independent centified public accountant
approved by Lender's Representative, cerdifying that the Government
Securities will generate monthly amounts and cash flow that are
sufficient, without reinvestment, to timely pay all Schedufed Defeasance
Payments (defined betow);

{E) the Defeasance Oplnion (defined below);

(R written confirmation from the applicable Rating Agency(ies) to the effect
that such Relgase and substitution of Defeasance Collateral {defined
below) will not result in a downgrade, withdrawal or qualification of any
rating in effect immediately prior to Defeasance for any Securities;

{G) if Lender's Representative requires Borrower to establish the Successor
Borrower pursuant to Section 4(f{vil) below, evidence satisfactory to
Lender's Representalive of the establishment of Successor Borrower,
including without limitation, the Successor Borrower's original
organizational documents;

3.
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(H) the Transfer and Assignment Agreement (defined below); and

) such other certificates, documents or instrumenis as Lender's
Reprasentative may reasonably request.

(c) Borrower shall have paid to Lender's Representative ail costs and expenses (including,
without limitation, Rating Agency(ies), consultants', accountants' and attorneys’ fees, costs and
expenses) incurred by Lender’s Reprasentative in conneclion with the matters referred ta in this Seclion
4, including, without limitation, all costs and expenseés incurred in connection with the review of the
proposed Defeasance Collateral, the preparation of the Defeasance Security Agreement {and any related
documentation) and the establishment- and maintenance of the Successor Borower, and any
administrative expenses and applicadle federal income taxes associated with or incurred by the
Successor Borrowar,

(d) The Defeasance Deposit (if required by Lender pursuant to Section 4(b)(5) above) shall
be used by Lender's Representative to purchase the Government Securities. In connection therewith,
Borrower hereby irrevocably appoints Lender's Representative as Borrower's agent and attorney-in-fact,
which appointment is coupled with an interest, for the purpose of using the Defeasance Deposit (o
purchase or cause to be purchased the Government Securities. Borrower, pursuant to the Defeasance
Security Agreement or other appropriate documents, shall authorize and direct that the payments
received from the Government Securities be made directly 0 Lender's Representative and applied to
satisfy the obligations of the Borrower under this Note, including without limilation, this Section 4,
Borrower specifically agrees that all power granted to Lender under this Section 4(d) may be assigned by
Lender to its successors or assigns as holder of this Note.

{e) Upon satisfaction of all the terms and conditions of Sactions 4(b) and (¢} above, the
Property shall be released from the llen of the Security Instrument and the other Loan Documents and the
Defeasance Collateral shall constitute the sole collateral which shall secure this Note. Lender will, at
Borrower's sole expense, execule and deliver any agreements reasonably requested by Borrower to
release the Property from the fien of the Security instrument and the other {Loan Documents. After
payment of the Defeasance Deposit or delivery of the Government Securities pursuant to Saction 4(b)(5)
above, notwithstanding any statement 1o the contrary contained In this Note or in any of the other Loan
Documents, this Note cannot be prepaid in whole or in part or be the subject of any further Defeasance.

N For the purposes of this Section 4, the following terms shall have the following meanings:

i) The term “Defeasance Collateral” shall mean, individually or collectively, as the
case may be, the Defeasance Deposit and the Government Securities and the proceeds thereof,

(i) The term “Defeasance Deposit" shall mean an amount equal to the sum of: (1)
the amount which will be sufficient to purchase the Government Securities necessary to meet the
Scheduled Defeasance Payments (including, without limitation, Lender's Representative’s
estimate of administrative expenses and applicable federal income taxes associated with or to be
incurred by the Successor Borrower during the remaining term of, and applicable lo, the Loan);
{2) any revenue, documentary stamp or intangible taxes or any other tax or charge due in
connection with the transfer of this Note or otherwise required 1o accomplish the agreements of
this Section 4; and (3) all fees, costs and expenses incurred or lo be incurred by Lender in the
purchase and holding of the Govemment Securities;

(il The term “Defeasance Opinlon” shall mean an opinion of counsel in form ang
substance satisfactory o Lenders Representative, from counsel approved by Lender’s
Representative, stating, among other things, (A) that the Defeasance Collateral has been duly
and validly assigned and delivered to Lender's Representative and that Lender has a legal, valid,
perfected, first priority lien on and security interest in the Defeasance Collateral, and (8) that if the
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holder of this Note shall at the time of the Release be a REMIC, (1) the Defeasance Ccliateral
has been validly assigned to the REMIC trust which holds this Note (the *REMIC Trust™), (2) the
Deleasance has been effacted in accordance with the requirements of United States Treasury
Department Regulation 1.860(G)-2(a)(8), as such regulation may be amended or substituted from
time to time, and will not be treated as an exchange pursuant to Section 1001 of the United
States Internal Revenue Code and (3} the tax qualification and status of the REMIC Trust as a
REMIC will not be adversely affected or impaired as a result of the Defeasance;

{iv) The term “Defeasance Security Agreement’ shall mean a security agreemsnt,
in form and substance satisfactory to Lender's Representative, together with such other
instruments, agreements and representations and warranties as may be required of Borrower by
Lender's Representative in order to perfect upon the defivery of the Defeasance Security
Agreement a first priority lien on and security interest in the Defeasance Coliateral in favor of
Lender in conformity with all applicable state and federal laws governing the granting of such
security interests, which Defeasance Security Agreement shall provids, amang other things, that
any excess received by Lender from the Defeasance Collateral over the amount payable by
Borrower hereunder shall on the Release Date be refunded to Borrower and shall thereafter,
promptly following each Monthly Payment date and the Maturity Date, be refunded ta Successor
Barrower:

(v) The term ‘Gavernment Securities’ shall mean U.S. Treasury Obligations
(defined below) or Non-U.S. Treasury Obligations (defined below) which (1) are duly endarsed by
the holder thereof as directed by Lender's Representative or are accompanied by a valid written
instrument of transfer in form and substance satisfactory to Lender's Representative (including,
without limitation, such instruments, agreements and representations and warranties as may be
required by Lender's Representative or by tha depositary holding the Government Securities or
the issuer thereof, as the case may be, to effectuate book-entry transfers and pledges through
the book-entry facilities of such depositary) in order to perfect upon the delivery of the
Defeasance Security Agreement the first priority security interest therein in faver of Lender in
conformity with all applicable slate and federal laws goveming the granting of such security
interests and (2) which provide payments which are (A) payable on or prior to, but as close as
possibla to, all successive Monthly Payment dates after the Release Date, and prior to but as
clase as passible to the Maturity Date and (B) in amounts equal to or greater than the amounts
necessary to meet the scheduled payments of principal and interest due under this Note on such
dates plus the Lender's Representative's estimate of administrative expenses and applicable
federal income taxes associated with or to be incurred by the Successor Borrower during the
term of the Loan (the "Scheduled Defeasance Payments™);

(vi) The term “Non-U.S. Treasury Obiigations” shail mean non-cailable, fixad-rate
obligations, other than U.S, Treasury Obligations, that are “government securities” within the
meaning of Section 2(a)(16) of the Investment Company Act of 1940, as amended;

(vi)  The term "Successor Borrower” shall mean an entity established by either
Borrower or Lender's Representative, whichever Lender requires at Lender's option, which
satisfies Lender's Representative's requirements (including, without limitation single purpose
entity bankruptcy remoteness criteria} and which has been approved by Lender's Representalive;

(viii)  The term “Transfer and Assignment Agreement” shall mean an agreement in
form and substance satisfactory to Lender's Representative, together with such other
instruments, agreements and representations and warranties as may be required of Borrower by
Lender's Representative, pursuant to which, among other things: (A) Borrower shall transfer and
assign all obligations, rights and duties under and to this Note together with the pledged
Defeasance Collateral to the Successor Borrower; (B) Successor Borrower shall assume the
obligations of Borrower under this Note and the Defeasance Security Agreement and Borrower
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shall be relieved of its obligations thereunder, except that Borrower shall be required to perform
its obligations pursuant to this Section 4; and (C) Barrower shall pay $1,000 to the Successor
Borrower as consideration for Successor Borrower assuming the Borrower's obligations under
this Note and the Defeasance Security Agreement. Nofwithstanding anything to the contrary in
the Security Instrument, except as provided in this Section 4, no other transfer/assumption fee or
processing fee (including, without limitation, the transfer fee and processing fee referred 1o in
Section 1.15 of the Security Instrument) shall be payable upon a transfer of the Note in
accordance with the terms and conditions of this paragraph; and

(ix) The term “U.S, Treasury Obligations” shall mean direct, non-callable, fixed-rate
obligations of the United States of America.

()] Notwithstanding the fact that prepayments are prohibited except as expressly set forth in
this Section 4, if this Note is prepald (other than a prepayment pursuant to Seclion 4(h) below of in
connection with the application of Net Proceeds as referred o in Section 4(a) above), in full or in par, by
operation of law, Borrower’s default or otherwise, or following an Event of Default and acceleration of this
Note, if a tender of payment of the amount necessary to satisfy the indebledness evidenced by this Note
and secured by the Security Instrument is made at any time prior to foreclosure sale, or during any
redempllon period afier foreclosure, there shall be payable to Lender, at the same time, (i} accrued and
unpaid interest on the partion of the principal balance of this Note being prepaid to and including the date
of prepayment, (i} unless prepayment is tendered on the eleventh (11th) day of a calendar month, an
amount equal to the interest that would have accrued on the amount being prepaid from the dale of
prepayment ta and including tha tenth (10™) day of the current calendar month (if prepayment is tendered
on of after the first (1) day of a calendar month and prior {o the eleventh (11"} day of a calendar manth)
or the tenth gm"‘)' day of the next succeeding calendar month (if the prepayment is tendered after the
eleventh (11" day of a calendar month) (which amount shall constitute additional consideration for the
prepayment), (iii) all other sums then due under this Note, the Security Instrument and the other Loan
Documents, (iv) lo the maximum extent permitied by law, a Prepayment Charge, and (v) an additional
prepayment consideration equal to five percent (6%) of the outstanding principal balance of this Note.

“Prepayment Charge” shall mean an amount determined as of the date of any prepayment or
acceleration of this Note, which will be the greater of (a) 1% of the principal amount prepaid, or (b) the
amount obtained by subtracting (i) the sum of (x) the unpaid principal amount being prepaid, plus {y) the
amount of Interest thereon accrued to the date of such prepayment or acceleration, as the case may be,
from (ji) the sum of the Current Values (defined below) of all amounts of principal and interest on this
Note being prepaid or accelerated that would otherwise have become due on and after the date of such
determination if this Note was not being prepald or accelerated. The “Current Value™ of any amount
payable means such amount discounted {on a semiannual basis) to its present value on the date of
determination at the Treasury Yield (defined below) per annum in accordance with the following formula:

moun )
Current Value = (1+d2)"

where "d" is the Treasury Yield per annum expressed as a decimal and "n* Is an exponent (which
need not be an integer) equal to the number of semiannual periods and portions thereof (any such porion
of a period t¢ be determined by dividing the number of days in such portion of such period by the total
number of days in such period, both computed on the basis of a 30-day month and a 360~day year)
between the date of such determination and the due date of the amount payable, For such purpose, the
due date of any amount of pringipal of this Note being partially prepaid means the date or dates as of
which such amount is to be credited first against the Borrower's obligation to make the scheduled
payment of principal on the Maturlty Date, then, to the extent of the principal baing prepaid, io each
preceding scheduled required installment of principal pursuant to this Note. The “Treasury Yield" sha)!
be determined by reference to the most recent Federal Raserve Statistical Release H.15(519) which has
become publicly available at least two (2) business days prior lo the date fixed for prepayment or the
acceleration date (or, if such Stalistical Release is no longer published, any publicly available source of
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similar market data) and shall be the most recent weekly average yield on actively traded U.S. Treasury
securities adjusted to a constant maturity equal to the then remaining Weighted Average Life to the
Maturity (defined below) of this Note (the “Remalning Life™). 1f the Remaining Life is not equal to the
constant malturity of a U.S. Treasury security for which a weekly average yield is given, the Treasury
Yield shall be obtained by linear interpolation (calculated to the nearest one-twelfth (1/12) of a year) from
the weekly average yields of (a) the aclively traded U.S. Treasury sacurity with the constant maturity
closest to and greater than the Remaining Life of this Note, and (b) the actively traded U.S. Treasury
security with the constant maturity closest to and less than the Remaining Life of this Note, except that if
the Remaining Life is less than one (1) year, the weekly average yleld on actively traded U.S. Treasury
securities adjusted to a constant maturity of one (1) year shall be used. *Weighted Average Life to
Maturity” means, as applied to this Note at any date, the number of years obtained by dividing {x) the
then outstanding principal amount of this Note into (y) the total of the praducts obtained by multiplying (A)
the amount of each then-ramaining required principal payment including payment at the Maturily Date, in
respect thereof, by (B) the number of years (calculated to the nearest one-twelfth {1/12)} which will elapse
between such date and the date on which such payment is to be made.

Borrower shall pay the Prepayment Charge as provided above whether or not prepayment ls
voluntary or involuntary, including, without limitation, any prepayment due to the acceleration of the
outstanding princlpal balance of this Note as a result of the occurrence of an Event of Default.

(h) Notwithstanding anything to the contrary herein, provided no Event of Default exists and
so long as no Defeasance has occurred, from and after the due date of the Monthly Payment that is two
(2) months prior to the Maturity Date, Borrower may prepay the unpaid principal balance of this Note in
whole, but not in pan, provided that the following conditions have been satisfied: (i) Borrower shall have
provided Lender with not less than thirty (30) or more than sixty (60) days prior written notice (the
‘Prepayment Notice™) specifying the Monthly Payment date on which prepayment is to be made (the
“Prepayment Date"); (ii) Borrower shall have paid to Lender all accrued and unpaid interest on the
outstanding principal balance of this Note to and including the Prapayment Date; {iii) unless prepayment
is tendered on the eleventh (11th) day of a calendar month, an amount equal 1o the interest that would
have accrued on the amount being prepaid from the date of prepayment to and including the tenth (1™
day of the current calendar month (if grepaymenl is tendered on or after the first (1") day of a calendar
month and prior to the eleventh (11"} day of a calendar menth) or the tenth (107) day of the next
succeeding calendar month (if the prepayment is tendered after the eleventh {(11™) day of a calendar
month) (which amount shall conslitute additional consideration for the prepayment), and (iv) Borrower
shall have pald to Lender all other sums then due under this Nole, the Security Instrument and the other
Loan Documents.

5. BORROWER'’S FAILURE TO PAY AS REQUIRED.

(a) Late Charges for Overdue Payments. If Lender has not received the full amount of any
Monthly Payment by the date it is due, Borrower shall pay g late charge to Lender. The amount of such
late charge will be four percent (4%) of such overdue payment which shall be calculated as of the date
such payment was originally due. Borrower will pay such late charge promptly but only once on each late
payment. Such late charge represents the reasonable estimate of Lender and Borrower of a fair average
compensatian for the loss that may be sustained by Lender due to the failure of Barrower to make timely
Monthly Payments. Such late charge shall be paid without prejudice to the right of Lender to collect any
other amounts provided to be paid upon an Event of Defaull, including without limitation interest at the
Default Rale, or to declare a default hereunder, under the Security Instrument or under any of the other
Loan Documents. Borrower recognizes (i) that its default in making, when due, any payment under this
Note or under any of the other Loan Documents, or the occurrence of any ather Event of Default, will
result in (x) Lendar incurring additional expenses in servicing and administering the Loan, (y) In loss to
the Lender of the use of the overdue payment and (z) frustration to Lender in meeting s other financial
and loan commitments, and (i) that the damages caused thersby would be extremely difficult and
impractical to ascerlain. Borrower agrees (aa) that an amount equal lo such late charge plus the acerual

7.
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of interest at the Default Rate pursuant to Section 5 beiow is a reasonable eslimate of the damage to
Lender in the event of an overdue payment and (bb) that the accrual of interest at the Default Rate
following any other Event of Defaull is a reasonable estimate of the damage to Lender in the event of
such other Event of Default, regardless of whether there has been an acceleration of this Note,

(b} Default and Acceleration; Default Rate, If any payment required in this Note
(including, without limitation, any Monthly Payment) or any other payment under any of the Loan
Documants is not paid on or priar to the date when due after the expiration of any applicable notice and
grace periods expressly provided in the Loan Documents, or on the happening of any other Event of
Default, then the whole of the principal sum of this Note, (i) interest, default interest, Prepayment Charge,
late charges and other sums, as provided in this Note, the Security Instrument or the other Loan
Documents, (i) all other monies agreed or provided to be pald by Borrower in this Note, the Security
Instrument or the other Loan Documents, (iii) all sums advanced pursuant fo the Security Instrument to
protect and preserve the Property and the lien and the security interast created thereby, and (iv) all sums
2dvanced and costs and expenses incurred by Lender in connection with the indebltedness evidenced by
the Loan Documents or any part thereof, any renewal, extension, or change of or substitution thereof, or
the acquisition or perfection of the security therefor, whether made or incurred at the request of Borrower
or Lender, shall without notice become immediately due and payable at the option of Lender, together
with all the interest that Borrower owes on such amounts at the Defauit Rate. The "Default Rate" is
equal to the Applicable interest Rate plus four percent (4%), and shall accrue from and after the date any
such payment was originally due {without laking into account any applicable notice or grace periods).
This provision shall not be deemed to excuse a4 default hereunder or an Event of Default under the
Security Instrument and shall not be deemed a waiver of any other rights Lender may have, including tha
right to declare the antire unpaid principal balance and accrued interest immediately due and payable.

{c) No Waiver by Lender,

(i Lender shall not be deemed o have waived any of its rights or remedies under
this Note unless such waiver is expressed in writing by Lender, and no delay or omission by
Lender In exercising, or failure by Lender on any one or more occasions to exercise, any of
Lender's rights hereunder or under the Loan Documents, or at law or in equity, including, without
limitation, Lender's right, after the occurrence of any Event of Default, to declare the enlire
indebtedness evidenced hereby immediately due and payable, shall be cansirued as a novation
of this Note or shall operate as a walver or prevent the subsequent exercise of any or all such
rights.

{ii) Acceptance by Lender of any portion or all of any sum payable hereunder,
whether before, on or after the due date of such payment shall not ba a waiver of Lender's right
either to require prampt payment when due of all other sums payable hereunder or to exercise
any of Lender's rights, powers and remedies hereunder or under the Loan Documents. A waiver
of any right in writing on one occasion shall not be construed as a waiver of Lender's rights to
insist thereafter upon strict compliance with the terms hereof without previous notice of such
intention baing given to Borrower, and no exercise of any right by Lender shall constitute or be
deemed to constitute an election of remedies by Lender precluding the subsequent exercise by
Lender of any or all of the rights, powers and remedies available to it hereunder or under the
Loan Documents, or at law or in equity, Borrower hereby expressly waives the benefit of any
statute or rule of law or of equity now provided, or which may hereafter be provided, which would
produce a result contrary to, or in conflict with, the foregoing.

(i) Even if, at a time when an Event of Default has occurred, Lender does not
aceelerate the amounts due under this Note and the other Loan Documents and require Borrower
to pay all such amounls Immediately in full as described above, Lender shall still have the right to
do so al a later time if such Event of Default is continuing, or upen the occurrence of another
Event of Defauit.
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(d) Payment of Lender's Casts and Expenses. If Lender has required Borrower to pay
immediately in full as described above, the Lender shail have the right to be reimbursed by Borrower for
all of its costs and expenses in enforcing this Note to the extent not prohibited by applicable law. Those
expenses include, for example, attorneys' fees, costs and expenses. As used in this Nole, "altorneys’
fees, costs and expenses” shall mean the reasonable attomeys’ fees and the costs and expenses of
counssl to Lender (including without limitation in-house counse! employed by Lender), which may include,
without limitation, printing, duplicating, telephone, fax, air freight and other charges, and fees billed for law
clerks, paralegals, librarians, expert witnesses and others not admitted to the bar but performing services
under the supervision of an attorney and all such fees, costs and expenses incurred with respect to trial,
appeliate proceedings, arbitrations, out-of-court negoliations, workouts and settlements, and bankruptey
or insolvency proceedings (including, but not limited to, seeking relief from stay in bankruptcy
proceedings), and whether or not any action or proceeding is brought or is concluded with respect to the
matter far which such fees, costs and expenses were incurred. Lender shall also be entitled 10 iis
attomays’ fees, costs and expenses incurred in any post-judgment action or proceeding to enforce and
collect the judgment. This Section §(d) is separate and several, shall survive the discharge of this Nole,
and shall survive the merger of this Note into any judgment on this Note.

6. NOTICES.

All notices required or permitted hereunder shall be given and become effective as provided in
the Security Instrument.

7. WAIVERS.

Borrower and all others who may become liable for the payment of all or any part of the
Indebtedness evidenced by this Note do hereby severally waive presentment and demand for payment,
notice of dishonor, protest and notice of protest and non-payment and all other notices of any kind,
except those notices for which the Loan Documents expressly provide. No release of any security for the
Note or extension of time for payment of this Note or any installment hereof, and no alteration,
amendment or waiver of any provision of this Note, the Security Instrument or the other Loan Documents
made by agreement between Lender or any other person or party shall release, modify, amend, waive,
extend, change, discharge, terminate or affect the liability of Borrower, and any other person or entity who
may become liable for the payment of all or any part of the indebtedness evidenced by this Nofe, the
Security Instrument or the other Loan Documents. No notice to or demand on Borrower shall be deemed
to be a walver of the obligation of Borrower or of the right of Lender to take further action without further
notice or demand as provided for in this Note, the Security Instrument or the olher Loan Documents,

8 SECURED NOTE.

The obligations of Borrawer under this Note are secured by that certain Commercial Deed of
Trust, Security Agreement, Fixture Filing Financing Statement and Assignment of Leases, Rents, Income
and Profits {the “Security Instrument"), of even date herewith, which cantains provisions for acceleration
of the entire indebtedness secured hereby upon the happening of certain events.

9. TRANSFER.

Upon the transfer of this Note, Borrower hereby walving notice of any such transfer, Lender may
deliver all the collateral morigaged, granted, pledged or assigned pursuant to the Security Instrumant and
the other Loan Documents, or any part therecf, o the transferee who shall theraupon become vested with
all the rights herein or under applicable law given to Lender with respect thereto, and Lender shal}
thereafter forever be relieved and fully discharged from any liability or responsibility in the matter, but
Lender shall retain all rights hereby given to it with respect fo any liabilities and the collateral not so
transferred.
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10. EXCULPATION.

Except with respect to the matters set forth in subsections (a) and (b) below, Lender's source of
satisfaction of the indebtedness evidenced by this Note and all other covenants and obligations under this
Note and any other of the Loan Documents shall be limited to the Property, and Lender shall not seek to
procure payment out of other assets of Borrower, or seek a judgment (except as hereinafter provided) for
any sums which are or may be payable under this Note or any other of the Loan Documents, or ¢laim or
seek judgment for any deficiency remaining after foreclosure of the Security Instrument; provided,
however, that the foregoing clause shall not prejudice the right of Lender to enforce the lien of the
Securily Instrument or other security given for the payment thereof or to exercise any of its remedies al
law other than the entry of a personal money judgment against the Borrower. The foregoing
notwithstanding:

{a) Borrower shall be and remain personally liable for all losses, costs, damages, or
axpenses incurred by Lender in the following instances;

(i) failure to pay ar cause to be paid Taxes (except to the extent that Borrower has
deposited funds with Lender pursuant to the Securily Instrument for the purpose of paying such
items) or to pay or cause lo be pald charges for labor or materials, or other chargas which can
creale liens on any portion of the Property;

(i) as a result of waste (except ordinary wear and tear), arson committed or
instigated by Borrower, any Guarantor or any partner, member or shareholder in Borrower, or a
violation of the provisions in the Security Instrument regarding remaval, demolition or structural
alteration of any portion of the Property; .

(iii) breach ot failure to perform or comply with any of the insurance provisions of the
Loan Documents;

{iv) all court cosls and reasonable attorneys' fees, costs and expenses actually
incurred by Lender pursuant ta the Note or any other Loan Document;

v) Borrower's breach or failure to perform or comply with Section 1.03 (captioned
“Hazardous Waste") of lhe Security instrument, or Borrower's or any Guarantor's breach or
fallure to perform or comply with the provisions of the Environmental Indemnification Agreement
of even date herewith executed by Borrower for the benefit of Lender;

{vi) misapplication of o {ailure to deliver to Lender (in accordance with the terms of
the Loan Dacuments) the following: (1) any insurance or condemnation praceeds; (2) rents,
Issues or profits recaived by Borrower/Guarantor or its agent after Lender makes written demand
therefor pursuant to any Loan Document; or (3) prepald rents or tenant security deposits; or

{vii}  violation of any of the provisions of Sections 1.29 and 1.30 (caplioned “Single
Purpose Entity" and “ERISA", respectively) of the Security Instrument.

(b) Borrower shalt be and remain personally liable without exculpation or limitation of liability
whatsosver for the entire amount of the Indebtedness evidenced by the Note (including ali principal,
interest, and other charges) and all other sums due or to become due under the other Loan Documents,
wheather at maturity or by acceleration or otherwise, in the following instances:

(i) violation of any of the provisions of Sections 1.15(c) and (d) of the Security
Instrument (captioned, “No Sale/Encumbrance” and “Permitied Transfers”, respectively);

10-
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(i) fraud or intentional misrepresentation in connection with the Property, Loan
Documents, or Loan Application;

(iif) the Stabilized Operating Threshold {as defined in the Reserve Agreement of
-even date herewith executed by Borrower in conneclion with the Loan) is not salisfied, provided
there shall no liability under this Subsection 10(b)(iii) from and after the date such Stabilized
Operating Threshold has first been satisfied; or

(iv) the Property or any part thereof becomes an asset in: (1) a voluntary bankruptey
or insolvency proceeding commenced by Borrower, or (2) an involuntary bankruptey or
insolvency proceeding in which: (A) such proceeding was commenced by any entity cantrolling,
controlled by or under common contral with Borrower (individually or collectively, “Affiliate"),
including hut not limited to any creditor or claimant acting in concert with Borrower or any Affiliate;
or (B) any Affiliate objects to a motion by Lender for relief from any stay or injunction from the
foreclosure of the Security instrument or any other remedial action permitted under the Note,
Securlty Instrument or other Loan Documents.

1. SAVINGS CLAUSE.

Notwithstanding any provisions in this Note or in the Security Instrument to the contrary, the lotal
liabllity for payments in the nature of interest, including, without limitation, prepayment charges, default
Interest and late fees, shall nat exceed the limits imposed by the laws of the State where the Property is
located or the United States of America relating to maximum allowable charges of Interest. Lender shall
not be entitied to receive, collect or apply, as interest on the indebtedness evidenced by the Note, any
amount in excess of the maximum lawful rate of interest permitied to be charged by applicable law, If
Lender ever receives, collects or applies as interest such amount which would be excessive interest,
such amount shall be applied to reduce the unpaid principal balance of this Note, and any remaining
excess shall be paid over to person or persons legally entitled thereto.

12. JOINT AND SEVERAL OBLIGATIONS.

If this Note Is signed by more than one party, all obligations herein contained shall be deemed to
be the joint and several obligations of each party executing this Note. Any married person signing this
Note agrees that recourse may be had against community assets and against his or her separate
property for the satisfaction of all obligations contained hetein.

13. WAIVER OF TRIAL BY JURY.

BORROWER AND LENDER HEREBY IRREVOCABLY WAIVE TO THE FULLEST EXTENT
PERMITTED BY LAW, ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, PROCEEDING, CLAIM, OR
COUNTERCLAIM ARISING OUT OF OR RELATING TO THE SECURITY INSTRUMENT, THIS NOTE
AND/OR ANY OF THE OTHER LOAN DOCUMENTS OR ANY ACTS OR OMISSIONS OF LENDER IN

CONNECTION THEREWITH,
14. OFFSETS.

No indebtedness evidenced by this Note shall be deemed 1o have been offset or to be offset or
compensated by all or part of any ¢laim, cause of action, counterclaim or crass claim, whether liquidated
or unliquidated, which Borrower or any successor to Borrower now or hereafter may have or may claim to
have against Lender; and, In respect fo the indebtedness now or hereafter secured hereby, Borrower
waives, to the fullest extent permitted by law, the benefits of any law which authorizes or permits such
offsets,
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15, MISCELLANEOQUS,

(a) Remedies Cumulative. The remedies of Lender as provided herein and in any other
Loan Document, or any one or more of them, or at law or in equity, shall be cumuiative and concurrent,

and may be pursued singly, successively, or together at the sole discretion of Lender, and may be

exercised as often as occasion thereof shall occur.

{b) Severability. Every provision of this Note is intended to be severable. In the event any
term or provision hereof is declared by a court of competent jurisdiction to be illegal or invalid for any
reason whatsoever, such illegal or invalid term or provision shall not affect the balance of the terms and
provisions hereof, which terms and provisions shall remain binding and enforceable.

{c) Headings. The headings and captions of various Sections of this Note are for
convenience of reference only and are not to be construed as defining or limiting, in any way, the scope
or intent of the provisions hereof.

(d} Governing Law. This Note shall be governed by and construed and enforced in
accordance with the laws of the State whers the Property is located.

(e) Amendments. This Nole, and any provisions hereof, may not be modified, amended,
waived, extended, changed, discharged or terminated orally or by any act or failure to act on the par of
any party, but only by an instrument in writing signed by the party against whom enforcement of any
modification, amendment, waiver, extension, change, discharge or termination is sought.

H Interpretation. Whenever the conlext may require, any pronouns used herein shall
include the corresponding masctiline, feminine or neutsr forms, and the singular form of nouns and
pronouns shall include the piural and vice versa.

(9) Submission and Consent to Jurisdiction. Borrower, in consideration of making the
loan evidenced by this Note, agrees that all actions or proceedings arising directly, indirectly or otherwise
in connection with this Note shall be litigated, at Lender's election, only in courts having a situs within the
county and State where the Property is located, in any jurisdiction in which the Borrower (or any individual
or entity comprising the Borrower) may reside or hold assets, or in any one or more of the foregoing
jurisdictions and Borrower hereby consents and submits to the jurisdiction of any local, state or federal
court located therein, Borrower imevocably waives the defense of inconvenient forum to the maintenance
of such action or proceeding. Borrower hereby consents 10 service of process by any means permitted
by applicable law.

¢h) Clerical Error. In the event Lender at any lime discovers that this Note, the Security
Instrument or any other Loan Document contains an error that was caused by a clerical mistake,
calculation error, computer malfunction, printing error ar similar error, Borrower agrees, upon notice from
Lender, to re-execute any documents that are necessary to correct any such error(s). Borrower further
agrees that Lender will not be liable to Borrower for any damages incurred by Borrower that are directly
or indirectly caused by any such error(s).

()] Lost, Stolen, Destroyed or Mutilated Loan Documents. In the event of the loss, theft
or destruction of this Note, the Securlly Instrument, or any other Loan Document, or in the event of the
mutilation of any of the Loan Documents, upon Lender's surrender to Borrower of the mutilated Loan
Document, Barrower shall execute and deliver to Lender a Loan Document in form and content identicat
o, and to serve as o replacement of, the lost, stolen, destroyed, or mutilated Loan Document and such
replacement shall have the same force and effect as the lost, stolen, destroyed, or mutilated Loan
Document, and may be treated for all purposes as the original copy of such Loan Document,
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(i) Time is of the Essence. TIME IS OF THE ESSENCE IN THE PERFORMANCE Of
EACH PROVISION OF THIS NOTE.

(k) Legislation Affecting Lender’s Rights. If enactment or expiration of applicable laws
has the effect of rendering any material provision of this Note or the Security instrument unenforceable
according to its terms, Lender, at its option, may require immediately payment in full of all sums
evidenced by this Note and may Invoke any remedies permitted under the Loan Documents.

" Disbursements. Funds representing the proceeds of the indebtedness evidenced
hereby which are disbursed by Lender by mail, wire transfer or other delivery to Borrower, to0 escrows or
otherwise for the benefit of Borrower shall, for all purposes, be deemed outstanding hereunder and to
have been received by Borrower as of the date of such mailing, wire transfer, or other delivery and until
repaid, notwithstanding the fact that such funds may not at any time have been remitted by such escrows
to Barrower or for Barrower's benefit.

(m) Exempted Transaction. Borrower agrees that (i) the payment obligations evidenced by
this Note and the other instruments securing this Note are exempted transactions under the Truth in
Lending Act 15 USC § 1601, et seq.; (i) the proceeds of the indebtedness evidanced by this Note will not
be used for the purchase of registered equity securities within the purview of Regulation “U” issued by the
Board of Gavernors of the Federal Reserve System; and (iii) on the Maturity Date, Lender shall not have
any obligation to refinance the indebtedness evidenced by this Note or to extend further credit to
Borrower.

{SIGNATURE PAGE(S) ATTACHED}
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IN WITRESS WHEREOF, Borrower has duly executed this Note as of the day and year first
above written,

PALMILLA DEVELOPMENT CO., INC.,

a Nevada oorporation//
By: 4
Hagal Rapf&l. Pr

Borrower Taxpayer ID/SSN: 20-0520319

016075/270010/521954_4
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EXHIBIT “2”

EXHIBIT “2”
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LOAN NO. 010-00001895
LIMITED RECOURSE OBLIGATIONS GUARANTY

THIS LIMITED RECOURSE OBLIGATIONS GUARANTY (this "Guaranty"}, is made and
entered into as of March 28, 2007, by HAGAI RAPAPORT (whether one or more, "Guarantor"), to and for
the benefit of ARTESIA MORTGAGE CAPITAL CORPQORATION, a Delaware corporation, and its
successors and/or assigns ("Lender”). Al initially-capitalized terms used herein without definition shail
have the meanings given such terms in that certain Fixed Rate Nota ({tocgether with all modifications,
extensions, renewals and replacements thereof, the “Note”) of even date herewith, in the amount of
Twenty Million One Hundred and Fifty Thousand and 00/100 Dollars ($20,150,000.00}, made payable by
PALMILLA DEVELOPMENT CO., INC., a(n) Nevada corporation ("Borrower”), to the order of Lender.

1. Guaranteed Obligations. In order to induce Lender to loan to Borrower the sum of
Twenty Million One Hundred and Fifty Thousand and 00/100 Dollars ($20,150,000.00) (the "Loan"),
evidenced by the Note, the undersigned hereby unconditionally, irrevocably, jointly and severally
guarantee(s) to Lender and lo its successors, endorsees and/or assigns the full and prompt payment
when due, by acceleration or otherwise, of all amounts owing by Borrower to Lender under the Loan
Documents (as defined in the Security Instrument), subject, however, to the limitations on Lender's
recourse set forth in Section 2 below,

2. Limltations on Recourse. Except with respect to the matters set forth in subsections (a)
and {b) below, Lender's source of satisfaction of the indebtedness evidenced by the Note and all other
covenants and obligations under the Note and any other of the Loan Documents shall be limited to the
Property (as defined in the Security Instrument), and Lender shall not seek to procure payment out of
other assets of Guarantor, or seek a judgment (except as hereinafter provided) for any sums which are or
may be payable under the Note or any other of the Loan Dacuments, or claim or seek judgment for any
deficiency remaining after foreclosure of the Security Instrument; provided, however, that the foregoing
clause shall not prejudice the right of Lender to enforce the lien of the Security Instrument or other
security given for the payment thereof or to exercise any of its remedies at law other than the antry of a
personal money judgment against the Borrower. The foregoing notwithstanding:

(a) Guarantor shall be and remain personally liable for all losses, costs, damages, or
expenses incurred by Lender in the following instances:

(i failure to pay or cause to be paid Taxes (except to the extent that
Borrower has deposited funds with Lender pursuant to the Security Instrument for the purpose of
paying such items) or to pay or cause to be paid charges for labor or materials, or other charges
which can create liens on any portion of the Property;

{ii) as a result of waste (except ordinary wear and tear), arson committed or
instigated by Baorrower, any Guarantor or any partner, member or shareholder in Borrower, or a
violation of the provisions in the Security Instrument regarding removal, demalition or structural
alteration of any portion of the Property;

(iii) breach or failure to perform or comply with any of the insurance
provisions of the Loan Documents;

{iv) all court costs and reasonable attorneys’ fees, costs and expenses
actually incurred by Lender pursuant to the Note or any other Loan Documents,;

v) Borrower's breach or failure to parform or comply with Section 1.03
{captioned “Hazardous Waste™ of the Security Instrument, or Borrower’s or any Guarantor's
breach or failure to perform or comply with the provisions of the Environmental Indemnification
Agreement of even date herewith executed by Borrower for the benefit of Lender;

000331

000331

000331



2€€000

{vi) misapplication of or failure to deliver to Lender (in accordance with the
terms of the Loan Documents) the following: (1) any insurance or condemnation proceeds; (2)
rents, issues or prefits received by Borrower/Guarantor or its agent after Lender makes written
demand therefor pursuant to any Loan Document; or (3} prepaid rents or tenant security deposits;
or

(vii) violation of any of the provisions of Sections 1.29 and 1.30 (captioned
“Single Purpose Entity” and “ERISA”, respectively) of the Security Instrument,

(b) Guarantor shail be and remain personally fiable without exculpation or limitation
of liability whatsoever for the entire amount of the indebtedness evidenced by the Note (including all
principal, interest, and other charges) and all other sums due or to become due under the other Loan
Dacuments, whether at maturity or by acceleration or otherwise, in the following instances:

® viclation of any of the provisions of Sections 1.15(c) and (d) of the
Security Instrument (captioned, “No Sale/Encumbrance” and *Permitted Transfers™, respectively};

(i fraud or intentional misrepresentation in connection with the Property,
Loan Decuments, or Loan Application;

{iii) the Stabilzed Operating Threshold (as defined in the Reserve
Agreement of even date herewith executed by Borrower in connection with the Loan) is not
satisfied, provided there shall no liability under this Subsection 2(b){iit) from and after the date
such Stabilized Operating Threshold has first been satisfied; or

(iv) the Property or any part thereof becomes an asset in: (1) a voluntary
bankruptey or insolvency proceeding commenced by Borrower, ar (2) an involuntary bankruptcy
or insolvency proceeding in which: (A) such proceeding was commenced by any entity
controlling, controlled by or under common contro! with Borrower (individually or collectively,
“Affiliate™), including but not limited to any creditor or claimant acting in concert with Borrower or
any Affiliate; or (B) any Affiliate objects to a motion by Lender for relief from any stay or injunction
from the foreclosure of the Security Instrument or any other remedial action permitted under the
Note, Security Instrument or other Loan Documents.

The obligations guaranteed pursuant to this Section 2 are hereinafier collectively referred to as
the “Guaranteed Obligations”.

3. Continuing Liabifity. Guarantor agrees as foflows:

(a) Guarantor shall continue to be liable under this Guaranty and the provisions
hereaf shall remain in full force and effect notwithstanding: (i) any modification, agreement or stipulation
between Borrower and Lender, or their respective successors and assigns, with respect to the Note or
any of the other Loan Documents or the obligations encompassed thereby; (i) Lender's waiver of or
failure to enforce any of the terms, covenants or conditions contained in the Loan Documents or in any
madification thereof; (iii) any release of Borrower or any ather guarantor from any liability with respect to
the Guaranteed Obligations or any portion thereof, (iv) any release or subordination of any real or
personal proparty then held by Lender as security for the performance of the Guaranteed Obligations or
any portion thereof; or (v) Lender's enforcement of or failure to enforce any other guaranty of all or any
portion of the Guaranteed Obligations.

(b} Guarantor's liability under this Guaranty shall continue until the earlier to otcur of:
(i) the full and complete satisfaction of the Guaranteed Obligations; or (ii) the full and complete payment
of the principal and all accrued interest due under the Note and all other amounts payable by Borrower
under the Loan Documents, and shall not be reduced by virtue of any partial payment by Borrower of any
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amount due under the Note or under any of the Loan Documents or by Lender's recourse to any collateral
or security.

(c) The obligations of Guarantor hereunder shall be in addition to any obligations of
Guarantor under any other guaranties of the Guaranteed Obligations and/or any obligations of the
Borrower or any other persons or entities heretofore given or hereafter to be given to Lender, and this
Guaranty shall not affect or invalidate any such other guaranties. The liability of Guarantor to Lender
shall at all times be deemed to be the aggregate liability of Guarantor under the terms of this Guaranty
and of any other guaranties heretofare or hereafter given by Guarantor to Lender.

4, Representations _and Warranties. Guarantor hereby represents and warrants as
follaws:

(a) Lender's agreement to make the Loan to Borrower is of substantial and material
benefit to Guarantor. Guarantar now has and will continue to have full and complete access to any and
all information ¢oncemning the transactions contemplated by the Loan Documents or referred to therein,
the value of the assets owned or to be acquired by Borrower, Borrower's financial status and its ability to
perform the Secured Obligations.

(b) Guarantor has reviewed and approved the Loan Documents and is fully informed
of the remedies Lender may pursue, with or without notice to Borrower, in the event of a default under the
Loan Documents.

(c) Guarantor has the requisite power and authority to own and manage its
properties, to carry on its business as now being conducted, and to execute and deliver this Guaranty and
to perform its obligations hereunder. Guarantor is in compliance with all faws, regulations, ordinances
and orders of governmental or public authorities applicable to it,

(<} The execution, delivery and performance by Guarantor of this Guaranty are
within the power and capacity of Guarantor, and will not violate any provision of iaw, any order of any
court or agency of government, or any indenture, agreement or any other instrument to which Guarantor
is a party or by which Guarantor or it property is bound, or be in conflict with, result in a breach of or
constitute (with due notice and/or fapse of time) a default under any such indenture, agreement or other
instrument, or result in the creation or imposition of any lien, charge or encumbrance of any nature
whatsoever upon any of its property or assets, except as contemplated by the provisions of the Loan
Oocuments. This Guaranty, when delivered to Lender, will constitute a tegal, valid and binding obligation
enforceable against Guarantor in accordance with its terms,

(&) All financial statements and data that have been given to Lender by Guarantor
(i) are complete and correct in all material respects as of the date given; (ii) accurately present the
financial condition of Guarantor on each date as of which, and the results of Guarantor's operations for
the periods for which, the same have been furnished; and (iii) have been prepared in accordance with
generally accepted accounting principles consistently applied throughout the periods covered thereby.
There has been no material adverse change in the financial condition or operations of Guarantor since
the date of the most recent financial statement given to Lender.

3] Guarantor is not a party to any agreement or instrument which materially and
adversely affects Guarantor's present or proposed business, properties or assets, or operations or
conditions (whether financial or otherwise); and Guarantor is not in default in the performance,
observance or fulfillment of any of the material obligations, covenants or conditions set forth in any
agreement or instrument to which Guarantor is a party.

(9} There is not now pending against or affecting Guarantor, nor to the knowledge of
Guarantor is there threatened, any action, suit or proceeding at law or in equity or by or before any

000333

000333

000333



Y€€000

governmental or administrative agency that, if adversely determined, would materially and adversely
impair or affect the financial condition or operations of Guarantor.

{h) Guarantor has filed all federal, state, county, municipal and other income tax
returns required to have been filed by Guarantor and has paid all taxes that have becoma due pursuant to
such returns or pursuant to any assessments received by Guarantor, and Guarantor does not know of
any basis for any material additional assessment against it in respect of such taxes.

) Neither Guarantor, hor any borrower in any loan transaction in which Guarantor
has been a guarantor, has received any discounted payoff(s), loan modifications(s) and/or similar matters
in any previous mortgage loan transaction as a resuft of Guarantor's or any such borrower’s failure to
meet the terms and conditions of the documentation for such transaction.

5, Covenants and Agreements. Guarantor covenants and agrees that, so long as any
part of the Guaranteed Obligations shall remain unsatisfied, Guarantor shall, unless Lender shall
otherwise consent in advance in writing:

(a) keep itself fully informed as to all aspects of Borrower's financial condition and
the performance of the Guaranteed Obligations;

(b) file all federal, state, county, municipal and other income tax returns required to
be filed by it and pay before the same become delinquent all taxes that become due pursuant to such
returns or pursuant to any assessments received by it;

(c) promptly and faithfully comply with all laws, ordinances, rulas, regulations and
requirements, both present and future, of every duly constituted governmental or public authority having
Jurisdiction that may be applicable to it; and

{d} maintain full and complete books of account and other records reflecting the
results of its operations, in form reasonably satisfactory to Lender, and furnish to Lender such information
about the financial condition of Guarantor as Lender shall reasonably request, including, but not limited
to, the financial statements and documents referred to in Section 1.24 (captioned “Books, Records and
Financial Statements”) of the Security instrument.

6. Unconditional Liability. The liability of Guarantor under this Guaranty is a guaranty of
performance and not of collectibility, and is not conditional or contingent upon the genuineness, validity,
regularity or enforceability of the Loan Documents or other instruments relating to the creation or
performance of the Guaranteed Obligations or the pursuit by Lender of any remedies which it now has or
may hereafter have with respect thereto under the Loan Documents, at law, in equity or otherwise.

7. Waivers.

(8) Guarantor hereby waives, to the extent permitted by law: (i) all notices to
Guarantor, to Borrower or to any other person, including, but not limited to, notices of the acceptance of
this Guaranty or the creation, renewal, extension or modification of the Guaranteed Obligations, or of
defauit in the performance of the Guaranteed Obligations (or any portion thereof) and enforcement of any
right or remedy with respect thereto or notice of any other matters relating thereto; (ii) diligence and
demand of performance; (iii) any statute of limitations affecting Guarantor's liability hereunder or the
enforcement thereof; (iv} any rights Guarantor might otherwise have under any applicable statute or rule
of law by reason of release of fewer than all guarantors, if more than one, of the Guaranieed Obligations;
and (v) all principles or provisions of law which conflict with the terms of this Guaranty. Guarantor further
agrees that Lender may enforce this Guaranty upen the occurrence of a default or an event of default
under the Note or any of the Loan Documents (as "Event of Default” is defined therein), notwithstanding
the existence of any dispute between Borrower and Lender with respect to the existence of the Event of
Default or performance of the Guaranteed Obligations (or any portion thereof) or any counterclaim, set-off
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or cther claim which Borrower may allege against Lender with respect thereto. Moreover, Guarantor
agrees that its obligations shall hot be affected by any circumstances which constitute a legal or equitable
discharge of a guarantor or surety.

{b) Guarantor further agrees that nothing contained herein shall prevent Lender from
suing on the Note or from exercising any rights available to it thereunder or under any of the Loan
Documents, and that the exercise of any of the aforesaid rights shall not constitute a legal or equitable
discharge of Guarantor. Guarantor understands that the exercise by Lender of certain rights and
remedies contained in the Loan Documents may affect or eliminate Guarantor's right of subrogation
against Borrower and that Guarantor may therefare incur a partially or totally non-reimbursable liability
hereunder; nevertheless, Guarantor hereby authorizes and empowers Lender to exercise, in its sole
discretion, any right and remedies, or any combination thereof, which may then be available, since it is
the intent and purpose of Guarantor that the obligations hereunder shall be absolute, independent and
unconditional under any and all circumstances. Notwithstanding any foreclosure of the lien of the
Security Instrument with respect to any or all of any real or personal property secured thereby, whather by
the exercise of the power of sale contained therein, by an action for judicial foreclosure or by an
acceptance of a deed in lieu of foreclosure, and notwithstanding any enforcement of any other guaranty,
Guarantor shall remain bound under this Guaranty.

(c) Guarantor agrees that it shall have no right of subrogation against Borrower or
against any ccllateral or security provided for in the Loan Documents unless and uniil the Guaranteed
Obligations have been fully satisfiad, all obligations owed to Lender under the Loan Documents have
been fully performed and Lender has released, transferred or disposed of all of its right, title and interest
in such collateral or security. Guarantor further agrees that to the extent the waiver of its rights of
subrogation as set forth herein is found by a court of competent jurisdiction to be void ar voidable for any
reason, any rights of subrogation Guarantor may have against Borrower or against such collateral or
security shall be junior and subordinate to any rights Lender may have against Borrower and to all right,
title and interest Lender may have in such collateral or security. Lender may use, sell or dispose of any
itern of collateral or security as it sees fit without regard to any subrogation rights that Guarantor may
have, and upon any disposition or sale, any rights of subrogation Guarantor may have shall terminate,

{d) Guarantor's sole right with respect to any foreclosure of real or personal property
collateral shall be to cure, bid at such sale or redeem from sale in accordance with applicable statutory
law of the State where the Property is located. Guarantor acknowledges and agrees that Lender may
also bid at any such sale and in the event such collateral is sold to Lender in whols or partial satisfaction
of the obligations owed to Lender, Guarantar shall not have any further right or interest with respect
thereto. Notwithstanding anything to the contrary herein, no provision of this Guaranty shall be desmed
to limit, decrease, or in any way to diminish any rights of set-off Lender may have with respect to any
cash, cash equivalents, certificates of depaosit, notes or the like which may now or hereafter be put on
deposit with Lender by Borrower or by Guarantor. Upon the occurrence and during the continuance of
any Event of Default under any of the Loan Documants, Lender is hereby authorized at any time and from
time to time, to the fullest extent permitted by law, {o set off and apply any and all deposits (general or
special, ime or dernand, pravisional or final) at any time held and cther indebtedness at any time owing
by Lender fo cr for the credit or the account of Guarantor against any and ali of the obligations of
Guarantor now or hereafter existing under this Guaranty, imespective of whether or not Lender shall have
made any demand under this Guaranty and although such obligations may be contingent and unmatured.
Lender agrees promptly to notify Guarantor after any set-off and application, provided that the failure to
give such notice shall not affect the validity of such set-off and application or this Guaranty. The rights of
Lender under this Section 7(d) are in addition to other rights and remedies (including, without limitation,
other rights to set-off} which Lender may have.

(e) Guarantor waives all right and defenses that Guarantor may have because
Borrower's debt is secured by real property. This means, among other things:

i) Lender may coliect from Guarantor without first foreclosing on any real or
personal property collateral pledged by Borrower.
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(i) If Lender forecloses on any real property collateral pledged by Borrower:

L - The amount of the debt may be reduced only by the price for
which that collateral is sold at the foreclosure sale, even if the collateral is worth more
than the sale price.

. Lender may collect from Guarantor even if Lender, by foreclosing
on the real property collateral, has destroyed any right Guarantor may have to collect
from Borrower.

This is an unconditional and imevocable waiver of any rights and defenses Guaranior may have
because Borrower's debt is secured by real property.

8. Direct Enforcement. Guarantor agrees that Lender may enforce this Guaranty without
the necessity of resorting to or exhausting any security or collateral securing the Guaranteed Obligations,
without the necessity of proceeding against any other guarantor (whether under this Guaranty or any
other guaranty), and without the necessity of proceeding against Borrower. Guarantor hereby waives the
right to require Lender to proceed against Borrower, to foreclose any lien on any real or personal property
securing the Guaranteed Obligations, to exercise any right or remedy under the Loan Documents, to
nursue any other remedy or to enforce any other right.

5. Not Affected by Bankruptcy. Notwithstanding any modification, discharge or extension
of the Guaranteed Qbligations or any amendment, modification, stay or cure of Lender's rights which may
occur in any bankruptcy or recrganization case or proceeding conceming Borrower, whether parmanent
or temparary, and whether assented to by Lender, Guarantor hereby agrees that it shall be obligated
hereunder to pay and perform the Guaranteed Obligations and discharge its other obligations in
accordance with the terms of the Guaranteed Obligations and the terms of this Guaranty in effect on the
date hereof. Guarantor understands and acknowledges that by virtue of this Guaranty, it has specifically
assumed any and all risks of a bankruptcy or reorganization case or proceeding with respect to Borrower.
Without in any way limiting the generality of the foregoing, any subsequent modification of the
Guaranteed Obligations in any reorganization case concerning Borrower shall not affect the obligation of
Guaranior to pay and perform the Guaranteed Obligations in accordance with their original terms.

10. Security Interest.

(a) In addition to all liens upon and rights of setoff against moneys, securities or
other property of Guarantor given to Lender by law, Guarantor hereby assigns to Lender, and grants a
security interest to Lender in, all moneys, securities and other property owned by Guarantor how or
hereafter in the constructive or actual possession of or on deposit with Lender, whether held in general or
special account or deposit, or for safekeeping or atherwise, and every such lien and right of setoff may be
exercised without demand upon or notice to Guarantor. Lender shall have all of the rights and remedies
of a "secured party” under Article 9 of the Uniform Commercial Code of the State where the Property is
located with respect to such moneys, securities and other property. No lien or right of setoff shall be
deemed to have been waived by any act or conduct on the part of Lender, or by any neglect to exercise
such right of setoff or to enforce such lien, ar by any delay in so doing, and every right of setoff and lien
shall continue in full force and effect until such right of seloff or lien is specificaily waived or released by
an instrument in writing executed by Lender.

(b} Guarantor hereby grants Lender a security interest in any personal property of
Borrower in which Guarantor now has or hereafter acquires any right, title or interest. Guarantor agrees
that such security interest shall be additional security for the obligations hereby guaranteed. Such
security interest shall be superior to any rights of Guarantor in such property or assets until the
Guaranteed Obligations have been fully satisfied and performed.
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1. Written Waivers by Lender Required. No lien or right of setoff shail be deemed {0 have
been waived by any act or conduct on the part of Lender, or by any neglect to exercise such right of setoff
or to enforce such lien, or by any delay in so doing, and every right of setoff and lien shall continue in full
force and effect until such right of setoff or lien is specifically waived or released by an instrument in
writing executed by Lender,

12. Notices. Whenever Guarantor or Lender shall desire to give or serve any notice,
demand, request or other communication with respect to this Guaranty, each such notice, demand,
request or communication shall be given in writing at the address of the intended recipient set forth below
by any of the following means: (a} personal service (including service by overnight courier service); (b)
electronic communication, whether by telex, telegram or telecopying (if confirmed in writing sent by
personal service or by registered or certified, first class mail, return receipt requested; or {(c) registered or
certified, first class mail, return receipt requested:

To Lender; ARTES!IA MORTGAGE CAPITAL CORPORATION
1180 NW Maple Street, Suite 202
Issaquah, Washington 98027
Attn: Servicing Department
Fax: (425) 313-1005

with a copy to: BEST & FLANAGAN LLP
225 South Sixth Street, Suite 4000
Minneapolis, Minnesota 55402
Atin: Thomas G. Garry
Fax: (612) 339-5867

To Guarantor: HAGAI RAPAPORT
2857 Paradise Road, Suite 2001
Las Vegas, Nevada 89109-9020
Fax: (702) 399-6243

with a copy to: Ronald E. Gillette, Esq.
235 West Brooks Avenue, 2nd Floor
North Las Vegas, Nevada 89030
Fax: (702) 399-6243

Such addresses may be changed by nctice to the other parties given in the same manner as provided
above. Any notice, demand or request sent pursuant to either subsection (a) or (b) hereof shall be
deemed received upon such personal service or upon dispatch by electronic means, and, if sent pursuant
to subsection (¢} shall be deemed received five (5) days following deposit in the mail.

13. Survival of Representations and Certain Agreements. All agreements, indemnities,
representations and warranties made herein shall survive the exacution and delivery of this Guaranty, the
making of the Loan and the execution and delivery of the Note. All representations and warranties made
in this Guaranty shall further survive any and all investigations and inquiries made by Lender, shall
remain true, correct and complete in all material respects and shall remain continuing obligations sc long
as any portion of the Guaranteed Obligations remains outstanding or unsatisfied. Notwithstanding
anything herein to the contrary, in the event that, pursuant to any insolvency, bankruptcy, reorganization,
receivership or other debtor relief law, any judgment, order or decision thereunder, or any other operation
of law, Lender must rescind or restore any payment, or any part thereof, received by Lender in
satisfaction of the Guaranteed Obligations or the Loan, any prior release or discharge from the terms of
this Guaranty given to Guarantor by Lender under the terms of this Guaranty or otherwise shall be without
effect, and this Guaranty shall remain in full force and effect. It is the intention of Borrower and Guarantor
that Guarantor's cbligations hereunder shall not be discharged except by Guarantor's full and complete
performance of such obligations and then only to the extent of such performance.
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14, Partial Performance. Guarantor's performance of a portion, but not all, of the
Guaranteed Obligations shall in no way limit, affect, medify or abridge Guarantor's liability for that portion
of the Guaranteed Obligations which is not performed. Without in any way limiting the generalily of the
foregoing, in the event that Lender is awarded a judgment in any suit brought to enforce Guarantor's
covenant to perform a portion of the Guaranteed Obligations, such judgment shall in no way be deemed
to refease Guarantar from its covenant to perform any portion of the Guaranteed Obligations which is not
the subject of such suit.

15. Guaranty Reinstated. Guarantor agrees that to the extent Borrower makes a payment
or a payment is made for or on behalf of Borrower to Lender, which payment, or any part thereof, is
subsequently invalidated, determined to be fraudulent or preferential, set aside andfor required to be
repaid to any trustee, receiver, assignee or any other party whether under any bankruptey, state or
federal law, common law or equitable cause or otherwise, then, to the extent thereof, the obligation or
part thereof intended to be satisfied thereby, shall be revived, reinstated and continued in full force and
effect as if said payment or payments had not originally been made by or on behalf of Borrower,

16. No Third Party Beneficiaries. This Guaranty is solely for the benefit of Lender and its
successors and assigns and is not intended to nor shall it be deemed to be for the benefit of any third
party, including Borrower.

17. Successors and Assigns. Rules of Construction. This Guaranty shall be binding
upon Guarantor and its heirs, executors, legal representatives, distributees, successors and assigns and
shall inure to the benefit of and shall be enforceable by Lender and ils successors, endorsees and
assigns. As used herein, the singular shall include the plural and the masculine shall include the feminine
and neuter and vice versa, if the context so requires. Article and Section headings in this Guaranty and
the other Loan Documents are included for convenience of reference only and shall not constitute a part
of this Guaranty or such other Loan Documents for any other purpose or be given any substantive effect.
The recitals to this Guaranty and to each of the other Loan Documents are incorporated herein and
therein and made a part hereof and thereof. Any married person who signs this Guaranty hereby
expressly agrees that recourse may be had against his or her separate and community property for all of
his or her obligations under this Guaranty.

18. Attorneys’ Fees and Costs. In the event of any litigation regarding the enforcement or
validity of this Guaranty (including, without limitation, any bankruptcy or appellate proceedings),
Guarantor shall be obligated to pay all charges, costs and expenses (including attorneys’ fees and costs)
incurred by Lender, whether or not such litigation is prosecuted to judgment. The recovery of post-
judgment fees, costs and expenses are separate and several and shall survive the merger of this
Guaranty into any judgment. As used herein, "attorneys’ fees and costs" shall have the meaning given in
the Security Instrument.

19. Jurisdiction and Venue. Guarantor, in order to induce Lender to accept this Guaranty,
agrees that all actions or proceedings arising directly, indirectly or otherwise in connection with this
Guaranty shall be litigated, at Lender's sole election, only in courts having a situs within the county and
State where the Property is located, in any jurisdiction in which Borrower or Guarantor {or any individual
or entity comprising Borrower or Guarantor) may reside or hold assets, or in any one or more of the
foregoing jurisdictions. Guarantor hereby consents and submits to the jurisdiction of any local, state or
federal court located therein. Guarantor hereby waives any right it may have to transfer or change the
venue of any litigation brought against it by Lender on this Guaranty in accordance with this paragraph.

20. Applicable Law. This Guaranty shall be governed by and construed and enforced in
accordance with the laws of the State where the Property is located.

21. Severabllity. Every provision of this Guaranty is intended to be severable. In the event
any term or provision herein, or the application thereof, is declared to be illegal, invalid or unenforceable
for any reason whatsoever by a court of competent jurisdiction, such illegality, invalidity or
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unenforceability shail not affect the balance of the terms and provisions hereof or any other application
thereof, which terms and provisions shall remain in full force and effect.

22. Counterparts. This Guaranty may be executed in counterparts, all of which executed
counterparts shall together constitute a single document. Signature pages may be detached from the
counterparts and attached to a single copy of this Guaranty to physically form one document. The failure
of any party hereto to execute this Guaranty, or any counterpart hereof, shall not relieve the other
signatories from their obligations hereunder.

23. Jury Trial Waiver. IN ORDER TO AVOID DELAYS IN TIME AND ANY PREJUDICE
THAT MAY ARISE FROM TRIAL BY JURY AND IN LIGHT OF THE COMPLEXITIES OF THIS
TRANSACTION, IN THE EVENT OF LITIGATION ARISING OUT OF OR RELATING TO THIS
GUARANTY, THE NOTE AND/OR THE OTHER LOAN DOCUMENTS, AND/OR IN ANY WAY
CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO
OR ANY OF THEM WITH RESPECT TO THIS GUARANTY, THE NOTE, THE OTHER LOAN
DOCUMENTS AND/OR ANY OTHER INSTRUMENT, DOCUMENT OR AGREEMENT EXECUTED OR
DELIVERED IN CONNECTION HEREWITH, OR THE TRANSACTION RELATED HERETO OR
THERETO, IN EACH CASE, WHETHER SOUNDING IN CONTRACT, TORT OR OTHERWISE,
GUARANTOR, WITH THE PRICR ADVICE OF COUNSEL, KNOWINGLY, INTELLIGENTLY, AND AS A
BARGAINED FOR MATTER, WAIVES ITS RIGHT TO TRIAL BY JURY AND AGREES AND CONSENTS
THAT ANY CLAIM, DEMAND, ACTION OR CAUSE OF ACTION IN RESPECT TO SUCH LITIGATION
SHALL BE DECIDED BY TRIAL TO THE COURT WITHOUT A JURY.

24, Disclosure of information. Guarantor hereby acknowledges and agrees that upon the
request of any partner, member or sharehalder of Guarantor, as applicable, Lender may disclose to such
party any information (including, without limitation, financial information) relating to the Loan and
Guarantor's performance of its obligations hereunder. Guarantor hereby indemnifies and agrees to
defend and hold harmless Lender (its officers, shareholders, directors, representatives, agents, and
attorneys) from and against any and all expenses, loss, claims, damage or liability, including, without
limitation, attorneys’ fees and costs, arising by reason of any disclosure of information by Lender under
this Section 24.

25. Joint and Several Liability. If there shall be more than one (1) Guarantor, each
Guarantor agrees that: (i) the obligations of the Guarantor hereunder are joint and several; (i) a release
of any one {1} or more Guarantor, or any limitation of this Agreement in favor of or for the benefit of one
(1) or more Guarantor, shall not in any way be deemed a release of or limitation in favor of or for the
banefit of any other Guarantor; and (iii) a separate action hereunder may be brought and prosecuted
against one (1) or more Guarantor.

26. Entire Guaranty. This Guaranty sets forth the entire understanding between Guarantor
and lender relative to the Loan and this Guaranty and the same supersede all prior agreements and
understandings relating to the subject matter hereof or thereof.

27. Time is of the Essence, Time is strictly of the essence of this Guaranty and the cther
Loan Documents,

28. Subordination of Borrower's Obligations to Guarantor. Any indebtedness of
Borrower to any Guarantor, now or hereafter existing, together with any interest thereon, shall be and
hereby is deferred, postponed and subordinated to the prior payment in full of the Loan. Further,
Guarantor agrees that should such Guarantor receive any payment, satisfaction or security for any
indebtedness owed by Borrower to i, the same shall be delivered to Lender in the form received
{endorsed or assigned as may be appropriate) for application on account of, or as security for, the Loan
and until so delivered to Lender, shall be held in trust for Lender as security for the Loan.

29. Lender Transferees; Secondary Market Activities. Guarantor acknowledges and
agrees that Lender, without notice to Guarantor or any Guarantor’s prior consent, may assign all or any
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portion of its rights hergunder in connection with any sale or assignment of the Loan or servicing rights
related to the Loan, each grant of participations in the Loan, a transfer of the Loan as part of a
Securitization in which Lender assigns its rights 1o a securitization trustee, or a confract for the servicing
of the Loan, and that each assignee, participant or servicer shall be entitled to exercise all of Lender's
rights and remedies hereunder. Guarantor further acknowledges that Lender may provide to third parties
with an existing or prospective interest in the servicing, enforcement, ownership, purchase, participation
or Securitization of the Loan, including, without limitation, any Rating Agency rating the securities issued
in respect of a Securitization or participation of the Loan, and any entily maintaining databases on the
underwriting and performance of commercial mortgage loans, any and all information which Lender now
has or may hereafter acquire relating to the Loan, the Property or with respect to Borrower or Guarantor,
as Lender determines necessary or desirable. Guarantor irrevocably waives all rights it may have under
applicable law, if any, to prohibit such disclosure, including, without limitation, any right of privacy.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, Guarantor has executed this Guaranty as of the year and date first

above written.
HAGAI RAPAPORT/ /

016075/270010/521953 3
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EXHIBIT “3”

EXHIBIT “3”
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COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT,
FIXTURE FILING FINANCING STATEMENT
AND
ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS

THE PROMISSORY NOTE SECURED HEREBY PROVIDES FOR A:
FIXED INTEREST RATE

THIS COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, FIXTURE FILING
FINANCING STATEMENT AND ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS (this
"Security [nstrument”) is made and given as of March 28, 2007 by PALMILLA DEVELOPMENT CO,,
INC., a(n) Nevada corporation, whose address is 235 West Brooks Avenue, 2nd Floor, North Las Vegas,
Nevada 89030 (“Borrower,” and for purposes of Article 3 hereof, “Assignor™), to Equity Title, LLC, a
Nevada limited liability company, and all successors and assigns, whose address is 7360 West Flamingo
Road, Las Vegas, Nevada 89147 {herein called “Trustee™), for the benefit of ARTESIA MORTGAGE
CAPITAL CORPORATION, a Delaware corporation, whose address is 1180 NW Maple Street, Suite 202,
Issaquah, Washington 98027, and its successor and assigns (in each case, “Lender,” and for purposes
of Article 3 hereof, “Assignee”).

WHEREAS, Borrower is justly indebted to Lender in the principal sum of Twenty Million One
Hundred and Fiity Thousand and 00/100 Dollars {$20,150,000.00), pursuant to a certain Fixed Rate Note
of even date herewith, more particularly described below,

NOW, THEREFORE, FOR GOOD AND VALUABLE CONSIDERATION, including the
indebtedness herein recited and the trust hersin created, the receipt of which is hereby acknowledged,
Borrower hereby grants a first priofity security interest in, and Irrevocably gives, grants, transfers, aliens,
enfeoffs, conveys, confirms, warrants, assigns, mortgages, bargains, sells and pledges to Trustee, IN
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TRUST FOREVER, WITH ALL POWERS OF SALE AND STATUTORY RIGHTS, for the benefit and
security of Lender, under and subject to the terms and conditions hereinafter set forth, the following
property, rights, interests and estates now owned, or hereafter acquired, by Borrower {collectively, the

"Property"):

(a) the real property described in Exhibit A attached hereto and made a part hereot
(collectively, the "Land"), together with additional Iands, estates and development rights hereafler
acquired by Borrower for use in connection with the development, ownership or occupancy of such real
property, and all additional lands and estates therein which may, from time to lime, by supplemental
mortgage or otherwise be expressly made subject to the lien of this Security Instrument;

(b) any and all buildings, structures and other improvements now or hereafter erected,
constructed, placed or located on the Land including, without limitation, fixtures, tenements, attachments,
appliances, equipment, building systems, machinery, and other articles now or hereafter attached to or
used in connection with said buildings, structures and other impraovements {collectively, the
“Improvements”), and any and all additions to, substitutions for or replacements of such Improvements
and such Land and all interests, estates or other claims, both in law and equity, which Borrower now has
or may hereafter acquire in the Land or the Improvements, including, without fimitation, all right, titte and
interest now owned or hereafter acquired by Borrower in and {0 any greater estate in the Land or the
improvements;

{c) all easements, tenements, hereditaments, appurienances, rights-of-way and rights now
owned or hereafter acquired by Borrower used or useful in connection with, or located on, under or above
all or any part of, the Land or as a means of access thereto, including, without limitation, all rights
pursuant lo any lrackage agreement; all rights to the nonexclusive use of common drive entries; all oil
and gas and other hydrocarbons; all minerals, crops, timber and other emblements; water, groundwater,
waler rights and shares of stack evidencing the same; any and all right, title and interest of Borrower, now
owned or hereafter acquired, In and 1o any land lying within the right-of-way of any street, open ar
proposed, adjoining the Land; and any and all sidewalks, vaulls, alleys and strips and gores of land
adjacent to or uséd in connection with the Land (collectively, the "Appurtenances™);

d) all leasehold estate, fight, title and interest of Borrower in and to all written and oral
leases, subleases, subtenancies, licenses, franchises, usufrucls, occupancy agreements and other
agreements affecting all or any portion of the Property or the Improvements or the use or occupancy
thereof, now or hereafter existing or entered into, whether bafore or after any proceeding is instituted by
or agains! Borrower under 11 U.S.C. § 101 et seq., as amended (the “Bankruptcy Code™), including,
without imitation, extensions, renewals and subleases (all of the foregoing, individually, a “Lease” and
collectively, “Leases”™), and all rights and claims of any kind that Borrower may have against any tenant
under the Leases or in connection with the termination or rejection of the Leases In a bankruptey or
insolvency proceeding, and all right, title and interest of Borrower thereunder, including, without limitation,

-all cash or securlty deposits, prepaid or advance rentals, and deposils or payments of similar nature

which are hereby specifically assigned, transferred and set over to Lender; including, without limitation, all
rents, royalties, issues, revenues, profits, proceeds, Income and other benefits, including, without
limitation, accounts receivable, of, accruing to or derived from such Leases and from the renting, leasing
or bailment of Improvements and equipment, including, without limitation, any payments made by tenants
under Leases in connection with the termination of any Lease and all oil, gas and other mineral rights,
royalties and profits, whether pald or accruing before or after any proceeding is Insfituted by ar against
Borrower under the Bankruptcy Code {all of the foregoing, collectively, “Rents”), and all procaeds from
the sale or other disposition of the Leases and the right to receive and apply the Rents to the payment of
the Secured Obligations (defined below) and all lease guaranties, letters of credit and any: other
supporting obligation for any of the Leases (collectively, “Lease Guaranties”) given by any guarantor in
conneclion with any of the Leases, and all rights, powers, privileges, oplions and other henefits of
Borrower as lessor under the Leases and beneficiary under Lease Guaranties;

2.

000345

000345

000345



9t€000

(8) - all the estats, interest, right, title, other claim or demand, both in law and in equity,
including, without limitation, claims or demands with respect to the proceeds of and any uneamed
premiums on insurance policies in effect with respect to the Property, which Borrower now has or may
hereafter acquire in the Properly, including, without limitation, the righl to receive and apply the proceeds
of any insurance, judgments or settlements made in ligu theraof, for damage to the Property, and any and
all awards mads for the taking by eminent domain, or by any proceeding of purchase in lieu thereof, of
the whole or any part of the Property, including, without limitation, any awards resulting from a change of
grade of streets and awards for severance damages;

H all goods, chattels, construction materials, furniture, furnishings, equipment, machinery,
apparatus, appliances, and other items of personal property, whether tangible or intangible, of ary kind,
nature or description, whether now owned or hereafter acquirad by Borrower, including, without limitation,
improvements including, without limitation, furnaces, steam boilers, hot water boilers, oil burners, pipes,
radiators, alr conditioning and sprinkling systems, gas and electric fixtures, carpets, rugs, shades,
awnings, screens, elevators, motors, dynamos, cabinets, and all other furnishings, tools, equipment and
machinery, appliances, building supplies, materials, fittings and fixtures of every kind, which is, are or
shall hereafter be located upon, attached, affixed to or used or useful, either directly or indirectly, in
connection with the complete and comfortable use, occupancy and operation of the Property and
Improvemenis, whether or not any of such personal property is now or becomes a Fixture (defined
below), including, without limitation, any and all licenses, permits or franchises used or required in
connection with such use, occupancy or operation, together with any and all additions, replacements or
substitutions thereto, thereof or therefor, as well as the proceeds thereof or therefrom regardless of form
(hereinafter somelimes together referred to as the “Personal Property™; such Personal Propery shall
include, without limitation, all Accounts, Documents, Instruments, Chatte! Paper, Goods, Equipment,
General Intangitles, Fixtures and Inventory, as those terms are defined in the Uniform Commercial Code
of the State where the Property is located);

. (9) all plans and specifications, contracts and subcontracts for the construction of any
Improvements, density rights, bonds, pemmits and other development or use entitlements, licenses,
guarantees, warranties, causes of action, claims, condemnation proceeds, profits, security deposits, ulility
deposits, governmental agency fees and deposits and refunds thereol, refunds of taxes or insurance
premiums, policies, claims, and proceeds of insurance, claims and proceeds arising from condemnation,
vehicles, logether with all present and future attachments, accessions, replacements, additions, products
and proceeds thereof;

(h) alt monies deposited by Bomower, or deposited on behalf of Borrower, with any City,
County, public body or agency, irrigation, sewer or water district or company, and any other body or
agency, for the installation, or to secure the installation, of any utility pertaining to the Property;

(i) all refunds, rebates, reimbursements, reserves, deferred payments, deposits, cost
savings, governmental subsidy payments, governmentally-ragistered credits (such as emissions reduction
credits), other credits, waivers and payments, whether in cash or in kind, due from or payable by (i) any
federal, state, municipal or cther governmental or quasi-governmental agency, authority or district (each,
a “Governmental Agency”) or {li) any insurance or utility company relating to any or all of the Property or
arising out of the satisfaction of any condilions imposed upon or the obtaining of any approvals for the
development or rehabilitation of the Property;

(1]} all refunds, rebates, reimbursements, credits and payments of any kind due from or
payable by any Governmental Agency for any taxes, special taxes, assessments, or similar governmental
of quasi-governmental charges or lavies imposed upon Borrower with respact ta the Property or upon any
or all of the Property or arising out of the satisfaction of any ¢onditions imposed upon or the obtaining of
any approvals for the development or rehabilitation of the Property;
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(k) all monies deposited by Borrower with or for the benefit of Lender pursuant to any
reserve, escrow or cash collateral agreements executed by Borrower in favor of Lender;

{ contract rights, accounts receivable, management agreements, business records;

{m) all of the Borrower's rights and interests as the *Declarant” under the Declaration (defined
below); and

(n) all additions, accessions, replacements, substitutions, proceeds and products of the real
and personal property, tangible and intangible, described herein;

{The Property does not include any equipment, inventory, furniture, furnishings or trade fixtures
owned and supplied by tenants of the Property, except to the extent of Borrower's landlord's llen (if any)
therein, and except as same may become the propetly of Borrower as landlord under the terms of their
respective Leases.) )

FOR THE PURPOSE OF SECURING:

1. repayment of indebtedness in the total principal amount of Twenty Million One Hundred
and Fifty Thousand and.00/100 Dollars ($20,150,000.00) with interest, additicnal Interest, default interest,
late charges, prepayment charges and other sums and charges thereon (the “Loan”), evidenced by that
certain Fixed Rate Note, of even date herewith, and all modifications, extensions, renewals and
replacements theraof or judgments thereon (collectively, the “Note”), executed by Borrower in favor of
Lender, and with a final maturily date of April 11, 2018, the terms of which are hereby Incorporated
herein by reference as though set forth in fuli;

2. the payment of any additional amounts, with interest thereon, that may be hereafter
loaned by Lender to Borrower, which additional loans are evidenced by a promissory note or notes
containing a recitation that this Security Instrument secures the payment of such note ar notes.

3. payment of all sums advanced by Lender, its successors and assigns, or Trustee to

. protect, care for or maintain the Property, or any portion thereof, with interest thereon at the Default Rate

(as defined in the Note) and all sums advanced by Lender or Trustee under the terms of or for the
enforcement of the Loan Documents (defined below), with interest thereon at the Default Rate (as defined
in the Note); :

4, obsarvance, performance and discharge cf every obligation, covenant or agreement of
Borrower contained herein or In the Note;

5. observance, performance and discharge of avery obligation, covenant and agreement of
Borrower contained in any document, instrument or agreement now or hereafter executed by Borrower
which recites that the obligations thereunder are secured by this Security Instrument, including, without
limitation, payment of all cther sums, with interest thereon, which may hereafter be loaned to Borrower, or
its successors or assigns, by Lender, or its successors or assigns, when evidsnced by a promissory note
or notes containing a racitation thal they are secured by this Security Instrument;

6. compliance with and performance of each and every material provision of any declaration
of covenants, conditions and restrictions pertaining to the Property or any portion thereof; and

T. payment and psrformance of all obligations of Borrower arising from any and all existing

and future agreements with Lender which may afford interest rate protection to all or part of the Loan,
when such agreement recites that the obligations thereunder are secured by this Security Instrument,

4.
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(The principal of and the interest on the indebtedness evidenced by the Note; all charges, fees
and other sums as provided in the Loan Documents; and the principal of and interest on any other
Indebtedness secured by this Security Instrument and the performance of all of its obligations set forth in
the Loan Dacuments are referred to herein, collectively, as the "Secured Obligations”)

PROVIDED, HOWEVER, that if the Secured Obligations shall have been paid in cash and
performed in full, then, in such case the Trustee, at Lender's direction, shafl, at the request and expense
of Borrower, salisfy this Instrument and the estate, right, title and interest of the Trustee and Lender in the
Property shall cease, and upon payment to Lender of all costs and expenses incurmred for the preparation
of the release hereinafter referenced and all recording costs if allowed by law, the Trustee and Lender
shall release this Instrument and the lien, operation and effect hereof by proper instrument without
recoursa, covenant or warranty of any nature, express or implied.

The Note, this Security Instrument and any other document or instrument executed by Borrower
in connection with the Loan shall be collectively referred 1o as the "Loan Documents.” All initially
capilalized terms used herein which are defined in the Note shall have the same meaning herein unless
the context otherwise requires.

. TO PROTECT THE SECURITY OF THIS SECURITY INSTRUMENT, BORROWER HEREBY
COVENANTS AND AGREES AS FOLLOWS: \

ARTICLE 1.
COVENANTS AND AGREEMENTS OF BORROWER

1.01  Payment of Secured Obligations, Borrower shall pay and perform as and when due
the Sscured Obligations.

1.02 Performance of Other Obligations; Preservation, Maintenance and Management of
Property. Borrower shall perform, comply with and abide by each and every one of the covenants,
agreements and conditions contained and set forth in the Note and this Security instrument. Borrower:

(a) shall keep the Property in good condition and repair;

(b} shall not remave, demolish or structurally alter any of the Improvements wilhout the prior
written consent of Lender; provided, however, Lender's consent shall not be required in connection with
the making by Borrower of cosmetic and non-structural alterations;

(c) shall complete promptly and In a good and workmanlike manner any Improvement which
may be now or hereafter constructed on the Property and promptly restore in like manner any portion of
the Improvements which may be damaged or desiroyed from any cause whatsoever, and pay when due
all claims for labor performed and materials furnished therefor;

() shall comply with and abide by all laws, ordinances, rules, regulations and orders of
governmental authorities now or hereafter affecting the Property or any pant thereof or requiring any
alterations or improvements to be made thereon, including without limitation, all Environmental Laws (as
defined in Section 1.03 hereof), and the Americans with Disabilities Act;

1G] shall comply with and abide by all of ils obligations under any covenant, condition,
restriction or agreement of record affecting the Proparty;

N shall not commit or parmit any waste or deterioration of the Property;

(g9) shal not allow changes in the use for which all or any pan of the P.roperty is intended;
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h) shall maintain all certificates, licenses and permits necessary to keep the Property
operating in conformity with the use for which all or any part of the Property is intended,

(i) shall not initiate or acquiesce in a change in the zoning classification of the Property
wilhout Lender’s prior written consent;

) shall insure that at all times the Land constitutes one or more separale legal lots
complying with all subdivision ot platting laws, ordinances, rules or regulations appficable to the Property,
or other laws relating to the division or separation of real property,

(k) shall insure that at all times the Land is assessed for real estate lax purposes as one of
more wholly independent tax lot or lots, separate from any adjoining land or improvements not
constituting a part of such lot or lots, and no other land or improvements is assessed and taxed together
with the Property of any portion thereof;

()] shall not abandon the Property, and

(m) shall do any and all other acts which, from the character and use of the Property, may be
reasonably necessary to maintain, protect and preserve the Pioperty and protect the security of Lender.

The Property shall be managed by either: (i) Borrower or a person/entity affiliated with Borrower
approved by Lander for 50 Jong as Borrower or said affiliated person/entity is managing the Property In a
commercially prudent and reascnable manner; or (i) a professional property management company
approved by Lender. Management by said affiliated person/enlity or professional property management
company (in either case, the “Property Manager®) shall be pursuant to a written agreement approved in
form and substance acceptable to Lender (the *Management Agreement’). In no event shall any
manager be removed or replaced or the terms of any Management Agreement modified or amended
without the prior written consent of Lender. Notwithstanding the provisions of any Management
Agreement or any other agreement now or hereafter existing or entered into (together with any and all
extensions, renewals, substilutions, replacements, amendments, modifications and/or restatements
thereof, the “Management Agreements”) to the contrary, Borrower shall not pay any Property Manager,
nor shall any Property Manager accept, total management fees (l.e., on-site and off-site management
fees or other compensation, whether monetary or nonmonetary) {(collectively, “Management Fees") in
excess of three percent (3.0%) of the effective gross income from the Properly per year, nor shall such
Management Fees be payable in advance of receipt of such income, The Management Agreements and
all of the rights and interests thereunder including, without limitation, the rights to Management Fees are
and at all times will be subject and subordinate to the Loan and the Loan Documents and to any
renewals, extensions, modifications, assignments, replacements, or consolidations thereof, and the
tights, privileges and powers of Lender hereunder and thereunder. Such subordination shall be seif-
operative and no further Instrumant shall be required to effect such subordination, but Borrower agrees to
execute and deliver, and to cause sny Property Manager to execute and deliver, any instrument which
Lender may daem necessary or appropriate to confirm such subordination. Such subardination means,
among other things, that Management Fees shall not be paid or accepted unless all current expenses
attributable to the ownership and operation of the Property, including, without limitation, current expenses
refating ta Borrower's liabilities and obligations with respect to the Loan and the Loan Documents
{collectively, “Operating Expenses"”), have been paid. In the event (x) of any Event of Default (defined
below) under the Loan Documents or under any Management Agreement then in effect, which default is
not cured within any applicable grace or cure period, {y) the debt service coverage ratio applicable to the
Property is less than 1.00 to 1.00 for the twelve (12) month period immediately preceding the calculation,
or (2) of the bankruptey or Insolvancy of the manager, or Borrowar, if the Property Manager is affiliated
with Borrower, Lender shall have the right to immediately terminate, or to direct Borrower to immaediately
terminate, such Management Agreement and 1o retain, or fo direct Borrower to retain, a new
management agent approved by Lender. All Rents generated by or darived from the Property shall first
be utilized solely for Operating Expenses, and none of the Rents generaled by or derived from the
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Property shall be diverted by Borrower and ulilized for any other purpose unless all such Operaling
Expenses have been fully paid and satisfied,

.1.03  Hazardous Waste. Borrower at all times shall keep the Property and groundwater of the
Propenty free of Hazardous Substances {definad below). Borrower shall not permit its tenants or any third
party to enter the Proparty to use, generate, manufacture, store, release, threaten releass, or dispose of
Hazardous Substances in, on or about the Property; provided, however, that Borrower may pemnit
reasenable incidental use and storage of Hazardous Substances on the Property provided that such use
and storage complies with the following; {a) such use and storage shall be limited to customary supplies
which are norma! incidents of the ownership and management of real property which is similar to the
Property (“Parmitted Uses"); (b) no such products or supplies create any risk of harm to persons of
property, including, without limitation, the Property; and (c) all such products and supplies are used and
stored in strict compliance with all applicable Environmental Laws {defined below). Borrower shall give
Lendar prompt written notice of any clalm by any person, entity, or governmental agency that a violation
of Environmenta! Laws has occurred with respect to all or any portion of the Property, or that a release or
disposal of Hazardous Substances has occurred on the Property (except Permitled Uses as may be
permitted pursuant to the preceding sentence), or that Hazardous Substances are present at the Property
or otherwise affect the Property (except Permitted Uses). Borrower, through its professional engineers
and at its cost, shall promptly and thoroughly investigate suspected Hazardous Substances
contamination of the Property and shall provide to Lender a detalled description of the investigation, and
any capies of reports at Barrower's expense, Borrower shall forthwith remove, repair, clean up, and/or
detoxify any Hazardous Subsiances from the Properly, to the extent that the presence andlor
maintenance of such Hazardous Substances In, on or about the Property constitutes a violation of any
federal, state or local law, ordinance, order, decree or regulation now or hereafter in effect and applicable
to Borrower or the Property, and whether or not Borrower was responsible for the existence of the
Hazardous Substances in, on or about the Property. “Hazardous Substances® shall mean (i) any
chemical, compound, material, mixture or substance that is now or hereafter defined or listed in, or
otherwise classified pursuant 10, any Environmental Laws as a “hazardous substance,” “hazardous
material,” “hazardous waste," “extremely hazardous waste,” “acutely hazardous waste,” “radioactive
waste,” “infectious waste,” “biohazardous waste,” “toxic substance,” “poliutant,” “toxic pollutant,” and
‘contaminant,” as well as any formulation not mentioned herein intended to define, list, or classify
substances by reason of deleterious properties such as ignitability, corrosivity, reactivity, carcinogenicity,
toxicity, reproductive toxicity, “EP toxicity,” or “TCLP toxicity”; {ii) petroleum, natural gas, natural gas
liquids, liquefied natural gas, synthetic gas usable for fuel (or mixtures of natural gas and such synthetic
gas) and ash produced by a resource recovery facility utilizing a municipal solid waste stream, and driling
fluids, produced waters and other wastes associated with the exploration, development or production of
crude oil, natural gas, or geothermal resources; (lii) asbestos in any form; (iv) urea formaldehyda foam
insulation; (v) palychlorinated biphenyls (PCBs); (vi) radom; (vii) any other chemical, malterial, or
substance which Is (because of Its quantity, concentration, or physical or chemical characteristics) limited
or regulated for health and safety reasons by any governmental authority, or which poses a significant
present or potential hazard 1o human health and safety or to the environment if released inta the
workplace or the environment; (vili) any “Hazardous Substance” or terms of similar import as defined in
the State where Property is located or substances otherwise regulated or controlled in such State
because of concerns for health, safety and/or property, and (ix) lead-based paint. “Environmeantal Laws®
means any and all requirements of courts (including, without limltation, state courts whose decisions may
be based on the common law of the aforementioned State) or governmental autherities relating to health,
safety, the environment or to any Hazardous Subslances, including, without limitation, the
Comprehensive Environmental Response, Compensation, and Liability Act (“*CERCLA"), the Resource
Conservation and Recovery Act (“RCRA"), the Hazardous Substances Transportation Act, the Toxic
Substances Control Act, the Clean Watar Act, the Endangered Species Act, the Clean Alr Act, the
Occupational Safaty and Health Act and all similar federal, state and local environmental slatutes,
ordinances, and the rules, regulations, orders, decrees and guldance documents related therelo, whether
any of the foregoing shall nol exist or shall hereafter be enacted, decided, promuigated or published.
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Borrower represents and warrants to Lender that to the best of Borrower's knowledge, excepl as
set forth in that certain environmental site assessment delivered to Lender in connection with the Loan
(the “Environmental Report"): (A} during the period of Barrower's ownership of the Property: (1) there has
been no use, generation, manufacture, storage, ireatment, disposal, discharge, release, or threatened
release of any Hazardous Substances by any person on or around the Property except Permitted Uses;

and (2) there have been no Hazardous Substances transperied over or through the Property except in

connection with Permitled Uses; (B) after diligent inquiry, Borrower has no knowledge of, or reason to
believe that there has been: any use generation, manufacture, storage, treatment, disposal, release, or
threatened release of any Hazardous Substance, hazardous waste or other waste by any prior owners or
prior occupants of the Property or by any third parties onto the Properly: or any actual or threatened
litigation or claims of any kind by any person relating to these matters; (C) no Hazardous Substances in
excess of permitted levels or reportable quantities under applicable Environmental Laws are present in or
about the Praperty or any nearby real properly that could migrate to the Property; (D) no underground
storage tanks of any kind are or have ever been located in or about the Property; (E) the Property and all
operations and aclivities at, and the use and occupancy of, the Properly, comply with all applicable
Environmental Laws; (F) Borrower and every person currently having an interest in or conducting
operations on the Property has complied with, and is now in sirict compliance with, every permit, license,
and approval required by all applicable Environmental Laws for all activities and operations at, and the
use and occupancy of, the Property;, and (G) there are no claims related to Hazardous Substances
pending or threatened with regard to the Property or against Borrower of any Indemnitor other than
Borrower (individually or collectively, “Indemnitor”) under the Enviranmental lndemnity (as hereinafter
defined). Borrower represents and warrants thal, to the best of Borrower's knowledge, any written
disclosure submitied by or on behalf of Borrower 10 Lender concerning any release or threatened release,
past or present compliance by Borrower, or any other persan of any Environmentat Laws applicable to the
Property, and any environmental concerns relaling to the Properly, was true and complete when
submitted and continues to be true and complete as of the date of this Security Instrument,

Borrower (1) releases and waives any future ¢laims against Lender for indemnity or contribution
in the evenlt Borrower becomes liable for cleanup or other costs under any Environmental Laws or under
any Hazardous Substances-related claim; (2) shall reimburse Lender, on demand, for all costs and
expenses incurred by Lender in connection with any review, approval, consent, or inspection relating to
the environmental provisions In this Security Instrument together with interest, after demand, at the
highest rate permitted under applicable law; and (3) shal! indemnify, defend, and hold Lender and Trustee
harmless from and against all losses, costs, claims, damages, penalties, liabllities, causes of action,
judgments, court costs, aftorneys’ fees and other legal expenses, costs of evidence of title, cosl of
evidence of value, and other expenses (collectively, "Expenses”), including, without limitation, any
Expenses incurred or accruing after the foreclosure of the lien of this Security Instrument, which either
may suffer or incur and which directly or indirectly arise out of or are In any way connected with the
breach of any environmental provision elther in this Security Instrument or In any Loan Document or as a
consequence of any release or threatened releass or the presence, use, generation, manufacture,
storage, disposal, transportation, release, or threatened release of any Hazardous Substances on or
about the Property caused or permitted by Borrower, any prior owner or operator of the Property, any
adjoining landowner or any other party, including, without limitation, the cost of any required or necessary
monitoring, investigation, repair, cleanup, remedy, or detoxification of any Hazardous Substances and
the preparation of any closure, remedial action, or other required plans, whether that action Is required or
necessary by reason of acts or omissions oceurring prior to or following the recordation of this Security
Instrument. Borrower's obligations will survive the salisfaction, release, or cancellation of the Loan, the
release and reconveyance or parial release and reconveyance of this Security Instrument, and the
foreclosure of the lien of this Security Instrument or deed in fieu thereof. Notwithstanding anything in this
paragraph to the contrary, this paragraph shall not apply to the Introduction and initial release of
Hazardous Substances on the Property from and after the date that Lender acquires title to the Property
through foreclosure or a deed in lleu of foreclosure (the “Transfer Date"); provided, however, Borrower
shall bear the burden of proof that the introduction and initial release of such Hazardous Substances: (i)
occurred subsequent to the Transfer Date, (i) did not occur as the result of any act or omission of
Borrower or its agents, and (iif) did not occur as a result of a continuing leaching, seeping, migration or
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release of any Hazardous Substances introduced prior to the Transfer Date in, on, under or near the
Property. '

To the extent permitied by applicable law, Lender or its agents, representatives, and employees
may waive its lien against the Property or any portion of it, including, without limitation, the Improvements
and the Personal Property, to the extent that the Property is found to be environmentally impaired and to
exercise all rights and remadies of an unsecured creditor against Borrower and all of Borrower's assets
and property for the recovery of any deficiency and environmental costs, including, without limitation,
secking an attachment order. Borrower will have the burden of proving that Borrower or any related pary
{or an affiliate or agent of Borrower or any related party) was not in any way negligent in permilting the
release or threatened release of the Hazardous Substances,

Anything contained in this Security Instrument or in the Loan Documents to the contrary
notwithstanding, the Expenses will be exceptians to any nonrecourse or exculpatory provision of the Loan
Documents, and Borrower will be fully and personally liable for the Expenses. That liability will not be
limited to the ariginal principal amount of the obligations secured by this Security Instrument, and
Borrower's obligations will survive the foreclosure, deed in lieu of foreclosure, release, reconveyance, or
any other transfer of the Preperty or this Security Instrument. For the purposes of any action brought
under this subsection, Borrower walves the defense of laches and any applicable stalute of limitations.

Lender and any other persan or entity designated by Lender, Including, without limitation, any
representative of 3 governmental entity, and any environmental consultant, and any receiver appointed by
any court of competent jurisdiction, shall have the right, but not the obligation, to enter upon the Property
at all reasonable times to assess any and ali aspects of the environmental condition of the Property and
ils use, including, without limitation, conducting any environmental assessment or audit (the scope of
which shall be determined by Lender) and taking samples of soil, groundwater or other water, air, or
building materials, and conducling other invasive testing. Borrower shall cooperate with and provide
access to Lender and any such person or enlity designated by Lender.

If recommended by the Environmental Repart or any other environmental assessment or audit of
the Property, Borrower shall establish and comply with an operations and maintenance program with
respect to the Property, in form and substance reasonably acceptable to Lender, prepared by an
environmental consultant reasonably acceptable to Lender, which program shall address any asbestos
containing material or lead based paint that may now or in the future be detected at or on the Property.
Without limiting the generality of the preceding sentence, Lender may require {1) periodic notices or
reports to Lender in form, substance and at such intervals as Lender may specify, (2) an amendment to
such operations and maintenance program to address changing circumstances, laws or other matiers,
(3) at Borrower's sole expense, supplemental examination of the Property by consultants specified by
Lender, (4) access to the Property by Lender, its agents or servicer, to review and assess the
environmental condition of the Properly and Borrower's compliance with any operations and maintenance
program, and (5) variation of the operations and maintenance program in response to the reports
provided by any such consultants,

1.04 Funds for Taxes, Insurance and Other Charges. Subject to applicable law or t0 a
written waiver by Lender, Boffower shall pay to Lender, on the day monthly instaliments of principal and
interast are payable under the Note {or on another day designated in writing by Lender) until the Note is
paid in full, a sum (herein “Impounds”) equal to one-twelfth (1/12) of: (a) all real properly taxes and
assessments (general and special), and all other taxes and assessments of any kind or nature
whatsoever, including, without limitation, nongovernmental levies or assessments such as maintenance
charges, levies or charges resulting from covenants, conditions and restrictions affecting the Propenty,
which are asseased or imposed upon the Property or any portion of it, or become due and payable, and
which create, may create or appear to create a lien upon the Property, or any parl thereof, or upon any
person, property, equipment or other facility used in the operation or maintenance thereof, or eny tax or
assessment on the Property, or any portion of it, in lieu thereof or in addition thereto, or any license fee,
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fax or assessment imposed on Lender and measused by or based in whole or in part upon the smount of
the outstanding Secured Obligations (collectively, "Taxes"); (b} the yearly premium installments for fire
and other hazard insurance, rent loss insurance, commercial general liability insurance and such other
insurance covering the Property as Lender may require pursuant to Section 1.07 hereof (collectively,
“Insurance Premiums”); and (c} if this Securily Instrument is on a leasehold, the yearly fixed ground rent,
if any, under any ground lease affecting the Property or any portion thereof, all as reasonably estimated
initially and from time to time by Lender on the basis of assessments and bills and reasonable estimates
thereof. Lender may require Borrower to pay 1o Lender, in advance, such other Impounds for other taxes,
charges, premiums, assessments and impositions in connegtion with Borrower or the Propeny which
Lender shall reasonably deem necessary to protect Lender's interests {collectively “Other Impositions”),
(The Taxes, Insurance Premiums, Other Impositions, and other items for which Lender is authorized to
collect Impounds hereunder are referred to collectively as “Impositions”.) Unless otherwise provided by
applicable law, Lender may require Impounds for Other Impositions to be paid by Borrower in a lump sum
or in periodic installments, at Lender's oplion. Any waiver by Lender of a requirement that Borrower pays
such impounds may be revoked by Lender at any time upon notice in writing to Borrower.

Lender shall apply the Impounds to pay such Impositions so long as Borrower is not in breach of
such rates, ground rent, Taxes, assessments, Insurance Premiums and Other Impositions and so long as
Borrower is not in breach of any covenant or agreement In this Security Instrument. Lender shall make
no charge to Borrower for holding and applying the Impounds, annually analyzing such accounts, or for
verifying and complling said assessments and bills, unless Lender pays Barrower interest, earnings or
prefits on the Impounds and applicable law permits Lender to make such a charge. If requested by
Lender, Borrower shall cause to be fumished to Lender a tax reporting service contract covering the
Property of the type, duration and with a company satisfactory to Lender. Unless applicable law requires
interest, earnings or profits to be paid, Lender shall not be required to pay Borrower any interest, eamnings
or profits on the Impounds. Lender shall give to Borrower, without charge, an annual accounting of the
impounds, showing credits and debits to the Impounds and the purpose for which each debit to the
Impounds was made. The Impounds are pledged as additional security for all sums secured by this
Security Instrument,

If the Impounds held by Lender at the time of the annual accounting thereof exceed the amounts
deemed necessary by Lender to provide for the payment of such Impasitions, as they fall due, or exceed
the amounts permitted to be held by applicable law, if no Event of Default is in effect under any of the
Loan Documents, Lender shall credit such excess Impounds on the next monthly installment or
installments of Impounds due. If at any time the amount of the Impounds held by Lender shall be less
than is sufficient to pay such Impositions as they fall due, Borrower shail pay lo Lender the amount
necessary to make up the deficlency within thity (30) days after notice from Lender to Borrower
requesting payment thereof.

Upon the occurrence of any Event of Default under any of the Loan Documents or Borrower's
breach of any covenant or agreamant of Borrower in this Securlty Instrument, Lender may apply, in any
amount and in any order as Lender shall determine, any impounds heid by Lender at the time of
application, (i) to pay Impositions which are now or will hareafter become due, or (i) as a credit against
the sums secured by this Security Instrument. Upon payment in full of all sums secured by this Security
Instrument or upon Defeasance (as defined in the Note, if so defined), t.ender shall promptly refund to
Borrower any Impaunds held by Lender.

1.05 Application of Payments. Unless applicable law provides otherwise, afl payments
received by Lender from Borrower under the Note or this Security Instrument shall be applied by Lender
in the folfowing order of priority: (i) to interest payabie on the Note; (ii) fo principal due on the Note; (fi) to
Interest payable on advances made pursuant o Section 1.14 hereof; (iv) to principal of advances made
pursuant to Section 1.14 hereof; (v) to amounts payable to Lender by Borrower under Section 1.04
hereof, and (vi) any other sums secured by this Security Instrument in such order as Lender, at Lender’s
option, may determine; provided, however, that Lender may, at Lender's option, apply any sums payabie
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pursuant to Seclion 1.14 hereof prior to interest on and principal of the Note, but such application shall
not otherwise affect the order of priarity of applicalion specified in this Section 1.05.

1,06 Charges; Liens. Uniess Lender shall be collecting (and Borrower shall have paid as
required) Impounds pursuant to Section 1.04 above, Borrower shall pay, at Borrower's cost and expense,
all Impositions attributable to the Properly, the Note, this Security Instrument, or any part thereof or
interest therein by Borrower making or causing to be made payment, when due, directly to the payee
thereof, or in such other manner as Lender may designate in writing. Borrower shall promptly fumish to
Lender all notices of amounts due under this Section 1.08, and if Borrower shall make payment directly,
Borrower shall promptly fumish to Lender receipts evidencing such payments. Borrower shali pay and
promptly discharge, at Borrower's cost and expense, all liens, encumbrances and charges upon, and the
claims of all persons supplying labor or materials to or in connection with, the Property, or any part
thereof or interest therein, without regard to whether such lien, encumbrance, charge ar claim {in each
case a “Claim") is or may be senior and superior to, equal with or junior and inferior to the lien of this
Security Instrument. If Borrower shal! fail 1o pay, remove and discharge any such lien, encumbrance,
charge or claim, then in addition to any other right or remedy of Lender, Lender may, but shall not be
obligated to, discharge the same, either by paying the amount claimed to be due or by procuring the
discharge of such lien, encumbrance, charge or claim by depositing in a court a2 bond or the amount
claimed or otherwise giving security for such claim, or by procuring such discharge in such manner as is
or may be prescribad by law. Borrower shall, immediately upon demand therefor by Lender, pay to
Lender an amount equal to all costs and expenses incurred by Lender in connection with the exercise by
Lender of the foregoing right to discharge any such lien, encumbrance, charge or claim, together with
interest thereon from the date of such expenditure at the Default Rate. Notwithstanding the foregoing,
Barrower may contest any Clalm by appropriate proceedings duly instituted and diligently prosecuted at
Borrower's expense, Borrower shall not be obligated to pay any Claim, and Lender shall not have the
right to discharge any Claim pursuant fo the provisions above, while such contest is pending ff the
Property is not thereby subjected to imminent loss or forfeiture and (if Borrower has not provided
avidence that it has paid the amount of such Claim or by procuring the discharge of such Claim by

.depositing in a court a bond or the amount claimed or otherwise giving security for such Claim, or by

procuring such discharge or bond in such manner as Is or may be prescribed by law) it deposits one
hundred fifty percent (150%) of the amount of such Clalm with the Lender or provides other security
satisfactory to the Lender in its sole discretion,

Borrower shall give Lender prompt writlen notice of (a) the proposed creation of any county,
municipal, quasi-governmental or other improvement or special district of any nature or (b) eny action in
respect to such district, which may affect the Property, including, without limitation, any proposed service
plan or modification of such plan, proposed organization of such district and election in regard to such
organization, the proposed issuance of bonds by such district and election in regard to such issuance and
tha proposed inclusion of the Property in any such district, and Borrower shall not cansent to the creation
of any such district or any such action In respect to such district without the prior written consent of
Lender, which consent shall not be unreasonably withheld,

1.07  Required Insurance; Delivery of Policies. Borrower shal! al all times provide, maintain
and keep in force or cause to be providad, maintained and kept in force, at no expense to Trustee or
Lender, policies of insurance In form and amounts, covering such casualties, fisks, perils, fiabiliies and
other hazards as provided below. All such insurance policies shall be written by a company or companies
authorized and admitted to (ssue insurance in the State where the Property is located and having a rating
of A2 or better for ratings by Moody's Investors Sarvice, Inc., or A or betler for ratings by Fitch Investors
Service, L.P. or Standard & Poor’s Ralings Services.

(a) Borrower shall initially maintain, until Lender shall otherwise indicate In writing, the
following insurance;
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&) Property Insurance. Borrower, at its sole cost and expense, shall keep all
Improvements, boilers and machinery, and all other Perscnal Property of Borrower now or hereafter
siluated on the Property insured during the term of this Security Instrumenl against loss or damage by fire
and against loss or damage by other risks now embraced by "Special Form™ or “All Risk" coverage, so
called, (including without limitation, riot and civil commotion, vandalism, malicious mischief, water, fire,
burglary and theft) without any exclusion for terrorism, boiler and machinery coverage (if applicabla), flood
and/or earthquake insurance (if applicable} all as may be required by Lender, in amounts at all times
sufficient to prevent Lender from becoming a co-Iinsurer within the terms of the applicable policies and
under applicable insurance law, providing for deductibies (not to exceed the lasser of 1% of the face
amount of any such policy or $10,000), maintained in an amount not less than 100% of the full
replacement cost of the Improvements and betierments and Personal Property (equivalent to the
insurable value of the Improvements and Personal Property as determined by an appraisal acceptable to
Lender), on an agreed amount basis, without deduction for depreciation and without reference to co-
insurance (an insurance to value provision is not permitted in the policy).

(2) Liabllity insurance. Borrower shall also provide commerclal general liability
insurance, on the so-called “occurrence” form naming Lender as an additional insured, including personat
injury, death and property damage liability, and against any and all claims, including all legal liability to the
extent insurable and imposed upon Lender and alt court costs and legal fees and expenses, in an amount
not less than One Million Dollars ($1,000,000), combined single limit policy, Two Million Dollars
($2,000,000) in the aggregate, for personal injury and property damags, to be without a deductible.

(3) Business Income Insurance. “Business incomg® and/or ‘rental income"
insurance, each naming Lender as loss payee, In an amount sufficient to avoid any co insurance penaity
and to provide proceeds which will cover a period of not less than twelve (12) months from the date of
casually or loss; the term “rental income” shall mean the sum of {A) the \otal then ascerlainable Rents
payable under the Leases (defined below) and (B) the total ascertainable smount of all other amounts to
be received by Borrower from third parties which are the legal obligation of the tenants under such
Leases, reduced to the extent such amounts would not be received because of operating expenses not
incurred during a period of non occupancy of that portion of the Property then not being occupied.

(4) Filood Insurance. If the Property is now, or hereafter becomes, situated in a
federally designated special flood hazard area, then Borrower shall obtain and maintain at all times
thereafter, a policy of flood insurance in such amount ag Lender may, from tirme to time require, and shall
otharwise comply with the requirements of the National Flood Insurance Program. A Life of Loan Flood
Hazard Certificate shall be provided to Lender identifying the Flood Hazard Zone in which the Property Is
situated.

(5) Law and Ordinance Insurance. If any of the Improvements or the use of the
Property shall at any time constitute a legal non-conforming structure or use, Borrower shail obtain an
"Ordinance or Law Coverage"” or "Enforcement” endorsement, which shall include coverage for (A) loss of
value {in an amount no less than 100% of the full replacement cost of the Improvements), (B) demolition
and debris removal costs (in an amount not less than 15% of the policy limit or insured value), and (C)
increased costs of construction (in an amount not less than 15% of the policy limit or insured value).

(6) Builder’'s Risk Insurance. At all times during which, structural construction,
repairs or alterations are being made with respect to the Improvements, Borrower shall also maintain (A}
owner's contingent or protective liabllity insurance covering claims not covered by or under the terms or
provisions of the above-mentioned commercial general liabitity insurance policy; and (B) the insurance
provided for in subsection (1) abave written in a so-called builder's risk completed value form {(w) on a
non-reporting basis, (x) against all risks insured against pursuant to the first sentence of this paragraph,
{y) including permission to occupy the Property, and (z) with an Agreed Amount endorsement waiving co-
Insurance provisions.
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(7} Workers' Compensation Insurance, If Borrower has employees, Borrower
shall also maintain workers' compensation, subject to the statutory limits of the slate where the Property
is located, and employer's liability insurance with a limit of at least $1,000,000 per accident and per
disease per employee, with respect to any wark or operations on or about the Property.

(b} The original policy or policies and renewals thereof (or, at the sole option of Lender,
duplicate originals or certified copies thereof), together with receipts evidencing payment of the premium
therefor, shall be deposited with Lender, and Borrower hereby assigns to Lender the proceeds of such
policy ar policies as additlonal security for the Secured Obligations. Not more than forty-five (45) days
after closing the Loan, Borrower shall deliver lo Lender the original policy or policies (or, at the sole option
of Lender, duplicate originals or certified copies thereof), Such insurance may be provided in one policy
or separate policies for hazard insurance, rental or business income insurance, general liability,
earthquake, environmental or flood (or other special parils) insurance. Each such policy of insurance
shall contain a non-contributing loss payable clause and a mortgagee clause in favor of and in form
acceptable to Lender for policies referred to under subsections 1.07{a)(1), (3}, (4). (§), and (8), and
naming Lender as an addilional insured for policies referred to under subsections 1.07(a) (2) and {7), and
shall provide for not less than thirty {30) days prior written notice to Leader of any intent to madify, cancel,
or terminate the policy or policies or the expiration of such policies of insurance, and must include a
Lenders Loss Payable endorsement, and such other endorsemants as required by Lender, including a
replacement cast endorsement and agreed amount endorsement. {f the insurance required under this
Section 1.07 or any portion thereof is maintained pursuant to a blanket policy, Borrower shall furnish to
Lender a certified copy of such policy, together with an original Evidence of Insurance (Acord Form 28)
indicating that Lender (and its successors and/or assigns) is an insured under such policy in regard to the
Property and showing the amount of coverage apportioned to the Property which coverage shali be in an
amount sufficient to satisfy the requirements hereof. Not less than thirty (30) days prior to the expiration
dates of each policy required of Borrower hereunder, Borrower will deliver to Lender a renewal policy or
policies marked “premium paid® or accompanied by other evidence of payment and renewal satisfactory
to Lender; and in the event of foreclosure of this Security Instrument, any purchaser or purchasers of the
Property shall succeed to all rights of Borrower, including, without limitation, any rights {0 uneamed
premiums, in and 1o all insurance policles assigned and delivered to Lender pursuant te the provisions of
this Section 1.07.

(©) Notwithstanding the foregoing, at any time while any amounts remain cutstanding under
the Loan, upon the written request of Lender, Borrower shall be raquired to maintain such insurance as
may from time to time be required under Lender's then current underwriting guidelines.

1.08 Payment of Premlums. If Lender shall collect and Borrower shall pay in full Impounds
for premiums in accordance with the provisions of Section 1.04 above, Botrowaer shall be deemed to have
“paid” tha premiums for the purposes of this Section 1.08. In the event Barrower fails to provide, maintain,
keep in force or deliver to Lender the policies of insurance required by this Security Instrument or by any
Loan Decument, Lender may (bul shall have no obligation to) proctire such insurance or single-interest
insurance for such risks covering Lender’s interest, and Borrower will pay all premiums thereon and
reimburse Lender for all amounts paid or incurred by Lender in connection therewith promptly upon
demand by Lender, and until such payment is made by Borrowar, the amount of all such premiums shall
be added to the principal amount of the Loan and shall bear interest at the Default Rate.

1.09 Casualtles; Insurance and Condemnation Proceeds. In the event of a casualty or a
taking by eminent domain, the following provisions shall apply In connection with the Restoration (defined
below) of the Property:

() If the Property shall be damaged or destroyed, in whole or in parl, by fire or other
casualty, or if the Property or any portion thereof is taken In any condemnation or eminent domain
proceeding, Borrawer shall give prompt nolice of such damage or taking to Lender and shall promptly
commence and diligently prosecute the completion of the repair and restoration of the Property as nearly
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as possible to the condition the Property was in immediately prior to such fire or other casualty or taking,
with such altarations as may be approved by Lender (the “Restoration”).

(b) The term “Net Proceeds” for purposes of this Section 1.09 shall mean: (i) the net amount
of all insurance proceeds under the policies carried pursuant to Section 1.07 hereof as a result of such
damage or destruction, after deduction of Lender's reasonable costs and expenses (including, without
limitation, attorneys' feas), if any, in collecting the same, or (i} the net amount of all awards and payments
received by Lender with respect to a taking referenced in Section 1.17 hereof, after deduction of Lender's
reasonable costs and expenses (including, without limitalion, attorneys’ fees), if any, in collecting the
same, whichaver the case may be. If (i) the Net Proceeds do not exceed $500,000 (the “Net Proceeds
Availability Threshold”); (ii)the costs of completing the Restoration as reasonably estimaled by
Borrower shall be less than ar equal to the Net Proceeds; (iii) no Event of Defaull exists under the Note,
this Security Instrument or any of the other Loan Documents; (iv) the Property and the use thereof after
the Restoration will be in compliance with, and permitted under, all applicable zoning laws, ordinances
rules and regulations {including, without limilation, iaws relating to legal nonconforming siructures or uses
and all applicable Environmental Laws; (v) (A) if the Net Proceeds are insurance proceeds, less than
twenty-five percent (25%) of the total floor area of the Improvements has been damaged or dastroyed, or
rendered unusable as a result of such fire or other casualty; or (B) if the Net Proceeds are condemnation
awards, less than 25% of the Property Is taken, such Property that is taken is located along the perimeter
or periphery of the Property, no portion of the Improvements is located on such Property, and such taking
does not materially impair access o the Property; and (vi) Lender shall be satisfied thal any operating
deficits, including, without limitation, all scheduled payments of principal and interest under the Note
which wilt be incurred with respect to the Property as a result of the occurrence of any such fire or other
casualty or taking, whichever the case may be, will be covered out of (1) the Net Proceeds, or (2) other
funds of Barrower, then the Net Proceeds will be disbursed directly to Borrower for Restoration,

() i the Net Proceeds are greater than the Net Proceeds Availabilily Threshold, such Net
Proceeds shall, subject to the provisions of the Leases that are superior to the lien of this Security
Instrument or with respect to which subordination and non-disturbance agreements binding upon Lender
have been antered into and such subordination and non-disturbance agreements apply to the deposits of
Net Proceeds, ba forthwith paid to Lender to be held by Lender in a segregated account to be made
avallable to Borrower for the Restoration in accordance with the provisions of this Subsection 1.09{c).

The Net Praceeds held by Lender pursuant to Subsection 1.09(c) hereof shall be made
available to Borrower for payment or reimbursement of Borrower's expanses in connection with the
Restoration, subject to the following conditions:

(1) no Event of Default exists under the Nots, this Security Instrument or any of the
other Loan Documents;

(2) Lender shall, within a reasonable period of time prior to a request for an initial
dishursement, be furnished with an eslimate of the cost of the Restoration accompanied by an
independent architect's opinion based on due professional investigation as to such costs and appropriate
plans and specifications for the Restoration, such plans and specifications and cost estimates to be
subject to Lender's approval, not to be unreasonably withheld or delayed;

(3) the Net Proceeds, together with any cash or cash equivalent deposited by
Bortrower with Lender, are sufficient to cover the cost of the Restoration: as such costs are cerlified by the
independent architect;

4) Net Proceeds are less than the outstanding principal balance of the Note;

(5) (A) if the Net Proceeds are insurance proceeds, less than sixty percent (60%) of
the total floor area of the Improvements has been damaged or destroyed, or rendered unusable 8s a
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result of such fire or other casuaity; or (B) if the Net Proceeds are condemnation awards, less than 25%
of the Property is taken, such Property that is taken is localed along the perimeter or periphery of the
Property, no partion of the Improvements is located on such Property and such taking does not materially
impair access to the Property;

(6) Lender shall be satisfied that any operating deficits, including, without limitation,
all scheduled payments of principal and interast under the Note which will be incurred with respect to the
Property as a result of the occurrence of any such fire or other casualty or taking, whichever the case
may be, will be covered out of (1) the Net Proceeds, or (2) other funds of Botrower;

{7) Lender shall be satisfied that, upon completion of the Restoration, the gross cash
flow and the net cash flow of the Property will be restored to a level sufficient to cover all carrying costs
and operating expenses of the Property, including, without limitation, debt service on the Note at a
coverage ratio (after deducting all required reserves as required by Lender from net operating income) of
al least 1.20 to 1.0, which coverage ratio shall be determined by Lender on the basis of the Applicabte
Interest Rate (as defined in the Note);

' 8) the Restoration can reasonably be completed on or before the earliest 1o occur of
(A) six (6) months prior to the Maturity Date (defined in the Note), (B) the earliest date required for such
completion under the terms of any Major Leases (defined below) and (C) such time as may be required
under applicable zaning law, ordinance rule ar regulation in order to repair and restore the Property lo as
nearly as possible the condition it was in immediately prior to such fire or other casualty or to such taking,
as applicable:

- (9) the Property and use thereof after the Restoration will be in compliance with, and
permitted under, all applicable zoning laws, ordinances, rules and regulations including, without limitation,
laws relating to legal nonconforming structures or uses and all applicable Environmental Laws; and

(10)  each Major Lease In effect as of the date of the occurrence of such fire or other
casualty shall remain in ful) force and effect during and after the completion of the Restoration without
abatement of rent beyond the time required for Restoration.

For purposes hereof, the term *Major Lease” shall mean (i) any Lease which (A) provides for rental
income representing ten percent (10%) or more of the total rental income for the Property, (B) coversten
percent (10%) or more of the total space at the Property, in the aggregate, or (C) provides for a lease
term of more than ten (10) years including options to renew and (ii) any instrumenl guaranteeing or
providing credit support for any Major Lease,

(d) The Net Proceeds held by Lender until disbursed in accordance with the provisions of
this Section 1.09 shall constitute additional security for the Secured Obligations. If Borrower is entitled to
Net Proceeds pursuant to the terms hereof, the Net Proceeds (other than the Net Proceeds paid under
the policy described in Section 1,07(a)(3) hereof for loss of rents or business interruption) shall ba
disbursed by Lender to, or as directed by, Borrower, in an amount equal to the costs actually incured
from time to time for work in place as part of the Restoration less customary retainage from time to lime
during the course of the Restoration, not more frequently than once per month, upon receipt of evidence
satisfactory to Lender that (A) all materials installed and work and labor performed {except o the extent
that they are to be paid for out of the requested dishursament) in connection with the Restoration have
been paid for in full, and (B) there exist no notices of pendency, stop orders, mechanic's or materiaiman's
liens or notices of intention to file the same, or any other liens or encumbrances of any nature whatsoaver
on the Property arising out of the Restoration which have not either been fully bonded and discharged of
record or in the alternative fully insured to the satisfaction of Lender by the title company insuring the lien
of this Security Instrument. The Net Proceeds paid under the policy described in Section 1.07{a)(3) shail
be disbursed by Lender to pay for debt service under the Loan, to pay other expensas incurred by
Borrower in connection with the ownership and operation of the Property, and the remainder theraof, to,
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