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Michael F. Lynch 
Nevada Bar No. 8555 
LEWIS AND ROCA LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
Telephone: 702-949-8200 
Facsimile: 702-949-8398 
mlynch@lrlaw.com 

Attorney for Plaintiff 

Electronically Filed 
1, 04/25/2012 01:36:11 PM 

CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

U.S. Bank National Association as Trustee For 
The Registered Holders of ML-CFC Commercial 
Mortgage Trust 2007-7 Commercial Mortgage 
Pass-Through Certificates Series 2007-7, by and 
through Midland Loan Services, Inc., as its 
Special Servicer, 

Plaintiff, 

vs. 

Palmilla Development Co., Inc., a Nevada 
corporation; Hagai Rapaport, an individual; and 
Does I to X; and Roe Corporations X to XX, 

Defendants. 

Case No.: 09-A..,595321-C 
DeptNo.: 20 

PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT AND REQUES 
FOR DEFICIENCY HEARING 
PURSUANT TO NRS 40.457 

Date ofHearing (see below) 

Time of Hearing !(see below) 

Plaintiff U.S. Bank National Association as Trustee for the Registered Holders ofML-CFC 

Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series 

2007-7, by and through Midland Loan Services, Inc., as its Special Serwicer ("Lender" or 

"Plaintiff') hereby moves this Court for an order granting summary judgment for Plaintiff on the 

issue of liability for the deficiency and breach of guaranty claims in th¢ Second Amended 

Complaint and an order setting a deficiency hearing pursuant to NRS 40.457 and a prove up 

hearing for damages against Palmilla Development Co., Inc. ("Borrower") and against Defendant 

Hagai Rapaport ("Guarantor") on his guaranty. 

This Motion is made and based upon all the pleadings and pap~rs on file and the 
I 

Memorandum of Points and Authorities. 

- 1 -
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DATED April Ol~ , 2012. 

LEWIS AND RO<bA Lffl 

~?ttL 
Michael F. Lynch 

1 

Nevada Bar No. 8S55 
mlynch@lrlaw.cotln 
3993 Howard Hugjhes Parkway 
Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
(702) 216-6191 (fax) 

Attorneys for Plaintiff 

NOTICE OF MOTION 

PLEASE TAKE NOTICE that the undersigned will bring the foregoing MOTION FOR 

SUMMARY JUDGMENT AND REQUEST FOR DEFICIENCY HEARING PURSUANT TO NRS 40.457 on for 

hearing before the court on the 
3 O day of M a Y ; 2012, at the hour of 

9AM 
a.m. or as soon thereafter as counsel can be heard. -----

DATED April d.2 , 2012. 

- 2 -

Michael F. Ly ch L 
Nevada Bar No. 8!555 
mlynch@lrlaw.cotp 
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
(702) 216-6191 (fax) 

Attorneys for Plaintiff 
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I. 

MEMORANDUM OF POINTS AND AUTHOOOTIES 
I 

SUMMARY OF UNDISPUTED FACTS 

I 

2 

3 1. Borrower borrowed $20,150,000.00 with interest from Artesia Mortgage Capital 

4 Corporation, a Delaware corporation ("Original Lender") on or about March 28, 2007 (the 

5 "Loan"). 

6 2. The Loan is evidenced by, among other things, that certain Fixed Rate Note dated 

7 March 28, 2007, bearing an authorized signature on behalf of the Borrower (the "Promissory 

8 Note"). A true and correct copy of the Promissory Note is attached he:rteto as Exhibit 1. 

9 3. The Loan was secured by that certain Commercial Deed of Trust, Security 

10 Agreement, Fixture Filing Financing Statement and Assignment ofLeases, Rents, Income and 

11 Profits (as same may have been amended) recorded in the Clark County Recorders' Office as 

12 Document No. 20070330-0002946 ("Deed of Trust"). See Deed of Trust, a true and correct copy 

13 of which is attached and incorporated by this reference as Exhibit "2". 

14 4. The Loan was further secured by that certain Assignment of Leases, Rents, Income 

15 and Profits (as same may have been amended) recorded in the Clark C<;runty Recorders' Office as 

16 Document No. 20070330-0002947 ("Assignment ofRents"). See Assignment of Rents, a true and 

17 correct copy ofwhich is attached and incorporated by this reference as1Exhibit "3". 

18 5. Original Lender assigned all of its rights and interests in and to the Deed of Trust 

19 and the Assignment of Rents to LaSalle Bank National Association as Trustee For The Registered 

20 Holders of ML-CFC Commercial Mortgage Trust 2007-7 Commercial 'Mortgage Pass-Through 

21 Certificates Series 2007-7 pursuant to that certain Assignment of (a) Commercial Deed of Trust, 

22 Security Agreement, Fixture Filing Financing Statement and (b) Assignment Of Leases, Rents, 

23 Income and Profits And Assignment of Assignment of Leases, Rents, Lln.come and Profits recorded 

24 in the Clark County Recorders' Office as Document No. 20080103-0000543 (the "Assignment of 

25 Deed of Trust"). See Assignment ofDeed ofTrust, a true and correct copy ofwhich is attached 

26 and incorporated by this reference as Exhibit "4". 

27 6. LaSalle Bank resigned its position as trustee on or about June 30, 2008, and Wells 

28 Fargo Bank, N.A., was appointed as successor trustee. A true and correct copy of the Resignation 

- 3 - 603439.1 
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I 

1 

2 

ofTrustee and Notice of Appointment of Successor Trustee are collect,vely attached hereto and 

incorporated herein by this reference as Exhibit "5". 

3 7. Wells Fargo Bank, N.A., then resigned its position as trtJstee on or about December 

4 30, 2008, and U.S. Bank National Association was appointed as successor trustee. A true and 

5 correct copy ofthe Resignation of Trustee and Notice of Appointment pfSuccessor Trustee are 

6 collectively attached hereto and incorporated herein by this reference as Exhibit "6". 

7 8. Pursuant to the Assignment of Deed of Trust, Plaintiffh0lds all beneficial interest 

8 under the Deed of Trust and the Assignment of Rents, and is thereby a11thorized and empowered to 

9 bring this action. 

10 9. On Plaintiffs Application, this Court appointed a Receiver in this action on 

11 September 3, 2009, to take possession, custody, and control of the real [Property secured by the 

12 Deed of Trust (the "Property"), as said order was amended on May 19,2010 (the "Order 

13 Appointing Receiver"). A true and correct copy of the Order Appointing Receiver is attached 

14 hereto and incorporated herein by this reference as Exhibit "7". 

15 10. Upon the unopposed Motion to Approve Sale, the proposed sale of the Property for 

16 $9,500,000.00 was approved, and the Court entered the following findi:ngs: 

1 7 a. The Lender has provided sufficient notice of the proposed sale and PSA to all 

18 necessary parties to this action; 

19 b. The PSA is hereby approved as a full and final disposition of the Property; 

20 c. The purchase price contained within the PSA is in the range of fair market value for 

21 the Property, is commercially reasonable, and is an arm$' length transaction; and 

22 d. The Receiver is hereby authorized to sell and to fully c~nvey all of the interest of 

23 Palmilla Development Co., Inc., a Nevada corporation ("Borrower"), in the 

24 Property, to Buyer, and is hereby authorized to execute and deliver all documents, 
I 

25 including without limitation a deed to convey title to th~ Property of Borrower, in 

26 order to consummate the sale and fully and finally conv~y ownership of the 

27 Property in its entirety. 

28 See Order Granting Motion to Approve Sale ofReceivership Property, 1on file herein and attached 

- 4 -
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for ease of reference as Exhibit "8". 
I 

11. The amount realized from the receiver's sale is substantially less than the amount 
I 

owing under the Loan, leaving a deficiency in an amount to be proven. 

12. The Guaranty provides: 

(b) Guarantor shall be and remain personally liable without excklpation or limitation of 
liability whatsoever for the entire amount of the indebtedness evidenced by the Note 
(including all principal, interest, and other charges) and all othe:t sums due or to become 
due under the other Loan Documents, whether at maturity or by acceleration or otherwise, 
in the following instances: 

*** 
(iv) the Property or any part thereof becomes an asset in: (1) a voluntary bankruptcy or 
insolvency proceeding commenced by Borrower; or (2) an involuntary bankruptcy or 
insolvency proceeding in which: (A) such proceeding was commenced by any entity 
controlling, controlled by or under common control with Borrower (individually or 
collectively, "Affiliate"), including but not limited to any creditor or claimant acting in 
concert with Borrower or any Affiliate; or (B) any Affiliate objects to a motion by Lender 
for relief from any stay or injunction from the foreclosure of the Security Instrument or any 
other remedial action permitted under the Note, Security Instrument or other Loan 
Documents. 

See Limited Recourse Obligations Guarantee, a true and correct copy of which is attached and 

incorporated by this reference as Exhibit "9". 

13. The above-referenced instance was triggered, making tHe guaranty a full recourse 

17 guaranty, when Borrower filed its involuntary bankruptcy petition and thereby made the Property 

18 an asset of Borrower's bankruptcy filing. See Schedules filed in Borrower's bankruptcy case 

19 1:09-bk-11504-MT, a true and correct excerpt ofwhich is attached and incorporated by this 

20 reference as Exhibit "10". 

21 14. No discharge was granted, however, because Borrower'1s bankruptcy was later 

22 dismissed. See Notice of Dismissal entered in Borrower's bankruptcy pase 1:09-bk-11504-MT, a 

23 true and correct excerpt of which is attached and incorporated by this r~ference as Exhibit "11". 

24 15. Borrower and Guarantor are equally and unconditionally liable for the full amount 

25 of Borrower's indebtedness. 

26 

27 

28 

- 5 -
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II. LEGAL ARGUMENT 

A. Summary Judgment- Legal Standard1 

There can be no genuine issue of material fact to dispute that: 

(a) That Borrower failed to pay the due and owing under the L0an Documents, and is 

thereby in breach of the same. 

(b) That Guarantor's guaranty became full recourse when Borrower filed bankruptcy. 

(c) That Guarantor failed to cure Borrower's defaults, and is thereby in breach of the 

Guaranty. 

(d) That the proceeds realized from the sale of the Property is less than the amount owing 

by Borrower and Guarantor under the Loan Documents. 

(e) That Plaintiff is entitled to judgment finding liability for the deficiency against both 

Borrower and Rapaport, subject to proof of the amount of the deficiency. 

B. Deficiency Judgments 

The law applicable to this dispute, which is the law prior to the enactment of AB 273, 

provides that a deficiency award for this loan secured by real property under NRS 40.459 is 

determined as follows: 

After the hearing, the court shall award a money judgment 
against the debtor, guarantor or surety who is personally liable for 
the debt. The court shall not render judgment for more titlan: 

1. The amount by which the amount ofthe indebtedness 
which was secured exceeds the fair market value of the property 
sold at the time of the sale, with interest from the date of the sale; or 

2. The amount which is the difference between the amount 
for which the property was actually sold and the amount of the 
indebtedness which was secured, with interest from the date of sale, 

~ whichever is the lesser amount. 

1 NRCP 56( c) provides that "[t]he judgment sought shall be rendered forthwith if the pleadings, 
depositions, answers to interrogatories, and admissions of file, together with the affidavits, if any, 
show that there is no genuine issue as to any material fact and that the moving party is entitled to a 
judgment as a matter oflaw." A genuine issue of material fact is one where the evidence is such 
that a rationale trier of fact could return a verdict for the non-moving party. Wood v. Safeway, Inc., 
121 Nev. 724, 121 P.3d 1026, 1031 (2005). To avoid summary judgment, a nonmoving party 
must provide specific facts which demonstrate the existence of a genuill!le issue for trial. Jd 

- 6 - 603439. I 
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I AB 273 added a third factor,2 but these changes became effectit on June 20,2011, years 

2 after the transaction at bar, and are inapplicable to the case at bar. 

3 Despite this, it is expected that Borrower/Guarantor will argue that AB 273 applies to this 

4 loan. Such arguments must fail because as the transaction at issue occurred well before June 20, 

5 2011, the changes implemented by AB 273 are not retroactive, and therefore do not apply to this 

6 action. 

7 c. Nevada Statutes arc Presumed to Operate Prospectively. 

8 "In Nevada, as in other jurisdictions, statutes operate prospectively, unless the Legislature 

9 clearly manifests an intent to apply the statute retroactively, or 'it clearly, strongly, and 

10 imperatively appears from the act itself that the Legislature's intent cannot be implemented in any 

11 other fashion .... [Further, w]hen the Legislature intends retroactive application, it is capable of 

12 stating so clearly." Pub. Employees' Benefits Program v. Las Vegas Metro. Police Dep't., 124 Nev. 

13 138, 154-55, 179 P.3d 542, 553 (2008) (citing In re Estate ofThomas, 116 Nev. 492, 495, 998 

14 P.2d 560, 562 (2000)). "In the absence of clear legislative intent to makie a statute retroactive, it 

15 will be interpreted to have only a prospective effect." See Nev. Power Co. v. Metro. Dev. Co., 104 

16 Nev. 684,686,765 P.2d 1162, 1163 (1988). 

17 "Generally, as recognized by the U.S. Supreme Court, courts must take a 'commonsense, 

18 functional' approach in determining if a new statute operates retroactively because it imposes new 

19 legal consequences on events completed before its enactment ... In deciding whether a statute has 

20 retroactive application, courts are guided by fundamental notions of fair notice, reasonable 

21 reliance, and settled expectations."' Pub. Employees', 124 Nev. at 155, 179 P.3d at 553-54 

22 (citations omitted). 

23 

24 

25 

26 

27 

28 

2 AB 273 added third section, which provides "(c) If the person see kin~ the judgment acquired the 
right to obtain the judgment from a person who previously held that right, the amount by which 
the amount of the consideration paid for that right exceeds the fair ma*et value of the property 
sold at the time of sale or the amount for which the property was actually sold, whichever is 
greater, with interest from the date of sale and reasonable costs ... ". 

- 7 -
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I' 
The Legislative History of AB 273 Provides it is not Meant to Apply 
Retroactively. i 

D. 

If the Legislature intended AB 273 to apply retroactively, it would have expressly and 

clearly stated that in either the statute or the assembly bill. See id. at 154 (finding that "[i]n 

Nevada, as in other jurisdictions, statutes operate prospectively, unless the Legislature clearly 

manifests an intent to apply the statute retroactively, or "it clearly, strongly, and imperatively 

appears from the act itself" that the Legislature's intent cannot be implemented in any other 

fashion"). 

However, there is no indication in this assembly bill that the Nevada Legislature intended 

it to apply retroactively. Instead, Section 7 of AB 273 simply states that the amendments to NRS 

40.459 become "effective upon passage and approval." This does not rise to the level of a clear, 

strong, and imperative directive from the Legislature 

Further, on multiple occasions, Assemblyman Conklin, and others, addressed the 

retroactivity of this assembly bill throughout the passage of said bill. For example, on March 23, 

2011, the issue was raised and resolved as follows: 

Assemblyman Serberblom: 

Is this bill retroactive? 

Assemblyman Conklin: 

No, it is not. You would be reaching back into contracts that 
were made under certain circumstances. If that were done, who 
would ever want to sign a contract or do business in a state that 
would nullify contracts? Our laws should have been better, but we 
have also never been in the situation we are in today. We never 
envisioned a bubble so massive that literally 20 percent ,of the homes 
in the state would be delinquent at one time, that 5 out of every 1 00 
people would be foreclosed, and 80 percent of the homeowners in 
Las Vegas would owe more than their homes are worth. We did not 
craft our laws in anticipation of this scenario, and we should not. To 
retroactively pass laws would set a remarkably dangerous 
precedent for individuals and businesses that enter ilm.to 
contracts because you win wonder how it can be enforced or 
how it can change. 

Assembly Committee on Commerce and Labor Minutes from March 23, 2011, at 415 (emphasis 

added), attached hereto as Exhibit "12". 

Additionally, Bill Uffelman, President and CEO of the NevadaiBankers Association noted 

that: 

- 8 - 603439.1 
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I 

This bill amends a law passed last session. Because it avplies the 
same principles and is not retroactive, the Nevada Bai:tkers 
Association supports the initial piece of the bill. I have talked to 
Assemblyman Conklin about his amendment on the commercial side 
and will reserve judgment on it. 

ld at 419 (emphasis added). 

Thereafter, on March 28, 2011, Chairman Atkinson and Assemblyman Conklin discussed 

the retroactivity of AB 273 as follows: 

Chair Atkinson: 

So there is no retroactivity? 

Assemblyman Conklin: 

There is no retroactivity in this bill. It is simply all future action. 
We could debate this, but the retroactivity issue is a matter of 
contract. If Ms. Bustamante Adams and I enter into a contract, we 
do so under the environment of laws that we have at that time. 
Those laws are part of the contract because they dictate lhow we 
draft the contract. Business does not want to operate in an 
environment in which laws are changed to favor one or Ute other 
party after they enter into a contract. While on one hand it may be 
nice to retroactivate a law, the precedent it sets is enormous and 
probably highly detrimental to the business environment ofNevada. 

Chair Atkinson: 

I agree with that assessment. I wanted to ensure we l!:ad that on 
the record because I know it came up. I think it wouJd be a 
nightmare to go backwards. I appreciate that and your work. 

Assembly Committee on Commerce and Labor Minutes from March 28, 2011, at 488-89 

(emphasis added), attached hereto as Exhibit "13". 

As such, the legislative history of AB 273 specifically noted multiple times that this 

assembly bill was not meant to apply retroactively. 

E. AB 273 Cannot be Retroactive Because Retroactive Application 
Would Violate the Contracts Clause of the U.S. Constitution. 

"[T]he Contracts Clause ofthe United States Constitution ... pr~vides that 'no State shall ... 

pass any ... Law impairing the Obligation of Contracts." Matsuda v. City and County of Honolulu, 

512 F.3d 1148, 1152 (9th Cir. 2008) (citing U.S. Canst. art. I, § 10); se~ also Robertson v. 

Kulongoski, 466 F.3d 1114, 1117 (9th Cir. 2006). As such, the Contraqts Clause provides that 

states may not pass any law that substantially alters the rights and obligations previously created 

- 9 - 603439.1 
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by private parties to contracts. See Afatsuda, 512 F .3d at 115 2; see a/J In re Sei tzer, 1 04 F .3d 

234,235-36 (9th Cir. 1996). Any party seeking relief under the Contrac;~s Clause must demonstrate 

three things: (1) there has been a substantial impartment of a contractua:l relationship; (2) that this 

impairment does not have a significant and legitimate public purpose; and (3) that the impairment 

is not reasonable and necessary to fulfill a public purpose. See R UI One Corp. v. City of Berkeley, 

371 F.3d 1137, 1147 (9th Cir. 2004); see also Matsuda, 512 F .3d at 1152. In the case at hand, all 

three elements are evident. 

The first element, and "[t]he threshold inquiry-whether the state law has operated as a 

substantial impairment of a contractual relationship- itself has 'three components: whether there is 

a contractual relationship, whether a change in law impairs that contractual relationship, and 

whether the impairment is substantial." RUI, 371 F.3d at 1147 (citing Gen. Motors Cop. v. 

Romein, 503 U.S. 181, 186 (1992). 

Here, ifNRS Chapter 40 applies to situation in which Defendantts are allowed to challenge 

the rights of the current holder and owner of the Note from the original creditor, this would 

substantially impair the contractual relationship between the Parties hereto. First, there is a 

contractual relationship between Plaintiff and Defendant in this matter in which Plaintiff, through 

assignments, purchased the Loan. Second, under the law in existence at the time of the transaction, 

Plaintiff could have recovered the full value of the Loan through the Nevada deficiency process 

(through the Nevada statutes). However, NRS 40 changes some aspects of the deficiency process 

and limits the amount that one can recover under a deficiency judgment. As such, this change in 

law would impair the contractual relationship between Plaintiff and Defendants that was entered 

into by an arms length negotiation for the Loan at issue; with the passage of AB 273, this 

negotiation would have played out differently since the contract was not entered into upon 

anticipation of the Legislature's change regarding deficiency judgments. Third, Plaintiffs rights, if 

AB 273 applied retroactively, would be substantially impaired because the value ofthe Loan 

would be severely diminished by this statute. In other words, Plaintiffs right to recover on the 

deficiency amount, that the two parties contracted for at arms length, would be substantially 

- 10- 603439.1 
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impaired. As such, the first element is met, because the retroactive app~ication of AB 273 would 

constitute a substantial impairment to contract between Plaintiff and Defendant. 

The retroactive application of AB 273 also fails because Nevada cannot demonstrate that 

the impairment to the contractual rights of parties, such as the Parties t0 this action, has a 

significant and legitimate public purpose. See Matsuda, 512 F .3d at 1152; see also RUI, 371 F.3d 

at 1147. The subsequent impairment of creditors from collecting on their rights under contracts 

entered into before this statute was enacted is not a significant and legitimate purpose. 

In fact, as stated by Assemblyman Sergerbloom "[i]fthat were done, who would ever want 

to sign a contract or do business in a state that would nullify contracts?''3 and Chairman Atkinson 

stated "I think it would be a nightmare to go backwards."4 

If AB 273 applied to these Loan Documents, Borrower and Guarantors would be able to 

escape many millions of dollars in debt, escape their obligations resulti!ng from contracts 

negotiated at arms' length, simply because the Legislature decided to enact a new statute qfier the 

contracts were entered into. The Nevada Legislature had no intention of limiting the rights of 

parties who entered into contracts before AB 273 was enacted. As such, there is no significant and 

legitimate public purpose that could justify the substantial impairment of Plaintiffs rights. 

Third, if both the state law substantially impairs existing contractual rights and serves a 

legitimate public purpose, then a court must determine whether the impairment is both reasonable 

and necessary to fulfill a public purpose. See RUI, 371 F.3d at 1147; see also Matsuda, 512 F.3d at 

1152. In other words, the third step is to determine whether "the rights and responsibilities of 

contracting parties is based upon reasonable conditions and is of a character appropriate to the 

public purpose justifying the legislation's adoption." Energy Reserves Group, Inc. v. Kan. Power 

and Light Co., 459 U.S. 400, 412 (1983) (citations omitted). Even thou,gh the "courts properly 

defer to legislative judgment as to the necessity and reasonableness of a particular measure", 

applying AB 273 retroactively would be unreasonable given the purposes behind its passing. 

3 Assembly Committee on Commerce and Labor Minutes from March 23,2011, at 415, Exhibit 
12. 

4 Assembly Committee on Commerce and Labor Minutes from March ~8, 2011 at 489 (emphasis 
added), Exhibit 13. 

- 11 - 603439.1 
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Energy, 459 U.S. at 413 (citations omitted). AB 273 applies where a br voluntarily sells a right 

to a deficiency judgment, and when this deficiency judgment is against a homeowner, and where 

the bank sells said right to a collection agency. This not the case here at all. Applying NRS 

40.459(l)(c) to all transfers of secured loans from one bank or institution to another is overbroad 

and not tailored to a legitimate public purpose. Moreover, not only is t4,e impairment not 

reasonable to fulfill a public purpose, it actually detracts from a fundamental public purpose of 

upholding the rights of parties under contracts. 

As is evident above, if the changes in AB 273 were applied retroactively: (1) substantially 

impairs a contract relationship; (2) this impairment does not have a significant and legitimate 

public purpose; and (3) this impairment is not reasonable and necessary to fulfill a public purpose. 

Thus, retroactive application of the changes in AB 273 would violate the Contracts Clause of the 

United States Constitution. 

F. Judge Gonzales Found that AB 273 Applies only to Contracts Entered into 
After June 20, 2011. 

15 While not binding precedent on this Court, Judge Gonzales recently found that the changes 

16 to NRS 40.459 as set forth in AB 273 only apply to contracts entered into after June 10, 2011. See 

17 Order Denying Defendant's Motion For Partial Summary Judgment And Granting Plaintiffs 

18 Countermotion For Partial Summary Judgment entered in A-11-644055-B, a true and correct copy 

19 of which is attached hereto as Exhibit "14". 

20 Here, the contracts at issue were entered into in 2007, more th$1 4 years prior to the 

21 changes to NRS 40. 

22 

23 

24 

25 

26 

27 

28 

G. Under Chapter 40, Plaintiff is entitled to Summary Judgment on Liability for 
the Deficiency Against Borrower and Guarantor. 

NRS 40.455 provides that the court, after hearing, "shall award a deficiency judgment ... if 

it appears from the sheriffs return or the recital of consideration in the trustee's deed that there is 

a deficiency of the proceeds of the sale and a balance remaining due to the judgment creditor or 

the beneficiary ofthe deed oftrust, respectively." The hearing is govel:med by NRS 40.457. It 

requires the court to "hold a hearing and shall take evidence ... concerning the fair market value of 

the property sold as of the date of foreclosure sale or trustee's sale." 

- 12- 603439.1 
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There exists no material issue of fact that Rapaport breached ruf obligations under his 

guarantee for the Loan and that a deficiency remains due and owing umtler this agreement. As set 

forth in the facts, there is no genuine issue of material fact that Borrow~r and Guarantor entered 

into Loan Documents that they later breached. 

There can also be no genuine issue of material fact that the proqeeds generated from the 

sale of the Property were substantially less than the amount owing undt the Loan and Guaranty. 

Based on these undisputed facts, summary judgment as to liabi~ty against Rapaport for the 

outstanding deficiency obligation due and owing to Plaintiff under the promissory note for 

Property is required by Chapter 40. 

10 III. CONCLUSION 

11 

12 

13 

14 

15 

16 

17 

18 
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Plaintiff respectfully requests that this Court grant this motion for summary judgment. 

Specifically, Plaintiff requests that the Court enter summary judgment finding that Defendants are 

liable for the deficiency remaining on the balance of the loan, in an amount to be proven. 

On the issue of damages, Plaintiff requests that this Court set a date for a prove up hearing 

pursuant to NRS 40.457 on the deficiency claims against Defendants. 

DATED April ~?J, 2012. 

I 

LEWIS AND ROCA ~ 

~ 
Nevada Bar No. 8555 
mlynch@lrlaw.com . 
3993 Howard Hughes Par)Iway 
Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
(702) 216-6191 (fax) 

Attorneys for Plaintiff 

- 13- 603439.1 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

Promissory Note 

Deed of Trust 

Assignment of Rents 

Assignment of Deed of Trust 

LaSalle's Resignation of Trustee and Notice of Appointment of Successor Trustee 

Wells Fargo's Resignation ofTrustee and Notice of Appointment of Successor Trustee 

Order Appointing Receiver 

Order Granting Motion to Approve Sale of Receivership Property 

Limited Recourse Obligations Guarantee 

Schedules filed in Borrower's bankruptcy case 1 :09-bk-11504-MT 

Notice of Dismissal entered in Borrower's bankruptcy case l :09-bk-11504-MT 

Assembly Committee on Commerce and Labor Minutes from March 23,2011 

Assembly Committee on Commerce and Labor Minutes from March 28,2011 

Judge Gonzales' Order dated October 24,2011, entered in CML-NV Sandpointe, LLC 
vs. Sandpointe Apartments, LLC, A-11-644055-B 

- 14-
603439.1 
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RECEIPT OF COPY 

Receipt ofP1aintiffs Motion for Partial Summary Judgment and Request for Deficiency 

Hearing Pursuant to NRS 40.457 is hereby acknowledged on April24, 2012, by: 

DEANER, DEANER, SCANN, MALAN & LARSEN 

By: ~~ .cJ?Q./V.Jen - J CAtl-1 "' LGLvSe.., 
An employee of eaner Deaner Scann Malan & Larsen 

- 15- 603439.1 
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$20,160.000.00 

FIXED RATE NOTE 
[DefM~nc•J 

1. BORROWER'S PROMfSE TO PAY. 

LOAN NO.: 010.1J000188S 

March 28, ~007 

FOR VALUE RECEIVED, the unci&nllgnell, PALMILLI\ DEVELOPMENT CO., lNG., -<n) Nevlda 
corporaUon, having an. OJflce at ~ Wed Brooks Avenue, 21111 Floor, North La Vegaa, Nlflldt 8~30 
("Borrower"). hereby unconditionally promlaea to pay to the order of ARTESIA MORTGME CAPITAl 
CORPORATION, a Delaware corporation (tOgether wi1h Its IIUCC8tiSOIS and Mslgns, \.fhdtl"), lht 
prlnetpal~~~m or Twenty Million One Hundred and Fifty Theu"rd and 001100 Dollllr$' ($20.~50.000.00~ In 
lawful money of !he United State. of 1\mef!c;a with Interest ~n to be llOIIlpuled frqm jhe data or 
disbursement Lmder this NDIB 11t Jbe Applicable Interest Rata (clellnsd below), and 10 b~:~ pats In 
Installments as provided herein. Any lnlllally capltall2ed terms which are not specifically :ctatlnllll 11'1 thlt 
Nota "''II have the sema melll'\lngs given to them In the Security IMCfUMent (deftn&d beloW). 

2. INTEREST. 

lnteresl on the prlnclpsl sum or thla Note shall be calculated on the basi$ or a 36~y year and 
wll be payable on tile basts of lhe actual number of days etaps&d. Borrower &hall pa)' In~ alllle rate 
of FWe and Seventy-Fwe Hundredths percont (5.76%} per annum (the "Applloable In~ Rm'). If 
Borrower fills to pay any amount when due under this Note, In eddltlon to any othar rlghllj pUSSed by 
!he lander, any aeerued but unpeld lntereat miiY be added to the unpaid principal and ~~~ lnlereJt 11 
the Oolaull Rare (defined below). The lnllnlerest acctual period under this Note ahall ~/nmence on 
and Include the dele that prindpal Ia adv&need under this Note and ahall end on 11nd lnblude tl1o nii'XI 
lenth (10"') dey of a calendar monlh.IRlless principal Is !ldv8ncad on the tentll (1o"') cJayQfa calalldar 
monrn. In whldf case lha flrallnterest aa:rual pellod shall consist of only such tenth (10")i~sy. Esdi 
Interest acc:rusl period tnGteal'for llhsU commence on 11111 areven!lt (11 111J day of eacll ~ tnOI\JI 
dutlng· lhe term of this Note and allaH end on and lnclllda lhe tenth (1 D") day of the [' . acculring 
calendar montll. 

3. PAYMENTS. 

(a) Time and Amounts ofl"ayments. BorrOW8r shaft pay principal and lnte sllby maklqj 
payments as follows: j 

(I~ Acc:Ned Interest only at the Applicable lntGrO•t Rate ahall be a!'d pay~• 
(aa) on the date that ptlnclpal Ia advanced und11r this Note for the period froln ~ date of 
(flebui'8CIIllent hereunder through end including tho I.Oilt/1- (10"') d9 of the curreniE mcnth 
(If the data of dlsburntnlinll'loreunder Is on or after tho first (1"'} ~of a ·cafe r:.~ and 
prlarblhe elaventh (1 t~davor • t~~landar nmnl.ll) or the tenth (10"') day of then · ~ 
calel!aar month (111118 dallt of dlsburumant hete&Jnrlor Is on or Bfler1he elllv*nlll ( t"bday of the 
current calllfldw month). and Cllb) on Ma~t t1, 2007, anct on the eleYQntll'(11~ cfav or~ 
calendar month thereaftor up to anct InclUding /lpr1111, 2008; 

(II) · A COMtut Pfl)'lnenl In .lhe amoc.~nt of U.s. ht1,53CUO (tile "ComJfllrlt 
l"ilymeof'), on )aay 11, 2008, ~nd on the ~enth (11111) deY CJf eaoll c:81ander m~lh llmolfter 
up to and Including March 11. 1018; .deh or auch payments to be apPlied to tile payment Gf 
Interest computed lillhe Applicable Interest Ra!a, arid lha balanee :applied tDWSrdi U. l'IICfUdlon 
of 1M prlndpilaum: and 1 • 
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(IIQ A payment ot tha enllre unpaid prlncl;lel b~SIIlnat of this Note e~nl accrued end 

unpaid Interest lhureon due and payable on April 11, 2018 (the "Maturity Date"). 

{b) PlaGe of Payments. The payments referred to In SKtlon 3(a) (I} an {II) above are 
hereinafter raferred to lildvldually- u a 'Monthly PJ)'I11•nt'. end collectively ss "Mo . IPaYMnt.s". 
BotrOWer shall malca its Monthly P8}'111ttnta and any other paymama clue under thl$ @'-• lndudlng. 
IM!houl limitation. the entire unp&ld prlndpal balance of !hla Nato ptua all accruod but ld lnhlrost 
thereon due end payable on the ·Maturity Date, at Structured Products Servicing, Wacn · Wholsaale 
Lockbox, P.O. Box 80263, Charlotte, Nol1fl caroline 2826!J..o253 or at a different pt~ (In udlng, without. 
Umitellon, Ia Lender's Reprcaontatlve)lf roqu!red by the L.ender. At~ In lhla Note •. the m"Le~tder'a 
Rapresenllltlva• shall mean Lencler or lender's loan servtcer or~ In uc:h case a~ d$algr.tad by 
l.8t!cler trom 11me to ume. · 

(e) Applleatlon of Payrmmts. In the absence of e.&pecirlc cjetermlnatloo by· Lender.to the 
contrarY, all puymanrs paid by Borrower to Lender In conneoUon IYitll the obUgallona of ~ under 
thfq Note und under (he olhar Loen Ooo.lmo~tls shall bt applied In the following Qfdei' qf priority. (IJ to 
amounte, othor than principal end ln1orMI. due to Lender purauzmt lo !hla Note or llha olher 1.0111 
Documents: (II) to the portion of ac:crued but unpaid lnleleal IIX:flling at 118 Applicable lillletest Ratll on 
this Nor.; and (119 10 1M IJfiPIIId ptlncfpel balance of lhfs Nota.· Borrower ltrellocably wa,_ 1M tight to 
direct the appRcaUo11 of Bny and all paymenta at any tlnie hereafter recelved by Len4af; 101' on. behalf 
or Borrower, a net B~ Jnevocably agrees tllat Lender shall have lhe continuing LliNe rfghtlo 
apply ar11 and au aucJI p&)'mtnt.~~galnst the then dut and owlnQ Dbllgellons or BorFCNH~r · !IUcll mter of 
prlorly as Lender may d~ ~able. 1 

4. PREPAYNENl'; DEFJ!ASANCE. . ! 

· (e) Bubfecl to lhe provisions of Sccllon 4[hl ~~ Borrower 1hall not ~ tho rl~ or 
privilege to PJ'!PeY ell or any portion of the unpaid prlnc!Jlal balance of lhls Note, axcel;t ~ conneCtion 
with the application of Net Proceeds by Lender pursuant ID&tcllon 1.09 of the Bacurlty ~n~enl (Whlctl 
applte.tlon thall not be allbj&ct to any Ptepaymenl Ch~~~ge {dellnact below}). , 

I 
(b) On or after the earlier of (I) tlmla (3) YHI'J from the due elate of Ute first Ml!n_l!lll ljlll.l 'I Pa~nl 

or (11) the date which II t.\'0 (2) yeara and one (1) day aim the 'tlartup day" of any "real _. mortgsge 
investment conduit" or "REMIC" (H tuc:h terms are ctellned In SooUooa 860G(a)ft) end B80D, 
retpecllvaly, ollhe United Statea lnlemeJ Revenve Code, 111 amended, and any related United Statn 
TtCliSUfY O~~p~~~rtmcnt regulatlona) which may acqUire the Loan, a& the case may be IC!h;l "loc!lout 
Expiration Dato'). and pi'O'Jlded that no EVG11t of Default elllall, .Borrower may obtaJn,e aele~te (the 
"Release") of the Ptopef1y from the lien of lha Securlly Jnsttument end tho other lAin DocumeiiiB 
provided that the tollowtnv c:ondlllans have been aatlsfled (a •oetoas..,c:e"): 

(2) 

(3) 

I 
Borrower 11\811 hiMI prDvlc;IQd Lentfar with not leas titan thirty (3~) days and noc 
1110n1 than ·sixty (60) deya prior written . notice (lhe •Dafu nc=a NotJceW) 
.,olfyln; the Mo111111y F"BYm•nt dale (the . "ReliNIH Ella") on which the 
Oefeaance a..R (defined llalow) Is to be paid or lilt OQWm , SaeurlUH 
(deftnecf below) •~ to be delivered, In uc:h .._ In lha m '· lleretnallor 
Provldod; 

BorroWer shall haw paid to Lendar all Interest accrued a~ 
Jllfr!dJltl ba11111ce of lhla Nota lo and Including the Re11111ae oate; 

Bonower allaU have paid to Lender all other IUIIIS dua and pa · ljl under this 
Nota, the Security fnsttumant and 1110 ottl•r L~n OocumentliD • ,_elUding 1he 
Releese Date, Including, witi'IOulllmilaliOn, any Monthly Paymen which may be 
due and payable on 1M ReiNH Dale; , 

·2-
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(4) 

(5) 

(7) 

(B) 

(9) 

•I 

Borrower sl'laU !'lave Pilld to Lander's Reprasenta11ve a $5.000.00• n0111-raf\lild~le 
protitalng ~ (tho "Defea11nc• Proca.ht!J F••"). which must be paid at the 
same time 111a Oefenance Nodce Ia provided to Lendet: · 

Borrower snaD ha~~~t IIIIIW paid t~ lencle(s RePresentalive 1t18 Dereasanca 
Oepo&lt ar dellverlld to Lender's Represenbl11Ve the Govemrilelll Sacutlhl. 
whichever l.Mdet requireS at Lend•'a opiM; 

AI paytnellt8 by Borroww to LendCJ!s R!:presentatlve under thi:J, SljlcUon 4 shill! 
~ been made In Jmmedlataly IIVBilallla fund&, except for !he Defeasance 
Proeeulng Fee, which may be paid by did or drift: 

The propoaec1 Defsalance and Release shaD not cauae the I,Ol1!ll to roee Its 
ateeua as a •qualified mortgege• within the. moaning of se•il 8800 and 
8600(a}(3) of lha United Stalea Internal ReMir\110 Code, 11 e~.III!CI any 
lela1ed United Statea Tll!Uury Depllltment regulations, lrt¢:1udlng without 
ftrnitallon United Statu Treasury Department Regulation 1.8&0{G~.2(ar, 

The Succeesor BDmlWer {dellned below) Wll h;we been estab~d and sl'laH 
h•ve bOon approved by U!nder's Representative: 

Borrower shall have dclvored to Lender lhe following· ~toms at 1$831 fif\aen (1~ 
dByS prior IO the Releasa Dale; 

(A) 

(B) 

(C) 

(D) 

(E) 

(F) 

{G) 

the Defeasance SecuritY A9resment (defll\ed belowr, 

a release of the Property Ttom 111e IJen of the Security lntlMnenl rtor 
· execution by Lender) in f6m1 alld eubstanc;e ap~rftltt for the 

jurladlctton in whkih the Properly 1s loceted Blld aallafacli!ry to Lendef'a 
Rep!Wsenlatlwl; 

a ca/llllclle ol Borrower, In form lnd substance satlsfae1io~t to Ltridet'a 
Rep..Sentative, ~ IMl an of the condiUon& and ""~ltemanla 1111 
forth In lhls Sedlon 4 nave been utlsfte6; ' 

I 

a cerfillc:ote, In form and aubltarn;o 118tl&fattory, to Ltnder'a 
Rap~e~~~tntatlvlt. from an lnde!lend11r11 celtlfied pui:AI . acaountant 
approved by lender'$ Rapn!Sentatlve, certifying that 1M 1Sovemrnent 
SaC\Irl1lel will gsnerete monthlY aJI\Ovnta and casll """ thai are 
tulfldent, Wltho11t relnv .. lnMinl. lo timely PI'Y all Sche<tuljld! Oeteesanee 
PIYmllllll (delined balow); 

the Defeaaanco Opinion (defined below); 

wrlttlln conflnnatlon from the applicable Rating Agancy(lt!l) 1C lht etfecl 
ltlat 5llch Relasa and substitution of Deraasance Colli..,_! (dellned 
below) wll not result ln a c!oWngracle, wHhdn!lwel or qua-.t tlon of all)' 
rallng In effect 1m rnec1lately ptlor to Defeatance fOr any SaQIIIes; 

' 
If l,ondar'l ReprC~nnlatiYe ~Uiral Borrower ta eatabllshi lf1!l SUoc:enor 
BorroWer p!lllllant to Seolfon 4(l)(vl~ below, avld=nce .•dlftctory to 
Lendar':l Repreeenlallve of tbl'l ctteblahment of . BOrrower, 

. 1/ldudlng wllhoot llmllatlon, lhe SUCC~tAor. B . ' · a original 
organtzetlo"-' documents; l 

·3· 
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(H) 

(I) 

lha Tran&ter and Assignment Agreement (de lined below); ~nd 

such . olher ~. docv~MniiJ or inJ!ruments: liS Lender's 
Rapre~ntatlw may 11!8SOill!bly request. 

(c) · Borrower sllalf have paid to leoder"ll ~Vve ell coala and expe,.. (inciUcllng, 
without llmr~tlon, Rating AgDIICy(leaf, ccm~ultan1S', accounJants' and attorneys' ~. costa and 
expensea} lncurrod by lender's Representallvt In COIII'lee\IM 'INittt 11\e matters ref&rt$d lOi lni Ibis· section 

. 4, lncluctlng, without llrnlhl1lon. 1111 ~ III1Cf eKpenHa 1n<:1nect il'l connection wllh Ill" '*"ow ct !lie 
proposed· Defeaunca Collateral, lbe preparation of the Defeoaance Sll<:urlty AgrHmenl (.,d any related 
documentation) 1nc1 tile establishment• anct malntanance of 1he SUoce8scr BO!iollrer, and 111y 
adminlstretills expansaa end applicable lec:leraf Income taxes ascoclatad with or lmNrted by lhe 
Successor Borrower. 

(d) The Dolusllnce Pepoa!l (If r6quired by Lander pursuant 1o Section 4(b)(ISJ •bOVe' shar 
be uaed by Lendar'a·Reprennlativo lo ~urGhaac the ~mment Securltloa. In conneciiOiltner~. 
Borrower llareb}IJrreVoc:ably appoints Lender's Repmenlatlw aa Borrower's agent and attqrney-ln·iact. 
which appol~ttn\IH1t is eoupfad with 1tn ll'!tarast, for the purpose of Ulfng the Oefeasa~ OapoSII to 
puronase or cause to bo purchated the Government Sacurllles. Borrower, pilrsuant to 1118 :Deteaeance 
Security Agreement or Oilier apprQPrtata do~;umenll, llhall suthD!'lze an" direct that Pie payments 
recelved from lhe Government Sec:urftles ba 1119de dfreetly to lender's Repi'esanteUVe ani:f apptlat to 
satisfy lhe ol:lllgallona of tho BorroWitr under lhia Note, Jnc:ludlng without limllaUOn, ~ SeCtion 4. 
Borrower lpeclflcally agree• lh!tl all power granted to Lender ui'ldor tllla Seollon 4(d) may buaslgned by 
lender lo Its successors or IIISslgns a holder of this Notft. . 

(a} Upon satiaf-n of all the torma and coi'ldltlona of Saetlons .tl(b) and '(o) above, the 
Property shalf be relealled !tOm 11\e lien of~ SCICUI1ty tnS1nlment and the other Loan Docurn~nta and !he 
Oateesance ColJMerul shall conatltulli the sole collateral which WI secure this Note. l.QIIlder wM~ 111 
Borroweta aora expanae, execute anct dellvtr tll'J agreements renonably requested tilvleorrow.r Ill 
relaeae thtt Prnperty from lhe lien of the Soc:urlty lnatnlmcnl end Cho other Loan Doclinlente, Alt&f 
payment of the Defeasanas DepoGit or dlllvtrY of lbe Government Gecutillea pui'IJUBnt to lsalctlon 4(b)(5) 
ebow, no\Wlthatandlng eny slatarnant to the contraly conlalned In thIs Nota or In any of ~~ olhar Loan 
Dooumal'\ls, ,,_ !Vote c:snnol be prepaid In \llhOle or In p8l1 or be t/llt tubfect of any further ~easance. 

(I) For the purpoaea of lhla Secl<m 4, lhe follawing lem!s shall have the folo\q meanings; 

(1} · Tllo term •DafNNnCII Collat8ral" Ghall mean, lndlVklually or ~lltlly, u the 
csae may be, !hrs Defeasance Oepoalt and the Govern~ Socuritles and the p~a lhereor. 

. (li) llte tann.•o.te~ Dllpoal( ahal mean an an'IOilnl equal to la,.Um or: (f) 
the amount whlcll \\fl be IUIIIdeJit., pun:haH lhe Government Sacur1tles nece~lla meet the 
Schedultd Deleuance PaymentS (lnduiftng. Wll\out IJmltatlon. l.llndei'a ~·s 
OSUmate ofadmlnlstratiYe expenaaaenct 'f~Pbble fedarat Income ~axes~ tM!h CJrtD be 
lnCUrrtd by thit succ:euor aocrower dullft9 the llftlalr!l"i! tarrn of, tnd appllce~!to, 111e Lean~ 
(2) any revenue. doc:umefttaly starftP ot inlangllle taltet or 8fyY ~r lalr or ns due In 
aonneotlon wllb the trisnster of thla Nollt or olhorwlle -..qulted lo acc:ompllab th8 11Q1Mmenla of 
lhla Section 4; and (3) ell tee., costs end.~ lnci.Wred or lobe tncurrod b . ~ar lri !he 
purenau ancl hOldinG Of !he Qovamment SeoJJ1tfel; ' 

~II) Tha Lerm "DeftaHnOO Oplnlon"lhall meen an ciptnlon of COLIIl.-Hn folm.lllld 
substance aaU.faclory 10 L.,..l"'a Re~ from counsel approv-. ~ Lender"a 
Rapteaenlattve, staling, tmDI\Q ~· thfllgs. tAl 1hal tne oeteesance Collateral 'bat been ~t~ty 
and validly assigned end daRvered to londet'a RepresentatiVe and tllat lender tlat a 11ga1. valet, 
perflcted. llnst prforty lien on end II8G\II'ily lntefoot In the Oefoe~~Jrtee Co IItterai, ~~Gal that lftne 

-4-
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holder of this Note shall a1 the time of the Relttaae be a REMIC, (1) lila Det-J..- Collateral 
has been vafdly BSSigned to 111e REMIC tnJa1 whieh hOld$ this Note (lhe "llEMtC!f~t"). (2) the 
oeressarrce has been ettected m accOi'danc;e wllh·lhe requirements o/ United S.. Treasury 
Department RegulatiOn t..8tiO(G}-2(aX6), as such regulation may be amended or .sju~Ututed from 
lime 1o !line, ~Jnd will not be tJeated &$ an exchange pursuant to Sectlon~OO ()I the United 
scares Internal Revenue Code· Bnd (3) lhe tax qualibllon and l!lta!US of the IC Trust 11t a 
REMIC will not be ed\leraely effected or rn~lted aa a A~sullOf 111e Defeasance: 

(lv) The term •DefusanGe SKutfty Ae'nrct~MIIf' ahllll ,_, a . :tl§!eOtnen~ 
In form and SUbltanet satisfactory to L.anQer's 1\epn!eentatlve, togethmr . ' :&UCh othet 
lnstrumenla, &gi'M!Mnta end repteatntalfon• and wammtJes as may be required. . ;Borrower by 
Lmldor'a Re~tatlllv Ill crder to perfeCt upon the <Sell'lel')' of tile Seall'lty 
AGreement • erst priority Ben on and S8CIIr!\y intamt In the Defeasance · In faYOr ol 
L.ender In conformity wlh d applicable state end federal laws governln9 the •119 Of tUCII 
securily lnleruls, wtlldt OeleeeatH:e SDCilrltY ~nt ~~ pl'qlllda. among ~ thlnga, thai 
any "excasa recatved by Lendw rrom the Deretilance Collaleral ovor tha ~~ payable ~ 
Borrower hereuncter shal on lha Relene Date be reftJrided to Bol"l"IJIMII" and ... therelllter. 
promplly following eech Monlhly P&lyment del& and the Maitlfty Da!rt, be rel'undeCI ~ Succ:.sor 
acrrower; . . I 

(v) . Thlt ~&rm •Govemmat~t SfCCirltf .. • sllaU mean u.s. Tr(lasu!Yi Obllgallonc 
(defined below) or Non·U.S. Tnseuy Oblgallona (defined below) wlllch (1) are d~)f~ndomd by 
the holder thereof n directed by Llllldllf'a Repreuntallve or atO ao::ompanlocl b~ •1 1tDIId wrllten 
Instrument or 1r1111ter In ftmn and &Ubslanee caftslaclory to Lsnder's ~~ .. (lnctudlng, 
wlthQut llmltalloil, such Jnstrumenta. agreemenls 8lld re~ and warr8l'llfe!l as may ba 
"'qulred bY L.findor'll Repiuantallve or by 1he depositary hOlding the Governme0l1Sccur1tlea or 
the !&suer lhenid, as lhe case mey be, to elfectuafa book·entry !rl11$fe,. and pt ... througtt 
the boolc .. ni!Y lacllllles of IIUCh depaalltHy) In order to perfect upon !he ddlfery of the 
Oefeaance S«:utity Agteement tho lht priority aecurfty lnterout 11\erefn In fav$r ·111 Lander In 
conformity wldl an eppllcable stale end fedcrDI IIIW6 govemfng lflc gmnflr~g of IIIUch soc:un"ly 
Interests lll1d (2) whlcl'! provide paymanla wlllch 111'11 (A) ~ on or ptlar to, tM H close a 
possible ro. 1111 succesalve t.fortthly Payment dates lifter 1he RaJaMe Date; and IPrklr to but aa 
close aa posslblil to !be Matutlly DaiS and (B) It! amounll.,qual to or graster ~~~~ lha amounll 
nacessary to~~ tt1G llchedllled J)Symenta of principal lind Interest due un.der th~~ on such 
dates ptus lhB l.ender's Repre&entallve'a esttmete of ~· expenau nc! applicable 
federal Jncoii'HI taxes aaoclallld wilt! or to be lnoumld b'{ lhe successor 8orm · r dlll'lng the 
term of the L.oen (the "ScMduleo Deteuanca Pavmenls"); . . , 

(Ill) The term "Noh..U.S. TJUsury Oltlfga!lona• w• masn non-c.l!!bt!, lixDd·rale 
obllgallo111, oCMr llfan u.s. traaSIII)' Oblgatlone, that· ,,. ~rnrnant sac:u,-•~ within the 
!lllllnlng of Sec:UOII2(a)(16) of tile llivea~ment Company M Of 1940, •• amonded, .. 

· (Yii) The .term "Succ-•!ailr Barrow•~'" •hllll rn1111n an entity estlitj!llhlld bV lither 
Borrower or Lender'• Representativ., wlllc:lltJWI' l.Ander l'tC!UI* at Lltndets! ~. v.tlldl 
saUsflet Lendll'l. RoJ)(fttlnlltlva'll ~~~ (lndudlng. wllhOUI llmltaiCOn nra jiCI/PO&e 
eo\lly banknJptcy remoteneH criteria) end wh!Gh hes beon approyed by Lendn r~: 

(viii) The term 'Tnnsfar and Adlgnt114nt Agnemtnt" ahall mean a1t·~reemenlln 
form and subetanat salflfactory to Lentfeta Represen{allve. together with 1 sLICh olher 
lnBirurneniB, agreement~ and repreNmatloM lnd IV8I1'anlJM u may be requlnld ~r ~nower by 
LeAdera Represenralllle, pu. rsuant to Whl. eh, amo119 other things: (A) BorrowaritnMir snd 
81$lgn ea ~lgatJorlll, rlahta alld 11u11e1 l.llldar lnd &o thla N olsl togdltr wl .. e pledged 
Dereaaam:o Collllfetal to lhe Suooenor BorroWer; (8) SUccassgr Bo~ · ..-umv lhCI _ ................. -: ... --..... 1 ........... 

I 
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shall be relieved of Its obllg!lllons thereundef, except that Borrower $hall ba req~lr.r IO parforrn 
Its· obligations pursuant to this Sedlon 4; Jll1d (C) Borrower shall pay $1,000 lo!the SUccessot 
Borrowar aa conslderallon for Sut::cenor Bqrtcwer assumlll!J 1t1e Borrowefs ob~ions und01 
thla Note and the Defeasance Seculfty Agreement. I'IOiwlthstsndlng anylhlnt to,llle con1raly in 
tha Security lnatrument. oxcopt as ptoYided In th~ Seetlon 4, no other transfer/~ptlon fa 01 
processing fee (InclUding, wllho!Jt Umltatlon, the transfer reo and processing ~ referred to In 
Section 1.1 S of tile SacuriiY lnatnlment) shall be payable upon a tr&ttsfar Of 'tla Nota In 
accorthJnce with the terma end conditions of this paragraph; al'ld 

(lx) The term ·u.s. rrea1ury Obligations" sllaB mean direct, non-<:allable, llxedof<Jte 
obligations of !he United Sta~ ef Amertea. 

(g) Natwith&tandlng the falrt that prepayments are prohibited except as expre~ 119t for1h in 
this Sadlon 4, If this Nota Ia prepaid (other tnan a propeyment purauanl to S!IQiion 4(h): balCr.\1 or In 
comectlon Wlllllhe applk:a11on of Net ~ at referred kl in SecUon 4{e) atxm). In fW !If In pert, by 
operation of lew, 8orrower'a default or olhaiWislt, or foBowbig an Ewnt of Default and IIQCjiletallon ollhlo 
Note, If a t1111der of payment of !he amount naCBSUry to sat!sfy Ills Indebtedness flVIdencllld' by lhla Nota 
Dnd llfiCUred by the. Security Instrument Is rnade at any time pllor to roreatosure sale, oi' during any 
redemption period aflar foreolo&ure, then: ohall be payable JO lAndor, at the earn• tlm11, P.> ~ed end 
llllPJIId Interest on the portion of lhe principal balance of lhll Note being prepaid to end ~~~~the dati 
or prepayment, (U) unless prepayment II tendered on the alavanttt ,(11111) day of a Qale$d+r m011th. an 
amount equal to the Interest that would have accrued Oft the amount bolng prepeld fni'r1 :the dala ol 
pr&JU•yrnent to and ~ the ltinth (1lfl) day of lh~ current c:alcndar mon!IJ. (If prepeyiJ'ierlt Is tondered 
on or artef the llfll (1 11) day of a c.len. dar mont11 and prior to the eJevanlll (11· ) day of a olil~at month) 
or the tenth .(1D") dliy ol 1M next euceeedlng calendar month (If the pr~ II te~ after the 
alovonU'l (11'") dey or a celonder monlh) (Which am~nt ahaN COI'I$tilt.~te addillonel co1111I~Uon ror the 
prepayment), (Rl) all other .Uma then due under lhls Nota. tha Seaurily lnllnttnent ancl N olhef lc1lll 
Documents, (lv) to the· maldrrun extent pennltted by laW, a Prepayment Charga, and N) lit!t acklltlonal 
prepayment oonslderetlon aqualto five percent (6%) of 1M outatamtlng pr1nc:lpal belenoe or$1 Note. 

' 
· "1'repayment Charge" shall mean ... amount detennined. ae of the date of any·[·f~ .. ym011t 01 

aceoleratlon of thll Nota, which wll be lhe greater af (a) to/a of the principal amount Pft'P* or (b) the 
amou11t obtained by ISIJltrecting (I} tile sum or (x) !be unpaid Pf(nclpal amount b41ng pre~• plus (Y) the 
emounl of Interest thereon ac:ctued to the data Of such prepayment or acceleration, u the c:illse I'My be, 
from (II) the sum or the Currant Values (defined belOw) of aH amounts of prfnclpal Mel lnt~~rest on this 
Note being PI'!IPaid or eocelotated thet would o&berwise have became d~~~t on and aflitr Ellall of tudl 
dolerrnlnaaan If thll Note was nol being prepaid or IIQQ!IIetBtecl. Tho "Current Vei~H" ori_,Y amount 
payable means such amOunt dlscounllld (on a sernlilllllual ball&) lo Its present valu• · ~ ilhe dale or 
determination at lh8 Treacury Ylsld (dltlned below) per annum In ~ance with lhe foil • lormula: 

Current Vllkle • 
Amount~ble 
. (1~ 

Where "d" Ia ltie Treai\M'Y Yield per Pl\lll'll OOCPruaed 81 a ~ lll1d "'n"la an ~ {WIIicl\ 
need 1101 be an Integer) equallo the liurilber of aemlaMUII pellodl end portiotlt theleof ~~jtuch po!lion 
of a perloct lb be dettrmlned by dlvlllng lhe number of day~ In IIUch portion d SUch ~.[by 11\o lola! 
number ot daya In ltldl perled, bOUI computed on tha bal1a of a »ccay month and 111 ~ ,aar) 
between lhe date of euoh dallmllnatloll lnd lha due dati of lila amount payllble. For ltll~·li!UrpoatJ, the 
due date of any amount d printiplil d lhi8 Nola being partially prepaid mune the da\ei or detDI • or 
which such JIIYIOUnt Is 1o lie Cl8diled llral llgJintt the Bonowet's obligation to rnaksllla IChaduled 
payment of principal on the Matullly O.to, lherl. to the flUent of· the pri~tciPIJI baing p~ld, to aad1 
J)l~lng 5elleduled '""tred lnllllllnant of prlnalpel purau.nt to tda Note. Tha "T~!~ 'Ytarcr ~ 
be cletermlnea by reference to the moat recent Faderal Ra181Vt 5tatlstlcal Rallaae H,1!')(p1~Whleh tu1a 
become pubHcly ava~ 1'1 least lwO (2) b\lllneA d'ayl prior to the date l!lced for prePJYP!ent or lh1 
acceleration dallJ (or, If SUGh &taii&Ucal Release Ia no lorvOt pubilahed, lillY publicly a , ble IOUTOt o1 .a. . 
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aimiler market data) and lit! aU bo the most reoe~t weekly overage yfekl on ~ly J ·u.s. Treasury 
tiiC\Iritio. adfuatcd to a Qlnatan! maturity oqual to the th~ remaining Weighled Aw'*ae l.le tQ lht 
Maturity (daftned bGiow) of this Nota (the. 'Remaining Life'), If the Remaining Ule Is riOt· ~~qual to the 
COilstant marurlty of 11 U.S. Treawry security ror Which a weekly averilfe ~ Ia lhe T~:&asury 

. Yield shaD be aolained by linear lnterpollltiQn (calculated: to b. nearel1 ont-twelftll (1112) J I year) flonl 
. lila wHkly average yte111s of (a) lha IICIIvely tracled U.S. Treasury security with the · malllrlty 

closeet to end greater lllan the Remaining Life or thlt NOla, and (b) the adJYely ~ U~. T~ry 
leQ.Irlty Vtlltl tht <iOnstant mabriy cloaest to arid Ius ihln the Remaining Lift of lhll , ~ .lh!lt It 
the Remaining ure Is lesa than 01111 (1) year, tha w&ekly average yield Ol'i adJvely . U;S. TfeiiiUJY 
seeurl6e$ edju&ted 1o a constant m;at~~rlly of one (1) year shall be used. "Wer~ A.. · Uft to 
Maturity" moans, n applied to lhl1 Note at any data, ll)e number of Y8'Q obtslned by ifildlng {lt} lhe 
then ouiStandlng prlliclpalamount of 1hll Note Into (y) the total of the products obtained by! iiMII. .lltl llpl)oiftg (A) 
the amount of each then-r.malnlng requiRtd principal peytnant rn~ ~nl ., the Ma6:dY Pea. In 
ntapect thoreof, I>)' (8) 1M numl)jtr or ytaRt (~latecf to ltJe IIOtl'ltll one-twelfth (1112)) w!Jiclh wiD lllepiB 
between auc:h date and tllo ~ale on whlc;h IUCh payment Ia to bo made. 

\/Oiuntery or InVOluntary, Jncludlno, wllllout limitation, anv prepayment due ID lllo a l'ltlon of lila ·~- ...... -Ch ...... ---.. r-· 
outstanding principal balem:lt or lllls Nott aa a result of lhtt.occumtni:O ol.an Event of Oala · 

Ch) Notwithstanding anything 10 tho oontrury herein, provided no Event of 0~1111 exlstJ and 
'o long as no DefltBI8IIC8 tUfa occunect. from and artar the due date or the Monthly Pay ~ that blwo · 
{2) monllls prior to lhe Malurlty ·oate, Borrower may prtpay lite unpaid prtncipal balance lif this Nobt In 
Whole, but not In pa:rt, provided llla.tlhe following condltlolls have bten satilfit¢ Q) Bon ~c 1r artall have 
provided L.erldef With 1101 leu then tl\ll'ty (30) or mo~ th1111 tbdy (60} ~ ptlot wrillWI notice (lhe 
'Prepayment Hotl"") apadlying the Monthly Payment data on wfllcll prepeyment Ia tolbjt mede {lho 
"Prepayment Date"): (il) BOfrower $hall hJve paid to Ltrlder all acauec erid 11npald I~ an the 
oulatandfnu prP:Ipal balllllOO or liD Note 10 and Including lhe Prepayrnert Dale; P} un• JlfePa~ 
Ia tonclored ort lha elovonth (11th) day ot 111 calender month. •n amount equal to the ~$1 thlt would 
ha'le accrued on the amount. bllfng llfiiiJ8kHI1llll the data of prepa,menl to aild lnd\idlng~•itanltl (10") 
day of the ~rrent callmdar month (\f ~~ Ia tendered on or attar IJie lht (1.., da af a £alenchlr 
month and prior to lhe aloY4nlh (11 j clay of a calandar mot1111} or 1t1t llln\ll (1if') Of lllCt neXI 
succeeding calencfar moiiUI Clf the .,epayment 11 tendetect after.the .-..nth (11.., dar~' of • oalendat 
month) (Which lllrlOUIII aheM conatlllita acfdiiiOnal cbrlsldarallon for the Phlfl8ymenJ); (N) Borrower 
lf\811 hava p8llct to Lentfer IIIII other sums than due under Htla Note, the Security lllllrumfin _., tie oller 

. Loen OOc:umcntt. . , 

s. SORROWER'S FAU.UR£ TO PAY AS ltEQUIR!D. I 

(a) Late Cllarges for Overdue Paymants. If Lender 1181 nol received 1M ruu fi"!''U"I t>f any 
Monlhly Pa~t by lhe dale lt Ia due, Bottower ell.u ~Y a Iaiii charge to Lenclar, The ~of IUdl 
!ala charge wll be four pemanl (-4%) or IIUCh IM!Ifdua ~l Whld1 ahall be calcul~ or the date 
8Ud't payn'lont was originally dl,le. Borrawor wll pey ~ late dlltge pRII'I\I)tly but only brl each late 
peyrrront. S~h lata c;hrtrge ~. · the ntea'OIIabllt et11rnaa1t of Lender anrf Sonowar of . r.1r o1Y11119G 
ton~ponsatlon for the loll !hat may be llllltained by Lender dualo 118 failure of BorrOwer jllakt timely 
Monlllly Paymerrts. SUc:llllllll cha. lSI• lhalllle pafd without pejlldlce to tha right cf !All ~~coaeer any 
other lll'nolmbl provided to be paid upon en !Vanl of Dafalllt, tnctudlng Without Umltai!On 111re11 at lhe 
llereult Rat$, or to dedllfB a dei&UII henlunder. Ulldar 111e Sacurft11netrumenl or under "'Y ~ tne allltt 
Loan Oocurnents. Barowai' racognlzea (I) filii Ita ctefault In mlklnv. ~ due, any pa~ under thll 
Ncte or urwrer any .at the otbar lean Documenls, or. IIHt IIQOJJI'IIIlce Of any ether Evenl ¥, .,afault, wUt 
l'lt!tUit In (x) ltindar Incurring addlllonllt 8lCp8n1811. ~ aeNiclng and edmlnleterlng the LOM . In Ice& to 
lh• Lender or tho \110 of tho q.<erdull payment n (&) tuetrallon to Landor In mteiiiiQ l.lt I r flnenclii 
and Joan eommltmont&, and (II) lhal the demagee C8IIISed thereby would be ex · ~ and 
lmprllllltcallo IIIIC8flllln. BarJowet egreea (u) that an II\'IOIIIIl equal to liUCIIIete Charge p 'lhe acaual 
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of fntereal ~rt I he Ooklufl Rate pursuant te~. Se<:tlon s below 18 B reasonable tr.lllmate cti 11'1! dsmBgs to 
Lender In llle event of an overdue paym01tt and (bb) thai lhe·ac:crual of lnlere$1 at~ l~laull Rate 
followln(J any Oilier Event or Oefeillll$ 11 reason;Jbte eaUma18 of the dam~~ge to Lender!~ the 8Yent of 
:~uch ether event of Default, regilrdl.eee ot whetller mere has been an ac:celelltlon or till a rtol'. 

(b) Defaull ai\d Acceleration; Default Ri!te, lr .any payment reQuJref "' lhls Note 
(Including; wllhoul Umltallon, any Monlh!y Pfyment) or any ether payment under ~Jof. lite. Loan 
Documanhs I& not paid .on or prior to tilt date when due after the llllJ)Irallon of any llflP~ nollce !l"d 
.nrace periods expressly provld~cf In .the Loan Documents, or on the happening of anvtOII'er Ewnl of 
Default, 1hen tha whc'- Qf 11111 prlnclp81tUI\1 ollhla Nota, (I) illteraat, default lnll!lrelt, Prep ~Charge, 
111\e charges and other aums, •• proVided In IIIII Note, tile securtty Instrument cr oilier Loan 
Documlil'lla, (II) a1J other m0111e1 ag,.. or provided to be peld by Borrower lr\ lhla Nafe,! thtt ~ 
lnstn.menl or the olhet Loan Docurmlllll. (li) all ..,mit ldvenr::ed pur~Uant to the Socurtl)< 1~..-nt to 
PI'Dteet lind p~ lht Property and t11e lien and the security Interest Cl\UIIad thereby, and (tv) all auma 
ldVBnced lind coals and txpensea Incurred bylend~JF in conneolkm with lhelndab*!ne. i!vldtlncad by 
tha Loan Documents or any part thereof, any renewal, extens!O(I, or change ol or 1!1Utiatit4tfcln thereof, or 
the •eqt.~laiUon or perfec:llon of the security tnarafor, whether made Ill' Incurred at the req~~jatd Bclrro'tier 
or Lender, all all wlthout nolioo boc:ome Immediately d\10 and ~bit at the.opliOn of L.+nller, lcgelher 
with eU the lntenmt that Borrower owos on such lll1l0UIIts at liM Default Rat&. The "D,.ult R.t .. Ia 
equal to the Applicable lnternt Rata plu$ four percent (4%). end aheU aaorue from and eftilrtle date any 
such payment we. s orpUy due.(wlllloullaldng into account all)' appllcal.\ta notice or Ur.ce plflorla). 
Thla ptovlsion stlall not be deemed to excuse a default bereundrtr or an Event of Def. under the 
Security rnatrument and shall not be deemed a watver of .any other ri!Jhls Lender may hevjl, ~g lhe 
~llt to declare the entinl unpaid prinCipal balence and ~ed Interest Immediately due enctl pqyable. 

I 

(c) NG Waiver by Lemler, 

{I) Lender &tlaU not be deemed to nave waived any of Its rights or ~41e$ under 
this Nola unless 5\.ICh waiver Is expressed In l!lt'lllng by Lender, and no delay!111mlsslon by 
Lender In axarcislng, or laiiU18 by lender on atftJ one or more occasion• to e rdse, 1rtf of 
lendar'a rights hereunder Of Under the Loan Dac:umants, or at law cr In eqlllty, In ng, without 
limltstlon, Lent:18r'l rtgh~ afttr tn. ~ Of any Event ot Dereurt, to de te lhe enUre 
lndebtedneu evidenced l)eJeby lmmectrataty due and payable, ehaU ba conetruacf ;q a nCVlltion 
cl tht. Note 01' ahull operaie as a waiver cr prevent ihe aubaeqvent exorcise of ln1 or ,llauclt 
rights. . . [ 

(II) ·Acceptance by Lender rl any portion or all or any aum payab/11 heraunc!er, 
whether belorao on 0. aftar t1111 due elate of auch payment aha" not be a waiver of L8ndets right 
eltl1er to reqUire prompt payfnant Whan due of .u olllat auma parable herellndeii oho exeJt:IH 
any of L.endefa rights, POW9f'lllld remedies hereunder cr UAdartne t.oaft D~ A~ 
of any ltthlln W!fllng on one aacaalan ahan -nol be conatrued aa a walvw or La~1 rights to 

_ InsiSt 11)ereafler 11p011 atrlct compliance with the lenM hereof wlthaul prev==ou. ' . ot euc11 
lntanfon being glvell10 Bonower. and no exercise of any ·rrgJ\1 by Land« llhel . ' · or be. 

deemed to c:ondlute an eleclloll of IM8diM by !.onder prtdudlng ltNt - exerr.~~e boy 
lendar of any or all ol tbo rights. PDWtf* end remedial avellalliG Ia It llere~ ._ Ulldar hi 
Loan Documlmts, ar at 11M ar In equll)', Bonower hereby IIXJII1IUiy walwia the btftellt or any 
rstatute or rule Ollew orofequlty,.provlcled, cirwhldl may hereafter be provl ~hlch would 
praclJat a Msult contr.~y to. or In con1llcl with. the forego~~. 

(Ill) Even If, at a lime when an EV91ll or DtfaUit h .. OCCI.Irred, a· doH not 
QQOeferatelhe amounla due under lhla Nota and the other Loan Oacumente and 1118 Botrowtr 
·to pay allallel\ amounli lrrlln«<llilely In Ml81 desCtlbed above, Lander shall atHl 1:t : , tile. ~hlto 
do so at a laler time If such Event of Dtrault II contrnutng, or upon the QCCI.Irre , of anolller 
Event of Default. 
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(d) Pavm-nt of Lender's COsts ancf flepenses. If Lender h~r.~ reqUired ~ to pay 
immediltiBiy In full as d~scrlbed above, the lender shall have tile right to be relmburaed ~y Borrower fer 
aU of Its coa1a and .axpenaM In enrDitllng !hiS Nola to the extent not prohibited by appllai~ law. Thoso 
erpens~n Include, for exsmple, attorneys' rees, CQitC arid expanse&. AI used In IIlia 11o-. "aatorneya' 
fees, COlis and axpernses" shall me1111 the reaaonoble attorneya' fee3 and tho OOJts aid &lCpen~et of 
counsel to Lander (lncludlnr~ without llmltallonln.flouse oounsol~~mployad by Lender), whtpllnay Include, 
wltliout llm~tlon, prfnt!ng, dlipHcatlng. relcphone, tax. air freight and other c/1atg8$, lind _, biJied for Jtw 
clerka. paralr:gals, Hbrarlans, expert Wln8118e8 and others not admitted to 1he bar but p81fbr!l'llng 181VIoes 
under ltte superylslon olan al,tomey and an IIUCh '"'· c:o.re and~ lnCUITIId wlthf .. ct to lrfal. 
appelate pmeeedlriiJI, arbltratlona. out.of-coutt negollatlon., WOIItoutl and l8lllements, 1inl1 banWplcy 
or Insolvency procaedlngs {lnclvding, but not limited ·to. l88klng relief flom atayi In banWptcy 
J)I'DCI!e<lnga), end whethat or not 111'11 aciJOtt or proceedlrlg Ia bleught or b concluded wtltt "'~*~10 tile 
maltllr far which audl feea, coat& and exponaes wens lnCtmd. Lander ahaU also ~ tnlliiiMI to Ita 
attorneys' feet, costs and expenses Incurred In any post-JUdgmenl aollon or prcceedi"!J fto ,ron:. 1111d 
callect the judgmenL This Secllon 6(d) Ia aeparata ancl18'18i1tl, shall auiVfva the dlachaip of this Nota, 
and shall SUJVIve lhe merger d IIIIa Note Into any jqdgment on this Nole. . 

6, NOTICES. 

· All notices required or permitted hereunder shall ba given and become Qtlactlve! N proulded In 
tile Seci.W!~ JnslnJmanl. · : _ 

7. WAIVI!RS.· 

Borrowor and aU others wllo may become &able ror lhe payme~~t of an or artY part of 111e 
lndeblednos.s ltV!danced by lhla Note do hereby severally waive presenllllenl and dei'JI8(jd br payment, 
notice of dishonor, protest and notice of prOtest and non-payment and •• other noll~ llf arty ldnd, 
except those notJaaa tor whlcll tha LDan Doeu1!1811ta ftlCPI'8$lly provide.. No raJ8a8e ot any ~rlty for lila 
Nabt or e~tenlllon of lime for payment of IIIII Nole· or any Installment hereof, en~t: :·niJ altetaUon, 
arnendmonl or -!Vet' or any provtalon or this Nota, the Security lnatrumant or the ottler Ldan OcCll!lenllt 
made by aweeiiV!flt between Lender or any ottlar paraan or petty shaft release, mOdify, limend, waive, 
eXI8nd, change, diScharge. termlnakt or affect the llablity or Borrower, end lfiY other~ • ... en'Jty wl!o 
rnay become 1'-ble for the payment ·of al or1111y pert of lhe lndebtednou ovidencOd byl tJflJ No18, the 
Security ln:lttumenlflf tho otlwJr Loan Documenta. No nodce m or.delllNld OTl 8arrower:r= ·~deemed 
to be 8 watver of the obUgaUon or Borrower or or lh& """' d Lender to tales further acllon . ~ further 
notice or demand 81 provided for In thls NDie, the Security lnslnlrnent or the other Loan 0 _ . nts. 

8, SECURED NOTE. · 

ThO obiJsjatfonl of Borrower under thla Nota ate lleQ\Irecl by that GOrialn Comm~ Deed of 
TruSt. Socurlty Agre.ment. F'Ddln Flllno Financing Stetement and Aulgnmont or J.eues, JW~ts, Income 
and Profits (the "SIIGurlty Instrument'), ot even date h~h. which con1Bina provisions fQr ~ 
or !he enUrall'ldebledneu I8Ctl'8d t11nb)' upon lhe happertlng or certain 8\'8111&. I ' . . . I 

.g. 
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. 10. EXCULPATION. . I 

ExCC!Ill wllll respecl to tiut malle!$ &et forti! In aubaactlona (a} and (b) ~oloW, ..Jct.,•a:source of 
salisfaeUOII of tnelndebtedness !\lldencad by tills Nola !lrld all Dlhar covenants and obl~~s under thlll 
Note ltl1d any o!Mr of the loan Documants shall be limited I~ lila Property, and Lender Still not seak to 
procure payment 0111 of otl!er BltSels of ~. or aeelc a judgment (exc:ept aa h111111na11i~ ptCVlded) fOr 
any suma which are or may ba payable under t!lls Note or any other ollhe l-oan Oocumen .. or claim or 
aeell Ju.ont lor ~Y deficiency remallllng !Jftw folecloaure of the Security lnatru~t: provldfd, 
howrtver. thai lht1 rorogolng claUH than not· pnljudlca lhe right of Lalll;lor lo Ol!force IIi Han of lhe 
Secvrlly Instrument or~ socurfty ginn ror tbe payment thereor or to exen:la& any otil~, remedle& at 
laW other tMn the entty of I personal money Judgment agsJnat the Borrower. TitD fol'ilgOI119 
notwithstanding: 

(a} Borrower ah&ll be and remain personally liable for all loaaes, COSl8, damages, 01 
expe11aes lncii!TOd by Lender In the rollowlrtg lnatancea: 

(I) failure to pay or cauae to be paid Taxea (except to the extentlhiJI Qonower has 
deposited fll11<1s Mil t.ender punmant to the Sec.wlly Instrument for the 1UJX188:olpaylng liUcll 
items) or to pay or CIMI88 to 1:18 Pllld charflas for labor or materials, or other chsfVIIR which !:.!In 

. create 11&11$ on any portion of lha Ptoper1y; 

~I) as • result of wa&te (except on:Un81Y weer 11nd lear), arac~ l!Ommllted or 
Instigated by Boo'ower, any Guanmtor or My partner, member or &haranolder rn: BCirTOWer, or a 
Vlolatfon of the provisions In lha Secudty Instrument reoardlng remolflll, demci~Jiln or struotural 
alteratiOn or II'IY portion or lhe Pmperty; . • 

(Iii) · breach or failure to perfonn or comply 'Mth fi.RY of the lnsunmce pi'OYialons or the 
· Loart Oocutneflts; 

(Jv) •II COUtt coets and teaaonablc allOmeya' reea, costs and expenses IICbrally 
Incurred by Lendet pursuant fa the Note or any other Loan Documane 

tv) Borrower's breach or failure to parfo!m or comply with Section 1.03 (captioned 
•tt.urdoua Wnte") of lhe Security ln5trument, or Borrawer'a or tny Gutnm!OI!'• braadl or 
failure to petform 01 comply wllll tiMt plO\'Ialona of the EmiiRll'lmantellndemnlllcallbl'l t\gteernenl 
of aven~d<lte herewith axeculed by Borrower for lha benefit ol Lender; 

(vi) mlsappllcatlon of or !allure to deliver lo Lender (In accordance wllh Jus tarma of 
the loan Documents) !lie fQIIowlng: (1) any lniiiKIInea or condemn11Uan proc..,-$' ; (2) rents. 
Jssllal or pmflta received by Borrower/Oua1111)1Dr cr 1111 agent alblr Lender makes ; n dellUind 
lhereror purautnt 10 any Loan oocument: or (3) pAtpald raniS or Ulnant IJ8CUI'Ity ila . ·: or · 

. . 

(v&) vlolalloli of any of tha provlllon$ or Section• 1.29 and t.30 (caPtJcmed "Shgla 
Pu~se Entlty" and "ERISA", reapeollvely) oflhe Sec:UJ1ty Instrument I . 

(b) ~rroww shall bit lll!d rwmeln peracnally liable without elCCU!paiJon ar Kmftiallcln or hbllity 
Whataoever for the entire amount clll& fndeblednesa tlllfdenoad by tha Notlt (lncludrl·ll ptlnclpel, 
Interet!, tntt oPiet c:llarga) ..., all Olher $111111 due or 10 become dUe ulldllr tne otllar ; 'Documents, 
whetMr tt maturity or by IIQC81era11en or otllt!IWIH,III tha rollowlng lfttllancaa: 

(I) vlola11on of any r:llho provlafona of Secllona 1.1S(c) and (d) 9f llha S~ 
lnaJNmenl (eap~. "No Seleleneumbnlnce• and ·~rmllled Tf1!msfel'8•, ~); 

.. 
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(li) fraud cr llllenllonal misrepresentation In e:onneetfon with the ;~perty, Loan 
Documents, or Loan Appllcallon; · 

(iR) the slabllzed Operating Threshald {sa defined 1n the Reselve Agreement or 
-even date h121'ew8h exeaJted by Borrower In connscllon wllh the Loan) 18 ~t satblfed, provided 
there sha• no Pabllily under lhl$ Subsecllon_ 1 O(b)(lll) from and allar lhtt date ~ S1abillzad 
Operating Threshold has first been satisfied; or ' 

. ' 
(lv) the Properly or MIY part lhereof bocomos an aa&et In: (1} a VQ!u~ banktuptoy 

or Insolvency pmcaedlng commenced by Borrower: or {2) an Involuntary 
1 
blnkruptGy or 

illtafvency proceeding fn which: (A) such proceeding waa commenced by BI1Y ~ aonllOIIng. 
controlled by or under oomrnon control With Borrower (Individually or~· •AfftJiatej, 
InClUding but not lirl\lt8d »any creditor or elalma nt actlllg Ill conc:ert wllb 8omJWai Ql- any Afllliale; 
or (BJ any AfftiiiQ objecta to it motion by Lender for relet from any ttay or ~ rrom lilt 
forecloSure of the Sec:clrlty Instrument or any either remedial acllon permitted per the Note, 
SEtCurlty Instrument or other Loan Oocumli!\1$. · 

11. SAVINGSCLAUSE, 

Notwithstanding any provisions In thla Nata or ln the Seaurlty Instrument to the cqrilrary, the total 
llsbnity fer payments In the_ neture ollntorcat, Including, without limitation, prepayment •rgea, default 
lnte~ and late fees, &hall not BliCeild the limite lmposod b)' the laws of the State wile~ the Proporty J; 
JDaated or ttle Ul\ited States of America relating 10 mulmum llllowebla charges of lntero~. Lender ahall 
not be entitled to recelva, coiiBCC or .apply, as Interest on the indeb1adnass evidenced t; rile Note, any 
amount In excess of the maximum lawful rate of Interest permittee~ to be chatged by aPP!k:abJ• law. If 
Lender ever recelvu, coWeeta or applies as Interest suCI'I amount which would be excep!ve Interest, 
GUcfl.emount shell be applied to reduce tile unpaid principal balance of WI Note", andl.,Y remelnlllg 
excess shall bo paid over to pt!I10ft or persons legally tm.litleil tllareta. 

12. JOINT AND St::VERAI. OBLIGATIONS. 

I~ lhls Note Is signed by more !han one party, all ot)llgatlons henm contained ihajt ~· deemed to 
be tile Jotnl and II8Wllll cbllgatlcins cr eaeh party exi!cutlng this Hoto. Any nwrted Dlll'ldn algnlng lhls 
Not& ag~ !hat~ may be h8d against community a~els and against_ his drlher separate 
ptcpetty for !he setl$faclion of .. obllgalloN contained linin. . ~- · 

13, WAIVER OF-TRIAl,. BY JURY. . 

BORROWER ANC LENDER HEREBY IRREVOCABLY WAIVE TO TtfE FU~ EXTeNT 
PERMITIEO BV LAW, ALL RIGHT TO TR1A1. 8V JURY IN /ltNY ACnoN, PROCEEOI . . CLAIM, OR 
COUNTERCLAIM-ARISING OUT OF OR RELATING TO THE SECURITY INSTRUM -- o lHS NOTf 
ANOIOR AtN OF lliE OTHER LOAN DOCUMENTS OR ANY ACTS OR OMI~IONS . 'LENDER IN 
CONNECTIONTHeRewrrH. , 

1-t. OFFSeTS. , 
. I -

No !nd11~eea eYidet1ced by thla Note ehall be daemed \o have boon offset or " be otrMt or 
eompenaated by til or pall of any ctelm, CIUIC of aellon, oountercbllm or CIOn claim, whillltler Hquldellld 
or unlquldtted, whldl Boi'I'OWOr PI any sur.ceiiOI' to Borrower now or hereafter may ha~..l~_ y claim tD 
halltl egelnet Lender; and, In reapeclJ() the Jndtbttdnllt now 01 l!lnlaflar ateuted ~~ , BIII'I'O'Ner 
w.ivas. to lho fullest utef)l porrnlttod by law, tht benellll of any lew which authariZel jpennlls suo11 
cJraete. 

-11· 
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15. MISCELLANEOUS. 

(a) Remedle.t Cumulative. The remedies of Lencter 8$ provided herein aM In 811)' otlter 
Loan Ooc:ument. or any one or mote of them, or at law or In equity, ahall be cumulative and concurrent 
Mel may b& puralll!d singly, succeulvely, or together at the sole discretion cl Lendetl !Wid mey be 
exerciSed as often as oeca&lon tllareof 11\JII ooc:ur. 

. (b) . S~rablllty. E~ ~ron ol ~is Note Is lntendad io be sevetab~ •. II) the ;,.,a~t any 
term or pwvlslon horeof ts declefecl by i QOI.Irt of com~ent )urlfdlalon to bt Hlegal. or~4rivalld for any 
reaso11 wha!soever, such llleQal or lnvaltd 1erm or provblon ahal not affect llltt balooce of Ulit terms and 
provlllkms hateof, Wlllch !BnT1B imll proVIsions sn.u remllln binding lltld ~ · 

(c) HeadiJip. Tht h88dlngs arid c:aptlona of variow Sectione of thla' Note ara for 
convenlanc:e of referMco only and are 11ot lo be COI'IiSin!ed ea d81'inlng or limiting, In any .a,, Ole scope 
or Intent or the PIQI/Islons hereof. 

(d) Oovemlng Law. This Note shall be governed by and construed •f'!d enlorced In 
accordance with the laws of the SlBifJ where lha Property Is locatecl. 

· (e) Amendment&, Thb Nole, al'td any provision& hereof, may not be m~, emencl&d, 
waived. extended, changed, dladvtrged or terminated or&Uy or by any act or falltire to act On the part ol 
any plirly, but only by an Instrument In wrlUng :signed by the party against whom enfolj:l$lenl of any 
modification, amendment, waiver, extenalon, change, dl&cherge or termination Is sought. 

(f) Interpretation. Wl\anever the context may require, any pronouns uslid herein aheU 
lnc:lude the ocneapondlng ma:sculln11, feminine or neuter forms, and !he singular rorm'of nouna and 

· pro~ns 11halt Include the plural and v!Ge veraa. 

(g) Submission and Con1111t 10 Jurla.dlctkln. Borro¥1er, In COII$1derall~. of making the 
roan evidenced by !his Not&, agrees that IU actions or proceedings liNing directly, lndl .· er olhirwise 
In connection wltll this Note &haQ be lillgated, at Lender's election, only In courts having a · ua wllhil!lhe 
county and Slate wlltftl 1111 PlopeJty llloc:altld, In any Jurisdiction In which 1M Borrower (Oil !~bY lndlvldPII 
or entity COII!prlsillg tho eo~ may reside or hold aasets, or In any one or lfi!IJ8 Of tJ!1e foregoing 
Jurlsdicllcns .m Borrovw hereby conaont& and :submits to the Jurlsdk:llon of any local. ellle or fodorel 
court located lheteln. Borrowflr lnevo<:ably walvet tho clofense of Inconvenient fOf\lm 101malntonanoe 
ol sud! action or proceeding. Borrower Jwtreby consents to aetvfca of precess by any 1111 permitted 
by applicable Jaw. . 

. . 

(h) Clerleal error. ln the event L8nder at any lime disCOv&nl that lhla N~ ~· Secullty 
lnt.trument or eny other Loan Document. ccnlalna an Bmli th• wn caused ·by il ="eel l'lllsllke, 
CllcUJe~ ettor, ccmputir l\'ll.lfUncDOII, p11nung onot at slmll.ar error, Borrower ..... . '. hotlcl tom 
lAndor, tore-execute any doc:umemte that are neceB&afY 1o correct any IUCh error(s), fur1her 
egreea that Lendet wla not be liable to BOti'OWir for lilly~ Incur'" by Borrower thai ert dlrctly 
or lndlnsctly CBUHd by any suc:h error(s), · · · T 
. . I 

(I) I.Oit, Stol4tn, Destroyed or Mutilated LOM DIICQnsenta. Ill the event~ .... loae. ltieft 
or dest!Uctbn of lhlr NotAl, the lfacuclly lns1rumont. or flllY othet loan Documltllt. or In thf .venr of the 
muUJaliOn or any of 1M L.otn OoclimaniS, upon lender's imrram~er to Borrowet of the LOan 
Document, Borrower lhall elc8CUla llld deliver to l.anfler a Loan Document in lorm and ldeftUcal 
to, and lc aetMt eo a replac:Mwnt of, tiHt loat, alolen, deelroyed, or mutilated Loan aml.sud! 
IOPIIIOOlllcnl shall hiYll the N/111 forco lind effect aa the loot, stolen, cloalroyed, or IDetod l.olln 
Document, and mliY be treated for .tl purposes aa tJ:le. original copy of such Loan Cocuman ,• 1 

n••-·1 
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(J) nme Is or the &renee, TIME IS OF THE ESSENCE IN THE PER~ORMANCE OF 
EACH PROVISION OF THIS NOTE. 

(k) Le!llaJatl~n Affecting Lendor'a Rights. I enactment or expiration~_ plicable laws 
baa lha affect or rendering any material pi'O'Ii$1on of this Noto or the Security lnstru ~~ner~f!>rcnbla 
acc:ordi"Q to II$ tetms, lender, al lis option, may· requlm lm1118dla!ftly payment In . It of al svms 
evldenc:ed by this Hate snd may Invoke any remedies Pltrmltttld under lhe Loan Documen!S. 

· (I) Dlsbursenttllt$. Funds representing lhe proceeds of the lnd§?.evldoi!O!Id 
he~by which ero dr.bura.d by t.-f!der by mall,. wire tranater or olhar delivery to , ., aacrows cr 
Othofwbe for the benefit of Boi'RIW&r llhaiL for ;iO pLirpoHI, be deemed outstanding h and lo 
have been received by Borrawer as of IJJe dale or such mallng. wira ltansfar, or oilier · ry 1111d until 
repeld, notwlll\standnplha facllhat sucn funds may not at any time have been remitted bY SUCh escrows 
to Borrower or for Borrower' a beflelil 

(m) Exemptad :JtanSactlon. Borrowet agrees that (I) lhe payment Obligatio~ evldenCI!d by 
Ults Note and the othlll' Instrument& aecurlng thla Note are exempted nn.actlont Ull~ lhe Truth In 
Lending Act 15 USC§ 1601, at aeq.; (U) lhe proceed& or thelnQebledneaa evJdel:ad by._: Note wll not 
be ulllld lot the purchase 01 registered equity sacurtle& within the purview or Regula lion V llsued by the 
Board of ~mors of the Federal ReSSM System: anct (IU) on the Maturity Date, Lender ••H not hiiVt 
any oblfgallon to refin&~~ce lhe indebledness evidenced by this Note or to exterld tyrlher credit to 
Borrower. · 

[SIGNATURE PAGE(S) ATTACHED] 
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IN WITNESS WHERI!!OP', Borrower has duly executed this Note as of tne day lffld year firsl 
ebove written. . 

Borrower Taxpayer IDISSN: 2()-0520319 

' 
1 
·' 

·14· 

.I 
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Exhibit 2 

Exhibit 2 
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~1111 Rllllllllll IIIII MUillllllllll~· 
20070330-0002946 

fee: $73t&9 
HfC ree: IU3 
03f30n00T 
120070056264 

12:04:42 

Jl4-31J..31:Z.014 and 015 
114-30-312..017 and 218 
124-3D-li2-ms jkrnuth 169 
124';3D-31l-171 an.d17l 
124-30-312-177; and 
124·30-J12·180 through 182 

Recording teque5tcd by 
· and when recorded mail to : 

Name : BCJL~ El!!Jlaw LLP 
Attailtj011; Thomas G. Garry 

Address: 225 Sontb Sjx!h Street. Suite 4000 
City/State/Zip ; MirmapoJis. MinDCJ9ta SS402 

Re~ueslor: · . 
·EOOITY t!TLE OF t(VjM 

Debbl e Corn,ay · 
, Clark COiillt y Rcco!'Oer 

. i8::=::i~!::t::=;;~ 
· . . Rents. Inco.mc m4 Profit$ I . · · · 

. (l'ltl« on ~UIMfll) . . . I 
. ' 

Tbl• p&JG added ID provide .addiliOI\11 iDfonnalioft rcqulrecl by N.R.S. J 11.31~ 
Scdlcna1·2. (Ac!di'lional rc:cwdh>a l'l:c applies) , 

This cover pap Dlllll be typed or printed In black lllk only. 

·SG1 
Pss: 6& J 
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APN; 124-3o-;3!2~014: 124-30.312.025 lhrOUQh 169, lnclrJSive; 124-30-312-171 and 172;: ~24-.lli-312-
177; 124-30-312-180 through 182,lncluslve: 124-30.:!11-03,; 124..30-~12.017 and 018; 1~·~12-022; 
124-3()..312·015 -

PRF.PAREOIORAFTt:D BY AND 
RECORDING REQUESTED BY 
AND WHeN RECORDED MAIL TO; 

6EST & FLANAGAN U.P 
225 Soutfl Sbcth street, Suite 4000 
Mlnneepoli$, Minnesota 55402 
Attn: Thomas G. Garry 

OrderJEacrow No.: 07450038 
Loan No.: 010·00001895 

I 

COMMERCIAL DEED OF TRUST, SECURtTY AORS'J:MENT, 
FIXTURE FILING FIPIANCING STATEMENT . 

AND 
ASSIGNMENT 01' LEASES, RENTS, INCOME .AND PROFITS 

THe PROMiaSORY NOTI; Sf;CUREO HERUBY PROVIDES FOR A: 
FIUO INTEREST RATE 

THIS . COMMERCIAL DEED OF TRUST, SECURITY AORE~Man, Fli(lfURE FIL.ING 
FINANCING STATEM!!NT ANO ASSIGNMENT OF LEASES, RE¥fS, INCOME AND PROFITS (tt\15 
·seeurtly lnstrumentj ·i$ made and given BtJ of March 28, 2007, by PALMILLA DEV~ENT co., 
IHC., o(n) Nov&da OOlp0t811011, whOse llddruel& 235 W08l Brooka AYfiiUO, 2nd Floot, ~l-as Vega&, · 
Nowda 89030 ("Borrower: and for purpoao1 of Mldo 3 hereof, "Aulgnor"). to EquitY i'itre, LLC, a 
Nevada Umited liability COmpany, and 11113\JCCeSSors and asalgna. whose sddreaa I& 7360 ~~t Flomlngo 
Road, 1.a1 Vegu,. Nev.~ 89147 (herein ~Red 'TIVSt-."), for the bene11t of AR'l'E~ i~RTGAGe 
CAPITAL CORPORATION, a Delawara eorporallon, wlloae addniss Is 1180 NW Maple * SUite 202, 
lmsquah, Wsshlng1011 98027, 8l1d Its !0CC818Cr and assigns (lraeacn case, "Lendar," anlf ~ puf110118S 
of Arttcle 3 hereol, "Assignee'). _ 

. I 
WHEReAS, Borrower Ia jually lnclobted to LeMar In lht prlttcfpal sum of l"w4n'bf ~ifllon Ona 

Hundred and Fifty Thoueand and 001100 CoDers ($20, 150,1JOO.OD), purauanl'lo a cer1a1n ~:Rate Nota 
of even date herewith, more pattlcu!srlydeserlbed below, · I ' • 

.. NOW, THEREFORE, FOR GOOD ·AND VALUABLe CONSJDeRAnoH, ~Rg thll 
111debtl!dneu hel'llll! I'IICIIed and the truat he111ln created, the receipt of which It tlereby:teed, 
Qol'lOWer hereby grants a first Priority ~ Interest ln. and frrovo!,:ably gives, gnmta, _ , n, aliens, 
enteorta, ~ys, conllnna, warrants, ftllgns, m0111J8118S, bargain•• oils a net pledges~-~ rustee. tN 
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TRUST FOREVER, WITH ALL POWERS OF SALE AND STATUTORY RIGHTS, for ~t 1Jene11t and 
security of Lender, Ullder arid subject to the terms lllld comtltlons hereinafter set forth, lhe following 
proper1y, rfghra, lntere&ts and estates now ownllO, or heresttar scqu1Jl'ld, by Borrower (Cjlllectlvely, the 
•propertY"): ; 

. . I 

(a) ·the real property descllbed In ~ attached hereto end mede " part hereof 
(collectiVely, tile •Land"), together will\ !iiCfdltlonlll lands, CJtlttes ElllCI development ~ hereenttr 
acquired by Borrower for use in connection wftll tho developmertt,. ownership or occupen'' of such real 
property, and all addJt/onal Lands and estates tnereltl wllfcf! may, rrcm time to lime, by•l ~~lemental 
mortgage or olhe!wise be expresGly made subJect to the lien of thll Security Instrument; 

(b) any and aH bulldirQs, lllructures and olller Improvements now or hdftier ereCted, 
conslructed, placed or located on !he 1.8n<llnoludtnv, without llmi~Uon, fixtutea, lenementsl ~ents, 
appliances, equipment, bUftdlllg 8Y'tema, machinery, and other articles n0w or hereafter ~ to 01' 
used In conMCtlon with uld b\!lldhgs, slrUetures · end other lmP~t~vernents (~ely, lhe 

. 'Improvements'), and any and an additions to, ·substitutions !of or replacement. of sudl Jmprovaments 
an<lsucit L.and and an lntereits, estates or other clallm, bQth In law and equity, Whk:l\ acrrbWer rtfNI has 
or l'(lay hereafter aCC~uiro l('llht Land or tho Improvements, Including, Wlth.ovlllmilellon, aJI~Ghl, IItie 8/ld 
Interest now owned or. herearter acquired by Bottower In and to any grellter estate In the ilai1d or lhe 

· Improvements; . : · · 
. ' 

(c) . all easements, tenements, hereditaments. appurtenances, rlg)M-of.way abet rlghta now 
owned or hereafter acquired by Borrower used or useful in connectlon:wllh, or located on, ~or libove 
an or any part of, llle Land or as a meana of BCCe!! thereto, lnoludiii!J, WitheM llmlls~, e1 rlgllr& 
pwauant to any trackiga agreement: aU sights to t~Mt 11onaxefulllve use of ccnimon drive . .mea; all oil 
and gas and other llYltrocarbone; 1111 mfr)crab. crops, timber and other emblem&nls; water. umundwaler, 
wall!r rfghl$ and &hares of stock ~endng the sama: any ani! all rlgh,, title and Interest of ~or, new 
owned or hereafter acquired, In and 19 any !and lying wlthln ·the rlght·of.way of .any a~ open cr 
proposed, lld)olnlng the land; and any and all sidewalks, vauna, alleys and &tripe and ~rea or land 
edjacent tv or us6d In connection with the Land (cilllecUvely, thi "Appurtenances;; ·r .. 

(d) 811 laesehold utate, tight, uue and Interest or BorTower In and to all wrltan and orel 
leases, auble118811, eubtenanolee, Doenaes, rranchl&u, u&llfructa, ot:CUpaney sgreemer\111 and Diller 
egreomenta aflectlng all 01' any po111cm or lhe Property or the lmprovemei!W· or the UIJCI ~If ~ac:cupam:y 
tht!raof. na.¥ or hereafter ex!Jllng 01 entered In tv, whether before or afler any jx'ocoedlng Ia Instituted by 
or against Borrower.under 11 u.s.c. §101m*·· ea amended (the·"BanluiJptcy Codn, InclUding, 
without ltmltation, extensions, nmtiwels and subleaaea (ell of the foregoing. lndMdually, ~ -.:.n11• and 
collectively, "Leases"), and all rlghis and clalma of any klnd·that Borrower mey hava aoall\lfany tenant 
under the Leasea or In eonnaotton. with the tllrmlnatlon ar rejecllon ot the Leases In a ~Icy or 

· lnaoiYency proceeding. and all right, title and Interest of eorrower 111ereunoer, Jnefuding, w~t "'. lmllatlon, 
· ' ' . ill OQsh or aecvrl!Y depoal1ll, prepaid or advance rental&, and dtposlls or pa~nlll ot ar nallr& 

whlc;h are he{el)y apoolticlllly Htllgntd, tran.r.rred and ut over to J.andM: Jnd~, with .llmltallon, ell 
rem, royallln, Issues, revenuea. ~ proceeds, ln~e and other bene/Ita, t~ without 
limitation; accounts receivable, ol, accnlng to or derived from such LeaiiSS and tom the ~!19· fealng 
or baftment of lmprovemBI'II& and equipment. I!!Ciudlng, wllt\QvlllinltaUo!'l, any payments ~· by leNnta 
under Leeaes In connection wllh the termlnaUon of any Leeae illld all oil, gaa ilnd olhef ~rlgllle, 
roYalties ancl pmfits, Wlle!her. paid or accruing bafore or aftar ilrly prodlltldif111 151n&tltuled 1»1 or egiU!et 
Borro.wer under file Bankruptcy C~a (all of the foregolnu. co118CIIvely, "RI!Ilta"), and all · . From 
tha 811/e or olherdlspo;IIIOn of lhe Lelllll and lilt rlgt# to mcelva and apply .lhll R11r1ta to~!paymanl Df 
tha Secured Obllgetlona (defined beloW) and ab laaaa guarentles, letters of uedlt · eny· olher 
supporting obllgellon for lillY of the Laaa• (colfecllyely, ·"Ln•• Gu&t'WttiH") given by tuarantor In 
con~lkm with any or tltlt Lea~n. and all righll, power&, privllag•, oplona and j 1llene1111 of 
Bolrower asleMOr IJnder the Le.as~tt and beneflolary ulldar Laase Glllll"nflea; 

. I 

I 
.I 
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I 
(e) • ell lhfl estate, Inter~ right, title, other claim or demand, both In law aJ1C1 In equity, 

Including, without Hrritalion, claims or ~and& with rHpect to the proceeds of and +rw UMarned 
premiums or~lrisuranca poKcles In efled with ntli~ to the Property, which Borrower ~jltas or may 
Mereaftar acquire lillhe Property, lndudlng, wl1hout limitation, the rfghl to reoelvtt ant:f app~ ~ pmcoecfs 
or any tnsurenee, JUdgmEII'IIS or aettremell1a mlldeln l!9u 11\ereo. f, for damage to the Propert~;r.· jlnd an. y and 
all awards medo for ti'tfl 1$1Cing by eminent domain. or by any proceeding of purchase In tl)«fl~ of 
the wi'tole or any ~rt'of lhe Property, Including, wllhoui·UiniiBtion, eny IIW&rda reaultin~ fi'OII' • cllinge of 
grade of streets a~ award~: for aaveranw damages; I 

(I) aU goods, chattels, c:onaltuctlon materlsla, furniture, furtllshlngs. eq~o~lpm~. rnadlll\efY, 
apparatu1, appllancn, and other items or personal property, whetller tangible or lnteno~ Or 11ft)' ldnd, 

• nature or descriptiO,, whelllef now ownao or nereatter acqulred by Borrower, Including, wll~ lnilallon, 
Improvements lncluc:tlng, without llmltellcn, lmtac:aa, •taam boilers, hoi water bolers, oil biuiners, pipes, 
radiators, air candllloning and aprlnkliniJ systems,. gas· lll1d elactric fixtures, carpets, ~· lhed&a. 
!l'Nnlngs, acr.eens, elevators, I!ICltO. ri, dynamos, cablnelll, 1111d all olher furn18hlngs, toola,~pmenl and 

. ·macl\lnery, appliances, building supples, materials. fittings and fixtures of evary kind, Ia, are or 
. shaU 1\ereafter be b:eted upon, attaehad, affixed to Cl' wed or useful, ellher directly o Indirectly, In 
comedian With tha complete IIJ!Ir:f comfortable usa, oooupanc;y and opera~on of the l'llparty and 
Improvements, )Yhetner or no! any of aucl't personlll preperty Is now or becomes a Fl, uta (delln!ld 
!>elow), Including, without llmltallon, all)l and all llcenMs, permits or franelllses uud ~ required In 
connection with such use, occupancy or oporallon, togelher with any and all addlllons, re;tacemenlt or 
subsHtutions thereto. thereof or therefor, as wall as the ptcceede thereof or thlirefrom t111J8~5S of form 
(hereinafter somedmes tOgether refern:d to as the "Peraorul Property•; sucii.Personal ~erty shall 
Include, without limitation, all Accounts; Oooumenbi, ln&ttumentS, Cllattsl Paper, Good~, ~cM~ment, 
General lntanglhlas, Fixtures and lnvantOI)', as those term$ ant defined In the Uniform Co morclal Coda 
of the St.ta wtlert ~ne Property Is located): 

1 
, . (g) all plana and apeclllcallons, ~ 1111d aubeQntracls for the cons~ of any 

Improvements, density rights,. bonds, pennila and olher development or uee enUtJemlli\la, ~cen~et~, 
guarant&eS, warranues, c:auaas. Of action, Clelm$, eondemnallon p~eds, profits, security ~alta, u!lllty 
deposits, govarnmental agenc:y fen and deposits and reM1dl thereof, refund& of taXetj Of' lnsl.lnnca 

. premiums, pollclca, claim&, and procool:la or lnlurance, clelms tnd proceeds arising from e!Oncl&mnatlon, 
vllhldes, logather with all prese'nt an~ fUture attachmonl.$, accassiona, repiiiGCITlonta. addi!IO~. pioducta 
llftd proeeed.Ul'le,.of; · ·. · , - · I . . · · · 

·- - (h) all monies depoliled by Borrower, or dti!Otlted on behalf. or Borrower •. ~ eny CJI.Y, 
County, public body or agency, 1~. sewer or water dlslrlct or company, and any Otl!lllr body or 
agency, fCI' !he IMtall~ or to HCUi'e tile lnsllillatlon, ol any tltlllty. pertaining to llie Pnip8~ 

(I) aD refllllda, tebaBt, rehlbu1118menl8. reoervea, defemld paymcnl:l, ~~. GOIII 
savings, governmentel ~ldy paytnenili. gOV'el'nmentaUyal'llllilllered credlla (&uch as ~IIi reduction 
cr8dlt&), other cradiiS, wall/en~ lind paymems, wlilllther In cash 01 In kind, due from or P~~Yablil by (l)any 
fllderal, $lllle. munldpel or oltler IJOI'8fll~ or quNI-govarnmentat agency, !Mhortty or~~ (each. 
a •Qovernmen~t-'!lancy") or (II) any fnwrance ot utlllty compeny relallng to any or til of,.tljel!tropelty or 
arising out of the sallslsetlon of any condlllons Jmpoaad upon or the obtaining of any a · 

1 
Is for lhe 

d evefot)ment or rehabRa.tlol! of lhl PropBity; . . - . 
. . . - . - I . . 

· (f) · · ell ~. rebelea; relmburatment5, c;redlta and paymentl of any kind: dtle him or 
payabl& by any Oollern.,.UI ~for ell)' te••· spDciaflalle!l. ate~~~~r~~enls, or slmilar P.mm1111tal 
0r quaa~-oJovemmental c:hai'IJes ar laYiea ifnliaMcl UWlCf1 aotrower 'NIIh l'l'l8j:leC:t to 1he Prope" Gr·IJilOillfl'/ 
or ail of !he Pmperty Dr l!rllllng OUI.Ot' lhe 6illlllfaclfon ui•!IY condiiiOnslmpoaed upon or lh~ Obtahl11g of 
any approvals- tor the di!Yelopment a l8habllltstlon·ot the Propettr. . · . : · 
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. I 
(k) all monies. deposltad by Borrower will! or (or the l)onent of Len4er p~riUant to aey 

reserve, escrow or casll collateral-egreements executed by Borrower- ill favor or Lender, j 

(I) conlract rlghla, BCCOI!nla recalvable, management agreements, business ~s; 

(m) elf oflna Borrower'a tights and Interests as the ·~nt' under the Oecl~ (clefin~d 
below): and . . I 

, , , •• I• 

(n) a1 additions, sc:cess1ona. replac:emeots, subslltutlons, proceeds and prod~ or the real 
and periOI\8! proporty,ll!lnglbla and Intangible, described herein: i · 

.] 

(Th& PropertY does 110t Include any equlpmet\t, tnvtntary,. rurnlture, fumlehlngs or tlllde fixturet 
~ Mid wpplled by tenants or fie Propetty, ncspt 10 the exlatlt ·or Sotrower• landlotlrt' a.n (If any) 
therein, and except A lame may become th' property of BorroWer aa '-!lOrd under thfl10r)'IIS of the .. 
re$peciiYe leNell.) . I 

FOR THE PURPOSI! OF SECURING: 

1. repnyment of Indebtedness. In the total prfnclpal amount of Twsnly Mllllori One Hundred 
end Fifty Thousand and. 001100 Ool!ara ($20,150,000.00) wj!h lnterost. additional Into res~ ~·ul11nterea1. 
late charges, prep.yment Char!JK and other sums snd chal{}ell theteon (the "l~n"), avl by 111111 
certain Axed Rate Nota, of f'/en data herewith, and all modlllcatlona, extensions, l!ll!li!WIIfa and 
rcplacemenll thereof or Judgl'llellb thereon (collectively, the "NoCe"), eiC8CUled by B r In favor of 
Lender, and whh a final meturlly date al April 11, 2018, the tcrml of Which are herebi 1111. corpora. te<l 
herein by Tlferenca as thoug" set forth In 11.111: 

2. tho payment of ·any eddillonal emoun\:1, with intereat thereon, that me be heniafter 
loallftd b~ Lender to BorrQWer, which llddii!Qnal Joens ere evidenced by 11 promlsaol)' lnqge or notes 
containing a tedtatlcn lhat.thl$ SeauntY lnllttUment secures tho payment of SIJCh nota or no~ 

3. payment of aU Slim$ advanced by LeMer, Its iuccessora and assigns, lot Trueteo. t.) 
. protect. care for or maintain the Property, or any pottiOIIIhereC?f. with Jntereat thereon at th!t ~autt Rate 
(u detln&d" ·1n t11e Nota) and ell IMnl 80Vallll8Cf by l.tl'ldll' 01 TrUstee Uncfll!' U!a· tarmt~ qf or for lila 
enforcement or lhe Loan Qocumenta (delln~ below}, With Interest tllereon.at the Delault ~(as defined 
In the Note): . . · . . · I . 

. 4. observance, perforrnMt:e and discharge of every oliflgatlon, covenan1 orlagreement of 
Borrower eontslnid-beteln or In the Nola; . · . . ' 

. . 
s. obseMince, perfonnance and. discharge or 1M1fY obllgallon, covenant andi8CJ8elnen1 or 

BoriUIIier contained In any document, ~ant or 8Q1'841111ant new or lleteaftlll' eli8C:IJied ~ Borrewer 
Which ~ that lhe obllgalklns ll'lereunder are ceciii'Vd by IIIII Sacurily llliltrument. · . · g. wlhout 
~rnltatton, payment of a1t oftulr suma, with ltrtarell thereon, which· may lfei'IICiftar be loaned ~. or 
Its avccessors or 11851gna, by Lendor, pr Its aucceiiSOfl Cr' eealgna; when evidenced by a · ory note 
or notil <:01\lainlna a Rtcltltloll that !hey 119 II.CUred by lhll SecuritY Instrument; . 

e. . compliance wJtl\ llilld perfcinnanco 1:4 each and ~ mall!rlal provision of 
of covenanla, condlllonl and I1ISirlctlona parlalnlng to 1t1e Property or any portion thereof: 

7. payment and performance of all ObliSAIIonl of ~r erlalng fr!xn any a ,anexlstfna 
and fulu111 lgnHtmGnla wiiiJ L.endor. which may eft'OIU lllterea1 rato prolectlon b all or pa oJ tho LOan, 
whBn auch agroomant IBCIIea lhllhi ablgatlons th81'8Undar are secured by thls Security · l'ftll1t. 

..... 
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(The prlnc!P<'f Pl and the interest on lh8 Indebted nan evidenced by the Note; aU FMtOM; fees 

and other sums as provided In the Loon Documents: end !lle principal otand ln~erest [an- any oilier 
lndebtedne55 secured by this Security ln•trument and tho perf~mtallt;O of ell of It& obllg~. sot forth In 
the loan Documents are refem;ld to herein, collectively, 85 tlw "Seeu,.d ObllgRions• .) I . 

PROVIDED, HOWEVER. lh8t If the Secured Obngatlons ahllll have been pa~ In cash and 
performed In M. then, In audl case !he T~t~otee, at lender's di'aclkm, &hall. atlhe req~mt ~ elCpenSe 
af eorrower, salbty lhb ln.trument end lhe estate, rtgltl, Utle and Interest of the Trustees~ Ltncl81 11'1 lhe . 
Property shaU ceese. end UJ1011 payment to Lender of all coa~ ancl expensas Incurred for tJ1e pteparation 
of the releaae hetetnalter referenced and all reCQrdlna caale if aiiQWed by law, the T ruoteiO · encJ Lender 
shall release 11111 lriSVUment and tho' non, operation and elfucl hereof by prop.lr lnatnmaent wllboul 
recourte, covenant or warranty ot any nature, express ot Implied. 

The Note, IIIIa. Security lnslrumerlt and any other document or m.ttument QX8CI.Ite<l by Borrower 
In connection wtt11 lhlf Loan ahaR be collectively tefoJTed to M lhe "'..en. OQc:wnanta~~ All lnWeiJy 
capitalized terms used herein whfcll ere defined In tile Note .nan have lhe same ll'l8ll'llng Ill.., ultleaa 
lhe c:ontext olheswlae requlras. ' · 

TO PROTECT TllE SECURITY OF ntiS SECURirt tNS'fRliMENT, BORROWat HMBJY 
COVENANTS·ANO .AGREES AS FOLLOWS: , ! · 

ARTICI,.e 1, 
COVENANTS ANQ AGREEMENTS OF 80RRQWER 

1,01 Paym•nt or secured ObPgatlons, BOTrower shall pay and perform as 2\nd when dua 
lhe Secured Obligations. 

1.02. Pe-rfonnanc:• of Other Obligations; Pmervatlon, Maintenance- ~nd M~~q~ement of 
Proparty, BCIITQWer shall perfonn, c:cmply with end abide by each and every one ot ~ covenanls, 
agreements anl:t cond!Uona contained ancJ set forth In the Nate 8fld 'this Security lnstrumenLlBorrower: 

(a) sh8IJ k118p the PrCiparty 111 gooc!'condltlon atld Jepiilr; . 

(b) ehetii'Ot remove, demoliall or atn.rduratly alter any of tt1e improvement. wt . OUI· tile plfor 
wrlttan consenl r:l Le~~der; provided, however, lender'a COI'IIlent ah;!a ·not be requited In cOnnection With 
the makfrig by BorroVN ot cosm&tloand non-ettuctural alterallons; ~ 

(c) shall complete promply and n a good and worfcmanlke IMMel' any lm ntwhlch 
may ba now or hereafter coll51ruded on the Property fllld·prompt!y restore In h manner ny J)j)rtlon Of 
the Improvements wfllch lllllY be dlmaged or Qastroyad from any causa whfi!SOeVer, and _ ~ wt1en u 
an claims for tabor performe4 and MaterialS fUrnlalled therefor; . I 

. - • • - 1 

. (dl 111a11 comply wllh 8ttd abide by al laww, Ofdlnanc-., .iure., ragulallom ~ om ... of 
oovenvnental. authOrities trtm or hereaftflr llracfJng the P10perty or any part thereOf or ~utrqz any 
alletlltlana or lrnprO'IOr\'lenta to be made thareOA, ineiuclllllJ wlehout limitation, II Envtronrn•l Laws (M 
de!inlld In Section 1.03 hei'ICr), end tit& Nnetlcene With Dlleblllka Act; I 

(e) &hall comply wit" anit abide by all of b obllgaflcjns under anv cove.ur- condllon, 
reatrfctlon or ~grDem"ent of record decltlng the Propertr. · , . 

(1) 

(g) 

shall not corrimlt or permit any WilSie or du~ of the Property; 

~not aR~ changes lntha ~ forwhk:h all Ql' anY: P.rt of the Property Is !Intended: 

-5o 
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(h) shall melntilln all cer1111catea, ftcensea· 11nd p6lmlts ~ry to keep I lhe Property 
opeTI!tlng ro conformity with thS use ror wl\lcli aU or any part cflhe PlCpef1y II intended; 

0) shaU f'lCt ln!llate or acquiesce lit a change In 1llG zoning classllleaUon ·or, \'he Property 
'll'ilt!out Lender's prior written consent: 

I 
I 

0) 6hall lnS!»'e that at all times the Land constitutes one or more separat. legal lo15 
complying Wllh 111 SUbdivision 01 pl&tdng laws, ordinances, rules or regulations appXcable to the P10perty, 
or other laws releti"tg to til• dMalon or teparation or real property; I 

{1<) aheU Jnsur• (hat 8t 1111 timeS the l.anct Is asaessed for real estate \aJc purpojA. aa one or 
more wtJoUy lndependOI'It IIIX Jot or loll, aeparata from any edlolnlng land ct lm~~ not 
Cllnalltutfng a part or such lot or Iota, and no olher land or III'IJ)f()Wmenta Is assessed and ~ together . 
with the Property or any portion lhe11101'; · · · · . 

(I) shall not abandon the Propelty: and 

I 
(m) ahall do any an~ all olhar ac;bs whiCh, from Ill\) character and use of the_Prop~Wty, may be 

tea$0nab\y neceasary to malnta~n, protect and praacsve !he Property and protect the seOutltY of Lendar. 

Tha Property sllal be managed by tlllher. (1) BorroW.r or a parscm/~tlty amUatad ~llhSorrower 
approved by Lander for so long as Borrower 01 sald affiliated peraonlentlty Is managing ttJeiP~q~eny In a 
commercially prudent lind l'8llsonable. tmtMer. or (il) a professional. property rnanagemlt,. company 
approved 'oy Ler~der. Management by_sakl alllllated p&l'$0!\le,ntlty 01 professional ptopertylrnJnagemant 
company (In either c.ae. the 'PtOPiftY M.nater'") ahaQ be purauant to a wrlllen ag~ ~mvad _In 
form and aubstsnca acceptable to t.end8f (ltMt. 'lltllnilg~nt Agreement"). In no ~t shall 8lf'/ 
menager be removed or replaced or lhe term& or 1111y Management Agnt&menl mod~lfiedi· alll8tlded 
without the prior written coosent c1 Lender. NotwlthstalllflEJQ the . provlalonl ot any . gement 
Agreement or any other agreement now or lterealblr exla1lng or. entared Into (logeller. wl •ny and lill 
extensions, reniJWIIIs, substUutlons, replacements, amendrnenta, modllloatloni and/or ~ents 
thereof, the •Management Agreements') to the contrary, BorrOwer~ not pey any. P . ~ger. 
ncr snail any Propetty Manaper IICCflPI, tot•_'· manag111111111t fees (I.e .• , on-sits and On-sit&~. aagamilnt 
raea or Oilier compenutlon, wtlether rnonatary e, nonrnanel8ty) (aolleclfVely, •Managemt"' Fen") in 
e~s of three percent. (3.0%) of the effaetive ;roaa Income from the Ptopetty per year, ~or ~haft such 
Management Feea ho payable ltllldvance ot receipt of auch Income. The M&negcmenl ~ntund 
·au or lhe rights and lnteresls theraunder Including. withOUt limitation, tha rltllltll to Managetr)lh'l Feea are 
!lnd Ill an times Wftl be subject ancf subordinate to lt!a Lean and tl\e Loan Documer\14 ~ to lillY 
renewals, extensions, madlllcaUons, 11881gnmen.ts, replacements, or consclldaUmu tla t and th& 
riGhts, privileges and powers of l,.ender hereunder and thereunder. Such subordination . al be Self·· 
operallve and no fUrther lnlltnlment lhel bll required to effect llucl1 aubordlna1lon, bul B agreas to 
ftl!tule and dei!Yer1 111\d to Caul& Ill)' Property Mena~JQr to execute llftd delMir, 11nV ' , t Wllleh 
Lender may deem neceNBIY or apprcprlate to llefllirm such subordination. Sudl 1 meona, · 
among other lhlnga, t!lat Management Feea altell oot bo paid or IICOCpttld urileea an OlCP9fiS8II 
attrlbutab,. to lhe ownership and openst!on of tile P.roPerty, Including, wllhtiulllr1lllatlon, • ezpeniQ - .. --... -"""-............ r (CXIIIedlvely, "'perating !x;ena•a,, have been JU~Id, In 1he event (~e) ol.eny Evant ol .U (dollned 
belaw) under the Loan Ooeumenta or under any Management AQ1'118111ell1 then In eii'Kt, . delfaulla 
nilt ~ wtlhln •nv appllcallkt Q111C11 or cure parlod, (Y) !he ~~ aervlce CIMifllll8 ndlo to lha 
Property Is tass than 1 ,oo to 1.00 tor 1t1e twelVe (12J month periOd JmllledlalefV preeedlng th ·aalculallon, 
or (z) tJ! the bankruptcy or ln~?Clvency of the m11n&ger, ar Borrower, If 1tte Pluperty · ~.affii!IJied 
wlltt Borrower, lender lhallllave tile right to Immediately tarmlrtale, or to direct Borrower ~tely 

· termlmate, auch .Mana;emenl .rVaen\ellt and 10 retain; or to dJreci Borrower .to 1 ·JWN 
mane;ement agent epproved by l.tndet. All Rents gen'"'tecf by or derived frcin the ahaU !itat 
be utilized IOI8Iy for Operal!ng Expltnaea. IJI\d nona of lhe Renta generated by or IRiff! lhe 

-G· 
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Property shall be diverted -by Bcirrower af19 utWmd for any other pur~ unless -ell ~ Op~Ung 
Expenses ha\la been ftJIIy paid all<l satlstlf.l(f. · , , •. 

. 1.0J Haurdous Wasta. Borrower at ell Urnes shalllteep lhe Property •nd grol)ntater or 1he 
Property fret of Hazardoi.IS Sunsrances (deftnetl balcW). _ Bonower shllll!ot permit Ttl tenart ·Of 111'/ tllln! 
party to enter the Property to use, oeneralc!, manuracture, store, raleaae, threaten rtleesllt •

1 
dispose ol 

H11zardoua SubsCances ln. on .or about lhe Properly; pnwldad, liow9var, that BorroW!Iti'JMY pcrmft 
reaiOJ')ebla Incidental use arll! atorlga of HeuniOU5 Subslences on tl!a Property provldecf ~~ such use 
and storage compllas wllh tile followlng:_(a) IUCh uao and·~ ahaU ~limited to oust~-· I!UPPIIaa 
whlch'are normal lncldent.a or h ownership and manlllJernanl Of real pml*tY wnlcn II! ~liar to the 
Propelty ("Permitted Uau"): (b) no .SUCII prodtK:t,s or stippllaa creale any rkll ot turmtl 1111 pei'IOII5 or 
property, 1nc1ucf1119, Without lrniUition, the Property: and (o) an IWch prodUCII and auppnU ..,_ 111te1 arul 
stored. In strict C:ompUance with all !IPJ!Icebte EnVIronmental laNa (de1lne4. . below)_. Bi. shall ;lYe 
Lender prompt written notice or any clalnt. by tJlrf perwon. entity, or. governmental agenoy a vlolaUon 
of Environmental Laws has occurred whh re~per;! 1o all or any portion rJf the Property, or ! a releltft or 
disposal of Hazardo'"' Subtlance$ haa occurred on the Property (except Pennltted 1 :n may be 
permll1ed pursuent to the preceding aontence ), or that Hazardous Sub~n.ces are prasenl jR :lhe Property 
or Olhen.vlse affect the Property (except PermltWd Uau). Borrowet, througtl Ill! ~lll,englneens 
and -at 111 coat, 1111111 PI'OITIP~Y tJn!! thorouGhly rnvestoate IIISpacted Hlll8l!IOUI Sullalances 
contamination of llle Property and shaD provide to tender a dotatled deacrtpllon of ltlelrw ~altOn, and 
any eoples of reporw at Borrowers- exp~~~tn. aorrower onaU torthwltll remove, repair, ol n up, Drtdlor 
!Jetoltlfy any Haurrlous Substancas fl'om lhe Property, to the extent that 1he and/or 
malntenencq of such Hazardoi!S Substanot:s In, on or about !he Prcperty constliLileS a . ~lklll of any 
rederal, state or local law, ordlnanoo, ordeJ, declee or regvla!lon now or hereafter In etrec:t applicable 
to BorrQwer or the Prtlperty, and whether or no1 Borlower was responsible for the o -.nee of the 
Hazardotlll SubalaJ'!C:SS In, on or about the Property •. "Hazardous Sublltancn· sllail ~an Q) any 
chamlcal, compound, material, mixture or sUbStance that II nc:NI or hereafter defined ~ lltst.!d In, or 
olherwtse classlfted p~111uant to, any Environmental Laws aa a 'hautdoua auba~~~f "ltezardoua 
materi11J," "hazardous waste,• "Bldremely llazardoua. waatil,". "eeutely hazardOIIS Wllatej" ~'!redloacllve 
waate; "tnractloua wasta," . :'blohazarda.a waate; "lOW: substance," "pollulanl." "toxic Polftatent," af1d 
~contamlllantl• as Wt!N as any formulttlcn not mentioned herein lnl&nclfld to define, ~~--or dlt~~t.lly 
a~a~oea by reuort of delotoriow properties auch aa lgnllabilily, corroaMty, reactivity, ~nogenlcity, 
toxicity, reprcidUGtlve toldoltY. "EP toxfc:lty,• or "TCLP ~: (lit petroleum, naturelge~ltelural gaa 
liquids. llquelled natural gaa, l)inlheiiG ga8 uaible for fuel (or milllutea of natural gsa Md ayn!hellc 
g&s) and ast! produced by a r~ce rect;Nary faclflly utlll:dng a munlc:lpal solid waste atra ' end drJIIng 
llukb, produced watars and other wastes aaaoc!aled With f/'ta exp1Qra1IOII, 11&Valcpment o i'oduc:tlon of 
crude oil~ natural gas, or goor~ermal ...,ource~ (BI) asbes!Oe In any -form; (IY} urea form ,)'l!e foam 
itlsulallon; (V) pol)'chlorfl\aled blphen~, (PCBs); ('II) radon; _(VII) any other cltoi.tlflalerial_. or 
cubstanee whlcllls (bGcausa of Its quan11ty, concenttatlon, or physical or chemical cnaract ~~~~) Umlted 
or tagula!ed for healtlt and safety "'aaone by any gowl'l'lmellt8l aul/lorrty, or wh~ · • lllgnilielulf 
prnent or potential hazetd to hutn1111 tlotllh and aefoty or to tho envltonment If re · d hlo the 
wo~ or the environment; (vii) any "HIIZ8ftfous Substance• or 111rms of similar impoit dellned m 
tile Stale where Pr~rty Ia locatad or aubAinces otherwbe reaulaled .or controiiGd .In lauch Stall 
bbc:aute of cot~C8ml for l!eelth, aar.ty alld/Dr PfC1P811Y, and (lx) lead-based paint. "Envlronm~t~~al Lawa" 
means any and an requirements or courts (lncludJna, wlhout limitation. atate oourta vmose* may 
be based on the common ·law of the aforemenlloned Stala) or gover~ authorltltia to tlellth, 
safety, lhe anvlron~ or to 111y Haardelua SUbstancu, lnellllfln9, without II llcrl, lhe 
COmPI'Ghf1nafvt ~mental RH):lenH, Compll!tJ1lon, and Liability Act ("~!RCU\fi. RIIIIOUtt:e 
CotltervatiQn an¢ Recovery /U:h. ("RCAA"~ the Hazardova Subetenoaa Transportation . tile Toxlo 
Subatencee Control Act, 1M Clean Water ·Aol, the Endangered Sptclet Act, the · . Ad. tho 
Occupational s.fety and Heil_lh Ad: and. all ~lmllar fed111a~ elate •f!d IDeal MVIronm · ·llleluiN, 
ordinances, and the ruJat, regutiiiiOM, orden. decn!ea and 9!Jidance document.a Aliated · , whelller 
any of the for411;olng ehall nol exlal orthlll he,..ttw tle enacted, dec;ldOIJ, promulgated or $hell. : 
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Borrowerrepre$ents and warrants lo Lender that to the best of Borrower's knowt~ •. excepl8$ 
a.t fortfl In !hat certeln erivlronm&nlal site asmssment delivered to Lender in eoiii19Ctiorl ~th the loan 
(the "Envlronmemal Report"): lA) during Ute period of BaiTOWar'a ownership of tho Propertf: ~) there ha. 
been no use, genetlltlon, manuhlcture. slofBge, lreatmenL disposal, dlsciharoe. releeaa~ qt threaten~ 
releRO of ;my Hlllardous SUbstallCIII by any person on or BtOund the Property except fllet!mllted Usee; 
and (2) there haw been no Hezardoua Subataneea transported over cr lhrough the· Pro~ tJrcept In . 
connecUon with Pennltled U&el; (8) a~r. diligent Inquiry, Borrower Ilea no knowledge o1, ]Or renon to 
beU.V. that thclnt hu ~ any use generallon, m111111facture, storage, tr .. trntnl, cllspo ... li releue, 01 
threalened rei~ of Illy Hazardous Slib$tanat, hazardoua wute or other w.sle by any piiOr owners 01 
l)tlor occ:upanls ·or the f'rcPorty or 'by any lhltd p11111oa onto 1ho Ptgpe~ty; or an~ actuali drt ttnatened 
lltlgallon or claims olany ldnd by any pet80II relating' to theaa mlllltltl: (C) no Hazardous I~ In 
exces• of permitted '"-Is or reportable· quantities under applldlble envtronmentaf Law& aAI ~f fn or 
~bout the Pro"rty or any neny real JliOperly that. could m~Qrate to the Pro~ (D) "' randtl'grOund 
atorage lank& of eny lcll\d are or h1ve ever t10en located In or aboullhO Proprrty; (E) the ~rty and 81 
operations end actlv~lea at, and the laS and occupancy of, the Property, COITIJ)Iy Wlthi ,IJ applicable 

. E"vltcnmental Lawl; •(F). Borrower and ~ry peraon currently ))living an lnlermt In lor· cortclucllng 
operalfona on tho Property haa complocl wllh, and le now In 1trlct oompllatlce wllh, every ~mil, llcensa, 
end af!Proval required by an appllcabfa Environmental Llftd for ill aCIIvltlet and opera=·· at, 8nd lilt 
use and occupancy of, the Property; and (G) there are no claims related to H.azard · Subl. lances 
pendlnQ or IJVeatened Willi f99aiU to !00 Properly or against Borrower ot any Jndamn ' olber than 
Borrower fltldlvldualy or colteet!Wty, "lndemnltqf1 under the Environmental Indemnity (aa hereinafter 
defined). Borrower· represents and wammts lhet, to the beat of Borrower'a knowlod~. any wrttten 
dlaclosure aubmlt1ed by or on behalf or BOtroWer to Lender conCQI'nlng a~y rei- or thi'a~~ releaaa, 
pa•t or pl'8llent compUanc:o by Borrower, or any other perso" of any-EnvirOnmental laws apjllk:able to the 
Property, and any en~ltonmontal concema reladng to the Property, was ttue •nd r· late whGI! 
aubmltlad emf contlnuu to be true and compleJo ea of lhe ~of this Security l111trument. · 

BOrrower (t) reJeasee and waiYes any Mure Claims against Lender for lfldemnlty pr contrlbutloll 
In the evenl Borrcwor become• Dall1e for erunup or other costs under any Envlronmentld ~ or under 
any HBZordous Substancea-ralated claim; {2) ahan reimburse Lender, on clernand=ror ail coats end 
expansae lncu"ed by Lendet In connecJion with any reYiew, IIPf'IOI'8I, conaenr. or In l'ellllnQ to 
the environmental provlalona In lhb Securil.y lnslrumenl together with lntanlll, alter d nd, at lhe 
hlllhe:st rate permlttc:d IInder apphcablo law; and (3) altai ln~fy. defend, and hold lendir·lmd TtUalee 
harmless from. and eoafnat an 1osses, coat&, clalnu, damages. penalties, llabllltlu, caU... of ecdon, 
judg!Tlllnts, coun cella, attomeya' fees and olher legal expan11es. costs of avld8nce ~ !Jtte. .:old ol 
evlde/11:1' of wlue, and other expenna (collectively, •EJtpenaea"), l.r\CIUdlng, wllllout ll*ltalion, any 
Expenaes Incurred or &CCft!lng after. the ~c:lolure or the lei! of lhls Secui'Jl;v lnstnunent,· ~lch eftllar 
~)' ~t~ffer. or lnour and which d"ect1)' or lndlreclly arise out of ar are .In any WI)' ~ with the 
br8aCh of any environmental provlllon IIIIW In lhlf Sttourlty.lnsuuiMftt. or In WI'/ Loen ~nt or "a 
oonaequane. of any release or lhm!Janed. ,.~ .. cr lM prtMnC8, un, geMtatlon,! ltlllnufaelura, 
ltOrige, dlspcael, tranaportatlcin, rel!lne, or jtvealenec1 r'fll'ea. of any Hul"'OUI ~ctll 011 or 
ebout_lhe Property caused or permllled by Borrower, any prior_.,. or opwa\Or of lhel·~. ilny 
adjoining landow~r Cit aity other pally, h:Judlng, Without llmltallon, the cotl of.ll'l/ ~·or im''-ry 
monllo;lng, Investigation, repair, clltamlp, remedy, ar detoxllleadon of any Haurd_oua __ B~ ana 
the preparation of any clollln, remedlalaclkm;.oroUier ~plana, whelherthatactlori•·~ or. 
neceaaary by reuon of aCta Oi' omlssfOnl occurring rmor to or fo~ng lhll recordallorl rJ II!Jlt Security 
Instrument. Bon'CWet'a obllflatlona WIIIIIIIYMt lhe lllllsfaellon,- 1'8111818, or 01m:ela't!on of! th8 Llllll, 1he 
rttea•• anc1 moAveytnce or par1lal re1aa1e end reconveyance err this securtty ;J and ltta 
roredcaure of the lien or thll 8ecurtly lnalnlment ar cfeed tn lieu thereOf. Not.flhltandlllg . l 1ng 1r1 !hie 
paragraph to the oontrary, lhls pat1018J)h itlal 11ot apply IQ · • lntnl!fuctlon alld . . l ra~ of 
Hazardous Sub$1Bf1Cit5 an the Property from and after the date that Lender ai:qulnle tiDe 1iJ Ita Property 

·through forecloaure or 1 deed h leu of loraclaaure (!he ~rtnsfar 0..1; Provlded, nne· ' . • B0rrowtr 
al)all bear &te Qtl'den of proof ~allha l~trodu<:tiorl 8r1d Initial. ~ of sUCh Haz8rdous · . : ~) 
oc:currecf subsequent to the Trilnafer Date, (II) did not occur aa the ruull of any act . •lion of 
l'larrower or Ita egents. and (iii) did not aocur at 1 reaull of a oonUnufng leiiChl119, &eepln , mi!!rtlkm .or 
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ralesse of any HazardOUs Substances rntroduced prior to lhe Tran:>fer Oeie In, on, l/1\ddr or near the 
Property. . 

To the oltlenl permUted by eppliellble taw, und&r or its agents, representatiVes, 3Jid trnp!oyee• 
may waive Its len against the Property or any portion ct il, ~Judlng, without limitation, the ~prcvements 
and the Pei'$OIIal Property, to ltie axtentthat the Property is round to be &nvlronmentelly l"ed and to 
cxer~ aH rights and remadies of en unueured creditOr against Borrower 8nd all of ~r'a aaiets 
and property for !he rec:overy of Brfi deficiency ·ancr environmental 00814, lnclud!ng, Withcautllmbllon. 
seeking sn attachment ooter, Borrower wiU have the bulden of proving that Borrower or ani rotated party 
(or an affiliate or agent of. Bortawtr or any ralated perty) was ncl In any WI'J1181Jllg8nt In. penn!ltlna lhe 
releaae or threatened l'8loeiO of lhl1 HazatdoUs Sublltancet. 

Anythlno contained In I:I'Q 's8curtty Instrument or In lhit ·Loan Documents to 1 ., coolrafy 
notwllhatendlng, the etpen101 wm be exceptions to any ~or aiCcutpetDry provlstc!n of the Loan 
Oocumentt, an<l BolfO'Nef will be fully and peraonally liable for lha Expenaee. That llabliJiy' wGI Rol bt 
llmu.d to ·the original principal amount of lha obloaVona t~ect.ued by lhls Security l,.liltnent. w 
Borrower's Obi!Qallonl WIN 1111/VIVO thB !aredosur&, dead In U!JU of foreclosure, release. reCOn\l&yerwe. or 
any other tnslisfer of !he. Property or thiS Stcutity lllsllliment For t11tt J)llfposes of any ~ brollgtlt 
under lhla aubeeGI!on, Borrower watvos the dertftse of~ and any applicallta statute of l!mbiiOna. . . .. 

Lender snd any other petiCn or· entity desi!J1ated by Lender, lnc:ludlno, wllt!Qut limitation; arrt 
representative at a oovemmantal entity, and any anv. llonmental consultant, and any rece~Yet lli!Potllod ~ 
any tlOUI1 of competent IU!fadictlon, shall jlave lhe rfgh(, bUt nol tho obligation, to enter~~~ the Property 
at ell reaaoneblt.tlmes to assess any and an espects or the environmental condltion of the! Property and 
II& use, Including, witt\out llmllatlon' Conducting any environmental asseumant or •Lidlt ~ -scope of 
which arn.n be _det<errnincd by Lender) and taking llllmPiea Dl aoil, grcundwater or Olher ~. lilt, or 
building meterlals, and ~ng olher lnvaslva tesling, Bortower shalf cooperate wltll ~ p~ 
acceas to Lender and any such peraon or entRy dasl9nated by lender. 1 

If recommepn<l&d by the Environmental Report or tlrrf other environmental assessm. ~·or audit of 
the Property, Borrower shall astabllsh and comply wltli an operations and malntena11ce ~~ wHh 
respect 1o lhe Property, In form and subtltance reesonably ecceptable to Lender, p~ed by 1t11 
environmental conaultenl reuonably acx:eplable to Lender, Whldl program 11hall 8dl;fren a&beltos 
COntaining material or INC! baaed pelnt Ill at rnay now or In tlla future be detiiCied et or on I ule Plopttty. 
WithoUt limiting the generality of th& preceding aeftlenC41, Lander may require (1) perto41c nollcel or 
repqns to Lender In form; •ubstance and at Judllnterwls es lender may apeclfy, (2) an limandmont Ill 
alll:h operations and maintenance program 10 llddreaa changing clrcumlllnces, taws or Ottier mat1ens, 
(3) 8l Borrower'5 sole &XpeiiRI, supplamental eQinlnatlon of tho Property by consultantS ~eel by 
l..erlder, (4) access to lha f'lcperty by Lender. lb esents or HJ"\IIc:ot, to review 11nd ~~.the 
environmental cond(11on of lhB Property •nd Borrvwer'a compliance wllh lillY openitlona an~ rrtlilntanen<:c 
JH0111a.m, . and (5) varta11on ot the opeflllt0111 lll1d .mllntenance pwgram In l'li!IJ)Onae ~. \11o ,reports 
pfO\Ifcl~ b}l any BUd! consUitanl!h · . · I 

. . . I 
1~1l4 Fundi for Tans, lllt~·and Othllr ChargttS. &.tlJact to app~ law or 10,11 

written waiver b>f Lendar,. SOI'nlw8r lhell pay to Lander. on tht clay monthly IMtallmantl cf p$1Cipal and 
lntereat ere peyablo undclr lhe Note (or on another day:~ In Wlt1lng by L.endet) urJ!ll-. Nola II 
Plld In rull, II IUI1\ (harBin. 'kipounda") equ,J 10 .Qne.lwelfth (1112) of; (II) all roat· pro~ ;talleil and 
aasasamanta (gel'lllral and special)., iWI Ill .other 111xea end ailleelril6nla or an~ ktAd or nalurll 
WhaiiOever, lneiUdlng; WllhDul tnlltallon, nOI'IgOVetninenlaJieYIH or ailenmenllweh ialll1dnteniii1C8 
on•aa., levlt~:s or chBirJO$ 1'86ulllnp from cown~nts. condltlona and reallic.llona e(JIIctlng I'* Ptoperty, 
Whlcll •re nseesed or Imposed upon t/1e ~ or any portion Of II, or beoormt due .hdjfNWlijo; and 
Willen create. rnav «:rr!8la ot appear to create a Pan upon the Properf¥, or a.riy part lhereofl Q!! upon l!fiY 
parton, proilerty, equipment e~r other f.\lcllty used In the •mlion or 1.1)81nttnance thereof,l~r any IP or 
nsosament on tho Property, .or !I"Y por8on of It, In lieu lheteof or In Mclltiei'lltlereto, .Qr . · lleenla fee, 
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lax or asaesm,ent ~posed 01'1 Lender and measured b)' or basad In whole or In part j ""' llntOUIII of 
the OU!lllanding Secured Obl~loml (eoUectlvaly, "Taxea"); (b) ttle yearlY. premium lot~IS tor fire 
and other haurd I11$Uran<;s, rent lOIS lnsuntiiC&, axnrne~cial general llablllty ln&UTIInC8 kUt such other 
lnsurani:e covering the Prop&rty as Lender may rocaufre pulltUI/It to Section 1.07 hereli i (coa.ctlwly, 
"lnauranc;~t Prernlumsj; "nd (c) ltthfa Securlty Instrument Is on elelllSehold,tho yearly =,oround rena. 
If any, under any ground le8S1t atrectlnQ tne Property or any portion lbeleol, an as rea& aslimallld 
Initially •n d from lime to time by L.nder. on 1he buts Of ll$$estmen!S and bills and re~to Hlin'laiH 
!hereof. Lsnder may raqulre Booower to "(Ya'l to Lender, In ~nee, sueJI ether Impounds (Dir·~ talleS,. 
"Chlrg.., prernh.lms; assessments and Impositions In conne!;llon with Borrower or lhe ~Y whld1 
lender tl'tllll reasonably deem ncwssary to prolect Lender's tntereatt (~ "0~.,-po.lt. Jon•"). 
(The Tft)les, Insurance Ptemluma, Other lmposillcns, and other llema for which Lender ~eel lo 
eollac:t Impound• henauncl8r 11e l'l'llerred to collectively as "lmpoalll-".) Unleaa ot · IJrOVIded by 
apptlcabht law, L.entfermay nlqUI!W ImpoundS for Other lmposllkllls to be paii:J by 8orro In a lUmp wm 
or In periodic lnatallmenll. at Lendef'l cptien, Ally waiver by Lender Dl a requtreintnt Ui1tt Betrowar pays 
s~ Impounds TTJll)l be revoked by Lender al any lime upon nob In wri1J119 lo Bon'tlWer. 

lender sh811 apply the lmpouilda to pay sUch lmpo&ltlons to ton9 as BorroiW:r Ia ®t In bread! of 
sum rates, ground ntnl, Tuca. ~rnenla, Insurance Premiums and Olher tmpollftlona .,_, ao long at 
Borrower Is not 111 breedl t'l any covenam or ag~nt In this Security lnmment. Len~' ahall lftlke 
no charge to Borrower rcr lloldtng llild applying the tmpounc!s, annuiJIIy anJJ)'llng sucll a~ or ror 
verlfyilg. end compiling 1181d aaseaaments and billa, uol&ss Lander pay. Qorrower ~~ •_ amhgl or 
prol'lls on ll1e Impounds and applloable law permits Lender !C make such a cfwge, ~·-.d by 
Lender, .Borrower sllaB CilUse to be furnished to lePdel' a lllx repc:nt!ng servll» con · ~- the 
Ptoperty or the typo, durauon 8tiCl wflh a c:omp~my satisfactory to l.endar. Unlesa.appbb ·IP requires 
Interest., aamlnga or prOII!& to be paid, Lander ahell not be required to pay Borrower any I~· eamlngs 
or profb on lha lmpounda. LendD!' Shall give to Borrower, W!1houl I:Mrge, an annualli~lrtlna of the 
lll'lJlOUnd,, RhoW!ng Cl'tKI1s and dBblts ta lhe Impounds and tiHt pufliOSII for which eadh ~.Ill bit to the 
Impounds wn made. Tile Impounds are p!Ejdgecl as additional sarulfty for all liums ~ by lttJs 
SeetJtily lnstnlmeill. 

lf the lntpollnds helcf by Lendat at ttle lime of the annual accau!Jltnu lhenJof excae!f tbe amcuntt 
deemed necesaesy by lender to provide for the payrnlllrt of suCh lmpcsiUIII'IS, as IIIey fd diNt: or exceed 

· the emounta permitted to be held by applicable law, If no Event of Default Ia In effect under MY Dllhe 
!..am Oocumenta, t,.ender Shall credit such excesa Impound& on the next monthly Wtattmont or 
l~lmenls of linPQ\itldS due. · 11 at any tm1 th8 amnunt of lhe ImpoundS held by l.enite!' .... lie lea& 
~ Is SUIIIclellt lo pay alldl lmpolitlona as· tlltJy taU ctue, Barrower sllaH pay to Landi" lfhe 8111011111 
necessary 1o make up tile dellcktncy wlthl11 thirty (30) days ~er nab from LendM to BOtfoWIK 
requettlng payment thereof. J 

UPQn tht occurrence ol •TIY Event of Dereull under any o1 tile Loan Dccurnents! ~~~ 'BoiTOWIIf's 
bread\ of eny COIIIII'Illnt ot agreement of Borrower In lhla Security IM!rument. L.endar. mat. •ly, In any 
11111ount and In any Older as Lander altai dc.terml/le, any· lmpourlda held by Lender ;.t ille lime of 
apprtcalilon, (1) CD pay I'"I)OIItloAs whlclt are now or wfll ha.,_. baGom• diJe, ar CIJ as !"' ~ IOIINl 
llle sumt1 secured by IIIII Securlly .lnstnmllnl. . Upon payment In fuU of all ~~ 1ecured "tilt Security 
lll8tr'UI'nent or iJpon Oereasanc:e (88 defined In the Note, If 10 defined), lender shill ~" ..tunc! to 
BomJwar wr:1 ImPounds held by Lender. I 

1.05 · Appllcatloll ol Payments. Unleu applleal)te !aW pro~~fdee othelwle&, ·~ payments 
rece!Yed by Lender from aotrower llndor the Note or thla Security lnofn!menl shaD be~by t.enar 
In lhe folfowlng orcret of prfotify: CO ta lr1Ccreot. payable. on th• No to; (IJ to principal. duo r:11 . . • (II) 10 
lnteresJ payable Oft advances made pursuant to Section 1.1• heAJOI; (lv) to princlpaj of · · 011 rNido 
pursuant to ~ 1.14 _hereof; (v) to amounts payabl~t to L.enclet by aorro-r . · 1ll4 
hereoJ; and (vt) any other $lltl\S aecuted by thla Sec:Url~ Instrument In such Older a& le . , •t Lender':! · 
option, may dellr!nlne; piO\IIded, hcWC!Yer, that le~r mey, at lender's ~ apply any~~ payable 
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pursuant to Seelion 1.14 hereof,prlor to Interest on and principal ollhe Nole, but such applleallon ahall 
not D!tleiW!se affect tm! order of prlort~ ot appllc&tlon specified In this Section t.05. . ~ 

t .Of! Charg~l; !.lena. Unle&S L.endet lhlll be colleell~ (and· Borrower ahaA .~!h !Nlkl a& 

required) Impounds plllSUant IG Sectlarl1.o4 abowl, Borrower shall pay._at Borrower's colil ~ expe~~Se. 
au lmposltlofla · atttibUiable to the Propt/lY, the Not&, this SecurtJy l1181nJmttnt, or any Jtlldc thereof or 
lnterNIIJieteln by Borrower mailing~ causing lobe made payment. when due, dlreetJYito'~ payee 
lhereof1 or In .SUCh oth8r manner lis liil)der IIIII}' designate In wrltlnsi· 130ITOiollet anal! ~ ll.imllh to 
Lender all nollcea of atne~mts tlua under this Sectloft ·1.06, and r Borrower shall make pa_.i~Jratdy, 
Borrower ahal promptly furniSh to Lo11der roceillta ovklenclr1g IIICit paymcnta. Bo!l'DWer fhiiH pay and 
promptly discharge, at Borrower's cbst and expe11$e, allians, encumbnincea and c;hargos •· and the 
Claims or all PIBOnt supplying lilbOr or materlela· to cr In connection with, the PropertY. ~ 1111y pait 
!hereof 01 Interest tnareln, without reQIItilto whe111er IUCh len, encumbranca, r;tllirga or dtllm (In each 
case a "Claim") II or may be Mnlor and lllparlor 1o, equal With or Junior and Inferior to t~ lien or this 
Security Instrument. If &rrower ahaft fall to pay, remove lind dfsdtarve any such lien, "!IICIUrnbrance, 
Charge or Claim, !Mn In additJon to any o!her right or remedy oll:endar, lender· mey, tu~ llhall not be . 
obllgaiQCI to, dl~ tho orne, efther by payng the amount claimed to be due or by pi!OCIIrlng the 
dlacharge of such llan, ancunibrance, charve Of clalni by depositing In a court e bond or !he amount 
claimed or otheJWlse glvl~ III!CtJIIty for sudl claim, or by procwlng s.uch dfsc;harge In suchenner liS Is 
or msy be presCI1bed by law, BoiTQWer snaa, Immediately upi)n demand therefor by L ' ·,, pay til 
Lendar &llllnounl equal to all COtls and ~naea.lncurted by Lender In conneQifon with ttl txiii'Cite by 
Lantl er of the foregoing rlglrt to dlacttarge any such Hen, encumbrance, charge or c:lalm, ethat with 
lllter84t thttreon from the date of sud! !1Xpendllilre et 1he Oefaull Rate. Nollltfthslandl"!l ~~ foregOftg, 
Bortower may contest any Claim by ~prlate pruc:eedlngs dulY lnalltuted aild ctlllgantly ~acutlil at 
BOrrower'a axpense. Borrower shell not be obr19111Cd to poy any Claim. and lender ehaH lnilt htve the 
Jfghl to discharge any Cf•fm pumuant to lha provlalonll above, whffe such conteet Ia p .. lng If th• 
Property Is not tl'11iraby aublected to Imminent loss .or forfeRunt and (If BorrcWer has 1101. prc\'ldad 
&vidence that 11 has paid the amount of 'luch Clam Dr by procuring the ciiiCharga or ~. Claim by 

.depo•ltlng In a couJt • bond or'the amount clelmed or otherwise gMIIlJ eecurtty for suchiO"Im, ot by 
prQcurlng auch dllcharge or bond In 1uch manner • Ia or-may bO prescrlbed by lew).lt ~jlpoalts one 
hUndrecl fifty percent {1~) !>f the amount of such Claim wtth lhe Leflder or provides- Qther ~eaa'lty 
saUifac!Qry to the Ltinder In Its solo d!Sefelion. · 1. 

I 
Borrower &hall give lender prompt written notlc:a of. (a) the propoHCJ creetlon oJI ~Y COIII!ty, 

municipal, qussl-govemmenlal or ether lmprovamant or special dlstlict or any nature or (b) ~ IICikHI In 
respeot to auctt dlstriDC, which may affect the Property, ~. without llmltatlort, 81'\lf pre~ seMce 
plart or m~rteattcn ol IIUCII plan, propoaed organization or tuc:h dlatrlct and etecllon In ~iltd b IUCh 

. organl~don, tha proJIOII'id laauanoe of bonds by such d1striCt and eleotion In ragaril to SlJeh _,anca and 
1M ptcposad lnc1uciorf tJIIM Propetty In any aueh dlatrlet, and Bctrower .nan nol eorrsent !he creen 
of any Sllch dla1rlcl. Ot any auctt eetron In reapect to auc11 c111tJ1ct wllhout the prior wrltttr 1ton5e111 of 
Lender, which llQMent lhd not bo unreaeonably withheld. . : 

· · 1~07 ·Requlred lnatll'llm:il; Delivery of Potlclu, Borrower &hall at a~ 11met pRIIIlde, maln!llln 
and keep tn force or can to be provided. rnalnlalnad 8J1d kept In forci!l, al no &lCpllllla tcJit,.._ or 
Lender,· pollcles of lniUraiiCII In !otm .ll1d amounts. ccvei1ng tuc.h caualllel, rlsklJ, pella. N.B BRiaRiaa•. an andd 
ather hazarcla aa pmvllled beloW. Al11Uclllnsuranca pollc:las shall be wr11ten by a oomp8R'/,~~ 
aull'lotl:zed and adrntntad to lpualnsurance In the State where lhlli Property I& lcc81ed and ·. u a rating 
of A2 or better lor ratlnga by t.foOdy'a lnvestont SaMoa, lne..~ or A or better for tattnga by ~ra 
Sorvloo, L. P, or Stalldard & Poot'l Rellnga Sarvloee. · . · 

(a) Bo!Tower allall Jnlllally matnt.Jn. Willi lender shall otheJWiatt lndlcata In ~no. the 
roDowlng . .flllurlnc:o: · 
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(1) Pro~rty Insurance. llomlwer, at Its lOla cost and e.xpensa, IIttaU keep at· 
Improvements, boUers and machinery, eu1d aH othor Poii'IOnDI Property of Borrowor noW Qr hereafter 
sllualed on lt!i! Property Insured during Ins ll!tm of this Sec\lr!ty Instrument against loss or ... ate by nre 
anclsg:iii\St tosa or damage by l)ll!ar tiSk& now embllletHI by "Sped81 foml• or ·All Risk') t:~~~Wr~ga, 10 
called, (Including without llmltaliOII, riot Md dvfl commollorr, vandaUsm, rnelldoua ~1 1water, ftre, 
burglary and lh8ft) without ~ny ma:luslo" far terrorism. boiler and mactjnary COYefllVI (if a~).llood 
end/or eerthqualwt ln8ur.nce (I! appiJcabla) all as may be required by Lancler, In amounts''' llll.lfmes 
5\Jfficlent·lo prevent Lender from becoming a co-!nGCJIWwithln thO tonne of the appl~ pollcleo ana 
"'"der appllcabla lnatJtanal law, proWling for oed~ (not to excoed tha loAer of 1!1' Of tho face · 
amount of any IUCh pOlicy or StO,OOO), nftllnlalned In an amount nol le8a lttan 1~ of the lull 
repi8Celn8nt coat of !he lmpi'DVtmamt ll!ld betterment& Blid P8rsonal Property {equlnlent to lhe 
lnaufltble value r1 the Improvements llld Personal Proporty as deteJmlned by en IIPPI'8~~b~ 10 
Lender), on an agMed 8JIIO\Int baala, wlltiout ded~ for depreciation !ll1d wflhovt ....,._ to co
l~uranct (an Jneuranee to value provlllcll! Ia not permitted in 1M policy~ 

{2) Uablllty Insurance. Borrower Slall also pJOYide ammerclel #ntrelliabii\Y 
Insurance, on !he IOoC8IIed ·oecurrenca• form naming Lender u an addltlonalln5Urad, lnd-peqonal 
lrljUry, dN!h IIICI property damaQeiJa~llty. and against any and all c:Jalms, Including ad legaf~lltywlhe 
extant Insurable anlf Imposed IIPOIII.endet and all coutt costs lltld tegal leel.and ClltJ»naeaj ill en amount 
not loH than One Millon Dollars ($1,000,000), comblrvld single Ami! policy, Two P!lillton Doilan1 
($2,000,000) In Ule aggraglle, for per$O"ellnjury and property dama9e, to be without a ctedUdlbte. 

I 

(3) Bualnna Jrn;ome lnauranc:e. 'Business ln~c· andlor -r+ntal lneomet" 
Insurance, each "-mtng Lender as to!a payee, In 111 llltleunt surrdent to lii'IOid eu1y co ln&ljFallce penalty 
and to provlda procaeds which Will wver a Jl'rlod or not less than twelve (, 2) morrths !rqm the. dal8 of 
caaualty or len; tha term "rllntallnoa'ne' &hall mean the &Um or('.) the total then ascertaltill~ta RJnta 
payable under the le•• (defined below) and (B) the totsl nc:artalmlble imct~nt of aR olher !IIMiinfs to 
be· rec:eived by BoriOYi&f fmm third parfllil wl!lch are 118 legal obligation of the lana"" llmd•tr auch 
Leases. reduced to lhe extent SUCh amounts would net be reoelved beceuu of operating texpanses no! 
Incurred dur{ng • period of non oc:cupancy of ftlet portlorl of tho Pro~erty thm not being OOCijiPfad. 

. (4) f'lolldlmlinnca.. lr the Property Is now, or hereafter becom•• s:lluated In a 
ledetaly de$1g~led special llooi! l1amd area, lhen Borrower shaH obtain and analnta!h.t". all limes 
~eafter, a poUey or IIDDd Insurance In aucll amount aa Lender may, from time to lime req~. 111. •lid sheD 
otherwtsil c:ornpl)l with the ~ of the Nallonal Flood lllSUranc:e Program. A Ufe f:Loan FIDod · 
Hszlinl CeJIIficate ehall be po'tlcled lo Lander· Identifying the Flood Hazard. Zone· In Which · ProperlY Is 

~-,ted. . (5) .· . law and Onlfnanc;a lneuranea, J1 any of the lmp~~la or l~. UH Of the 
Property shall at llf!Y lima constttuta illegal noJKOnfotmlng strudure·or use, Borrower~· cbtalrnan 
"Ordinance or C..W CO¥araga~ or "Entarcement' anctonerne111, which shalllnctuda coverii~U\l 1011 of 
value-eM an amount no le8ll 111M 100% of tile run r~~placarnent oost of lha l~mants), . · damollllon 

. and debris removal COlliS (In an· amoiJnt 110t leas than 15% of the pc)n~y lllllft or InsUred v . , ), and (C) 
lncnased 00811 r:l COI'I8IniCillon (Ill allatniiUill not less than 15~ of tht! policy Omit or,_ \'llue). ' 

._ - ' . . 

• (8) Bulldet'• m.tr ~nauranc. .. AI an timet durin" ~-~ 'O!netrucl!on. 
repair~ or alterations ~ belniiiTtlid• with nsspec:t to the lmPIIOVOI!18nta, etnrower ahiM • ~ntaJn "') 
owner'a cantlngenl·or Protsctlve lleblliiY lf1lsunlnCe covering claimS not oo\lfnd by or uncial'_. tenm cr. 
prOVI•Ions of the eboYe-rnentloned ca rRnetcial genetal ~1Y Insurance poliCy, and (B) .,. lntln'lnce 
pi'OY!ded for In IUtiseCilorl (1) llba~ wrlllen In a eo-celled bURder's risk oornpletecf value tofm (w) an a 
non..eport~ng ~ (x) avaiMI all mkt lnsul8d IIQ8lnst purauarlt to !hit llnl 5CII'itltnc:o of U\111 'paragiJPh, 
(y) Including perrnlnlan to occ;upy the Property, and (z) will an Agn!ed Amounlendornm'*'hialvlng co-
Insurance provisions. I 
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{7) Workers' · Conrpenaatlon Insurance. If Bwower has emp~e~ Borrower 
shell also maintain woll<ers' eornPen~Uon. subJect to the staiUiory llmtls of the :tlate wtlelJ8 tt)lll Property 
.fs l{)e8tad, e"d employer's Uat>Rity lnsurance with a limit of .t least $1,000,000 per ec:ddent end per 
ctlaeaae per omplayee, with respect to any work or operellona on or about the Property, ~ . . 

(!>) The original poKey or policies and rllllewall thereof (or, at lhe sole of Lender, 
duplicate orlgJnafa or certified copies theraot). toglllller with recelplll evl!!endn" payment , 11111 premium 
11\erelor, shall be dapoSlted with tender, antS BorroWer hereby IISS!gna to Lender th& ~eels of such 
policy or polidea as addltlonll security for·11\a Steund Obllgotlona. Not mcrelhlln fo~ (<45) 11ayt 
alter oJoslng lila L.Oin, &orrower Jhal! deliver to lender Die orlglnel policy or pollelea (or, at ~~ ·aolll option 
of Lender, duplicate originals or certified copies thereof). SuclllntUrai1Ce may be provldejl fn on. policy 
or scpelllle policiM for hazard lnaurance, rental or ~ Income Insurance, genettl OJblllly, 
earthquake, environmental or llcod (or other l!ledal perils) Insurance. Ead1 such. poU~ ~:~f!Jnuenco 
shall contain a non-c:ontrlbUitlg loll payable clause and 11 mot1gagn clause Ill fiiVor Cl&lllS In form 
ac:ceptable to Lende; for policies referred to under aubledklns 1,07(aX1), (3), (4), (S)i •IIlii. {8). slid 
n11mlng !Anciet u an adcllllonllllnsured for policies referred to under .IUtJSitCtlons 1.07(a) (f) -.id (7), ~ 
shall pTOYide for n011e&s than thirty (30} dey& Jlflor written .notice to Lender of'any Intent lo ~dirt. CltflCI:~ 

· or lermlnlll. c lhe policy or pollc:les or Uia ~tJon of suCh po(lcles of lnfUflnca, and ~-. tnc:t.lnd.ida a 
Lender's Lo.s Payable cr\dorsement, imcl Sllch other end0f118ments ea ~Ired by Lendjw,"lftcludlng a 
rept.Kemont co11t endorsement l!rld agreed 111111011nl ondoraement. If lha inauriii\Ce requtecf,..,dct thiJ 
Section 1.07 or any portion t~teraor Ia mahtalned purwanlla a blanklll policy, llooower-rltid·fumlah to 
Lender a certJned copy ot sueh poilcy, tngether wttll llll original EVIdence or lnaullllCII ~nil Form 28) 
Indicating that Lender (~ ~~ lllJC!=I!UOI'I anr:l/or assign$) Is s11 II'ISUred under such pOlicy Itt rejlatd to the 
Properly •ncf showing the amount of coverage apportioned to ltie Property wtlictl eOvenlga *haJJ be In an 
amount IUfllclent to satl5fy the requlremtnl9 hereof. Not tess than INrty (30) daya prlo=r iol. th&explralicln 
dates o~ uach poUcy r$qtJirecl of Borrowel heteul\lfer, Borrower will delivar to Lender a .Wat polcy or 
policies marl4ed 'premium paid' 01 eccompanlod by other evidence cf rnYmenl and re ~ 
to lender, and In the evant ofloretro.....e or thb Sec;urity lnitrurM~~t, any purchaser or ~~eq of the 
Property shaU IIUCC8ecl Ia all tiQhll of Borrower, InclUding, wlthou4 llmllallon, any right:; to unttamed 
premiums, In and to alllnllurance polcles asalgned and delivered to limder purauant to t1 pr!OVISionS of 
thls SecUon 1.07. . 

. . . . 
(c) NotwlthaUindlng the foregOirlg, at any lltr" While any afnOUnlll remain ou~ Ullder 

the l06tl, upon the wrllfon mq!ICI4t of Lender, Borrower ahs/1 be required to mel!1taln GUCh inellrllnce BS 
may from timer to tlma be required under Lendm then current underM!tlng gUidelines. I' · 

1.08 Payment of Premlumt. If Lender a hall collect and Bol'roweT &hal pay In full Impounds 
for premluma In accordance wttlt the Provisions or Secllon 1.04 alxwe, Borrower shalf be ~·to have 
•pa. ret' lha pruml\lmS for the purposes of this SeCtion 1.08. In the event Borrower falls to ~.· maintain, 
keep lrt fOrce or dellveno l.e/'lder 1t1e pcllclles or Insurance required 'oy lhla security lllllnl t1or by any 
Loan OOCUment, Lencler may (but 1haD haw ilo obUoaHOn to) procure auCI!Inauranca or lrltiiiiHnenm 
ineutMOO for auch rltlat COYerlf19 Lander. lnlllrelt, and Borroww will pay all premlu thieraon and 
relmburac l.cndor 1or a~ amounts paid or lllcurred by Lender In connection ~ilh ~ upon 
dema/ICI by LenciQr, and unlll suct1 payment Ia made by Bcrrower, 1le ~~mount of al tuc:h ~ lhall 
bft added to tile prtrdpal amQUnt of the ~nand ·~•II bear lnlel'est lit the Default Rale.: 

1.01 . · casualtle,s; lnaunance and Condemnation Proceod8. In the event of 
laking IIY eminent dorftah, the rcllawlng provlakms shall .ppty In CDinectlon with th~ R.Htc~lln 
below') or the Property: . · 

· · (8) . If the Property shall be darmlgad or cleetroyed, In WhOle or In part, . 
c:asualty, oilt 1M Property or any portiOn lhe~r Ia taken In any condetnr'l8tlon or
proceeding, Borrower 11t111R- give prompt notice or auch damagO or talclng to ~ and. 
conmonQe and dllljjenlly )lrosac:ule lh8 completion or the repair and restoration of tha 

-13-
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as posslbl& to the eandltlan the P~erty wa:s In lmmedlatelv prior lo l!UCM lire or other casu~ cr taking, 
with such altamtlona aa may be approved by tender (the •Roaturatlon"). · [ 
. . I 

(b) The tenn "Net Proc:eet~s• for purposes or this Section 1.09 shaQ mean: (I) the nat emamt 
· of aliiMUillnce procoedt IInder the poi!Qies catriect pursuant 10 Section 1.07 l'l&reof as a ~ ol such 

damage or destruction, after deduc!lon Of Lender's reacon.t>te eoats and expenaes (lncll)ctmg, WIIIIDUl 
limitation, etliJrneya' fees), r 1111)', In colloeth1g ths aame, or (II) 1118 not amount ot ell awards~ payments 
received by \.ender wHh respect to a taking reftreni:ed In Section 1. t; hereof, alter deduetJI:)a ~ Lender's 
reasonable ce~tla and &xptii'IS4t .(Including, wtthQIIIIlm11allon, attorneys' feea); ll1111y, In~. . g lite 
ume, whlchevar 1M caee may be. If Ollhe Net Proceada do nat exc;eod $500,000 (the • · t . roceect. 
Avallablllty Tllrnll 1>ld'); 01) the costa of completing lite Restore lion as reasonably by 
Bonower &hell be le8a than or equal to tl\e Net Proceeds; {Iii} no !;vent of Default extsta urjclar ~ Nota, 
thla Sec:urlly lnsiMnont or any of the other l.oen OQtwments; (lv) lhe Property and the· usc! thtttOf -'tar 
the Restoration will be 111 compliance with, and pcnnlt1ed under, aB eppDcabf~t Zl>lllng laWil, QRII11ancea 
rules and regulallons (Including, without nmitatlon, laws ro. latlng to !egeh\Onconformlng s~· re11 or uses 
and Ill appfk:ablt EJMonmen~ I.11W11: (v) (A) If !he Nat PI'OCI:Cds are imVRIIlCO pto &, lel=l Ololl 
Mr~ty.flve percent {25%) of the tote! ftoor area of the lmprcvements haa been ctamagect or ~ or 
rendered unUS8bllt as a rault of auch lite or orhar ca&ualty; or (EI) If the Net Proceeds are naloo 
awarda; lea. than 2$% of the Property Is taken, $UCh Property !hat is taken.ls loealed alono.~e perimeter 
or portphery Of llle PJOI'*tY, no portion of the Improvements Is located en IUd'l Property, ar«r SUd! iatclng 
does. not matatlally Impair acce.ss to 111e Property. and (v~ l,.ender sh$Q be satl&fibd thal any cparatng 
defll)lls, Including, without Bmllal!on. al scheduled paymenta t>f prlnclpal and lntercat u er lhe' Nolo 
whlcl! Will be Incurred with respect to 1t1e Property aa a rssull or the oe¢urrenm of any 1 · b or other 
ca:>Ualty or lakiJig. whlehever the caie may be, wUI be CXNered out of {1) the Ne~ P . , ot (2) olllOr 
funda of Sorrewer, !hen the Net Proceeds will be disbursed dlreclly to Borrower for Reslo 

(c;) If the Net ProceedS aro gra&ltr than the Net Proceeds All&ll:lb!Hiy Thresh!Jid, ~ ~~ 
P1ocee<1s shall, aubjecl to the provfelons ol lhe LuSea that are superior to the lien of' thll Security 
lnstniment or wllh rHpeot to whlt;h alibordinaelon 11nd no!l-cllsturbance agroemente blndlrtg upllr1 Lender 
hBIIe been entered l!lto and such &Ubadfne11on and non-dl~turbllnco esreements apply to depoe !It or 
Nel Proceeds, be forthwith paid to Lender to be held by Lender In a segregated aa:ou ~ l:le made 
available to Borrower for the RestoraUon Ill accordance With 1h8 provlalons of It\!$ Subsactl US( c) • . 

The Nel Proceeds held by t.enttei- pUt$USnt to Subsection 1.09(c) tlelliOf al be 1111do 
available to BoiTower for payment or relrnbul8emenl of BorrOWQr'a o:xpanses lrt oonne •em with 1M 
RN!oration, aub]!!Gt to the following conelldons: 

· (1) no Evon I of Delaull eldals under the Nota, thra Security Instrument lor any of the 

· other l.olln Ooaument8: . · . ~· . 
(2) l-eilder shall, Wlultn a reuonable parted of Jlme prlor to a rilque · . lot an ·JnJIIal 

dlabunltiment. be fUmlalled wllh 1111 osllmalll. or 11111 cost or the Restoration accam .. nli!ld by an 
lndepon«<entllfChltecl'a ~ besecl on due profenlonal lm181tfgJllon n to sud! COlla ~~~ · 
plena and apealflcatlona for the Autorallon, auoll plans and. spec:JIIcationli and coat es lie 10 be 
aubjec:l to Lender's approval, not to tie unreaaanebl)' withheld or delayed; 

(3) the Net Proceeds, together wllh any C:Uh or cash equtvalellt 
Borrower with Lender, 118 autriGicnl to ciMsr lhe 00111. of the Reatatatlon-aa auch coatt are. 
lndependenl aren~ · 

(4) Net PfCIC8eda are let8 Ill., llle outltancllng prlne!pal b81arice or the 

(5) (A) If !he Net Proceeds are lns~.nce ~~. 1e111 111811 abel)' pe 
tho tolal Door area of lha lmpmvements has been damaQi!d or cleslroyed, or rentklted u Ulllbb aa a 
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! result of such rtre or other casualty; or (B) If the Net Proceeds. aro condemnation awards, J8as 111an. ZS% 
of the Property Is taken, auc:h Property that Is taken Is IOCiited along the perimeter or ~ of the 
Propelty, no portion or the Improvement& Is located 01'1 auell Property ll!ld &IJCI\ taking dOe& !tot materially 
impair acceaa to the Property; . I . · 

, . (6) Lender shel ba aatlalltd that any operating deficits, lrlcllldlng, w~tt~,bt.~~ 
an ached1,1fed payments of principal and lntMesl under #1e Not& Wllldl will be 1noulred with ~ \0 lt\8 
P ropeny as a raul ot the oa;umm~ of any auch lire or other c:eauztlty or teklng, wt11ch~ rth& caae 
may be, will ba covered out of (1) lh• Net ProceedS, or (21 other funds of Borrower; I . 

I 

(7) . Lender shaU be aat!Srled 1h11t, upon compl6tion ol the Rtttorallon.ll#t g110111 cash 
!low end the net caah flOW or tile Pn:pirty will be reatorad to. a level aufftclerit to cover •!• ~no CCitl 
and operatng expenae& of thO Propotty, tnc:aJdlng. v.flhout limitation, debt eervlce en tl!le Wote at • 
CCIIIllrage ret1o (after ded~ 1!11 r8quted 'reaervoe ea required by Leridar rrom net ojletatflil; Income) of 
at least 1.20 to 1.0, whlcl! c:overege ratio shan be determined b)' Lander on the basis of 1M ~Jlllcable 
lntentat Rata (as d9flned In 111e 'Note); · I 

• (8) tne Re&tOtatJol'l can reasonably be· completed on or before the ~~~- cccur ol 
(A) six (6) months prior to the Maturity Date (defined In the Note), (B) lhe earlle$1 date req~red for tuch 
completion under lhB lelll11 of any Ml!jor Letmls (defined below) end (C) euch tlmt aa may be required 
under applicable ZDnlno law, Oi'tlft3nee rule or f!!QUiatlon In order lo repair and restote the ~rolliCI'IY lo 1111 
nearly as p0$$lble llle COI'IdRIOn It was in linmedlately prior to such lira or other CI!SU8lty or lib Slll:h lakklg, 
aa applicable; [ . 

. {9) the ProDerty and uae thereof alter lhe Restoration w\11 be in compffal\<:4t 'rib, and 
permitted under, an applicable lOlling IBWa, ordlnancet, rules and f1!9U1allons tnc:IUdlng, jut: ~mlbnbn. 
lawa relating to le~al no~formlng structuras or uaoa and an •PP!icable EnlilftJnmen!al : lind 

. ( 1 0) each Malar Leese In etfecl as ot tho data of lhe OQltJil'WICO of au ~ or Other 
c:uualty lhall remain In fUll torce and alfed dUring and atter the completlorl o! tha RO$Io{elliln without 
abatement of ren~ t.yond the Ume required for Relllonltton. I 

For purposes heraof, the term "MaJor Laaaa• lhal mean (I) any lease. which (A).provldea: ·tor l'1lfttlll 
Income rapni8entlng ten percent (10'11.) or moi'lt of the tclaJ rental.lncome for the Property, EtiOYen ten 
pei'ce!ll (10%) or men~ of the total ap. BICl8 at ihe Property, In thDIG!119G&te, or (C) prollkf IQr.a lene 
term of mora lhan ten (tO)· )'IIIIa lnGbilng cSptlona to renew and (ft) env lnswment gu . alng or 
providing credit support ror any Major Lease. · · · . 

(d) · The Net ~ held by lendar until disbursed In IICCCI'dance with the prO\'iGions or· 
thl& Section 1-09 •. hal c:onstllula addllonal security for the Secured Obligations. If Borrower I&; enlltle. d to 
Nat Ptoceeda purtuentlo the terms 11eteor.. lite Net Proceeds (other than ltle Net ~ PJid under 
the poKey deteribed ·In Sactlon. 1,07(a}(3) hdOf for. 1011 of renta or bustneas '":!!Qri) shall ba 
dlabu111eCl by Lender to, or aa clreclccJ by, Bolrower, 1ft an. IIIIOUIIt equal to the coats ~alllf lllc:und 
rrom dme to 1111'!11 for work In place a1 part cf hi Roator.llon IUD cuatomary retalnage , um. to ume 
during the cour;e of the ReaiOnllb\ not mote fnlquently than once par month. upon reeal t* evJdtnce 
eeu.taotory to Lander that (A) PI inalllflala Installed and work and labor performed ( to :1he ft\ent 
1118\ they 1'- to be paid fOI' cut of the requested dlsli\I!Mmenl) In ·conneclon with 111e R rWtlon havt 
been palct ror In run, and (8) !here exllll no notlcea of pendency, atop otders, machanlc't or . rl-'m•n'a 
~ens or n~~ of'lnlitn!IOn to ftle the lltl'lle-, or any other llenl or encumbrances or !lr\Y . ~taoever 
on the Property erts!ng ~lit or 1M fl.atorlllion whfcl\ tuwe not ellher J:leen fully bonded and la!;ihnlld ol. 
roc:ord or In the altemattvo fully Insured to lila llltlafacliOII of Lender by th• title company lhe Uen 
of llt.l1 SsC!.trtty lnsftument. 'the Net l'rooHd4 paid urider tiM policy cl.tW!btd In SectfOII 1 U7 ' )(3) &h., 
be dlsliliraed by Lendi:r to pay rot debt aervlce under the l.oll\, to pay ctl1er ~ by 
Borrower In connection will the ownership and operallon of the Propelty, and tha rema r lilereOf, to, 

·15-
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or as clirecled by, B<)rrower to pay fOr !he CCII of the RestoreUon In BCCOrdance with this S"'~ll 1.09(d). 
F111al paYment shalt be made aftor a~nion to Lender of all Kcenses, permits, certlllcateeot ~ 
and other required approva~ of governmental authorization having jurisdicllon and Casuallf ConSUltant's 
(dsfinad below) centfieallon Utalllle Reslora!lon has been tuny compleled. · 

(e) Lender shall have the Ulltl of the plans &ilcl spedftca11ons and all pe11111ta, 1lcllmses and 
approvala required Ql' obtained In COMtctlon W!lh Ute Rellllr'atlon. The lden!l1y ot "" cllnlnlctora, 
stib®rllreciort and materialmen en;1191!d in the RMtorallon, N. well as the <:onlrtcta ~ ~ tney 
have bttflr) angaped, sh~lf be tubjeGI 1o prior review and aceeptanca by· Lender and atjlndopandent 
consulting engineer ~fected by Lender (the "Caualty c-Jt.nt"). luch ~ l!ot 1o be 
unrenonabty wllhlvtkf or delav-d. AO costa and ex~s 11\curred b)l t.encrer In ~ • making 
lha Net Proceeds available for lha Reatoraticn, !nohldlng. wlthwt llmltatlolt, ~· fees and 
dlsbursamants lind the Casually Ccnlltlllanra fees, shall be Paid by Borrower. 

· · (f) 1r at any time the Nat Proceeds or the undiSbUrsed O.lanca tnereor snl!ll not, In the 
rDNonabla opinion of Lender, be aulficlent lo pay In fulllllo balllnee l>f lbe =* Wt1lch a"*~ by 
the casualty COMullllnt tO be lncum:d In oonnacllon wilh lho c:omp!etlon ot !be Realo;: . Borrowet 
sttstt deposit the a&nclency In Immediately available runds (the ~Net Proe.edl O.lclen · • t.8flder 
before any further diSbUrSement or lhe Net Ptoeeed8 shall ~ made. The Nat Proce lf)otlc:lency 
deposited with lender sllaiJ be held by Lender lind sllall be diSbUrsed for costs actuab' -lllcurred In 
co!lnact!on with 11\t Restoration o1r the same condltlaM appleabla to the dlsbu/SI!IIllll't Clf the Net 
Proceed~~, and untfi eo disbursed pursuant tc lhla S41c11on 1.011 al\aH !:OnalltUte iaddlllonal rrJty for 1h8 
Secured Obligations, . . . 

. . . 
(g) Unlesa an Event of Oefaull exiiiS, Borrower sllall settle any lnsursnce clalrti~t With respect 

to _tile N~t Prooeeda which rn lha lljJgi'II!JBte are leas !han the Net Proceeds Avallalbfl~ ThreshOld, 
Lendl.ll' shall nave the right to participate In llf1Ct r•asonabfy approve any aeltl6ment for ln~re!IOf; cl!llma 
with ret~pecl In the Nal Proceeds wllleh In 1h1 aggregatv are greater !han the Net Proceelda Availability . 
Thl'll$hold. If an Event or Default &ldaW, Borrowar hereby Irrevocably t~mpowen lender, at!Lelldel'a lOla 
cloc:tlon, In tho 1\tma of Bctrow&r as !Ia true and I8W1'11I attomay~ln-faet. to file and pro~ SlliCh claii'AS 
end lO GOllect end to me- rocclpt for. any aucll pa~. Notwithstanding the foregoing, Lilndtr'a f$lklte 
to me·and prosecute any sUch claims lhall not dlininlah or lmpBir Lender's rigllta and ra ~~ agllnat 
Borrower under the t.oaq Documents. If lhe l"l8l Proceeds el'il received by Borrower. sucJ:l . et Prooeeda 
sha~, until the c:ornpledon of lha 181atecl work, be held In trust for l-ender and shan be &e · ted ftorn 
oltler funds of Borrower 1o be uaed lo pay fer Ule <lQSt of the Reatoretlon In eccordance Qie terms 
hereof. 

(h) The excess, H any, of the Hal prcoeeds 811(1 tile remalnk'lg balance, If 
Proceeds Defk:lency depollted wllll_ Let:1 der alter (I) the Casualty Conauii.Jnt certifiet to t.hllllle 
Restoiatlon hGS been CO!rlpleltd In aecordance with the proyialone of tills Section , .oe. and (II) _,e receipt 
by Letider of evld&_llCG l'l~ to Lendllr that au ocet1 lncUrted In connectlan with ~allon 
have been paid In rutl ei'WI elf I'OCIIIInld permits, lleenlea, ce~ or occupancy end . l9qUhld 
approvals of vovarnmantalautharlllea havlog JurlldiCllan have beon·luued. lhallle . 'bY ..... to 
Borrower, prcvlaad no Event of Default~ have t:IQGUrNCf and sl!all be conllnulnO unclefjlteNote..thla 

. ~ '"'trumal\t or any ot tile Otl18f l~n Documenls. . . 1. . 
(I) All Net-PI0088da not requited .(1) to be madll fMlllable for lhfl Restorstldn 111: (II) to be 

returned to Borrower aa exceu Nitt ProceedS puf'I5Uanllo Subsacticm 1.09(h) floreOf =be tetalned 
lllld tppllad by l.lndtr toward the payment of lie Socured Obllptlona whether or not en due .and 
payable 111 such order, priotlly and proportions 11 ·Lender •IleA determine, wllhout Propa . CJ\allle, 
or, at Lender's acle aiBctlgn, 1ha AmO ahal ~ paid, either In wholo or In pert, to Bo~r.. If L•llder 
ahaU rec:eiYe and retain Net P-rocaeda, tha len of -lhl$ Securily lnetrumcnt ~hell ~ re"uclllll !lilly by lhe 
amciJrlt ~ and rebllned by Lender and ac:lually applied by Lender In radudlon o U. Socurod 
Obllgatlcne. 
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1, tel As~fgrtmellt or Policies Upon Forec;losure, In tits event of loreclaaure oftth/4,Seourfty 
Instrument or otlter transfer of Iitie or assignment Of the Property In exllngubhmeol. In wh~ or In Part. of 
tne debt secured hereby, all right, Iitie and Interest of Borrower In and to eU polldes or lll&ur"l'u:e required 
by Soctl011 1.o7 hereof shall Inure tc tho benl!lfit of and pass to the sucu&sor In Interest 1q Bdlrewer or 
tllq purchaser or grenteo of the Property. , · 

1.11 lndem.nlflclltlon; SubrogaUon; Waiver of Off .. t, 

(a) Notwithstanding any other Jlf'OVIsiOns Of trllS S8curlty· lnsttument, =· Is 1101 
U'lclertaldng any obligations, nor aha II Lender hiM! any obligations. under the Leases; or · r~spect to 
agreemertla, oontracts, ClltifiCitel, 1r1""""enu, fnmchlses, permlla, llcan$8& and other I \Which are 
part or lhe Properfy, If Lender 01' TrultM Ia made a party to .ny filigatlon concetll"l) tbe J!olott, tills · 
Seeutlty Instrument. any of the Loan Documents, the Property or errJ part 1heniof or lntite!Jt tllamn, or 
the OCCU!>'ney of the Prllp8rty by J!om?wer, th1111 Borrower ahall JnC.mnlfy, -defend and hol4 ~ and 
T IU.5lee 'llarmlen from allllabill1y by reason ol utd litigation, lndudlng, without llmllaticm, 'l.,mtY.' re.a 
and expenses Incurred by Lander or Trustee es a resun of. iny audl.Utlgatlor~, whelller=· eny_euch 
litigation ta proaocutcd to Juclgment. lender and Trustee may employ an attorney or 1118111Cled 
by It ·to proted Its· rights tlareunder, and BorrtiWer shall pay to l.ellder and Trustae a · · '.~es· end 

costs Incurred by l..ender and Trustee. . . _ _ i • 
(b) Borrower waiYas any and al ~ht to claim or recover agalnat \.ender, Truillw, or lhel r 

re&poctlve of11cen, emplOyees, agants end representatlvd, ror.loai of or clamage lo ~. the 
PltlJ)erty, Borrower':s property or lhB property of otllen under Borrower's ~ntrol from any r· Insured 
agalnat or required to be Insured agaiM,I by the pro<Aalona Of this Se®rlll( f!*rument. . 

' (c) All sums payable by Borrower purauant to thla SecUrity lnatrume111 or tile ~ shall bo 
paid without notice, demand, counterdaim, IICtorf, ®ductlol\ at dGrenlltl and with=· ebJtament. 

. stlllp&nslon, Cleferrnent, dlmlnudon or reduciJon. Bnd lhe obllgatlons and liabilities ol eo r hereunder 
cl'lall In no way bt reletsed, discharged or OlheJwlse affeoted' (except es ttJCproS':sly prcvld herein) by 
reason of: (I} any damage to or deSII\ICtlon of 01 any COI"(demnatJon or aim liar taltlng of the PrjJpefty or eny 
part 'hereof: (il) any restrk:tlon or prevention or or lntlllfei'BI'Ica by any lhlrd party with any uae of llltt 
Pmperty or any part thereof: (111) any UUe deleet or en®rnbfance or any eviction from the Property, the 
Improvements or a11y p1111·1hiivor by title paramount or olh81\Nlsa; (!v) any bartlcru=tc~ lt*ltYency, 
ntorltaniza!lon, OOirtposlllon, ad/U&tmenC. *oluflon, lquidat!Otl or oltlar lfke proc.eedln rela~g lrJ 

. t..ender, or any action taken with mpeat to IIIIa &ieurill( I~ by any trustee or . 01 t..ander, 
or liy any court. !o I!O)' eudl proceeding; (v) any clelrll whldl Botrower hot or might haVe ag~''-Len<ler; 
(vi) any defaUlt or raKure on !lie part of Lender to pedonn orc:omply wllh lillY oflho terma ho cforoleny 
other agreement wlt/1 Borrower; or (Ytl) any otlllr OCCIImii'1C8 whalaoever. ~helher llmllar 0 I dblllmlll' to 
the foregoing end whether. or not Borroww shall haYe notice or lcnowtedga or any of tl)e fionlgoln(l. 
Except es exp. "'""' JHOVIdBd herein, Bonower walvelt il rlghll now or l!ereafler con1e!redr~ta or 
othe!wlse to any eba1ernllnt, auapensloll, d!tflllllant, dln'lnlllon or leduc11on of any l\lm · hereby 
lind payable by Borrower. _ 

1.1 a Utlfllln. Borrower 1hal pay or shell c;euse to be paid when du_ o au utility ~""-_ Whfch 
are Incurred by aorrowar for 1ha benefit d lhe Property end aU otber aaaet81'1lenta or~ orla llrnller 
Mture, whether ori\Otaucll ctmgea .,. or may beCOme llena tnerGon. . . _ k ' 

. 1.13 . 4otlons Affecllng Property, BorroWer ehil prqmplly give Lender wrlltan • or, and 
&half appear 1ft and Contact, In)' •• ar precaedlng putportlrtg to alfecl tba Pro118111 11W portion 

,thcrtor or lntoroat thilreln. or the ttcurlty of lilt~- ll!llln.zrnent or the .ts_ or powe~ I!Jelld•r or 
l'ru4kle; and &hall pay a"-coelil tnd ClCP,OI!IIH, Including, without liMitatiOn. the colt of~ of title 
and attorneys' fees. In any IUCh action or. procoedlnotn whldll.ender at Tnl8tee may e 
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1.14 Actior~a by TrustH or l.endar to PreseMI Property. .If 8orrowar rail~ to lnBke any 
payment or to de any act as and In the manner p1011idad In any or the Loan Ooeumants, Lenller and/or 
Trustee, each et Its own elllction, wilt!oUt cbll~tlon so to do, willlout releasing eo~ ;rtom rtrfl 
Obllgatlcn, and .without noUce to or dementi upon BOITOWer, may make or do lhe same In: such meM6r 
al'ld to such BJ(te.nt aa eKIIer may deem necoasary to protect tho security hereof. In connectllll'lthamwith 
(Without Umitlng their general powers, wtlelher c:onfe"ed heJeln, In pny othor Loan Documei)ls llir by law), 
lender end Trustee &hall have lll1d are hereby given the right, but not the obligation, Q) to ~tar upon Bl1d 
take posseaslon of tile Property: (R) to mate addi!lons, alteratiOnS, repairs and fmprovtml!llta 10 lha 
Property which they or elll!er of them may ·ecnslder necessary or proper to kelp the Fr®eftY in gooci 
condiPon and repair; (ill) to appeer and paiUdpate In any ~ or proceeding affecting =· . may 
lilfeO! the PrOperty or any portion lltereol or lnlereillhereln, the securfty of this Security 1M n1 or lhe 
rlgflla or powers of Lender or Ttvatee; (lv) to pay, purd!asa, cantll61 or compramlistl any bl'll'nce, 
claim, charge, lien or debt wh~ 111 the Jl.!dgnw\1 of ailher may affect or appears lo afiOGl lhltieecurlty of 
thla .Security Instrument o. r be prior or auptufor hereto;. and M In exen:;biog such ii' .. to PIIY 
necessary expenses, Including, without JmiiBIIan, a!lor!leYS~ fees and costs or other ~ or 
desirable oonsullllrrtll. SO/rOWer shal~ lmrnedllllaly upon demand lhel9for by Lender. e Trustee cr 
either or !hem, pcly to Lender and Trustee INI amount equal to au respacdve c:Osta and ~-- incllrrad 
by svcll paily In connectiOn wllh the exercise Of the toregong. . rlghll,lncludlng, wllhoUt llml-. costl or 
evidence of IItie, court costa, appra!nla, surveys and recelver'a, ttustee's and attorneys' ,._ ~ costa 
sl'ld eJCpenses, tog ether. with Interet! !hereon from the dale or such expendlturo aUhe .. eerau~ Rate. 

1.15 Transfers; Due On SaleiEntumbrance. · · . ·
1

. · ... 

(a) Londer Reliance. Botrowor acknowledges Chetlendar hili sxamined ~rOlled on lite 
experience cf Borrower or Its general paltneta, JTl&nSOing partners, managl11g membera, pri(IC~ or llnY 
dltect or Indirect 1119al or benefiCial owner of Borrower in owning and operating propartla• si!Ch aa lhe 
Property In egreoi;lg to m•ke !he Loan, afld.wlll continua to rely on Borrower'$ ownership opht ProPirtY· 
84 a moans cf malntalfllng tho velvo of the Property aa aec:urltY for payment and potfOIJlll~ of Ill& 
Socured Obllgetlona. Borrower l®lowtedoea Chat Landor has a vand lntereslln malntlllnll1jl ltie value or 
the Property so as to ensure lhat, shoUld Borrower default In the payment or 1M pertor"ce of the 
Secured ObllgiiiiOI'II, Lender can l&alWr the .Secured Obllgatlon6 by a selt of the Property. 

(b) Transfer Dtftnltlan.. For purjJous.of lhll Secllon 1,15, an 'Afftllaled "'"~•. er" shal 
m.ean any Pruper1y ~agar fn wtllch BomJWer, any Gwrantor (a heA11111148r defined) or~~~ 
haa, direotly or indlroctly, IIOY lega~ benoliolal or economiG lnlerest; a "Rutrlcted P~· ehell maar~ 
Borrower, e~ny Gumntor, any lntlomnltor, or eny Alfi!latad Manager or eny lharehoklor. pe Of, member 
or rion-member manager, or any ditect or lndii&Ct .,1 or beneliclel owner of Borrower, · ~ntor, 
eny Indemnitor, any MIUated Manager or any non-memb8t manager; a 'Sale' ahaU mean ~ry or 
InvolUntary sale, conveyanCE! pr lranllfer Of a legal or bena/lclal lnleresl: and 1 "Pledge' · ~~~ mean 1 
pledge of or gran! Qf a security lntareel in • legal or bent11Cial lnlereat: tne wrm 'GOIItrql": .....,. .the 
pollll8581on, directly or lrtdlreclly, of the powe; to direct or ctUM the dlractlon CJf managemejC. piDIIcl181 or 
DClivltiP of I petiOtl or enllly, Whatnar tl!ruugh OWM!'IIIIp Of voUng securfiiU; ~ contract, b')' OJiiCtrat!on of 
lftl, or othlti'Wiae, · .I 

(c) · No Sllhtll!ilcumbraltCf. 
! 

(1) f!xaOpl aa Ia aat forth bGioW In Seollon 1.16(dJ wllh respect Ito Pem1111ad 
T~ (as hel'lllnsfler delhld), eorrower ahall net ad, convey. ~ge. (iant. bar;~. ~rnllar, 
pledge, assign, grant op~ With reapact to, or CIIJieiWin Cranstar or dlapose or (directly Dri redly, 
VOluntarily or lnvolul\llltlly, by operation of law or OChei'WISe, and Whetl!er or not ror cona 01 of 
record) tf1~;~ Property ot lfiY Pat\ thereof or any legal or l?eneftclilllnlei"EEIIt therein or t jl Selo or 
Pledge of an lniiii'RIIn any Retlrlcted Patty (colloctMIIy a 'Tran1r.t"), withOut tho prior ri ~nt 
of l.endiH', which content m11y, be withheld at Lollder't tole efeciiQn, re;aRIOM of Whetl'ler oondltiot1t 
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: 
set forth lnSubsectlon1. t5(e) hereof have been ll8llsfied. Wlthout II~ !ling the forCaclng,l'the~~e snaQ be. 
no auboral·nate !lnanclng placed on any portion of the Property. . 

. I 
(2) . ·A Tnmsfer sha{llnclude, witlloul Omit~: (l) an Installment sa~~> .lg_I'Bflment 

wherein BOrrower egreas to aoH tho Propll!'\y or any part IJiereof fo_r a price to be paid In lr'!italltrienta; (i) 
an agreement by !Jori'OWOr leaalng all or a subatantlat port of tho Property for oilier than aclji8J OCCUplncy 
by a spaCe tenant thaniUnder Dl' a sa!a, uslgflmenl.Of Olt\er lral'lafer of, or the grant Of 8 i!!p~ lnterelt 
In, Borrower's right, IIIIa aild Interest In and to any Lea&ea or any Rents; Qll),lf a Aestrlqled Party b e 
corporation,_ any "*l!er, consoftdatlon, Sale-cr Pledge of suCh cofJlO!Bilon'a slodl or i·~Pat!on or 
Issuance or new stock 1n 8UCh corporlltlon; (IY) If • Rastrleled Party Ia a lmlted ~r general artnerahlp cr 
Joil'll venture, any merger or COilSOIIdaUon or lhe cha111Ja, remOval. ra&ignallon or addition ~ general 
p011ner or Joint venturer, or the Sele or~ of the partnerahlp lnloNitt Of any Dmlled fi"' gOntrat 
pDrtncr or joint venturer, or the Seltt or Pledge of any prcda or proceedS relating to au parlnenhlp · 
lntaresl or ll'le aesllon or Issuance Of new pertiterahlp lntoleats; (v) lf a Restricted I'll It a llmll8d 
Uablllty company, any merser or conSolidation or the c;hanga, removal, resignation or .. n of any 
managing member or 11on-mamber manager (orU no managtng member or non-member ~8llillger; any 
member) or the Sfle or ?ledge of the memberSJIIp lnmest of any member or any ~ ot proceeda 
rel~lng IO Buell membership lril!lrest, or the cteatlori or Issuance of new membel$hlp lnlljre•: (YI)'If a 
Restricted Party Ia a trust or nominee 11'11$\, any merger or consoldatlon or the Sale or Pledfe or the leg8l 
or benelelallolere$ts Iii audl ~estricted Plilty or tile Dr&atlon or ilauance or new Jegel or 'banellclal 
interests: (vK) the lltfll0\l81 of the PIOj)IWty Manager 6ncludlng, without Umltatlon. en Affilllecl Manager) 
o!~r than In ICCOI'danca. wRh Section 1.~ hereof, and. (vii) without lmltallon to 1t1e fomg,.ng, &flY Sale 
or Pledge by any JN!(&On or enHty which dinlctly or Indirectly controls Borrower of Its d?d 'Of llldlred 
controlling Interest In Borrower. · I 

(ct) Permitted Transfara, 
I 

(1) Notwltllstandiog .the provlalons of Sec:tlon" 1.1S(b} end (c) heroo/ 1 the following 
Jransfers !~hall not be aeemtid to be a Tranafor: (0 transfera by dovlaa or descant ()I' by ~lion of lew 
upon the death of a membflr, partner or shareholder Df a Reslllcted Party ("Tramfer ijpo" Dutil"); 
(II) the Sale, 111 one or. e serlea or tnwactlone. Df not more than forty-nina percent {411".4) of] the stock In a 
Restricted Party, (Rl) lhe SJJe, In one ore serlltl of lillnaactlont, of nOt more than Forty·nlns perllent (49%) 
of the limited partnership Interests or norrmanaglng membaral11p lnlarasta. as the C:aaa IR'I•t be,' In a 
Reslrictecl Party; (lv) Inter vivos 8/ld telltllmentary transfer~ of 1h1t ll(jat· or benallc:lal lnterejSta ''ndudlng, 
wflhout'llmHatlon, etock. partnerahlp lntereat.t and membetlhlp lnt.erM\1) In a Realrlctatr flaTlY· (A) to :an 
existing owner or a legal or benltllclel!ntareat (lncludlng, wllhoul'lltnltallon, ·a sharaliOfdar, Iilnllt!:t partber, 
gcnel'81 partner, joint Vc:nturet Di" mamber) h such Reabtc:tad Party 'Qrt the dale lleroof j!an •Exfsttng 
Own.trj, (B) lo e fineal deacendant ot ap~. of en· Existing Olmer, (C) to altvsl, lhe bel)liliclary of 
~o~~hlch rs _(and so long e& any part of !he LOal! remains unpaid conttnuas to be) an Exlsttrw OWner 01 a 
lineal dos011nd8nt or spouae of an Elclsllng Owner, or (D) to 11 ·oorpomt~on, limited cr oan I s*rtnershlp, 
limited 118blllty company or Other legal an1lly which Ill (and eo long • arry pat1 of the Loan Ins unpaid 
condnna to be) wholly owned ancs controled by an Exlllitlg OWner; and (Y) pursuant IQ . lor which 
Lendar'a ~nt Ia 11ot required In tccor08nee with the pnwlsiOI'I of S~Uon 1.2 . ) hereof_ 
Notwithstanding the Introductory ct.use of thils patagraph, the ltanafm described !ft cl 1 ~) througli 
(IY) Inclusive of this parDgraph (coUeotively, "Permltled Tnnfm") sllaU be aubjecl to . rlaar'l P/IOr 
written cona8nl, Which consent Lender: &hall provide upon aalfsfacllon or the· condl11o s.t forih In 
Subeoellon '1.15(e) heriiOf. 

· (e) Condlt!f.)ft .. Pm:lldant. lencler'a conaant to any TiBnater/Permilted Trans r, ~~~ 
of whether lender has ca!llanled 10 any previous Transfer/Permlttad Tmnllfef, Is IUbject to aatiUactlon of 
the following condition• prtQadent · 1 

. (1) · Lender shall have received, In the cqa of a volUntary rranlsre~W'ermltled 
Transfer, at least l/llrty (30) ~ priorwrlltennotloe of the TllltWrerJPermltled Tnmafar, •1· 11'1 the case 
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of Tnto,rer(s) Upon Dl'Blh, within thirty (30) days after e;uch Permitted Transfer (cdllsdlvely, the 
"Permitted Tnnsfer Notlco Deadlloej, logether wi1h copies of SU<:It dflcuments and lnrOrmellen· relating 
to the Transrerl?ermllted Transf'er aa Lender mey request, Including, wllllo~t Imitation, the Sale 

·documents Oncludlng, Without limitation, purchase/salts ugreement, If any), the tarma and siructlfra of tna 
Sal a and tile nature and BtJucture or the Sale (indudlng, wl1hout limltatioo. dc~tloqulty ~re, If any~ 

- . 

· · -(2) One of lila· f~Q I& ~- (I} the TransteriPIIrml!led Trarl$fer sllal not 
reault In a Changtt In the !lOIItrof of any R_ estrlded Party or a c:hango In l/lo cionti'OI or rnanalzamsnt of the 
Borrower and the Property: Ol), In the llltema1ive, lite person(&) or enUty(les) propoGed m aiaume control 
of sud! Reslrlcted PBity and the ~n(s) or antlty(les) proposed to assume centro! and. ~ment of 
the Bortower and/or· the Property &hall bo acceptable to lencler In all reapecta .(lnctUilfrli, 'NIItlout 
llmflallon, flr\llndal condlllon, !ndlt lllstory and managemetll a~/Clepcrlenoe end alhor ~I Cl!tena, 
all aa Cletarrnlned by I..Gndel'): or (W) In UV! cua of Transler(li)Upgn Dslth, tbe Pllf1l'l'l(t) or llllllty(tes) to 
assume ccintrol of sudl Resttlded Pany and/01 tile person(a) or entiJ:Y(tet} to assumlll i:l!lnliOI aF\d 
management of lie Borrower and lhG PrDperty thai be aC:Ceptabla to . L11nder In Lend~~ CQIMIIIrelally 
reasonable dlscsullon ·end n lhe event any cf lllo foregoing jii'Cp()Sed periOI\(1) or enllty(~) d8ec:ribed In 
this Subaectlcn 1.' S(el(1)(lll) are not accep!eble to Lender In the manner deSCI'IbBd herBJri, Ltndar shall 
provide a reasonable opportunity (not to OKCeed thirty (30) daya from the explrallotl of ~tt~a 1Permlttecl 

·Transfer Noilc:e Deadline In the· case of Transfer{&) Upon Death} for auballtuto pe11011(s~ or~), 
acceptable to LGndar In thA l!llll1nar described In this Subseclfcn 1.15(e)(2)(HJ), to be ~ild (lluch . 
aubetltute person{ a) or anllly(lea) _may indlJde a ll'lltd-party property msneger 1o Oflerala tna Property If 
Lender requires In 113 c;ommerofally.reasoneble diSCR~tlon): · ' 

(3) the Transfer/Perm~ Transfer shall not ~tease any Guarantor or: lndamilitor or 
their respective estates from their respattlvo obligations under tM Loeo Oocumonl&: i · 

(4} lfle TransferJPermitted Ttansrer aha~ not release the Borrqver . from Its 
ob69allona under tho Nolo, thla SaGUrity lllS11Umenl, or any other LOan Documents; 1 

(5) the Tranal'er/Perrnltled Transfer altai! not have any adverle effe~ eltber on the 
BorrrJWer'a compliance wlllllha provisions of !his Secur!Ly Instrument, Including, without lmllat!ott, 5edlon 
1.29 (capllonod ·srngle- Purpo .. Entity'} and Section 1.30 (captioned "ERRSA1 hetaiof, or on the 
aorrowe. r'l statua 11:1 a continuing legal entity liable !Or tho peyment and ptrilrmance 1· thll Secured 
Obllgetlons; · · . 

(6) B()rrower ahall pay all of Lender's coS1S and 8lCpena.S. .lncllldlng, wltlloul 
Imitation, attornoye• feeS and costs, and title Insurance cocls (U any). 1 

. (f) Llmder'a fughta, L11nder rtnl'laa lhe right lo oondiUon any ~t raq=· 'heraunder 
upon a mocllnCIItlon of lila t1t1tn1 h~ (axclucllng a IIIOdlllcallon ot the lntetelt rata, atn · · llm'l, 
ft18lurtty date, or payment schldulc) and 0/l an aaaumptlol\ of lhlt Noto, lhia SOClUI'Itr 1. · ·_ IIUid the 
other Loan Doo1111113111& as m nlodlfte_d In connec;ton with .tho ~ed Ttensfer, ~t of·an 
aasvmption fee (exc&pt with re.peCt to P..,ltted Transfara) ot one percant (1") of lhe prljldptl balance 
of the Note (lhe "AUu .. mptlon FN'), payrn&Jit of a $2,000.00 proceslllng fee (the 'Pr;:e ,_.~ 
payment of experiiCS lnctln'Od by Lencle~ (ii2Ck.rdlng 8llcmeya' fees) lrl COIIn8CIIoa with •piOJ)Oiad 
Tra,..r Ohe 'Tranafltf lap-;. the appRMII by a Rfllng Agency (allrted below) ~~' ptDpDSed 
nMfaree, and aucb qlhel'oondiUont and ~ oplnlona aa Lender shall determine to be In 1M Interest of 
Lltlldar, If !he holder of the Nota shall !)II a •rear •1111 lllllfl989• tnva~tment C01111\,lll" at •JQ!Mic- ca. 
IUCh tanns ant dollnod n SeGIIon 8600 of the United Stataa Internal Revenue Coda, u ~ 1M 
any ~ated Untied Slaloa Treeaury Depertmont regu!aUona} (the •REMJC Trust"). such~~ JlieK 
Include, withoUt Imitation, an opinion ciholfllsel In for'm .00 allbstMC:. aatblfa!Olory 1o • l.e!nclof, from 
eot~nsal approved by Lender, stalfnsi thai the tll~ quaBfica.Uon and 118\1.11 Of U. REMIC ~ •• a REMIC 
WUI not be adversely affeotecl or Impaired aa a ....Wt of aueh mod!flcaUon or assumption. n.. Ttanafer 
Expentea and !_be PtcceSSIRQ Fee shall be fl8YObiO by aorrcwer Whether ot not Lander • aenta lei the 
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T ram>fer. Lender shall not be required to demonsltalll any IICiual lmpalrmem of Its sec!urililt Gr. any 
lncreused rlak of deflwn hereunder In orde~r to declare the Secured· Obll93tiona lmmedlai.ty ~due and 
payable IJPOn a TrllnJfer wlthoul Lender's consent. My Transfer made in contravaoUon ~ &~ Section 

· 1.15 &hell be 1111U and void and cfnci rorce and street. The provlsiOna or lflls Section 1.15 ~illpply to· 
every Transfer regardless of. whather voluntary or not, or whuther or nat Lender hse cootj-n*' to any 
previous Transfttr. · · I 

. (g) A.etumptlon and llal .. ae. ·PtOIIIded that no Event of Defau~ shall a· ve red and 
&hall be coollnulng, Lender alut11 ~nsent to e lale. at the Property and 11saumptiorl of !he ~ by lhe 
purchaSIII' (lranafant&} and the release af Borrower from Dab11ily under tha L,oan, except~ . atlr lability 
arising or aecrvlng prior to the closing af ltld &B8U/11pi!On, upon (1) Borrower's of "" 
8S$UmptlQn application In Illicit bin as l.ender maY raq~~lre from tllile to liMe, (2) La· llMew and 
8ppi'OV8t, which ~ shall nm be UI'II8IISOniJti wllhheld, of the credltwo 11\d other 
q~.~aRfiaallona of lha propoucl .-ansfai'M (Including, _without limitation, thB devlllopinenl.. b~ness or 
man~ e~CpertisO Of the j)lqlOI8d lr811Sf&ree. If deeMJ(t fe(l\lallt under the. ~~ by 
Lender In ks good fallh Judgmeill) under Lender'a underwriting criteria at 11\e ttme ot said .-.111j~f\. {3) 

. lha 8X8ct!llon b)' the transferee of pn aasumptlon agree"*'t In SUc/1 fOrm as Lender 1'!18Y:!~I18 from 
lime to time, and (4) payment to L811der of the Auumptlon Fee, the PI'OCnBing Fee end 1he T~ensler 
Expenses. lri addition, In connection wllh aald elllumptlan, but subject to an of 1he cond • · tlliferted 10 
ROYi!ln 11115 SiJbsectlon 1.15(g), Lender lihaU collllfll'll to tho refea&o of tho Guarantor dllldemnllor, 
except for any llablt~y arls!ng or accruing pror to the closing or aald as:IUI"IIptlon, ~ !hit Lender 
epprovas In writing IIIJbslllula guartntcr(s)llndemnitar(&) acoeptabla 10 Lender In Its &OI&idl~ In 
!arm~ of c;redllworthilcap and ether quallfk:allons under Lender's underWriting criteria at th~'linle of Slid. 
8811ump!lon, and further prc:Nided ttllt such sllballtute guarantor(a)~e:mnltor(s) execu!. o•arantles 
and/or Indemnities In form and content acceptable to lender. . . . 

'1.'16 . SUrvival of Warnntle5. Nt~lwltha!Bndlng any lnvo:~tlget\on of the Prope ·, Botrower, 
Guatanto; or Indemnitor by Lender, Sarrower acknowledges: (a) that In accepllrig !he NoteJ ihi~ Security 
lnallument and the other l.oan Dcc:unlants, Lender Is expressly and prlmarly relying an f" hith 111d 
accuracy of !he reproaenta~on&, wur.n\1~ and coven111nts of Borrower, GuaranllSr •"It lt!demnlor 
contained In any loan application (a '\.oi!n Appllt:ltlon•) or made to Lender· In COIInedlon:tllhe Loan 
or contained In the Loan Doculllenlll Ql' lnoorpcrated by reference therein (the "W.,-ra · "): (b) VIal 
such reliance IIXIsled on the part of Lander prior to tha data h8111of: (c) that the Werraltlles · .. II malarial 
il1ducement to Lender In making thO Loani and (d) that Lender WOI.tld not make the Loan. in; the:abaaooe 
Of the Warrandes, ·AU Wamrnlles shall 111i'VIve the elitiiCUtlort and clollvory·Df lttla Bllcurlty lllltrument arid 
shall remain cc;~ntlrlulng obligations, 1"11pre$8111ir11ons, warrantlet and covenants of BOrTOwOr 1111 long as 
any portion .or the Secured Obftgadons remain outatandlng. . · . ! 

. I 

1.17 Emln~~nt Domain; COnclafnnatl()ll. Borrower shell promplly give Lender~notlc6 of lhe 
actual or threatened comrnanc:ement of any condemnllllan· or eminent domain proceed g ,and ahelt 
deliver to L$nder cOpies of wt'l lind an pape111 MMKf In c:onnectlorl with such ~cdlnga. 
Notwlthltandfml any taking by any public or quasi-publiC autnorlly through emtnent dOinal · or e"*'Maa 
(Including, wi!Jiout &mllellon. In'/ trenafllr made In lieU or or In antlc:\:lallon of the exerclll au~ ttklng), 
8orrDwer Shalt oontlnue to pay end pelform !he Set.t,ired Obllgatlona at the time end I . tt1e manner 
piOYktad. ror itS paymelit and. perfc:lrmance In lhe Note and In thla siculftY lnatrument 11'1 - ~ 
ObHgallon' shell not be reduced 11('1111 any award or p11ymeJtt therefor shill have been . I)!IIIIC8Mtcl 
and applied by ~r, a1ter the d6ductlcn d expenee& of coiiBCIIon, lo tho nlldUGtiOn ·or: d • of lllcl 
Se<:Vrod Ob~ . Lander 1hefl not be llmlled lo !he liltereet paid on the award by cQijdemrmg 
aultlor:it)l t.M!Iat'lalllle aroltled to rec;aive oU1 of.the ew1td .llltenist at lha me or rate& 1rt lhe Ncte, 
lJorrawar shsll-.cat.iso tha lfiVard or paymerit made In any ccnclemnatfQn or arnlnen& doma · proceeding,. 
which 15 payable to BoiTCI'Nei', to be- eppllacJ 1ft accordanoe wllll Section 1.09 heiii.IOf. I In avant 
Bonowet 1s not enllllod 10 any ltWIIrd or PllYIYII.nt J)UfiiWit 10 SectiOn 1.~ horeat, Borrower . '*'" 
the award; or payment to be paid dllealy. to Lendof. Lander may eppty tho crwtr4. w P. . . . !D .lhe 
R!duetlon or dlacharge cf the Secured ObfllieiiOn$ wllelher or 110t 1hen due and payab14t. H Property Ia 
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sold, through foreeloture or othe!Wise, prior to the recalpt by Lender of the award or _paymetll, t..ender 
shall h8VEI thct right, whe1her or not a defi~er1cy judgmet~t on the Note (to lhe axtaill perm~ In thft Note 
~;~r herein) shill have been sought. recovered or donled, ·to racaiw the award or paymerit. or a portion 
thereof sufflcient to. pay the St!Cilrod Ob!lg~llona. If In lha IMIOl of a lOt~ condeimatlor} the awa1d or 
paym&r~t Ia nol sUfllclantto repay the Note., full. Borl'owar shall Immediately pay any s::lll9 b;Jtanee, 
lOQalher wllh an accn~ed Interest thereon. Nothing herein shall ba construed to cure or . II"Y Evant 
or Default or notice or default heteunder or under any other Loan Document or mval ~act dorle 
JJUI'8U8nt to 5Uch nollc:e, · 1 

1.18 Additional Security. No olher security now e,xlallng, ot llereefter talcen,! to ~ra thO 
Secured Obllg&tlons shall be Impaired or a!tet:1ed by the execution of this Security ~~- 1m_ t and ell 
addlllonal security lha~ be taken, considered lll1d held aa cumulative. The taking of llddl . nlll II8CUI'ity, 
executlori of partllll re!.Uea of tne seCurll)f, or any ex~ of uu1 1me at payment · lhlt Secured 
Oblgallona shall not clmlnlsh the toroe, enect or len ofJills 5ecllrlty lnsttumen_ t lites ah=i!Cit alred 01 
impeir lila liability of any meker, surety or endorett tor lha payment ot tne Secured Obll · ' • In lhe 
!Mint Lendl!ll' at any lme holda additional accurlly. for any of lha Secured Obligat!one, II . -.n~ ltle 
1181e thereof or Otherwise realiZe upon the -.rre, at Its option, elher baforo, coneurrertlly, o~ aftWl!l aile 11 
made hereunder. · 

1.19 Property Usa. The Property shall be used only for mulil..farnlly/apartrnent:uae and u&es 
·Incidental thereto, and for 1\0 Olhtr u .. Wltnout tne prlarwruten C?nsent of Lendltt, I 

1.20 Successgrs 1111d A3sl(lfl$. Without In any way llmltllig or effecting th~ ,pri)Mslons or 
Section 1.15 hereof. Iilla Security Instrument appUM to, lnuree to 1118 benefit of end b!Mia el parties 
hereto and their raspeoiNe heirs, legatees. !Jev!seea, administrators, executors. tu!JCII~ and assigns. 
The term "Lender allan mean tile owner and holdar ot lhe Note, wliether or nat named as ~der herel11. 
In exercising any rights 11ere1Jndet or taking any acllona provided for l!ereln, Lendar may f'=l ilrouglllt.s 
em~•· ogen"'- Independent co~,. or corvl1:el'l aut!IO~etl by lerleler. . . 

1.21 lnapec:llont. Letldcr, or b agents, repre&er~fzltNea or emptoyeN, are I auU!arlzed Ia 
·enter at arly reasonable lime (and wHfl duB regard ror rights d tenants) upon or In art1 part Of l1e PI'OJ*Iy 
for tile purpoae of lnsilac:tlng the uine and for the purpose of performing any of the £1' )Lender 11 
·authorized to perform hereunder or llndef the terma of eny of the Loan Pocuments. With · t ll;nltlng the 
geriefl!Rty of the foregoing, Lendar ehall have lhe same right. pcwcr lll1d authority l.o ..__, d ~the 
Property, and the_ rlgttt to appoint a rei:ehler en an ei parte basis, to enforce lhls right to e~r .and Inspect 
tha Prop&11y; 

1.22 {RESERVED.], 

1.23 Lend81"a ,_,... Without a.lf.sCtlng the ll1blllly of any other pet.on llelirle tor the 
paymen\ of any obllgaliona bereln II'IOI'IIIonod, •l)d without 'alfecling the lien Of cherge !hils Sacurtty 
IMlrvmenl upon Mt'/ polllcn of lhe Property 1101 then or lherelofOJe mlcasecl u tor lho Ml 
~• of •II unpaid obi~ lender II'JIW, fram time .10 lima and' wltl\oul notlat (I) ~person 
10 ltlllbfe, (II) elltelld the rnlllutlly Of allar Ill)' Of 1M Ierma of any SIIC~ oblpdon. man! other 
li'ld1Jigencea, (lv) raleue or reconvey, or c:ause 10 be releaaed or retOI'IWI)'ed et lillY . at l.ender's 
opUon any paR:el, potllon or .a of 111e Property, (v) take or roleele any other or addllonal ror e.-, 
obllgellon he~ln mellllontd, or (vi) make olller •""ngementa wltll debtors In relation · 

· 1.24 Boou end ReGOrdti FJnan;lel Statemtnllt. 

(11!1) eorrowar, any Guarentor and any lnd11111nltor nil keep (and Borrower IFPM any 
Guatantbr and any Indemnitor 10 keep) adequate tlook& and rer:o!Oa ol account In · ~ wl!h 
oeneraPy accepted acecu(ltlna Pl'fncfPie• ("GAAPj, or In ICCOrdenoe with othM l'tllllhcda IICII*pllble 1D 
Lander, con$lstentl)' applied lind {llrnllh to Lander. 
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(1) QUal'ferly and annual (or, If requested by Lender and lhe Loan ~ IIOl yet been 

securlll:tlid or :~old ae a y,:hole toait, morrthly) certlfted rent rolls Glgned and datedi byi 1Bo~r 
aa:ompanled t>y 1111 officer's CEif1fficate, detalflliJ !he namea of al tenants of the lm~ts, .the 
por1fon of Improvements occupied by o1dl tenant. the base nml Plld eny Oilier' c~tatges JIGYible i.tnder 
each Lease and tile term or each Lllilse, lndudlng the etplratioJl date. the extent to which lilly -.nant .Ia in 
dafault under any l.aas&, and any other lnfomltiUon as Is raasanably requJriKI by Lender~ Wllkk1 twenty 
(20) ~ after thO end of uch calender month, thirty (30) days after tha end of e&Ch n.-1Ciuaner or 
sbtty (60) day$ after U'le clolle or each llacal year ol Borrower. II •PPI!clble; . I 

(2) quarterly arid annual (or if req~sted by l.ooder am11he LOBn ttar.l.not yet been· 
securtllzed rK sold as a whole JOan, monlhly) operating atlllamenta of til a Proj)erty. praparelt Mel oertl6ed 
by Borrower In the fOI'I'/I ~red by Lender or, If required by Lender after an Event or Defa\m. •n audited 
annual OS*'IIng slallln!ant JWP8f8CI and canl~ed by an Independent certiRecl ~ atx:ounlllnt 
~ble to le~der. deta111ng llie revenues receiVed, tt\11 expenses Incurred and lh!tlrm operating 
ineome berore and after debt service (principal and lntttut) .and mitior capital lmpro~· for each 
month and contalnfn9 appropriate yet1111D elate lnfomlallon, wllhfn twentY (20) days after Blkl of illch 
caktndar nionlh, - (30} days after ll'le end of oach riiiCIII quarter or sixty (60} daya a tile clolla of 
efiCh ftscal year of Borr'owl!:r, as appllceble; I . 

(3; . annual (~ it ~ted by 1.&0081' and the l08TJ has IIOl yet bt!en I &e<!llrltlzad or 
sold as a whole Loan, quarterly) balance sheets and profit and toss statements of ~. any 
Guarantor and any Indemnitor in the f01m required by Lender, prepared and certified by the ll'e$pedlv9 
Borrower, GuantoiOr and Indemnitor or, If required by Lender after art Event ot DefaUlt, ·in!ciltacl financial 
statements prepared by iln Independent carlifled pUblic ICCOIJntant acc:eplllble to Lender ~lit lhlrty (30) 
days after the en<l of eacl! ~cal quartar or abdy (60) clays lifter the cloM Of each nscar Ylll!f of Borrower, 
Guaralllor and ll'ldemrdtor, as th15 c:asa may be; and I . 

(4) an annual oparallng budget presented on a monthly basts consl!$ter4 wltll lha 
annual operating statement deacrlbed above for lhe PrOperly, InclUding cash now projllctlol!l fer lhe 
upcoming year, end 811 propo1ed capital replaoementa and Improvements at least fifteen Q15) days prior 
to lh& &tart 11f each liscal year. · · ' · 

(5) INTENTIONALLY OMITTED. . I 
. . . I 

(b) Upon requ~t rrom Lender, 8orrCMer, eny Guarantor and any lndemnlt~!:_lilfll fll'nlsll 
(and Borrower Shall cause· any Guarantor and any lndl!IMitcr to Mnlsh) In a timely m.nner f .... nder: . 

(1) . If tha Property Ia 111ec1 for rrnlltl-famUy res~ usa, a pi1ro·~ement 
report for the Property, showing tho ~lltnber of lrJquJries mlide IJI'Idlor rental spplt:atlonl . ved fiVm 
tsnanls or proapedlve tanenb and ·clepooib receMid from teMnts 8lld 1111)' other lnfotma . lt;tquestad 
by Lender, In reasonable datal end car!l~ by 9otn)wer (01 en ofllclr, general · ,, ~ Of 
pnnc!pal or Borrower If l!!arrowar Is not an Individual) 1o be true and c:omploto, bllt no mont · . D!'l~...,. 
·quatterty; and . . I · 

(2) an BCCOII'1tlng or ai1118CUtity depasltl held In connection with anyj Lillll8 of III1Y 
p.rt of the Property, Including the name and identbUon number. of the acc:ountl ~n whtch .ul:h ucurlly 
depolllla are held, tho name end addfMI of lha flnancflllnstituflona In whh;:h 11\JCh IJ8CUI'I~~ ant 
held end the narm " lhe penson to oontaot at •uch 11 rtenoiBIIMIItullon, elong wtltl eny a · lY or ,.._ 
necessary for Lender to · obtain lttfotmltlon ragan:! in; lllldt ecc:ount~ cifeclly frorn tlnllncllal 
ln$lllutlons. . 

• (c) Bcttcwel', any Gullllll'tor and ~ Indemnitor ahall furnish (and BIIITOIVel' ~ !CiaUI8 lf1Y 
Gua..ntor and any lndalilnltor tCI fUmiSh) Lender w11t1 tiiJCh other additional financial or m~ 
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Information (Including, without llmltaUon, stale and federal tax retu1116) as may, from I~ to time, be 
reasonably required by Lenlfer In form and !!Ubslance saU&factory to lender. 

(d) Borrower, any Guarantor and ·any Indemnitor ahafl flllnf&h (and Borrower Shlilf Cllusa lillY 
Ouarentor and any Indemnitor. to IIJmlsh) to Lender and 111 ageniG convenlonl facl!ftloa for the 
exam !nation end audit ol a·~y such books and records. 

. (e) Borrower thall pays late fee of $500 to Lander Q8ch time Borrower flf" ~ tl!lfJver the 
required financial_ cfocurnents set for1h ~bove wllliin the Ume set forth abOVe, If auch ~~.delinquency 
contlnuett for ten (10) days after wrilton notice tnereof. . . 

1.25 . ~nowor Na..:.a(a); Mattel'll Affecting Financing Stalal!lant FIHnllSo AI. the. ·111e1 111quueesst of. 
L.cnder, Borrower &hall exec:ute a certifiG!Ite m lomt sallsfactory ID Lender listing the .. a~ or 
llciltloln business names under which Borrower Intends to op&r3ta lhe Property or any ~ lllcated 
lhereon and representing and warranting \hal Borrower does l:lllSiness under no otller _ llll!meS or 
flctlttoua bualneas names with ~ to the Property. Botrawer Wil nol ella• any of 'folle>wlng 
wlltlowt nollfylng lhe L.ender of a\ICh change In wrHing ellen! thirty (30) days prfor lo the e · . ..,. dais of 
sucn dl•nge and without lltlt obtallllng tne prior written consent of the Lander; : 

' 
{a) Borrower's name or identity (lnclud.Jng, wllhoullrnllallon, Ita trade nama o.r ntfrne-) 

(b) II Borrower IG an Individual, Borrower's principal realdence: 

(c) If Borrower Is en organ~tlon, Borrower':~ corporale, partnership or other slr!.fllll!e; 

(d) It 8ormwer IsM organlzaUon, Borrower's jurlsdlctlon of o~anlzaUon (I.e., lh• Jul(llldlctlon, 
or State, under whDS8 law lh!t Borrower Ia organized); or I 

I 

(e) If Borrower Ia an organllaUon, Borrower's place of businen (ff Borrower ~s ~nry one 
plcsce of bu11in6ss) or Bon"OWer's chief eJC~~eutlve office (If Borrower has more than one plaoe cif b~a), 

. I 
Upon any change In lhe rnalters refa(l"'d to above (If permitted hereunder), Borrower Will, upf rfCluelt af 
Lender, execute BIJ'f financing atstemeitt amondmenta, addiUonal finenc:lng . abltemen all<! am 
documents required by l.eilder to ranecl such chango. · · 

1.28 · ·· 1.8Heh01ds. I 

00 ~~- . . 1 
. . . - . I .... 

(b) apR. Laa.... Borftlwel llhaU deliver iQ Lemler e signed ~py ~~all l.eaaet· (other IbM 
realdent1811apartment Leases) w1t11 reipacl to ~·- Propsrty or eXliCIIled counterpans tlliii'Bof, ~II.W!' ..... 
or h8t88llar rnade .-om lime to lime, Within tlllrty (30) days of algnJng. artac:tlng 811 or 1U1J! ~ ot the 
Property, 8ftd except u 11 ut'for1h herein, ell Leases ~ or heflafter entered lllto wllh · to llle 
PIOJ!erty shall be In form and aubllanciJ aubject to U. approval Of ~et •. Blll'ltiYMI' a I'Oto· wllhout 
ltll'ide!'a prfor ·wrilt91'1 consent,. execule; IIIGdify, aurrender or lemllnale any Leaeo exlsling pt 
hereafter mecte alfllcHng all Qr any part of lhe Property; pfC?'IIded, however, tllalaarrower m ·· -~ .Into 
Leases aff4!c~Jng 1he Property. wllh!lut Lander's oonaent If suatt Lana (I) provide for a ~ 110 Ilia 
than ttne· (3) ~ and no more than aawn (7) yeers and aiiBa&t 11 market rental r* foi' ~i'able 
pr~ In the gaog111phlc: eros of the Prvperty t•• determined bY Lender); (11) have been liJtltted 11t 
arma length with a bona IItie Independent, thfll.party tenant; Clli) demise not mcru than ' (15} 
percanl Of lhe 1-r ot gro&s squate footage or. cr IOta! Income generated by, lhe Improve nflt (fv) do 
not CCJitain material modlllcal!Qna rrom e. llandird form of LNSa prevlausly _apPfOVad o,~, (v)do 
not cheiiOe the uae d th 11 Property In effect altha 1lme tlte LO!l n YiN made: (Ill) do not he il . rilly 
adVerse effect on. !he vef111 of !he Property taken as a whole: and (YII) are subjecl and au to fils 
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Security lnsii'Umeol and lila lesnes lhefeunder ~ to at!Ofn to Lendet, and futthet provldod the 
lender's prior consent shall not be roqulred In connection wflh the making, mo<llflcatlon lor ~rml~atlon . 
(lt!cludlng; but not Hmltec:llo, lnslltutklg proceecllnga for d~on or eviction olany le*"~r any 
l.eeee} of reaklentislfapar.tmltfll l..e;J,!JIII In the ordinary course of business and c::msistafl( ¥/Ul prudent 
CU$lomary leaslntJ and rnanegcmont Jll'llotioOJ for slmllar prope111es. 

·1.2:7 Indemnity; In ~n to IJJ\Y other lodemnitfes to Lender speelfieally p~ed'fer In this 
Security lnatrumsnt, Borrower nereby.llldemnllles end saves lender and Its authorized ri!IPresenlative& 
hatmleas lre~m and against any and all Joatd, tlablltleS, suits, obllgllllana, finu, darns~, penalties, 
~alms, CO&IJ, ctiargas and II)IJlenses, Including, wllhout limltailon, archlleets', englneara' !lind •ttorneya• 
fees and an disbursements which tnay b6 lmpoled llf!O'l; Incurred or auertad against ~ender and Its 
authorized rapresentatlvs by reeton of: 0) the canatructlon of ""Y lm~nll, (!9 lillY c:apflat· 
lmproveirlents, other work or things dona ln. on ot llbaUt the Property or any pert l!lereot, (II!) any uae, 
nonuse, misuse, pos$Ns1on, occupallon. aHerallon, operation, malntenancct· or m=. of the 
Propei1Y or any part thBJ:VOf or any atreet,.C!Ttve, sideWalk, curb. passaljewa~ ~r l!p8l:8 . p;tllng a part 
thereof or ad)aeenl lhereiO, ·(tv) any neg11gence or Willful act or omission on- ihe p8f1 of B . and II$ 
agenta, contredots, cervants, employ&ea, lcensee. or Invitees. (v) any actldent, lnjuJY (lnqldiiiJ, wllhoul 
limitati<ln, daath} or <l.r,,•B• to eny person or property OCCUiflng In, on or abQUt the Prom or lillY part 
lhereor, ·(vi) any lien or claim Whtah may be alfeged to have arisen on or against tha Prop~ OJ any part 
lheraof under the laws of thelocel or atate aovernrncnt or eny Olhor governmental or quu~tsl 
authority 01 any liability IISierted against Lender with respect thec&to, (vii) any tux altrlbU~e 10 lho 
execution, dellve!)', Hlll\9 or recording ol _this Secur\tY Instrument or the Note, (vBi) any ~- due to 
aorrower'e IIC!ions or failure to act, permitted pqrsu8Jlll6 Ule pro'Vi$1ons o1 this Secul1ty '"''tr~Wmont; (lx) 
any default under the Note or lhls Securl1y Instrument. (x) any cblm by or Uabtllly 10 an~ cQiltraetor or 
subconlrac1Dr performing worlc or any perty supplying materials In c:cnne<:llon with lhe P~, (xl} any 
ond 11U c:r.lms and demands whatsoever whlc:ll may be asserted against LIW!er by _reascn!of Qll!Y alleged 
obOgellons or undertaklni on Ita part to perform or dlschurge any of th~t tetYns, covenants, lOr ~tmtnts 
contained In any Laase; or (xll) tile poyment of 1111Y comrnlselo11, charge ar brollerage lee ~ an,on• whiCh 
may be payable In connection with the fundlrt9 of the Loan. I· 

1.28 Reprn•ntatlona and Warnntlell.. Borrower covenants, represents and wammts with 
1mclto Trustee and lender that: · I . · · 

(e) Borrowv Organization. Borrower Is rJuly or;antzed, validly ex($dnli and In good 
alancflng (if applk:abltt) under the laws of the jurisdiction of Ita organization or fon:natJon, .d Borrower Is . 
duly qualified to transact· buslnua ancl hold&eiiiiGon~o, rollblratlona or other e~rwall (or ~,othetwlle 
11lC8111Pl), In each other jurisdiction [I} wtllc/1 the amduct of. Borrowet'a bu&lnea& ].-q\llres auc:h 
quellk:atlon, licenses, reglstrat101\s or other approvals, Borrower wUI contlnuoualy malntal~t f~,exlslence 
and good ~ndlng (if .applleable) under the t.Wa of the Jurisdiction of Its oroanlzatlon or$1.· tlon, end 
B~ Will ccntlnuouiiiV maintain lll_quallflc;allon to lranuct bualn&aa and all licensea, 11tn111ona or 
other approvata (unlesa Olhii!WIIt e~Wmpl), In eaol'l other jJJrlldJctlon In which the cond of l~a 
bualneu requlrea aucl'l qvl!llleal!on, bnsea, reglatratiOrll or oilier approvals. . 

(b) Borro-r ALilhorfty, Bonower hBa aH rvqillalte povnr and aUthority tOi enttr Into thll 
Loan l!nd to execuie 8fld dellvar the Lollrl Oocumenta, and. to perfonn all of the obllgallljnl ~vtred of 
Borrower theniunder. Borrilwer II not required to. make any nong. wlltl, or to obtain iiny permit, 
aulh.orlrallon,' consilnl or epprov8l ot, any ptr:iOn or entity • a c:cndiUon to Boi'I'OWer'a =· rli'; lrito the 
Loan. eueuling anef dellwrlng the HO(a, cr. Socurlfy lns!Nmtnr, « .-r:t other t,oe11 . . or 
performing all of the obllg8tlona. required at Bar'rclWer ·thereunder. or 1f any IIVQb ullled pormll, 
alllhorlzatlon, conse!ll 01 llppRMI!Is required, It hu baen ob18tned. k . 

(c:). . Validity uf DQcumenta, The executiOn end delivery by Botrowet at 111• Nole. 11111 
Security Instrument ltld olhar Loan Documents, and the perfonl'lanCl!l by Borrower of Us 10~s 
thereunder. do not violate any prohibition cornillneclln, c:onfllct With, tesu1t '"a breach of, ~-to .,.y 
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right oi termination, cancellaHon or accalafaUon under. constitute a default under, Ql' '*!ulr& any 
a~clitional approval under (I) aorrowe(& partnership agreement-or ;~ny other OfQBnlzatlonal or c;onsiltuenl 
aocument or lnatrumenl PUlliUIInt to whicl'l Bonowor was lonnect or by whlcl1 B<moWe=t 

1 

. Uons are 
governed: (II} any rnatt!rlallnslninent or agreement 1o whrch Sorrowttr ia a pert or by I!'Orrower Ia 
bound or !hill affects tile Property; or (DI) rtJrf1IBW, rule, regulallon, ordlnarr.e, order, inl · 'or decree 
appllcl\1on to Bori'OW8I' or 10 the Property or any portion thereof. I 

(d) Warran~ of Title. Borrower hereby fully warrants lhe IIIIa to_llle Property end ·WII d8fand 
the same . and the valdlty and priority ollhe lion end encumbrance of thiS SeCurity lnsiiUITMint li!IJI!InsiiM 
lawful elalms of an pe110111 whomsoever. None of lh«t Permitted Encumbnsncos ~:· below), 
Individually or Ill lhe $!Jgregilt8, materially Interfere wllh the be1181'rt& of the security . lo be 
provided by the secunty lntlnlmeru and the Loan Documents, materially and act.~ersely eii'Qet _ · . value ~r 
the Property, Impair tile uee or operations of the Property or Impair aorrowets ab1llly 10 pa)llts l~>bligatlona 
In a timely msnnl!lr, ' · 

(e) · No·uana or Tranafers. Borrower has not cbtelned, or agreed to oblaln,:1111y ~ frcn\ 
any pel'5on whlch cxUd result In lhe creation of a lion upon the PJCIP8ItY, or eny part thetoof, to set.u'e 
repayme'!t thereof; except ror the lien of the loan. l'he Property Is free and clear ot eli, llenl and 
eneumbrenc:eG of any kind, na11.1re or descrtpUqn, save and aKCSpt only for lllose ~ set rortl h a 
sc:bedula of excepHont to CCMIIGQO In the title Insurance policy approved by Lender and lm!wr!IIJ Lender's 
lnterest In the Property (the "Permlltad Encumtnnces"). Futlher, Borrower has not made 01t permitted 
any tranSfer (ln<;lf.ldlng, WithOUt Umltallcn, a Transfer) wtllch wll ot could rasult In 1Ubo«1~neta llnanclng 
baing placed on any portion of the Property, and there Is no 01.1btBildlng Se19 or Pledge ot !1ft l!mtretlln a 
Resllfcted Party. · .· . . I 

. (I') UUgatlon. There I$ not pending agatnsl BoiTD'Nf!f (or any partner of B~. If and to 
lhe extent applcable) ~ paUIIOn In Dllnkrllptcy, whether voi\.WI!ary or othetwlse, 11ny ~t for the 
benefll or credltora. any p611don seeking raorganlzaUon, fiqu!datlon or arrangement under ~ bankrupll:y 
lawa ot tile United Slate~ or of eny $tate the1110!, or any other adlon brought under the $rtilmendoned 
bankruptcy laws; e!ld thent Ia no &ollon, suit, proceedlnQ cr lnvestf9l'IJon pending or,, to 'Borrower'a 
kMWiedOit, threatened, In" lillY court or before any ~cwemmeniSI ageney (lnciLJdlng, WID:lOut lmllatlem, 
condemnaUon pi'Ooeedlngs) Involving Borrower (or partner of BQrrower, If and to the e~teill:appllcable) or 
the Property cr any portion lhai'I!IOf. lncfudinil. without flmllaiiM, ·~ action wntch wqutd dnnv lnlo 
question the wlldlty or the l..osn or or Bcrrower'a obllgetlom under the terms of the Not~ lhla Security 
JnstNment or 11ny other Loan oocument · · ! 

(g) Status of P..Operty. 

· (1) Na portion of the Improvements Is IQCaleclln en area ldenUfled bli l!Ml Sec:mtaiY 
of Houolng and Urban DtweiOpmenl or any avccoasor 1heralo as sn a"'a haYing spec!~ ~~ haZards 
pu111uantro the Flood IIISIIIltnoo lv:bfor, It any portion cflll8 Improvement$ Is located ~ auch area, 
Borrower haS ablalned and Will maintain the flood Insurance dcacrtbad In Sectllln 1.07 h•·-r· · 

(2) . T1111 PfOPtltY lllld lhe present and conte,.,;plated ll3e and occup~· !thereof ant 
In substanllat compliance with al applicable Zlrilg ordkvlnces, blJildlng codes, ~' uae and 
Envln:lnrnentat Laws and Oilier almllar la.wa. WRhoul llml!lng tilt Joregl:llng, me PtopeJty lA! ,"'bStanttal 
compliance with the Amerlcanl With Dlta~HltfH Acl 0119110 (88 IIITIBRdtld tam time 10 ~and 8RV 
succeuor &taMe) ana 1111 of the~ promulgelclcj lllereunder. The Lend conslltu • ana or mere 
separeto leX loll and one or mora separate legal lola In cornplanoe with all appllca ~ubdlvlafon 
regulations. - : · 

(3) · AI necuaaiY car1lllclslel, ~ and. other approvals, · ~lal and 
otheiW!Se, neca8118ry ·fclr lhe opar81ion ofltle f'f'operty and the Cllndllct of Its business llhd "' required 
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zoning, buUdlniJ code; tand use, environmental and other $1mllar permit& or epprQ\Iill•• era lA fu~ force and 
effed liS of th date hereof lind not ~act to ravoeatlon, suspeMion. rorfclum or modiflcaton; 

· (4) The Prl)perly Ia sosved by all. U1111tfea requl(6d for ttie curm!lt or~ Ia! 
thereof, and &lllJI)IIty se!VIca ls provkled by publlc ulll!les end the Property has eccepted "" 18 equl~ 
to acoept Such utility sStvlco, . 

(S) . All pubDc roads and streets necessary for service of and ac:ceas tp lhe Property 
for tho c;urrent or <;Ont~tmplatbd use thereof have been oornpletecl, atlt servlceabla and ~ 1111d 
ens phv*&Uy and legally open ror we by the public. 

(8) The Property II SltlYed b)l public water and :sewer systcma. 

(7) The PrOperty IS free from materlel damage by any C8UIIB whatsdev«, and any 
and all repairs requltBd by lender llsll8 been r:omplated. . :· . 

. (8) AI costs ond &XPensoa of any ll11d all lilb!lr, materials, suppllea 8mf· equprunl 
used In Uie cOMruedon of lhe lmprovementa, have bean paid In full. I 

(9) Borrower has peld In fUll for, and Is the owner of, all fumlahing •• llxlures and 
equipment (other than property owned by tenant&) used In connection with the operaUon d,t the Property, 
free and dear of any and all seewily lntQrests, Hens ot encumbrances, BXcept lhe llel!l and 118CIIrity 
lntete31 created hereby • 

. (10) All liquid and aalld .WB618 disposal, $Cptlc and 811Wer eyStams lpcatDd on the 
Property 41e In a good and safe condi!ICII and repair lltld In complla~ wlth aU appftCllble II!Wa. 

(11) All lh& tmpi'IMI!1ents Ia wltnln tile bounoiMies of the Land. 

(h) . No Foni!P' Pel'lon. eotrower It not 1 "fOreign person", "fcraagn co~·. ·~ 
partnership•, "foreign 11\Jar or "foreign atate• or other foreign entRy aa 1110&& terms are 4eflnef1IR see11o11 
144!5 or Ina Unltad Statu lnlamal Revenue Code, es emended; and 1110 relllted United S~tell Treasury 
Departml'lilt regulation a. · · · · · , . 

(I) Saparalt Tax .L.ot. The Lan4 ia 11$Sessed fer real estate tax purpo1811 ~ 0118 ot ~ore 
wholly lndependanl tax lol or lot&. aepame frQm any ac.folnlng land· or lmprcvemer\la ~ tldtiStltullng a 
part of IUClllol Or lots, and m other land or lmprovamants are assesaed and taxed togetht!f with the LMd 
or any. pOrtion Urereof, · · 

0) Flnanc:lal Condition. Borrower Is eotvent. end no bankruptcy, roorvanlze~~ ... ~ 
or almttar pmceedtng undal' any dlte or federal IBw whh fl!llpect to Boirower !'raa bellfl l11f~· No 
petition ln.bankruptcy hal ever been tied bY or against BOITower, any GUiiranlor! or any ~~~ enlfly, or 
11ny prlnGipat, general partner ot member 1hereof, Jn.the last seven (7) years, and Mltherl8crrower, lfiY 
Guarantor nor any n:lliled entity, or any prinCipal, genettl pMnor or member lhlnof, In lhtf .-. seven (7) 
yeara haa ever ·mlilt any 81111gnmetitror the benefit ofaadllo!$ or taken adventaga or anyj ... lvency act 
or any act far tn11 benef"rt Of debtOia. ·An lnformaUon In ell nnancial atataments, l1tnf! fO!IIa, !8POftl. 
cartltlcatea and Olher doollmenll tubmllled In c011neotlon with lhe Loan are BCCUnlta. ccmpletll 8lld 
.carrac:t In all maiBI1aii"8SSIffGGa. There hea been no ~ change In •FlY condition. t c:lmllll'tllnce 
or event tnat WOUIJI mliQ any such lnfermetlon lnac;curate,lncomplale or o!helwise g. 

(k) · Bualneas Purposta. The Lo&n Is Jdely for the bualneea purpo;e of 
not for personal, ramfly, hau&ehald, Of ~Sgrkol!lural purposes, . 
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(I) TiWis. Borrower and lillY guarantor of !he l.08n have llled aU federal, ~ate, cot.lllly, 
munlelpal, and .city tneame Md oth&r tax retums required to have been filed by them lll1di hll\flt paid 1111 
texeJ 11no related liabilities which have become due pursuant 1o &uch returns or plll!iUalll to any 
aaaessments recelvod by them. Neither Borrower nor any gunmor or tna Loan knows of an'f basis for 
1ny edditlonal assessment in respect of any auch lexH end rcleled llabllldes for prlory&ef1.: 

{m) f\10 CJiange Ill fads or Clrcu1nstance11. Alllnfomndlon in !Ill financing lllatermnt:s, rent 
rotlls, reports, certmoates and other documents submtlted In ecnnectJon Wl.th the Loan trtt ·accurate, 
eomplc:le lind !XliTIIct in all respecta, There hat been no ·lldverse cllange In any cjlndlaon, fact, 
clrcvmstanc:e ar event that would lUke any $Uc11 Wormatlen lniiCQJI'a'le, incomplete or ,.otherwise 
misleading. · ·· 

(n)· Cladoailre, Borrowitr ha& dlscloHd :to Lender all material facts 8lld hat not faRed to 
dlsdost any material fl!c:r thai could CliiJIIe any. rep,...nldon or W!1frenty made .herein ld be materially 
mis~iog. 

(o) lllesat ACtivity, . No po/tkm of the Property has been or will be purchaud, lmptoved, 
equipped or furnished wi!ll proceeds of any illogal ac!lvlty, and, to the best of Borrower!t llnoWJedge, 
then: are no Illegal actlvftloa or IIOIIvitlcs rolaUng to any ccntrollod substance at the Propertyj 

{p) Contract~. Ati conllaciS, agreements, consGnts, waivers, documents al.cf IWJII!ngs of 
avery kind or ~arac;ter at eny time to whlcl) Borrower Is a p!Jity to be delivers~ to Lender p+ra~nt to any 
of the provisions of lho Loan Ooeuments are valid ancl enforceable agaln$t Borrower anjj, IQ the best 
knowt&<Sge of Borrower, .am e11f~able egelnst .aN other parties thereto, and, to B<irrowa(s adual 
knowledge, In all respects are what they purport to be and, kl tho best knowledge of Bo~Tower, to '"" 
o.11tent that •IIY such writing shan impose any obligation cr duty on lhe pa.;y thereto or conallutll a waiVer 
ol any rlghls which any sud! PfJI:IY might othorwlao hew, uld writing ~hall be valid an!S omorceeble 
agaln•t said pany In aocordance wltlllts terms, excepl as such enfmmment IT18Y be flmltedi by •ppllclbls 
ban~ruptcy,lnsoiV6110)', reorganlzallon or similar laws affecting Uu: rights or creditors gener.f!Y. 

(q) Transfer or Property. To the best or 6orrowen knOWledge, there Is 110 eonourrer~t or 
aubsequent escrow to be opened or cloHd upon the closing of the Loan wh.lch would ha\rlllhe llfl'8d of 
transterrtngllll or any port1011 cfttle Property. 

1.29 Single Purpostt Entity •. eorrowor coven1111b, repreaenta, warrant~ and ~l'lles lhatlt 
. has no I done any ot the to!IOWII'Q and shall not dO any or the foRowl'ng: · · I . 

(a) engage In &flY business or ac:tivlty olh~r lhan the acqutsiuon, davelopme-1. ownersi!JP, 
operetlon, leasing and managing and maintenance or lhe Property, and enlerfng .Into jfie Loan and 
actMIIOa lnc;ldontallhiM'etO, and·~ as the ·eecrannr under the Oe¢atatlon: ·1 

(b) · IIIX!ulra or own any melerlel asae1a other th8n (I) tho Property, and {il) llilel1lncldental 
P&riOIIal Proparty as may 1)11 nvceaury ror tha operaUon of the Property; I · 

. . . . . I 

(c) .metge tnCo ·or ccneotklate wiUt any peraon or enllty or dlseolve, terminate br Jquidall In 
whole or In part, 11'11\sfer or othetWI!IIt dlspou of all or aub8ta'ltially aU of \IIi assets or ~ngt Ita legal 
structure, wltlloUt In nets C8ll8 lender'a· cdnHnt: . · . 

. I 

(d) (I) f1lll to oblo!Ve Ita O!g8JI!zatlonallonnalltlea or preserve ita existence aa ~~~ ll!ftliiY dUly · 
org.nlzed, nldly axlsHng and Jrt good. atamlnq: (lr applicable) under lhe tawe Of the ~don of Irs 
otganizlltfon or torma11on, and quallbtlon to do bullln.esa In tile Stata where tho Propert ls!localed, If 
apptlcable, or (il) without tile J)f!Of Wlftlen CC)MeM of l.,llndor, I!Mnd, modify, termln~ or 'to comply 
Wllh the provlalont or Borrower's partner&hlp agreement, artlclel or oertlllcale of lncorpo . n, •rtldea Of 
organizatiOn or slmHar 011J&nlutlonal cJocument1. as the «;:1118 may be; 1 . 
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I 
(e) own any &ub,ldi<VY or make any inv6$trnentln, any person or entity WIIN>~t the consent 

. 0.' Lende~ . I 
· (f) commingle its aueta wllh the eaa&ts gr any of Ita membors, general partMrs, amaataa, 

prfnelpals or of a11y otl!er person or entity, partldpate In e cash 11181lagelnent system with afly other entity 
. or pet$011 or fall to UB& Its own sepere!O stationery,lnvolces and checks: I 

. (g) · Incur any d&OI, 88CIII'ed or unsecured. crrrect or contingent (Including, wltt)Out limitation, 
guaranteeing any obPgatlon). olhor than tho toan, oxcopt tor trade payeblea In the ordinary c:q~~nse ollts 
business of owning end OPf'TIIIIng tne Property, provided 111a1 auc:h debt {I) Is rnit!Mdence~ byja 11016, (li) 
Is paid wllhfn sixty (60) days of lh& !131& Incurred, (Ill) does not exoeed In the 11ggregale -~ ~~nt {4%) 
of the oulstsndlllg ptinelp!ll balance of the Nota, 8tld (lv) Is payable to lrade ttedlton and l" '*!lounta aa 
ore normal and reasonable undtir the dra.mstences; · . 

(h) faR to pay ils clebta and liabilities (Including, without Imitation, as epf)ll!iBble, at'lared 
per&onnel and overhead expemes) rrcrn its assail as the nme ahal became d\le; 

· (i) (I) faD to maltllain Its reeords (Including, without limitation, financtallta~nts>. bookf of 
account and bank eccounts SBJI!IDia and apart l'rom lhese of tne members, general ~. principals 
end effillaleG of Borrower, the aflllleto. of a member, general partner or principal at Borrqwer, end •ny 
other pon.on or entity, (II) pi~rmll ita BS&cla or a.bRillet tc be Rated a& assets or 1!2bllllleS~Ittt llnanciiJI 
statement of any other entity or p&mln, or (In) Include the. esse\& or ll$biRUea of any oth81 p • •.. « emlty 
on Ita financial stalemeniS; . 

Q) enter Into any contract or agreement with ariy member, general partn , J)flncip;ij or 
affillale of Borrower. sny Guarantor, or any member. general partner, principal or effiUa!e mol (olher 
than II bu&lnesa manapemet~t lleflllces eQ'i'eemenl with an amllllle of Borrower, provid ttlJt (I) such 
agreement Is a~ptable to Lender, (II) lha mam•ger, or eQUIYalant thereof, under tuch ag~eement hdd& 
lt&otr out as en agent of Bormwer, and (lil) the agreement m.eta the standards set folllh In lhla 
subsecUon 0) tollowlog thla parenthalical), o~ upon terms. rtnd conditione lhal are 1 COIWirrillrelally 
rea&onable, lntrlnalcally fair end &Ub&tanUaly llmllar to 1hoae that would bo evallab/e on en artne-IBI'I)th 
basla with tttlrd J*llas other than any membet, general pa111\0f, prlnctpal or amaate of ~er, any 
Guarantor, or any_ member, general partner, principal or affiliate thereof: ; 

I . 
(k} fn~ to correcl any known miSUn<!ll'ltandJnge regarding the separats Jdentlr Of Borrower 

or any member, general partner, principal t1r ilffdlale tl\ereof or any Ol!ler person: • . . 
(I) guara11tee or become obligated ror the dobta of My other entity or pe~ «hold Itself 

out to be responsllle for tile debta,pr another person; 
1 

· (m) make any toana.or adveooea to any third perty,lndudlrig, without Hmltatlon 1 M)l member, 
general partner, principal or afftllate or 8orrower, or any member, QBllltral partner, jxinc;l · ~!lt afllliatu 
thereof, alief ahall not acqull'll ObllgiiiOIII or seaurttJe8 or any member, general· partn , JltlmiPIII or 
affinate of BOI'rCIWer, or any member, general pamer, or affiliate tharaof: .. 

(n) fall to file lla own tex rerurns or, If part of a consolidated gJOUP, raa to 
separate member o( IIUch groUp; 

(o) fall ellher to hold belt out to the pUbiG 1111 a legal ontky aeparate 8tld d 
0111ar entity or ~~:or tD ~ lw bus~!- solitly In lis own name In ORSer nol (0 1o 
n to tile idanllly With Which 1\leh Oil* petty IJ 1l'aMIICtlllg bualness, or (U) to. suggest 
respon$1ble for the.~ of ltiY 111/rd petty (lndudfng,. wfhout ~ any member; 
principal or affiliet& of Borrower, or any member. general par1ner, prinCipal or.muate thereo 
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(p) fsll to rnalntain adequate capital tor the f1QIT11.!1 obllgstlons renof'labfy t~e$lble In a 
bll31nlliiA of Its size lind el\aracter ~tnd In light of lla contemplated busiru•ss opEnllons; 

(q) · share any co.mmon logo wWt ot Julld Itself out as or ba conslttered as a ~~~ or 
division or (I) any general partner, prinCipal, member or etfiliate of Borrower, (II) eny afflllotq of e general 
partner, prlnclpal or member ol BorltiWIH', 01 Oil) f!lrf'f olher person or enUty; 

(r) fall to allocate fairly and reasonebly any cvethead e11penses that are ~ wllh an 
affiliate, Including, withoulllmltallon. Pll)ing for ofko apooe and eeMt:es performed by any llfllPioyeD of 
BllaiTillate; 

· (s) pledge Its assets for the benellt of any other 'person or entily, other than W!lh ~npec:t to 
lhe·L.oan; 

(t) fail to maintain a eufftclenl number of empioyees In lfgllt of Ita ~· businasa 
operations; 

(u) · rail to hold Is esets In Its own 11ame; 

(v) · . il Borrower Is a C91Por.uron, faille <:Cil1Sid.r the !m.rests or Its credit-ors !r~ coMec:tlon with 
all corporate ec:tf9na to the extent pemlitted by eppficable law; · ' 

(w) have any or lfs obligations. (other than the t..oen) guaranteed by an alilllale ex<~Cpt 
Guarantor; or 

. (x) 1aU to ·proylde In lt5 Q} articles of organization, certlftcatet of l01ma!lon IJndfDr oJII!fllling 
agreement, as applicable, If Boi'I'CI\.ftr 11 a llmltlld ll"lily company, (II) limited pJartnershlp II!JIItemenl If 
Borrower Is a llmltOd pertnershlp or (Ill) cartlfloala of Incorporation, tr Borrower I& 11 eorporaUOII, !hat for ao 
lorig aa the Loar, Ia ouratandlng purs11ant to the Nolo and lhla Seeurlty ltialrument Borrowalahall not file 
or comsentlo ~ filing of any pelltlon. either Voluntary or llwoluntary, to take advantage or eltyappllc:able 
ln~elvency, bankruptcy, liquidation cr reot(l4n1ZIItlon sta•. or make en assignment for ijle benefit of 

. oredlloni wlll1cvt lhe efftrrnatlve vote of au af the generel partners/managing mel'llberildlledors of 
Borrower. I 

1.30 ERISA. I 
. (a) Borrower aha If not engage In IllY lnlnaactfon which would a~~u:;e ant obliga~on, or aQtlon 

takan or 10 ba taken, hereunder (or tlut exan:lse by Lender of any of ila rights under~~~ Note, IJIIs 
Security Instrument and the olher Loen Documental to be a non-&lC&mpt (under 1 letalulory or 
admlnlatrollve clan exemption} 17ohlbllsd lfariaactlt.ln 'under ellher the Employee RellreiJtent Income 
Security ACI of 1974, as amended ("l!RRSA") or the Internal Revenue Code. I 

(b J Borrower Rlpreurita and wlitrentl that, •• of !he data ltereol and tllr'oughout tt\e term or 
lhla Socurity l~menl (1) 80tl'O'tV8f Ill not and will not ba'" "emppciyee benefit plan~'• ~nee! In 
Sactlon 3(3) or ERISA, Which II IUbject to Ttl/a I of ERISA, (2) Borrower II not llld I .mot bo a 
~manta!. plan" within the rne6nlft!l of Section 3~ of ERISA: (3} Borrcwer II not ,;til. nOt be, 
and 1mlaactlont by or with Bonower are not and WIN not be, subject to state 1tatv 1 tegulallrog 
lnwllmenra and llduc;lery obll91111ons with respect to governmental plans; and (4) on. orl more of tha 
following ci/CUmslllnces Is and Wll bllfilw.· · 

· ~) Equi1Y lnt8rastl(asGellne(t In 29 C.F.R. §2!510.3·1D1(b)(1)) In boiTOW8f 
are publlcly-ol'fltred tallllrttle& wllhhl tM J'IIINU!Ing of 29 C.F.R. p510.3·101(b.)(2); 1 
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,. 

· (!i} Lea:s than twonty-live percent (25%) of eactl ~tanding ¢ws. ot equity 
Interests 10 Borrower are held by "beneftl planJnvestors" within the meaning of 29 C.F.R. §2510.3-
101(1)(2); or _ _ _ ! 

. I 
_ _ _ (IR) Borrti'N8r qualilie& as en •operating company" or a "rltal •te,operatlnQ 

company• within the meaning of 29 C.F.R. §25.10.3-101(c) or (e), or an lnlle$lmetlt comPfttytBglslllred 
undrK The Jnveatmenl C~mpany Act f?f 1940. · · · 

At t.enclefs requesr from time lo tJme lhroughout 1h8 term rl thl& Sawril)' lnatrumcnt, ~ shall 
daHvar lti l.,ender such certlllcatlona_ el!d olh8r evidence acceptable to Lender or Borrowei's oompllarlce 
wllh the covenants. repraiM!Itatlona_ and wan.nlle4 COC!talned in this Sec11oa 1.30. ' 

ARTICl.E:Z. 
DEFAULT 

2.01 events of De~Uit. Tlla occurrence or any oltne following evant• shall tie an SV.nl ot 
Default hereundar (an "Event of Default"~ : 

' . 

(a> Borrower fan.. to pay any lntereat, Pflllclpal or other monlea due under lllel N.ota or olher 
loan Documents on lhe dale any CIUQh amount Is duei : _ 

(b) If !lOY of 1118 lmposlllons or otller charges referred 10 In Sections 1.04 or 1 )06 hereof arc 
not paid When tile same Ia dUe and payable, except to 111e extent sums 6Uff1Cienl to pay ~ Impositions 
ot other chlllQ68 have been depolllted with Lender In accordance wtth tha terms of:~- thl$ Secwlly 
Instrument; 

(c) If lhe lnaurancc- pokloe required by Section 1.07 hereof ate 1101 kept In kill forca and 
effect, or If such Insurance policies ate not dedvored to Leruler upon request; - _ 

1 
• 

. I 
(d) any representation or warranty macle by Borrower, any tndemnltDr Of any penon 

guaranteeing pa~nl or psrl'orrn811Ce of 11M SeaJred Obligations llf any portion thsreol (WIIell« 011* or 
· more, a ·ouarJntor") Iii cotinectlon wilt! the Proporty, the Lmtn, or lhe appllcatlol\ 1or Ole Lk;en, pnWe1 to 

have been ntetenelly false or malart811y misleading when made, ot Borrower or any ~r tats to 
- dlaciQae any material f~ res_ peeling Che ~party, 1M Loan, ot ll\t eppllcatloll fOr ll'leloan; I · 

_ (e) an~ govemrnental aulhorily !akes or INtllu\ea eny aellon, which ln tho able ~ion of 
Lender; Will ~vsrsely affect BmoWer'a r::cndHlon; operaUon1, or ability, IQ rr:PDY ll1e ILOf.n, or will 
ldveflely_ effect· any GuarantQf's eondlllon; operaHona, or abOity to repay thaloan, If sUch ~ ramalna 
elfeQive ror more than lhii1Y (30) ays; . [ ~ . 

(f) If Bori'OWOI' Ylolatel or does no\ comply with any of the provislont of f .. Jlll1l058 
entity ~lterntnts set forth In S.ctlon 1.29 (c»planed "SSfi(Jit Purpo .. entfty"J h!rreof; 

(g) Lender falls to have a legal, valid, binding, 11nd enklrceat:lle 1irat priority lion "*JJIablt to 
lender on tha Property. _ 

. (h) Borrower becomes lnlldvent at thsra II 11 mtlerlal adverae d\angs I the italt\JJ, 
llabUitles or ftnsndal poaltlon of Bcmlwar, any geiwal paJ1nar. or any Guarantor: J · 

(1). 11ny action or proceodlllg Ia commenoed by.,;~ purtner, principal, or m I• Borrower 
which seeks as one of Its ramedlot the dl:silolutloo of Borrower or 11ny partner, Prll'ldPIII, qr m1mber (a. 
appllcllble) In Borrower. ' 
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. U) any IJOVIli'MlGntal ault!Of1!Y, or eny court at !ha Instance thereof, &SSU!li$S oontrol over 
tho affair. or opanrtlons.ol, or a receiver or lrustse I& appointed over, or gamlshmant shaa ~ luuod or 
made aealnat any svbshmdlil part or, tho propefty of Borrower or eny guarantor of the Lotm; 

(lc) Bof'T'ower or any GU81lllltor ol the loan admits in wrltlng Its lnabUity Ia pay Ita dlabts when 
due, or makes an assignrnant ror the benefit or C(edltom: .or Borrowet" or any Guara~ oJ the Loan 
appllas tor or consents to tn. appol~nt ot any rece~. lruste.e or similar olticer or BQrraw8r or any 
aucn Guenntor, a& Ute ciae may be; or for ·eli or lrty subltanlfal part of tholr rospltdhf! propelty; or 
t~oiTowcr or .ny JIJd'i Guarantor inilliMoa {by peUtiolt, applmOfi, entWOT, consent or~") rtr1 
bankruplcy, lnaolwncy. IIJOillalllzaUon. errangement, rNd)ualli1cflt or dcbta, dlsaclullon,! llquldatbn, or 
almilar proceedings rslallng to Borrower or eny such Guarantor. as tho~ II1IIY be, or LJn!ier the lawa Df 
any jurisdiction: · . · · . . I 

~l a receiver, truatie or. srmuar olllcer Is appointed ror Borrower or any Gilarat~~tor ot the 
Loan or for all or any aubalantlal part d tholr rea~ prl)pert)' Without lilt appllca~ or ~. . of 
Borrower lor MY auc:lrGullrantor, aall\s caeo may.be, and II,ICh appolntrnelltll not d!GjiiiJIIgod wlhlrl 
sixty (60) days (Wha.-.er or not conaecudvo): or any bitnkruptcy, tnaolvancy, fOOIO•nlzalon, 
armngemenls, readjustment of . debt, dltaolutlon, llqukiatlon or slmiiBI proceedlngl ll· l~ll!d (by 
peUtlon. eppllcallon or OllleiWita) against Borrower or ail}' such Guarantclr and &hall not iba tdlsll\Jssed 
wilflln Sixty (60) dayS; . . . . · . 

(m} any TraMfer or Perm~tted Transfer (a$ dellned In Seetlon 1.15 he1'4101') OIX:Ura Without the 
prior wrltlon GGIIIIent of Lend&r, lnclucl!ng Without limltotfon D Sale, Pledge or 81'1 encunibni~!CO· of thil 
Properly, votuntarll)l or Involuntarily, by any Uen or encumbrance olher than tills Security JrnilnJIIilent; 

{n) tile lt!rminaUon or dlss~n of Borrower. lillY genMal partner In eolrowor Ill" MY 
Guarantor; or any action or proceeding Is commenead which seeks u one ofits remedies the dlssoluUon 
of Borrower or any general partner In Borrawar or any Guarantot; · : 

(o} If any default occura undor any guaranty or indemnity exocutee In conn~ horowlth 
(Including, without Brnltatlon, tlia E/IYl'onrnenlal lndemntftcallon Agraemenl exec\llod by [Bonower and 
any other lndenlnRor In ccn~ wllh the Loan [the •Environmental Indemnity")) 1•111Ch d.e~ult 
con.tlnuea aftertha tlCplraticn ofappllcabl&graco periods, It any: 

(p) . If the Property becomes subject to any mec;:hanlc'a, macer1alman·s or olhar llar1 other tllan 
a n•n for local real estate ltlee& and M~ts not then due and payable and the rllt/i ahal ramaln 
undischarg•d cf I"IICotd (by payment, bdndlfl9 or otherwlce) for a period of tlli~ (30) d•Y'; 1 : 

• • ' I 

· (q) If 8/Yf federal tax lien Ia ~ agalnal Borrower. any nit,lmber ot g~· I p~trtnor of 
Borrower, any Gu;arantor, or any portiOn Of 1M Property and seme Is not dlsc;harged of r · · wlthlrllhlrti 
(30) days after same as flied;· or . · · ·. · 

(r) \ffcir more ll'tllh llllrty (30) daya after noclca from Lander; Borrowar-shilll conllrllil8 lo be In 
d Bfaull (cthar than ti\B lalkn to p8'J moniU dUI under the Nota or 11141 Other Lolli Documet"ill) ~~ any 
term, COVO/Ial\t. or. ccndlllon of tho NQ!e, lhlt S.CUrity ln&trurnent or the olhar J,oan DociJmants 110\ set 
lorlh In Subaedlcna 2.01(a) tllfOUUh (q) ~: provldod !hilt If I!Uill\ defalllt. oannot MIOJ!ab~ btl Clnd 

· with II) ·~ thiJty (30) dll)l period and eorrower lhall have oo~tneed .to cure.uch defa within ~ 
thirty (30) day period end lherader ciJigeiUiy and oxpedltlously proceed• ta cure lhc · .~ llllrty 
(30) day period llld be extended for so long aalt 5111111 AIQuire B<lrrowfwln lhe exei'Ciae "dut dDigenco 
to cure such default. ll being 8liroed lhat no auoh oxtenslon shell be ror a portolf In of sixty (60) 
days. . 

All notice and an periOdS provided herein or In 8T'f/ olher Loan Document snail run concu . 
notice or cure p~ proylded by appicable laws, AU notiCes and c;:uro periods delcrlb .. 

. . I 
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any other Loan CQG\Imcnl$ sheA nat be epplicable to any event wh!eh with the giving or notlca, the 
pas~ of time or both wculd co~tltute ltf1 Event of Oefeull.ll Such event has occurred ~ of lhe date on 
which Lander cornmencae lll\OII)UolcJal roraclosure procaeding (If such proceeding Is ljlowed by law) 
wlttl lfi$pect to snothar E~~ent or Oefautt. Such event sitaR constitute an lndep6!\denl EVent of Oelault 
l'lereundar. · ' 

2.02 AcceltBtlon Upon Default; Additional Remadfas, 

(a) Rtmtdln. Upon tile occurrm of any Evelrt or Default. Lender may or IICililg by or· 
through TI'U!tee may talta sucniiCifo.n, wlttlout noUce or demand, as It dllenvi edVI&able to< prolect and 
enforQe Its rlghm against Borrower li1 and to the Property, Including, wlthom Umllat!on. the f~ 
acttona, each of wnlch may be pureued concurrenUy or olh.e!Wise. at such tine and Ill &UIIh order & 
Lender or Truahte may dotermlr!e. Ill !hair sola lflacnltlon, wilhiMit Impairing or otl\~ ~lng Ina 
other rights and remedies of Lendet or Trusletl: . · ' . 

(1) · declare al secured Obftgallons 10 be blrnedfately duttand payabiO; 

(2) inaUiuto proceedings, judicial or otltenyise, for tile complete fonllcloillure ol this 
security Instrument l..llder any applicable sWte or redenlllaw In Mlldl caie the Props~ or MY lntetest 
therein may be sold far cash or upon credit in one or more parcels or In several Interests ~r pgtlkins and 
In any order or manner; · 

. (3) With or \YW'!Out entry, to ttlu ex1erlt permitted and pun;uant to ~ procedures 
provided by sppllcabla state or federal law, lnstilule proceedings for !he partial foreclosutD. or IllS SeOJtlty 
lns\rumenl'lor the portion of tho Seaured Obl~tione then du• and payable, tubjecl to thd COJIUnulng nan 
and securtty lnte,..st of this Securttv Instrument for the balance or the Secured ObllgBIIorlt not then due, 
unimpaired and without lon of priority; · · 

'(4) sell for cash or upOn credlllhe'Proporty or any part thereof and all altBie, da.lm 
demand, right, \lilt lind Interest of Borrower lhensln ami lights dn:demptlcn thOrcol, purai)Ontto pDVN of 
aate or otherwlae, 111 one or mora 18181, In one or more partels, Ed such time and place. ~ IIUdl lerrN 
and lifter &UCh notk:e ther9of as may be· required or perm~ by law; · 

(5) sobject to the provision& of ·sec;tion 1 0 (caplloned "Exeufpatlo~") of 1t10 Note, 
Institute an action, suit Dl proceeding In eqult~ for the •pacific performance of any COVIW!flt. condltlm or 
agreement contained heroin. In tho Nolo or In lhe olhor Loan Oooumenta: f . 

(6) aulljact 10 the provisions Df Section 1 0 (capUoned "Exculpatla~') of tha Note, 
recover jud!Jmenl en the Note lllther before, during or after art>J proceedings for the enl~nt of this 
5ecurlty Instrument orlho other Laen Document.&: 1 

· (7) ·IPpiY for the appointment of a receiver, 11\JStU, ttqukletor or cc-alor clthe 
Property, without notice lilnd without ~ret for tne ad,equaoy of~ aecurlty for tile ~·OI!IIgattons 
end without regard for the aolvency of Borrowor, 11r1y Guarantor, any llldemnltor or ot an~ pG~SCn, film or 
otller entity liable for tna payment of the SeCIJled Obi!Oatlon&; . 

• . !' . 

(8) " tub)lct to any liiP~Icable et.le or fa.derlllaw, the llc.tnN granlod ~ Borrower 
under SeaUon 3.02 heitOf t11a1 au!OniaPcally bit reYOked lllld Lender may enter Jnicl !Q1' upon IJit 
Property, either pet&Onillly at by 111 ~ nornlnafls or Blb1\ayl and dispossess ~er and ·111 
agent$ and IIII!VInllt lhererrom, Without bblllly for trMpass, darn-an or otnerwtsa and rnjtltl4a Sonower 
~md lla agenla or &tt!V!Jrita. Wf\olly therai'l'DI!I, .and take pou•lllon or an rant. rolla, l.i .. •. . (Including, 
wlthouf llmllllllon. tile tom ~se II1Ct ameiiCirncmle end Qhlblls), aublea•s (lnc:rildlrog, . llm!taflon, 
the farm sublease and amend~ end OlChlblts) end rental and llcen" agteimanlll . 'the tenmiS, 
SUbtenants and licensees. fn possession of !tie Property or any pert or pal'1a thereof; 1e11a ';'•ublenanls' 
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and licensees' money deposits or other property (Including, without limitation, any teller or fi'8llllt) given to 
#ocure 1ona11l:s', :subtooants' end lic:M$008' obllgatlont under Lesses, subleases or Hc:ej1SQ, together 
with a list of the foregoing; a31im pertaining to current rent end license fn _arraal'$: any an<t a'!archltads' 
plans and speclllcatlolls, licenses and permits, documents, bOOks, records. accounts! 5\!tveys and 
property whlcll relele lo the mailagemenl, leaalng, operaUon, occupsney, owners11tp.1:1ns~nce. 
malntenana~, or &e!Vlce or or construction upon the Property end Borrower shall aurrender flot$eS&Ion 
thereof and of the Property 10 l-ender upon demand, and lheraupoil Lender may Q) I uat·, operate, 
manage, control. lnaure, maintain, repair, restore and otherwise ·deal witl all and eVilry 8ft of lhe 
l?roporty end c;ond~K:t til<~. b~ thereat: (D) complete any construction on lhe Prop&rty. · ~manner 
and form " .lender dcemt~· advisable; (BI) make alterallona, additioril, renewn, rep! . ei'td 
Improvements to Of an the Property; (lv) eJCercln all rights and poWers or Ercrrowt!r with . · peel to the 
Property, whether In the name of 9anower or othetwise, including. without lirW!Ion, lilt tlg to mike, 
cancel, enforce or mocllfy Leases. obtairl 1111d evlt;t lenanl:s, pnd demand, sue for, colloc:t "'d YQQelve all 
Rents or th9 P~rty and fV!;fY part lhereot: (V) either requ!rB Borrow111 (A) lo pay monthl)t In~ to 

. l.cnder, 01 any receiver appointed 10 eo1aet the Rents, the .fair and reasonable J'llOtal v~ ltPr lha 115111 
and occupellon of such part of lh& Property aa m•l' I:Je occupied by Borrower, or (B) [to ~ta and 
$Urrend er possesaloo of the Property lo \.etldor or to auch recolver elld, In clcfault !hereof,, eo.rower may 
be evicted by a11mmaiy procecdfn{Js or atheiWise; and (vi) apply the receipts frOm the ~Party lo.lhe 
payment of lhe Secured ObRgalloRa, in such order, pr1011ty and proportions as lender "1!"11 delemllne 
alter deducting lherelrom all elljl~:nses (Including,· without limlleUon, · alton'leys' fees) fpcvrl9d In 
COMGetlon With the aforesaid operations lllld all amounl$ necessary 10 pay lhe Tlll«:a, Olh~ ltnpoeltloila, 
Insurance Plemlum. I al)d Othet expenses In COMICtlon Wllll.lhe Property, 8& weU 8S Just r ~~nabla 
compe11$ot1Qn fer tho a&rvices·of Lender,lts counsel, agents and emplo)'"l: · · 

. . 

(9) exerciSe any and all rights and remedies gnrnled .Ia a Secured pa ·upon default 
under the Unlf'otm Commordal Code;frtcludln9, withOut limttllllon: {I) the right 10. take pod!ll~ or lhll 
Personal Property and other UCC collatllrel or any pert thereof, and IIi lilke such o~ m~res as 
L811der or Trustee may deem m~C~~asary for ~ care, prote!;tlon and Pl't:.ei'Y4110n ~ lh•.' Poraaner· 
Property, and other UCC CI)!Jalaral, anti {R) request Borrower alb expenlilt to aasem ... y t1:10 POI'liOIIIll 
Property and ather ucc .collatttal and make It _,all&ble to Lender al a convenient pi!IOI!! ~ptable ta 
Lender. Any notice of PJale, dl.spc>altlon cr Olher Intended action by Lender or Trustee wlthl ~eel to lh8 
Personal Property end olhor UCC 00118\eral aent to Borrower ill accordance wllh the p~rjil.lloreof at 
least ton (1 0) days p rlor lo such acllon, shaD constltutt·comrnfli'Cially reasonable noUce to ~mrr~r: 

(10) apply any sums then de~ed In lt\8 lmpounda end aey t~IIMI~ auma held. In 
escrow or otllerwlse by Lender II'IIKlCXlrdance wllh the terms of thil Security lnstnunenl or any other Loan 
Document to ltle payment of the folloWing Items In any order as delermined by Lender: : · 

(I) T!llCea and Other lmposlllons; 

(d) lneutlll')ce PremiUms; . i 
· (1111 Intern! on lha UtiPald prlnolpal balance of the Note: 1 

. ~v} . ~mortlzallon of~ unp~ld prlndpat alsnce or the ~ ~ . . . 
· (V) 1111 ol11er sums p.ayabla ptnuanl to the Note, this Security. M~t end 

tho alher Loan Oocum~ll.lnciUdlng; without limllellon, advances made by Lender pLII"1KI t II the tlllmG 
of lhls Seourlly Instrument; . ' 

(11 J surrender the ln~~nnce pollcl88 malirtalnacS put$uant to Seell 1~07 hereaf, 
collect the uneamed Insurance Premilma and IIPPlY auc:h sums as 1 credll on tha Slcurt OlillfgaUona .. 
such priority and proportion ae Lander llhall determine, llt1d In connoctlor1 thiiiBW!Ih, ~r hereby 
appolnll Lender as agent and atlomey·ln·faet (Wiiloh Ia coupled wflh a.o Interest· i ~ lharelorll 
lrrevoeab~) 1or Borrowe~tc collecl such unaamed lnsurlnoo Prernlurm; , 

I 
-3-4· I 
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d. 124~30~312~025- 169, inclusive; 

e. 124·30-312-171 and 172; 

f. 124·30-312-177;and 

g. 124·30-312-180 ~ 182, inclusive, 

more commonly referred to as the Pal milia Townhomes, generally located northeast of the 

intersection of West Ann Road and North Decatur Boulevard in North Las Vegas, and more 

specifically described in the Legal Description attached hereto as Exhibit "6". 

15. The Real Property is a development containing approximateiy 157 single-family 

rental townhomes, each of which is currently generating, or capable of generating, rental income. 

Occupancy is currently estimated at 80%. 

16. As detailed more fully in the Promissory Note and Deed of Trust, the Borrower was 

required to remit monthly payments which included, among other amounts, a constant 
I 

$111,530.40 per month, with a final maturity date of April 11, 2018. (See e.g., Promissory Note,~ 

3(a); Deed ofTrust, ~~ 1.04-06). 

17. Borrower is not current on its payments to Plaintiff on the Loan, and currently owes 

$390,941.14 in past due interest, $55,180.46 in past due principal, $128,031.48 in past due 

escrow/reserve, $22,966.12 in past due late charges, $33,033.66 in past due tax advance payments, 

and as of January 31, 2009, an additional $252,166.87 in-default interest. 

18. In sum, Borrower is currently over $630,000 in arrears on interest and other monies 

owed to Plaintiff, which will increase to an amount exceeding $880,000 by January 31, 2009. 

19. The Deed of Trust defines an "Event of Default" as including when "Borrower fails 

to pay any interest, principal or other monies due under the Note or other Loan Documents on the 

date any such amount is due." (See Deed of Trust, ~ 2.01 Events of Default, p. 31). 

20. Defendants' failure to make the past due payments referenced above constitute 

"Events of Default" under the Loan, the Promissory Note, the Deed of Trust, and the Limited 

Recourse Obligations Guarantee. 

21. The Deed of Trust also provides that "[a]ll Rents generated by or derived from the 

Property shall first be utilized solely for Operating Expenses, and none of the Rents generated by 

.4-
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or derived from the Property shall be diverted by Borrower and utilized for any other purpose 

2 unless all such Operating Expenses have been fully paid and satisfied." (See Deed of Trust, ~ 

3 l.02(m) Perfonnance of Other Obligations, pp. 6~ 7). 

4 22. On information, the Rents derived from the Property have exceeded, and continue 

5 to exceed, the Operating Expenses, but Borrower has failed, and continues to fail, to provide such 

6 excess Rents derived from the Property to Plaintiff as required by the Deed of Trust,, 1.02(m). 

7 23. For example, the most recent financial statements submitted by Borrower appear to 

8 indicate that Borrower collected approximately $238,462.97 in Rents exceeding Operating 

9 Expenses, which should have been remitted to Plaintiffpursuant'to, 1.02(m) ofthe Deed ofTrust. 

10 24. Borrower agreed to comply with the provisions of the Deed of Trust, including, 

11 1.02(m), and its failure to pay the Rents exceeding the Operating Expenses as detailed above is an 

12 Event of Default. 

13 25. The Deed of Trust further provides the Borrower wiJI maintain books, records, and 

14 financial statements, and provide the same to Plaintiff at regular intervals, including the following, 

1 S including quarterly and annual Rent Rolls, operating statements of the Property, an audited annual 

16 operating statement prepared and certified by an independent certified public accountant, balance 

17 sheets and profit and loss statements of Borrower, and an annual operating budget presented on a 

18 monthly basis consistent with the armual operating statement described above for the Property. 

19 (See Deed ofTrust, 'i)l.24(a) Books and Records; Financial ~~atements, pp. 22-24). 

20 

21 

22 

23 

24 

25 

26 

27 

26. The Deed of Trust further provides the Borrower and Guarantor will maintain 

books, records, and financial statements, and timely provide the same to Plaintiff upon request, a 

property management report for the Property, an accounting of ~ll security deposits held in 

connection with any Lease of any part of the Property, and such other additional financial or 

management information (including, without limitation, state and federal tax returns) as may, from 

time to time, be reasonably required by Lender in form and substance satisfactory to Lender. 

(See Deed of Trust, 'i)l.24(b) Books and Records; Financial Statements, pp. 23-24). 
27. Defendants have refused, and continue to refuse, to furnish the documents required 

LEWIS2s by the Loan Documents, violating, among other covenants, the provisions contained within the 

R0cA 
-l.l.P
.AWYIJRS -5- 4411161.1 
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Deed ofTrust, ~, 1.24(a), (b). 

2 28. A representative sample of documents that Defendants are refusing to produce 

3 include Borrower-certified copies ofthe Property's current fina11cials and balance sheets, a 

4 complete and current copy of the Rent Rolls, and a 2009 annual operating budget. 

5 29. For the reasons set forth above, Plaintiff is entitled to exercise any and all of its 

6 rights and remedies as provided for in the Loan, the Promissory Note, the Deed of Trust, and the 

7 Limited Recourse Obligations Guarantee, including seeking and obtaining the appointment of a 

8 receiver. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

30. The Deed of Trust contemplates the appointment of a receiver of the Real Property 

in the event of a default as follows: 

(a) Remedies. Upon the occurrence of any Event ofDefault, lender 
may or acting by or through Trustee may take such action, without 
notice or demand, as it deems advisable to protect and enforce its 
rights against Borrower in and to the Property, including, without 
.limitation, the following actions, each of which may be pursued 
concurrently or otherwise, at such time and in such order as lender 
or Trustee may determine, in their sole discretion, without impairing 
or otherwise affecting the other rights and remedies of lender or 
Trustee: 

*** 
(7) apply for the appointment of a receiver, trustee, liquidator or 
conservator of the Property, without 11otice and without regard for 
the adequacy of the security for the Secured Obligations and without 
regard for the solvency of Borrower, any Guarantor, any Indemnitor 
or of any person, firm or other entity liable for the payment of the 
Secured Obligations; 

Deed of Trust~ 2.02, p. 33 (emphasis added). 

31. The Deed of Trust further provides: 

In furtherance of and not in limitation of any other provisions of this 
Security Instrument, including without Limitation Section 2.02(a); 

LEWIS2s 

If an Event of Default shall occur, the Lender shall be entitled as a 
matter of right and without notice to Borrower or anyone claiming 
4J1der Borrower and without giving bond and without regard to the 
solvency or insolvency of the Borrower or any party bound for the 
payment of the Secured Obligations, or waste of the Property or 
adequacy of the security of the Property for the obligations then 
secured hereby Or the then value of the Property, to apply ex parte 
for the appointment of a receiver in accordance with the statutes 
and Jaw made and provided for and such receiver shall have, in 
addition to all rights and powers customarily given to and exercised 
by such receivers and all rights and powers granted to such receiver 
or Lender under this Security Instrument (to the extent allowed by ROCA 

-LLP-
.AWYERS 464(167,1 .6-
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law), all the rights, powers and remedies as provided by law or as 
may be contained in any court order or decree applying such 
remedy. A court is authorized to appoint a receiver on request or 
petition of Lender, and Borrower irrevocably consents to the 
appointment of a receiver and waives any notice of application 
therefor. Such receiver shall collect the Rents as hereinafter 
defined, and all other income of any kind; manage the Property so to 
prevent waste; execute Leases (as hereinafter defined) within or 
beyond the period of receivership, pay all expenses for normal 
maintenance of the Property and perform the terms ofthis Security 
Instrument and apply the Rents to the costs and expenses of the 
receivership, including reasonable attorneys' fees, to the repayment 
of the Secured Obligations and to the operation, maintenance and 
upkeep and repair of the Property, including payment oftaxes on the 
Property and payments of premiums of insurance on the Property 
and any other rights permitted by law, Borrower does hereby 
irrevocably consent to such appointment. Lender's right to 
appointment of a receiver shall exist whether or not the apparent 
value of the Property exceeds the indebtedness secured hereby by a 
substantial amount and without any showing as required by N.R.S. 
107.100. The receiver may, to the extent permitted under applicable 
law, without notice, enter upon and take possession of the Property, 
or any part thereof, by force, summary proceedings, ejectment or 
otherwise, and remove Borrower or any other person or entity and 
any personal property therefrom, and may hold, operate and martage 
the same, receive all Rents and do the things the receiver finds 
necessary to preserve and protect the Property, whether during 
pendency of foreclosure, during a redemption period, if any, or 
otherwise, and as further provided in any assignment of Rents and 
Leases executed by the Borrower to the Lender, whether contained 
in this Security Instrument or in a separate instrument. Borrower 
shall not contest the appointment of a receiver to operate the 
Property at any time from and after the occurrence of an Event 
of Default including, without limitation, during the institution of 
foreclosure proceedings. Upon an Event of Default, Borrower shall 
peaceably tum over possession of the Property to.a receiver upon 
request of Lender. 

Deed of Trust ~!6.03, pp. 41-42 (ernphasis added). 

32. Similarly, the Assignment of Rents provides: 

·If an Event of Default shall occur, the Lender shall be entitled as a 
m.atter of right without notice and without giving bond and 
without regard to the solvency or insolvency of the Borrower, or 
waste of the property or adequacy of the security of the 
Property, to apply ex parte for the appointment of a receiver 
who shall have all the rights, powers and remedies as provided 
by law or as may be contained in any court decree applying such 
remedy and who shall collect and apply the Rents in such order as 
Lender may require to all expenses for management, operation and 
maintenance of the Property and to the costs and expenses of the 
receivership, including, without limitation, reasonable attorneys' fees 
and the repayment of the indebtedness secured hereby. A court Is 
authorized to appoint a receiver on request or petition of 
Lender, and Borrower irrevocably consents to the appointment 
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of a receiver and waives any notice of appiication therefor. 
Borrower shall not contest the appointment of a receiver to 
operate the Property at any time from and after the occurrence 
of an Event of Default including, without limitation, during the 
institution of foreclosure proceedings and shall peaceably turn over 
possession of the Property to such receiver upon request of Lender. 

(See Assigrunent of Rents~ 4.3 Receiver, p. 7 (emphasis added)). 

33. Borrower's right to collect Rents derived from the Property is limited to those 

7 rights granted to it by the following revocable license: "So long as an Event of Default shall not 

8 have occurred and be continuing, Lender hereby grants to Borrower a revocable license to enforce 

9 the Leases, to collect the Rents, to apply the Rents to the payment of the costs and expenses 

10 incurred in connection with the Property andto any indebtedness secured thereby." (See 

11 Assignment of Rents ~ 2.1 Grant of Revocable License to Collect Rents, p. 4). 

1"2 34. The revocable license is subject to the following limitation: "Upon the occ1,1rrence 

13 of an Event of Default and at any time thereafter during the continuance thereof, subject to 

14 applicable Laws, the'license granted to Borrower pursuant to Section 2.1 shall automatically be 

15 revoked. Upon such revocation, Borrower shall promptly deliver to lender all Rents then held by 

16 or for the benefit of Borrower." (See Assignment of Rents~~ 2.2 Revocation of License; lender's 

17 Rights, pp. 3~4). 

18 35. Despite the occurrence of several Events ofDefault, and the automatic revocation 

19 of Borrower's right to collect and/or possess Rents pursuant to the Assignment of Rents, Borrower 

20 is still possessing and collecting the rent derived from the Real Property, in contravention of the 

21 provisions ofthe Assignment ofRents. 

22 36. The Deed of Trust provides for recovery of attorneys' fees, costs and expenses 

23 from Borrower as follows: 

24 

25 

26 

27 

LEWIS2s 

Upon the occurrence of any Event of Default or if Borrower fails to 
make any payment or to do any act as herein provided, Lender may, 
but without any obligation to do so and without notice to or demand 
on Borrower and without releasing Borrower from any obligation 
hereunder, make or do the same in such manner and to such extent 
as Lender may deem necessary to protect the secl.)rity hereof. lender 
or Trustee is authorized to enter upon the Property for such 
purposes, or appear in, defend, or bring any action or proceeding to 
protect its interest in the Property or to foreclose this Security. 
Instrument or collect the Secured Obligations. The cost and AND 

ROCA 
-Lt.P
.AWY!lRS -8~ W061,1 
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expense of any cure hereunder (including, without limitation, 
attorneys' fees to the extent permitted by law), with interest as 
provided in this Section 2.02(c) hereof, sba11 constitute a portion 
of the Secured Obligations and shall be due and payable to 
Lender upon demand. All such costs and expenses incurred by 
Lender or Trustee in remedying such Event of Default or such failed 
payment or act or in appearing in, defending, or· bringing any such 
action or proceeding shall bear interest at the Default Rate (defined 
in the Note), for the period after notice from Lender that such cost or 
expense was incurred to the date of payment to Lender. All such 
costs and expenses incurred by .Lender together with interest thereon 
calculated at the Default Rate shall be deemed to constitute a portion 
of the Secured Obligations and shall be immediately due and 
payable upon demand by Lender therefor. 

(See Deed of Trust,~ 2.02(c), Right to Cure Defaults, p. 35 (emphasis added)). 

3 7. The Guarantors have breached the Limited Recourse Obligations Guarantee 

(Exhibit "2"), by failing to cure the defaults upon demand, which provides each Guarantor shall 

"unconditionally, irrevocably, jointly and severally guarantee(s) to Lender and to its successors, 

endorsees and/or assigns the full and prompt payment when due, by acceleration or otherwise, of 

all amounts owing by Borrower to Lender under the Loan Documents .... " (See Limited Recourse 

Obligations Guarantee~ 1, p. 1). 

38. The Guarantors are also personally liable for Plaintiffs attorneys' fees, costs and 

expenses as follows: 

Guarantor shall be and remain personally liable for ... all court costs 
and attorneys' fees, costs and expenses actually incurred by Lender 
pursuant to the Note or any other Loan Documents; 

(See Limited Recourse Obligations Guarantee, ,!2(a)(iv), p. 1 ). 

39. The Defendants are unable and/or unwilling to cure the Events of Default and/or 

22 other breaches, some of which have been summarized hereinabove. 

23 40. The Defendants are unable and/or unwilling to cure the Events of Default and/or 

24 other breaches, some of which have been summarized hereinabove. 

25 

26 

27 

LEWISzs 
R0cA 
-t.LP
,1\WVERS -9· 



000621

000621

000621 00
06

21

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

LEWIS2s 
ROCA 
-LLP-
.AWY!!RS 

First Cause Of Action3 

(Appointment of a Rece1ver- NRS § 107A.260) 

41. Borrower has irrevocably consented to the ex parte appointment of a receiver in 

any Event of a Default. 

42. Borrower is in default of the Promissory Note, the Deed of Trust, andthe 

Assignment of Rents, each of which constitute an Event of Default. 

43. Borrower continues to possess and collect rents, despite the fact its license to 

collect rents has been automatically revoked due to the aforementioned Events of Default, as 

provided for in, among other places, the following provision: uupon the occurrence of an Event of 

Default and at any time thereafter during the continuance thereof, subject to applicable laws, the 
' ' 

license [to collect rents] granted to [Borrower] hereunder shall automatically be revoked. Upon 

such revocation, [Borrower] shall promptly deliver to [Lender] all Rents then held by or for the 

benefit of [Lender] .... " (See Assignment of Rents,~ 3.03). 

44. As Borrower's license to collect rents has been revoked, Borrower is the licensee-

in-default, and Lender is entitled to the appointment of a receiver. 

45. NRS § 107 A.260 provides that an assignee is entitled to the appointment of a 

receiver for the real property subject to the assignment of rents if the assignor is in default and: 

a. The assignor has agreed in a signed document to the appointment of a receiver 

in the event of the assignor's default; or 

b. It appears likely that the real property may not be sufficient to satisfy the secured 

obligation; or 

c. The assignor has failed to turn over to the assignee proceeds that the assignee 

was entitled to collect; or 

d. Other circumstances exist that would justify the appointment of a receiver under 

law of this State other than this chapter. 

46. Lender is entitled to the appointment of a receiver under each of the above-listed 

subsections ofNRS § 107 A.260 (emphasis added). 

3 The allegations of this Complaint are continuous, so that the pryor allegations are part of 
allegations supporting each cause of action. 

-10-
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4 7. As a result of Defendants' actions, Plaintiff has been required to retain the services 

of an attorney to prosecute this claim and is entitled to be compensated for any costs inc~rred in 

the prosecution of this action, including without limitation. any and all costs and reasonable 

attorney's fees. 

Second Cause Of Action 

(Appointment of a Receiver- NRS § 107.100 or NRS § 32.010) 

48. Borrower has been unable or unwilling to meet the monetary and non-monetary 

obligations owing to Lender in accordance with Defendants' agr~ements with Lender. 

49. Borrower has breached the Promissory Note, the Deed of Trust, and the 

Assignment of Rents by their continuing failure and refusal to pay the outstanding indebtedness, 

among other things. 

50. Borrower has not been current on their Loan payments since September 2008, and 

is currently in arrears for unpaid principal, interest, penalties, attorneys fees, and costs, among 

other things in an amount well exceeding $400,000.00. 

51. Borrower has permitted a multitude of liens to be recorded against the Property, 

and has failed to pay and discharge the same. 

52. Defendants have been unwilling and/or unable to .cure the defaults. 

53. Based upon their defaults and refusal to cure said defaults, on information and 

belief, Defendants are either insolvent, or in imminent danger of insolvency; Defendants are not 

paying their obligations as they come due; Defendants have ceased to exist as a going concern; 

Defendants have suspended their ordinary business for want of funds or has been, and are, 

conducting their business at a great loss and in a manner that is greatly prejudicial to the interests 

of creditors, including Plaintiff. 

54. Based upon their defaults and unwillingness and/or inability to cure said defaults, 

upon information and belief, the liabilities of Defendants exceed the value of their assets. 

55. The appointment of a receiver is necessary to c01·~serve, preserve, protect, and 

administer the Real Property, and to allow the receiver to manage the Real Property, collect rents, 

advertise, lease, maintain, and in all respects act as the property manager for the Real Property and 

-11- <Mfl67.1 
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1 distribute the proceeds thereof to the Lender in satisfaction of the Loan. 

2 56. The Real Property is in danger of substantial was~e and/or that the income 

3 therefrom is in danger of being lost or that the property is or may become insufficient to discharge 

4 the debt which it secures. 

5 57. Based upon the foregoing, Lender is entitled to the appointment of a receiver under 

6 NRS § 107.100: "A receiver shall be appointed where it appears that ... real property subject to 

7 the deed of trust is in danger of substantial waste or that the inco'me therefrom is in danger of 

8 being lost, or that the property is or may become insufficient to discharge the debt which it 

9 secures." 

lO 58. Unless a receiver is appointed immediately, the Real Property securing Defendants' 

11 indebtedness to Lender is and will continue to be in danger of b~ing lost, removed, or materially 

12 injured. 

13 59. Lender is also entitled to the appointment of a receiver under each of .thr;; following 

14 subsections ofNRS § 32.010: 

15 

16 

17 

1.8 

19 

20 

21 

22 

23 60. 

a. NRS § 32.010(1), which provides that a receiver may be appointed "[i]n an 

action by ... by a creditor to subject any property or fund to his claim ... on 

application of the plaintiff, or of any party whose right to or interest in the property 

or fund, or the proceeds thereof is probable, and where it is shown that the property 

or fund is in danger of being lost, removed or materially injured." 

b. NRS § 32.010(6), which provides that a r~ceiver may be appointed "[i]n all 

other cases where receivers have heretofore been appointed by the usages of the 

courts of equity." 

As a result of Defendants' actions, Plaintiff has been required to retain the services 

24 of an attorney to prosecute this claim and is entitled to be compensated for any costs incurred in 

25 the prosecution of this action, including without limitation, any and all costs and reasonable 

26 attorney's fees. 

27 

LEWIS2s 
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Plaintiff requests the following relief: 

1. That a receiver be appointed, pursuant to NRS § 107 A.260, NRS § 107.100, or 

NRS § 32.010, to collect and take possession of the Real Property and to take all actions necessary 

to collect rents, conserve, preserve, protect, manage, and administer the Real Property in which 

Lender has an interest. Lender further requests that Defendants be ordered to provide an 
t' 

accounting of all accounts and to fully cooperate with the receiver, pay the receiver all rents, rental 

deposits, imposition deposits, proceeds, issues, and profits now held by Borrower or coming into 

Defendants' possession during the pendancy of the receivership, to surrender possession and 

control of the Real Property and all books, records, documents, k.eys, and pass codes necessary for 

the discharge of the receiver's responsibilities; 

2. For attorneys' fees and costs incurred by Lender in enforcing its rights, including 

but not limited to, attorneys' fees and costs incorrect by bringing this action; and 

3. For such other and further relief as this Court deems proper under the 

circumstances. 

DATED this zoi;!\ day of January, 2009. 

LEWIS AND ROC1fLP (} 

~Kl~ 
Nevada Bar No. 8555 
mlynch@lrlaw.com 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
(702) 385-3373 
(702) 385-9447 (fax) 

Attorneys for Plaintiff 

-13-
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NOTC 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLxnch@lrlaw.com 
LEWIS AND ROCA LLP 

01116/NAl 

3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 385~3373 
Facsimile: (702) 385-9447 

Attorneys for Plaintiff 

• 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

LaSalle Bank National Association as Trustee 
For The Registered Holders ofML-CFC 
Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass· Through 
Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 
Servicer, 

Plaintiff, 
vs. 

Palmilla Development Co., Inc., a Nevada 
corporation; Hagai Rapaport, an individual; 
and Does I to X; and Roe Corporations X to 
XX, 

Defendants. 

Case No. A581425 

Dept. No. XX 

NOTICE OF DISMISSAL OF ACTION 
WITHOUT PREJUDICE 

r--- --------
09A581425 -, 

' f43219 

17 PLEASE TAKE NOTICE that, no Appearance, Answer, or Motion for Summary 

18 Judgment having been made or filed in this action, Plaintiff LaSalle Bank National Association as 

19 Trustee For The Registered Holders of ML-CFC Commercial Mortgage Trust 2007· 7 Commercial 

20 Mortgage Pass-Through Certificates Series 2007-7 by and thought Midland Loan Services, Inc. as 

21 its Special Servicer ("Plaintiff") hereby voluntarily dismisses this action without prejudice 

22 pursuant to NRCP 41 (a)( 1 )(i). 

23 DATED this }0~ay of July, 2009. 

24 

25 
CHAE F. YNCH, ESQ. 

Nevada Bar No. 8555 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 385~3373 
Facsimile: (702) 385-9447 
Attorneys for Plaintiff 

-1~ 
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RONIJ:!l3NDAR (SBNl'4?:3§4) , ., .... 
TANIA$, MOYRON(S~N235739) ,. 
LEVENE, NEALE, BENDER, RANKIN & BRILL L.L.P. 
10250 Constellation Boulevard, Suite 1700 
Los Angeles, CalifoiTiia 90067 
Telephone: (310) 229'-1234 
Facsimile: (310)229-1244 

Prqpo!led. ijarikruptcy Attol'J1¢y$iJor; 
Debtor and D.ebtor in Possession ·· 

DISTRICT COURT 

CLAR]( COUNTY, NEVADA 

Ftl!EfJ 
FEB \3 1L so tH '09 

"/ .. / .. r_, . I . ·,' ' I ... 

L.-r.-/1 -· : :.-< -~ J • 

L· .. r- r •; ·o· F ... -r.tir . ' c ""·"' .· . 1·.::" 

LaSalle Bank National Association as ) Case No.: A581425 
Trustee For The Registered Holders of ML- ) 
CFC Commercial Mortgage Trust 2007-7 ) Dept. No.: XX 

Commercial Mortgage Pass-Through ) . NOTICE OF FILING OF PETITION'·' 
Certificates Ser]es 2007-7, by and tqro9.@ ) FOR. RELIEF UNDER CHAPTER 11 
Midland Loan Services, Inc., as its Special ) OF THE UNITED STA.TES 

Servicer, Plaintiff, ~ BANKRUPTCY CODE, 11 U.S.C. § 101, 
) ET. SEQ., AND AUTOMATIC STAY 

V. 

Palmilla Development Co., Inc., a Nevada 
cprpo,ration;. ~agai Rapaport; an··· in~ividual; 
·a11dDoes 1 to X; andRoe•Corporations Xto 
XX; 

Defendants. 

) 
) 
) 
) 
) 
) 

~------------------~------) 

[No Hearing Required] 

PLEASE TAKE NOTICE Jhat a. voluntary P,~titi()n:under Chapter· ll •. ·of']_'itle.Jl; 

United States Code, ll U;S.C. § 101, et seq; (the "Bankruptcy Code'') was filed by Palrriilla · 

Development Company, Inc. (the "Debtor'') on February 11, 2009 (the "Petition Dale") in the 

United States Bankruptcy Court for the Central District of California, San Fernando Valley 

Division. 

A true and correct copy of the face page of the Debtor's voluntary petition is attached 

hereto as Exhibit "1" and is incorporated herein by this reference. 

o··R~•I:.•G·,I•·N:A·L 
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13 

14 

17 

18 

21 

22 

23 

.. ·24 

25 

26 

27 

. 28 

The Debtor's bankruptcy case has been assigned to the Honorable Maureen A. Tighe, 

United States Bankruptcy Judge. Your attention is directed.to Bankruptcy Code § 362, which 

provides ~f9l' an •. aut9matiC. stay:~gainst:· 

(1) the <:ommencement or continuation, including the issuance or employment of 

process, ofajudicial, administrative, or other action or proceeding against the Debtor that was 

or C0\11d have been colllJTle]lced b~fore th~ comiJ1~ncem~nt of th¢ cases \lnder. 'TitJe ll; or .to 

. recov:ta cl~im•· against the Debtor,that ~:sebefore the :~ommencemertfofthe case .under the 

Bankruptcy Code; 

(2) the enforcement, against the Debtor or against property of the Debtor's estate,·. 

gfajudgrnent obtained hefor{;:the commencement q~the cases under the sat1kruetcy Code{• 

(3) any act to obtain possession ofproperty of the Debtor's estate or of property 

from the estater or to exercise dominion or control over property of the estate; 

(4) 

(5) 

anyactto create •. p.erfe. ct, or enforce any lien against. P.rope. rty of the estate; . . . . . ..... - -- ... 

. an. · y act to create, perfect. or enforce against property of the Debtor any lien to . . . - . 

the extent that such lien secures a claim that arose before the commencement of the cases 

under Title ll ~ 

. (6) any act to collect, ~ss~ss, qr recover a. claim against the Debtor that arose 

b~fore the commencement ofthe cases under Title 11; 

(7) the setoff of any debt owing to the Debtor that arose before the commencement 

ofthe cases under Title ll against any claim a.gainsttheDebtor; and 
=. . - . · ... --_ ·:·:·.:-- ::_: .:.:..:: ____ . __ -. . :·'· 

• (8) , the. coJl1menqernenl or continuation of a proCeeding before· the Unit~ Stat~s 

tax Court concerning the Debtor. 

2 
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--· ------~-----=~--~-------~ 

. . .·· ... . 

Th.e automatic injunction granted by B<Ulknlptcy 9ode § 362(a} will .remain in effect 

until the bankruptcy case is dismissed or closed or until such earlier times as set forth in 

Bankruptcy Code §§ 362(c), (d), (e) and (f). 

In. addition, please n,ote that ~ct~ol1staken in vipl!itipl1 ofthe stay ru-e vqidabinitio and 
:: .. · - · ... :.:: · .. :-· .. ····· .. :·· .. - ..... :.· . 

ofl)o effect SeeJn re Dunbar, 245 F Jd 1058 (91
h Cir.2001 ). 

Levene, Neale, Bender, Rankin & Brill L.L.P. is the Debtor's proposed counsel of 

record in the bankruptcy case, and is _filing this Notice for infonnation purposes only. The 
.: ... 

filing ()fthis Notice• is not to be construed or dcie_hied. to be an· appea~ance by Leveqei Neale, 
.· .. ·... -. .·· . ... .. . .. 

: :·.; ·.:.·. . 

Bender, Rankin & Brill LL.P. as counsel ofrecord for any party to the instant action. 

NOTICE IS HEREBY GIVEN that contempt proceedings may be initiated against 

any party who participates in any vi()lation of tlw ~u.tomatic s~a,y~ In addition, th.e Bankruptcy 
. . ... · ·:.:: :: ..... .: .... 

·- ·: : 

COurt may aWard_ damages to compensate the Debtor for actllalldss suffered •arising out of a 

violation ofthe automatic stay. See In re Computer Communications, Inc., 824 F.2d 725, 731 

(9th Cir. 1987). 

Dated: February 12,2009 :pA[.,MILLA:QEVELOPMENT COMPJ\NY,INC, 

By:. ___ :::;::;_...;.-...;:~=-=· :...· _2_===-=-==---_-_· -~=----
RON BENDER 
TANIA S. MOYRON 
LEVENE, NJ3ALE, BENDER, RANKIN 

& BRILLLL.P. 
·Proposed : B~ptcy Attorneys ·for Debtor 
arid Debtor in Possession 

3 
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E-FlLED 

County ofResidetice or ofthe'PrinciJ)al Place of Business: 

Los:A:!lgele~ 

Location of Principal Assets 'of Business l)ebtor 
(ifdifferent from street address above): 

Tj'pe,,of Debtor, 
(Po!lTI of0rganiz:it16n) 

(Ch~,k:oneb<>><) 

0 'Individual (includesJoint Debtors) 
See Exhibit D air ptigel oj(Jzisjwm. 

• Corporotion (includesLLCand LLP) 

D Other(lfdtbtar is not one ofth~ above entities, 
check this bo,i and state typ(t\f entity below.) 

].'1/ature ofB)islriess 
, (Ch«:lc oite boi) 

0 Health Care Business , 
0 Single Asset Real Estate as defined 

in Jl U.S.C. § 101 (SIB) 
D Railroad 
D Stockbroker 
0, CommoditY Broker 
D Clearing Bank 
•Other 

'Chapter of Baitknrptcy,Codc Under,Whicll 
, the Petition is Filed (Clleckonebox) 

El Chapter? 
0 Chapter9 
• Chapter 11 
0 Chapter 12 
0 Chapter 13 

0 Chap~r 15 Petition for Recognition 
of a Foreign Main Proceeding 

D Chapter 15 Petition for Recognition 
of a Foreign Nonmain Proceeding 

Nanire of l)ebts 
. Tax~EieTJ1pt Entity (Check on~,l:imi.) 

•.. · . (Cheek bo~, if llppl;cnbl~) .· 0 Pebi.S are primarily cons\lrncf debts, • DebtS are'primatily 
~~~~i~ess debtS. p J.)cbwris a ux'exempt organization ,4efinediii.ll u.s,c; §J()l(l) as 

under Title 26 of the United States "in~11rred by an im!j'.<ic!ualprirnarily; for 
Code (lhe ln:iemal Revenue' Code). a personal: family, C>r household purpose.• 

Filing Fee (Check one box) Check one box: Chapter 11 Debtors 
• Full Filing Fee attached D Debtor is a small business debtor as defined in 11 U.S. C.§ 101(51 D), 

• Debtor is not a small business debtor as defined in 11 U.S.C. § 101(510). 
D Filing Fee to be paid in installments (applicable to individuals only). Mus.t 

attnchsigned application for the court's consideration certifying,that the.debtDr 
is unable, to pay fee except in installments .. Rule 1006(b). Sec Official FQnn 3A. 

Check if: 

0 Filing F<:ewaivern;:qucsted(applicaljle io,thaptef7 individval~ ol11y). Must 
attach signe~ a:pplicf!ti'?n for the ~(lurt's c()nsideration: See 9fficia1Fonn JB. 

Statisticni/Adminlstriitive Information 

D Debtor's aggregate nonc<intiilg~;nt liquidated,debts (excluding debts owed 
to iiisid¢rs or affiliates) are less than g,190,000. ·. . 

:check all ilp))U~able boxes; ... 
D A plani!~ ~e,ing filed with this petition: •. ..•. ... . •..... 
D Acceptances of the planwere,solicited prepetitionfrom one: or rnore 

classes of creditors, in accordance with 11 u.s,c. § ll26(b). 

THIS SPACE IS FOR COURT USE ONLY 

• Debtor estimates thatfunds will be available for distribution to unsecured creditors. 
d Debtor, estimates that, after any exempt property is exciuded and 11dt\1inistrative expenses paid, 

tl)ere will be no funds available for dis.tribution 10 unsecu~d creditors. 

Estimated Number of Creditors 
• D D 

D 
$100,00110 
ssoo.ooo 

D 
200-

, 999 

0 
$500,001 
"'Sl 
million. 

0 
1,000· 
S,ODO 

0 
S.l ,000,001 
10,$10 
m.illion 

0 

D 

• s 10;000,001 
10.$50 
million 

0 0 D 

D D 0 
5.50,~,001 $100,000,001 SSQO,OOO,OOI 
to$100 ta $500 lQ Sll><llion 
million rnm;oo 

D 
$500,000,001 
toHbHU"" 

D 
OYER 
loo,OOO 

0 
More !han 
Sl billion 

0 
M""' than 
Sl bHiicrt 
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Name 'of Debtor(s): 
Palmllla Development Comp<my, Inc. 

(This page must be, completed and filed in every case) 

AU Prior Bankruptcy Cases Filed·Within Last 8 Years (If more than two, attach additional sheet) 

Location 
Where Filed: 

Date Filed:· 

Pending Bankruptcy Case FUed by any Spouse, Partner, or Affiliate ofthis Debtor (If more than one, attach additional sheet) 

Name .()f Debtor: Case Number: Date Filed: 
, See Attachment 

Relationship: Judge: 

ExhibltA 

, •• (To be epmpleted'ifi(jebtor is f¢q4i~J9 file periqdic repoi'tSJe.g,, 
fonns !OK ancilOQ)With the Securities and Exchange Corrimission 
pursuant to Section 13 or lS(d)ofthe,Securities Exchange Act of 1934 

, arid isrequestirtg relief under chapterTl.) , 

(T~•be completed if deb lOr; is aniodividu~l wlif>~ df\it< are primarily C<JdsuJ11er de~tS.) 
I, the attilmeyfor the petitioner named in the foregoina petition, dr,;Jare that I 
have informed the petitioner that [he.or she] tnay proceed under chapter 7, IT, 
I 2, or 13 of title II, United Slates Code, and have explained the relief available 
under each such chapter. I further certify that I delivered to the. debtor the notice 
required by II U.S.C. §342(b). 

0 Exhibit A is; attached and made a part of this petition. x~-~----:~:--c-:-.,..-----:--:.~---"-;.,
signarure of Attorney for Debtiir{s) 

·Does the debtor own or have possession of any property that pCises or is alle~ed tb pose a threat of imminent and identifiable harm to public health or safety? 

0 Yes, and Exhibit Cis attlched and made a part of this petition.· 

• No. 

Exblblt D 
(To be comph:ted by every individu<Jldebtor.lf a joint.petition is filed, each spouse 11'lust complete and attach a separate Exhibit D.) 

0 ·Exhibit D cqmpleted atJd signed .by the debtoJ' is attached and. made a p;ntof:thisJJetition, . 

Ifthis is ajointpetition: 
t1 Exhibit D also completed and signed by the joint debtor is attached and made •a part of this petition. 

Information Regarding the Debtor ·,Venue 
(Chc:ck any applicabkbox) 

• D.ebtorhas been domiciled or has had a residence, principal place ofbusiness, or principal assets in this District for 180 
days immediat¢1y preceding the date of this petition or for a longer part of such.l80days than in any other District. 

• There. is a b~~rtkruptcy case co~cemin~ debtor's.:afljliate, gen~ral ;partner, orpartn~I'Shippending lnthis District. 

0 De btor)s a debtor in ~ foreign proceeding and .has •it§ princip.al place of b~sines.~ or principaf.~sscts in the United States in 
thisDisl;rict, or ~a~no principal place pf business• or asset& in the: United States ~ut is a defendant in an action. or • 

· proceeding [in a federal or state court]iri this District; or the interests of the parties will be served in regard to the relief 
sought in this District. 

Certiflcatlori by a: Debtor Who Resides as a Tenant of Residential Property 
(Check all applicable box.es) 

0 Landlord has a judgment against the. debtor for possession of debtor's residence. (If box checked, complete the following,) 

Q,_, 

0 

(Address or landlorq) 

D~b.tqtclaillls•rhat und~r appliea~.le_ nonpankruptcy l<lw, there ~~·e cil'cunu;taJw~s liridcr ~hich the debt()r v,oould. be pennitted to cure 
the entire m()netary default thatgave rise to the judgwent for po~session, affer:thejudgment for. possession was enttlred; and 

Debt~rhas inct.11ded in this petition the deposit with the court ofany rent that would become. due during the 30-day period 
after the: filing ofthe petition. 
Debtorcertifies that he/she has served the Landlord with this certification. (11 U.S.C. § 362(1)). 

.___.....;., _________ ~-----------------------------·-- ,_ _,_ 
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J di:c:Jarc.U!ldc:t ~l)lofpeljul)' thallhcirifqrma~ion provided in Ibis 
• l)!:lilir.:m)f Iiilo; ~ Correct. •·· .. · • . ·... . .. . ... ····.. . . • .· . . . .·· .. · . • < (Ifpeti.ti~ner is ar indi\·.aua•:. os,c de~~ pri,Jil3l'ily c:oruumc:r;clcbiSalld • 
lli$~hg$tl!.wfficun~e .. · ) I amBWall: l!liltJ:~ JllV'#c! unckr ..... 
c!Japu:r 7 . .} :I, I2; ~r p • of ~de .. • ;• t.Jnhtd ;:;~s eode•I!!UI~. lfle ..... l.id 
availableuildeJ' lll!llhsi!.CR llhtiJ*ir.ll!ld cboo¥ to.~.111Jdcti:taj)tef 7. 
llfnoiii!OnMy i:epresen.ts me and 1\G ])mtknij>l<:)' pct!ticin ~puc!' s;igns lbe 
pcti1ionUha¥e obt.aiocd and read !he IIMicc mjuin:d byUU;S.C. §>42(b). 

l request relief in ac:cOrdlmce with the chapter oflitfc II. Unill:d Slates Code, 
*cilied iJ1 tliis petition. 

Printed Nilrnc ofAnotney fl>rDebroi(s) 

Levene. Neale •. Bender. Rankin & ann LLP. 
Firin Name 
10250 Consbtllation Boulevard 
suite 1100 
Los Angeles,.CA90061 

(3'10}229~1234 Fax: (310) 229:1244 

143364 

•In a casi: in which § 707(bX4)(D) ;>.ppli~s. this signa~ al$0 constitirtcs o 
ccnjfip;!l.ion111Dilhe llt)OfllcYJlllis no l.li~JWie(lg<: .81\ct aninquil)o !hat~ 
info~n :in the sehedulc$ is inciim>;t. · .•··. · · 

I ileclare• unclcr penalty of pegury cfuu lhe information provided in this 
petition r.;.·l,llle and ;co.rrect, and !hall have tiCen IIUiborized 10 file this petition 
onbchlllfoflhe debtor. 

• · The debtor rti)uc:sJS relief iil&«()rclaOce.: . ilh Jh( 
StaresCOOe, specilioo in lhis~lition. 

x~~~~~~~~~~~----~~ 
Signatu~ ofAUthorii.OO lndiv 
Hagai Rapaport 

Printed Niin;c of Aulhori:ted lod!V;dual· 

SigoAtllre oh Foreiga R~J)1'tse:Dtativc 
I m;.~ lii14cr pcoaJty l)f perjury .lila .!he i11fonnat!on. provided in ihis petiti<>n 
is trueanci .. COIJ\'Ct IJuU I am \he f~reign repr~nr3tive of a cltlll!Dr in a foreign 

p~i~~ llndllmll~ au~cd tofllcthis p.mnon. •.. ••• •••.• . . ... •.·:•.·· • 
!OJa;\~~~t-;) ' . < i •. ·.· .. •.· .··•···•· ···.. > .•. ·•.... . . :: ..• [J.J ~st~i~fin ~rTJ.ince wiihchaptet IS.oftitlc.llclJIIit,e4.StA1es COO,c. 

CC:rtified copiesoflhe dDcii!IICIItS required by 11 u,s.c; §1~1~ are aoacl~elt 

OPWSUMI to 11 U.S.C. ~~~~ 1.1 tc<juest relief in at;Wrdarn:c with lhcchap!Cr 
of title II spec if~ in this po:tition. A certifted copy of ihe ordll!' pting 
=ognition of the fon:ign main p~g is a11;1.1;hed.. 

Oatc 

Sigaature of No!l-Ationaty Baakraptcy Petitina Prep11rer 

( <Sec !an: unckt penalty of perjury thai: (I) I am a hankruplcy petition 
Jlrtpllm'as:d<:lill!~d in 11 u,s.c~ i llO;p)l prepand lhis docomenr for 
COil;lpensation and have provided the detllfl.r wiln a copy or lhis dOcume'll 
and .the nQiio;es.mxl illfomullion required und~:rll u,s,c~ §§ 11 ((b). 
I IO(h), and 34~b);.l.lld, (3)ifrule:-.OI'~Il.iQelines bav~bcen promulgale'.l 
pU/Iua!ll1011 U.S.!;:§ IIO(h)~ga~mum (ee.for5el"icez ; 
cliai"Beabi.C l>y bli!ik,rllp!CY petitj6n p~ I Mve giv~ !be debtor nolia: 
orth~ rriaidJTIUI'l'l amO!mt beftn'o! prer>llrillg My documeni for filing for a. 
debtOr or ~p1ing i!lly Jc:o: frtinllbe dcbJM, as required in thai scctiOik 
Official Fonn 19 is arw:hC<J. 

Printed Name ll!ld title, if any. ofBanknlptey Petition Preparer 

~OciahSc~:urity nultlb~r(lfthc l!Zoknitpc.y }leiition prePI!rel' is not 
fill individual, Stale.1hc: Social S!:curity .DUD)ber of the (i{fiCef, ·.· 

. princiJ>lll; rcsp~iblc ~n. gr pa.rtn~r ofthe b8ltkfuptcy petition 
prcparer;)(Requiled by 11 U.S.C. § II Q.) · · 

Sigoarun: ofBankruplcy f\:titioriPrepa= or officer, pril\llipal ~ponsible 
person,or parrner w!xise Social Security number is provided abOv~. 

Names and Sociai.Security !lumbers of all other individuals who prepared or 
~siS!ei;l in P"'pari~ dti:; doc:u1111:11t WI!= the bankruptcy petiti\ln .prcparer is 
1101 811· individwit 

IC [1]()rc 1Jm1J oO.: pmon prepared lliis doCument, au.,.;h .iulditionw sh~~ 
confonning Ui lhe 2pproprl.t!tl official fonn for each pe!SOn. · 

A barrk"4'IC,.' ~til/ott pnp<D"e":. foil~r.-e I<> comply iii/It I~ provisiom of 
title II and rh£ p.,cJera/ JQ.Id• of Bankrupt<"}' P~edUr>! mq· ne.ru/1 in 
ftn~sorimprisonmr:nrorbozh II U.S.C. §ItO; 18 l!~.C. §IS~. 
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CM!ECF~u.s. Bankruptcy Go\lrt{v3X ~LIVE) -NoticeOfFiling 

-United States Bankruptcy Court 
Central District Of California 

Notice of Bankruptcy Case Filing 

A bartkru:ptcy case • concerning the debtol'(s) listed below was 
filed'under<;:hapter ll ofthe United States Bankruptcy Code, 
entered 011 02lll/2009at 6:06PM and filed on 02/11/2009. 

PaJ)ljilla}.)evelopmertt Company, Inc; 
7tJ 6V~:~.U¢~n A vepue 
YIDi Ngys, CA~il406 
;Tax id: :i·0-0520319·· 
db a 
Executive. Living 

Tnecasewas filed by the debtor's attorney: 

··•·I~oll'l}¢nllef•••····· .. ... •·•............. •· i 
foz~o Constem1tiol1 jBivd Ste J700 
LosA11geles,CA 9'0067 
310-229-1234 

• 

The case was assigned case number 1 :09-bk·11504~MT to Judge Maureen Tighe. 

Page 1 ofl 

Inmostjnstances, the filing of the ba11kryf>tcy case .automatic~lly Stays.c~rtaih coll.ection and .oili.er 
~ction,s·.agaiJ).sttheqfb~oran9.:the debt()~'s.property.~••Undercertain c.ircumstance~.•the stay.·may.be 

· limit~dto30:;days ornot.exis,tatall, aHhough th~debtor canrequestth~.courttoextend or.impose a stay. 
If you attemptto collect a debt or take other action in violation of the Bankruptcy Code, you may be 
penalized. Consult a lawyer to determine your rights in this case. 

lfyou would like to view the bankruptcy petition and other documents filed by the debtor, they are 
(;lvailable at our Internet home page ,-.wwcacb.uscoutts.gov or atthe Cle:tk's Office, 21041 B\lfbank. 
:Btvd .. Woodl.a.· ndHHls, CA9.1367-6603. · ·· · · 
..... - . . . .. 

You ma.y be acreditor.ofthe debtor. If so, you will receive an additional notice from the court setting 
forth important deadlines. · 

Jon D. Ceretto . 
· Clerk, U.S. ·Bankrltptcy 
Court ··· 

PACER Service Center 
Transaction Receipt 

... I · . o2t1212oo9 r5:5t:oi 

··•·•IPA.SER Login:llln0021 · UctientCode: i !14336 •· •·•. ••. . .··· .· 
!Description: .• •IINotice of Filingi[Search Criteria: lll:09•bk~ll504-MTI 
lnmable Pages: Ill llcost: llo.os I 

https://ecf cacb, uscourts;gov/cgi-bin/N oticeOfFilin.g .. P.l ?1 063 8 87 . . . . . 2/12/2009 
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(P;age 10 of 10) 

·PROOF OFSERVICE 
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

.a lam an employee in the County of Los Angeles, State of California. I am over the age of 
•· 18 and am not a party to the within action; my business address is: 10250 Constellation 

Boulevard, Suite 1700, Los Angeles, California 90067. 
. . . 
... . ·· .: . . _:·... ·:.: .·.-.-·:·'. ·>·- -:(:. ,! <<. ·· ... : ::: '.:. 

0. n February.·· ·.12,2009, Iserve.d .... •the. f'oregoiritfdocument(s)Qes.cribed.·as.··· :. : 
. . - - .. . .................... . 

NOTICE OF ·FILING OF PETITION FOR RELIEF UNDER CHAPTER 11 OF THE UNITED 
STATES BANKR.UPTCYCODE, 11 U.S.C. § 101, ET. SEQ., AND AUTOMATIC STAY 

on the interested parties in this action by placing a troe <JOPY thereof enclosed .in a seal~d 
envelope yvith'ipqs!~~e;tlte~eqq llll]y: p~epaJ<l ;in:it~e;· LJrrii~di St~tes·.rn~il a( {.os Angeles, 
califomia,·:addr~§s·ep•as folJo'ws:' · 

l1 Michael F. Lynch, Esq. 
Lewis and Roca LLP 

12 · 3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169.,5996 

15 

16 

20 

24 

25 

26 

27 

28· 

:: .: . ... ·.:.:· .. :.: .... : .. .. . ... ......... .... ... . . 
· ... · ··. ·::· ·:···:·:· ::·: .. :·: . 
. :.·. ·:.·.··.:·· :::·:: :.:·:: ·:· .,· .. ·, ·. ,: .. : ...... 

'""--"~~ (By Mail) 1ca1.ls~<fsuch env~lope :with postage thereon, fully prepaid to be placed .in the 
United States mail. Executed on February 12, 2009 atLosAngeles, California. 

(By Federal Express/Overnight Mail) I caused such envelope to be delivered by Federal 
Express (or Express Maif), next business day delivery to· the offices of those so designated 
on the attached list Execut~.ort·F~bfUWy , ?009, atl.Qs·~geles, Qfl:lifo11li~L 

.(13y Facsimile) I caused said docl.linent to be sent via facsimile to the offices ofthe 
addressees so designated on the attached list. Executed on February --.J 2009, at Los 
Angeles, California. 

--"X""'. _(By E-mail) I caused such envelope to he deliven::dyia email to the offices of those United 
S:t~tesTI'U.stee. Executed onFebnlarylt;2p09. atl,o.s Ang¢1es,.Califomia. 

{By Personat $ervice) Lea used such envelope to be delivered by hand to the offices ofthe . 
addressee so designated on the attached list. Executed on February _, 2009 at Los 
Angeles; California. 

(State) I declare under penalty of petjury under the laws of the State of California that the 
above is true and correct. 

_x_ (FedeiaJ}l declare under penalty ()f petjwy pursuantto the laws of the United States: of 
America that the foregoing is true and cortecg ~ 

~ Johi?Berwick 
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EXHIBIT 4 

EXHIBIT 4 
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,i 

(J\ 
2 

3. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

---·--··. ··--· . -···-·--... -····---·-

COMP 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch~lrlaw.com 
LEWIS AND ROCA LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 385-3373 · 
Facs1mile: (702) 385-9447 

Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

LaSalle Bank National Association as Case No.: /1 C:85lf :;}-<I 
Trustee For The Re~sistered Holders of {I v( 
ML-CFC Commen;tal Mortgage Trust t// J I 
2007-7 Commercial Mortgage Pass- Dept. No.: 
Through Certificat!$ Series 2007-7, by and · 
through Midland Loan Services, Inc., as its · 
Special Servicer, 

Plaintiff, 

vs. 

Ha_gai Rapaport, an individual; and Does I 
to X; and Roe Corporations X to XX, 

Defendants. 

Plaintiff alleges: 

COMPLAINT 

Exempt from Arbitration: Action in Equity 

Parties, Jurisdiction And Venue 

1. Plaintiff is LaSalle Bank National Association as Trustee For The Registered 

Holders ofML-CFC Commercial Mortgage Trust 2007~ 7 Commercial Mortgage Pass

Through Certificates Series 2007-7, by and through Midland Loan Services, Inc., as its 

Special Servicer ("Lender" or "Plaintiff'). 

2. Plaintiff alleges upon infonnation that Hagai Rapaport ("Guarantor") is, and 

at all times relevant to this action was, an individual doing business in Las Vegas, Nevada. 

3. This Court has personal jurisdiction over Guarantor because he is an 

individual who tran:;acted business within Nevada and because he consented to this Court'.s 
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personal jurisdiction over him. 1 

2 4. Venue is proper in the Eighth Judicial District Court because Guarantor 

3 
incurred and contmcted to perform certain obligations in Clark County, which are the 

4 subject of this suit, and because Guarantor consented to this venue as the proper venue for 

5 this dispute.2 

6 5. The true names and capacities,. whether individual, corporate, associate, 

7 trust/trustee or othf:rwise, of defendants named herein as Does I through X and Roe 

8 Corporations X thr.ough XX, are unknown to Plaintiff. Plaintiff shall amend this complaint 

9 to include the true names and capacities Of such Doe and Roe defendants as the same are 

10 ascertained. 

11 General Allegations 

12 6. Palmilla Development Co., Inc. ("Borrower") borrowed $20,150,000.00 with 

l3 interest from Artesia Mortgage Capital Corporation, a Delaware corporation ("Original 

14 Lender") on or about March 28, 2007 (the "Loan"). 

15 7. The Loan is evidenced by, among other things. that certain Fixed Rate Note 

16 dated March 28, 2007, bearing an authorized signature on behalf of the Borrower (the 

17 "Promissory Note"). 

18 8. The Loan was and is secured by that certain c;ommercial Deed of Trust, 

19 Security Agreement, Fixture Filing Financing Statement and Assignment of Leases, Rents, 

20 Income and Profits (as same may have been amended) recorded in the Clark County 

21 Recorders' Office as Document No. 20070330-0002946 ("Deed of Trust"). 

22 

23 

24 

25 

26 

27 

28 

1 (See Limited Recours.e Obligations Guarantee at~ 19 (providing that "Guarantor, in order to induce 
Lender to accept this Guaranty, agrees that all actions or proceedings arising directly, indirectly or 
otherwise in connection with this Guaranty shall be litigated, at Lender's sale election, only in courts having 
a situs within the county and .state where the Property is located, in any jurisdiction in· which Borrower or · 
Guarantor (or any individual or entity comprising Borrower or Guarantor) may reside or hold assets, or in 
anyone or more of the foregoing jurisdictions. Guarantor hereby consents and submits to the jurisdiction of 
any local, state or federal court located therein. Guarantor hereby waives any right it may have to transfer or 
change the venue of any litigation brought against it by Lender on this Guaranty in accordance with this 
paragraph."). 

2 See ;d. 
2 
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9. The Loan was and is further secured by that certain Assignment of Leases, · 

2 
Rents, Income and Profits (as same may have been amended) recorded in the Clark County 

3 
Recorders' Office as Document No. 20070330-0002947 ("Assignment of Rents"). 

4 
10. Original Lender assigned all of its rights and interests in and to the Deed of 

5 
Trust and the Assignment of Rents to the Plaintiff pursuant to that certain Assignment of 

6 (a) Commercial Deed of Trust, Security. Agreement, Fixture Filing Financing Statement 

7 and (b) Assignment Of Leases, Rents, Income and Profits And Assignment of Assignment 

8 of Leases, Rents, Income and Profits recorded in the Clark County Recorders' Office as 

9 Document No. 20080103-0000543 (the "Assignment of Deed of Trust"). 

1 
o 11. The Guarantor personally guaranteed to "unconditionally, irrevocably, jointly 

11 and severally guara.ntee(s) to Lender and to its successors, endorsees and/or assigns the full 

12 and prompt payment when due, by acceleration or otherwise, of all amounts owing by 

13 Borrower to Lende.r under the Loan Documents .... " 

14 12. As dt::tailed more fully in the Deed ofTrust, the real property securing the 

15 Promissory Note and the real property referenced in.the Personal Guarantee (the "Real 

16 Property") is identified by the Clark County Tax Assessor Parcel Nos. 

17 

18 

19 

20 

21 

22 

23 

i. 

ii' 

iii. 

iv. 

v. 

vi. 

vii. 

124-30-311-031; 

124-30-312-014 and 015; 

124-30-312-017 and 0 18; 

124-30-312-025- 169, inclusive; 

124-30-312-171 and 172; 

124-30-312-177; and 

124-30-312-180- 182, inclusive, 

24 more commonly referred to as the Palmilla Townhomes, generally located northeast ofthe 

25 intersection of West Ann Road and North Decatur Boulevard in North Las Vegas. 

26 13. The Real Property is a development containing approximately 157 single-

27 family rental townhomes, each of which is currently generating, or capable of generating, 

28 rental income. 

3 
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1 14. Borrower filed a voluntary petition under Chapter 11 of Title 11 United 

2 States Code, 11 U.S.C. § 101 et seq. (the "Bankruptcy Code") in the United States 

3 Bankruptcy Court for the Central District of California, San Fernando Valley Division, 

4 Case No.: 1:09-bk-11504-MT on February l 1, 2009. 

5 15. The Personal Guarantee provides that the Guarantor shall be and remain 

6 personally liable without exculpation or limitation of liability whatsoever for the entire 

7 amount ofthe indebtedness evidenced by the Note (including all principal, interest, and 

8 other charges) and all other sums due or to become due under the other Loan Documents, 

9 whether at maturity or by acceleration or otherwise, under certain circumstances listed in 

1 o the Personal Guarantee, § § 2(b )(i)-(iv). 

11 16. The Lender is entitled to full recourse against the Guarantor pursuant to § 

12 2(b)(ii) ofthe Personal Guarantee on the grounds that, on information and belief, Guarantor 

13 has been involved in fraud or intentional misrepresentation in connection with the·Real 

14 Property, Loan Documents, or Loan Application. 

15 17. The Lender is entitled to full recourse against the Guarantor pursuant to § 

16 2(b)(iii) ofthe Personal Guarantee on the grounds that, on information and belief, 

17 Guarantor has not satisfied the Stabilized Operating Threshold (as defined in the Reserve 

1 8 Agreement). 

19 18. The Lender is entitled to full recourse against the Guarantor pursuant to § 

20 2(b)(iv) ofthe Personal Guarantee on the grounds that the Real Property has become an 

21 asset in a voluntary bankruptcy or insolvency proceeding commenced by Borrower. 

22 19. As detailed more fully in the Promissory Note and Deed ofTrust, the 

23 Borrower was required to remit monthly payments which included, among other amounts, 

24 a constant $111,530.40 per month, with a final maturity date of April 11, 2018. 

25 20. Borrower is currently in default on its payments to Plaintiff on the Loan, and 

26 currently owes not kss than $669,182.40 in past due principal and interest, $192,04 7.22 in 

27 past due escrow/rese:rve, $34,449.18 in past due late charges, $141,539.24 in past due tax 

28 advance payments, $18,288.00 in past due insurance advance payments, and an additional 

4 
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<' 

-···-·-· ·-·--·-- .. ·--· ·---····-·-·---·-----· --~ 

$332,350.36 in default interest. 

2 
21. In addition, the Promissory Note and the Deed of Trust, together with other· 

3 

4 

5 

6 

7 

8 

Loan Documents, provide for acceleration of the entire unpaid Secured Obligations upon 

the happening of certain events. 

22. Among other provisions, Deed ofTrust § 2.02 (a)(l3) provides "if any Event 

of Default as described in clause (h), (i), U) or (k) of Section 2.01 [ofthe Deed of Trust] 

shall occur, the entire unpaid Secured Obligations shall be automatically due and payable, 

without any further notice, demand or other action by Lender." 

9 23. Multiple events and Events of Default triggering the acceleration clause have 

1 o occurred, and the entire unpaid Secured Obligations is therefore immediately due and 

1 1 payable. 

12 24. The Personal Guarantee requires Guarantor personally cure Borrower's 

13 monetary breaches, including but not limited to all unpaid Secured Obligations, whether 

14 
due in the normal course or by acceleration, which Guarantor has refused and failed to do. 

15 25. The Guarantor is personally liable for Plaintiffs attorneys' fees, costs and 

16 expenses as followH: 

t 7 Guarantor shall be and remain personally liable for ... all court 
costs and attorneys' fees, costs and expenses actually incurred 

18 by Le:nder pursuant to the Note or any other Loan Documents. 

19 26. The Guarantor is unable and/or unwilling to cure the Events of Default 

20 

21 

22 

and/or other breaches, some of which have been summarized hereinabove. 

First Cause of Action3 

(Breach of Contract) 

23 27. The Personal Guaranty and Loan Documents entered. into by Guarantor and 

24 Plaintiff are valid and existing contracts . 

. 25 28. Plaintiff fully performed or was excused from performance of its duties under 

26 the Personal Guaranty and Loan Documents. 

27 

28 3 The allegations of this Complaint are continuous, so that the prior allegations are part of allegations 
supporting each cause ·::>faction. 

5 
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29. The Guarantor has breached the Personal Guarantee, which provides each 

2 
Guarantor shall "unconditionally, irrevocably, jointly and severally guarantee(s) to Lender 

3 
and to its successors, endorsees and/or assigns the full and prompt payment when due, by 

4 acceleration or othe:rwise, of all amounts owing by Borrower to Lender under the Loan 

5 
Documents .... " by refusing and failing to cure the defaults referenced hereinabove. 

6 30. As a direct and proximate result of the beach of the Personal Guaranty and 

7 Loan Documents by Guarantor, Plaintiff has ~een damaged in an amount in excess of 

8 $10,000.00, the exact amount to be determined at trial. 

9 3 1. As a result of Guarantor's actions, Plaintiff has been required to retain the 

1 o services of an attomey to prosecute this claim and is entitled to be compensated for any 

II costs incurred in th'~ prosecution of this action, including without limitation, any and all 

12 costs and reasonable attorney's fees. 

13 Second Cause ofAction 

14 (Contractual nreach of the Implied Covenant of Good Faith and Fair Dealin~) 

15 32. The Personal Guaranty and Loan Documents entered into by Guarantor and 

16 Plaintiff are valid a:nd existing contracts. 

17 33. Guanmtor owed a duty of good faith to Plaintiff in connection the Personal 

18 Guaranty and Loan Documems. 

19 34. Guarantor breached that duty by performing in a manner that is unfaithful to 

20 the purposes of the Personal Guaranty and Loan Documents 

21 35. As a result of Guarantor's actions, Plaintiffhas been required to retain the 

22 services of an attomey to prosecute this claim and is entitled to be compensated for any 

23 costs incurred in th,;: prosecution of this action, including without limitation, any and all 

24 costs and reasonable attorney's fees. 

25 Third Cause of Action 

26 (Accounting) 

27 36. Upon information and belief, Guarantor has misappropriated, wasted, 

28 converted, and otherwise transferred or hypothecated the Rents received from the Property 

6 
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in violation the Loan Documents and Personal Guaranty for personal use. 

2 
37. The full extent of Guarantor's misappropriation ofRents received from the 

3 Property is unknown to Plaintiff. 

4 
38. Upon information and belief, an accounting of Guarantor's personal property, 

5 assets, and accounts is necessary to ascertain the full extent of Rents received from the 

6 Property that have been improperly taken by Guarantor. 

7 39. There is no adequate remedy at law by which to obtain such an accounting, 

8 therefore, Plaintiff requests that the court compel an accounting of all Guarantor's 

9 personal property of any nature whatsoever to ascertain the extent of Plaintiff's damages. 

10 40. As a result of Guarantor's actions, Plaintiff has been required to retain the 

11 services of an attorney to prosecute this claim and is entitled to be compensated for any 

12 costs incurred in th(; prosecution of this action, including without limitation, any and all 

13 costs and reasonabk~ attorney's fees. 

14 

15 

!6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

7 
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Plaintiff requests the following relief: 

2 1. For judgment in Plaintiffs favor and against Guarantor on the Complaint 

3 and all claims for r1!1ief asserted therein; 

4 2. For a~~tual and compensatory damages in excess of$10,000.00, plus interest 

5 
thereon at the contract or statutory rate until paid in full, plus penalties and costs; 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

3. 

4. 

5. 

6. 

For consequential damages in excess of $1 0,000.00; 

For special damages in excess of$10,000.00; 

For an accounting of Guarantor's personal property, assets, and accounts; 

For re:asonable attorneys' fees and costs; and 

7. For such other and further relief as the Court may deem just and proper. 
' '-M-

DATED this .JJ.i. day ofMarch, 2009. 

LEWIS AND ROCA LLP 

~f(~ 

8 
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EXHIBIT 5 

EXHIBIT 5 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

~-- 23 

24 

25 

26 

27 

28 

Lewis and Roc3. LLP 
~~3 Howard Hughes Pkwy., STE 

600 
La& Vcgas,-NevBda 891ii9 

NEOJ 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch~law .com 
LEWIS A D ROCA LLP 
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 385-3373 
Facsimile: (702) 385-9447 

Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Case No. A585424 

Dept. No. VIII 

LaSalle Bank National Association as Trustee 
for the Registered· Holders of ML-CFC 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 
Servicer, 

Plaintiff, 
vs. 

NOTICE OF ENTRY OF 
STIPULATION AND ORDER FOR 
DISMISSAL WlTHOUT 
PREJUDICE 

Hagai Rapaport, an individual; and Does I to 
X; and Roe Corporations X to XX, 

Defendants. 

Please take notice that on the 14th day of July, 2009, a Stipulation and Order for 

Dismissal Without Prejudice was entered in the above-captioned action, a copy of said 

Stipulation and Order is attached hereto. 

DATED this Jttbday of July, 2009. 

LEWIS AND ROCA LLP 

~~Q. 
Nevada Bar No. 8555 
MLynch@lrlaw.com 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 , 

Attorneys for Plaintiff 

-1- 49l09fl.l 



000649

000649

000649 00
06

49

Lewis and Roca LLP 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

;)93 Howard Hughes Pkwy., STB 
600 

~~ v~~a~.__!':!_~~a~!-'- 89169 

CERTIFICATE OF SERVICE 

Pursuant to N.R.C.P. 5(b), I hereby certify that a copy ofthe NOTICE OF ENTRY 

OF STIPULATION AND ORDER FOR DISMISSAL WITHOUT PREJUDICE in 

the above~captioned litigation was made on July 15, 2009 by depositing the same in the 

U.S. Mail, at Las Vegas, Nevada, addressed to the following: 

Brent Larsen, Esq. 
DEANER, DEANER, SCANN, MALAN & LARSEN 

720 S. Fourth Street, #300 
Las Vegas, NV 89101 

Attorney for Defendant 

-2- 492090.1 
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t..oY.ilandRoc.LU' 

2 

3 

4 

S' 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

SAO 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch@lrlaw.com 
LEWIS AND ROCA LLP 
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 385~3373 
Facsimile: (702) 385-9447 

Attorneys for Plaintiff 

f\ tJ:: \) 
JU\. \,t\ \'L 3S ?r\ 'G~ 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

LaSalle Bal)k National Association as Trustee for 
the Registered Holders ofML-CFC Commercial 
Mortgage Pass-Through Certificates Series 2007-
7, by and through Midland ·Loan Services, r nc., as 
its Special Servicer, 

Plaintiff, 
vs. 

Hagai Rapaport, an individual; and Does I to X; 
and Roe Corporations X to XX, 

Defendants. 

Case.No. A585424 

Dept. No. VIII 

STIPULATlON AND ORDER FOR 
DISMISSAL WITHOUT 
PRE.ruDICE 

18 IS HEREBY STIPULATED by and between Plaintiffs LaSalle Bank National 

19 Assoctation as Trustee for the Registered Holders of ML-CFC Commercial Mortgage Pass~ 

20 Through Certificates Series 2007~ 7 and Midland Loan Services, Inc., and Defendant Hagai 

21 Rapaport, by and through their respective counsel, stipulate that aU claims asse.rted in this matter 

22 Ill 

23 

24 Ill 

·.Z-5-

26 Ill 

27 

28 Ill 

;tn Ho.....wd Hu,ehc.a PIO ... y., 5TE 
~uu -1· 

t.u·Vcgu, NcvaJ..; R91li9 
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1 sha.ll be and horeby aro dismlased witl;lout prejudice) with etlcb pEUty to bear bi111 her or its own 

2 attorney's fees and co~ts, 

3 

4 

s 
6 

7 

8 

9 

10 

1l 

12 

13 

14 

1.5 

16 

17 

18 

19 

20 

21 

22 

23 

24· 

2.5 

26 

27 

28 

DATED this _day of July, 2009. 

LEWlS AND ROCA LLP 

MICHAEL F, tYNCB:fiSQ. 
Nevad~ Bar No. 8:SSS 
MLYU£h@lrlaw.com 
3993 Howard Huihcs Parkway 
Suite 600 
Las Vegas, Nevada 89l69-5996 
Telephone: (702) 385-3373 
Facsimile: (702) 385-9447 

Attorneys for Plaintiff 

DATED this /0 day of July, 2009. 

DEANER, DEANE.R, SCANN, MALAN & 

&~ 
Nevad~ Bar No. d84 
720 S. Fourth Street, #300 
Las Vegas, NV 89101 

Attorney for /)iifendant 

,PRDE,R 

IT JS ffEREBY ORDERED that nil cJaim.q asserted in thi~ matter are. hereby ,dismissed 

witho:ut prejudice, with each -party to bear biR, her o.t its own attorney's fee..~ nnd costs. 

.DATED _____ _ 

Respectfully Sub.mitted 
LEWIS AND ROCA LLP 

MICHAEL F. LYNl:H, E"SQ. 
Nevada .Bar No. 8555 
MLv.nch@lrl2!.w.corn 
3993 Howard Hugh~s l'arkw<ty 
Suite 600 
Las Vegas, Ncva.da 89169-5996 
Tole.phone: (702) 385·3373 
Facsuuile: (702) 385-9447 

A ttomey.r for Plaintjfj' 

DISTRICT COURT JUDOE 

'"""'' 
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EXHIBIT 6 

EXHIBIT 6 
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Attorney or Party Name, Address, Telephone & Fax Numbers; and Galifomia Slate Bar Number 

Gary mven Caris (SBN ~88918) 
FOR COURTUSE ONLY 

L(:lsley Anne Hawes (SBN 1.17101) 
McKENNA LONG ~ A.LORIOGE LLP 
444 South Flower Street, 81

h Floor 
Los Angele$; PAS0071 
Telepholj¢:/(213) 688-1 000; Facsimil.e: {213) 24~6330 

0 •· ··Individual appearing without counsel 

X Attorney for Movant 

UNITED STATES BANKRUPTCY COURT 
CENTRAL DISTRICT QFCALif.QRNIA 

FILED & ENTERED 

CLERK u:s. BANKRUPTCY COURT 
Central District o( California 
BY williams DEPUTY CLERK 

PALMILLA DEVELOPMENT COMPANY, INC., a Nevada corporation CASENO.: .1:09-bk-11504 MT 

Debtor(s). DATE: June 29, 2009 
TIME: 10:00 a.m. 
CTRM: 302 
FLOOR: 

: . >: .. 

ORDERGRANTIN$MQTION FOR RELIEF FROM THE AUTOMATIC STAY 
UNDER 11 U.S.C. § 362 (Real Property) 

(MOVANT: U.S. Bank National Association as Successor Trustee for the Registered Holders 
ofML~CFC CommerciaiMortgage Trust 2007-7, Commercial Mortgage Pass-through 

Certificate Series 2007-7, by ahdtmough Midland Loan Services, Inc., as its Special Servicer) 

1. The Moljon was: X Contested· 0 Uncontested 

: ... ·.· ... : 

2. ;The.Motion affectsth~ followingreal.property ("Property"): 

Street Address: See attached page 
Apartment/Suite No.: 
City, State, Zip Code: 

Legaf;deScription or document recording number (including county of recordirg): See attached page 

X See attached page~ 

3. The Motion is granted under: X 1.1 U.S. C. § 362(d)(1) X 11 U.S. C. § 362(d)(2) 0 11 u.s. c.§ 362(d)(3) 
0 11 u.s.c. § 362(d)(4) 

4. As to Movant, its successors, transferees arid assigns ("Movant'), the· stay of 11 U.S;C. § 362(a) is: 
a. X ]"erminat13d as to Debtor($)and Debtor's(S') bcmkruptcy estate. •· · 
b. 0 · Annqlle~ ~etrp~ctiv131y to the date ?tthe .bankruptqy petition filing. 
c; 0 Modifiecjorcondjtjoned as setforthin Exhibit . . . .. to this Order: 

5. X Movant may enforce its remedies to· foreclose upon and obtain possession of the Property in accordance with applicable non
bankruptcy law, butmay not pursue any deficiency claim against the Debtor(s) or property of the estate except by filing a Proof 
of Claim pursuant to 11 u.s.c. § 501. 

Jsnus"f 2009 ·•·· 
LA: 17689794.1 

(This Order is continued on nextpsge) 
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F 4001•10.RP 
Order on Motion for Relief from Stay (Real Property) -PaQe 2 of 7 

In re: Palmiffa Developmen!Company, Inc., a Nevada corporation CHAPTER 11 

7. 

Debtor(s). CASE NUMBER 1 :09-bk-11504 MT 

[] Movant shall not conduct a foreClosure sale before the following;date (specify): 

D th;e stay shall remain in effectsubjectto the terms and conditions setforth in the Adequate ProtectionAttachmentto this 
drder. 

8. [] in chaph3r 13 cases, thetrustee shall not make any further payments on account of Movant's secured claim after entry of this 
Order .. The secured portion of Movant's claim is deemedwithdrawn upon entry of this Order without prejudice to Movant's 
right to file an amended unsecured claim for any deficiency: Abser~t a stipulation. or,order to the contrary, Movant shall return 

·to the trustee any. payments received from the trustee on account of Movant's secured daim after entry ofthis Order. 

9. The ~lillg of the petition was part of a scllemet() delay,· hinder arid defraud crecitol'$ tl1at involved eith~r:' 

0 transferQf all or part owhE!tship of, orOtl'lerintetest in, the Property without the consent of the secured creditor or court 
approval; · 

0 multiple bankruptcy filings affecting the Property. 

If recorded in compliance with• applicable state laws governing notices of interest or liens in the Property, this Order is binding and 
e1f~ctive under 11 U:S;G. § 362( d)4(A) and (B) in ,af'l)' otf')er bankruptcy c:ase purporting to attect tl'je Property filed f'l.otlater than 
tWo(2) y~ars after th~ (jate of entry• ofthiS Order, exc~pttf')at a debt()rin a sUbsequent bankn,Jptcy case, m;:)Y move for relief from 

. this Order based upon changed circumstances ~rfor good cause shown, after notice !:lnd•a hearing. Any federal1 state or lo.cal 
governmental uniqhataccepts notices of intereSts or liens in real property shall accept a certified copy ofthis Orcfer for indexing 

.and recording. . . 

10 .. This Court further. orders as follows: 

d. 

### 

0 

CJ 
0 
0 

Jsnuttry 2009 

LA:t16897!j4.1 

Tbis Order shall be binding and effe.ctiliedespite any conversion of .this bankruptcy case to a case under any other 
chapter ofTitle 11 ofthe United States Code. . , 

The tO-day stay provided by BankrUptcy Rule 4001 ~a)(3) is waived. 

The provisions set forth in the Extraordinary·ReliefAttachment shall· also apply (attach Optional Form F 4001-10-ER). 

See attached continuation page for additional provisions. 

DATED: July 2, 2009 

This form is mandatory by Order of fhci United States Bankruptcy Courtforthe>Central District of California, 

. F 4001·1 0. RP 
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Continuation Page for OrderGranting Motion for Relieffrorn the Automatic Stay. para. 2: 

1be Propf)rtY COJ1Sists of157 ·separate aparttnept units witgtqe follo\Ving street addresses: 
. - - .. . 

' .>ssus.ifJ849:and58S:~/J~uevoJDeon Str.ef\f i 
. ·· , 5820,5825; 5835, ~sso, 58qb and ss65 J:?rutriilla sheet 

58J0,5840 and5870BarbosaDrive · · 
5920 Palrnilla Street# ll and 12 
5925 Palrnilla Street #3, 7, 8, 10 and 11 
594.5 PalmillaStreet #7 ·· 
59i5NuevoLeonStreet#l, 4, 10 and12 
Nort}):!ifiSVf\gas, NY:89031 

F 4001-lO.RP 

This forrrris mandato(y byOrderofthe United Slates Bankruptcy Court for tho Central Di11trii:t of California. 

January 2009 
LA:l7689794.l 

. F 4001-10.RP 
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F 4001 .. 10iRP 
Order on Motion for Relief from Sta 

In re: Pillmilla Development Company, Inc., a Nevada corporation CHAPTER 11 

Deblor(s). CASE NUMBER 1 :09-bk-11504 MT 

The Prqperty islocated in Clark County, Nevada, and is legally described as follows: 

ParceL One (1): 

Lot Seven (7)in Building Three (3) .ofAMENPED PLAT OF PAJ_,MILLA.TOWNHOMES ~ PHAS.lil, as 
sho~.by.I11ap therepfo? file in B~()k llRofJ?lats, Page8,·in theOffic~:oftheCmmty Rec?rd~r o,fClark 
C'?unty,~eva,Qa;i a8 amended by CertificateofAmendment recorded March•1S,2005 in }3opk 20050315 as 
00CUJl1entNo. 02792,•0fficial Records, and by Certificate of Amendment recorded March 16, 2005 in Book 
20050316. as Docwnent No. 04327, .Official Records. 

Parcel.Two (2): 

Lots.Three(3),:Seyen(7), Eight{~), Ten(lO)andElt}ven(ll) i11 Buii?Ing Si~{6); Lots 0f1¢ thiol1gh TwelveXl: 
12)inclU$ive,•inil3uilding:Seven(7);•·Lot~:.one through Twelve (1-12) inclusive,in Building Eight(8); Lots One 
through ~welve (1~12) inclusive, in BuildingNine (9); Lots· One. through Twelve (1-12) inclusive,in Building. 
Ten (1 0); Lots One through Twelve (I -12) inclusive, in Building Eleven (11 ); Lots One through Twelve (1-12) 
inclusive,in Building Twelve (12); Lots One through Twelve (1-12) inclusive, in Building Thirteen (13); Lots 
One thro\lghTwelve (1-12) inclusive, in Building Fourteen (14); Lots One through Twelve (1-12) inclusive, in 
BuildingFifteen(15);Lots One throughTwelve (l-12) il)clusive, in Build(!'lg Sixteen(16); LotsOne through 
Twelv.e(1~14)inclu.sive,ii1,13uildii1K.Seven~een(17);L()ts.Onemrough·J'welve.(l-'l2)incl~ive,in:Building 
Eight~en. (18); Lots One (l); Four. (4), Nine{9), Ten.(lO)aru:l 'f\Velve (}2) in )3uilding Nineteen (19); and Lots 

: Elevt7n(U)andTwelve(l2)in Building Twenty (20}.ofPALI\1ILLATOWNHOMES- P1fASE2asshownby 
· · map ·thereofon file in Book J 15 of Plats, Page 49, in the Office of the County Recorder of Clark County, 

Nevada 

Parcel Three (3): 

,Thenon-e~wlusiveeasementsappurtenant.to:thepror>ertyde~cribedinParcelsOne(l).and.Two(:l)over,across · 
.andforthe use ofthe Priyate Streets, Common Elements and Common Areas as delineat.ed. upon :the. of Plat of 

·• P ALMILLA. TOWNHOMES -PHASE 2, as shoWn by map thereof on file in Book 115 ofPlats, Page 49, in the 
Officeofthe County Recorder of Clark County, Nevada, and upon the Plat ofAMENDEP PLAT OF 
P ALMILLA TOWNHOMES - PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the 
O:ffice of .theCounty Recorder of Clark County, Nevada,; as further set forth,in that certain Declaration of 
Covenants,. Conditions and Restrictions .and Res~rvation of.Easements for Palmilla, recorded December 10, 

.. · .200:3irtB.ook2Q0312IQ .as J)ocuwe·ntN(). 03076, .Offici~:l{ecords~ :and in i\nnexati?n• Amendments thereto 
recordeq;~u@st21,2QQ6in Bo;pk 20060821 as:DocumeritNo. 00l685, recorded S.eptember 6,2006 in Book 
2006090.6as DocumentNo. 00388, and recorded Februat)'7, 2006:in Book20060207 as Document No; 02991, 
and recorded February 27, 2007in Book20070227 as DocwnentNo. 03972, Official Records . 

Ji!f1UBry;20.09 
LA: 176S91?4.1 

. This form is mandatory by Order ofthe l.Jn.ited StatesBankruptcy Cq1.1rtfor the Central Pistri~ ofCalifornia. 
. . . . . . . . F400t-:10.RP 
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F 4001-tO~RP 
···. Order .on Motion for Relief from Stay (Real· PropertY) ~ P1!9_e. 5 of7 ~ 

In re: PalmUla DevelopmeritCompany, lnc.,a Nevada corporation CHAPTER 11 

Debtor(s). CASE NUMBER 1 :09-bk-11504 MT 

CLARIFICATION 

Legal Description of Property 

ParceLOrie (1): 

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF P ALMILLA TOWNHOMES -PHASE 1, as 
shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark 
County,Neyada, as amended by Certificate of Amendment recordedMarch 15,2005 in Book20050315 as 
Document 'No. 02792, Official Records, . and by Certificate of Amendment recorded M.arch 16, 2005 ·in Book 
2005Q?Jq as DocUin.entNo. P4?t'7, Official Re<.;ord~. · · · 

Parcet·Two{2): 

Lots Three (3), Seven (7), Eight(8), Ten (10) and Eleven (11) in Building Six (6); Lots One through Twelve (1-
12) inclusive,in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building Eight (8); Lots One 
throughTwelve (l-12) inclusive, in Building Nine (9); Lots One through Twelve (l-12) incll1Sive, in Buildigg 
Ten (IO);Lo~s0netl1rovg}lTwelve.(l·l2)inclusive,jnBuildingEleYeg.{ll); LotsQn.etbroughT~eiveO.-i2) 
inclus.iv~,in Buil(ling.Twelve (12); Lots PI1etltrough•Twelv~(l~12)inclusiy~,in•8uilding'fhirt~en(l3);Lots 
One. through Tw~lve (l-l2)}1lclusi ve, iqJ3ui}ding Fourteen {14); ·Lots. One through Twel ye (1-12)inclusive, in 
Building Fifteen(l5}; Lots One through Twelve (1-12)inclusive, in Building Sixteen (16); Lots One thrOlrgh 
Twelve{l-l2) inclusive, in BuildingSeventeen (17); Lots One through Twelve (1-12) inclusive, in Building 
Eighteen {18); Lots One (1 ), Four (4), Nine (9), Ten (1 O) and Twelve (12) in Building Nineteen (19); and Lots 
Eleven (11) ana Twelve (12) in Building Twenty {20) of P ALMILLA TOWNHOMES- PHASE2 as shown by 
map thereof on file in Book 115 ofP1ats, Page49, in the Qffice ofthe Coun,ty Recorder ofQl¥kCounty, 
Nevada, · · · · · 

The non-.exclusiye easementsappurtenantto the property described in Parcels One (1) and Two (2) over, across 
and for the use ofthe Private Streets, Common Elements and Common Areas as delineated upon the ofPlatof 
P ALMILLATO\\fNHOMES -PHASE 2, as shown by J11ap thereof?n file in Book 115 of Plats, r~ge 49, in the 
Officeofthe·C()untyRe9onler·ofClarkCounty,.Ne.vaga, and.uponthePlat.of AMENDEDPLA]()F 

··· P AI"MJ:J2LA.TQWNHOM~S :- PliASE 1, as shown by map thereof.on.file in Bookll8 of Plats,· Page 8,. in the 
Office.:ofthe County Rec9rder of Clark County, Nevada, as further setforthinthat certain Declaration of 
Covenants, Conditions and Restrictions and Reservation of Easements for Palmilla, recorded December 10, 
2003in Book20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto 
recorded August2l, 2006 in Book 20060821 as Document No. 003685, recorded September 6, 2006in Book 
20060906 as Document No; .00388; and recorded Febl}lary 7, 2006 in Book20060207 as D?cument No. 02991, 

....•. andrecorded Februruy.27,2007inBook2007()f77as DocurnentNo. 039?2, Official.Re<.;ords, · 

January 2009 
LA: 11689794.1 

This form is mandatory by Order of the United States Bankruptcy Court for the Central District ofCalifornia. 

F 4001-10.RP 
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In re: Palmilla OevelopmentCompany, Inc.; a Nevada corporation 
CHAPTER: 11 

NOTE: When w~ingft1is ~Prm toiil'ldicat~ servic~ .o.fa propo~e(Jb~d~r. p()iNpJJista(Jy'per~on ()[entitY in Cate·gory I. 
Proposed orqe.rs do not generate. an NEF because:only orders:that have been entered a replaced on the CM/ECF·docket 

PROOF OF SERVICE OF DOCUMENT 

I a111 ov~r tl1ei~g~. of11:tand ,not a party to this bankruptcy· ca~·e or aclversary proceeding. My business address is: 444 
South; Flower Street; 8th Floor, Los Arlgeles, CA 90011 ; · · · · · ·•· 

... . .. .. ' 

'I\ ~rqe ~rid .correct copy otthe foregoing :aocllrrientdescribed ORDER GRANTING' fv10TIONFOR REU~F FROM THE 
Al.JTPf'JIATIC STAY UNDER H U.s,c. § 362.(Rea1Property) will be served or was served (a) on thejudge in chambers in 
the form and manner required by LBR5005-2(d); and (b) in the manner indicated below: 

I. TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FlUNG (''NEF,.l- Pursuant to controlling General 
Order(s) and Local Bankruptcy Rule(s)("LBR"), th~ foregoing documentwill be served by the court via NEF and hyperlink 
to the document. On Juoe 2P .2ooel checked the CMIECF docket for this bankruptcy case or ~dversary proceeding .and 
d~termin~d that the following person(s) are on th~ El~ctr9nic;,,NJ~U 1\Jo,ti<;f;! ~~~tto,ret;f;!iYe NpJ= f[alls.ITii!)sic:m. at,1f:l~ ~ml'iil .... · 
~ddress(es),indi,c:;ated p~Jc:>w: ··• · · · ·· · ·· · · · · · · · ·· · · · · · · · · · · ···· 

:. :' ~-> .· ··:<. .. ·.,.: , .. :. ', .. :' 

Ron Benc:l.erS:rb@lnbrb.~om 
Katherine Bunker...;. kate.bunker@usdoj;gov 
Anthony A. Friedman - aaf@lnbrb,com · 
United States Trustee (SV)- ustpregion16.wh.ecf@usdoj.gov 

D Service inform(ltion continued on·attached.page 

II •.. !;EftV.E6;8y U.S. M~ILOR·()\fEFt~IGHTMAILCil1dicate methodfore~chpersonor entitv served): 
On,June'291 2o~9J serv~dthe.:foll()~ing•person(s) and/or entitY(ies) at th~ la~tlc:rlo\Nn ~ddr~s!!_;,(e.s)Jn.thi!; b~nktyptcy case.or 
adVersa r)i proceeding by pl~c;iqg ·1'1 true and correct copy thereof in a se~l ed envelope in 'ttl e United· States Mt~U ,Jirst class, 
postage prepaid, and/orwith an overnight mail service addressed as follows. Listing the judge here constitutes a · 
declaration that mailing to the judge will be completed no later than 24 hours after the document is filed. 

Palinilla DevelopmentCompany, Inc. (Debtor) 
71t6 Valjean Avenue 
\fanNuys, CA 9.1406 

[l :~~~ice information continued on attached page 

Ill. SERVED BY PERSONAL DELIVERY, FACSIMILE TRANSMISSION OR EMAIL (indicate method for each person or 
entitY sef'led): Pursuantto FRCiv.P. 5 and/or controlling LBR, on · · I served the following · 
person(s)and/orentity(ies) by personal delivery; or (for those who consented in writing to such service method), by 
facsimile•transmission and/or email•as follows. Usting the judge here constitutes a declaration that personal delivery on 
thejudge:~ completed no later than 24 hours atter.the qoqurn~nt is file'd., . . . 

• :. , , .·.. ... . .. • . . : : •. •. •· ·····•·• • .. . . .. · .. · ... . .. . • · ..... ,· . , . , ( • • Cl.:Service information. continued on ,~ttachedipage 
I declare'iund~r pem:.lty of perjury under the laws of the United State~ of America that tlie foreg()ingjs true and .correct · 

June 2Ek2009 
Date 

J.anuary 200'9 
LA; 17689794.1 

Pamela.A. Coates lsi Pamela A Coates 
Type Name Signature 
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Debt or(s). CASE NUMBER: 1 :09-bk-11504 MT 

.. . . . . . NOTETO USERS OFTHISgORM: 
1) Attach this. f()rm to the last page of a propose.dOrder or ~udgment.JDo. not~.~~ as a sep~rate doc.ument 
2) Ttje title. ofthejudg!11ehtor order and all ~eNiCe infprmatiOt'l m.ust be fiJI~d in.by me. party lodging •the Ofcjer; 
~) Cat~gRry I •. b~lpw: ·The .I:Jnited·St!:ltes truSJ:£le .~nd case.trystee (ifany)will always be in tiJis categpry. 
4) CfiJt:etjory 1.1 •• below: gis~pt-JLY acj.dresse~ fc:)rdebtor:(afidattorn;ey); movant( or .attorn~y) and person/cmtity.(ot attor'neyrwho filed an 

· opposltionto tt)~Jequest~d.relieJ. DO NOT listen address if person/entity is listed in category I. 

NOTICE OF ENTERED ORDER AND SERVICE LIST 

. Notice is given by the court thata judgment or order entitled(specity) QRDf:R GRANTING M()TIQNFOR.RE;LIEF. F;ROM 
TI-lE::· ~UTQMATIC ST~Y UN[)E::Rt 1· U:S.C~ • §:~62 (Real: Property) \'\faS et'l~er~d on th~ date indicated ,as 11 Enter~.d"i9n the 

·· fir~tpage ol.this jud~!Tlent c)r order and will be t;;erved in tiJ.Ia mann~r indicated. below:· ·•• · 

I. SERVED~ BY THE COURT VIA NOTICE OF ELECTRONIC FILING ("NEF'') - Pursuant to controlling General Order(s) 
andLocaCaankrilptcy Rule(s), the foregoing document was served on the following person(s) by the court via NEF and 
hyperlinkt() the judgment or order. As of June 29. 2009, the following person(s) are currently on the Electronic MaiiNotice 
Ust for thi!;. bankruptcy. case or adversary proceeding to receive N.EF transmission at the ernail address(es) indicated 
~~ . . .· . 

RopBender c- rb@lhbrb:cqffi .· 
•· Kalt)erinel3unker .:.kate,bunker@~.s(:joj.gov 
Gary Owen Caris-'- gcaris~mckennalong;com 
Anthony A. Friedman - aaf@lnbrb~com 
Lesley Anne Hawes- lhawes@lllckennalong.com 
pnited St~tes Trustee (SV)- ustpregion16.wh.ecf@usdoj.gov 

n Se[\/ice inforrnation ... continued on attached page 

II.~ SERVED ;av THE CoORl' VIA U.S.MAIL: A copy ofthi~ .notice ~n~· ~: true:. copy. ofthisjudgrnent.or qrderwas .• sent:by 
l,,nit~d(State.sMail, first classr postc!geprepaid,to. tl'le folloWing,persqn(s) ahdfor entit}i(ies) at the. adWess(es) indicated 
•below:· · · · · 

PaiiTlilla Developmei1tCompany, Inc. (Debtor) 
71 16Valjean Avenue 
Van Nuys; CA 91406 

D •' Seryiqe information continue(!· 6n · attac:h~d page; 

II'. :To•sESERVEDBV:THE LODGIN(J PARyy:.Wrthin.72 hoursafter··receipt ota.copy.ofthis:judg~entor ~rderwhich 
bears· an "Entered'' stamp,JIJe party lodgi~g the judgment or order will serve a complete copy bearing an "Entered'' stamp 
by U:S. Mail, overnight mail, fa~imile transmission or email and file a proof of service of the entered order on the 
following person(s) and/or entity(ies) at the address(es), facsimile transmission number(s), and/or email address(es) 
indicated below: 

0· Service infoqnation.cpntinued on attached pi;fge 

This form is manda~ory. It has been approved for use'by the United States Bankruptcy Court for the Central District of California, 

Jsnusry 2009 

LA: 17689794: I 

F 4001-10.RP 
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EXHIBIT 7 

EXHIBIT 7 
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:.... · .... 

d~se 1 :09.:.bk~tl5Q4'"MT boc 89 Filed 11/17109 Entered 11117/09 13:47:52 Desc 
Main Document Page 1 of 5 · · 

FE'l]ER. (;.<A"NDERS()N .. . 
U1~]tf'ED.$'].1!\T~~;,TIJUSTJ!11!1' 
.lebhifer I...:ijr~\Jil,J:lQ.t'No.J~O.Q32 
Assistant United States Trustee· .. 
Katherine,G. Bunker, Bar No~,240593 
Triat Attorney for the United States Trustee 
OFFICE OF THE UNITED STATES TRUSTEE 
21051 Warner Center Lane, Suite. H 5 

\Vo?:dland Hills, Catifonlia 91367 .. • , .... ·· •. , ..... · .·.·•••···· . 
'J'el~phone: (&J:~) 61 Ort:376;Facsirnile:, (~I:8)71.6d576 
Em~!: j~nnifer.l. braun@usdoj ;gov; kate.bunker@\Jsdoj. gov 

UNITED STATES BANKRUPTCY COURT 

CENTRALDISTRICT OF CALIFORNIA 

,. . . . 

PALMILLA DEVELOPMENT 

COMPANY,INC., 

J Case :No, :sM'o9'7H5<>4MT 

~ Chapter 11 

) ORDER DISMISSING CASE 
) 
) 
) 
) 
) 

Date: October 26, 2009 
Time: 10:00 am. 
cnrn: 302 

:.·· .. . : ·. .· ·. ... . ": ": ...... . .. :.:. . 

PalrhillaDevelopment Company, ltic. (''Debtor"}filed a volUntary p~tition urlder 

Chapter 11 on February 11,2009. On October 26, 2009, the Court held a continued status and 

case management conference. Based on the Debtor's failure to prosecute the case and an 

absence of a reasonable likelihood of rehabilitatiQn; 
.· . . . :. · ... 

IT IS JIEREBY 0 RDERpD thatthe. Debtor·sch~ptet:' 11 c~,e isdi strli$Sed{or failq~: t6 
21 . prosecute. 

22 IT IS FURTHER ORDERED that the U.S. Trustee is granted a judgment in the amount 

23 of$1,3Q0,00 with applicable interest for quarterly fees. 

### 

26 

27 

DATED: November 17, 2009 

-1-
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1 

2 

3 

6 

7 

C;:~se 1 :09-bk-11504-MT Doc 89 Filed 11/17/09 Entered, 11/17/0913:47:52 Desc 
Main .Doci.Jmertt .·Rage 2 dH5 · · 

PROOF OF SERVICE OF DOCUMENT 

I am over the a:ge of 18 and not a party to this bankruptcy case or adversary proceeding. My business 
address. is: 21051 Warner Center Lane, Suite US, Woodland Hills, CA 91367 

Th~fore~pin,g do91,lffient. ~titled ORJ)ER niSM;ISSIN.Q .. (;ASI)Will be s~tved or Wa§ serve.Q •.. 
(at,lO.tl1bejudgeittJ;bam~~~inthefotJnand'11JaJmer:requiredbyLBR50()5·2(d);.apd (b)in,the 
ntailfier in,Qicated ~elow: ·· · ·• ···· ... . , · · · · ·· ·· .· · · · · ·· · ,. .· / 

I. TO DESERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING ("NEF")
Pursuant to controlling deneralOrder(s) and LocalBankruptcy Rule(s) ("LBR"), the foregoing document 
will be served>by the court via NEF and hyperlink to the document. On N/A, I checked the CM/ECF 
docket for this bankruptcy case or adversary proceeding and determined tlmt the following p(;rson(s) are 

.. on the Ele.ctronic Mail Notice List to receive NEF transmission at the e1nail addtess(es) indicated below: 8 . .• . . . ... . . .• . . . . . . . • .•. . . . . .•• . . .•..• ·.·.. .•. . •.. . . . .. •. . . ... 

9 

10 

11 

12 

D .. Service information> cmttinued Oil attached• page 

It SERVED BY U.S. MAIL OR OVERNIGHT MAIL( indicate method for each person or entity 
served): 
On November 17; 2009, I served the following person(s) and/or entity(ies) at the last knovvn address(es) 
in this b~kruptcy case or adversary proceeding by placing a true ang correct copy thereof in a sealed 
envelope in the,United States M~il, first class, PpSf<lge prep~id, and/or with 8l1 overni~ll{IUail ~eryice 
~<I dressed asf~llows~ Listing theJudge.· h~re conStitutes a declaration that mailing to thejUdge will be .... 
completed no/iller than 24houts after the document is filed. · · · 

!ZI Service information continued on attached page 

Ill. SERVED BY PERSONAL DELIVERY, FACSIMILE TRANSMISSION OR EMAIL (indicate 
method for each person or entity served): Pursuant to F.Rqtv;P .5 and/or contrOlling LBR, on November 
1 7, ze>o9, l served the following person(s) and/or eJ1tity(i,es) by personal gelivery, or ([or th()se who . .·· 
conSel)tedin writing to su9h se:rvic.e metll:l)(i), by•Jacsi:mile.transmission and/or emaif'as follows. Listing 
thejuqge here col?.stitutesa declaration•tf!Citpersonal delivery.on thejudg¢will be completed no later 
:thaiz74horirsaftet the documenUsjiled. 

19 The Honorable M~ Tighe, 

20 

21 

22 

23 

24 

25 

28 

2104lBurbank Boulevard, Woodland Hills, CA (bin inside of the lobby) 

D Service information continued on attached page 
. . .. 

. Ldecl~e under penalty of perjury lUlderihe lavvs bf th~·UnitedState~ bfAmerica that:fue foi-egoing isitrue 
andcorrect. .· · · · 

November 17,2009 
Date 

Gabriel A. Rodriguez 
Type Name 

Is! Gabriel A. Rodriguez 
Signature 
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Case 1 :09'-bk-11504--MT Doc 89 Filed 11/17/09 Entered 11/17/09 13:47:52 Desc 
Main Document Page 3 of 5 

SE]IVI(;ELIST'FORORDER 

2 SERVED BYU.S.MAU. 
3 

4 Pahnilla Development Company, Inc. 
7116 ValjeanAvenue 

s y~IlNl.JYs, CA91406. 

6 

7 

8 

9 

16 

17 

20 

21 

25 

26 

27 
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Case 1:09-bk-11504'-MT Doc89 Filed 11117/09 Entered 11/17/0913:47:52 Desc 
Main Document Page 4 of5 

NOTICE OF ENTERED ORDER AND SERVICE LIST 
1 

2 ~otic,e is given by the· court that ajudwent or order entitled QRDERDlSJ\fiSSING CASE, ~as 
e11*red on th~td~tein4icated a!l l!Entered" on t]:)e first,page oft]:) is judgrl'te11t or order !llld will be, setyecl in 

3 the manner indicated below: · · ·.. ·· · 

4 

5 

6 

8 

9 

10 

l1 

13 

14 

. 15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

l SERVED BY THE COURT VIA NOTICE OF ELECTRONICFILING ("NEF") - Pursu!lllt to 
controlling General Order(s) !llld Local Bankruptcy Rule(s), the foregoing document was served on the 
following person(s) by the court via NEF and hyperlink to the judwent or order. As of November 17, 
2005); the following person(s) are currently on the Electronic MailNotice List for this bankruptcy case or 
adver~ proceeding to receive }.lEF transmission atthe email acidress( es) indicated below. · · 

I8J Service infontlation,continued on attached page 

II. SERVED.BY THE COURT VIA U.S. MAIL: A copy of this notice and a true copy of this 
judgment or order was sent by US. Mail to the following person(s) and/or entity(ies) at the address(es) 
indicated below: 

~ Servi.ce int'ontlation: continued on attached page,,' 
.... ... ..... . . . . . . .. . 

Ut.Th;~E SERVED BY THE LODGING PARTY: Within 72 hours after receipt of a copy of this 
judgment or order which bears an "Entered" starilp, the party lodging the judgment or order will senie a 
complete copy bearing an "Entered" stamp by U.S. Mail, overnight mail, facsimile transmission or email 
and file a proofof service of the entered order on the following person(s) and/or entity(ies) at the 
address(es), facsimile transmission number(s) and/or email address(es) indicated below: 

D Service inforlilatiort continued on 'attacheq page 

-4-
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1 

2 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Case 1:09~bk~11504~MT Doc89 Filed 11/17/09 Entered 11117/0913:47:52 Desc 
Main Document Page 5:of 5 

SERVICE LIST FOR ENTERED ORDER 

• Ron Bender rb@lrtbrb.com 
• Katherine Bunker kate. bunker@usdoj ,gov 
• Gary 0 Caris gcaris@mcktmnalong.com, 

pcoates@mckennalong.com 
• Anthony A Friedman a.af@lnbrb.com 
• Lesley A Hawes.· Ihl:l,wes@rt1.ckennalortg.corn, · 

: pcoat~s@mck~nnalong,corn · 

BY THE U.S. MAIL 

Palmilla Development Company, Inc. 
7116 Valj ean Avenue 
V~Nuys, CA91406 
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Coates, Pamela 

From: cmecfhelpdt:!Sk@cacb,uscourts: gov 

$&nt: · TIJ~sday, Nbvember 1/7, 20091 :48 PM 
. . 

To: CourtrT!ail@cacl:);uscourts.gov 

Subject: 1 :09"-bk-11504-MTOrder Dismissing Case 

***NOTE TO PUBLIC ACCESS USERS*** Judicial' Conference of the United States policy permits attorneys 
of record and parties in a case (including pro se litig;tnts) to receiye one free electroni(! co(Jy o~ all gocu~nents 

•·· filed electronically, •if·receipt is. required ibY law ()r di~ected by: the ~I e .... PA,CERa()cess fees apply to aU other 
users. To 3void later (!l,larges, download a copy of each document during this fi.rst viewing. However, if the 
referenc.ed documentis a transcript, the free copy and 30-pagelimit do not apply. 

U.S. Bankruptcy Court 

Central District OfCaliforn.ia 
. . 

Notice ofElectroriic Filing • 

The following transaction was received from Williams, Jewell entered on 11/17/2009 at 1:47PM PST and filed on 
11/17/2009 
Case Name: Palmilla Development Company, Inc. 
Case Number: l:P9-bk-l1504:MI 
:l)()cumel1t Number: .89. 

Docket Text: 
Order Dismissing Case-' Debtor Dismissed. Signed on 11/17/2009. (Williams, Jewell) 

The following document(s) are associated with this transaction: 

D.ocumentdescriJ)tion:Main [)ocumel)t .... . · .. · ..... . . . . . . . . .•.·. .·· .. · .. .•..• . .•.. . ··•· .. .... ··• ••• 
Orjginal filename:V :\Ciao\CC_Orders\M'I\Order_,. F or~Entry-"-l_09-41504~hk ~ Doc#_1 ~williams_ Id#2l049.pdf 

Electronic document Stamp: 
[STAMP bkecfStamp_lD=ll06918562 [Date=11/l7/2009] [FileNumber=29785871 
-0~ [l806c8d116el20ccbe0dd790d978c7723dc9fa4fa7afb9de3e 1bcf916ea7a1506 
95c667600ed543blb9~2l4c3e4b0a73b04d9d78a7dbe2b76dld6hb27f33da7c~] 

1:09-bk-11504-oMT Notice will•be electronically mailed to: 

Ron Benderon behalfofDebtor Palmilla Development Company, Inc. 
rb@lnbrh.com 

KatherineB unker on behalf of U.S. Trustee United States Trustee (SV) 
kate.bunker@usdoj.g()v 

Gary 0 Caris oil behalf of Creditor Lasalle Bank National AssoCiation 
gcaris@mckennalong.com, pcoates@mckennalong;com 

11/17/2009 
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,.·Ailthony:AFfiedn;ian on behalfof:Debtor Palmilla Development Company, Iric. 
aaf@lnqrb.corn 

Lesley AHawes on behalf of Creditor Lasalle Bank National Association 
lhawes@mckennalong.com~.pcoates@rnckennalong.corn 

United.States Trustee (SV) 
ustpregiortl6.wh;ecf@usdoj;gov 

1:09:-bk-Jl504-MT Notice,will not be electronically mailed to: 

ll/17/2009 

Page 2 of2 
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1 ANS 
BRENT LARSEN, ESQ. 

2 Nevada Bar No. 001184 
DEANER, MALAN, LARSEN & CIULLA 

3 720 S. Fourth Street, #300 
Las Vegas, Nevada 89101 

4 (702) 382-6911 
Attorney for Defendant 

5 

6 

7 

8 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

U.S. Bank National Association as Trustee 
9 for The Registered Holders of ML-CFC 

Commercial Mortgage Trust 2007-7 
10 Commercial Mortgage Pass-Through 

~ Certificates Series 2007-7, by and through 
~ ~ 11 Midland Loan Services, Inc., as its Special 
o ~ Servicer, ..... "' 
~ 8 ~ 12 
0\) ..,., 0 

Z ~..-i.t:> Plaintiff, 
·s 8 ~ 13 

~ ~ g;; '§ 
~ ... "''" v. 
~ ~ -g ~ 14 
......1 "' ?:; fi< 

~ tl z :::: z ::l ""' ~oa'f15 
......1~>~ 
~] 3 w 16 
~o ~ 

~ ~ j 17 

~ ! 

Palmilla Development Co., Inc., a Nevada 
coryoration; Hagai Rapaport, an 
individual; Does I to X; and Roe 
Corporations X to XX, 

Defendants. 

Case No.: 

Dept. No.: 

Electronically Filed 
08/19/2011 04:50:36 PM 

CLERK OF THE COURT 

09-A-595321-C 

XX 

Q 18 
DEFENDANTS' ANSWER TO SECOND AMENDED COMPLAINT 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

COME NOW the Defendants, P ALMILLA DEVELOPMENT CO., INC. and HAGAI 

RAPAPORT, by and through their attorney, BRENT LARSEN, ESQ., of the law firm of 

DEANER, MALAN, LARSEN & CIULLA, and hereby answer Plaintiffs Second Amended 

Complaint. 

Parties, Jurisdiction and Venue 

1. Answering Paragraphs 1 and 6 of Plaintiffs Second Amended Complaint, 

Defendants are without information or knowledge sufficient to form a belief as to the 

allegations contained therein, and therefore deny same. 

Ill 
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1 2. Answering Paragraphs 2, 3, 4 and 5 of Plaintiffs Second Amended Complaint, 

2 Defendants admit each and every allegation contained therein. 

3 

4 3. 

General Allegations 

Answering Paragraphs 7, 8, 10, 11, 38 and 40 of Plaintiffs Second Amended 

5 Complaint, Defendants admit each and every allegation contained therein. 

6 4. Answering Paragraphs 9, 12, 13, 14, 15, 19, 21, 23, 24, 25, 28, 29, 39, 41, 44 

7 and 45 of Plaintiffs Second Amended Complaint, Defendants are without information or 

8 knowledge sufficient to form a belief as to the allegations contained therein, and therefore 

9 deny same. 

10 5. Answering Paragraph 16 of Plaintiffs Second Amended Complaint, 

g ~ 11 Defendants admit each and every allegation contained therein except they deny that Parcel 

..... '"" ~ g §- 12 No. 124-30-312-022 was included as a parcel of real property securing the Promissory Note. 

z .~ 8 t> 13 
P-la~~ 
Vl ..: <X> El 

Answering Paragraph 17 of Plaintiffs Second Amended Complaint, 6. 
~ :H ~ ·~ 

j Jl 1 ~ 14 Defendants admit that the Real Property is a development containing approximately 157 
~ 1l z :::: 
~ 5 ~ ~ 15 single-family rental townhomes. As to the remaining allegations contained in Paragraph 17, 
...:l~>~ 
~ ] J W 16 Defendants deny such allegations because some of the townhomes were sold prior to the 

~ 0 ~ 

~ N <1.> 

~ ~ ! 17 filing of the Complaint. 

Q 18 7. Answering Paragraph 18 of Plaintiffs Second Amended Complaint, 

19 Defendants admit that the Borrower filed a voluntary petition under Chapter 11 in the United 

20 Stated Bankruptcy Court for the Central District of California, San Fernando Valley 

21 Division, Case No. 1:09-BK-11504-mt ON February 11,2009. Defendants are without 

22 information or knowledge sufficient to form a belief as to whether the case was dismissed 

23 without discharge on November 17, 2009. 

24 8. Answering Paragraphs 20, 22, 26, 27, 31, 32, 33, 34, 35, 36, 37, 42 and 43 of 

25 Plaintiffs Second Amended Complaint, such paragraphs allege statements of law rather than 

26 statements of facts, and accordingly no answer is required to statements of law, particularly 

27 because these Defendants affirmatively state that such allegations of law are incomplete and 

28 fail to take into account how statutory provisions may alter contractual obligations, and such 

-2-
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1 allegations of law fail to include other facts and circumstances which would very well result 

2 in modification of such allegations of law because there are other considerations to be taken 

3 into account. Therefore, to the extent that such paragraphs have not been denied, they are 

4 expressly denied herein as incomplete and/or unenforceable allegations of law and the 

5 current status of any contracts. Moreover, such statements of law are also moot in that such 

6 paragraphs assume that there is a basis to appoint a receiver in this case when a receiver has 

7 already been appointed and discharged. 

8 9. Answering Paragraph 30 of Plaintiff's Complaint, Defendants deny each and 

9 every allegation contained therein. 

10 First Cause of Action 

......1 ;:;:; 11 (Breach of Contract-- Borrower) 2 ~ 
~ g ~ 12 10. Answering Paragraphs 46, 49, 50 and 53 of Plaintiff's Second Amended 

~ j ~ ~ 13 Complaint, such paragraphs allege statements of law rather than statements of facts, and 
Vl..;- 00 8 
~ "' "'·~ 

<t1 ~ l ~ 14 accordingly no answer is required to statements of law, particularly because these Defendants 
...... ..<:: z . 

... ~ ~ 

~ 6 11 ~ 15 affirmatively state that such allegations of law are incomplete and fail to take into account 
......1~>~ 
~ ] 3 W 16 how statutory provisions may alter contractual obligations, and such allegations of law fail to 
~a ~ 

Z~ ~ j 17 include other facts and circumstances which would very well result in modifications of such 
2< 

~ ~ Q 18 allegations of law because there are other considerations to be taken into account. Therefore, 

19 to the extent that such paragraphs have not been denied, they are expressly denied herein as 

20 incomplete and/or unenforceable allegations oflaw and the current status of any contracts. 

21 Moreover, such statements of law are also moot in that such paragraphs assume that there is a 

22 basis to appoint a receiver in this case when a receiver has already been appointed and 

23 discharged. 

24 11. Answering Paragraphs 47, 48, 51 and 52 ofPlaintiff's Complaint, Defendants 

25 are without information or knowledge sufficient to form a belief as to the allegations 

26 contained therein, and therefore deny same. 

27 I I I 

28 I I I 

-3-
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1 

2 

3 12. 

Second Cause of Action 

(Breach of Contract-- Guarantor) 

Answering Paragraphs 54, 57, 58, 60 and 61 of Plaintiffs Second Amended 

4 Complaint, such paragraphs allege statements of law rather than statements of facts, and 

5 accordingly no answer is required to statements of law, particularly because these Defendants 

6 affirmatively state that such allegations of law are incomplete and fail to take into account 

7 how statutory provisions may alter contractual obligations, and such allegations of law fail to 

8 include other facts and circumstances which would very well result in modifications of such 

9 allegations of law because there are other considerations to be taken into account. Therefore, 

1 0 to the extent that such paragraphs have not been denied, they are expressly denied herein as 

g ~ 11 incomplete and/or unenforceable allegations of law and the current status of any contracts. 

....... '"" 
::; 8 ~ 12 Moreover, such statements of law are also moot in that such paragraphs assume that there is a 
OQ ...., 0 

z -~ § : 13 
JLI<n"':-::: 
(/) .... 00 s basis to appoint a receiver in this case when a receiver has already been appointed and 
p::; a:l ~ ·;;: 
-< c ~ ~ 14 discharged . .......1"' ~f!' 

~ -B z :::: 
z ::> "'"' 15 -< 0 b'h '\' 13. Answering Paragraphs 55, 56 and 59 of Plaintiffs Complaint, Defendants deny 
.......1~>~ 
~ ] 3 R 16 each and every allegation contained therein. 

~ 0 ~ 

~ N <U 

ILl " § 17 
~ fr 

14. Answering Paragraph 62 of Plaintiffs Complaint, Defendants are without 

~ ~ 18 information or knowledge sufficient to form a belief as to the allegations contained therein, 

19 and therefore deny same. 

20 

21 

22 15. 

Third Cause of Action 

(Accounting-- Borrower and Guarantor) 

Answering Paragraphs 63, 64 and 65 of Plaintiffs Complaint, Defendants are 

23 without information or knowledge sufficient to form a belief as to the allegations contained 

24 therein, and therefore deny same. 

25 16. Answering Paragraphs 66 and 67 of Plaintiffs Complaint, Defendants deny 

26 each and every allegation contained therein. 

27 I I I 

28 I I I 

-4-
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1 FIRST AFFIRMATIVE DEFENSE 

2 Plaintiff's Second Amended Complaint fails to state a claim against these answering 

3 Defendants upon which relief can be granted. 

4 SECOND AFFIRMATIVE DEFENSE 

5 By Plaintiff's own volition it chose to avoid a foreclosure sale. A foreclosure sale is a 

6 condition precedent to obtaining a deficiency judgment under Nevada statute. Therefore, the 

7 Plaintiff is not eligible to recover a deficiency judgment. 

8 THIRD AFFIRMATIVE DEFENSE 

9 Plaintiff's Second Amended Complaint references a sale that was confirmed on 

10 March 18, 2010, and yet the Plaintiff waited more than six months after that date to file an 

g ~ 11 application for a deficiency judgment or to file its Second Amended Complaint. As such, the 
....... '-0 

~ ~ ~ 12 Plaintiff's claims are barred by the statute of limitations as codified in Nevada Statutes. 

z .~ 8 -b- 13 
P-1~~~ FOURTH AFFIRMATIVE DEFENSE 
C/l..rooS 

~ ~ i ·~ 14 
......1 Vi ~ fi< Plaintiff's Second Amended Complaint should be dismissed because it failed to serve 

~ "B z :::: 
~ g ~ ~ 15 its First Amended Complaint on Hagai Rapaport in a timely manner. Hagai Rapaport was 

, ~ v ~ 
>-~..<:::>...., 

~ ] 3 ~ 16 named as a Defendant in this case for the first time on November 24, 2010, and the Plaintiff 
~ 0 ~ 

~ N V z; " 1 17 failed to accomplish that service of process within 120 days thereafter, as required by Nevada 
-< ~ 
~ ~ 18 Rules of Civil Procedure. Moreover, the ex parte orders that the Plaintiff obtained for an 

19 extension of time for such service are invalid because there was no basis to seek an ex parte 

20 order under circumstances where Mr. Larsen was attorney of record in the case, and Plaintiff 

21 sought such orders without any service on Mr. Larsen, and the Plaintiff also failed to make 

22 any inquiry to Mr. Larsen as to whether he would accept service on behalf ofHagai 

23 Rapaport, or whether Mr. Larsen could provide an address for Hagai Rapaport as expressly 

24 provided for in Nevada Supreme Court decisions. 

25 FIFTH AFFIRMATIVE DEFENSE 

26 Plaintiff's Second Amended Complaint has not shown that it is in ownership and 

27 possession of the promissory note it is suing upon or that it is the true and lawful owner of 

28 the claims set forth in the Second Amended Complaint. 

-5-
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1 SIXTH AFFIRMATIVE DEFENSE 

2 The filing of the First Amended Complaint was an improper filing because it 

3 named LaSalle Bank as the Plaintiff when according to the allegations in the Second 

4 Amended Complaint, LaSalle Bank had no interest or ownership of the claims asserted int 

5 his action. Plaintiffs Second Amended Complaint is an improper filing because the Plaintiff 

6 only had the right to amend the Complaint once as a matter of course that occurred when it 

7 filed the First Amended Complaint. The filing of the Second Amended Complaint required 

8 leave of Court, and the Plaintiff has not yet obtained leave of Court for the filing of the 

9 Second Amended Complaint. 

10 SEVENTH AFFIRMATIVE DEFENSE 

g ~ 11 Plaintiffs Second Amended Complaint fails to disclose how much the Plaintiff or its 
1-1 '-0 

~ g §- 12 predecessor in interest paid for the alleged assignment it basis its claim on, and the amount of 

z .~ 8 t> 13 
P-1~0::~ any recovery Plaintiff could obtain, even if it could get past the aforementioned affirmative 
C/l._rooS 
~ ~-a·;;; 

j J:l ~ ~ 14 defenses. In all events, Plaintiffs recovery would be limited to how much the Plaintiff paid 
~ -E z ;::: 
~ 5 ~ ~ 15 for the purchase of the promissory note, in accordance with statutory definitions of 
...:l~~~ 
~ ] ,j W 16 indebtedness. 
~ 0 ~ 

~ ~ v 

JJ-1 1 17 
~ ~ 
~ ~ 18 

EIGHTH AFFIRMATIVE DEFENSE 

Plaintiff is estopped from asserting the claims in its Second Amended Complaint. 

19 NINTH AFFIRMATIVE DEFENSE 

20 Plaintiffs damages, if any, are a result of the acts and decisions of other persons or 

21 entities over whom these Defendants had no control. 

22 TENTH AFFIRMATIVE DEFENSE 

23 It has been necessary for Defendants to retain the services of an attorney to defend this 

24 action, and therefore, Defendants are entitled to recover reasonable attorney fees, together 

25 with the costs expended in this action. 

26 ELEVENTH AFFIRMATIVE DEFENSE 

27 The Plaintiff is attempting to recover on claims that were never bargained for, for 

28 which there is a failure of consideration. 

-6-
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1 TWELFTH AFFIRMATIVE DEFENSE 

2 Any injury the Plaintiff suffered was a result of its own negligence, which contributed 

3 substantially to its injuries. 

4 THIRTEENTH AFFIRMATIVE DEFENSE 

5 The actions that are being complained of were beyond the control of these 

6 Defendants, and therefore, any claim for the satisfaction of attorneys fees, obligations, etc., 

7 should be directed solely against the Plaintiff. 

8 FOURTEENTH AFFIRMATIVE DEFENSE 

9 Plaintiffs claims as set forth in its Second Amended Complaint are barred by the 

10 Statute of Frauds. 

g ~ 11 FIFTEENTH AFFIRMATIVE DEFENSE 
....... '-0 

~ g §- 12 Plaintiff had notice of all the facts and acts of the Defendants set forth in its Second 

f5 ] ~ :.g 13 Amended Complaint and nonetheless, refrained from commencing this action until 
(/) ..;' <X> 8 
~ "' "'·~ 

j ~ 1 ~ 14 November 24, 2010, and has thereby been guilty of laches as should in equity bar the 
~ tl z ;::: 
~ g a ~ 15 Plaintiff from maintaining this action. 
H~>~ 
~ ] 3 ~ 16 SIXTEENTH AFFIRMATIVE DEFENSE 

~ 0 ~ 

~ N <U 

~ r-... }17 Defendants are entitled to an offset against any damages caused by the Plaintiff or 

~ ~ 18 results from the Plaintiffs conduct. 

19 SEVENTEENTH AFFIRMATIVE DEFENSE 

20 Plaintiff has failed to satisfy all conditions precedent that would be necessary for the 

21 Plaintiff to hold Defendants in breach of contract. 

22 EIGHTEENTH AFFIRMATIVE DEFENSE 

23 Plaintiff comes into Court with unclean hands and therefore this Court should deny 

24 Plaintiff any relief whatsoever. 

25 NINETEENTH AFFIRMATIVE DEFENSE 

26 Plaintiff has waived its right to pursue the claims that it is asserting in its Second 

27 Amended Complaint. 

28 I I I 

-7-
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1 TWENTIETH AFFIRMATIVE DEFENSE 

2 Defendants are informed and believe and thereon allege that Plaintiff has failed to 

3 minimize and/ or mitigate its damages, if any. 

4 TWENTY-FIRST AFFIRMATIVE DEFENSE 

5 Defendants are informed and believe and thereon allege that at the time and place 

6 referred to in the Second Amended Complaint and before such event, Plaintiff knew, or 

7 should have known and appreciated and understood each and every risk involved in placing 

8 itself in the position for which it has assumed each risk of injury or damage. 

9 TWENTY-SECOND AFFIRMATIVE DEFENSE 

10 Defendants are informed and believe and thereon allege that Plaintiff lacks standing to 

g ~ 11 bring the instant claim(s) in that it is not the real party-in-interest. 
....... '-0 

~ g §- 12 

Z ~~.t::::-. 
·s s ~ 13 

~ ~ g; ·g 

TWENTY-THIRD AFFIRMATIVE DEFENSE 

Pursuant to N.R.C.P. 11, as amended, all possible affirmative defenses may not have 
p:::: ~ cu ·~ 

j J:l 1 ~ 14 been alleged herein insofar as sufficient facts were not available after reasonable inquiry 
~ tl z ::: 
~ 5 a~ 15 upon the filing of Defendants' Answer, and therefore, Defendants reserve the right to amend 
'~ v N 

>-~-s:>~ 

~ a 3 R 16 their Answer to allege additional affirmative defenses if subsequent investigation warrants. 
~ 0 ~ 

~ ~ "' 
P-1 ] 17 
~ ~ 
~ ~ 18 

WHEREFORE, Defendants pray for judgment as follows: 

1. That Plaintiff take nothing by way of its Complaint on file herein; 

19 2. That Defendants recover reasonable attorneys' fees and costs of suit incurred 

20 herein; and 

21 I I I 

22 I I I 

23 I I I 

24 I I I 

25 I I I 

26 I I I 

27 I I I 

28 I I I 

-8-
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1 3. For such other and further relief as the Court may deem just and proper in the 

2 premises. ~ 

3 DATED tlris J:\ day of August, 2011. 

4 Respectfully submitted, 

5 

6 

7 

8 

9 

10 

g ~ 11 
..... '-0 

u 0 ~ 12 
cR:l g tl 
z .~ 8 C- 13 
P-la~~ 
Vl .;- <X> 8 
~ v "'·~ 

~ ~ ~ ~ 14 
l "' i:; ~ 

,_, ...<:1 z . 
r. ~ ;:: z ::l ""' ~o~'f15 
l ~ v ~ 

~-<...<:1:>,..., 

~] J ~ 16 
~a ~ 

~ ~ v 

~ j 17 

~ ! Q 18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-9-

DEANER, MALAN, LARSEN & CIULLA 

M~ ~~ 
BRE , Q. 
Nevada Bar No. 001184 
720 South Fourth St., #300 
Las Vegas, Nevada 89101 
Attorney for Defendants 
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1 CERTIFICATE OF MAILING 

2 I HEREBY CERTIFY that I am an employee of DEANER, MALAN, LARSEN & 

3 CIULLA; that on the jC(f!:- day of August, 20 11, I served a copy of the above and foregoing 

4 DEFENDANTS' ANSWER TO SECOND AMENDED COMPLAINT, in a sealed envelope, 

5 postage prepaid, by depositing same in the United States mail, addressed to the following: 

6 

7 

8 

9 

10 

g ~ 11 
....... '-0 u 0 .::::._ 12 
~ g 2l 
z ·~ § ~ 13 
JLIV1"':-::: 
Vl.s 00 S 
~ "' "·~ -< b -g ~ 14 
......1 V) ~ r;< 

~ -E z :::: z ::l ""' -< 0 ~ 'f 15 
......1~>~ 
~ ] ,j w 16 

~ 0 ~ 

~ N V 

ILl r-... § 17 
~ e. 
~ ~ 18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Michael F. Lynch, Esq. 
Lewis and Roca LLP 
3993 Howard Hughes Pkwy., Ste. 600 
Las Vegas, Nevada 89169-5996 
Attorneys for Plaintiff 

F:\OFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Pidgs\Answer.wpd 

{ktf)J#Ot!~U{ 
JUi~rrloloyee of Deaner, Malan, Larsen 

& e(uila 

-10-
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Lewis and Rnca U P 
3993 Howard Hughes P.rlcway 

Suite600 
Las Vegas, Nevada 8·1169 

NOE 
Michael F. Lynch 
Nevada Bar No. 8555 
LEWIS AND ROCA LLP 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
(702) 216-6191 (fax) 
mlynch@lrlaw .com 
Attorney for Plaintiff 

Electronically Filed 
09/13/2011 01:16:33 PM 

CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

U.S. Bank National Association as Trustee for 
The Registered Holders ofML-CFC 
Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 
Servicer, 

Plaintiff, 

vs. 

Palmilla Development Co., Inc. a Nevada 
corporation; Hagai Rapaport, an individual; 
Does I to X; and Roe Corporations X to XX, 

Defendants. 

Case No. 09-A-595321-C 

Dept. No. XX 

NOTICE OF ENTRY OF ORDER 

PLEASE TAKE NOTICE that an Order Denying Defendants' Motion to Dismiss, or in the 

alternative, Motion to Require a substantial Bond from Plaintiff and to Stay the Proceedings until 

the Bond is Posted filed by Plaintiff was entered on September 9, 2011, a copy is attached hereto. 

Dated September .6._, 2011. 

L;;:nrrtfj 
Michael F. Lynch 
Nevada Bar No. 8555 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 949-8200 
Facsimile: (702) 216-6191 
Attorney for Plaintiff 
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1 CERTIFICATE OF SERVICE 

2 Pursuant to Nev. R. Civ. P. S(b), I hereby certify that service of Notice of Entry of 

3 Order was made this date by depositing a copy for mailing, first class mail, postage 

4 prepaid, at Las Vegas, Nevada, to the following: 
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27 

28 

Lewis and Roca l LP 
3993 Howard Hughes J 'arkway 

Suile 600 
Las Vegas, Nevada ·:9169 

Brent A. Larson 
DEANER, MALAN, LARSEN & CIULA 
720 S. Fourth Street, #300 
Las Vegas, NV 89101 
Attorneys for Defendants 

Dated: September \.:f.~11 
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ORIGINAL 
1 ORD 

Michael F. Lynch 
2 Nevada Bar No. 8555 

Marjan Hajimirzaee 
3 Nevada Bar No. 11984 

LEWIS AND ROCA LLP 
4 3993 Howard Hughes Pkwy., Suite 600 · 

Las Vegas, Nevada 89169 
5 (702) 949-8200 

(702) 216-6191 (fax) 
6 Attorneys for Plaintiff 

Electronically Filed 
09/09/2011 02:02:32 PM 

CLERK OF THE COURT 

7 

8 

9 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

U.S. Bank National Association as Trustee for 
10 The Registered Holders ofML-CFC 

Commercial Mortgage Trust 2007-7 
11 Commercial Mortgage Pass-Through 

Certificates Series 2007-7, by and through 
12 Midland Loan Services, Inc., as its Special 

Servicer, 
13 Plaintiff, 

v. 
14 

Palmilla Development co:, Inc., a Nevada 
15 corporation; Hagai Rapaport, an individual; 

Does I to X; and Roe Corporations X to XX, 
16 

17 

18 

Defendants. 

Case No.: 09-A-595321-C 

Dept. No.: XX 

ORDER DENYING DEFENDANT'S 
MOTION TO DISMISS, OR IN THE 
ALTERNATIVE, MOTION TO 
REQUIRE A SUBSTANTIAL BOND 
FROM PLAINTIFF AND TO STAY THE 
PROCEEDINGS UNTIL THE BOND IS 
POSTED 

Date of Hearing: 
Time ofHearing: 

7/20/2011 
9:00a.m. 

19 This came before the Court on Palmilla Development Co., Inc.'s and Hagai Rapaport's 

20 Motion to Dismiss, or in the Alternative, Motion to Require a Substantial Bond from Plaintiff 

21 and to Stay the Proceedings Until the Bond is Posted (the "Motion"). Plaintiff U.S. Bank 

22 National Association as Trustee for The Registered Holders of ML-CFC Commercial Mortgage 

23 Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series 2007-7, by and through 

24 Midland Loan Services, Inc., as its Special Servicer, filed an Opposition. 

25 The Court read and considered the Motion and Opposition, and the pleadings and papers 

26 on file herein, and finding good case, 

27 
RECEIVED 
SEP 0 I 2011 

L.cwiiandRI:CRLLP 
993 Howard Ha shes Blvd. 

Lli•Vos~~!~B9012 28 DEPT. 20 

-1-



000683

000683

000683 00
06

83

I 

2 

3 

4 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Motion is Denied. 
SEP 0 8 !1011 . 

DATED this dayof~-2010. 

5 Prepared and submitted by: 

~ :;::;;jJ~_L.._,..,_......__ 
8 Michael F. Lynch 

Nevada Bar No. 8555 
9 3993 Howard Hughes Pkwy., Suite 600 

Las Vegas, Nevada 89169 
1 0 Attorneys for Plaintiff 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Nevada Bar No. 1184 
720 S. Fourth Street, #300 
Las Vegas, NV 89101 
Attorneys for Defendants 

Lewi!i .and Rc: ca LLP 
!il9J Howard HL ahes Blvd, 

LM v 011!;~~~. &9012 2 8 
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Case No.  62112 
———————— 

IN THE SUPREME COURT OF NEVADA 
 

U.S. BANK NATIONAL ASSOCIATION as 
trustee for the Registered Holders of ML-
CFC Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 
MIDLAND LOAN SERVICES, as its Special 
Servicer, 
 

Appellant, 
vs. 
 
PALMILLA DEVELOPMENT CO., INC., a 
Nevada corporation, and HAGAI RAPAPORT, 
an individual, 
 

Respondents. 
 

)
)
)
)
)
)
)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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and licensees' money deposits or other property (Including, without limitation, any letter or credit) given to 
secure tenants', subtenants' and licemsees' obligations under Leases, subleases or licenses, together 
wllll a list of the foregoing: all ~sts pertaining to current rent and license fee arrears: any and all architects' 
plans and specifications, licenses and permits, documents, bOoks, records, accounts, surveys and 
property which relate to the management, leasing, operation, occupancy, ownership, Insurance, 
maintenance, or service or or constll.Jction upon the Property and Borrower shaH surrender possession 
thereof and of the Property to Lender upon demand, and thereupon lender may (i) use, operate, 
manage, control, insure, maintain, repair, restore and otherwise deal wilh all and every part of the 
Property and conduct the business thereat; (II) complete any cons!ructlon on the Property in such manner 
and form as Lender deems advisable; (HI) make alterations, additions, renewCJis, replacements and 
Improvements to or on the Property; (lv) exercise all rights and powers of Borrower with respect to the 
Property, whether In the name of Borrower or otherwise, including, without limitation, the right to meke, 
cancel, enrorce or modify Leases, obtain and evict tenants, ~:~nd demand, sue for, collect and receive all 
Rents of the Property and every part thereof: (v) either require Borrower (A) to pay monthly in advance to 
Lender, or any receiver appointed to collect the Rents, the fair and reasonable rental value for the use 
and occupation of such part of the Property as m$y l:le occupied by Borrower, or (B) to vacate and 
surrender possession of the Property to Lender or to such receiver and, In default thereof, Borrower may 
be evicted by summary proceedings or otherwise; and (vi) apply the receipts from the Property to the 
payment of the Secured Obligations, in such order, priority and proportions as Lender shall determine 
after deducting thererrom all expenses (Including, without limitation, attorneys' fees) Incurred In 
connection with the aforesaid operations and all amounts necessary to pay lhe Taxes, Other Impositions, 
Insurance Premiums and other expenses In connection with the Property, as well as just and reasonable 
compensation for the services of Lender, Its counsel, agents and employees: 

(9) exerciSe any and all rights and remedies granted to a secured party upon default 
under the Unlrorm Commercial Code, including, without tlmltallon: {I) the right to take possession of the 
Personal Property and other UCC collaterel or any part thereof, and to take such other measures as 
Lender or Trustee may deem necessary for the care, protection and preservation of the Personal 
Property, and other UCC collateral, and (ii) request Borrower at its expense to assemble the Personal 
Property and other UCC collateral and make it available to Lender at a convenient place acceptable to 
Lender. Any notice or sale, disposiUon or other Intended acllon by Lender or Trustee with respect to the 
Personal Property end other UCC collateral sent to Borrower In accordance with the provisions hereof at 
least ten (10) days prior to such action, shall constitute commercially reasonable notice to Borrower: 

(10) apply any sums then deposited in the Impounds and any other sums held In 
escrow or othetwise by Lender In accordance with the terms of this Security Instrument or any other Loan 
Document to the payment of the following items in any order as determined by Lender: 

(i) Taxes and Olher Impositions; 

(II} Insurance Premiums; 

(Iii) interest on the unpaid principal balance or the Note; 

(iv) amortization of the unpaid principal balance of the Note; and 

(v} all other sums payable pursuant to the Note, this Security Instrument and 
the other Loan Documents, Including, without Umitatlon, advances made by Lender pursuant to the terms 
of this Security Instrument; · 

(11) surrender the Insurance policies maintained pursuant to Section 1.07 hereof, 
collect the uneamed Insurance Premiums and apply such ~;ums as a credit on the Secured Obligations in 
such priority and proportion as Lender shall determine, and In connection therewith, Borrower hereby 
appoints Lender liS tJgent and attomey.Jn.facl (vvhlch Is coupled wllh an interest· and is lhererore 
Irrevocable) for Borrower to collect such uneamed Insurance Premiums; 

·34· 
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(12) apply the undisbursed balance of any Net Proceeds Deficiency deposit, together 
wilh interest thereon, to the payment of tha Secured Obligations in such order, priority and proportions as 
Lender shall determine: or · 

federal law. 
(13) pursue such other remedies as Lender. may have under applicable state or 

In the event of a sale, by foreclosure, power of sale, or otheJWisa, of less than all of the Property, this 
Security Instrument shall continue as a lien and security interest on the remaining portion of the Property 
unimpaired and wllhoutloss of priority, Notwithstanding the provisiOns of this SecHon 2.02(a) hereof to 
the contrary, If any Evant of Default as described In clause (h), (i), 0) or (k) of Section 2.01 hereof shall 
occur, the entire unpaid Secured Obligations shall be automatically due and payable, without any further 
notice, demand or other action by Lender. 

(b) Application of Proceeds. The purchase money, proceeds and avails of any disposiUon 
ol the Property, or any part thereof, or any other sums collected by Lender pursuant to the Note, this 
Security Instrument or the other Loan Documents, may be applied by Lender to the payment of the 
Secured Obligations in such priority and proportions as Lender shall determine. 

(c) Right to Cure Defaults. Upon the occurrence of any Event of Default or If Borrower fails 
to make any payment or to do any act as herein provided. Lender may, but without any obllgatlon to do so 
and without notice to or demand on Borrower and without releasing Borrower from any obligation 
hereunder, make or do the same In such manner and to such extent as Lender may deem necessary·ta 
protect the security hereof. Lender or Trustee Is authorized to enter upon the Property for such purposes, 
or appear In, defend, or bring any action or proceeding to protect its interest in the Property or to 
foreclose this Security Instrument or collect the Secured Obligati011s. The eo&t and expense of any cure 
hereunder (including, without limitation, attorneys' fees to the extent permitted by law), with interest as 
provided in this Section 2.02(c) hereof, shall conslllute a portion of the Secured Obligations and shall be 
due and payable to lender upon demand. All such costs and expenses Incurred by Lender or Trustee In 
remedying such Event of Default or such felted payment or act or In appearing In, defending, or bringing 
any such action or proceeding shell bear inlerest at the Default Rate (defined In the Note), lor the period 
after notice from Lender that such cost or expense was lnourred to the date of payment to Lender. All 
such costs and expenses Incurred by Lender together with interest thereon calculated at the Default Rate 
shall be deemed to constitute a portion of the Secured Obligations end shall be immediately due and 
payable upon demand by Lender therefor. 

(d) AcUons and Proceedings. Lender or Trustee has the rlghl to appear In and defend any 
action or proceeding brought with respect to the Property and, after the occurrence and during the 
continuance of an Event of Default, to bring any action or proceeding, In the name and on behalf of 
Borrower, which Lender decides should be brought to protect Its Interest in the Property, 

(e) Recovery of Sums Required To Be Paid, Lender shall have the rtght from time to Ume 
to take action to recover any sum or sums which con&Utute a part of the Secured Obligations as the same 
become due, without regard to whether or not the balenee of the Secured Obligations shall be due, and 
without prejudice to the right of Lender or Trustee thereafter to bring an acllon of foreclosure, or any other 
action, for a derault or defaults by Borrower existing at the lime such earlier action was commenced. 

(f) EnminatJon of Books and Recorda, Lender, lte agents, accountants and attorneys 
shall have the right upon reasonable prior notice to Borrower (unless an Event of Default exists, In which 
case no notice shall be required), to examine and audit, during reasonable business hours, the records, 
books, management and other papers of Borrower and Its affiliates or of any Guarantor or Indemnitor 
which pertain to lhelr financial condition or the Income, expenses and operation of the Property, at the 
Property or at any office regularly maintained by Borrower, its affiliates or any Guarantor or Indemnitor 

·35· 
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where the books and record5 are located. Lender and Its agents shall have the right upon noUce to make 
copies and extracts from the foregoing records and other papers. 

(g) Other Rights, etc. 

(1} The failure of Lender or Trustee to Insist upon strict per!onnance of any term 
hereof shall not be deemed to be a waiver of any term of this Security Instrument. Borrower shall not be 
relieved of Borrower's obllgaUons hereunder by reason of (1) the failure of Lender or Trustee to comply 
with any request or Borrower, any Guarantor or any Indemnitor to take any action to foreclose lhls 
Security Instrument or otherwise enforce any of the provisions hereof or or the Note or the other Loan 
Documents. {2) the release, regardless of consideration, of the whole or any part of the Property, or of 
any person liable for the Secured Obligations or any portion thereof, or (3) any agreement or stipulation 
by LendEtr extending the time or payment, changing the rate of interest, or otherwise modifying or 
supplementing the terms of the Note, this Security Instrument or the other Loan Documents. 

{2) It Is agreed that the risk of loss or damage to the Property is on Borrower, and 
Lender shall have no liability whatsoever for declne in value of the. Property, for failure to maintain the 
Insurance policies required· pursuant to Section 1.07 hereof, or for failure to determine whether insurance 
In force Is adequate as to the amount of risks Insured, Possession by Lender shall not be deemed an 
election of judicial relief, If any such possession is requested or obtained, with respee1 to any portion of 
the Property, or collateral not In Lender's possession . 

(3) Lender may resort for the payment of the Secured Obligations to any other 
security held by Lender in such order and manner as lender may elect. Lender or Trustee may take 
acllon to recover the Secured Obligations, or any portion thereof, or to enforce any covenant hereof 
without prejudice to the right of Lender or Trustee thereafter to foredose this Security Instrument. The 
rights of Lender or Trustee under this Security Instrument shall be separate, distinct and cumulative and 
none shall be given effect to the exclusion of the others. No act of lender or Trustee shall be construed 
as an election to proceed under any one provision herein to the exdusion of any other provision. Neither 
Lender nor Trustee shall be limited exclusively lo the rights and remedies herein stated but shall be 
entitled to every right and remedy now or hereafter afforded at law or In equity. 

(h) Right to Release Any Portion of the PropertY. Lender may release any portion of the 
Property for si.ICh consideration as Lender may require without, as to the remainder of lhe Property, in 
any way Impairing or affecting the lien or priority of this Security Instrument, or improving the position of 
any subordinate lienholder wlth respect thereto, except to the extant that the obligations hereunder shall 
have been reduced by the actual monetary consideratlon, if any, received by Lender for such ·release, 
and may accept by assignment, pledge or otherwise any other Property in place thereof as Lender may 
require without being accountable for so doing to cii'IY other lienholder. This Security Instrument shall 
CQntlnue as a lien and security Interest In the remaining portion of the Property. 

(i) VIolation of Laws. If the Property Is not in compliance with applicable laws, Lender may 
Impose additional requirements upon Borrower In connection herewith Including, without limitation, 
monelary reserves or financial equivalents. 

0) Right of Entry. Lender and Its agents shall have lhe right to enter and Inspect the 
Property at all reasonable times. Except In case of emergency, such entries shall be with reasonable 
prior notice and shall be with due regard for rights of tenants. 

ARTICLE3. 
ASSIGNMENT Of LEASES, RENTS. INCOME AND PJSOFITS 

-36-
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3.01 Assignment; Priority of Asslgnmenl Borrower (referred to In this Article 3 as 
"Assignor"} hereby irrevocably, absolutely, presently and uncondiUonauy grants, sells, assigns, transfers, 
pledges and sets over to Lender (referred to In this Article 3 as "Asalgnee"): 

(a) any and all Leases. together with all of Assignor's right, title and Interest In and to the 
Leases including, without limitation, all modlflcallons, amendments, extensions and renewals of the 
Leases and all rights and privileges Incident thereto and all demands of claims arising thereunder 
(including, without limitation, any cancellation fees or other premiums collected In connection with lhe 
Leases) or under any policies insuring against loss of rents or profits; 

(b) all Rents, Including, withoulllmitation, expenses paid by tenants: and 

(c) all security deposits. guaranties and other security now or hereafter held by Assignor as. 
security for the performance of lhe obligations of lhe tenants under such Leases. 

The foregoing assignment of Rents and leases Is Intended by Assignor !lnd Assignee to create and shall 
be construed to create a present and absolute assignment to Assignee of all of Assignor's right, IIUe and 
interest In the Rents and in the Leases end shall not be deemed to create merely an assignment for 
security only for the payment of any Indebtedness or the performance of any obligations of Assignor 
under any of the Loan Documents. This assignment is Included within the text of this Security Instrument 
for convenience only, but such Inclusion shell not derogate from Its effectiveness any other assignment of 
Rents or Leases contained In any other Loan Documents or otl\erwise and all shall be supplementary to 
one another. 

Nothing contained herein shall operate 01 be construed to obligate Assignee to perform any of fhe . 
terms, covenants and conditions contained In any Lease or otherwise to Impose any obligation upon 
Assignee with respect to any Leese, Including, without llmltaUon, any obr~gation arising out of any 
covenant of quiet erljoyment therein contained in the event 1he tenanl under any such Lease shaU have 
been joined as a party defendant in any action to foreclose and lhe estate of such tenant shall have been 
thereby terminated. Assignor and Assignee further agree tl'lat, during the term of this Security Instrument, 
the Rents shall not constitute property of Assignor (or of any estate of Assignor) within the meaning of 11 
U.S.C. §541, as may be amended from time to time. 

Assignor hereby represents and warrants that (i) Assignor has good title to the Leases and 1M 
full power and right to assign the Leases; (il) no other persons have any Utle or Interest in the leases: (iii) 
the Leases are in full force and effect and have not been modifil!ld except as set forth in the certified 
occupancy stalement delivered to and approved by Assignee; (lv) there are oo defoaults under any of the 
Leases: (v) no other assignments of al or any portion of the Rents or the Leases axlst or remain 
outstanding; (vi) all Rents due have been paid In full; (vii) none of the Rents reserved In the leases have 
been assigned or otherwise pledged or l'lypothecated; (viii) none of the Rents have been collected for 
more than one (1) month In advance (except a security deposll shall not be deemed rent collected In 
advance); (ix) the property demised under the Leases have been CQmpleted and the tenants under the 
Leases have accepted the same and have taken possession of the same en a rent-paying basis: (x) there 
exist no offsets or defenses to the payment of any portion of the Rents; (xi) Assignor has received no 
notice from any tenant challenging the validity o~ enforceability of any Lease; (xil) there ere no 
agreement!! with the tenants under tho Leases otl'ler tnan expretsly set forth In each Lease; (xlil) the 
Leases are valid and enforceable against Assignor and the tenants set forth therein: (xlv) no Lease 
contains an option to purchase, right of first refusal lO purchase, or any other similar provision; (xv) no 
person or entity has any possessory Interest In, or right to occupy, tile Property except under and 
pursuant to a L.ease: (xvl) each lease is subOrdinate to this Security Instrument, either pursuant to its 
terms or a recordable subordination agreement; (xvll) no Lease has the benefit of a non-distulbance 
agreement other than the non-disturbance agreements executed by the Lender In connection with the 
closing of the Loan and the non-disturbance provisions contained witl\in the Lease(s) provided by the 
Borrower and reviewed by the lender in conMction with the closing of the Loan; (xvlli) all security 
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deposits relating to the Leases reflected on the certified rent roll delivered to Assignee h~ve been 
collected by Assignor; and (xix) no brokerage commissions or finders fees are due and payable regarding 
any Lease. 

Assignor shall take such action and execute, deliver and record such documents as may be 
reasonably necessary to evidence such assignment, to establish the priority thereof and to canry out the 
intent and purpose hereof. 

Assignor shall faithfully perfonn and discharge all of Assignor's obligations under the Leases and 
to enforce aU obngalions undertaken by tenants thereunder. Assignor shall defend Assignee In any action 
relating to the Leases and shalt Indemnify, defend and hold Assignee harmless from end against any 
claims of tenants or third parties with respect to the Leases. Assignor shall nol receive or collect any 
Rents In advance of the date due or waive or defer any terms of the Leases without the consent of 
Assignee. Assignor shall not pledge, assign or further encumber the leases or any Rents or (except as 
is permUted by Section 1.26(b) above) modiry or terminate the Leases, or permit any assignment or 
sublease thereunder, without Assignee's prior written consent. Assignor irrevocably appoints Assignee 
rts true and lawful attorney-In-fact, althe option of Assignee at any time and from time to time, to demand, 
receive and enforce payment, to give receipts, releases and satisfactions, and to sue, In the name of 
Assignor, Trust!le or Assignee, for all such Rents, and apply the same to the Secured Obligations. 

3.02 Grant of Revocable License to Collect Rents. So tong as an Event of Default shall not 
have occurred and be continuing under this Security Instrument, Assignee hereby grants to Assignor a 
revocable license to enforce the Leases, to collect the Rents, to apply the Rents to the payment of the 
cosls and expenses Incurred In coMeclion with the Property and to any Secured Obligations. If 
requested by Assignee, Assignor shall (a) give written notice to the tenants under the Leases of the 
assignment or Rents and L.eases by Assignor to Assignee pursuant to Section 3.01 hereof, or the grant of 
the revocable license by Assignee to Assignor pursuant to this Section 3.02, and of the respective rights 
of Assig110r and Assignee under this Article 3; and (b) obtain such tenants' agreements Ia be bound by 
and comply with Ute provisions of such assignment and grant. AU Leases hereafter executed with respect 
to the Property shall contain a reference to the foregoing assignment and grant and shaN state that the 
tenant executing such Lease shall be bound by and shall comply with the provisions hereof. 

3.03 Revocation of License; Assignee's Rights. Upon the occurrence of an Event of 
Default and at any time thereafter during the continuance thereof, subject to applicable laws, the license 
granted to Assignor hereunder shall automatically be revoked. Upon such revocation, Assignor shall 
promplly deliver to Assignee all Rants then held by or for the benefit of Assignor. Assignee, In addition to 
any other rights granted to Assignee under this Security Instrument, shall have the right: 0) to notify the 
tenants under the Leases that Assignor's license to collect Rents has been revoked, and, with or without 
taking possession of the Property, to direct auch tenant to thereafter make ali payments of Rent and to 
perform all obligations under Its Lease to or for the benefit or Assignee or as directed by Assignee; (II) to 
enter upon the Property and to take over and assume the management, operation and maintenance of 
the Property, to enforce all Leases and collect all Renls due thereunder, to amend, modify, extend, renew 
and terminate any or all Leases and execute new Leases: and (UI) to perform all other acts which 
Assignee shall determine to be necessary or desirable to carry outlhe foregoing. Each tenant under any 
Leasa shall be entflled to rely upon any noUce from Assignee and shall be protected with respect to any 
payment or Rent made pumuanl to such notice, irrespective of whether a dispute exists between Assignor 
and Assignee with respect to the existence of an Event of Default or the rights of Assignee hereunder. 
The payment of Renllo Assignee pursuant to any such notice and the performance of obflgalions under 
any Lease to or for the benent of Assignee shall not cause Assignee to assuflll! or be bouild by the 
provisions of such Lea$e Including, Wilhoi,Jt limitation, the duty to return eny security deposit to th& tenant 
under sudl lease unless and to the elden! such secvrity depoSit was paid to Assignee by Assignor. 
Assignor shall indemnify, defend and hold Assignee harmless from and against any and all losses, 
claims, dam~ge or liability arising out or any claim by e tenant with respect thereto. 
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3.04 Application of Rents; Security Deposits. All Rents received by Assignee pursuant to 
this Security Instrument shall be applied by Assignee, as determined by Assignee, to any of the following: 
(i) the costs and expe11ses of collection, including, without limitation, attorneys' fees and receivership 
fees, costs and expenses: (ii) the costs and expenses incurred in connection with the management, 
operation and maintenance of the Property, (iii) the establishment of reasonable reserves 101' wofldng 
capital and for anticipated or projected costs and expenses, Including, without llmitatioo, capital 
improvements which may be necessary or desirable or required by law: and (lv) the payment of any 
indebtedness then owing by Assignor to Assignee. In connection therewith, Assignor further agrees that 
all Rents received by Assignee from any tenant may be allocated first, if Assignee so elects, to the 
payment of all current obligations of such tenant under Its Lease and not to amounts which may be 
accrued and unpaid as of the date of revocation of Assignor's license to collect such Rents. Assfgl!ee 
may, but shall have no obligation to, pursue any tenant for the payment of Rent which may be due under 
Its Lease with respeC1 to any period prior to the exercise of Assignee's rights hereunder or which may 
become due thereafter. Assignor agrees thai the conection of Rents by Assignee and the application of 
such Rents by ·Assignee to the costs, expenses and obligations referred to In this Section 3.04 shan not 
cure or waive any defauU or Event of Default or invalidate any act (including, without limitation, any sate of 
all or any portion of the Property now or hereafter securing the Loan) done In response to or as a result of 
such default or Event of Default or pursuant to any notice of default or notice of sale Issued pursuant to 
any Losn Document. 

3.05 No Mortgagee In Possession. Nothing contained in this Security Instrument shall be 
construed as constiMing Assignee a •mortgagee in possession• In absence of the taking of actual 
possession of the Property by Lender. In the exercise of the powers herein granted Lender, no liability 

·shall be asserted or enforced against Assignee, ali such Uablllty being expressly waived and released by 
Assignor. 

ARTICLE4, 
SECONDARY MARKET 

4.01 'rransfer of Loan. Lender may, at any lime, sell, transfer or assign the Note, this 
Security Instrument and the Olher Loan Documents, and any or all servicing rights with respect thereto, or 
grant participations therein or issue rnortgage P<~S&-throogh certmcates or other securities evidencing a 
beneficial Interest tn a rated or unrated public offering or private placement (the "Securities"). Lender 
may forward to each purchaser, transferee, assignee, servicer, participant or investor In such Securities 
or any rating agency ("Rating Agency") rating such Securities (collectively, the "Investor") and each 
prospective Investor, all documents and Information which Lender now has or may hereafter acquire 
relating to the Loan and to Borrower, and the Property, wtlether furnished by Borrower, or otherwise, as 
Lender determines necessary or desirable. Borrower shall cooperate with Lender In connection with any 
transfer made or any Securities created pursuant to this Security Instrument, Including, without limitation, 
the delivery or an estoppel cerlifrcate in accordance therewith, and such other documents as may be 
reasonably required by Lender. Borrower shall also fUrnish and Borrower consents to Lender fumlshlng 
to such Investors or such prospective Investors or Rating Agency any end ell Information concemlng the 
Property, the Leases, the financial condlUon of Borrower as may be requested by Lender, any Investor or 
any prospective Investor or Rating Agency In connection with <~ny sale, transfer or participation interest 
Lender may retain or assign responsibility rot r;ervleing the Note, this Security Instrument, and the other 
Loan Documents, or may delegate some or all of such responsibility and/or obllgaUons to a servlcer 
(including, without limitation, any subservlcer or master servicer) or agent. Lender may make such 
assignment or delegation on behalf of the Investors if the Note is sold or this. Secunty Instrument or the 
other Loan Documents are assigned, All references to "Lender" in the Loan Documents shall refer to and 
Include any such servlcer or agent, to the extent appllc~>~ble, In each case as designated by Lender from 
timetotlme. 

4.02 Conversion to Registered Fonn. At the reQuest and the expense of Lender, Borrower 
shall appoint, as its agent, a registrar and transfer agent (the "Registrar") acceptable to Lender which 
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shall maintain, subject to such reasonable regulations as It shall provide, such books and records as are 
necessary for the registration and trsnsfer of the Note In a manner that shaH cause the Note to be 
considered to be In registered form for purposes of SecUon 163(1) of the U.S. lntemat Revenue Code. 
The option to convert the Note Into registered form onca exercised may not be revoked, Any agreement 
setting out the rights and obligations of the Registrar shall be subject to the reason<tbie approval of 
Lender. Borrower may revoke the appointment of any particular person as Registrar, effeclive upon the 
effectiveness of the appointment of a replacement Registrar. The Registrar shall not be entitled lo any 
fee from Lender or any other Lender in respect of transfers of the Note and this Security Instrument (other 
than taxes and governmental charges and fees). 

4.03 Estoppel Certificate. Upon any transfer or proposed transfer contemplated by Section 
4.01 above, at Lender's request, Borrower, or any guarantors or indemnitors shall provide an estoppel 
certllieata to the Investor or any prospective Investor In such form, substance and detail as Lender, such 
Investor or prospective Investor may require. 

ARTICLES, 
FURTHER ASSURANCES 

5.01 Recording of Security lnsuument: Other Assurances. Borrower forthwith upon the 
execution and delivery of this Security Instrument and thereafter, from time to Ume, will cause this 
Security Instrument and any of the Loan Documents creating a lien or security interest or evidencing the 
lien hereof upon the Property and each Instrument of further assurance to be filed, registered or recorded 
in sooh manner and In such places as may be required by any present or future law in order to publish 
notice of and My to protect and perfect the lien or security Interest hereof upon, and the interest" of 
Lender in, the Prope(ty. Borrower will pay aU taxes, filing, registration or recording fees, and all expenses 
lnddent to the preparation, execution, acknowledgment and/or recording of the Note, this Security 
Instrument, the other Loan Documents, any note or deed ol trust or mortgage supplement11l hereto, any 
security instrument with respect to the Property and any Instrument of further assurance, and any 
modification or amendment of the foregoing documents, and all federal, state, county and municipal 
taxes, duties, Imposts, assessments and charges arising out of or In connection with the execution and 
delivery of this Security Instrument, any deed of trust or mortgage supplemental hereto, any security 
instrument with respeet to the Property or any Instrument of further assurance, and any modil'ICatlon or 
amendment of the foregoing documents, except where prohibited by law so to do. 

5.02 Further Acts. Borrower wnt, at the cost of Borrower, and without expense to Lender, do, 
execute, acknowledge and deliver all and every such further acts, deeds, conveyances, deeds of trust, 
mortgages, assignments, notlce3 of assignments, transfers and assuranres as Lender shalt, from time to 
time, require, for the better assuring, conveying, assigning, transferring, and confirming unto Lender and 
Trustee the Property and rights hereby deeded, mortgaged, granted, bargained, sold, conveyed, 
confirnled, pledged, enlgned, warranted and transferred or Intended now or hereafter so to be, or which 
Borrower may be or may hereafter become bound to convey or assign to Lender, or for c,anylng out tile 
intention or facllltallnp the performance or tha terms of this Security Instrument or for filing, registering or 
recording this Security Instrument, or for complying with all applicable laws, Borrower, on demand, will 
execute and deliver and hereby authorizes Lender to execute In the name of Borrower or without the 
signature or Borrower to the extent Lender may lawfully do so, one or more financing statements, chattel 
mortgages or other Instruments, to evidence more effecUvely the security Interest or Lender In the 
Property. Borrower grants to Lender an Irrevocable power of attorney coupled with an Interest for the 
purpose of exercising and perfecting any l!lnd 11111 rtehts and remedies available to Lender at law and in 
equity, Including, without limitaHon. such rights and remedies available to Lender pursuant to this 
paragraph. Borrower specifically agrees that all power granted to Lender under this Security Instrument 
may be assigned by·Lender to Its successors or assigns as holder of the Note. 

5.03 Changes In l.aws Regarding Taxatlon; Documentary Stamps, 
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(a) In the event of the passage after the date of this Security Instrument of any law of the 
State where the Property Is located deducting from the value of real property for the purpose of taxation 
any lien or encumbrance thereon or changing In any way the laws for the taxation of mortgages or loans 
secured by mortgages for state or local purposes or the manner of the collection of any such taxes, and 
Imposing a tax, (Including, without limitation, a withholding tax) either directly or indirectly, on this Security 
Instrument, the Note or the Loan, Borrower shan, if permitted by law, pay any tax Imposed as a result of 
any such law within the statutory period or within fifteen (, 5) days after demand In Lender, whichever Is 
less, provided, however, that if, In the opinion of the attorneys for Lender, Borrower is not permitted by 
law to pay such taxes, Lender shall have the right, at its option, to declare the Loan due and payable on a 
date specified In a prior notice to Borrower of not less than thirty (30) days. Any prepayment made by 
Borrower purs~Jant to the terms of this paragraph shall be made without any Prepayment Charge (as 
defined In lhe Note). 

(b) 1r at any time the United States of America, any State thereof, or any governmental 
subdivision or any such State, shall require revenue or other stamps to be affixed to the Note or this 
Security Instrument, Borrower will, upon demand, pay for the same, with interest and penalties thereon, If 
any. 

ARTICLE B. 
NEVADA PROVISIONS/MODIFICATIONS AND O!HER PROVISIONS 

6.01 Governing Provisions. In the event of any connlcts or inconsistencies between the 
terms and condillons of this Anlcle 6 and the remainder of this Security lnstrumen~ the terms and 
conditions of this Article 8 shall control and be binding, but only to the extent of any such conflicts or 
Inconsistencies. 

6.02. Evasion of Prepayment Terms. If an Event of Default shall occur, a tender of any 
payment of principal l:ly Borrower, its successors or assigns or by anyone on bellalf of Borrower, Its 
successors or assigns, In excess of the amount which would llave been payable had the Event of Default 
not occurred, shall constitute an evasion of the prepayment tellt1s of the Note, as Incorporated herein by 
reference, and shall be deemed to be a voluntary prepayment thereunder and any such payment, to the 
extent p&rmitted by taw, must include the prepayment charge computed in accordance with the terms of 
the Note. 

6.03 Receiver. In furtherance of and not In limitation of any other provisions of this Security 
Instrument, including without limitation Section 2.02(a): 

If an Event of Default shall occur, the Lander shall be enUUed as a matter of right and without 
noUce to Borrower or anyone claiming under Borrower and without giving bond and without regard to the 
solvency or Insolvency of the Borrower or any party bound for the p11yment of the Secured Obligations, or 
waste of the Property or adll(juacy of the security of the Property for the obligations then secured hereby 
or the then value of the Property, to apply ex parte for the appointment of a receiver in accordance with 
the statutes and law made and provided for and such receiver shall have, In addition to all rights and 
powers customarily given to and aKercisad by such receivers end all rights and powers granted 1o such 
receiver or Lender under this Security Instrument (to the extent allowed by law), all the rights, powers and 
remedies as provided by law or as may be contained in any court order or decree applying such remedy. 
A court Is authorized to appoint a receiver on request or petition of Lender, and Borrower Irrevocably 
consents to the appointment of a receiver and waives any notice of appllcaHon therefor. Such receiver 
shall collect the Rents as hereinafter defined, end all other Income of any kind; manage the Property so to 
prevent waste; e)(ecute Leases (as 'hereinafter defined) within or beyQnd the period of receivership, pay 
all expenses for normal maintenance of the Ptoperty and perform the terms of this Security Instrument 
and apply the Rents to the costs and expenses of lhe receivership, Including reasonable attorneys' fees, 
to the repayment of the Secured Obligations and to the operation, maintenance. and upkeep and repair of 
the Property, induding payment of taxes on the Property and J)ayments of premiums of insurance on the 
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Property and any other rights pennitted by taw, Borrower does hereby irrevocably consent to such 
appointment. Lender's right to appointment of a receive~ shall exist whether or not the apparent value of 
the Property exceeds the indebtedness secured hereby by a substantial amount and without any showing 
as required by N.R.S. 107.100. The receiver may, to the extent permitted under applicable law, without 
notice, enter upon and take possession or t/le Property, or any part thereof, by force, summary 
proceedings, ejectment or otherwise, end remove Borrower or any other person or entity and any 
personal properly therefrom, and may hold, operate and manage the same, receive all Rents and do the 
things the receiver finds necessary to pmserve and protect the Property, whether during pendency of 
foreclosure, during a redemption period, if any, or otherwise, and as further provided in any assignment of 
Rents and Leases executed by the Borrower to the Lender, whether contained In 1/lis Security Instrument 
or In a s~parate Instrument. Borrower shall not contest the appointment of a 1eceiver to operate the 
Property at any time from and alt~r 1/le occurrence of an Event of Default including, without limitation, 
during the Institution of foreclosure proceedings. Upon an Event of Default, Bo"ower shall peaceably 
turn over possession of the Property to a receiver upon request of Lender. 

6.04 Right to Collect Rents. In furtherance of and not in limitation of any other provisions of 
this Security Instrument, including without limitation Section 3.03: 

Upon an Event of Default and whether before or after the institution of legal proceedings to 
foreclose the lien hereof or before or after sale of the Property or during any period of redemption the 
Lender, and wlthoul regard to waste, adequacy of the security or solvency of the Borrower. may revoke 
the privilege/license granted Borrower hereunder to collect the Rents and may, at its option, without 
notice in person or by agent, with or without taking possession of or entering lhe Property, with or without 
bringing any action or proceeding, or by a duly appointed receiver, give or require Borrower to give, nolfce 
to any or all tenants under any Lease authorizing end directing the tenant to pay Rents to Lender or such 
receiver, as the ca$e may be; collect all or the Rents; enforce the payment thereof and exercise all of the 
rights of the landlord under any Lease (as hereinafter defined) and all of the rights of Lender hereunder; 
enter upon, take possession of, manage and operate said Property, or any part thereof; may cancel, 
enforce or modify any Leases, and fix or modify Rents, and do any acts which the Lender deems proper 
to protect the security hereof with or without taking possession of the Property. 

Any Rents whether collected by the Lender or by such receiver, as the case may be, shall be 
applied to the costs and expenses of operation, management and collection, including reasonable 
attorneys' fees, to the payment of the fees and expenses of any agent or receiver so acting, to tile 
payment of taxes, assessments, Insurance premiums and expenditures for the management and upkeep 
of the ProperlY, to the performance of the landlord's obligations under the Leases and to any Secured 
Obligations, all In such order as the Lender may determine. 

The entering upon and taking possession of the Property, the collection of such Rents end 1/le 
application thereof as afotesald shall not cure or waive any Event of Default under thla Security 
Instrument or affect any notice of default or Invalidate any act done pursuenfto such notice nor In any 
way operate to prevent lhe Lender from pursuing any other remedy whiCh It may now or hereafter have 
under the terms of this Security Instrument or the Nota or any other security securing the same, nor shall 
it In any way be deemed to constitute the Lender a mortgagee-Ill-possession. The rights hereunder shall 
In no way be dependent upon and shall apply without regard to whether the Property are In danger of 
being lost, materially Injured or damaged or whether the Property are adequate to discharge lh~ Secured 
Obligations. The rights contained herein ere In addition to and shall be cumulatlw wfth the rights giver~ In 
any separate Instrument, assigning any Rents or Leases of the Property and shall not amend or modify 
the rights In any such separate agreement. 

6.05 Right to Foreclose. In furtherance of and not in limitation of any ott\er provisions of this 
Security lnstrum&nt, Including without limitation Section 2.02(a): 
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If an Event of Default shall occur the Lender may, either with or without entry or taking 
possession, proceed by suit or suits at law or In equity or by any other appropriate proceedings or remedy 
to enforce payment of the Secured Obligations. or the performance of any other term hereof or eny other 
right and the Borrower hereby authorizes and fully empowers the Lender to foreclose or cau1>e to be 
foreclosed this Security Instrument by judicial proceedings or non-judicial proceedings, Including without 
limitttllon by advertisement with power of sale (to the extent allowed by law), or by such other statutory 
procedure available in the State where the Property is located and grants to lha Lender full authority to 
cause Trustee to sell the Property ol public auction and convey Utle to the Property to the purchaser, 
either In one parcel or separate lots and parcels, at the option of Lender, all in accordance with and In the 
manner prescribed by law, and out of the proceeds arising rrom sale and foreclosure to retain the 
principal and interest due on the Note and the Secured Obligations together with all &uch sums of money 
as Lender shall have expended or advanced pursuant to this Se<:urity Instrument or pursuant to statute 
together with Interest thereon ~s herein provided and all costs and expenses of such foredosure, 
Including without limitation lawful malCimum reasonable attomeys' rees, the cost of environmental 
Inspection and appraisal costs end expenses, with the balance, if any, to be paid to the persons entiUed 
thereto by law. In any such proceeding the Lender may apply all or any portion of the Secured 
Obligations to the amount of the purchase price. 

6.06 Forbearance by Lender Not A Waiver. Borrower waives to lhe extent permitted by law, 
notice of election to mature or declare due the whole of the Secured Obligations. Any forbearance by 
Lender in exercising any righl or remedy hereunder, or otherwise afforded by applicable law, shall not be 
a waiver of or preclude the exercise ot any right or remedy. The acceptance by Lender of payment of any 
sum secured by this Security Instrument after the due date of such payment s~all not be a waiver of 
Lender's right either to require prompt payment when due of all other sums so secured or to declare an 
Event of Default for failure to make prompt payment The procurement Of Insurance or the payment of 
taxes of other !fens or charges by Lender shall not be a waiver of Lender's right to accelerate the maturity 
of the Secured Obligations nor shall Lender's receipt of any awards, proceeds or damages under lhls 
Security Instrument operate to cure or waive Borrower's default In payment of sums secured by this 
Security Instrument. 

6.07 Remedies Cumulallve and Not Exclusive. In furtherance of and not In limitation of any 
Other provisions of this Security Instrument, including without limitation Seotlon 2.02(g): 

Lender shall be entitled to enforce payment and performance of any Indebtedness or obligations 
secured hereby and to exercise all rtohts and powers under this Security Instrument or under any Loan 
Document or other agreement or any Jaws now or hereafter in force, notwithstanding some or an of lhe 
said indebtedness and obligations secured hereby may now or hereafter be otherwise secured, whether 
by mortgage, deed of trust, pledge, lien, assignment or otherwise. Neither the aoceptance or this Security 
Instrument nor Its e11forcernent, whether by court action or pursuant to the power of sale (to the extent 
allowed by law) or other rights, powers and remedies herein contained, shall prejudice or In any manner 
affect Lender's right to realize upon or enforce any other seeurlty now or hereafter held by Lender, It 
being agreed thai Lender shall be enlilled to enforce this Security Instrument and any other security now 
or hereafter held by Lender In such order and manner as It may in its absolute discretion determine. No 
remedy herein conferred upon or reserved to Lender Is Intended to be exclusive of any other remedy 
herein or by law provided or permitted, but each shall be cumulative and shall be In addition to every 
other remedy given hereunder or now or hereafter existing at law or In equity or by statute. Every right, 
power or remedy given by any of lhe Loan Documents to Lender or to which Lender may be otherwise 
entitled, may be exercised, concurrently or Independently, fTom lime to time and as often as may be 
deemed expedient by Lender and Lender may pursue inconsistent remedies. 

6.08 Waiver of Notice. Borrower shall not be entitled lo any notices of any nature whatsoever 
from Lender except with respect to mailers for which this Security Instrument specifically and expressly 
provides for the giving of notice by Lender to Borrower end elCcept with respect to matters for which 
Lender Is required by applicable law to give notice, and Borrower, lo the fullest extent allowed by law, 
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hereby expressly waives the right to receive any. notice frgm Lender with respect to any matter for which 
lhis Security Instrument doe~s not specifically and expressly provide for the giving or notice by l.ender to 
Borrower. 

6.09 Nevada Covenants. The covenant nombars 1,3, 4 (the default rate of interest as 
provided fn the Note), 5, 6, 7 (counsel fees), 8 and 9 of N.R.S. 107.030, are hereby adopted and made a 
part or this Security Instrument; provided, however, that the express provisions of this Security Instrument 
shall control If in conflict with Covenant Nos. 1, 3, 4 and 9, and the provisions of Covenant Nos. 5, 6, 7 
and 8 sl:lall control if in connict with the e)(Jlress provisions of this Security Instrument; the provisions of 
both otherwise to be cumulative, Any default of Borrower 6hall entitle Lender to the remedies available 
for a violation of the covenants Incorporated by reference. 

6.10 Waiver of N.R.S. 675. The Borrower does hereby warrant to Lender, that Borrower as 
owner of the Property. does hereby wallle Its rights, If any, under N.R.S. 675.060 and N.R.S. 675.'170, 
and does further warrant to l.ender that Borrower win not use N.R.S. 675.060 and/or N.R.S. 675.470 as a 
defense In lis obligation for repayment of the Loan and Indebtedness secured hereby to Lender. · 

6.11 Acknowl adgmant of Waiver of Hearing Before Sale. 

Borrower understands that under the Constitution of the United Stales and the Constitution of the 
State where the Property is located it may have the right to nollce and hearing before the Property may 
be sold and that the non-judicial procedures for foreclosure, including, without limitation, by advertisement 
with power of sale. do nol Insure that personal nodce will be given to the Borrower and neither said non
Judicial procedures nor the Uniform Commercial Code may require any hearing or other judicial 
proceeding. BORROWER HEREBY EXPRESSLY CONSENTS AND AGREES THAT THE PROPERTY 
MAY BE FORECLOSED BY NON-JUDICIAL PROCEDURES AND THAT THE PERSONAL PROP.ERTY 
MAY BE DISPOSED OF PURSUANT TO THE; UNIFORM COMMERCIAL CODE OF THE STATE 
WHERE THE PROPERTY IS LOCATED. BORROWER ACKNOWLEDGES THAT IT IS REPRESENTED 
BY LEGAL COUNSEL AND THAT BEFORE SIGNING THIS DOCUMENT THIS PARAGRAPH AND 
BORROWER'S CONSTITUTIONAL RIGHTS WERE FUI.I. Y EXPLAINED BY SUCH COUNSEL AND 
THAT BORROWER UNDERSTANDS THE NATURE AND EXTENT OF THE RIGHTS WAIVED HEREBY 
AND THE EFFECT OF SUCH WAIVER. 

6.12 Trustee. 

It shall be no part of .the !,iuty of the Trustee to see to any recording, filing or registration of this 
Security Instrument or any other Instrument in addition or supplemental thereto, or to give any notice 
thereof, or 10 see to the payment of or be under any duty In respect of any tax or assessment or other 
governmental charge which may be levied or assessed on the Proparty, or any pert hereof, or against the 
Borrower. or to sse to the performance or observance by the Borrower or any of the covenants and 
agreements contained herein. The Trustee shall not be responsible for the execution, acknowledgment 
or validity of this Security Instrument or of any lnslrumenl In 11ddit1on or suppleme~ntal hereto, or for the 
sufficiency of the security purported to be created hereby, and mal<:es no representation in respect thereof 
or In respect of the rights of the Lender. The Trustee shall have the right to advise with counsel upon any 
matters arising hereunder and shall be fully protected In relying as to legal matters on the advise of 
counsel. The Trustee shall not Incur any personal liability hereunder except far Its own willful miscondi.ICt; 
and the Trustee shall have the right to rely on any Instrument, document or signature authorizing or 
supporting any !ICtlon taken or proposed to be taken by the Trustee hereunder, believed by the Trustee In 
good faith to be genuine. 

In case of the death, Inability, rerosal or incapacity of the Trustee to act, or at the option or the 
Lender at any time and without cause or notice, a successor or subsdtule Trustee. may be named, 
consUMed and appointed, and the successor trustee shell so notify the Borrower. Succe51i0f or 
substitute trustees may be namea, constituted and appointed without procuring 1he resignation of the 
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former trustee and without other formality except the exeartion end acknowledgment by the Lender of a 
written instrument (which instrument, If the Lender Is a corporation, shall be executed by the President or 
any Vice President, without the necessity of any action bY the Board of Directorl authorizing such 
appointment) appolnling and designating such successor or substitute trustee, whereu!Xln such 
successor or substitute trustee shall become vested with and succeed to all of the rights, titles, privileges, 
powers and duties of the Trustee named herein. Such right of appcintment of a substitute or successor 
trustee shall exist as often end whenever for any of said causes the original or successor or substitute 
trustee cannot or will not act or has been removed as herein provided. 

6,13 Maturity Date. The final payment of the Indebtedness evidenced by the Note Is due and 
payable on April11, 2018 (the "Maturity Date•). 

6.14 Default Rate. The "highest rate pennltted under applicable law• referred to In Section 
1.03 shall mean the Default Rate (as defined in the Note) If suoh a rate is not specified by applicable law. 

6.15 Planned Community, The Property includes certain units in, together with an undiVIded 
Interest in the common eiements/common elements of a residential community-Interest planned 
community project known as: PalmUla (lhe "Planned Community'). If the Palmilla Homeowner's 
Association, a Nevada non-profit corporation, or another entity which acts for the Planned Community 
(the 'Planned Community Association•), holds tllle to the Property, or any part thereof or interest 
therein, for the benefit or use of the Ownerl (as that term Is defined In the Declaration [defined below]), 
the Property also Includes Borrower's interest in th& Plallned Community Association and the uses, 
proc~eds and benefits of Borrower's _Interest. In addition to the covenants and agreements made In this 
Security Instrument, Borrower and Lender further covenant and agree as follows: 

(a) Planned Community Obligations. Borrower shall perform all of Borrower's obligations 
under the Planned Community's Constituent Documenls. The "Constituent Documents• are conectlvely 
the: (i) Oedaratlon of Covenants, Conditions and Restrictions and Reservation of Easements for 
Palmllla, recorded December 10, 2003 in Book 20031210 as DO<rument No. 03076, as amended by 
Annexation Amendments thereto recorded August 21, 2006 in Book 20060821 as Document No. 003685, 
recorded September 6, 2006 In Book 20060906 as Document No. 00388, recorded February 7, 2006 In 
Book 20060207 as Document No. 02991 and recorded February 27, 2007, In Book 20070227 as 
Document No. 0003972, and as amended by the instl\lments rec<:»rded on July 1, 2004, in Book 
20040701 as Document No. 04832, July 2, 2004, In Book 20040702 as Document No. 03889, May 19, 
:aoos, In Book 20050519 as Document No. 03905, an such instruments and documents being recorded In 
the real estate records of Clark County, Nevada (collectively, the •oac!aratlon"); (II) the and artlcles of 
incorporation and by-laws ol the Planned Community Association: (iii) any rules and regulations adopted 
by the Planned Community Association; and (lv) other equivalent documents. Borrower shall promptly 
pay, when due, all dues and assessments Imposed pursuant to the Constituent Documents. 

(b) Public liability Insurance, Borrower will take such actions as may be reasonable to 
insure that the Planned Community Association maintains a pubDc liability Insurance policy acceptable In 
form, amount and extent or coverage to Lender. 

(c) CondemrJl!tlon. The proceeds of any award or claim for damages, direct or 
consequential, payable to Borrower In connection with any condemnation or other tal<lng ol all or any part 
of the Property, whether of any unit or of the common elements, or for any corweyarw;e In lieu of 
condemnation, aro hereby essignod s.nd shall be paid to Lender. Such proceeds shall be applied by 
Lender to the sums secured by this Security Instrument as provided In Section 1.09 of this Security 
Instrument. The Borrower shan Immediately notify Lender In writing of: (i) the receipt by the Borrower of 
any notice or other writing or communication from the Planned Community, or any person or party acUng 
on behalf of the Planned Community, noting or claiming any default by the Borrower In performance or 
observance under the Constituent Documents: and (ii) the occurrence of any damage or destruction to, or 
commencement or Institution of any condemnation or eminent domain proceeding against, the Land or 
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Improvements, Borrower shall accept direction of Lender with respect to the exercise of the Borrower's 
rights and opUons under the Constituent Documents. 

(d) Lender's Prior Con!!ent. Borrower shall not. except after notice to Lender and with 
Lender's prior written consent, either partiUon or subdivide the Property or consent to or cause any of the 
following to occur: 

(J) · the abandonment or termination of tha Planned Community except for 
abandonment or termination required by law In the case of substantial destruction by fire or other casualty 
or In the case of a taking by condemnation or eminent domain; 

(li) any amendment to any proviaion of the Constituent Doeuments; 

(iii) termination of professional management and assumption of self· 
man11gement of the Planned Community Association; or 

(lv) any action which would have the effect of rendering the publ~ nablllty 
insurance coverage maintained by the Planned Community Association unacceptable to Lender. 

(e) Remedlas. If Borrower does not pay Planned Community dues and assessments when 
due, then Lender may pay them. Any amcunts disbursed by Lender under this Section 6~15 shall 
become additional debt of Borrower secured by this Security Instrument. Unless Bori'QINer and Lender 
agree to olher terms of payment these amounts shall bear interest from the date of disbursement at the 
Note rate and shall be payable with Interest, upon notice from Lender to Borrower requesting payment 

(f) Books and Records. Borrower will maintain books and records and bank accounts 
separate from those of the Planned Community and the Planned Community Assoclatloo. 

(g) Funds. Borrower will not commingle the funds and other assets of Borrower witll those 
of the Planned Community or Planned Community Association, 

(h) ((oouacts and Agreements. Borrower will not enter into any contract or agreement with 
the Planned Community or Planned Community Association except upon terms and conditions that are 
intrinsically fair and substantially similar to those that would be available on en arms-length basis with 
third parties other than tile Planned Community or Planned Community Association. 

(i) Compliance With Covenants. Borrower agrees to cause to be done all things 
necessary to comply with .the covenants contained in this Security Instrument and the other Loan 
Documents, except to the extent tha Borrower Is prevented from doing so by the Constituent Documents. 

(j) etanped Commynltv Association ~. Borrower will not take any action, or will 
withhold approval from, as the c11se may be, any acuon proposed to be taken by the Planned Community 
Association which, if taken by Borrower would be an Event of Default hereunder. Without llm!Hng the 
foregoing, Borrower covenants and agrees to exercise Its voting rights in the Planned Community 
Association: 

(I) to disapprove any proposed action to dec::rease any member of the 
Planned Community Association's contribution to the Planned Communlly'S reserve account Which Is 
maintained for the Property's common area repair and maintenance (the 'Reserve Accounr) if the effect 
of such decrease would be to decrease the Reserve Account below a level sufficient to fund anticipated 

. repairs, maintenance and Improvements, as determined by the Planned Community's operating budget, 
Its current reserve account analysis and any current property assessment reports; provided, however, 
that if Lender bssed upon a current property assessment report for the Property, determines that such 
decrease was not appropriate, Lender may require Borrower to Increase the On-going Replacement 
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Reserve (as defined in the Reserve Agreement of even date herewith executed by Borrower) by an 
amount sufficient in Lender's reC:lsonable discretion, based upon such property assessment report, to 
meet anticipated repairs, maintenance and improvements, provided however, that in no event shall such 
increase per unit e)Cceed the amount of decrease per unit otherwise approved by the Planned 
Community; 

(li) lo disapprove disbursements from the Reserve Account ror matters other 
than repair and maintenance to the Property's common areas: 

(iii) to disapprove any proposed action which would result In any further 
encumbranCE! of the Property; 

(iv) to Initiate and approve lncteases ln the member's contribution to the 
Reserve Account If such increase is necessary to estab~sh the reserve fund at a level sufficient to rund 
anticipated repairs, maintenance and Improvements, as determined by the Planned Community 
Association's operating budget, Its current reserve account analysis and any current property assessment 
reports: and 

(v) for purposes hereof, action taken oy the Borrower shall also mean that 
taken by the directors of the Planned Community Association nominated and appointed by the Borrower. 

(k) Assessment Repon. Not more often once during each calendar year, Lender may 
require that a current property assessment report be prepared, at Borrower's expense, to estimate the 
need for current and anticipated repairs, maintenance and Improvements for lhe Planned Community, or 
any portion thereof. 

(I) Planoed Communltv Association &a2.!1!. Borrower agrees, upon request, to provide 
copies to Lender, in a timely manner, of reports, finanCial analyses, budgets, noUces, minutes of Planned 
Community • related meetings, and any other material Information received by Borrower affecting the 
operation and management of the Property. 

(m) Proxy Agreement. Borrower shall not VtJltt to amend or modify or otherwise approve, 
consent to or suffer the amendment or modification of the Consllluent Documents In any manner 
whatsoever witllout obtaining l.ender's prior written approval. Borrower hereby appoints Lender as 
Borrower's Irrevocable power-of-attorney, coupled with an Interest, to act on bellalf of Borrower with 
respect to (a) voting to amend or rnodily the Constituent Oocum~tnts (except that Borrower shall not be 
deemed to have breached the foregoing by reason of any amendment or modification of the Com;tiluent 
Documents not requiring the approval of the Borrower under the Constituent Documents), and (b) voting 
with respect to the disposition of casualty proceeds or any condemnation award which shall be voted at 
the direction of Lender and consistently with the provisions or this Security Instrument. Borrower agrees 
to enter into a Proxy Agreement(s) and to execute such other documents and lake such other action as 
Lender may require to evidence Lender's rights lo exercise Borrower's voting rights In the Planned 
Community while any Event of Derault is continuing. 

(n) Control. The Planned Community Association shall at Bll limes be under the collective 
control of Borrower. Mused In this Subsection 6.15(n), the term •control' means the possession, 
directly or indirectly, of the power to direct or cause the direction of management, policies or activities of a 
person or entity, whether through ownership of voting securities, by contr<tct, by Qperatlon ol law, or 
otherwise. 

(o) Qeclaraol Rights. Bonower shall not convey, transfer,· assign, relinquish or otheiWise 
dispose of Its rights and Interests as the "Declaranr under the Declaration without the Lender's prior 
written consent. 
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(p) Increase in the Number of Units In the Association. Without limiting any of the 
foregoing, without the Lender's prior written consent, the Borrower shell not exercise any rights it moy 
have, a~ the "Declarant" under the under Declaration, under Section 14.1(h)(2) or the Declaration 
(captioned "Certain Other Rights"). 

(q) Conversion. Borrower agrees not to convert the Property to any additional common 
interest community, condominium, planned community or cooperative of any kind, an<! the conversion or 
recording of any additional common Interest community, condominium, planned community or 
cooperative documents on the Property or any part thereof with respect to the Property shall be an Event 
of Default hereunder. 

ARTICLE7. 
MISCELLANEOUS 

7.01 Amendments. Thle instrument cannot be waived, changed, discharged or terminated 
orally, but only by an Instrument In wr!Ung signed by the party against whom enforcement or any waiver, 
change, discharge or termination Is sought. 

7.02 Borrower Waiver of Rights; Waiver of Automatic Stay. 

(a) Borrower waives to the extent permitted by law, (i) the benefit of all laws now existing or 
that may hereafter be enacted providing for any appraisement before sale of any portion of the Property, 
(li) all rights of valuation, appraisement, stay of execution, reinstatement and redemption laws and 
marshaling in the event of foreclosure of the liens hereby created, (Ill) all rights and remedies which 
Borrower may have or be able to assert by reason of the laws of the State where the Property is located. 
pertaining to the rights and remedies of sureties, (iv) the right to assert any statute of limitatlom as a bar 
to the enforcement of the lien of this Security Instrument or to any action brought to enforce. the Note or 

· any other obligation secured by this Security Instrument, and (v) any rights, legal or equitable, to require 
marshaling of assets or to require upon foreclosure sales In a particular order. Lender shall have the right 
to determine the order In which any or all of the Property shall be subjected to the remedies provided 
herein. Lender shall have the right to determine the order In which any or all portions of the Secured 
Obligations are satisfied from the proceeds realized upon the exercise of the remedies provided herein. 

(b) WITHOUT LIMITING ANY OF THE FOREGOING SET FORTH IN SUBSECTION (a) 
ABOVE, BORROWER HEREBY AGREES THAT, IN CONSIDERATION OF LENDER'S AGREEMENT 
TO MAKE THE LOAN AND IN RECOGNITION THAT THE FOLLOWING COVENANT IS A MATERIAL 
INDUCEMENT FOR LENDER TO MAKE THE LOAN, IF BORROWER SHALL (1) FILE WITH ANY 
BANKRUPTCY COURT OF COMPETENT JURISOICTION OR BE THE SUBJECT OF ANY PETITION 
UNDER ANY SECTION OR CHAPTER OF THE BANKRUPTCY CODE, OR SIMILAR LAW OR 
STATUTE: (II) BE THE SUBJECT OF ANY ORDER FOR RELIEF ISSUED UNDER THE BANKRUPTCY 
CODE OR SIMILAR LAW OR STATUTE; [Iii} FILE OR BE THE SUBJECT OF ANY PETITION SEEKING 
ANY REORGANIZATION, ARRANGEMENT, COMPOSITION, READJUSTMENT, LIQUIDATION, 
DISSOLUTION, OR SIMILAR RELIEF UNDER ANY PRESENT OR FUTURE FEDERAL OR STATE ACT 
OR LAW RELATING TO BANKRUPTCY, INSOLVENCY, OR OTHER RELIEF FOR DEBTORS: ~v) 
HAVE SOUGHT OR CONSENTED TO OR ACQUIESCED IN THE APPOINTMENT OF ANY TRUSTEE, 
RECEIVER, CONSERVATOR, OR LIQUIDATOR; OR (v) BE THE SUBJECT OF AN ORDER, 
JUDGMENT OR DECREE ENTERED BY ANY COURT OF COMPETENT JURISDICTION APPROVING 
A PETITION FILED AGAINST ANY BORROWER FOR ANY REORGANIZATION, ARRANGEMENT, 
COMPOSITION, READJUSTMENT, LIQUIOAllON, DISSOLUTION, OR SIMILAR RELIEF UNDER ANY 
PRESENT OR FUTURE FEDERAL OR STATE ACT OR LAW RELATING TO BANKRUPTCY, 
INSOLVENCY OR RELIEF FOR DEBTORS, THEN, SUBJECT TO COURT. APPROVAL, LENDER 
SHALL THEREUPON BE ENTITLED AND BORROWER HEREBY IRREVOCABLY CONSENTS TO, 
AND WILL NOT CONTEST, AND AGREES TO STIPULATE TO RELIEF FROM ANY AUTOMATIC STAY 
OR OTHER INJUNCTION IMPOSED BY SECTION 362 OF THE BANKRUPTCY CODE OR SIMILAR 
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LAW OR STATUTE (INCLUOINO, WITHOUT LIMITATION, RELIEF FROM ANY EXCLUSIVE PERIOD 
SET FORTH IN SECnON 1121 OF THE BANKRUPTCY CODE) OR OTHERWISE AVAILABLE TO 
LENDER AS PROVIDED IN THE NOTE AND THE LOAN DOCUMENTS, AND AS OTHERWISE 
PROVIDED BY LAW, AND BORROWER HEREBY IRREVOCABL V WAIVES ITS RIGHT TO OBJECT 
TO SUCH RELIEF. 

7.03 Statements by Borrower. Borrower shall, wilhin ten ( 1 0) days after written notice 
thereor from Lender, deliver to Lender (or any person designated by Lender) a written statemer'lt, in form 
satlsfactol',' to Lender, fully acknowledged, stating the unpaid principal of and Interest on the Note and 
any other amounts secured by \his Seeunly Instrument and stating whether any offset, counterclaim or 
defense exists against such sums and the obligations of this Security Instrument. 

7.04 Loan Statement Fees. Lender or its authorized loan servldng agent may Impose a 
service charge for eny statement requested by Borrower regarding the Secured Obligations; provided, 
however, that such amount may not exceed the maximum amount allowed by law at the time requeat for 
the statement is made. 

7.05 Notices. Whenever Borrower, Trustee or Lender shall desire to give or serve eny notice, 
demand, request or other communication with respect to this Security Instrument, each such notice, 
demand, request or communication shall be given In wriUng at the address of the intended recipient set 
forth below by any of the following means: (e) personal service (Including, without limitation, service by 
overnight co1.1rier service); (b) electronic communication, whether by telex, telegram, facsimile or 
telecopying (if confirmed In writing sent by personal service or by registered or certified, first class mall, 
return receipt reQuested); or {c) registered or certified, first class mail, return receipt requested: 

If to Lender: 

with a copy to: 

If to Borrower. 

with a COPY to: 

If to Trustee: 

ARTESIA MORTGAGE CAPITAL CORPORATION 
11 BO NW Ma?le S\reet, Suite 202 
Issaquah, Washington 98027 
Attn: Servicing Department 
Fax: (425) 313·1005 

BEST & FLANAGAN LLP 
225 South Sixth Stree~ Suite 4000 
Minneapolis, Minnesota 55402 
Attr.: Thomas G. Garry 
Fax: (612) 339-5897 

PALMILLA DEVELOPMENT CO., INC. 
235 West Brooks Avenue, 2nd Floor, 
North Las Vegas, Nevada 89030 
Fax: (702) 399·6243 
Attn: Hag~ Rapaport 

RONALD E. GU.LETIE, Esq. 
235 West Brooks Avenue, 2nd Floor 
North Las Vegas. Nevada 89030 
Fax: (702) 399-6243 

Equity Tille, LLC, a Nevada llmiled liEJbillty company 
7360 West Flamingo Road · 
Las Vegas, Nevada 89147 
Attn: Robert Rosales 
Fax: (702) 432·1113 



000517

000517

000517 00
05

17

Such addresses may be changed by notice to the other parties given in the same manner as provided 
above. Any notice, demand of request sent pursuant to either subsection (a) or {b) hereof shall be 
deemed received upon such personal service or upon dispatch by electronic means, and, If sent pursuant 
to subsection (c) shall be deemed received five (5) days following deposit In the mall. 

7.06 Captions. The captions or headings at the beginning of each Section hereof are for the 
convenience of reference only and are not a part of this Security Instrument. 

7.07 Savings Clause; Invalidity of Certain Provisions. Notwithstanding any provisions tn 
the Note or in this Security Instrument to the contrary, the total liability for payments In the nature of 
Interest, Including, without limitation, prepayment charges, default imerest end late fees, shell not exceed 
the limits Imposed by the laws of the State where the Property Is tocatecl or the United States of America 
relating to maximum allowable charges of interest Lender shall not be entitled to receive, collect or 
apply, as Interest on the Secured Obligations, any amount in excess of the maximum lawful rate of 
interest permltled to be charged by applicable laws. If lender ever receives, collects or applies as 
Interest such amount which would be excessive, such interest shall be applied to reduce the unpaid 
principal balance of the Note, and any remaining elCcess shall be paid over to person or persons legally 
entitled thereto. Every provision of this Security Instrument Is Intended to be severable. In the event any 
term or provision hereof Is declared to be illegal, Invalid or unenforceable for any reason whatsoever by a 
court of competent jurisdiction, such Illegal or invalid or unenforceable term or provision shall !'lOt affect 
the balance of the terms and provisions hereof, which terms and provisions shall remain binding and 
enforceable. 

7.08 Provisions Regarding Trustees. AI any limo, or from lime to time, without liability 
therefor and without notice to Borrower, upon written request or Lender and presentation of 111ls Security 
Instrument and the Note secured hereby for endorsement, and without affecting the personal liability of 
any person for payment of the Secured Obligations {subject to the limitations on recourse set forth In the 
Nota) or the effect of this &.lcvrlty lnsll\lment upon the remainder or the Property, Trustee [or the one 
acting} may (i) reconvey any part of the Property, (II) consent In wrillng to the making of any map or plat 
thereof, (Ill) join In granUng any eal!emenl thereon, or (lv) join in any extension agreement or any 
agreement aubordinating the lien or charge hereof. 

Trustee shall not be liable for any error of judgment or aet done by Trustee, or be otherwise 
responsible or accountable under any circumstances whatsoever. Trustee shall not be personally liable 
In case of entry by 11 or anyone acting by virtue of the powers herein granted it upon the Property for 
debts contracted or liability or damages lnctJrred in the management or operation of the Property. All 
monies received by Trulitee shall, until used or applied as herein provided, be held In trust for the 
purposes for which they were received, but need not be segregated In any manner from any other monies 
(except to the extent required by law) and Trustee shall be under no liability for Interest on any monies 
received by II hereunder. 

Trustee may resign by giving of notice of such resignation In wrlUng to Lender. ~f Trustee $hall 
die, resign or become disqualified from acting, or shall fall or refuse to exercise its powers hereunder 
when requested by Lender so to do, or If for any reason and without cause lender shall prefer to appoint 
a subslitute trustee to" act Instead of the original Trustee named herein, or any prior successor or 
substitute trustee, Lender shall have full power to appoint a substitute trustee and. if preferred, several 
substitute trustees in succession who shall succeed to all the estate, lights, powers and dulles of the 
aforensmecl Trustee. Upon appointment by Lender and upon recording of the subsUtulfon In the land 
records of the County where the Property Is located, any new Trustee appointed pursuant to any of the 
provisions hereof shall, without any further act, deed or conveyance, become vested with a lithe estate$, 
properties, rights, powers and trusts of Its predecessor In the rights hereunder with the same effect as if 
originally named as Trustee herein, 
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7.09 Subrogation. To the extent that proceeds of the Note are used to pay any outstanding 
lien, charge or prior encur:nbrance agalnslthe Property, such proceeds have been or will be advanced by 
lender at Borrower's request and Lender shall be subrogated to any and all rights and liens held by any 
owner or holder. of such outslanding liens, charges and prior encumbrances, irrespective of whether said 
liens, charges or encumbrances are released. 

7.10 Coats ilnd Expenses; Attorneys' Fees for Preparation and Enforc:ement. 

(a) Borrower acknowledges and confirms that Lender shall impose cenaln administratiVe 
processing and/or commitment fees in connection with (i) the extension, renewal, modification, 
amendment and termlnadoo or the Loan. (II) the release or substitution or collateral therefor, (iii) obtaining 
certain consents, waivers and approvals with respect to the Property, or (iv) the review or any L~se or 
proposed Lease or the preparation or review of any subordination, non-disturbance and attornment 
agreement (the occurrence of any of the above shall be called an ·event"). Borrower further 
acknowledges and confirms that it Shall be responsible for the payment Qf all costs of reappraisal of the 
Property ar any part thereof, whether required by law, regulation, Lender or any governmental or quasi· 
governmental ~:~uthority. Borrower hereby acknowledges and agrees tQ pay, Immediately, with or without 
demand, all such fees (as the same may be increased or decreased from time to time), and any 
additional fees of a similar type or nature which may be Imposed ·by Lender from time to time, upon the 
occurrence of any Event or otherwise. Wherever ills provided for herein that Borrower pay sny CO$IS and 
expenses, such costs and expenses shall include, but not be limited to, all attorneys' fees and 
disbursements of Lender. 

(b) Borrower shall pay all attorneys' fees Incurred by Lender In connection with (I) the 
preparation of the Note, this Security Instrument and the other Loan Documents, and (ii) the items set 
forth In Section 7.10(a) above. In addition, Borrower shall pay to Lender on demand any and all 
expenses, including, without limitation, attorneys• fees and costs, Incurred or paid by Lender In protecting 
Its interest In the Property or in collecUng any amount payable hereunder or in enforcing its rights 
hereunder with respect to lha Property (including, without limitation, commencing any foreclosure action), 
wllether or not any legal proceeding Is commenced hereunder or thereunder, together with interest 
thereon at the Default Rate from the date paid or Incurred by Lender until such expenses are paid by 
Borrower. 

As used In this Security Instrument, the terms "attorneys' fees' or •attomeys' fees and costs' or 
"altorneys' fees, costs and expenses" shall mean the reasonable attorneys' fees and the costs and 
expenses of counsel to Lender (including, without limltaUon, In-house counsel employed by Lender), 
which may Include, without limitation, printing, duplicating, telephone, fax, air freight end other charges, 
and fees billed for law clerks, paralegals, librarians, expert witnesses and others not admiUed to the bar 
but performing services under the supervision of an attorney and all such fees, costs and expenses 
incurred with respect to trial, appellate proceedings, mbltrations, out-of-court negotiations, workouts and 
settlements, and bankruptcy or insolvency proceedings (Including, without limitation, eeeklng relief from 
stay In bankruptcy proceedings). and whether or not any action or proc::eedlng Is brought or Is concluded · 
with respect to the matter for which suCh fees, costs and expenses were incurred, and whether or not the 
Lender Is the prevailing party. Lender shall also be entitled to Its attorneys• fees, costs and expenses 
incurred In any post-judgment action or proceeding to enfQrce and collect the judgment. This Section 
7.10 Is separate and several, shall survive the discharge of this Security Instrument, and shall survive the 
merger of this Security Instrument Into any judgment on this Security Instrument. · 

7.11 No Merger of Lease. If both the Borrower's and tenant's estate under any Lease or any 
pOrtion thereof which consUMes a part of the Property shall at any time become vested In one owner, lhls 
Security Instrument and.!he lien created hereby shall not be destroyed or terminated by application of the 
doctrine of merger unless Lender so elects as evidenced by recording a written declaration so stating, 
and, unless and until Lender so elects, Lender shall continue to have and enjoy all of the rights and 
privileges of Lender as to the separate estates. In addition, upon the foreclosure of the Uen created by 
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this Security Instrument on the Property pursuanlto the provisions hereof, any leases or subleases then 
exiS11ng e.nd affecting all or any portion of the Property shall not be destroyed or terminated by applicatlon 
of the taw of merger or as a matter of law or as a result of such foreclosure unless Lencler or any 
purchaser at such foreclosure sale shaD so elect. No act by or on behalf of lender or any such purchaser 
shall constitute a termination of any lease or sublease unless Lender or such purchaser shall give written 
notice thereof to such tenant or subtenant 

7.12 Governing Law. This Security Instrument shall be governed by 'and construed In 
accordance with the laws of the State where the Property-Is located. 

7.~3 Joint and Several Obligations. If this Security Instrument Is signed by more than one 
party, an obllgt~tions herein contelned shall be deemed to be the joint and several obligations of each 
party e~ee<:utlng this Security Instrument Any married person signing this Security Instrument agrees that 
recourse may be had against communily assets and against his or her separate property for the 
sallsfaction of all obllgatlons contained herein. 

7.14 Interpretation, In this SeCtJrlly Instrument the singular shall include the plural and the 
masculine shalllncluoe the feminine and neuter and vise versa, if t11e context so requires. 

7.15 Reconveyance by Trustee, Upon written request of Lender slating that all s11ms 
secured hereby have been paid, and upon surrender of this Security Instrument and the Note to Trus.tee 
for cancellation and retention and upon paymenl by Borrower of Trustee's fees, Trustee shall reconvey to 
Borrower, or to the person or persons legally entitled thereto, without warranty, any portion of the 
Property then held hereunder. The. recitals In such reconveyance of any matters or facts shall be 
conclusive proof of the truthfulness thereof. The grantee in any reconveyance may be described as 'the 
person or persons legally entitled thereto." Such grantee shall pay Trustee a reasonable fee and 
Trustee's costs Incurred in so reconveylng the Property. 

7.16 Counterparts. This document may be executed ano acknowledged In counterparts, all 
or which executed and acknowledged counterparts sh:~~ll together constitute a single document. 
Slgnalure and acknowledgment pages may be detached from the counterparts and attached to a single 
copy of this document to physically form one document, whlcl'l may be recorded. 

7.17 Effect of Security Agreement; Fixture Filing. To the extent of the existence of any 
Personal Property encumbered by this Securlly Instrument, this Securlly Instrument constitutes both (a) e 
security agreement Intended to create a security Interest In such Personal Property in favor of Lender; 
and, (b) a flnandng statement tiled as a fixture filing in the real estate records or the county in which the 
Property Is located with respect to any and ali Fixtures Included within the Per:sonal Property with respect 
to any goods or other personal property that may now be or hereafter become such fiKtures, The 
Information In the suosectlons below this paragraph Is provided in connection with the filing of this 
Security Instrument as a flrnmclng statement as referred to above, and the Borrower hereby represents 
and warrants such Information to be true and complete as of the dale of this Securlly Instrument This 
Securlly Instrument shall be self-operative with respect to such Personal Property, but Borrower shall, 
upon the request of Lender, execute and deliver to Lender, in form and content satisfactory to Lender, 
such financing statements, descrlpUons of property and such further assurances . as lender may 
determine from time to time to be necessary or desirable to create, perfect, continue anct preserve the len 
and encumbrances hereof and the securlly Interest granted herein upon and In the Personal Property 
specifically described herein, or generally described and Intended to be the subject or the security 
interest, lien and en<:umbrance hereby created, granted and conveyed. Lender, at the eJCpense of 
Borrower, may cause such statements, descriptions and assurances as provided In this Security 
Instrument to be recorded and re-recorded, Filed and reflled, at such times and In such places as may be 
required or permitted by law to so create, perfect and preserve the lien and encumbrance hereof upon all 
of the Personal Property. By signing this Security Instrument, Borrower authorizes Lender to file s11ch 
financing statements before, on or after t11e date hereof, and to me such amendments or conlinuation 
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statements, all as Lender determines nece~sary or desirable frol'!'l time to lime to perfect or continua 1he 
lien of the Lender's security interest in the Personal Property. 

(a) The Borrower is the record owner of the real estate described in this Security Instrument. 
The name and mailing address of the record owner of the real estate described in this Security Instrument 
Is set for the in tha first paragraph of this Security Instrument. 

(b) The nama, mailing address, type of organization and slate of formation of the Borrower is 
set forth In the first paragraph of this Security Instrument. The OrganiZatlonalldenUficatlon Number of the 
Borrower is NV 032005·2003. 

(c) The name and mailing address of the Secvred Party {Lender) Is: 

ARTESIA MORTGAGE CAPITAL CORPORATION 
1180 NW Maple Street, Suite 202 
Issaquah, Washington 98027 
Attn: Servicing Department 

(d) This document covers goods which are or are to become fixtures. 

7.18 · Spouse'& Separalo Property. Any Borrower who is a married person expressly agrees 
that recourse may be hacl against his or her separate property, subject to the limitations on recourse set 
forth In Section 10 of the Not\'. 

7.19 Offsets. No Secured Obligations shalf be deemed to have been offset or to be offset or 
compensated by all or part of any claim, cause of action, counterClaim or cross claim, whether lfquldated 
or unllquldated, which Borrower or any successor to Borrower now or hereafter may have or may claim to 
have against Lender; and, In respect to the Indebtedness now or hereafter secured hereby, BorTQwer 
waives, to the fullest a)(tent permitted by law, the benefits of any law which authorizes or permlls such 
offsets. 

7.20 Construction of this Security Instrument. Borrower and Lender agree that this 
Security Instrument shall be Interpreted in a fair, equal and neutral manner as to each of the parties. 

7.21 Clerical Error. In the event Lender at any time discovers that the Note, any other lUIIe 
secured by this Security lnstrumel'lt, this Security Instrument or any other Loan Document contains an 
error that was caused by a clerical mistake, calcvlalion error, computer malfunction. printing error or 
similar error, Borrower agrees, upon notice from Lender, to re-execute any documents that are necessary 
to correct any such error(s). Borrower further agrees that Lender will not ba liable to Borrower for any 
damages incurred by Borrower that are directly or Indirectly caused by any such error. 

7.22 Lost, Stolen, Destroyed or Mutilated Loan Documents. In the evertt of the loss. theft 
or destn.Jction of the Note, any other note secured by ·!his Security Instrument or any olher Loan 
Document, or In the event of the mutilation of any of the Loan Documents, upon Lender's surrender to 
Borrower of the muUiated Loan Docvmel'lt, Borrower shall execute and deliver to Lender a LQan 
Document In form and content Identical to, and to serve as a replacement of, the lost. stolen, destroyed, 
or mutilated Loan Document and such replacement shall have the same force and effect as the lost, 
stolen, destroyed, or mutilated Loan Document, end may be treated for alf purposes as the original copy 
of such Loan Document. 

7.23 Time Is of the Essence. Time is of the essence lr the performance of each provision of 
this Securlly Instrument. 
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I 
i 7,24 Legislation Affecting Lender's Rights. It enactment or expiration of applicable laws 

has the effect of rendering any material provision of the Note or this Security Instrument unenforceable 
according to Its terms, Lender, at Us oplion, may demand immediate payment in lull ol all sums secured 
by this Security Instrument and may Invoke any remedies permitted under this Security Instrument. 

7.25 RESERVED. 

7.26 Exhibits and Riders. The exhibits and riders, If any, allached hereto are incorporated 
herein by reference and made a part hereof. 

7.27 Successors 11nd Assigns. Without in anyway limiting or affecling the provisions of 
Section 1. 15 hereof, all of the terms, covenants, provisions and conditions herein contained shall be for 
the benefit of, apply to, and bind t~ heirs, successors and assigns of the Borrower and the Lender, and 
are intended and shall be held to be covenants running with the l.and. 

7.28 Declaration of No Offset. The Borrower represents and warrants to the Lander that the 
Borrower has no knowledge of any offsets, counterclaims or defenses to tha principal of the Secured 
Obligations, or to any part thereof, or the Interest thereon, either at law or In equity. 

7.29 Entire AgrGemant. This Security Instrument and the other Loan Documents contain the 
entire agreement bet.veen the Borrower and the Lender relating to or ~nnected with the Loan. Any other 
agreements relating to or connected with the Loan not expressly set forth in this Security Instrument 
and/or other Loan Documents are null and void and superseded in their entirety by the provisions of this 
Security Instrument and the other Loan Documents. 

7,30 No Jotnl Venture or Partnership. The relationship of the Borrower and the Lender 
. created hereby is strictly of debtor-creditor and nothing contained herein or in any other documents or 

Instrument secured hereby shall be deemed or construed to create a partnership or Joint venture between 
Borrower and Lender. 

7.31 No Lender Obllglltions. 

(a) Notwithstanding any or the provisions contairled herein with respect to Lender taking a 
security Interest in the Leases, Lender is nat undertaking the performance of any obligations under the 
Leases. 

(b) By accepting or approving anything required to be observed, performed or fulfilled or to 
be given to Lender pursuant to this Security Instrument, the Note or the other Loan Documents, including 
withcul limitation, any officer's oertlficate, balance sheet, statement of profit and loss or other financial 
statement, survey, appraisal, or insurance policy, Lender shall not be deemed to have warranted, 
consented to, or affirmed the sufficiency, the legality or effectiveness of same. and such acceptance or 
approval thereof shall not constitute any warranty or affirmation with respect thereto hy l.ender. 

7.32 Estoppel Certificates, After request by Lender, Borrower, within ten (10) days, shall 
furnish Lender or any proposed assignee with a statement, duly acknowledged and certified, setting forth 
the amount oft~ original principal amount of ilia Note, the unpaid principal amount of the Note, the rate 
of interest of thB Note, the terms of payment and maturity date of the Note, the date Installments of 
interest and/or principal were last paid, thai, except as provided in such statement, there are no defaults 
or events which with. the passage or time or the giving of notice or both, would constitute an Event of 
Default under the Note or this Security Instrument, that the Note and this Security lnstrumenl are valid, 
legal and binding obligations and have nat been modllled or If modified, givlns particulars of such 
modification, . whether any offsets or defenses exist against the Secured ObligEtllons a11d, If any are 
alleged to exist, a detailed description thereof, lhal all Leases are in full force aoo effect and (provided 
the Property Is not a residential multifamily property) have not been modified (or If modified, setting forth 
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all modifications), tho date to which the Rents thereunder have been paid pursuant to the Leases, 
whether or not, to the best knowledge of Borrower, any of tho tenants under the Leases are In default 
under the Leases, and, H any of the tenants &re In def;~ult, setting forth the specific natura of all such 
defaults, the amount or security deposits held by Borrower under each Lease and that such amounts are 
consistent with the amounts required under each Lease, and as to ·any other matters reasonably 
requested by Lender and reasonably related to the Leases, the Secured ObllgaUons, the Property or this 
Security Instrument. 

7.33 Renewals. and Extensions. Any renewal or extension, modification or amendment of 
!he Note andfor this Security Instrument will not operate to release, In any manner, the liability of 
Borrower or any other party liable for the Loan and their respective successors in interest. 

7.34 Incorporation. The terms and condiUons of all the other Loan Documents are hereby 
iiiCOrporated by reference. 

[Signatures on Following Pagels)]. 
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IN WITNESS WHEREOF, Borrower has executed this Security Instrument as of the day and year 
first above written. 

STATE OF__...,..---

COUNTY OF-----

BORROWER: 

PALMILL.A DEVELOPMENT CO., INC., 
a Nevada corporation 

By: 
Hagal Rap 

This Instrument was acknowledged before me on----,---· 2007, by Hagal Rapaport, the 
President of Palmilla Development Co., Inc., a Nevada corporation. 

Notary Public 
My Commission Expires: ----
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

State of California 

County of Lo, An,_fl& 
On )ft~~nb Dala!kf , ,!lu1 before me, 

R! ?Dll 

llame IUld 'iltre <I Ollloer (o.g ... ,;;;; ~ NQtary Plll>li<:') 

personally appeared 'A • .. /zc. ~crt 

)!'personally known to me 

0 proved to me on the basis of satisfactory evidence 
to be the person~ whose name(&) I~ subscribed 
to the within instrument and acknowledged to me that 
h~y executed the same In hls/1:\efAAe!(. 
authorized capacity~, and that by hi~ 
slgnaturets) on the lns1rument the person{l;h or the 
entity upon behalf of which the person(&) acted, 
executed the instrument. 

WITNESS my hand artd official seal. 

9· ~ .. rL. 
----------------------OPnONAl---------------------

T/IOugn tfle /nformst/oll ()efow IS nO/ MquiriHI by Ia w, it may prol/6 vstuabls to persons relying on the docvment 
and COO/a prevent fmllflulent removal Bnd riiJl NachmtJnt of this frHm to another documen r. 

Dncrlptlon or Attached Document 
Tille or Type of Document:----------------------------

Document Date:------------------Number of Pages:-------

Slgner(s) Olner Than Named Above;-----------------------

Capaolty(les) Claimed by Slgner(s) 
Signer's Name:-------------
0 Individual 
0 Corporale Officer- nue(s): -------
0 Partner - 0 Limited 0 General 
0 Anorney tn Facl 
0 Trustee 
0 Guardian or Conservator 
0 .Other:--------

Signer Is Representing: _..;.... __ 

Signer's Name:-----------
.0 Individual 
0 Corporate Officer -11tle(s): -------
0 Partner - 0 Umlted 0 General · 
0 AHorney·ln Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other:---------

Signer Is Representing: ---~ 

I! lG& IZ J&hJNhttllfiWI2Li&J 22£ a I t LoRJ+ :: !& AIR 
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EXHIBIT A 
LEGAL DESCRIPTION OF PROPERTY 

The Property is located in Clark County, Nevada, and is legally described as follows: 

l'nrcel Qoc: (1): 

Lot Seven (7) in 13uilding Three (3) of AMF.NDEI) l'LAT OF rAL.MlLLA TOWNHOMES
PHASJ; I, os shown by map thcr«of on me in Book liS of Plats, Pasu ~. in tho Office ofthu County 
Recorder ofCinrk County, N.:,•o:uitl, as mncnded by Certificate or Amtndnnlnl record~:d March 15, 2005 In 
Bot'k 20050315 us Llocu111cn1 No. 01792, Ofticial Recortls, und by Certificate t1f Amendnlent recorded 
M~rch 16, 200$ inl:k•ok 200S()316 as [)oCIImcnt N1>. 04J27, Onlcinl Records 

L~ll$ Three (J), ~c\•un (7), F.lght (3), Ten (I()) and Eleven {11.) in Building Six (6); Loti One through 
1\wlve (1-12.) inclusiv~:, inl:h1ilding S.:~·en (7); Lots One throush 'l'wth·e ( 1-12) inclusive, in Building 
l<~l~hl (K); IA!s One through Twelve (1·12) in¢1u~ivl:', in IJuilding Ninl.' (9}; L.ots 011C through Twch•c (I· 
12) inclu~i~·e, In Building Trn (IU); Lo1s One through Twclv~: ( 1·12) inclusive, in Duiltling Elcn:u (II); 
Lots One thruu~:~h T\\',}lvc (1·12) inelusi~·c, in Building Twei\"C (ll); l..ots One through Twc;lv~: (1·12) 
inclusiv.;, in lluilding Thirteen (13); L<>IS Oue thruugh 'J"wel\·~ (1-12), inclusiv~:, in Buillling Fo11rtcen 
(14); Lots One through Twch•c (1·12), inclusive, In Durldlng trlrteco (JS): Lots One througl1 Twelve (I-
I 2) in~:hl$il•t:, in Building Sl,:tccn (16); l.vts On~: through Tv.-clve (1·12) inclu~iw, in Building Sevv~lep,n 
(l""l); I.<Jts One through Twelve (1·12), im:lu~ivc, in Building 1::i~:hu~en (18); l.ots One (I), fpur (4), Nine 
(9), Tcm (I D) and Twelve (12.) in Build in& Niu~h:en {l9); lind J.ots F.le,·cn (II) and Twelve (12) in 
L~uildi11g "l'w~111y (20) of P,\LMJI~Li\ TO'Wi''TIOME/:l- rt.l.\SE l u.q ~hown by 111ap thqrcot' on lilc i11 
fliJt>k II S ol' Plats. 1-'oc~;:c 49. in lhe Oflicc ot' the County ){ccurder ofCinrk Cl1unry, Nevada. 

The non-exclusi\'c: easemcm~ ttppurtcnnnt to 1hc rropert)' dcs~ribcd in J>ar~b One (I) and Two (2) u\'cr, 
m:ross and far the use ol'lhe Private Strceu, Common Elements end Common Areas as drllnelllcd upon 
the of J'lnl ofPALMU.LATOWNHOMES -PJL\SE :z, as shown bymup lherf<lfon filt i11 Book 115 
of l'luts, 1 1a~J;e -19, in the Offio;e oCt111:: Count)' Recorder of Clark County, N~:vadu, 1.11\d uponth..: l'h1t llf 

•\1\!ENlH:o I'LAT OF PAl.MILLt\ TOWNflO!'rlES- PIJ"ASE 11 os shown by m11p !hereof on Iii~: in 
Book II S (>f l'lnu, Page 8, in the Office ofctu: County Rccordl.lf ofClurk County, N~:v~da, liS funllcr S1:t 
forth illlhat ccrtoin Occlnration ofCovemuns, CtHulitiOIISillld Rcstricdons lind Reservation or F..asemelll~ 
for l'nhnilla, rect>rdcd Decc!IIL~r I 0, 2003 in Book 20031210 as Docurncrn No. 03076, Offici1ll Re.;ords, 
and in Annexatiun Amendment~ then:tu recorded August 21, 2006 in !look 20060821 ns Dcx:um~:nl No. 
IJOJ(i&S, rccl)l-dC\l Sl!plcmb~r Ci, 2006 iu O<lok Z00G090li :IR l)ocument·Nn. 003RK, 1.11\d recorded Fo!bruary 
7, 2006ln Dook 20060207 us DOCUtllCill Nn. 02991, llld recnr~AAI rebruary 2·/, 2007 in Book 201170227 
as Document No, 03972. Ofnclal Record;. 

OJ607.lmomoislt94J.7 
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CLARIFICATION 

EXHIBIT A 

LEGAL DESCRIPTION OF PRQPERTY 

The Property is located in Clark County, Nevada, and is legally described as follows: 

Parcel One (1); 

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMJLLA TOWNHOMES
PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County 
Recorder of Clark Co\.lrtty, Nevada, as amended by Certificate of Amendment recorded March 15, 
2005 in Book 20050315 as Document No. 02792, Official Records, and by Certificate of Amendment 
recorded March !6, 2005 in Book 20050316 as Docl.lment No. 04327, Official Records 

Parcel Two (2): 

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven (11) in Building Six (6); Lots One through 
Twelve (1- 12) inclusive, in Building Seven (7); Lots One through Twelve (1-12) inclusive, in Building 
Eight (8); Lots One through Twelve (1-12) inclusive, in Building Nine (9); Lots One through Twelve 
(l-12) inclusive, in Building Ten (10); Lots One through Twelve (1-12) inclusive, in Building Eleven 
(11); Lots One through Twelve (1·12) inclusive, in Building Twelve (12); Lots One through Twelve 
{1-12) inclusive, in Building Thirteen (13); Lots One through Twelve (1-12), inclusive, In Building 
Fourteen (14); Lots One through Twelve (1-12). inclusive, in Building FJCteen (15); Lots One through 
Twelve (1·12) inclusive. in Building Sixteen (16); Lots One through Twelve (1~12) inclusive, in 
Building Seventeen (17): Lots One through Twelve (1-12), inclusive, in Building Elgbteen (18); Lots 
One (I), Four (4), Nine (9), Ten (lO) and Twelve (12) in Building Nineteen (19); and Lots Eleven (II) 
and Twelve (12) in Building Twenty (20) cfPALMILLA TOWNHOMES- PRASE 2 as shown by 
map thereof on file in Book 115 of Plats, Page 49, in the Office ofthe County Recorder of Clark 
County, Nevada. 

Parcel Ihree <3); 

The non-exclusive easements appurtenant to the property descnbed in Parcels One (1) and Two (2) 
over. across and for the use of the Private Streets, Common Elements and Common Areas as 
delineated upon the of Plat of PALMILLA TOWNHOMES- PHASE 2, as shown by map thereof 
on file in Book 11 S of Plats, Page 49, in the Office of the Couflty Recorder of Clark County, Nevada, 
and upon the Plat of AMENDED l'LAT OF P ALMILLA TOWNHOMES- PHASE 1, as shown by 
map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark 
County, Nevada, as further set forth in that certain Declaration of Covenants, Conditions and 
Restrictions and Reservation of Easements for Palmilla, recorded December L 0, 2003 in Book 
2003 1210 as Document No. 03076, Official Records, and in Annexation Amendments thereto 
recorded August 21, 2006 in Book 20060821 as Document No. 003685, recorded September 6, 2006 
in Book 20060906 as Document No. 00388, and recorded February 7, 2006 in Book 20060207 as 
Document No. 02991, and recorded February 27, 2007 in Book 20070227 as Document No. 03972, 
Official Records. 
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Exhibit "4" 

Exhibit "4" 
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APN : 124-30-311·031 
124-30-312-014 and 015 
124-30-312-017 and 018 
124-30·312-025 through 169 
124-30-312-171 and 17l 
1l4-31l-3ll-177; and 
124-30-312-180 through 18) 

Recording requested by 
and when recorded mail to : 

Name : Best & Flanagan LLP 
Attention: Thomas G, Qarry 

Address: 225 South Sixth Street. Suite 4000 
City/State/Zip : Minneag_olis. Minnesota 554<a 

. llllllllllllllllllllllllllllllllllllllllllll 
20070330-0002947 

Fee: S26.0C 
ll/C Fee: $0.e0 
0313012007 12:04:42 
T2007ea5&264 
Requestor: 

EQUJTY TilL£ OF t£V~DA 

Debbie Conway SG1 
Clark County Recorder Pgs: 13 

Assignment ofLeases,Jten.!§.. 
Income and Profits 
(Title on Document) 

This page added to provide additional information required by N.R.S. 111.312 
Sectiollll 1·2. (Additional recording fee p,pplles) · 

This cover page: must be typed or printed in black ink only, 
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APN: 124-30-312·014: 124-30-312.025 through 169, inclusive; 124·30-312-171 and 172; 124·30·312· 
177; 124·30·312·180 through 182, inclusive: 124·30..311-031; 124-30.312·017 and 016; 124·30·312.022; 
124-30·312·015 

RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 

BEST & FLANAGAN LLP 
225 South Sixth Street, Suite 4000 

. Mlnnsapolls, Minnesota 55402 
Attn: Thomas G. Garry 

Order/Escrow No.: 07450038 
loan No.: 010-00001895 

~SPACE ABOVE THIS ~.IN~ FOR IIECORDER'4 USE 

ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS 

THIS ASSIGNMENT OF LEASES, 'tENTS, INCOME AND PROFITS (this "Assignment') Is 
made as of March 28, 2007, by PALMILLA DEVELOPMENT CO., INC., a(n) Nevada corporation 
('Borrower"). This Assignment is being given to secure thtJ payment or that certain Fixed Rate Note of 
even data herewith In the amount of Twenty Million One Hundred !;!Od Fifty Thousand and 001100 Dollars 
($20, 150,000.00) (the "Note") executed by Borrower, payable to the order of ARTESIA MORTGAGE 
CAPITAL CORPORATION, a Delawate corporation, and Its successors and assigns. having its prineipal 
office at1 180 NW Maple Street, Suite 202, Issaquah, Washington 98027 (the "Lender'). 

Borrower Ia justly indebted to Lender In the aggregate sum of Twenty MIIUon One Hvndred and 
Fifty Thousand and 00/100 Dollars ($20,150,000.00), with Interest thereon as set forth in the Note, which 
Note is doe and payable on or before Aprll11, 2018 (the 'Maturity Pate'); and 

Borrower Is the present owner in fee simple of lhal certain piece, parcel or tract of real property 
more particularly described in ~ attached hereto and by this reference incorporated herein (the 
"Property"): and 

Lender Is the owner and holder of the Security Instrument (as defined In the Note) encumbering 
the Property, which Security Instrument secures the Pl!Yment of the Note: and 

Lender, as a condition to making the aforesaid loan and to obtain additional security therefor, has 
required the execullon of this Assignment by Borrower; and 
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NOW THEREFORE, in order to further secure the payment of the Indebtedness of Borrower to 
Lender evidenced by the Note, which Note is secured by the Security Instrument, and for other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Borrower hereby 
Irrevocably, absolutely, presently and unconditionally grants, sells, assigns, transfers, pledges and sets 
over to Lender, 

(a) any and all leases, contracts, subleases, licenses, franchises, concessions, occupancy 
agreements, rights to use or other agreements now or llereafter affecting all or any portion of the Property 
or the use or occupancy !hereof, whether written or verbBI (individually, a ·Lease", collectively, the 
"Leases'), together with all or Borrower's right, title and Interest In the Leases including all modifications, 
amendments, extensions and renewals of the Leases and all rights ~u1d privileges Incident thereto and all 
demands or claims arising thereunder Qncluding any cancalration fees or other premiums collected in 
connection with lhe Leases) or under any policies insuring against loss of rents or profits; 

(b) all rents, royalties, issues; revenues, profits, proceeds, Income and other benefits, 
'Including accounts receivable, of, accruing to or derived rrom such Leases, or now due and which may 
hereafter become due under or by virtue of the Leases, Including without limitation expenses paid by 
tenants (collectively, "Rents'), and 

(c) all security deposits, guaranties and other security now or hereafter held by Borrower as 
security for the performance of the obligations of the tenants under such leases. 

The foregoing assignment of Rents and Leases Is intended by Borrower and Lender to create 
and shalf be construed to create a present and absolute assignment to Lender of all of Borrower's right, 
title and interest In the Rents end In the Leases and shall not be deemed to create merely t~n assignment 
for security only for the payment of any Indebtedness or the performanoe of any obligations of Borrower 
under an)' or the Loan Document$, n defined in the Security Instrument. This assignment Is included 
within the text of the Security Instrument for convenience only, but such Inclusion shall not derogate from 
Us effectiveness as a present and absolute assignment. Nothing contained herein shall operate or be 
construed to obligate Lenr;ier to perform any of the terms, covenants and eonditions contained In any 
Lease or otherwise to Impose any obligation upon Lemler with respect to any Lease, Including without 
limitation, any obligation arising out of any covenant of quiet enjoyment therein (O(ltalned In the event the 
tenant under any such Lease shall have been joined ps a party defendant In any action to foreclose and 
the estate of such tenant shall have been !hereby terminated, Borrower and Lender further agree that, 
during the term of the Secuflly Instrument, the Rents shell not constitute property of Borrower (or of any 
estate of Borrower) within the meaning of 11 U.S.C. §541, as may be amended from time to lime. 

Borrower hereby represents and warrants that, to Borrower's l<nowledge, except as otherwise 
expressly set forth in the certified rent roll delivered to Lender: (i) Borrower has good title 10 the Leases 
and the full power and right to assign the Leases; (li) no other persons have an)' title or Interest in the 
Leases; (Ill) the Leases are In full force and effect and have not been modified except as set forth In the 
certified occupancy statement delivered to and approved by Lender; (lv) there are no defaults under any 
of the Leases; (v) no other assignments of all or eny portion of ths Rents or the Leases exist or remain 
outstanding; (vi) ali Rents due have been paid In lull; (vii) none of the Rents reserved In the Leases have 
been assigned or otheiWise pledged or nypothacated: (viii) none of the Rents have been collected for 
more than one (1) month in Bdvance (except a security deposit shalf not be deemed rent COllected in 
advance): (fx) the property demised under the Lea$es have been completed and the tenants under the 
Leases have accepted the same alld have taken possession of the same on a rent-paying basis; (x) there 
exist no offsets or defenses to the payment of any portion of the Rents; (xi) Borrower has received no 
notice from any tenant challenging the validity or enforceabilitY of any Lease: (XII) there . ere no 
agreements with the tenants under the Leases other than eKpressly set forth in each Lease; (Kill) the 
Leases are valid and enrorceable against Borrower and the tenants set forth therein; (xiv) no Lease 
contains an option to purchase, right of first refusal lo purchase, or any other similar provision; (xv) no 
person or entity Ms any possessory Interest In, or right to occupy, the Property except unoer end 

2 
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pur:ruant to a lease; (xvi) each Lease Is subordinate to the Security Instrument, either pursuant to its 
terms or a recordable subordination agreement; (xvU) no Lease has the benefit of a non-disturbance 
agreement other than the non-disturbance agreements executed by the Lender in connection with the 
closing of the Loan and the non-disturbance provisions contained within the Lease(s) provided by the 
B01rower and reviewed by the Lender in conneclion with lhe dosing of the loan; (xviii) all security 
deposits relating to the Leases reflected on the certified rent roll delivered to Lender have been collected 
by Borro~r; end (xlx) no brokerage commissions or finders fees are due an~ payable regarding any 
Lease, · 

Borrower agrees to take such action and to execute, deliver and record such documents as may 
be reasonably necessary to evidence such assignment, to establlslllhe priority thereof end to carry out 
the Intent and purpose hereof. 

Borrower agrees to falthrully perform and discharge all of Borrower's obligations as landlord or 
lessor under lhe Leases and to enforce all obligalions undertaken by tenants lhereunder. Borrower Ghall 
defend Lender in any action relating to the Leases and shall Indemnify, defend and hold Lender harmless 
from and against any claims of tenants or third parties wllh respect to the Leases. Borrower shall nol 
receive or collect any Rents In advance of the dele due or waive or defer any terms of the Leases without 
the consent of Lender. Borrower shall not pledge, assign or encumber the Leases or any Rents 01 

(except as is permitted by Section 1 .26(b) of the Security Instrument) modify or terminate the Leases, or 
permit any assignment or subleaae thereunder, without the con$Einl of lender. Borrower irrevocably 
appoints Lender Its true and lawful attorney·ln·fact, at the option of Lender al any time and from time to 
time, to demand, receive and enforce payment, to give receipts, releases and satisfactions, and to sue, In 
the name of Borrower or Lender. for all sUCh Rents, and apply the same to the indebtedness secured 
hereby, Borrower specifically agrees that all power granted to lender under this paragraph may be 
assigned by Ler'ider to Its successors end assigns. 

All initially capitaHzed terms used herein which are defined in the Security Instrument shall have 
the same meaning herein unless the context otherwise requires. 

ARTICLE 1 
REPRESENTATIONS, WARRANTIES, COVENANTS ANO AGREEMENTS OF BORROWER 

1.1 Representations, Warranties, Covenants and Agreements of Borrower. In 
furtherance or lhe foregoing assignment, Borrower represents, warrants, covenants and agrees as 
follows: 

(a} Borrower represents and warrants that Borrower Is the owner In fee simple of the 
Property and has good title to the Leases and Rents end has good right to assign the same, and that no 
other person, enUly, flrm or oorporallon has any rlghl, title or imerest therein; thai Borrower has not 
previously sold, assigned, transferred, mortgaged or pledged the leases or Rents: and that payment of 
any of the same has not otherwise been anticipated, waived, released, discounted •. set off or othe!Wise 
discharged or compromised. · 

(b) Except as provided In Section 1.26 of the Security Instrument, Borrower agrees 
and warrants that without the prior written consent of Lender, the terms of any Lease will not be 
amended, altered, modlf.ed Qr changed In any manner whatsoever, nor will they be surrendered or 
canceled, nor will proceedings for dispossession or eviction of any lessee under any lease be lnstiluted 
by Bonov.ier, · 

(c) Borrower agrees and warrants that no r~uest will be made of any lessee to pay 
any Rents, and no Rents will be accepted by Borrower, for more than one (1) month In advance of the 
dale such Rent& become due and payable under the \erms. of any and all Leases, il being egreed 
between Borrower and lender that Rents shall be paid as provided In said Leases and not otherwise. 

' 
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.I 

The foregoing shall not prevent Borrower from charging and collecting security deposits from each tenant 
leasing space at the Proparty. 

(d) Borrower authorio:es Lender, by and through Its employees or agents or a duly 
appointed receiver, a tits option, after tha occurrence of an Evant of Default, to enter upon the Property 
and to collect, In the name of Borrower, as Borrower's agent end lawful attorney (which appointment Is 
coupled with an Interest), or In Lender's own name, any Rents accrued but unpaid and/or In arrears at the 
date of such default, as well as the Rents thereafter accruing and becoming payable during the period of 
the continuance of ooch Event or Default or any other default. To this end, Borrower funher agrees to 
cooperate with and facilitate, In all reasonable ways, Lender's collection of Rents and upon request by 

I Lender, executa 11 written notice to tlach tenanL occupant or licensee directing said tene~nt, oa;upant or 
licensee to pay directly to Lender all Rents due and payable under the Leases; provided, however, that 
Lender may notify said tenant, occupant or licensee of the effectiveness of thls Assignment without giving 
notice to Borrower or requesUng Borrower to give such notice or join in such notice. 

(e) Borrower auttlorl~es, LencJer, upon such entry, at its option, to take over and 
assume the management, operation end maintenance of the Property and to perform ali acts necessary 
and proper and to expend :such sums out of the Income of the Property as In Lender's sole discretion may 
be reasonable or necessary In connection therewith, in the same manner and to the same extent as 
Borrower theretofore might do. Borrower hereby releases all claims against Lender arising out of such 
management, operation and maintenance, except for the gross negligence or willful misconduct of 
Lender. · 

(f) Borrower agrees to execute, upon the request of Lender, any and aH other 
Instruments requested by Lender to effectuate this Assignment or to accomplish any othllr purpose 
deemed by Lender to be necessary or appropriate in connection with this Ar;slgnment. 

(g) Borrower agrees and acknowledges that nothing In this Asslg11ment shall be 
construed to limil or restrict In any way the rights and powers grantad to Lender In the Note, the Security 
Instrument or any of the other Loan Documents. The collection and application of the Rents as described 
herein shall not constitute a waiver of any default or Event of Default which might at the time of 
application or thereafter exist under the Note, the Security Instrument or any of the other Loan 
Documents, and the exercise by Lender of the rights herein provided shall not prevent Lender's exercise 
of any rights provided under the Note, the Security Instrument or any of the other Loan Documents. 

ARTICLE 2 
ABSOLUTE ASSIGNMENT 

2.1 Grant of Revocable License to Collect Rents. So long as an Event of Default shall not 
have occurred and be continuing, Lender hereby grants to Borrower a revocable license to enforce the 
Leases, to collect the Rents, to apply the Rents to the payrrient of the costs and expenses Incurred In 
connection with the Property and to any indebtedness secured thereby. If requested by Lender. Borrower 
shall (a) give written notice to the tenants under the Leases of the Assignment of Rents ana' Leases by 
Borrower to Lender herein and puruuent to Section 3.01 of the Security lnstnment, of the grant of the 
revocable Dcense by Lender to Borrower herein and pursuant to Section 3.02 of the Security Instrument, 
and of the respective rights of Borrower and Lender hereunder and under Article 3 of the Security 
Instrument; and (b) obtain such tenants' agreements io be bound by and comply with the provisions of 
such assignment and grant. All Leas9s hereafter executed with respect to the Property shall oontaln e 
reference to the foregoing assignment and grant and shall state that the tenant executing 'such Lease 
shall be bound by and shall comply with the provisions hereof. 

2.2 Revocation of License; Lender's Rights. Upon the occurrence of an Event of Default 
end at any time thereafter during the contJnuance thereof, subject to applicable laws, the license granted 
to Borrower pursuant to Section 2.1 shall aulomatlcally be revoked. Upon such revocation, Borrower 
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shall -promptly deliver to Lender all Rents 11'\Ein held by or for the bsoem of Borrower~ lender, in addition 
to any other rights granted to Lender under the Se<:urity Instrument, shall have the right: (I) to notify the 
tenants under the Leases that Borrower's license to collect Rents has been revoked, and, with or without 
taking possession of the Property, to direct such tenant to thereafter make all payments of Rent and to 
perform all obligations under its Lease to or tor the benefit of Lender or as directed by Lender; {il) to enter 
upon the Property and to lake over and assume the managei'J'IEint, ope!lltiqn and maintenance of the 
Property, to enforce all Leases and collect all Rents due thereunder, to amend, modify, extend, renew 
and terminate any or ell Leases and execute new Leases; and (Iii) to perform all other acts which Lender 
shall determine, In Its sole dlscreUon,to oe necessary or desirable to carry out the foregoing. Each tenant 
under any Lease shall be enlitled to rely upon any notice from Lender end shall be protected with respect 
to any payment of Rent made pursuant to such notice, Irrespective of whether a dispute exists between 
Borrower and Lender with respetet to the e:.:lstence of an Event or Oefaul1 or the rights of Lender 
hereunder, The payment of Rent to Lender pursuant to any such notice and the performance of 
obligations under any Lease to or for the benefit of Lender shall not cause Lender to assume or be bound 
by the provisions of such Lease Including but not limited to the duly to return any security deposit to the 
tenant under such Lease unless and to the eldent such security deposit was paid to Lender by Borrower. 
Borrower agrees to indemnify, defend and hold Lender harmless from and against any and all losses, 
dalms, (famage or liability arising out of any claim by a tenant with respect thereto. 

2.3 Application of Rents. All Rents received by Lender pursuant to this Assignment shall 
be applied by Lender, in its sole discretion, to any ot the following: (I) the costs and expenses of 
collection, Including, without imitation, reasonable attorneys' fees and receivership fees, costs and 
expenses; (li) the costs and expenses incurred In connection with the management, operation and 
maintenance of the Property, including without limitation the payment of management ~es and e:.:penses, 
taxes, assessments and insurance premiums; (iii) the establishment of reasonable reserves for working 
capital and for anticipated or projected costs and e:.:pense, Including, without limitation, capital 
improvements which may be necessary or desirable or required by taw; (lv) the performance of landlord's 
obligations under the Leaaes; anct (v) the paYn'lent of any indebtedness then owing by Borrower to 
Lender. In connection therewith, Borrower further agrees that aU Rents received by Lender from any 
tenant may be allocated first, II Lender so elects, to the payment of aU current obligations of such tenant 
under Its Lease and not to am<Junts which may be accrued and unpaid as of the date of revocation of 
Borrower's license to colle<:t such Rents. Lender may, but shall have no obligation to, pursue any tenant 
for the payment of Rent which may be due under its Lease with respect to any period prior to the exercise 
of Lender's rights hereunder or which may become due thereafter. Borrower agrees that the collection ol 
Rents by Lender anct the sppHcalion of such Rents by Lender to the costs, expenses and obligations 
referred to In this Section 2.3 shad not cure or waive any default or Event of Default or invalidate sny act 
(including, but not limited to, any sale of ell or any portion of the Property now or hereafter securing the 
Loan) done in response \0 or as a result of sueh default or Event of Default or pursuant to a11y notice of 
default or notice of sate Issued pursuant to any loan Document. 

ARTICLE3 
GENEIW. 

3.1 Limitation of Lender's Liability, Lender shall not be obligated to perfonn or discharge 
any obligation under the Leases hereby assigned or under'or by reason of !his AsSignment, and 8orrow9l 
hereby agrees to Indemnify, hold harmless and defend Lender against any and all UabRity, loss or 
damage which Lender might inwr under the Lease$ or under or by reason or this Assignment and of and 
from any and all claims and demands whatsoever which may be asserted agail\st Lender by reason of 
any alleged obligation or undertaking on Lender's part to perform or discharge any of !he terms of such 
Leases, e)(c;ept tor claims and demands arising by reason of Lender's gross negligence or wiHful 
misconduct. 

3.2 Tenant's Notification of Assignment. Upon reque$! by Lender, at any time, Borrower 
will deliver a written nolice to each oF the tenants and lessees of the Property, which notice shaN inform 
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such tenants and lessees of this Assignment and Instruct them that upon receipt of notice by them from 
lender of the existence of a default by Borrower under the Note, tne Security Instrument or any of the 
other loan OoclJments, all rent due thereafter shall be paid dtrecUy to Lender. Any tenant or occupant of 
the Property Is hereby authorized and directed upon receipt of notice to it by the lender to pay all Rents 
to Lender. 

3.3 SaUsfaction of Security Instrument; Satisfaction of Assignment. This Assignment 
shall remain in fuM force and effect as long as the rndebtedness evidenced by the Note and secured by 
the Security Instrument remains unpaid In whole or in part. It is understood and <~greed that a complete 
release or satisfaction of the aforesaid Security Instrument shall operate <IS a complete release or 
.satisfaction of all of Lender's rights and Interest hereunder, and that recording of a satisfaction of the 
Security Instrument shall operate to satisfy this Assignment. 

3.4 No Mortgagee In Possession. Nothing contained in this Aaslgnment shalt be construed 
as constituting Lender a "mortgagee in possession· in absence of the taking of act~al possession of the 
Property by Lender, In the exercise of the powers herein granted Lender, no liability shall be asserted or 
enforced against Lender, all such liability being expressly waived and released by Borrower. Further, 
entry upon and taking possession of the Property by a receiver shall not _constitute possession by Lender. 

ARTICLE4 
NEVADA PROVISIONS· 

4.1 Governing Provisions. In the event of any conflicts or inconsistencies between the . 
terms and conditions of thi$ Article 4 and the remainder of this Assignment, the tenns and conditions or 
this Article 4 shall control and be binding. but only to the extent or any such conflicts or Inconsistencies. 

4.2 Revocation of License; Lender's Additional Rights. In furtherance of and not in 
limitation ol any other provisions of this Assignment, Including without limitation Section 2.2: 

Upon an Event of Default and at eny lime thereafter during the conllnuanee thereof, subject to 
applicable laws, and whether bofore or after the Institution or legal proceedings to foreclose the lien of the 
Security Instrument or before or after sale of the Property or during any period of redemption the lender, 
without regard to waste, adequacy of the security or solvency of the Borrower, may declare all 
Indebtedness secured hereby immediately due and payable, may revoke the prMiege/ncense granted 
Borrower hereunder to ~lle<:t the Rents of tr.e Property, and may, at Its option, without notice In person 
or by agent, with or without taking possession of or entering the Property, with or without bringing any 
action or proceeding, or by a receiver duly appointed by a coult, give, or require Borrower to give, noUce 
to any or all tenants under any Leases authorizing and directing the tenant to pay the Rents to Lender or 
such receiver, as the C<lse may be; collect all of the Rents; enforce the payment thereof ;v~d exercise all 
of the rights of the landlord under any Leaaes and all of the rights of the Lender hereunder; may enter 
upon, take possession of, manage and operate the Property, or any part thereof; may cance~ enforce or 
modify the Leases, and filC or modify the Rents, and do any acta whiCh the Lender deems proper to 
protect the security hereof witr. or without taking possession of lhe Property. The entering upon and 
taking possession of the Property, the collection of such Rents and the application thereof as aforesaid 
shall not cure or waive any Event of Default or affect any notice of default or Invalidate any act done 
pursuant to auch notice nor In any way operate to prevent the Lender from pursuing any other remedy 
which It may now or hereafter have under lhe terms of the Security Instrument or the Note or any o!her 
security securing the same. The rights hereunder shall In no way be dependent upon and shall apply 
without regard to whether the Property Is In danger of being lost, materially injured or damaged or 
whether the Property Is adequate to discharge the Indebtedness secured hereby. The rights contained 
herein are In addiflon to and shall be cumulative with the rights given In any separate Instrument, 
assigning any Leases and Rents and shall not amend or mOdify the rights In any such separate 
agreement. 

e 
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4.3 Recelv.er. II an Even\ of Default shall occur, \he Lender shall be entitled as a matter of 
rignt without nouce end wltnout giving bond and without regard to the solvency or Insolvency of the 
Borrower, or waste of the Properly or adequacy of the seourlly of the Property, to apply ex patt.e for the 
appointment of a receiver who shall have ell the rlghls, powers and remedies as provided by taw or as 
may be contained in any court decree applying such remedy and who shall collect alld apply the Rents In 
such order as Lender may require to aa a)(penses ror management, operation and maintenance of the 
Property and to the costs and expenses or the receivership, Including, without limitation, reasonable 
attorneys· fees and !Me repayment of the indebtedness secured hereby, A court Is authorized to appol(lt a 
receiver on request or petition or Lender, and Borrower lrrevpcably consents to the appointment of a 
receiver and waives any notice of application therefor. Borrower shall not contest the appointment of a 
receiver to operate the Property at any lime from and after the occurrence of an Event of Default 
Including, wittlout limitation, dllflng the lnsUiullon o1 foreclosure proceedings and shall peaceably tum 
over possession of the Property to such receiver upon request of Lender. 

4.4 Collection of Rents. Lender may eKercise, in Lender's or Borrower's name, all rights 
and remedies available to Borrower wi!h respect to the collection of Rents. The Lender Is also specifically 
empowered to endorse the name of the Bcrrower, or any subsequent owner of the Property, on any 
checks, notes, or other Instruments for lhe payment of money, to deposit the same In bank accounts, to 
give any and all acquittances or any other instrument in re18tion thereto In the name of the Borrower, and 
to institute, prosecute, settle, or compromise any summary or legal procaedlnga in the name of the 
Borrower or In the name of the Lender for the recovery of such rents, Income or profits, or for the recovel}' 
of any damages done to the Property or for the abatement of any nuisance thereon, and to defend any 
legal proceedings brought against the Borrower arising out of the operation of the Property. The 
Borrower will reimburse the Lender for any charges, expenses or fees, including attorneys, fees and 
costs, Incurred by the Lender. 

4.5 Application of Ranta. In no event wUI this Assignment reduce the indebtedness owing 
under the terms of, and evidenced by, the Nota or oiharwlsa secured by the Security Instrument and this 
Assignment, except only to tha extent, H any, that Rents are actually received by Lender and applied as 
payment of the Indebtedness secured hereby. Without Impairment of Its rights hereunder, Lender may, at 
Its option, at any time and from time to time, release to Borrower Rents so received by Lender or any pal'1 
thereof. 

4.6 Enforcement. · Lender may enforce thiS Assignment without llrst resorting to or 
exhausting any security or collateral for the indebtedness. As used In this Assignment, the word "lease' 
shall mean •sublease" If the security Instrument is on a leasehold. 

4. 7 References to Other Documents. The Note end Security .Instrument are hereby made 
a part hereof as If expressly set forth herein, Wherever the Note or Security Instrument are lllconslstenl 
wilh the terms hereof, the provisions which Impose the greater or more stringent requirements, liability 
and obligations upon the Borrower shall govem and prevail. 

ARTICLES 
MiSCELLANEOUS 

5.1 Remedies Cumulative. It Is understood and agreed that the Lender's rights and 
remedies under this Assignment are not to be deemed to be mutually exetuslve and Lander may pursue 
ell such remedies simultaneously. 

5.2 Captions. The captions set forth at the beginning of the various paragraphs of this 
Assignment are for convenience only and shall not be used to interpret or construe the provisions of this 
Assignment. 
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5.3 Invalidity of. Certain Provisions. Every provision of this Assignment Is intended to be 
severable: In the event any term or provision hereof Is declared to be Illegal, invalid or une11forceable for 
any reason whatsoever by a court of competent jurisaiction, such illegality, Invalidity or unenforceability 
shall not affect tne balance of the terms and provisions hereof, which terms and provisions shall remain 
binding and enforceable. 

5.4 Successors and Assigns. The provisions of this Assignment shall Inure to the benefit 
of Lender and its suec$SSOfS and assigns, and shall be binding upon Borrower, Its heirs, personal 
representatives, successors and assigns. The cr~ation of rights and powers under this AsSignment in 
favor of, or available to, Lender shall, In no way whatsoever, be construed to Impose conc;omilant duties 
or obligations on Lender In favor of Borrower except as expressly set forth herein. 

5.5 Govemlng Law. This Assignment Is executed and delivered as additional security for a 
loan transaction governed by and negollated and consummated In the County and State where the 
Property Is located and Is to be govemed by and construed according to the laws of the Stale where the 
Property Is located, and If controlling, by ttte taws of tl\e United States. 

5.6 Amendments. This Instrument cannot be waived, changed, discharged or terminated 
orally, but only by an lnstrumer1t in writing signed by the party against whom enforcement of any waiVer, 
change, discharge or termlnadon is sought. 

s. 7 Interpretation, In this Assignment the singular shall include the plural and the masculine 
sllall include the feminine and neuter and vise versa, if the context so requires. 

5.8 Counterparts. This documenl may be executed and acknowledged In counterparts, all 
of which executed and acknowledged counterparts shall together constitute a single document 
Signature and acknowledgment pages llUIY be detached from the counterparts and attached to a single 
copy of this document to physically form one document, which may be reCOfded. 

5.9 Construction of this Asslgnmant. Borrower and Lender agree that thiS Assignment 
shall be interpreted in a fair, equal and neutral manner as to each of the parties. 

[SIGNATURE PAGE(S) ATTACHED] 
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IN WITNESS WHEREOF, the Borrower has executed this Assignment as of the day and year Rrst 
abo\le written. 

C., 

By: 
Hagaf Rapa 

STATE OF ____ _ 

COUNTY OF-----~ 

This Instrument was acknowledged before rne on --.----• 2007, by Hagal Rapaport, the 
President of Patm!lla Development Co., Inc., a Nevada corporation. 

THIS DOCUMENT WAS DRAFTED BY: 

Thomas G. Garry 
BEST & FLANAGAN LLP 
225 South Sheth Street 
Suite4000 
Minneapolis, Mlnne&o\a 55402 
(612) 339-7121 

Notary Public 
My Commission Expires: ----

9 



000538

000538

000538 00
05

38

CALIFORNIA .ALL·PURPOSE ACKNOWLEDGMENT 
ma·n 7 a·qm "a o~aeemwwa n m m • r ?iF'9B'eMta2~ es ffAiSRJ!Sltlf ·e 

State of California } 

County of ~IA~s..___,,>"iAx-...... ,"'lM-f'~~f---- ss.. 

On Jf,..yc,l, 9Jl), ~()1 , before me, ..J:)et• X \!..~ jL- Ac J... .. 1 Pc.s !h" 
7 Cole 11omo ond \liiO ol Ollieet\o.Q., •J••• Dao, Neowy Pt.b~ 

personally appeared ---lH.._u::e-~~r"\-1.:-.L.tJ.= ..... rl'o~"'~J!J~• :~..rr'-:-:-~~---------t?' . U tr NomoCo) ol Slgnot(ol 

Plaoo Holaty Sool Allavo 

~personally known to me 

D proved to me on the basis or satisfactory evidence 
to be the person~) whose name(s) i~ subscribed 
to the within Instrument and acknowledged to me that 
he£sMAAey executed the same In his/~ 
authorized capacity~). and that by hi~ 
signature!* on the instrument the person{&), or tho 
entity upon behalf of which the person~ acted, 
executed the instrument. 

WITNESS my hand and official seal. 

g, V=tr~:~ 
-----------OPTIONAL-----------

Thougllllle fnfonna1Jo11 below 1$ not reql.llreel by lew, II msy prove va/UJJble 10 p6fS(l(IS rtJiying on thl! dooume/11 
i!ml could prrmmt f111r.JdtJIItnl removal and reartachmenl of lllls form to another docume/11. 

Descrtptlon o1 Attached Document 
nue or Type or Document:--------~-----------------

Document Date:------------------ Number of Pages:-------

Signer( e) Other Than Named Above:------------------------

Capaclty(lea) Claimed by Signer( a) 
Signer's Name:-------------
0 Individual 
0 Corporate Officer~ nua(s): -------
0 Partner - 0 Limited Cl General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or ConseNator 
0 Other.--------

Signer Is Representing: ----

Signer's Name:------------
0 Individual 
0 C01porate Off~eer -litle(s): -------
0 Parcner- 0 Limited 0 General 
0 Attorney in Fact 
0 Trustee 
0 Guardian or Conservator 
0 Other=--------

Signer Is Representing: ___ _ 

W U 2 A4 g; A 1\UillW J J L ;t,z ij+Bf£ &Qli!litlii UAi iBiJi 232 2 C 3 LUilliJtlli rt~w= 



000539

000539

000539 00
05

39

EXHIBIT A 

LEGAL DESCRIPTION OF PROPERTY 

The Property Is located in Clark County, Nevada, and is legally described as fellows: 

Parcell)nc (1): 

Lot Sown (i) in Duilding Th1·ec (J) of A.MF.NDE.O I, LA. T OF rt\Ll\ULLA TOWNHOM.ES
rHI\St; I, liS sl1own by 11lll!) lh111eofon tile in Book 118 of Plats, Pa~4; II, in tllc OfiLtc of1hc Count)' 
Rccorl!~r or Clark Counry, 'Nc\•ada, ns omcndo:d by Ccnifltot!l of Arn\lnl!m~nl recorded M~rch 15, 200S in 
Bo~k :ZOOSO:J 1 S 01~ Dotumcm No. 02792, Officinl Records, rmd by Ccnificatc or Amendment rccc'lrdtld 
Mnr..:h 16, 2005 in '!;look 20050316 a.~ l)(Jcumenr No. 04327, omcinl Reccrds 

Lo1s Ttlrce (3), Seven (7), Eight (S), Ten (10) and Eleven (II) in Huilding Six (6); Lots One through 
Tw11IYC (1-12) inclu~ive, in 8\lilding s~,·en (7); Lots One through Twelve ( 1-12) inclusiv~, in Building 
•:lght· (!!); lots One Ill rough Twelve ( 1·12) im;lusive, in Building Nine (9); Lots Om: througl1 Tw~h·~ (I· 
12) inclush·e, in Building T~n ( IO)j Lots On111hrough Twelve (1·12) Inclusive, In Ouilding Ell!~ en {II); 
Lots Ono through Twelve (1·12.) in~l\1$ivc, in Building Twelv~ (ll}; l..ols One through Tw~:h·c { 1·12) 
iru:lu,i\'01 in Building Th!11cen (13); Lots One through 1'wdve ( 1·12), iudusive, in Buib.llng Four1ee11 
(14); Lots One lhruugh Twelve (1-12), in~:lusiva, in Duilding Jo'lrteco (IS); Lo~:~ One lbrough Twei\'C (1-
12) lnclusi\'e, in Building Shtccn (16); I .uts One through Twelve (1·12) inc lusivc, in Building Se\'cnteen 
(11); f..uts Ono through Twcl\'e (1-12). inclusive, in Building t;igb1eon (18); l.ot.~ One {1), Faur (4), Nine 
(9), To:n (10) und Twelve (12) in UuildingNinetcun (19); ond l.ots Eleven (II) nnd Twelve ( 12) in 
U\li\diug Twl!nty (2Q) ol' P ,\LMlLLA TOWNHOM ES - PHAS\t ln.<~ shown by map thereof on lik in 

· nook I IS of Plats, Pagl:. 49, in the t)flicc of tile Caunty Recorder of Clark County, N.!vadJ. 

[!arcelJJ.rce jJ); 

The non-exch.J3ive enscment~ :~ppunenant to the propert)' described in l'nrcel; One (I) and Two (2) over, 
1tcross and for the use orthe Pril•atc Streets, Common Elements and Common Ar¢u dS delineated upon 
the or 1•lnt of J'A.LMII.LA TOWNHOMJ:S- PIIASF.l, as 5hown by mup thereof on file in Book 115 
of I' lui$, l'a~e 49, in thu Offico oft)IC: County Rc:cord<~r of Clark County, N~:v11da: and upon tit<: l'lnt of 
AM£Nfn~lll,LAT OFPAI,MJLLA TOWNROI'riES- PUASEJ, liS shown by map thereof on fllu in 
Book 118 (lr l'lnts, PO&t.l 8, in the Office or the Counl)' Recorder uf Clark C<.lunty, Nuvada, as further Scl 
rorth in that ~crt a in Dcolmtion of Covenants, C<H•ditions ond Rctotri~o:tions und Reservation of Easement!! 
for l'almilla, rccurdc:d O.:cember 10, 200) ln Book 200J 12l0 as Docurn'ant Nu. 03076, Ortid11l R.Qcocds, 
and in Annexation Amcndrn~ntuhcr.:to rucurdcd August 21,2006 in Dool\ 20060821 as Docum11n1 No. 
003685, recllrded St:pu:mber G, 2006 in Book 200609011 as Document No. 003118, and recorded F~:bl1lluy 
7, 2006 in Book 20060~07 all Documcntl'Jo. 02991, and recorcl~tl February 27,2007 in Book 20070227. 
as Dm:mm:nt No. 03!172, Official Records. 

016075/270010/S219J7_ 4 

10 
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CLARIFICATION 

EXHJ!JIT A 

LEQAL DESCRIPTION OF PJWfERTY 

The Property is located in Clark County, Nevada, and is legally described as follows: 

r»r«el One {ll: 

Lot Seven (7) in Building Three (J) of AMENDED PLAT OF PALMILLA TOWNHOMES
PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the County 
Recorder of Clark County, Nevada, as amended by Certificate of .Amendment recorded March IS, 
2005 in Book :ZOOS031 S as Document No. 02792, Official Records, and by Certificate of Amendment 
recorded March 16, 2005 in Book 200503 I 6 as Document No. 04327, Official Record~ 

Parcel Two (2): 

Lots Three (3), Seven (7), Eight (8), Ten (lO) and Eleven (ll) in Building Six (6); Lots One through 
Twelve ( 1-12) inclusive, in Building Seven (7); Lots Orte througb Twelve (1·12) inclusive, in Building 
Eight (8); Lots One through Twelve (1·12) inclusive, in Building Nine (9); Lots One through Twelve 
(l-12) inclusive, in Building Ten (10); Lots One through Twelve (1-12) inclusive, in :Building Eleven 
(11); Lots One through Twelve ( t • \ l) inclusive, in Building Twelve (\1); Lots One throu~ Twelve 
(1-12) inclusive, in Building Thirteen (13); Lots One throuah Twelve ( 1·12}, inclusive, in Building 
Fourteen (14); Lots One through Twelve ( 1-12), inclusive, in Building Fifteen (lS); Lots One through 
Twelve { 1·12) inclusive, in Bui\dingSixteen (16); Lots One through Twelve (\-12) inclusive, in 
B1,1ilding Seventeen (17); Lots One through Twelve (1-12), inclusive, in Building Eighteen (18); Lots 
One (1), Four (4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots Eleven (11) 
and Twelve (12) in Building Twenty (20) of PALMILLA TOWNHOMES- PRASE 2 as shown by 
map thereof on file in Book 115 of Plats, Page49, in the Office of the County Recorder of Clark 
County, Nevada. 

Parcel 'fhree (3): 

The non-exclusive easements appurtenant to the property described in Parcels One (I) and Two (2) 
over, across and for the use of the Private Streets, Common Elements and Common Areas as 
delineated upon the of Plat ofPALMILLA TOWNHOMES .. PJIASE 2, as shown by map thereof 
on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, Nevada, 
and upon the Plat of AMENDED PLAT OF PALMILLA TOWNHOMES- PHASE 1, as shown by 
map thereof on file in Book 118 of Plats. Page 8, in the Office of the County Recorder of Clark 
County, Ncwada, as further set forth in that certain Declaration of Covenants, Con<lltions 11nd 
Restrictions and Reservation of Easements for Palmilla, recorded December 10, 2003 in Book 
20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto 
recorded August 21, 2006 in Book 20060821 as Document No. 003685, recorded September 6, 2006 
in Book 20060906 as Document No. 00388, and recorded February 7, 2006 in Book 20060207 as 
Document No. 02991, and recorded February 27, 2007 in Book 20070227 as Document No. 03972, . 
Official Records. 
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Exhibit ''5" 

Exhibit "5" 
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1111/IIIJIIIJillll 111~111 m1' 111' 111111111 
20080103-0000543 

fee: Sf6.00 
N/C Fee: $0,00 
e!/93(2006 
T200S0000903 
Requestor; 

09:28:19 
. THIS DOCUMENT PREPARED BY AND 

UPON RECORDATION RETURN TO: 
. VA NESSA ORT A, ESQ. 

ANDERSON, McCOY & ORTA, P.C. 
100 North Broadway, Suite 2600 
Oklahoma City, Oklahoma 73102 
Telephone: 888-236-0007 · 
AMO File No. 1146.001 
Loan/Property Name: PALMILLA APARTMENTS 
CustodianiDNo. 1536-0148-000 
CotJnty of Clark, Nevada 

ANDERSON MCCOY & ORTA 

Debbie Conway 
Clark County Recorder 

APN; 124-30·311·031; 124-30-312-014 and 015; 124-30..312-017 and 018; ll4-30-312-025 thru 169; 
124-30..312-171 and 172; 114-30..311-177; and 124-30-312·18- thru 182 

ASSIGNMENT OF COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, 
FIXTURE FILING FINANCING STATEMENT AND ASSIGNMENT OF LEASES, 

RENTS, INCOME AND PROFITS 
AND 

ASSIGNMENT OF ASSIGNMENT OF LEASES AND RENTS 

KNOW THAT 

ARTESIA MORTGAGE CAPITAL CORPORATJON. a Delaware corporation, 
having an address at 1180 NW Maple Street, Suite 202, Issaquah, Washington 98027, · 
("Assignor"), 

For valuable consideration paid by: 

LASALLE BANK NAJIONAL ASSOCIATION, AS TRUSTEE FOR THE 
REGISTERED HOLDERS OF ML-CFC COMMERCIAL MORTGAGE TRUST 2007-7, 
COMMERCIAL MORTGAGE PASS-THROUGH CERTIFICATES. SERIES 2007-7, 
having an address of 135 South LaSalle Street, Suite 1640, Chicago, Illinois 60603, 
("Assignee"), 

the receipt and sufficiency of which is hereby acknowledged, Assignor does hereby grant, 
bargain, sell, convey, assign, transfer, and set over, without recourse, representation and 
warranty, except as set forth in that certain related Mortgage Loan Purchase Agreement, all of 
Assignor's right, title and interest, of any kind whatsoever, including that of mortgagee, 
beneficiary, payee, assignee or secured party (as the case may be), in and to the following: 

BRT 

Pgs: 3 
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....... 

Commercial Deed of Trust, Sei:urity Agreement, Fb:ture Filing Financing 
Statement and Assignment of Leases, Rents, Income and Profits {as same 
may have been amended) by YORK NEVADA MANAGEMENT, LLC ll, a 
Nevada 1imited liability company, ("Borrower") to Assignor, and recorded 
April 13, 2007, as Instrument Number 20070413~0000918, in the Real Estate 
Records pertaining to land situated in the State of Nevada, County of Clllik 
("Real Estate Records"); 

Assignment of Leases, Rents, Income and Profits (as same may have been 
amended) by Borrower to Assignor and recorded April 13, 2007, a.s 
Instrument Number 20070413-0000919, in the Real Estate R~ords; 

TO HAVE AND TO HOLD the same unto the Assisnee and to the successors, legal 
representatives and assigns of the Assignee forever. 

lN WITNESS WHEREOF, the Assignor has caused these presents to be effective as of June 13, 
2007. 

(The remainder of this page has been intentionally left blank.) 
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. 
Eij h€' 11 1N: 

TOGETHER WITH THE NOTE OR NOTES THEREIN DESCRIBED OR REFERRED TO, THE MONEY 
DUE AND TO BECOME OUE THEREON WITH INTEREST, AND ALL RIGHTS ACCRUED OR TO 
ACCRUE UNDER SAID COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, FtXTURE 
FILING FINANCING STATEMENT AND ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS. 

DATED: 

STATE OF WASHINGTON 

COUNTY OF KING 

ARTESIA MORTGAGE CAPITAL CORPORATION, 
a Delaware corporation 

BY: J,(tU<. 71 ln;J&k 
NAME: Diana Kelsey Kulas 

TITLE: Managing OirE!ctor 

On this ~day of April, 2007, baf~re me, the undersigned, a Notary Public in and for 111e State ot 
Washington, duly commissioned and sworn, personally appeared Diana Kelsey Kutas, to me known to 
be lite Managing Director of ARTESIA MORTGAGE CAPITAL CORPORATION, a Delaware corporation, 
the corporation that executed tho foregoing inatrument and acknowledged the said Instrument to be the 
free and voluntElry act of and deed of said corporallon, for the uses and purposes therein mentioned, and 
on oalh staled that she Is authoriz.ed to exeauto the said Instrument and tha1 the seal affixed is the 
corporate seal of said corporation. 

Witness my hand and S~esl the day and year first above wrltlen. 

~.~f\~ .... 
Notary Public reshiing;i{:)• ,c;;u;;; \:tiiii:: 
Print Name: B $OM n rlr:tSo PI 
My Commission Expires: 3-":J.:,-;Joll 

00 NOT WRITE BEl.OW THIS LINE. Page2 
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Exhibit "6" 

Exhibit "6" 
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LaSalle Global Trust Services 

June 30, 2008 

NOTICE OF RESIGNATION OF TRUSTEE 

To: The parties listed on Schedule A 

RE: ML~CFC Commercial Mortgage trust 2007•7, 
CommerCial Mortgage Pass-Through Certificates Series 2007-7 

Reference is hereby made to the Pooling a.nd Servicing Agreement, dated as of June 1, 
2007 {tl1e ''Pooling Agreement"), by and among Merrill Lynch Mortgage Investors, Inc., as 
Depositor, Midland Loan Services, Inc., as Master Servicer No.I, Wachovia Bank, National 
Association, as Master Servicer No.2, Midland Loan Services, Inc., as Special Servicer, and 
LaSalle, as Trustee and as Custodian. Capitalized terms used but not defined herein shall have 
the respective mea11ings assigned thereto in the Pooling Agreement. 

In connection with the pending acquisition by Bank of America Corporation of 
Cotmtrywide Financial Co:rporation, scheduled to close July 1, 2008, and pursuant to Section 
8.07(a) of the Pooling Agreemen1, LaSalle hereby resigns as Trustee, Cenificate Registrar, 
Authenticating. Agent and REMIC Administrator under the Pooling Agreement, effective as of 
the.date hereof. 

This notice sha1l also satisfy the notice requirements with respect to resignation of the 
Trustee set forth in Section 11.11 of the 'Pooling Agreement. 

LASALLE BANK NATIONAL ASSOCIATION 

By: 844/ 
Name: Peter Sabhch 
Title: Assistant Vice President 

C~llS Services, ll4·1S5-16·25 
135 S. LaSalle Stre-et, Chrc~go, IL 60603 
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SCHEDULE A LaSalle Global Trust Services 

Merrill LynchMortgagelnvestors, Inc. 
c/o Global CommercialRe~l Estate 
4\Vorld Financial Center. 16111 Floor 
250 Vesey Street 
New York, New York lDOSO 
Attn: DavidM, Rodgers 

Merrill Lynch Mortgage Investors, Inc. 
4 World Financial Center, .121

h Floor 
250 Vesey Street 
NewYork, New York 10080 
Attn;.General Counsel for Global Commercial 
Real Estate in the Office. of the General 
Counsel 

Midland Loan Services, Inc. 
10851 Mastin, BUilding 82, 1'11 Floor 
Overland· Park, Kansas 66210 
Attn: President 

Facsimile: 913.253.9001 

Moody's Investors Services, Inc. 
7 World Trade Center 
250 Greenwich .Street 
NewYork, New York 10007 
Attn: Commercial Mortgage Surveillance 

• Certificatehoiders 

Non-Trust Noteholders 

Merrill Lynch Mortgage Investors, lnc. 
c/o Global Commercial Real Estate 
4 World Financial Center, 161

h Floor 
250 Vesey Street 
New York, New York 10080 
Attn: Director of CMBS Securitizations 

Wachovia Bank, National Association 
8739 Research Drive, URP4 
Charlotte, North Carolina 28262~ 1075 
Re: ML-CFC Commercial Mortgage Trust 
2007-7, Commercial Mortgage Pass-Through 
Certificates, Series 2007-7 

Facsimile: 704.715.0036 

Deche11 LLP 
30 Rockefeller Plaza 
New York, New York 10112 
Attn: Stephanie M. Tita 

Facsimile: 212.698.3599 

Standard & Poor's Ratings Services, a division 
of TI1e McGraw Hill Companies, Inc, 
55 Water Street 
New York, New York l 0041 
Attn: CMBS Surveillance Group 

Controlling Class Representative 

CMBS Silrvlces, 11.4·135·16·25 
135 S. LaSeltp Street, Chicago, IL 8061}3 
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Corporate Trust Services 
MAC N2702-011 
9062 Old Ann~ polis Road 
Columh\a,MD 2\045 
41 () 884-2000 
410 715-2380 Fax 

Wells F-11r9o Sink. N.A. 

NOTICE OF APPOINTMENT OF SUCCESSOR TRUSTEE 

To: The parties listed on Schedule A 

RE: ML-CFC Commercial Mortgage Trust 2007-7, 
Commerci&l Mortgage Pass-Through Certifi~ates Series 2007-7 

Reference is hereby made to the Pooling and Servicing Agreement, dated as of June 1, 
2007 (the "Pooling Agreement"), by and among Merrill Lynch Mortgage Investors, Inc., as 
depositor, Midland Loan Services, Inc., as Master Servicer No.1 and as Special Servicer, 
Wacl1.ovia. Bank, National Association, as Master Servicer No.2, and LaSalle, as Trustee and 
Custodian. Capitalized terms used but not defined herein have the respective meanings assigned 
thereto in the Pooling Agreement. 

Pursuant to Section 8.08{c) of the Pooling Agreement, notice is hereby provided that 
LaSalle has resigned as Trustee and Wells Fargo Bank, N.A. ("Wells Fargo") has been appointed 
as successor Trustee pursuant to Section 8~07 of the Pooling Agreement. LaSalle, as agent on 
behalf of Wells Fargo, as successor Trustee, will continue to tnake available each month the 
Distribution Date ·Statement on its website, located at www.etrustee.net. The address of the 
corporate trustoffice for Wells Fargo is: 

Wells Fargo Bank,N.A. 
9062 Old Annapolis Road 
Columbia. Maryland21045 
Attention: Corporate Trust Services (CMBS}-ML-CF~ 2007-7 
Tel: (410) 884-2000 
Fax: (410) 715-2380 

Pursuant to Sections 5.02(a), 8.12 and 8.14 of the Pooling Agreement notice is also 
hereby provided that Wells Fargo has appointed LaSalle to act as Certificate Registrar, 
Authenticating Agent and REMIC Administrator, respectively, in accordance with the terms of 
the Pooling Agreement 

WELLS FARGO BANK, N.A., 

asTrustee ~ 

~~~~ 
Title: VIce President 
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SCHEDULE A 

Merrill Lynch Mortgage Investors, Inc. Menill Lynch Mortgage Investors, Inc. 
c/o Global Commercial Real Estate c/o Global Commercial Real Estate 
4 World Financial Center, 16th Floor 4 World Financial Center, 16111 Floor 
250 Vesey Street 25 0 Vesey Street 
New York, New York 10080 New York, New York 10080 
Attn: David M. Rodgers Attn: Director of CMBS Securitizations 

I 
Merrill Lynch Mortgage Investors, Inc. 
4 World Financial Center, 12th Floor 

Midland Loan Services, Inc. 
1 0&51 Mastin, Building 82, 7ili Floor 

250 Vesey Street Overland Park, Kansas 66210 
New York, New York 10080 Attn: President 
Attn:·General•Cotmsel·for Globa1 Commercial 
Real Estate ill the Office <)fthe General Facsimile: 913.253.9001 
Counsel 

Wachovia Bank, National Association Dechert LLP 
8 739 Research Drive, URP4 30 Rockefeller Plaza 
Charlotte, North Carolina 28262-1075 New York, New York 10112 
Re: ML-CFC Commercial Mortgage Trust Attn: Stephanie M. Tita 
2007"7, Commercial Mortgage Pass-Through 
Certificates, Series 2007-7 Facsimile: 212.698.3599 

Facsimile: 704.715.0036 

LaSalle Bank.National Association Non-Trust Noteholders 
135 South LaSalle Street, Suite 1625 
Mail code:. IL4-l35-l6--25 
Chicago, Illinois 60603 

··· · Certificateholders 
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Exhibit "7" 
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• 
December 30, 2008 

NOTICE OF RESIGNATION OF TRUSTEE 

Corporate Trust Servi(es 
MAC N2702·011 
9062 Old Annapolis Road 
Columbia, MD 21045 
41 0 884-2000 
410715·2380 Fax 

Wens Fargo Bank. N.A. 

To: The parties listed on Schedule A 

RE: ML-,CFC Commercial Mortgage Trust 2007~7 Commercial Mortgage Pass-Through 
Certificates Series 2007-7 

Reft:rence is hereby made to the Pooling and Servicing Agreement, dated as of June 1 , 
2007 (the "Pooling Agreement"), by and among Merrill Lynch Mortgage Investors, Inc., as 
Depositor, Midland Loan Services; Inc., as Master Servicer No.1, Wachovia Bank, National 
Association, as Master Servicer No2, Midland Loan Services, Inc., as Special Servicer, Wells 
Fargo Ba.nk, N.A. ("Wells Fargo"), as Trustee and Bank of America, N.A., successor by merger 
to LaSalle Bank Natiomil Association, as Custodian. Capitalized terms used but not defined 
herein shall have the respective meanings assigned thereto in the Pooling Agreement. 

In connection with the pendi,ng acquisition of Wachovia Corporation, the parent company 
of Wachovia Bank, Natioruil Association and the indirect parent corporation of Wachovia 
Commercial Mortgage Securities, Inc., by Wells Fargo & Company, the parent corporation of 
Wells Fargo Bank, N.A. which is scheduled to close at 11:59 p.m. on December 31, \oos (the 
"Acquisition Closing Date"), under applicable law, Wells Fargo is required to resign as trustee 
from various securitization transactions, including the above-referenced transaction, by the 
Acquisition Closing Date. Pursuant to Section 8.07(a) of the Pooling Agreement, Wells Fargo 
hereby resigns as Trostee, Certificate Registrar, Authenticating Agent, and REMIC 
Administrator under the PoolingAgreement, effective as of December 31, 2008. 

For purposes of cl,arification, the resignation of Wells Fargo, as Trustee, Certificate 
Registrar, Authentic~ting Agent, and REMIC Administrator under the Pooling Agreement shall 
be deemed to occur at the last moment of time on December 31, 2008. U.S. Bank National 
Association will be appointed as successor trustee and such appointment shall be deemed to 
occur at the first moment oftime on January 1, 2009. 

This notice shall also satisfY the notice requirements with respect to resignation of the 
1'ru8tee setforth in Section 11.11 of the Pooling Agreement. 

WELLS FARGO BANK, N.A. 

By: f1Hn1 _.J a. ~ =;, 

Name: Elisabeth A. Brewster 
Title: Vice President 
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SCHEDULE A 

Merrill Lynch Mortgage Investors, Inc. Merrill Lynch Mortgage Investors, Inc. 
c/o Global Commercial Real Estate c/o Global Commercial Real Estate 

. 4 WorldFinancialCenter, 161hFloor 4 World Financial Center, 16th Floor 
250 Vesey Street 250 Vesey Street 
NewYork, New York 10080 New York, New York 10080 
Attn: David M. Rodgers Attn: Director of C:MBS Securitizations 

Merrill Lynch Mortgage Investors, Inc. W achovia Bank, National Association 
4 World Financial Center, 121

h Floor NC 1075, 9th Floor 
250Vesey Street 201 South College Street 
New York, New York 10080 Charlotte, NC 28244-1075 
Attn: General Counsel for Global Commercial Re: ML-CFC Commercial Mortgage Trost 
Real Estate in the Office of the General 2007-7 Commercial Mortgage Pass-Through 
Counsel Certificates, Series 2007-7 

Facsimile: 704.715.0036 

Midland Loan Services, Inc. DechertLLP 
1 0851Mastin,Building 82, 7th Floor 30 Rockefeller Plaza 
Overland Park, Kansas 66210 New York, New York 10112 
Attn: President Attn: Stephanie M. Tita 

-
Facsimile: 913.253.9001 Facsimile: 212.698.3599 

Moody's InvestorsServices, Inc. Standard & Poor's Ratings Services, a division 
?World Trade Center of The McGraw Hill Companies, Inc. 
2,50 Greenwich Street 55 Water Street 
New York, New York 10007 New York, New York 10041 
Attn: Commercial Mortgage Surveillance Attn: CMBS Surveillance Group 

Certificateholders Controlling Class Representative 

Non-Trost Noteholders 
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Corporate Trust Services 
Rookery Building 
209 Sooth LaSalle Street, Suite 300 
Chicago, ll 60604 

January 2, 2009 

NOTICE OF APPOINTMENT OF SUCCESSOR TRUSTEE 

To: The parties listed on Schedule A 

RE: ML-CFC Commercial Mortgage Trust 2007.7 
Commercial Mortgage Pass-Through Certificates, Series 2007-7 

Reference is hereby made to the Pooling and Servicing Agreement, dated as of June 1, 
2007 (the "Pooiing Agreement"), by and among Merrili Lynch Mongage Investors, Inc., as 
depositor, Midland Loan Services, Inc., as Master Serv·icer No.l and as Special Servicer, 
Wachovia Bank, National Association, as Master Servicer No.2, Wells Fargo Bank, N.A. 
(''Wells Fargo"), as Trustee and Bank of America, N.A., successor by merger to LaSalle Bank 
National Association, as Custodian. Capitalized terms used but not defined herein have the 
respective meanings assigned thereto in the Pooling Agreement. 

Pursuant to Section 8.08(c) of the Pooling Agreement, notice is hereby provided that 
Wells Fargo has resigned as Tmstee and U.S. Bank National Association ("U.S. Bank") has been 
appointed as successor Trustee pursuant to Section 8.07 of the Pooling Agreement. Bank of 
America, N.A., as agent on behalf of U.S. Bank, as successor Trustee, will continue to make 
available each month the Distribution Date Statement on its website, located at 
www.etrustee.net. The address ofthe corporate trust office for U.S. Bank is: 

U.S. Bank National Association 
209 South LaSalle Street Suite 300 
Chicago, illinois 60604 
Te1: 312•325-8904 
Fa.x: 312-325-8905 
Attention: ML-CFC 2007-7 

Pursuant to Sections 5;02(a}, 8.12 and 8.14 of the Pooling Agreement notice is also 
hereby provided that U.S. Bank has appointed Bank of America, N.A. to act as Certificate 
Registrar, Authenticating Agent and REMIC Administrator, respectively, in accordance with the 
terms ofthe Pooling Agreement. 

U.S. BANK NATIONAL ASSOCIATION 
as Trustee 

By:_f!~J\rCJ/le-~~"---· ·~·· ~· SL,.,..,.___ . . 
Name:Melissa A Rosal 
Title: Vice President 
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SCHEDULE A 

Merrill Lynch Mortgage Investors, Inc. Merrill Lynch Mortgage Investors, Inc. 
c/o Global Commercial Real Estate c/o Global Conm1ercial Real Estate 
4 \v orld Financial Center, 16111 Floor 4 World Financial Center, l61

h Floor 
250 V e~ey Street. 250 Vesey Street 
New York, New York 10080 New York, New York 10080 
Attn: David M: Rodgers Attn:· Director of CMBS Securitizations 

MerriJILynch Mortgage Investors, Inc. 
4 World Financial Center, lth Floor 

Midland Loan Services, Inc. 
' I 0851 Mastin, Building 82, 7'11 Floor 

250 Vesey Street Overland Park, Kansas 662 "I 0 
New York;New York 10080 Attn: President 
Attn: General Counsel for Global Commercial 
Real Estate in the Office of the General Facsimile: 913.253.900 I 
Counsel 

Wachovia Bank, National Association Dechert LLP 
NC 1075, 9th Floor 30 Rockefeller Plaza 
201 South College Street New York, New York 10112 
Charlotte, NC 28244•1 075 Attn: Stephanie M. Tita 
Re: ML~CFC Commercial Mortgage Trust 
2007~ 7, Commercial Mortgage Pass-Through Facsimile: 212.698.3599 
Certificates, Series 2007-7 

Facsimile: 704.715.0036 

Wells Fargo Bank, N;A. Bank of America, N .A. 
9062 Old Annapolis Road 135 South LaSalle Street 
Columbia, Maryland 21045-1951 Mailcode: IL4-l35-16-25 

Chicago, Illinois 60603 

Certificateholders Non-Trust Noteholders 
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Exhibit "8" 

Exhibit "8'' 
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EXHIBIT A 
lEGAL DESCRIPTION OF PROPERTY 

The Property is located in Clark County, Nevada. and Is legally described as follows: 

t•nree! One (I): 

Lot Sevl'n {7) in 13uilding 'l'hrc:e (J)of AMENDED PLATOFl'ALMlLLATOWNHOMES
PHASE I, ns shown by mup thereof on file in Book 118 or Pial~, P~g~ ~.in the Office of the: County 
Recordllr of Clnrk. County, Ncva<W, ns ~m ~~~d~d hy Cc:nificate or Amendment recorde.d March IS, 2005 In 
Bock ZOOSOJ IS us Document Nc1. 02792, Ofticial Recorl.ls. nn\1 by Ceniticat~ or 1\mendnltnt ~cnrded 
Mar~:h 16, 2005 i11 l:lttok 20050316 as Oocumcnl No. <>4327, OOicial Records 

L~•ls Three (3). Sc\'l!n ( 7), ~i~,thr (&), Ten (I (I) and Elcvcr1 (II) in l:luilding Sill (6); Lots One !It rough 
Twelve ( 1-12) inclu~ive, in l:luilding Se,·en (7); Lrm One through Tweh•e (1·12) inclusive, In Building 
tr:igbt (!I); Lot' On¢ through Twelve ( 1·12) inclush•e, In Duil.:Jing Ninli' 49); Lots Ou~ through Twch·~ (I· 
12) in~lusi~·e, in Building T~·n (IU); Lots One thnmgh Twelve (1·12) inclusive, in Ouiltling Eleven (II): 
Lots On<: through '1\•:cl\'!: (I· I 2) inclusive, in Building Twe:I\'C (ll); l .. ot~ One throu&h Tw4:h•e ( 1-12) 
in~lusiw, irl Ouildins Thlrt~-cn (13); Lou Ouc through 'l'wdi'C (1-12), inclusiv~. in Building Fourt~cn 
(14); Lots Orso through Twol\'e (1-12), inclusive, in Duiltlin& Fifteen (IS): L<>~ One thr(')ugh Twelve (I· 
12) inclusl\•¢, in Building Si~tccu (16); l.111.s Om: through Twelve (1·12) i.wlu$iVc, in Bul,ding Seventeen 
(17); tots Om: through TIVc!ve 0·12), Inclusive, in Bulldlny f~IIJlll~en (18); Lot.~ One (1), Four (4), Nine 
(9), T tori (I 0) ~nd ·rwclve (12) in Building Nhret~:en (1.9); nnd l.oL~ F.le\·en (11) tlnd Twelve (I 2) in 
Uuilding T~•tnty (10) oi'PALMO:,LA TOWJ''liOMF:S- rllASE l a.~ shown b)' map thereof on Iii~: in 
Auok liS of Plat$, Pa~;~c 49, in tile l)n1cc oi'the Cmnlly Recorder ofCinrk Counry, Ne\•ad3. 

The non-ex~lu8i\'c: casement~ itppnrtcnnnt to the propeny described in J'orcels One (I) 11nd Two (2} ovtr, 
:1cro;s nnd f()r the nse ot'the Pri\'Otc Streels, Common Elen1~nu and Common Areas ns ddineated upon 

- tne of Pl~t of PALMII.bATOWNlTOMl:S-- PlL\SY. Z1 ott shown by mttp ther~ofon lik ht Book 115 
or Plats, l'a~CI •19, in the Office oftbll CtlUnl>' Ro:cordc:r of Clark County, Nell ad:•, and UPOIIlhl! l'lllt or 
t\l\IENflf.l) J•J..AT OFPA1.:\11LLA TOWNHOMES- PHASE 1, iiSShown by map lhcrenfon file in 
Book liS l•r!'lats, Pago R, in the Office of the County Rccordcro£Clnk County. Ncvadu, as further sc1. 
forth in thai c~rt:rin Oeclnrlltion CJfCovenants, Cmtlitions nnd Re$tl'iction~ 1md Reservotir.m of F.ll$ernents 
for l1nlmilln, n:ct1rded D~cc111ber 10, 20QJ in BonkZ00312!0 n.s Document Nu. 03076, Officii•! Records, 
and in Annexation ;\mendmenu thcrcru rllcorded August 21, 2006ln Book 20060g:!l ns Docum~:nt No. 
0031,\115, recoL·ded S\!plcmb<.:r 6, '2006 in Oook Z0060'J06 a~ l)oeum~n\ No. OOlRI<, 11nd re~orded fl.lhruary 
1, 2()(M in Douk 20060207 as Document No. 0;'..<191, and recnrdttt february 2.,, 20U7 in !:look 20070227 
a~ Ducum..:nt No. 03972, Orncinl Record.1. 

0 1607512700101Sll943_7 
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CLARIFICATION 

EXHIBIT A 

LEGAL DESCRlfilON OF PROPERTY 

The Property is located in Clark County, Nevada, and is legally described as follows: 

Parcel One ( l): 

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF P ALMILLA TOWNHOMES
PHASE 1, as shown by map thereof on file in Book 118 of Plats, Page 8, in the Office of the C_ounty 
Recorder of Clark County, Nevada, as amended by Certificate of Amendment recorded March 15, 
2005 in Book 20050315 as Document No, 02792, Official Records, and by Certificate of Amendment 
recorded March 16, 2005 in Book 20050316 as Document No. 04327, Official Records 

Parcel Two (2): 

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven (11) in Building Six (6); Lots One through 
Twelve (1-12) inclusive, in Building Seven (7); Lots One through Twelve (1·12) inclusive, in Building 
Eight (8); Lots One through Twelve (1·12) inclusive, in Building Nine (9); Lots One through Twelve 
0·12) inclusive, in Building Ten (10); Lots One through Twelve (1-12) inclusive, in Building Eleven 
(11); Lots One through Twelve {1·12) inclusive, in Building Twelve (ll); Lots One through Twelve: 
(1-12) inclusive, in Building Thirteen (13); Lots One through Twelve {1-12), inclusive, in Building 
Fourteen (14); Lots One through Twelve (1·12), inclusive, in Building Fifteen (15); Lots One through 
Twelve (1-12) inclusive, in Building Sixteen (16); Lots One through Twelve (1·12) inelusive, in 
Building Se'Venteen (17); Lots One through Twelve (1-12), inclusive, in Building Elgbteen (18); Lots 
One (1), Four (4), Nine (9), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots Eleven {11) 
and Twelve (12) in Building Twenty (20) ofPALMILLA TOWNHOMES- PRASE 2 as shown by 
map thereof on file in Book liS of Plats, Page 49, in the Office of the County Recorder of Clark 
County, Nevada. 

Parcel Ibree (3): 

The non-exclusive easements appurtenant to the property described in Parcels One (I) and Two (2) 
over, across and for the use of the Private Streets, Common Elements and Common Areas as 
delineated upon the of Plat ofPALMILLA TOWNHOMES- PHASE :Z, as shown by map thereof 
on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark County, Nevada, 
and upon the Plat of AMENDED PLAT OF P ALMILLA TOWNHOMES- PHASE 1, as shown by 
map thereof on file in Book 118 of Plats, Page 8, in the Office of the County Recorder of Clark 
County, Nevada, as further set forth in that certain Declaration of Covenants, Conditions and 
Restrictions and Reservation of Easements for Palmitla, reoorded December 10, 2003 in Book 
20031210 as Document No. 03076, Official Records, and in Annexation Amendments thereto 
recorded Au.gust 21, 2006 in Book 20060821 as Document No. 003685, recorded September 6, 2006 
in Book 20060906 as Document No. 00388, and recorded February?, 2006 in Book 20060207 as 
Document No. 02991, and recorded February 27, 2007 in Book 20070227 as Document No. 03972, 
Official Records. 
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1 MDSM 
BRENT LARSEN, ESQ. 

2 Nevada Bar No. 001184 
DEANER, MALAN, LARSEN & CIULLA 

3 720 S. Fourth Street, #300 
Las Vegas, Nevada 89101 

4 (702) 382-6911 
Attorney for Defendant 

Electronically Filed 
06/13/2011 02:29:28 PM 

CLERK OF THE COURT 

5 

6 

7 

8 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

U.S. Bank National Association as Trustee 
9 for The Registered Holders of ML-CFC 

Commercial Mortgage Trust 2007-7 
Case No.: 09-A-595321-C 

XX 1 0 Commercial Mortgage Pass-Through 
< Certificates Series 2007-7, by and through 
;j ~ 11 Midland Loan Services, Inc., as its Special 

Dept. No.: 

;:J ~ Servicer, 
...... -.!) 

u 0 ~ 12 
6d g 2l 
z -~ 8 c 13 
~a~~ 

Plaintiff, 
ORAL ARGUMENT REQUESTED 

V"l,sooS 
~ ~ "'·v: v. < tJ ~ g 14 
>--1 Vl ~ ~ 

n -B Z ~ 
z ;:l "'"' 15 < 0 b'\, ~ 
....1~>~ 

Palmilla Development Co., Inc., a Nevada 
coryoration; Hagai Rapaport, an 
individual; Does I to X; and Roe 
Corporations X to XX, ~] 3 R 16 

n 0 ~ 

~ ~ j 17 
z ~ 

Defendants. 

~ ~ Q 18 
MOTION TO DISMISS, OR IN THE ALTERNATIVE, 

19 

20 

21 

22 

23 

MOTION TO REQUIRE A SUBSTANTIAL BOND FROM PLAINTIFF 
AND TO STAY THE PROCEEDINGS UNTIL THE BOND IS POSTED 

COME NOW the Defendants, HAGAI RAP APORT and P ALMILLA 

DEVELOPMENT CO., INC., by and through their attorney, BRENT LARSEN, ESQ., ofthe 

law firm of DEANER, MALAN, LARSEN & CIULLA, and hereby move to dismiss this 

case against Hagai Rapaport based upon the "twice dismissed" rule set forth in N_RCP 
24 

41(a)(l); and in the alternative as to both Defendants, to require the Plaintiffto pay the 
25 

Defendants' costs, including attorneys fees that were incurred as a result of two previously 
26 

dismissed actions filed by the Plaintiff, and to stay this instant proceeding until an 
27 

appropriate amount of a necessary bond and attorneys fees is determined by this Court and is 
28 
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1 tendered by the Plaintiff. The Defendant Hagai Rapaport has also filed a Demand for 

2 Security of Cost Bond from the non-resident Plaintiff, and Defendants request a bond in an 

3 amount much larger than the $500 that the Plaintiff has posted, because of the substantial 

4 costs that will certainly be required in defending this case. 

5 This Motion is made and based upon all the pleadings on file herein, the Points and 

6 Authorities submitted herewith, and any other such argument this Court may consider. 

< 

7 

8 

9 

10 

g ~ 11 
>--< "' u 0 ;:.. 12 
6?:S g 2l 
z ·~ § : 13 
~(/)"'~ 
V) ..:- 00 s 
~ ~ ..a ·v; 
< b '"' g 14 .....1 Vl ~ ~ 

~ tl z ::::: z ;:; "'""' < 0 b'b 'f' 15 
.....1 ~ > ~ 
~] j g 16 

~ 0 ~ 

~ N <> 
~I'- _g 17 

~ ! 
Q 18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

.. n 
DATED this LJ day of June, 2011. 

Respectfully submitted, 

DEANER, MALAN, LARSEN & CIULLA 

BRENT LARS<EN, ESQ. 
Nevada Bar No. 001184 
720 South Fourth St., #300 
Las Vegas, Nevada 89101 
Attorney for Defendants 

NOTICE OF MOTION 

PLEASE TAKE NOTICE that the undersigned will bring the foregoing MOTION TO 

DISMISS, OR IN THE ALTERNATIVE, MOTION TO REQUIRE A SUBSTANTIAL 

BOND FROM PLAINTIFF AND TO STAY THE PROCEEDINGS UNTIL THE BOND IS 

POSTED on for hearing [ORAL ARGUMENT REQUESTED] in Department 20 of the 
July 

above-entitled Court on the _ 2_ 0 __ day of htme, 2011, at 9 : 0 0 AM .m., or as soon 

thereafter as counsel may be heard. 

DATED this /3 day of June, 2011. 

-2-

Respectfully submitted, 

DEANER, MALAN, LARSEN & CIULLA 

BlffiNT LXRlSEN, ESQ. 
Nevada Bar No. 001184 
720 South Fourth St., #300 
Las Vegas, Nevada 89101 
Attorney for Defendants 
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< 

1 POINTS AND AUTHORITIES 

2 I. The instant lawsuit should be dismissed a~ainst Hagai Rapaport because 
this action is the third time that the Plaintiff has filed a lawsuit against 

3 him, and all three lawsuits are identical in seeking a recovery against Mr. 
Rapaport based on his personal guarantee of a secured real estate loan. 

4 

5 

6 

A. The Facts. 

When the Plaintiff filed a Second Amended Complaint in this action on April 11, 

2011 1
, and later served Hagai Rapaport with that Second Amended Complaint, that event 

7 
became the third instance where Mr. Rapaport was sued by the Plaintiffs2 on claims arising 

8 
from his personal guarantee of a real estate loan. Both Defendants in this instant action 

9 
(Palmilla and Mr. Rapaport) were first sued on January 30, 2009 by LaSalle Bank, as Trustee 

10 

>--1 ;'}; 11 
2 ~ The claims against Hagai Rapaport were based on his signing a personal guarantee. See 

of the Plaintiffs in Case No. A581425. See first Complaint attached hereto as Exhibit A. 

u 0 ::: 12 
~ g 8 Exhibit A. Thereafter, that first case was voluntarily dismissed on July 10, 2009 as shown 
Z ~ .....-1 b.-
~a;;~ 13 
~ l:f ~ .§ by Exhibit B attached hereto. 
~ ~ 1 ~ 14 >-<..qz• On March 16, 2009, LaSalle Bank, as Trustee of the Plaintiffs, filed a second lawsuit n t:: ::::: 

~ g ~ ~ 15 
>--1 ~ > ~ (Case No. A585424) against Hagai Rapaport where he was named as the sole Defendant. 
~] 3 R 16 
p::f ~ ~ See second Complaint attached hereto as Exhibit C. That second lawsuit was also based on 
~ ~ ! 17 
-..... - the same personal guarantee that was the subject of the first lawsuit. The second Complaint 
~ ~ 18 

19 

20 

was dismissed by stipulation between counsel, as shown by the Stipulation for Dismissal 

attached hereto as Exhibit D and filed on July 14, 2009. While the second dismissal states 

21 1 The Second Amended Complaint was not filed by obtaining "leave of court" or 

22 "written consent" as required by NRCP 15(a). 

23 
2 In all three lawsuits described in this brief there is a continuity of Plaintiffs, who are 

named as "Midland Loan Services" and "Registered Holders of ML-CFC Commercial Trust" 
through a bank Trustee, such as LaSalle Bank and U.S. Bank. According to the Plaintiffs 24 Second Amended Complaint, U.S. Bank succeeded to the position of the "Trustee's" interest 
in the loan documents that are subject of such Complaint. Thus, LaSalle Bank who was also 25 named as a Plaintiff in the first two actions described in this Motion, is merely a predecessor-

26 in-interest or assignor to US Bank. LaSalle Bank also appeared as the Plaintiff in this third 
lawsuit when the Plaintiff filed their First Amended Complaint on November 24,2010. 

27 Thus, when this Motion uses the term "Plaintiffs," such term refers to both LaSalle Bank and 
US Bank as "Trustees" since they are alleged to be "Trustees" of the aforementioned 

28 Plaintiffs, and they are in privity with eacli other and they have both appeared in this case as 
Plaintiffs in this action. 

-3-
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1 that such dismissal is without prejudice, that Stipulation does not address the dismissal of the 

2 first lawsuit, or the effect or consequences that the first dismissal presents with regard to the 

3 "twice dismissed" rule as described below in the legal argument of this brief. The 

4 Defendants contend in the legal argument below, that the effect of the dismissal of the first 

5 action, combined with the dismissal of the second action, clearly brings into play the 

6 consequences of the "twice dismissed" rule when an identical third lawsuit is filed, as set 

7 forth in NRCP 41(a)(1). 

8 After the two aforementioned dismissals, US Bank as the successor3 to LaSalle Bank, 

9 filed a third lawsuit, which is the instant case. In this third lawsuit initially filed on July 16, 

10 2009, US Bank sought the sole remedy of the appointment of a receiver over the real 
-< 
.....:l J:.. 11 property assets (townhomes) owned by Palmilla. Thus, Palmilla was the only named s ~ 
...... '"' ~ g §- 12 Defendant when this third lawsuit was initially filed. 

z .~ 8 b- 13 
~~~~ Hagai Rapaport was not named as a defendant in this third lawsuit until the Plaintiff 
(/) .s 00 s 
~ ~ ~ ·v: 
j ~ ] ~ 14 filed its First Amended Complaint on November 24, 2010, which was more than a year after 

~ -E z ::::: 
~ 5 ~ ~ 15 this instant third action was filed. Thereafter the Plaintiff filed, without leave of Court, a 
.....:lj_;>~ 
~ ] J W 16 Second Amended Complaint on April 11, 2011. Again, the First and Second Amended 

~ 0 ~ 

~ ~ 0) 

~ ..2 17 Complaints in this third lawsuit alleges the identical claims of personal liability against Mr. 
~ § 
Q 18 Rapaport that were previously asserted in the first two actions (Case Nos. A581245, Exh. A 

19 and A585424, Exh. C). 

20 B. Legal Argument in Favor of Dismissing This Case Against Mr. Rapaport. 

21 This third lawsuit against Hagai Rapaport must be dismissed under the "twice 

22 dismissed" rule codified in NRCP 41(a)(1) and as recognized by the Nevada Supreme Court 

23 in the case of Brown v. F.S.L.I.C., 105 Nev. 409, 777 P.2d 661 (1989). The "twice 

24 

25 
3 The adjudication of this Motion requires the application of the fundamental rule that 

an assignee of a contract acquires no greater rights than was owned by the assignor. Arid 
Insurance Agency v. Zions Nat!. Bank, 612 Pl.2d 341 (Ut. 1980), HD Supply Facility 26 Maintenance Ltd. v. Bymoen, 126 Nev. 13, 210 P.3d 183 (2009), Kumberg v. Kumberg, 659 
P.2d 823 (Kan. 1983). Thus, in the instant case, US Bank is bound by the actions of its 27 predecessor, LaSalle Bank, in voluntarily dismissing the two prior actions filed in this case in 

28 JUSt the same manner that LaSalle Bank would be if it was still the designated "Trustee" for 
the Plaintiffs in this action. 

-4-
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1 dismissed" rule arises from the language expressly contained in NRCP 41(a)(1), which 

2 specifically states that whenever a plaintiff voluntarily dismisses an action more than once, 

3 then the combination of such dismissals results in the notice of dismissal operating as an 

4 adjudication on the merits ofthe case. Thus, NRCP 41(a)(1) provides as follows: 

5 

6 

7 

8 

9 

10 

Rule 41: Dismissal of actions. 
(a) Voluntary dismissal: Effect thereof 

j ;'}; 11 s ~ 
>--< "' 

(1) By plaintiff; by stipulation. Subject to the provisions of Rule 
23( e), of Rule 66, and of any statute, an action may be dismissed 
by the plaintiff upon reP.ayment of defendants' filing fees, 
without order of court (i) by filing a notice of dismissal at any 
time before service by the adverse party of an answer or of a 
motion for summary judgment, whichever first occurs, or (ii) by 
filing a stipulation of dismissal signed by all parties who have 
appeared in the action. Unless otherwise stated in the notice of 
dismissal or stipulation, the dismissal is without prejudice, except 
that a notice of dismissal operates as an adjudication upon the 
merits when filed by a plaintiff who has once dismissed in any 
court of the United States or of any state an action based on or 
including the same claim. [Emphasis added.] ~ g §- 12 

z .~ 8 !::> 13 
~a~~ In making this argument, the Defendants recognize that the stipulation for dismissal of 
(,/') ..... 00 s 
~ ~ ..g ·v; 
j J:l ~ ~ 14 the second lawsuit states that it is without prejudice, and such a stipulation may confuse or 

~ -E z :::: 
~ ~ ~ ~ 15 muddy the consequences of the "twice dismissed" rule as set forth in NRCP 41(a)(l). 
H_q;>~ 

~ ] 3 ~ 16 However, the Notice of Dismissal of the first action (Exh. B) became an adjudication on the 
~ 0 ~ 

~ ~ j 17 merits, regardless of anything stated in the stipulation for the dismissal of the second case. z g. 
~ ~ Q 18 That is because the Notice of Dismissal of the first case falls within the language of the rule 

19 which states that when a plaintiff has "once dismissed in any court of the United States 

20 an action based on or including the same claim," that dismissal [the first] becomes an 

21 adjudication on the merits when the same case is dismissed a second time. 

22 The Rule's use of the words "except that" clearly state that parties to litigation can 

23 voluntarily provide in a stipulation that a dismissal is without prejudice. However, when that 

24 dismissal becomes a second dismissal following a previous case that has been "once 

25 dismissed in a any court of the United States ... based on or including the same claim," the 

26 plain language of the rule itself would result in the first dismissal becoming "an adjudication 

27 on the merits." Thus, the clear language in NRCP 41(a)(l) states that the parties have a right 

28 to voluntarily enter into a stipulation to dismiss without prejudice. However, when a plaintiff 

-5-
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<G 

1 exercises that right, and under circumstances where another case has also previously been 

2 dismissed in a voluntary manner as provided in NRCP 41(a), then even a stipulation to 

3 dismiss a second case without prejudice, still invokes the consequences of the rule when a 

4 plaintiff has exercised a voluntary right of dismissal of two identical cases. 

5 Thus, while the Plaintiffs in this case had the right to dismiss their prior two identical 

6 Complaints against Mr. Rapaport, that does not mean that both dismissals can be without 

7 prejudice under the "twice dismissed" rule. Accordingly, this Court should rule with regard 

8 to this third lawsuit, that the combination of both prior dismissals "operates as an 

9 adjudication upon the merits" where this third lawsuit against Mr. Rapaport is identical to the 

10 claims that were made against him in the two previous lawsuits. 

g ~ 11 In addressing the "twice dismissed" rule in Brown v. F.S.L.I C., supra, the Nevada 
...... '"' ~ g §- 12 Supreme Court held that the rule did not factually apply in the Brown case because the record 
zB~D.. 
B3 ~" ~ ~ 13 did not show that the defendants had been "twice dismissed" from previous "actions that 
~ ~ coJ ·~ 

j ~ 1 ~ 14 were based upon or including the same claims." 105 Nev. at 412. In the Brown case, the 
"t! z ~ 
~ 5 ~ ~ 15 Court recognized that there were two prior lawsuits that were dismissed and involved the 
>-l:_:;~~ 
~ ] .3 ~ 16 same claims, but those lawsuits did not name the same parties as Defendants. The first 
"0 ~ 

~ ~ . j 17 action was filed in Missouri while the second action was filed in California. Then a third z g. 
~ ~ 6 " 18 action was filed in Nevada after the dismissal of the Missouri and California actions. In 

19 Brown the Court found that the defendants in the third Nevada action were previously 

20 dismissed only once, which was in the California action. The Court further noted that the 

21 defendants in the Nevada action were not named as defendants in the first filed Missouri 

22 action. Thus, the Court held that the "twice dismissed" rule did not apply to the facts of that 

23 case. Nonetheless the Court specifically recognized the applicability of the "twice 

24 dismissed" rule in the appropriate set of facts by stating as follows: 

25 

26 

27 

28 

. . . Appellants assert that the action below was barred by the two 
dismissal rule embodied in NRCP 41(a)(l). We do not agree. 
The record does not support appellants' contention that they have 
been twice dismissed from actions based upon or including the 
same claim. 

The record reveals that appellants have been dismissed but 

-6-
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1 once, in the California action wherein appellants were named 
defendants. This single dismissal does not support adequately 

2 appellants' motion to dismiss pursuant to the two dismissal rule 
embodied in NRCP 41(a)(1), and, therefore, the trial judge 

3 properly denied appellants' motion to dismiss. 105 Nev. at 412. 

4 Thus, the facts which precluded a dismissal in the Brown case are easily 

5 distinguishable from the facts in the instant case because Mr. Rapaport was named as a 

6 Defendant in both of the two prior Complaints filed against him. Those Complaints, attached 

7 hereto as Exhibits A and C, along with the Second Amended Complaint in this action, 

8 clearly show that Hagai Rapaport has now been personally sued in three identical lawsuits. 

9 Therefore, because the instant lawsuit represents the third time that Mr. Rapaport has been 

10 sued on a personal guarantee, he should be dismissed from this action based on the "twice 

dismissed" rule, as articulated by the Nevada Supreme Court in the Brown case, supra and g ~ 11 
.,.... '"' 
~ g §- 12 the plain language set forth in NRCP 41(a)(1). 

z -~ 8 c 13 
>I-1 a ~ ~ 11. 
(/) ..," 00 s If for any reason this Court declines to dismiss Mr. Rapaport from this 

action, then both Defendants are nonetheless entitled to the protections 
provided for in NRCP 41(d), and NRS 18.130, which involves payment of 
costs, posting a bond, and staying the proceedings until a bond is tendered. 

~ :H ~ ·~ 

< l:l ~ ~ 14 .....1 Vl ~ ~ 
"-E z ~ z ;:I ~a- 15 < 0 00 'f' 

.....1:.:;>~ The instant action is the second time that the Defendant Palmilla has been sued under 
~] 3 ~ 16 
P=f ~ --;; the loan documents that are the subject ofthe guarantee. Thus, NRCP 41(d) governs actions 
~ ~ !17 
...., when a second lawsuit is filed against the same defendant on the same claims. That 
~ ~ 18 

provision protects such Defendants by providing for such court orders as the Court " ... may 
19 

deem proper ... ,"including payment of costs from the prior action, as well as providing for 
20 

21 

22 

23 

24 

25 

26 

27 

28 

a stay until the costs are paid. While NRCP 41(1)(a) applies to a lawsuit following a "twice 

dismissed" action, the protections contained in NRCP 41 (d) clearly applies to a new lawsuit 

following a "once dismissed" action. Thus, NRCP 41(d) would most certainly have even 

greater application in a third lawsuit following a "twice dismissed" action. 

The Affidavit of Brent Larsen attached hereto as Exhibit E explains that when he 

represented Mr. Rapaport in the aforementioned second dismissed action, which also 

involved legal services connected with a bankruptcy filing in California on a companion 

case, that Mr. Rapaport incurred attorneys fees in excess of $20,000 as a result of the second 
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1 dismissed action and the related bankruptcy action in California. Given the dictates of NRCP 

2 41 (d), Defendants respectfully submit that if this Court is not prepared to immediately 

3 dismiss this action under the aforementioned "twice dismissed" rule, then the Plaintiff should 

4 be required to pay the Defendants $20,000 in attorneys fees from the second dismissed 

5 action, and/or post a bond for the anticipated amount that the instant action will cost the 

6 Defendants in defending this third lawsuit. 

7 On May 20, 2011, the Defendants filed a Demand for Security of Costs in this case 

8 because the Plaintiff is a non-resident or a foreign corporation. In response to that demand, 

9 the Plaintiff filed a $500 cost bond. The Defendants have the right to demand such a bond as 

10 "security for costs" under NRS 18.130. While subsection 1 of that statute initially limits the 

g ~ 11 bond requirement to $500, subsection 2 of that statute allows" ... an additional undertaking 

...... "' ~ g §- 12 may be ordered by the court or judge upon proof that the original undertaking is insufficient 

Z .~ 8 !:> 13 ::t ~ ~ 
~ ~ g; ·a security ... " Given the tortured history of the Plaintiffs repeated actions in making "on 
~ ~ ~ ·;;; 

j Jl] ~ 14 again/off again" decisions about when they choose to sue Hagai Rapaport, the Defendants 
~ -E z ::::: z ;:I"'"' ..:r::ob','f'15 

.....:l~L< "'~ -<,:::>...., 
submit that a very substantial undertaking should be required of the Plaintiff before 

~ a 3 ~ 16 proceeding any further in this case. In Mr. Larsen's Affidavit, he estimates that the costs for 
~o ~ 

~ ~ ~ 
~ _g 17 defending this third lawsuit would most likely exceed $50,000. 
~ fr 

~ ~ 18 The instant case involves those unique situations where affirmative defenses really 

19 mean something. For instance, the Plaintiffs standing in this case, and the alleged owner of 

20 the subject promissory note will be challenged. The Defendants will also present a 

21 significant statute oflimitations defense. The Fair Market Value defense on claims against 

22 guarantors will also be a big issue in this case. The Defendants may also present a defense as 

23 to whether the Plaintiff timely served the Defendants within the required 120-day period 

24 required by NRCP 4. 

25 CONCLUSION 

26 For the foregoing reasons, this third action should be dismissed against Hagai 

27 Rapaport, where the Plaintiffs have sued and then dismissed Hagai Rapaport on two separate 

28 occasions. The combination of the two prior dismissals should clearly result in an 
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1 adjudicated dismissal of this action against Hagai Rapaport, based upon the "twice 

2 dismissed" rule as expressly set forth in NRCP 4(a)(1) and specifically recognized in the 

3 Brown v. F.S.L.I. C. case. 

4 If this Court is not persuaded by such dismissal argument, then the Plaintiff should 

5 nonetheless be required to pay for the Defendants' costs and attorney fees from the prior 

6 dismissed actions, and to file a surety bond for the Defendants' anticipated cost of litigating 

7 this third action, which will involve sophisticated briefing on the aforementioned issues. 

8 Moreover, these proceedings must be stayed under NRCP 41(d) and NRS 18.130, 

9 until the Plaintiff has complied with this Court's bond requirements. 

10 DATED this } ~ay of June, 2011. , __ 7 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-9-

Respectfully submitted, 

DEANER, MALAN, LARSEN & CIULLA 

BRENT LARSEN, ESQ. 
Nevada Bar No. 001184 
720 South Fourth St., #300 
Las Vegas, Nevada 89101 
Attorney for Defendants 
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1 CERTIFICATE OF MAILING 

2 I HEREBY CERTIFY that I am an employee of DEANER, MALAN, LARSEN & 

3 CIULLA; that on the~- day of June, 2011, I served a copy of the above and foregoing 

4 MOTION TO DISMISS, OR IN THE ALTERNATIVE, MOTION TO REQUIRE A 

5 SUBSTANTIAL BOND FROM PLAINTIFF AND TO STAY THE PROCEEDINGS 

6 UNTIL THE BOND IS POSTED in a sealed envelope, postage prepaid, by depositing same 

7 in the United States mail, addressed to the following: 

< 

8 

9 

10 

g ~ 11 
...... "' u 0 ~ 12 
~ g 2l 
z .~ 8 t> 13 
~a~~ 
V),_;-008 
~ ~ ~ ·;;; 
< l:l " g 14 >---1 Vl ~ ~ 

n -E Z ~ z ;:l ~0 "' 15 < 0 M 'f 
>---1~>~ 
~] 3 R 16 

n 0 ~ 

~ ~ j 17 
~ ~ 
~ !-< 18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Michael F. Lynch, Esq. 
Lewis and Roca LLP 
3993 Howard Hughes Pkwy., Ste. 600 
Las Vegas, Nevada 89169-5996 
Attorneys for Plaintiff 

F:\OFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Pidgs\MTD- Rapaport.wpd 

f7 () ' 
~'J;u(?lq_j~~u::J../ 
An \Employee of Deaner, Malan, Larsen 

& Ciulla 
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ORIGINAL 

COMP 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch@lrlaw.com 
LEWIS AND ROCA LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 385-3373 
Facsimile: (702) 385-9447 

Allorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA '-1 ;2._5 
LaSalle Bank National Association as Trustee Case No. A S B ( 
For The Registered Holders ofML-CFC XK 
Commercial Mortgage Trust 2007-7 Dept. No. 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special COMPLAINT 
Servicer, 

Plaintiff, 

vs. 

Palmilla Development Co., Inc., a Nevada 
corporation; Hagai Rapaport, an individual; 
and Does I to X; and Roe Corporations X to 
XX, 

Defendants. 

Plaintiff alleges: 

Exempt from arbitration: Action in equity 

Parties, Jurisdiction And Venue 

1. Plaintiff is LaSalle Bank National Association as Trustee For The Registered 

Holders of ML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through 

Certificates Series 2007-7, by and through Midland Loan Services, Inc., as its Special Servicer 

("Lender" or "Plaintiff'). 

2. Palmilla Development Co., Inc. ("Borrower") is a Nevada corporation. 

3. Plaintiff alleges upon information that Hagai Rapaport is, and at all times relevant 

to this action was, an individual doing business in Las Vegas, NeVfiQfu. __ 
.1.5f00 3Ul :K) mJ310 

600Z 0 ~ NVr 

-1- 031\J303t:l 4ti4067.r 
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4. This Court has personal jurisdiction over Hagai Rapaport ("Guarantor", and 

together with Borrower, "Defendants") because he is an individual who transacted business within 

Nevada and because he consented to this Court's personal jurisdiction over them. 1 

5. Venue is proper in the Eighth Judicial District Court because the Defendants 

incurred and contracted to perform certain obligations in Clark County, which are the subject of 

this suit, and because Defendants consented to this venue as the proper venue for this dispute.2 

6. The true names and capacities, whether individual, corporate, associate, 

trust/trustee or otherwise, of defendants named herein as Does I through X and Roe Corporations 

X through XX, are unknown to Plaintiff. Said Doe and Roe defendants may assert an interest in 

the property at issue in this complaint, and are proper parties to this action. Plaintiff shall amend 

this complaint to include the true names and capacities of such Doe and Roe defendants as the 

same are ascertained. 

General Allegations 

7. Borrower borrowed $20,150,000.00 with interest 'from Artesia Mortgage Capital 

Corporation, a Delaware corporation (''Original Lender") on or about March 28, 2007 (the 

"Loan"). 

8. The Loan is evidenced by, among other things, that certain Fixed Rate Note dated 

March 28, 2007, bearing an authorized signature on behalf of the Borrower (the "Promissory 

Note"). (A true and correct copy of the Promissory Note is attached and incorporated by this 

reference as Exhibit "I"). 

9. The Guarantor personally guaranteed to "unconditionally, irrevocably, jointly and 

severally guarantee(s) to Lender and to its successors, endorsees and/or assigns the full and 

1 (See Limited Recourse Obligations Guarantee at~ 19 (Exhibit "2") (providing that "Guarantor, in order 
to induce Lender to accept this Guaranty, agrees that all actions or proceedings arising directly, indirectly 
or otherwise in connection with this Guaranty shall be litigated, at Lender's sale election, only in courts 
having a situs within the county and State where the Property is located, in any jurisdiction in which 
Borrower or Guarantor (or any individual or entity comprising Borrower or Guarantor) may reside or hold 
assets, or in anyone or more of the foregoingjurisdictions. Guarantor hereby consents and submits to the 
jurisdiction of any local, state or federal court located therein. Guarantor hereby waives any right it may 
have to transfer or change the venue of any litigation brought against it by Lender on this Guaranty in 
accordance with this paragraph."). 

2 See id. 

-2- 464067.1 
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prompt payment when due, by acceleration or otherwise, of all amounts owing by Borrower to 

2 Lender under the Loan Documents .... " (See Limited Recourse Obligations Guarantee, a true and 

3 correct copy of which is attached and incorporated by this reference as Exhibit "2"). 

4 10. The Loan was and is secured by that certain Commercial Deed of Trust, Security 

5 Agreement, Fixture Filing Financing Statement and Assignment of Leases, Rents, Income and 

6 Profits (as same may have been amended) recorded in the Clark County Recorders' Office as 

7 Document No. 20070330-0002946 ("Deed of Trust"). (A true and correct copy of the Deed of 

8 Trust is attached and incorporated by this reference as Exhibit "3"). 

9 11. The Loan was and is further secured by that certain Assignment of Leases, Rents, 

10 Income and Profits (as same may have been amended) recorded in the Clark County Recorders' 

11 Office as Document No. 20070330-0002947 ("Assignment of Rents"). (A true and correct copy 

12 of the Assignment of Rents is attached and incorporated by this reference as Exhibit "4"). 

13 12. Original Lender assigned all of its rights and interests in and to the Deed of Trust 

14 and the Assignment of Rents to the Plaintiff pursuant to that certain Assignment of (a) 

15 Commercial Deed of Trust, Security Agreement, Fixture Filing Financing Statement and (b) 

16 Assignment Of Leases, Rents, Income and Profits And Assignment of Assignment of Leases, 

17 Rents, Income and Profits recorded in the Clark County Recorders' Office as Document No. 

18 20080103-0000543 (the "Assignment ofDeed of Trust"). (A true and correct copy of the 

19 Assignment of Deed of Trust is attached hereto and incorporated herein by this reference as 

20 Exhibit "5"). 

21 13. Pursuant to the Assignment of Deed ofTrust, the'Plaintiffholds all beneficial 

22 interest under the Deed of Trust and the Assignment of Rents, and is thereby authorized and 

23 empowered to bring this action . 

. 24 

25 

26 

27 

14. As detailed more fully in the Deed of Trust, the real property securing the 

Promissory Note (the "Real Property") is identified by the Clark County Tax Assessor Parcel Nos. 

a. 124-30-311-031; 

b. 124-30-312-014 and 015; 

LEWIS2s c. 124-30-312-017 and 018; 

ROCA 
-LLP
.AWYERS 4&4067.1 
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d. 124-30-312-025 - 169, inclusive; 

e. 124-30-312-171 and 172; 

f. 124-30-312-177; and 

g. 124-30-312-180- 182, inclusive, 

more commonly referred to as the Palmilla Townhomes, generally located northeast of the 

intersection of West Ann Road and North Decatur Boulevard in North Las Vegas, and more 

specifically described in the Legal Description attached hereto as Exhibit "6". 

15. The Real Property is a development containing approximately 157 single-family 

rental townhomes, each of which is currently generating, or capable of generating, rental income. 

Occupancy is currently estimated at 80%. 

16. As detailed more fully in the Promissory Note and Deed ofTrust, the Borrower was 

required to remit monthly payments which included, among othe~ amounts, a constant 

$111,530.40 per month, with a final maturity date of April 11,2018. (See e.g., Promissory Note,~ 

3(a); Deed of Trust,~~ 1.04-06). 

17. Borrower is not current on its payments to Plaintiff on the Loan, and currently owes 

$390,941.14 in past due interest, $55,180.46 in past due principal, $128,031.48 in past due 

escrow/reserve, $22,966.12 in past due late charges, $33,033.66 in past due tax advance payments, 

and as ofJanuary 31,2009, an additional $252,166.87 in default interest. 

18. In sum, Borrower is currently over $630,000 in arrears on interest and other monies 

owed to Plaintiff, which will increase to an amount exceeding $880,000 by January 31, 2009. 

19. The Deed of Trust defines an "Event of Default" as including when "Borrower fails 

to pay any interest, principal or other monies due under the Note or other Loan Documents on the 

date any such amount is due." (See Deed of Trust, ~ 2.01 Events of Default, p. 31 ). 

20. Defendants' failure to make the past due payments referenced above constitute 

"Events of Default" under the Loan, the Promissory Note, the Deed of Trust, and the Limited 

Recourse Obligations Guarantee. 

21. The Deed of Trust also provides that "[a]ll Rents generated by or derived from the 

Property shall first be utilized solely for Operating Expenses, and none of the Rents generated by 

.Ut-1067,) 
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or derived from the Property shall be diverted by Borrower and utilized for any other purpose 

unless all such Operating Expenses have been fully paid and satisfied." (See Deed of Trust,~ 

1.02(m) Performance of Other Obligations, pp. 6-7). 

22. On information, the Rents derived from the Property have exceeded, and continue 

to exceed, the Operating Expenses, but Borrower has failed, and continues to fail, to provide such 

excess Rents derived from the Property to Plaintiff as required by the Deed of Trust,~ 1.02(m). 

23. For example, the most recent financial statements submitted by Borrower appear to 

indicate that Borrower collected approximately $238,462.97 in Rents exceeding Operating 

Expenses, which should have been remitted to Plaintiff pursuant' to~ 1.02(m) of the Deed of Trust. 

24. Borrower agreed to comply with the provisions of the Deed of Trust, including~ 

1.02(m), and its failure to pay the Rents exceeding the Operating Expenses as detailed above is an 

Event of Default. 

25. The Deed of Trust further provides the Borrower will maintain books, records, and 

financial statements, and provide the same to Plaintiff at regular intervals, including the following, 

including quarterly and annual Rent Rolls, operating statements ofthe Property, an audited annual 

operating statement prepared and certified by an independent certified public accountant, balance 

sheets and profit and loss statements of Borrower, and an annual operating budget presented on a 

monthly basis consistent with the annual operating statement described above for the Property. 

(See Deed ofTrust, ~ 1.24(a) Books and Records; Financial Statements, pp. 22-24). 

26. The Deed of Trust further provides the Borrower and Guarantor will maintain 

books, records, and financial statements, and timely provide the same to Plaintiff upon request, a 

property management report for the Property, an accounting of all security deposits held in 

connection with any Lease of any part of the Property, and such other additional financial or 

management information (including, without limitation, state and federal tax returns) as may, from 

time to time, be reasonably required by Lender in form and substance satisfactory to Lender. 

(See Deed ofTrust, ~ 1.24(b) Books and Records; Financial Statements, pp. 23-24). 

27. Defendants have refused, and continue to refuse, to furnish the documents required 

by the Loan Documents, violating, among other covenants, the provisions contained within the 

-5- -46-l067.1 
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Deed of Trust, ~~ 1.24(a), (b). 

28. A representative sample of documents that Defendants are refusing to produce 

include Borrower-certified copies ofthe Property's current fin~cials and balance sheets, a 

complete and current copy of the Rent Rolls, and a 2009 annual operating budget. 

29. For the reasons set forth above, Plaintiff is entitled to exercise any and all of its 

rights and remedies as provided for in the Loan, the Promissory Note, the Deed of Trust, and the 

Limited Recourse Obligations Guarantee, including seeking and obtaining the appointment of a 

receiver. 

30. The Deed of Trust contemplates the appointment of a receiver of the Real Property 

in the event of a default as follows: 

(a) Remedies. Upon the occurrence of any Event of Default, lender 
may or acting by or through Trustee may take such action, without 
notice or demand, as it deems advisable to protect and enforce its 
rights against Borrower in and to the Property, including, without 
limitation, the following actions, each of which may be pursued 
concurrently or otherwise, at such time and in such order as lender 
or Trustee may determine, in their sole discretion, without impairing 
or otherwise affecting the other rights and remedies of lender or 
Trustee: 

*** 
(7) apply for the appointment of a receiver, trustee, liquidator or 
conservator of the Property, without notice and without regard for 
the adequacy of the security for the Secured Obligations and without 
regard for the solvency of Borrower, any Guarantor, any Indemnitor 
or of any person, firm or other entity liable for the payment ofthe 
Secured Obligations; 

Deed of Trust~ 2.02, p. 33 (emphasis added). 

31. The Deed of Trust further provides: 

In furtherance of and not in limitation of any other provisions of this 
Security Instrument, including without Limitation Section 2.02(a): 

If an Event of Default shall occur, the Lender shall be entitled as a 
matter of right and without notice to Borrower or anyone claiming 
under Borrower and without giving bond and without regard to the 
solvency or insolvency of the Borrower or any party bound for the 
payment of the Secured Obligations, or waste of the Property or 
adequacy of the security of the Property for the obligations then 
secured hereby Or the then value of the Property, to apply ex parte 
for the appointment of a receiver in accordance with the statutes 
and law made and provided for and such receiver shall have, in 
addition to all rights and powers customarily given to and exercised 
by such receivers and all rights and powers granted to such receiver 
or Lender under this Security Instrument (to the extent allowed by 

-6- 46a067.1 
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• 
law), all the rights, powers and remedies as provided by law or as 
may be contained in any court order or decree applying such 
remedy. A court is authorized to appoint a receiver on request or 
petition of Lender, and Borrower irrevocably consents to the 
appointment of a receiver and waives any notice of application 
therefor. Such receiver shall collect the Rents as hereinafter 
defined, and all other income of any kind; manage the Property so to 
prevent waste; execute Leases (as hereinafter defined) within or 
beyond the period of receivership, pay all expenses for normal 
maintenance ofthe Property and perform the terms of this Security 
Instrument and apply the Rents to the costs and expenses of the 
receivership, including reasonable attorneys' fees, to the repayment 
of the Secured Obligations and to the operation, maintenance and 
upkeep and repair of the Property, including payment of taxes on the 
Property and payments of premiums of insurance on the Property 
and any other rights permitted by law, Borrower does hereby 
irrevocably consent to such appointment. Lender's right to 
appointment of a receiver shall exist whether or not the apparent 
value of the Property exceeds the indebtedness secured hereby by a 
substantial amount and without any showing as required by N.R.S. 
107.100. The receiver may, to the extent permitted under applicable 
law, without notice, enter upon and take possession of the Property, 
or any part thereof, by force, summary proceedings, ejectment or 
otherwise, and remove Borrower or any other person or entity and 
any personal property therefrom, and may hold, operate and manage 
the same, receive all Rents and do the things the receiver finds 
necessary to preserve and protect the Property, whether during 
pendency of foreclosure, during a redemption period, if any, or 
otherwise, and as further provided in any assignment of Rents and 
Leases executed by the Borrower to the Lender, whether contained 
in this Security Instrument or in a separate instrument. Borrower 
shall not contest the appointment of a receiver to operate the 
Property at any time from and after the occurrence of an Event 
of Default including, without limitation, during the institution of 
foreclosure proceedings. Upon an Event of Default, Borrower shall 
peaceably tum over possession of the Property to.a receiver upon 
request ofLender. 

Deed ofTrust ~ 6.03, pp. 41-42 (emphasis added). 

32. Similarly, the Assignment of Rents provides: 

If an Event of Default shall occur, the Lender shall be entitled as a 
matter of right without notice and without giving bond and 
without regard to the solvency or insolvency of the Borrower, or 
waste of the property or adequacy of the security of the 
Property, to apply ex parte for the appointment of a receiver 
who shall have all the rights, powers and remedies as provided 
by law or as may be contained in any court decree applying such 
remedy and who shall collect and apply the Rents in such order as 
Lender may require to all expenses for management, operation and 
maintenance ofthe Property and to the costs and expenses of the 
receivership, including, without limitation, reasonable attorneys' fees 
and the repayment of the indebtedness secured hereby. A court is 
authorized to appoint a receiver on request or petition of 
Lender, and Borrower irrevocably consents to the appointment 

*'067.1 
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of a receiver and waives any notice of application therefor. 
Borrower shall not contest the appointment of a receiver to 
operate the Property at any time from and after the occurrence 
of an Event of Default including, without limitation, during the 
institution of foreclosure proceedings and shall peaceably tum over 
possession of the Property to such receiver upon request of Lender. 

(See Assignment of Rents~ 4.3 Receiver, p. 7 (emphasis added)). 

33. Borrower's right to collect Rents derived from the Property is limited to those 

rights granted to it by the following revocable license: "So long as an Event of Default shall not 

have occurred and be continuing, Lender hereby grants to Borrower a revocable license to enforce 

the Leases, to collect the Rents, to apply the Rents to the payment of the costs and expenses 

incurred in connection with the Property and to any indebtedness secured thereby." (See 

Assignment of Rents~ 2.1 Grant of Revocable License to Collect Rents, p. 4). 

34. The revocable license is subject to the following limitation: "Upon the occurrence 

of an Event of Default and at any time thereafter during the cont~nuance thereof, subject to 

applicable Laws, the license granted to Borrower pursuant to Section 2.1 shall automatically be 

revoked. Upon such revocation, Borrower shall promptly deliver to lender all Rents then held by 

or for the benefit of Borrower." (See Assignment of Rents, ~ 2.2 Revocation of License; lender's 

Rights, pp. 3-4). 

35. Despite the occurrence ofsevera1 Events ofDefault, and the automatic revocation 

of Borrower's right to collect and/or possess Rents pursuant to the Assignment of Rents, Borrower 

is still possessing and collecting the rent derived from the Real Property, in contravention of the 

provisions of the Assignment of Rents. 

36. The Deed of Trust provides for recovery of attorneys' fees, costs and expenses 

from Borrower as follows: 

Upon the occurrence of any Event of Default or if Borrower fails to 
make any payment or to do any act as herein provided, Lender may, 
but without any obligation to do so and without notice to or demand 
on Borrower and without releasing Borrower from any obligation 
hereunder, make or do the same in such manner and to such extent 
as Lender may deem necessary to protect the security hereof. lender 
or Trustee is authorized to enter upon the Property for such 
purposes, or appear in, defend, or bring any action or proceeding to 
protect its interest in the Property or to foreclose this Security 
Instrument or collect the Secured Obligations. The cost and 

-8- <61061.1 
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expense of any cure hereunder (including, without limitation, 
attorneys' fees to the extent permitted by law), with interest as 
provided in this Section 2.02(c) hereof, shall constitute a portion 
of the Secured Obligations and shall be due and payable to 
Lender upon demand. All such costs and expenses incurred by 
Lender or Trustee in remedying such Event of Default or such failed 
payment or act or in appearing in, defending, or bringing any such 
action or proceeding shall bear interest at the Default Rate (defined 
in the Note), for the period after notice from Lender that such cost or 
expense was incurred to the date of payment to Lender. All such 
costs and expenses incurred by Lender together with interest thereon 
calculated at the Default Rate shall be deemed to constitute a portion 
of the Secured Obligations and shall be immediately due and 
payable upon demand by Lender therefor. 

(See Deed of Trust,~ 2.02(c), Right to Cure Defaults, p. 35 (emphasis added)). 

3 7. The Guarantors have breached the Limited Recourse Obligations Guarantee 

(Exhibit "2"), by failing to cure the defaults upon demand, which provides each Guarantor shall 

"unconditionally, irrevocably, jointly and severally guarantee(s) to Lender and to its successors, 

endorsees and/or assigns the full and prompt payment when due, by acceleration or otherwise, of 

all amounts owing by Borrower to Lender under the Loan Documents .... " (See Limited Recourse 

Obligations Guarantee ~ 1, p. 1 ). 

38. The Guarantors are also personally liable for Plaintiffs attorneys' fees, costs and 

expenses as follows: 

Guarantor shall be and remain personally liable for ... all court costs 
and attorneys' fees, costs and expenses actually incurred by Lender 
pursuant to the Note or any other Loan Documents; 

(See Limited Recourse Obligations Guarantee,~ 2(a)(iv), p. 1 ). 

39. The Defendants are unable and/or unwilling to cure the Events of Default and/or 

other breaches, some of which have been summarized hereinabove. 

40. The Defendants are unable and/or unwilling to cure the Events of Default and/or 

other breaches, some of which have been summarized hereinabove. 

-9- 4f..mG7.1 
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• 
First Cause Of Action3 

(Appointment of a Receiver- NRS § 107A.260) 

41. Borrower has irrevocably consented to the ex parte appointment of a receiver in 

any Event of a Default. 

42. Borrower is in default of the Promissory Note, the Deed of Trust, and the 

Assignment of Rents, each of which constitute an Event of Default. 

43. Borrower continues to possess and collect rents, despite the fact its license to 

collect rents has been automatically revoked due to the aforementioned Events of Default, as 

provided for in, among other places, the following provision: "upon the occurrence of an Event of 

Default and at any time thereafter during the continuance thereof, subject to applicable laws, the 

license [to collect rents] granted to [Borrower] hereunder shall automatically be revoked. Upon 

such revocation, [Borrower] shall promptly deliver to [Lender] all Rents then held by or for the 

benefit of [Lender]. ... " (See Assignment of Rents,~ 3.03). 

44. As Borrower's license to collect rents has been revoked, Borrower is the licensee-

in-default, and Lender is entitled to the appointment of a receiver. 

45. NRS § I 07 A.260 provides that an assignee is entitled to the appointment of a 

receiver for the real property subject to the assignment of rents ifthe assignor is in default and: 

a. The assignor has agreed in a signed document to the appointment of a receiver 

in the event of the assignor's default; or 

b. It appears likely that the real property may not be sufficient to satisfy the secured 

obligation; or 

c. The assignor has failed to turn over to the assignee proceeds that the assignee 

was entitled to collect; or 

d. Other circumstances exist that would justify the appointment of a receiver under 

law of this State other than this chapter. 

46. Lender is entitled to the appointment of a receiver under each of the above-listed 

subsections ofNRS § 1 07 A.260 (emphasis added). 

3 The allegations of this Complaint are continuous, so that the pr,ior allegations are part of 
allegations supporting each cause of action. 

-10- -16-4067.1 
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47. As a result of Defendants' actions, Plaintiff has been required to retain the services 

of an attorney to prosecute this claim and is entitled to be compensated for any costs incurred in 

the prosecution of this action, including without limitation, any and all costs and reasonable 

attorney's fees. 

Second Cause Of Action 

(Appointment of a Receiver- NRS § 107.100 or NRS § 32.010) 

48. Borrower has been unable or unwilling to meet the monetary and non-monetary 

obligations owing to Lender in accordance with Defendants' agr~ements with Lender. 

49. Borrower has breached the Promissory Note, the Deed of Trust, and the 

Assignment of Rents by their continuing failure and refusal to pay the outstanding indebtedness, 

among other things. 

50. Borrower has not been current on their Loan payments since September 2008, and 

is currently in arrears for unpaid principal, interest, penalties, attorneys fees, and costs, among 

other things in an amount well exceeding $400,000.00. 

51. Borrower has permitted a multitude of liens to be recorded against the Property, 

and has failed to pay and discharge the same. 

52. Defendants have been unwilling and/or unable to .cure the defaults. 

53. Based upon their defaults and refusal to cure said defaults, on information and 

belief, Defendants are either insolvent, or in imminent danger of insolvency; Defendants are not 

paying their obligations as they come due; Defendants have ceased to exist as a going concern; 

Defendants have suspended their ordinary business for want of funds or has been, and are, 

conducting their business at a great loss and in a manner that is greatly prejudicial to the interests 

of creditors, including Plaintiff. 

54. Based upon their defaults and unwillingness and/or inability to cure said defaults, 

upon information and belief, the liabilities of Defendants exceed the value of their assets. 

55. The appointment of a receiver is necessary to con.serve, preserve, protect, and 

administer the Real Property, and to allow the receiver to manage the Real Property, collect rents, 

advertise, lease, maintain, and in all respects act as the property manager for the Real Property and 

-11- 46-1067.1 
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e· 
distribute the proceeds thereof to the Lender in satisfaction of the Loan. 

56. The Real Property is in danger of substantial was!e and/or that the income 

therefrom is in danger of being lost or that the property is or may become insufficient to discharge 

the debt which it secures. 

57. Based upon the foregoing, Lender is entitled to the appointment of a receiver under 

NRS § 107.100: "A receiver shall be appointed where it appears that ... real property subject to 

the deed of trust is in danger of substantial waste or that the inco·me therefrom is in danger of 

being lost, or that the property is or may become insufficient to discharge the debt which it 

secures." 

58. Unless a receiver is appointed immediately, the Real Property securing Defendants' 

indebtedness to Lender is and will continue to be in danger ofb~ing lost, removed, or materially 

injured. 

59. Lender is also entitled to the appointment of a receiver under each of the following 

subsections ofNRS § 32.010: 

a. NRS § 32.010(1), which provides that a receiver may be appointed "[i]n an 

action by ... by a creditor to subject any property or fund to his claim ... on 

application of the plaintiff, or of any party whose right to or interest in the property 

or fund, or the proceeds thereof is probable, and where it is shown that the property 

or fund is in danger of being lost, removed or materially injured." 

b. NRS § 32.010(6), which provides that a r~ceiver may be appointed "[i]n all 

other cases where receivers have heretofore been appointed by the usages of the 

courts of equity." 

60. As a result of Defendants' actions, Plaintiffhas been required to retain the services 

of an attorney to prosecute this claim and is entitled to be compensated for any costs incurred in 

the prosecution of this action, including without limitation, any and all costs and reasonable 

attorney's fees. 

-12-
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Plaintiff requests the following relief: 

I. That a receiver be appointed, pursuant to NRS § I 07 A.260, NRS § 107.100, or 

NRS § 32.010, to collect and take possession ofthe Real Property and to take all actions necessary 

to collect rents, conserve, preserve, protect, manage, and administer the Real Property in which 

Lender has an interest. Lender further requests that Defendants be ordered to provide an 

accounting of all accounts and to fully cooperate with the receiver, pay the receiver all rents, rental 

deposits, imposition deposits, proceeds, issues, and profits now held by Borrower or coming into 

Defendants' possession during the pendancy of the receivership, to surrender possession and 

control of the Real Property and all books, records, documents, keys, and pass codes necessary for 

the discharge of the receiver's responsibilities; 

2. For attorneys' fees and costs incurred by Lender in enforcing its rights, including 

but not limited to, attorneys' fees and costs incorrect by bringing this action; and 

3. For such other and further relief as this Court deems proper under the 

circumstances. 

DATED this 2:0i:h day of January, 2009. 

LEWIS AND ROC1JLP (} 

J?2trkK'!~ 
Nevada Bar No. 8555 
mlynch@lrlaw.com 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89I69 
(702) 385-3373 
(702) 385-9447 (fax) 

Attorneys for Plaintiff 

-13- "~067.J 
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NOTC 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch@lrlaw.com 
LEWIS AND ROCA LLP 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 385-3373 
Facsimile: (702) 385-9447 

Attorneys for Plaintiff 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

LaSalle Bank National Association as Trustee 
For The Registered Holders ofML-CFC 
Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 
Servicer, 

Plaintiff, 
vs. 

Palmilla Development Co., Inc., a Nevada 
corporation; Hagai Rapaport, an individual; 
and Does I to X; and Roe Corporations X to 
XX, 

Defendants. 

Case No. A581425 

Dept. No. XX 

NOTICE OF DISMISSAL OF ACTION 
WITHOUT PREJUDICE 

.,----- -·------
09A581425 ' 

, fUI 111111111111111 

PLEASE TAKE NOTICE that, no Appearance, Answer, or Motion for Summary 

Judgment having been made or filed in this action, Plaintiff LaSalle Bank National Association as 

Trustee For The Registered Holders of ML-CFC Commercial Mortgage Trust 2007-7 Commercial 

Mortgage Pass-Through Certificates Series 2007-7 by and thought Midland Loan Services, Inc. as 

its Special Servicer ("Plaintiff") hereby voluntarily dismisses this action without prejudice 

pursuant to NRCP 41 (a)(l)(i). 

. ~ 
DATED this l!2:_day of July, 2009. 

CHAE F. YNCH, ESQ. 
Nevada Bar No. 8555 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 385-3373 
Facsimile: (702) 385-9447 
Attorneys for Plaintiff 

-1- 491~7.1 
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COMP 
MICHAEL F. LYNCH, ESQ. 

2 Nevada Bar No. 8555 
MLynch@lrlaw.com 

3 . LEWIS AND ROCA LLP 
3993 Howard Hughes Parkway, Suite 600 

4 Las Vegas, Nevada 89169-5996 
Tele_phone: (702) 385-3373 

5 Facstmile: (702) 385-9447 

6 Attorneys for Plaintiff 

7 DISTRICT COURT 

8 

9 

10 

11 

12 

13 

CLARK COUNTY, NEVADA 

LaSalle Bank National Association as Case No.: Jl C:f35Lj :J-tf 
Trustee For The Re:sistered Holders of {/ \..)( 
ML-CFC Commercial Mortgage Trust l// j I 
2007-7 Commercial Mortgage Pass- Dept. No.: 
Through Certificates Series 2007-7, by and 
through Midland Loan Services, Inc., as its 
Special Servicer, 

Plaintiff, COMPLAINT 

14 vs. 

15 

16 

17 

18 

Hagai Rapaport, an individual; and Does I 
to X; and Roe Corporations X to XX, 

Defendants. 

Exempt from Arbitration: Action in Equity 

19 Plaintiff alleges: 

20 Parties, Jurisdiction And Venue 

21 

22 

23 

1. Plaintiff is LaSalle Bank National Association as Trustee For The Registered 

Holders ofML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass

Through Certificates Series 2007-7, by and through Midland Loan Services, Inc., as its 

Special Servicer ("Lender" or "Plaintiff'). 

2. Plaintiff alleges upon information that Hagai Rapaport ("Guarantor") is, and 

at all times relevant to this action was, an individual doing business in Las Vegas, Nevada. 

3. This Court has personal jurisdiction over Guarantor because he is an 

individual who tran!;acted business within Nevada and because he consented to this Court'.s 
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2 

3 

4 

5 

6 

personal jurisdiction over him.1 

4. Venue is proper in the Eighth Judicial District Court because Guarantor 

incurred and contracted to perform certain obligations in Clark County, which are the 

subject of this suit, and because Guarantor consented to this venue as the proper venue for 

this dispute.2 

5. The true names and capacities, whether individual, corporate, associate, 

7 trust/trustee or othe:rwise, of defendants named herein as Does I through X and Roe 

8 Corporations X thr-ough XX, are unknown to Plaintiff. Plaintiff shall amend this complaint 

9 to include the true names and capacities of such Doe and Roe defendants as the same are 

10 ascertained. 

11 General Allegations 

12 6. Palmilla Development Co., Inc. ("Borrower") borrowed $20,150,000.00 with 

l3 interest from Artesia Mortgage Capital Corporation, a Delaware corporation ("Original 

14 LenderH) on or about March 28, 2007 (the "Loan"). 

15 7. The Loan is evidenced by, among other things, that certain Fixed Rate Note 

16 dated March 28, 2007, bearing an authorized signature on behalf of the Borrower (the 

17 "Promissory Note"). 

18 8. The Loan was and is secured by that certain Commercial Deed of Trust, 

l9 Security Agreement, Fixture Filing Financing Statement and Assignment of Leases, Rents, 

20 Income and Profits (as same may have been amended) recorded in the Clark County 

21 Recorders' Office as Document No. 20070330-0002946 ("Deed ofTrust"). 

22 

23 

24 

25 

26 

27 

28 

1 (See Limited Recours.e Obligations Guarantee at~ 19 (providing that "Guarantor, in order to induce 
Lender to accept this Guaranty, agrees that all actions or proceedings arising directly, indirectly or 
otherwise in connection with this Guaranty shall be litigated, at Lender's sale election, only in courts having 
a situs within the county and State where the Property is located, in any jurisdiction in which Borrower or · 
Guarantor (or any individual or entity comprising Borrower or Guarantor) may reside or hold assets, or in 
anyone or more of the foregoing jurisdictions. Guarantor hereby consents and submits to the jurisdiction of 
any local, state or federal court located therein. Guarantor hereby waives any right it may have to transfer or 
change the venue of any I itigation brought against it by Lender on this Guaranty in accordance with this 
paragraph."). 

2 See id. 
2 
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9. The Loan was and is further secured by that certain Assignment of Leases, · 

2 Rents, Income and Profits (as same may have been amended) recorded in the Clark County 

3 Recorders' Office as Document No. 20070330-0002947 ("Assignment of Rents''). 

4 10. Original Lender assigned all of its rights and interests in and to the Deed of 

5 Trust and the Assignment of Rents to the Plaintiff pursuant to that certain Assignment of 

6 (a) Commercial Deed of Trust, Security Agreement, Fixture Filing Financing Statement 

7 and (b) Assignment Of Leases, Rents, Income and Profits And Assignment of Assignment 

8 of Leases, Rents, Income and Profits recorded in the Clark County Recorders' Office as 

9 Document No. 20080103-0000543 (the "Assignment ofDeed ofTrust"). 

10 11. The Guarantor personally guaranteed to "unconditionally, irrevocably, jointly 

11 and severally guara.ntee(s) to Lender and to its successors, endorsees and/or assigns the full 

12 and prompt payment when due, by acceleration or otherwise, of all amounts owing by 

13 Borrower to Lender under the Loan Documents .... " 

14 12. As dt:tailed more fully in the Deed ofTrust, the real property securing the 

15 Promissory Note and the real property referenced in the Personal Guarantee (the "Real 

16 Property") is identified by the Clark County Tax Assessor Parcel Nos. 

17 

18 

19 

20 

21 

22 

23 

1. 

11. 

iii. 

iv. 

v. 

vi. 

vii. 

124-30-311-031; 

124-30-312-014 and 015; 

124-30-312-017 and 0 18; 

124-30-312-025- 169, inclusive; 

124-30-312-171 and 172; 

124-30-312-177; and 

124-30-312-180- 182, inclusive, 

24 more commonly referred to as the Palmilla Townhomes, generally located northeast ofthe 

25 intersection of West Ann Road and North Decatur Boulevard in North Las Vegas. 

26 13. The Real Property is a development containing approximately 157 sing1e-

27 family rental townhomes, each of which is currently generating, or capable of generating, 

28 rental income. 

3 
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1 14. Borrower filed a voluntary petition under Chapter 11 of Title 11 United 

2 States Code, II U.S.C. § 101 et seq. (the "Bankruptcy Code") in the United States 

3 Bankruptcy Court for the Central District of California, San Fernando Valley Division, 

4 Case No.: 1:09-bk-11504-MT on February 11,2009. 

5 15. The Personal Guarantee provides that the Guarantor shall be and remain 

6 personally liable without exculpation or limitation of liability whatsoever for the entire 

7 amount of the indebtedness evidenced by the Note (including all principal, interest, and 

8 other charges) and all other sums due or to become due under the other Loan Documents, 

9 whether at maturity or by acceleration or otherwise, under certain circumstances listed in 

10 the Personal Guarantee, § § 2(b )(i)-(iv). 

11 16. The Lender is entitled to full recourse against the Guarantor pursuant to§ 

12 2(b)(ii) ofthe Personal Guarantee on the grounds that, on information and belief, Guarantor 

13 has been involved in fraud or intentional misrepresentation in connection with the Real 

14 Property, Loan Documents, or Loan Application. 

15 17. The Lender is entitled to full recourse against the Guarantor pursuant to § 

16 2(b)(iii) ofthe Personal Guarantee on the grounds that, on information and belief, 

17 Guarantor has not satisfied the Stabilized Operating Threshold (as defined in the Reserve 

18 Agreement). 

19 18. The Lender is entitled to full recourse against the Guarantor pursuant to § 

20 2(b)(iv) of the Personal Guarantee on the grounds that the Real Property has become an 

21 asset in a voluntary bankruptcy or insolvency proceeding commenced by Borrower. 

22 19. As detailed more fully in the Promissory Note and Deed ofTrust, the 

23 Borrower was required to remit monthly payments which included, among other amounts, 

24 a constant $111,530.40 per month, with a final maturity date of April 11,2018. 

25 20. Borrower is currently in default on its payments to Plaintiff on the Loan, and 

26 currently owes not less than $669,182.40 in past due principal and interest, $192,047.22 in 

27 past due escrow/rese:rve, $34,449.18 in past due late charges, $141,539.24 in past due tax 

28 advance payments, $18,288.00 in past due insurance advance payments, and an additional 

4 
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$332,350.36 in default interest. 

2 21. In addition, the Promissory Note and the Deed of Trust, together with other · 

3 Loan Documents, provide for acceleration of the entire unpaid Secured Obligations upon 

4 the happening of certain events. 

5 22. Among other provisions, Deed of Trust§ 2.02 (a)(13) provides "if any Event 

6 of Default as described in clause (h), (i), (j) or (k) of Section 2.01 [ofthe Deed of Trust] 

7 shall occur, the entire unpaid Secured Obligations shall be automatically due and payable, 

8 without any further notice, demand or other action by Lender." 

9 23. Multiple events and Events of Default triggering the acceleration clause have 

10 occurred, and the entire unpaid Secured Obligations is therefore immediately due and 

11 payable. 

12 24. The Personal Guarantee requires Guarantor personally cure Borrower's 

13 monetary breaches, including but not limited to all unpaid Secured Obligations, whether 

14 due in the normal course or by acceleration, which Guarantor has refused and failed to do. 

15 25. The Guarantor is personally liable for Plaintiff's attorneys' fees, costs and 

16 expenses as follows: 

17 Guarantor shall be and remain personally liable for ... all court 
costs and attorneys' fees, costs and expenses actually incurred 

18 by Lender pursuant to the Note or any other Loan Documents. 

19 26. The Guarantor is unable and/or unwilling to cure the Events of Default 

20 

21 

22 

and/or other breaches, some of which have been summarized hereinabove. 

First Cause of Action3 

(Breach of Contract) 

23 27. The Personal Guaranty and Loan Documents entered into by Guarantor and 

24 Plaintiffare valid and existing contracts. 

25 28. Plainriff fully performed or was excused from performance of its duties under 

26 the Personal Guaranty and Loan Documents. 

27 

28 
3 The allegations of this Complaint are continuous, so that the prior allegations are part of allegations 
supporting each cause ·:.>faction. 

5 
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29. The Guarantor has breached the Personal Guarantee, which provides each 

2 Guarantor shall "unconditionally, irrevocably,jointly and severally guarantee(s) to Lender 

3 and to its successors, endorsees and/or assigns the full and prompt payment when due, by 

4 acceleration or othe:rwise, of all amounts owing by Borrower to Lender under the Loan 

5 Documents .... " by refusing and failing to cure the defaults referenced hereinabove. 

6 30. As a direct and proximate result of the beach of the Personal Guaranty and 

7 Loan Documents by Guarantor, Plaintiff has been damaged in an amount in excess of 

8 $10,000.00, the exact amount to be determined at trial. 

9 31. As a result of Guarantor's actions, Plaintiffhas been required to retain the 

10 services of an attorney to prosecute this claim and is entitled to be compensated for any 

11 costs incurred in th'~ prosecution of this action, including without limitation, any and all 

12 costs and reasonable attorney's fees. 

13 Second Cause of Action 

14 (Contractual Hreach of the Implied Covenant of Good Faith and Fair Dealing) 

15 32. The Personal Guaranty and Loan Documents entered into by Guarantor and 

16 Plaintiff are valid a:nd existing contracts. 

17 33. Guarantor owed a duty of good faith to Plaintiff in connection the Personal 

18 Guaranty and Loan Documents. 

19 34. Guarantor breached that duty by performing in a manner that is unfaithful to 

20 the purposes of the Personal Guaranty and Loan Documents 

21 35. As a result of Guarantor's actions, Plaintiffhas been required to retain the 

22 services of an attomey to prosecute this claim and is entitled to be compensated for any 

23 costs incurred in the prosecution of this action, including without limitation, any and all 

24 costs and reasonable attorney's fees. 

25 Third Cause of Action 

26 (Accounting) 

27 36. Upon information and belief, Guarantor has misappropriated, wasted, 

28 converted, and otherwise transferred or hypothecated the Rents received from the Property 

6 
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in violation the Loan Documents and Personal Guaranty for personal use. 

2 37. The fhll extent of Guarantor's misappropriation ofRents received from the 

3 Property is unknown to Plaintiff. 

4 38. Upon information and belief, an accounting of Guarantor's personal property, 

5 assets, and accounts is necessary to ascertain the full extent of Rents received from the 

6 Property that have been improperly taken by Guarantor. 

7 39. There is no adequate remedy at law by which to obtain such an accounting, 

8 therefore, Plaintiff requests that the court compel an accounting of all Guarantor's 

9 personal property of any nature whatsoever to ascertain the extent of Plaintiff's damages. 

10 40. As a result of Guarantor's actions, Plaintiff has been required to retain the 

11 services of an attorney to prosecute this claim and is entitled to be compensated for any 

12 costs incurred in tht~ prosecution of this action, including without limitation, any and all 

13 costs and reasonabl•e attorney's fees. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

7 
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Plaintiff requests the following relief: 

2 1. For judgment in Plaintiffs favor and against Guarantor on the Complaint 

3 and all claims for relief asserted therein; 

4 2. For a(:tual and compensatory damages in excess of $10,000.00, plus interest 

5 thereon at the contract or statutory rate until paid in full, plus penalties and costs; 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

3. 

4. 

5. 

6. 

For consequential damages in excess of$10,000.00; 

For special damages in excess of$10,000.00; 

For an accounting of Guarantor's personal property, assets, and accounts; 

For reasonable attorneys' fees and costs; and 

7. For such other and further relief as the Court may deem just and proper. 
. "fo.-

DATED this~ day ofMarch, 2009. 

8 

LEWIS AND ROCA LLP 

MJ1ft:lti{J£cfwf 
Nevada Bar No. 8555 
mlynch@lrlaw.com 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
(702) 385-3373 
(702) 385-9447 (fax) 

Attorneys for Plaintiff 
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il93 Howard Hughes Pkwy., STE 
600 

Las Vegas, Nevada 89169 

NEOJ 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
ML nch a lrlaw.com 
LEWIS A D ROCA LLP 
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 385-3373 
Facsimile: (702) 385-9447 

Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Case No. A585424 

Dept. No. VIII 

LaSalle Bank National Association as Trustee 
for the Registered Holders ofML-CFC 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 
Servicer, 

Plaintiff, 
vs. 

NOTICE OF ENTRY OF 
STIPULATION AND ORDER FOR 
DISMISSAL WITHOUT 
PREJUDICE 

Hagai Rapaport, an individual; and Does I to 
X; and Roe Corporations X to XX, 

Defendants. 

Please take notice that on the 14th day of July, 2009, a Stipulation and Order for 

Dismissal Without Prejudice was entered in the above-captioned action, a copy of said 

Stipulation and Order is attached hereto. 

DATED this }~day of July, 2009. 

LEWIS AND ROCA LLP 

-- -- -~-
A n C} 

~f\~~~ '1 
MCHAELF:LYNC~Q. 
Nevada Bar No. 8555 
MLynch@lrlaw.com 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 

Attorneys for Plaintiff 

-1- 492090.1 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

~93 Howard Hughes Pk\vy., STE 
600 

Las Vegas, Nevada 89169 

CERTIFICATE OF SERVICE 

Pursuant to N.R.C.P. 5(b), I hereby certify that a copy of the NOTICE OF ENTRY 

OF STIPULATION AND ORDER FOR DISMISSAL WITHOUT PREJUDICE in 

the above-captioned litigation was made on July 15, 2.009 by depositing the same in the 

U.S. Mail, at Las Vegas, Nevada, addressed to the following: 

Brent Larsen, Esq. 
DEANER, DEANER, SCANN, MALAN & LARSEN 

720 S. Fourth Street, #300 
Las Vegas, ~v 89101 

Attorney for Defendant 

-2- 492090.1 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

SAO 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch@lrlaw.com 
LEWIS AND ROCA LLP 
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 385-3373 
Facsimile: {702) 385-9447 

Attorneys for Plaintiff 

f\\_tO 
\'l. 1s ?r\ ·~~ 

.... ~· 
I 

..... ·" ·'" . I 

(.. .·: .;:, ... ). ··•.::'./·'/ 
(_.,_.,.. . .. · ........ .<.\ , .. ' : '·; ~ •. ' . .. .. , . . 

Cl>:.l\r• ,. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

LaSalle Bank National Association as Trustee for 
the Registered Holders ofML-CFC Commercial 
Mortgage Pass-Through Certificates Series 2007 ~ 
7, by and through Midland Loan Services, Inc., as 
its Special Servicer, 

Plaintiff, 
vs. 

Hagai Rapaport, an individual; and Does I to X; 
and Roe Corporations X to XX, 

Defendants. 

Case No. A585424 

Dept. No. VIII 

STIPULATION AND ORDER FOR 
DISMISSAL WITHOUT 
PREJUDICE 

18 IS HEREBY STIPULATED by and between Plaintiffs LaSalle Bank National 

19 Association as Trustee for the Registered Holders of ML~CFC Commercial Mortgage Pass-

20 Through Certificates Series 2007-7 and Midland Loan Services, Inc., and Defendant Hagai 

21 Rapaport, by and through their respective counsel, stipulate that all claims asserted in this matter 

22 Ill 

23 

24 Ill 

25 

26 Ill 

27 

28 /// 

Lev. if and ~toea LLP 
oi9l 'Haw=rd Huahe- Pkwy .• STE 

61Xl 
l.u-Vegu, Nevada tl91G'l -1- o49095l.l 
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1 shall be and hereby are dismissed witnout prejudice, with each pa1ty to bear his, her or its own 

2 attorneyts fees and costs. 

3 

4 

s 
6 

7 

8 

9 

10 

Jt 

12 

13 

14 

1.5 

16 

17 

DA1:ED this _day of July, 2009. 

LEWIS AND ROCA LLP 

MTCHAEL F. LYNCH. ESQ. 
Nevada Bar No. 8555 
MLyns;h@lrlaw~com 
3993 H.oward Hughes Parkway 
Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 385-3373 
Facsimile: (702) 385-9447 

Attorneysjor Plaintflf 

DATED this /0 day of July, 2009. 

DEANER, DEANER, SCANN, MALAN & 

~~~~.~E~-s=o~.-------
Nevada Bar No. 1184 
720 S. Fourth Street, #300 
Las Vegas, NV 89101 

Attorney for Defendant 

ORDER 

IT IS HEREBY ORDERED that all claims asserted in this matter are hereby dismissed 

wi.thout prejudice, with each party to bear his, her or its own attorney's fees and costs. 

DATED __________ _ 

DISTRICT COURT JUDGE 

Respectfully Sub.r.nitted 
18 LEWIS AND ROCA LLP 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

,..,... ... il«<LU' 
OOl\Wml~"""'i'I<'IIY·•"''F. 
t,..-v~._~n J119t.W 

MtCHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 

L ch lrlaw .com 
3993 Howar Hughes Parkway 
Suite 600 
Las Vegas, Nevada 89169-5996 
Tele~hone: (702) 385~3373 
Facsnnile: (702) 385-9447 

Attorneys for Plaintiff 
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993 Howard Hughes Blvd. 

STE600 
- Las Vegas, Nevacii890I2 

1 OPPS 
MICHAEL F. LYNCH 

2 Nevada Bar No. 8555 
MARIAN HAJIMIRZAEE 

3 Nevada Bar No. 11984 
LEWIS AND ROCA LLP 

4 3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 

5 (702) 949-8200 
(702) 216-6191 (fax) 

6 Attorneys for Plaintiff 

Electronically Filed 
06/30/2011 04:32:24 PM 

CLERK OF THE COURT 

7 DISTRICT COURT 

8 CLARK COUNTY, NEVADA 

9 U.S. Bank National Association as Trustee for 
The Registered Holders of ML-CFC 

10 Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 

11 Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 

12 Servicer, 
Plaintiff, 

13 v. 

14 Palmilla Development Co., Inc., a Nevada 
corporation; Hagai Rapaport, an individual; 

15 Does I to X; and Roe Corporations X to XX, 

16 

17 

Defendants. 

Case No.: 09-A-595321-C 

Dept. No.: XX 

OPPOSITION TO DEFENDANT'S 
MOTION TO DISMISS, OR IN THE 
ALTERNATIVE, MOTION TO 
REQUIRE A SUBSTANTIAL BOND 
FROM PLAINTIFF AND TO STAY THE 
PROCEEDINGS UNTIL THE BOND IS 
POSTED 

Date of Hearing: 
Time ofHearing: 

7/20/2011 
9:00a.m. 

18 Plaintiff U.S. Bank National Association as Trustee for The Registered Holders of ML-

19 CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates 

20 Series 2007-7, by and through Midland Loan Services, Inc., as its Special Servicer, ("Lender") 

21 hereby submits its Opposition to Defendants' Motion to Dismiss (the "Motion"). This 

22 Opposition is supported by the following memorandum of points and authorities, the pleadings 

23 and papers on file herein, and any oral argument at the hearing on this matter. 

24 

25 I. 

MEMORANDUM OF POINTS AND AUTHORITIES 

INTRODUCTION 

26 Defendants' arguments for dismissal pursuant to NRCP 41(a) fail for two primary 

27 reasons. First, the previous complaints that Defendants' complain of were based on different 

28 claims, thereby NRCP 41 (a) is inapplicable. Second, each claim before this Court was 

-1-



000602

000602

000602 00
06

02

Lewis and Roca LLP 
993 Howard Hughes Blvd. 

STE 600 
Las Vegas;Ni.wad!l89012 

1 voluntarily dismissed only once previously. As such, this Court should deny the Motion in its 

2 entirety. 

3 II. STATEMENT OF FACTS 

4 As alleged in the Complaint on file herein, Palmilla Development Co., Inc. ("Palmilla") 

5 is the borrower on a loan in the original principal amount of $20,150,000.00 secured by a Deed 

6 of Trust on a commercial rental property more commonly referred to as the Palmilla Townhomes 

7 (the "Property"). Mr. Rapaport personally guaranteed the loan. 

8 On Plaintiffs Application, this Court appointed a Receiver in this action on September 3, 

9 2009, to take possession, custody, and control of the Property, as said order was amended on 

10 May 19,2010 (the "Order Appointing Receiver"). A proposed sale ofthe Property came before 

11 this Court on March 18, 2010, on Plaintiffs unopposed Motion to Approve Sale ofReceivership 

12 Property (the "Motion to Approve Sale"), and a copy of the proposed Purchase and Sale 

13 Agreement ("PSA") was filed and served. Upon the unopposed Motion to Approve Sale, the 

14 proposed sale ofthe Property for $9.5 million was approved, with Defendants' counsel signing 

15 off on the form of the order. The sale resulted in a deficiency against Palmilla and Rapaport, 

16 jointly and severally, ofwell over $10 million. 

17 Subsequently, Plaintiff filed this action for breach of contract and accounting against the 

18 Defendants. 

19 III. HISTORY OF LAWSUITS 

20 The above-captioned action was filed as a receivership action, and has since been 

21 recently amended to add a breach of contract claim against both Defendants. It is the breach of 

22 contract claim for recovery of the deficiency that prompted Defendants' Motion to Dismiss. 

23 Defendants seek to dismiss the deficiency action on the grounds that the same claims have been 

24 dismissed twice previously within the meaning of Rule 41. Defendants are incorrect, and the 

25 Motion to Dismiss should be denied. 

26 a. First Lawsuit - Receivership Only 

27 On January 30, 2009, LaSalle Bank National Association ("LaSalle") as Trustee for the 

28 Registered Holders ofML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage 

-2-



000603

000603

000603 00
06

03

Lewis and Roca LLP 
993 Howard Hughes Blvd. 

STE600 
----iris-vegas, Nevada s-90-12 

1 Pass-Through Certificates Series 2007-7, by and through Midland Loan Services, Inc., as its 

2 Special Servicer, filed a Complaint ("First Lawsuit") against Palmilla and Mr. Rapaport seeking 

3 the appointment of a Receiver, Case No. A581425. A true and correct copy of the First 

4 Complaint is attached hereto as Exhibit "1". And not only was the First Lawsuit brought by a 

5 different plaintiff, the First Lawsuit contained just two causes of action - Appointment of a 

6 Receiver under NRS 107 A.260 and Appointment of a Receiver under NRS 107.100 or NRS 

7 32.010. See id. The First Lawsuit did not allege a breach of contract claim, and did not seek a 

8 deficiency against either Defendant. See id. Mr. Rapaport was not an essential party to that 

9 action, and was only named to provide formal notice to him that Plaintiff was seeking a receiver 

1 0 relating to a loan that he had personally, guaranteed, but there were no claims particular to him, 

11 and certainly no breach of contract or deficiency causes of action against either Palmilla or Mr. 

12 Rapaport. 

13 Plaintiff had obtained a hearing on its application for receiver, which was set to come on 

14 for hearing in the First Lawsuit on February 12, 2009, at 8:30a.m. Just hours before the 

15 receivership hearing, however, Palmilla filed bankruptcy in California, which prevented that 

16 hearing from going forward. See Palmilla's Notice of Bankruptcy, attached hereto as Exhibit 

17 "2". 

18 As in the instant case, Mr. Rapaport was extremely difficult and expensive to serve in the 

19 First Lawsuit, and rather than have a fight about whether service of process had been effected 

20 prior to the bankruptcy petition, and in light of the automatic stay created by Palmilla's 

21 bankruptcy filing, LaSalle voluntarily dismissed the receivership action on July 10,2009. A 

22 true and correct copy of the Notice of Dismissal of Action Without Prejudice is attached hereto 

23 as Exhibit "3". 

24 The First Complaint does not implicate the "twice dismissed" rule because it was brought 

25 by a different plaintiff and because it did not seek recovery of a deficiency through a breach of 

26 contract or accounting causes of action, which is the essence of the above-captioned lawsuit as it 

27 presently exists as discussed in more detail below. As it exists today, the instant lawsuit is not a 

28 receivership action in any relevant sense. 

-3-
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1 b. Second Lawsuit - Deficiency Only 

2 On March 16, 2009, LaSalle filed a separate lawsuit against for breach of contract, 

3 contractual breach of the implied covenant of good faith and fair dealing, and accounting 

4 ("Second Lawsuit"), Case No. A585424. A true and correct copy of the complaint filed in the 

5 Second Lawsuit is attached hereto as Exhibit "4". The parties entered into a Stipulation and 

6 Order for Dismissal Without Prejudice in that matter on July 15, 2009. A true and correct copy 

7 of the Notice of Entry of Stipulation and Order for Dismissal Without Prejudice is attached 

8 hereto as Exhibit "5". 

9 The Second Lawsuit does not implicate the "twice dismissed" rule, not only because it 

10 was brought by a different plaintiff, but because the "twice dismissed" rule does not apply to 

11 stipulated dismissals as discussed in more detail below. 

12 c. The Present Action 

13 On July 2, 2009, Plaintiff obtained stay relief in the Palmilla Bankruptcy case in order to 

14 pursue its rights to obtaining a receiver for the Property. See Order Granting Motion for Relief 

15 from the Automatic Stay, attached hereto as Exhibit "6". The stay relief order specifically 

16 provided that the stay reliefwas granted to allow Plaintiffto pursue its rights as to the Property, 

17 but did not include the right to pursue a deficiency claim at that time. See id. 

18 As the record shows, the Palmilla Bankruptcy case filed just hours before the first 

19 receivership hearing, and as the record suggests, the bankruptcy appears to have been nothing 

20 more than a delay tactic to impede the First Lawsuit. This is further borne out by the bankruptcy 

21 court's dismissal of the Palmilla bankruptcy, finding that dismissal of the bankruptcy was 

22 appropriate due to Palmilla' s "failure to prosecute the case and an absence of a reasonable 

23 likelihood of rehabilitation" and awarding a costs judgment against Palmilla in favor of the 

24 trustee in the amount of $1 ,3 00 with interest. See November 17, 2009, Order Dismissing 

25 [Palmilla's] Bankruptcy Case, attached hereto as Exhibit "7". 

26 On July 16, 2009, just two weeks after obtaining stay relief to bring the receivership 

27 action, Plaintiff filed the above-captioned action against Palmilla only for the appointment of 
Lewis and Roca LLP 

993 Howard Hughes Blvd. 

- ___ sTEGoo___ 28 receiver only. This Court appointed a Receiver on Plaintiffs application. The Receiver took 
Las Vegas, Nevada 89012 
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1 control of the Property, and marketed the Property for sale. A motion to sell the Property out of 

2 receivership was then made and approved by this Court on March 18, 2010. Palmilla did not 

3 oppose the Motion to Approve Sale, but did insist having the ability to provide input on, and did 

4 provide input on, on the order approving the sale, which was entered by this Court. The Property 

5 was sold pursuant to this Court's order for approximately $9.5 million 

6 The sale obviated the need for the Receiver, who was subsequently discharged after filing 

7 its notice of final report and accounting were approved after notice and a hearing. The sale of 

8 the property left a very large deficiency, which is and there are no longer any impediments to this 

9 deficiency action, which alleges breach of contract and accounting against both Defendants. As 

10 it exists today, the receivership causes of action are moot as the Receiver has already been 

11 appointed and discharged after having sold the Property. All that remains is the deficiency 

12 action, which is properly before this Court. After the Receiver was discharged, Plaintiff 

13 amended the present action to bring the deficiency causes of action. 

14 

15 

16 

17 

IV. LEGAL ARGUMENT 

a. The First Complaint Does Not Implicate Rule 41(A)(l) Because It Was 
Not a Deficiency Action, but Was Solely a Receivership Action as to 
Palmilla Only. 

Nevada Rule of Civil Procedure 41 (a) governs the voluntarily dismissals of actions. As a 

18 matter of right, a plaintiff may file a notice of dismissal of an action before an adverse party files 

19 an answer or responsive pleading. NRCP 41(a)(l)(i); see, e.g., Federal Sav. & Loan Ins. Corp. 

20 v. Moss, 88 Nev. 256,495 P.2d 616 (1972). Here, LaSalle dismissed the First Complaint as to its 

21 claim for appointment of receiver before any responsive pleading had been filed. 

22 Even Defendants admit that the Nevada Supreme Court, "' [i]n addressing the 'twice 

23 dismissed' rule in Brown v. F.S.L.l C., supra, ... held that the rule did not factually apply in the 

24 Brown case because the record did not show that the defendants had been 'twice dismissed' from 

25 previous 'actions that were based upon or including the same claims."' 105 Nev. at 412 

26 (emphasis added). See Opposition at 11-16. Because the First Complaint and the instant action 

27 are not for the same claims, the First Lawsuit does not implicate the "twice dismissed" rule as 
Lewis and Roca LLP 

993 Howard Hughes Blvd. 

--- -- -- sm!\Qo 28 recognized by Brown. !d. First Complaint did not include a deficiency, breach of contract, or 
Las Vegas, Nevada 89012 
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1 accounting claim, and the present lawsuit today is solely a deficiency action, as the receivership 

2 claims are now moot. 

3 

4 

5 

b. The Second Complaint Does Not Implicate Rule 41(A)(l) Because It Was 
a Dismissal Without Prejudice by Stipulation. 

The Second Complaint was not for a receiver, but solely for a deficiency. A stipulation 

6 
for dismissal does not implicate the "twice dismissed" rule of Rule 41(a): 

7 

8 

9 

10 

11 

12 

13 

14 

15 

(a) Voluntary Dismissal: Effect Thereof. 

(1) By Plaintiff; by Stipulation. Subject to the provisions 
of Rule 23(e), of Rule 66, and of any statute, an action may be 
dismissed by the plaintiff upon repayment of defendants' filing 
fees, without order of court (i) by filing a notice of dismissal at any 
time before service by the adverse party of an answer or of a 
motion for summary judgment, whichever first occurs, or (ii) by 
filing a stipulation of dismissal signed by all parties who have 
appeared in the action. Unless otherwise stated in the notice of 
dismissal or stipulation, the dismissal is without prejudice, 
except that a notice of dismissal operates as an adjudication 
upon the merits when filed by a plaintiff who has once dismissed 
in any court of the United States or of any state an action based on 
or including the same claim. 

16 (emphasis added). 

17 No notice of dismissal was ever filed for the Second Complaint, and the plain language of 

18 the statute makes it only applicable to notices of dismissal and not to stipulated dismissals. City 

19 Council of Reno v. Reno Newspapers, Inc., 105 Nev. 886, 891, 784 P.2d 974, 977 (1989) 

20 (holding "[w]hen the language of a statute is plain and unambiguous, a court should give that 

21 language its ordinary meaning and not go beyond it"). The Rule references notices and 

22 stipulations for dismissals, and then when discussing when a dismissal operates as an 

23 "adjudication upon the merits" drops the stipulation from dismissal, and references instead only 

24 notices of dismissal. If the Nevada Legislature had intended stipulations for dismissal to operate 

25 as an adjudication on the merits under the "twice dismissed" rule, it would have so stated. 

26 Instead, while it discusses stipulations earlier in the same sentence, it specifically provided a 

27 carve-out for stipulations for dismissal when setting forth the rule. In addition, the Second 

28 Complaint was brought by a different plaintiff. 

-6-
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1 For these reasons, the Second Complaint having been a deficiency action only, and not a 

2 receivership action, and having further been dismissed by stipulation, Rule 41(a)(1) is not 

3 implicated. Not do Defendants' fail to point to two previous actions that implicate the "twice 

4 dismissed" rule, they cannot even point to one. 

5 

6 

c. NRCP 4l(d) is Equally Inapplicable 

Defendants' request for an additional bond is unfounded and inappropriate. Rule 41(d) is 

7 inapplicable in this case for several reasons. Rule 41 (d) is intended to prevent vexatious 

8 litigation and forum shopping. Rogers v. Wal-Mart Stores, Inc., 230 F.3d 868, 874 (6th Cir. 

9 2000) (cert denied, 532 U.S. 953 (2001) (applying the federal rule)). A court may impose costs 

10 when the subsequent claim is "based upon or including the same claim" and the circumstances of 

11 the case warrant an award of costs to prevent prejudice to the defendant. NRCP 41(d). 

12 Here, there has been no forum shopping, but rather, the First Lawsuit was dismissed 

13 because Defendants were so difficult to serve. The Second Lawsuit was dismissed because of 

14 Palmilla chose to file bankruptcy to delay the receivership. 

15 Similarly, there is no prejudice to the Defendants in not ordering an additional bond. The 

16 case at hand will not result in an award of costs for Defendants. In truth, it is Plaintiff who is 

17 contractually entitled to recover its fees and costs: 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

The cost and expense of any cure hereunder (including, 
without limitation, attorneys' fees to the extent permitted by 
law), with interest as provided in this Section 2.02(c) hereof, 
shall constitute a portion of the Secured Obligations and shall 
be due and payable to Lender upon demand. All such costs and 
expenses incurred by Lender or Trustee in remedying such Event 
of Default or such failed payment or act or in appearing in, 
defending, or bringing any such action or proceeding shall bear 
interest at the Default Rate (defined in the Note), for the period 
after notice from Lender that such cost or expense was incurred to 
the date of payment to Lender. All such costs and expenses 
incurred by Lender together with interest thereon calculated at the 
Default Rate shall be deemed to constitute a portion of the Secured 
Obligations and shall be immediately due and payable upon 
demand by Lender therefor. 

(See Deed of Trust, 'lf2.02(c), Right to Cure Defaults, p. 35 (emphasis added), attached as 
28 Exhibit 3 to the Second Amended Complaint). 

-7-
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1 Defendants owe a very large deficiency to Plaintiff. Defendants have failed to make any 

2 argument demonstrating that an award of costs is appropriate. Plaintiff's underlying claims have 

3 not been resolved, and this is not vexatious litigation or forum shopping, which NRCP 41 (d) 

4 seeks to prevent. Accordingly, Defendants are not entitled to recover its costs or attorney fees 

5 under NRCP 41 (d). 

6 Moreover, Rule 41 (d) does not apply where a later suit is based on a different claim. 

7 Volpert v. Papagna, 83 Nev. 429, 433 P.2d 533 (1967). As previously explained, the complaint 

8 was amended to add the deficiency causes of action subsequent to the sale of the Property that 

9 established the amount of the deficiency. Thereby, Defendants' request for an additional bond 

10 pursuant to Rule 41 (d) should be denied. 

11 Finally, as the title ofNRCP 41(d) suggests the Rule allows for "costs" of previously 

12 dismissed action not attorneys fees. As the Rule does not provide for consideration of 

13 defendants' attorneys fees, Defendants request relating to attorneys fees should not be well 

14 taken. Simeonev. FirstBankNat'!Ass'n, 125F.R.D.150(D.Minn.1989). 

15 d. Plaintiff Has Already Posted A Security Bond 

16 As unlikely as any cost award is for Defendants, rather than argue the point, Plaintiff has 

17 already posted a $500 security bond pursuant to Defendants' request as contemplated by NRS 

18 18.130. Defendants are now demanding that Plaintiff post an additional bond without justifying 

19 their request. Defendants contend that the $500 security bond is insufficient "[g]iven the 

20 tortured history of the Plaintiff's repeated actions." See Motion at 8:13. Not only is the history 

21 not tortured, except for perhaps the bankruptcy filing on the eve of the first receivership hearing 

22 and the extraordinary service efforts and expenses that have been expended trying to serve Mr. 

23 Rapaport, the purpose of NRS 18.130 is to protect a defendant from a frivolous lawsuit, and 

24 requires an out-of-state plaintiff to post security for any future adverse award of costs. Here, 

25 Defendants cannot in good faith claim that Plaintiff's action is frivolous given the many millions 

26 of dollars they owe. Moreover, Defendants have failed to set forth any evidence establishing that 

27 the initial bond was or has become insufficient, or that Defendants have any chance of being 

28 
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1 awarded costs or fees at the conclusion of this matter. Quite the contrary, it is Plaintiff who has 

2 the contractual right to its fees and costs as provided for in the contracts between the parties. 

3 v. CONCLUSION 

4 The previous actions are not identical to the instant action. There was one prior 

5 receivership action that was dismissed, but that did not include a deficiency action, which was 

6 voluntarily dismissed prior to any answer by Defendants because Palmilla filed a bankruptcy 

7 petition that was itself dismissed by order of the bankruptcy court due to Palmilla's own non-

8 prosecution. The second action was a deficiency action, and did not include any request for a 

9 receiver, and was dismissed without prejudiced by stipulation. 

1 0 Defendants can not point to a even single previous action, much less two actions, that 

11 result in the "twice dismissed" rule to justify dismissal. In addition, Defendants have not shown 

12 any justification for ordering an increase in the existing cost bond, so their request to increase the 

13 cost bond should also be denied. 

14 Dated thisOl~ day of June, 2011. 

15 

16 

17 

18 

19 

20 

LP 

Nevada Bar No. 8555 
MARJAN HAJIMIRZAEE 
Nevada Bar No. 11984 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 
Attorneys for Plaintiff 

21 List of Exhibits: 

22 1 

23 2 

3 
24 4 

25 5 

26 6 

7 
27 

Complaint filed in First Lawsuit 

Palmilla's Notice of Bankruptcy 

Notice of Dismissal of Action Without Prejudice (First Lawsuit) 

Complaint filed in Second Lawsuit 

Notice of Stipulation and Order for Dismissal Without Prejudice (Second Lawsuit) 

Order Granting Motion for Relief from the Automatic Stay (Palmilla Bankruptcy) 

Order Dismissing [Palmilla' s] Bankruptcy Case 

----Lns-vega~~~~2~~a&90f2-- 2 8 
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1 CERTIFICATE OF SERVICE 

2 Pursuant to N.R.C.P. 5(b), I hereby certify that service of the foregoing was made this 

3 date by depositing a true copy ofthe same for mailing at Las Vegas, Nevada addressed to the 

4 following: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Brent Larsen, Esq. 
DEANER, MALAN, LARSEN & CIULLA 
720 S. Fourth Street, #300 
Las Vegas, NV 89101 
Attorneys for Defendants 

And by fax this day to (702) 366-0854. 
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LEWIS2s 
ROCA 
-LLP-
.AWYERS 

It ORIGINAL 

COMP 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch@lrlaw.com 
LEWIS AND ROCA LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
Telephone: (702) 385-3373 
Facsimile: (702) 385-944 7 

Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA c2S 
LaSalle Bank National Association as Trustee Case No. AS B ( L( 
For The Registered Holders ofML·CFC ZK 
Commercial Mortgage Trust 2007-7 Dept. No. 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special COMPLAINT 
Servicer, 

Plaintiff,. 

vs. 

Palmilla Development Co., Inc., a Nevada 
corporation; Hagai Rapaport, an individual; 
and Does I to X; and Roe Corporations X to 
XX, 

Defendants. 

Plaintiff alleges: 

Exempt from arbitration: Action in equity 

Parties, Jurisdiction And Venue 

1. Plaintiff is LaSalle Bank National Association as Trustee For The Registered 

Holders ofML-CFC Commercial Mortgage Trust 2007N7 Commercial Mortgage Pass-Through 

Certificates Series 2007~ 7, by and through Midland Loan Services, Inc., as its Special Servicer 

("Lender" or "Plaintiff'). 

2. Palmilla Development Co., Inc. ("Borrower") is a Nevada corporation. 

3. Plaintiff alleges upon information that Hagai Rapaport is, and at all times relevant 

to this action was, an individual doing business in Las Vegas, Nevfi4ih __ 
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4. This Court has personal jurisdiction over Hagai Rapaport ("Guarantor";and 

2 together with Borrower, "Defendants") because he is an individual who transacted business within 

3 Nevada and because he consented to this Court's personal jurisdiction over them.1 

4 5. Venue is proper in the Eighth Judicial District Court because the Defendants 

5 incurred and contracted to perfonn certain obligations in Clark County, which are the subject of 

6 this :mit, and because Defendants consented to this venue as the proper venue for this dispute.2 

7 6. The true names and capacities, whether individual, corporate, associate, 

8 trust/trustee or otherwise, of defendants named herein as Does I through X and Roe Corporations 

9 X through XX, are unknown to Plaintiff. Said Doe and Roe defendants may assert an interest in 

10 the property at issue in this complaint, and are proper parties to this action. Plaintiff shall amend 

11 this complaint to include the true names and capacities of such Doe and Roe defendants as the 

12 same are ascertained. 

13 General Allegations 

14 7. Borrower borrowed $20,150,000.00 with interest'from Artesia Mortgage Capital 

1 S · Corporation, a Delaware corporation ("Original Lender") on or about March 28, 2007 (the 

16 "Loan"). 

17 8. The Loan is evidenced by, among other things, that certain Fixed Rate Note dated 

18 March 28, 2007, bearing an authorized signature on behalf ofth~ Borrower (the "Promissory 

19 Note"). (A true and correct copy of the Promissory Note is attached and incorporated by this 

20 reference as Exhibit "1"). 

2.1 9. The Guarantor personally guaranteed to "unconditionally, irrevocably, jointly and 

22 severally guarantee(s) to Lender and to its successors, endorsees and/or assigns the full and 

23 

24 

25 

26 

27 
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1 (See Limited Recourse Obligations Guarantee at~ 19 (Exhibit "2") (providing that "Guarantor, in order 
to induce Lender to accept this Guaranty, agrees that all actions or proceedings arising directly, indirectly 
or otherwise in connection with this Guaranty shall be litigated, at Lender's sale election, only in courts 
having a situs within the county and State where the Property is located, in any jurisdiction in which 
Borrower or Guarantor (or any individual or entity comprising Borrower or Guarantor) may reside or hold 
assets, or in anyone or more of the foregoing jurisdictions. Guarantor hereby consents and submits to the 
jurisdiction of any local, state or federal court located therein. Guarantor hereby waives any right it may 
have to transfer or change the venue of any litigation brought against it by Lender on this Guaranty in 
accordance with this paragraph."). 

2 See id. 
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.; 

prompt payment when due, by acceleration or otherwise, of all amounts owing by Borrower to 

2 Lender under the Loan Documents . .' .. " (See Limited Recourse Obligations Guarantee, a true and 

3 correct copy of which is attached and incorporated by this reference as Exhibit "2n). 

4 10. The Loan was and is secured by that certain Commercial Deed of Trust, Security 

5 Agreement, Fixture Filing_ Financing Statement and Assignment of Leases, Rents, Income and 

6 Profits (as same may have been amended) recorded in the Clark County Recorders' Office as 

7 Document No. 20070330-0002946 ("Deed of Trust"). (A true a?d correct copy of the Deed of 

8 Trust is attached and incorporated by this reference as Exhibit "3"). 

9 ll. The Loan was and is further secured by that certain Assignment of Leases, Rents, 

10 Income and Profits (as same may have been amended) recorded in the Clark County Recorders' 

11 Office as Document No. 20070330-0002947 ("Assignment of Rents"). (A true and correct copy 

12 of the Assignment of Rents is attached and incorporated by this teference as Exhibit "4"). 

13 12. Original Lender assigned all of its rights and interests in and to the Deed of Trust 

14 and the Assignment of Rents to the Plaintiff pursuant to that certain Assignment of (a) 

15 Commercial Deed of Trust,_ Security Agreement, Fixture Filing Financing Statement and (b) 

16 Assignment Of Leases, Rents, Income and Profits And Assignment of Assignment of Leases, 

17 Rents, Income and Profits recorded in the Clark County Recorders' Office as Document No. 

18 20080103-0000543 (the "Assignment of Deed ofTrust"). (A true and correct copy ofthe 

19 Assignment of Deed of Trust is attached hereto and incorporated herein by this reference as 

20 Exhibit HS"). 

21 13. Pursuant to the Assignment of Deed of Trust, the'Piaintiffholds all beneficial 

22 interest under the Deed of Trust and the Assignment of Rents, and is thereby authorized and 

23 empowered to bring this action. 

'24 14. As detailed more fully in the Deed of Trust, the real property securing the 

25 Promissory Note (the "Real Property") is identified by the Clark County Tax Assessor Parcel Nos. 
. . . 

26 a. 124-30-311-03 1; 

27 
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