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R] Check# Chk Date P/M Payee Payee Name Amount Moemo
R 341828 1/16/2009 01/2009 POWER  Nevada Power Co. $36.07 Acct#3000100024721335533 1
R 341829 1/23/2009 01/2009 APL AMERICAN PREMIERE LAS VEGAS $37,297.00 Customer Service Salaries
R 341830 1/23/2009 01/2009 APl American Premiere Inc $22,274.20 Sales Salarics
R 341831 1/23/2009 0122009 COX Cox Communications, Inc. $49.99  Acct#001 8610 106657501 Of
R 341832 1/23/2005 01/2009 CONTROLL Controlled Entry Distributors, Inc $185.00 order Liftmaster transmitters -
R 341833 1/23/2009 01/2009 BRADLEY Dan Bradley Glass Shop, Inc $357.00 replace broken slider 16~7
R 341834 1/23/2009 01/2009 HMCARPETHM Carpet Nevada, Inc $235.00 replace bedroom carpet Lot 19
R 341835 1/23/2009 01/2009 APPLIANCEAppliance Repair Experts, Inc $197.49 repair refrigerator 9-8 (parts an
R 341836 1/23/2009 0172009 EFFICIENT EFFICIENT ELECTRIC $75.00 nlo power in 2 bedrooms - loos
R 341837 1232009 01/2009 UNITED  UNITED PLUMBING $310.00 R;&R recirc pump and fittings |
R 341838 1/23/2009 01/2003 POWER  Nevada Power Co, $10.98 Acct#3000100024720592118 1
R 341839 1223/2009 812009 OFFICE-DE Office Depot $99.11 Office - Paper and toner suppli
R 341840 1/23/2009 01/2009 FOR-RENT For Rent Maggzine $510.00 Full color ad 12/17/08
R 34184] 1/23/2009 0172009 FIRST First Advantage SafeRent, Inc. $233.76 ¢redit Reports for December 2
R 341842 1/23/2009 01/2009 SOUTHERN Southern Nevada Eviction Services $312.00 S day pay or quit notice Lot 19
R 341844 1/23/2009 0122009 LABORSYS Labor Systems Job Center $798.12 Temporary labor 01/02/09
R 341845 1/30/2009 01/2009 HAAS Consumer Source Inc. $1,085.00 Fuli page ad - January 2009
R 341846 1/30/2009 01/2009 FOR-RENT For Rent Magazine $510.00 Full color ad 12/31/08
R 341847 143072009 0172009 XLEEN Esteban C Vasquez dba Kleen Masters $2,489.00 remove stains (does not exceed
R 341849 2/6/2009 02/2009 CITYOFNL City of North Las Vegas $240.00 Emoergency Abatement 5825 P
R 341850 2/6/2009 0272009 POWER  Nevada Power Co. $1,052.16 Acct#3000100024721335558 1
R 341852 2/6/2009 02/2009 SOUTHWZESSouthwest Gas Corporation $328.89 Aroctﬁll 1-6940411-004 Lot 1
R 341853 2/6/2009 02/2009 IKONOFFIC Ikon Office Solutions $76.50 Contract# 1879670 Copier se
R 341854 2/6/2009 0272009 HAAS Consumer Source Ing. $1,085.00 Full page ad - February 2009
R 341855 2/6/2009 0272009 KLEEN Esteban C Vasquez dba Kleen Masters $3,416.50 clean carpets 14-11 (apt turm)

Non voided Totals $132,312.86
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5. Repossessions, foreclosures and returns

Neme  List all property that has been repossessed by a creditor, sold at a foreclosure sale, transferred through a deed in tieu of foreclosure or
n returned to the seller, within one year immediately preceding the commencement of this ease. (Married debtors filing under chapter 12
or ehapter 13 must include information eoneerning property of either or both spouses whether or not a joint petition is filed, unless the
spouses are separated and a joint petition is not filed.)
DATE OF REPOSSESSION,
NAME AND ADDRESS OF FORECLOSURE SALE, DESCRIPTION AND VALUE OF
CREDITOR OR SELLER TRANSFER OR RETURN PROPERTY
6. Asslignments and receiverships
None 4 Describe any assignment of property for the benefit of creditors made within 120 days immediately preeeding the ecommeneement of
L] this ease. (Married debtors filing under ehapter 12 or chapter 13 must include any assignment by either: or both spouses whether or not 2
joint petition is filed, unless the spouses are separated and a joint petition is not filed.)
DATE OF
NAME AND ADDRESS OF ASSIGNEE ASSIGNMENT TERMS OF ASSIGNMENT OR SETTLEMENT
None b List al) property which has been in the hands of a custodian, receiver, or court-appointed official within one year immediately
B preceding the commeneement of this case. (Married debtors filing under ehapter 12 or chapter 13 mustiin¢lude information concemning
property of cither or both spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not
filed.)
NAME AND LOCATION
NAME AND ADDRESS OF COURT DATE OF DESCRIPTION AND VALUE OF
OF CUSTODIAN CASE TITLE & NUMBER ORDER PROPERTY
7. Gifts
None | st all gifts or charitable contributions made within one year immediately preceding the commencement of this case except ordinary
L and usual gifts to family members aggregating less than $200 in value per individual family member and eharitable contributions
aggregating less than $100 per recipient. (Married debtors fifing under chapter 12 or chapter 13 must iniclude gifts or eontributions by
either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a jo{ht petition is not filed.)
NAME AND ADDRESS OF RELATIONSHIP TO I}lESCRIP'I'ION AND
PERSON OR ORGANIZATION DEBTOR, IF ANY DATE OF GIFT VALUE OF GIFT
|
8. Losses |
None | it all losses from fire, theft, other casualty or gambling within one year immediately preceding the commencement of this ease or
u since the commencement of this case, (Married debtors filing under chapter 12 or chapter 13 must include losses by either or both
spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is jm filed.)
DESCRIPTION OF CIRCUMSTANCES AND,IIF‘
DESCRIPTION AND VALUE LOSS WAS COVERED IN WHOLE OR IN PART
OF PROPERTY BY INSURANCE, GIVE PARTICULARS DATE OF LOSS
|
9. Payments related to debt counseling or bankruptey :
None  List all payments made or property transferred by or on behalf of the debtor to any persons, including L,ltomcys, for consultation
O concerning debt consolidation, relief under the bankruptcy law or preparation of the petition in ban qy within one year immediatcly
preceding the commencement of this ease.
DATE OF PAYMENT, AMOUNT OF MONEY
NAME AND ADDRESS NAME OF PAYOR {F OTHER OR DESCRIPTION AND VALUE
OF PAYEE THAN DEBTOR OF PROPERTY
Levene, Neale, Bender, et. al 2HM 172009 57{5,000.00
10250 Constellation Boulevard ‘
Suite 1700 '
Los Angeles, CA 90067

'

Software Copyright {c) 1996-2007 Best Case Solulions, tnc. - Evanston, IL - {BOD) 452-8037 Best Casa Bankruptcy
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10. Other transfers

a. List all other property, other than property transferred in the ordinary course of the business or financial affairs of the debtor,
transferred either absolutely or as sccurity within two years immediately preceding the commencement of this case. (Married debtors
filing under chapter 12 or chapter 13 must include transfers by either or both spouses whether or not a joint petition is filed, unless the
spouses are separated and a joint petition is not filed.)

DESCRIBE PROPERTY TRANSFERRED

RELAT(ONSHIP TO DEBTOR DATE AND VALUERECEIVED
None b, List all property transferred by the debtor within ten years immediately preeeding the commencement of this case to a self-settled
|| trust or similar device of which the debtor is & benefieiary. i
NAME OF TRUST OR OTHER AMOUNT OF MONEY OR DESCRIPTION AND
DEVICE DATE(S) OF VALUE OF PROPERTY OR DEBTOR'S INTEREST
TRANSFER(S) IN PROPERTY
11. Closed financial accounts
None  List all financial accounts and instruments held in the name of the debtor or for the benefit of the debtor which werc closed, sold, or
| otherwise transferred within one year immediately preceding the commeneement of this case. Inelude cheeking, savings, or other
financial accounts, eertificates of depesit, or other instruments; shares and share accounts held in banks, credit unions, pension funds,
cooperatives, associations, brokeragc houses and other financial institutions. (Married debtors filing under chapter 12 or chaptcr 13 must
include information conceming aceounts or instruments held by or for either or both spouses whether of net a joint petition is filed,
unless the spouses are scparated and a joint petition is not filed.)
TYPE OF ACCOUNT, LAST FOUR f
DIGITS OF ACCOUNT NUMBER, AMOQUNT AND DATE OF SALE
NAME AND ADDRESS OF INSTITUTION AND AMOUNT OF FINAL BALANCE OR CLOSING
12, Safe deposit boxes
Nome | ist each safe deposit or other box or depository in whieh the debtor has or had securities, cash, or other valuables within one year
| immediately preceding the commencement of this case. (Married dcbtors filing under chapter 12 or chapter 13 must include boxcs or
depositories of either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not
filed.)
NAMES AND ADDRESSES
NAME AND ADDRESS OF BANK OF THOSE WITH ACCESS DESCRIPTION DATE OF TRANSFER OR
OR OTHER DEPOSITORY TO BOX OR DEPOSITORY OF CONTENTS ‘ SURRENDER, IF ANY
13. SetofTs
Nore  List all setoffs made by any creditor, including a bank, against a debt or deposit of the debtor within 90 days preceding the
L commencement of this case, (Married debtors filing under chapter 12 or chapter 13 must include information conceming either or both
spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)
NAME AND ADDRESS OF CREDITOR DATE OF SETOFF AIMOUNT OF SETOFF
|
14, Property held for another person |
None ) jst all property owned by another person that the debtor holds or controls. ‘
|
:
DESCRIPTION AND VALUE OF ‘
NAME AND ADDRESS OF OWNER PROPERTY 1 'ATION OF PROPERTY
I
|
!
Software Copysighl {c) 1996-2007 Best Case Sclutions, Inc. - Evanston, IL - (800) 492-8037 Best Case Bankiupicy
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15. Prior address of debtor

None  {f the debtor has moved within three years immediately preceding the commencement of this case, list all premises which the debtor
L occupicd during that period and vacated prior to the commencement of this case. If a joint petition is filed, report also any separate
address of either spouse.
ADDRESS NAME USED DATES OF OCCUPANCY
16. Spouses and Former Spouses
None  {fthe debtor resides or resided in a community property state, commonwealth, or territory (including Alaska, Arizona, California, ldaho,
| Louisiana, Ncvada, New Mexico, Puerto Rico, Texas, Washington, or Wisconsin) within eight years irix‘mpdiatcly preceding the
commencement of the case, identify the name of the debtor’s spouse and of any former spouse who resides or resided with the debtor in
the cornmunity property state.
NAME
17. Environmental Inflormation.
For the purpose of this question, the following definitions apply:
"Environmecntal Law" means any federal, state, or local statute or regulation regulating pollution, contatmination, releases of hazardous
or toxic substances, wastes or material into the air, land, soil, surface water, groundwater, or other medium; including, but not limited to,
statutes or regufations regulating the cleanup of these substances, wastes, or matcriai.
"Sitc" means any location, facility, or property as dcfined under any Environmental Law, whether br ot prescntly or formerly
owned or operated by the debtor, including, but not limitcd to, disposal sitcs.
"Hazardous Material" means anything defined as a hazardous waste, hazardous substance, toxic sdbstance hazardous material,
pollutant, or contaminant or similar term under an Environmental Law
None  a. List the name and address of every site for which the debtor has received notice in writing by a governmental unit that it may be Jiablc
n or potentially liable under or in violation of an Environmental Law. Indicate the governmental unit, the date of the notice, and, if known,
the Environmental Law:
NAME AND ADDRESS OF DATE OF ENVIRONMENTAL
SITE NAME AND ADDRESS GOVERNMENTAL UNIT NOTICE ' LAW
None  b. List the name and address of every site for which the debtor provided notice to a governmental unit of arelease of Hazardous
= Material. Indicate the governmental unit to which the notice was sent and the date of the notice.
NAME AND ADDRESS OF DATE OF ENVIRONMENTAL
SITE NAME AND ADDRESS GOVERNMENTAL UNIT NOTICE LAW
None  c. List all judicial or administrative proceedings, including settlements or orders, under any Environmental Law with respect to which
u the debtor is or was a party. Indicate the name and address of the governmental unit that is or was a party to the proceeding, and the
docket number.
NAME AND ADDRESS OF
GOVERNMENTAL UNIT DOCKET NUMBER STATUS OR DISPOSITION

Software Copyright (¢} 1996-2007 Besl Case Solulions, Inc. - Evansion. IL - (B00) 492-8037
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[

18 . Nature, location and name of business
None  a, [f'the debtor is an individual, list the names, addresses, taxpayer identification numbers, nature of the businesses, and beginning and
| ending dates of all businesses in which the debtor was an officcr, director, partner, or managing executive of a corporation, partner in a
partnership, sole proprietor, or was self-employed in a trade, profession, or other activity either full- or part-time within six years
immediately preceding the commencement of this case, or in which the debtor owned 5 percent or more of'the voting or equity securitics
within six years immediately preeeding the commencement of this case.

If the debtor is a partnership, list thc names, addresses, taxpayer identification numbers, nature of the businesses, and beginning and
ending dates of all businesses in which the debtor was a partner or owned 5 percent or more of the voting or equity securities, within six
years immediately preceding the commencement of this case.

If the debtor is o corporation, list the names, addresses, taxpayer identification numbers, nature of the businesses, and beginning and
ending dates of all businesses in which the debtor was a partner or owned 5 percent or more of the voting or equity securities within six
years immediately preceding the commencement of this case.

LAST FOUR DIGITS OF

SOCIAL-SECURITY OR

OTHER INDIVIDUAL

TAXPAYER-L.D. NO. BEGINNING AND
NAME (JTINYy COMPLETE EIN ADDRESS NATURE OF BUSINESS ENDING DATES

None  b. Identify any business listed in response to subdivision a., above, that is "single asset real estate” as defined in 11 U.S.C. § 101.
|

NAME ADDRESS

The following questions are to be completcd by every debtor that is a eorporation or partnership and by any individual debtor who is or has
becn, within six years immediately preceding the commencement of this ease, any of the following: an officer, director, managing executive, or
owner of more than § percent of the voting or equity securitics of a corporation; a partner, other than a limited partaer, of a partnership, 2 sole
proprictor or self-employed in a trade, profession, or other activity, either full- or part-time.

{An individual or joint debtor should complete this portion of the siatement only if the debtor is or has been in business. as defined above,
within six years immediately preceding the commencement of this case. A debtor who has not been in business wilﬁin those six years should go
directly (o the signature page.) 1

19. Books, records and financlal statements

None 5 List al) bookkeepers and accountants who within two years immediately preceding the filing of this bankruptcy case kept or
supervised the keeping of books of account and records of the debtor.

NAME AND ADDRESS DATES SERVICES RENDERED
Daniel Carrozza 9/512005 - Present

235 W. Brooks

North Las Vegas, NV 89030

Jarome Canlas 2002 - Prosoint

236 W. Brooks [
North Las Vegas, NV 89030

None  b. List all firms or individuals who within the two years immediately preceding the filing of this bankl;ptcy case have audited the books
O of account and records, or prepared a financial statement of the debtor.

NAME ADDRESS DATES SERYICES RENDERED
Allan Rosenthal & Associates 4766 Park Granada 2000 - Present
Suite 202
Calabasas, CA 91302
Soitware Copyright (C) 1998-2007 Best Case Solulions. Inc. - Evanston, IL - {800) 4$2-8037 Best Case Bankrupicy
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7
Nonme ¢ List all firms or individuals who at the time of the commencement of this case were in possession of the books of account and records
O of the debtor. If any of the books of account and records are not available, explain.
NAME ADDRESS
American Premiere Corp. 236 W. Brooks

North Las Vegas, NV 83030

Nonc  d. List all financial institutions, creditors and other parties, including mereantile and trade agencies, to whom a financial staternent was

[m) issucd by the debtor within two years immediately preeeding the commencement of this case.
NAME AND ADDRESS DATE ISSUED
U.S. Bank Annually since 2000
15910 Ventura Bivd.
Suite 1712
Encino, CA 91436
Wachovia Securities Quarterly since 2007
9th Floor, M/C NC 1075

201 8. College St.
Charlotte, NC 28244

20. Inventories

None g List the dates of the last two inventories taken of your property, the name of the person who supervised the taking of each inventory,
L and the dotlar amount and basis of each inventory.
DOLLAR AMOUNT OF INVENTORY
DATE OF INVENTORY INVENTORY SUPERVISOR (Specify eost, marker or other basis)

None b, List the name and address of the person having possession of the records of each of the two inventories:reported in a., above.
n

NAME AND ADDRESSES OF CUSTODIAN OF INVENTORY
DATE OF INVENTORY RECORDS

21 . Current Partuers, Officers, Directors and Shareholders

NE’E a. [f the debtor is a partnership, list the nature and pereentage of partnership interest of cach member oil; the partnership.

|

NAME AND ADDRESS NATURE OF INTEREST PEkCENTAGE OF INTEREST
Hagal Rapaport President 1 0@%‘

2857 Paradise Road |

Unite 2001

Las Vegas, NV 89109 ’

None b, If the debtor is a corporation, list all officers and directors of the corporation, and each stockholder who direetly or indircctly owns,
| controls, or holds 5 pereent or more of the voting or equity seeurities of the corporation.

NATURE ANp PERCENTAGE
NAME AND ADDRESS TITLE OF STOCK OWNERSHIP

22 . Former partners, officers, directors and shareholders \

None 5 [fthe debtor is a partnership, list each member who withdrew from the partnership within one year i diately preceding the
commencement of this case.
NAME ADDRESS DATE OF WITHDRAWAL
|
|
Schware Copyright (c) 1996-2007 Bes! Case Sclutiens, Inc. - Evansten, IL - (800) 492-8037 Bes! Case Bankrupicy

000876

000876



128000

Case 1:09-bk-11504-MT Doc 20 Filed 03/16/09 Entered 03/16/09 11:26:48 Desc

Main Document  Page 39 of 39 t

|

Nene b If the debtor is a corporation, list all officers, or directors whose relationship with the corporation terininated within one year
| | immediately preceding the commencement of this case.

NAME AND ADDRESS TITLE DATE OF TERMINATION

23 . Withdrawals from a partnership or distributions by a corporation

Nome  |fthe debtor is a partnership or corporation, list all withdrawals or distributions crediled or given to an insider, including compensation
n in any form, bonuses, loans, stock redemptions, options exercised and any other perquisite during oene year immediately preceding the
commencement of this case. '
NAME & ADDRESS AMOUNT OF MONEY
OF RECIPIENT, DATE AND PURPOSE OR DESCRIPTION AND
RELATIONSHIP TO DEBTCOR OF WITHDRAWAL VALUE OF PROPERTY

24. Tax Consolidation Group.

None  |f the debtor is a corporation, list the name and federal taxpayer identification number of the parent corporation of any consolidated
n group for tax purposes of which the debtor has been a member at any time within six years immediately preceding the commencement

of the case.
NAME OF PARENT CORPORATION

25. Pension Funds.

TAXPAYER IDENTIFICATION NUMBER (EIN)

000877

None  If the debtor is not an individual, list the name and federal taxpayer identification number of any pension fund to which the debtor, as an

» employer, has been responsible for contributing at any time within six years immediately preceding the commencement of the case.

NAME OF PENSION FUND TAXPAYER IDENTIFICATION NUMBER (EIN)

DECLARATION UNDER PENALTY OF PERJURY ON BEHALF OF CORPORATION OR PARTNERSHIP

1 declare under penalty of perjury that I have read the answers eontained in the foregoing statement of financial aﬁ$rs and any attachments thereto

and that they are true and correct to the best of my knowledge, information and belief. |

)

Date 3/16/09 Signature /s/ Hagai Rapaport

Hagal Rapaport
President

[An individual signing on behalf of a partnership or corporation must indicate position or relationship to debtor.] |

Penalty for making a false staiement: Fine of up to $500,000 vr imprisonment for up to 5 years, or both. 18 UIkS' C. 8§ 152 and 3571

Saltware Copyright {c) 1958-20G7 Besl Case Sotutions, Inc. - Evanslon, IL - (8G0) 482-8037 Best Case BankruplCy
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United States Bankruptcy Court
Central District Of Califormnia

21041 Burbank Blvd, Woodland Hiils, CA 91367-6603

NOTICE QF RISMISSAL
DEBTOR INFORMATION: BANKRUPTCY NO. 1:09-bk—11504-MT
Paimilia Deveiopment Company, Inc.
dba Executive Living CHAPTER 11

Last four digits of Social-Security or Individual Taxpayer-identification (ITIN) No{s)., (if any): N/A
Employer Tax-identification (EIN) No(s).(if any): 20-0520318
Debtor Dismissatl Date: 11/17/09

Address:
7116 Valjean Avenue
Van Nuys, CA 91406

Yotu arg notified that an order was entered DISMISSING the above—captioned case and vacating the discharge if previously
entered.

For The Court,
Dated: November 17, 2008 Jon D. Ceretto
Clerk of Court
/
(Form ntcdsm Rev. 03/09) VAN-24 80/ Jm1
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MINUTES OF THE MEETING
OF THE ‘
ASSEMBLY COMMITTEE ON COMMERCE AND LABOR

Seventy-Sixth Session
March 23, 2011
|

The Committee on Commerce and Labor was called lto order by
Chair Kelvin Atkinson at 1:42 p.m. on Wednesday, March 23, 2011, in
Room 4100 of the Legislative Building, 4071 South Carson Street, Carson City,
Nevada. The meeting was videoconferenced to Room 4401 of the
Grant Sawyer State Office Building, 555 East Washington Avenue, Las Vegas,
Nevada. Copies of the minutes, including the Agenda (Exhibit A), the
Attendance Roster {(Exhibit B), and other substantive exhibits, are available and
on file in the Research Library of the Legislative Counsel Bureau and on the
Nevada legislature’'s website at www.leg.state.nv.us/76th2011/committees/.
In addition, copies of the audio record may be purchased through the Legislative
Counsel Bureau's Publications Office (email: publications@Icb.state.nv.us;
telephone: 775-684-6835).

COMMITTEE MEMBERS PRESENT:

Assemblyman Kelvin Atkinson, Chair
Assemblyman Marcus Conklin, Vice Chair
Assemblywoman lrene Bustamante Adams
Assemblywpman Maggie Cariton
Assemblyman Richard (Skip) Daly
Assemblyman John Ellison

Assemblyman Ed A. Goedhart
Assemblyman Tom Grady

Assemblyman Cresent Hardy
Assemblyman Pat Hickey

Assemblyman William C. Horne
Assemblywoman Marilyn K. Kirkpatrick
Assemblyman Kelly Kite

Assemblyman John Oceguera
Assemblyman James Ohrenschall \
Assemblyman Tick Segerblom

COMMITTEE MEMBERS ABSENT: !

None

Minutes ID; 585
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Assembly Committee on Commerce and Labor
March 23, 2011
Page 2

GUEST LEGISLATORS PRESENT:

Assemblyman Jason Frierson, Clark County Assembly District No. 8

STAFF MEMBERS PRESENT:

Marji Paslov Thomas, Committee Policy Analyst
Sara Partida, Committee Counsel

Andrew Diss, Committee Manager

Earlene Miller, Committee Secretary

Sally Stoner, Committee Assistant

OTHERS PRESENT:

Joanne Levy, Broker, Levy Realty Company, Las Vegas, Nevada;
Member, Nevada Association of Realtors

Jack Woodcock, Broker, Prudential America Group Realtors,
Las Vegas, Nevada; Member, Nevada Association of Realtors

Bill Uffelman, President and CEO, Nevada Bankers Association

Barbara  Buckley, Executive Director, Legal Aid Center of
Southern Nevada

Charles McGee, Senior Judge, Washoe County District Court

Michael Joe, Attorney, Legal Aid Center of Southern Nevada

Laila Orellana, Private Citizen, North Las Vegas. Nevada

Mary Scott, Private Citizen, Las Vegas, Nevada

James M. Baker, Attorney, Castro and Baker LLP, and Foreclosure
Mediator, Las Vegas, Nevada

Malcolm Doctors, Mediator, Henderson, Nevada

David M. Crosby, Attorney, Las Vegas, Nevada

Barry Gold, Director of Government Affairs, AARP Nevada

Sheila Walther, Supervisory Examiner, Mortgage Lending Division,
Department of Business and Industry

Jon Sasser, representing Legal Aid Center of Southern Nevada, Washoe
Legal Services, and Washoe County Senior Law Project

Lou Filippo, Owner, Accelerated Training Systems, Las Vegas, Nevada

Chair Atkinson:

[The roll was taken, and a quorum was present.] We have three bills to hear
today. We are going to start with Assemblyman Corhklin’s bill,
Assembly Bill 273.

410
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Assembly Bill 273: Revises provisions governing deficiencies existing after
foreclosure sales. (BDR 3-561)

Assemblyman Marcus Conklin, Clark County District No. 37:

Have you ever known someone who did all of the right things but could never
catch a break? That is what is happening to a lot of people in our state now.
It does not matter if they are new homeowners or senior citizens. People have
come to Nevada, purchased a home, and taken up residence here. In many
cases, through no fault of their own, they have been caught in a tidal wave of
negative homeowner activity. | have two bills today about different issues, but
related to the same thing. Assembly Bill 273 deals with homeowners who
purchase and live in their home and never treat it as an investmernit and then are
forced out and lose their good credit. At the end of the day, they are slapped
with a deficiency judgment. This bill deals with those judgmeénts. Under
current statute, a court can award deficiency judgments under Chapter 40 of
the Nevada Revised Statutes (NRS) after a foreclosure sale provided the sale is
less than the amount that the borrower owes the lender.

In Assembly Bill No. 471 of the 75th Legislative Session, we tightened the law
regarding deficiency judgments to protect homeowners who borrowed from
financial institutions to purchase a home on or after October 1, 2009, and who
continuously occupied the home as their principal residence and did not
refinance. The term we used at that time was "purchased money mortgage.”
In this bill we are again tightening the rules on deficiency judgments by doing
the following things. We are preventing a lender from regeiving double
payments by obtaining a judgment for a loss that is covered by insurance or
some other financial instrument. We are preventing a creditor from profiting
from a judgment in excess of the amount the creditor paid for the right to
pursue such a judgment. The protections in Assembly Bill No. 471 of
the 75th legislative Session are being extended to borrowers who take out
piggyback loans for the purchase of their home, and we are making our laws on
deficiencies apply to both senior and junior lenders.

In section 2, subsection 1, and also in section 5, the bill eliminates the ability of
a lender to go to court ta get a judgment against the borrower for a loss that is
covered by insurance. The court must reduce the amount of the judgment by
the amount of any insurance proceeds received by or payable ito the lender.
Section 2 covers the junior lenders, and section 5 covers the senior lenders.
Because of the complex nature of what we have been through starting around
2007, many banks have failed and were purchased by Jarger banks.
The Federal Deposit Insurance Corporation (FDIC) has insured the new banks.
They said that for any loan that the previous bank secured for the purchase of a
house, they would insure against loss for the new bank so theyi rould not be

411
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assuming all the risk of the purchase. That insurance is upwards of 80 percent
of any loss. A lot of homes were purchased with private mortgage insurance
(PMI), which covers the borrower in the case where he cannot make his
mortgage payments; if the home is repossessed by the bank, the deficiency
between the value of the home and the balance of the loan i$ covered by
the PML.

We are trying to establish in statute that those insurance instruments must be
exercised first, before the amount of the deficiency is determined in a court
action, thereby minimizing the potential deficiency for which a borrower can be
sued. The insurance instruments have to be collected first. The insurance
companies have been shored up for this purpose, sometimes through American
Recovery and Reinvestment Act of 2009 (ARRA) funds. | do not want to
suggest there is factual evidence that it is not being done. The problem is that
the law is not perfectly clear that it cannot be done. There are ways that a
court can file against the loan without going to foreclosure, thereby skipping the
deficiency part. This makes it clear to the court that all instruments must be
exercised before determining the final deficiency between the borrowed amount
and the asset amount collected back by the bank. We are attempting to
prevent a lender from profiting from a judgment.

fn section 2, subsection 2, and also in section 5, the bill prevents a person who
has purchased the rights to a loan from receiving a judgment for more than
what he paid plus interest. This applies to both junior and senior lenders.
A junior lender is one who holds a second or third lien. The junigr lender is not
first in line to collect on a home. The primary lienholder has first right to the
house. These provisions say if a bank chooses to pursue someone for a
deficiency judgment in a situation where a house was purchased for $200,000
and the value dropped to $700,000—and the bank decided to pursue the
homeowner for the $100,000 and then sold it to a collection agency for
$20,000—all the collection agency could collect is the $20,00¢3 pius interest
and fees. If the bank was willing to accept $20,000, then why gid the bank
not negotiate with the homeowner for the $20,0007 The homeowner’'s credit is
being destroyed for $20,000, but it appears on his credit report.as $100,000.
Why not have the discussion take place between the original lender and the
homeowner for the true amount the bank is willing to accept in the first place?

The third provision extends protections from Assembly Bill No. 471 of
the 75th Legislation Session to the piggyback loans, which are basically the
Jjunior lenders. When we drafted that bili, we attempted to deal with purchase
money mortgages, which are the original loan that secured the house. You buy
and live in the house and do not take out additional loans secured by the house.
The loan is strictly to purchase a house in which you reside. ; You are now

I
\
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protected against deficiency judgments. What was not in that bill was that
some loans are complicated and have junior lienholders. We are attempting to
go back to include in that legisiation that all of the loans that are originally used
to secure the house are now covered under deficiency. If it is part of the
original purchase money mortgage deal, it will now be covered under deficiency
protection.

There are two proposed amendments. The first amendment (Exhibit C) deals
with the statute of limitations on the junior lienholder and was part of the
original intent, but was never part of the bill. There are a lot of homes going
through the foreclosure process because they cannot find a suitable short sale.
In a short sale, particularly for a home that has two lienholders, is the junior
lienholder has a statute of limitations after foreclosure of Six years to get a
deficiency judgment. The first lienholder has a statute of limitation of six
months. The first lienholder sees that if he approves the short sale, he will
never have to own or maintain the property, and he will take a foss no matter
what he does. It is a simple transaction to a new homeowner. The lienholder
can write off the asset, write off the loan, and walk away because he knows in
six months the situation will not improve and the transaction does not make
sense anymore. The second lienholder does not want to approve the short sale
because he knows if he goes to foreclosure, he will have six years to wait for
the economic circumstances to improve for the borrower before he chooses to
sue them for any deficiency he did not get paid. Why should the second
lienholder be in a better position than the first? The result is the first lienholder
is not able to get a short sale done because the junior lienholder is holding up
the short sale process. This amendment seeks to put the second lienholder in
the same statute of limitations position of six months as the primary lienholder.
It seems fair for the property owner because there will be more short sales and
fewer properties waiting in foreclosure and more transactions taking place.
| believe it will help the homeowner and the economy get back on track.

The second proposed amendment (Exhibit D) deals with commer¢ial lending.
This amendment revises Nevada Revised Statutes 40.495. |If you are a
guarantor of a lcan, there is a loophole in the law that allows the barnk to file a
suit but not take the property when the loan is secured by the property, which
may bankrupt the guarantor. The bank has as much risk as the borrower, and
that is why they use property as collateral. | am trying to close that loophole
with this amendment. If a bank wants to take action against & borrower to
purchase land, and the loan is secured by the land, then before they can sue for
money, they have to at least get a judicial appraisal of the property qnd subtract
its value from the amount of the loan. Otherwise, what was the reason for the
secured loan in the first place? The amendment provides that, in order to
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secure a judgment against a creditor who has a loan that is secured by property,
you must get a judicial appraisal and subtract the value from any loan amount.

Chair Atkinson:

Thank you for this bill, because it will help our constituents. My district was
the number-one district in growth and is the number-one district in fareclosures.
People are looking for relief but feel their hands are tied. They are concerned
about the banks coming after them in six years. If a bank and the second
lender sign off on the short sale, does that take the borrower out of the six
years or six months for the deficiency collection?

Assemblyman Conklin:

There is no statute of limitations on a transaction of sale prior to foreclosure.
It is the standard practice of a trained real estate agent that if we are going to
conduct a short sale, there is a release for deficiency. What homeowner would
"short sale” their house without a document? It is a standard course of
practice. The law does not prevent a deficiency judgment for a transaction of
sale that takes place prior to foreclosure. That is a standard practice and is
what the homeowners expect. The bank is losing less, in that they never have
to own or maintain the property or transfer a deed, and can sell it and write it
off the books as opposed to a lengthy court process and ownership. it is a win-
win situation, but when there are two banks dealing with this and one has a
much longer period to collect for a deficiency, why would they ever sign away
that right?

Chair Atkinson:
Do you feel that second lenders will be less likely to sign?

Assemblyman Conklin:
We have real estate salespeople who are negotiating these deals daily in Las
Vegas, but the reality is there is currently no incentive for the junior lienholder
to sign a transaction of sale prior to foreclosure. They have six yéars to wait
for the economy to improve and collect their deficiency. By shortening the time
and putting the junior lender on equal footing with the primary lender, it would
be more likely that they would be willing to deal at the front end, because they
know things are not going to get better before the statute of limitations
runs out.

Chair Atkinson: |

So the real estate people will say that the homeowners are insiﬁti‘ng that the
bank sign?
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Assemblyman Conklin:
| wonder if a primary bank would say it could do more if the junior lender would

agree. There is no incentive for them to do it.

Chair Atkinson:
Are there any questions from the Committee?

Assemblyman Segerbiom:
Is this bill retroactive?

Assemblyman Conklin:

No, it is not. You would be reaching back into contracts that wefe made under
certain circumstances. If that were done, who would ever want to sign a
contract or do business in a state that would nullify contracts? Oyr laws shouid
have been better, but we have also never been in the situation wg are in today.
We never envisioned a bubble so massive that literally 20 percenﬂ of the homes
in the state would be delinquent at one time, that 5 out of evely 100 people
would be foreclosed, and 80 percent of the homeowners in Las| Vegas would
owe more than their homes are worth. We did not craft our lawsjn anticipation
of this scenario, and we should not. To retroactively pass laws would set a
remarkably dangerous precedent for individuals and businesses that enter into
contracts because you will wonder how it can be enforced or how it can
change. The statute of limitations amendments will go forward from passage
and approval, so any action from that date forward will be subject to a statute
of limitations amendment of six months.

[The Chair turned the gavel over to Assemblywoman Kirkpatrick.]

Acting Chair Kirkpatrick:
Go ahead, Assemblyman Segerblom.

Assemblyman Segerblom:
After this bill is passed, will a second mortgage made ten years ago be the
same as the first mortgage?

Assemblyman Conklin:

That is correct, because it is triggered off a legal action. They will still have the
right to the deficiency which they will not have on a new lcan going forward
providing it is a purchase money mortgage.

[Chair Atkinson reassumed the Chair.]
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Chair Atkinson:
Are there any other questions from the Committee?

Assemblywoman Carlton:
Could you go over the part about the cotlection agency again?

Assemblyman Conklin:

On page 2 of the bill, section 2, subsection 2 reads: "“If a person: (a) Acquired
the right to enforce an obligation secured by a junior mortgage or lien on real
property from a person who previously held that right.” In other words, if a
company buys the right to file a deficiency judgment, which can be done or files
“a civil action to obtain a money judgment against the debtor after a foreclosure

sale or a sale in lieu of a foreclosure sale . . . then the court shall not render
judgment for more than the amount of the consideration paid for that right, plus
interest from the date of the default.” If | am the bank, and you are the

borrower, and your house is only worth half of what you borrowed, { take you
to foreclosure; | take your house and sue you for the deficiency. In this case
we are talking about the second lienholder; there are provisions in section 5 that
provide to the primary lienholder, but the action is the same. | win the
judgment, but | am not a collection agency and | do not think you will pay the
balance, so | sell the court judgment to a collection agency for less.
The collection agency can coliect from you the original amount of the
deficiency. If the bank is willing to sell the deficiency for less, the borrower
should have the right to pay the lower amount to the bank.

Assemblywoman Kirkpatrick:

| have a constituent with a $92,000 garnishment because that was done in a
short sale. This will not help him, but it may help others. Now he is homeless,
and his employer has to have extra paperwork when it could have been
resolved.

Assemblyman Conklin:

I wish we could do something in retrospect, but the conseguences would be
dire. That does not mean we cannot learn from our situation and make our
process better so our future prospects are better.

Assemblywoman Kirkpatrick: |
If they already have a garnishment, there is nothing we can do, but if it goes to
a short sale, will they be able to benefit? '.
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Assemblyman Conklin:

Once the action is finished, they will have to appeal the court action. Should
we pass this bill, people in this situation will find their chances of having a fairer
deficiency, or no deficiency, are significantly improved.

Assemblyman Grady:
Would filing bankruptcy have an effect on the deficiency judgment?

Assemblyman Conklin:

My limited understanding is that this does not affect bankruptcy and deals only
with a bank and a borrower 1o negotiate a deficiency judgment on a mortgage
secured by a home.

Chair Atkinson:
We will clarify that with Legal. Are there any other questions?

Assemblyman Conklin:
I would like to have the Realtors in support of this bill in Las Vegas speak first.

Chair Atkinson:
Is there anyone to testify in favor?

Joanne Levy, Broker, Levy Realty Company, Las Vegas, Nevada; Member,
Nevada Association of Realtors:
| have been a real estate licensee for 34 years and a broker for 32 years.
We are here in support of A.B. 273. | would like to thank Assembiyman Conklin
for introducing this legislation. The Nevada Assaciation of Realtors embarked
on a multiyear research project called "The Face of Foreclosure,” which has
been given to the Assemblymen. This is a comprehensive analysis of the
foreclosure crisis in Nevada. Foreclosures have impacted nearly every family,
business, and government entity in some way. You should all have a copy of
this report along with a breakdown of naotices of default, notices of
foreclosures, real estate owned (REQO) and foreclosures in each of your districts.
It is the Realtors’ belief that the information contained in this report is a vital
contribution to the conversation on how we can move Nevada forward together.
It is our hope that elected leaders, lenders, foreclosure counselors, Realtors and,
most importantly, those facing the challenges of foreclosure will Jearn from this
report. Together we can make a way forward to a long-term future for Nevada
that is as strong and resilient as our people have been throughout these trying
times. This bill is a start to achieving those goals. It will help Homeowners in
our state and offers great cansumer protection provisions. ‘

i
I
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Chair Atkinson:
Are there any questions from the Committee? | see none.

Jack Woodcock, Broker, Prudential America Group Realtors, Las Vegas, Nevada;
Member, Nevada Association of Realtors

I have been a real estate licensee for 38 years and a broker for 36 years. | am
in support of A.B. 273. | have served on three bank boards and have reviewed
this bill from a consumer's perspective and from the perspective of an
institution where one has the duty to insure the profitability and success of that
institution. There is an undeniable tie between business survival and consumer
health. Consumer recovery from this economic downturn is vital to the survival
of businesses and banks., This bill offers an initial step towards consumer
recovery where it counts. Homeowners who occupied homes used loans to
purchase their homes. It also requires lenders to ook at the reai property for
the recovery of debt first and not gain a windfall through ungconscionable
collection practices that do not account for insurance proceeds.

To answer an earlier question, if a bank forecloses, it has six months to enter
into a deficiency judgment. On a short sale, it has six years. Ewery real estate
licensee attempts to ensure that he gets a signed statement fromthe institution
upon approval of a short sale that it will not pursue the bofrower for the
deficiency; however, every institution will not do that. Many short sales do not
give the borrower that relief,

Chair Atkinson:
Would a sale go through anyway?

Jack Woodcock:
Yes. Even though the borrower asks for the statement, they usually go through
with the short sale even though they have the six-year time frame.
1
Chair Atkinson: |
Are they aware of that?
Jack Woodcock: i
They have to be made aware of that. Anyone who puts a transaction together
is obligated to tell the seller.

Chair Atkinson:
They are aware that even if the first signs off and the second réfuses that the
second lender has six years to collect deficiencies.
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Jack Woodcock:
Typically, the second is much less than the first mortgage. It is a judgment call
that the seller makes.

Chair Atkinson:
How often does it happen that the second does not agree to the short sale?

Jack Woodcock:
Most of the time; the second holder is the one who holds up the short sale the
most. The first is better prepared to go through with the transactian.

Chair Atkinson:
| assumed that the first mortgage holder would get something and, in some of
the cases, the second would not.

Jack Woodcock:
In most cases, the first will allow a certain amount to go to the second.

Chair Atkinson:
Are there any questions from the Committee? | see none.

Bill Uffelman, President and CEQ, Nevada Bankers Association:

This bill amends a law passed last session. Because it applies the same
principles and is not retroactive, the Nevada Bankers Associaticfjy supports the
initial piece of the bill. | have talked to Assemblyman Conklin about his
amendment on the commercial side and will reserve judgment on

Chair Atkinson: <

Are there any questions from the Committee? | see none. Is there anyone else
to testify in favor of A.B. 2737 Is there anyone wishing to testify in opposition?
Is there anyone to testify in a neutral position?

Assemblyman Conklin:

I will follow up with Mr. Uffelman after the banks have a chance; to look at the
second amendment. | want to clarify one thing. There are two potential sales
that take place. There is a potential transaction of sale before a foreclosure.
The actual foreclosure itself is called a foreclosure sale. It is tlhe foreclosure
sale where the second lienholder has a superior position becapse it has six
years. It is in the short sale where both banks are relatively equ I,‘ except that
the junior lienholder knows that he has a backup, plan and the first lienholder
does not. It is in the first lienholder’s best interest, if a deal can be struck, to

let the house go, and it is not in the best interest of the second lienholder.
|
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Chair Atkinson:

[Roll was called, and a quorum was present.] | would like to welcome our
audience here and in Las Vegas and anyone listening over the Internet.
We have several items to take care of today in cur Committee. We have
two bills to hear, two bills to consider in work session, and seven bills to
introduce. We will start with the introductions.

The first bill draft request (BDR) is BDR 54-1115.

BDR 54-1115-—Revises provisions governing prohibited acts for certain heaith
care practitioners. (Later introduced as Assembly Bill 537.)

ASSEMBLYMAN CONKLIN MOVED TO INTRODUCE BDR 54-1115,
ASSEMBLYWOMAN CARLTON SECONDED THE MOTION.

THE MOTION PASSED. (ASSEMBLYMAN OCEGUERA WAS
ABSENT FOR THE VOTE))

The second BDR is BDR 54-1130.

BDR 54-1130—Revises provisions governing the regulation of pawnbrokers.
{Later introduced as Assembly Bill 538.)

ASSEMBLYMAN CONKLIN MOVED TO INTRODUCE BDR 54-1130.
ASSEMBLYMAN HORNE SECONDED THE MOTION.

THE MOTION PASSED. {ASSEMBLYMAN OCEGUERA WAS
ABSENT FOR THE VOTE.)

The third BDR is BDR 57-773.

BDR 57-773-—Revises provisions governing insurance. (Later'introduced as
Assembiy Bill 539.)

{
ASSEMBLYMAN CONKLIN MOVED TO INTRODUCE BDR 5J|V—773.

ASSEMBLYWOMAN KIRKPATRICK SECONDED THE MOTION.

THE MOTION PASSED. (ASSEMBLYMAN OCEGUERA WAS
ABSENT FOR THE VOTE.)
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The next BDR is BDR 57-1089.

BDR 57-1089—Revises provisions governing the Nevada Life and Health
Insurance Guaranty Association. (Later introduced as Assembly Bill 540.)

ASSEMBLYMAN CONKLIN MOVED TO INTRODUCE BDR 57-1089.
ASSEMBLYMAN SEGERBLOM SECONDED THE MOTION.

THE MOTION PASSED. (ASSEMBLYMAN OCEGUERA WAS
ABSENT FOR THE VOTE.)

The next BDR is BDR 52-902.

BDR 52-902—Revises provisions governing certain loans. (Later introduced as
Assembly Bill 541.)

ASSEMBLYMAN CONKLIN MOVED TO INTRODUCE BDR 52-802.
ASSEMBLYMAN DALY SECONDED THE MOTION.

THE MOTION PASSED. (ASSEMBLYMAN OCEGUERA WAS
ABSENT FOR THE VOTE.)

The next BDR is BDR 52-649.

BDR 52-649—Provides for the licensing and operation of distilleries in Nevada.
(Later introduced as Assembly Bill 542.)

ASSEMBLYMAN CONKLIN MOVED TO INTRODUCE BDR 52-649.
ASSEMBLYWOMAN CARLTON SECONDED THE MOTION.

THE MOTION PASSED. (ASSEMBLYMAN OCEGUERA WAS
ABSENT FOR THE VOTE.)

The next BDR is BDR 35-824.

BDR 35-824—Provides for the regulation of mobile billboards. (Later introduced
as Assembly Bill 543.) ‘
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Assembly Bill 273: Revises provisions governing deficiencies existing after
foreclosure sales. (I 3-561)

Marji Paslov Thomas, Committee Policy Analyst:
The next bill is Assembly Bill 273, which was sponsored by the Committee and
heard on March 23, 2011. [Read work session document (Exhibit D).]

Assemblyman Conklin proposed two amendments, and the maock-ups are on
Nevada Electronic Legislative Information System (NELIS). The first one says
"Conceptuai Amendment to A.B. 273," and | would like to point out the
highlights. It is just conceptual, so the sections and language may not look
exactly like this after it is drafted.

The first change is section 1.5 in the rock-up, which wouid change existing
law so that a junior mortgage or lien holder must commence a civil action after
a foreclosure or short sale within six months. Currently, it is six years. It also
discusses single action for recovery of the debt by a mortgage or other
lien holder under section 2. Mr. Conklin explained that "default” should not
have been in there, so a court must not render a judgment for more than the
amount of the consideration paid for that right, plus interest from the date on
which the person acquired the right and reasonable costs, rather than the date
of the default. Under section 3, it would remove short sale provisions.

On page 3 of this first conceptual amendment, it states, "The amendatory
provisions of section 1.5 of this act apply only to actions commenced after
a foreclosure sale or sale in lieu of a foreclosure sale which occurred on or after
July 1, 2011."

The next amendment further changes A.B. 273. You can see that this deals
with the rights of a guarantor, surety, or other obligor in real property. A new
section would be added, which would amend Newada Revised
Statutes (NRS) 40.495. Subsection 3 would inciude the following:

If an obligee commences an action against a guarantor, sprety or
ather obligor to collect or satisfy the amount of the indebtedness or
obligation, prior to a foreclosure sale, the court in that action shall
determine the fair market value of the property securing the
indebtedness, or obligation, prior to entry of judgment and shall not
render judgment for more than the amount by which the
indebtedness exceeds the fair market value of the property as of
the date of the commencement of the action, or the date ?f the
foreclosure sale if concluded prior to the entry of judgment.
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Assemblyman Conklin:

If | may, | have just a couple of quick comments on this particular bill.
The first comment is on the second amendment. ! have had some
conversations with Bill Uffelman of the Nevada Bankers Association, who has
notified me that they have some concerns over the second amendment. | do
not know if there is consensus among the banking industry as a whole, but
l agreed to continue to work on it. | do not know if they are necessarily
opposed to the amendment as much as opposed to the language. We could not
come up with compromise language that made sense. lt is a fundamental issue
that is being addressed. in order to have capital investment in the state, you
need two actors: an investor and a bank. The bank is how you leverage the
investor's money. If a person has $5 million and wants to borrow, he can
borrow significantly more than his $5 million, but he puts up his $5 million as
guarantee. Right now, without this amendment, the bank holds all the chips in
that arrangement. What the bill does is prohibit, or inhibit, investors from
reengaging in the market without closing a loophole that was not intended to
exist in the first place. | am sure not all banks will agree with that, and we
certainly want banks since that is how investors leverage their money. What
we are trying to do is create balance. So far, this is the language that | have
found that creates that balance. | gave my word to Mr. Uffelman that | would
continue to work with him on this.

The other issue affects both amendments, particularly all of the
second amendment and the part of the first amendment that allows
a six-month statute of limitations on the second lien holder after the date of
a foreclosure sale. Both of those provisions need to start on passage and
approval. | cannot tell if that is the case from the language because the only
date | see is July 1. That may work, but "passage and approval” is important.
Hypothetically, if you pass this and the Governor signs it on April 20, you open
a two-month window for a flood of commencement actions from pecple
wanting to protect their right to the longer provision. If we are going to take
intelligent action, amendment 2 and the six-month statute of limitations in
amendment 1 need to have language that makes them effective upon passage
and approvai. When the Governor signs it, it is the law.

Chair Atkinson:
So there is no retroactivity?

Assemblyman Conklin:

There is no retroactivity in this bill. It is simply all future actign. We could
debate this, but the retroactivity issue is a matter ||af contract.
If Ms. Bustamante Adams and | enter into a contract, we do||sp under the
environment of laws that we have at that time. Those laws are part of
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the contract because they dictate how we draft the contract. l;Business does
not want to operate in an environment in which laws are chanqu to favor one
or the other party after they enter into a contract. While on onelhand it may be
nice to retroactivate a law, the precedent it sets is enormous and probably
highly detrimental to the business environment of Nevada.

Chair Atkinson:

| agree with that assessment. | wanted to ensure we had that;on the record
because | know it came up. | think it would be a nightmare to ‘bo backwards.
| appreciate that and your work.

Are there any other questions or comments from the Committee? | see none.
What is the pleasure?

ASSEMBLYMAN SEGERBLOM MOVED TO AMEND AND DO PASS
ASSEMBLY BILL 273.

ASSEMBLYMAN OHRENSCHALL SECONDED THE MOTION.,
THE MOTION PASSED UNANIMOUSLY.
Mr. Conklin will take that on the floor.

We will move to our bills now. Assemblywoman Mastroluca will present
Assembly Biil 289,

Assembly Bill 289: Enacts provisions relating to the practice of dietetics.
(BDR 54-871)

Assemblywoman April Mastroluca, Clark County Assembly District No. 29:

| bring you Assembly Bili 289, a bill to license dietitians in Nevada. As our
primary care system has grown more complex and become busier, every facet
of health care needs to be examined for efficiency and effectiveness. As all of
you know, preventive care is the least expensive care we can deliver in Nevada
and nationally, and yet some of the most beneficial. Nevada has an interest in
ensuring that citizens have access to reliable care throughout our health care
system. Dietitians are a key part of that delivery. It is essential!th}at we Know
who is delivering information to our citizens. Dietitians practice a learned
profession using scientifically sound principles to provide nutrition information in
a variety of settings. These include clinics, both rural and urban; our hospitals
and schools; and private practice across the state. You will hear from dietitians
about their areas of practice, from a doctor who refers patients to dietitians for
their important work, and from those who instruct our futuré dietitians.
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ORDR

RANDY D. DELGADO, ESQ.
Nevada Bar No. 10336

KUTAK ROCK LLP

8601 North Scottsdale Road, Suite 300
Scottsdale, Arizona 85253-2742
Telephone: (480) 429-5000
Facsimile: (480) 429-5001

VICTORIA L. NELSON, ESQ.

Nevada Bar No. 05436
vnelson@nevadafinm.co

SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Telephone: ~ (702) 791-0308
Facsimile:  (702) 791-1912
Attorneys for Plaintiff/Counterdefendant

DISTRICT COURT

CLARK COUNTY, NEVADA

CML-NV SANDPOINTE, LLC, a Florida
limited liability company,

Plaintiff,
V.
SANDPOINTE APARTMENTS, LLC, a Nevada
limited liability company; STACEY
YAHRAUS-LEWIS, an individual,

Defendants.

STACEY YAHRAUS-LEWIS, an individual,
Counterclaimant,

V.

CML-NV SANDPOINTE, LLC, a Florida
limited liability company,

Counterdefendant, |

Case No.: A-11-644055-B
Dept. No.:  XI

ORDER DENYING DEFENDANT’S
MOTION FOR PARTIAL SUMMARY
JUDGMENT AND GRANTING
PLAINTIFF’S COUNTERMOTION FOR
PARTIAL SUMMARY JUDGMENT

Hearing Date: October 11, 2011
Hearing Time: 9:00 a.m.

This matter came on for hearing on October 11, 2011 upon Defendant’s Motion for

Partial Summary Judgment (the “Motion™) filed by Defendant/Counterclaimant Staccy Yahraus-

Lewis (“Defendant”) and Plaintiff’s Countermotion for Partial Summary Judgment (the
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“*Countermotion™) filed by Plaintiff/Counterdefendant CML-NV Sandpointe, LLC (“Plaintiff”).

Plaintiff was represented by and through its counsel, Victoria L. Nelson, Esq. of Santoro, Driggs,
Walch, Keamney, Holley & Thompson, and Defendant was represented by and through its
counsel, Frank M. Flansburg IIl, Esq. of Marquis Aurbach Coffing. The Court, having fully
considered the Motion and Countermotion, the opposition and reply thereto, the pleadings and
papers on file, the arguments of counsel, and for other good cause appearing, enters the
following findings of fact and conclusions of law as follows:

FINDINGS OF FACT

A. The Loan Transactions.

1. On or about December 27, 2007, Silver State Bank (“Silver State”) and

Sandpointe Apartments, LLC (“Sandpointe™) executed a construction loan agreement (the “Loan
Agreement”) whereby, among other things, Silver State agreed to advance up to the principal
amount of not more than $5,135,000.00 to Sandpointe (the “Loan™).

2. The Loan was evidenced by, among other things, the Loan Agreement, a
Promissory Note Secured by Deed of Trust, a Deed of Trust and Security Agreement and Fixture
Filing with Assignment of Rents, an Assignment of Leases and Rents, and an Assignment of
Construction Contract Consent and Certificate (collcctively, the “Loan Dgcuments™).

3. The Loan was obtained for purposes of refinancing and constructing an apartment
complex and related site improvements on the apartment complex.

4, On that same day, December 27, 2007, Defendant executed and delivered to
Silver State a guarantee in connection with the Loan (the “Guarantee”), unconditionally
guaranteeing the payment, when due, of the indebtedness of Sandpointe to Silver State.

5. Thereafter, on or about September 9, 2008, the Federal Deposit Insurance

Corporation (the “FDIC”) was appointed as the receiver for Silver State.

08614-03/798293.doc
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6. In 2009, the FDIC established a structured loan program through which some of
the loans of Silver State, as well as loans from other closed financial institutions, were
contributed into a Delaware limited liability company, Multibank 2009-1 CML-ADC Venture,
LLC (“Multibank™), which, at the time of the contribution, was wholly owned by the FDIC. The

FDIC currently holds a sixty percent (60%) interest in Multibank.
7. A total of approximately 345 loans were contributed by the FDIC to Multibank.

8. The Loan was one of the loans contributed by the FDIC to Multibank.

9. As part of the contribution of the loans to Multibank, the FDIC and Multibank
executed a Loan Contribution and Sale Agreement that provided that Multibank would acquire
all of Silver State’s interests in the loans.

10.  Muitibank, however, only assumed obligations under the Joans that accrued after

the date of the contribution, February 9, 2009,
11.  In connection with the contribution, Multibank delivered to the FDIC Purchase

Money Notes in the aggregate amount of $185,207,975.

12.  These notes are limited in right to payment to collections and recoveries from the
loans contributed to Multibank as set forth in a Custodial and Paying Agency Agreement
between the FDIC and Multibank.

13.  Essentially, the Purchase Money Notes are just a right to receive back a portion of
the collections from the notes contributed to Multibank.

14.  Thus, the assignment of the loans to Multibank was merely a contribution of the

loans to its subsidiary and no consideration was actually paid by Multibank when it acquired

Silver State’s interest in the loans.

15.  On or about February 9, 2010, the FDIC, as receiver for Silver State, assigned all
of its rights and interest in the Loan (and the Loan Documents, including, but not limited to the
Guarantee) to Multibank.

16.  Thereafter, on or about June 18, 2010, Multibank assigncd]all of its rights and
interest in the Loan (and the Loan Documents, including, but not ]imitéd Po the Guarantee) to

Plaintiff, a wholly owned subsidiary of Multibank.

-3-
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17.  This assignment of the Loan was not accompanied by any consideration.
18. Plaintiff is the current owner, holder, and beneficiary of the Loan (and the Loan
Documents, including, but not limited to the Guarantee).

B. The Default and Subsequent Sale.
19.  On or about July 3, 2009, the maturity date of the Loan, Sandpointe defaulted on

the Loan by, among other things, failing to repay the Loan in full.

20. Pursuant to the Loan, and the accompanying Loan Dojcuments, upon default,
Plaintiff had the right to declare all unpaid principal, interest, and otth sums owed under the
Loan immediately due and payable and also to foreclose on the collateral ;securing the Loan.

2].  As a result of the Sandpointe’s default, Plaintiff elected to foreclose on the
collateral securing the Loan. Thus, on January 26, 2011, a public sale of the collateral securing

the Loan occurred wherein Plaintiff purchased the collateral securing the Loan for a credit bid of

$1,440,000.00.

22.  Since the aforementioned purchase of the collateral securing the Loan is less than
the amount owed on the Loan, there is a deficiency due and owing to Plaintiff.
C. The Enactment of AB 273.

23.  The 2011 Nevada Legislature passed Assembly Bill 273 (“AB 273"), which made
certain revisions to Chapter 40 of the Nevada Reviscd Statutes.

24.  On June 10, 2011, AB 273 was signed by Governor Brian Sandoval and enacted

into law,

|
25.  Assemblyman Marcus Conklin introduced and sponsored AB 273 and provided
testimony explaining the purpose and intent of the additional provisions. |

26.  Any of the foregoing findings of fact that are more propdlfr]y conclusions of law

shall be so considered.

08614-03/798293.doc

000904

000904

000904



G06000

SANTORO, DRIGGS, WALCH,
KEARNEY, HOLLEY & THOMPSON

Za
Dﬁnﬂ'
e

oL N

L =B - - B - Y,

10
1
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

CONCLUSIONS OF LAW

1. Pursuant to NRCP 56(c), a party is entitled to summary judgment only “if the
pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.” Id. at 56(c); see also Wood v. Safeway, Inc.,
121 Nev. 724, 731, 121 P.2d 1026, 1031 (2005). “A genuine issue of material fact is one where
the evidence is such that a reasonable jury could return a verdict for the non-moving party.”
Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 713, 57 P.3d 82, 87 (2002) (citations omitted).
In deciding whether to grant a motion for summary judgment, a court must view the evidence in
the light most favorable to the non-moving party. See Hoopes v. Hammargren, 102 Nev. 425,
429, 725 P.2d 238, 241 (1986). Additionally, the non-moving party is required, “by affidavit or
otherwise, [to] set forth specific facts demonstrating the existence of a genuine issue [of fact] for
trial or have summary judgment entered against him.” Bulbman, Inc. v. Nev. Bell, 108 Nev. 105,
110, 825 P.3d 588, 591 (1992).

2. Before AB 273 was enacted, a deficiency award on a loan secured by real
property under NRS 40.459 was determined as follows:

After the hearing, the court shall award a money judgment against the
debtor, guarantor or surety who is personally liable for the debt. The court

shall not render judgment for more than:

1. The amount by which the amount of the indebtedness which was
secured exceeds the fair market value of the property sold at the time of the
sale, with interest from the date of the sale; or

2. The amount which is the difference between the amount for which
the property was actually sold and the amount of the indebtedness which
was secured, with interest from the date of sale,
= whichever is the lesser amount.

3. AB 273 added a third factor in the calculation of the deficiency judgment under
|
NRS 40.459, which reads as follows: l
1. After the hearing, the court shall award a money judgmerit against the
debtor, guarantor or surety who is personally liable for the debt. The court
shall not render judgment for more than: \

-5- |
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(a) The amount by which the amount of the indebtedness which was
secured exceeds the fair market value of the property sold at the time of the
sale, with interest from the date of the sale;

(b) The amount which is the difference between the amount for which the
property was actually sold and the amount of the indebtedness which was
secured, with interest from the date of sale; or

(c) If the person seeking the judgment acquired the right to obtain the
judgment from a person who previously held that right, the amount by

which the amount of the consideration paid for that right exceeds the fair

market value of the property sold at the time of sale or the amount for which
the property was actually sold, whichever is greater, with interest from the
date of sale and reasonable costs,

whichever is the lesser amount.

4, Defendant argues that AB 273 is controlling in this matter. Plaintiff argues,

among other things, that the amendments to NRS 40.459 in AB 273 are not, and were not

intended to be, retroactive.

5. “In Nevada, as in other jurisdictions, statutes operate prospectively, unless the
Legislature clearly manifests an intent to apply the statute retroactively, or ‘it clearly, strongly,
and imperatively appears from the act itself* that the Legislature's intent cannot be implemented
in any other fashion. . . .[Further, wlhen the Legislature intends retrcx;active application, it is
capable of stating so clearly.” Pub. Employees’ Benefits Program v. Las Vegas Metro. Police

Dep’t, 124 Nev. 138, 154-55, 179 P.3d 542, 553 (2008) (citing to In re Estate of Thomas, 116

Nev. 492, 495, 998 P.2d 560, 562 (2000)). “In the absence of clear legislative intent to make a ‘

statute retroactive, it will be interpreted to have only a prospective effect.” See Nev. Power Co.
v. Metro. Dev. Co., 104 Nev. 684, 686, 765 P.2d 1162, 1163 (1988). “Generally, as recognized
by the U.S. Supreme Court, courts must take a ‘commonsense, fungtional' approach in
determining if a new statute operates retroactively because it imposes new lggal consequences on
events completed before its emactment . . . In deciding whether a statute has retroactive
application, courts are guided by fundamental notions of fair notice, reasonable reliance, and
settled expectations.’” Pub. Employees’, 124 Nev. at 155, 179 P.3d at 553-54 (citations omitted).

-6-
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6. While Section 7 of AB 273 states that Section 5 of the bill become “effective
upon passage and approval,” this statement does not rise to the level of “the Legislature clearly
manifest{ing] an intent to apply” NRS 40.459(1)(c) retroactively. Id., 179 P.3d at 553.

7. The legislative history of AB 273, including, but not limited to, testimony before
the Assembly Committee on Commerce and Labor on March 23, 2011 and March 28, 2011,
respectively, clearly demonstrate the Legislature did not intend AB 273 to be applied retroactive.

8. The amendments to NRS 40.459 contained in AB 273 are not controlling of the

Court's determination in this matter.

9. Any of the foregoing conclusions of law that are more properly findings of fact
shall be so considered.

ORDER

Based upon the foregoing, and other good cause appearing:

IT IS HEREBY ORDERED that the Motion is DENIED;

IT IS FURTHER ORDERED that the Countermotion is GRANTED;

IT IS FURTHER ORDERED that the amendments to NRS 40.459 contained in AB 273
are not to be applied retroactively, meaning that these aforementioned amendments only apply to
contracts entered into after June 10, 2011; and

IT IS FURTHER ORDERED that the amendments to NRS 40.439 contained in AB 273

are not controlling of the Court’s determination in this matter.

Dated this 24 ay of_(koloer- ,2011.
- Nt
R GVAN
DISTRJST COURT JUDGE
\ ) \\
E N
{ R |
-7- |
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Submitted by:

SANTORO, DRIGGS, WALCH,
EY, HOLLEY & THOMPSON

~

lﬂ
WCTORKA L. NELSON, ESQ.
Nevada B 36
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

RANDY D. DELGADO, ESQ.
Nevada Bar No. 10336

KUTAK ROCK LLP

8601 North Scottsdale Road, Suite 300
Scottsdale, Arizona 85253-2742

Attorneys for Plaintiff/Counterdefendant
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BRENT LARSEN, ESQ.

Nevada Bar No. 001184

DEANER, MALAN, LARSEN & CIULLA
720 S. Fourth Street, #300

Las Vegas, Nevada 89101

(702) 382-6911

Attorney for Defendant

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee

for The Registered Holders of ML-CFC Case No.:  09-A-595321-C
Commercial Mortgage Trust 2007-7

Commercial Mortgage Pass—Throu%lh Dept. No.: XX

Certificates Series 2007-7, by and through

Midland Loan Services, Inc., as its Special
Servicer, :
Hearing Date: 05/30/2012
Plaintiff, Hearing Time: 9:00 a.m.

V.
Palmilla Development Co., Inc., a Nevada
corporation; Hagai Rapaport, an
individual; Does I to X; and Roe
Corporations X to XX,

Defendants.

DEFENDANTS’ OPPOSITION TO PLAINTIFE’S
MOTION FOR PARTIAL SUMMARY JUDGMENT

COME NOW the Defendants, PALMILLA DEVELOPMENT CO., INC. and HAGAI
RAPAPORT, by and through their attorney, BRENT LARSEN, ESQ. of the law firm of
DEANER, MALAN, LARSEN & CIULLA, and hereby oppose the Plaintiff’s Motion for

Partial Summary Judgment.

This Opposition is made and based upon all the pleadings and papers on file herein,
the Points and Authorities submitted herewith, and any other such argument this Court may
entertain.

/1]
/1]
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POINTS AND AUTHORITIES

1.  Initial Observations of Three Reasons Why the Plaintiff’s Motion for
Summary Judgment Must Be Denied.

Plaintiff seeks to have this Court issue a partial summary judgment in favor of the
Plaintiff on the issue of liability, and in doing so its entire argument is devoted to asking this
Court to reject the recent legislative amendments to the anti-deficiency statutes codified in
NRS 40.451 through 40.495. Yet, the Defendants can advance three separate and solid
arguments for denying the Motion for Summary Judgment.

First, it is the Defendants’ position that the Plaintiff’s Complaint must be dismissed
under the applicable 6-month statute of limitations contained in NRS 40.455. In this case,
the Plaintiff is attempting to rely upon a sale that was approved by the Court on March 18,
2010, with the Order confirming the sale entered on March 26, 2010. Yet, Plaintiff made no
effort to file a deficiency action in this case until it filed its First Amended Complaint on
November 24, 2010, which was over nine months after the Court held a hearing to confirm
the sale. Therefore, Plaintiff’s Complaint is clearly outside the 6-month statute of limitations
period provided in NRS 40.455. See also First Interstate Bank v. Shields, 102 Nev. 616, 730
P.2d 429 (1986), where the Court dismissed a suit for a deficiency action because the suit
was not filed within the 3-month period that was then codified in NRS 40.455.

The statute of limitations issue will also be the subject of the Defendants’ forthcoming
Motion for Summary Judgment to dismiss this case in its entirety because of the Plaintiff’s
failure to timely bring this action. Moreover, the Plaintiff cannot rely upon the “relation
back” doctrine since the Plaintiff’s Amended Complaint clearly seeks an entirely new claim
for relief based upon a different set of facts, and the Plaintiff even brought in an additional
party to the case (i.e., Hagai Rapaport) long after the statute of limitations is expired. See
Nelson v. City of Las Vegas, 99 Nev. 548, 556, 665 P.2d 1141 (1983).

Second, the Plaintiff’s Complaint should also be dismissed because it failed to
conduct a foreclosure sale as specifically required by NRS 40.455; NRS 40.457; and NRS

107.081. Instead, the Plaintiff chose to bypass a public foreclosure sale, thereby avoiding a

-
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public auction where the property would go to the “highest bidder” at a public auction. See
NRS 107.081 which states that a sale must “be made at auction to the highest bidder . . .”.
Yet in this case, the Plaintiff chose to negotiate a private sale of the secured property behind
closed doors which resulted in other interested bidders being denied the opportunity to bid at
a public auction as the Nevada statutes specifically require if, after the sale, the lender
intends to seek a deficiency judgment. See NRS 107.081. Thus, the Plaintiff cannot possibly
claim a deficiency action in the absence of a foreclosure sale. For that reason alone the
Complaint should also be dismissed and the Plaintiff’s Motion for Summary Judgment
denied. Once again, however, that issue will be the subject of Defendants’ forthcoming
Motion for Summary Judgment.

Moreover, NRS 40.457 makes it clear that Defendants are entitled to a hearing to

determine “. . . the fair market value of the property sold as of the date of the foreclosure sale

or trustee sale.” [Emphasis added.] Again, such a sale is a sale that is defined in NRS
107.081 which requires a public auction. In any event, the fair market value of the property
would be a complete defense to the Plaintiff’s any claim of indebtedness. See Crowell v.
John Hancock Mut. Life Ins. Co., 102 Nev. 640, 731 P.2d 346 (1986).

In addition, the Defendants’ rights to have a hearing to determine the fair market value
on the date of the foreclosure sale, and the right to have a deficiency application filed within
six months of the date of the foreclosure sale, are rights that cannot be waived under any
circumstances because such a waiver would be in violation of Nevada public policy. That
public policy is clearly expressed in NRS 40.453 which states as follows:

Except as otherwise provided in NRS 40.495: _ _
(1) It is hereby declared by the legislature to be against public
policy for any document relating to the sale of real property to
contain any provision whereby a mortgagor or the grantor of a
deed of trust or a guarantor or surety of the indebtedness secured
thereby waives any right secured to the person by the laws of this
State.
(2) A court shall not enforce any such provision.
See also Lowe Enterprises v. Eighth Judicial District Court, 118 Nev. 921, 40 P.3d 305

(2002).

D
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Thus, Plaintiff’s current Motion for Summary Judgment should be heard in the
context of Defendants’ forthcoming Motion because there are many more pertinent facts to
this case in addition to the facts upon which Plaintiff chooses to rely. The Plaintiff’s
recitation of facts in support of its Motion for Partial Summary Judgment is not being
conceded by the Defendants, and at a trial the Defendants would contest many of those
factual allegations. It is unnecessary, however, to address those facts at this time.
Nonetheless, the Defendants would specifically point out to the Court a serious flaw in the
Plaintiff’s factual argument No. 10 on page 4 of its Motion. That argument cannot have any
force or effect on the Defendant Hagai Rapaport because he was not a party to this case at the
time the Court approved the receiver sale. The Plaintiff specifically chose to avoid having
Mr. Rapaport as a named party to this case at the time of the receiver sale. In this regard, the
Defendants refer this Court to Defendants’ prior Motion to Dismiss this case because this is
the third occasion that the Plaintiff has chosen to sue Mr. Rapaport, and the Plaintiff has
manipulated the prior cases and the timing of their pleadings in this case to specifically avoid
Mr. Rapaport being a party to this case at the time that a receiver was appointed in this case
and at the time that the receiver’s sale was approved. Indeed, Plaintiff made no effort to
bring Mr. Rapaport into this case as a party Defendant until November 24, 2010, which is
more than nine months after the Court approved a receiver sale without Mr. Hagai Rapaport
being invited to participate in that sale.

Third, AB 273, which signiﬁcantly amends the aforementioned “anti-deficiency”
statutes, does apply to the facts of this case. Before discussing AB 273, it is important to
emphasize that neither the aforementioned statute of limitations argument or the failure to
conduct a foreclosure sale argument is in any way affected by AB 273. That is, even if AB
273 had never come into existence, nothing would have changed regarding the Defendants’
two aforementioned arguments concerning the statute of limitations defense and the lack of a
foreclosure sale defense.

In applying AB 273 to this case, the Court would not be giving retroactive application
to the definition of indebtedness because the amendment to NRS 40.459, which further

4-
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clarifies the definition of indebtedness, was previously contained in NRS 40.451. Thus, the
definition of indebtedness has not changed as a result of AB 273.

Plaintiff tries to support their argument by arguing that Judge Gonzalez previously
ruled that AB 273 did not apply to a pending deficiency action similar to this case. What
Plaintiff has failed to point out, however, is that Judge Cadish has ruled to the contrary by
ruling that AB 273’s amendments to the Anti-Deficiency Legislation do indeed apply to
pending deficiency cases. See Minute Order attached hereto as Exhibit A. Moreover, both
Judge Cadish’s ruling and Judge Gonzalez’s ruling are currently on appeal before the Nevada
Supreme Court. The trial date in this case is not scheduled until February 4, 2013. Thus,
there is no urgency for this Court to decide‘the applicability of the AB 273 issue until the
Nevada Supreme Court rules on the conflicting decisions that have been decided by Judge
Gonzalez and Judge Cadish. ,

In any event, Defendant will still brief the issue as to the app'licability that AB 273
specifically has to the instant case and why that issue should be resolved in the Defendants’
favor.

2. The Plaintiff’s Motion for Summary Judgment Is Premature.

The Plaintiff is asking this Court to issue a “Partial Summary Judgment” with a
finding of liability in favor of the Plaintiff, notwithstanding the fact that at this point, neither
the Court nor the parties can identify a specific fair market value of the property at the time
of a nonexistent “foreclosure sale” which is a necessary prerequisite to this action. See
Cromwell v. John Hancock, supra, where the Court specifically held that a court must
conduct a fair market value hearing to determine the value of the property on “the date of the
foreclosure sale” before entering any judgment for a deficiency. What date is the Plaintiff
suggesting for a date of value? How can the Court determine issues of liability when it is
impossible to determine an appropriate date of value in the absence of a foreclosure sale?
/11
/1]
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3. How Can the Court Determine the Defendants’ Indebtedness, if Any,

When the Plaintiff Has Not Disclosed in Any 16.1 Proceeding or

Otherwise, the Amount of Consideration That It Paid to Obtain the Note

Obligation That Is the Subject of This Case?

The Defendants have served discovery requests on the Plaintiff in the form of
Interrogatories and Requests for Production of Documents to ascertain that information. See
Exhibit B attached. Yet, this Court is not in a position under NRCP 56(f) to go forward with
any such hearing on liability until all the information has been disclosed concerning “the
amount of consideration” that the Plaintiff paid for alleging acquiring the note obligation that
is the subject of this case. Thus, Defendants submit that the Plaintiff’s Motion for Summary
Judgment is clearly premature and should be denied for that reason. The Defendants’
forthcoming Motion for Summary Judgment, however, will be ripe for consideration because
the success of that Motion does not depend on the outcome of the resolution of whether AB

273 applies to this case.

4. In Order to Establish the Amount of the Indebtedness, Plaintiff Must
Show the Amount of Consideration Paid for the Loan.

The Nevada Legislature recently passed AB 273, which was signed into law on June
10,2011.) AB 273 expanded the protection afforded to borrowers and guarantors against
deficiency judgments. However, to understand the ramifications of these changes, it is
worthwhile to look at the state of the law prior to its passage, and then determine the areas
where the law has or has not changed.

“Indebtedness” under NRS 40.451 is limited to “the amount of the consideration paid
by the lienholder.” This was so prior to AB 273, and it remains so now. The full definition
of “indebtedness” is as follows:

NRS 40.451 “Indebtedness” defined. Asused in NRS 40.451 TO
40.463, inclusive, “indebtedness” means the principal balance of
the obligation secured by a mortgage or other lien on real property,
together with all interest accrued and unpaid prior to the time of
foreclosure sale, all costs and fees of such a sale, all advances made

with respect to the property by the beneficiary, and all other
amounts secured by the mortgage or other lien on the real property

' A copy of AB 273, including the Legislative Counsel’s Digest, is attached as Exhibit C for ease of
reference. '

-6-
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in favor of the person seeking the deficiency judgment. Such

amount constituting a lien is limited to the amount of the

consideration paid by the lienholder. [Emphasis added.]
It must be emphasized that the last emphasized sentence in NRS 40.451 was not changed by
AB 273 because it was previously “on the books” before the passage of AB 273. As shown
by the definition quoted above, the NRS 40.451 definition of “indebtedness” applies to “NRS
40.451 to 40.463, inclusive.” This is the same definition to be used in applying the law
governing deficiencies, which is also contained NRS 40.459.

NRS 40.459 is the statute that defines the amount of a deficiency judgment, and that
statute applies to all such actions “against the debtor, guarantor or surety who is personally
liable for the debt.” |

Specifically, prior to the passage of AB 273, the full text of NRS 40.459 was as
follows: |

NRS 40.459 Limitations on amount of money judgment. After
the hearing, the court shall award a money judgment against the
debtor, guarantor or surety who is personally liable for the debt.
The court shall not render judgment for more than:

1. The amount by which the amount of the indebtedness
which was secured exceeds the fair market value of the property
sold at the time of the sale, with interest from the date of the sale;
or

2. The amount which is the difference between the amount
for which the %rOEerty was actually sold and the amount of the
indebtedness which was secured, with interest from the date of sale,
--- whichever is the lesser amount.

(Added to NRS by 1969, 573; A 1985, 371; 1987m 16441
1989, 1770; 1993, 152).

Thus, the NRS 40.451 definition of “indebtedness,” which limits it to the amount of
consideration paid by the lienholder, is to be used in determining the amount of a deficiency
under NRS 40.459(1) and (2).

Prior to AB 273, the deficiency was the difference between (i) the “indebtedness” and
the fair market value of the property under NRS 40.459(1), or (ii) the “indebtedness” and the
amount for which the property was actually sold under NRS 40.459(2), whichever is less.
These provisions remain in place and are applicable to this case. Those provisions have

merely been renumbered by AB 273.
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AB 273 added two new provisions which act as further limits on the amount of a
deficiency. These new provisions are as follows, with the recent additions to NRS 40.459
shown in italics, the deletions shown in brackets, and boldface is emphasis added:?

Sec. 5. NRS 40.459 is hereby amended to read as follows:
40.459 1. After the hearing, the court shall award a money
judgment against the debtor, guarantor or surety who is personally
lilab e for the debt. The court shall not render judgment for more
than:

[l.] (a) The amount by which the amount of the
indebtedness which was secured exceeds the fair market value of
the property sold at the time of the sale, with interest from the date
of the sale;

[or

2.] (b) The amount which is the difference between the
amount for which the property was actually sold and the amount of
the indebtedness which was secured, with interest from the date of
sale
L], or

(c) Ifthe person seeking the judgment acquired the right to
obtain the judgment from a person who previously held that right,
the amount by which the amount of the consideration paid for that
right exceeds the fair market value of the property SO[ZI’ at the time
oﬁ sale or the amount for which the property was actually sold,
whichever is greater, with interest from the date of sale and
reasonable costs,

whichever is the lesser amount.
2. For the purposes of this section, the “amount of the
indebtedness” does not include any amount received by, or payable
to, the judgment creditor or beneficiary of the deed of trust pursuant
to an insurance policy to compensate the judgment creditor or
beneficiary for any losses incurred with respect to the property or
the default on the debt.

To summarize, under AB 273, NRS 40.459(1) and (2) were merely renumbered as
40.459(1)(a) and (b), and the legislature added 40.459(1)(c) and 40.459(2). These new
provisions were added to provide additional protections for borrowers and guarantors.

Subsection 1(c) reinforced the idea that a creditor who obtained the right to seek
recovery of the alleged deficiency was limited to “the amount by which the amount of the

consideration paid for that right exceeds the fair market value of the property sold at the time

2 The amendments to NRS 40.459 were set forth in Section 5 of AB 273. As explained in the
Legislative Counsel’s Digest, “Under Section 7 of this bill, the amendatory provisions of Section 5 become
effective upon passage and approval and thus apply to a deficiency judgment awarded on or after the
effective date.” According to the Nevada legislature’s website, the effective date is June 10, 2011. See
http://www.leg.state.nv.us/76th201 1/Reports/history.cfm?ID=586.

-8-

000917

000917



816000 4
DEANER, MALAN, LARSEN & CIULLA

Las Vegas, Nevada 89101
Telephone (702) 382-6911Facsimile (702) 366-0854

720 South Fourth Street, Suite 300

O 0 3 N Ut R W N e

NN NN NN N N N = e e e e e e ed e e
0w I N AW, YN Y Y R WD - O

000918

of sale or the amount for which the property was actually sold, whichever is greater.”

Subsection (2) then further limited thé definition of “indebtedness,” by excluding “any
amount received by, or payable to, the judgment creditor or beneficiary of the deed of trust
pursuant to an insurance policy to compensate the judgment creditor or beneficiary for any
losses incurred with respect to the property or the default on the debt.”

The Plaintiff’s failure to provide evidence of these matters in its Motion for Summary
Judgment would mean that Plaintiff has failed to establish the amount of its indebtedness
under Nevada law, making summary judgment improper. Furthermore, any deficiency would
be limited by the statutory definitions set forth above.

S. Plaintiff Has the Burden of Proof to Show Its Indebtedness and the Fair
Market Value of the Property.

The Nevada Supreme Court has stated that a lender seeking a deficiency must “prove
the actual existence of a deficiency in accordance with the statutory scheme.” Specifically,
in First Interstate Bank v. Shields, 102 Nev. 616, 730 P.2d 429 (1986), the Court stated:

[it] is apparent to us that the Legislature fulgf anticipated that its
work product would require lenders seeking deficiency judgments
against any potentially liable defendants, NRS 40.459, to prove the
actual existence of a deficiency in accordance with the statutory
scheme.” [Emphasis added.] See 102 Nev. at 619.

Nevada’s statutory scheme requires a comparison between the amount of the
indebtedness as defined by Nevada statutes, and the fair market value of the property on “the
date of the foreclosure sale.” See NRS 40.455, 40.457, and 40.459. A failure to establish
either of these requirements would constitute a failure to establish a deficiency. Thus, even if
Plaintiff did not have the burden of proof on this issue in the first place, the burden has now
shifted such that Plaintiff must demonstrate the amount of consideration paid for the loan
obligation that it is suing on.

When the Nevada Legislature adopted AB 273, it expressly provided in Section 7.1 of
A.B. 273 that the amendments to NRS 40.459 became effective upon passage and approval
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of the bill.> The phrase “effective upon passage and approval” without other qualification as
to time is significant because it is distinctive from the effective dates given to other Sections
of the bill, which refer to other sections’ effectiveness only for sales that occur, obligations
that are secured, or actions that are commenced, on or after a certain date.* See also Wilson
v. Pac. Maxon, Inc., 102 Nev. 52, 55, 714 P.2d 1001, 1003 (1986) (amendment to interest
statute applied retroactively where legislature did not expressly provide that it was
prospective, particularly when other sections in same amendment were expressly stated to

apply prospectively).
The Legislature further noted in its digest accompanying the bill text that the new

3 The 2011 Nevada Legislature amended NRS 40.459 as follows, with strikeouts indicating deletions
and [bracketed text] indicating insertions:
NRS 40.459 Limitations on amount of money judgment.
[1.] After the hearing, the court shall award a money judgment against the
debtor, guarantor or surety who is personally liable for the debt. The court shall
not render judgment for more than:

+ [(a)] The amount by which the amount of the indebtedness which
was secured exceeds the fair market value of the property sold at the time of the
sale, with interest from the date of the sale; or

2- [(b)] The amount which is the difference between the amount for
which the property was actually sold and the amount of the indebtedness which
was secured, with interest from the date of sale; [; or]

[(c) If the person seeking the judgment acquired the right to obtain the
judgment from a person who previously held that right, the amount by which
the amount of the consideration paid for that right exceeds the fair market value
of the property sold at the time of sale or the amount for which the property was
actually sold, whichever is greater, with interest from the date of sale and
reasonable costs,]

whichever is the lesser amount.

[2. For the purposes of this section, the “amount of the indebtedness™ does not
include any amount received by, or payable to, the judgment creditor or
beneficiary of the deed of trust pursuant to an insurance policy to compensate
the judgment creditor or beneficiary for any losses incurred with respect to the
property or the default on the debt.]

4 See A.B. 273, Sec. 6, which states:
The amendatory provisions of:
1. Sections 1 to 3, inclusive, of this act apply only to an obligation secured by
a mortgage, deed of trust or other encumbrance upon real property on or after
the effective date of this act.
2. Sections 3.3 and 5.7 of this act apply only to an action commenced after a
foreclosure sale or sale in lieu of a foreclosure sale that occurs on or after July
1,2011.
3. Section 5.5 of this act apply only to an action against a guarantor, surety or
other obligor commenced on or after the effective date of this act.

-10-
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NRS 40.459 would therefore “apply to a deficiency judgment awarded on or after that
effective date.” 2011 Nevada Laws Ch. 311 (AB 273) [emphasis added].5 Assembly Bill 273
was approved by the Governor on June 10, 2011, which means that the instant action clearly
falls under the jurisdiction of the new provisions in NRS 40.459(1)(c) because any putative
deficiency award would not be entered until after the date the bill was enacted.

Based upon the Legislature’s clear note that the addition of subsection (¢) to NRS
40.459 “appl[ies] to a deficiency judgment awarded on or after” June 10, 2011, it should be
deemed indisputable that the provisions of NRS 40.459, as amended, apply to the instant
case. Even further, though, it is clear that the subject statute is not one subject to the general
rule of prospective application because “statutes that do not change substantive rights and
instead relate solely to remedies and procedure. . . will be applied to any cases pending when
it is enacted.” Valdez v. Employers Ins. Co. of Nevada, 123 Nev. 170, 179-80, 162 P.3d 148,
154 (2007) [emphasis added]. In the instant case, the addition of subsection (c) to NRS
40.459 does not change the deficiency claimholder’s substantive right to seek a deficiency
under the appropriate statutes; rather, the addition merely clarified pre-existing law which
limited the claimholder’s maximum remedy upon exercising its right to claim a deficiency.

The Plaintiff in this case is not the original holder of the promissory note which
allegedly provides a right to a deficiency judgment. Instead the Plaintiff alleges that it
acquired its right to seek this alleged deficiency judgment from Wells Fargo Bank, N.A.,
which had received its rights from La Salle Bank National Association, while La Salle had
itself obtained its rights as the assignee of Artesia Mortgage Capital Corporation, the original
lender. See Plaintiff’s Motion for Summary Judgment. Therefore, under the clarifying
amendment to NRS 40.459, any alleged deficiency Plaintiff may seek to recover against
Defendants herein is strictly limited to

the amount by which the amount of the consideration paid for that
right exceeds the fair market value of the property sold at the time

3 See also Hornwood v. Smith's Food King No. 1, 107 Nev. 80, 88, 807 P.2d 208, 214 (1991)
(litigation costs recovery governed by statute in effect at the time the judgment was entered, regardless of
statutory provisions effective when costs incurred or action commenced).

-11-
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of sale or the amount for which the property was actually sold,

whichever is greater, with interest from the date of sale and

reasonable costs. . . .
NRS 40.459(1)(c).®
However, even assuming, arguendo, that Plaintiff’s claim for deficiency was not clearly
barred by the statute of limitations pursuant to NRS 40.455, and that it can overcome that
absence of a public auction at a foreclosure sale, Plaintiff’s recovery is still unascertainable
because Plaintiff has never disclosed, such as in a 16.1 Disclosure Statement, what
consideration the Plaintiff or any of its successors paid to obtain the note secured by the deed
of trust on the subject property.
6. The Plaintiff’s Legislative History Arguments Are Inaccurate.

In Plaintiff’s Motion for Partial Summary Judgment, the Plaintiff quotes statements
from various Nevada legislators relating to A.B. 273 in an attempt to argue that NRS
40.459(1)(c) does not apply to the instant action. What Plaintiff fails to acknowledge,
however, is that the quotations upon which it relies were all made prior to the finalization,
adoption, and passage of the bill in its final form. The finalized A.B. 273, especially the
portions of the legislative digest and Section 7 cited above, are extremely clear that the
amendments to NRS 40.459 became “effective upon passage and approval” of the bill and
“apply to a deficiency judgment awarded on or after that effective date.” This language was
unambiguously inserted subsection (¢) into NRS 40.459 as of June 10, 2011 and that
insertion made subsection (c¢) effective on June 10, 2011. In any event, the “addition” is, as
stated above, merely a reiteration of the last sentence of NRS 40.451, which has long
codified the principle that deficiency awards are limited to the amount of consideration paid

to obtain the right to enforce the debt.

S In other words, as the 2011 Nevada Legislature explained, this limits the Plaintiff's potential
recovery to

the lesser of: (1) the consideration paid for the obligation minus the fair market

value of the property at the time of the foreclosure sale, with interest from the

date of sale and reasonable costs; or (2) the consideration paid for the
obligation minus the amount for which the property actually sold, with interest

from the date of sale and reasonable costs.

2011 Nevada Laws Ch. 311 (A.B. 273).

-12-
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As such, NRS 40.459 is unambiguous as enacted because it merely reinforces existing
law, and therefore does not require a lengthy inquiry into what individual legislators said
months before the bill was finalized in a clear format. Hardy Companies, Inc. v. SNMARK,
LLC, 245 P.3d 1149, 1153 (Nev. 2010) (in absence of ambiguity in statute, courts limit
themselves to interpreting and applying the plain language of the statute); see also Edwards
v. Aguillard, 482 U.S. 578, 636-37, 107 S.Ct. 2573, 2605 (1987) (Scalia, J., dissenting)
(whereas a legislator may vote for any variety of reasons, “[t]o look for the sole purpose of
even a single legislator is probably to look for something that does not exist.”). However, if
the Plaintiff insists on delving into legislative notes and statements, there is no statement
more instructive than that which comes from the primary sponsor of A.B. 273, particularly
when such statement is rendered for the express purpose of clarifying the matter of NRS
40.459(1)(c)’s applicability to pending lawsuits.

Specifically, Assemblyman Marcus Conklin recently issued a “Statement of Intent
Concerning AB 273" (“Statement of Intent”) that explains that precise issue. See
Assemblyman Marcus Conklin, Statement of Intent Concerning AB 273, January 5, 2012,
available at http://marcusconklin.com/wp-content/uploads/2012/02/Statement-
of-Intent-Concerning-AB-273 M.-Conklin.pdf (last visited May 16, 2012), and attached
hereto as Exhibit D. Concerning the effective date of revised NRS 40.429, the Statement of
Intent explains that:

As AB 273 evolved through committee discussion, the effective
dates were an area of revision.

I introduced an amendment in committee to. . . [make] it clear that
[Secition 5 was immediately effective on passage and approval.

By making Section 5 of AB 273 immediately effective upon
passage and approval, it was the Legislature’s intent that the law
apply upon its adoption. When AB 273 was passed and approved
into law on June 10, 2011, it was our understanding that the law
would apply prospectively to all pending cases in which a
deficiency judgment had not yet been obtained. . . . those cases that
were endéng or not yet filed in which a deficiency judgment was
sought and not yet awarded. . . .

Statement of Intent, supra (emphasis added). Assemblyman Conklin’s post-passage

-13-

000922



€¢6000
DEANER, MALAN, LARSEN & CIULLA

Las Vegas, Nevada 89101
Telephone (702) 382-6911¢Facsimile (702) 366-0854

720 South Fourth Street, Suite 300

O L 1 O R W N

N N N NN N N N RN ke b e e e e e e b e
o0 1 N WLt AW N = O D e NN W O

000923

clarification of AB 273 is entitled to careful consideration by this Court because it is a
reiteration of the legislative discussion and events leading to the adoption of proposed
amendments made by the primary sponsor of the bill, as opposed to a mere expression of his
personal opinion. A-NLV Cab Co. v. State, Taxicab Authority, 108 Nev. 92, 95 (1992).
Based upon the foregoing, it is clear that the Legislature knowingly and purposely enacted
NRS 40.459(1)(c) with the intent that it would apply to pending actions in which a deficiency
judgment had not yet been rendered, such as the instant case.

Additionally, with respect to the Plaintiff’s claim that the application of NRS
40.459(1) to the instant action implicates the Contracts Clauses of the United States and
Nevada Constitutions, Defendants first point out that such claim is incorrect because it has
long been the law in Nevada that “indebtedness™ as such term relates to the anti-deficiency
statutes is limited by the amount of consideration thé debtholder paid to obtain the right to
enforce that debt. See NRS 40.451. The promissory note and related contract documents
underlying the subject transaction and concerning the subject property were entered into in -
contemplation of existing governing law and statutes, such as NRS 40.451. See Grand Hotel
Gift Shop v. Granite State Ins. Co., 108 Nev. 811, 839 P.2d 599 (1992). As such, it is
disingenuous for the Plaintiff to try to claim that the application of NRS 40.459(1)(c)
interferes with any existing contract.

Further, even assuming, arguendo, that Plaintiff could make out a case that NRS
40.459 as amended interferes with prior contracts, Plaintiff ignores the rule that “the police
power concerns of public health, safety and welfare may be invoked where reasonably |
necessary to control even contractually vested rights antecedent to regulating legislation
without running afoul of the impairment of contracts clause of the state and federal
constitutions.” State v. Glusman, 98 Nev. 412, 426, 651 P.2d 639, 648 (1982).
Assemblyman Conklin, in his Statement of Intent, emphasized that

AB 273 reinforced the intent of existing Nevada law and public
ks ot enforeed s we inicnded. our small businéss. and

entrepreneurial class may disappear. We cannot permit the .
destruction of our entrpreneurial class, they are the engine of our
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economy.
Statement of Intent, supra. The dire economic situation in which Nevadans find themselves,
coupled with the abuses previously available through statutory loopholes to lenders and their
successor-debtholders in seeking deficiency judgment surely justifies any alleged impairment
in contracts under the police power. Likewise, the Hon. Elissa Cadish addressed the issue of
AB 273’s enforceability in light of the Contracts Clause and found that

the Contracts Clauses of the United States and Nevada

Constitutions do not prevent the application of AB 273’s

rovisions to this case. . . . [T]he State has a significant,

egitimate public purpose justifying its exercise of its police

power rather than a benefit to special interests, and . . . the law is

a reasonable response to conditions and appropriate to the public

purpose. Thus, the application of AB 273 1s not unconstitutional.
Cadish, E., Minute Order, Branch Banking and Trust Company v. Frank Nielsen, A-09-
602382-C (E.J.D.C. Nev. October 12, 2011), attached hereto as Exhibit A. Therefore,
Plaintiff’s attempts to nullify NRS 40.459(1)(c)’s applicability to the instant action under the
Contracts Clause is similarly unavailing to Plaintiff.

CONCLUSION
For the foregoing reasons the Plaintiff’s Motion for Summary Judgment should be
denied.
DATED this / é7 day of May, 2012.
Respectfully submitted,

DEANER, MALAN, LARSEN & CIULLA

Nevada Bar No. 001184
720 South Fourth St., #300

Las Vegas, Nevada 89101
Attorney for Defendants

-15-

000924

000924



G¢6000
DEANER, MALAN, LARSEN & CIULLA

720 South Fourth Street, Suite 300

Las Vegas, Nevada 89101
Telephone (702) 382-6911*Facsimile (702) 366-0854

O 0 ~1 O W»n B W N

[\ TR NG TR N TR NG SR NG N N TR NG S NG T N6 B e e e e e T e T
0w 1 N R WY = O YW NN W = O

000925

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am an employee of DEANER, MALAN, LARSEN &
CIULLA; that on the __é_ day of May, 2012, I served a copy of the above and foregoing
DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION FOR PARTIAL SUMMARY

JUDGMENT by electronic service and in a sealed envelope, postage prepaid, by depositing
same in the United States mail, addressed to the following:

Michael F. Lynch, Esq.

Lewis and Roca LLP

3993 Howard Hughes Pkwy., Ste. 600
Las Vegas, Nevada 89169-5996
Email: mlynch@]rlaw.com
Attorneys for Plaintiff

@%@M

An Em/lljoyee of Deaner Malan, Larsen

FAOFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Pldgs\Oppos to MPSJ 5-15-2012.wpd = 1 6"
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A-09-602382-C

DISTRICT COURT
CLARK COUNTY, NEVADA

CLARK COUNI Y, NEVADA

Breach of Contract COURT MINUTES October 12, 2011

A-09-602382-C Branch Banking and Trust Company, Plaintiff(s)
Vs,
Frank Nielsen, Defendant(s)

October 12, 2011 3:00 AM Minute Order

HEARD BY: Cadish, Elissa F. COURTROOM: RJC Courtroom 15B

COURT CLERK: Keith Reed
RECORDER:
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Before the Court are Defendants' Motion for Summary Judgment, Plaintiff's Opposition thereto, and
Defendants' Reply in Support thereof. The Court heard argument by the parties on October 11, 2011,
and took the matter under advisement. The Court has reviewed the briefs and exhibits thereto,
including pertinent documents and legislative history, as well as statutes and cases cited by the
parties with respect to the issues raised herein. After this review, the Court finds that the definition
of "indebtedness" in NRS 40.451 applies to this action for a deficiency judgment against loan
guarantors pursuant to NRS40.459. This definition limits the amount of indebtedness constituting a
lien against real property to "the amount of the consideration paid by the lien holder." In this case,
this would limit the indebtedness used in calculating the amount of the deficiency under NRS 40.459
to the amount of consideration paid by Plaintiff as the lien holder. Because no evidence has been
presented by Plaintiff regarding the amount of consideration it paid, the amount by which the
indebtedness exceeds either the fair market value ot the price paid at the trustee's sale cannot be
determined, and Plaintiff cannot meet its burden of establishing a deficiency. Accordingly, summary
judgment is appropriate.

In the alternative, if NRS 40.451 did not require evidence of the consideration paid by Plaintiff, then
NRS 40.459(1)(c), enacted as part of AB 273 by the 2011 Nevada legislature, would apply and require
evidence of the amount of consideration paid by Plaintiff. The Court finds that this section, which is
effective June 10, 2011, applies to this case and is not limited solely to the circumstance where a right
PRINT DATE: 10/12/2011 Pagel of 2 Minutes Date: October 12, 2011
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A-09-602382-C

to pursue a deficiency judgment is acquired after a prior lien holder has foreclosed. Plaintiff
"acquired the right to obtain the judgment" when it purchased the loan in 2009.

"acquired the right to obtain the judgment” when it purchased the loan in 2009.

Moreover, the Court finds that these statutory provisions are not preempted by FIRREA. All parties
acknowledge that there is no express preemption here. Furthermore, the mere fact that the
limitations on deficiency judgments may have the effect of making it more difficult to sell loans held
by failed banks and may therefore impair the policy objectives of FIRREA are not sufficient
justification for a finding of implied preemption. The Fidelity Federal and Connelly cases cited by
Plaintiff are not to the contrary, and involved state laws that were directly contrary to express federal
statutes or regulations. No federal law regarding collection of deficiency judgments by purchasers of
loans from FDIC has been cited to this Court, and this preemption argument must be rejected.

Additionally, the Court finds that the Contracts Clauses of the United States and Nevada
Constitutions do not prevent the application of AB 273's provisions to this case. While it appears
there is a substantial impairment of the contractual relationships here, the Court finds that the State
has a significant, legitimate public purpose justifying its exercise of its police power rather than a
benefit to special interests, and that the law is a reasonable response to conditions and appropriate to
the public purpose. Thus, the application of AB 273 is not unconstitutional.

Finally, the Court finds that, in order to meet its burden to establish a deficiency under NRS 40.459,
evidence of the fair market value of the property at the time of the trustee's sale must be presented.
Plaintiff cannot show the lesser of the difference between indebtedness and fair market value or
indebtedness and the sale price if no evidence of fair market value is presented. Plaintiff has failed to
present any such evidence, and this too would warrant entry of summary judgment.

For all of the reasons, the Court hereby grants summary judgment in favor of Defendants and against
Plaintiff. In light of the above, the Court need not address whether the loss sharing agreement
constitutes an insurance policy under NRS 40.459(2), and declines to do so. Counsel for Defendants
should prepare a proposed order, and provide a copy to counsel for Plaintiff for review and approval
prior to submitting to the Court.

CLERK'S NOTE: The above minute order has been distributed to: Allyson R. Noto (Sylvester & P
LTD.) & John M. Qakes (Foley & O, PC)

PRINTDATE: 10/12/2011 Page2of 2 Minutes Date: October 12, 2011
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BRENT LARSEN, ESQ.

Nevada Bar No. 001184

DEANER, MALAN, LARSEN & CIULLA
720 S. Fourth Street, #300

Las Vegas, Nevada 89101

(702) 382-6911

Attorney for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee

for The Registered Holders of ML-CFC Case No.:  09-A-595321-C
Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through Dept. No.: XX

Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special
Servicer,

Plaintiff,
V.
Palmilla Development Co., Inc., a Nevada
corporation, Hagai Rapaport, an
individual; Does I to X; and Roe
Corporations X to XX,

Defendants.

DEFENDANTS’ SECOND SET OF INTERROGATORIES TO PLAINTIFF
TO: U.S. BANK NA, Plaintiff; and
TO: MICHAEL F. LYNCH, ESQ., its attorney:
The Defendants, by and through their attorney, BRENT LARSEN, ESQ., of the law
firm of DEANER, MAL AN, LARSEN & CIULLA, and hereby request that the Plaintiff

answer the following written Interrogatories separately and fully, in writing, under oath,
within thirty (30) days from the date of service hereof, pursuant to Rule 33 of the Federal
Rules of Civil Procedure. |
These Interrogatories call for all information (including information contained in or
on writings, recordings, or any other tangible thing or material) that is known or available to

the Plaintiff, including all information in possession of any other persons, acting on behalf of
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or under the direction or control of the Plaintiff.

All references in these Interrogatories to “Plaintiff” include Plaintiff and any other
persons under Plaintiff’s direction, control or in the Plaintiff’s employ.

If Plaintiff cannot answer any Interrogatory fully and completely after exercising due
diligence to make inquiry and secure the information to do so, please so state and answer
such Interrogatory to the extent deemed possible, specifying that portion of such
Interrogatory which Plaintiff is unable to answer fully and completely, and further specitying
those facts upon which Plaintiff relies to support its contention that it is unable to answer
fully and completely. In addition, specify what knowledge, information or belief Plaintiff
has concerning the unanswered portion of any such Interrogatory and describe fully and in
detail, the acts done and inquiries made by Plaintiff to show that it has exercised due
diligence to make inquiry and secure the information necessary to that Interrogatory.

Interrogatories calling for a detailed description of the contents of a written document
may be answered by submitting a copy of the written document. |

DEFINITIONS

The following definitions shall apply to each of the Interrogatories and shall be
deemed to be incorporated therein:

A. “Writing” means and includes any printed, typewritten, or handwritten matter,
or reproduction thereof, of whatever character, including but not limited to, contracts,

agreements, letters, memoranda, telegrams and handwritten notes, whether copy or original.

B. “Identify” a writing means to state with respect thereto:
1. The name of the person who prepared it; |
2. The name of the person who signed it or over whose name it was issued;
3. The name of each person to whom if was addressed or distributed,;
4. The nature and substance of the writing with sufficient particularity to

enable it to be identified adequately in a motion by Defendants for its production and

copying;

5. Its date, and if it bears no date, the date when it was prepared;
2-
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6. The physical location of it and the name of its custodian or custodians;
and

7. Whether it will be voluntarily made available to Defendants for
inspection and copying.

C. “Identify” an oral communication means to state:

l. The name and address of each person who participated in the
communication and the name and address of each person who was present at the time
it was made;

2. By whom each such person was employed and whom such person
represented or purported to represent in making the ofal communication;

3. What each such person said;

4, The date and the place where such oral communication was made; and

5. The nature and substance of each writing or record pertaining to such
oral communication with sufficient particularity to enable it to be identified in the
manner described in the foregoing Paragraph B.

D. “Identify” a person or “identity” of a person means to state his, her or its name
and last known business address, and if a natural person, his or her last known residence
address, the name of his or her employer, and his-or her last known telephone number.

E. “In your possession” means under your control or under the control of your
employees, officers, agents, representatives, accountants, or attorneys.

F. The masculine, feminine, or neuter gender and the singular or plural number,
shall each be deemed to include the others.

These Interrogatories shall be deemed continuing so as to require supplemental
answers if you or your attorneys, agents or other representatives obtain further information
between the time answers are served and the time of trial.

INTERROGATORY NO. 3:

In your Motion for Summary Judgment filed on April 25, 2012, you are asking the
Court to set a Fair Market Value hearing. In this regard, state the date that you believe

-3-
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000933

should be used for determining the fair market value of the property that is the subject of this
case.

of
DATED this l _¥— day of May, 2012.
Respectfully submitted,

DEANER, MALAN, LARSEN & CIULLA

A A

Nevada Bar No. 001184
720 South Fourth St., #300
Las Vegas, Nevada 89101
Attorney for Defendants

CERTIFICATE OF MAILING
I HEREBY CERTIFY that I am an employee of DEANER, MALAN, LARSEN &
CIULLA; that on the _L“_%i day of May, 2012, I served a copy of the above and foregoing
DEFENDANTS’ SECOND SET OF INTERROGATORIES TO PLAINTIFF in a sealed

envelope, postage prepaid, by depositing same in the United States mail, addressed to the
following:

Michael F. Lynch, Esq.

Lewis and Roca LLP

3993 Howard Hughes Pkwy., Ste. 600
Las Vegas, Nevada 89169- 5996
Attorneys for Plaintiff

< O

\ /
viéﬁ\{/&,/%g Ejj/ ij/ //V/,{
An Employee of Deaner, Malan, Larsen

& Ciulla

FAOFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Discovery\Interrogatories 4-25-2012.wpd "4"
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BRENT LARSEN, ESQ.

Nevada Bar No. 001184

DEANER, MALAN, LARSEN & CIULLA
720 S. Fourth Street, #300

Las Vegas, Nevada 89101

(702) 382-6911

Attorney for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee

for The Registered Holders of ML-CFC Case No.:  09-A-595321-C
Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through Dept. No.: XX

Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special
Servicer,

Plaintiff,
V.
Palmilla Development Co., Inc., a Nevada
corporation; Hagai Rapaport, an
individual; Does I to X; and Roe
Corporations X to XX,

Defendants.

DEFENDANTS’ FIRST REQUEST FOR PRODUCTION OF DOCUMENTS
TO: U.S. BANK NA, Plaintiff; and
TO: MICHAEL F. LYNCH, its attorney:
REQUEST IS HEREBY MADE UPON YOU pursuant to Rule 34 of the Nevada

Rules of Civil Procedure for the production of the following documents at the law offices of
DEANER, MALAN, LARSEN & CIULLA, 720 South Fourth Street, Suite 300, Las Vegas,
Nevada 89101, within thirty (30) days from the service of these Requests.

Please specify which documents are produced in response to each of the numbered
paragraphs. These Requests shall be deemed continuing so as to require further and
supplemental production should the requested party obtain additional documents which are

responsive to these Requests subsequent to the time of initial production and inspection.
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INSTRUCTIONS AND DEFINITIONS

l. As used herein, “document” shall mean any and all written, printed, typed, or
recorded materials, and graphic matter, however produced or reproduced, formal or informal,
whether for internal or external use, including (but not limited to) records, reports,
correspondence, letters and memoranda, computer data files, or drafts of any of the above, in
the possession, custody, or control of you or your offices, directors, employees, your
attorneys, your agents, your insurance carriers, or anyone else acting on your behalf or
otherwise subject to your control.

2. If any documents otherwise required to be produced by these Requests are
withheld, Plaintiff shall identify each document so withheld by stating its date, author,
recipients, and the reason for its withholding. If you claim any form of privilege, whether
based on statute or otherwise, as a grounds for refusing to comply, in whole or in part, with
this Request for Production of Documents, please set forth in complete detail each and every
fact and ground upon which the privilege is based, including sufficient facts for the court to
make a full determination whether the claim of privilege is valid with respect to each and
every document and item for which the privilege is claimed.

3. If any of the documents herein requested for were formerly in your possession,
custody or control, and has been lost or destroyed, you are requésted to submit in lieu of each
such document a written statement which:

(a)  describes in detail the nature of the document and its contents;

(b)  identifies the person who prepared or authored the document and, if
applicable, the person to whom the document was sent;

(c)  specifies the date on which the document was prepared or transmitted or
both; and

(d)  specifies, if possible, the date on which the document was lost or
destroyed, and, if destroyed, the conditions or reasons for such destruction and the person
requesting and performing the destruction.

/17
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REQUEST NO. 1:

Produce for inspection and copying the original promissory note that is attached as
Exhibit 1 to Plaintiff’s Motion for Summary Judgment.
REQUEST NO. 2:

Produce any original assignment of that note, that was allegedly made to a “Trustee
for the Registered Holders of ML-CFC Commercial Mortgage Trust 2007-7 Commercial
Mortgage Pass-Through Certificates Series 2007-7, by and through Midland Loan Services,
Inc., as its Special Servicer.”

REQUEST NO. 3:

Produce any and all trust agreements concerning the “Trustee for the Registered
Holders of ML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-
Through Certificates Series 2007-7,” including any proof that the promissory note that is the
subject of this action was ever transferred to such a trust.

REQUEST NO. 4:

Produce any and all documents showing the amount of consideration that the assignee
of such note would have paid to Artesia Mortgage for the acquisition of such note, whether it
be by LaSalle Bank, U.S. Bank, or Wells Fargo Bank.

REQUEST NO. 5:

Produce any and all documents showing the amount of consideration paid by Wells
Fargo Bank as the Trustee, to receive any assignment of the note that is the subject of this
action attached as Exhibit 1 to the Plaintiff’s Motion for Summary Judgment.
REQUEST NO. 6:

Produce any and all documents showing the amount of consideration paid by U.S.
Bank for Wells Fargo Bank to receive any assignment of the note that is the subject of this
action attached as Exhibit 1 to the Plaintiff’s Motion for Summary Judgment
/17
/17
/17
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REQUEST NO. 7:

Produce the “pooling” agreement dated June 1, 2007 and is referred to in the notice of
resignation of trustee dated June 30, 2008 and signed by LaSalle National Bank, which is
Exhibit 5 to the Plaintiff’s Motion for Summary Judgment.

£
DATED this C00 ™y of April, 2012.
Respectfully submitted,
DEANER, MALAN, LARSEN & CIULLA

>%W@
Lol

Nevada Bar No. 001184
720 South Fourth St., #300
Las Vegas, Nevada 89101
Attorney for Defendants

‘1}
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CERTIFICATE OF MAILING
ITHEREBY CERTIFY that I am an employee of DEANER, MALAN, LARSEN &
2 ,4/’

CIULLA; that on the £ {7 “day of April, 2012, I served a copy of the above and foregoing
DEFENDANTS’ FIRST REQUEST FOR PRODUCTION OF DOCUMENTS TO

PLAINTIFF in a sealed envelope, postage prepaid, by depositing same in the United States
mail, addressed to the following:

Michael F. Lynch, Esq.

Lewis and Roca LLP

3993 Howard Hughes Pkwy., Ste. 600
Las Vegas, Nevada 89169- 5996
Attorneys for Plaintiff

s
7
]

! K '
An Em loyee of Deaner Malan Larsen
& Ciilla

F\OFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Discovery\RPD 4-25-2012.wpd '5 -
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BRENT LARSEN, ESQ.

Nevada Bar No. 001184

DEANER, MALAN, LARSEN & CIULLA
720 S. Fourth Street, #300

Las Vegas, Nevada 89101

(702) 382-6911

Attorney for Defendant

U.S. Bank National Association as Trustee )

for The Registered Holders of ML-CFC ) Case No.:  09-A-595321-C
Commercial Mortgage Trust 2007-7

Commercial Mortgage Pass-Through Dept. No.: XX
Certificates Series 2007-7, by and through

Midland Loan Services, Inc., as its Special

Servicer,

V.

Palmilla Development Co., Inc., a Nevada
corporation; Hagai Rapaport, an
individual; Does I to X; and Roe
Corporations X to XX,

000939

T e g

_ DISTRICT COURT
CLARK COUNTY, NEVADA

Plaintiff,

Defendants.

TO:
TO:

firm of DEANER, MALAN, LARSEN & CIULLA, and hereby request that the Plaintiff
answer the following written Interrogatories separately and fully, in writing, under oath,
within thirty (30) days from the date of service hereof, pursuant to Rule 33 of the Federal

Rules of Civil Procedure.

on writings, recordings, or any other tangible thing or material) that is known or available to

the Plaintiff, including all information in possession of any other persons, acting on behalf of

DEFENDANTS’ FIRST SET OF INTERROGATORIES TO PLAINTIFF
U.S. BANK NA, Plaintiff; and

MICHAEL F. LYNCH, ESQ., its attorney:

The Defendants, by and through their attorney, BRENT LARSEN, ESQ., of the law

These Interrogatories call for all information (including information contained in or

000939
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or under the direction or control of the Plaintiff.

All references in these Interrogatories to “Plaintiff” include Plaintiff and any other
persons under Plaintiff’s direction, control or in the Plaintiff’s employ.

If Plaintiff cannot answer any Interrogatory fully and completely after exercising due
diligence to make inquiry and secure the information to do so, please so state and answer
such Interrogatory to the extent deemed possible, specifying that portion of such
Interrogatory which Plaintiff is unable to answer fully and completely, and further specifying
those facts upon which Plaintiff relies to support its contention that it is unable to answer
fully and completely. In addition, specify what knowledge, information or belief Plaintiff
has concerning the unanswered portion of any such Interrogatory and describe fully and in
detail, the acts done and inquiries made by Plaintiff to show that it has exercised due
diligence to make inquiry and secure the information necessary to that Interrogatory.

Interrogatories calling for a detailed description of the contents of a written document
may be answered by submitting a copy of the written document.

DEFINITIONS

The following definitions shall apply to each of the Interrogatories and shall be
deemed to be incorporated therein:

A. “Writing” means and includes any printed, typewritten, or handwritten matter,
or reproduction thereof, of whatever character, including but not limited to, contracts,

agreements, letters, memoranda, telegrams and handwritten notes, whether copy or original.

B. “Identify” a writing means to state with respect thereto:
1. . The name of the person who prepared it;
2. The name of the person who signed it or over whose name it was issued;
3. The name of each person to whom it was addressed or distributed,
4, The nature and substance of the writing with sufficient particularity to

enable it to be identified adequately in a motion by Defendants for its production and

copying;

5. Its date, and if it bears no date, the date when it was prepared;

-
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.address, the name of his or her employer, and his or her last known telephone number.

000941

6. The physical location of it and the name of its custodian or custodians;
and

7. Whether it will be voluntarily made available to Defendants for
inspection and copying.

C. “Identify” an oral communication means to state:

1. The name and address of each person who participated in the
communication and the name and address of each person who was present at the time
it was made;

2. By whom each such person was employed and whom such person
represented or purported to represent in making the oral communication;

3. What each such person said,; |

4. The date and the place where such oral communication was made; and

5. The nature and substance of each writing or record pertaining to such
oral communication with sufficient particularity to enable it to be identified in the
manner described in the foregoing Paragraph B.

D. “Identify” a person or “identity” of a person means to state his, her or its name

and last known business address, and if a natural person, his or her last known residence

E. “In your possession” means under your control or under the control of your
employees, officers, agents, representatives, accountants, or attorneys.

F. The masculine, feminine, or neuter gender and the singular or plural number,
shall each be deemed to include the others.

These Interrogatories shall be deemed continuing so as to require supplemental
answers if you or your attorneys, agents or other representatives obtain further information
between the time answers are served and the time of trial. |

INTERROGATORY NO. 1:

State the amount of consideration that was paid by the Plaintiff for the acquisition of

the note or claims arising from that note which that is the subject of this action and which is

-3-
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attached as Exhibit 1 to the Plaintiff’s Motion for Summary Judgment.
INTERROGATORY NO. 2:

State the amount of consideration that was paid by LaSalle Bank as an alleged Trustee
for the Plaintiff, for an assignment of the note that is the subject of this action and is attached
as Exhibit 1 to Plaintiff’s Motion for Summary‘Judgment.

DATED this 7S5 of April, 2012.

Respectfully submitted,
DEANER, MALAN, LARSEN & CIULLA

N/ &7 1

ihi A .. X - 7]
SlueoTulche=
et ;f ; .
Nevada Bar No. 001184
720 South Fourth St., #300

Las Vegas, Nevada 89101
Attorney for Defendants

e
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CERTIFICATE OF MAILING

[HEREBY CERTIFY that I am an employee of DEANER, MALAN, LARSEN &
DVt
CIULLA; that on the .2{2 ~ day of April, 2012, I served a copy of the above and foregoing
DEFENDANTS’ FIRST SET OF INTERROGATORIES TO PLAINTIFF in a sealed

envelope, postage prepaid, by depositing same in the United States mailv, addressed to the

following;:

Michael F. Lynch, Esq.

Lewis and Roca LLP

3993 Howard Hughes Pkwy., Ste. 600
Las Vegas, Nevada 89169- 5996
Attorneys for Plaintiff

o
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PROPERTY--LIENS AND INCUMBRANCES--ACTIONS AND..., 2011 Nevada Laws...

2011 Nevada Laws Ch. 311 (A.B. 273)
NEVADA 2011 SESSION LAWS
REGULAR SESSION OF THE 76 TH LEGISLATURE (2011)

Additions are indicated by Text; deletions by
Fext .
Vetoes are indicated by Fext- ;
stricken material by -Fext- .

Ch. 311
A.B. No. 273
PROPERTY--LIENS AND INCUMBRANCES--ACTIONS AND PROCEEDINGS

AN ACT relating to real property; revising provisions governing the amount which a person holding a junior lien on real
property may recover in a civil action under certain circumstances; prohibiting certain persons holding a junior lien on
certain residential property from bringing a civil action under certain circumstances; revising provisions governing the

amount of a deficiency judgment after the foreclosure of a mortgage or a deed of trust; limiting the amount of certain
Judgments against guarantors, sureties or other obligors of obligations secured by real property under certain circumstances;
revising provisions governing mortgages and deeds of trust; and providing other matters properly relating thereto.

Legislative Counsel's Digest:

Under existing law, a judgment creditor or a beneficiary of a deed of trust may obtain, after a hearing, a deficiency
judgment after a foreclosure sale or trustee's sale if it appears from the sheriff's return or the recital of consideration
in the trustee's deed that there is a deficiency of the proceeds of the sale and a balance remaining due the judgment
creditor or beneficiary of the deed of trust. Existing law requires a judgment creditor or beneficiary of a deed of
trust to bring an action for such a deficiency judgment within 6 months after the foreclosure sale or trustee's sale.
For an obligation secured by a mortgage or deed of trust on or after October 1, 2009, a court may not award a
deficiency judgment to the judgment creditor or the beneficiary of the deed of trust if: (1) the creditor or beneficiary
is a financial institution; (2) the real property is a single-family dwelling and the debtor or grantor was the owner of
the property; (3) the debtor or grantor used the loan to purchase the property; (4) the debtor or grantor occupied the
property continuously after obtaining the loan; and (5) the debtor or grantor did not refinance the loan. (NRS 40.455)

Sections 3, 3.3 and 5.7 of this bill enact similar provisions to govern deficiency judgments sought by junior lienholders
after a foreclosure sale, a trustee's sale or any sale or deed in lieu of a foreclosure sale or trustee's sale. Section 3
provides that, if the circumstances prohibiting a deficiency judgment after a foreclosure sale or trustee's sale under
current law exist with respect to a junior lienholder, the creditor may not bring a civil action to recover the debt
owed to it after a foreclosure sale, a trustee's sale or a sale or deed in lieu of a foreclosure sale or trustee's sale.

Existing law authorizes a creditor under an obligation secured by a junior mortgage or deed of trust to bring an
action to obtain a personal judgment against the debtor only if the action is commenced within 6 years after the
date of the debtor's default. (NRS 11.190) Under sections 3.3 and 5.7 of this bill, if the real property securing
such an obligation is the subject of a foreclosure sale, a trustee's sale or a sale or deed in lieu of such a sale, the
creditor may bring an action to obtain a personal judgment against the debtor only if the action is brought within
6 months after the foreclosure sale, the trustee's sale or the sale in lieu of a foreclosure sale or trustee's sale.

Under existing law, the amount of a deficiency judgment after a foreclosure sale or a trustee's sale may not exceed
the lesser of: (1) the amount of the indebtedness minus the fair market value of the foreclosed property at the time
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of the sale; or (2) the amount of the indebtedness minus the amount for which the foreclosed property actually
sold. (NRS 40.459) Section 5 of this bill provides that, for a deficiency judgment sought by a secured creditor after .
a foreclosure sale, trustee's sale or sale in lieu of a foreclosure sale or trustee's sale, the amount of the deficiency
judgment must be reduced by the amount of any insurance proceeds received by, or payable to, the creditor.
Section 2 of this bill enacts a corresponding provision for money judgments sought against a debtor by a junior
lienholder after a foreclosure sale, a trustee's sale or a sale or deed in lieu of a foreclosure sale or trustee's sale.

Sections 2 and 5 also limit the recovery of a creditor who acquired the right to obtain payment for an obligation secured
by the real property from another person who owned that obligation. If the creditor is seeking a deficiency judgment after
a foreclosure sale, a trustee's sale or a sale in lieu of a foreclosure sale or trustee's sale, section 5 provides that the creditor
may not receive an amount which exceeds the lesser of: (1) the consideration paid for the obligation minus the fair market

value of the property at the time of the foreclosure sale, with interest from the date of sale and reasonable costs; or (2)
the consideration paid for the obligation minus the amount for which the property actually sold, with interest from the
date of sale and reasonable costs. If the creditor is a junior lienholder who filed a civil action to obtain a money judgment
against the debtor, section 2 provides that the creditor may not receive an amount greater than the consideration paid for
the obligation, with interest from the date on which the person acquired the right to obtain payment and reasonable costs.

Section 5.5 of this bill limits the amount of a judgment against a guarantor, surety or other obligor, other than
a mortgagor or grantor of a deed of trust, in an action commenced before a foreclosure sale or trustee's sale to
enforce the obligation to pay, satisfy or purchase all or part of an obligation secured by a mortgage or other
lien on real property. Under section 5.5, the amount of the judgment may not exceed the lesser of: (1) the
amount of the indebtedness minus the fair market value of the real property at the time of the commencement
of the action; or (2) if a foreclosure sale or a trustee's sale is completed before the date on which judgment is
entered, the amount of the indebtedness minus the amount for which the foreclosed property actually sold.

Section 6 of this bill provides that the amendatory provisions of: (1) sections 1-3 apply only prospectively to obligations
secured by a mortgage, deed of trust or other encumbrance upon real property on or after the effective date of this bill;
(2) sections 3.3 and 5.7 apply only to an action commenced after a foreclosure sale or sale in lieu of a foreclosure sale

that occurs on or after July 1, 2011; and (3) section 5.5 apply only to an action against a guarantor, surety or other obligor

commenced on or after the effective date of this bill. Under section 7 of this bill, the amendatory provisions of section 5

become effective upon passage and approval and thus apply to a deficiency judgment awarded on or after that effective date.

Section 6 of Assembly Bill No. 284 of this session requires the trustee under a deed of trust to be: (1) an attorney licensed in
this State; (2) a title insurer or title agent authorized to do business in this State; or (3) a person licensed as a trust company
or exempt from the requirement to be licensed as a trust company. Section 5.8 of this bill amends section 6 of Assembly
Bill No. 284 of this session: (1) to authorize any foreign or domestic entity which holds a current state business license to
be the trustee under a deed of trust; and (2) to specifically describe certain persons who are exempt from the requirement
to obtain a license as a trust company and who are authorized to be the trustee under a deed of trust. Sections 5.9 and
5.95 of this bill change the effective date of Assembly Bill No. 284 of this session from July 1, 2011, to October 1, 2011.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED
IN SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 40 of NRS is hereby amended by adding thereto the provisions‘set forth as sections 1.2 to 3.3, inclusive,
of this act.

Sec. 1.2.

As used in sections 1.2 to 3.3, inclusive, of this act, unless the context otherwise requires, the words and terms defined in
sections 1.4, 1.6 and 1.8 of this act have the meanings ascribed to them in those sections.

s
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Sec. 1.4.

“Foreclosure sale’” has the meaning ascribed to it in NRS 40.462.

Sec. 1.6.

“Mortgage or other lien” has the meaning ascribed to it in NRS 40.433,
Sec. 1.8.

“Sale in lieu of a foreclosure sale” means a sale of real property pursuant to an agreement between a person to whom an
obligation secured by a mortgage or other lien on real property is owed and the debtor of that obligation in which the sales
price of the real property is insufficient to pay the full outstanding balance of the obligation and the costs of the sale. The term
includes, without limitation, a deed in lieu of a foreclosure sale.

Sec. 2.
1. If a person to whom an obligation secured by a junior mortgage or lien on real property is owed:

(a) Files a civil action to obtain a money judgment against the debtor under that obligation after a foreclosure sale or a sale
in lieu of a foreclosure sale; and

(b) Such action is not barred by NRS 40.430,

in determining the amount owed by the debtor, the court shall not include the amount of any proceeds received by, or payable
to, the person pursuant to an insurance policy.to compensate the person for losses incurred with respect to the property or the
default on the obligation:

2. If:

(a) A person acquired the right to enforce an obligation secured by a junior mortgage or lien on real property from a person
who previously held that right;

(b) The person files a civil action to obtain a money judgment against the debtor after a foreclosure sale or a sale in lieu of
a foreclosure sale; and

(c) Such action is not barred by NRS 40.430,

the court shall not render judgment for more than the amount of the consideration paid for that right, plus interest from the date
on which the person acquired the right and reasonable costs.

3. As used in this section, “obligation secured by a junior mortgage or lien on real property” includes, without limitation, an
obligation which is not currently secured by a mortgage or lien on real property if the obligation:

(a) Is incurred by the debtor under an obligation which was secured by a mortgage or lien on real property; and
(b) Has the effect of reaffirming the obligation which was secured by a mortgage or lien on real property.
Sec. 3.

1. A personto whom an obligation secured by a junior mortgage or lien on real property is owed may not bring any action to
enforce that obligation after a foreclosure sale of the real property which secured that obligation or a sale in lieu of a foreclosure
sale ifs '
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(a) The person is a financial institution;

(b) The real property which secured the obligation is a single-family dwelling and the debtor or grantor was the owner of the
real property at the time of the foreclosure sale or sale in lieu of a foreclosure sale;

(c) The debtor or grantor used the amount of the obligation to purchase the real property;

(d) The debtor or grantor continuously occupied the real property as the debtor's or grantor's principal residence after securing
the obligation; and

(e) The debtor or grantor did not refinance the obligation after securing it.
2. As used in this section, “financial institution” has the meaning ascribed to it in NRS 363A.050.
Sec. 3.3.

A civil action not barred by NRS 40.430 or section 3 of this act by a person to whom an obligation secured by a junior mortgage
or lien on real property is owed to obtain a money judgment against the debtor after a foreclosure sale of the real property or
a sale in lieu of a foreclosure sale may only be commenced within 6 months after the date of the foreclosure sale or sale in
lieu of a foreclosure.

Sec. 4. (Deleted by amendment.)
Sec. 5. NRS 40.459 is hereby amended to read as follows:
<< NV ST 40.459 >>

1. After the hearing, the court shall award a money judgment against the debtor, guarantor or surety who is personally liable
for the debt. The court shall not render judgment for more than:

1— (2) The amount by which the amount of the indebtedness which was secured exceeds the fair market value of the property
sold at the time of the sale, with interest from the date of the sale; or

2= (b) The amount which is the difference between the amount for which the property was actually sold and the amount of the
indebtedness which was secured, with interest from the date of sale; ; or

(c) If the person seeking the judgment acquired the right to obtain the judgment from a person who previously held that right,
the amount by which the amount of the consideration paid for that right exceeds the fair market value of the property sold at
the time of sale or the amount for which the property was actually sold, whichever is greater, with interest from the date of
sale and reasonable costs,

whichever is the lesser amount.

2. For the purposes of this section, the “amount of the indebtedness” does not include any amount received by, or payable to,
the judgment creditor or beneficiary of the deed of trust pursuant to an insurance policy to compensate the judgment creditor
or beneficiary for any losses incurred with respect to the property or the default on the debt,

Sec. 5.5. NRS 40.495 is hereby amended to read as follows:
<< NV ST 40.495 >>

1. The provisions of NRS 40.475 and 40.485 may be waived by the guarantor, surety or other obligor only after default.

£
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2. Except as otherwise provided in subsection 4; 5, a guarantor, surety or other obligor, other than the mortgagor or grantor of
a deed of trust, may waive the provisions of NRS 40.430. If a guarantor, surety or other obligor waives the provisions of NRS
40.430, an action for the enforcement of that person's obligation to pay, satisfy or purchase all or part of an indebtedness or
obligation secured by a mortgage or lien upon real property may be maintained separately and independently from:

(a) An action on the debt;

(b) The exercise of any power of sale;

(c) Any action to foreclose or otherwise enforce a mortgage or lien and the indebtedness or obligations secured thereby; and
(d) Any other proceeding against a mortgagor or grantor of a deed of trust.

3. If the obligee maintains an action to foreclose or otherwise enforce a mortgage or lien and the indebtedness or obligations
secured thereby, the guarantor, surety or other obligor may assert any legal or equitable defenses provided pursuant to the
provisions of NRS 40.451 to 40.463, inclusive.

4. If, before a foreclosure sale of real property, the obligee commences an action against a guarantor, surety or other obligor,
other than the mortgagor or grantor of a deed of trust, to enforce an obligation to pay, satisfy or purchase all or part of an
indebtedness or obligation secured by a mortgage or lien upon the real property:

(a) The court must hold a hearing and take evidence presented by either party concerning the fair market value of the property as
of the date of the commencement of the action. Notice of such hearing must be served upon all defendants who have appeared
in the action and against whom a judgment is sought, or upon their attorneys of record, at least 15 days before the date set
for the hearing.

(b) After the hearing, if the court awards a money judgment against the debtor, guarantor or surety who is personally liable for
the debt, the court must not render judgment for more than:

(1) The amount by which the amount of the indebtedness exceeds the fair market value of the property as of the date of the
commencement of the action; or

(2) If a foreclosure sale is concluded before a judgment is entered, the amount that is the difference between the amount for
which the property was actually sold and the amount of the indebtedness which was secured,

whichever is the lesser amount.
5. The provisions of NRS 40.430 may not be waived by a guarantor, surety or other obligor if the mortgage or lien:
(a) Secures an indebtedness for which the principal balance of the obligation was never greater than $500,000;

(b) Secures an indebtedness to a seller of real property for which the obligation was originally extended to the seller for any
portion of the purchase price;

(c) Is secured by real property which is used primarily for the production of farm products as of the date the mortgage or lien
upon the real property is created; or

(d) Is secured by real property upon which:
(1) The owner maintains the owner's principal residence;
(2) There is not more than one residential structure; and

(3) Not more than four families reside.
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6. As used in this section, “foreclosure sale” has the meaning ascribed to it in NRS 40.462.
Sec. 5.7. NRS 11.190 is hereby amended to read as follows:
<< NV ST 11.190 >>

Except as otherwise provided in NRS 125B.050 and 217.007, and section 3.3 of this act, actions other than those for the recovery
of real property, unless further limited by specific statute, may only be commenced as follows:

1. Within 6 years:

(a) An action upon a judgment or decree of any court of the United States, or of any state or territory within the United States,
or the renewal thereof.

(b) An action upon a contract, obligation or liability founded upon an instrument in writing, except those mentioned in the
preceding sections of this chapter.

2. Within 4 years:

(a) An action on an open account for goods, wares and merchandise sold and delivered.

(b) An action for any article charged on an account in a store.

(c) An action upon a contract, obligation or liability not founded upon an instrument in writing,

(d) An action against a person alleged to have committed a deceptive trade practice in violation of NRS 598.0903 to 598.0999,
inclusive, but the cause of action shall be deemed to accrue when the aggrieved party discovers, or by the exercise of due
diligence should have discovered, the facts constituting the deceptive trade practice.

3. Within 3 years:
(a) An action upon a liability created by statute, other than a penalty or forfeiture.

(b) An action for waste or trespass of real property, but when the waste or trespass is committed by means of underground
works upon any mining claim, the cause of action shall be deemed to accrue upon the discovery by the aggrieved party of the
facts constituting the waste or trespass.

(c) An action for taking, detaining or injuring personal property, including actions for specific recovery thereof, but in all cases
where the subject of the action is a domestic animal usually included in the term “livestock,” which has a recorded mark or
brand upon it at the time of its loss, and which strays or is stolen from the true owner without the owner's fault, the statute does
not begin to run against an action for the recovery of the animal until the owner has actual knowledge of such facts as would
put a reasonable person upon inquiry as to the possession thereof by the defendant.

(d) Except as otherwise provided in NRS 112.230 and 166.170, an action for relief on the ground of fraud or mistake, but the
cause of action in such a case shall be deemed to accrue upon the discovery by the aggrieved party of the facts constituting
the fraud or mistake.

(e) An action pursuant to NRS 40.750 for damages sustained by a financial institution or other lender because of its reliance on
certain fraudulent conduct of a borrower, but the cause of action in such a case shall be deemed to accrue upon the discovery
by the financial institution or other lender of the facts constituting the concealment or false statement.

4. Within 2 years:
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(2) An action against a sheriff, coroner or constable upon liability incurred by acting in his or her official capacity and in virtue
of his or her office, or by the omission of an official duty, including the nonpayment of money collected upon an execution.

(b) An action upon a statute for a penalty or forfeiture, where the action is given to a person or the State, or both, except when
the statute imposing it prescribes a different limitation.

(c) An action for libel, slander, assault, battery, false imprisonment or seduction.
(d) An action against a sheriff or other officer for the escape of a prisoner arrested or imprisoned on civil process.

(e) Except as otherwise provided in NRS 11.215, an action to recover damages for injuries to a person or for the death of a person
caused by the wrongful act or neglect of another. The provisions of this paragraph relating to an action to recover damages for
injuries to a person apply only to causes of action which accrue after March 20, 1951.

(f) An action to recover damages under NRS 41.740.
5. Within 1 year:

(a) An action against an officer, or officer de facto to recover goods, wares, merchandise or other property seized by the officer
in his or her official capacity, as tax collector, or to recover the price or value of goods, wares, merchandise or other personal
property so seized, or for damages for the seizure, detention or sale of, or injury to, goods, wares, merchandise or other personal
property seized, or for damages done to any person or property in making the seizure.

{(b) An action against an officer, or officer de facto for money paid to the officer under protest, or seized by the officer in his or
her official capacity, as a collector of taxes, and which, it is claimed, ought to be refunded.

Sec. 5.8. Section 6 of Assembly Bill No. 284 of this session is hereby amended to read as follows:

Sec. 6. Chapter 107 of NRS is héreby amended by adding thereto a new section to read as follows:

1. The trustee under a deed of trust must be:

(a) An attorney licensed to practice law in this State;

(b) A title insurer or title-agent authorized to do business in this State pursuant to chapter 692A of NRS;
(c) A person licensed pursuant to chapter 669 of NRS;

(d) A domestic or foreign entity which holds a current state business license issued by the Secretary of State pursuant to chapter
76 of NRS;

(e) A person who does business under the laws of this State, the United States or another state relating to banks, savings banks,
savings and loan associations or thrift companies;

(f) A person who is appointed as a fiduciary pursuant to NRS 662.245;

(g) A person who acts as a registered agent for a domestic or foreign corporation, limited-liability company, limited partnership
or limited-liability partnership;

(h) A person who acts as a trustee of a trust holding real property for the primary purpose of facilitating any transaction with
respect to real estate if he or she is not regularly engaged in the business of acting as a trustee for such trusts;

(i) A person who engages in the business of a collection agency pursuant to chapter 649 of NRS; or
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() A person who engages in the business of an escrow agency, escrow agent or escrow officer pursuant to the provisions of
chapter 645A or 692A of NRS.

2. A trustee under a deed of trust must not be the beneficiary of the deed of trust for the purposes of exercising the power of
sale pursuant to NRS 107.080.

3, A trustee under a deed of trust must not:

(a) Lend its name or its corporate capacity to any person who is not qualified to be the trustee under a deed of trust pursuant
to subsection 1.

(b) Act-individually or in concert with any other person to circumvent the requirements of subsection 1.

4. A beneficiary of record may replace its trustee with another trustee. The appointment of a new trustee is not effective until
the substitution of trustee is recorded in the office of the recorder of the county in which the real property is located.

5. The trustee does not have a fiduciary obligation to the grantor or any other person having an interest in the property which
is subject to the deed of trust: The trustee shall act impartially and in good faith with respect to the deed of trust and shall act
in accordance with the laws of this State. A rebuttable presumption that a trustee has acted impartially and in good faith exists
if the trustee acts in compliance with the provisions of NRS 107.080. In performing acts required by NRS 107.080, the trustee
incurs no liability for any good faith error resulting from reliance on information provided by the beneficiary regarding the
nature and the amount of the default under the obligation secured by the deed of trust if the trustee corrects the good faith error
not later than 20 days after discovering the error.

6. If, in an action brought by a grantor, a person who holds title of record or a beneficiary in the district court in and for the
county in which the real property is located, the court finds that the trustee did not comply with this section, any other provision
of this chapter or any applicable provision of chapter 106 or 205 of NRS, the court must award to the grantor, the person who
holds title of record or the beneficiary:

(a) Damages of $5,000 or treble the amount of actual damages, whichever is greater;

(b) An injunction enjoining the exercise of the power of sale until the beneficiary, the successor in interest of the beneficiary
or the trustee complies with the requirements of subsections 2, 3 and 4; and

(c) Reasonable attorney's fees and costs,
unless the court finds good cause for a different award.
<< Note: NV ST 107.080 >>
Sec. 5.9. Section 14.5 of Assembly Bill No. 284 of this session is hereby amended to read as follows:
Sec. 14.5. The amendatory provisions of’,

1. Section 1 of this act apply only to an assignment of a moftgage of real property, or of a mortgage of personal property or
crops recorded before March 27, 1935, and any assignment of the beneficial interest under a deed of trust, which is made on
or after July October 1, 2011.

2. Section 2 of this act apply only to an instrument by which any mortgage or deed of trust of, lien upon or interest in real
property is subordinated or waived as to priority which is made on or after July October 1, 2011.
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3. Section 5 of this act apply only to an instrument encumbering a borrower's real property to secure future advances from a
lender within a mutually agreed maximum amount of principal, or an amendment to such an instrument, which is made on or
after July October 1,2011.

4. Section 9 of this act apply only to a notice of default and election to sell which is recorded pursuant to NRS 107.080, as
amended by section 9 of this act, on or after Fuly October 1, 2011.

Sec. 5.95. Section 15 of Assembly Bill No. 284 of this session is hereby amended to read as follows:
Sec. 15. This act becomes effective on Juby October 1, 2011.
Sec. 6. The amendatory provisions of:

1. Sections 1 to 3, inclusive, of this act apply only to an obligation secured by a mortgage, deed of trust or other encumbrance
upon real property on or after the effective date of this act.

2. Sections 3.3 and 5.7 of this act apply only to an action commenced after a foreclosure sale or sale in lieu of a foreclosure
sale that occurs on or after July 1, 2011.

3. Section 5.5 of this act apply only to an action against a guarantor, surety or other obligor commenced on or after the effective
date of this act.

Sec. 7. 1. This section and sections 1 to 3, inclusive, 5, 5.5 and 5.8 to 6, inclusive, of this act become effective upon

passage and approval.
2. Sections 3.3 and 5.7 of this act become effective on July 1, 2011.

Approved by the Governor June 10, 2011.

End of Document € 2012 Thomson Reuters, No elaim w original U.S. Government Works.
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STATEMENT OF INTENT CONCERNING AB 273
By: Assembly Majority Leader Marcus Conklin
January 5, 2012

Purpose of Statement

It has come to my attention that there is some disagreement on the Legislature’s intent
with respect to AB 273. AB 273 was one of a number of bills that the Legislature passed in 2011
to address and alleviate the economic hardships that continue to impact Nevada citizens and
businesses. I have issued this statement because it is critical that AB 273 be interpreted and
applied as we intended.

Background

AB 273 was introduced and enacted in response to uncertainties and practices that have
been discovered as a result of today’s recession. AB 273 was not intended to avoid future
economic difficulties. The purpose of AB 273 was to introduce legislation that would level the
playing field between banks (and other creditors) and the related borrowers and guarantors. In
the current environment, banks and creditors have multiple curative options where the loan is
secured by real property. The lender may foreclose, short sale the property, elect a deed in lieu,
modify, and collect from insurance policies. On the other hand, the borrower only has the hope
that the lender, will entertain settlement dialogue. AB 273 was meant to encourage those
conversations. Since the adoption of AB 273, I have learned that our legislative intent
concerning the amendatory provisions of certain sections of AB 273 has been called into
question. Namely, Section 5 of AB 273 (which was effective upon passage and approval and
clarifies the remedy of deficiency calculations in NRS 40.459) has been a central point of
discussion. It is my hope and intention that through this statement. I can help clarify the
Legislature’s intentions related to Section 5 of AB 273.

I am uniquely qualified to do so. I was the primary sponsor of AB 273. I was the only
legislator to testify and answer questions during the proceedings, and I coordinated meetings
with interested parties to develop each of the proposed amendments.
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Section 5 of AB 273 is Intended to be Prospective.

As AB 273 evolved through committee discussion, the effective dates were an area of
revision, After many variations, the final revision to the effective date was made on May 19,
2011, in the committee of the Senate Judiciary. In conversations with the Senate Judiciary
committee members and Legislative Counsel, we determined that to make Section 5 of AB 273
effective immediately (which was consistent with existing Nevada law embodied in NRS
40.451), Section 6 of the bill would need to be changed from the version passed by the
Assembly, which read:

“The amendatory provisions of this act apply only to an obligation
secured by a mortgage, deed of trust or other encumbrance upon
real property on or after the effective date of this act.”

I therefore introduced an amendment in committee to replace the above language with
language that made it clear that Section 5 was immediately effective on passage and approval.
Thus, it became clear from that amendment, from every other version of the bill, and from the
Legislative Counsel’s digest explaining the bill, that Section 5 of AB 273 would be immediately
effective upon passage and approval.

By making Section 5 of AB 273 immediately effective upon passage and approval, it was
the Legislature’s intent that the law apply upon its adoption. When AB 273 was passed and
approved into law on June 10, 2011, it was our understanding that the law would apply
prospectively to all pending cases in which a deficiency judgment had not yet been obtained. Put
differently, the law was not intended to reverse any existing deficiency judgments awarded
before June 10, 2011; it is only intended to apply to those cases that were pending or not yet filed
in which a deficiency judgment was sought and not yet awarded.

It is not now nor has it ever been the intent of AB 273 to reach back into contracts and
unwind previously negotiated rights. To the contrary, by adopting AB 273, it was our intent to
clarify the manner in which the remedy of a deficiency judgment may be calculated. Section 5 of
AB 273 simply confirms the formula by which the Courts determine the amount of the
deficiency. Taken together, Section 5 of AB 273 should be prospectively applied to all pending
cases in which a deficiency judgment had not yet been obtained at the time of its effective date.

Section 5 of AB 273 is Consistent With Existing Nevada Law.

It has always been Nevada law that when a creditor is seeking a deficiency judgment, the
creditor’s total maximum recovery is limited to the amount of consideration paid for the right to
seek that deficiency. NRS 40.459 confirms the existing statutory limitation on the amount of
monetary judgment by fixing the method and formulas for calculation of a deficiency from an
existing indebtedness.

The indebtedness for which there could be a deficiency is specifically defined in NRS
40.451. Pursuant to NRS 40.451, the maximum amount of indebtedness is limited to the amount
of consideration paid by the lien holder. The definition of indebtedness for NRS 40.451 is
specifically identified as a deficiency defense to be used when determining the maximum
potential recovery available to a creditor. By limiting the maximum amount of indebtedness to
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the amount of consideration paid by the lien holder, it has always been the law that deficiency
judgments are not meant to be profit centers. Because of what was transpiring in our economy
with the enforcement of deficiency judgments, it was best to clarify our existing statutes,
confirming the limits of a deficiency remedy.

In fact there was a competing bill moving through the State legislature that would have

- reversed the existing deficiency law. SB 402 was introduced addressing statutes unrelated to

deficiency defenses. Tucked within SB 402, however, was a proposed revision to NRS 40.451 to
expand the amount of indebtedness to include the amount of consideration paid by the current
lien holder or the “predecessor of the lien holder.” Because SB 402 directly conflicted with AB
273 and also conflicted with the existing law in the limitation of deficiencies, the proposed
revision to NRS 40.451 was removed by way of amendment; and, the bill was never enrolled and
passed into law.

The Scope and Application of AB 273.

When discussing a proposed bill in committee, it is impossible to discuss every single
potential variant or application of the bill. To that end, there are certainly topics that are
emphasized more than others, just as there are other sections within the bill that are emphasized
more than others. Nevertheless, there should be no doubt (and it is clear from the legislative
history and my talking points which I used to discuss AB 273) that the application of Section 5
of AB 273 was never limited to only collection agencies attempting to enforce a judgment.
Instead, the language in Section 5 of AB 273 was always designed to apply to any creditor who
obtained the right to seek a deficiency from someone else who previously held that right. Put
differently, Section 5 of AB 273 was intended to confirm the existing limitation of creditors’
maximum recovery to what they paid.

Moreover, while homeowners have been most affected by our current economic
recession, homeowners were not our sole focus. By making the revision to the limitation of the
amount of monetary judgment in NRS 40.459, it was intended to apply to any borrower and any

guarantor who had the right to assert those defenses. Neither the existing deficiency legislation -

nor AB 273 distinguishes between residential and commercial deficiency remedies.

Similarly, we were fully aware of the fact that many banks had failed resulting in loans
being acquired by the FDIC receivership and sold to third parties. We further understood that in
those transactions, the loan would be insured by the FDIC and would be sold at a discount to
third parties for enforcement. In making the amendatory provisions to NRS 40.459, it was fully
our intent to limit creditors to the amount of consideration they paid for the right to seek a
deficiency as well as to compel them to exhaust instruments of insurance when seeking
deficiency. The instruments of insurance were intended to address whatever indemnity or
coverage that a note purchaser may have whether through purchase mortgage insurance, loss
share agreement with the FDIC, or other agreement with the FDIC through a loan pool or
structured sale.
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The Purpose of AB 273.

AB 273 assures that lenders get no more than payment in full. Creditors, whether banks,
lenders, collection agencies, or other note purchasers, were using deficiency judgments as a
profit center for their business. For example, there are some note purchasers who have formed
entire business enterprises with the intent of profiting from deficiency judgments. Such a use of
deficiency judgments was never the intent. Creditors who advanced no money for the original
loan should be limited to what they paid for the opportunity to seek a deficiency judgment. This
clarification aims to protect Nevada’s methods for calculating a deficiency from being misused
as a profit center.

As a whole, AB 273 was intended to clarify and strengthen existing legal protections for
borrowers and guarantors. For example, Section 5.5 of AB 273 closed a loophole from prior
amendments, making sure that creditors always look to the secured collateral first and can no
longer run an end around of the deficiency protections. AB 273 clarified existing law by
expressly providing that the same judicial determination of the fair market value of the real
property is required if the lender proceeds against the guarantor regardless whether it is pre-or
post foreclosure. AB 273 was never intended to take away any existing protections; rather, the
goal was to clarify laws that needed clarification and close loopholes used to manipulate sources
of recovery.

Conclusion.

AB 273 reinforces the intent of existing Nevada law and public policy and aides
Nevada’s recovery in the current recession. If AB 273 is not enforced as we intended, our small
businesses and entrepreneurial class may disappear. We cannot permit the destruction of our
entrepreneurial class, they are the engine of our economy.

Thus, AB 273, particularly Section 5, was made to apply prospectively to all pending
cases in the judicial system in which a deficiency judgment had yet to be obtained at the time AB
273 took effect. It is not our intent to reach back and unwind all of the previously negotiated and
settled judgments. However, we were interested in, and did intend to, clarify and make the
calculation by which the Courts determine the amount of the deficiency in any pending suit
currently in the system on a prospective application in which a judgment has not been obtained
by a bank or a creditor consistent with the definition of indebtedness in NRS 40.451 which has
long been in effect. It is my sincere hope that with the passage of AB 273, our business owners
and entrepreneurs and, just as importantly, homeowners in our state will not fall victim to
unscrupulous creditors who manipulate sources of recovery and use deficiency judgments as a
profit center.
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Michael F. Lynch

Nevada Bar No. 8555 CLERK OF THE COURT
LEWIS AND ROCA LLP

3993 Howard Hughes Parkway, Suite 600

Las Vegas, Nevada 89169

Telephone: 702-474-2683

Facsimile: 702-216-6191

mlynch@lrlaw.com

Attorney for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For Case No.: 09-A-595321-C
The Registered Holders of ML-CFC Commercial | Dept No.: 20

Mortgage Trust 2007-7 Commercial Mortgage

Pass-Through Certificates Series 2007-7, by and REPLY IN SUPPORT OF MOTION FOR

tsh;é’;i{’ é‘ﬁﬂiﬁf Loan Services, Inc., as its PARTIAL SUMMARY JUDGMENT AND

’ REQUEST FOR DEFICIENCY HEARING

Plaintiff, PURSUANT TO NRS 40.457

VS.

Palmilla Development Co., Inc., a Nevada A

corporation; Hagai Rapaport, an individual; and Date of Hearing: May 30, 2012
Does I to X; and Roe Corporations X to XX, . .
Time of Hearing: 9:00 a.m.

Defendants.

1. Defendants Fail to Rebut Plaintiff’s Prima Facia Case for Summary Judgment.

Defendants do not contest the factual allegations raised in the motion for summary
judgment that allege all the necessary prima facia elements for breach of contract causes of action
against both Palmilla under the Promissory Note and against Rapaport under the Guaranty.

(a) Defendants Have Failed to Allege Facts Necessary to Defeat Summary Judgment

on Liability.

Summary judgment is appropriate because Defendants have failed to meet their burden of

demonstrating the existence of any material fact or competent evidence warranting the denial of
summary judgment in this case. Wood v. Safeway, Inc., 121 Nev. 724, 732, 121 P.3d 1026,

1031 (2005) (finding “[t]he nonmoving party ‘must, by affidavit or otherwise, set forth specific
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000961

facts demonstrating the existence of a genuine issue for trial or have summary judgment entered
against him.””) (citation omitted), Barmettler v. Reno Air, Inc., 114 Nev. 441, 447, 956 P.2d 1382,
1386 (1998) (finding “[a] party opposing summary judgment may not rely on the allegations of his
pleadings to raise a material issue of fact where the moving party supports his motion with
competent evidence.”) (citing Garvey v. Clark County, 91 Nev. 127, 130, 532 P.2d 269, 271
(1975)).

(b) Key Undisputed Facts.

None of the key facts alleged by Plaintiff in its Motion for Summary Judgment are
disputed by Defendants, who inexplicably claim “it is unnecessary, however, to address those
facts at this time.” See Opposition 4:6.

o Defendants do not contest that Palmilla borrowed $20.15 million, as evidenced by the
Promissory Note dated March 28, 2007, and secured by a Deed of Trust and an
Assignment of Rents. (Undisputed Facts ] 1—4).

o Defendants do not contest that by and through valid assignment, that Plaintiff holds all
beneficial interest under the note and guaranty and is thereby authorized and
empowered to bring this action. (Undisputed Facts 9 5—38).

o Defendants do not contest the real property securing the loan was sold by a court-
appointed receiver for $9.5 million. (Undisputed Fact § 10).

o Defendants do not contest that the amount realized from the receiver’ sale is
substantially less than the amount owing under the Loan. (Undisputed Fact § 11).

o Defendants do not contest that Rapaport personally guaranteed the loan, or that full
recourse provisions of the guaranty have been triggered. (Undisputed Facts 7 12—
13).

o Defendants do not contest that they are equally and unconditionally liable for the full

amount of the indebtedness. (Undisputed Fact  15).

603439.1

000961

000961



€96000

O o0 3 N U bW N -

0 3 N U1 R W= O O 0NN SN R W~ o

000962

(c) Only Legal Questions Remain.

Because Defendants chose to ignore the prima facia elements of Plaintiff’s breach of
contract causes of action, the only remaining issues are questions of law, which are ripe for
summary judgment.

2. Nevada Law Does Not Require a Mortgage Holder to Foreclose as a Condition

Precedent to Recovery of Qutstanding Indebtedness.

It is undisputed that the indebtedness owed by Defendants greatly exceeds the proceeds
from the sale by receiver of the real property securing the loan. (Undisputed Fact § 11).
Defendants instead rely on the incorrect and unsupportable proposition that Plaintiff is barred from
any judgment on the remaining indebtedness because it did not foreclose. Despite the fact that
there is nothing left to foreclose upon, and aside from Defendants’ arguments relating to changes
to Nevada’s anti-deficiency laws (which Defendants admit do not apply to the facts of this case'),
Defendants arguments, in sum, are (A) that the 6-month statute of limitations applicable to
deficiencies after foreclosure is equally applicable to remaining amounts owing after sales out of
receivership and (B) that in the absence of a foreclosure, no judgment can be entered because the
Court has no way of measuring the fair market value of the property. Defendants are wrong on
both counts.

(a) There is No Applicable 6-Month Statute of Limitations to First Mortgage Holders

for Deficiencies After a Sale by Receiver.

Defendants assert that a “deficiency’ action must be filed within 6 months of a

Jforeclosure, and then make the inexplicable leap of logic to conclude that a claim for money

! See Opposition at 4:20—26 (“...it is important to emphasize that neither the

aforementioned statute of limitations argument or the failure to conduct a foreclosure sale

argument is in any way affected by AB 273. That is, even if AB 273 had never come into

existence, nothing would have changed regarding the Defendants' two aforementioned

grgfumen‘;s concerning the statute of limitations defense and the lack of a foreclosure sale
efense”).

2 Defendants, without explicitly saying so, seem to be unduly focused upon a very narrow
and strict definition of the term “deficiency” as being limited to the amount remaining on a
secured note after a foreclosure. However, whether the amount owed by Defendants 1s
characterized as a “deficiency” or as “indebtedness”, Defendants can point to nothing to
support its argument that a foreclosure is a prerequisite to recovery on these facts where
the property was sold by a court-appointed receiver.
-3-

603439.1

000962

000962



€96000

O 00 1 N W R W N

NN N N NN NN N e e e e e ek ek e e
00 N1 N W R W N = D D0 N R W= O

000963

damages must also be filed within 6 months of a sale by receiver. Defendants offer nothing to
support their wishful argument — an argument that if accepted would create an extraordinarily
harsh? result for Plaintiff and an incredible windfall for themselves, but they also seek to do so on
nothing more than the assertion itself. The 6-month statute of limitations relied upon by
Defendants makes no reference to other types of realization methods for collateral. See NRS
40.455.* The very statute proffered by Defendants lends no support to Defendants self-serving
interpretation.

Additionally, the recent changes to NRS 40 include a brand new section that creates a 6-

month statute of limitations to deficiency actions after a foreclosure or sale in lieu of foreclosure

by lenders. See NRS 40.4639° (added by AB 273). Tellingly, the newly-added statute limits this

new provision to lenders who hold a junior mortgage. Id. If Defendants were correct in their

application of the 6-month statute of limitation to non-foreclosure cases, this entire new section is
surplusage in that it would unnecessarily limit a junior mortgage holder’s deficiency action to be
filed within 6 months of a sale in lieu of a foreclosure. As Defendants insist, their conjured 6-
month statute of limitations arguments are equally applicable to the law as it existed prior to the

changes in AB 273.° Nevertheless, the Nevada legislature specifically included in AB 273 the

3 See e.g., Steketee v. Lintz, Williams & Rothberg, 38 Cal.3d 46, 56-57, 694 P.2d 1153, 115, 210
Cal.Rptr. 781, 786 (1985) (recognizing the well established principal that “[s]tatutorily imposed
limitations on actions are technical defenses which should be strictly construed to avoid the
forfeiture of a plaintiff's rights. Such limitations are obstacles to just claims and the courts may not
indulge in a strained construction to apply these statutes to the facts of a particular case.”)
(citations omitted).

4 Providing “[e]xcept as otherwise provided in subsection 3, upon application of the judgment
creditor or the beneficiary of the deed of trust within 6 months afier the date of the foreclosure
sale or the trustee’s sale held pursuant to NRS 107.080, respectively, and after the required
hearing, the court shall award a deficiency judgment to the judgment creditor or the beneficiary of
the deed of trust if it appears from the sheriff’s return or the recital of consideration in the trustee’s
deed that there is a deficiency of the proceeds of the sale and a balance remaining due to the
judgment creditor or the beneficiary of the deed of trust, respectively.” (emphasis added).

> NRS 40.4639 Period of limitation on commencement of civil action. A civil action not barred
by NRS 40.430 or 40.4638 by a person to whom an obligation secured by a junior mortgage or
lien on real property is owed to obtain a money judgment against the debtor after a foreclosure
sale of the real property or a sale in lieu of a foreclosure sale may only be commenced within 6
months after the date of the foreclosure sale or sale in lieu of a foreclosure.

6 See Opposition at 4:20—26 (“...it is important to emphasize that neither the aforementioned

statute of limitations argument or the failure to conduct a foreclosure sale argument is in any way

affected by AB 273. That is, even if AB 273 had never come into existence, nothing would have
-4 -
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additional provision relating only to junior mortgage holders making the 6-month statute of
limitations applicable to actions after a foreclosure or a sale in lieu of a foreclosure.

There would have been no reason whatever to add this provision if, as Defendants claim,
there is a 6-month statute of limitations already in existence for all lenders with a loan secured by
a mortgage for foreclosure sales and for other types of collateral realizations. Presumably, the
Nevada legislature drafted NRS 40.4639 to have some effect — under Defendants’ interpretation of
the law, however, it would have no effect whatsoever. Moreover, when recently enacting very
specific legislation dealing with realization of collateral by means other than by foreclosure, the
Nevada legislature saw fit to only apply this 6-month statute of limitations to junior mortgage
holders, and not to first mortgage holders. There is no dispute here that Plaintiff was the first
mortgage holder, and so even after the changes, the recently added 6-month statute of limitations
relating to junior mortgage holders for sales in lieu of foreclosure still cannot not apply to the facts
at bar.

If the Nevada legislature had intended to limit actions after sales by receivers or sales in
lieu of foreclosures to 6-months from the time of the sale, it would have done so, as it did in NRS
40.4638 relating to junior mortgage holders.

(b) Defendants’ Straw Man Argument Concerning Claimed Difficulty with a Date of

Value Does not Excuse Defendants’ Liability.

Defendants insist that no liability can exist because, they allege, there is no easy way of
establishing the fair market value to offset the indebtedness. However, the fact the date of value
relevant to a deficiency action after a foreclosure is the date of the foreclosure, does not under any
reasonable stretch of the imagination prevent a judgment in the absence of a foreclosure.
Moreover, this issue of establishing the fair market value of the property is not before the Court;

the issue can be addressed at the prove-up hearing.

changed regarding the Defendants' two aforementioned arguments concerning the statute of
limitations defense and the lack of a foreclosure sale defense™).

-5-
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The most obvious date of value is the date the property was sold by the receiver.” In any
event, even if it were a difficult question to establish the date of value, which Plaintiff believes is
not a difficult question at all; Courts deal with difficult questions all the time. There is no reason
why an alleged difficult question should preclude recovery on a valid claim, or that Defendants
should receive an extraordinary windfall for such a reason.

3. The Consideration Paid for the Note by Plaintiff is Irrelevant.

The motion for partial summary judgment pending before this Court does not seek entry of
a money judgment at this time. It merely requests a finding of liability, and further requests a
prove up hearing on the amount owing.® The Court does not have to determine the fair market
value of the real property in order to find liability. Moreover, the amount of consideration
Plaintiff paid for the note is irrelevant because it is undisputed that the promissory note was
entered into in 2007. For the reasons stated in more detail in the Motion, the changes promulgated
by AB 273 do not apply retroactively to loans in existence prior to June 10, 2011.
4. The Definition of “Indebtedness” Found in NRS 40.451 Includes All Amounts Owning

Under the Loan.

The changes promulgated by AB 273 do purport to limit the amount of a deficiency for
certain assigned mortgages. However, as Defendants admit, the changes in AB 273 do not apply
to the issues in dispute here. In addition, nothing in NRS 40.451 limits the “indebtedness” to the
amount paid by the lienholder. If it did, to a very large extent, the legislature wasted its time in
enacting AB 273. Rather, NRS 40.451 merely limits the amount of the /ien. Defendants attempt

to replace the word lien with the word indebtedness:

7 Another possible date of value is the date the action was commenced. See, e.g., NRS 40.495(4)
(providing that “[i]f, before a foreclosure sale of real property, the obligee commences an action
against a guarantor, surety or other obligor, other than the mortgagor or grantor of a deed of trust,
to enforce an obligation to pay, satisfy or purchase all or part of an indebtedness or obligation
secured by a mortgage or lien upon the real property:

(a) The court must hold a hearing and take evidence presented by either party concerning the
fair market value of the property as of the date of the commencement of the action”).

1t may well be that the prove up hearing should not be based upon NRS 40.457, but under NRS

40.495(4) instead, which provides that when occurring prior to a foreclosure, “[t]he court must

hold a hearing and take evidence presented by either party concerning the fair market value of the

property as of the date of the commencement of the action.” In any event, the goal should be to

determine the amount rightfully owning to Plaintiff by Defendants.
-6-
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NRS 40.451 “Indebtedness” defined. As used in NRS 40.451 to
40.463, inclusive, “indebtedness” means the principal balance of the
obligation secured by a mortgage or other lien on real property,
together with all interest accrued and unpaid prior to the time of
foreclosure sale, all costs and fees of such a sale, all advances made
with respect to the property by the beneficiary, and all other
amounts secured by the mortgage or other lien on the real property
in favor of the person seeking the deficiency judgment. Such
amount constituting a lien is limited to the amount of the
consideration paid by the lienholder.

NRS 40.459 (emphasis added). Under this statute, the indebtedness includes (a) the principal
balance, (b) all interest accrued and unpaid, (¢) all costs and fees, (d) all advances, and (e) all other
amounts secured by the mortgage. Id. The amount of the /ien is thereby limited to the amount
paid, but no where does it state that the indebtedness is limited. See id. The most reasonable
interpretation of this language is that the legislature intended to limit the amount of an assignee’s
security interest to the amount it paid for the note (i.e., an assignee’s security interest cannot
exceed the amount the assignee paid). Any indebtedness that exceeds the amount of the lien is
thereby unsecured debt. The language of this statue simply does not support the broad application
suggested by Defendants.

S. Legislative History Always Occurs, By Definition, Prior to the Enactment of a

Statute.

Defendants complain that the official legislative history cited by Plaintiff occurred prior to
enactment of AB 273. However, in order to be legislative history at all, it must by definition have
occurred prior to enactment. It seems beyond argument that legislative history is properly given
considerable weight in interpreting ambiguous statutes. See State, Div. of Insurance v. State
Farm, 116 Nev. 290, 294, 995 P.2d 482, 485 (2000) (finding when a statute is ambiguous or lacks
plain meaning, “a court should consult other sources such as legislative history, legislative intent
and analogous statutory provisions”™).

(a) Subsequent Comments on Prior Legislative Actions is Inappropriate.

Defendants’ reliance upon the after-the-fact statements posted on the internet by
Assemblyman Marcus Conklin as to AB 273 is misplaced. Even if Assemblyman Conklin’s
comments were endorsed by or were promulgated by a now-sitting legislature itself, which they
are not, subsequent comments, or indeed even official legislative commentary after the fact,

-7 -

603439.1

000966

000966



196000

O 0 N N W ks W N

NN NN N N N N N e e e e e et e e e
0w NN N R W= O YN YN Nl WD = O

000967

constitute a highly hazardous basis for determining what was previously intended. The Nevada
Supreme Court has found such after-the-fact commentary, even occurring during a formal

legislative session, is improper and should be given little or no consideration:

Declarations of intent by a subsequent Legislature, especially those
occurring after commencement of this litigation, are “entitled to
little if any weight.” Teamsters v. United States, 431 U.S. 324, 354
n. 39, 97 S.Ct. 1843, 52 L.Ed.2d 396 (1977). We are concerned here
about the intent of the Legislature that amended NRS 533.370 in
2003, not the intent of a previous or subsequent Legislature. See id.

Great Basin Water Network v. State Eng'r., _Nev. _ ,234P.3d 912, 918 (2010). Assemblyman
Conklin’s after-the-fact commentary should therefore not be considered.
6. Conclusion.

Defendants’ argument that Plaintiff somehow lost all rights to a money judgment under
some hyper-punitive theory that all indebtedness on a mortgage is wiped out unless the lender
forecloses is wholly unsupported by Nevada law. Defendants’ arguments concerning the
applicability of the 6-month statute of limitations after a foreclosure to sales out of receivership
are similarly without basis, authority, or support. Defendants admit that AB 273 does not apply to
these facts, but even if it did, this Court should recognize that AB 273’s changes apply only
prospectively. Finally, it is not necessary at this time to establish the market value of the property
to Plaintiff’s monetary judgment at this time, as the motion before the Court concerns liability
only.

Plaintiff therefore requests the Court enter summary judgment against Defendants, finding
they are liable for the remaining indebtedness. Plaintiff finally requests that the Court schedule a

prove up hearing to establish the amount of Plaintiff’s damages.

DATED May _ &3 ,2012.
LEWIS AND RQCA W

Michael F. Lynch J

Nevada Bar No. 8555
mlynch@lrlaw.com

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169

(702) 474-2683

(702) 216-6191 (fax)

Attorneys for Plaintiff
-8 -
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CERTIFICATE OF SERVICE

[ hereby certify that service of the foregoing document was made this day by depositing a

copy for mailing, first class mail, postage prepaid, at Las Vegas, Nevada, to the following:

Brent Larsen, Esq.

DEANER, DEANER, SCANN, MALAN & LARSEN
720 S. Fourth Street, #300

Las Vegas, NV 89101

And by email to blarsen@deanerlaw.com
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BRENT LARSEN, ESQ.

Nevada Bar No. 001184

DEANER, MALAN, LARSEN & CIULLA
720 S. Fourth Street, #300

Las Vegas, Nevada 89101

(702) 382-6911

Attorney for Defendant

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee
for The Registered Holders of ML-CFC Case No.:  09-A-595321-C
Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through Dept. No.: XX
Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special
Servicer,
Hearing Date: 05/30/2012
Plaintiff, Hearing Time: 9:00 a.m.

V.
Palmilla Development Co., Inc., a Nevada
corporation, Hagai Re)igaport, an
individual; Does I to X; and Roe
Corporations X to XX,

Defendants.

DEFENDANTS’ SUPPLEMENTAL OPPOSITION TO PLAINTIFE’S
MOTION FOR PARTIAL SUMMARY JUDGMENT

COME NOW the Defendants, PALMILLA DEVELOPMENT CO., INC. and HAGAI
RAPAPORT, by and through their attorney, BRENT LARSEN, ESQ. of the law firm of
DEANER, MALAN, LARSEN & CIULLA, and hereby submits this Supplemental

Opposition to the Plaintiff’s Motion for Partial Summary Judgment.

The Plaintiff’s Reply in support of its Motion for Summary Judgment alleges certain
facts as “undisputed facts” when there are genuine disputes as to such alleged facts. For
instance, Plaintiff claims that “Defendants do not contest that by and through valid
assignment, that Plaintiff holds all beneficial interest under the note and guaranty and is

thereby authorized and empowered to bring this action.” The Defendants’ Opposition shows
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that is one of the issues that is in contest because the Defendants specifically have
outstanding discovery requests to the Plaintiff, which demand proof that the Plaintiff actually
owns the note that is the subject of this action and any documents to show a valid
assignment. See Exh. B to Defendants’ Opposition filed on May 16, 2012 and the
Defendants’ First Request for Production of Documents, particularly Request Nos. 1-3.
Moreover, the documents attached to the Plaintiffs” Motion or their Complaint do not show
any assignment of the guaranty itself, as distinguished from an assignment of the deed of
trust, Further, the assignment that the Defendant relies on for the deed of trust, which is Exh.
4 to the Plaintiff’s Motion for Summary Judgment, does not prove that there was an
assignment of any obligation that is the subject of this lawsuit. What is represented in the
document the Plaintiff relies on is an assignment of an obligation that is owed by “York
Nevada Management, LL.C,” rather than any obligation owed by any of the Defendants in
this action.

Defendants also take issue with the Plaintiff’s wrongful claim that “Defendants do not
contest the amount realized from the receiver sale is substantially less than the amount due
and owing under the loan.” Again, the discovery requests directed at the Plaintiff attempt to
ascertain the amount due and owing under the loan. To determine that amount, it is
necessary to receive the documents showing the amount that the Plaintiff paid for the loan to
determine the “amount of indebtedness™ as prescribed by Nevada statutes. Therefore, the
Defendants also further contest the Plaintiff’s allegation that the Defendants are “equally and
unconditionally liable for the full amount of the indebtedness,” because the Defendants don’t
know what the “amount of the indebtedness” is, and because the Defendants also don’t know
how much credit the Plaintiff has given for the Defendants’ loan payments (of over
$200,000 per month) that the Plaintiff received while the property was in bankruptcy, it is
impossible to reach the conclusion that the Plaintiff is asserting. In any event, the Court
needs to make a ruling on what is the definition of “indebtedness” before the parties can
realistically go any further.

The Plaintiff’s reply brief also submits a patently inconsistent argument by first

-

000971

000971



¢.6000
DEANER, MALAN, LARSEN & CIULLA

720 South Fourth Street, Suite 300

Las Vegas, Nevada 89101
Telephone (702) 382-6911Facsimile (702) 366-0854

O 0 N1 O L AW N

M N N NN NN NN ek e e e e e e
o ~ N W B W N = O O NN B W N = O

000972

arguing that AB 273’s definition of “indebtedness” as set forth in § 5.5 of that legislation,
should not have any application to this case, but then the Plaintiff goes on to state that other
sections of AB 273, such as § 3.3, could have application to this case. The comments from
the Legislative Counsel’s Digest make it clear which sections of AB 273 apply only
prospectively, while other sections, such as § 5.5 (the legislation that clarifies the definition
of “indebtedness” in terms of seeking the amount of a deficiency judgment), is the only
section of AB 273 that was intended to apply to cases presently pending at the time the
amendment was enacted, but before a judgment has actually been entered.

Upon rereading the Defendants’ Opposition to Plaintiff’s Motion for Summary
Judgment, a clearer statement needs to be made that Defendants contend that § 5.5 of AB
273, which further expounds upon the definition of indebtedness in NRS 40.459, is the only
part of AB 273 that would have any application to this case.

Accordingly, Plaintiff’s Motion for Summary Judgment should be denied until the
foregoing discovery is complete and the parties have a clear definition from either the
Supreme Court or this Court as to what is the definition of indebtedness from AB 273 that
should be applied to this case. The Defendants also expects to file its own Motion for
Summary Judgment this week, which will show, as a matter of law, that the Defendants are
the parties who are entitled to summary judgment because: (1) the Plaintiff’s Complaint was
not timely filed to meet the 6-month statute of limitations as set forth in NRS 40.455; (2) the
Plaintiff failed to comply with NRS 107.081 which requires specific notification to
guarantors; (3) Plaintiff failed to comply with the public notice and auction requirements in
/17
/11
/11
111
/11
/17
/11
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NRS 107.080 and 081 and/or NRS 21.130 and 150 which notice requirements for foreclosure
sales are necessary prerequisites for making a deficiency claim.

G
DATED this Zé/cfay of May, 2012.
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Respectfully submitted,
DEANER, MALAN, LARSEN & CIULLA

Nevada Bar No. 001184
720 South Fourth St., #300
Las Vegas, Nevada 89101
Attorney for Defendants
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am an employee of DEANER, MALAN, LARSEN &
CIULLA; that on the _Z__ifﬁday of May, 2012, I served a copy of the above and foregoing
DEFENDANTS’ SUPPLEMENTAL OPPOSITION TO PLAINTIFEF’S MOTION FOR
PARTIAL SUMMARY JUDGMENT by electronic service and in a sealed envelope, postage

prepaid, by depositing same in the United States mail, addressed to the following:

Michael F. Lynch, Esq.

Lewis and Roca LLP

3993 Howard Hughes Pkwy., Ste. 600
Las Vegas, Nevada 89169 5996
Email: mlynch@]rlaw.com
Attorneys for Plaintiff

loyee of Deaner, Malan Larsen
“ulla
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

US BANK NATIONAL ASSOCIATION,
CASE NO. A595321

Plaintiff(s), DEPT. NO. XX
VS.

PALMILLA DEVELOPMENT
COMPANY INC. ET AL,

Nt N et et et Nt N e N et et

Defendant(s).

BEFORE THE HONORABLE JEROME T. TAO, DISTRICT COURT JUDGE

WEDNESDAY, MAY 30, 2012

RECORDER’S TRANSCRIPT OF
PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT AND REQUEST
FOR DEFICIENCY HEARING

APPEARANCES:
For the Plaintiff: MICHAEL F. LYNCH, ESQ.

For the Defendants: BRENT AUSTIN LARSEN, ESQ.

RECORDED BY: SARA RICHARDSON, COURT RECORDER
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LAS VEGAS, NEVADA, WEDNESDAY, MAY 30, 2012, 9:09 A M.
THE COURT: Page six, U.S. Bank National versus Palmilla Development

Company, A595321. Allright. This is on for a motion for partial summary judgment
and request for deficiency hearing. Can everybody state their appearances for the
record?

MR. LYNCH: Good morning, Your Honor, Michael Lynch on behalf of
movant, plaintiff.

MR. LARSEN: Brent Larsen on behalf of the defendants.

THE COURT: Okay. Basically, this is a, it's a loan that was unpaid, and the
basis of the motion for summary -- partial summary judgment is basically they seek,
they allege that the facts relating to the origin of the loan what -- the default and
what is owed are undisputed, and therefore, they're entitled to at least partial
judgment as a matter of law. The opposition that has been filed, and I'll also note,
there's some additional briefing, which appears to be the subject of some additional
briefing in this case, is a little bit, and Mr. Larsen, I'm kind of addressing this to you,
it's a little bit odd because you're kind of saying that, well, they're not entitled to
judgment because of this other issues regarding the statute of limitations which is
going to be the subject to another brief, and therefore, you're saying that judgment is
not appropriate at this time, which is -- well, in the reply, as Mr. Lynch notes, that's,
technically speaking, kind of a non-response because you're not saying there are
issues, you're actually saying, well, it's a little premature, | have another motion
coming which apparently hasn't been filed yet and please wait until, essentially I'm
paraphrasing, but please wait until you see the other brief.

And then you have this supplemental opposition and then a motion to

strike the supplemental opposition or for leave to file a response to the surreply. So
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it's a little bit complicated now. Allright. So, Mr. Larsen, this other motion that
you're talking about which is going to apparently raise some of these other issues
including the statute-of-limitations issue and whatnot, has that been filed? Or it's
just something you're working on and it's going to be filed?

MR. LARSEN: Well, ever since they -- we've been collecting research on that
motion for some time.

THE COURT: Okay.

MR. LARSEN: Ever since they filed their motion, we've been preparing a
draft. This, I've got a 26-page draft, I've been in Washington for a week in the last
three weeks, been in depositions most everyday that | haven't been in Washington.
| expect to have that filed this week. But what we pointed out is this case was
barred from the moment that the amended complaint for deficiency was filed.

THE COURT: Well, why didn't you just do it, | mean, it would have been a
little bit easier and tighter and if you had just done it as a countermotion.

MR. LARSEN: Because | haven't had the time. |'ve got a 26-page brief here
that I'm thinking of a letter that President Lincoln wrote where he said, | apologize for
the length of this letter, but | didn't have time to write a shorter one. And it's going to
take time to pare this done. And there's more to it than just the statute of limitations.
The fact that they chose to do a private receivership sale, rather than a public
auction through a foreclosure sale --

THE COURT: Right, no, | understand. You're saying that --

MR. LARSEN: -- and that -- that requires setting up that argument, and that
argument dovetails with the statute-of-limitations argument. But we've shown on its
face, we have a six-month statute of limitations for a deficiency claim, this is a suit

for a deficiency claim, and they filed it eight months after the sale. So we think that
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on its face we have a clear complete defense that the debt is discharged by the
failure to timely file a claim for a deficiency. And, like | said, we've got a brief
supported by ample case law on all of these issues that we've raised.

And in addition to that, we do dispute, you say there's no dispute as to
what is owed --

THE COURT: Well, | didn't say there's no -- that's their position.

MR. LARSEN: Right.

THE COURT: They're saying that everything that relates to original loan -- the
note, the loan, the amount, the default are basically straightforward and undisputed.

MR. LARSEN: But we also have attached outstanding discovery requests
that go to the issue as to whether they even own this obligation, we've asked them
to produce the original note, the assignment that they have says that it's to York
Management Company, or from -- obligation owed by York Management. Mr. Lynch
has handed me a document today that he thinks clarifies that, | would need time to
do that, but even looking at that document, there's no assignment of the guarantee
itself.

THE COURT: Well, | mean, obviously, if any document that he handed you
today, | have no idea what you're talking about. | haven't seen it, but, all right.

Mr. Lynch, let me ask you this, | mean, they have raised this issue of
the note, and in your reply you -- you sort of focus on the fact that, well, they haven't
raised any general issues of material fact, but as the moving party, you have an
initial burden of showing at least a prima facie case that you're entitled to judgment
as a matter of law, and in every loan case, as I'm sure you know because | know
you do a lot of these, you know, do you have the note, whether you have it is, sort of

a predicate issue. | know it's all over the papers, it's like a reflex response, hey, |
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don't think you have the note. But that's at least part of your burden before the
burden shifts to them to them to show that there's a dispute of material facts.

So they're saying that -- | don’t know if you have the note or not, but
they're saying they don’t know if you have the note because we haven't even had
discovery yet, and you haven't produced a note, and we don’'t where the note is, but
at the very least, whether you have the note is part of your prima facie burden.

So what's your response to that?

MR. LYNCH: Well, is Your Honor talking about the wet ink note?

THE COURT: I'm sorry?

MR. LYNCH: Are you talking about the wet ink note? Or are you talking
about just possession and the right to enforce it?

THE COURT: Well, all of the, I'm not exactly sure, | guess this is my
guestion, some of the facts here, | mean, he mentions the name York, and | saw
that, I'm not exactly sure how that plays with all the other parties. So | guess what
I'm asking for, do you -- to sort of phrase it more broadly is, do you have all the
predicate documents that are necessary to show that you actually have standing to
foreclose on -- bring this action and foreclose on the unpaid debt?

MR. LYNCH: | can't answer that exactly directly. But the exhibit that we
attached, the assignment of assignment -- the assignment of deed of trust and the
assighment of assignment of rents, the exhibit itself is a three-page document,
apparently you had this -- the wrong second page, this is why surreplys are not
allowed because not in -- it wasn't until yesterday that Mr. Larsen brought this
argument to my attention.

THE COURT: Right.

MR. LYNCH: Yesterday | asked our runners, unaffiliated with Lewis and
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Roca, to go down to the -- to the Clark County Recorder's Office and pull the
document.

THE COURT: Oh, | don't -- | don’t have that document.

MR. LYNCH: | pulled the document, here is the document, | gave a copy to
Mr. Larsen. It references Palmilla.

THE COURT: Okay.

MR. LYNCH: So the document that's on record with the Clark County
Recorder's Office is correct. The document | attached has an incorrect inclusion.
York Management is another loan that was handled.

THE COURT: Okay. | was wondering about that. But the document you
have right now, | don't -- | don't think | have a copy of that.

MR. LYNCH: No, you don't, Your Honor. We just, like | said, we just got
notice of this yesterday. The argument wasn't raised before yesterday. And that's
why surreplys are so difficult for Your Honor and also for moving counsel.

THE COURT: Right.

MR. LYNCH: I'm happy to give this to you. But to the extent Your Honor is
concerned about this, we would ask for a leave to file a response to the surreply.

THE COURT: Well, honestly, | was because they raised an issue that at least
appears, you know, based on the document that you say apparently was the wrong
document, appeared to have some facial merit to it, which is, you know, who was
York and what's the relation here, and --

MR. LYNCH: Correct.

THE COURT: -- and so based on what | had here, it was -- it was kind of an
issue. But you're saying that that was a mistake and you want to, | guess, submit

the new paperwork so | can at least look at it is what you're asking for, right?
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MR. LYNCH: If Your Honor -- if Your Honor is interested considering the
surreply, which | think should be stricken because it was late-filed and it's not
allowed, there was no motion for leave to file a surreply, we'll point out that
defendants had an extra, about a week to file their opposition, gonna file, gonna file,
gonna file is not the same as having filed.

THE COURT: No, | understand. You know, | can't, you know, technically
deny a motion because hypothetically some -- there's a motion coming down the
pipe. But, | mean, at least in their opposition, they reference a couple of the
arguments that they're going to make although they're not fully flushed out. | mean,
if there's a legitimate statute of limitations issue here and they're not actually entitled
judgment as a matter of law, | mean, that's on issue, right?

MR. LYNCH: Let's address the statute of limitations argument because the
only arguments that are before -- that have been briefed in the opposition,
essentially there's two, there's one that says, well, you didn't foreclose, therefore,
there is no deficiency. And | suppose to the extent you define deficiency as the
amount remaining after a foreclosure --

THE COURT: Uh-huh.

MR. LYNCH: --if that's the definition of deficiency, well, without a foreclosure
you technically don't have a deficiency because --

THE COURT: Right.

MR. LYNCH: However, there is -- there is an outstanding principal balance
on the loan. That has not been contested. We're not stating the amount of the loan
is $13 million. It's approximately what | believe it is, that's not also -- that's also not
before the Court. What's not contested is the fact that there's a -- there's an

outstanding balance owed. The sale of the receivership is being challenged as a --
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as a -- essentially, defendants want you to, the Court to say unless you foreclose,
any amount left over is wiped away. That may be the law in California, that's not the
law here in Nevada. There has been no case, no statute, no nothing provided by
defendants to suggest that without a foreclosure, the bank is not entitled to recover
the amount remaining on the loan. But whether you call that a deficiency action or
an action on a note or whatever you want to call it, it's not wiped away because you
failed to foreclose.

THE COURT: Well, let me ask you this, procedurally then, where we stand is
this, you know, as | noted, their opposition is, look, we've got these other -- this other|
brief coming and he's been out of town, he hasn't had a chance to brief it and fully
brief this, which is going to -- which they say will raise other issues. You have this
new document that you just got yesterday.

MR. LYNCH: Correct.

THE COURT: Which | haven't seen yet, and you're saying that, well, that kind
of clarifies what | at least coming in here thought was a potential factual issue in
here. So procedurally where does that leave us? Because as of right now, you
know, all | have is what | have. And you're saying that, well, one of the documents
needs to be at least amended or substituted or whatever you want to call it. You're
saying that there's other arguments to be briefed.

So, procedurally, what do you both want to do? Because it sounds like
at the very least, both of you want to submit supplemental briefing. At the very least
you want to submit to me that new document which | haven't seen, right, which
clarifies what | indicated | thought was a possible factual dispute? So, what do you
want to do with this new documentation?

MR. LYNCH: Well, we filed the motion in April, you know, we heard this
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argument yesterday, I've got the document that shows the record is correct. I'm not
sure why exactly we're doing supplemental briefing. | understand the Court's
reluctance, but --

THE COURT: Well, | mean, normally, | mean, normally, yeah, you're right,
technically speaking, normally supplemental briefing is improper except that when |
looked at the documents, you know, | -- you know, | guess here's the thing, okay,
summary judgment disposes at least of most of the case, and I'm a little bit hesitant
to do that even though the supplemental briefing is improper if there is a potential
issue out there that hasn't been cleared up.

MR. LYNCH: | understand.

THE COURT: | mean, yeah, granted they did, but they violated the rules, but,
you know, let's talk about the merits here.

MR. LYNCH: | understand.

THE COURT: And what you're saying is there was at least a mistake in your
papers.

MR. LYNCH: Correct.

THE COURT: So, the question is, you know, I'd like to consider what you
have, what you just pulled yesterday because that, at least would clarify one of the
guestions | did have when | went through the papers. So, do you want to, | guess,
procedurally, what are we doing here? Do you want me to continue this for another
couple weeks for you to submit that with an, you know, with an affidavit and all
that --authenticating and all that kind of stuff, and then you can file what you want to
do? Or | just, I'm just asking, what's the easiest thing you guys think | should do?

MR. LARSEN: Well, that makes sense.

MR. LYNCH: Well, | --
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THE COURT: The other way | can do it is just deny the motion, you can refile
it with the proper paperwork, you can file a response. | mean, but that seems like
it's more work for you guys.

MR. LARSEN: Well, Your Honor, we're definitely filing our motion for
summary judgment as to the issues we -- we've merely highlighted in our opposition.
But one of the -- the key -- the most significant issue that was briefed was what
extent does AB273 apply to this case.

THE COURT: Right.

MR. LARSEN: And that's what most of the briefs focused on.

THE COURT: Right.

MR. LARSEN: When plaintiff's counsel says that what is owed is undisputed,
that's just not true because it -- whatever amount the plaintiff would have paid for
this promissory note --

THE COURT: No, | understand. You're talking about, there's a -- there's a
central legal issue here. But they're also -- but, you know, my view coming in here
today not knowing that you had this other document was, before we event get to the
central legal issue, have they demonstrated that they have all the factual predicates
to even get there and with -- they're kind of saying that, look, you know, we screwed
up and gave you the wrong document, with this right document we do have it, and
then we can get to the legal issue. But I'm, my question is procedurally, you know, |
want to look at that document. They're saying it's important and it's part of their
case. | don’t have it.

MR. LARSEN: Right.

THE COURT: So the gquestion is how do you get that to me formally with the

affidavit authenticating it and all that kind of stuff, and then give you a chance to
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respond to it? So, I'm asking procedurally from here on, what do you want to do in
terms of making sure the record is complete, we've got all the right paperwork, and
then we can dispose of all the legal issues?

MR. LARSEN: Right, well, | would suggest that you deny the motion at this
time without prejudice, let 'em supplement it because even with this document, we're
going to be coming right back and saying, where is the original note. We have the
right to know that this plaintiff actually is in possession of the note that forms the
basis of the obligation.

THE COURT: Sure, that's part of their burden, sure.

MR. LARSEN: And that's part, | mean, this is -- this is not a new concept.
This argument has been around for a couple of years now. We can even cite cases
to that effect.

Second of all, we've asked for discovery saying show us where you
would filed, in other words, this is a supposedly, this note is supposedly owned by
lots and lots of investors through some special trust. We want to see any S.E.C.
filings in relation to that to see what values they put on this note, what they
purchased it for. And we can argue now or we can wait until the Supreme Court
rules on cases that are way ahead of ours as to just what the effect of this AB2/73
has. We think it's very clear that the only section of that -- the legislature specifically
declared, and the easiest way to understand it is not through what any particular
legislator said, but what the notes say from the Legislative Counsel Bureau right at
the beginning where they specifically say, These sections apply prospectively, these
sections apply on the date of the act, and the only thing that's relevant here is
Section 5.5 which give a greater clarification of what the word indebtedness means

and it says it applies to effective --
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THE COURT: Allright. Here's what I'm going to do, | mean, just procedurally
because as | sit here right now in this instant, you guys are in possession of some
document that | don’t have, which you both seem to agree has some relevance to
this motion. So here's what I'm going to do, | don't, instead of denying the motion
and making you file a whole different motion and all the expense, let's just do this,
I'm going to continue the hearing on this for maybe 21 days.

Mr. Lynch if you can file the document that you have with whatever
authentication you need plus whatever argument you have relating to it in, how
much time do you need to do that? We'll call that sort of a supplemental motion,
let's do it that way.

And then you said that you're going to file an opposition, why don'’t you,
| guess you can file it as a separate motion, or you can file it as a countermotion, |
don't know if you care either way. But that way, what we can do is maybe we can
hear all of this at the same time, your statute of limitations argument, your argument
of AB573, and hear it all at the same time. That seems -- and then that way | have
all the facts and all the documents before me. That seems like the easiest way to
do that.

What -- the question is, | know that you've been out of town, what kind
of time do you need to get all that together, whether you call it a countermotion or a
separate motion? What I'm going to do now is set a hearing date on everything so
we can just wrap it all up. That seems like the easiest way to do it.

MR. LARSEN: Well, if we filed it as a separate motion, which is what | think
should be done, just --

THE COURT: Then it's another 30 days from whenever you file it. But I'd

like -- but the problem is then, you know, then we have two hearings on legal
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arguments that are sort of interwoven or at least have some impact on each other.
What I'd -- that's why | don't -- what I'm trying to do is set a hearing date where we
hear it all together.

MR. LARSEN: Allright. Well, | would -- let's see --

THE COURT: | mean, if you can have it filed this week, I'll just set it out
maybe 30 days from this week and then we can just, you know, hear it all at once.

MR. LARSEN: Yeah. I've got a couple other briefs in other cases due on
Friday, I've got another deposition on Friday. | would be pressed to get it done this
week. If | had -- | mean, I've worked on it all over this last three-day weekend. |
would like to say by next Wednesday, a week from today.

THE COURT: Okay. Mr. Lynch, do you need the full time to respond?
Because | think they've sort of at least given you a brief preview of where they're
going with this motion, do you -- do you think you need to full ten days, or if | set it
out 30 days from today and that sort of cuts your opposition, may cut your
opposition time a little bit, does that bother you? Do you still want the full --

MR. LARSEN: Well, | would say this, he probably would.

THE COURT: Okay.

MR. LARSEN: What we gave was a merely a skeletal sketch.

THE COURT: Okay.

MR. LARSEN: There's a lot of meat to the bone that being added in this brief.

MR. LYNCH: Yeah, I'd be more comfortable with going out six weeks.

THE COURT: Okay.

MR. LYNCH: Or even eight weeks, just get Mr. Larsen enough time to where
he can brief it.

THE COURT: Right.
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MR. LYNCH: Enough time where | can oppose it, and enough time that we
don't see these day-before-the-hearing filings.

THE COURT: Right. And | can get all the documents that | need and all that
kind of stuff. All right, let's do this then, you want to set it out 45 days and go from
there on the assumption that you'll file your motion next week and we'll hear it all at
the same time then? Do you want to try that? Or do you -- is that not enough time
for you?

MR. LARSEN: Well, 45 days is enough. | have a family vacation in the
middle of July that | need to be -- work around.

MR. LYNCH: Well, let's go 30 then.

THE COURT: Allright. How -- let's go what? How about 45 -- how about --
today is the end of May.

MR. LARSEN: If it's the second week of July, I'm okay with it.

THE COURT: June, July, all right, what about 60 days then? Whatever that

THE CLERK: August 1%

THE COURT: Does that work for you?

MR. LARSEN: Yeah.

MR. LYNCH: Mr. Larsen just mentioned, I'm not sure if Your Honor heard, the
second week of July is okay with him.

THE COURT: Oh, no, | didn't hear that. Second week of July, is that enough
time for everybody?

THE CLERK: July 11™.

MR. LYNCH: That's fine for me.

THE COURT: Want to try that?
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MR. LARSEN: Sure.

THE COURT: All right, let's do July 11™, that will be on -- a continued hearing
on this motion and whatever supplement you want to file with this document that
you're referring to. And then when you file your motion next week, what's going to
happen is you're going to get a date, a hearing date from the clerk, but when we get
the motion, we'll just change it in chambers to that same date.

MR. LARSEN: Very good.

THE COURT: Does that work for you?

MR. LARSEN: Sure.

THE COURT: Allright. I'll see you guys back then. And that way I'll have
everything and | can -- we can just, you know, argue it all and take care of it all at
once then.

MR. LYNCH: Thank you, Judge.

THE COURT: Allright. See you guys then.

THE CLERK: July 11™ 9:00 a.m.

MR. LARSEN: Allright. Thank you.

PROCEEDING CONCLUDED AT 9:27 A M.

R T

ATTEST: |do hereby certify that | have truly and correctly transcribed the audio-
video recording of this proceeding in the above-entitled case.

' SARA RICHARDSON
Court Recorder/Transcriber
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MICHAEL F. LYNCH

Nevada Bar No. 8555
MLynch@lrlaw.com

LEWIS AND ROCA LLP

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169-5996
Telephone: (702) 4123-8282

Facsimile: (702) 216-6191

Attorneys for Plaintiff
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Electronically Filed
06/28/2012 03:12:24 PM
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For
The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through
Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special
Servicer,

Plaintiff,
Vs.
Palmilla Development Co., Inc., a Nevada
corporation; Hagai Rapaport, an individual,
and Does I to X; and Roe Corporations X to
XX,

Defendants.

Case No. 09-A-595321
Dept. No. 20

DECLARATION OF ANDREA HELM IN
SUPPORT OF PLAINTIFF’S MOTION
FOR PARTIAL SUMMARY JUDGMENT
AND REQUEST FOR DEFICIENCY
HEARING PURSUANT TO NRS 40.457

Date of (continued) Hearing: 7/11/2012
Time of (continued) Hearing: 9:00 a.m.

I, Andrea Helm, make the following declarations:

1. I am an asset manager at Midland Loan Services, a division of PNC Bank, National

Association (“Midland”), the special servicer for U.S. Bank National Association (“U.S. Bank”) as

Trustee For The Registered Holders of ML-CFC Commercial Mortgage Trust 2007-7 Commercial

Mortgage Pass-Through Certificates Series 2007-7 (“ML-CFC”).

2. I am over 21 years old and make the following statements based on my personal

knowledge, and can testify to these matters if called to testify before the court. With respect to

matters based upon information and belief, I believe the statements made to be true and correct.

- 1 - 580846.1
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3. I make this declaration in support of Plaintiff’s Motion for Partial Summary
Judgment and Request for Deficiency Hearing Pursuant To NRS 40.457 in the above-entitled case
number A-09-595321-C.

4, I have personally reviewed the business records of Midland, U.S. Bank, and ML-
CFC in the ordinary course of business and based upon my involvement in monitoring the history
of the transactions giving rise to the Loan (defined below) and the assignment of the Loan.

5. It is Midland’s, U.S. Bank’s, and ML-CFC’s practices and procedures to maintain
records and to record transactions, acts, conditions and events concerning Midland, U.S. Bank,
and ML-CFC and their various loans, including the Loan (defined below), at or about the time of
such transactions, acts, conditions, or events occur. Midland, U.S. Bank, and ML-CFC rely upon
these records in connection with its business dealings with borrowers.

6. As part of my duties at Midland, I monitor the performance of loan, including the
Loan (defined below). In that capacity, I am personally familiar with the manner in which
Midland’s, U.S. Bank’s, and ML-CFC’s documents, books, files and records are prepared and
maintained.

7. I have personally reviewed the business records of Midland, U.S. Bank, and ML-
CFC concerning the Loan (defined below). Based upon this review, I have reached the following
conclusions.

The Loan Transactions

8. Palmilla Development Co., Inc., a Nevada corporation (“Borrower”) borrowed
$20,150,000.00 with interest from Artesia Mortgage Capital Corporation, a Delaware corporation
(“Original Lender”) on or about March 28, 2007 (the “Loan”).

9. The Loan is evidenced by, among other things, that certain Fixed Rate Note dated
March 28, 2007, bearing an authorized signature on behalf of the Borrower (the ‘“Promissory
Note”). A true and correct copy of the Promissory Note is attached hereto as Exhibit 1.

10.  The Loan was secured by that certain Commercial Deed of Trust, Security
Agreement, Fixture Filing Financing Statement and Assignment of Leases, Rents, Income and

Profits (as same may have been amended) recorded in the Clark County Recorders’ Office as

- 2 = 580846.1
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Document No. 20070330-0002946 (“Deed of Trust”). See Deed of Trust, a true and correct copy
of which is attached and incorporated by this reference as Exhibit '2"".

11. The Loan was further secured by that certain Assignment of Leases, Rents, Income
and Profits (as same may have been amended) recorded in the Clark County Recorders” Office as
Document No. 20070330-0002947 (“Assignment of Rents”). See Assignment of Rents, a true and
correct copy of which is attached and incorporated by this reference as Exhibit "3".

12.  Original Lender assigned all of its rights and interests in and to the Deed of Trust
and the Assignment of Rents to LaSalle Bank National Association as Trustee For The Registered
Holders of ML-CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through
Certificates Series 2007-7 pursuant to that certain Assignment of (a) Commercial Deed of Trust,
Security Agreement, Fixture Filing Financing Statement and (b) Assignment Of Leases, Rents,
Income and Profits And Assignment of Assignment of Leases, Rents, Income and Profits recorded
in the Clark County Recorders’ Office as Document No. 20080103-0000543 (the “Assignment of
Deed of Trust”). See Assignment of Deed of Trust, a true and correct copy of which is attached
and incorporated by this reference as Exhibit ¢“4”.

13. LaSalle Bank resigned its position as trustee on or about June 30, 2008, and Wells
Fargo Bank, N.A., was appointed as successor trustee. A true and correct copy of the Resignation
of Trustee and Notice of Appointment of Successor Trustee are collectively attached hereto and
incorporated herein by this reference as Exhibit "'5".

14.  Wells Fargo Bank, N.A., then resigned its position as trustee on or about December
30, 2008, and U.S. Bank National Association was appointed as successor trustee. A true and
correct copy of the Resignation of Trustee and Notice of Appointment of Successor Trustee are
collectively attached hereto and incorporated herein by this reference as Exhibit ''6"'.

15.  Pursuant to the Assignment of Deed of Trust, Plaintiff holds all beneficial interest
under the Deed of Trust and the Assignment of Rents, and is thereby authorized and empowered to
bring this action.

16.  On Plaintiff’s Application, this Court appointed a Receiver in this action on

September 3, 2009, to take possession, custody, and control of the real property secured by the

3- 580846.1
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1 || Deed of Trust (the “Property”), as said order was amended on May 19, 2010 (the “Order
2 || Appointing Receiver”). A true and correct copy of the Order Appointing Receiver is attached
3 || hereto and incorporated herein by this reference as Exhibit “7”.
4 17.  Upon the unopposed Motion to Approve Sale, the proposed sale of the Property for
5 $9,500,000.00 was approved, and the Court entered the following findings:
6 a. The Lender has provided sufficient notice of the proposed sale and PSA to all
7 necessary parties to this action;
8 b. The PSA is hereby approved as a full and final disposition of the Property;
9 c. The purchase price contained within the PSA is in the range of fair market value for
10 the Property, is commercially reasonable, and is an arms' length transaction; and
1 d The Receiver is hereby authorized to sell and to fully convey all of the interest of
12 Palmilla Development Co., Inc., a Nevada corporation ("Borrower"), in the
13 Property, to Buyer, and is hereby authorized to execute and deliver all documents,
14 including without limitation a deed to convey title to the Property of Borrower, in
15 order to consummate the sale and fully and finally convey ownership of the
16 Property in its entirety.
I7 || See Order Granting Motion to Approve Sale of Receivership Property, on file herein and attached
18 || for ease of reference as Exhibit “8”.
19 18.  The amount realized from the receiver’s sale is substantially less than the amount
20 || owing under the Loan, leaving a deficiency in an amount to be proven.
21 19.  The Loan was and is personally guarantied by Hagai Rapaport (“Guarantor”) under
22 || a guaranty which provides:
23 (b) Guarantor shall be and remain personally liable without
24 exculpation or limitation of liability whatsoever for the entire
amount of the indebtedness evidenced by the Note (including all
25 principal, interest, and other charges) and all other sums due or to
become due under the other Loan Documents, whether at maturity
2% or by acceleration or otherwise, in the following instances:
Kk
27
LEWI S 28 (iv) the Property or any part thereof becomes an asset in: (1) a
A4 voluntary bankruptcy or insolvency proceeding commenced by
ROC A Borrower; or (2) an involuntary bankruptcy or insolvency
—LLP—
LAWYERS 4- P
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proceeding in which: (A) such proceeding was commenced by any
entity controlling, controlled by or under common control with
Borrower (individually or collectively, "Affiliate"), including but
not limited to any creditor or claimant acting in concert with
Borrower or any Affiliate; or (B) any Affiliate objects to a motion
by Lender for relief from any stay or injunction from the foreclosure
of the Security Instrument or any other remedial action permitted
under the Note, Security Instrument or other Loan Documents.

See Limited Recourse Obligations Guarantee, a true and correct copy of which is attached and
incorporated by this reference as Exhibit ''9”.

20.  The above-referenced instance was triggered, making the guaranty a full recourse
guaranty, when Borrower filed its involuntary bankruptcy petition and thereby made the Property
an asset of Borrower’s bankruptcy filing. See Schedules filed in Borrower’s bankruptcy case
1:09-bk-11504-MT, a true and correct excerpt of which is attached and incorporated by this
reference as Exhibit ''10”.

21. On information and belief, however, no discharge was granted because Borrower’s
bankruptcy was later dismissed. See Notice of Dismissal entered in Borrower’s bankruptcy case
1:09-bk-11504-MT, a true and correct excerpt of which is attached and incorporated by this
reference as Exhibit ""117.

22.  Borrower and Guarantor are equally and unconditionally liable for the full amount
of Borrower’s indebtedness.

Under penalties of perjury of the State of Nevada, I declare that the Declarations herein

above are true of my own knowledge. ) ‘
b true of my own knowledg }&ﬂ(ﬁuj/l 2#@[//1/

Andrea Helm

Respectfully submitted by:

SIS

MICHAEL F. LYNCH, ESQ.

Nevada Bar No. 8555

mlynch@Irlaw.com

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

(702) 413-8282

(702) 216-6191 (fax)

Attorneys for Plaintiff
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Promissory Note

Deed of Trust

Assignment of Rents

Assignment of Deed of Trust

LaSalle’s Resignation of Trustee and Notice of Appointment of Successor Trustee
Wells Fargo’s Resignation of Trustee and Notice of Appointment of Successor Trustee
Order Appointing Receiver

Order Granting Motion to Approve Sale of Receivership Property

Limited Recourse Obligations Guarantee

Schedules filed in Borrower’s bankruptcy case 1:09-bk-11504-MT

Notice of Dismissal entered in Borrower’s bankruptcy case 1:09-bk-11504-MT

_6- 580846.1
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CERTIFICATE OF SERVICE

I hereby certify that service of the foregoing document was made this day by depositing a

copy for mailing, first class mail, postage prepaid, at Las Vegas, Nevada, to the following:

Brent Larsen, Esq.

DEANER, DEANER, SCANN, MALAN & LARSEN

720 S. Fourth Street, #300
Las Vegas, NV 89101
And by email to blarsen @deanerlaw.com

Dated June A% _, 2012.

Man oo MG galo

An empldyee of Lewis andRoca LLP
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FIXED RATE NOTE '

[Defeassnce] . )
$26,180,000.00 . March 28, 2007

1. . BORROWER'S PROMISE YO PAY,

FOR VALUE RECEIVED, the undarsigned, PALMILLA DEVELOPMENT CO., ING., afn) Nevada
corporation, having an_aice at ;35 Wast Brooks Avenue, 2nd Ficor, North Les Veges, 80030
Sacrrowu" hereby unconditionally pramises lo pay to the erder of ARTESIA MOR' CAP{TAL
ORPORATION, » Daisware corporation (logether with iis succassors and assigns, or'), the
principat sum of Twenty Million One Hundred and Fifty Thousand and 00400 Dollars {$20,150,000,00), in
fawiul money of the Unlted States of Americe with interest thereon to be compuled frdm:
tisbursement under this Note st Me Appicable interest Rata (definod below), and lo be pald In
Instaliments 8s provided herein. Any inkialy capilalzed terms which are not specifically 'defined ln this

_ Nota shali nave the same mesnings given to them in the Gecurity Instrument (defned below).

2 INTEREST,

Intarest on the principal sum of this Note shall be calcytated on e basis of 8 wMy yoar and
wil ba payable on the basis of the actual numbar of days elapsad, Borrower shah gry interuet ul the rate
of Five and Sevanty-Five Hundredths poroant (5.76%) per annum (the "Applicable intérest le). I
Bormw falls ta pay any amount whan dus undar this Nole, In sdgition 1o any other rights]

the Lander, eny accried but unpald Intereat mey be added o the unpald princips) and mvﬁl‘u”

ths Detaull Rau {definad below). The firs! Intersst scerual period under this Nols shall mmmeo on
snd Inchude the dete thal principm Is sdvarniced under this Note and shall end on and Inciude the next
lenth (10%) day of » calandar month, unless principal Is adveancad on the tenth (10™) day of:a calandar
monih, it which' cass the fimt inlerest sccrusl pariod shall consist of only such tenth (10%)dey. Each
Interest scarual perind thereafter shall commence on ha waventh (11%) dey of each calandar monkh
aummmmefmnmammlm«mmcwmmm(10")dnyum- occuring
ealandar month.

3 PAYMENTS,

(=} Tima and Amounts of Payments. Borrower shall pay principal and | |by making
paymants a3 follows:

()] Accruad intarest only at the Applisable Inlorest Rata shall be and p-yabb
{3s) on the date that priacipal Is advanced under this Note for the perod
disbursement hereundar lhrough snd inclixding tha tanth (10"} day of the current
(if the date of Glibu hersunder Is on or after the Brat (1 of a ol
prhrlomaolsvemh(ﬂ :/oh ulu\dlrnm:h)crlmmﬂt day of tha Jucchesing
calender month {if the dats of dishureamant hereundor js on or 9 slovint (117 ) Say of the
cument calencar monih), and (Bb) on May 1, aoln. and on tha cleventh (11
ubnurmmmmﬁorwhmmﬂng Aprit 14, 2008;

A constant peyment in the smount of U.S §111,530.40 (the 'Conslant
Payment’), on May 11, 2008, and on the steventh (11th) dey of each calandar month thereafier
upbandhdudlnqmrehﬂ.nm-ad:awmmnbbhnmbdb payment of
interesi computed #¢ tha Applicabls Interést mmdu\nbﬂlmappludm unmmeuon
of e principal sum, and

001000

001000

001000
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(12) " apply the undisbursad balanca of any Net Proceeds Deflclency daposit, together
with interast thereon; to the payment or the Saecured Obligstions in auch order, prlorﬂy and.praporfions ag
Lander shall delermine; of

: (13) pursue such other remedies ss Lender may hava under applnpubh state or
federml law. :

In the event of a sale, by foreclosura, power of sale, or otheswisa, of lass than all of the Praperty, this

* Secirily Instrument shall continue as @ fien end nwmy intersst en the remaining portion of ths Property

unimpaired and without lgas of priority, Nolwithstanding the provisions of this Section 2.¢ () hereol to
the contrary, if any Event of Defaudt as described In clausa ¢h), {I), ) or (k) of. Secion 2.01 hereol shalt
occur, the entire unpaid Secured Obligations shall be sutomatically due and payable, wlm&n any further
notice, demand or other action by Lender, .

{b) Applleatlon of Procesds, The purchasa money, procoeds end avails of any disposition
of the Property, or eny part thereof, or any other suma odlocted by Lender pursumnt tothe Nots, this
Securily Insirument or the other Loan Documents, mey be appliad by Lender lo the prymam of the
Sscured Obligations ‘in such priority and proportions as Lender shail delermine.

) . {
(c) Right to Gure Defaults. Upon the occurrence of any Event of Default or If: Bogrower tails
to make any payment of to do any act as herain provided, Lendar may, but without any obligation to do so

and wihou! nolice to or demand on Borrower and without releasing Bomrower from ény 'obligation .
- hereunder, make or da the seme In such manner and to such exlent es Lender may deem netasaary-ta

protect the securfly hereol, Lender or Trustes Is authorized 1o enter upon the Propesly for such purposes,
or appear in, defend, or bring any aclion or procesding fo protect is interast in the ity or to
foreclose this Secumy Instrument or coltect the Secured Obligations, The cost and sxpense of any cure

hereunder (including, without limitation, attornays’ fees to the extent permitted by law), intesest se. .

provided In this Seclion 2.02(c) hereof, shall consiitute a portion of the Sacured Obiigal and shall be
due and payabls 10 Lender upon demand, . All such costs end expenses Incumred by Lender or Trusles [n
ramedyling such Event of Default or such falled payment or act or In appearing i, defending, ar bringing
any such action or procesding shell beartnlomst at the Defsult Rate (defined In the Note), Ior the period
after notice from’ Lender that such.coat or expanae was Incurred to tha date of payment ta Lendar, Al
such costs and expenses incurrad by Lender togather with Interast therson calculated at the Default Rate
shall be deemed to conatituta a partion of the Secured Otiligations end"shall ba dve and
payable upon dcmand by Lender therefor.

()] Actlons and Proceedings. Lender or Trustee has the right (o appesr In and defend any
action of proceeding brought with rexpect to the Property and, after the occurrance apd during the
continuance of #n Event of Default, to bring any action or proceeding, In the neme and on behalf of
Borrower, which Lender decides should be brought to protect its interast in the Property,

{e) Recovery of Syms Required To Ba Pald, Lendsr shall have tha right from time o time
1o take acilon to recover any sum or suma which constitute a part of tha Secured Qbligations as the seme
become due, withoul regard to whether or niot the Balance of the Securad Obligsilons shaj be.due, and
without prejudice to the right of Landsr or Trustee thersalter to bring an action of foreciosurs, orany other
sction, for 8 dufault o defaulx by Borrowar existing at the ima such earfler action was com nenéad,

6] ‘Exsmination of Books and Recorde, Londer, ks agenis, sccountants QM pitomeys
shall have the right upon reasanable prior nolice to Bofrower (unless an Event of Default In which
case no hotice shall be raquired), to exsmine and sudit, during reasanable businass itha racords,
books, menagement and other pepers of Borrower and lis sffiliates or of any Guarantor or tadamnlior
which periain ta thekr financie! condition or the Income, expenses and operation of the Préperty, at the
Pmperty or af any office regularly malnteined by Borrower, its affilains or eny Guamnior or #idemnlior
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where the books and records ere located, Lender and its agents shall have the right upon T'oum to make

copies and extiacts from the foregokng records and other papers,
{5} . Other Rights, etc,

{1).  The fallure of Lender or Trustee to Insist.upon strict parformance of any tam
hereof shall not be deemed to ba & walver of any lerm of this Seeurity instrument. r ghatl not be
milevad of Borower’s obligations harsunder by reasan of (1) the failure of Lender or Trusted to comply
with any request of Bosrower, any Guamsntor or any incemnltor 1o lake any action to [foracioss 1his
Securlty Instrument or otherwiss enforca any of the provisions hereof or of the Note or the pther Loan
Documants, {2) the releass, regardiess of consideration, of the whole or any psrt of tha Fraparty, or of
any person Habla for the Secured Obligations or any portion thereo!, or {3) any agreement or stipulation
by Lender exiending the Ume of payment, g the rate of lnhrut. or otherwise madifying or
supplemenﬁng the tarms of tha Note, this Seourity instrument or the cther Loan Documents, .

(2) s agreed that the risk of loss or damuge to ths Property Ia on Bomowcr, and

Lander shall hava no llabllity whatsoevar for dacina In vaiue of the. Properly, for failurs t¢ ndintsin the

Insurance policies requirad-pursuaa! 1o Section 1.07 harest, or for [allure to determine wheheér insurance
In force is adequale as o tha amount of risks Insurad, Possassion by Lender shall not be deemad an

- elaction ol judiclal reflet, If any such pogsossion is requssted or cbtained, with respect to any| porﬂon of

the Propofty or collsters! pot In Lender's possession. |

3) Lender may rasort for the payment of e Secured Cbiigations! to_any cther
securlly held by Lender In such order snd manner 83 Lender may elecl. Lander or Truuea may take
nclion to recover the Socured Obligationg, or any portion thereo!, or lo enforce sny ant heraof
without prejudica to the right of Lander or Trustee thereafier io foreciose Lhis Security In - The
rights of Lender of Trustee under this Security instrument shall be saparste, dictinct and and
none shall be given effect to the exclusion of the others, No act of Lender or Trustes shall ba.construed
3 an slection to procesd undsr any one pravision hereln to the exciusion of any other provisian, Naither
Lendar nor Trustes shall ba limited exclusively lo the rights and remedies herein state& Pt shall be
entitted to every right and ramedy now or hereafter afforded #t law or In equity.

(h) Right to Releass Any Portion of the Property. Lender may release any portion of the
Proparty for such consideration 88 Lender may require without, 88 (o the remainder of the Prupeity, In
any way impaising or affeating the llen o priority of this Security Instrument,. or improving W’ position of
&ny aubardinate llenholder with respect tharolo, except to the axtant that the cbligations heraunder shall
have been reduced by tha aclual menelary conaideration, if any, recelved by Lender for such ralaate,
and may accept by assignment, pledps or otherwise any other Propery in place thereof a8 Lénder may
require without belng accountabla for 8o doing to apy other lenhoider, This Securdty insirument shall
continue es & llen and security lmerect in the remalning pomon of the Proparty. .

(1)) Violation of Laws, If the Propony Is nnt ln compllance with applicable laws, Lendar may

impose additionsl requirements. upon Borower In connecton herewih including, |iimitation,

manelery resorves or financisl squivaients,

() . Right of Entry. Lander and lis agents ehall have the tght 1o enler and lnspect the
teasonsble

at all reasonable times, Except in case of emergency, such éntries shall bu wih
prior notice and shall be with due regerd for dghts of tenants.

ARTICLE 3.
N ES, TS, IN
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- U.S.C, §541, as may be emanded from time lo s,

" notice from pny teonant chalienging the valldity or enforcashilily of any Lessa; (xil}

* pursuant to a Lease; (xvl) each Leass Iy lubotdm to this Sacurity instrument, eithér pi

3.01  Assignment; Priority of Assignment. Borrower (referred to In this Atticla 3 as
“Assignar’) hereby irrevocably, absolitely, presently and unconditionally grants, selis, asalgnq. transiers,
pledges and sets over 10 Lender (referred lo in this Article 3 a8 "Assignee’).

(a) any and all Leasses, togethar with all of Assignor's right, {kie and interest in and to the
Leases Ingluding, without Emitation, sft modificaions, amendments, extensions and of the

. Leases and all rights and privileges incident therets and aft demands of claims arising thereunder

(Including, without imHlation, any canceliation fees or ather premiums collected in connaction with he
Leases) or under any pelicies insuring against loss of rents or profils: } \
\

) 2l Rents, including, without llmhalbn expenses paki by tenanis; and

©@ al) sacurity deposis, guaranties ang other sacurity pow or hareafter held by Mna as

securily for the perdormance of the obligaions of the lenants under such {eases. -

The foregoing nssignment of Reats and Leases s intended by Assignor end Aaslgoee to emaw and shall
- be construed.to cresto 8 present and sbsolule assignment Lo Assignae of alt of Assignor'sifight, Ge.and

interast In.the Rents end in tha Leases end shall nol be deamed to create mersly an assignment for
security only for the payment of sny Indebiadness or tha performence of sny obligations of Assigror
under any of the Loan Documents. This aselgnment is inciuded witin the text ol this Sacuiity Instrument
for convenlence only, but such inclusion shall not derogate from its effectivenass any other sssignment of

Rents or Laases contained i any other Loan Documenis or otherwise and all shall be suppismentary to

ona another.

Nothing conteined herein shall operate or be construed to obligate Assignee 1o perform eny of the -

terms, covenarits gnd conditions contained in any Lease or otherwise lo Impose any obligation upon
Assignea with raspect to any Lease, including, without limHation, eny obligation arls of
cavenant of quist erjoyment therein contained in the event the tenant under any such Le:
been joined aa a party defandant in any sction lo fore¢iose and the estste of such lenant
theteby terminated, Assignor and Assignes Rurther agree that, during the tern of this :
tha Rents shall not constitute property of Assignor (or of any estats of Assigner) within the

Assignor hereby mmnnu end warrants that {)) Assignor hes pood title io the Llnsn and the
full power and right 1o assign the Leases; (i) no other persons have sny litie or internst In me Lieases; {ik)
the Leases ara In full force and effact and hava not baen modifisd except as set forth In the certited
occupancy statement delivored to and approvad by Assignes; (iv) there are no defauits underany of the
Leases: (V) no other assignments of a¥ or any portion of the Renis or the Leases axist'or remain
outstanding; (vi) il Rents due have bean pald in full; (vil) nons of the Rents reservad In the Lanzes have
baen assigned or otheiwise pledged or hypothecaled; (vii) noné of the Rents have bee ad;uecud for
more {han ana (1) month In sdvance (axcept a security daposit shall not ba deemed re - collected In
sdvanca); {ix) the propeny demised under the Leases have been completed and the  Lindar the
Leases have accapted the same and have taken possession of the same on 8 rent-paying. hasis; (x) there

auist no offsets or dafanses lo the payment of any portion of the Rents; (x1) Assignor has recelved no
m are no

s (dil) the
) no Lezse
ion; (xv) no
% ‘ynder and

egreoments with the tenants undar the Lessas othar than exprassiy saf forth In each
Leases are valid and enforcesble sgainst Assignor and tha tenants sel forth thereln;
contains an oplion to purchase, right of first peflsal lo purchase, or any othcr simiter
person or entity has any possessery intarest In, of right lo cooupy, the Proparty

terms or a recordable subordination egreement; {xvil) nc Lease has the beneﬁt ofa
agreement othér than the non-disturbance agresments exacuied by the' Lender In co|
ciosing of the Loan and the non-disturbance provisions contained within the Leass(s) |
Borrower and reviewed by the Lender In connecxion wuh the closing of the Loan;
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deposits relaling o tha Leases reflectsd on the certified rent roll deiivered to Assignee have besn
collecled by Assignor; and (xix) no brokerage commisstons of finders foes are due and payable regarding
any Leasa.

Assigror shall teke such action and exeouts, deliver and reccrd such docume&u 28 may bo
reasonably necessary ko evidence such assignment, to establish the priority thersof and
intent and purposa hereof. "

Assignor shall faihfully pedonn and dlsmame #il of Assipnos's obligations um lhe Leases and
to enforce s obfigations underiaken by tenants thereunder. Assignor shall defend Assignae i any action
relating to e Lesses gnd shall indomnify, defond and hold Assignes: hamisss from and against any
claima of tenants or thivd parties with respect to tho Leasea, Assignor shell nol receive: or tollect sny
Rents In advance of the date 'due or walve or defar sny taima of the Leases without the consent of
Assignes. Assignor shali nol piedge, assign or further encumber the Lanses or any Renis or {excapt as
is permitted by Section 1.26(b) above) modify or terminate the Leases, or permit sny Bssignment or
sublease thersunder, without Assignes’s pﬁo: wriltenn consenl. Assignor irrevocably appbints Assignes
s true and lawful attamey-in-facl, sl the option of Assignes a1 any time and from time to inte, 1o demand,
feceive and enforce payment, to e raceipls, releases and satisfactions, and 1o sue, Ip the Rame of
Asslgnor. Trustes o Assigneo, for ail sueh Rents, and apply the sams io the Secured Obﬂg?ﬂam.

3.02  Grant of Revocable- Llcmso to Collect Rents, 80 long as an Event of Dpfauit shail not

have cccurred and be continuing under this Securily Inslrument, Asgignee hereby grants fo Assignor a
revocable licanse 1o enforce the Leasas, to collect the Ranis, to apply the Rents ta the payment of tha
cosls and expenses Incumed In connection with the: Froperty and te any Secured obﬂgauom. L§
requested by Assignae, Assigno! shalt {s) give written notice to the ténanis under the L of the
asgignmant of Raenls and Leases by Astlgnor fo Assignes pursuant ts Seclion 3.01 Heracf, lof e grant of
the revocable licenss by Assignes o Assksnor pursuan lo this Section 3,02, and of the rebpattive rights
of Assignor and Assignes under this Article 3; and {b) obtain such tenents’ agreements o be: bound by
and comply with the provisions of such nsignmenl and grant. All Leases hereafter exacutad with respect
to the Property shall contaln a referenca lo the foregoing assignment and grant and shall state that the
tanant axecuting such Leasa shall be bound by and shall comply with the provisions hereol.:

.03 Revocation of Licenso; Assignes’s Rights, Upon the occurrence o* an Event of
Dafault ang at any time thereefter duting the continuance thereci, stibject lo spplicable lows, the ficense
granted to Asaignor hereundar shall aulomatically be ravoked, Upon such revocation, or shall
promptly deliver to Assignea all Rants then held by or for the benefil of Assignor. Assignes, Inieddition to
any ather righls granted to Assignee under this Security indtrument, shell have the right: (1) ' notlly the
tenants under the Laases that Assignor's §cense to collest Rents has been tevoked, and, withior without
taking possesaion of tha Property, to direct such tenant to thersafter make all payments of Re
perform all obligations under Its Lease 1o or for the beneflt of Assignae or a3 diracted by Assig
enter upan the Proparty and {o tske over end assuma the msnagemenl, operation and mainten
the Property, to enforca afl Lesses.and coliect all Renls due thereundey, 1o amend, modily, d
and.terminals any or sf) Lasses and execute new Leasss; and || Il)bpeﬂofmall pthesr |
Asslgnee shall delenving to be nacessary or deskvabla to carry oul the foregoing, Each ten
Leasw shall ba entltled o rely upon eny rictice from Assignea and shall be protected Mm
payment of Rent made pursuant to such notics, irrespeciive of whethar & disputs exisls hatw
and Assignes with respact to (he exislence of an Evenl of Default or the dghts of Assignes wwndar..
The psymant of Renl o Awgnee pursuant to eny such notice snd the peifurmance of obligat
any Lease g or for the bane/t of Assignee shall not cause Assignee to sssume or be bos
provisions of auch Leass inciuding, withoyt fimitation, the duty lo refum any security deposit 10/the tenant
under such Lease unlass and to the extent such securily deposit was pakd o Assignesi by’ Assignor.
Assignor shall indemnily, defend snd hoid Assignes harmless from and against any aﬂd af lossas,
clalms, damage or liabilty adshg out of any claim by a tenant with respect thereto, »

'
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3.04 Appllcutlon of Rants; Security Deposits. ' All Rents recelved by Asslgnbe pursuant to
this Securlty instrument shafl be applied by Assignee, as detciminad by Assignee, o any. of the following:
{I} the coats snd expensas of collection, including, without llmka(!on. sliomeys’ fees and tacelvership
fees, costs and sxpenses; (i) the coets ang expansas Incurred in connection with the managemant,
operation and maintenanca of the Property; (ii) the establishment of reasonable re working

ciplital and for anticipaled or projectes costs and expsnses, inciuding, without o , ceplial
Improvements which may be necessary or desirabls or required by law; and (v} the payment of any
Indebtadnans then owing by Assignor to Assignee. In connection marcwllh Assignor fi mree‘s that
all Rents_racalved by Asaignes from any tenant may be aflocated firsl, If Assignee , la the
payment of ell current obigstions of such tenant under its Leasa and nol to amounts may be

* acctued and unpaid pa of the dats of ravocation of Assignor's license o collect such Rents. Assignee

may, but shail have no obligalian o, pursue any tenant for the payment of Rent which ma#bdm due under
Ita Laase with raspect to any peﬂod prior to the sxarcise of Assignes’s fights heraundsy or which may
become due thereafiar. Assignor agrees thal tha collaction of Rents by Assignee and the ication of

- such.Rents by Assignae to the costs, expenses and obligations referred 1o In thls Sectian 3,04 shall not

cure or waive any dafsul) or Event of Default or invalidate any act (Including, without fimitation, eny sale of
afl or any portion of the Preperty now or hareatier securing the Losn} done in respanse to or a8 a resull of
such defsult or Event of Default or pursuant to any nouca of defauit or notice of sale fssusd pursusnt to
any Losn Dacument. |

3.05 No Morigagee In Possesslon, Nothmg contgined (n this Secutlty Instrimant shall be
construed as constifuting Assignee a “morigegee in possession® ln absence of tha mldqg of actual
possession of tha Property by Lender. In the exercise of the powers herein grantad Lender, no febiity

“shall be asserted or enforced aoainst Assinnee, all such abliily being expressly walved ahd released by

Assignor, _ !
ARTICLE 4, . 1
SECONDARY MARKEY o
4.01 Transf-r of Loan, Lender .may, al any Ume, Ball, transfer or assign ’tha Nots, thia
Security Instrument and the other Loan Documents, and any or alf servicing rights with  therato, or

grent particlpations therein or lssus mortgage pass-through certlficates o other securitl ; evidencing 8
benaficlel interest In & reted or unreted publia offering or private placoment (e “Securities”), Lender
may forward to each purchascr, transferes, assignae, sarvicer, participant or investor in M Sacuriios
or any raling agency (‘Rating Agency’) raling such Securlties (collectively, the “Investor”) end esch
prozpestive Invesior, ail documents snd information which Lender now has or may -acoulre
refating 1o the Loan and 1o Borrower, end the Property, whether furnished by Borrower; oa
Lender detemines nacessary or desletiis, Bosrower sheli cooperata with Lender In conn with any
Transfer made or any Securities created pursuan! o this Security Instrument, including, w oﬂ limiation,
the delivery of an estoppel cortificate in eccordanca therewilh, and such other documents as may be
reasonably required by Lendar, Borrowar shall also lumish and Borrower consents to Lzhdq fumishing
fo such nvestora or auch prospective lnvestors or Rating Agancy any end gif information fx ming the
Proparty, the Leasss, the finencial-condition of Borrower as may be requested by Lender,
any praspective Investor or Rating Agency in connection with any sale, transfer o X interest.
Lander may retain or gssign responsibiiity for sarvicing ths Note, this Security insrumen -hu the other
Loan Documents, or may dalegate some or ell of such responsibility and/or obRgal 10 3 servicar
{including, withaut limiation, any subservicer or master sarvicer) or agenl. Lendet meke such
assignmant or delegation on behal of the Invesiors I the Nots Is sold or this Securily ‘
other Loan Documents are gesigned, All referances to “Landar” In the Loan Docyments shallirefer to and
gtdu;l: ﬁany such servicer or sgent, to the axtent spplicshle, In aech cass as designated by Lander from
me me

4,02 Converslon to Reglistered Form, At the :equesl and the expanse o!

, Bommower
shal! appoml. a3 lb agent. o regisicer and trensfer ogent (the “Registrar”) sccepiable Id ‘Lhnder which

|
-ag- ) _ i
J
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shaﬂ maintain, subject to such reasonable regulations as it shall provide, such books and records as are
necessary for the registration and transfar of the Nole In a manner thet shall cause the Note lo ba
conaldgered ta be I reglatered form for purposes of Saclion 163(f) of the U.S, Internal Revénus Cods.
The optlon to convert the Nots into reglstered form onco exsrcised may not ke revoked, Any agresment
setting out the fghts and obiigations of the Reaglstrar shall be subject to the reasonebpa approval of
Lendar. Borrower may revoks the appointment of any particular person as Regisirar; effeclive upon the
effectivenieas of the sppalniment of a replacement Rogisirar, The Registrar shall not be ntiled to any
fas from Lender or eny other Lendat in respect of transfers of the Nole and this stscurlty Inslrument {other
than {exas snd govemmenm gharges and feos)

4,03 Estoppel cerﬂﬂcm. Wpon any transfer or proposed {rensfer uuntsmplatad by Scdlon
4.01 above, at Lender's fequest, Borrower, of sny guarantors of Indemnitors shall provide an estoppel
certificats to the Investor of any prospective Investor In such form, substance and detall a& Lender, such
lnvestor or prospective invéstor may requie, :

ARTICLE 5,
FURTHER ASSURANCES

. . . |

5.01 Recording of Security Instrument; Other Assurances. Borrower forthiwith upon the
execulion and delvery of this Securlty Instrument end thereafter, from tima lo time, wilf icause this
Security Instrument and any of the Lean Documents creating a lien or security interest orgvlumdng the
lien hereof upon the Property and each instrument of furthar assuranca o be filed, registered or racorded
in such manner and In such places as may ba required by any present or flure law In oféier'to publish
notice of and [ully lo protect and perfect the lisn or security interest hereof upon, ang the: intarest of
Lender in, the Praperty. Borrower will pay all 1axas, filing, registration or recording fees, 2nd all experises
Incident to tha preparation, executlon, acknowledgment aend/or recording of the Note, Securlly
instrument, the other Loan Documents, any note or deed of rust or mortgage nupp!amenbl hareto, any
security mslmment with respscl 0 the Proparty and any instrument of futher assurance, and any

medification or amendment of the foregoing documents, and all federal, state, county hnd municipal

taxas, duties, Imposts, assessments and charges srising out of of In connection with fhe | aeuﬂon snd
delivery of this Securlly Instryment, eny deed of frust or morigage tupplemental hereto, sacurity
instrument with reapect to the Propery or any instrument of further assurance, and any tion or
amondmanl of the foregoing documerits, excapt where prohibited by law 8o lo da. ,

5.02  Further Acls. Eommar will, at the cost of Boirower, and without expense i Lmder. do,
exscute, aciknowlnedge and deliver ali and every such hurther acls, deeds, conveyances, of trust,
mortgages, assignments, notices of assignments, transfars and assurances as Lepder from time to
iime, require, for the batter assuring, conveying, assigning, ¥ansferring, and. confirming unkk Lender and
Trustes the Property and..righis hereby daeded, morigaged, granted, bargained,
confimed, pledged, e3signed, wammantad and rensferrad or lﬂtanded now or herealtar o 1o be,
Bomrowsr mnybecrmayheneﬂerbeoomboundloomveyormlgnhounder.orlorchyhgo«tm
Intention or fachitating the psriormente of the ferms of this Security instrument ar for filing,) mgMarm or

~ recording this Secyrity Instrumant, or for complying with 2l sppiicable. laws, Barrowar, o’ Wil
execute and dellver. and heraby suthorizes Lender o execute In the name of Borrower or ﬂw
signature of Borrower to the extant Lander may lawfully do 86, one or more financing. atal chattal

morigages or other instruments, lo evidance mors effeclively the sacurity intsrest of rqda
Property. Borrower grams 1o Lendar an kvevocable power of sitorney coupled with an Interes ;
purpose of exercising ard parfecting any snd ail righls and remedies avallable ta Lander|st law and
equity, Including, without fimitetion, such rights and remedies avaflable to Lender wﬁy
paragraph. Borrower speciically agrees that sl power granted 1o Lendar under this Secusy ihstrument
may be assigned by-Lander to Its successors or assigns as hotder of the Note. )

$.03  Changes In Laws Regarding Taxation; Documentary Stamps,
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(8) In the event of the passage after the date of this Security inslrument of any law of the
‘State where the Property Is jocated deducting from the value of real property for the pu of taxation
any lien or encumbrance thereon or changing in any way the faws for the taxation of morigages of loans
secured by mortgagas for stals or local purposes or the mannar of the callection of sny sich:(aves, and
Imposing a tax, (Inciuding, withoul Imitation, & withhatding tax) elther directly or indirectly, on this Security
Instrument, the Note or the Loan, Borrowar shall, if permitted by law, pay any tax imposed a8 & rasult of
any such law within the statulory period or within fitteen (15) days after demsnd in Lendey, whichaver js
fess, provided, howsver, that ¥, in‘the opinon of the attorneys for Lander, Borrower is not parmitiad by
law to pay such taxes, Lendar shall have tha right, at lts oplion, to daclare the Loan due and payeble on a
date spacified in 2 prior notice to Borrower of not loea than thidy (30) days. Any prapsyment made by
daorﬂma':‘ pgrs;ant to the terms of this paragraph shall ba made withoul any Prepayment Charge (ab

e 8 Note). . '

() il at any time the' United étatu of Am;rk;a. any State therecf, or any gavernmantal
subdivision of any such Stale, shall requirs revenue or other stamps to ba affixed to the Note or this
Security Instrument, Borrowar will, upon demand, pay for the same, with interest and penalties thereon, if
80y. _ o . _

ARTICLE 8.

NEV. v ODIFL ROV |

601 Governing Provisions. In the event of any conflicts of Inconsistencies between the
terms and conditions of this Articie 8 snd the remainder of this Security Instrument, the terms and
;:ondltiona of this Arlicle 8 shal control and be binding, but only (o the extent of any -tconficts or
noonsistencles. \

'

6.02 Evasion of Prepayment Terms. 1 en Evenl of Default shall occur, a tender of any
paymeni of principal by Borrower, its succassors or assigns or by anyone on behalf of Borrowaer, its
succassors or essigns, in excess of the amount which would have baen payabla had the Event of Default
not occurred, shall constitute an avasion of the prepayment terms of the Note, 8s Incorporatad herein by
refarencs, and shall bs deemed lo'be 8 voluntary prepayment thereunday and any such payment, to the
ﬁcﬁé permitiad by law, must inciude the prepayment chorge compuled in aecorgance wtrn-me tarrns of
{ {e. .

" 6.03. Receiver, ln furtharance of and not In limitetion of any cther provisions b Hiia Securily
Instrument, including without Kmitation Section 2,02(a): .

If an Event of Défault shall eceur, the Lendér shall ba entled as a matter of dJM and without
notice to Borrower or artyone claiming under Borrower and withault gliving bond and withatlt regard to the
solvency or insoivency of the Borrower of any party bound for the psyment of the Socured Dbl
wasta of the Properly or adequacy of the security of the Property for the cbligations then gec
or the than value of the Praperty, o apply ax paria for tha appokitment of a receiver In

the statutes and law mada and provided for and such receiver shell have, in sddidon % ef rights and
powers customarily given to snd exarcised by such receivers end sil rights and powers gramted to such
teceivar ar Lender under this Securlty Insirumant {ta the extent slowed by law), all the rights, powers and
1emodies a3 provided by lsw or 88 may be contalned in any court order or decree applying isuch remedy.

A court [s suthorized 10 appaint @ receiver on raquest or petition of Lendsr, and Borrower: Imevocably
sonsents b the tmant of @ recetver and waives any notice of Application theralor. | Buch recelver
shall gollest the Rents as horeinafiar defined, and all other Inoome of any kind; manage tha Prgperty solo
preveni waste; executn Leases (as herelnafter defined) within o beyond the period of redalvership, pay
all expenses for normal malntenance of the Property aad perform the terms of this Security Instrument
and apply tha Rents fo the cosis and axpanass of e recalvarahip, including reasonable ' fees,
to the repaymant of the Securad Obligatlons and 16 the operation, maintenance and upkeep and repair of
tha Property, including payment of taxes on the Property and payments of premiums of ingprance on the
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_ s;mmy Instrument, Indudlng witheut §mitation Section 2.02(a):

'

Property and any Other rights permilted by law, Borrowsr does hereby irrevocably consent lo such
appointment. Lendsr's right to appointment of 3 receiver shall exist whether or nat the apparent velue of
the Property exceeds the ndsbtedness secured hereby by a substantial amount and without agy showing
as required by N.R.S. 107.100. The receiver may, to the extent pammitted under applicable law, without
notice, enter upon snd toke possesshon of the Property, or aay pan thereof, by force,

proceedings, cjoctment or othenvise, end remove Borrower or any ather person or. enﬂly and any
personsl properly therefrom, and may hold, operate and manage the same, receive alf Refits/and do the
things the recelver finds necessary to preserve and protoct the Proparty, whelher durn, mdonq of
foreclosure, during a redemption periad, If any, or otharwise, and as further provided In any, uﬂgmm of
Rents and Leases executed by the Borrower to the Lender, whether conlainad In tis ' instrument
or in a saparste Instrument. Borrower ahal! not contest the appoinbment of a receiver lo ‘Operate the
Property at any time from and after the occumence of an Evant of Defeult including, without Emitation,
during the Insttution of foreclosure ptoceedings, Upon an Event of Default, Borrawer shall pescesbly
tum over passession of the Propeity to a receiver upon raquest of Lender, L

6.04 Right to Collact Rents, ‘in furihorance of and no! in limitation of any olhqr provisions of
this Security Instrament, including without hmllabon Section 3.03:

Upon an Event of Defaull and wheiher befors or after the Institution af legel pioceedings to
foreclose the fian hereof or befora or aftar sale of tha Property or during any period of redemplion the
Lender, and without regard to wasts, adequacy of the: security or solvancy of tha Borrower, may revoke

. the prlvl!egelllcsnn granted Bomowar hareunder 1o collect the Rents and may, ‘st lts optign, without

notica In person or by agent, with of without taking posaession of of antering e Froperty, with or without

.bringing any ection or procaeding, or by a duly eppointed recelver, glve or raquire Borrowaer fo give, notice

lo any or il lenants under any Lease authorizing and directing the tenant 1o pay Rents 1o Lender or'such
raceivar, as the casa may be; collect il of the Rents; onforca the payment thereof and exdrclys all of the
rights of the landiord undar any Lease (as hereinafter defiried) and st of the rights of Lender hereunder;
enier upon, take possession of, manage and opersto said Property, or any part thereaf;, mey concel,
enforea or modify any Leasss,. and fix o modify Renls, and do.any acts which the. Lender dm proper
to protect the security heraol with or without taking possession of the Property, )

- Any Rents whether collected by the Lender or by euch recaiver, as the case may be, shall be
applied to the costs and expenses of operation, management snd colleation, indudlhg teascnsblo
attorneys’ fees, to the payment of the fees and expenses of any agen! or receiver so! acling, to the
payment of taxea, asssssments, insurenca premiums and sxpanditures for the manaqomqm #ind upksep
of the Property, to the performance of the landiord’s obligetions under the Leases and to any. Securad
Obligations, all In such arder as the Lender may determine. |

The: entering upon and taking passession of the Property, the eouecﬂon of such IRem and the
applicalfon thersof as aforessid shall not cure or walve any Event of Dafsult undat thia Secuty
instrumant or affact any notice of default or invaikiate sny sct done pursuent'to such n i ner In any
way aparais to pravent the Lender from ursuing any othes remedy which It may now o hersafier have
undeér the terms of this Ssourity Instrument or tha Nata or any other security sesuring the , or shall
& in any way be deemad to conaiitute the Lander a mortgagas-in-possession. The rights nmnder shall

.In no way be dependent upon and shall apply without regard to whether the Property any in danger of

belng lost, matersily Injured or damaged or whether the Property are adequate to disch: i Securad
Obligations. The rights contained herein sre in additien to and shall he cumuiative with the given in
eny separale Instrument, sseigning any Rents or Leasas of the Proparty- and shall nat amand or modlty
the rights in any such separate agreament,

8,06 Right to Forgclose. [n fustherance of and not in Bmltetlon of any other pmilons of inis
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If an Event of Default shall occur the Lender may, elthar with or without entry or teking
possassicn, procesd by suR of sults 8t 1aw or in equity or by any other sppropriate procesdingsior remedy
to enforce payment of the Secured Chligations.or the of any other term hared! or ony other
right and the Borower hersby suthorizes -8nd fully empowers the Lender to foreciose of cause o ba
forsciosed this Securdty instrument by Judicial proceedings or non<udiclal procesdings, Inﬁ:d!hg without
fimitation by advertisement. with power of sale (o the sxtent allowad by law), or by such other siatulory
procedure avalable In the Stale where the Property Is located and grants to the Lerider full suthorky to
cause Trustee [o sell the Properly st public auction and convey Utie to the Property to the purchasar,
efther In one parcel or-'separate lots and parcals, at the option of Landar, all in accordance pvmfnand inthe

manner praseribed by faw, and out of the praceeds arlsing from sale and foraciosurg to retain the .

ptincipal 2nd interest dua on the Nele and the Becurad Obligstions togelher with all such aums of money
us Lender shall have expanded or advanced pursuant to this Securlty Instrument of pursuant to statute
togethar with interest thereon as hereln provided and. sfl costs and aexpenses of sugh foreclosurs,
including without iimitation lawful maximum ressonable altomeys® lees, the cost of lenvironmental
inspection and appralsal costs snd expensss, with the balsacs, if sny, o be paid to the ona enlted
theralc by Jaw. In Bny such proceeding the Lsnder may apply all or any partion of the Secured
Obligationa to the amount of the purchase price. )

8.08 Forbearance by Lender Not A Walver, Borrower walves o ths extenl p'eLmS&ed by law,
notice of election o matws of dactare due the whole of the Sacured Obligations, Any farbaarance by
Lender In exercising any righ! or remady hereunder, or ctherwise afforded by spplicable law, shall netbe
& walver of or preclude the axercise of any right or remedy, The acceptance by Lendar of paymant of any
stim secured by this Sacurlty Instrument aer the due data of such payment shail not be & walver of
Lender's right elther to raquire prompt payment when due of all other sums so secured of 10:dedlare an
Event of Defaylt for falluré to make prompt paymeont. The procuramant of ngurance of tha payment of
taxes of other llens or charges by Lender shall not be a walver of Lender's right 1o accelerate $he maturity
of the Secured Obligations nor shall Lender’s recelpt of any awards, proceeds or damages under this
Sacurity Instrument opergie o cure or walva Barrawer's default in payment of sums sacured by this
Security Inattument.

6.07 Remadles Cumulaﬂv-'md Not Exclusive, 'ln furtherance of and no! In It I{aﬁon of any

cthar provitians of this Secunity Instrument, |ncuding without imiation Sestlon 2.02(g):

: o]
Lendar shell be enlliled to enforce payment and performance of any Indeblecness or sbilgalions
sacured hereby and to exercise all righls and powers under this Security Instrument or uhder any Loan
Document or ather agreement or any laws now or hereaftar in force, nolwithstanding or sl of the

said indebtadness and chiigations secured hercby may now or hereafier be olharwise seeured, whether

by martgage, daed of truat, pledge, flen, assignmant o vtherwise. Neither the acceplance of this Securlly
Instrument nor its anforcament, whether by court action of pursuant la the power of salg (tathe exient
aliowad by law) or other righits, powers snd remedies herein contelnad, shell prajudice or In aby manner
affact Lender's right to 1oalize upon or enforce any other secutilty now or hereatier hakd by Landers, k
being agreed that Landar shall be entitled to enforce this Security Instrument and any s%curity now
or hereaftsr hald by Lendes In such ordar and manner as it may In Rs absolute discration detéimine. No
remedy herein conferred upon or faserved to Londer |8 Intended to be exclusive of nny other remedy
herein or by law provided or panmitted, bt each shall be cumulative and shall be In 1o every
other remsdy given hereunder or now of hereafter exiating at few o In equity or by slatuty. Bvery right,
power ot remady given by any of the Loan Documants io Lender or to which Lender may be otherwise
entitied, may be exercised, concurmently or independently, from ime to lime and as ofisn Bs may be
desmed expedient by Lender and Lender may pursué inconsistant remedies, '

6.08  Walver of Notice, Borrowes shall not be entilisd o eny nofices of any ne 8 whatsoover
from Landsr axcapt with respact 1o mattars for which this Security Instrument specifically|ind expressly

. provides for the giving of notice by Lender to Borrower and edeept with respsct to 8 for which

Lender Is required by applicable law lo glvs notice, end Borrower, to the fullast axtent ‘J by law,
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hereby expressty waives the right la receive any notice from Lender wnn respact o any mattef for which
|his Security Instrument dose not apacifically and expressly provide for the giving of not;qo By Lender to
Borrower,

609 Nevads Covenants, The covenant nombars 1,3, 4 (lhe dsfsult rale! of lmafesl as
provided In the Note), 5, 6, 7 {counse! lees), 8 and 0 of N.R.S, 107.030, are hereby adoptad snd made B
part of this Security lnstrumenr provided, howevdr, that the expross prov!siom of this Securily Instrument
shall cantrdl I In conflict with Covenant Nes, 1, 3, 4 and 9, and the provisions of Covenant!Nos. 5, 6, 7
and 8 shall control if in conflict with the expross provlslona of this Security Instrument; the brovhnm of
both ntharwiss to ba cumulative, Any dafsult of Borrower shal entitls Lmdcr to the rembdibs avallable
for a vialation of the covenants incarporated by refarence, . ,

8.40  Walver of N.R.S. 675. The Borrower does hemby warrant 10, Lender. thiat Borrower as

owner of the Properly, does hareby waive Xs rights, i any, under N.R.S. 675.080 and N.R.S. 875.470,

and doas further werrant o Lander that Borrower will not usa N.R.S, 675.080 and/or N.R.8, 675.470 a5 2
defense In its obligation for repayment of the Loan end lndobtednaaa securad heroby (o Londur, :

891  Acknow! adgment of Waiver of Hearing ‘Befors Sale,

Borrower understands that under the Conslitution of the Unitad States and the cOnalkutlon of the
State where the Property Is locatad it may have the right lo notice and hearing balora lhe Proparty may
be sold and that the nonjudiclet procadures for foreciosure, including, without Emitation, by advertissment
with power of sale, do not Insurs that persanal notice will be given to the Borrower &nd nalthier seld non-
Judicial procedures nor the Uniform Comwnercial Code may require any hearing or -gther judicial
proceeding. BORROWER HEREBY EXPRESSLY CONSENTS AND AGREES THAT THE IPROPERTY
MAY BE FORECLOSED BY NON-JUDICIAL PROCERDURES AND THAT THE PERSOML PRORERTY
MAY BE DISPOSED OF PURSUANT TO THE UNIFORM COMMERCIAL CODE OF THE STATE
WHERE THE PROPERTY IS LOCATED. BORROWER ACKNOWLEDGES THAT IT IS REPRESENTED
BY LEGAL COUNSEL AND THAT BEFORE SIGNING THIS DOCUMENT THIS PARAGRAPH AND
BORROWER'S CONSTITUTIONAL RIGHTS WERE FULLY EXPLAINED BY SUCH chNSEL AND
THAT BORROWER UNDERSTANDOS THE NATURE AND EXTENT OF THE RIGHTS WAIVB) HEREBY
AND THE EFFECT OF SUCH WAIVER ‘

6.92  Trustee, ‘,

" 1t shall be no part of ths duty of the Trustes to ses ko any recording, Ring or reglstration of this
Security fnstrument or any other Instrument in addiion or supplemental therelo, or fo give any notics
theraof, or 1o sae to the payment of or be under any duly In respect of myhxor asseskment or other
governmental charge which mey be lavied or assessed on the Proparty, or any part hereof, ‘or against the

Borrower, or 1o see to the performence or obaervance by the Borrowor of sny of the nis end
agreemenis conleined harein, ' The Trustee shall not be responshile for the exacution,

orvﬂldllyoﬂhlasawmylnslrumemorofmylnshw»enunaddubnonupplemamm .orbuhe
sufficlency of the security purported lo be created hershy, and mekes no thereof

ar n respect of the dghts of the Lendsr, The Trustee shall have the right to advise with eod el upon any
matters arising hareunder snd shall be fully prolectad In relying as to [sgs! matters onvlp advise of
counsél, The Trustes shall not incur any personal llabliity hereundar except lor its own al misconduct;
end the Trustea shail have the righl to rely on Instniment, documant or signature | g or
supporting any action iaken er proposed to be taloen the Teustes hersunder, balieved b;}m.Tmm In
good falth to be genuiie, . :

In case of the death, inabllity, refusal or incapacity of the Trustee 1o act, or at th ophon of the
Lender at any tima and wlthoul cause or-nofice, & successor or subsiiute Truatee. may be .named,

constituled snd appointad, and the succassor trustes ehell 50 notly the Bomuwer, | Sucessor of
substitute trusiees may be named, consttuted and appointed without procuring the ms}gnﬁllnn of the
44-
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" 20040701 as Document No. 04832, July 2, 2004, in Book 20040702 .88 Document No.

former trustee and without other formality except the excwﬂon snd acknowledgmant by u’te Lender ¢f 8
wrilten instrument {which instnument, If tha Lendar is a corparation, shatl be exscuted by ma President or
any Vice President, withoul the necassily of any action by the Bosid of Directors lupmnnng such
appointment) eppolnting and designaling such successor or substitte trustee, whereupon such
successor of. substitte trustee shell become vested with and succeed ta all of the rights, Ules, privileges,
powers and duties of thé Truslee named heroin. Such right of appointment of & substitute orsuccessor
trustae shall exist as often end whenpever for ariy of sald causes the original or o substitute
ttustae cannol or will not axt or has been remaved as hereln provided.

6,13  Maturity Date. The fingl payment of the indabledness evkienced by the h{uto Is due snd

peyable on April 11, 2018 (tha “Maturlty Date").

€6.14 Default Rate, The *highes! rate pannuted under appiicable tew" refem{b In Saction
1.03 shal mean the Default Rate (as défined in the Note) If such 8 rata is not specified by & picabls law,

6.15 Planned Community, The Praperty includes certaln units in, logetherwnh an undivided
interest. in the comman elements/common elaments of a residentie! wmmuﬂly—lntbrm planned
communiy project known as; Palmillz (the *Planned Community”). " if the Paimila’ Homeowner's
Association, a Nevada non-profit corporation, or another entity which acts for thar Plannpd ¢
{the “Planned Community Association®), hokis titke o the Propeity, or any past thereof or interest
thereln, for the benefit or use of tha Owners (as that term Is defined in the Daclaralion [defined below]),
the Pmpeﬂy also includes Borrowar's interest in the Planned Communlty: Assoclation and the uses,
proceeds and benefits of Borrowers Interest. In Badition to the covanants and agreemems mado Inthis
Securily Instrument, Borower and Lander furthar covenant and sgree as follows:

. (a)  Planned Community Obligations. Borrowair shall parform 2l of Botrower’s obligations
undat the Planned Community's Constituant Documents. The “Conatituent Documents”® pre coflectivaly

the: (1) Declarafion of Covenants, Conditions and Resirctions and Reservation of Easemeniz for
Palmilla, recorded December 10, 2003 in Book 20031210 as Document No. 03076, as. emended by
Annaxation Amendmants thereto recorded August 21, 2006 in Book 20080821 as Document No, 003685,
racorded September 6, 2006 in Book 20060908 as Docurent No. 00388, recorded Febniary 7, 2006 In
Book 20080207 as Document No. 02091 snd recerded February 27, 2007, In Book) 20070227 as
Document No. 0003972, and as amendad by the instruments meovded on July 1, 2004, in Boc;k
, May 1
2008, In Book 20050518 as Documant No, 03005, sl such instruments and documants be tecomod n
the roat estote records of Clark County, Nevada (collactively, the ‘Declsration”); {Ii) the pnd articies of
Incorporation and by-iaws of the Planned Community Association; (i) any rules and requiations adopled
by the Planned Communlty Association; and (iv) other aquivalent documants, Borowesr shall promplly
pay, wheon due, ail duei and nssassments Imposead. pursuanl io the Constitvent Documents:

) Publlc Ljabitity ingurance, Borrower will take such actions as may be maaonabh o
insure that tha Pianned Community Association maintains a public Jability insurance policy acceptable In
form, emount and sxtent of covorsge to Lender,

(©) Condemuation. The procseda of eny awerd or claim: for da , direct or
consequsential, payable to Borrower In connacicn with any condemnation or other taking of ﬂorany part

- of the Proparty, whather of any unit or of the common slements,.or for eny conveyancs "pmb
8P| Y -

condemnation, erg heraby sssigned and shall be paid to Lender. Such procaeds shall
Lender to the sums sacurad by this Security Instruinent as provided In Section 1,08

Instrument, The Borrawer shall immadiataly notify Lender in wiiting of: () the receipt by the
any notice or othar writihg ¢ communication from the Plannsd Community, or By person oF
on behalf of the Planned Communily, noting or cisiming any default by the Borrower In performancs or

obsarvance under the ambmm'wm)Mommofwdammwd f to, or
cmimencemem or Institution of any condemnation or eminent domain ptoosedlns agoin mc Land or
-45.
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" dus, then Lender may pay them, Any amounts gisbursed by Lender under this
become addilional debt’ of Borrower secured by this Socurity Inshumant. Unfess B%Lamr'

Improvaments, Borrowar shall accapt direction of Lander with respect to the pxercise of the Borrower's

rights end oplions under the Constituent Doouments.

{d) Lender's Prior Consent, 'Borrower shall not, excepl after nntlue to Lefder and with
Lenders prior wrilten consent, olther partitian or subdivide the Property or consent o or calmaiany of the
following to occur .

" the abandonment or termination of ine Planned Community excapt for
abandcnmentcr termination requirad by lew In the case of substaniial deatruction by fwe of btmr casualty
orinthecaseof 8 tnklng by condemnstion or enﬂnwt domalm;

(I} * any smendmentiG any.Srovision of the Constituent Documents;

lormlnation of profassional management and asaumpﬂon o el

()
' menagemontof the Planned Communiy Assoclation; or

any action which would have the stfect ot rerciering the pubﬁc Rabliity

! ()
 insurence coverage maintatned by the Planned Comsmunity Association unacceptatie 1o Lehm

(e) Remadias. !f Borower does not pay Planned Community duos and a5 s«'g’mnts wheﬁ

agres to other tenms of payment these smounts shall besr Intarest from the date of disbu aithe

' Note rete end shall be payable wnh lnterest upon notics frcm Lender to Bommar mquasﬂng payment.

4] Books and Recaeda, Bormwef will maintain bobks end records and tpanl aocounls
separate from thosa of tha Planned Community and the Plarined Communlty Assoclation,

{a) Funds. Borrower will not commingle the funds and other assats of Borower with those
of the Planned Community or Planned Community Association,

n} ' . Bomrower will not enfer inta any contract or dgreemant with
the Pianned Communily or Phnned Oommtmlly Asaoclalion except upon lerms and conditions that sre
inldnsically fair and substantially simiiar io those that woukd be available on an arms-lenptly basls with
third parties other than the Pianned Community or Planned Community Assodiation, Y

. Borrower sgreea o cause to be sll things

@)  Compliance With Covenanis .
necessary fo comply with the cavensnis contained In this Security Instument and the other Loan
Documaenls, except to the axhnl the Borrowet is preventad from doing so by tha Constiuent Qocuments.

) mnmmmmmmmm Actlons, Borrower will not take any achion, or witl
withhold spproval from, gs the cass may ba, any action proposed (o be takén by the Pram |Community
Assacigtion which, if taken by-Borrower would be an Event of Dsfault hareunder. iimitng the
mgolng. Bomwer covenanis and agrees to exerclse Its voting rlnhb in the PI&nan [Community

(] bdsapprmmpmposodacummueuammyMumm
menad Community Associetion’s contribulion o tha Planned Community’s reserve t which is
maintained for the Property’s common area repair and maintanance {the *Resarve Acccumf')llf the efect
of such dacrease would be to decrease the Reaarve Account below a lsvel sufficiert to fuhd janticpated

. rapairs, maintenance and improvements, as detarmined by the Planned Community's opér:gng bucget,

" lla current reserve acoount analysis and any current property assesament ropom , however,
that if Lender besed upan s Gurren! property sssessment raport for tha Propeity, deler that such
decreass was not appropriele, Lendsr may require Borrower to Increase the On-going t

: -46- '
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Reserve (ss defined In the Reserve Agreement of even date herewith executed by Bnrmmr) by an
amount sufficient In Lender's reasonsble discretion, based upon such property assessmem repor, ta
meet anticipatad repairs, maintanance snd improvements, provided howsver, that inno e shall such
incresse per unit excaed the amount of decrease per unit otherwise approved by Planned
Community;

lo disappraove d}sbursemen(s from the Reserve Account lof metters ather

than repair and maintenence to the Properiy's common areas;

ity to disapprove any ‘pmposed action which would resuit llnuany furtnar
oncumbnnco of the Property; ' ‘

{v) o Initiale and approve Increases W the members n lo tha
Reserve Account If such incraase s necossary to establish the reserve fund at a level s #lent to fund
anticlpated repairs, maintenance and improvements, ' 88 detsrmined by thé Planned Community
Asaonc;albn 's apersting budget, lts current resarve soaount sna)ysla and any current propérty assessment
feports; and

{v) for purposes hereof, action taken by the Bomowar shall alsty maan that
taken by the directors of the Plsnned Community Assocla!lnn nominated and appointed by }M Bommu

(k) Aszessment Report. Not mora often once during each calendar yea(. Lender may
require that a-currerit property assessmant report ba prepsred, at Borrowar's expanse, to ustimate the
nead for current and anticipated repalrs, maintananca snd Improvements for the Planned POMunny, or
any portkm thereof,

M  Plaoned Communjtv Association Reports. Borrower sgress, upon requesl, to provide
copias to Lender, in 2 timely menner, of reports, finandial analyses, budgets, notices, mlnth of Plannsd
Comiruinity - related meslings, and any othar matetal Information received by Bomnve: pﬁecw the
opersiion and mmgamer\t of the Property, ,

{m ) gmgy_ﬁgmgm. Borrawer shafl naot volag to amend or modily or othepwﬁse approve,
consent to or sulfer the emendment or modification of the Constituent Documents In sy manner
whatsoever without cbtaining Lender's prior wiittan approval. Borrower hareby appointy Lender as
‘Bomower's Irevacable power-of-aitomey, coupled with an Interest, to sct on bishall of Bérrowsr with
respect o (a} voling 1o amend or madily the Constituent Documents {except thet Borrower ahall not be
deemed to have breached tha foregoing by rasan of any amendment or modification of {he Gonstiuent
Dacumanis not requirng the appravel of the Borrowar under the Conslituent Documents), and (b) voling
with respact o the disposilion of casualty proceeds or any condsmnation award which thell ba voted at
the. diraction of Lender and consistently wilh the provisions of this Sscurlty instrument. Boriower agrees
to enter Into a Proxy Agresmant(s) and to axecuts such gther documents and laka such biher action as
Lender may reguire lo evidence Lender's tights lo exercise 80me voting rights I» the Plannad
Communlity whils any Event of Default Is continuing,

(n)  Conkol, Tha Planned Community Asenciation shall al aif imes be und the calactive -

control of Borrower, As used in thia Subssction 8,15(n), the term’ “control” means the possession,
diractly or Indirectly, of the pawsr to direct or cause the direclion of menagament, policies or Hetivitles of 8
p:son:boxenmy whether through ownershilp of voling - secucities, by contract, byopewl" of law, or
otherwise, .

(o) . Declarant Rights. Borrower shall nol convey, transfar, aasign, reling df; otherwige
dispose of its rights and intarests 23 the “Declarant” under the Declaration without thd ders prior

wrilten consent,
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(r} Increass in the Number of Units In the Assoclatien. Without vmmng any of the
foregoing, without the Lender’s prior writlen consent, the Borrower shall not exerclsa any rights i§ may
hava,. ag the "Declaramt™ under the under Declaration, under Sectlon 14,4{n)(2) of the Decamaton
{captioned "Certain Oher Righls®).

Canml_o_a Borrower agroes not to convert the Property to any addmbna common

(@
Interest communty, condominfum, plenned community or cooperative of any kind, and the cotwersian or

recording of any additionsl common Interest communily, condomlvum, planned community or
a?gperrt‘ma Mmm:m on the Proparty or any pan thereo! with respect to the Property shall be an Ewnt
of Uglal T,

ARTICLE7, . v ,
MiS s

7.01 Amendments. This Instrument cannot bs walved, changed, dlscharged Ior Aerminatad
on:lly, but enly by sni instrumant in writing signed by the parly agalnst whom enforcement p( any walver,
change, discharga or termination is sought.

7.02  Borrowsr Walvar of Rights; Waiver of Automatic Stay.

(@) Borrower walves to the extent permilted by law, (i} the banefit of all laws now existing or
that may hereafter ba enacled praviding for any appralsement before sale of any portion of the Propery,
{1) all nghts of valuation, appraisement, stay of execution, relnstalement and rede laws. and
marshaling in the even! of foraciosure of the fiens hereby created, (R) el rights and. remadies which

Bomrowar may have or be able to asser by ceason of the Iaws of the Siate whera the Pfopmls localed. -

pertaining to the rights and remedies of surelies, (iv) the right o assert any statute of limited as a bar
to tha enforcement of the {ian of this Security Instrument or lo any action hrought to endarta. the Nots or

“any.other obligation secured by this Security Instrument, and (v) any rights, legsl of equitabla, to require

marshaling of assets or to require upon foreclosure sales In @ parteular order, Lender hays the right
to detarmine the order In which any or alf of the Property shall be subjected to the remedias provided
herein. Lender shall have tha right to datermine the order in which any or all portions of Ihe Secured
Obligalions ars sahsﬁad from the promad: realized upon the exercise of the remedies providcdl herein,

(b} WITHOUT LIMITING ANY OF THE FOREGOING SET FORTH IN SUBSECTION (s)
ABOVE, BORROWER HEREBY AGREES THAT, IN CONSIDERATION OF LENDER'S AGREEMENT
TO MAKE THE LOAN AND IN RECOGNITION THAT THE FOLLOWING COVENANT IS A/ MATERIAL
INDUCEMENT FOR LENDER TO MAKE THE LOAN, IF BORROWER SHALL () FMEVPWH ANY
BANKRUPTCY COURT OF COMPETENT JURISOICTION OR BE THE SUBJECT OF ANY PETITION
UNDER ANY SECTION OR CHAPTER OF THE BANKRUPTCY CODE, OR SiM
STATUTE: (1) BE THE SUBJECT OF ANY OROER FOR RELIEF ISSUED UNDER THE
CODE OR SIMILAR LAW OR STATUTE; (iil) FILE OR BE THE SUBJECT OF ANY'P

ANY REORGANIZATION, ARRANGEMENT, COMPOSITION, READJUSTMENT,

DISSOLUTION, OR SIMILAR RELIEF UNDER ANY PRESENT OR FUTURE FEDERAL OR HTATE ACT

OR LAW RELAT!NG TO BANKRUPTCY, INSOLVENCY, OR OTHER RELIEF FOR MORS‘ )

RECEIVER, CONSERVATOR. OR LIQUIDATOR; OR (v) BE THE SUBJECT OF|:AN ORDE‘.
JUDGMENT OR DEGREE ENTERED BY ANY COURT OF COMPETENT JURISDICT] | APPROVING

COMPOSITION, READJUSTMENT, LIQUIDATION, DlSSOLUTION.ORSIMILAR RELIE UNDER ANY
PRESENT OR FUTURE FEDERAL OR STAT! ACT OR LAW RELATING TO EANW‘UP’LCY
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LAW OR STATUTE (INCLUDING, WITHOUT LIMITATION, RELIEF FROM ANY EXCLUSIVE PERIOD
SET FORTH IN SECTION 1121 OF THE BANKRUPTCY CODE) CR OTHERWISE AVALABLE TO

" . LENDER AS PROVIDED IN THE NOTE AND THE LOAN DOCUMENTS, AND ‘AS OTHERWISE

PROVIDED BY LAW, AND BORROWER HEREBY IRREVOCABLY WAIVES ITS RIGHT TO OBJECT
TO SUCH RELIEF.

7.03 . Statements by Borrawer. Borrower shall, within ten (10) days afie¢ written notice
theraof from Lender, deliver to Lender (or any person designated by Lender) a wrilten stalemant, in form
satisfactory to Landar, fully acknowledgaed, stating the unpald principal of and lnterest on the ‘Note and
any other amounta securad by this Sscurity Insirument and stating whether sny offeet, counterciaim or
defense exisls against such sums and the obligations of this Secuity instrument, L :

7.04 Loan Statemsnt Fees. Lander or its autharized loan servi agent may impose a
3arvice chaige for any statament requestad by Borrower regarding the Sacured Obligations; provided,
however, thal such amount may nat exceed the maximum amount aliowed by law at the tirhe request for
the slatement is meda. ) o :

7.08  Notices, Whenever Borrower, Trusiee or Lender shai desire to give or serye any nolice,
demand, request or other communication with respact to this' Security Instrument, each ‘such nolice,
demgnd, request or communication shall be given In writing at the address of the intended ra¢iplent set
forth below by any of the lcliowing means: (s) personal service (Including, without limitation, service by
ovarnight colrisr sarvice), () elecironic communication, whether by ielex, lelogram, facsimile or
lelecopying (f confirmed In writing gent by personal service or by registered or certified, firet class mall,
return racalpt requested); or {¢) registerad or centified, first class mah, return receipt reque “d: .

If 1o Lander: ARTESIA MORTGAGE CAPITAL CORPORATION
1180 NW Maple Street, Suite 202
Isssqueh, Washington 88027
Altr: Servicing Dopartment
Fax: (425) 313-1005

with a copy lo: BEST & FLANAGAN LLP
225 South Sixth Strest, Sulle 4000 o
Minneapoila, Minnescls 55402 . f
Attn: Thomas G. Garry : ;
Fax: (612) 339-5807

It to Borrower; PALMILLA DEVELOPMENT CQ., INC. -
. 235 West Brooks Avenus, 2nd Floor,
North Las Vegas, Nevada 88030
Fax; (702) 395-6249 . !
_Attn: Hsgal Rapaport |
|
|

with & copy to: " RONALD E, GILLETTE, Esq
235 West Brooka Avenus, 2nd Floor
North Les Vegas, Nevada 85030 - .
Fax: (702) 399-8243 |

It ta Trustse: . Equity Tille, LLC, a Nevsda limlied flablty company '
7360 West Flamingo Road " ) .
.. Las Vegas, Nsvada 89147 . . I
Abn: Robsrt Rosales Ty
Fax: (702) 432-1113
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Such addresses may be changed by notica (o the other parles glven In the same manne}:us provided
sbove. Any notice, demand of request sent pursuant (o etthar subsection (a) or (b) hefeof shall be
dsomed receivad upon ouch personal service or upan diapatch by alactronic means, snd, If gent pursuant

to subsection {c) shall be deerned raceived fiva {5) days fallwing deposit in the matl, }

.7.06  Captiens. ‘The captians or hesdings at the beginning of each Saction herekf pre for the
convenience of reference only and are not & part of this Securly Instrument, |

707  Savings Clause; invalidity. of Certain Provisions. Notwithstanding any k:wlslons in
the Note or in this Security Instrument to the contrary, the Iotal liabliity lor payments In % nature of
Interest, including, without Emitation, prepayment charges, defaull interest and Inte fees, shall st excasd
tha limits imposad by the laws of the Stala where the Property is located or the United States of Amarica
relating lo maximuni sllowable charges of interest. Lender shail not be enliied 1o receif, colect of
apply, as interes! on the Secured Obiigations, any smount In excess of the maximum fawiul rate of

intsrast permitied 1o be charged by eppiicable laws. | Lender aver receives, colects or ppplies as’

interest such amount which would be excessive, such intarest shad be appliad to reduca the unpsid
principal balance of the Note, and any remeining excess shell be pald over to person or paisans legslly
.entitied thereto. Every provision of this Secudty Instrument is Intendid to be saverable, In fe event any
term or provision haraof is declared fo be lliegal, invelld or unanforceabls for any resson whigtsdgeverby a
cowrt of competeni jurisdiction, such lllagal or invalid or unenforceabia lerm or provision shallinot affect

. the balance. of the terms and provisions herec, which terms and provisions shall remaln binding end

enforceable, .
. 7.08 Provisions Regarding Trustees, Af any limo, or from fime to time, without Habiity
therafor and without notice to Borrower, upon written request of Lander and presentation Security

Instrumant and the Note gecured hereby for sndorsement, and without affecting the pers liabHity of
any person for payment of the Securad Obligations {subject ta the imitations on rscourse aat forth In tha
Nots) or the. effact of this Securlty Insirument upon the remainder of the Property, Trumt 'ﬁ:n ons
acting] may (i) reconvay any part of the Propenty, (U) consani In wilfing to the making of any map of plat
theraof, (i) Join In granting any sasement thereon, or {iv) join in any exiension agreement or any
agreament subordinating the llen or charge hereof, |

Trustee shall aot be liable for any error of judgment or act done by Trustee, or be otharias
responsible or accountable under any chcumstances whalsoever. Trustee shall not be parsonally tabla
in case of entry by R of anyone acling by virtue of the powers hereln granted it upon the Property for
debls contracted or liabllity or damages incurred In the managemont or operation af the Froperty. All
monles recsived by Trustee shall,-unill used or applied -as hersin pravided, be held in|trist for the
purposes for which they were received, but need not be segregated in any manner from any othir monles

(excepl lo the axteni required by law) and Trustee shall be undar no llabiity for Interest orii sny monles

receivad by it hereunder, :

Trustea may resign by giving of notice of such resignation in wilting to Lander, |f Trustee shatl
dle, fesign or become disqualified from acting, or shall fall or refuse to axercise its powars heseunder
when requssied by Lender %o to do, .or if for any reason snd without causs Landar shall preferfo appeint
a substitute tusiee to act lnstead of the original Trustes named herein, or any prior or

‘substitute vustoe, Lender shall hava Wl power to appoint a substitute bustes and. if prefarréd, several

substituts trusteas in succession who shalt succead 1o all the astate, rights, powers and [duties of the
sforenemed Trustee. Upon appointment by Lender and upon recording of the substiution fn the land
records of the County where the Property Is located, any new Trustee appointed pursuant to any of the
provisions hereof shall, without any further act, deed or convayance, become vested with ajl itie estates,

originaﬂy namad as Trugtee hereln,

propertles, righls, pawers and trusis of s predecessor in the rights hereunder with the same effect as if
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. 708 Subrogation, To the extent that proceeds of the Noie are used to pay any outstanding
fien, charge or prior ancumbrance agains! the Property, such praceeds havs been or will ba atvanced by
Lender a! Boower's request and Lender shall be subrogated to any and all rights and liens buld by any
owner or holdes of such outstanding liens, charges and prior encumbrancea \rrespeactive of witether said
liens, chargas or encumbrances are reloased.

7.10  Costs and Expenses; Anomey:'. Fees {or Proparation and Enfarcement.

(8)  Borrower acknowledges and confirms that Lender shall impose certain stralive
processing andior commitment fses in connection with (i)the axtension, renewal,| m« on,
amendmant and termination of the Loan, (1) the ralesss or substilution of coliataral therefor, (i)} obisining
cortaln consents, weivers and approvais with respect to the Property, or {iv) the review of sny Laase or
proposed Leass or the praparstion or review of any subordination, non-disturhance aid! sitommeant

greement (ihe occufrence of any of the above shall be' called an “Event’).  Bomrower further

scknowledges snd confiems that i shall ba responsibie for the payment of all costs of reapprsisel of the
Property of any part thereo!, whather requised by law, ragulation, Lendér or any govemnmenti# of quasi-
governmental authority. Borrower hereby acl-cmw!edgn and sgrees to pay, lmmeadiately, with or without
demand, all such fees (as the same may be increased or decreased from lime to time), and sny
sdditional fees of 8 simiar fypé or nalure which may be Imposed by Lender from time to dme, Upan the
occurrance of any Event or otherwise. Wheraver it Is provided for herein that Borrower pay sny coste and
expenses, such cosis and expenses sholl include, but not ba Iimited to, all sitorneys’ fees ind
disbursaments of Lendar. .

{b) Borrower shall pay all aftoneys' fees incurred by tender In conpection with (1) the
preparation of the Note, this Security Instrument and the other Loan Documents, and ()i the items set
forth in Saction 7, 10(5) above. In addition, Borrower shall pay to Lender on demand any and all
expenses, including, without limitation, aliorneys' fees and costs, Incurred or pald by Lender in proteciing
its Intereat In the Property or in collecting any smount payabla hereunder or in enforsing Its rights
heraunder wlth respsct lo the Property (including, without limitation, commencing any foreclosiire action),
whether or hot any legal proceeding ls commenced hereundar or thereunder, togethet with intersst

- thereon at tha Default Rate ffom the dale pald or incurred by Lender until such expansqs are paid by

Borrowar.

Al usad in this Securuy Instmmenn the terms “stiomeys’ fees’ or "stiomeys’ fsasw and costs’ or
“ettorneys’ facs, costs Bnd exponses” shall mean the roasonable attorneys' fess and t.ha costs and
axpenses of courisel to'Lender (including, without Emitation, In-house counse! employed by Lender),
which may Include, without fimRation, printing, duplicating, telephone, fax, air freight end- other cherges,
snd fees billed for iaw clerks, paralegals, kbrarians, expert witnesses and others not d {o the bar
but performing services under the supervision of an aftomsy and sll such fees, costs and expentas
incurred wilh respect to triel, appalists proceadings, arbilsations, out-of-court negotiations, workouts snd
saitlements, and bankmpicy o inzolvericy proceadings (including, witholt limitation, ‘«kbg rofief from
stay In bankruptoy procesdings), and whether or not any sction or procesding is brought
with reapact lo the matter for which such fees, costs and expenses were incurred, and wi or notthe
Lender is the prevaling party. “Lsnder shall slso be entiied to i3 aitosrmeys’ fees, costa and expenses
incurred in any post-udgmiant action or proccoding to enfarca end collect the judgment. | Thia Section
7.10 Is separate and sevaral, shall sunvive tha discharge of this Secutity Instrument, and shall survive the
meiger of this Seourlty instrument into any judgment on this Security instrument. ’

7.11  No Merger of Lease. If both the Borrower's and lonam;s estate under any L.sase or any

- portion tharect which constitutes a part of the Pioperty shall at any lime become vesled in ohu ‘owner, his

Socurity Instrument and the llen crested hereby shsll not be destroyad or.terminated by cbthn ol the

docirine of marger unlees Londer so elacls as svidencsd by tecording @ writtan declara 50 stalng,

and, unless and untll Lender 8o slects, Lender shall continue to have and enjoy all of the righls and

A priviisges of Lendsr s o the saparels esisies. In eddifion, upon Ine foreciosura of the crested by .

. &1 A y
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this Security Instrument on the Property pursuant to the provisions hereof, any leases or dublaases than
existing and affecting all or any porticn of the Properly shail not be desireyed or tarminated by application
of the law of marger or as 8 matter of law or 55 B rasuit of such foreciosure unless Leader or any
purchaser at such foreclasura sale shall so elect. No act by o on behalf of Lander or any such purcheser
shall constitute a termination of any Lease or sublease unless Lender or such purchaser shialliglve written
natice thereof to such tanant or sublenant. o

7.2~ Goveming Law, This Securlty lnstrument shall ba govemed by'and,wnstmad n
accordence with (he kws of the State whare the Property'is located, :

7.13 - Joint and Several Ohligstions. if this Security instrument Is signed by mote than one
party, all obligations herein contained shoe!l be daemsd to be the joint and severs! obligations of sach
party executing this Sacurity instrument, Any married person signing this Security Instrumentagreas that
recourse may be had agalnst sommunfly assels and against his or her separate for the
salisfaction of all obligetions contained hereln, : :

7.14  Interpretation. In this Security Instrument the singular shall include the }plwal and the
masculine shall inckide the feminine and peuter and vise versa, If the context so raquires, i

‘7,15  Reconveyance by Trustee, Upaon wrillen request of Lender siating |that af sums
secured heraby have been pald, and upon surrender of this Securty Instrument and the Note 1o Trustee

-for canceliation and retention and upan peyment by Borrower of Trustes's {ees, Trustae shalf saconvey to

Borrower, of to the parson of persons legsally entited therelo, without wartanty, eny portion of the
Property then held hereunder; The rocitals in such reconveyance of any metters of facls shall be
conclusive proof of the truthfulness thereof, The granies in any reconveyance may be described as ‘the
persen or persons legally entitled thereto,” Such grantas shall pay Trusiee » reasohable foo and
Trustee's costs Incurred in so reconvaying the Property,

7.18  Counterparts. This dosument may be exeouted and acknowladged in counterparts, all
of which executad and acknowledged counterparis shall together constifute a singls: documant,
Slgnature and scknowledgmeant pages may be delached from the counterparts .and attaclyed‘ lo 8 single
capy of this dacument to physically form ona docurnent, which may ba racorded. :

7.17  Effect of Security Agreemant; Fixturs Fillng. To the extant of the existence of sny
Parsonal Property encumbered by thia Sacurlty Insirument, ihis Security Instrument conslitiites both (2) 8

security agreement Intended to craate a security interest In such Parsanal Proparty in favor of Lendsr;
and, () & financing statement filed as a fiture filing in the real eslale records of the counly in which the
Property is located with respact to any end sil Fixdures includad within the Personal Propery with respect
10 any goods or other personal property that may now be or hereafler became such fixtures, Tha
information” In the subsdctions below- this- peragraph-ls provided in connection. with the Sling of this
Security Instument as 2 financing statement as referred (0 above, and the Borrower h yirepresents
and warranis such information to ha lrus and complete ex of tha date of this Securlly instrument. This
Sacurity. instrument shall be- seif-Gperative with respect to such Parsanal Praparty, but Bomower shall,

" upon the request of Landar, execute and deliver to Lander, in fonn and contort satt Jita Lender,
such fnancing statements, descripions of properly and such further assurances ad Lender may
daterming from ma to ¥ma lo be necessary or desirable to creats, perfect, conlinue and présatve the fen
and encumbrances hereof and tha security intarast grented herein upon and in the X Property

specifically desoribad herein, or panerally described and Inlended. to ba the subject of the sacurity
interest, fien and encumbrance hersby creatsd, grenied and conveyed, Lander, sl lje jexpense of
Borrower, may cause such statements, descriptions end assurances as provided Ini this Sscurity

- Ingtrument o be recordad and re-recorded, fllsd and refited, at such times and in such placesias may be

required or permitied by law i 80 creats, perisct and preserva the fien and encumbrance heriof upon i
of the Personal Property. By signing this Sacurlly Instrument, Borrower authorzes Londgf“h.wp such
finencing staloments before, on or efter ihe dats hersof, and Lo fie such amandments or tontinuation
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siatements, 2ll as Lender de!ermines necessary or desirable from time to ume o perlact of.continue the
llen of the Lender's securlty Interest In the Personal Properly, .

{a)  The Borrower Is the record cwner of the rasl astals described in this Security Instrument.
The name and melling address of lhe record owner of tha rea! estala describad In this Secuﬂty Instrurment
1s set for the in the first paragmph of this Security Instrument,

{b) The name, malling address, lype of orgenization and slate of formalion of the Borrower Is
88t forth In the first paragraph of this Bewﬂty Instrument. The Organizational Identification Mumber of the
Botrower is NV C32005-2003.

{¢)  The name end malling address of the Securad Party (Lender) ls:

ARTESIA MORTGAGE CAPITAL CORPORATION
1180 NW Maple Street, Sulte 202

Issaguan, Washington 88027

Attn: Servicing Deparimant

{d) This documant covers goods which arg or are to become fixtures.

7.18 Spouée' s Saparate Proparty, Any Borrower who is a maried parson expressly agrees
that recourse may be had sgalinst his or her separate praparty, subject fo the Emitations on récourse set
forth in Section 10 of the Note,

7.18  Offsats, No Secured Obligationa shalt ba deemed to have been offset or fo he offssl or
compensated by sl or part of any claim, cause of action, countercialm or cress cleim, whelner quidaled
or uniiquidated, which Borrawer of any successor to Eorfowsr now or heresfier msy have orpay ciaim to
have against Lendar; and, In respect to the Indebtedness now or hareafier secured heraby, Borrower
m«. 1o the fullest extent parmitted by law, the benefits of any law which authorizes or permils such

- 7.20 Construction of this Soeurity instrument. Borrower and Lander agree that this
Security lnstrumenl shai! ba Intarpretad In a fair, equs) and neutral manner as to each of helpbnies

7.21.  Clerical Erior. In the event Lander at any fime discavers that the Noto, dry other note

secured by this Securlty Instrument, this Sacurly Insirumant or any cther Loan O ontsins 8n. .
erior that was causad by a clerical mistake, calculation error, computer malfunction, efvor of
simiar error, Borrowar ogrees, upon notice from Landes, {0 re-executa any documents that sre hecessary
ta correct any such erron(s). Borrower lurther agrees that Lender will not be llabla'ta Borower for sny
damages Incured by Borower that sre directiy of indirectly caused by any such enmor, o

7.22 Lost, Stolen, Destroyed or Mutilated Loan Documents. In the event of tha loss, theft
or destruction of the Nols, any ofher nole secured by this Securlty Instrument or ther Losn

Documenl, of In the even! of the mulltetion of any of the Loan Documents, upon Lender's surrender to
Borrower of the mutiisted Loen Documsent, Borrower shall execute and deliver to Lender @ Loan
Document in form and content identical to, and to serva as a raplacement of, the losl, stolsh; destroysd,

or mutiated Loan Document and such replacement shall hava the same forco and effact us the lost,

stolen, destroyed, or mutiiated Loan Document, und may be treated for aff purposes as tha originel copy
of such Loan Document. |

723 Timels of the Essencs. Tima is of the essencs I the perlormance ot e:qh provision of
this Security lns\mmcnt.

K
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-sleged to exist, & detalle

has the effect of rendering any matarlal provision of the Note or this Security Instrument forcaghia
according 10 its lerms, Lender, at lis oplicn, mey demand immediate payment In full of afl sacured
by this Security Instrument and may invoke any ramedies parmitied under this Security mn t

7.24  Leglslstion Affecting Lender's nghts. i enactment or oxplratkm of nEpl able faws

7.25 RESERVED.

7.26 Exhibits and Riders, The axhibita and ridars, if any, slieched herato arL lworporated
hetaln by referance and made a part hereof,

7.27 - Successors. and “Assigns, Without In anyway Eimiting or affecling the provisions of
Section 1,15 hereof, all of the terms, covenants, provisions and condilions herein containsd shall be for
the benetit of, apply 1o, 8nd bind the helrs, successors and assigns of the Borrower and the Lender, and
are intended and shall be held 1> ba covenants running with the Land.

7.28  Declarstion of No Offset. The Borrower répresenis snd warrants Lo the Lender that the
Borrower has no knowledge of any olfsets, counterclaims or dafenses o the principal of the Secured
Cbligations, or to any part tharaof, or the interest thereon, either at law or in equity. )

7.23 Enlire Agreoment, This Security Instrument and the other Loan Documents: contain the

" entira agreement between the Borrower and tha Lender relating to or connecled with the Lban, Any other

agreemenis relsting to or connacted with the Loan not axprassly act forth in this Security instrument
and/or other Lean Documants are null and vold and supersedsd In thelr anﬂrety by the provisions of this
Security Instrumant end the other Loan Documents, .

* 7,30  No Joint Vanture or Partnership, The ralationship of the Borrawer ahd the Lender

. ¢reated hereby is stctly of dablor-creditor and nothing contalied herein or In any other, doguments or

instrument sscured heroby shall ba deamed or consirued to mnu & parthership ar joint vomm betwaen
Borrower and Lender .

i
731 No Lundu Obllgonons : } |

{a) Nolwﬂhstandlng any of the provisions contalned hereln with respect to Lk\der taking a
secuity interast in the Laam. ‘Lendgr is not undertaking the padormanca of any obllga?ons under the
Leases. . ‘

() By nccepling or epproving -anything required fo ba obsarved, performed or Rifiled or to
b8 given 1o Lender pursuant fo this Security Insirumsnt, the Nota or the other Loan entE, including
withou! limitation, any officer's certificale, balance sheel, siatement of profit and loss or|other fnancial
siatement, survey, appraissl, of Insurance policy, Lender sholl nol bg-deemed 1o hfva waranted,
consented to, o¢ affirmed the sufficiancy, the legalily or efféctivenssa of same, and sixch! adeopmee or
approval thereof shad not constitute any warranty or afitrmation with respect thersto by

732 Estoppel Gmlﬂum. After request by Lender, Borrower, within ten (3
furnish Lender or any propoasd assignee with 2 statemant, duly acknowledged and cortifiet
the amount of the-original prncipal amount of iNe Nots, the unpald princlpsl smoint of
of interast of the Note, the lerms ‘of payment and ‘maturlly date of the Noto, the dm 8
irferest and/or principal were last pald, that, except aa pravided in such siatement, thare gre:n
of avants which with the passage of lima or the giving of notice or both, would conatituti
Defeult under the Nota or this Sacurity. |nshumml, that the Note and this' Sacurity {netrumes
legal and binding obligations and have not been modified or If modified, giving partiz
modification,  whether & dy offsets or dafenses exist against the Secured Obligetions nd, if sny sre

dascription thareo!, thst ail Laasas are in full force and effsctand (provided
the Properly is not a residential multfamily property) have not been modified (or If modifiet

54

000770

000770

000770



122000

all modifications), the dale to which the Rents thereundar have been pald pursuant fo the Leases,
whethar or not, to the best knowiedge of Borrower, any of the tenanis under the Leases are in default

under the Leases. and, X any of the ienants ere [n dafaull, setling forth the speclfic nature of afl such

defaults, the amount of sacurlty deposits held by Borrower under each Leass and that such amounts 276
congistent with the amounts required under each Leass, and as 1o any other mottars reasonably
requested by Lender and leasonably relsted to the Leases, lha Secumd Obligations, the Pmperty or this
Security Instrurent.

1.33 Runmts, ang Extensions. Any renown) or exiension, modification or amendment of
the Note endfor this Security Instrument will niot ‘cperate {o release, In sny manner,|tha liablilly of
Botrower or any other pary llabls !or tha Loan and thelr respactive successors in Interest,

7.34  Incorporation, Tho erms and conditions of all-the other Loan Dowment& are hereby
incorporated by reference, . :

[Signatures on Following Pagéts)].

SR —
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IN WITNESS WHEREQF, Borrower has executed this Secuity instrument as of the day and year

first above written, 4 ’
BORROWER:
PALMILLA DEVELOPMENT.CO,, ING.,
8 Neveda corporation
vy &
8y: ' .
' Hagal Répa?ﬁ. Pro#ident
STATE OF }
COUNTY OF )

This instrument was ecknowledged before me on 2007, by Hagat Rapaport, the

Prasident of Paimilla Development Co,, Inc., a Neveds o;orpomﬂon.'

- Notary Publlc
My Commission Explres;
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT
Siate of California. ‘ . :

58
County of __{-0 24 }

M—-&,—J‘u—a _before  me, T Vel dibary Puble
Harme ad THE of OFor (6.0, Unak Do Fatary Pubicy
rsonat appadred H ;‘. jB ﬁgam{r)‘ N
pe Y PP = Namete) f Signerls)

X persanally known to ma

[ proved o me on the basis of satisfeclery avidence

lo be the parson{s) whose namets} Islarg subscribed

to the within instrument and acknowiedgad 10 ms that

heisharthey executed the same In his/hatthols
authorized capacityfies), and that by hisherftheir
signaturats) on the Instrument the pirson(s), or the

entity upan behalf of which the pardon(s) acled,

executad the Instrument,

A . WITNESS my hand and official ssal,
Ruollamy_snlmwc: ’ ‘ . ?‘ %Zn[l‘-‘

Bipnature uunﬂ,mn-
‘ OPTIONAL
Though the Wntbnmwhnﬁmmdbylam X may prove vafuable o persons relying onrhv dopumoant
: and cowig prevent Irtucident removil and rmatiachment of this lorm to snother document.
Dascription of Attached Document : :
Tilla or Type of Docurment:

Document Date: ) : Numbeér of Pagss: .___;__.._.______
. ' , o

Signer(s) Other Than Namad Abova; : - !

Capacity{ies) Clalmed by Signer(s) : |

Signer'a Name; Signer's Name: !

0 Individuat -~ 1.0 Individual ' |

0 Corporate Officer — Titie(s):
D Patner — 7 Umited O General
D Anorney in Fact -

0 Corporals Oticer — Thie{s): :
O Partner — ] Limited D Genesai
0O Attornay-in Fact i . s

NSHT THOMEPEMT
) SHGNER

O Trusiea 0O Twstes
a] Guardlanurconsemkor 1 Guardian or Cmur\mtor
O Other: 0O Other

Signer 1 Reprasenting: Slgmu is Repressnting:
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EXHIBITA
LEGAL DESCRIPTION OF RT

The Property is located In Clark County, Nevada, and is legally descrlned s follows:

Parcel One (1)

Lot Seven (7) fo Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES -
PHASE 1, os shown by mup thereof on file in Buck | |3 of Plats, Pogu §, in the Office ol thy/County
Recorder of Clark Couaty, Nevada, as amended by Certificate of Amendiment recorded Mageh 15, 2005 In
Book 20050315 &s Document Na. 02792, Official Reaurds, nnd by Certificate of Amendnuent inscneded
March 16, 2005 i Book 20050316 a3 Dotument No. 04327, OfMcint Records

Pasgg) Two (2X

Luts Three (33, Seven(?), Eight (8), Ten (10) and Eleven (11) in Building Stx (6); Lots.One Wirough
Twelve (1-12) Inclusive, in Building Seven (7); Lot One through Twelye (1-12) Inclusive, la Buiklng
Elpht (X); Lats One through Twelve (1-12} inchusive, in Building Nine (9); Lots One through Twelve {1+
12) incingive, in Building Ten (18); Lots Onc through Twelve (1-12) inclusive, i Builting Efeven (1)
Lots One through Twelve (1-12) inclusive, in Building Twelve (12); Lots One through Twelve {1-12)
Inclusive, in Bullding Thirtcen (33); Lots One through Fwelve (1-12), Inclusive, in Boikling Pousteen
(143; Lots One through Twelve (1-12), inclusive, In Bullding Fifieen (15): Luws One through ffwetve (1 -
12) inclusive, in Building Sixteen (16); Luts One through Twelve (1-12) Inclusive, in Bujlding Sevontern

{17); Lot Onc hrough Twelve (1-12), inclusive, I Building Elghreen (18); Lois One (1), Four (4), Nine .

(9}, Ten (10) nnd Tiwelve (12) in Building Nineteen (19); and Lots Eleven (11) and Twelve (i!) in
Building Twenty (30) of PALMILLA TOWRTIOMES — PHASE 2 us shown by map thered on file in
Buok 115 of Plats, Puge 49, in the Office of the County. Recurder of Clark County, Nevada,

Purgel These Q%

The non-exelusive easernents appuricnant to the propenty deseribed in Pareels One (1) andiTwo (2) vver,
neroys ond for the use ol 'the Private Streets, Common Elements arxd Common Areas as delindated upon
the of Plat of PALMIELLA TOVWNHOMES - PHASF, 2, a5 skows by mup thereof on fil¢ in Book 115
of Pluts, Page 19, in the Office of the County Recorder of Clark Councy, Neveds, snd upor) g Pl of
AMEND¥D PLAT OF PALMILLA TOWNFIOMES - PITASE 1, 03 shown by map therent on file in
Book 118 of Mlots, Page 8, in the Office of the Connty Recordur of Clark County, Novada,asifurthes sct

forth in thal centoin Declarstion of Covenants, Canditlons and Rettrictions and Reservation ol Easemens

for Palmills, recorded December 10, 2003 in Book 20031210 as Document No, 03076, Offlclsl Records,
and in Annexstivn Amendmems thereio recorded August 21, 2006 In Book 20060821 as Decpment No,

003685, recorded Segitember 6, 2006 in- Byok 20060906 3 Decumenk No. 603RY, und recardsd Fehsuary
7y 2006 [ Dook 20060207 s Document No. $289), tnd recorded February 27, 2007 in Book 20070227

as Document No, 03972, OfMcla) Records,

01507517001 07521041, 7

000774

000774

000774



G./2000

CLARIFICATION
EXHIBIT A
The Property is located in Clark County, Nevada, and i3 legally desoribed as follows;

Parcel One (1)

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES -
PHASE 1, a3 shown by map thereof on file in Book 118 of Plats, Page 8, in the Office o{ the County
Recorder of Clark County, Nevada, as amended by Certificate of Amendment recorded March 15,
2005 in Book 20050315 as Documerit No. 02792, Official Records, anid by Certificato'of Amcndmmt
recorded March 16, 2005 in Book 20050316 ss Document No 04327, Official Rccmds

Payce] Two (2):

Lots Three (3), Seven (7), Eight (8), Ten (10) and Eleven (11) in Building Slx (6); Lote One through

Twelve (1-12) inclusive, in Building Seven (7); Lots Onc through Tweive (1-12) inclusive, in Building

Elght (8); Lots Onc through Twelve (1-12) inclusive, in Building Nine (9); Lots One through Twelve
(1-12) inclusive, in Building Ten (10); Lots Onc through Twelve (1-12) inclusive, in Building Eleven
{11); Lots Onc through Twelve (1-12) inclusive, in Building Twelve (12); Lots One through Twelve
(1-12) inclusive, in Building Thirteen (13); Lots One¢ through Twelve (1-12), inclusive, in Building
Fourteen (14); Lots One through Twelve (1-12), inclusive, in Building Fifteen (15); LotéOnc through
Twelve (1-12) inclusive, in Building Sixteen {16); Lots One through Twelve (1-12) inctusive, in
Building Seventeen (17); Lots One through Twelve (1-12), inclusive, in Building Elghteen (18), Lots
One (1), Four (4), Ning (), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots Eléven (1)
snd Twelve (12) in Building Twenty (20) of PALMILLA TOWNHOMES ~ PHASE 2 33 shown by
map (hereof on file in Book 115 of Plats, Pnge 43, in the Office of the County Recorder of Clark
County, Nevada. .

Parce] Theese 3%

The non-exclusive easements appurtcnent to the property described in Parcels One (1):and Two (2)
over, across and for the use of the Private Streets, Common Elements and Common ¥ 8
delineated upon the of Plat of PALMILLA TOWNHOMES -~ PHASE 2, 23 shown thereof
on filein Book 115 of Plats, Page 49, in the Office of the County Recorder of Chgﬁlm Nevada,
and upon the Plat of AMENDED PLAT OF PALMILLA TOWNHOMES — P 1, as shown by
map thereof on file in Book 118 of Plats, Page 8, in the Offioe of the County Recorder oﬂ Clark
County, Nevada, as further sct forth in that ccrtdn Declaration of Covenants, Condm
Restrictions and Rcmuon of Bascrents for Palmills, recorded December 10, 2003 &
20031210 as Document No. 03076, Officlal Records, and in Annexation Amendmen tlwmo
recorded August 21, 2006 in Book 20060821 as Document No. 003683, recarded Septomaber 6, 2006 -
in Book 20060506 as Dooument No. 00388, and recorded February 7, 2006 in Book 200 207 a8
Dosument No. 02991, and recorded February 27, 2007 in Book 20070227 as Dooument No, 03972,

_ Officlal Records.
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Exhibit 3

Exhibit 3
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et

APN: 124-30-312.014; 124-30-312:025 through 169, Inclusive; 124-30-312-171 and 172; 124-30-312-
177: 124-30-312-180 through 182, inclusive; 124-30-311-031: 124-30-312.017 and 018; 124-30-312022
124:30-312:015

RECORDING REQUESTED BY
AND WHEN REGORDED MAIL TC:

BEST & FLANAGAN LLP
225 South Sixth Street, Sulte 4000

- Minneapolis, Minnesots 55402

Atin: Thomas G. Gary
Order/Escraw No.: 07450038

* Loan No.. 010-33001885

TEPACE ABGVE TH9 t_lN-EWEGO_RDER'J vst
ASSIOGNMENT OF LEASES, RENTS, INCOME AND PROFITS

THIS ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS (this "Assignment’) is
mada as of March 28, 2007, by PALMILLA DEVELOPMENT CO., INC., a{n) Nevada corporation
{"Borrower”). This Asslgnmeni is being given lo sacure the payment or that certaln Fixed Rate Nola of
even data herewith in the amount of Twenty Milllon One Hundred ard Fifty Thousand and 607100 Dollars
{§20,150,000.00) {the “Note™) sxecuted by Bomower, paystie to tha order of ARTE: MORTGAGE
CAPITAL CORPORATION, @ Delawara comoration, and fts ssccessars and asslans, having its principal
bffice at’{ 180 NW Mapls Stmet Sulté 202, Issaquah, Washinglon 98027 (the *Lender"), . .

Borrwer i usy ndebte to Lander n e agoregte sum of Twenty Millon Ohe Hundred and
Fifty Thousand and 00/100 Dollars ($20,150,000.00), with Intsrest ihereon a5 sot forth in tha Note, which
Nete is due and payable onor before April 11, 2018 (lhe 'Mnurlty Date” ).

Borrower I8 tha presant ownar in fes simple of thal certaln plecs, parce! or trscﬁ of real property

" mors particulasly described in Ezh[bn_A aitached hereto angd by this reference lnco:poralod harein (!he
- *Property™: and -

Lander is the owner and holder of the Security Instrument (as defined In the Nom enwmbevhg
the Propeny. which Secufity Instrument securea the payment of the Note; and

: Lender, a8 a condition to making the aforesald fosn end to obtaln addmonal secuTity merefor, hag
required the execution of this Assignmant by Borrower; and : :

-
K
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NOW THEREFORE, In order to furthar secure the payment of the Indebtedness of Bortower 1o
Lender avidencad by lhe Note, which Nots is sacured by e Sacurity Instrumaent, and (of other good snd
valusble considaration, the raceipt and sufficiency of which are hereby acknowiedged, Bormower hereby
irrevocably, absolutsly, prasently and unconditionally prants, sells, assigns, transfers, pledges and sets
ovar to Lender, I

(8) any and all leases, contracls, subleases, licensses, franchises, concessions, occupancy
agreaments, rights $o uss or other agreements now or hereattar sifacting all or any portiofi of the Property
or the use or occupancy thereaf, whether wriltan of verbel (individually, a ‘Lease”, callectively, the
“Leases"), together with all of Borrower's right, litls and interest In the Leases Inciuding 8li pxodifications,
smendrmients, extensions and renewals of the Leases and all rights and privileges Incident to and ail
demanda or dlaims arising thereunder (inciuding sny cancaffatioh fees or other pramiums collested
connaction with the Laases).or under any policies insuring against loss of rents ar profits; .

{b) all renis, royaltles, issues, revenues, profits, procesds, incoma and other benefis,
Including accounts receivable, of, accruing to or derived from such Leases, or now due snd which may
hereatier become due under or by virtue of the Leases, Including without limitation edpenses paid by
tenants (collactively, "Rents™), and :

(c) - ail security deposiis, gueranties snd olhar securly now or hereafter held by Borrower as
seculty for the performance of the obligations of the tenanis under such Leases,

Tha foregoing assignment of Rents and Leases Is intendad by Borrower and Lerider to create
and shall be construed o create a present and sbsoluta assignment to Lender of all of Bolrower's right,
tite and Interest in the Rents and in the Leases and shall not ba deamed lo create mersly an assignmant
for security only for. the payment of any Indsbtedness or the parformance of any oblgalions of Borrower
under any of the Loan Documenis, a3 defined In the Security Instrument. * This assignmen! i includad
withins the text of the Security Instrument for convenience only, but such Inclusian shall not derogate from
Its effectivaness as 8 present end absolute assignment. Nothing contsined heseln shall operaia of be
construed to obligate Lender to perform any of the terms, covenanls and conditions contained In any
Leasa or otherwise to imposs any obligation upon Lender with respect to any Leass, inclilding without
limitation, any obligation arising out of any covenant of quiet enjoyment therein contalnediin the event the
tanant under any such Leasa shal have baen jolned &s a party defandant In any action o foreclose end
the estate of such tenant shall have been (hereby lemminaled, Horrower and Lender futther agroe-that,
during the tarm of the Security (nstrument, the Rents shall not constitite property of Borrawer (of of any
estale of Borrower) within the mesning of 11 L.8.C. §541, as may be amendsd from time to lime.

Borrower hereby represenis and warrante that, to Borrowar's knowtedge, excapl as otharwise
sxprassly set forth In the certified rent-roll delivered to Lender: (i} Berrower has good title 18 the Leases
and the full powsr and right 10 assign 1ha Leases, (1)) no other persans have any title or interest in the
Leases; (1) tha Leases Bre in full force end affect and have not bsen modifiad except as sal forth in the
cartifiad occupancy siatament delivered o and approved by Lender; (iv) there sre na defiulls under any
of the Lsasas; (v) no other assignments of all or any partion of the Rents or the Leases oafst ar remain
outstending; (vi) all Rants due have been pald Int full; {vil) nonn of the Rents reserved in tha Leases have
been assigned or olherwise pledged or hypathacated; (ViT) none of the Renis have icollactad for
more than ana (1) month in advance {axcapt 2 security deposit shail not he dasmed rent collectad in

odvance): (x} the property demised undar the Leases have bsen compleled and the tenients under the

Leases have sccepted the same and have 1aken poasession of tha sama on a renl-payingibasis; {x) there
exist no offsals or dofensss ki the payment of eny portion of tha Rents; (x1) Borrower recaived no

notice from any tenant challenging the validity or enforcashility of any Leese; (xif} #hers ere no -

agreements with the tenants under the Leases other than exprossly sot- forth In. each-Loase; (xill) the
Leesss ara valid and enforceable againat Borrowsr end the ténanis set forth thereln; {dv) no Lease

contains an aptlon to purchase, right of first refusal to purchase, or any other shmilar provision; (xv) no

person or entity has any possassory interest In, or right to ocoupy, the Property exisepd under. and
2 A

000779

000779

000779



082000

pursuant to 2 Lease; {xvi) each Leass |s subordinate 1o the Security Instrument, either pursuent 1o its -

tems or a recordsble subordination agreement; (xvi) no Lease has the benefit of 8 non<disturbance
agreement other than the non-disturbancé agreaments executed by the Lender In connection with the
dosing of the Loan and the nendisturbance provisions contained within the Laasa(s) pravided by the
Barrower and reviewad by the Lender in connection with the ciosing of the Loan; (xvill) all security
daposhs refating to the Leases reflected on the certified rent roll delivered to Lender have been colfected

" by Borrower; and {xix} no bfohernga commlsmons or linders fees are due and payabla regarding any

Lease,

Borrower sgrees to take such gelion and to execule, deliver and record such documents as may
be reasonably necessary to evidence such assignment, lo establish the pricrity thersof and 1o carry out
tha Intant and purgosa hereof,

Borrower agrees 10 faithfully perform and dlscharge all of Borrower's obligstions as landlord or
lessor under the Leases and to enforce all obiigations undertaken by tenants thereunder, Bomower shall
defend Lander in any action ralating to the Leases and shall indamnily, defend and hold Lender harmiess
from and against any claims of tenants or thisd parios With respect 1o the Leases, anewer shall not
recaive or collect any Rents in advance of the date. dus or walve or defer any tarms of tha Leases without
the consent of Lender. Borrower shall not pladga, essign or encumber the Leasss or any Rents of
{except ag I8 permitied by Section 1.26(b) of the Securily Instrument) modify or lerminase the Lesses, or
parmii any assignment or sublsasa thereunder, without the consent of Lender, Borrpwer {rravocably
appoints Lender its true and lawhl attomey-in-lact, at the oplion of Lender at eny time and fom time o
time, to demand, recalve and erforce paymant, to give recalpls, relesses and satisiactionid, and 10 8us, In
the name of Borrower ar Lender, for all such Rents, end apply the sams to the indebleditess secured
hereby. Botrowsr specifically agress thet afl power granted 0 Lender under this poragraph mey be
assigned by Lender (o I8 successors and assigns,

All Initially capltalzed terms ussd herein which are defined In the Security instrument shafl have
the semp meaning hareln uniess the contexi o\hc:wlse requires,

ARTICLE 1
REPRESENTATIONS, WARRANTIES, COVENANTS ANO AGREEMENTS OF BORROWER

1.1 Ropnsenhuons. Warrantles, Coveénants and Agreements of Bomowsr, h
futherancs of the brogoing ass!gamenl Borrower represems warranu. covanants and agrees es
folluws

(ay Bon'owar repruents end wanan‘ts that Borro{var ls'fhe owner In bo sinpb oi the
_ Propsriy and hes good title to the Leases and Rants and has good right to assign the same, and thal ro

other person, entily, i or oorpordtion has sny right, lille or interest thersin; that Blirewer has not
previously-30ld, assigned, bansferrad, morigagad or pledged the Lesses or Renls: and that payment of
any of the sama has not ollisrwise been snticipated, wamu. releasad, discounted, setolf-or othervise

discharged or conwomisod.

Except as pvovldad In Seciion 1.28 of the Securily instrument, Boszower agraes.

(b
and warrants that, withaut the prior writtan .consent of Lender, the terms of any Lease: will not be
amended, alteréd, modified or changsd in any menner whatsoever, nor will they be surréndered or
canBe:'l'ed, nor will proceedings for dispossassion or eviction of any Jasses under any Luw‘bo lnstllu!od

ower,

{¢) _ Borower agrees and wnrrants that no request wilt bo made of ssep

any Rants and no Rents will be aceepted by Borrower, for more then one monm :{y
date such Rents bacome dise and payable under the terms. of any and R being . msd
batween Borrower and Lender that Rents shall be pald as provided i sald Leases a not othefwiss,

3
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The foregoing shall not pravant Borower from charging and collecting securlty deposits from each tenant
leasing spacs sl the Proparty. ) .

) (dy  Borower outhorizes Lender, by -and through lts ermpleyees or agents ot & duly
appointad receiver, at #s option, afier the occurrence of an Event of Default, to anter upeon the Property
and to collect, In the name of Borrower, 8s Borrower's agent end lawful attomey {which appoiniment is
couplad with an interest), or In Lenders own name, any Rents accrued but unpeid end/orin grreers atthe
date of such default, as well as the Rents theresfter accruing and becoming payable duriing the period of
the eantinuanca of sueh Event of Dafault or any other dafault, To this end, Borrowar fixther gress ta
caopersie with and feciliiale, in oll reasonable ways, Lender's colection of Rents and upon request by
Lender, exocuts a written notics to each tenant, occupant or licencea directing sald tenant, octupant or

. licensen to pay directly to Lender all Rents due and paysble under the Leasas; provided, however, that

Lender may notify said tanant, accupant or licensee of the effectivancss of this A2signmant without giving
notice 1o Borrower or requesting Borrower to give such notloe or join in such noice.

(8)  Borower authorizes Lender, upon such entry, Bt its opion, to Biks over and

' assume the management, operation end maintenanoce of the Property and lo perform gl adts necessary

and proper and to expend such sums out of the income of the Property as In Lendar's sold discretion may

be reasonable or necessary in connection therewith, in the same manner and fo the sams exten! as

Barrower therstofors might do. Borrower hereby raleases all claims against Lender arsing out of such

ananagemcnt. operation and maintanance, except for the grass negligence or willful miscondudt of
ender, : ’

0] Borrowar sgrees fo exscute, upon the request of Lendar, ad\'y ond a2l other
instruments requested by Lender to effectuate this Assignment or to accamplish any gther purpose
deemed by Lender to ba nacessary or appropriate in connection with this Assignment,

: {9) Borrower agrees and acknowledges that nothing in this Assignment shell be
construed o llmit of restrict In any way the rights and powers grantad to Lender In tha Note, tha Security
Instrument or any of the ather Loan Documents. The collection and application of the Rents as descrived
herein shall not constitule 8 walver of any defsult or Event of Defaull which might at the fime of
application or theregler exist under the Nole, the Bacurity Instrument or any of the other Loan
Dogumenta, and the exerciss by Lender of the rights hereln provided shall not prevent Lbnder's exercise
of any rights provided under the Note, the Securlty Instryment or any of the other Loan Doguments.

ARTICLE 2
* ABSOLUTE ASSIGNMENT - -

: 21 Grantof Revocable License lo Collect Rents, S0 long as an Evantof Default shall not
heve occurred and be continuing, Lender hereby grants to Borrawer a revocable licenss © enforce the
Leases, to collact the Rents, o epply the Rerits to the paymient of the cos!s and expefises Incumed in

with the Property and o sny indebtednaas secured (hereby, If requeastied by Lisnder, Borrowar

zhall (a) give writtan nolice (o the tenanta under the Laasas of the Assignment of Romg iend Lesses by
Borrowar to Lender hsrein and pursuant o Sectlon 3,01 of the Seourlly Insinsnant, of the grant of the
revocable Bcense by Lender to Borrower herein and pursuant lo Saction 3,02 of the ity Instrument,
and of the res)  fights of Borrower and Lender hereunder and under Article 3 fof the Security
Instrumant; and (b} cbiain such tenants’ sgreemants fo be bound by and comply with the provisions of
such aasignment end grant. All Leases hereefler exacuted with respect to the Property atieli contain &
raferance to the foregeing assignment and grant and shall state thet the tenant axecuting such Lease
shal be bound by and shell comply with the provisions hereol. ' Lo

© .22  .Revocatlon of Licenss; Lender’s Rights. Upon-the ocourrence of an-Evant of.Defsuil
end at any tims thereafter during the continuance thereof, sulject io applicable laws, thei icanse pranted
ta Borrower pursuant to Section 2.1 shal sulomatically be revoked. Upon such revogation, Borrower

‘ |
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shall promply deliver to Lender gl Rents then held by or for the benefit of Boower. Lender, in addilion
to any other rights grantad to Lender under the Security (nstrument, shalt have the right: (i}:to notify the
tenants under the Loases thal Borrower's licenge (o collect Renis has beon ravoked, and, with or without
taking possession of the Propeiy, to direct such lenant to thereafier maka sli payments of Rent and to
pertorm sl cbligations under s Lease Lo or for the benefit of Lender or a5 directed by Lender; (i) to enter
upon the Properly and to teke over and assume the managemant, cperstion and meintenance of the
Property, to enforca all Lesses and coliect afl Rents due thereunder, lo amend, modiy, extend, renew
and terminate any or alt Leases and axacute new Leases; and (i) 1o psrform all othér acts which Lender
shall'detarming, in Rs sole discretion, lo be nacessary of desirable 10 carty out the forego!z\g Each tenant
under any Lease shall be erilitied 1o rely upen any nofice from Lender end shall be prolecied with respect
to any payment of Rent made pursuant to such notice, irrespeciiva of whather a dispule exjsts between
Borrowar and Lender with respeci (o the existonce of an Event of Default or the rights of Lender
hereunder, The payment of Rent to Lender pursuant to eny such notice and the performance of
obligations under ahy Lease to or for tha benefit of Lender shall not cause Lender to assume.or be bound
by the provisions of such Lease Including but not limited (o the duly to return any securly depostt fo the
tenant under such Leass unigss and to tha axtent such securky deposit was pald 10 Lendar by Borrowar,

.Borrower agrees lo indemnlly, defend. end hokd Lender harmioss from and against-any and al losses,

claims, gamape or [ability arising out of any claim by & tenant with respect therato,

2,3 Application of Rents. All Rents recelved by Lender pursuant io.this Anslnnmont shall
be appied by Lendef, in its sole discrelion,to any -of the foliowlng: (1) the cosls and_expenses of

" eoliection, including, without Emitation, raasonable ammcys' faes and recelvership feas, costs and

expenses; (i) the cosls and expenses Iincurred In connaction with the management, operation and
maintenanca of the Property, including without imitation the payment of management foes shd expenses,
tmxes, assessmants and insurance premiums; (iR} the estebilshment of reasonabile mervn for working
capuat and for anticipatad or profeciad costs snd expense, including, without fimitation, capital
improvements which may be necessary or desireble or required by law; (iv) the performenica:of landiord's

obligations under the Leases; anii (v) tha payment of any indsbigdnoss then owing by Bomower fo'
- Lender.  In connaction Iherewith, Boirower further agrees that all Rents received by Lender fom any

tenant may ba sllocatad Arst, If Lender so elects, 1o tha paymant of a¥f curent obligations of such tenan!
under iis Leasa and no! lo amounts which may be accrued and unpald as of the dote |6f fevocation ¢f
Borrower’s licenaa to collact such Rents, Lender may, but shall have no obligation to, p any lenant

for tha peyment of Rent which may be due under its Lease with respect to any perlod ptior to the exercise

of Lendar’s rights harsunder or which may become dus theraafier, Borower agteas thatithe collection of
Rents by Lander and the application of such Rents by Lendar 1o the coats, axpansss. arid cbigations
referred to in this Ssciion 2.3 shall not cure or waive any dafault or Event of Defaull or inivalidate sny aot
{including, but not limited to, any sale of all or any portion ‘of the Property now or herealter securing the
Loan} done in response 1o or.as s resull of such defauit or Bvent of Default of pwsuantb any notica of
da!aunornoﬂoe of sgle issued pursuant to any Loan Documert,

ARTICLE 3
. GENERAL

34  Limitation of Lender's Lisbllity, . Lendar shafl not ve shilgaled to perfom.or dmcharpe _
any obligation under the.Leases hershy axsigned or. under ‘or by reason of this Asslg nd Borrower

haraby agress o e mmmmwmmmwamul tity, loas or
damage which Lender migh| inour under the Larses or undar or by reasan of-this As ‘ard of ond
frorm any and all clalms snd demands whalsoever which may be asserted against Lender by resson of
any sliaged obligation or undartaking on Lendar's part to perform or discharge any of tmns of such
Lc;asas axcapt for clalkms and demends srising by reason of Lenders gross or wilful
misconduct, .

32 Tanant’l Notmw!on of Assignment, Upon raques! by Lender, i any time, Bommowar
will defiver a written notice o each of he lenants and lessees of the Property, which nqlcn shsll inform

§
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such tenants and lessass of this Assignment and Instruct them that upon 1eceipl of notice by them from
Lender of the existance of 3 default by Bormower under the Note, the Security Instrumerit ar any of lhe
cther Loan Documents, il rent dua thereafter shall be paid diractly 10 Lender, Any tenank or occupant of
the Praperly Is heraby aulhorized and directed upon receipt of rotice to it by the Lender Yo pay all Rents
to Lender. :

3.3  Satisfaction of Securlty Instrument; Satisfaction of Assignment. This Assignment

shail ramain in full force and effect as long Bs the indeblednass evidenced by the Note and secured by

the Securlly Inatrument remaing unpaid in whole or In parl. It is understood and agreed ihal & complets
release or salsfaction of the sforesaid Securily Instrument shall operate as a complels ralease or
satisfaction of all of Lender's rights and Inlerest hereunder, and that racording of a safisfaction of the

» Security Instrument shall operate to satisly this Assignment.

34  No Mortgagee In Possesslon. Nothing cantained in this Aasignment shali be constued
s constituling Lender 8 “mortgagea In possessian” In absence of the taking of aciual possession of the
Property by Lander, In the exercise of the powsrs hereln granted Lender, no Babfity shall bs asserted or
enforced ageinst Lender, 8l such llebility belng expressly waived and released by Botfower, Further,
entry upan and taking possession of tha Properly by a seceiver shall nol constiiute possegsion by Lender,

ARTICLE 4
NEVADA PROVISIONS -

41  Govemning Provisions. In the evant of any conflicts or inconsistencles belween the -

terms and condifions of {his Arlicle 4 and the ramalnder of this Assignment, the tems and canditions of
this Article 4 shall control and be binding, but only to the extent of any such confilcts or Inconsistencles,

4.2 Revocation of Licensa; Lender's Additlonal Rights, In kurinerance of and not in
limitaflon of any other provisions of this Asslgnment, including without limitation Saction 2.2:

Upon an Evert of Dofault and at eny tima thereafier during the continuance thereof, sutject to”

applicable faws, and whethe! balore or aRer the Institution of legal procsedings to the lien of the
Security Instrument o7 before or after saie of tha Property or during any perlod of redempligh the Lender,

without regard to wasle, sdequacy.of the securlly or solvency of the Borrower,. hay dedlore all -

Indebiedniess seoured hereby immedialely due and paysbla, may rovcke the privilegefiicanse granled

Borrawer hereunder 10.collect the Rents of the Property, and may, at its opfion, without'nolice in parson

or by sgent, with or taking possession of or entering the Property, with or withowt bringing sny

sction or progesding, or by a recelver duly appointed by a court, give, or require Bofrowsr 1 give, notice.

Io any or all tenants under any Lesses authorizing and directing the tenant to pay the Renis to Lender or
such recelver, as the cssa may bs; collect all of the Rents; enforoa tha payment therecf and axercis? al
of the rights of the landlord under any Leases and all of tha rights of the Lendar horeyndsr; may enter
upon, take possession of, manage and operata the Proparty, of sny past thereol: mey cangel, enforea or
modify the Leases, snd fix or modify the Rents, snd do any acia which the Lender desims proper to
protect the security hereol with or without taking possession of the Proparty. The edtering upon snd
taking possession of the Propesty, the collaction of auch Rents and the epplication thereof es aforesakd
shall not cure of walve any Evant of Default or affect any notice of default or Invalidate:eny. act done
pursuart to such notice not in any way:operate to pravent the Lender from pursuing any|bther: remedy
which it mey now or hareafter have under ihe tarms of the Sacurity Instrument or the Note or any other
sacurily securiag the same, The rights hersunder shalt In no way ba dependent upon end shall apply
withoul ragard lo whether the Property Is In ttanger of baing lost, matsrislly injurad- ot damaged or
whether the Property Is adequale (0 discharga the indebtedness secured herhy, The rights contained
hereln are In addifion lo and shall bs cumulative with the Aghts givan In eny sepsrate jastrumant,
assigning any Leases and Renis and shall not smend ‘or moddy the rights in any siich saparate
agresment, : .

[T
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4.3  Recslver, If an Evenl of Default shal occur, the Lender shall be entitied a3 a motiet of
Tight without notice and withou! giving bond and without regard to the solvency or insolvency of the
Borrower, or waste of tha Propedy or adequacy of the security of ihe Property, 1o apply ox, for the
appointment of a recelves wha shall have all the rights, powers and remedies as providad by law or as
may be contained in any court decree applying such remedy and who shefl collect snd epply the Rents In
such order es Lender may tequvire to al expenses for management, operstion and malMenance of the
Property and to the costs and #xpensas of tho recelverahlp, Induding, without limita ressoneble
slicrneys’ fees and tha rapayment of the indsbiadness securad hereby. A court {s suthoriked to appoint &
recaiver on request of patition of Lendar, .and Borrower itrevpcably consents lo the eppointment of a
recelver and walves any notics of epplication therefor, Borrower shall nol contest ha aipaintment of 8
receiver to operate tha Property al any time from pnd alter the occurrence of an Event of Defsult
nciuding, withow! Rmitalion, during the Snsttulion of foreclosure procssdings @nd shall: pumbly tum
over possession of the Proporty to such recaiver upon toqum of Lender,

4.4 Collsction of Rents. Lender may oxorclse in Lender’s or Bonowcr’s name, ofl rghts
and remedias avallable to Borrower with respect o tha collection of Rents. The Lender is:alse specifically
empowered to andorse the neme of the Barrower. or any subssquent owner of the Property, on any
checks, notes, or other Instruments for tha payment of money, to deposit the sama in bank sccounts, to
give eny and Bl acquittances or any other instrument in relation thereto in the name of the Borower, and
to institute, prozecule, setlle, of compromise any sumrhary ot legal proceedings in.the nsma of the
Borrower or In the nams of the Lender for the tacovery of such rants, income or proflts, orfot the recovery
of any damages done 1o the Proparly or for the abatemant of any nulsance thereon, and to defend any

legal proceedings brought against the Boirower arising oul of the operation of the Property. The

Borrower will relmburse the Lendor for any charges, expenses or faes, including attothays, fees and
costs, Incurred by the Lender,

45  Application of Rents. in no event wi this Assignmen! raduce the indebladness owing
under the terms of, and evidenced by, the Note or otherwlse secured by the Security Inetrument and this
Assighment, excepl only to the extent, if any, that Rants are actually recsived by Lender and applied aa
payment of the Indebtadness secured hereby. Without impainment of lis rights hersunder| Lender may, ot
1ts option, 8t any time and from ime o lime, release to Borrowsr Rents o recelved by Lander or any part

48 Enforcement. - Lender may enlforce thb Asslanmant withaut st Tesorting to or
exhausling any security or collaleral for the indebtedness, As used in this Assignment, the word “isase’”
shall mesn "sublease® lf tha Securlty Instrument is on a leasehold..

47 Refarences to Other Documents. Tha Nota end Sacurity lnstmmam 8pe heteby made
a part hersof as if expressly sot forth horein, Wharever the Note or Saaurity instrument ire ricongisten{
with the tanms hereof, the provisions which impose the grester or more stringent requirements, l!nbrlhy
and obligations upon the Barrower shall govam and prevell, .

ARTICLES -
: MISGELLANEOUB

- §1  Remedias Cumulative, n '8 undsrstood: and agreed that the Lender's rights .and
remedies under this Assignment are not io be deemad to be mutuany exdlusive snd Lmder mdy pursue
aff such remedies simultaneousty. :

. 52 Captions. The captions set lorth at the beginaing of the various pamm of tis
Assignment gre for convenlence only and shall not be used o mrpm or construe the movmom ol this
Assignmcm.
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8.3 invalidity of Certaln Provisions, Evary provision of thia Assignment is intended to be
saverable: in the event any term ar provision hereof ls declared to be lliegal, invalid or unenforcesble for
any reason whatsoever by @ court of competent jurisdiction, such illegaity, lavalidity or unenforceability
shail not affect the baloace of the fermis and provlslons hareof, which terms and provisions shall remain
bihding and enforceable,

6.4 Succassors and Assigns. The provisions of this Assignment shali Inure: to the benafit

of Lender and Its successors and zssigns, and shall be binding upon Borrower, s hisirs, personsl

rapresentalives, succassors and assigns, The creation of righls and powers under this Assignment in

favor of, or avalabdle to, Lender shall, in no way whatsoaver, be construed 1o Impose concomilant dulies
or cbligatians on Lender In favor of Borrowar except as exprassly sét forth hereln,

55  Govaming Law. This Assignment Is exaculed and delivered ss edditional seourity for 8
loan transscton governed by and negoflated and consummated in the County and Stals. where ihe
Property 1s focated snd is 1o he gavemed by and consirued according lo the Iawc of the: Stale where the
Prcpany {s lacated, snd If controliing, by the taws of te United smas

5.8 - Amendments, This lnstmmenx tennot be’ waivod. changéd, dlschargod or larminated
orally, but only by an Instrumant In wiiling signed by the party against whom anforcament of any waiver,
change, dlscharga or tarmination is acught.

5.7 lnlurprehtlon In (his Assignment the slngular shall Include the plurel and the mascutine

shall include the feminina und nauler and vise versa, if the context so requires,

b8 Co‘untomru. Thls documenl may be executed and acknowledged In icounterparts, sl
of which exaculed and acknowledged counterparts shall logether consiliute @ single document,
Signature ang acknowledgment pages may be detached from the counlerparts and attachad to a single
copy of this documant to physically form one document, which may be recorded.

5.8 COnsmxcﬁon of this Assignmant. Borrower and Lender agree thal lnls Assignment
shall be interpreted [n a falr, equal and nautrs! menner as to each of the partles, .

[SIGNATURE PAGE(S) ATTACHED]
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IN WITNESS WHEREOF, the Barrower has executed this Assignment as of the day and yesr first
ahove writien,

STATE OF )
CQUNTY OF )y

This Insirument was acknowledged before me on __ , 2007, by Haga! Rapaport, the
Prasiient of Pgimilia Development Co., Inc., a Nevada corporation,

Notary. Public
My Commission Explires:

'

THIS DOCUMENT WAS DRAFTED BY:

Thomas G, Garry .

BEST & FLANAGAN LLP.

225 South Sixth Stree!

Sulte 4000

Minneapolls, Minnesota 58402
(612) 330-7421 .
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CALIFORNIA ALL,PURPOSE ACKNOWLEDGMENT .

State of Catifornia

83,

SNV L

on _Alech 38, gent, . betore me, N Vmie ke wuue
Date, Neme ard Wie of Oticarle g, “Jane Dos, Nolay |

personally appeared _H%E_:f&#d’ .
) . - Nara{s) of Bgnarit)

A personelly known to me

{7 provad io me on the basis of satistactory svidence
10 be the persan{s) whose name{s) is/ake subscribed
to the within Instrument and acknowisdged to me that
heishaihey oxecuted the same in his/morthek
authorized capacityfies), and that: by hiserther
signatyre{s) on the instrument the persorys), or the
‘entity upon behalf of which the person(e) acted,
exsculed tha Instrument.

) WITNESS my hand and officlal seal,
Pisos Hawry Sest Avove 9 V“ﬂh-'b'
. ) K Blonakie of Hetery Rbic
’ OPTIONAL = .
mouah the Informalion babwbnolmmdbykw, Ilmnypmvavnmmu parsons relying on Mv dowmanl
and oowdd pravent fr of ¥vis form 1o anatha? documant.

Description of Attached Dooument

Title or Type of Dogument;

Documsnt Date: ____ Number of Pagas:

Signer(s).Othar Than Named Above: : - R
Capaclty(les) Clalmed by Signer(s) ] ’ : .

Signsr's Name: Signer's Nams: .

O individua! o ‘ 0 individual o

1 Corporate Officer ~— Tile(s): O Comporaie Olficer —Titlefe): ..
0O Partner — [ Limited (] Genaral 41 o Pmner-- 0 timited O Gemml i hE
{1 Attorney In Fact O Attomney in Fact

3 Trustes - : O Trustee .
.0 "Guardian or Consatvator O Guardian or Consenator

Q Other: _ g Other: i ek

Signer ls Represanting:

Signer Is Represanting: _____ |-

©2004 Nationa Notwsy Assaclsion « 3360 Da Ratg Are., PO, Sos 2403 + Chisiee CA 13132602 RemiNa, 5007 mac-*:'
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XHIBIT
L DESCRIPTION OF PROP

The Property Is focated In Clark Gounly, Nevada, and is logally described as foliows:

Lot Seven (7) In Building Three (3) of AMENDED PLAT OF PALMILLA TOWNROMES ~
FHASYE 1, as shown by map thereof v file in Buok 118 of Plats, Page 8, in the Office of the Covaty
Recorder of Clark County, Nevads, as amended by Cenifient2 of Amendment recordod Mm:h 15, 2005 in

Book 20030315 as DocumcmNn 02792 Officlol Recors, and by Cantificste of Amendment'e fod
March 16, 2005 in Book 20050318 as Document No, 04327, Officint Records !

Paresl Two (23X, . ‘ ,

Lots Three (3), Seven {7, Bight (), Ten (10} and Elaven (11) in Bullding Six (6); Lots Oue taough
Twelve (1-12) Inclusive, in Bullding Seven (7); Lots One through Tweive (1-12) inclusive, in Building
Right (8); Lots Onc thraugh Twelve {1+12) inclusive, In Building Nine (9); Lots Ono throngh Twelve (1
12) inctuxive, in Building Ten (10); Lots One throtigh Twvelve (1-12) Inclusive, In Duilding Ekeven {11);
L.ots One through ‘Twelve (1-12) inclusive; in Building Twelve (1), Lots One thriough Twelvg (1412)
inclusive, in Bullding Thirteen (13); Lots Oac llmgb Twelve (1-12), inclusive, in Building Fourteen
{14); Loty One through Twalve (1-12), inclusive, in Building Fifteen {15); Lots Une lhwu;h Fwelve (i-
12) Inclusive, in Building Sixteen (16); L.ots One through Twelve (1+12) inclusive, in Building Scventeen
(17); Low Onu through Twelve (1-12), iIndlusive, In Building Eighteen (18); Lots One (1), Fair (4), Nina
(9), Ten (10) und ‘Twvelve (12) In Buikling Nincicen (19); and Lots Bleven (1) and Twalvp (12) in
Guilding Twenty (20) of PALMILLA TOWNROMRS - PHASE 2 ns shown by map thereof on fite in

+ Nunk 115 of Plats, Page 49, in the Offee of the Caunty Recorder of Clark County, Nevads,

The nom-exclusive easements appurienant 1o the property deseribed in Parcels One (1) and Two (2) over,
weross and for the use of the Private Streets, Comman Eloments and Common Arcas s delinested upon
the of Plar of PALMILLA TOWNBOMES « PHAST, 2, a3 shown by mup thereof on filk in:Book 115
of Pluts, lage 49, in the Office of the Couniy-Recordor of Clark County, Nevada, and updn tse Pl of
AMENDED PLAT OF PALMILLA TOWNHOMES - PHASE 1, as shown by map thiiccof on file in
Book 1 13 af Plats, Page 8, in'the Oifics of the Counry Recorder of Clark County, Nevads] as ferther st
forth In that centaln Declaration of Coverants, Conditions and Restrictions end Reservation of Easements
For Pulmilla, recorded Deceinber 10, 2003 I Book 20031210 o5 Docwmbnt No. 03076, Officinl Recocds,
and in Anncxation Amendments therelo recorded Aupust 21, 2006 in Book 20060821 as Docurment Na,
003645, morded Sepicraber 6, 2004 in Bouk 20060906 as Docoment No. 00388, snd recwded Fobruary
7, 2006 in Book 20060207 as Document No. 02991, and recordud Febeoary 27, 2007 in Bpok 30070227,
as Duc.umenl No 03972 Officiat Rlcords

06075/270010/521937.¢
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CLARIFICATION
EXHIBIT A
EGAL DES PTION QF P, TY

! . The Property is loosted in Clark County, Nevada, and is legally described ai follows:

Lot Seven (7) in Building Three (3) of AMENDED PLAT OF PALMILLA TOWNHOMES —

PHASE 1, 23 shown by mep thercof on file in Book 118 of Plats, Page 8, in the Office of fhe County
Recorder of Clark County, Nevada, as smended by Cestificate of Amendment recorded March 15,
2005 in Book 20050315 as Document No, 02792, Official Records, and by Cextificate of Armendment
recorded March 16, 2005 in Book 2005031 6 as Docusnent No, 04327, Official Records

Pareel Two (2):

Lots Three (3), Seven (7). Eight (8), Ten {10) and Eleven (11) in Building Six (8); Lota Ong through
Twetve (1-12) inclusive, in Bullding Seven (7); Lots One through Twelve (1-12) inclugive, in Building
Eight (8); Lats One through Twelve (1-12) mclusive, in Building Nine (9); Lots One through Twelve
(1-12) inclusive, in Building Tea (10); Lots One through Twelve (1-12) inclusive, in Building Eleven
{(11); Lots One through Twelve (1-12) inclusive, in Building Twelve (12); Loty One thiough Twelve
(1-12) inglusive, in Building Thirteen (13); Lots One through Twelve (1-12), inclusive, in Building
Foutteen (14); Loty Ono through Twelve (1-12), inclusive, in Building Fifteen (15); Lots One through
Twelve (1-12) inclusive, in Building Sixteen (16); Lot One through Twelve (1-12) intlusive, in
Building Seventeen (17); Lots One through Twelve (1-12), incjusive, in Building Elgliteen (18); Lots
One (1), Four (4), Nine (8), Ten (10) and Twelve (12) in Building Nineteen (19); and Lots Eleven (11)
and Twelve (12) in Building Twenty (203 of PALMILLA TOWNHOMES - PHASE 2 a3 thown by
mep thereof on file in Book 115 of Plats, Page 49, in the Office of the County Recorder of Clark
County, Nevada. o o ' o :

Pagcel Three (3):
The non-¢xclusive easements appurtenant to the property described in Parcels One (1)jand Two (2)
over, across and for the use of the Private Streets, Common Flements end Common Arzasas -

delingated upon the of Plat of PALMILLA TOWNHOMES ~ PHASE 2, es shown bp' mrp thereof
on flle in Book 115 of Plats, Page 49, in the Offica of the County Recorder of Clark County, Nevada,
and upon the Plat of AMENDED PLAT OF PALMILLA TOWNROMES - P! 1, as shown by
map thereof on file In Book 118 of Plats, Page 8, in the Office of the County Rccorderiofmuk
County, Nevada, es further set forth in that certain Declaration of Covenants, Conditions sivd
Restrictions and Reacrvation of Easements for Palmilla, recarded December 10, 2003 {n Book
20031210 as Document No, 03076, Official Revords, and in Annexation Amendments thereto
recorded Airgust 21, 2006 in Book 20060821 as Document No. 003685, reoorded September 6, 2006
in Book 20060906 as Document No. 00388, and recorded February 7, 2006 in Book 20060207 as
Document No, 02991, and recorded February 27, 2007 in Book 20070227 18 Document No, 03972,
Official Records.” oL S ,
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Exhibit 4

Exhibit 4
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] A : 12830980903

UPON RECORDATION RETURN TO: _ kbl
_ VANESSA ORTA, FSQ. - ABERSON 10001 & RTR

ANDERSON, McCOY & ORTA, P.C. Debble Coruay

100 North Broadway, Suite 2600
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Loan/Property Name: PALMILLA APARTMENTS ,C{

Custodian ID No, 1536-0148-000 .
County of Clark, Nevada

APN; 124-30-311-031 124.30-312-014 and 015; 124-30-312-017 and 018; 124-30-332- 925 thru16%; ..

124-30.312-171 and 172 124-30412»177; and 124-30-312-18- thru 182

ASSIGNMENT OF COMMERCIAL DEED OF ’I‘RUST SECURITY AGREEMENT,
FIXTURE FILING FINANCING STATEMENT AND ASSIGNMENT OF LEASKS,
RENTS, INCOME AND PROFITS
AND
ASSIGNMENT OF ASSIGNMENT OF LEASES AND RENTS

KNOW THAT
T AGE CORP N, 2 Delawaye corporation

having an address- at 1180 NW anle Street, Suite 202, Issaquah, Washmgton 98027, °

("Amgnor")
For valuable consideration paid by

LE ON 8§ TION, AS_T

R i TERED F ML-CFC RCIAL MORT p
(0) AL M PASS-T H _CERTIFICATES 7-

having an address of 135 South LaSalle Strcet, Suite 1640, Chicago, |1Illnois 60603
(“Assignee™),

the receipt and sufficiency of which Is hercby acknowledged, As:ngnor does herchy grant,
bargain, scll, convey, assign, transfer, and set over, withowt rccourse, representation and
warranty, except as set forth in that cortein related Mortgage Loan Purchase Agreement, all of
Assignor’s right, title and interest, of any kind whatsoever, including that of mortgagee,
beneficiary, payee, assignee or sccured party (as the case may be), in and 10 the following:
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Commercial Deed of Trust, Sscurity Agreement, Fixture Filing Financing
Statement and Assignment of Leases, Rents, Income and Profits (es same
may have been amended) by YORK NEVADA MANAGEMENT, LLCTL, a
Nevads limited liability company, (“Borrower") to Assigner, and recorded
April 13, 2007, as Instrument Number 20070413-0000918, in the Real Estate
Records pentaining to land situated in the State of Nevada, County of Clark -
("Resl Bstate Records"); :

Assigament of Leases, Rents, Income and Prolits (as same may have baen
smended) by Borrower to Assignor and recorded April 13, 2007, as
Instrument Number 20070413-0000919, in the Real Estate Records; . -

TO HAVE AND TO HOLD the same unto the Assignee and to the sucéessors, legal
representatives and assigns of the Assignee forever,

N WITNESS WHEREQF, the Assignor has caused these presents to be effective as of June 13,

2007.

(The remainder of this page has been intentionally left blank.)
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TOGETHER WITH THE NOTE OR NOTES THEREIN DESCRIBED OR REFERRED TO, THE MONEY
DUE AND TO BECOME DUE THEREON WITH INTEREST, AND ALL RIGHTS ACCRUEDOR TO
ACCRUE UNDER SAID COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, FIXTURE
FILING FINANCING STATEMENT AND ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS,

DATED: 2l { [}

WITHESS: _ : ARTESIA MORTGAGE CAFITAL CORPORATION,
i ' & Delaware corporation .

e 7 ¢ b( .
-', . . : BY: 5
PRINT NAME; _ (g 17 2M%_f1seT" 4 N ‘
Q : ’; ; . NAME: Dlana Kelsey Kutas
PANTNAME: __ T Lanny HoErE

STATE OF WASHINGTON
COUNTY OF KING

On this _m& day of April, 2007, before me, the undaraigned; a Notary Public In end tor the Stste of
Washingion, duly commiasioned and sworn, personally appeared Diana Kelsey Kutas, o me known to
be the Managing Director of ARTESIA MORTGAGE CAPITAL CORPORATION, 2 Delaware corporation,
the corporation that executed the loregoing instrument and acknowledged the sald lnsirumsnt to be the
free and voluntery act of and deed of sald corporation, for the uses and purposes theraln menlioned, and
on oath stated that she i authorized o exeauln the sald instrument ang that the seal affixed is the
corporate seal of sald corporation, . : B )

T{TLE: Managing Diractor

Witness my hand and sea! the day-and year first sbove wrltien.

B Sorie. N2l -
Notary Public residing et Gaidaiiin, (DI
BSomnnR(<an ~

Print Name: 15,

QISUISLTOII846_)

DO NOT WRITE BELOW THIS LINE, v Fagez

My Commissfon Explres: 3=13-Becl '
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Exhibit 5
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~oollng Agreement.

LaSalle Global Trust:Services

ynch Mongage Irxvestors, Inc,,
jeer No,l, Wacliovia. Bank, National
'ccs. Inc as Spet:ml Scrvu:cr and

EASA’LLB BANK NATIONAL ASSOCIATION

‘_[‘

Ci es {Bervicas, 114-195-18:25
135 s. LnSaqu s&naat, Chicago, i 805‘03
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o Mergill. Lyneh Mortgnge Inveszom, T,
© .- | ¢/o Global- Commercial Real Esmte

.1 250 Vesey. Street

4 World Financial Center, 16 Fbcr

“New York, New York 10080
: mx: Director of C.MBS Securitizations

Wa" ‘evxa Banl, National ASimemuon

f /20077, Gomimerslal Mortgage Pass-Through
. C 'mﬁcates, Series 2007-7 ©°

B F-acsrmxlc:'70‘?’-71'5'00’36

9 Research Dtive; URP4
oite; North Cardlina 282621 075
MI-CFC Comimgreial: Mbirtgage Trisst

| Déchent LLP |
| 30 Rockefeller Plaza

x::_Ann, ‘Stephanie M. Tita

| Eacsimile: 212,698.3599

Jew York, New York 101 12

- }.55 Waler Streat

Standard & Poor's Ratings Services, a division
of The McGraw Hill. Companites, Inc,

New York; New York 10041
A EMBS Surveillance Group:

oy STl Repremeriive

| LaSalle Global Trust Services

- CHBS Servioes, IL4-135-16.25°
135.5. LaSelln Strewt; Chlcago; It EDGO3. -
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Corporate Trust.Services
MACNZ702:01)

- $062:012 Arinapalis Road
Columbia, MO 25045
410 884-2000
410 715-2380 Fax

Wels Fargo Bank NA.

POINEMENT OF-SL/CCESSOR TRUSTER

ter Scrvxccr Nol aitd s Special Servwer

\ wlll c.ontmuc to makc avmlablc each menth the
' " The address of the

L300

: ter"Semccr No!Z ang LaSalle as Trustee and’ -

of fhic Pﬂohng Agxccrﬁcnt. LaSa“c, as agcm on‘
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ILynch Mortgagc Invcstors, Inc
l .

‘Menrill Lynch Mortgage Investors, Inc.
1'c/oGlobal Commercial Real Estate
-} 4 World Financial Center, 16" Floor
250 Vesey Street
‘New York, New York 10080 -
g Attn; 'D.ﬁimct'or of CMBS: Securitizations

fMLdtand Loan Services, Ing.

© | 10851-Mastin, Building 82, 7® Floor
1 Oyerland Park, Kansas 66210

| At President

| Facsindite: 913.253.9001

:{ Dechert LLP
1 30 Rockefeller Plaza
| New York, New York 10112
i} Attn: Stephanie-M. Tita - .

| Facsimile: 212.698.3599

— ‘Nop-Trust Noteholders
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Exhibit 6

Exhibit 6
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‘Corporate Trust Sarvices
MAGIN2702-011 -

5061 Olg-Annapalis Road.
Coldmbla, MD- 21045

410: BWQODO

41 o?rsvzsao Fax

Wolklhrgéhnk.NA

Doceribor 30, 2008

dland Yooan Servlccs Inc as- Spcc;ml Scrv1ccr Wclls
Tbe and Bank of Amenca, N. A succnssor by mcrgcr

Assoc tto and’ thc mdxrcct parcnt corpo
; Ing., by Wells Fargo- & Comipany, the parent:corporation of
i uled 1o close at 11:59  pan. on Decembcr 31,%008 (the

Stxator undet the Pooh g Agrecnicnt: shall

resigb_atiqh of the

. T'tle Vice‘Presxdent

tion of Wachovxa'

{ of Wells Fargo as Ih'ustee, ’éefuﬁcate_

'%:S ‘Bank Nationial
al] be deemed to
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o :.1.0"0
|4 Waorld Financial: Center, 16™ Floor

ch Mortgage Investars, Inc.
lobal Commi¢rcial Real-Estate

250, Vesey Street .
New York, New York 10080

| Az Director of CMBS Securitizations

Wachovxa Bank, Nanenal Askociation
- 4 NC 1075, Q‘cthoor

fo 8 South College Street

CHarlotte, NC 28244-1075

+ML-CFC Comuercial: Mo:tgage Trist.
2007-T-Commercial Mortgagé Pass- 'I‘hrough
ch’aﬁca!es, Series 2007-7

}Facsu-_ni'le;u’lott.’-/ls .0036

( Rockeﬁ:llchlaza

~ {:New York, New York onz.

At Stephanic:M. Tita

| Pacsimile; 212,698.3599

T S dard & Poor ; “:Ratmgs Swm P dzvxsmn

¢ McGraw Hlll Cornpmnes, Inc.
ater Street : '

| New York, New York 10041

Attn: CMBS Surveillance Group

. Coxitr-oﬁin‘g Class Representative
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ushank.com

"Jammny,ﬁZOOQ

and:Bank of Awmeric N A successor: by meu:ger to LaSalle Bank
stodi n Cap1tahzed terms used but not defined herem fiave the
reto-irvthe Peolmg Agreement.. :

S. Bank 5. g s been

pursuam te N\ tlon 8. 07 of the Poolmg Agmement Bank of
Half-of U.S. Bank, as. successor Trustee, will continue to make
¢ Dlsmbutlon Date Statement on us Websne located at

) and- 8: 14 of thc Poolmg Agree!mqnt nohcc is also :
< has appomtcd Bank of Ameriea, N.A: 40 act as Certificate
£ and REMIC Admmxstrator respectively, in Lacnordance wnth the

- U S. BANK NATIONAL ASSGCIATION
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SCHEDULE A

Memll Lynch Mertgagc Invcstors Inc.
| ¢#6; Global Commereial Real Bstate

1d Financial Cemer 16™ Floor

950 Viesey Street . .
- :New York, New York 10080 :
{ Atz Director of CMBS Seeuritizations

"Midland Loan Services, Inc, |

10851 Mastin, Buildirig 82, 7" Floor

~ .| Overland Park, Kansas 66210
‘| Attn: President

| Facsimite: 913.253.9001

. [ Dechert LLP ]

0 Reckefeller Plaza

I'New York, New York 10112
" Attn: Stephanie M. Tita

b | Facsimile: 212.698.3599

- | Bank of America, N.A.
- .- ) 135 Soyih LaSalic Street -
. | Maifeode: 11.4-135-16-25 = -
- | Chieago, Illinois 60603 -

Z;"No?rtaflfru"st Noteholders "
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MICHAEL F. LYNCH, ESQ.

Nevada Bar No. 8555
MLynch(@lrlaw.com

LEWIS AND ROCA LLP ‘
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169-5996
Telephone: (702) 949-8200

Facsimile: (702) 949-8398

Attorneys for Plaintiff

Wl I

P

'_'J ah
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DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee
For The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through
Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special
Servicer,

Plaintiff,
VS.

Palmilla Development Co., Inc., a Nevada
corporation; and Roe Corporations X to XX,

Defendants.

Case No.: 09-A595321

Dept. No.: IX

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND

ORDER APPOINTING RECEIVER

Date of Hearing: 8/18/2009
Time of Hearing: 9:00a.m.

This matter came before the Court on August 18, 2009, on U.S. Bank National

Associatjon as Trustee For The Registered Holders of MLL-CFC Commergial Mortgage Trust

2007-7 Commercial Mortgage Pass-Through Certificates Series 2007-7, by and through

Midland Loan Services, Inc., as its Special Servicer’s (“Plaintiff””) Applic'zatibn for an Order to

Appear and Show Cause Why a Receiver Should not be Appointed on Order Shortening Time,

which was originally scheduled to come on for hearing on August 13, 2 09.

Palmilla Development Co., Inc. (“Defendant”) filed a Countermot':n for a Continuance

and Opposition to Application for Order to Show Cause. On August 13,

¢ Court granted

Defendant a continuance of the hearing to August 18. On August 17, Plaintiff filed a Reply

-1- 497360 _4.DOC

Order Annaintine Receiver
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Brief in Support of Appointment of Receiver. No other documents or briefing was submitted n
connection with the order to show cause hearing.

Michael F. Lynch, Esq. appeared on behalf of Plaintiff and Brent Larson, Esq. appeared
on behalf of Defendant. Also present was Mr. Hagai Rapaport, a corporate representative of
Defendant.

The Court read and considered the pleadings and papers filed herein, the oral argument
of counsel, and good cause appearing therefor, the Court rules as follows:

FINDINGS OF FACT

Plaintiff provided credible and admissible prima facie evidence of the following facts.
Unless otherwise noted herein, Defendant either conceded and/or failed to dispute the following
facts in the briefing and papers filed in connection with the Order to Show Cause hearing or
otherwise during oral argument. Therefore, good cause appearing, the Court therefore makes
following findings of facts:

1. Defendant borrowed $20,150,000.00 with interest from Artesia Mortgage Capital
Corporation, a2 Delaware corporation (“Original Lender) on or about March 28, 2007 (the
“Loan™),

2. The Loan is evidenced by, among other things, that certain Fixed Rate Note
dated March 28, 2007, bearing an authorized signature on behalf of the B]om)wer (the
“Promissory Note™). (A true and correct copy of the Promissory Note wzlis attached to
Plaintiff’s Application as Exhibit “3”).

3. The Loan was and is secured by that certain Commercial Deed of Trust,
Sccurity Agrecment, Fixture Filing Financing Staternent and Assignmentof Leases, Rents,
Income and Profits (as same may have been amended) recorded in the Clark County Recorders’
Office as Document No. 20070330-0002946 (*Deed of Trust”), (A true And correct copy of the
Deed of Trust was attached to Plaintiff’s Application as Exhibit “47). |

4, The Loan was and is further secured by that certain Assi [ ient of Leases,
Rents, Income and Profits (as same may have been amended) recorded in!the Clark County

|
2 497360_4.DOC

Order Annninting Reraiver
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Recorders’ Office as Document No. 20070330-0002947 (“Assignment of Rents™). (A true and
correct copy of the Assignment of Rents was attached to Plaintiff’s Application as Exhibit “5”)

S. Original Lender assigned all of its rights and interests in and to the Deed of Trust
and the Assignment of Rents to the Plaintiff pursuant to that certain Assignment of (a)
Commercial Deed of Trust, Security Agreement, Fixture Filing Financing Statement and (b)
Assignment of Leases, Rents, Income and Profits And Assignment of Assignment of Leases,
Rents, Income and Profits recorded in the Clark County Recorders’ Office as Document No.
20080103-0000543 (the “Assignment of Deed of Trust”). (A true and correct copy of the
Assignment of Deed of Trust was attached to Plaintiff’s Application as Exhibit “6”).

6. LaSalle Bank resigned its position as trustee on or about June 30, 2008, and
Wells Fargo Bank, N.A., was appointed as successor trustee (A true and corzect copy of the
Resignation of Trustee and Notice of Appointment of Successor Trustee were collectively
attached was attached to Plaintiff’s Application as Exhibit *7”).

7. Wells Fargo Bank, N.A., then resigned its position as trustee on or about
December 30, 2008, and U.S. Bank National Association was appointed as successor trustee (A
true and correct copy of the Resignation of Trustee and Notice of Appointment of Successor
Trustee were collectively attached to Plaintiff’s Application as Exhibit “8").

8. Pursuant to the Assignment of Deed of Trust, the Plaintiff holds all beneficial
interest under the Deed of Trust and the Assignment of Rents, and is thereby authorized and
empowered to bring this action,

9. As detailed more fully in the Deed of Trust, the real propc}rty'sccuring the
Promissory Note (the “Real Property™) is identified by the Clark County J{rax Assessor Parcel
Nos:

a. 124-30-311-031;

b. 124-30-312-014 and 015;

c. 124-30-312-017 and 018;

d. 124-30-312-025 — 169, inclusive;

-3- | 497360_4.DOC

Order Annninting Receiver
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€. 124-30-312-171 and 172;

f 124-30-312-177; and

g. 124-30-312-180 — 182, inclusive,
more commonly referred to as the Palmilla Townhomes, generally located northeast of the
intersection of West Ann Road and North Decatur Boulevard in North Las Vegas, and more
specifically described in the Legal Description attached was attached to Plaintiff’s Application
as Exhibit “9”,

10.  The Real Property is a development of an estimated 155 single-family rental
townhomes, each of which is currently generating, or capable of generating, rental income.
Occupancy is estimated to be approximately 80%.

11.  The Promissory Note and the Deed of Trust provided that Defendant was to
remit monthly payments in a constant amount of $111,530.40, with a final maturity date of
April 11, 2018.

12, Defendant is in substantial arrears on interest and other monies owed to Plaintiff
including fees, other penalties, and other fees and costs.

13. Defendant is in default of its obligations to Plaintiff, by its failure to make past
due payments. This fajlure constitutes “Events of Default” under the Loan, the Promissory
Note, the Deed of Trust, and the Limited Recourse Obligations Guarantee.

14.  Defendant’s counsel conceded in open court that the D‘ced:,of Trust authorizes the
appointment of a receiver, but Defendant nevertheless argued against it off the alleged grounds
that a receiver was unnecessary because the Plaintiff could acquire actual ownership of the
property within the next 21 days, by proceeding with noticing a foreclosuie sale of the property.

15, Greystar Real Estate Partners, with John Rials as its agent {*Receiver”) is

qualified to act as Receiver in this action, to take possession, custody, and control of the
|

|
\
\
4

Property.

' Plaintiff believes a more accurate estimate is 157 units.

4. 497360_4.D0C

Order Annnintine Reaciver
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16.  Plaintiff has asserted that the proposed compensation schedule for the Receiver
is reasonable and customary rate for properties of this size and type. Defendant orally disputed
that the proposed Receiver’s compensation schedule is reasonable and/or [customary during the
August 18th hearing. The Court shall defer its final determination of whether the
aforementioned proposed Receiver fees are reasonable and customary, pending a hearing on the
further briefing from the parties as may be submitted.

CONCLUSIONS OF LAW

The Court makes the following legal conclusions:

17. The Loan Documents are valid and enforceable contracts.

18.  The Loan Documents provide for the appointment of & Receiver upon the
occurrence of an Event of Default.

19.  Events of Default and/or other breaches of the Loan Docurtnents have been
committed by Defendant and remain uncured as of August 18, 2009.

20.  The appointment of a Receiver is authorized and is necessary to conserve,
preserve, protect, administer, and continue to operate certain real property and improvements
commonly known as relating to the Property, to allow the Receiver to:

a. Appraise the Property;

b. Evaluate the physical and financial condition of the Property;

c. Evaluate the current tenancies for market reasonableness, suitability, and
stability;

d. Evaluate the best method of marketing, disposing, c%r otherwise
converting the Property into cash, such that the dan?agss and any
deficiency between the amount owed by Defendant| and the amount
realized by such conversion are minimized,;

e. In light of the results of these aforementioned walqaﬁons, determine and
select options for maximizing the market value andfor marketability of

the Property; and

-5- . 497360_4.00C

Order Annnintine Rereiver
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f. Undertake efforts to maximize the market value and/or marketability of
the Property.

21.  Inlight of the foregoing findings of fact and conclusions of law, Plaintiff is
contractually entitled to the Appointment of a Receiver, on the terms and conditions as provided
for herein, subject to further order of the Court.

ORDER

Therefore, IT IS HEREBY ORDERED as follows:

1. Receiver’s Oath

The Receiver shall execute a Receiver’s Oath. The Receiver's Oath may be filed by
facsimile transmission and this Order shall become effective upon the Court's receipt of such
facsimile transmission; provided, however, that the Recciver replace the facsimiles with
originals within seven (7) days of filing,

2. Receiver’s Fees

The Court’s final determination of the Receiver’s Fees shall be deferred pursuant to the
following conditions. Defendant shall file any opposition to the reasonableness of the proposed
Recetver’s Fees on or before September 8, 2009. Plaintiff shall file its reply within 10 days of
any such objection, by September 18. Regardless of whether Defendant files an objection, the
Court will make its final determination on the proposed Receiver’s Fées on September 24,
2009, at 9:00 a.m., or as soon thereafter as counsel may be heard.

The deferral of the Receivership fees notwithstanding, in addition to whatever Receiver
fees are ultimately approved, the Receiver shall also be reimbursed for all costs and expenses as
are reasonable and necessary for the Receiver to accomplish the purposes and tasks set forth in
this Order, including, but not limited to legal expenses, the premium incuirmd to obtain the
Receiver’s bond, travel, mileage, faxes, copies, photographs, printing anq similar Receiver-
provided benefits, which shall be accounted for in the monthly financial Qlcpbrt. Five (5) days
after submission of the monthly report, without further Order of the Cou.rF the Receiver shall be
entitled to its fees and costs. Notwithstanding periodic payment of fees alhd{cxpenses, the

|
-6- 497360_4.D0C

Order Annninting Receiver
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Defendant reserves the right to object to any fees or costs at such time as the receiver files its
periodic reports to seek confirmation of all their transactions.

3. Receiver’s Authority and Duties

(A)  Except as otherwise provided in Paragraph 10, the Receiver shall take
immediate and exclusive possession, custody and control of all real and personal property
owned by Defendant,® including, without limitation, all equipment, fixtures, furnishings,
records, inventory, assets, royalties, rents, receivables, accounts, deposits, equities, and profits
whatsoever. Receiver shall care for, preserve and maintain the Property, and may incur any
expenses necessary for this purpose. All such expenses shall be paid from funds of the
Receivership Estate,

(B) The Receiver is hereby given the power and autharity usually held by
receivers and reasonably necessary to accomplish the purpose of this Receivership including,
without limitation, the specific power to:

L Change any and all locks on the Property and limit access thereto;

ii. Maintain, protect, collect, sell, liquidate, or otherwise dispose of
property; provided, however, that the Receiver shall not sell or otherwise dispose of any
property, other than in the ordinary course of business. Notwithstanding the foregoing, the sale,
liquidation, or other conversion of any real property by the Receiver shall be subject to prior
Court approval;

iii.  Except as otherwise provided in Paragraph 10, take possession of
all funds in all bank and other deposit accounts of the Defendant; open, transfer and change all

bank and trade accounts relating to the Property, so that all such accounts ape in the name of the

* With respect to the computer(s) that is/are. located at the Property used by Defendant or its
employees in operating the Property, Defendant has represented to Plaintiff that these are not
the property of Defendant. As such, Defendant shall be allowed to remove the computer(s)
from the Property, but Plaintiff and Receiver reserve all rights to contest br ¢hallenge
Defendant’s ownership or possessory rights to said computer(s) in the futare, Defendant and
Plaintiff shall work together in good faith to allow the Receiver to harvest Property-related data
from the computer(s). Recetver shall take all reasonable efforts to refra.ix{ from accessing or
taking data unrelated to the Property. |
|

-7- ' 497360 4.D0C

Ohrder Annnintine Receiver

000811

000811

000811



¢18000

o0 N N B W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Receiver; and make disbursements in payment of expenses incurred by the Receiver in
accordance with this Order;

iv. Hire, on a contract basis, professionals, employees, real estate
brokers, general contractors, tradesmen, and other personnel or entities necessary to manage,
preserve, market and sell the Receivership Property;

v. Retain existing employees of the Defendant or related parties as
Defendant’s employees in order to continue any business operations. As of the date and time
this order is entered, Defendant shall no longer be deemed to be the employer of any employee
working at or on the Property. If the Receiver chooses to retain any such employee(s), the
Receiver shall carry said employee on its books in connection with payroll taxes, workers
compensation insurance, and related costs;

Vi, Hire, employ, pay and terminate servamts, agents, employees,
clerks and accountants; purchase materials, supplies, advertising, and other services at ordinary
and usual rates and prices using funds that shall come into the Receiver’s possession; collect or
compromise debts of the Receivership Estate; incur risks and obligation ordinarily incurred by
owners, mangers, and operators of similar enterprises, which in the Receiver’s reasonable
judgment, are necessary for the operation of the business, and no such risk or obligation
incurred shall be the personal risk or obligation of the Receiver but only that of the Receivership
Estate;

vii,  Reject any leases or unexpired contracts of the Defendant that are,
in the Receiver’s judgment, burdensome on the Receivership Estate, subject to Court approval;

viii. Make and enter into leases for a term nbt exceeding one year,
obtain and eject tenants, and set or modify rents and terms of rent wi;thout this Court’s prior
approval; :

ix, Borrow funds from Plaintiff required to c ‘ntinue operation of the
existing business. Nothing in this Order shall obligated Receiver to alva.nce any such funds.
Nothing in this Order shall obligate Plaintiff to provide such funds and Plaintiff shall be entitled

-8- ' 497360 4.DOC
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to the issuance of a Receiver’s Certificate in the event it does advance such funds, in accordance
with Section 16 of this order;

‘ X. Collect all rents, profits and income, which now or hereafter may
be due from the operation of any business connected with the Property and improvements
thereon, including such rents, income and profits presently held in bank accounts for the
Property;

xi. Employ and compensate unlawful detainer attorneys or eviction
services with respect to the operation of the Property without prior Court approval;

Xii, With prior Court approval, abandon property the Receiver
considers to be of little or no value to the Receivership Estate;

xili,  Retain inspectors and others reasonably necessary to investigate
the status and condition of the Property. The Receiver shall report to the Court what it learns
from such inspections, and recommend to the Court what action should be taken with regard to
repairs and rehabilitation of the Property;

xiv.  The Receiver shall not make any capital expenditure in excess of
35,000 without prior approval from the Court, except for matters pertaining to health, safety, or
welfare or exigent circumstances; and

xv, The Receiver shall have the discretion, bur\ not the obligation, to

exercise such rights as Receiver deems necessary to preserve and proteet the Receivership

Property. |
)
(C)  The Receiver shall not be obligated to file any fedefral or state income tax,
|
returns, schedules or other forms, which continue fo be an obligation of the Defendant.

4, Qverhead Expenses of Receiver

All fees and expenses incurred by the Receiver, which pertain s%;lcly to the Receiver’s
general office administration and/or overhead, including, but not limi{ed to office supplies,

employce wages, taxes and benefits and other charges shall not be an expense of the

|
l
9 | 497360_4.00C
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Receivership Estate unless incurred directly and solely for the benefit of the Receivership
Estate.

3. Inventory

Within thirty (30) days after entry of this Order hereunder, the Receiver shall file an
inventory of all of the personal property taken into possession pursuant to this Order.

6. Security Deposits

Any security or other deposits which tenants have paid to Defendant or its agents and
which are not paid to the Receiver, and over which the Receiver has no control, shall be
obligations of the Defendant and the Receiver may, but shall not be obligated to, refund such
deposits without an Order of this Court. Any other security or other deposits that tenants have
paid or may pay to the Receiver or which Defendant actually turns over to the Receiver, if
otherwise refundable under the terms of their leases or agreements with the Receiver, may be
refundable by the Receiver in accordance with the leases or agreements.

7. Monthly Reports

The Receiver shall prepare and serve on Plaintiff and Defendant interim reports of the
condition and operation of the Property in the Receivership Estate within thirty (30) days of the
closing of each accounting period or month. These interim reports shall include the Receiver’s
fees and expenses of the Receivership Estate, including fees and costs of accountants and
attorneys authorized by the Court, incurred for each reporting perioﬁ,l in the operation and
administration of the Receivership Estate. The Receiver shall follov? accounting standards
typical for similar properties, and may enlist the aid of accountants for pﬁcparation of Receiver’s
reports to the Court. Any objections to the Monthly Reports must be received within twenty
(20) days of service of said interim report(s) in order to be timely and considered by the Court.

8. Management of the Property and/or Business Entity

Receiver shall operate and manage the Property including, but not limited to, collecting
rent, and operating any related business entity. The Receiver may employ such agents,

independent coritractors, employees and management companies to assist Receiver in managing

-10- 497360_4.D0OC
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the Receivership Propérty including, but not limited to, a company in which Receiver is a
principal, provided the amount of compensation paid to any such agent or firm is comparable to
that charged by similar entities for similar services. Receiver may undertake the risks and
obligations ordinarily incurred by owners, managers and operators of similar businesses and
enterprises and Receiver shall pay for these services from the funds of the Receivership Estate.
No such risk or obligation so incurred shall be the personal risk or obligation of this Receiver,
but shall be the risk and obligation of the Receivership Estate. All who are acting, or have acted,

on behalf of the Receiver at the request of the Receiver are protected and privileged with the

| same protections of this Court as the Receiver has.

9, Police Assistance

Receiver may request assistance of law enforcement officials when taking possession, or
at any other time during the term of the Receivership, if in the opinion of Receiver, such
assistance is necessary to preserve the peace and protect the Receivership assets.

10. Bank Accounts

With reference to the Order Granting Motion for Relief from the Automatic Stay,
entered on July 2, 2009, in In re: Palmilla Development Company, Inc., 1:09-bk-11504 MT,
pending in the United States Bankruptcy Court, Central District of Calif(?mmia, and subject to the
entry of an order from that Court clarifying the Stay Relief Order as it relates to funds now
remaining in Defendant’s/Debtor in Possession’s accounts, the Receiver shall take possession
of, and receive from all depositories, banks, brokerages and otherwise, any money on deposit in
such institutions belonging to or arising from the operation of the Property, whether such funds
be in accounts titled in the name of the Defendant or not, and Receiver may indemnify the
institution upon whom such demand is made, and is empowered to open or close any other

|
accounts.

|
Receiver shall deposit monies and funds collected and received|in connection with the
Receivership Estate at federally-insured banking institutions or savings|associations which are

not parties to this case. Monies coming into the possession of the Receiver and not expended for

-1 ' 497360 4.D0C
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any purposes herein authorized shall be held by the Receiver pending further orders of this
Court. Additionally, Monies on deposit as of August 28, 2009, shall not be considered in
calculating the Receiver’s management fee of 3% of the Total Income, or a minimum of $§25 per
unit per month, whichever is greater (simply stated, the Receiver shall not receive 3% of these
funds simply for accepting tender of these funds by Defendant).

11.  Use of Funds

The Receiver shall pay only those bills that are reasonable and necessary for the
operation or the protection of the Receivership Property and shall allocate funds in the
following order of prority: (1) the costs and expense of the Receiver and the Receivership
Estate including its utilities, insurance premiums, salaries and wages of employees working at
the Receivership Property, general and special taxes or assessments levied on the Property and
improvements thereon; (2) amounts due to Plaintiff; and (3) the creation and retention by the
Receiver of a reasonable working capital fund.

12, Utilities

Any utility company providing services to the Property, including gas, electricity, water,
sewer, trash collection, telephone, communications or similar services, shall be prohibited from
discontinuing service to the Property based upon unpaid bills incurred by Defendant. Further,
such utilities shall transfer any deposits held by the utility to the exclusive control of such
Receiver and be prohibited from demanding that the Receiver deposit additional funds in
advance to maintain or secure such services. New accounts under the ndgme of the Receivership
shall be established within thirty (30) days. Utility companies are prohithed from discontinuing
service while the new Receivership accounts are in process of being established.

13.  Mail

Receiver may issue demand that the U.S. Postal service grant exclisive possession and
control of mail including postal boxes as may have been used by Defendant and may direct that

certain mail related to the Property and its business be re-directed to Recéiver.

-12- 497360_4.D0C
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14. Insurance

The Receiver shall determine upon taking possession of the Property whether in the
Receiver’s judgment, there is sufficient insurance coverage. With respect to any insurance
coverage in existence or obtained, the Receiver, Plaintiff and the property management
company, if any one exists, shall be named as an additional insured on the policies for the
period of the Receivership. If sufficient insurance coverage does not exist, the Receiver shall
immediately notify the parties to this lawsuit and shall have thirty (30) calendar days to procure
sufficient all-risk and liability insurance on the Property (excluding earthquake and flood
insurance) provided, however, that if the Receiver does not have sufficient funds to do so, the
Receiver shall seek instructions from the Court with regard to adequately insuring the Property.
The Receiver shall not be responsible for claims arising from the lack of procurement or
mnability to obtain insurance.

15.  Legal Counsel

Receiver may hire independent legal counsel and pay such persons for their services at
such rates as the Receiver deems reasonably appropriate for the services provided, and subject
to prior Court approval.

16. Receiver’s Certificates

In the event that income from the operation of the Property is insufficient to meet
normal operating expenses and costs, the Receiver is authorized to borraw money from Plaintiff
and to issue Receiver’s Certificates to secure such indebtedness. The total amount of all monies
borrowed and Receiver’s Certificates issued shall be subject to the further order of this Court, as
provided for in Plaintiff’s security instrument.

17.  Plaintiff to Notify Receiver of the Appearances of all Pg%‘g" 5

Plaintiff is ordered to promptly notify the Receiver of the jnames, addresses, and
telephone numbers of all parties and their counsel who appear in the actfon, so that the Receiver

may give notice to all parties of any matters affecting the Receivership.
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18. Receiver’s Final Report and Account

As soon as is practicable after the Receivership terminates, the Receiver shall file, serve,
and set for hearing in this Court its Final Report and Account. Notice shall be given to all
persons whom the Receiver has received notice of potential claims against the Receivership
Estate.

The motion to approve the final report and accounting, and for discharge of the
Receiver, shall contain a summary of the Receivership accounting including enumeration, by
major categories, of total revenues and total expenditures, the net amount of any surplus or
deficit with supporting facts, a declaration under penalty of perjury of the basis for the
termination of the Receivership, and evidence to support an order for the distribution of any
surplus, or payment of any deficit, in the Receivership Estate.

19. Instructions from the Court

The Receiver and the parties to this case may at any time apply to this Court for
instructions or orders. The Court may grant any order requested by the Receiver, without further
notice of hearing, if no objection is filed with the Court and served on the Receiver and the
parties within twenty (20) days after the filing and service of Receiver’s request.

20.  General Provisions

(A) No person or entity shall file suit against the Beceiver, or take other
action against the Receiver, without an order of this Court pcrmitt"mg the suit or action;

provided, however, that no prior Court order is required to file a motion in this action to enforce

the provisions of this Order or any other order of this Court in this action.

(B) The Receivership Estate and its employees, agents, attomeys and all
professionals and management companies retained by the Receiver shall have no liability for
any obligations, or debts incurred by Defendant. The Receiver and itsiemployccs, agents and
attorneys shall have no personal liability, and they shall have no clai : asserted against them
relating to the Receiver’s duties under this Order, without prior au;:Lty from this Court as

stated in (A) above.

|
-14- . 497360_4.DOC
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(C) Nothing contained in the Order of the Court shall be construed as
obligating or permitting the Receiver to advance its own funds to pay any costs and expense of
the Receivership Estate.

(D) The parties to this litigation shall refrain from interfering with the
Receiver's taking or exercising of custody, control, or possession of the Property (including the
applicable books, records, bank accounts, and financial statements), or with the Receiver’s
conduct of its duties as set forth in this Order.

. gl
DATED this :Z ~ _day of September, 2009.
JENNIFER P. TOGLIATTI

DISTRICT COURT JUDGE

September 2 , 2009.

September (3 Y\A, 2009.

Submitted by: Approved as to form afgBemtent by:
LEWIS AND ROCA LL DEANER, DEANER, SCANN, MALAN &
L%W
Michael F. Lynch, Esq. Brent Larsen, Esq. i
Nevada Bar No, 8555 Nevada Bar No. 1184
3993 Howard Hughes Pkwy., Suite 600 720 S. Fourth Street, #300
Las Vegas, Nevada 89169 Las Vegas, NV 89101
Attorneys for Plaintiff Attorneys for Defendant
1FIED COPY
DOCONEN RRACHED 18 A
TRUE AND ORRECT COP
OF THE OH!GINAL ON FILE
5gp U 4 7008
\
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11-digit Assessor's Parcel Number may be obtained at:
http://redrock.co.clark.nv.us/assmrealprop/ownr.aspx

ORDER GRANTING MOTION TO APPROVE SALE OF

RECEIVERSHIP PROPERTY

000821

Inst #: 201005050002309
Fees: $18.00

N/C Fee: $0.00

05/05/2010 11:34:08 AM
Receipt #: 338842
Requestor:

PARADIGM ATTORNEY SERVICE
|

Recorded By: ANI Pgs: 5
DEBBIE CONWAY

CLARK COUNTY RECORDER

Type of Document
(Example: Declaration of Homestead, Quit Claim Deed, etc.)

Recording Requested By:
Michael F. Lynch, Lewis and Roca LLP

5

Return Documents To:

Name Michae! F. Lynch, Lewis and Roca LLP

Address 3993 Howard Hughes Parkway, Suite 600

City/State/Zip Las Vegas, Nevada 89169

This page added to provide additional information required by NRS 111.312 Section 1-2

(An additional recording fee of $1.00 will apply)
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Electronicaity Filed
Glmt - 03/26/2010 01:31:18 PM
ORDR

MICHAEL F. LYNCH, ESQ. CLERK OF THE COURT
Ncevada Bar No. 8555

MLynch@LRLaw.com

LEWIS AND ROCAL LLP

3993 Howard Hughes Parkway, Suite 600

Las Vegas, Nevada 89169

Telephone: (702) 549-8200

Facsimile: (702) 949-8398

Attorneys for Plaintiff’

DISTRICT COURT

CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For The | Case No, A-09-595321-C
Registered Holders of ML-CFC Commercial
Mortgage Trust 2007-7 Commercial Mortgage Dept. No. IX
Pass-Through Certificates Series 2007-7, by and ’
through Midland Loan Services, Inc., as.its Special

Servicer,
Plaintiff ORDER GRANTING MOTION TO
vs ’ APPROVE SALE OF RECEIVERSHIP
. PROPERTY
Palmilla Development Co., Inc., a Nevada earing:
corporation; and Roe Corporations X to XX, ?‘i?:;%fffliicarifg.: ;{(1)3/32;0
Defendants.

This matter came before this Court on March 18, 2010, on the unopposed Motion to
Approve Sale of Receivership Property (the “Motion”) filed and served on{February 11,2010, by
U.S. Bank National Association as Trustee For The Registered Holders of MIrCFC Commercial
Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series 2007-7, by and
through Midland Loan Services, Inc., as its Special Servicer (“Lender™), lender filed and served a
Notice of Filing [the proposed Purchase and Sale Agreement] Exhibit in Sljzppprt of the Motion on
February 24, 2010, Lender filed and served a Notice of Non-Opposition to thé Motion on March
10, 2010.
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The Court finds that Greystar Resal Estate Partners, with John Rials as its agent
(“Receiver™), was appointed as receiver in this action on September 3, 2009, to take possession,
custody, and control of the real property identified by the Clark County Tax Assessor Parcel Nos:

a. 124-30-311-031;

b.  124-30-312-014 and 015;

c. 124-30-312-017 and 018;

d. 124-30-312-025 - 169, inclusive;

e. 124-30-312-171 and 172;

f 124-30-312-177,; and

g 124-30-312-180 — 182, inclusive,
(the *Property”) colloquially referred to as the Palmilla Townhomes, generally located northeast
of the intersection of West Ann Road and North Decatur Boulevard in North Las Vegas.

Having read and considered the Motion and the Notice of Filing Proposed Purchase and
Sale Agreement of the Property by and between Receiver and Pacifica Companies, LLC (“Buyer”)
with an execution date of February 5, 2010, (the “PSA”) and the oral argument of counsel together
with the pleadings and papers on file herein, and finding good cause therefor:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT:

1, The Lender has provided sufficient notice of the proposed sale and PSA to all
necessary partics to this action;

2. The PSA is hereby approved as a full and final disposition of the Property;

3. The purchase‘pricc contained within the PSA is in the range fof #fair market value for
the Property, is commercially reasonable, and is an arms” length transaction; and
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4. The Receiver is hereby authorized to sell and to fully convey all of the interest of
Pzlmilla Development Co., Inc., a Nevada corporation (“Borrower™), in the Property, to Buyer,
and is hereby authorized to execute and deliver all documents, including without limitation a deed
to convey title to the Property of Borrower, in order to consummate the sale and fully and finally
convey ownership of the Property in its entirety.

Dated Marchod3 _, 2010.

TRICT GODRY TUDGE
TGRS ¢

Respectfully submitted by: (approved /.

LEWIS AND ROCA LLP DEANER, DEANER, SCANN,
MALAN & LARSEN

Michael F. Lynch, ¥sq. Brent Larsen, Esq.

Nevada Bar No. 8555 Nevada Bar No. 1184

3993 Howard Hughes Pkwy., Suite 600 720 8. Fourth Street, #300

Las Vegas, Nevada 89169 Las Vegas, NV 89101

(702) 949-8200 (702) 382-6911

(702) 949-8398 (fax) (702) 366-0854 (fax)

Attorneys for U.S. Bank National Association  Attorneys for Palmilla Development Co., Inc., a
as Trustee For The Registered Holders of ML- Nevada corporation

CFEC Commercial Mortgage Trust 2007-7

Commercial Mortgage Pass-Through

Certificates Series 2007-7, by and through

Midland Loan Services, Inc., as its Special

Servicer

!

|

OE.:R‘I‘IIF . I
DOCUMENT ATT, riovd ISA
TRUE AND CORBECT COPY
OF THE ORIGINAL ON FILE
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ATTACHMENT “A”

Order Granting Motion To Approve
Sale of Receivership Property

Parcel Numbers:

124-30-311-031;
124-30-312-014 and 015;
124-30-312-017 and 018;
124-30-312-025-169, inclusive;
124-30-312-171 and 172;
124-30-312-177; and
124-30-312-180 - 182, inclusive

R MO e op
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LOAN NO. 010-00001895

LIMITED RECOURSE OBLIGATIONS GUARANTY

THIS LIMITED RECQURSE OBLIGATIONS GUARANTY (this “Guaranty"), is made and
entered into as of March 28, 2007, by HAGA! RAPAPORT (whether one or more, "Guarantor™), to and for
the benefit of ARTESIA MORTGAGE CAPITAL CORPORATION, a Delaware .catporation, and its
successors and/or assigns (Lender”). All initially-capitalized terms used herein without definition shall
have the meanings given such terms In that certaln Fixed Rate Note (togethar with all modifications,
extensions, renewals and replacements thereof, the “Note”) of even date herewith, in the amount of
Twenty Million One Hundred and Fifty Thousand and 00/100 Dollars ($20,150, 000.00), made payable by
PALMILLA DEVELOPMENT CO., INC., a{n) Nevada corporauon {‘Borrower”), to tha ortler of Lender.

1. Guaranteed Obligations. In order to Induce Lender to loan to Borowr the sum of
Twenty Milion One Hundred and Fitty Thousand and 00/100 Dollars ($20,150,000.00) (the "Loan"),
evidenced by the Nole, the undersigned hereby unconditionally, irevocably, jointly and severally
guarantea(s) to Lender and lo its successars, endorsees and/or assigns the full gnd prompt payment
when dus, by acceleration or otherwise, of all amounts owing by Borrower to Lefider under the Loan
Documents (as defined In the Security Instrument), subject. however, to the limitations on Lender's
recourse set forth im Section 2 balow.

2. Limitations on Recourse. Except with respect to the matters sel farth In subsections (a)
and (b) below, Lender's source of satisfaction of the Indebiedness evidenced by the Note and all other
covenants and obligations under the Note and any other of the Loan Bocuments shali be limited 1o the
Property (as defined in the Security Instrument), and Lender shall not seek to pracure payment out of
other assets of Guaranlor, or seek a judgrment (except as herelnaftor provided) for any sums which are or
may be payable under the Note or any other of the Loan Decuments, or claim or séeic judgment for any
deficlency remaining after foreclosure of the Security Instrumant; provided, however, that the foregoing
clause shall not prejudice the right of Lender to enforce the lien of the Security Instrument or other
sacurity given for the paymant thereof or to exercise any of its remedies at law other than the antry of @
personal money [udgment against the Barrower. The foregoing notwithstanding:

(a) Guarantor shall be and remain parsonatly llable for all losses, costs, damages, or
expenses incurred by Lender In the following instances: .

0} fallure to pay or cause to be paid Taxes (excepl to the extent that
Borrower has deposited funds with Lender pursuant to the Security lnstmment for the purpose of
paying such jtems) or to pay or causa to be pald charges for labor or materials, or other. charges
which can creafe fens on any portian of the Propenty;

(iu) as a result of waste (except ordinary wear and toar)} argon committed or
Instigated by Borrower, any Guarantor or any partner, member or sharehaider in Borrower, or a
violation of the provislons In the Security Instrument regarding removal, demolition or structural
alteration of any portion of the Property;

(] breach or fallure to perform or comply with any ¢f the insurance
provisions of the Loan Documents;

(iv) all court costs and reaédhable altorneys' fees, c¢psts and expensas
actually incurred by Lender pursuant to the Note or any other Loan Documentss;

) Borrowers breach or failure to perform or comply wikh Seclion 1.03
{captioned "Hazardous Waste") of the Security Instrument, or Borrower’s|or any Guarantor's
breach ot failure to perform or comply with the provisions of the Environmental Indemnification
Agreement of even date herewith executed by Borrower for tha benefit of Lerjder i

'
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{v) mlsappllcaﬂon of or fallure to deliver to Lender (in accordance with the
terms of the Loan Documents) the following: (1) any insurance or condemnation proceeds: (2)
rents, issues or profits received by Borrower/Guarantor or its agent after: Lander makas written
dlemand therefor pursuant to any Loan Document; or (3} prepald rents or tgnant security deposits;
or

(vi)  violation of any of the provisions of Sections 1.23 and 1,30 (captioned
“Single Purpose Entity” and “ERISA”, raspecﬂvaly) of the Sscurity Instrument.

(b) - Guaranior shall be and remain parsonaily fiable without excufpafion or Iimitation
of llability whaisoever for the entire amount of the Indebtedness evidenced by the: Note {including all
principal, interest, and other charges) and all other sums dus or to becoms dus: under the other Loan
Documents, whether at maturity or by accelsration or othemée. in the foliowing instances:

{iy violation of any ol the provislons of Sectlons 1.15{c) and (d) of the
Security Instmment (captioned, "No Sale/Encumbrance” and “Parmitted Transhers®, respactively);

(L)) fraud or intentional mnsrepresent&bon in connecﬂon wnth tha Property,
Loan Dogumeats, or Loan App)mﬂon. .

{iii) the - Stabilized Operating Threshold (as defined In the Resawe

Agreement of even dale herewith executed by Borrower in connection with the Loan) is not

satisfied, provided there shall no Kability under this Subsection 2(b){ik} from and after the date
such Stabllized Operating Threshold has first been satisfied; or

{iv) the Property or any part thereof becomes an asset in: (1) a voluntary
bankrupley or insgivency proceeding commenced by Borrower, or (2) an invaluntary bankruptoy
or insolvency proceeding in which: (A) such proceeding was commenced by any entity
controlling, controfied by or under common coniro! with Borrawer (individuslly or. collectively,
“Atfiliate”), including but not limited to any creditor or claimant acting in coircert with Borrower or
any Affillate; or (B) any Affiliats objects to a motion by Lender for relief from any stay or injunction
from the foreciosure of the Security Instrumant or any other remedial action permitied under the
Note, Security Instrument or othar Loan Documents

The obligations guaranteed pursuent {o this Secxton 2 are hereinafter collectively referred to as

the "Guaranteed Obllgations™.
3. Continuing Liability. Guarantor agrees as folfows:

(a) Guarantor shall continue o bs liabls under this Guaranty and the provisions
héreof shall remaln i fuil force and effect nolwithstanding: (}) any modificatlon, ag ment or stipulstion
between Borrower and Lender, or their respective succassors and assigns, with respect to the Note or
any of the other Loan Documents or the .obligations encompassed thereby; (i) Lenders walver of or
failure to enforce any of the terms, covenants or conditions contained In the Loan [Doguments or in any
modification thereof; (i) any release of Borrower or any other guarantor from any liability with respect to
the Gusranteed QObligations or any portion thereof, (iv) any release or subordinstion of any real or
personal proparty then held by Landor as socurity for the performance of the Guarantéed Obligations or

- any portion thereof; or (v) Lender's enforcament of or failure to enforce any other gpuaranty of all or any

portion of the Guaranteed Obiligations. -

®) Guarantor's liability under this Guaranty shali continue unti the garfiér to otgurof:
(i} the full and complete satisfaction of the Guaranteed Obligations; or (i) the full sad complete payment
of the principal and all accrued interest due under the Note and all other amounts }“ payable by Borrower
under the Loan Documents, and shall not be reduced by virtue of any partial payment by Borrower of any
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amount dus under the Note or under any of the Loan Documents or by Lander's recoursa to any collateral
of security, _

(e) The obligations of Guarantor hereunder shall be in additlan\ ta any obligations of
Guaranior under any other guarantles of the Guaranteed Obligations and/or ahy obligations of the
Borrowsr or any other persons .ar antities heretofore given or hereafter to-be given to Lender, and this
Guaranty shall not affect or Invalidate any such other guaranties. The llability of Guarantor o Lender
shall at all tmes ba deemed to be the aggragate fability of Guarantor under the tarms of this Guarenty

© 8nd of any other guaranties heretofore or heresfter glven by Guarantor to Lender.

4, Repressntations_and_Warranties. Gusrantor hereby represents and warrenis as

foltows:

{a) Lender's agreement to make the Loan to Borrower Is of substantial and materisl
benefit to Guarantor. Guarantor now has and will continue to have full and complete access Lo any and

" all information conceming the transactions contemplated by the Loan Documents or refarred to thereln,

the value of the assets owned or to be acquired by Borrower Borrower's financlal stalus and Its abliity to
perform the Secured Obugahons .

(b} Guarantor has reviewed and approved the Loan Documents and s fully informed
of the remedias Lander may pursue, with or without notice to. Borrower, I the event «of & default under the
Loan Documents ,

{e) . Guarantor has the requisite power and authorty to own and manage fts
praperfles, to carry on its business as now being conducted, and to exacute and deliver this Guaranty and
to perform Its obligations harsunder, Guarantor is In compliance with all {aws, reguiations, ordinances

- and orders of govemmcntat or public authorities appltcabla toit.

) The execuﬂon delivery and performanoe by Guaranlor of this Guaranly are
within the power and- capscity of Guaraniar, and will not violate any provislon of igw, any. order of any
court or agency of government, or any lndenture, agresment or any cther instrument to which Guarantor

Is a party or by which Guarantos.or.its_properly.is.bound,.or be.in.conflict with, reault in a.breach. of or.

constitute (with due notice andfor fapse of tima) a default under any'such indenture, agresment or othar
instrument, or result in the creation or imposition of any lien, charge or sncumbrance of any nature
whatsoevar-upon any of its property or assats, except as contemplated by the provisions of the Loan
Documents. This Guaranty, when delivered to Lender, will constitute a legal, valid and’ 'binding oblfgatton
enforceable againgt Guarantor in accordance with its terms,

¢ Al ﬁnancfal statements and data that have been given to Lamder by Guarentor
(J) are complete and comect In all material respects as of the date gliven; (il) adcugately presant the
financial condition of Guarantor on each date as of which, and the results of Guarantbr's oparations for
the periods for which, the same have been furnished; and (ifi) have been prepared In accordance with
gensrally accaptad accountlng principles’ conslstenuy applied throughout the periors covered thereby.
There has besn no material adverse changs in the financial ¢ondition or opmﬂons of Guaranicr since
the dale of the most recent financial statemant given to Lender. :

{ - Guarantof is not a parly to any agreement or instrument which materially and
adversely sffects Guaranfor's present or proposed business, properties or assefs, or oparations or
conditions (whether financial or -otherwise); and Guarantor s not in defgult Ji the performance,

observance or fulfiliment of any of the material obligations, covenants or condit 13 s_et forth In any

agreement or Instrument to which Guatancor is a party,

(g)  Thare Is not now panding against or aﬂucﬂng Guaranior, nof to the knowledge of
Guarantor Is there threalened, any action, suit or proceeding at law of in eqwty or! by or bafore any
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governmental or admimsttabve agency that, if adversely determined, would materiaily and adversely
Impair or affect the fi nancsai condition or operations of Guarantor.

(h) Guarantcr has filed all federal state, counly, municipal and other income tax
returns required 10 have been filed by Guarantor and has pald all taxes that have become due pursuant fo
such retums of plirsuant to any assessments received by Guarantor, and Guarantor goss not know of
any basis for any matedal additional assessment against It In respect of such taxes.

M Nelther Guarantor, nor any borrower In any lean transaction in which Guarantor
has been a guarantor, has received any discounted payofi(s), loan modifications(s) andior similar matters
in any previous mortgage loan transaction ag a resuft of Guarantor’s or any such botrowsr's fallure to
meet the terms and conditions of the documentation for such transaction.

5, @W Guarantor covenanis and agrees that, so long as any
part of the Guaranteéd Obligations shall remain unsatisfied, Guarantor shall, uniess Lender shall
ctherwisse consent In advance In writing:

{a) keep itsalf fully informed as to all aspects of Borrower's financiel condition and
the parformance of the Guaranteed Obligations;

) (b) file all faderal, state, county, munlcipal and cther income tax returns required to
be filed by It and pay before the same become delinquent all taxes that become due pursuant to such
returns or pursuant to any assessments recelved by It;

(¢) promptly ang faithfully comply with all lawé, ordlnances,A rulas, reguiations and
requirements, both present and fulure, of evary duly conskituted gavemmental or pUbha suthorily having
Jurlsdldion that may be applicable fo §; and

)] maintain full and complete books of account and other reconts ‘reflecting the
results of its operations, In form reasonably satiefactory to Lender, and fumnish to Lenter such information
about the financial condition of Guarantor as:Lender shall reasonably request, including, but not limited
10, the financial statemsnts and docuimants referred to in Section 1 24 (captloned 'Bcaks, Records and
Financial Statements®) of the Securily instrument, :

6. Uncond!tional Llabllm Tha Tiablity of Guarantor under this Guardnty ls a guaranty of
performance and not of collectibility, and is not conditional or contingent upon the genuineness, validity,
regularity or onfcrceabmty of the Loan Documents or other instruments relat!ngx to the creation or
perfarmance of tha Guarantsed Obligations o the pursult by Lender of any ramediul which it now has or

. may hareafter have with respect thereto under the Loan Documents, at law, In equity or otherwise.

7, Waivers,

() Gusrantor hereby waives, to the extent permitted by law: (i) all notices to
Guarantor to Borrower or to any other person, including, but not limiteg to, notices of the acceptance of
this Guaranly or the creation, renewal, extension or modification of the Guaranteed Cbligations, or of
default in the performance of the Guaranteed Cbligations (or any portion thereof) andignforcament of any
right or remady with respect thereto or notice of any other matiers relating thereto; (i) dillgence and
demand of performance; (iil) any statute of limitations affecting Guarantor's llabifity Kereunder or the
enforcement thereof; (iv} any rights Guarantor might otherwise have under any applicatle siatute or rulg
of law by reason of relaase of fewer.than all guarantors, if more than one, of the Guareniged Obligations;
and (v) afl principles or provislons of law which confilct with the terms of this Guaranty Quarantor further
agrees that Lender may enforce this Guaranty upon the occurrence of a defauit or‘an event of default
undar the Note or any of the Loan Documents (as "Event of Default” Is defined therelin); nolwithstanding
the existence_ of any dispute betwsen Borrawer and Lender with respect to the existénca of tha Event of
Default or parformancs of the' Guarantesd Obligations (or any portion thereof) or any ¢ounterclaim, set-off
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or other claim which Barrower may allege agalnst Lender with respect therelo, Mo}eover Guarantor
agrees that its obligations shall not be affocted by any clrcumatances which constitute a legal or equitable
discharge of a guarantar or surety. .

(b) Guarantor. further agress that nothing contained herein-shall prevent Lender from
sutng on the Note or from exerclsing any rights available to 1t thereunder or under any of the Loan
Documents, and that the exarcise of any of the aforesald rights shall not constitute & legal or equitable
discharge of Guarantor, Guarantor understands that the exarcise by Lenderlor certaln rights and
remedles contained In the Loan Documents may affact or eliminate Guarentor's right of subrogation
against Borrower and thet Guaranfor may therefore incur a paitially or totally non-refmbursable fisbllity
hereunder; nevertheless, Guarantor heraby authorizes and empowers Lender tg exerclse, in its sole
discretion, any right and remedies, or any comblnation thareof, which may then be available, sincs It is
the Intent and purpose of Guarantor that the obligations hemunder shall be absolute, independent and

-unconditions! under any and all cicumstances. Notwithstanding any foreclosure .of tha llon of the
Security Instrument with respect to any or all of any real or personal property secured thereby, whether by

the exercise of the power of sale contained therein, by an action for judicial foreciosura or by an
acceptance of a deed in lleu of foreclosure, and nhotwithstanding any enforcement of any ather. guaramy.
Guarantor shall remain bound under this Guaranty.

{c) Guarantor agrees that it shail have no right of subrogation against Borrowsr or
ageinst any coliataral or security provided for in the Loan Documents unless and uatll tha Guaranteed
Oblkgations have been fully satisfled, ail obligalions owed to Lender under the Lean Documents have
been fully performed and Lender has released, transferred or disposad of ail of its right, title and intarest
In such callatersl or security. Guaranior further agrees that to the extent the walver of its rights of
subrogation as set forth harsin is found by a court of competent jurisdiction to be vold or voldable for any
teason, any, fights of subrogation Guarantor may have against Borrower or agalnst such collateral or
socurity shall be junior end subordinate to any rights Lender may have against Borfower and to alf right.
litle and interest Lender may have In such collateral or'security. Lender may use, sell or dispose of any
ltem of collateral or sacurlly as 1t sees fit without regard to ahy subrogation rights thet Guaranior may
have, and upon any disposition or sale, any rights of subrogation Guarantor may have ghal lerminats,

{d) Guarantor's sole right with respect {o any foreclosure of real or.personal property
collateral shall be 1o cure, bid at.such sale or redeem from sale In accordance with applicable statutory
law of the State whers the Property is located. Guaranior acknowledges and agraes that Lender may
aiso bid at any such sale and in the event such cotlateral Is sald to Lender in whole or partiat satislaction
of the obligations owed to Lender, Guarantor shall not have any further right or interest with respect
thereto. Notwihstanding anything fo the contrary herein, no provision of this Guaranty shall be deemed

to fimlt, decréase, or in any way to diminish any rights of sat-off Lender may hava with respect to any '

cash, cash equivalents, certificates of deposit, notes of the like. which may now or hareafter be put on
deposit with Lender. by Borrower or by Guarantor. Upon the occurrence and during the continuance of
any Even! of Default undor any of the Loan Docyments, Lender is hereby aythorizad at sny tme and from
ime to time, to the fullest extent permittad by law, to sat off and apply any and all deposits (general or
special, ime or demand, provisional or final) &t any time held and other indebtedn s at any time owing
by Lender to or for the credit or the account of Guarantor against any and all pf the cbiigations of
Guaranior now or hereafter existing under this Guaranty, Imespactive of whether or notikender shafl have
made any demand under this Guaranty and although such obligations may be conltnpem and unmatured.
Lender agreos promptly to notify Guarantor after any set-off and application, provided: that the failure to
give such notica shall not affect tha valldity of such sat-off and application or this Gubramy The rights of
Lender under this Section 7(d) are in addition to other rights and remedies (lncludmg, without imitation,
other rights to set-off) which Lender may have.

()  Guarantar waives all right and defenses that Guarantor |mgy have bacsuse

' Borrawer's debt s secured by reel property. This means, among other things: . -

()] Lender may coliect from Guarantor without first fomobahg on any real or
personal properly coliateral pladged by Borrower. i
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(n If Lendor forecloses on any real proparty collatergl pledged by Borrower. '

i 1 . The amount of the debt may be reduced only by the price for
which that collateral Is sold at the foretlosure sale, even if the collataral Is worth mote
than tha sale price. .

i, Lender may collect from Guamntor evenif Lender, by foreclosing
on the real property co!lateral, has dastroyed any right Guarantor may hava to collect
from Borrower. .

This Is an unconditional and lrrevocabla walver of any rights and defenses Guarantor may have
bacause Borrower's debt is secured by real property.

8.- Direct Enforcement. Guarantor agreos that Lander may enforoe this Guaranty without
tha necesslily of resorting to or exhausting any securlty or collateral securing the Guaranteed Obligations,
without the necessily-of proceeding against any other guerantor (whether under ithis Guaranty or any
other guaranty), and without the necessity of proceading against Borrawer, Guaraniior hereby waives tha
right to require Lender to proceed against Borrowey, 10 foreclose any lien on any redl or personal property
gecuring the Guaranteed Obligetions, to exerclss any right or remedy under the Lasn Documents, to
pursue any other remedy or to enforce any other right. _

9. Not Affacted by Bankruptcy. Notwithstanding any modification, digcharge or extansion
of the Guarantsed Obligations or any amendment, modification, stay or cure of Lender‘s rights which may
occur In any bankruptey or- reorganization case or proceeding conceming Bommower, whether pamanent
or temporary, and whether assenled to by Lender, Guarantor hereby agrees that it shali be obligated
hereunder to pay and perform the Gusranieed Obligations and discharge its other obligations in
accordance with the terms of the Guaranteed Obligations and the terms of this Guzranty In effect on the
dats hereof. Guarantor understands and acknowledpes that by virtué of this Guaranty, it hes specifically
assumed any and all risks of a bankruptoy or reorganization case or proceeding withiraspect to Borrower.
Without In any way limiting the generality of the foregoing, .2ny subsequent: medification of the
Guaranteed Obligations In any reorganization case concerning Borrower shall not affact tha obligation of
Guaranior {0 pey and perform theé Guaranteed Obligations In accordence with their ofigina! terms.

10. _ §ggﬂy Interest.

(a) In addition to all llens upon and rights of setoff agalnst moneys, securities or
other property of Guarantor given to Lender by law, Guarantor hereby assigns to Lander, and grants a

security Intarest to Lender in, all moneys, securities and other property owned by uarantor how or.
- hereatter in the constructive or actual possession of or.on depasit with Lender, r held In general or
- special account or deposit, or for safokesping or otharwiss, and every such lien and gm of setoff may be

exercised without demand upon or notice to Guarantor. Lender shall have all of the rights and remedies
of a "securad party" under Articie § of the Uniform Commercial Coda of the State whera the Proparty s
located with respect to such moneys, securities and other property. No lien or :iw of setoff shall be
desmed to have bedn waived by any act or conduct on the part of Lender, or by any neglect to exercise
such right of setoff or to enforce such lien, or by any delay In so doing, and every rightiof setoff and lien
shall continue In Tull force and.-effect until such right of seloff or lien Ig speclﬁcany wpmd or released by
an lnstrument In writing executed by Lender.

(b} Guarantor hereby grants Lender a sacurity lnterest In any personal pmperty of
Borrower In which Guarantor now has or hereafier acquires any right, title or interest  Guarantor agress
thal such security interest shall be' additional secutity for the obligations hersby guaranteed. Such

security” Interest shall be superior to any rights of Guarantor in such property’ of. -assets unhl the -

Guarameed Obligations have been fully satisfied and parfonned
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11. Writtan Walvers by Lengar Required. No lien or nght of soloff shali be deemid 1o have
been walved by any act or canduct on the part of Lender, or by any neglect to exercise such right of setoff
or to enforce such lien, or by any delay in so doing, and every right of satoff and lien shall continue In full
force and effect until such right of setoff or. lien is spedifically waived or released by an Instrument in
writing execuled by Lender.

12.  Notiges. Whenever Guarantor or Lander shall desire to give or serva any notite,
demand, request or other communication with respecl to this Guaranty, sach such notice, demand,
requsst or communication shall be given in writing al the address of the intended mdp!ent set forth below
by any of the following means: (a) personal servica (including service by overnight courisr servics); (b)
alectronic communication, whether by telex, telegram or telecopying (if confinned in writing sent by
personal service or by registered or certified, first clasa mall, relumn receipt requested; or (¢) reglstered or
certifled, first ciass mall, return recelpt requested:

To Lender: ARTESIA MORTGAGE CARITAL CORPORATION
1180 NW Mapla Street, Suite 202
Issaquah, Washington 98027
Altn: Servicing Department
Fax: (425) 313-1008

with a copy to: BEST & FLANAGAN LLP
. ) 225 South Sixth Street, Suite 4000
Minneapolis, Minnasata 55402
Att. Thomes G, Garry
Fax: (612) 338-5897

To Guarantor; HAGAl RAPAPORT
2857 Peradise Road, Sulte 2001
Las Vegas, Nevada 89109-8020
Fax:.{702) 309-6243

with a copy to: Ronald €. Gillette, Esg,
’ ‘ ’ ' 235 West Brooks Avanue, 2nd Floor
North Las Vegas, Nevade 88030
Fax; (702)399-6243

Such addresses may be changed by notice to the other parties given in the same manner as provided
ahove. -Any nolice, demand or request sent pursuant to either subsection (a) or () hereof shall ba.
deemed received upon such personal service or upon dispatch by electronic means, gnd, if sent pursuant
o subsect}on {c) shall be deemed recelved fivs (5) days foﬂowlng deposit In the mail.

13. . Survival of Representations and Certaln Agregments. All asre«nm. Indemnities,
representations and warranties made hereln shall survive the éxecution and dalivery 6f this Guaranty, the
maklng of the Loan and the execution and delivery of the Note. All representations and'wamanties made
in this Guaranty shall further survive any and all Investigations and inquirles made by Lender, shall
remain true, corvect and complete in all matarial respects and shall remain continuing obligations se long
as any porfion of the Guaranteed Obligations remains outstanding or unsatisfied. Notwithstanding
anything hereln to the conirary, in the event that, pursuant ic any insolvency, bansztay, reorganization,
receivership or other deblor refief law, any judgment, order or dacision thereunder, any other operation
of law, Lender must rescind or restore ‘any payment, or any part thereof, reoplved by Lender In

_salisfection of the Guaranteed Cbligations or the Loan, any priof ralease or discharge from the terms of

this Guaranty given to Guarantor by Lender under tha terms of this Guaranty or othérise shall ba without

" effect, and this Guaranty shall remain in full force and effect. it is the intention of Borfewer and Guarantor
that Guarantor's obligations hereunder shall.not be discharged except by Guaranto}’s full and complete

performance of such obugaﬁons and then only lo the extenl of such performance. .
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: 14, -Partial Performance, Guarantor's performance of a _portior, bul nat al, of the
Guoaranteed Obligations shall in no way limit; affect, medify or abridge Guarantor's fiakllity for that partion
of the Guaranteed Oblgations which is ‘not performed. Without In any way limiting the generslity of the

- foregoing, in the event that.Lender Is awarded a judgment In any sult brought fo enforce Guarantor's

covenant to perform a portion of tha Guaranteed Obligations, such judgment shall in noc way be deemad

_ to refease Guarantor from Its covenant to parform any portion of the Guarantasd Obllgatlons which s not

the subject of such suft.

1. guarang Reinstated, Guarantor Bgress that fo the extent Borrowsr makes a payment
or a payment Is made for or on behalf of Borrower to Lender, which paymant, or any part thereof, Is
subseguently invalidated, determined to be fraudulent or preferential, set aside andfor required to be
repaid to any trustee, recelver, assignee or any other party whether under any bankruplcy, stale or
federal law, common [aw or equitable cause or otharwise, then, to' the extant thareq, the obligation or

part thereof intended to be satisfied thereby, shall ba revived, reinstated and continued in full force and

effect as if sald payment or payments had not originally baen made by or on behall of Borrower,

18. No Third Party Bensficlaries, This Guaranty is solely for the benefit of Lender and its

successors and assigns and ig not intended to nor shall it be deemed to be for the benefit of any third-

party, Including Bosrower.

17. Successors and Assigns, Rules of Construction, This Guaranty shall be binding
upon Guarantor and Its hairs, exocutors, legal representatives, distributees, succassors and assigns and
shall inure io the benefit of and shall be enforceable by Lender and is successors, endorsees and
assigns. As used herein, the singular shall inciude the plural and the masculine shall Include the femtnine
and neuter and vice versa, if the context so requires. Article and Section headingg In this Guaranty and

the other Loan Documenis era included for convenience of reference only and shall net constitute a part -

of this Guaranly or such other Loan Documents for any other purposs or be glven any substantive affact.
The recitals to this Guaranty and to each of the other Loan Documents are incorporated herein and
therein and made a part hereo! and thereof. Any married persch who signs this Guaranty hereby
expressly agrees that recourse may be had against his or her separate and communlty property for all of.
his or her obligations under this Guarenty. } . .

18 Attorneys’ Fees and Gosts, |nthe event of any Htlgatlon regardmg the enfomemant or
validity of this Guaranty (including, without limitation, any barkruptcy or appellate procsedings),
Guarantor shall be.obligated to pay all charges, costs and expenses (including attorneys' fees and costs)
incurred by Lender, whether or not such IHigation is prosecutsd io judgment. The recovary of post-
judgment fees, costs and expenses sre seperale and several and shall survive the merger of this
Guaranty into any judgment. As used herain, “attorneys’ fees end coets” shall hav% the meaning given in

- the Security lnstrument.

18. Juﬂsdictlon and !gnug_. Guarantor, In order to inducae Lender to'acaepl this Guaranty,
agrees that all actions or proceedings arising directly, Indirectly or otherwise in connection with this

Guaranty shall be litigated, at Lender's sole election, only In courts having a sttus within the county and -

State where the Property Is located, in any jurlsdiction in-which Borrower ot Guarentor {or any individuat
or entity comprising Borrower or Guarentor) may rgside or hold assets, or In any ofie or more of the
foregoing jurisdictions. Guarantor hereby consents and submilis to the Jurisdiction of any local, state or
federal court located therein, Guarantor hareby walves any right it may have to transfer or change tha
vénue of any litigation brought against it by Lender on this Guaranty In accordance with this paragraph.

20, Applicable Law, This Guaranty shall be governed by and oons;meu and enforced In
accordance with the laws of the State where the Property Is located.

21, Severagbllity. Every provision of this Gusranty is intended to be s eqabia In the event

" any term or provlslon hereln, or the application thereof, Is declared to be lllegal, In d or unenforcesble

for mny reason whalsoever by a court of ocompetent jurisdiction, such ll*agallty. Invalldity “or
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unenfarceability shail not affect the balence of the terms and provisions hereof or any other application
thereof, which terms and provisions shali remain In full force and effect.

22.  Gounterparts. This Guaranty may be executed in counterparts, all of which exscuted
counterparts shall together constitute & single document. Signature peges may be doetached from the-

counterparts and attached to a single copy of this Guaranty to physically form ong document. The failure
of any party harelo to execute this Guaranty, or any counterparl hereof, shall. not ralleve the othar
signatorles from their obligalions hereunder,

Jury Telal Walver, IN ORDER TO AVOID DELAYS IN TIME AND ANY PREJUDICE

. THAT MAY ARISE FROM TRIAL BY JURY AND IN LIGHT OF THE COMPLEXITIES OF THIS

TRANSACTION, IN THE -EVENT OF LITIGATION ARISING OUT OF OR RELATING TO THIS
GUARANTY,- THE - NOTE AND/OR’ THE OTHER LOAN DOCUMENTS, AND/OR IN ANY WAY
CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO

"OR ANY OF THEM WITH RESPECT TO THIS GUARANTY, THE NOTE, THE OTHER LOAN

DOCUMENTS AND/OR ANY OTHER INSTRUMENT, DOCUMENT OR AGREEMENT EXECUTED OR

'DELIVERED IN CONNECTION HEREWITH, OR THE TRANSACTION RELATED HERETO OR

THERETO, IN EACH CASE, WHETHER SOUNDING IN CONTRACT, TORT OR OTHERWISE,
GUARANTOR, WITH THE PRIOR ADVICE OF COUNSEL, KNOWINGLY, INTELLIGENTLY, AND AS A
BARGAINED FOR MATTER, WAIVES TS RIGHT TO TRIAL BY JURY AND AGREES AND CONSENTS

THAT ANY CLAIM, DEMAND, ACTION OR CAUSE OF ACTION IN RESPECT TO SUCH LITIGATION

SHALL BE DECIDED BY TRIAL TO THE COURT WITHOUT A JURY,

24, Disclosure of tnformation. Guarantnr hereby acknowledges and agnees that upon the
request of any pariner, member or sharehcldar of Guarantor, as applicable, Lender may disclose to such
party any information (including, without limitation, financial information) relating to the Loan and
Guarentor's performanca of its obligations hereunder. Guarantor hereby Indemiifies and agrees to
defend and hold harmiess Lender (itz officers, shareholders, direciors, representstives, egents, and
attorneys) from and againal any and all expenses, loss, claims, damage or liability. fncluding, without
:;rl?lmtbn’oattomeys fees and costs, arising by reason of any disclosure of information by Lendar under

s Section 24

25. Joint and Several Liabjlify. If there shall ba more than one (1) Guarantor, each
Guarantor agrees that: (i) the obligations of the Guarantor hereunder are joint and several; (i) a reléase
of any one (1) or more Guarantor, or any limitation of this Agresment in favor of or for the benefit of ons
(1) or more Guarantor, shall not in any way be deemed a release of or limitation in favor of or for tha

benefit of any other. Guarantor; and (lii) a separate action hereunder may be brought and prosecuted

2gainst one (1) or.more Guaramor
26.  Entire Guaranty. This Guaranty sets forih the entire underatanding batween Guarantor

and_ Lender relative to the Loan and this Guaranty and the same superseds an ptior agmemems and
understandings. rélating to the subject matter hareof or thereof. .

27, Yime is of the Essence. Time is smctiy of the essence of thls Gubrmty and the othat
Loan Documents,

28.  Bubordination of Borrower's Qh]mtiong fo Quarantor. Any indebtednsss of
Borrowsr to any Guarentor, now or hereafter existing, togelher with any intarest thsrebn, shall be and
hereby Is defarred, postponed snd subordinated to the prior payment In full of the Loan. Further,
Guaranter agrees that should such Guarantor recelve any payment, satnsfacﬁon|or security for -any
Indebtedness owsd by Borrower to I, the same shal be delivered io Lender b¥ the form received
{endorsed or assighed as may ba appropriate) for epplication on sccount.of, or as Jscunty for, the Loan
and until so delivered to Lender, shall be held in trust for Lender as sacurity for the Lojn;

29, Lender Transfe ondat rket Activities. Guarantorx adknowledges ang
agrees that Lander, without notice to Guamnto: or any Guarantor's prior consent, may assign ail or any
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portion of lts rights hersunder In connection with any sals or assignment of the Lean or servicing rights
related to the Loen, sach grant of participations In the Loan, a transfer of the Loan as part of a
Sscuritization In which Lender ass!gns its rights to & securitization trustee, or a contract for the servicing
of the Loan, and thal each asgignee, participant or servicer shall be entltlad to exertise all of Lender's
rights. and remedies hereunder, Guarantor further acknowledges that Lender may provide to third parties
with an existing or prospective interest in the sarvicing, erforcement, ownership, purchase, participalion
or Securitization of the Loan, Including, without. fimitation; any Rating Agency rating the securities issued
in respect of a Securilization or participation of the Loan, and any entlty-maintaining databases on the
underwrlting snd performance of comimercial mortgage loans, any end all information which Lender now
has or may heregfter acquire relating to the Loan, the Property or with respect to Borrower or Guaranior,

as Lender determines necessary or desireble. Guarantor Irevocably walves all rights |t may have under

applicable law, If any, 1o prohibit such disclosurs, including, without limitation, any right of privacy.
[SIGNATURES ON FOLLOWING PAGE] '
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IN WITNESS WHEREOF, Guarantor has axecutad this Gusranty as of the
above written.

year and dale first

HAGAI RAPAPORT/

016075/270010/521951 3

11
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Attomey or Party Name, Address, Telephone & FAX Numbers, and Califamia State Bar Number FOR COURT USE ONLY
Ron Bender (SBN 143364}

Anthony A. Friedman {SBN 201955)

Levene, Neale, Bender, Rankin & Brill L.L.P.
10250 Constellation Boulevard, Ste 1700
Los Angeles, CA 90067

(310) 229-1234 Fax: (310) 229-1244

@ Atforney for:  Debtor

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA

In re: CASE NO.: 1:09-bk-11504-MT
CHAPTER: 11

Palmilia Development Company, Inc.

Debtor(s).

ELECTRONIC FILING DECLARATION
(CORPORATION/PARTNERSHIP)

Petition, statement of affairs, schedules or lists Date Filed: 3/16/2009
Amendments to the petition, statement of affairs, sehedules or lists Date Filed:
Other: Date Filed:

PART I - DECLARATION OF AUTHORIZED SIGNATORY OF DEBTOR OR OTHER PARTY

I, the undersigned, hereby declare under penalty of perjury that: (1) I have been authorized by the Debtor or other party on whose behalf the above
eferenced document is being filed (Filing Party) to sign and to file, on behalf of the Filing Party, the above-referenced document being filed clectronically
Filed Document); (2) 1 have read and understand the Filed Document; (3) the information provided in the Filed Document is truc, correet and complete. (4)
he “/s/." followed by my name, on the signature lines for the Filing Party in the Filed Document serves as. my signature on behalf of the Filing Party and
fenotes the making of such declarations, requests, statements, verifications and certifications by me and by the Filing Party to the same extent and effect as my
ictual signature on such signature lines; (5) [ have actually signed a true and correct hard copy of the Filed Document in such places on behalf of the Filing
%arty and provided the executed hard copy of the Filed Doeument to the Filing Party’s attorney; and (6) 1, on behalf of the Filing Party, have authorized the

iling Party's attorney to file the electronic version of the Filed Doeument and this Declaration with the United States Bankruptcy Court for the Central
Jistriet of California. ’J %

6€8000

3-(6~ 09

Signature of Authorized Signq%b of Fffing Pa Date

Hagal Rapaport
Printed Name of Awthorized Signatory of Filing Party

President
Title of Authorized Signatory of Filing Party

PART II - DECLARATION OF ATTORNEY FOR FILING PARTY '

I, the undersigned Attorney for the Filing Party, hereby declare under penalty of perjury that: (1) the */s/," followed by my name, on the signaturc lincs for
‘he Attomney for the Filing Party in the Filed Document serves as my signature and denotes the making of such declaralioms, requests, statements, verifications
and certifications to the same extent and effect as my actual signature on such signature lines; (2) an authorized s ory of the Filing Party signcd the
Declaration of Authorized Signatory of Debtor or Other Party before 1 electronically submitted the Filed Document for filing with the United States
Bankruptcy Court for the Central District of California; (3) I have actually signed a true and correct hard copy of the Filed Document in the locations that arc
indicated by "/s/," fgllowed by my name, and have obtained the signature of the authorized signatory of the Filing Party in the locations that are indicated by
Msl," followed b Ke name of, the Filing Par'ry s authorized sxgnatory, on the true and correct hard copy of the Flled Document; (4) 1 shall mamtam the

o,o

Date

Printed Name of A torney for Filing Party

This form is mandatory by Order of the United States Bankruptcy Court for the Central District of California.
Movember 2005

Software Copyright (¢} 1596-2006 Bes! Case Solulions, inc. - Evonston, 1L - (800) 492-8C37 8est Case Bankrupley
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RESOLUTION AUTHORIZING CHAPTER 11 BANKRUPTCY FILING BY
PALMILLA DEVELOPMENT COMPANY, INC.

The undersigned, being the managing member of Palmilla Development
Company, Inc. (the “Company™), hereby certifies that the following resolutions were
adopted at a duly constituted emergency meeting on February 4, 2009, and the same
remain in full force and effect, without modification, unless and until the Company
adopts a further resolution to the contrary:

RESOLVED, that a Petition under the provisions of
Chapter 11 of Title 11 of the United States Code shall be
filed by the Company with the United States Bankruptcy
Court, Central District of California;

FURTHER RESOLVED, that the filing of a Chapter 11
bankruptcy proceeding on behalf of the Company is in the
best interests of the Company and the Company’s creditors;

FURTHER RESOLVED, that the law firm of Levene,
Neale, Bender, Rankin & Brill L.L.P. ("LNBRB") has been
and continues to be retained for purposes of filing the
Chapter 11 bankruptcy case for the Company and
representing the Company in its Chapter 11 bankruptcy
case as bankruptcy counsel. The pre-bankruptcy retention
agreement between the Company and LNBRB is hereby
adopted, ratified and approved. Hagai Rapaport
("Rapaport") is hereby authorized and directed to execute
an application for the Company to employ LNBRB as
bankruptcy counsel to the Company in connection with the
Company's Chapter 11 bankruptcy case;

FURTHER RESOLVED, that as the president of the

Company, Rapaport is hereby authorized and directed on
behalf of and in the name of the Company to execute a
Chapter 11 bankruptcy petition and all related documents [
and papers on behalf of the Company in order to enable the

Company to commence its Chapter 11 bankruptcy case;

000840

000840
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FURTHER RESOLVED, that as the managing member of
the Company, Rapaport is hereby authorized and directed
on behalf of and in the name of the Company to execute
and file and to cause counse! to the Company to prepare
with the assistance of the Company as appropriate all
petitions, schedules, lists and other papers, documents and
pleadings in connection with the Company’s bankruptcy
case, and to take any and all action which Rapaport deems
necessary and proper in connection with the Company's
bankruptcy case without further approval provided such
action is within the ordinary course of the Company's
business and bankruptcy case. Such ordinary course
actions shall include, but not be limited to, employing and
compensating counsel and other professionals (both prior to
and after the Company's bankruptcy filing), seeking
Bankruptcy Court approval for the Company to use cash
collateral and/or post-bankruptcy financing, compensating
employees, purchasing materials, selling product, collecting
accounts receivable, negotiating with creditors, lenders,
vendors, suppliers and landlords, and commencing
litigation as deemed appropriate to assist the Company with
respect o any of the foregoing.

FURTHER RESOLVED, that Rapaport shall be
additionally authorized without further approval before
causing the Company to engage in an action which is
outside the ordinary course of the Company's business,
including, but not limited to, the sale of all or substantially
all of the Company's assets or the filing of a plan of
reorganization,

Dated: February 4, 2009

A

greed:
HAGAI %AP%T, President

000841
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STATEMENT OF RELATED CASES
INFORMATION REQUIRED BY LOCAL BANKRUPTCY RULE 1015-2
UNITED STATES BANKRUPTCY COURT, CENTRAL DISTRICT OF CALIFORNIA

1. A petition under the Bankruptcy Act of 1898 or the Bankruptcy Reform Act of 1978 has previously been filed by or
against the debtor, his/her spouse, an affiliate of the debtor, any copartnership or joint venture of which debtor is or
formerly was a general or limited partner, or member, or any corporation of which the debtor is a director, officer, or
person in control,- as follows: (Set forth the complete number and title of each such of prier proceeding, date filed,
nature thereof, the Bankruptcy Judge and court to whom assigned, whether still pending and, if not, the disposition
thereof. If none, so indicate. Also, list any real property included in Schedule A that was filed with any such prior
proceeding(s).)

See attached

2. (If petitioner is a partnership or joint venture) A petition under the Bankruptcy Act of 1898 or the Bankruptcy Reform
Act of 1978 has previously been filed by or against the debtor or an affiliate of the debtor, or a general partner in the
debtor, a relative of the general partner, general partner of, or person in control of the debior, partnership in which the
debtor is a general partner, general partner of the debtor, or person in control of the debtir as follows: (Set forth the
complete number and title of each such prior proceeding, date filed, nature of the proceeding, the Bankruptey Judge
and court to whom assigned, whether still pending and, if not, the disposition thereof. If none, so indicate. Also, list
any real property included in Schedule A that was filed with any such prior procesding(s).)

See attached

3. (If petitioner is a corporation) A petition under the Bankruptcy Act of 1898 or the Bankruptcy Reform Act of 1978 has
previously been filed by or against the debtor, or any of its affiliates or subsidiaries, a director of the debtor, an officer
of the dsbtor, a person in control of the debtor, a partnership in which the debtor is general partner, a general pariner
of the debtor, a relative of the general partner, director, officer, or person in control of the debtor, or any persons, firms
or corporations owning 20% or more of its voting stock as follows: (Set forth the complete number and titie of each
such prior proceeding, date filed, nature of proceeding, the Bankruptcy Judge and court to whom assigned, whether
still pending, and if not, the disposition thereof. If none, so indicate, Also, list any real property included in Schedule A
that was filed with any such prior proceeding(s).)

nfa

4. (If petitioner is an individual) A petition under the Bankruptcy Reform Act of 1978, including amendments thereof, has
been filed by or against the debtor within the last 180 days: (Set forth the complete number and title of each such prior
proceeding, date filed, nature of proceeding, the Bankruptcy Judge and court to whom assigned, whether still pending,
and if not, the disposition thereof. If none, so indicate. Also, list any real property included in Schedule A that was filed
with any such prior proceeding(s).)

n/a

| declare, under penaity of perjury, that the foregoing is true and correct.

Executed at _Los Angeles, California , California. /s/ Hagai Rapaport
Hagat Rapaport

Dated 3/16/09 Debtor
Joint Debtor

This form s mandalory by Order of the United States Bankruptcy Cour Tor the Central District of Calfona,

Ravised May 2004 F 1 01 5"2 .1

Sofiware Copyrighl (c) 1956-2004 Best Case Soluliens, Inc. - Evanston, 1L - (800) 492-8037 Besl Case Banknupley
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Lancaster Palms, LLC, an affiliate of the Debtor, filed a
voluntary Chapter 11 Petition on January 15, 2009 with the
Central District of California (San Fernando Valley
Division), Case No. 09-10398-MT. The case is pending
before the Honorable Maureen A. Tighe.

NV American Premiere Austin, LP, an affiliate of the
Debtor, filed a voluntary Chapter 11 Petition on January
29, 2009 with the Central District of California (San
Fernando Valley Division), Case No. 09-10945-MT. The case
is pending before the Honorable Maureen A. Tighe.

NV Am Premiere Mason Creek, LP, an affiliate of the Debtor,
filed a voluntary Chapter 11 Petition on January 29, 2009
with the Central District of California (San Fernando
Valley Division), Case No. 09-10948-MT. The case is
pending before the Honorable Maureen A. Tighe.

000843
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United States Bankruptcy Court
Central District of California

Inre Palmilla Development Company, inc.

Debtor

SUMMARY OF SCHEDULES

Indicate as to cach schedule whether that schedule is attached and state the number of pages in each. Report the totals from Schedules A,
B, D, E,F, 1, and } in the boxes provided. Add the amounts from Schedules A and B to determine the total amount of the dcbtor's assets.
Add the amounts of all claims from Sehedules D, E, and F to determine the total amount of the debtor’s labilities. Individual debtors must
also complete the "Statistical Summary of Certain Liabilities and Related Data” if they file a case under chapter 7, 11, or 13,

Casc No. _1:08-bk-11504-MT

Chapter 1"

NAME OF SCHEDULE ATTACHED | NO.OF ASSETS LIABILITIES
(YES/NGQ) SHEETS
A - Real Property Yes 1 10,874,088.00
B - Personal Property Yes 3 88,780.84 R
TR 1
C - Property Claimed as Exempt No 0 2
LE ER RN sy
D - Creditors Holding Secured Claims Yeos 1 i z 20,613,787.00
|

E - Creditors Holding Unsccured Yes 2 4 S 0.00 =

Priority Claims (Totsl of Clsims on Scheduls B) i i
F - Creditors Holding Unsecurcd Yes 6 233,874.27 &

Nonpriority Claims : Z
G - Executory Contracts and Yes 1 st i

Unexpired L.cascs g i
H - Codebtors Yes 1 u - %
I - Current Income of Individual No 0 :

Debtor(s)
J - Current Expenditures of Individual No 0 N/A

Debtor(s)

Total Number of Sheets of ALL Sehedules 15 ‘
Total Assets 10,962,868.84

Copynghl (¢) 1896-2006 - Besl Case Solulions - Evanston, IL - (8C0) 492-8037

Total Liabilities

20,847 661.27

Best Case Bankrupicy
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BSA (Offictal Form 6A) (12/07)

Inre Palmilla Development Company, Inc. Case No.__1:00-bk-11504-MT
Debtor

SCHEDULE A - REAL PROPERTY

Except as directed below, list all real property in which the debtor has any legal, equitable, or future interest, including all property owned as a
cotcnant, eommunity property, or in which the debtor has a life estate. Includc any property in which the debtor holds rights and powers exereisable for
the debtor's own benefit. If the debtor is married, state whether husband, wife, both, or the marital community own the property by placing an "H," "W."
"J," or "C" in the column labeled "Husband, Wife, Joint, or Community.” If the debtor holds no interest in real property, write "None” under
"Description and Location of Propcrty."

Do not include interests in executory contracts and unexpired leases on this schedule. List them in Schedule G - Executory Contracts and
Unexpired Leases.

If an entity claims to have a lien or hold a secured interest in any property, state the amount of the secured claim. See Sehedule D. If no entity
claims to hold a secured interest in the property, write "Nonc" in the column labelcd "Amount of Sceured Claim.” If the debtor is an individual or
if a joint petition is filed, state the amount of any exemption elaimed in the property only in Sehedule C - Property Claimed as Exempt.

Husband I)(Zténe:t:Yalue of
e ; Nature of Debtor's Wife, chtor's "nterest in Amount of
Description and Location of Property Fnterest in Property Joint, or Demﬁfngi ngl?gcuutr ed Seeured Claim
Community  “cjaim or Exemption
See attachment - 10,874,088.00 20,573,787.00
I Il
Sub-Total > 10,874,088.00 (Total of this page)
Total > 10,874,088.00
_0  continuetion shects aftached to the Schedule of Real Property (Report also on Summary, of Schudules)
‘ A (&
\
Copynghl {c) 1996-2008 - Bes! Case Solutians - Evanslon, IL - (800) 492-8037 | Bes! Case Banwupicy
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Palmilla Development Co. Inc
Summary of Schadules
Schedule A - Real Property

Main Document

DESCRIPTION AND LOCATION OF PROPERTY

—

RO Or

NATURE OF DEBTOR'S | HUSBAND, WIFE, | Tecamrneery
LA COUNTY INTEREST IN JOINT, OR s e | AMOUNT OF
DESCRIPTION ADDRESS CITY, STATE ASSESSOR'S # PROPERTY COMMUNITY - SECURED CLAM

03-07 5945 Paimilla St 07 North Las Vagas, NV 12430311027 DEED OF TRUST NIA $ 82,734
D6-03 5925 Palmilla St €3 Narth Las Vagas, NV 12430312022 DEED OF TRUST N#A 3 64,809
06-07 5925 Palmilla St 07 North Las Vagas, NV 12430312018 DEED OF TRUST N/A L] 82,734
06-08 5325 Paimita St 08 Nosth Las Vagas, NV 12430312017 DEED OF TRUST N/A s a2.734
06-10 5925 Paimiia St 10 North Las Vagas, NV 12430372015 DEED OF TRUST NIA 3 64,808
08-11 5925 Paimitla 51 11 North Las Vagas, NV 12430312014 DEED OF TRUST N/A 3 54,809
07-01 5865 Paimitla St 01 North Las Vagas, NV 12430312038 DEED OF TRUST N/A s 64,809
07-02 5865 Paimilla St 02 North Las Vagas, NV 12430312085 DEED OF TRUST NA 3 54,809
0703 5865 Palmilla St 03 Noith Las Vagas, NV 12430312034 DEED OF TRUST N/A $ 64,809
07-04 5865 Palmitia St 04 North Les Vagas, NV 12430312033 DEED OF TRUST N/A s 54,809
07-05 5885 Paimilla St 05 North Las Vegas, NV 12430312032 DEED OF TRUST N/A s 82,734
07-06 5865 Paimilia St 08 North Las Vagas, NV 12430312031 DEED OF TRUST NiA s 82,734
07-07 5865 Paimilla St 07 North Las Vegas, NV 12430312030 DEED OF TRUST NIA 3 82,734
067-08 5685 Paimilla St 08 North Les Vegas, NV 12430312029 DEED OF TRUST N/A S 82734
07-08 5885 Palmilla 5t 09 North Las Vegas, NV 12430312028 DEED OF TRUST N/A ) 84,808
07-10 5865 Paimilla St 10 North Las Vegas, NV 12430312027 DEED OF TRUST N/A s 64,809
0713 5865 Palmilla St 11 North Les Vagas, NV 12430312028 DEED OF TRUST NIA 3 64,809
07-12 5885 Paimitia S| 12 North Las Vegas, NV 12430312025 DEED OF TRUST N/A 3 64,609
08-01 5870 Barbosa Dr 01 North Las Vagas, NV 12430312048 DEED OF TRUST N/A 3 84,809
08-02 5670 Barbosa Dr 02 North Las Vegas, NV 12430312047 DEED OF TRUST N/A $ 84,809
08-03 5870 Barhosa Dr 03 North Las Vegas, Nv 12430312046 DEED OF TRUST NIA s 64,803
08-04 $870 Barboss Dr 04 North Las Vegas, NV 12430312045 DEED OF TRUST N/A s 54,809
08-05 5870 Barbosa Dr 05 North Las Vegas, NV 12430312044 DEED OF TRUST N/A ] 84,809
0808 5870 Berbosa Dr 08 North Las Vegas, NV 12430312043 DEED OF TRUST N/A 3 2,734
0g-o7 5870 Barbosa Dr 07 North Les Vegas, NV 12430312042 DEED OF TRUST NiA 3 82,734
08-08 5870 Barbosa Dr 08 North Las Vagas, NV 12430312043 DEED OF YRUST NAA H 54,809
08-09 5870 Barbosa Dr 09 North Las Vagas, NV 12430312040 DEED OF TRUST N/A H 64,809
08-10 5870 Berbosa Dr 10 North Las Vegas, Nv 12430312033 DEED OF TRUST N/A 3 54,809
08-11 5870 Bavhosa Dr 11 North Las Vagas, NV 124230312038 DEED OF TRUST N/A $ 64,808
08-12 5670 Barbosa Dr 12 North Les Vagas, NV 12430312037 DEED OF TRUST NIA 3 64,808
99-01 5840 Barbosa Or 01 North Las Vegas, NV 12430312060 DEED OF TRUST NA 3 64,808
03-02 5840 Barbosa Dr 02 North Las Vegas, NV 12430312058 DEED OF TRUST N/A s 64,809
09-03 5840 Barbosa Dr 03 North Las Vagas, NV 12430312058 DEED OF TRUST N/A s 84,809
09-04 5640 Barbosa Dr 04 North Las Vagas, NV 12430312057 DEED OF TRUST NA $ 84,809
09-05 5840 Barboss Dr 05 North Las Vegas, NV 12430312056 DEED OF TRUST NIA 3 82,734
09-06 SB40 Barbose Dr 08 North Les Vages, NV 12430312055 DEED OF TRUST NA H 82,734
03-07 5B40 Barbosa Dr 07 North Las Vagas, NV 12430312054 DEED OF TRUST N/A s 82,734
05-08 5640 Barbosa Dr 08 North Las Vagas, NV 12430312053 DEED OF TRUST NiA $ 82734
03-09 5840 Barbosa Dr 09 North Las Vegas, NV 12430312052 DEED OF TRUST N/A $ 64,808
08-10 5840 Berbasa Dr 10 North Las Vagas, NV 12430312051 DEED OF TRUST NiA s 64,809
08-11 5840 Barbosa Dr 11 North Las Vegas, NV 12430312050 DEED OF TRUST N/A 3 54,808
08-12 5840 Barbosa Dr 12 North Las Veges, NV 12430312048 DEED OF TRUST N/A s 64,809
10-01 5835 Paimitie St 01 North Las Vagas, NV 12430212072 DEED OF TRUST N/A s 54,809
10-02 5835 Palmilis SI 02 Norih Las Vagas, NV 12430312071 DEED OF TRUST NiA 3 84,608
1003 5835 Palmilia 5t 03 North Les Vegas, NV 12430312070 DEED OF TRUST NA s 84,808
10-04 5635 Palmilia St 04 North Les Vegas, NV 12430312069 DEED OF TRUST NIA ] 54,808
10-05 5835 Paimila St 05 North Les Vagas, NV 12430312068 DEED OF TRUST NIA 3 64,809
10-06 5835 Pamilla St 06 Norih Les Vegas, NV 12430312067 DEED OF TRUST N/A 3 82,734
10-07 5835 Pakmila 51 07 North Las Vegas, NV 12430312068 DEED OF TRUST N/A 3 82,734
10-08 5835 Palmilia St 08 North Las Vagas, NV 12430312065 DEED OF TRUST N/A s 64,808
10-08 5835 Paimilla S1 09 Norh Les Vagas, NV 12430312064 DEED OF TRUST NIA s 84,808
1010 5835 Palmilia St 10 North Las Vagas, NV 12430312083 DEED OF TRUST NIA L] 654,809
1014 5835 Pelmiiia St 14 North Las Vegas, NV 12430312082 DEED OF TRUST N/A 1 84,809
10-12 5835 Paimilla 51 12 North Las Vagas, NV 12430312061 DEED OF TRUST N/A s 84,809
19-09 5825 Paimiba S1. 01 North Las Vogas, NV 12430312084 DEED OF TRUST NIA 3 84,808
11-02 5825 Palmilla St 02 North Las Vegas, NV 12430312083 DEED OF TRUST NIA : 64,808
1103 5825 Paimilis St 03 North Las Vegas, NV 12430312082 DEED OF TRUST NIA ; 64,808
11-04 5825 Palmifa St, 04 North Las Vegas, NV 12430312081 DEED OF TRUST NiA L 84,809
11-05 6825 Paimilla .. 05 North Las Vagas, NV 12430312080 DEED OF TRUST N/A i 82734
11-06 5825 Paimilia St 06 North Las Vegas, NV 12430312079 DEED OF TRUST N/A ] 82,734
11-07 5625 Paimitla 8. 07 Norih Las Vegas, NV 12430312078 DEED OF TRUST NiA H 82,734
11-08 5825 Paimilla St. 08 North Las Vegas, NV 12430312077 DEED OF TRUST NIA s 82,734
11-09 5825 Paimille SI. 09 North Las Vagas, NV 12430312076 DEEO OF TRUST NiA 3 64,808
. 11-10 5825 Palmilie St 10 Norih Las Vegas, NV 12430312075 DEED OF TRUST NIA % 64,809
11-11 5625 Palmilta St 11 North Les Vagas, NV 12430312074 DEED OF TRUST N/A s 84,809
11-12 5825 Paimllle St. 12 North Las Vagas, NV 12430312073 DEED OF TRUST NiA [ ] 64,808
12-01 5830 Berbosa Dr 01 North Las Vegas, NV 12430312085 DEED OF TRUST NiA $ ‘ 64,808
12-02 5830 Barbosa Dr. 02 North Las Vagas, NV 12430312095 DEED OF TRUST NIA 5 64,809
12-03 5830 Barbosa Dr. 03 North Las Vegas, NV 12430312034 DEED OF TRUST NiA s 64,809
12-04 5830 Barbosa Dr 04 North Las Vagas, NV 12430312083 DEED OF TRUST N/A § B4,809
1205 5830 Barbosa D 05 North Las Vogas, NV 12430312082 DEED OF TRUST N/A 4 84,809
12:08 5830 Barbosa Dr, 06 North Las Vegas, NV 12430312091 DEED OF TRUST N/A s 82,734
12-07 5830 Barbosa Or 07 Norh Las Vegas, NV 12430312090 DEED OF TRUST NIA $ 82,734
12-08 5830 Barbosa Dr OB North Las Vegas, NV 12430312085 DEED OF TRUST NIA s 64,808
12-08 5830 BarbasaDr 08 North Las Vegas, NV 12430312088 DEED OF TRUST N/A s 64,803
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Paimille Developmerit Co. inc,
Summary of Schedules
Schedule A - Real Property

Main Document

_

DESCRIPTION AND LOCATION OF PROPERTY

OEMTCE WNTEREST M
NATURE OF DEBTOR'S | HUSBAND, WIFE, RROPERTY, wATHOUY
LA COUNTY INTEREST IN JOINT, OR ot | AMOUNT OF

DESCRIPTION ADDRESS CITY, STATE ASSESSOR'S # PROPERTY COMMUNITY : SECURED CLAIM
12110 SB30 Barbosa Dr. 10 North Las Vegas, NV 12430312087 DEED OF TRUST N/A $ 84,808
12-11 5830 Berbosa Dr. 11 North Las Vegas, NV 12430312088 DEED OF TRUST N/A 5 64,809
12-12 5830 Barboss Dr. 12 North Las Vegas, NV 12430212085 DEED OF TRUST NIA $ 64,809

13-0t 5820 Palmilia 51 0% North Las vegas, NV $2430312108 DEED OF TRUST NIA $ 64808 | 3 20,084,087
13-02 5820 Psinilla St 02 North Les Vegss, NV 12430312107 DEED OF TRUST N/A ] 64,809
13-03 5820 Paimiia St 03 North Lus Vegas, NV 12430312108 DEED OF TRUST NIA H] 84,809
13-04 5820 Palmitla St D4 North Las Vegas, NV 12430312105 DEED OF TRUST N/A $ 64,809
1305 5820 Paimilla St DS North Las Vegas, NV 12430312104 DEED OF TRUST N/A $ €4,809
1306 5820 Paimilla St 06 North Las Vegas, NV 12430312103 DEED OF TRUST NIA s 82,734
1307 5820 Palmilla St 07 North Las Vegas, NV 12430312102 DEED OF TRUST NiA 3 82734
13-08 5820 Paimilla St 08 North Las Vages, NV 12430312101 DEED OF TRUST NiA ] 64,808
1309 5820 Paimilla St 09 North Las Vegas, NV 12430312100 DEED OF TRUST NIA ] 64,809
1310 SB20 Paimilla St 10 North Lrs Vagas, NV 12430312089 DEED OF TRUST N/A s 64,809
1311 5820 Paimitia St 11 North Las Vagas, NV 12430312098 DEED OF TRUST N/A L ] 64,809
1312 5820 Paimills St 12 North Las Vegas, NV 12430312097 DEED OF TRUST N/A $ 64,809
14-01 5815 Nusyo Leon S5t 01 North Las Vagas, NV 12430312120 DEED OF TRUST N/A $ 64,808
14-02 5815 Nuavo Leon St 02  North Las Vagas, NV 12430312119 DEED OF TRUST NIA s 64,808
14-03 5815 Nuevo Lean SL 03 North Las Vagas, NV 12430312118 DEED OF TRUST N/A $ 64,809
14-04 5815 Nuevo Leon St 04 North Las Vegas, NV 12430312117 DEED OF TRUST N/A $ 64,808
14-85 5815 Nuevo lLeon S5t 05 North Las Veges, NV 12430312118 DEED OF TRUST N/A S 82,734
1408 5815 Nuavo Leon St 08 North Las Vagas, NV 12430312115 DEED OF TRUST NIA $ 82,734
14-07 5815 Nuevo Leon St DY North Las Vegas, NV 12430312114 DEED OF TRUST N/A $ 82,734
14-08 5815 Nuevo Leon St 08 North Las Vagas, NV 12430312113 DEED OF TRUST NIA $ 82,724
14-09 5815 Nuevo Leon St 09 North Las Vagas, NV 12430312112 DEED OF TRUST N/A $ 64,809
14-10 5815 Nuavo Laon St 10 North Las Vegas, NV 12430312111 DEED OF TRUST NA § 64,805
14-11 5815 NuevoLeon St 11 North Las Veges, NV 12430312110 DEED OF TRUST NiA $ 64,809
14-12 5815 Nuava Laon 5t 12 North Las Vegas, NV 12430312109 DEED OF TRUST NIA $ 64,809
15-04 5845 Nuevo Leon St 01 North Las Vegas, NV 12420312132 DEED OF TRUST NIA $ 64,809
1502 5845 Nuevo Leon St 02 North Las Vages, NV 124303121314 DEED OF TRUST N/A $ 64,808
15-03 5845 Nuevo Leon S 03 North Las Vegas, NV 42430312130 DEED OF TRUST NA $ £4,809
15-04 5845 Nuavo Leon SL 04 North Las Vegas, NV 12430312128 DEED OF TRUST N/A $ 64,808
15-05 5845 Nuavo Leon St 05 North Las Vegas, NV 12430312128 DEED OF TRUST N/A 3 64,809
15-08 5845 Nuevo Leon St 06 North Las Vegas, NV 12430312127 DEED OF TRUST N/A $ 82,734
1507 5845 Nuevo Leon St 07 North Las Vegas, NV 12430312126 OEED OF TRUST NiA s 82724
15-08 5845 Nuevo Leon 51 08 North Las Vegas, NV 12430312425 DEED OF TRUST NI/A $ 64,808
15-08 5845 Nuevo Leon 5t 09  North Las Vegas, NV 12430312124 DEED OF TRUST NA $ 64,809
1510 5845 Nuevo Leon St 10 North Les Vegss, RV 12430312123 DEED OF TRUST N/A $ 64,809
15-11 5845 Nuevo Leon St 11 North Las Vages, NV 12430312122 DEED OF TRUST N/A § 64,808
15-12 5845 Nuava Leon St 12 North Las Vagas, NV 42430312124 DEED OF TRUST NIA $ 64,809
16-01 5850 Pamilla St 01 North Les Vagas, NV 12430312144 DEED OF TRUST N/A s 64,809
16-02 5850 Pamvila SU 02 North Las Vegas, NV 12430312143 DEED OF TRUST N/A s 64,809
16-03 5850 Pamilla 5t 03 North Las Vegas, NV 12430312142 DEED OF TRUST N/A 1 64,809
16-04 5850 Pamilla S| D4 North Las Vagas, NV 12430312141 DEED OF TRUST N/A s 64,809
16-05 5850 Pamilla St 05 North Las Vagas, NV 12430312140 DEED OF TRUST N/A 3 82,734
16-06 5850 Pamilla St 06 North Las Vogas, NV 12430312139 DEED OF TRUST N/A 5 82,734
16-07 5850 Pamilta St o7 North Las Vagas, NV 12430312138 DEED OF TRUST NA § 82,734
18-08 5850 Pamila St 08 North Las Vegas, NV 12430312137 DEED OF TRUST NA 5 82,734
18-09 5850 Pamilia St 09 North Las Vegas, NV 12430312136 DEED OF TRUST NIA | 3 64,809
16-10 5850 Pamilla St 10 North Las Vegas, NV 12430312135 DEED OF TRUST NIA 8 64,809
16-14 5BSO Pamila St 114 North Las Vagas, NV 12430312134 DEED OF TRUST N/A s ‘ 64,809
16-12 5850 Pamila St 12 Naorth Las Veges, NV 12430212132 DEED OF TRUST N/A [ 64,809
17-01 5860 Pemifla 5t 01 North Las Vagas, NV 12420312158 DEED OF TRUST N/A 4 84,809
17-02 5860 Pamiia 5t 02 North Las Vegas, NV 12430312155 DEED OF TRUST NIA 4 84,809
1703 5860 Pamitia 51 03 North Las Vegas, NV 12430312154 DEED OF TRUST NA ﬁ 64,809
17-04 5860 Pamilia S1 04 North Las Vegas, NV 12430312153 DEED OF TRUST N/A | 64,809
17-05 SB60 Pamifla St 05 North Las Vegas, NV 12430312152 DEED OF TRUST NIA s 64,809
1706 5860 Pamilla St 06 North Las Vegas, NV 12420312451 DEED OF TRUST N/A 5 B2,734
17-07 5860 Pamifia St 07 North Las Vegas, NV 12430312150 DEED OF TRUST NA 3 82,734
17-08 5860 Pamita St 08 North Las Vagas, NV 12430312149 DEED OF TRUST NA 4 64,609
1709 5860 Pamilla 51 09 North L 2s Vegas, NV 12430312148 DEED OF TRUST N/A b 84,808
17-10 5880 Pamilia 51 10 North Las Vegas, NV 12430312147 DEED OF TRUST NIA ﬁ 64,809
17-44 5860 Pamilla 81 11 Noith Las Vagas, NV 124303121456 DEED OF TRUST NIA 64,809
1712 5860 Pamika St 12 North Las Vaegas, NV 12430312145 DEED OF TRUST NIA 3 64,809
18-01 5855 Nuevo Leon S 01 North Las Vegas, NV 12430312188 DEED OF TRUST N/A 64,809
18-02 5855 Nuevo Leon St 02 North Las Vegas, NV 12430212167 DEED OF TRUST N/A $ 64,805
1803 5BS5 Nuevo Leon St 03 North Les Vegas, NV 12430312166 DEED OF TRUST NA $ 64,809
18-04 5B55 Nuevo Leon 5t 04 North Las Vagas, NV 12430312165 DEED OF TRUST NA $ 64,809
18-05 5855 Nuevo Leoii St 05  North Las Vegas, NV 12430312164 DEED OF TRUST NIA '$ B2,734
18-08 5855 Nuevo Leon St 08 North Les Vegus, NV 12430312163 DEED OF TRUST N/A k § B2,734
18-07 5855 Nuevo Laon 81 07 North Les Vagas, NV 12430312162 DEED OF TRUST N/A ;‘ 82,734
18-08 5855 Nusvo Leocn S1 08 North Las Vagas, NV 12430312161 DEED OF TRUST N/A [S 82,734
18-09 5855 Nuevo Laon St 03 Naorth Las \Vagas, NV 124303121860 DEED OF TRUST NIA |3 64,808
ie-10 5855 Nueve Laon 5 10 Narth Les Vegss, NV 12430312158 DEED OF TRUST NIA $ 64,809
18-11 5855 Nuevo Leon St 11 North Las Vegas, NV 12430312158 DEED OF TRUST NIA $ 64,808
18-12 5855 Nuavo Leon St 12 North Las Vegas, NV 12430212157 DEED OF TRUST NA $ 64,809
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Palmila Development Co. inc.
Surnmary of Schedules
Schedule A - Real Property

DESCRIPTION AND LOCATION OF PROPERTY

SR

NATURE OF DEBTOR'S | HUSBAND, WIFE, | siorrm oot
LA COUNTY INTEREST IN JOINT, OR . | AMOUNT OF

DESCRPTION ADDRESS CITY, STATE ASSESSOR'S # PROPERTY COMMUNITY oaweren | SECURED CLAIM
1501 5915 Nuovo Laan St 07 Norh Las Vegas, NV 12430312180 DEED OF TRUST NIA s 6408
1904 5915 Nusvaleon St 04 Nodh Lt Vegas, NV 12430312177 DEED OF TRUST NIA 5 64808
19.08 5315 Nuevo Leon St 09 North Las Vegas, NV 12430312172 DEED OF TRUST NA s 64,809
18-10 5915 Nuevo Leon St 10 North Las Vegas, NV 12430312171 DEED OF TRUST NIA 5 648508
19.42 5616 NusvoLeon St 12 NorhLasVegss, NV 12430312168 DEED OF TRUST NA s Basme
20-11 5820 Pawnilie St 11 North Las Vegas, NV 12430312162 DEED OF TRUST NIA s 64.808
20-12 5920 Pakmila St 12 NorhLosVagas NV 12430312181 DEED OF TRUST NiA s 84808

000848

000848

000848



68000

000849

Case 1:09-bk-11504-MT Doc 20 Filed 03/16/09 Entered 03/16/09 !1 1:26:48 Desc

B6R (OfTicial Form 6B (12/07)

Inre

Main Document  Page 11 of 39

Palmilla Development Company, Inc.

Debtor

Case No. _1;09-bk-11504-MT

SCHEDULE B - PERSONAL PROPERTY

Except as directed below, list all personal property of the debtor of whatever kind. If the debtor has no property in one or more of the categories, place

"x" in the appropriate position in the column labeled "None." If additional space is needed in any category, attach a separate sheet properly identified
with the case name, case number, and the number of the eategory. If the debtor is married, state whether husband, wife, both, or the marital community
own the property by plaeing an "H," "W," "J.,* or "C" in the column {abeled "Husband, Wife, Joint, or Community."” If the debtor is an individual or a joint
petition is filed, state the amount of any exemptions claimed only in Schedule C - Property Claimed as Exempt.

Unexpired Leases.
If the property is being held for the debtor by someone else, state that person’s name and address under "Deseription and Location of Property."
If the property is being held for a minor ehild, simply state the child's initials and the name and address of the child's parent or guardian, such as
"A.B., a minor child, by John Doe, guardian." Do not disclose the child's name. See, 11 U.S.C. §112 and Fed. R. Bankr. P. 1007(m).

Do not list interests in executory contracts and unexpired leases on this schedule. List them in Schedule G - Executory Contracts and

Type of Property

mZOZ

Description and Location of Property

Husband, Curmrent Value of
Wife, Debtor's Interest in Property,
Joint, qr without Deducting any

Community Secured Claim or Exemption

Cash on hand

Checking, savings or other financial
accounts, certificates of deposit, or
shares in banks, savings and loan,
thrift, building and loan, and
homestead associations, or credit
unions, brokerage houses, or
cooperatives.

Security deposits with public
utilities, telephone companies,
landlords, and others.

Household goods and fumishings,
including audio, video, and
computer equipment.

Books, pictures and other art
objects, antiques, stamp, coin,
record, tape, compact disc, and
other colleetions or-collectibles.

Wcaring apparel.
Furs and jewelry.

Firearms and sports, photographic,
and other hobby equipment.

Interests in insurance policies.
Name insurance company of each
policy and itemize surrender or
refund value of each.

. Annuities. Itemize and name each

issuer.

x

Checking account at US Bank, Acct No.
1-534-9224-9708

Checking account at US Bank, Acct No.
1-534-9503-2150

Appliances

2 continuation sheets attached to the Schedule of Personal Property

Copynght (c) 1956-2008 - Best Case Solutions - Evanslon, It - {800) 482-8037

- 423.40

- 8,910.44

- 78,299.00

Stib-Total > 87,632.84
{Total of this:page)

\
‘ Besl Case Bankrupicy
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B6B (Official Form 6B) (12/07) - Coat.

Inre Palmilla Development Company, inc.

Debtor

Case No. _1:09-bk-11504-MT

SCHEDULE B - PERSONAL PROPERTY

{Continuation Sheet)

Type of Property

Description and Location of Property

Husband,

Wife,

Joint, ar

Current Valuc of
Debtor's Interest in Property,
without Deducting any

Community Secured Claim or Exemption

X | mZoZ

11. Interests in an education TRA as
defined in 26 U.S.C. § 530(b)(1) or
under a qualified State tuition plan
as defined in 26 U.S.C. § 529(bX1).
Give partieulars. (File separately the
record(s) of any such interest(s).

11 U.S.C. § 521(c).)

12. Interests in IRA, ERISA, Keogh, or X
other pension or profit sharing
plans. Give partieulars.

13. Stock and interests in incorporated X
and unincorporated businesses.
remize.

14. Interests in partnerships or joint X
ventures. Itemize.

15. Government and corporate bonds X
and other negotiable and
nonnegotiable instruments,

16. Accounts receivable.

17. Alimony, maintenance, support, and X
property scttlements to which the
debtor 1s or may be entitled, Give
particulars.

18. Other liquidated debts owed to debtor X
including tax refunds. Give partieulars.

19. Equitable or future interests, life X
estates, and rights or powers
exercisable for the benefit of the
debtor other than those listed in
Schedule A - Real Property.

20. Contingent and noncontingent X
interests in estate of a decedent,
death bencfit plan, life insurance
policy, or trust.

2}, Other contingent and unliquidated X
claims of every nature, including
tax refunds, counterclaims of the
debtor, and rights to setoff claims.
Give estimated value of each.

Sheet 1 of 2 _ continuation sheets attached

to the Schedule of Personal Property

Copyngh! (c) 1886-2008 - Bes! Case Solulions - Evansion, IL - (800) 492-8037

'

Sub-Totaf > 0.00

(Total of this.page)

Best Case Bankruptcy
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In re Paimilla Development Company, Inc. Case No.__1:09-bk-11504-MT
Debtor
SCHEDULE B - PERSONAL PROPERTY
(Continuation Sheet)
g H‘L;;prand, Deb ?mirent Value l;)f
et . ife, ebtor's Interest in Property,
Type of Property N Description and Location of Property Joint, or without Deducting any_
E Community Secured Claim or Excmption
22. Patents, copyrights, and other X
intellectual property. Give
particulars.
23. Licenses, franchiscs, and other X
general intangibles. Give
particulars.
24. Customer lists or other compilations X
containing personally identifiable
information (as dcfined in 11 U.S.C.
§ 101(41A)) provided to the debtor
by individuals in connection with
obtaining a product or service from
the debtor primarily for personal,
family, or household purposes.
25. Automobiles, trucks, trailers, and Golf cart - 1,148.00
other vehicles and accessories.
26. Boats, motors, and acccssorics. X
27. Aircraft and accessories. X
28. Offiee equipment, furnishings, and X
supplies.
29. Machinery, fixtures, cquipment, and X
supplics used in business.
30. Inventory. X
31. Animals.
32. Crops - growing or harvested. Give X
particulars, ,
33. Farming equipment and X
implements.
|
34. Farm supplies, chemicals, and feed. X !
|
35. Othcr personal property of any kind X
not alrcady listed. Itemize.
Sub-Total > 1,148.00
(Total of this page)
. Total > 88,780.84
Sheet _ 2 of 2 continuation sheets attached
to the Schedule of Personal Property (chTp also on Summary of Schedules)
Copyright (c) 1996-2008 - Bes! Case Solutions - Evanslon, IL - {800) 492-8037 ‘

Bes! Case Bankmuptcy
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B6D (Official Farm 6D) (12/07)

Inre

Main Document

Palmilia Development Company, Inc.

Debtor

Page 14 of 39

Case No. _1:09-bk-11504-MT

SCHEDULE D - CREDITORS HOLDING SECURED CLAIMS

State the name, mailing address, including zip code, and last four digits of any account number of all entitics helding claims sccured by property of the debior as of
the date of [iling of the petition. The complete aceount number of any account the debtor has with the creditor is useful 10 the trustee and the ereditor and may be provided
i the debtor chooses to do so. List creditors holding all types of sesured interests such as judgment liens, gamishments, statutory liens, morigages, deeds af trust, and

other security interests.

List creditors in alphabetical order to the extent practicable. If a minor child is a creditor, the child’s initizls and the name and address of the ehild's parent or
guerdian, such as "A.B., a minor child, by John Doe, guardian.” Do not dis¢lose the child's name. See, 11 U.S.C. §112 and Fed. R. Bahkr. P. 1007(m). If all secured
ereditors will not fit on this page, use the continuation sheet provided.

If any entity other than a spousc in a joint case may be joingly liable on a claim, place an "X" in the eolumn labeled "Codebtor® ,ineludé the entity on the appropriate
schedule of ereditors, and complete Schedule H - Codebtors. If a joint petition is filed, state whether the husband, wifc, both of ther, or the marita] community may be
lable on each claim by placing an "H”, "W", "J", or "C" in the column labeled "Husband, Wife, Joint, or Community”.

If the claim is eontingent, place an "X" in the columm labeled "Contingent”. If the elaim is unliquidated, place an "X" in the eolunin labeled "Unliquidated™. IT the
claim is disputed, place an "X" in the column labeled "Disputed". {You may need lo place an X" in more than one of these three eolumns.)

Total the eolumns labeled "Amount of Claim Without Deducting Value of Collateral™ and "Unsecured Portion, if Any" in the boxes labeled "Total(s)" on the last
sheet of the completed schedule. Repont the total from the column labeled "Amount of Claim” also on the Surmmary of Schedules and, if the debtor is an individual with
primarily consumer debts, repott the total from the column labeled "Unseeured Portion™ on the Statistical Summary of Certain Liabilities and Related Data.

[0  Cheek this box if debtor has no ereditors holding sceured elaims to report on this Seheduic D.

C | Husbang. Wife, Joint, or Community clu|p AMOUNT OF
EDITOR! M 0 OfNII
RSN B|a[ Datecoanewasicommes,(E[E AT | inseounen
INCLUDING ZIP CODE B W NATURE OF LIEN, AND ile|lu|  DEDPUCTING PORTION, IF
AND ACCOUNT NUMBER 5 3 DESCR{)P; %%%?MALUE I [ VA?LUE OF ANY
(See instructions above.) R SUBJECT TO LIEN 5 2 o COLLATERAL
Account No. T E
0
American Asphalt & Grading
2630 North Decatur Bivd
Las Vagas, NV 89108 B
Value § 0.00 40,000.00 0.00
Account No.
LaSalle Bank NA, Trustee
c/o McKenna, Long & Aldridge
444 S. Flower St., 8th Floor .
Los Angeles, CA 80071
Value § 10,874,088.00 20,573,787.00 0.00
Account No. Notice purposes only I
|
Wachovia
1525 West WT Harris Blvd ;
Bidg 2C2 )
Charlotte, NC 28262 '
Value $ 0.00 . 0.00 0.00
Account No,
L
Value § b
Subtotal L
8 continuation shcets attached _ 20,613,787.00 0.00
(Total of this page)
Total 20,613,787.00 0.00

{Report on Sumunary of Schedules)

Copyright {c) 1996-2008 - Best Casa Solutions - Evanslon, IL - {B0O) 492-8037

Bes| Case Bankrupicy
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BSE (Officlsl Form 6E) (12/07)

Inre Palmilla Development Company, Inc, Case No. __1:09-bk-11504-M]
Debtor

SCHEDULE E - CREDITORS HOLDING UNSECURED PRIORITY CLAIMS

A eompleie list of elaims cntitled to priority, listed separatety by type of priority, is to be set forth on the sheets provided. Only holders of unsecured claims entitled
to priority should be listed in this sehedule. In the boxes provided on the attached sheets, state the name, mailing address, including zip code, and last four digits of the
account number, if any, of all entitics holding priority claims against the debtor ot the property of the debtor, as of the date of the filing of the petition. Use a separate
continuation sheet for each type of priority and label each with the type of priority.

The complete account number of any account the debtor has with the ereditor is useful to the trustee and the ereditor and may be provided if the debtor ehooses Lo do

so. If a miner child is a creditor, state the child's initials and the name and address of the child's parent or guardian, such as "A B., a minor child, by John Doe, guardian.”
Do not diselose the child's name. See, 11 U.S.C. §112 and Fed. R. Bankr. P. 1607(m).

If any entity other than a spouse in a joint case may be jointly liable on a claim, place an "X" in thc column labeled "Codebtor,” include the entity on the appropriate
schedule of creditors, and complete Schedule H-Codeblors. If a joint petition is filed, state whether the husband, wife, both of them, or the marita! community may he
liable on cach claim by plaeing an "H,” "W,” "1,” or "C" in the column labeled "Husband, Wife, Joint, or Community.” If the claim is contingent, place an X" in the
column labcled "Contingent.” If the elaim is unliquidated, place an "X" in the colurm labeied “Unliquidated.” If the claim is dispited, place an "X" in the column laheled
"Disputed.” {You may nced to place an "X" in more than one of thesc three eolummns.)

Report the total of elaims listed on each sheet in Lhe box labeled "Subtotals” on each sheet Report the total of all elaims listed on this Sehedule E in the box labeled
"Total" on the last sheel of the completed schedule. Report this total also on the Sunmmary of Schedules.

Report the total of amounts entitied to priority listed on each sheet in the box labeled "Subtotals” on each sheel. Report the tota) of all amounts entitled to priority
listed on this Schedule E in the box labeled “Totals" on the last shect of the eompleted sehedule. Individual debiors with primarily consumer debts report this total
also on the Statistieal Summary of Certain Liabilities and Related Data.

Report the total of amounts not entitled to priority listed on each sheet in the box labeled "Subtotals” on each sheet. Report the total of all amounts not entitled to

priority listed on this Schedule E in the box labeled "Totals" on the last shect of the completed schedule. Individual debtors with primarily consumer debts report this
total also on the Statistical Summary of Certain Liabilities and Related Data.

[0 Check this box if debtor has no ereditors holding unsecured priority claims io report on this Schedule E.

TYPES OF PRIORITY CLAIMS (Check the apprapriate box(es) below if elaims in that eategary are listed on the attached sheets)

[0 Domestic support obligations

Claims for domestie support that are owed to or recoverable by a spouse, former spouse, or child of the debtor, or the parent, Jegal guardian, or responsihle refative
of sueh 2 child, or a governmental unit to whom sueh a domestic support elaim has been assigned to the extent provided in 11 U.8.C. § 507(a)(1).
O Extensions of credit in an involuntary case

Claims arising in the ordinary course of the debtor's business or financial affairs afier the commeneement of the ease but before the carlier of the appointment of 2
trustee or the order for relicl. 11 U.S.C. § 507(a)(3).
[3 Wages, salaries, and commissions

Wwages, salarics, and eommissions, ineluding vacation, severanee, and sick leave pay owing to employees and commissions owing to qualifying independent sales
representatives up 1o $10,950® per person earned within 180 days immediately preeeding the filing of the original petition, or the:eessation of business, whichcver
oecurred first, to the extent provided in 11 US.C. § 507(a)(4).

O Contributions to employee benefit plans

Money owed to employee benefit plans for services rendered within 180 days immediately preceding the filing of the original petition, or the cessation of husiness,
whichever occurred first, to the extent provided in 11 U.S.C. § 507(aX5).

[ Certain farmers and fishermen
Claims of certain farmers and fishermen, up to $5,400* per farmer or fishcrman, against thc debtor, as provided in 11 U.S.C. § 507(a)X(6).

O Deposits by individuals

Claims of individuals up to $2,425* for deposits for the purehase, leasc, or rental of property or services for personal, family, er household use, that were nat
delivered or provided. 11 U.S.C. § 507(a)(7).
M Taxes and certain other debts owed to governmental units

Taxes, customs duties, and penaltics owing to foderal, statc, and local governmental units as set forth in 11 U.S.C. § 507(a)8):

0 Commitments to maintain the capital of an insured depository institution ;

Claims based on commitments to the FDIC, RTC, Director of the Office of Thrift Supervision, Comptroller of the Currencey, or Board of Govemors ol the Federal
Reserve Sysiem, or their predecessors or successors, to maintain the capital of an insured depository institution. 11 US.C. § SQT) (aX9).
[1 Claims for death or personal injury while debtor was intoxicated ‘

Claims for death or personal injury resulting from the operation of a motor vehiele ot vessel while the debtor was intoxicated from using alcohol, a drug, or
another substance. 11 U.S.C. § 507(a)(10). .

* Amounts are subjeet to adjustment on April 1, 2010, and every three years thereafter with respect to cases commenced on or afler the date of adjustment.
1 continuation sheets attached

Copyright (c} 1996-2008 - Bes! Case Solutions - Evanston, IL - {800) 492-8037 Best Case Bankruptcy
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In re Palmilla Development Company, Inc. Case No.__1:08-bk-11504-MT
Debtor
SCHEDULE E - CREDITORS HOLDING UNSECURED PRIORITY CLAIMS
(Continuation Sheet)
Taxes and Certain Other Debts
Owed to Governmental Units
TYPE-OF PRIORITY
CREDITOR'S NAME, g Hushand, Wife, Joint, or Community 8 x 'D %‘?‘TJFQDN-%[
AND MAILING ADDRESS g " DATE CLAIM WAS INCURRED ‘? E E AMOUNT | PRIORITY, IF ANY
AND ACCOUNT NUMBE:R g J AND CONSIDERATION FOR CLAIM g }, E OF CLAIM AMOUNT
(Se instructions.) R|C ARE ENTITLED T
Account No. Notice purposes only T E
Clark County Treasurer
Bankruptcy Clerk 0.60
500 So. Grand Central Parkway R
Las Vegas, NV 88155
0.00 0.00
Account No. Notice purposes only
Franchise Tax Board
8 Attention: Bankruptcy 0.00
& P.O. Box 2952 .
?g Sacramento, CA 953812-2952
5
0.00 0.00
Account No. Notice purposes only
Internal Revenus Service [
P.O. Box 21126 0.00
Philadelphia, PA 19114 -
0.00 0.00
Account No.
|
Account No. !
| —J
|
!
|
|
i
Sheet 1 of 1 continuation sheets attached to Subtotal : 0.00
Schedule of Creditors Holding Unsecured Priority Claims (Total of this page) 0.00 0.00
Total rO.‘OP_U ]
(Report on Summary of Schedules) 0.C0 .00

Copyngnt (c} 1596-2006 - Best Case Soiutions - Evansion, L - (800) 492-8037

Best Case Bankrupicy
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B6F (Officisl Form 6F) (12/07)

Inre Palmilla Development Company, Inc. Case No._1;09-bk-11504-MT
Debtor

SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

State the name, mailing address, including zip code, and last four digits of any account number, ol all catities holding unsecured ¢laims without priority againsi the
debtor or the property of the debtor, as of the date of filing of the petition. The complete account number of any account the deblor has with the creditor is useful to the
trustee and the creditor and may bc provided if the debtor chooses to do 50. If a minor child is a creditor, state the child's initials and the name and address of the child’s
parent or guardian, such as "A.B., a miner child, by John Doe, guardian.” Do not disclosc the child's name. See, 11 U.S.C. §112 and Fed. R. Bankr. P. 1007(m). Do not
include claims listed in Schedules D and E. If all creditors will not fit on this page, use the continuation sheet provided.

If any entity other than a spouse in 2 joint case may be jointly Liable on a claim, place an *X" in the column labcled "Codebtor,” include the entity on the appropriate
schedule of creditors, and complete Schedule H - Codebtors. If a Joint petition is filed, state whether the husband, wifc, both of them, or the marital community may be
liable on eaeh claim by placing an "H," "W.” "1L* or "C" in the column labeled "Husband, Wifc, Joint, or Community."

If the claim is eontingent, place an "X in the eolumn labcled “Contingent.” If the elaim is unliquidated, place an "X" in the calumn labeled "Unliquidated.” If the
claim is disputed, place an "X" in the column labeled "Disputed.” (You may need to place an "X" in mare than ane of these three columns.)

Report the total of all claims listed on this schedule in the box labeled "Total" on the last sheet of the completed schedule. Report this total also on the Summary of
Schedules and, if the debtor is an individual with primarity consumer debts, report this total also on the Statistical Summary of Certain Liabilities and Related Data.

O  Check this box if debtor has no ereditors holding unseeured claims 1o report on this Schedule F.

CREDITOR'S NAME, 8 Husband, Wife, Joint, or Community g ld P
Iz e 2 v DATE CLAIM WAS INCURRED AND |53
AND ACCOUNT NUMBER 21Y|  CONSIDERATION FOR CLAIM. IFCLAIM 1|08} AMOUNT OF CLAIM
Sew instructions abo ola IS SUBJECT TO SETOFF, SO STATE. Il E
(Sce instruetions above.) R % 2 D
Account No, T E
D
o A-1 Security, LTD.
8 917 S. First St. -
oo L.as Vegas, NV 89101
(@)]
(@)
627.00
Account No.
American Premiere, Inc.
235 W. Brooks Avae. -
North Las Vegas, NV 83030
77,574.94
Account No.
Appliance Repair Experts, Inc .
6512 N. Decatur Bivd - '
#13-133 .
Las Vegas, NV 89131 '
146.49
Account No. Co
Carpets N More
3185 E. Tropicana -
Las Vagas, NV 89121
3,300.00
S5 _ continuation shects attached Sgbtotal 81,648.43
—_ (Total of this pagc)
|
Copyrigh {c] 1956-2008 - Best Case Sclutions - Evanston, IL - {800) 452-8037 B‘/N:26717—081 118 Besl Case Bankrupicy

000855

000855
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Case 1:09-bk-11504-MT Doc 20 Filed 03/16/09 Entered 03/16/09 11:26:48 Desc
Main Document  Page 18 of 39

B6F (Official Form 6F) (12/07) - Cont,

Inve Palmiila Development Company, Inc. Case No. _1:08-bk-11504-MT
Debtor

SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

(Continuation Sheet)

CREDITOR'S NAME, Husband, Wite, Joint, or Community

MAILING ADDRESS
INCLUDING ZIP CODE,
AND ACCOUNT NUMBER
(See instructions above.)

DATE CLAIM WAS INCURRED AND
CONSIDERATION FOR CLAIM. IF CLAIM

1S SUBJECT TO SETOFF, SO STATE. AMOUNT OF CLAIM

DOHBIMOOO
O-ET
gm-HcoBn-O

—HZMOZ~ AZOO

Account No.

oOMHP»PDTCcOTrEC

Challenge Electric
1427 S Commerce St -
Las Vegas, NV 89102

8,802.50

Account No.

Cherokee Blind & Door, Inc
4530 5. Arville, C-21 -
Las Vegas, NV 89103

436.97

Account No.

Clark County Treasurer
500 S. Grand Central Pkwy, -
1st Floor

Las Vegas, NV 89155-1220

2,924.22

Account No,

Consolidated Reprographics j
345 Clinton St -
Costa Mesa, CA 92626

‘ 54.04

Account No. ‘

Cox Communications
P. O. Box 79175 -
Phoeniz, AZ 85062-9175

i 146.45

Sheetno. 1 of 5§  sheets attached to Schedule of " Subtotal

. : . . G 12,364.18
Creditors Holding Unsecured Nonpriority Claims {Total of this page) 3

|
Copyright {c) 1996-2008 - Bes| Cese Solutons - Evanston, IL - (800) 492-8037 ‘ Besl Case Bankrupicy

000856

000856
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Case 1:09-bk-11504-MT Doc 20 Filed 03/16/09 Entered 03/16/09 11:26:48 Desc

Main Document

B6F (Qfficial Form 6F) (12/07) - Cout.

Inre Palmilla Development Company, Inc.

Page 19 of 39

Case No. _1:008-bk-11504-MT

Debtor

SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

(Continuation Sheet)

CREDITOR'S NAME,
MAILING ADDRESS
INCLUDING Z1P CODE,
AND ACCOUNT NUMBER
(See instruetions above.)

VO HDMOIOO

Husband, Wife, Joint, or Community

O~%sT

DATE CLAIM WAS INCURRED AND
CONSIDERATION FOR CLAIM. IF CLAIM
IS SUBJECT TO SETOFF, SO STATE.

Account No.

Desaert Plastering, LLC
2602 Loses Rd.
N. Las Vegas, NV 83030

~“ZMEZTZON0
om-=>»pg-gpTrzc

om~Con—o

AMOUNT OF CLAIM

635.00

Account No.

Estaban C Vasquez dba Klean
Masters Inc

7258 Desert Ranch Ave

Las Vegas, NV 89113

236.00

Account No.

First Advantage Safe Rent
PO Box 31462
Tampa, FL 33631-3462

118.00

Account No.

First Advantage SafeRent, inc.
P.0O. Box 120512

Dept. 0512

Datlas, TX 75312-0512

329.31

Account No.

For Rent Magazine

75 Remittance Dr.,
#1705

Chicago, IL 60675-1705

1,020.00

Sheetno. 2  of §  sheets attached to Schedule of
Creditors Holding Unsecured Nonpriority Claims

Copyright (c} 1896-2008 - Best Case Solutions - Evanston, IL - (800) 492-8037

Subtotal

(Total aTthis page)

2,338.31

Best Case Banrrupicy

000857

000857
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Case 1:09-bk-11504-MT Doc 20 Filed 03/16/09 Entered 03/16/09 11:26:48 Desc
Main Document  Page 20 of 39

B6F (OIficial Form 6F) (12/67) - Conl,

Inrte Palmilla Development Company, Inc. Case No. _1:00-bk-11504-MT
Debtor

SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

(Continuation Sheet)

CREDITOR'S NAME Husband, Wife, Joint, or Community

MAILING ADDRESS
INCLUDING ZIP CODE,
AND ACCOUNT NUMBER
(See instructions above.)

DATE CLAIM WAS INCURRED AND
CONSIDERATION FOR CLAIM. IF CLAIM

1S SUBJECT TO SETOFF, SO STATE. AMOUNT OF CLAIM

TO-HTMOOO
N-gx
om-iCcUu®B—G

—zmaz—HZOO

Account No.

om—4»g-cO—rC2ZC

HameTronic
2480 North Decatur Bivd -
#180

Las Vegas, NV 89108

150.00

Account No.

HUB International {Scheer’s) I
601 Oakmont Lane, - 3
Suite 400 ‘
Westmont, IL 60559

17,800.00

Aecount No.

Infinity Building Products
6967 Speedway Blvd -
#AA-101

Las Vegas, NV 89115

| 1,219.40

Account No.

Lamb Asphalt
2516 Losee Road -
N Las Vegas, NV 89030

8,140.00

Aecount No.

Mountain Pointe Enterprises Corp dba
Gen - i

2010 W, Parkside Lane ‘
#140 \
Phoenix, AZ 85027-1212 !

i 1,215.00
Sheetno. 3  of 5  sheets attached to Schedule of ; Subtotal
Creditors Holding Unsecured Nonpriority Claims (Total of this page)

28,524.40

!

Copynght (c} 1896-2008 - Bes! Case Soiutions - Evanston, IL - (800) 492-8037 ! Bes! Case Bankruoicy

000858

000858
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Case 1:09-bk-11504-MT Doc 20 Filed 03/16/09 Entered 03/16/09 11:26:48 Desc
Main Document  Page 21 of 39

B6F (OMicial Form 6F) (12/07) - Cont.

Inre Palmilla Development Company, Inc. Case No._1;08-bk-11504-MT
Debtor

SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

(Continuation Sheet)

CREDITOR'S NAME Husband, Wife, Joint, or Community

MAILING ADDRESS
INCLUDING ZIP CODE,
AND ACCOUNT NUMBER
(See instructions above.)

DATE CLAIM WAS INCURRED AND
CONSIDERATION FOR CLAIM. IF CLAIM

IS SUBJECT TO SETOFF, SO STATE. AMOUNT OF CLAIM

DO—HTMOQON
nv-s$xI
om-Ccuvn—0o

Account No.

—HZMOZHZON
om—=>»0—COTrzc

Network Communications, Inc. dba
Apartme -
P. O. Box 402168

Atlanta, GA 30384-2168

1,290.00

Account No.

Nevada Power Co.
P.O. Box 30086 -
Reno, NV 89520

8.55

Account No.

Palmilla Homeowners
Assoclation/PW.James -
8010 W. Sahara, ‘
Ste 160
Las Vegas, NV 89117 53,458.50

Account No.

Red Rock Mechanical, LLG
6311 Dean Martin Dr. - ‘
Las Vegas, NV 89118-3842 \

89.00

Account No.

S & J Ventures dba JSi Carpet
4354 E. Alexander Rd. -
Las Vagas, NV 89115

1,685.00

Sheetno. _4  of 5  sheets attached to Schedule of " Subtotal

Creditors Holding Unsecured Nonpriority Claims (Total of this page) 56,531.05

Copyright (c) 1986-2008 - Best Case Solulions - Evanston. 1L - (800) 452-8037 Best Case Banwuptcy

000859

000859
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Case 1:09-bk-11504-MT Doc 20 Filed 03/16/09 Entered 03/16/09 11:26:48 Desc
Main Document  Page 22 of 39

B6F (Official Form 6F) (12/87) - Conl.

Inre Palmilla Development Company, Inc. Case No._1:09-bk-11504-MT =
Debtor

SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

(Continuation Sheet)

CREDITOR'S NAME. Husband, Wife, Joint, or Community

MAILING ADDRESS
INCLUDING ZIP CODE,
AND ACCOUNT NUMBER
{See instructions above.)

DATE CLAIM WAS INCURRED AND
CONSIDERATION FOR CLAIM. IF CLAIM

1S SUBJECT TO SETOFF, SO STATE. AMOUNT OF CLAIM

TO-HEMOO0
O-sx
om—-Hcon-o

Account No.

—_ZMOZ—HZO0N
om->»0—CPOTZC

SBS Construction Services of Nevada,
LLC -
5795 Rogers Street:

Las Vegas, NV 89118

75.00

Account No.

Sunworld Landscape
3020 Bullders Ave -
Las Vegas, NV 89101

35,206.00

Account No.

T & R Painting & Drywall
235 W. Brooks Ave. -
North Las Vegas, NV 89030

16,700.00

Account No. I ]

United Plumbing
1220 Commercae, -
Suite C

Las Vagas, NV 89102

261.90

Account No. !

Waestern Sign & Flag
3060 Business Lane -
Las Vegas, NV 89103

225.00

|
Sheetno. _§ _ of § _ sheets attached to Schedule of ’ Subtotal
Creditors Holding Unsecured Nonpriority Claims (Total &f this page)

52,467.90

Total

(Report on Summary of Schedules) 233,874.27

Copynght (c) 1996-2008 - Best Case Solutions - Evanslon, I - (800) 492-8037 ‘ ‘ Best Case Bankrupicy

000860

000860
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Case 1:09-bk-11504-MT Doc 20 Filed 03/16/09 Entered 03/16/09:11:26:48 Desc
Main Document  Page 23 of 39 ;

B6G (Officiat Farm 6G) (12/07)

Inre Palmilla Development Company, Inc. Case No._ 1:09-bk-11504-MT
Debtor

SCHEDULE G - EXECUTORY CONTRACTS AND UNEXPIRED LEASES

Describe all executory contracts of any nature and all unexpircd leases of real or personal property. Include any timeshare interests. State nature
of debtor's interest in contract, i.c., "Purchaser”, "Agent", etc. State whether debtor is the lessor or lessee of alease. Provide the names and
eomplete mailing addresses of all other parties to each lease or contract deseribed. If a minor ehild is a party‘to-one of the leases or contracts,
state the child's initials and the name and address of the child's parent or guardian, such as "A.B., a minor child, by John Doe, guardian.” Do not
disclose the ehild's name. See, 11 U.S.C. §112 and Fed. R. Bankr. P. 1007(m).

[0 Check this box if debtor has no executory eontracts or unexpired leases.

- , . Description of Contract or Lease and Nature of Debtor'’s Interest.
Name and Ma‘%“S Address, Including Zip Code, tate whether lease is for nonresidential real property.
of Other Parties to Lease or Contract State ¢ontraet number of any gpvernment eontract.

See attachment

0

continuation sheets attached to Schedule of Exeeutory Contracts and Unexpired Leases “
Copyright (c} 1996-2008 - Best Case Solutions - Evanston, IL - {800) 452-8037 Bes! Case Bankrupicy

000861

000861
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Case 1:09-bk-11504-MT Doc 20 Filed 03/16/09 Entered 03/16/09 11:26:48 Desc
Main Document  Page 24 of 39
PALMILLA DEV COMPANY, INC.
EXECUTIVE LIVING DIVISION
RENT ROLL
AT MARCH 4, 2008
LEASE Current &
LEASE START MONTHLY EXPIRE SECURITY Asking
UNITS TENANT DATE RENTAL RATE | ASKING RENT DATE DEPOSITS Rents
03-07 Dougtas & Sandy Jessiman 5/132006 § 1,375.00 6/30/2009 § 31500 $ 1,375.00
06-03 VACANT $ 1,200.00 $§ 1,200.00
06-07 VACANT $ 1,425.00 $ 1,425.00
06-08 Michae) & Elizabeth Zsgajeski 12272006 § 1,300.00 6/30/2009 § 550.00 $ 1,300.00
06-10 Devin W Taber 10/1372007 § 1,150.00 12/312009 § 47500 $ 1,150.00
06-11 Kenneth Lake 4/13/2008 § 1,026.00 11/30/2003 § 500.00 $§ 1,025.00
07-0l  Alja & Lakeisha Tayior 21412007 $ 1,185.00 3312009 § 55000 § 1,195.00
07-02 Dennis Jeantet & Jaclynn Piastro 6/1/2008 $ 1,025.00 6/30/2009 § 525.00 $ 1,025.00
07.03 James & Sheila Mann 4/10/2006 § 1,225.00 573172009 § 31500 ¥ 1,225.00
07-04 Robert & Tamara Gorsuch 3/2008 § 1,275.00 8/31/2009 § 82500 $ 1,275.00
0705 Shamir Westbrooks 4/11/2008 § 1,425.00 47302009 § 62500 $ 1,425.00
07.06 VACANT $ 1,475.00 $ 1,475.00
07-07 Rysn & Kimberly Crohen 4/14/2006 $ 1.205.00 5/31/2009 § 31500 $ 1,295.00
07-08 VACANT 11 1,425.00 $ 1,425,00
07-09 Javier Torres De Leon & Rachel Pina 3/1/2008 § 1,425.00 3/31/2009 § 77500 $ 1.425.00
07-10 Trina Harvey De La Huerta 271512007 § 1,300.00 9/30/2009 § 72500 § 1,300.00
07-11 Vallarie Williams 3372006 § 1,075.00 5/312000 § 31500 & 1,075.00
0712 VACANT $ 1,325.00 $ 1.325.00
08-01 VACANT $ 1.200.00 $ 1,200.00
08-02 Jeffrey & Ruth Filozof 612272007 § 1,165.00 7/31/2009 § 45000 $ 1,165.00
08.03 Greene & Felicia Evans 12/15/2008 § 1225.00 17312010 § - % 122500
08-04 Kurt M Deaton 8/122007 § 1,775.00 Monthly 5 45000 $ 1,775.00
08-05 James A Molloy 3/172008 $ 1,085.00 3/31/2009 &% 52500 $ 1,085.00
08-06 James Maxwell, Andrea Wallaee & Joshu: 11/2/2007 § 1,275.00 12/3172005 & 45000 § 1,275.00
08-07 Poonam Chand 1/2/2006 § 1.400.00 7312009 % 41500 $ 1,400.00
08-08 Walter J Desmond 8/30/2008 $ 1,100,00 9/30/2009 § 52500 $ 1,100.00
08-09 VACANT 3 1,325.00 § 1,325.00
08-10 Anthony & Marei Picciritli 3Nn22006 § 1,250.00 37312009 & 31500 § 1,250.00
08-1} Tamisha Jones 113012007 § 1,000.00 173172010 § 45000 % 1,000.00
08-12 Don W Turner & Linda Dawson 92272007 § 1,070.00 11/30/2009 § 106500 $ 1.070.00
09-0t Michact & Yvette Castro 171772008 § 1,200.00 22872009 8 1,225.00 $ 1,200.00
0%-02 Stolt & laurie Kuhl 6/1/2006 § 1,075.00 6/3072009 § 47500 $ 1,075.00
09-03 VACANT $ 4,275.00 $ 1,275.00
09-04 Chnistopher Degraw 712672006 § 132500 8/31/2009 § 37500 § 1,325.00
09-05 Jacqueline Harris & Shaletta Maloy 8/7/2008 § 1,350.00 8/31/2009 % 52500 $ 1,350.00
05-06 Jason Swazer 6/22/2007 § 1,270.00 67302009 § 72500 $ 1,220.00
0907 Kimberly Myers 21212009 § 1,200.00 3312010 & 60000 $ 1,200.00
09-08 Angela Slinger & Eve Tomsyck 8/1/2008 § 1,350.00 8/3112009 § 72500 $ 1,350.00
0909 Joshua Smith & Krysta Johnson 71872008 § 1,275.00 32009 § 52500 § 1,275.00
09-10 James S Kreigh 3/14/2007 § 1,225.00 413072009 § 82500 $§ 1,225.00
08-11 Levy and Noemi Avila 10712008 § 1,000.00 107312009 & §25.00 $ 1,000.00
09-12 Jamie Caroon 8/1572007 § 1,075.00 873172009 § 65000 $ 1,075.00
10-01 VACANT 3 1,200.00 $ 1,200.00
10-02 VACANT s 112500 $§ 1,125.00
10-03 Tikecia Hicman 12/15/2007 § 1,200.00 2/28/2010 § 72500 $ 1.200.00
10-04 VACANT $ 1,450.00 $ 1,450.00
10-05 Mclanie M Foronda 2/10/2009 $ 1,050.00 3312010 § - $ 1,050.00
10-06 VACANT $ 1450.00 ' $ 1,450.00
10-07 Grace & isaiah Bizzell 512007 § 1.270.00 6/30/2009| § 55000 $ 1.270.00
10-08 Mary Michelle Lindsay 712972006 § 1,125.00 Monthly ‘ $ 37500 $ 1,125.00
10-09 Gregory and Colche Bregan 1/6/2009 § 1,275.00 2/28/2010, § - % 1,275.00
1¢-10 Richard Pitts 1171372007 § 1,200.00 173172010 § 122500 $ 1,200.00
10-11 Lilia Enriquez & David Torres 9/22/2007 § 1,000.00 ] IBODM $ 72500 $ 1,000.00
10-12 Laura Palmer 12/1/2008 § 1.250.00 1173012009 § 82500 $ 1.250.00
1101 Robert Bernard & Brandy Wright 89/2007 $ 1,065.00 9/30/2009| § 45000 $ 1,065.00
1102 Michael Manzlo 1172012007 § 1,000.00 12431200 45000 $ 1.000.00
11-03 Gorden Hill 117212007 § 1,120.00 ¥2/31/200% 62500 $ 1,120.00
1104 Prentiss Spight Ir & Andrew Jackson 8/1/2008 $ 127500 8/31/2009 82500 $ 1.275.00
1105 Brenda Shetley 117302007 $ 1,300.00 Monthly §2500 $ 1,300.00
11-06 Robers & Catherine Medina 9/9/2008 $§ 1,300.00 10/31/2009 825.00 $ 1,300.00
11-07 Tyrone & Tonya Scott 3/12009 § 1,200.00 3/31/2010 50000 $ 1,200.00
11-08 VACANT $ 1,270.00 $ 1,270.00
1109 Jacklyn Trotier 173072009 § 1,200.00 2/28/2010  § - $ 1.200.00

000862

000862

000862
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1e-10
-1t

11-12
12-01

12-02
12-03
12-04
12-05
12-06
12-07
12-08
12-09
12-10
12-11

12-12
13-01

13.02
13-03
13.04
13-05
13-06
13-07
13-08
$3-09
13-10
13-11
13-12
1401
14-02
14-03
14-04
14-08
14-06
14-07
14-08
14-09
14-10
14-1)
14-12
15-01
15-02
15-03
1504
15-05
15-06
15-07
15-08
15-09
15-10
15-11
15-12
16-01
16-02
16-03
16-04
16-05

16-07
1608
16-09
16-10
16-1¢
16-12
17-01
17-02
17-03
17-04
17-05
17-06
17-07

Main Document

Xavier & Stacy Warren
Sara Lainez
VACANT
Rana & Bashar Mona
Alexis Prince and Walter Loyd
Gordon & Aprit Sanderson
Rudolph Earl Butler il
VACANT
Marty Hankins & Lakeisha Baker
Shawnette Aiberson
Takeysha Stone
Michael Downlon & Kim Irvin
Robert Eason 1T & Shannon Holmes
Stephen A Alvarez
Melanie Adkins and Andrea Frazicr
Dave & Sylvia Adams
Lisa Randle
Norma L Zuniga
Crystal Scott
Jose V Peterson 11
Thomas & Aida Abilez
‘Thomas Paulson & Sarah Daniels
VACANT
Curtis Green
Carrie Braun and Nicole Musshom
Jose L Aguayo
Tninia Jones-Blair, Brittance R Dawson
Stcve Brascia
Jason M Kass
VACANT
Shanon and Guy Floyd
Christen Roark
Raimi Hamlet
Gerald & Marcheryl Evans
Chanda Sprague & Latiesha MeDanigls
Thomas & Dawn Ruscetta
‘Thomas & Sarah McPhall
Nestor & Sicrra Zavatsky
Derrick C Grays
Cesar Caicedo & Aida Corona
Richard Rosenstrach
Alejandro Villar
Nollez Ciballos
Jesse & Lori Simmons
Anthony Mariland & Liricia Johnson
Scan Urbshot & Josh Tully
John & Cynthia Kecnan
Carol A Adelman
Cedric Wright & Deidre Barrett
Allison L Bolton
Stanley & Carmine Yelonek
Costin Malageanu & Elena Anghel
Joseph Sewell Jr
VACANT
VACANT
Mary Song, Rickiya Hall, Craig Smith, Rc
Yedda Johnson

VACANT
VACANT
Chrislopher Carter & Roosevelt Ruggs Tl
Fanuel Gebreyes & Zewdinish Zufan
David McGuire
Shan'est Morgan & Brian Davis
Deborak Wilsen
Kristopher Pockell
VACANT
Rosie Tucker
Jon A Binder
VACANT

Brittoey McBride, Burgen McBride

11442007
11/2/2007

107172007
12/20/2008
11/15/2007

21/2007

10/13/2007
312772007
7/25/2008
13172009

8/172007
11/30/2008
11172009
107172007
4172007
/12008
4/172007
11/15/2007
9/5/2008
72007

9/27/2008
11/20/2007
1072772007

3/1/2009
1/8/2009
10/1/2008

12/22/2008
1/24/2009
122212008
712172007
12/1/2008
71282007
9/24/2007
2172005
3/1/2009
61222008
1/15/2007
6/5/12007
10/16/2008
1/1972008
3715/2007
11252007
12/4/2007
6/1/2008
12/1/2007
9/1/2008
312972008
16/30/2007
17472008

8/172007
10/4/2008

10/12/2008
10/17/2008
1212672006
12/1/2007
8/10/2007
4/20/2008

3/1/2009
11/1/2008

9/12/2008

o e
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1,185.00
1,050.00

1,065.00

950.00
1,150.00
1,270.00

1,275.00
1,250.00
1,100.00
1.275.00
1,125.00

946,16
1,150.00
1,080.00
1,245.00
1,250.00

g75.00
1,085.00
132500
1,270.00

1,325.00
1,150.00
1,025.00
1,050.00
1,150.00
1,000.00

1,275.00
1,200.00
1,300.00
1,200.00
1,400.00
1,285.00
1,185,00

950.00
1,050.00
1,100.00
1.075.00
1.275.00
1,350.00
1,125.00
1,300.00
1,250.00
1,070.00

900.00
1,170.00
1,025.00
1,200.00
1,065.00
1,075.00

1,200.00
1,375.00

1.237.50
1.250.00
1,000.60
1,125.00
1,100.00
1,025.00

1,275.00
1,100.00

1,325.00

$

$

$

§

o

o N

1,200.00

1,070.00

1,070.00

1,125.00

1,350.00
1.250.00

1,325.00
121500

Monthly
Maonthiy

12/31/2009
17312010
12/31/2009
3/31/2009

1173012009
3/3172009
973012009
2/28/2010
53112009
1273172005
2/28/2010
4/30/2009
Monthly
53172009
53112009
12/31/2009
10/31/2009
773172009

10/31/2009
123472009
5/31/2009
3312010
2/10/2010
10/31/2009:

6/30/2009
373172010
2/28/2010
9/30/2009
/3172010
9/30/2009
1143072009
143112010
3/31/2010
6/30/2009
8/31/2009
Monthly
10/31/2009
22812009
3/31/2009
4/302009
Monthly
6/30/2009
Monthly
9/30/2009
473072009
1273112009
Monthly

I
9/30/2009

11/30/2009!

10/31/2009
1173072009
Monthiy
Monthly
9/30/2009
1273 I/2009l
3/31/2010
11/30/2009

1
10/31/2009:

w

§50.00
450,00

450.00

450.00
450.00

725.00
$§50.00
725.00

625.00
825.00
500.00
725,00
450.00
726.00
225.00
625.00
1,025.00
450.00

§25.00
450.00
625.00

200.00
525.80

525.00

1,400.00
875,00
925.00
650.00

1.225.00
600.00
§25.00
500.00
§50.00
$75.00
§25.00
725.00
450.00

1,125.00

25.00
725.00
600.00
5§25.00
450.00
525.00

500.00
1,025.00

5§25.00
§75.00
550.00
1,425.00
450.00
$00.00

600.00
5§25.00

775.00

NP AARANDAANANNNDAANAN AR DA PP AANANANAPA AN ANB A AAND GNP AN PDADNAANNNADODANR BB NADN ADNAA®A

Desc

1,185.00
1,050.00
1,200.00
1,065.00

950.00
1,150.00
1,270.00
1,070.00
1,275.00
1,250.00
1,100.00
1,275.00
1,125.00

946.18
1,150.00
4,090.00
1,245.00
1,250.00

875.00
1,005.00
1,325.00
1,270.00
1,070.00
1,325.00
1,150.00
1,025.00
1,050.00
1.150.00
1,000.00
1,125.00
1,275.00
1,200.00
1,300.00
1,200.00
1,400.00
1,285.00
1,185.00

956.00
1,050.00
1,100.00
1,075.00
1,275.00
1,350.00
1,125.00
1,300.00
1,250.00
1,070.00

900.00
1,170.00
1,025.00
1,200.00
1,065.00
1,075.00
1,350.00
1,250.00
1,200.00
1,375.00
1,325.00
1,275.00
1,237.50
1,250.00
1,000.00
1,125.00
1,100.00
1,025.00
1,450.00
1,275.00
1,100.00
1,400.00
1,325.00

000863

000863

000863



798000

Case 1:09-bk-11504-MT

Doc 20 Filed 03/16/09 Entered 03/16/09 11:26:48

Main Document  Page 26 of 39

1708 Chris and Ruth Sacnz 1/812009 § 1,025.00 27282010 § -
17-09 Dwight & Vicki Stewart 117262007 § 1,300.00 1172010 § 1,225.00
17-10 Arland & Donna Stalker 1172722007 § 1,130.77 Monthly $ 625.00
17-11 Adam Garcia & Sean Duckworth 8/2772007 § 1.000.00 93012009 § 450.00
17-12 VACANT $ 1,225.00

18-01 Elsie Marie Spell 7%/2007 $ 1,065.00 312009 § 725.00
18-02 Nathan & Brittany Newbeld 74512007 § 1,085.00 73172009 § 650.00
18-03 Stephen Defress 5/22/2006 § 1,225.00 6/30/2009 $ 315.00
18-04 VACANT 3 1,300.00

18-05 Craig McDowell & Lynn McDawell-Gartr 1/172008 § 1,300.00 Monthly  § 925.00
18-06 Valerie Hence Snow 9/28/2007 § 1,400.00 Monthly  § 450.00
18-07 Caesar Contreras & Sheila Flenniken 2/15/2008 $ 1,395.00 3317200 § 72500
18-08 Peter & Tiffany Lowther 8/1/2007 § 1,200.00 9/30/2009 § 725.00
18-09 Chad Likins & Christine Ratasezyk 51272008 § 1,350.00 5/3172009  § 1,825.00
18-10 Jerome and Florina Canlas 16/2008 § 1,100.00 83172009 § 525.00
18-11 Maria Rentana 6/22/2008 § 1,000.00 6/30/2009 § 525.00
1812 Christopher & Malinda Magee 71302007 § 1,090.00 2282009 § 67500
19-01 Colleen Lanctot 7/1/2008 § 1,150.00 13172009 § 525.00
19-04 VACANT $ 1,300.00

19-09 VACANT $ 1,450.00

19-10 VACANT $ 1,350.00

19-12 Erik McKissick 8/1/2008 § 800.00 93012006 § 825.00
20-11 Rebecca Parry 9726/2007 § 1,000.00 1173072009 §  1,000.00
20-12 John Isles 12/20/2008 § 1,000.00 8/31/2009, § 825.00

157 TOTALS 128 S 151,924.43 28

T

HAANDPAPDALNANOANA NG AN NA N AP

Desc

1,025.00
1,300.00
1,130.77
1,000.00
1,225.00
1,065.00
1,095.00
1,225.00
1.300.00
1,300.00
1,400.00
1,395.00
1,200.00
1,350.00
1,100.00
1,000.00
1,080.00
1,150.00
1,300.00
1,450.00
1,350.00

$800.00
1,000.00
1,000.00
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B6H (Official Form 6H) (12/07)

Inre Palmilla Devalopment Company, Inc. Case No. __1:09-bk-11504-MT
Debtor

SCHEDULE H - CODEBTORS

Provide the information requested concemning any person or entity, other than a spouse in a joint case, that is also liable on any debts listed
by debtor in the sehedules of creditors, Include all guarantors and co-signers. If the debtor resides or resided in a community property state,
commonwealth, or territory (including Alaska, Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Puerto Rico, Texas, Washington, or
Wisconsin) within the eight year period immediately preceding the commencement of the ease, identify the name of the debtor's spouse and of
any former spouse who resides or resided with the debtor in the community property state, commonwealth, or terfitory. Include all names used
by the nondebtor spouse during the eight years immediately preceding the commencement of this case. If a minor (ihild is a codebtor or a creditor,
state the child's initials and the name and address of the child's parent or guardian, such as "A.B., a minor child, by John Doe, guardian.” Do not
disclose the child's name. See, 11 U.S.C. §112 and Fed. R. Bankr. P. 1007(m).
B Check this box if debtor has no codebtors.

NAME AND ADDRESS OF CODEBTOR NAME AND ADDRESS OF CREDITOR

continuation sheets attached to Schedule of Codebtors
Copyright (¢} 1996-2008 - Best Case Solutions - Evansion, iL - (800) 452-8037 Best Case Bankruptey
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United States Bankruptcy Court
Central District of California

Inre Palmilla Development Company, Inc. Case No. 1:09-bk-11504-MT

B6 Declaration (Official Form 6 - Declaration). (12/07)

000866

Debior(s) Chapter 11

DECLARATION CONCERNING DEBTOR'S SCHEDULES

DECLARATION UNDER PENALTY OF PERJURY ON BEHALF OF CORPORATION OR PARTNERSHIP

!
1, the President of the corporation named as debtor in this case, declare under penalty of perjury that I have
read the foregoing summary and schedules, consisting of __17 _ sheets, and that they are true and correct to the best
of my knowledge, information, and belief. :

Date 3/16/09 Signature __/s/ Hagai Rapaport

Hagal Rapaport \
President '

Penalty for making a false statement or concealing property: Fine of up to $500,000 or imprisonment for up to 5 years or both.

18 U.S.C. §§ 152 and 3571, ,
|

Soflware Copyright (¢) 1996-200€ Best Case Solutlons, Inc, - Evansion, IL - (800) 432-8037 Best Case Bankiupicy
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B7 (Official Form 7) (12/07)

United States Bankruptcy Court
Central District of California

Inre _Paimilla Development Company, Inc. CaseNo. _1:09-bk-11504-MT
Debtor(s) Chapter 1"

STATEMENT OF FINANCIAL AFFAIRS

This statemnent is to be completed by every debtor. Spouses filing a joint petition may file a single statemént on which the information for
both spouses is combined. If the case is filed under chapter 12 or chapter 13, a married debtor must furnish information for both spouses whether or
not a joint petition is filed, unless the spouses are separated and a joint petition is not filed. An individual debtor engaged in business as a sole
proprietor, partner, family farmer, or self-employed professional, should provide the information requested on this statement eoncerning all such
activitics as well as the individual's personal affairs. To indieate payments, transfers and the like to minor children, state the child's initials and the

name and address of the child's parent or guardian, such as *A.B., a minor child, by John Doe, guardian.” Do not disclose the child's name. See, 11
U.S.C. § 112; Fed. R. Bankr. P. 1007(m).

Questions 1 - 18 arc to be completed by all debtors. Debtors that are or have been in business, as defined;below, also must eomplete
Questions 19 - 25, If the answer to an applicable question is "None," mark the box labeled "None." If additional space is needed for the answer
to any question, use and attach a separate sheet properly identified with the case name, ease number (if known), and the number of the question.

DEFINITIONS

“In business.” A debtor is "in business” for the purpose of this form if the debtor is a corporation or partnership. An individual debtor is "in
business” for the purpose of this form if the debtor is or has been, within six years immediately preceding the filing of this bankruptcy case, any of
the following: an officer, director, managing executive, or owner of S percent or more of the voting or equity securities of a corporation; a partner,
other than a limited partner, of a partnership; a sole proprietor or self-employed full-time or part-time. An individual debtor also may be "in business”
for the purpose of this form if the debtor engages in a trade, business, or other activity, other than as an employee, to supplement income from the
debtor's primary employment.

"Insider.” The term "insider" includes but is not limited to: relatives of the debtor; general partners of the debtor and their relatives;
corporations of which the debtor is an officer, director, or person in eontrol; officers, directors, and any owner of 5/ percent or more of the voting or

equity sccurities of a corporate debtor and their relatives; affiliates of the debtor and insiders of such affiliates; any}managmg agent of the debtor. | |
U.S.C. § 101.

l
|
[
|
|

1. Income from employment or operation of business
None  State the gross amount of income the debtor has received from cmploymcnt trade, or profession, or fromidperation of the debtor’s
business, including part-time activities cither as an employee or in independent trade or business, from the beginning of this calendar
year to the date this case was commenced. State also the gross amounts received during the two years mimdxately preceding this
ealendar year. (A debtor that maintains, or has maintained, financial records on the basis of a fiscal rather/than a calendar year may
report fiseal year income. Identify the beginning and ending dates of the debtor's fiscal year.) If a joint petition is filed, state income for
each spouse seperately. (Married debtors filing under chapter 12 or chapter 13 must state income of b(Jth gpouses whether or not a joint

petition is filed, unless the spouses are separated and a joint petition is not filed.)
AMOUNT SOURCE
$282,908.00 2009 - Condo sales and rental income
$2,019,404.00 2008 - Condo sales and rental ijncome
$1,615,402.00 2007 - Condo sales and rental income

Software Copyrignt (c) 1396-2007 Best Case Sciutions, Inc. - Evanslon, IL - (800) 492-8037 Besl Case Bankrupley
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2. Income other than (rom employment or operation of business

None  State the amount of income received by the debtor other than from employment, trade, profession, or operation of the debtor's business
u during the two years immediately preceding the commencement of this case. Give particulars. If a joint petition is filed, state income for
each spouse separately. (Married debtors filing under chapter 12 or chapter 13 must state ineome for each spouse whether or not 2 joint
petition is filed, unless the spouses are separated and a joint petition is not filed.)
AMOUNT SOURCE

3. Payments to creditors

N:“’ Complete a. or b., as appropriate, and c. !
a  Individuol or joint debtor(s) with primarily consumer debts. List all payments on loans, installment purchases of goods or services,
and other debts to any creditor made within 90 days immediately preeeding the commencement of this case unless the aggregate value
of all property that constitutes or (s affected by such transfer is less than $600. Indicate with an (*) any payments that were made to a
creditor on aceount of a domestic support obligation or as part of an alternative repayment schedule undera plan by an approved
nonprofit budgeting and creditor counseling agency. (Married debtors filing under chapter 12 or chapteér 13 must include payments by
either or both spouses whether or not a joint petition is filed, unless the spouses arc scparated and a joint petition is not filed.)

NAME AND ADDRESS DATES OF AMOUNTSTILL
OF CREDITOR PAYMENTS AMOUNT PAID OWING
None  b. Debtor whose debts are not primarily consumer debts: List each payment or other transfer to any ereditor made within 9¢ days

O immediately preceding the commencement of the case unless the aggregate value of all property that eanstitutes or is affected by such
transfer is less than $5,475. If the debtor is an individual, indicate with an asterisk (*) any payments that were made 10 2 creditor on
account of a domestic support obligation or as part of an alternative repayment schedule under a plan by an approved nonprofit
budgeting and creditor counseling agcney. (Married debtors filing under chapter 12 or chapter 13 must inglude payments by either or
both spouses whether or not a joint petition is filed, unless the spouscs are separated and a joint petition is not filed.)

AMOUNT
DATES OF PAID'OR
PAYMENTS/ VALUEOF AMOUNT STILL
NAME AND ADDRESS OF CREDITOR TRANSFERS TRANSFERS OWING
See attached $0.00 $0.00
None c¢. All debtors: List all payments made within one yesr immediately preceding the commencement of this case to or for the benefit of
|

NAME AND ADDRESS OF CREDITOR AND

creditors who are or were insiders. (Married debtors filing under chapter 12 or chapter |3 must include payments by either or both
spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

!
! AMOUNT STILL
RELATIONSHIP TO DEBTOR DATE OF PAYMENT AMOUN’ﬁ PAID OWING

4. Suits and administrative proceedings, executions, garnishments and attachments

None 3 Listall suits and administrative proceedings to which the debtor is or was a party within one year i ediately preceding the filing of
n this bankruptcy casc. (Married debtors filing under chapter 12 or chapter 13 must include information ﬁonccming either or both spouses
whether or not a joint petition is filcd, unless the spouses are separated and a joint petition is not ﬁled.f
CAPTION OF SUIT COURT OR AGENCY ST{LTU;JS OR
AND CASE NUMBER NATURE OF PROCEEDING AND LOCATION DIS{PQSI’I'ION
None  b. Describe all property that has been attached, gamished or seized under any legal or equitable process within one year immediatcly
| preceding thc commencement of this case. (Married debtors filing under chapter 12 or chapter 13 must inglude information concerning
property of either or both spouses whether or not a joint petition is filed, unless the spouses are separaqed and a joint petition is not
filed.) !
NAME AND ADDRESS OF PERSON FOR WHOSE DESCRIPTION AND VA| UE OF
BENEFIT PROPERTY WAS SEIZED DATE OF SEIZURE PROPERTY

Sottware Copymnight () 1996-2007 Best Case Solutions, Inc. - Evunston, Il - {(800) 492-8037

I

|
[

Best Case Bankrupicy
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Main Document  Page 31 of 39 | Raport I0: 112
//\\ User: DCAROZZA W
AORIEIEE  Account Payable Check Register %0y ‘
3 Pade: 1
j

11711/2008 - 02/11/2008
PAD 102-08 Palmilla Dev

VT T RO ERVICHGRRATTY T N

3 X Srdcloh: Ko 5 i i A pEhy 2%
T & R Paint and Drywall, Gleared 12/03/2008 .
353506 | 11/21/2008 |22 American Asphalt & Grading Co. 30,000.00 Cleared 11/25/2008 §
363507 [ 11/21/2008 (1052 {Lamb Asphall Maintenance 1,000.00 . Cleared 12/02/2008 ’j
363508 | 1271012008 |22 American Asphalt & Grading Co. 30,000.00 Cleared 1272472008 k
383509 12/18/2008 1052 | Lamb Asphalt Mainlenance 1,000.00 Cleared 01/02/2009 5
363510 | 12/26/2008 (892 State Of Nevada - Bulsness Lic 100.00 | Claared 12/31/2008 1
363511 | 01/08/2008 [1289 | Pete Crenshaw 0,00 Cleared 02/17/2009
363512} 12/31/2008 |56 Badger Construction Corp. 0.00 ‘ Cloared 02/17/2008
383513 | 12/312008 |71 Norpac Construction 0.00 Cleared 02/17/2009 .
363514 12/31/2008 | 120 Broadbant & Assocliates !nc. 0.00 Claarad 02/17/2008
363515 | 123172008 {135 D&t Framing, LLC 0.00 ' Cleared 02/17/2009 \
363516 | 01142009 | 253 NV Energy 0.00 Cleared 02/17/2009 3
363517 0111472008 | 253 NV Energy 0.00 Cleared 02/17/2009
363518 | 01/14/2009 | 728 Alco Landacape 0.00 Cleared 02/17/2009
363518 ) 123122008 {763 Metro Etectric 0.00 Cleared 02/17/2008
3635201 12/31/2008 (778 Mestas Roofing Inc 0.00 Cloared 02117/2008 3
363521 | 12/31/2008 ;789 Deck Systems Nevada .00 Cioared 02/17/2009
353522 | 12/31/2008 {1102 | New Crete LLC 0.00 Cleared 02/17/2008 )
363523 | 12/31/2008 {1628 | Harrison Door Company 0.00 Cleared 02/17/2009 :
363524 | 123172008 |273 Nevada Fire Protection, In¢ 0.00 Cleared 02/17/2009 i
363525 01/23/2009 |22 American Asphalt & Grading Co. 30,000.00 Clgared 01728/200% i
363526 01/30/2008 | 1052 Lamb Asphalt Maintenance 1,000.00 Cutstanding !
363527 {02/11/2008 |3 Cabinetec, Inc. 0.00 Cleared 02/17/2009 i
363528 [02/11/72000 |6 T & R Paint and Drywal, Inc. 0.00 .| Cleared c2s1772000 L]
363528 | 02/11/2008 |8 T & R Paint and Drywall, Inc. 0,00 Cleared 02/17/2009 b
363530 02/11/2006 |8 T & R Paint and Drywall, inc. 0.00 Clegrad 02/17/2009 i
363531 | 02111/2009 | 813 Harrison,Kemp, Jones & Couithar 0.00 ' Cloared 02/17/2009 -
Bank Account Total 94,401.60 .
Report Total 94.401.60 i

** End of Report **

PR URY RO, SRR

e MRS L, | v bt
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Maig: RQW%gi&%qﬁ 32 of 39 Friday, March 13, 2009
12:17:12PM
Paimillz Dev Co Inc. Executive Living Diviston [EXECUTIVE]
PAGE 1

R] Check# Chk Date P/M Payee Pavee Name Amount Memo
R 341763 11/14/2008 11/2008 KLEEN Esteban C Vasquez dba Kicen Masters $600.00 clean carpet 14-8 (apt turn)
R 341764 11/14/2008 11/2008 CHEROKEE Cherokee Blind & Door $75.21 Apt Tumover - Replace screen
VOIB41765 11/14/2008 11/2008 ISI S & J Ventures dba JSI Carpet $255.00 Apt Tumover - carpet clean L
R 341766 11/14/2008 11/2008 MACWIND MAC Window Factory, Inc $480.00 replace vandalized window 11-
R 341768 11/14/2008 11/2008 FOR-RENT For Rent Magazine $1,530.00 Full color ad 10/08/08
R 341769 11/14/2008 11/2008 HAAS Consumer Source Inc. $1,085.00 Full page Ad for November
R 341770 11/14/2008 11/2008 QUALITY Quality Wood Products, Ltd, $71.08 replacement parts for apt turns
R 341771 11/14/2008 11/2008 PWJAMES Paimilla Homeowners Association $12,717.00 Management Fees HOA 157 x!
R 341772 11/14/2008 1172008 8A 8A Advertising $1,800.00 Advertising - Settlemnent on pa
R 341773 11/14/2008 11/2008 POWER  Nevada Power Co. $16.33  Acet#3000100024720592050 1
R 341780 11/14/2008 11/2008 JS! S & J Ventures dba JSI Carpet $170.00 Apt Tumover - clean carpet lot
R 341781 11/21/2008 1172008 FIRST First Advantage SafeRent, Inc, $335.94 Credit Reports for October 200
R 341782 11/21/2008 1172008 SOUTHERN Southern Nevada Eviction Services $669.00 5 day pay or quit notice Lot 16
R 341783 112172008 11/2008 COX Cox Communications, Inc. $49.99 Acct#001 8610 106657501 Of
R 341784 11/21/2008 11/2008 EMBARQ Embarq $250.74 Acct#702-649-2512-369 Offic
R 341785 11/21/2008 112008 COXTENANCox Communications $145.48 Acct#001 8610 101102803 De
R 341786 1172172008 11/2008 IKONOFFIC Ikon Office Solutions $76.50 Contract# 1879670 Copicer se
R 341787 11/2172008 11/2008 APPLIANCEAppliance Repeir Expctts, Inc $613.77 tepaired refrigerator 8-10
R 341788 11/21/2008 11/2008 ODOR Odor Masters $330.00 Refridgerator treatment Lot 16
R 341789 11/21/2008 11/2008 JSI1 S & J Ventures dba JSI Carpet $160.00 Apt Tumover-clean carptet & r
R 341730 11/21/2008 11/2008 BRADLEY Dan Bradley Glass Shop, Inc $1,219.00 replace broken slider 11-10 28
R 341792 11/28/2008 11/2008 XLEEN Esteban C Vasquez dba Kleen Masters $429.00 cleaned carpets (unit tum) 16-
R 341793 11/28/2008 112008 HAAS Consumer Source Inc. $1,085.00 Full page ad for December 200
R 341794 11/2872008 11/2008 SOUTHWESSouthwest Gas Corporation $82.97 Acet#211-6940228-003 Lot 1
R 341795 11/28/2008 11/2008 JSi S & J Ventures dba JSI Carpet $570.00 Apt Turnover - Clean Lot 14-5
R 341797 12/5/2008 [2/2008 POWER  Nevada Power Co. $913.14 Acet#3000100024721328587 1
R 341798 12/5/2008 1272008 PWJAMES Palmilla Homeowners Association $12,717.00 HOA 157 units X $8] for Fe
R 341800 12/12/2008 12/2008 POWER  Nevada Power Co. $16.18  Acet#3000100024720784363 1
R 341801 12/12/2008 12/2008 SOUTHWESSouthwest Gas Corporation $20.91 Acct#211-6940228-003 Lot 1
R 341802 12/12/2008 12/2008 TRAVELER Travelers $130.00 l\c‘rzt#4514R2128 Lot 1-3 Pnin
R 341803 12/12/2008 12/2008 KLEEN Esteban C Vasquez dba Kleen Masters $586.00 Apt Turnover Lot 17-12 Apart
R 341804 12/19/2008 12/2008 TR T & R Painting & Drywall $12,331.37 {ouch-up paint 7-6
R 341805 12/19/2008 12/2008 SOUTHERN Southern Nevada Eviction Services $1,168.00 5 day eviction notice Lot 19-9
R 341806 12/19/2008 12/2008 COX Cox Communications, Inc. . $43.99 Ackt#001 8610 106657501 Of
R 341807 12/19/2008 12/2008 POWER  Nevada Power Co. $841 Acot#3000100024721335608 1
R 341808 12/19/2008 12/2008 FOR-RENT For Rent Magazine $510.00 Full color Ad 12/03/08
R 341809 12/19/2008 12/2008 FIRST First Advantage SafeRent, Inc. $156.69 Acct#1012844 Credit reports £
R 341810 12/19/2008 12/2008 COXTENANCox Communications $14548 Acet#001 8610 101102803 De
R 341812 12/19/2008 12/2008 TR T & R Peinting & Drywall $3,495.00 +\p‘t Turnover touch up paint
R 341813 12/26/2008 12/2008 EMBARQ Embarq $237.12 Acct#702-649-2512-369 Offic
R 341816 122009 01/2009 SOUTHWESSouthwest Gas Corporation $102.98 J&qct#Ql 1-6938899-005 Deato
R 341817 /22009 01/2009 POWER  Nevada Power Co. $32.29 l‘&opt#3000100024720680814 L
R 341818 1/9/2009 01/2009 POWER  Nevada Power Co. $793.9 tdcw3000100024720350590 1
R 341820 1/9/2009 01/2009 IKONOFFIC Jkon Office Solutions $153.00 Contract No 1879670 Copier s
R 341826 1/16/2009 01/2009 POWER  Nevada Power Co, $4123 | c6t#3000100024721328686 1
R 341827 1/16/2009 0172009 EMBARQ Embarq $279.38 Acct#702-649-2512-369 Offic
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