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<r:: 

1 until after it completed the Receivership sale. Thus, nothing that occurred during the 

2 Receivership proceedings can have any binding affect on Mr. Rapaport since he was not a 

3 party to the litigation at that time. In the case of American General Finance Corp. v. First 

4 Commercial Title Inc., 90 Nev. 303, 524 P.2d 1270 (1974), the Court specifically held that 

5 no litigant can be bound to the results an alleged fair market value hearing without receiving 

6 all the required notices for such a hearing. In the American General case, the Court held a 

7 hearing without the presence of a party who was actually a named defendant in the case. If 

8 the Court would make such a ruling with regard to a party who was actually a named 

9 defendant in a case, it is not difficult to imagine that such a ruling would have to apply to a 

1 0 person who was not a named defendant in a case at the time of the hearing. 

g ~ 11 There is also no merit to the Plaintiffs claim that the Order confirming the sale of the 
>--< '-!) 

~ ~ ~ 12 Receivership property was signed off on by Palmilla's attorney, the undersigned counsel. 

~ j ~ ~ 13 There is an obvious reason why the undersigned counsel signed off on the Order confirming 
<J) .s 00 8 
~ ~ ~ 'Vj 

j J:l ] ~ 14 the sale of the Receivership property. It was clear that when the Receiver sought a Court 
"'€ z ~ 
~ 5 ~ ~ 15 Order to sell the property, Palmilla's counsel was familiar with the Keever case and the 
>--1~>~ 
~ ] 3 R 16 statutory framework ofthe Anti-Deficiency statutes, while the Plaintiffs counsel was 
•0 ~ 
~ M V 

~ ~'-- ! 17 apparently oblivious to those statutes and cases. It is also possible that since the Plaintiff was 
<r:: ~ 
>I-1 b ~ 18 only seeking a sale of the property and was not making any attempt to recover a deficiency 

19 judgment, the Plaintiff literally did not care whether the Anti-Deficiency statutes were 

20 complied with. In either case, the undersigned counsel protected the Defendants' interest 

21 regarding any potential future deficiency action by allowing the Receivership sale to go 

22 forward and to provide full cooperation for that sale. Indeed, none of the Defendants can be 

23 faulted for their counsel having recognized the benefits that such a sale would have provided 

24 to them in the event of any future claim for a deficiency. 

25 This Court should keep in mind that we deal with an adversarial system of justice in 

26 America. That means the parties and their attorneys are under no obligation to educate and 

27 coach their adversaries when they see their adversaries making potential mistakes. Thus, if 

28 the undersigned counsel had jumped in and protested the lack of a public auction, it is the 

-15-
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1 undersigned counsel that would be facing claims of malpractice by not properly protecting 

2 his clients' best interest. Since the Plaintiffs only stated objective at the time it filed the 

3 Motion to confirm the sale of the Receivership property was to accomplish a sale of the 

4 property, Defendants naturally cooperated with that sale since it presented a clear opportunity 

5 to close the window on any future claim for a deficiency judgment. At that time, 

6 Defendants' counsel had no idea that the Plaintiff would create even further problems for 

7 itself by ignoring the statute of limitations deadline for filing a suit for a deficiency claim. 

8 Plaintiffs argument also fails to recognize that if the Plaintiff had intended to pursue 

9 a deficiency judgment after the sale of the Receivership property, then it could have followed 

10 a simple procedure to preserve that right. Thus, instead of the Receiver selling the property 
<t: g ~ 11 through a privately negotiated sale, it could have simply informed its preferred buyer to 
....... "' 
~ g ~ 12 appear at a public auction and engage in "competitive bidding" at that auction wherein other 

al j ~ ~ 13 interested buyers could also engage in competitive bidding. Thus, ifthe Receiver had simply 
<J) .s 00 s 
~ (I) "'·~ 

j ~ 1 ~ 14 published a public notice of sale and complied with the notice procedures in NRS 107.080 
~ -B z ~ 

Z;:; "'"' h . S R <t: o b", 'f' 15 and t en conducted a public auctiOn as provided in NR 107.085, then the eceiver's sale 
'11-< (I)~ >-<...o;>....., 

~ 1 3 R 16 could have gone forward and the Plaintiffs deficiency claims could have been preserved. 
~ 0 ~ 

~ ~ 1:j 
P-lz ..2 17 Since the Plaintiff chose to ignore that procedure, it must now face the consequences of its 
~ ~ 
0 ~ 18 own choice. 

19 CONCLUSION 

20 The Defendants' Motion for Summary Judgment should be granted because the 

21 Plaintiff failed to comply with the 6-month statute of limitations set forth in NRS 40.455. 

22 The Plaintiff has not offered any bona fide argument to suggest a contrary result. 

23 Defendants' Motion for Summary Judgment should also be granted because the Plaintiff 

24 failed to follow the Anti-Deficiency rules when it chose to exhaust its security through the 

25 Receivership sale, which resulted in a privately negotiated sale rather than a publicly noticed 

26 competitive auction. Moreover, the foregoing demonstrates that there is no merit to the 

27 I I I 

28 I I I 
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1 Plaintiffs claims that the Defendants ever waived the aforementioned rights since such rights 

2 cannot be waived under the clear express public policy provisions and NRS 40.453. 

3 

4 

5 

6 

7 

8 

9 

10 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DATED this __ day of August, 2012. 

Respectfully submitted, 

DEANER, MALAN, LARSEN & CIULLA 

-17-
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1 CERTIFICATE OF SERVICE 

2 I HEREBY CE¥IFJ that I am an employee of DEANER, MALAN, LARSEN & 

3 CIULLA; that on the<-- ---day of August, 2012, I served a copy of the above and foregoing 

4 REPLY BRIEF IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY 

5 JUDGMENT by electronic transmission and in a sealed envelope, postage prepaid, by 

6 depositing same in the United States mail, addressed to the following: 

7 

8 

9 

10 

j ~ 11 
...4 ~ 
~ ._;, 
H '-0 u 0 :::._ 12 
tid g tl 
z -~ 8 c 13 
~a;;~ 
VJ.sooS 
~ ~ ~ ·~ 
~ b 11 ~ 14 
...4 Cl) ~ r;. 

~ t! z ~ z ::l "'"' ~ob},'f15 
...4::;~~ 
~ 15 ~ N' 16 ~c5S>-lp 
~ 0 ~ 

~ N <t> 

~ ~ ~ 17 
~ g 
Cl b 18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Michael F. Lynch, Esq. 
Matthew J. F orstadt, Esq. 
Kolesar & Leatham 
400 S. Rampart Blvd., Ste. 400 
Las Vegas, Nevada 89145 
ml nch klnevada.com 
m orsta t~klnevada.com 
Attorney or Plaintiff 

F:\OFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Pidgs\Reply MSJ\Reply MSJ.wpd -18-
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

MSRC 
MICHAEL F. LYNCH, ESQ. 
Nevada Bar No. 8555 
MLynch@LRLaw.com 
LEWIS AND ROCAL LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
Telephone: (702) 949-8200 
Facsimile: (702) 949-8398 
Attorneys for Plaint[ff 

8 Y: -~------------------

DISTRICT COURT 

CLARK COUNTY, NEVADA 

U.S. Bank National Association as Trustee For The 
Registered Holders ofML-CFC Commercial 
Mortgage Trust 2007-7 Commercial Mortgage 
Pass-Through Certificates Series 2007-7, by and 
through Midland Loan Services, Inc., as its Special 
Servicer, 

Plaintiff, 
vs. 

Palmilla Development Co., Inc., a Nevada 

Case No. A-09-595321-C 

Dept. No. IX 

lVIOTION TO FILE DOCUMENT 
UNDER SEAL 

15 corporation; and Roe Corporations X to XX, 

16 Defendants. 

17 U.S. Bank National Association as Trustee For The Registered Holders ofML-CFC 

18 Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series 

19 2007-7, by and through Midland Loan Services, Inc., as its Special Servicer ("Lender") requests 

20 leave of court to file a document under seal. 

21 DATED February 9, 2010. 

22 LEWIS AND ROCA LLP 

23 Michael F. Lynch 
Nevada Bar No. 8555 

24 3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 

25 (702) 949-8200 
(702) 949-8398 (fax) 

26 

27 

28 

Le\vis and Koca LLP 
3993 Howard Hughes 
Pari;. way, Suite 600 

l~$Vega'>, Nevarla R9169 

Attorneysfor Plaintiff 

1 
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Lewis nnd Roca LLP 
3993 How;rd Hu,Wles 

Parkway, Suite 600 

1 ~ 

2 POINTS AND AUTHORITIES 

3 Plaintiff in this case is contemporaneously moving the Court for an Order Approving the 

4 Sale of Receivership Property, which seeks to approve the sale of Receivership Property on terms 

5 set forth in a Purchase and Sale Agreement ("PSA"). 

6 This Application seeks leave to file that PSA under seal due to the sensitive financial 

7 information contained therein and due to the harm that could be caused to the market value of the 

8 Receivership Property if the PSA is made public, and the sale were to fall through for any reason. 

9 As with any transaction of considerable size, the due diligence required by serious prospective 

10 buyers requires significant time, expense and effort. 

11 Moreover, during the negotiation process, both sides made concessions before agreeing to 

12 the precise terms and language. However, both sides started negotiations at the original asking 

13 price. If the PSA were made public, and then fell through, all prospective buyers from that point 

14 would begin their negotiations, not at the original asking price, but at the price point and with the 

15 concessions reflected in the PSA. In this way, making the PSA publically available prior to its 

16 approval would damage the value of the Receivership Property by effectively lowering the asking 

1 7 price and eliminating any room for negotiation built into the asking price. 

18 Additionally, the marketing process for the Property has been ongoing for months, and 

19 each party who was interested in the Property had the same opportunity to bid. Ifthe PSA were 

20 now made public, a new buyer would have the incentive to copy the agreement, add a nominal 

21 amount, and attempt to step in front of the prospective purchaser who has already put the time, 

22 costs, fees, and effort into negotiating a deal. Allowing this sort of last minute gamesmanship . 

23 would chill receivership sales in the future by providing a disincentive to earnest and interested 

24 buyers from doing the initial work. All buyers would be incentivized to withhold any offer until 

25 someone else did so first, thereby chilling the sales process for future receivership properties. 

26 

27 

28 

Las Vega~. Nt:va!.Lt 89169 

2 
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Lcwi; and Roca LLP 
3Y93 Howard Hughes: 

1 n. 
2 CONCLUSION 

3 For the foregoing reasons, Plaintiff respectfully requests this Court enter an order allowing 

4 the PSA to be filed under seal. 

5 DATED February 9, 2010. 

6 
LEWIS AND ROCA LLP 

7 
Michael F. Lynch 

8 Nevada Bar No. 8555 
3993 Howard Hughes Pkwy., Suite 600 

9 Las Vegas, Nevada 89169 
(702) 949-8200 

10 (702) 949-8398 (fax) 

11 Attorneys for Plaintiff 

12 CERTIFICATE OF SERVICE 

13 I hereby certify that service ofthe foregoing document was made on February 9, 2010, by 

14 depositing a copy for mailing, first class mail, postage prepaid, at Las Vegas, Nevada, to the 

15 following: 

16 DEANER, DEANER, SCANN, 
MALAN & LARSEN 

17 Brent Larsen, Esq. 
Nevada Bar No. 1184 

18 720 S. Fourth Street, #300 
Las Vegas, NV 89101 

19 Attorneys for Defendant 

20 

21 

22 

23 

24 

25 

26 

27 

28 

/<;/Angela Shadrick 

An employee of Lewis and Roca LLP 

P:u-kway, Suite 600 
Las:Vt:Ba~,Nc:vaW 89169 

3 
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1 BRENT LARSEN, ESQ. 
Nevada Bar No. 001184 

2 DEANER, MALAN, LARSEN & CIULLA 
720 S. Fourth Street, #300 

3 Las Vegas, Nevada 89101 
(702) 382-6911 

4 Attorney for Defendant 

5 

6 

7 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

-< 
>---1 ""'" 
>---1 ~ 

8 U.S. Bank National Association as Trustee) 
for The Registered Holders of ML-CFC ) 

9 Commercial Mortgage Trust 2007-7 l 
Commercial Mortgage Pass-Through 

10 Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 
Servicer, 11 

8 -.6 
u 0 ;;; 12 
~~ 2! 
z .~ 0 c. 

Plaintiff, 

rLl a ;;: ~ 13 v. 
(/) .s co s 
~ ~ ~ ·;:; 
..... b ~ g 14 "iV1 >>L. 
1-<_qz_!. 

Palmilla Development Co., Inc., a Nevada 
corporation; Hagai Rapaport, an z ... 5 J: 0:: 

-< & &o ~ 
>---1 _q > ;:'; -< ... ~ 

15 individual; Does I to X; and Roe 
Corporations X to XX, 

~a j R 16 
~ ~ --: Defendants. 
rLl I'- § 17 ) 

Case No.: 

Dept. No.: 

5/24 

09-A-595321-C 

XX 

z ~ ------------------------------
~ ~ 18 DEFENDANTS' THIRD SET OF INTERROGATORIES TO PLAINTIFF 

19 TO: U.S. BANK NA, Plaintiff; and 

20 TO: MICHAEL F. LYNCH, ESQ., its attorney: 

21 The Defendants, by and through their attorney, BRENT LARSEN, ESQ., of the law 

22 firm of DEANER, MALAN, LARSEN & CIULLA, and hereby request that the Plaintiff 

23 answer the following written Interrogatories separately and fully, in writing, under oath, 

24 within thirty (30) days from the date of service hereof, pursuant to Rule 33 of the Federal 

25 Rules of Civil Procedure. 

26 These Interrogatories call for all information (including information contained in or 

27 on writings, recordings, or any other tangible thing or material) that is known or available to 

28 the Plaintiff, including all information in possession of any other persons, acting on behalf of 
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1 or under the direction or control of the Plaintiff. 

2 All references in these Interrogatories to "Plaintiff' include Plaintiff and any other 

3 persons under Plaintiffs direction, control or in the Plaintiffs employ. 

4 If Plaintiff cannot answer any Interrogatory fully and completely after exercising due 

5 diligence to make inquiry and secure the information to do so, please so state and answer 

6 such Interrogatory to the extent deemed possible, specifying that portion of such 

7 Interrogatory which Plaintiff is unable to answer fully and completely, and further specifying 

8 those facts upon which Plaintiff relies to support its contention that it is unable to answer 

9 fully and completely. In addition, specify what knowledge, information or belief Plaintiff 

10 has concerning the unanswered portion of any such Interrogatory and describe fully and in 

detail, the acts done and inquiries made by Plaintiff to show that it has exercised due 11 

12 diligence to make inquiry and secure the infonnation necessary to that Interrogatory. 

Interrogatories calling for a detailed description of the contents of a written document 

14 may be answered by submitting a copy of the written document. 

15 

18 

DEFINITIONS 

The following definitions shall apply to each of the Interrogatories and shall be 

deemed to be incorporated therein: 

A. "Writing" means and includes any printed, typewritten, or handwritten matter, 

19 or reproduction thereof, of whatever character, including but not limited to, contracts, 

20 agreements, letters, memoranda, telegrams and handwritten notes, whether copy or original. 

21 

22 

23 

24 

25 

B. "Identify" a writing means to state with respect thereto: 

1. 

2. 

3. 

4. 

The name of the person who prepared it; 

The name of the person who signed it or over whose name it was issued; 

The name of each person to whom it was addressed or distributed; 

The nature and substance of the writing with sufficient particularity to 

26 enable it to be identified adequately in a motion by Defendants for its production and 

27 copymg; 

28 5. Its date, and if it bears no date, the date when it was prepared; 

-2-
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

6. The physical location of it and the name of its custodian or custodians; 

and 

7. Whether it will be voluntarily made available to Defendants for 

inspection and copying. 

C. "Identify" an oral communication means to state: 

1. The name and address of each person who participated in the 

communication and the name and address of each person who was present at the time 

it was made; 

2. By whom each such person was employed and whom such person 

represented or purported to represent in making the oral communication; 

3. What each such person said; 

4. The date and the place where such oral communication was made; and 

5. The nature and substance of each writing or record pertaining to such 

oral communication with sufficient particularity to enable it to be identified in the 

manner described in the foregoing Paragraph B. 

D. "Identify" a person or "identity" of a person means to state his, her or its name 

and last known business address, and if a natural person, his or her last known residence 

address, the name of his or her employer, and his or her last known telephone number. 

E. "In your possession" means under your control or under the control of your 

employees, officers, agents, representatives, accountants, or attorneys. 

F. The masculine, feminine, or neuter gender and the singular or plural number, 

22 shall each be deemed to include the others. 

23 These Interrogatories shall be deemed continuing so as to require supplemental 

24 answers if you or your attorneys, agents or other representatives obtain further information 

25 between the time answers are served and the time of trial. 

26 INTERROGATORY NO.3: 

27 In your Motion for Summary Judgment filed on April25, 2012, you ask the Court to 

28 set a Fair Market Value hearing. In this regard, state the date that you believe should be used 

-3-
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1 for determining the fair market value of the property that is the subject of this case. 

2 INTERROGATORY NO.4: 

3 Page 4 of Plaintiffs Motion to Approve Receivership Sale, filed on February 11, 

4 2010, states that Plaintiff received offers to purchase the property from 31 prospective 

5 buyers. Please identify each prospective buyer and describe their offer with particularity by 

6 providing the prospective buyer's name, date on which they made their offer, the amount of 

7 their offer, and the name of the broker through which each offer was submitted. 

8 INTERROGATORY NO.5: 

9 Identify and describe with particularity and in narrative form any and all 

10 correspondence between the receiver, the broker for the receiver, and the Plaintiff, including 

any and all offers to purchase the property that were communicated by the receiver to the 11 

12 Plaintiff. 

14 

15 

18 

INTERROGATORY NO.6: 

Identify and describe with particularity and in narrative form Plaintiffs role in 

reviewing any and all of the 31 offers described on page 4 of Plaintiffs Motion to Approve 

Receivership Sale. 

INTERROGATORY NO.7: 

Identify and describe with particularity and in narrative form, each of the 3 5 registered 

19 tours of the property by providing the name of each participant, the date of each participant's 

20 registered tour, any and all of the circumstances associated with arranging such registered 

21 tour, whether such tour actually took place, and the outcome of each such registered tour. 

22 INTERROGATORY NO.8: 

23 Identify and describe with particularity and in narrative form, each of the 25 non-

24 registered tours of the property by providing the name of each participant, the date of each 

25 participant's non-registered tour, any and all of the circumstances associated with arranging 

26 such non-registered tour, whether such tour actually took place, and the outcome of each 

27 such non-registered tour. 

28 I I I 

-4-
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1 INTERROGATORY NO.9: 

2 Page 5 of Plaintiffs Motion to Approve Receivership Sale states that both the buyer 

3 and the receiver of the property made concessions in reaching the agreement ultimately 

4 presented to the Court for approval. Identify and describe with particularity and in narrative 

5 form each concession that was made by stating what each party's respective original position 

6 was, how each such concession was negotiated, and the final terms of each such concession, 

7 including any reciprocal concessions. 

8 INTERROGATORY NO. 10: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Identify the original asking price for the property and describe with particularity and 

in narrative form how such asking price was calculated, including, but not limited to, any 

appraisals, comparables, or other facts that were that were considered. 

t" 
DATED this ·z}ti:~y ofMay, 2012. 

Respectfully submitted, 

DEANER, MALAN, LARSEN & CIULLA 

, ~ -~~~ /} " ·C' 'L 
l i t , ;:ttr t 'l i. c . ./··:...A /.,.., .. .,.. 
- d.J/ y: -._/.,-"JJ " ! \j 

B-RENT LARSEN, ESQ. '!<'\ ~ f) rY!J fi.'_L,­

Nevada Bar No. 001184 t~ ~ '=-<r- u 

-5-

720 South Fourth St., #300 
Las Vegas, Nevada 89101 
Attorney for Defendants 
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1 CERTIFICATE OF MAILING 

2 I HEREBY CERTIFY that I am an employee of DEANER, MALAN, LARSEN & 

4 DEFENDANTS' THIRD SET OF INTERROGATORIES TO PLAINTIFF in a sealed 

5 envelope, postage prepaid, by depositing same in the United States mail, addressed to the 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

following: 

Michael F. Lynch, Esq. 
Lewis and Roca LLP 
3993 Howard Hughes Pkwy., Ste. 600 
Las Vegas, Nevada 89169-5996 
Attorneys for Plaintiff 

F:IOFFICEICLIENTS\Rapaport\Palmilla adv US Bank\Discoveryllnterrogatories.003 5- I 7-20 I 2. \Qll(j}-



001383

001383

001383 00
13

83

Exhibit C 

Exhibit C 



001384

001384

001384 00
13

84

1 BRENT LARSEN, ESQ. 
Nevada Bar No. 001184 

2 DEANER, MALAN, LARSEN & CIULLA 
720 S. Fourth Street, #300 

3 Las Vegas, Nevada 89101 
(702) 382-6911 

4 Attorney for Defendant 

5 

6 

7 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

8 U.S. Bank National Association as Trustee l 
for The Registered Holders of ML-CFC 

9 Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 

10 Certificates Series 2007-7, by and through 
-< Midland Loan Services, Inc., as its Special 
::3 ~~. 11 . P -· Servicer, - '-{;) u ;g 12 
~g <N 

0:<? 0 

Plaintiff, 

z ~ F=l £'-.,. 13 
~ ·:; ~--;; v. 
GI)CI)0'-:;3 

~ 'i ~ ·~ -< ~ ~ ~ 14 
.J ~ ~ ~ 

~" "t z: = 
g ~ $ 15 
~ ~ l 

.J-;S>~ 

~ ~ j ~ 16 
• ~ R 
~ ['-., --;; 17 

Palmilla Development Co., Inc., a Nevada 
coworation; Hagai Rapaport, an 
individual; Does I to X; and Roe 
Corporations X to XX, 

Defendants . __________________________ ) 

Case No.: 

Dept. No.: 

09-A-595321-C 

XX 

~ { 18 
~ ~ DEFENDANTS' THIRD REQUEST FOR PRODUCTION OF DOCUMENTS 
~ 

19 TO: U.S. BANK NA, Plaintiff; and 

20 TO: MICHAEL F. LYNCH, its attorney: 

21 REQUEST IS HEREBY MADE UPON YOU pursuant to Rule 34 ofthe Nevada 

22 Rules of Civil Procedure for the production of the following documents at the law offices of 

23 DEANER, MALAN, LARSEN & CIULLA, 720 South Fourth Street, Suite 300, Las Vegas, 

24 Nevada 89101, within thirty (30) days from the service of these Requests. 

25 Please specify which documents are produced in response to each of the numbered 

26 paragraphs. These Requests shall be deemed continuing so as to require further and 

27 supplemental production should the requested party obtain additional documents which are 

28 responsive to these Requests subsequent to the time of initial production and inspection. 
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1 

2 1. 

INSTRUCTIONS AND DEFINITIONS 

As used herein, "document" shall mean any and all written, printed, typed, or 

3 recorded materials, and graphic matter, however produced or reproduced, formal or informal, 

4 whether for internal or external use, including (but not limited to) records, reports, 

5 correspondence, letters and memoranda, computer data files, or drafts of any of the above, in 

6 the possession, custody, or control of you or your offices, directors, employees, your 

7 attorneys, your agents, your insurance carriers, or anyone else acting on your behalf or 

8 otherwise subject to your control. 

9 2. If any documents otherwise required to be produced by these Requests are 

10 withheld, Plaintiff shall identifY each document so withheld by stating its date, author, 

~ ~ 11 recipients, and the reason for its withholding. If you claim any form of privilege, whether 
,_, './;) 

u ~ 
~g ~ 

12 based on statute or otherwise, as a grounds for refusing to comply, in whole or in part, with 
..., 0 z ~ .... ['-.. 13 

~:s~--;; 
CU')lf.l"'-:;i 

this Request for Production of Documents, please set forth in complete detail each and every 
~ 'i ~ ·~ < -b ., ~ 
,.J (/) ~ ""' ... ~ z ~ z ; <i a; 
~ ~ ~ "? 
,.J-;9:>~ -< g ~ t-t:) 

~lf.l.d~ 

14 fact and ground upon which the privilege is based, including sufficient facts for the court to 

15 make a full determination whether the claim of privilege is valid with respect to each and 

16 every document and item for which the privilege is claimed. 
• ~ R 
~ ['-.. - 17 
~ j 

3. If any of the documents herein requested for were formerly in your possession, 

~ ~ 18 custody or control, and has been lost or destroyed, you are requested to submit in lieu of each 

19 such document a written statement which: 

20 

21 

(a) 

(b) 

describes in detail the nature of the document and its contents; 

identifies the person who prepared or authored the document and, if 

22 applicable, the person to whom the document was sent; 

23 

24 both; and 

25 

(c) 

(d) 

specifies the date on which the document was prepared or transmitted or 

specifies, if possible, the date on which the document was lost or 

26 destroyed, and, if destroyed, the conditions or reasons for such destruction and the person 

27 requesting and performing the destruction. 

28 I I I 

-2-
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1 REQUEST NO. 9: 

2 Produce any and all documents, including, but not limited to, correspondence, tour 

3 information, appraisals, written offers, notes, memoranda, etc. that were identified by you in 

4 response to Defendants' 3rd Set oflnterrogatories to Plaintiff. 

5 REQUEST NO. 10: 

6 Produce any and all documents, including, but not limited to, correspondence, tour 

7 information, appraisals, written offers, notes, memoranda, etc. that were referenced or relied upon by 

8 you in considering and/or preparing your response to Defendants' 3rd Set oflnterrogatories to 

9 Plaintiff. 

10 
... V{A 
v/ 

DATED this __ -day ofMay, 2012. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respectfully submitted, 

DEANER, MALAN, LARSEN & CIULLA 

-3-
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19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that I am an employee of DEANER, MALAN, LARSEN & 
/j ,/ /f/r 

CIULLA; that on the~ '-f~ day of May, 2012, I served a copy ofthe above and foregoing 

DEFENDANTS' THIRD REQUEST FOR PRODUCTION OF DOCUMENTS TO 

PLAINTIFF in a sealed envelope, postage prepaid, by depositing same in the United States 

mail, addressed to the following: 

Michael F. Lynch, Esq. 
Lewis and Roca LLP 
3993 Howard Hughes Pkwy., Ste. 600 
Las Vegas, Nevada 89169-5996 
Attorneys for Plaintiff 

F:\OFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Discovery\RPD.003 5-24-2012.wpd -4-
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Charles W. Deaner 
Douglas R. Malan 
BrentA. Larsent 
Anthony Ciulla 
Shana S. Gullickson 

DEANER, MALAN, LARSEN & CIULLA 
Attomeys at Law 

A PROFESSIONAL CORPORATION 
720 South Fourth Street, Suite 300 

Las Vegas, Nevada 89101 
Telephone (702) 382-6911 

Fax (702) 366-0854 
www .deanerlaw .com 

July 23, 2012 

VIA EMAIL and U.S. MAIL 

Michael F. Lynch, Esq. 
Kolesar & Leatham 
400 S. Rampart Blvd. 
Suite 600 
Las Vegas, NV 89145 

Re: US Bank v. Pal milia Development Co., et al. 
Case No. A595321/ JCCR 

Dear Mr. Lynch: 

]. Douglas Deaner 
(1944-1990) 

Also Licensed In: 
t Utah 

I am writing this letter in accordance with the provisions of EDCR 2.34, which governs 
discovery disputes, including the prerequisites to filing a motion with the discovery 
commissioner. Specifically, I would like to arrange a time to discuss your client's persistent 
failure to respond to any of the six discovery requests that have been propounded by my office to 
yours. The following is a summary of the outstanding discovery: 

P1 Set oflnterrogatories, dated April26, 2012, due May 29,2012 
1st Request for Production, dated April 26, 2012, due May 29, 2012 
2nd Set of Interrogatories, dated May 1, 2012, due June 4, 2012 
2nd Request for Production, dated May 17, 2012, due June 19, 2012 
3nd Request for Production, dated May 24,2012, due June 26,2012 
3'd Set oflnterrogatories, dated May 24, 2012, due June 26, 2012 

As you know, the discovery rules affirmatively require you to respond to discovery 
requests such as the foregoing within 30 days of service, or else be liable for discovery and other 
sanctions. See NRCP 33(b)(3); NRCP 34(b); NRCP 37. Because the requests were mai'led to 
you, I added 3 days above to your response deadlines to allow for mailing. On May 14, 2012, 
Brent Larsen of my office granted you an extension of time to answer the 1st Set of 
Interrogatories and the P 1 Request for Production ofDocuments by June 13, which was 2 weeks 
from the date of the hearing on your Motion for Summary Judgment. However, as of the date of 
this letter, we have received not a single response to any of the foregoing requests, nor have you 
requested that we grant the professional courtesy of any further extensions oftime in which to 
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July 23, 2012 
Page No.2 

answer any of the requests. In the absence of your seeking our agreement to any extension of 
time in which to answer, your responses were due on the dates indicated. 

As you know, we have also recently filed a Motion for Summary Judgment in this case. 
The information we sought in the various discovery requests we propounded would have been 
very relevant to our Motion and will be relevant to any Reply we might need to file. Your 
dilatory tactics in refusing to respond to our discovery requests and thereby prevent us from 
discovering pertinent information during this time is simply unacceptable. 

Please call either me or Brent Larsen to discuss our apparent differences of opinion as 
regards the timeliness and due dates of the above outstanding requests. At that time, I hope that 
we can resolve our dispute without my office having to resort to filing a motion with the 
discovery commissioner to compel responses and/or for further discovery sanctions. 

Brent or I will both be available to speak with you regarding this letter on Wednesday, 
Thursday, or Friday of this week. Please call one ofus during one ofthe times indicated, or 
contact me to arrange another mutually satisfactory time to talk. 

Sincerely, 

DEANER, MALAN, LARSEN & CIULLA 

~ r~ 

Shana S. Gullickson, Esq. 

SSG/ 

F:\OFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Ltrs\Lynch.009.wpd 



001391

001391

001391 00
13

91

Charles W. Deaner 
Douglas R. Malan 
Brent A. Larsent 
Anthony Ciulla 
Shana S. Gullickson 

DEANER, MALAN, LARSEN & CIULLA 
Attomeys at Law 

A PROFESSIONAL CORPORATION 
720 South Fourth Street, Suite 300 

Las Vegas, Nevada 89101 
Telephone (702) 382-6911 

Fax (702) 366-0854 
www.dcanerlaw.com 

July 27, 2012 

VIA EMAIL: mforstadt@klnevada.com 

Matthew Forstadt, Esq. 
Kolesar & Leatham 
400 S. Rampart Blvd. 
Suite 400 
Las Vegas, NV 89145 

Re: US Bank v. Palmilla Development Co., et al. 
Case No. A595321 I JCCR 

Dear Mr. Forstadt: 

J. Douglas Deaner 
(1944-1990) 

Also Licensed In: 
t Utah 

After further reflection on our telephone conversation of yesterday, I want to convey my 
additional thoughts regarding our prior discovery requests to your client. As you know, we were 
going around in circles in yesterday's telephone conversation. You claim that many of our 
production requests were irrelevant and we claim that they are clearly relevant to our theory of 
the case. The fact remains that our theory of the case is very viable and supported by both case 
law and statute. Therefore our discovery requests are clearly relevant. Thus, unless you think 
you can obtain a court order completely dismissing our theory of the case, our discovery requests 
remain very relevant and we must insist that our discovery requests receive the proper response. 

I understand that you have said you will do your best efforts to produce our requested 
documentation and answers to interrogatories by the end of the second week in August. 
Unfortunately that is after our Motion for Summary Judgment will be heard. Clearly, many of 
our discovery requests would be relevant to the forthcoming Motion for Summary Judgment. 
That is particularly true of our claim that your client deprived my client of the statutory 
protections of "competitive bidding" when your client sponsored the Receivership sale of my 
client's property. Thus, we must take the position that your client's failure to produce all of the 
written offers that were submitted to the Receiver, is an effort to suppress such evidence, I know 
you have stated your belief that such evidence of competitive bidding is irrelevant, nonetheless it 
is the Judge who must unilaterally make that determination rather than yourself. 
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Page No.2 

Accordingly, we see no reason why the bids that were received for the sale of the property 
should not be produced forthwith, since that particular request was made over two months ago. 

If you have any comments regarding the foregoing, I would be pleased to hear from you. 

Sincerely, 

DEANER, MALAN, LARSEN & CIULLA 

~~ 
Brent Larsen, Esq. 

BAL/dld 

F:\OFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Ltrs\Forstadt.OOI.wpd 



001393

001393

001393 00
13

93

ATTORNEYS AT LAW 

400 SOUTH RAMPART BLVD., SUITE 400 

LAS VEGAS, NEVADA 89145 

702.362.7800 

Via Email and US. Mail 

Brent Larsen, Esq. 
Deaner, Deaner, Scann, Malan & Larsen 
720 S. Fourth Street, Suite 300 
Las Vegas, NV 89101 

klnevada.com 

August 1, 2012 

RE: US Bank v. Palmilla Development Co., et al. 
Case No. A595321 

Dear Mr. Larsen: 

Reference is made to your letter of July 2ih. I had taken the time to draft a point by 
point refutation of the assertions in your letter, but ultimately decided that an experienced lawyer 
who believes, as you do, that you have a "pat" hand, is not going to change his position because 
of an assault of logic from his adversary. 

We are ahead of target on getting documents to you and hopefully will be able to deliver 
to you by this Thursday, a disc which, while I am sure you will contend is deficient, we believe 
contains everything necessary to comply with NRCP 16(a)(l). Parenthetically, for now, has Mr. 
Rapaport complied with Rule 16 and, if so, how and when was that done? 

In terms of your Motion for Summary Judgment, we will be ready to go forward with 
that, as scheduled. Since your filing of that Motion constituted a certification under Rule 11 that 
there were no outstanding genuine issues of material fact, we assume that you will also be ready 
to proceed. 

Should you have any questions or comments, please do not hesitate to contact me. 

-
MJF/dt 

1218025.doc (8473-3) 

Very truly yours, 

KOLESAR & LEATHAM 

Matthew J. Forstadt 
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Charles W. Deaner 
Douglas R. Malan 
Brent A. Larsent 
Anthony Ciulla 
Shana S. Gullickson 

DEANER, MALAN, LARSEN & CIULLA 
Attorneys at Law 

A PROFESSIONAL CORPORATION 
720 South Fourth Street, Suite 300 

Las Vegas, Nevada 89101 
Telephone (702) 382-6911 

Fax (702) 366-0854 
www.dea.nerla.w.com 

August 1, 2012 

WA EMAIL (m(orstadt@klnevada.com) 
and U.S. MAIL 

Matthew Forstadt, Esq. 
Kolesar & Leatham 
400 S. Rampart Blvd. 
Suite 400 
Las Vegas, NV 89145 

Re: US Bank v. Palmilla Development Co., eta!. 
Case No. A595321 I JCCR 

Dear Mr. Forstadt: 

J. Douglas Deaner 
(1944-1990) 

Also Licensed In: 
t Utah 

I am responding to the emailed letter that you sent me today, on August 1, 2012. 

In your attempt at condescending sarcasm, you have completely mischaracterized or 
misunderstood my position about sitting on a "pat" hand. My point about a "pat" hand in our last 
telephone conversation was that I am just as confident in the merits of our position as you claim 
to be in your position. My point in writing my letter to you of July 271

h was to further explain on 
the record that we are entitled to receive discovery on any formal request that is relevant to our 
theory of the case. Our theory of the case has considerable merit, regardless ofyour expressed 
opinion to the contrary. Thus, you cannot dismiss our discovery requests as irrelevant simply 
because you claim that such requests fall outside of your theory of the case. If you think that my 
discovery requests and theory of the case are lacking in logic, then I invite you to professionally 
provide a communication that explains how my position is in error, instead of merely trying to 
berate me as though you claim that I am a lawyer, who despite my years of experience, fails to 
understand logic. Such a tone hardly fits the bill for having a meaningful attempt to resolve this 
discovery dispute. 

In the meantime, I do not know if we will have time to review your forthcoming CD 
before we file our Reply Brief. Thus, I would appreciate it if you can tell me at this time whether 
the CD will contain all of the offers that the Receiver received when it was attempting to sell the 
property. If it does, then I would further appreciate your providing us the Bates-stamped 
numbers of such documents when the CD is produced. 
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August 1, 2012 
Page No.2 

Your August 151 letter also speaks as though you are only producing documents pursuant 
to NRCP 16.1, as distinguished from specifically responding to our requests for production of 
documents and interrogatories that have been propounded to your client under NRCP 33 and 34. 
As explained in Ms. Gullickson's recent letter to you, it is your obligation to provide specific 
responses to our discovery requests, including identifying which documents are responsive to 
each such request. 

With reference to your question as to whether Mr. Rapaport has complied with Rule 16.1, 
I suggest that you can easily find the answer to that question by looking at the Joint Case 
Conference ·Report and our 16.1 disclosures. · 

As a final matter, it is our intention to proceed with the hearing on the Motion for 
Summary Judgment on August 81h. 

Sincerely, 

DEANER, MALAN, LARSEN & CIULLA 

~~ 
Brent Larsen, Esq. 

BAL/ss 

F:\OFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Ltrs\Forstadt.002.wpd 
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Via Email and US. Mail 

Brent Larsen, Esq. 

ATTORNEYS AT LAW 

400 SOUTH RAMPART BLVD., SUITE 400 

LAS VEGAS, NEVADA 89145 

702.362.7800 

klnevada.com 

August 2, 2012 

Deaner, Deaner, Scann, Malan & Larsen 
720 S. Fourth Street, Suite 300 
Las Vegas, NV 89101 

RE: US Bank v. Palmilla Development Co., et al. 
Case No. A595321 

Dear Mr. Larsen: 

Apparently, I owe someone an apology. We have been able to locate Defendants' Early 
Case Conference Disclosure Statement. I apologize for suggesting the contrary. 

MJF/dt 
cc: Michael Lynch, Esq. 

Janet Rosales, Esq. 

1218992.doc (8473-3) 

Very truly yours, 

KOLESAR & LEATHAM 

Matthew J. Forstadt 
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Exhibit E 

Exhibit E 
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RECORDING REQUESTED BY: 

First Armtrlcan Tllte Ins Co 
AND WHEN RECORDED MAIL TO: 
Meridian Forecloaure Service 
8363 W. Sunset Rd. Suite 150 
Las Vegas, NV 89113 

1111111111111111111 Ill 11111111111 111111 
20090112-0005611 

Fee: $17.00 RPTT: $0.00 
N/C Fee: $0.00 
01/12/2009 15:40:39 
T20090010754 
Requestor: 

FIRST AMERICAN NATIONAL DEFA 
Debbie Conway OSA 
Clark County Recorder Pgs: 4 

. . . . 
180 THROUGH 182, INCLUSIVE:124·30-311·031:124-30-312-017 AND 018; 124-30-312..()22; 124-30-312..()15 

Space above lhls line for Recorder's U811 

Title Order No. 3987022 Truatee Sale No.10548NV Loan No. 030283475/PALMILLA 

IMPORTANT NOTICE 

NOTICE OF DEFAULT AND ELECTION TO SELL UNDER DEED OF TRUST 

NOTICE IS HEREBY GIVEN THAT: MTDS, INC., A CALIFORNIA CORPORATION DBA 
MERIDIAN TRUST DEED SERVICE is either the original Trustee, the duly appointed substituted 
Trustee, or acting as agent for the Trustee or Beneficiary under a Deed of Trust dated 03·28·2007, 
executed by PALMILLA DEVELOPMENT CO., INC. A{N) NEVADA CORPORATION as Trustor, to 
secure certain obligations In favor of ARTESIA MORTGAGE CAPITAL CORPORATION. A 
DELAWARE CORPORATION under a Deed of Trust Recorded 03·30-2007, Book , Page , 
Instrument 20070330-0002946 of Official Records In the Office of the Recorder of CLARK County, 
State of Nevada, securing, among other obligations, 1 note(s) for the sum of $20,150,000.00. 

That a breach of the obligations for which said Deed of Trust is security has occurred In that 
payment has not been made of: 
SEE ATIACHED EXHIBIT "A" MADE A PART HEREOF 

You may have the right to cure the default herein and reinstate the obligation by said Deed of Trust 
above described. Section 107.080NRS permits certain defaults to be cured upon the payments of 
that portion of principal and interest, which would not be due had no default occurred. This amount 
is $27,449,524.95 as of date of this Notice and will Increase until your account becomes current. 
Where reinstatement is possible, if the default Is not cured within 35 days following the recording 
and mailing to Trustor or Trustor's successor In interest of this notice, the right of reinstatement will 
terminate and the property may thereafter be sold. 

That by reason thereof, the present beneficiary under such Deed of Trust, has executed and 
delivered to said Trustee, a written Declaration of Default and Demand for Sale, and has 
surrendered to said Trustee such Deed of Trust and all documents evidencing obligations secured 
thereby and has declared and does hereby declare all sums secured thereby Immediately due and 
has elected and does hereby elect to cause the trust property to be sold to satisfy the obligations 
secured thereby. · 

HR 0202 
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Title Order No. 3987022 Truatee Sale No. 10546NV Loan No. 030263475/PALMILLA 

To find out the amount you must pay, to arrange for payment to stop the foreclosure, or if your 
property is in foreclosure for any other reason, contact: 

LASALLE BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR THE REGISTERED 
HOLDERS OF ML..CFC COMMERCIAL MORTGAGE TRUST 2007-7, COMMERCIAL 
MORTGAGE PASS-THROUGH CERTIFICATES. SERIES 2007·7 
C/O Meridian Foreclosure Service 
8363 W. Sunset Rd. Suite 150 
Las Vegas, NV 89113 
(702) 835-6830 
If you have any questions, you should contact a lawyer or the government agency, which may 
have insured your loan 

Date: 1/12/2009 

MTDS, INC., A CALIFORNIA CORPORATION DBA MERIDIAN TRUST DEED SERVICE, AS 
:~~~iTO THE BENi BY: FIRS~ AMERICAN TITlE INSURANCE COMPANY, AS 

... 
MTDS, INC., A CALIFORNIA ~~ CORPORATION DBA MERIDIAN TRUST DARIEN~- DEEDSERVJCBISAOEBTCOLLECTOR 
A'ITEMPTING TO COLLECT A DEBT. 

State of California 
County of Orange 

ANY INFORMATION OBTAINED WILL 
BE USED FOR THAT PURPOSE. 

On 1/12/09 before me, --------:f-------:::--:----:----:--' personally 
appeared , personally known to me (or proved to me 
on the basis of satisfactory evide ce) t be the person(s) whose name(s) is/are subscribed to 
the within instrument and ackno le ed to me that he/she/they executed the same in 
his/her/their authorized capacity(les), d that by his/her/their signature(s) on the Instrument the 
person(s), or the entity upon behalf o ich the person(s) acted, executed the Instrument. 

WITNESS my hand and official sea 

Notary Public in and for said County and State 

n.e undersigned hereby afllrms that there 18 no 
Social Security number contained In thla esocument. 

HR 0203 
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T.S. #10S46NV 
Exhibit "A" 

The accelerated principal and accrued interest which became due in accordance with the 
tenns of the Deed of Trust, which acceleration resulted from: 

(a) Failure to make the installment due on 10/0112008 payment of principal 
and/or interest and all subsequent payments, together with late charges, 
impounds, advances, taxes, delinquent payments on senior liens, or 
assessments, attorney's fees and court costs arising from the beneficiary's 
protection of its security must be cured. 

HR 0204 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

STATE OF CALIFORNIA 

COUNTY OF C)f~ }ss 

On ___ ,_h.;....l--'\o;;;.._"\ ____ before me, --------'Kitad...:;.:;.;o:;=na;.;:;...;..R.""'Boyd~--------
NOTARY PUBLIC, personally appeared -----:-:-:-:":DA~R~I'!'!EN~M~CDQNA~~L.Uol.A.!Di...-____ _ 

NAME(S) OF SIGNER(S) 

who proved to me on the basis of satisfactory 
evidence to be the person(s) whose name(s) is/are 
subscribed to the within Instrument and 
acknowledged to me that he/she/they executed the 
same in his/her/their authorized capaclty(les), and 
that by his/her/their slgnature{s) on the instrument the 
person(s}, or the entity upon behalf of which the 
person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the 
laws of the State of California that the foregoing 
paragraph Is true and correct. 

-----···········-·--------··································-----··-----------

OPTIONAL 

Though the data below Is not required by law, it may prove valuable to persons relying on the document and 
could prevent fraudulent reattachment of this form. 

CAPACITY CLAIMED BY SIGNER 

INDIVIDUAL 
CORPORATE OFFICER 

TITLE(S) 
PARTNER(S) 
LIMITED OR GENERAL 
ATTORNEY-IN-FACT 
TRUSTEE(S) 
GUARDIAN/CONSERVATOR 
OTHER: 

SIGNER IS REPRESENTING: 
NAME OF PERSON(S( OR ENTITY(IES) 

DESCRIPTION OF ATTACHED DOCUMENT 

TITLE OR TYPE OF DOCUMENT 

NUMBER OF PAGES 

DATE OF DOCUMENT 

SIGNER(S) OTHER THAN NAMED ABOVE 

HR 0205 
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Electronically Filed 
09/12/2012 0815:48 AM 

' 

1 RTRAN 

2 

~j.~-
CLERK OF THE COURT 

3 

4 

5 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

) 
6 US BANK NATIONAL ASSOCIATION, ) 

) CASE NO. A595321 

DEPT. NO. XX 
7 Plaintiff(s), 

8 vs. 

9 PALMILLA DEVELOPMENT 
COMPANY INC. AND 

) 
) 
) 
) 
) 
) 
) 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Defendant(s). )) 
----------------~-------

BEFORE THE HONORABLE JEROME T. TAO, DISTRICT COURT JUDGE 

WEDNESDAY, AUGUST 8, 2012 

RECORDER'S TRANSCRIPT OF 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND PLAINTIFF'S 

MOTION FOR PARTIAL SUMMARY JUDGMENT AND REQUEST FOR 
DEFICIENCY HEARING 

20 APPEARANCES: 

21 

22 

For the Plaintiff: 

23 For the Defendants: 

24 

MICHAEL F. LYNCH, ESQ. 
MATTHEW J. FORSTADT, ESQ. 

BRENT AUSTIN LARSEN, ESQ. 
SHANA S. GULLICKSON, ESQ. 

25 RECORDED BY: SARA RICHARDSON, COURT RECORDER 

1 
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1 LAS VEGAS, NEVADA, WEDNESDAY, AUGUST 8, 2012, 9:10A.M. 

2 THE COURT: Page four, U.S. Bank National Association versus Palmilla 

3 Development, A595321. All right. Can everybody state their appearances for the 

4 record? 

5 MR. LARSEN: Brent Larsen for the defendants, along with my associate 

6 Shannon Gullickson. I'd also like the record to reflect that Mr. Rapaport is present in 

7 court today. 

8 THE COURT: Okay. 

9 MR. FOR STADT: For the plaintiff, Matthew Forstadt, Kolesar & Latham. 

10 MR. LYNCH: Also present Michael Lynch, Your Honor, also on behalf of 

11 plaintiff. 

12 THE COURT: All right. This is on for cross motions for summary judgment. 

13 We had the plaintiff's motion for summary judgment which was filed a couple weeks 

14 ago -- a couple months ago. And then we were here, as you guys remember, a 

15 couple weeks ago. There was an issue of some, I guess one of the exhibits was 

16 mixed up, and so there was a supplemental briefing. And then in the meantime, the 

17 defendant filed a motion for summary judgment as well. 

18 All right. The central argument, as I understand it, in the defendant's 

19 motion for summary judgment is if this is a deficiency action, it's barred on three 

20 grounds. Number one, you can't under the statute seek a deficiency after a private 

21 receiver sale; number two, the notice was defective because what was noticed was 

22 a public foreclosure, but then what happened was a private receiver sale; and the 

23 third ground is that if it's a deficiency judgment it's barred by the statute of limitations 

24 because it wasn't brought within six months. 

25 And then, Mr. Lynch, I wanted to start with you because I notice in 

2 
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1 your-- you called it an objection rather than an opposition, and you basically say, 

2 well, it's not a deficiency at all. And then, you know, in their reply, Mr. Larsen makes 

3 an interesting point which is in your motion for summary judgment you did call it a 

4 deficiency judgment. So I wanted to hear your response to all of that. 

5 MR. LYNCH: Your Honor, with your permission, Mr. Forstadt would do the 

6 oral argument today? 

7 THE COURT: Okay. Sure. 

8 MR. LYNCH: Thank you, Your Honor. 

9 MR. FOR STADT: Your Honor, counsel have agreed, subject to the Court of 

1 0 course, that we would present and Mr. Larsen would present his motion first and we 

11 would respond to it. The reason for that is our motion needs some work, it really 

12 should not go forward today. The -- we have captioned it a motion for a deficiency 

13 judgment, and that's an incorrect caption. You cannot have a deficiency judgment if 

14 you didn't have the deficiency sale. And here there was not the --the statutory 

15 Chapter 40 sale, there was a receiver sale as authorized by the Court. 

16 So if we could go forward with the defendant's motion, we will recast 

17 our motion. A lot of our motion will become moot based upon what the Court does 

18 with the defendant's motion. 

19 THE COURT: Well, I'm not sure what you mean by "recast." The title of your 

20 motion is "Motion for Partial Summary Judgment and Request for Deficiency 

21 Hearing Pursuant to N.R.S. 40.457." Now you're saying that N. R.S. 40 doesn't 

22 apply at all to you cause of action? 

23 MR. FOR STADT: That is correct, Your Honor. That is correct. 

24 THE COURT: So, when you say recast, I'm not sure what you're saying, you 

25 just want to on the fly--

3 
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1 MR. FORSTADT: Withdraw, refile. 

2 THE COURT: Okay. So, are you going to be filing another written motion 

3 then? 

4 MR. FORSTADT: Yes, Your Honor. 

5 THE COURT: Okay. All right then let's start with the defendants' motion then. 

6 MR. FORSTADT: Thank you. 

7 THE COURT: Mr. Larsen, all right, well, I mean, basically, what I'm hearing 

8 happening is you're saying, oh, no, we, you know, messed up; that it's not really a 

9 deficiency judgment at all. So I guess, I mean, really the issue is your argument is 

1 0 this, whatever you want to call it, whether you call it a deficiency judgment or 

11 whatever, that's just a name. The issue is, it was the sale of something that was 

12 security-- real property that was security for a loan. And your argument is, 

13 therefore, whatever you call it, that falls within Chapter 40, right? Is that a, sort of, 

14 fair five-second summary of your argument? 

15 MR. LARSEN: Yes. 

16 THE COURT: So, what is your response to that then? I mean, whatever you 

17 call it, if you want-- whether you want to call it a deficiency, whether you want to call 

18 it a breach of contract, why isn't-- why doesn't Chapter 40 apply to the extent that 

19 this is the sale of something that was security for a mortgage? 

20 MR. FOR STADT: A receivership app --or the proceedings for a receivership, 

21 the receivership application are by statute not a proceeding under Chapter 40. I can 

22 give you the citation, Your Honor, if you wish. But it's a proceeding outside of 

23 Chapter 40. Let's look at the rule in two different ways. One, can you proceed to 

24 obtain a deficiency judgment under Chapter 40? Yes. Second, can you proceed to 

25 obtain a contractual shortfall if you do not have the rigmarole of Chapter 40? And 
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1 the answer to that is also yes. 

2 We're not seeking --this is our motion, which we're not here right now--

3 we're not seeking a deficiency judgment, we're seeking a contractual shortfall. They 

4 borrowed 20 million, they paid back 10 million, there's-- I'm giving you gross 

5 figures-- there's roughly $12 million out there that's owed. Question, why are we 

6 not entitled to get paid that 12 million? Well, they advanced three different reasons. 

7 One is the one-action rule. That doesn't apply because this is not a chapter 40 

8 proceeding for us. 

9 THE COURT: Well, let me ask you this, all right, normally, if this were just 

1 0 sort of a generic breach of contract claim and not a foreclosure and a deficiency 

11 judgment, normally you wouldn't be able to take the house, you would have to get a 

12 general judgment against them and then execute it against assets. So, to the extent 

13 that you went directly to the house and took the house and sold the house, why 

14 doesn't that make it a foreclosure and deficiency? 

15 MR. FOR STADT: If I could quote, just for a second, please, Your Honor, from 

16 the law. This is from Am.Jur., A receiver sale is one where the receiver is an agent 

17 of the court and the properties in the receiver's hands is really under the control and 

18 continuous supervision of the court. Whereas an execution sale is where an office --

19 authority rests on the law and on the writ and it does not emanate from the Court. 

20 Now, in this case, there was a receiver that was appointed. It was not a custodial 

21 receiver, he was designed to be and was-- was a liquidating receiver where the 

22 receiver took the property, hired a broker, broker hired a consulting and marketing 

23 firm, marketing firm marketed for several weeks, bids were solicited and a purchase 

24 and sale agreement was negotiated and approved by the Court. 

25 So in that sense, it's not a private sale, and it's not a, quote, deficiency 
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1 sale, a foreclosure sale. It's some other animal. And the other animal that it is is a 

2 receiver sale. And what we're comfortable in telling the court that since the mind of 

3 man runneth not for the contrary, receivers have always had the power under the 

4 supervision of the Court to liquidate an asset. And I would specifically refer the 

5 Court to 65 Am.Jur. 2d, Section 326. And in terms of the law of the state, it's clear 

6 that a application for a receiver is not an action for purposes of Chapter 40. 

7 Did I respond, Your Honor? 

8 THE COURT: All right. Mr. Larsen, what's your response to all of that? 

9 MR. LARSEN: I would submit that if they want to overcome clear Nevada 

1 0 statutes, a multitude of Nevada Supreme Court cases, they need to come up with 

11 something better than Am.Jur. 

12 MR. FORSTADT: Well, I can, Your Honor. I'm sorry. 

13 MR. LARSEN: Yeah-- excuse me, I'm not finished. 

14 MR. FORSTADT: I apologize. 

15 MR. LARSEN: Chapter 40, N.R.S. 40.430, and I believe it's subsection one, 

16 specifically says that a receiver can be appointed. So-- and N. R.S. 107, which is 

17 the foreclosure statutes, specifically provides for the appointment of a receiver. So, 

18 just because they choose to appoint a receiver doesn't mean that they get the 

19 unilateral right to argue that this case now mysteriously falls outside of Chapter 40. 

20 THE COURT: Well, I guess, their argument would be they didn't choose to 

21 appoint a receiver, the Court appoints the receiver. The Court-- and so their 

22 argument is that it's not just they can --they willy-nilly have multiple options and they 

23 can just arbitrarily choose one, you have to make an application to the court which in 

24 theory could have been denied by the Court. And because there is judicial 

25 supervision, that's why Chapter 40 doesn't apply. You know, I understand that 

6 



001409

001409

001409 00
14

09

1 Chapter 40, parts of it exist to protect the homeowner and his rights. I'm guessing, 

2 or I'm gathering from your argument that your argument is those rights are still 

3 protected to the extent that the receiver is subject to court supervision. 

4 MR. FORSTADT: Yes, Your Honor. 

5 MR. LARSEN: And more than that. But, Your Honor, they filed the motion to 

6 have a receiver appointed. 

7 THE COURT: Right. 

8 MR. LARSEN: The Court didn't just act sua sponte. 

9 THE COURT: Sure. 

10 MR. LARSEN: They filed a motion. All right. Now, then, that was their choice 

11 to do that. The fact that this sale was conducted under court supervision does 

12 nothing more than accomplish a sale of the property. There was no effort by anyone 

13 when the sale was approved by Judge Togliatti, to say that this particular sale is 

14 going to be made in compliance with Chapter 40 or that there were -- nor did they 

15 say that this gets us out of Chapter 40. Chapter 40, insofar as that sale is 

16 concerned, basically says the way they proposed to sell their collateral, the way--

17 they chose to exhaust the collateral through the receiver's sale. Okay. They chose 

18 to do it. In other words, plaintiff filed the motion to confirm the sale. 

19 THE COURT: Right. 

20 MR. LARSEN: They came into court and said here is the offer, here is the 

21 contract we want the judge to confirm. That's all it was. And that's all they get out of 

22 it. To say now that they can come back and tell this Court and tell the defendants 

23 that we don't mean that Chapter 40 should apply, forget that we've acknowledged it 

24 in our own motion for summary judgment, now that they see that they have no way 

25 to escape from Chapter 40 because very clearly, the statute of limitations has run, 
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very clearly they did not conduct a public auction which is one of the requirements of 

Chapter 107, and Chapter 40, when it deals with a foreclosure sale, N.R.S. 40.455 

specifically says foreclosure sale, and the only definition of a foreclosure sale is in 

Chapter 107. 

So 1 07 and 40 work hand in hand. There cannot be any bona fide 

dispute about that. So their having chosen to conduct this non-published auction 

sale, no public advertising, no ability for the other 31 offers that brought prospective 

buyers to know about this sale, then fine, they sold the property. That was their 

intended remedy at the time. 

THE COURT: Right. Well, I think-- I think this is what their response is going 

to be. As a matter of policy, the reason N.R.S. Chapter 40 exists is to ensure that 

the owner of the property has certain protections. He knows when the foreclosure 

sale's going to be, he can raise objections to it. If there's a deficiency, there's a time 

limit so that you can't take my house or my property and then five years from now 

come back after me for a deficiency. And so the purpose of Chapter 40 would be to 

protect the --the owner of the property. 

I'm guessing their response would be, well, all that doesn't matter in a 

receivership sale because you're -- because the property owner is protected 

because he can always come to court and contest anything -- any application they 

make to the judge to-- to sell the property, to, you know, for whatever; in other 

words, there's another avenue there. And so to the extent that there's another 

avenue there, in which the owner can seek protection, doesn't-- as a matter of 

policy, doesn't that take it out of Chapter 40? I'm guessing that's your-- going to be 

your response. 

MR. FORSTADT: Yes we're--
' 
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1 MR. LARSEN: Well, Your Honor, that-- that may be their argument, but that 

2 doesn't-- just because they say it doesn't make it so. 

3 THE COURT: No, I understand, right. 

4 MR. LARSEN: Okay. Rather than look to what they're saying, I'm suggesting 

5 we look to what the Supreme Court in Nevada has said on this subject. And they 

6 have said over and over again, starting with the McMillan case and in the Keever 

7 case that we've cited, that you cannot look to the general assets of the debtor unless 

8 you've complied with all the requirements of Chapter 40. Now, in the Keever case 

9 there was another sale of the property and in -- in that case the debtor actually 

1 0 signed a contract agreeing to this particular sale that did not involve, as the Court 

11 put it, competitive bidding. And competitive bidding is what takes place when they 

12 comply with the statute and have a public auction. And so the Supreme Court said, 

13 no, you can't do that because one of the protections that the debtor is entitled to is to 

14 know that this public sale, a publicly-advertised sale under N.R.S. 107.80 -- 080, 

15 that is held at a public auction which is provided for in either 21. 150, which is the 

16 general execution statute, or 107.085, which is the foreclosure statute. 

17 So, you go to this public auction, and the legislature has determined 

18 and we can't override that, that what the legislature says on this subject is as binding 

19 on the Court as it is on the parties. So, they've said you have to have a public sale 

20 because that will be the best method to ensure that the highest possible price is paid 

21 for the property --

22 THE COURT: Sure. 

23 MR. LARSEN: --and that the creditor gets-- or the debtor gets the benefit of 

24 that. And then as we point out in the case we cited with the Savage case and the 

25 case we cited with Keever, if the creditor doesn't comply with those rules, there's no 
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1 deficiency; it's over. And that's what needs to happen here. This is --they cannot 

2 argue that they're out of Chapter 40 because if they do that, Your Honor has to 

3 conclude that this particular note enforcement is not regulated by statute. And we've 

4 cited cases dealing with the insurance code, the uniform commercial code. It says 

5 there are certain kinds of contracts that are subject to statutory regulations. And 

6 when they deviate from the statute, the statute will control, and the statute dictates 

7 the remedy. And in this case, the statute dictates that the case be dismissed for 

8 three independent reasons, any one of which is grounds, separate grounds to 

9 dismiss this case. 

1 0 The statute of limitations is the easiest, most obvious example to 

11 understand how Chapter 40 applies. But even the failure to conduct the public sale 

12 that involves a little more complications, but once you understand it, it's just as 

13 simple as the statute of limitations argument. And then again, we have the 

14 argument that they started a foreclosure; they were required to give notice to the 

15 guarantor and they didn't. So, I mean, to me, this is an open-and-shut case for 

16 summary judgment. 

17 THE COURT: All right. So on behalf of U.S. Bank, let me flip the question 

18 around that I asked Mr. Larsen a moment ago. The question I asked Mr. Larsen 

19 was, I was presuming your argument is, hey, if there's judicial supervision, why do 

20 you need the protection of Chapter 40; so the inverse of that question is why can't 

21 the two methods be complimentary? Why can't-- why-- why doesn't the receiver 

22 have to comply with both schemes? 

23 MR. FORSTADT: There's nothing that I've seen anywhere that says a 

24 receiver has to comply with the provisions for a deficiency judgment. Indeed, if we 

25 got to 40.430, which is the one-action rule, it specifically provided, and I quote, "As 
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1 used in this section, an 'action'," that's in quotations, "does not include any act or 

2 proceeding to appoint a receiver." A receivership proceeding, as the Court noted, is 

3 under the express supervision of the court. And what happened here is different 

4 than what Mr. Larsen has recited. 

5 THE COURT: Well, let me ask you this, generally the receivership order, I 

6 mean, just because there's a receiver doesn't mean the receiver is-- and just 

7 because the receiver is under Court supervision doesn't mean the receiver is 

8 exempt from every other statute. 

9 MR. FORSTADT: Of course not. 

10 THE COURT: I mean, it's a general clause in the receivership order that you 

11 have to comply with all applicable statutes. 

12 MR. FORSTADT: Correct. 

13 THE COURT: So, I mean, yeah, I understand your argument is Chapter 40 

14 wouldn't have applied at all; and therefore, it doesn't fall within, you know, within the 

15 scope -- it's not something the receiver's going to have to comply with. But I guess 

16 I'm asking a matter of-- to the extent that we have a possible ambiguity here in the 

17 application of the statutes, I'm asking as a matter of policy, why shouldn't the 

18 receiver have to comply with all the same statutes that would have had to been 

19 complied with if this were a foreclosure and a sale through any other means? 

20 MR. FOR STADT: Let me give you a business-like answer to that question if I 

21 can, please? 

22 THE COURT: Okay. 

23 MR. FORSTADT: This was a 157-unit, mixed-unit apartment-condo complex. 

24 It was not suitable for a receiver sale --for a appraisal for a deficiency sale or by 

25 the -- acting under the deficiency statutes. And there's reasons as follows. There 

11 
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1 are some cases where the lender just doesn't' want property. It could be for 

2 environmental reasons; it could be that you don't want to sell 157 times --

3 THE COURT: He doesn't want to run an apartment complex, sure, right. 

4 MR. FOR STADT: You got it, exactly correct. So, in that situation is the 

5 lender relegated to Chapter 40, or is there other remedies which is available to the 

6 lender? Here the lender chose to use the general receivership law, it's buttressed 

7 by 40.430 that the action to obtain a receiver is not an action as that term is used in 

8 Section-- in Chapter 40. Now, there's nothing that says we cannot do it. Now, the 

9 cases cited by counsel are all distinguishable on the facts and on the law. On the 

1 0 law they're distinguishable because they were Chapter 40 cases and this is not a 

11 Chapter 40 case. 

12 On the fact they're distinguishable because, for example, in the Keever 

13 case, there was a clogging up of the equity of redemption; there was an agreement 

14 for a private sale, which carved out the junior lienor. Here there was no such private 

15 sale. Indeed, for a period of in excess of three months, there was solicitations of 

16 offers. To characterize this as a private sale is elite and more athletic than logical. 

17 This was advertised throughout the country. There was --

18 THE COURT: Well, let me ask you-- let me ask you this, as a matter of 

19 procedure then, you guys filed your motion for summary judgment first, and I 

20 understand that you're withdrawing it now. 

21 MR. FOR STADT: Uh-huh, without-- without prejudice, if we could? 

22 THE COURT: It was kind of continued-- right-- and it was continued last 

23 time because there was an issue of, as I recall it, the wrong document had been 

24 included as an exhibit and you guys wanted to -- somebody to change a document, 

25 so I said, all right, instead of ruling on it, let's just, you know, get the correct 
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1 document so I can look at it. But in theory, I could have granted your motion a 

2 month ago. 

3 MR. FORSTADT: Uh-huh. 

4 THE COURT: And we would have had a deficiency judgment hearing, and 

5 now I've already made a finding granting your motion that this is a deficiency 

6 judgment. So, as a matter of procedure, if that's what I could have done, let's 

7 even -- let's say that I did that, how can you sit here today and suddenly say, oh, I 

8 want to take it all back even though we've already had a deficiency judgment 

9 hearing and say N.R.S. Chapter 40 doesn't apply? In other words, it's sort of a 

1 0 judicial estoppel question is what I'm asking. 

11 MR. LYNCH: Well, Your Honor, since that was my mistake let me address 

12 that. We filed our motion, I think it was in April, we came to hearing --

13 THE COURT: Right, April 251
h. 

14 MR. LYNCH: --as it turns out, the assignment from bank one to bank two 

15 contained an incorrect page two. Mr. Larsen pointed that out, Your Honor correctly 

16 wanted to see that-- that corrected, and so that's what we did. But Mr. Larsen at 

17 that hearing, and if you check your minute order you'll see this, Mr. Larsen said you 

18 can't possibly grant summary judgment because I'm going to file a motion next 

19 week. 

20 THE COURT: Right. But the fact that he, you know, I mean, what I was 

21 doing is trying to be considerate and say, all right, I'll look at both motions, but I 

22 could have just granted your motion that day because it's not really a defense to one 

23 motion to say, I'm going to file another motion. But--

24 MR. LYNCH: Sure, but--

25 THE COURT: --to the extent I could have done that, we could have had a 
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1 deficiency judgment hearing already, you know, weeks ago. And then you'd be 

2 coming here and saying, oh, no, no, I want to walk that all back; Chapter 40 doesn't 

3 apply. 

4 MR. LYNCH: Well, to be quite honest with Your Honor, that-- the purpose of 

5 that motion filed in April was to establish liability. The deficiency hearing, what I was 

6 calling a deficiency, and I think it was a fundamental misunderstanding, if-- to the 

7 extent you define a deficiency as that which exists after a foreclosure, we don't have 

8 a deficiency, right, because there's been no foreclosure. 

9 THE COURT: Right. Sure. I understand your argument. Sure. 

10 MR. LYNCH: If the foreclosure-- if the deficiency-- well, I didn't really 

11 understand those two concepts, and I wasn't understanding that Mr. Larsen's 

12 perspective of deficiency means something that exists after a foreclosure, and I 

13 probably just confused the terms, and I think that's what happened. But in essence, 

14 I think it depends, what I was trying to get to there was let's get the liability done and 

15 then if Your Honor wants to consider the fair-market value offset of what is owed 

16 compared to what was realized, I mean, that's kind of the whole point of these 

17 foreclosure statements is to say; listen, it's not fair for a property that's worth 1 0 

18 million, a creditor comes in and credit bids for a million, and then goes after the 

19 debtor for everything else, let's-- let's close this down. Here there was nothing like 

20 that. And the point of that motion was simply to establish liability and a fair market 

21 value offset. 

22 Now, whether I call that a deficiency or whether you call that something 

23 that exists after a receiver sale, I think is kind of splitting hairs at this point. 

24 MR. FOR STADT: I do have a concern for the Court that had the Court 

25 granted the motion for deficiency judgment, the appeal would have been stronger 
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1 than it need be because as logic, as counsel points out, there was not a deficiency 

2 sale. And if there was not a deficiency sale --

3 THE COURT: Well, except the problem is, if I granted the relief that you 

4 specifically requested me to grant, you actually couldn't appeal that because -- you 

5 couldn't have --

6 MR. FORSTADT: No, I'm talking about--

7 THE COURT: --because it would have been invited error. 

8 MR. FOR STADT: -- I'm talking about the appeal by Mr. Larsen at that point. 

9 THE COURT: Oh, right, okay. 

10 MR. FOR STADT: But I want it clear, if I could, to point out that even if this is 

11 a Chapter 40 proceeding, which it is not, we have complied with the thrust of 

12 Chapter 40 in all respects. Counsel says, well, you're out because of the statute of 

13 limitations. And he's referring to the six-month period to bring the deficiency action 

14 after the auction sale. And factually, that's erroneous, so we have a question of fact 

15 to be resolved. 

16 The reason it's erroneous is the deed in this case, the sale of the 

17 property occurred on June 8th_ The civil action seeking the shortfall, as it were, was 

18 filed on November 24th_ So the period between June 8th and November 24th is not 

19 the six-month period and the civil action is commenced by the filing of a complaint 

20 with the court which we did. That's the Valperl case, 85 Nev. 437. So that six-

21 month rule, to the extent it applied was complied with. And I can run down the other 

22 objections if the Court wishes now or later, which Mr. -- which counsel has to the 

23 foreclosure proceedings. I would point out that one of the things we're trying to do 

24 here is to have a clean record and have a logical record. And it's a logical non-

25 sequitor from my standpoint to have a deficiency judgment after a deficiency sale 
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1 when there was never a deficiency sale. There was a public sale, but it did not 

2 come with the baggage of Chapter 40. 

3 THE COURT: All right. Mr. Larsen, anything you want to add? 

4 MR. LARSEN: Yes, this business about the statute of limitations argument he 

5 just made, they didn't mention it in their brief. And we anticipated that they may 

6 make it. But we withheld from our opening brief, the case that we were reserving for 

7 our reply and that-- if they had raised the issue. But there is a Nevada Appellate 

8 Court case that's squarely on point--

9 THE COURT: Is this one that's cited in your brief or one that you're saying 

1 0 you didn't cite. 

11 MR. LARSEN: No, no, we didn't cite it. 

12 THE COURT: Okay. 

13 MR. LARSEN: We didn't cite it in the reply brief because they never raised 

14 the issue. We anticipated that they might. And so we would have been prepared. 

15 But there's a case called Paykar Construction Inc. v. Bedrosian, I don't have the full 

16 cite in a draft what we previously had, but I do have quotes from it with the exact 

17 pages. It's at 71 Cai.App. 41
h, pages 805, 806, and 808. The quotes from that case 

18 are as follows: "We conclude that the three month," and the three-month period in 

19 California is the statute of limitations, at least at the time of that case, it says, "we 

20 conclude that the three-month period begins when the highest bid is made at the 

21 sheriff's auction and affirm the trial court's dismissal of the action. The question is 

22 what does the date of the foreclosure refer to when the sheriff sells the property 

23 referred to by the appellant as the falling of the sheriff's hammer or when the sheriff 

24 certificate of sale is recorded as the appellant urges." The Court goes on to say, 

25 "Appellant argues that to interpret the word sale as an event occurring at the time of 
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1 the auction, would create a forfeiture against him and a windfall for the respondent 

2 and that we should engraft an equitable tolling doctrine in his aid." Then the Court 

3 says, "None of the cases appellant cites involve anti-deficiency statutes. The 

4 legislature has declared its intention to limit strictly the right to recover deficiency 

5 judgments." 

6 Now, I should also add that Chapter 40 specifically refers to the date of 

7 the foreclosure sale as the beginning of the statute, and there is another -- I don't 

8 have the exact citation -- but in Chapter 40, two or three sections after 40.430, there 

9 is a statute that says: "The trustee's deed must be recorded within 30 days of the 

10 sale." So our own statutory scheme contemplates a sale date and a recording date, 

11 but the sale date for purposes of the statute of limitations is the date of the sale itself 

12 and in this case, that was Judge Togliatti's sale confirming it in open court. 

13 The fact that they waited until just before six months after the recording 

14 tells -- I think speaks volumes as to where they knew their problem was, but they 

15 have raised this issue at the very last moment and had they done so, we would have 

16 cited the Paykar v. Bedrosian case, but again it's at 71 Cai.App.41
h at pages 805 

17 through 808. The first page I don't have and that was the first page of the decision. 

18 THE COURT: All right. 

19 MR. FOR STADT: Your Honor--

20 MR. LARSEN: In any case, nothing they have said exempts them from the 

21 requirements of Chapter 40, as Your Honor correctly points out. The receiver could 

22 have still complied with those statutes. If they intended -- I mean -- all their motion 

23 to sell the property asks for was permission to sell the property. If they wanted to 

24 take that sale one step further to ask for a deficiency, all they had to do was comply 

25 with the deficiency statutes. The receiver himself could have advertized at public 
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1 sale. The receiver could have conducted a public auction. They chose not to do 

2 that, so they chose to basically avoid a claim for a deficiency altogether, and by that 

3 choice the statute of limitations has run, and the case must be dismissed. Thank 

4 you,YourHonor. 

5 MR. FOR STADT: If you please, Your Honor? 

6 THE COURT: Sure. 

7 MR. FORSTADT: The lender did not choose the manner in which the 

8 receiver was willing to sell the property. The receiver chose the manner in which the 

9 receiver was going to sell the property after consultation with the broker and the 

1 0 marketing consultant that he had hired. 

11 I wish to digress for a moment. In terms of a windfall, we can't go 

12 windfall here. The note was purchased for approximately nine and a half million 

13 dollars-- I'm sorry-- for approximately 20 -- $20 million and approximately sold for 

14 $9 million. The windfall would be if the receiver-- if the lender doesn't have to step 

15 to the plate. 

16 Now in addition to that, counsel quotes a Cai.App. case, which is all 

17 well and good, but I would support our Supreme Court's case as to when it actually 

18 commences, so we're left with the narrow question then is when is the sale? Well 

19 there's not a foreclosure sale, so I think we can skip the question; but if we want to 

20 drill down on the question, is when the sale was, the sale would be upon the deed. 

21 There was no hammer to come down. There was no procedure other than a deed 

22 to transfer the title. Upon the transfer of title, the clock, if there was one, began to 

23 run, and that clock expired six months thereafter, and well within that six months, we 

24 commenced our action, and the commencement of the action would toll the running 

25 of the clock. 
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1 THE COURT: All right. 

2 MR. LARSEN: Could I respond to that, Your Honor. 

3 THE COURT: Sure. 

4 MR. LARSEN: I want to illustrate the nonsensical approach that they're 

5 suggesting. They're saying the deed was recorded in June of 2010. All right. 

6 Then -- let's take their argument a few steps further. Mr. Lynch even acknowledged 

7 that we would still have to have a fair-market value hearing; and if we're going to 

8 have a fair-market value hearing, why is that? It's only because the statute requires 

9 it. 

10 THE COURT: He's misquoting me. 

11 MR. LARSEN: Well, that's what I heard. In any event, then we say, if we're 

12 going to have a fair-market value hearing, is it going to be on June the-- is the 

13 valuation date going to be on June the 6th, and what occurred on June the 6th to 

14 make this judicial supervision of a sale at that price, because the hearing was back 

15 in March; and if we're talking about evaluation date of June 5th or June 6th, doesn't 

16 that clearly underscore the whole argument that they're making that there has to be 

17 a sale where the hammer falls, and that's the day you determine value, and their 

18 whole approach to this is to basically ask Your Honor: Please, please find us a way 

19 to escape from this trap that they set for themselves, and they have to face their 

20 consequences of their own choices. 

21 This is a clear case for summary judgment as demonstrated by the 

22 numerous Nevada Supreme Court cases that we have cited and they have made no 

23 attempt to distinguish. The Shields case is very clear, yet they make no attempt to 

24 distinguish it, so summary judgment is clearly proper in this case in favor of the 

25 defendants. 
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1 THE COURT: All right. Here's what I'm going to do. Since this obviously is a 

2 potentially dispositive motion, first of all for the record, I'm going to allow the plaintiff 

3 to withdraw their previously-filed motion for partial summary judgment that was filed 

4 on April 251
h, so all that I'm left with is the defendants' motion for summary judgment. 

5 What I'm going to do as I typically do on potentially dispositive motions is I'm going 

6 to take it under advisement, and you guys will get something in writing hopefully in a 

7 week or less. I try to get things out within seven days. If I don't get them out by 

8 then, then they tend to fall through the cracks, so expect something maybe early 

9 next week. Is that-- let me just ask you -- procedurally I know that this isn't set for 

10 trial until February, but where are we in discovery and with the deadlines coming 

11 up? Are you guys --

12 MR. FOR STADT: We're getting ready to have a fight with respect to 

13 discovery, with respect to whether or not they're entitled to certain things. If I could 

14 indulge -- with the indulgence of the Court, I didn't need to point out one thing. 

15 Counsel has said there was no fair-market value determination of this case, and that 

16 is wrong. There was a proceeding before Judge Togliatti. There's a written 

17 pleading in the file, an order in the file, saying that this sale was "within the range of 

18 the fair-market value." Now to say that there's not ever been any fair-market 

19 determination is just flat out wrong. 

20 THE COURT: All right. Well--

21 MR. LARSEN: Your Honor, Mr. Rapaport was not a party to the case at that 

22 time. 

23 THE COURT: No. I got that; right. All right. 

24 MR. FOR STADT: Mr. Rapaport was sitting in court at the time that that 

25 occurred, so--

20 
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1 MR. LARSEN: That's not true. 

2 MR. FOR STADT: -- in terms of notice-- will the order says he was. In terms 

3 of notice, he certainly had notice of what was transpired. 

4 THE COURT: All right. Well, as I said, you guys will get something in a few 

5 days, and that way-- you know, the reason I like to do that is that way you guys 

6 know where I'm going with it, and if-- I guess depending on the resolution of the 

7 motion, if there's an appeal by either side, then there's a record of why I did what I 

8 did for the Supreme Court. All right? So, like I said, maybe a week or so, although 

9 we start a trial on Monday, so it might be a little bit longer than a week, maybe -- but 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

at the very latest, it would be the latter half of next week. I hope it's sooner than 

that. All right? Thanks. 

MR. FORSTADT: Thank you, Judge. 

MR. LARSEN: Thank you, Your Honor. 

PROCEEDING CONCLUDED AT 9:45A.M. 

********** 

21 ATTEST: I do hereby certify that I have truly and correctly transcribed the audio-
22 video recording of this proceeding in the above-entitled case. 

23 

24 

25 

21 

kRr~ 
SARA RICHARDSON 
Court Recorder/Transcriber 
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I 

2 

3 

4 

5 

6 

7 

8 

ORDER 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Electronically Filed 
0811612012 04:04:20 PM 

CLERK OF THE COURT 

9 U.S. BANK NATIONAL 
10 ASSOCIATION AS TRUSTEE, 

I 

12 

13 

14 

Plaintiff, 

V. 

PALMILLA DEVELOPMENT CO., 
INC., et al., 

CASE NO. A595321 
DEPARTMENT NO. XX 

ORDER GRANTING 
DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT 

15 Defendants. 

16 This matter having come before the Court on the 81
h day of August, 2012, Michael 

17 F. Lynch, Esq. and Matthew J. Forstadt, Esq., appearing for and on behalf of the 

18 Plaintiff; Brent A. Larsen, Esq., and Shana S. Gullickson, Esq., appearing for and on 

19 behalfofthe Defendants, and the Court being fully advised in the premises, finds: 

20 (I) This matter comes before the Court on a Motion for Summary Judgment 

21 filed by the Defendants, Palmilla Development Co. (a Nevada corporation) and Hagai 

22 Rapaport (an individual). The Plaintiff, U.S. Bank National Association (as Trustee for 

23 the Registered Holder of certain securities by and through its special servicer) also filed 

24 a Motion for Partial Summary Judgment that was originally calendared for the same 

25 

26 

27 

28 

JEROME TAO 
DISTRICT JUDGE 

DEPARTMENT XX 

hearing date as the Defendants' Motion, but at the August 8 hearing the Plaintiff 

withdrew its Motion. Therefore, only the Defendants' Motion is presently before this 

Court. 0 Voluntary Dis 0 Slip Dis 
0 Involuntary (stat) _Dis 0 Stlp Jdgmt 
0 Jdgml co Alb Award 0 Default Jdipnl 
0 MlnJo Dis (by dell) 0 TIIIISferred 
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1 (2) Briefly, the undisputed facts of this action are as follows. This action 

2 arises from a 2007 Loan in the amount of$20,150,000.00, evidenced by a Note and 

3 Deed of Trust, and secured against certain real property. Defendant Rapaport personally 

4 guaranteed the Loan pursuant to a written Guaranty attached as Exhibit C to the 

5 Plaintiff's "Objection." The original Loan underwent a series of assignments which need 

6 not be described in detail here as the parties agree that the Plaintiff is now currently the 

7 

8 

9 

10 

II 

legal holder of all beneficial interest under the Deed of Trust. On September 3, 2009, 

this Court appointed a Receiver to take possession, custody and control of the real 

property secured by the Deed of Trust. (See, "Order Appointing Receiver," dated May 

19, 20 I 0, attached as Ex. 7 to the Plaintiff's Motion for Partial Summary Judgment, 

withdrawn by oral motion on August 8, 2012). Subsequently, the Receiver filed a 
12 

Motion to approve a sale of the property, which was unopposed and granted by the Court 
13 

14 
on March 26, 2010. (Copy attached as Ex. 8 to the Plaintiff's Motion for Partial 

15 
Summary Judgment). The property was sold for the amount of$9,500,000.00, which the 

16 parties agree is substantially less than the amount of the Loan that remained unpaid as of 

17 the date of the sale. 

18 (3) Initially, the Plaintiff filed a complaint seeking only the appointment of a 

19 Receiver, which was granted by this Court (per Judge Togliatti). Subsequently, the 

20 Plaintiff filed a First and Second Amended Complaint which added causes of action 

21 styled "breach of contract" but which the parties agree seek damages arising from the 

22 deficiency between the remaining balance of the Loan owed as of the date of the sale by 

23 the Receiver, and the proceeds actually obtained from the sale. On April 25, 2012, the 

24 Plaintiff filed a "Motion for Partial Summary Judgment and Request for Deficiency 

25 Hearing Pursuant to NRS 40.457." The Motion originally came before this Court for a 

26 
hearing on May 30, 2012, but argument was continued because the parties indicated that 

27 

28 

JERO:\-fE TAO 
DISTRICT JUDGE 
DEPARTMENT XX 

certain exhibits had been incorrectly attached to that Motion and the Plaintiff wished to 

2 
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file a corrected copy of the exhibits for the Court's review. In tht: intt:rim, tht: 

2 Defendants filed their Motion for Summary Judgment on July 5, 2012. 

3 (4) By its Motion, the Defendants assert that they are entitled to judgment as a 

4 matter of law on "all issues of liability in this case" because the Plaintiff is not entitled to 

5 the relief that it seeks, namely, the recovery of the deficiency between the amount of the 

6 Loan remaining unpaid and the amount received from the sale of the property. The 

7 

8 

9 

10 

11 

Defendants contend that the relief sought by the Plaintiff is barred for three separate and 

independent reasons under the so-called Anti-Deficiency statutes, NRS 40.451 et seq. 

First, the Defendants aver that because the property was sold through a private sale 

rather than a public auction to the highest bidder, the Plaintiffs are statutorily precluded 

from seeking a deficiency. Second, the Defendants assert that the claims asserted 
12 

against Defendant Rapaport as guarantor of the Loan are barred by NRS 107.095 
13 

14 
because the Plaintiff failed to comply with statutorily required notice requirements prior 

15 
to the sale of the property. Third, the Defendants contend that any action seeking 

16 recovery of a deficiency is time-barred by NRS 40.455 because the Plaintiff failed to file 

17 its deficiency action within six months following the date of the sale. 

18 (5) In response to the Defendants' Motion, the Plaintiff filed an "Objection" to 

19 the Motion which essentially asserts that because the property was privately sold by the 

20 Receiver and not through a "foreclosure," none of the statutes cited by the Defendants 

21 apply. (See Plaintiffs Objection, page 2, lines 6-7: "This case can not be adjudicated as 

22 a 'garden variety' deficiency case since there never was a foreclosure"; page 3, lines 5-6: 

23 "Not being a foreclosure sale, there was no [deadline under NRS 40.455] for a 

24 deficiency judgment"; lines 24-25: "there was never any foreclosure and thus there is no 

25 foreclosure date"). The Plaintiff also suggests that the Motion is premature and should 

26 be "taken off calendar" until further discovery has been conducted. 
27 

28 

.JEROME TAO 
DISTRICT JUDGE 
DEPARTMEl\'T XX 

(6) A party seeking summary judgment under Rule 56 of the Nevada Rules of 

3 
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Civil Procedure bears the burden of demonstrating that there are no genuine issues of 

2 material fact and that it is entitled to judgment as a matter of law. In considering such a 

3 motion, the Court must view all of the evidence in the light most favorable to the non-

4 moving party unless it is clear that there are no genuine issues of fact. 

5 (7) Once the moving party demonstrates the absence of a genuine issue of fact, 

6 the burden shifts to the non-moving party to show the existence of such genuine issues 

7 
of material fact through admissible evidence. To defeat summary judgment, the non-

S 

9 

10 

II 

moving party cannot rely upon speculation, conjecture, or upon the unsupported 

arguments of counsel. 

(8) A dispute of fact is "genuine" if a jury could return a verdict for the non-

moving party on that issue. Whether a fact is "material" is determined by the governing 
12 

substantive law applicable to the underlying cause of action. 
13 

14 
(9) In both supporting and opposing summary judgment, the parties must rely 

15 
upon evidence that would be admissible at trial under the applicable Nevada rules of 

16 evidence. A party cannot rely upon inadmissible evidence to either justify or defeat 

17 summary judgment. See NRCP 56( e) (affidavits in support of or in opposition to 

18 summary judgment "shall set forth such facts as would be admissible in evidence"). See 

19 also, Collins v. Union Federal Savings & Loan Ass'n, 99 Nev. 284, 30 I ( 1983) (evidence 

20 in support of or in opposition to summary judgment must be evidence that would be 

21 admissible at trial). 

22 (I 0) As an initial observation, while the Plaintiff suggests that the Motion is 

23 premature and should be "taken off calendar" until further discovery has been completed, 

24 the Plaintiff has not actually satisfied the requirements for seeking a continuance under 

25 NRCP 56( f). The Plaintiff fails to supply an affidavit in support of its assertions which 

26 demonstrates "how further discovery will lead to-the creation of a genuine issue of 
27 

28 

JER0.\1[ TAO 
DISTRICT JUDGE 
DEPARTMENT XX 

material fact." Aviation Ventures v. Joan Morris, Inc., 121 Nev. 113, 118 (2005). The 

4 
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Court could deny relief for this omission alone. Choy v. Ameristar Casinos, 127 Nev. 

2 Adv. Op. 78 (November 23, 2011) (failure to include affidavit is not "substantial 

3 compliance" with an express requirement of 56(t) and therefore additional discovery not 

4 warranted). In any event, affidavit aside, the Plaintiff has failed to identify any genuine 

5 issues of fact that it cannot now discover that might be uncovered through additional 

6 

7 

8 

9 

10 

II 

discovery as required for a continuance under NRCP 56( f). 

(II) The Court also notes that, while the Plaintiff opposes the instant Motion, it 

does not identify any triable issue of material fact that would preclude the granting of the 

Motion. Rather, the Plaintiffs Objection disputes only the legal consequences of the 

undisputed facts, namely, whether, as a matter of law, the provisions of NRS 40.451 et 

seq. bar this action. However, issues of law are for the Court, not a jury, to resolve, and 
12 

therefore the existence of a disputed question of law is insufficient to preclude summary 
13 

14 
judgment when the moving party has otherwise met its burden under NRCP 56. 

15 
(12) Broadly, the fundamental question before the Court is whether the sale of 

16 the property in this case was of such a nature that the requirements ofNRS Chapter 40 

17 (and some ofthe provisions ofNRS Chapter 107) apply to it, including provisions 

18 limiting the right to pursue a deficiency against the debtor, the procedures for seeking 

19 recovery of such a deficiency, and any notice and timeliness requirements governing 

20 actions seeking such a deficiency. The Defendants assert that the provisions of NRS 

21 Chapter 40 (and 107) apply to the sale of any property that constituted security for a 

22 Loan whether the sale was conducted by a trustee or by the Receiver in this case, and 

23 because those provisions have not been complied with, the Plaintiff cannot seek recovery 

24 of any deficiency in this case. In contrast, the Plaintiff asserts that because the sale of 

25 

26 

27 

28 

Ji':ROME TAO 
DISTRICT JUDGE 
UEI'ARTMENT XX 

the property in this case was accomplished through a private sale by the Receiver acting 

under the Court's supervision and authority, this action is not fundamentally an action 

seeking a "deficiency" under NRS Chapter 40, but rather "a simple case for damages" 

5 
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I arising from the breach of a contract. (Plaintiff's Objection, page 3, lines 13-14). 

2 ( 13) At various times in this litigation, the Plaintiff appears to have admitted 

3 that NRS Chapter 40 applies to its causes of action. As noted, the Plaintiff filed its 

4 Motion for Partial Summary Judgment on April25, 2012, specifically requesting this 

5 Court to conduct a deficiency hearing pursuant to NRS 40.457. Throughout the 

6 Defendants' Motion, the Plaintiff repeatedly referred to its own claims as seeking a 

7 
deficiency judgment under NRS Chapter 40, even including an entire section titled 

8 

9 

10 

11 

12 

13 

14 

"Deficiency Judgments." (Plaintiffs' Motion for Partial Summary Judgment, page 6). 

The opening sentence of that section reads: 

"The law applicable to this dispute, which is the law prior to the enactment 
of AB 273, provides that a deficiency award for this loan secured by real 
property under NRS 40.459 is determined as follows .... " (Plaintiffs 
Motion for Summary Judgment, page 6, lines 14-16). 

(14) The same Motion contains a separate section titled "Under Chapter 40, 

Plaintiff is Entitled to Summary Judgment on Liability for the Deficiency Against 
15 

Borrower and Guarantor." (Plaintiff's Motion, page 12). The opening sentences of that 
16 

17 section read: 

18 

19 

20 

21 

22 

23 

24 

"NRS 40.455 provides that the court, after hearing, 'shall award a 
deficiency judgment' ... The hearing is governed by NRS 40.457 ... " 
(Plaintiff's Motion, page 12, lines 23-26). 

( 15) Citing to these arguments, the Defendants' Motion avers that the Plaintiff 

should now be bound to the judicial admissions that it expressly made to the Court that 

NRS Chapter 40 provides the Jaw governing its causes of action. However, in response 

to the Defendants' Motion, the Plaintiff now avers that it was mistaken in relying upon 

any provision ofNRS Chapter 40. Therefore, at the August 8 hearing, the Plaintiff 
25 

withdrew its Motion. Furthermore, in its Objection to the Defendants' Motion, the 
26 

Plaintiff writes: 
27 

28 

Jt:R0:\1E TAO 
DISTRICT JUDGE 

DEPARTMENT XX 

6 
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I 

2 

3 

4 

5 

6 

7 

8 

"The Plaintiff is not without fault in this confusion. Unfortunately, it 
incorrectly captioned the pending motion as one for deficiency judgment as 
opposed to a Motion for Contract Damages. This is not a deficiency 
proceeding, it is a prove up of damages having nothing to do with a 
foreclosure." (Objection, page 2, footnote 3). 

" ... the Plaintiff, without conceding the efficacy of the reason given, would 
be willing to have its Motion for Summary Judgment 'marked off in order 
that outstanding discovery can be completed. In terms of delay and in 
order not to be thought to be 'sandbagging' the Court, it is the intention of 
the Plaintiff to amend the present Motion for Summary Judgment to 
eliminate the Deficiency references and make it a 'straight' case of contract 
damages .... " (Objection, page 4, lines 12-17). 

9 ( 16) However, while the Plaintiffs position might otherwise appear reasonable 

10 and its Motion for Summary Judgment might otherwise perhaps be considered to have 

11 been a mistake that was subsequently rectified by its withdrawal of its Motion, the Court 

l2 notes that the Motion for Summary Judgment is not the only pleading filed in this case in 

13 which the Plaintiff referred to its own causes of action as seeking a "deficiency 

14 

15 

16 

17 

18 

19 

20 

21 

22 

judgment." For example, on June 30, 2011, the Plaintiff filed an "Opposition to 

Defendants' Motion to Dismiss, or in the Alternative, Motion to Require a Substantial 

Bond." In it, the Plaintiff sought to differentiate the Second Amended Complaint from 

two previously tiled Complaints by asserting as follows: 

" ... the Complaint was amended to add the deficiency causes of action subsequent 
to the sale of the Property that established the amount of the deficiency. 
Therefore, Defendants' request for an additional bond ... should be denied." 
(Plaintiffs Opposition, page 8, lines 7 -I 0). 

(17) Similarly, in the Joint Case Conference Report filed by the parties on 

23 
November 9, 2011, the Plaintiff asserted as follows: 

24 

25 

26 

27 

28 

Jt:R0.'\1ETAO 
DISTRICT JUDGE 
DEPARTMENT XX 

"Plaintiff is suing the Defendants to recover a deficiency judgment on a 
real estate loan that was made to Palmilla Development as the borrower 
and which was personally guaranteed by Hagai Rapaport ... The property 
was later sold by the receiver on March 18, 201 O ... which Plaintiff claims 
results in a deficiency against the Defendants, jointly and severally .... " 
(Joint Case Conference Report, page 2, lines 5-11 ). 

7 
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1 ( 18) Thus, a strong argument can be made that the Plaintiff, having expressly 

2 characterized its own position in multiple motions filed throughout the litigation as an 

3 action seeking a deficiency judgment under NRS Chapter 40, should be estopped from 

4 now asserting the exact opposite in order to defeat a pending Motion for Summary 

5 Judgment filed by the opposing party. The Court could simply grant the Defendant's 

6 Motion by applying the doctrines of "judicial estoppel" or "judicial admission" without 

7 
even considering the underlying arguments asserted by the parties. However, while 

8 

9 

10 

11 

12 

noting the existence of this possible resolution, in the interests of justice and fairness the 

Court will consider the merits of the arguments presented in the Defendants' Motion and 

the Plaintiffs "Objection." 

(19) Notwithstanding the arguments that it made previously in this case, the 

Plaintiff now maintains that this action constitutes a "simple breach of contract" case. 
13 

Fundamentally, the Plaintiff avers that the various provisions ofNRS Chapter 40 cited 
14 

15 
by the Defendants do not govern this action because a sale of the property by the 

16 receiver necessarily does not constitute a "foreclosure sale" or "trustee's sale." (See 

17 Plaintiffs Objection, page 2, lines 6-7: "This case can not be adjudicated as a 'garden 

18 variety' deficiency case since there never was a foreclosure"; page 3, lines 5-6: "Not 

19 being a foreclosure sale, there was no [deadline under NRS 40.455] for a deficiency 

20 judgment"; lines 24-25: "there was never any foreclosure and thus there is no foreclosure 

21 date"). 

22 (20) Essentially, the Plaintiff suggests that a sale by a Receiver is, ipso facto, 

23 not a foreclosure sale and therefore by definition NRS Chapter 40 does not apply to any 

24 sale of property by a Receiver. However, the Plaintiff is incorrect in at least the broadest 

25 sense. In certain circumstances, a sale of property by a receiver can theoretically 

26 

27 

28 

JEROME TAO 
DISTRICT JUDGE 
DEPARTMENT XX 

constitute a "foreclosure." NRS 32.01 0(2) expressly permits the appointment of a 

receiver in an action by a mortgagee "for the foreclosure of the mortgage and sale of the 

8 
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mortgaged property." See generally, Fletcher Cyclopedia of the Law of Corporations, 

2 Chapter 64, section 7667 ("The appointment of a receiver in an action to foreclose a 

3 mortgage executed by a corporation is not an unusual procedure"). Thus, it does not 

4 follow that the mere fact that the property in this case was sold by the Receiver, by itself, 

5 necessarily means as a matter of law that there could have been no foreclosure within the 

6 meaning ofNRS Chapter 40. 

7 
(21) Interestingly, NRS 32.0 I 0 requires that, when a receiver is appointed in 

8 
connection with a foreclosure and sale of a property, it must appear that "the property is 

9 

10 
probably insufficient to discharge the mortgage debt." NRS 32.010(2). Thus, NRS 

32.0 I 0(2) actually requires that a deficiency "probably" exist before a receiver can even 
II 

be appointed, thus suggesting that the Legislature expressly contemplated that a 
12 

mortgagee could still seek a deficiency judgment following a sale of the secured 
13 

14 
property by a receiver. The question before the Court is whether NRS Chapter 40 would 

15 
apply to any subsequent action to recover such a deficiency. 

16 
(22) In determining whether the provisions ofNRS Chapter 40 apply to the sale 

17 of the property by the Receiver in this case, the Court starts with the plain language of 

18 the relevant statutes. The words of a statute are assigned their ordinary meaning unless it 

19 is clear from the face of the statute that the Legislature intended otherwise. When "the 

20 language of a statute is plain and unmistakable, there is no room for construction, and 

21 the courts are not permitted to search for its meaning beyond the statute itself." Estate of 

22 Smith v. Mahoney's Silver Nugget, 127 Nev. Adv. Op. 76 (November 23, 2011). Thus, if 

23 the Legislature has independently defined any word or phrase contained within a statute, 

24 the Court must apply the definition created by the Legislature. If, and only if, the Court 

25 determines that the words of the statute are ambiguous when given their ordinary and 

26 

27 

28 

JERO~IE TAO 
DISTRICT JUDGE 

DEPARTMENT XX 

plain meaning, then reference may be made to other sources such as the legislative 

history of the statute in order to clarify the ambiguity. 

9 
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(23) The Anti-Deficiency provisions ofNRS Chapter 40 apply to 

2 "indebtedness" arising in connection with a "foreclosure sale." NRS 40.451. The term 

3 "indebtedness" is defined as "the principal balance of the obligation secured by a 

4 mortgage or other lien on real property, together with all interest accrued and unpaid 

5 prior to the time of the foreclosure sale ... " 

6 

7 

8 

9 

10 

II 

(24) The phrase "foreclosure sale" is used frequently throughout the NRS. See, 

e.g., NRS 14.0 I 0 (requiring the filing of lis pendens "in an action for the foreclosure of a 

mortgage upon real property"); NRS 113.135 (certain notices required when property is 

sold do not apply to a sale "by foreclosure pursuant to chapter 107 ofNRS"); NRS 

I 07 .080(3)(b) (describing trustee's power of sale "if the property is a residential 

foreclosure"); NRS 107.087 (notice requirements for residential foreclosure); NRS 
12 

I 07 A.260 (permitting appointment of receiver "to foreclose the security instrument"); 
13 

14 
NRS 645F.390 (licensing of "foreclosure consultants"). 

15 
(25) The phrase "foreclosure sale" is defined in two places within the NRS. 

16 NRS 40.462(4) states as follows: 

17 

18 

19 

As used in this section, "foreclosure sale" means the sale of real property 
to enforce an obligation secured by a mortgage or lien on the property, 
including the exercise of a trustee's power of sale pursuant to NRS 
107.080. 

20 (26) NRS 107.025 provides as follows: 

21 

22 

23 

24 

25 

26 

27 

28 

JERO:\IE TAO 
DISTRICT JUDGE 
llf:PARTME:'\'T XX 

NRS 107.025 Estate for years: Encumbrance by deed of trust; 
foreclosure by exercise of power of sale. A deed of trust may encumber 
an estate for years however created, including a lease of a dwelling unit of 
a cooperative housing corporation, unless prohibited by the instrument 
creating the estate, and foreclosure may be had by the exercise of a power 
of sale in accordance with the provisions of this chapter. 

(27) The Court also notes that Black's Law Dictionary (2006) defines 

"foreclosure" as follows: 

10 
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"A legal proceeding to terminate a mortgagor's interest in property, 
instituted by the lender (the mortgagee) either to gain title or to force a sale 

2 in order to satisfY the unpaid debt secured by the property." 

3 (28) Thus, a "foreclosure" is defined within the NRS as either the sale of real 

4 property to enforce an obligation secured by a mortgage including (but not limited to) a 

5 trustee's sale (NRS 40.462), or alternatively, "the exercise of a power of sale" of property 

6 encumbered by a deed of trust in accordance with the provisions ofNRS Chapter 107 

7 (NRS I 07 .025). NRS Chapter I 07 generally relates to the sale of encumbered properties 

8 via a trustee's sale, and the parties do not dispute that the sale in this case was not a 

9 trustee's sale. However, the Court also notes that NRS I 07 .I 00 also permits the 

10 appointment of a receiver after a debtor has defaulted on the indebtedness; indeed, the 

II Plaintiff cited this provision as the legal basis for its second cause of action. (See, 

12 

13 

14 

15 

Complaint filed July 16, 2009, page 10, "Second Cause of Action-- Appointment of 

Receiver NRS I 07 .I 00 or NRS 32.0 I 0"). Therefore, it appears to the Court that, under 

NRS 107.025, as a matter of law, if a receiver appointed pursuant to NRS 107.100 

exercises the power to sell real property encumbered by a deed of trust in order to satisfY 
16 

the indebtedness, such a sale expressly constitutes a "foreclosure sale." 
17 

18 
(29) Thus, all three of these definitions (NRS 40.462, NRS 107.025, and the 

19 
dictionary definition), when interpreted literally and in accordance with their commonly 

20 
accepted and plain meaning, would encompass the sale of a property by a receiver in 

21 order to satisfY an outstanding mortgage. Notably, none of the three definitions contain 

22 any restriction relating to whether the sale was "private" or "public," or whether the sale 

23 was conducted at the request of, or by, a court-appointed receiver or any other party. All 

24 that is required is that the sale was initiated by someone other than the borrower and that 

25 it was conducted for the purpose of enforcing or satisfying an obligation secured by a 

26 mortgage. The parties do not dispute that this was the purpose of the Receiver sale in 

27 this case; indeed, the Plaintiffs "Motion To Approve Sale of Receivership Property" 

28 

Jt:R0.'\1£ TAO 
()[STRICT JUDGE 

DEPART:\-IEJ\1 XX 

II 



001436

001436

001436 00
14

36

I filed on February 11, 2010, makes clear that the purpose of the sale was to satisfy the 

2 indebtedness and not, for example, another business purpose unrelated to the mortgage. 

3 Therefore, the sale by the Receiver in this case falls within the statutory definition of a 

4 "foreclosure sale." Consequently the Court concludes, as a matter oflaw, that the sale of 

5 the property in this case by the Receiver constituted a "foreclosure sale," and that the 

6 provisions and protections of NRS Chapter 40 apply to any action seeking a deficiency 

7 
judgment after the sale. 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

JEROME Tt\0 
DISTRICT JUDGE 

DEPARTMENT XX 

(30) NRS 107.095 states as follows: 

NRS 107.095 Notice of default: Mailing to guarantor or surety of 
debt; effect of failure to give. 

I. The notice of default required by NRS I 07.080 must also be sent by 
registered or certified mail, return receipt requested and with postage 
prepaid, to each guarantor or surety of the debt. If the address of the 
guarantor or surety is unknown, the notice must be sent to the address of 
the trust property. Failure to give the notice, except as otherwise provided 
in subsection 3, releases the guarantor or surety from his or her obligation 
to the beneficiary, but does not affect the validity of a sale conducted 
pursuant to NRS I 07.080 or the obligation of any guarantor or surety to 
whom the notice was properly given. 

2. Failure to give the notice of default required by NRS 107.090, 
except as otherwise provided in subsection 3, releases the obligation to the 
beneficiary of any person who has complied with NRS 107.090 and who is 
or may otherwise be held liable for the debt or other obligation secured by 
the deed of trust, but such a failure does not affect the validity of a sale 
conducted pursuant to NRS 107.080 or the obligation of any person to 
whom the notice was properly given pursuant to this section or to NRS 
l 07.080 or I 07.090. 

3. A guarantor, surety or other obligor is not released pursuant to this 
section if: 

(a) The required notice is given at least 15 days before the later of: 
(I) The expiration of the 15- or 35-day period described m 

paragraph (a) of subsection 2 ofNRS 107.080; 
(2) In the case of any trust agreement which concerns owner­

occupied housing as defined in NRS 107.086, the expiration of the period 
described in paragraph (b) of subsection 2 ofNRS 107.080; or 

(3) Any extension of the applicable period by the beneficiary; or 
(b) The notice is rescinded before the sale is advertised. 

12 
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(31) By way of brief summary, NRS 107.095 requires that in connection with 

2 any foreclosure sale when the indebtedness has been guaranteed by a third party, certain 

3 notices "must" be sent to the guarantor, and if those notices are not sent, the guarantor is 

4 released from its obligations to the creditor. Defendant Rapaport asserts that those 

5 notices were not sent to him as expressly required. In response, the Plaintiff does not 

6 even assert that it complied with NRS 107.095; instead, it first argues that NRS 107.095 

7 
does not apply because there was no "foreclosure," and, second, avers that despite any 

8 

9 

10 

II 

12 

noncompliance with NRS 107.095, Rapaport had "actual notice" of the proceedings 

involving the action seeking the appointment of a receiver. However, neither assertion 

excuses the failure to comply with the express requirements ofNRS 107.095. As noted 

above, the Court finds as a matter of law that the sale in this case was a "foreclosure 

sale" within the meaning of the NRS, and thus that NRS 107.095 applies to this action. 
13 

The Court also notes that NRS I 07.095 is a mandatory statute which expressly states in 
14 

15 
unconditional terms that the notices "must" be sent to the guarantor. In other words, the 

16 requirements ofNRS 107.095 "must" be complied with even where the guarantor might 

1 7 otherwise have acquired actual notice of the pendency of the action through other 

18 avenues outside ofthe NRS. The Plaintiffhas failed to identify any genuine issue of fact 

19 which would preclude summary judgment, but rather only offers disputed interpretations 

20 of law. When the material facts are undisputed, summary judgment is appropriate when 

21 the law favors the moving party because questions of law are for the Court, not a jury, to 

22 resolve. 

23 (32) NRS 40.455 requires that any action seeking a deficiency judgment must 

24 be brought within six months of the foreclosure sale. Here, the Plaintiff does not dispute 

25 that it failed to assert the deficiency for more than six months following the Receiver 

26 

27 

28 

JEROI\fE TAO 
DISTRICT JUDGE 

DEPARTME:-.'T XX 

sale. Instead, it offers two legal arguments excusing the delay. First, it contends that 

NRS 40.455 does not apply to its action for breach of contract as a matter of law, an 

13 
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assertion that is rendered moot by the conclusions contained hereinabo~e. Second, the 

2 Plaintiff contends that the six-month deadline was waived by the Defendants "to the 

3 extent provided by law." (Plaintiff's Objection, page 3, lines 7-12, citing Paragraph 7 of 

4 the Guaranty signed by Defendant Rapaport, attached as Exhibit C to the Objection). 

5 Paragraph 7 states as follows: 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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7. Waivers. 
(a) Guarantor hereby waives, to the extent permitted by law ... (iii) any 
statute of limitations affecting Guarantor's liability hereunder or the 
enforcement thereof .... 

(33) However, NRS 40.453 states as follows: 

NRS 40.453 Waiver of rights in documents relating to sale of real 
property against public policy and unenforceable; exception. Except 
as otherwise provided in NRS 40.495: 

I. It is hereby declared by the Legislature to be against public policy 
for any document relating to the sale of real property to contain any 
provision whereby a mortgagor or the grantor of a deed of trust or a 
guarantor or surety of the indebtedness secured thereby, waives any right 
secured to the person by the laws of this state. 

2. A court shall not enforce any such provision. 

(34) NRS 40.495 provides as follows: 

NRS 40.495 Waiver of rights; separate action to enforce obligation; 
limitation on amount of judgment; available defenses. 

I. The provisions of NRS 40.475 and 40.485 may be waived by the 
guarantor, surety or other obligor only after default. 

2. Except as otherwise provided in subsection 5, a guarantor, surety or 
other obligor, other than the mortgagor or grantor of a deed of trust, may 
waive the provisions ofNRS 40.430. If a guarantor, surety or other obligor 
waives the provisions ofNRS 40.430, an action for the enforcement of that 
person's obligation to pay, satisfy or purchase all or part of an 
indebtedness or obligation secured by a mortgage or lien upon real 
property may be maintained separately and independently from: 

(a) An action on the debt; 
(b) The exercise of any power of sale; 
(c) Any action to foreclose or otherwise enforce a mortgage or lien and 

the indebtedness or obligations secured thereby; and 
(d) Any other proceeding against a mortgagor or grantor of a deed of 

14 
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trust. 
3. If the obligee maintains an action to foreclose or otherwise enforce a 

mortgage or lien and the indebtedness or obligations secured thereby, the 
guarantor, surety or other obligor may assert any legal or equitable 
defenses provided pursuant to the provisions of NRS 40.4Sl to 40.4639, 
inclusive. 

4. If, before a foreclosure sale of real property, the obligee commences 
an action against a guarantor, surety or other obligor, other than the 
mortgagor or grantor of a deed of trust, to enforce an obligation to pay, 
satisfy or purchase all or part of an indebtedness or obligation secured by a 
mortgage or lien upon the real property: 

(a) The court must hold a hearing and take evidence presented by either 
party concerning the fair market value of the property as of the date of the 
commencement of the action. Notice of such hearing must be served upon 
all defendants who have appeared in the action and against whom a 
judgment is sought, or upon their attorneys of record, at least IS days 
before the date set for the hearing. 

(b) After the hearing, if the court awards a money judgment against the 
guarantor, surety or other obligor who is personally liable for the debt, the 
court must not render judgment for more than: 

(I) The amount by which the amount of the indebtedness exceeds 
the fair market value of the property as of the date of the commencement 
of the action; or 

(2) If a foreclosure sale is concluded before a judgment is entered, 
the amount that is the difference between the amount for which the 
property was actually sold and the amount of the indebtedness which was 
secured, whichever is the lesser amount. 

S. The provisions of NRS 40.430 may not be waived by a guarantor, 
surety or other obligor if the mortgage or lien: 

(a) Secures an indebtedness for which the principal balance of the 
obligation was never greater than $SOO,OOO; 

(b) Secures an indebtedness to a seller of real property for which the 
obligation was originally extended to the seller for any portion of the 
purchase price; 

(c) Is secured by real property which is used primarily for the 
production of farm products as of the date the mortgage or lien upon the 
real property is created; or 

(d) Is secured by real property upon which: 
(I) The owner maintains the owner's principal residence; 
(2) There is not more than one residential structure; and 
(3) Not more than four families reside. 

6. As used in this section, "foreclosure sale" has the meaning ascribed 
to it in NRS 40.462. 

15 
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I (35) Thus, as a matter of law, the statute oflimitations period set forth in NRS 

2 40.455 cannot be waived. Therefore, the Plaintiffs causes of action are time-barred 

3 under NRS 40.455. 

4 

5 

6 

7 

8 

9 

10 

(36) NRS 40.430 --the so-called "one action rule" --provides that: 

"[T]here may be but one action for the recovery of any debt, or for the 
enforcement of any right secured by a mortgage or other lien upon real estate. 
That action must be in accordance with the provisions ofNRS 40.430 to 40.459, 
inclusive. In that action, the judgment must be rendered for the amount found dut: 
the plaintiff, and the court, by its decree or judgment, may direct a sale of the 
encumbered property, or such part thereof as is necessary, and apply the proceeds 
of the sale as provided in NRS 40.462." 

(3 7) The "one action rule" prevents a creditor from seeking to recover a 

II deficiency judgment when "the loss of the security for the obligation was due to its own 

12 action." Keever v. Nicholas Beers Co., 96 Nev. 509, 513 (1980). The Nevada Supreme 

13 
Court has expressly held that the "one action" rule may, under certain circumstances, 

14 

15 

16 

apply to private sales as well as trustee's sales. The Defendants aver that the rule of 

Keever should be extended to apply to the sale by the Receiver in this case, thus barring 

the Plaintiff from seeking a deficiency judgment when the existence of the deficiency 
17 

was its own fault. After Keever was decided, the Legislature amended the "one action 
18 

rule" through AB573, and a question exists whether that statute should be retroactively 
19 

20 
applied to the mortgage in this case. However, the Court need not engage in that 

21 
analysis because, as noted above, the sale by the Receiver in this case was a "foreclosure 

22 sale" which failed to comply with other provisions ofNRS Chapter 40. 

23 (38) When the language of a statute is clear, the Court need not engage in an 

24 analysis of the public policy behind the statute. However, the Court notes that the result 

25 reached in this case appears fully consistent with the intention of the Legislature. 

26 Fundamentally, the so-called Anti-Deficiency provisions ofNRS Chapter 40 (as well as 

27 NRS 107.095) were enacted in order to protect borrowers (and guarantors) whose 

28 

JEROME TAO 
DISTRICT JUDGE 
DEPARTMENT XX 
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I property has already been taken and forcibly sold from also being subjected to 

2 subsequent lawsuits seeking deficiency judgments that may be repetitive, untimely, and 

3 premised upon a waiver of rights that cannot be waived under Nevada law. In order to 

4 accomplish this objective, the Legislature expressly required that actions seeking such 

5 deficiency judgments must comply with certain specific requirements relating to such 

6 things as repetition (the "one action rule"), notice, timeliness, waiver, and the like. 

7 

8 

9 

10 

11 

However, the Plaintiffs position, if adopted, would enable mortgagees to easily (and 

unilaterally) circumvent these protections by simply choosing to seek the appointment of 

a receiver in every case of default rather than attempting to foreclose by way of trustee's 

sale or sheriffs sale. (The Court notes that the receivership statutes (NRS 32.0 I 0 and 

I 07.1 00) are broadly drafted and could theoretically be construed to permit a receiver to 
12 

be appointed in virtually every case in which a borrower is in default). Under the 
13 

Plaintiffs theory, after the receiver is appointed and sells the property, the mortgagee 
14 

15 
could then pursue deficiency actions wholly outside of the protections ofNRS Chapter 

16 40, including suits that otherwise would be deemed untimely, harassing, repetitive, or 

17 illegal. Such a result would be absurd on multiple levels, including that it would 

18 substantially increase the caseload of the Court by encouraging judicial intervention and 

19 supervision in every case of default. Judicial burden aside, the Court tinds it unlikely 

20 that the Legislature would have created a statutory scheme that could be so easily 

21 undermined at the will of the mortgagee. Furthermore, in principle, the appointment of a 

22 receiver, while necessary in many cases to protect the property, ought to be in the 

23 majority of cases the least desirable and least necessary method for recouping an unpaid 

24 mortgage when compared to a trustee's sale or another non-judicial foreclosure 

25 mechanism. But if the Plaintiffs argument were accepted, receivership would actually 

26 
become the most rewarding and most profitable avenue for the mortgagee since it would 

27 

28 

JE:RO.\IE TAO 
DISTRICT JUDGE 
DEPARTMENT XX 

provide the sole method of seeking a deficiency outside of the protections of NRS 

17 
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I Chapter 40. That could not have been what the Legislature intended. 

2 (39) For the reasons set forth above, the Court finds that no genuine issues of 

3 material fact exist and the Defendants are entitled to judgment as a matter of law that the 

4 Plaintiff cannot maintain this action seeking a deficiency judgment against the 

5 Defendants. Accordingly, the Defendants' Motion for Summary Judgment is 

6 GRANTED and judgment is hereby entered for the Defendants on the causes of action 

7 asserting breach of contract contained in the Plaintiffs Second Amended Complaint. All 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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DEPART:\.tENT XX 

future hearing dates in this matter are hereby vacated. 

DATED: August 16,2012 

E T. TAO 
CT COURT JUDGE 

IS 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that I served a copy of the foregoing, by mailing, by placing 

3 copies in the attorney folder's in the Clerk's Office or faxing as follows: 

4 Matthew J. Forstadt, Esq.- Michael F. Lynch, Esq.- Via Facsimile: 362-9472 
5 Brent A. Larsen, Esq. - Shana S. Gullickson, Esq. - Via Facsimile: 366-0854 
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10 

11 

12 

13 
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16 

17 

18 

19 

20 

21 

22 

23 

24 
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28 

JEROME TAO 
DISTRICT JUDGE 

Dl3l'ARTI\.1ENT XX 

Paula Walsh, Executive Assistant 
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1 MAMJ 
Michael F. Lynch 

2 Nevada Bar No. 8555 
Howard Kim & Associates 

3 400 N. Stephanie Street, Suite 160 
Henderson, NV 89014 

4 702.413.8282 (direct) 
702.543.3279 (fax) 

5 mlynch@hkimlaw.com 

6 Robert M. Charles, Jr. 
Nevada Bar No. 6593 

7 Lewis and Roca LLP 
3993 Howard Hughes Parkway, Suite 600 

8 Las Vegas, Nevada 89169-5996 
702.949.8320 (direct) 

9 702.949.8321 (fax) 
rcharles@LRLaw.com 

Attorneys for Plaintiff 

Electronically Filed 
08/31/2012 06:00:05 PM 

CLERK OF THE COURT 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

U.S. Bank National Association as Trustee For 
The Registered Holders of ML-CFC Commercial 
Mortgage Trust 2007-7 Commercial Mortgage 
Pass-Through Certificates Series 2007-7, by and 
through Midland Loan Services, as its Special 
Servicer, 

Plaintiff, 

vs. 

Palmilla Development Co., Inc., a Nevada 
corporation; Hagai Rapaport, an individual; and 
Does I to X; and Roe Corporations X to XX, 

Defendants. 

Case No.: 09-A-595321-C 
DeptNo.: 20 

Plaintiff's Motion to Alter or Amend 
Order Granting Defendants' Motion for 
Summary Judgment Pursuant to NRCP 
52(B) and 59(E); Alternatively, Motion 
for Reconsideration Of Order Granting 
Defendants' Motion for Summary 
Judgment 

Date of Hearing (see below) 

Time of Hearing (see below) 

Plaintiff U.S. Bank National Association as Trustee for the Registered Holders ofML-CF 

Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series 

2007-7, by and through Midland Loan Services, as its Special Servicer ("Lender" or "Plaintiff') 

moves this Court to alter or amend the Court's Order Granting Defendants' Motion for Summary 

Judgment Pursuant to NRCP 52(b) and 59( e); or alternatively, for reconsideration of the Order 

(the "Motion to Amend"). 
Lewis andRocaLLP 

3993 Howard Hughes Parkway 
Suite 600 -- 1 --Las Vegas, Nevada 89169 395860. 
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This Motion to Amend is made and based upon the Declaration of Andrea Helm on file 

herein, the Declaration of Sharon G. Silverberg (the "Silverberg Declaration") attached hereto as 

Exhibit "1", the Declaration of Dianne Burnett (the "Burnett Declaration") attached hereto as 

Exhibit "2", the Declaration of Roberto Diaz (the "Diaz Declaration" attached hereto as 

Exhibit "3"), all pleadings and papers on file, the facts of the case, the following Memorandum of 

Points and Authorities, and the oral argument of counsel adduced in this case. 

DATED this 31st day of August, 2012. 

HOWARD KIM & ASSOCIATES 

Is/ Michael F. Lynch 
Michael F. Lynch 
Nevada Bar No. 8555 
400 N. Stephanie Street, Suite 160 
Henderson, NV 89014 
702.413.8282 (direct) 
702.543.3279 (fax) 
mlynch@hkimlaw.com 

LEWIS AND ROCA LLP 
Robert M. Charles, Jr. 
Nevada Bar No. 6593 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
702.949.8320 (direct) 
702.949.8321 (fax) 
rcharles@LRLaw.com 

Attorneys for Plaintiff 

NOTICE OF MOTION 

TO: All Defendants above-named and their attorneys; and 

TO: All parties of record and their attorneys of record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will 

bring the foregoing Motion to Amend on for hearing before the court on the ~ day of 

October , 2012, at the hour of 9 : o o AM a.m. or as soon thereafter as 
-------------- -----

counsel can be heard. 

DATED this 31st day of August, 2012. 

- 2-
3071937.4 
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2 HOWARD KIM & ASSOCIATES 

3 
Is/ Michael F. Lmch 

4 Michael F. Lynch 
Nevada Bar No. 8555 

5 400 N. Stephanie Street, Suite 160 

6 
Henderson, NV 89014 
702.413.8282 (direct) 

7 702.543.3279 (fax) 
mlynch@hkimlaw.com 

8 

9 LEWIS AND ROCA LLP 

10 
Robert M. Charles, Jr. 
Nevada Bar No. 6593 

11 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 

12 
702.949.8320 (direct) 
702.949.8321 (fax) 

13 
rcharles@LRLaw.com 

14 
Attorneys for Plaintiff 
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20 
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27 

28 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. Summary of Relief Requested 

For the reasons set forth below, Plaintiff requests, pursuant to NRCP 52(b ), that the Court 

amend the following findings in its Order Granting Defendants' Motion For Summary Judgment 

(the "Judgment") (a) that Plaintiff's deficiency claims were not brought within six months of the 

Receiver's sale and (b) that that no material fact exists to rebut Defendants' argument that Plaintiff 

failed to serve adequate notice. 

Plaintiff further requests that the Judgment be altered or amended under NRCP 59( e) or 

EDCR 2.24 in these respects as based upon errors of law that were not considered by the Court in 

its Judgment: (i) if a Receiver's sale is a "foreclosure", it is most like a judicial sale, not a trustee's 

sale, and NRS 107.095 is inapplicable; (ii) the "one-action" rule does not apply to a judicial sale, 

and (iii) Defendant Hagai Rapaport ("Rapaport") validly waived the "one-action" rule defense. 

II. Authority 

A court has the inherent authority to reconsider, amend, correct, modify and vacate its 

prior orders "for sufficient cause shown." Trail v. Faretto, 91 Nev. 401, 403, 536 P.2d 1026, 1027 

(1975). 

NRCP 52(b) provides: 

(b) Amendment. Upon a party's motion filed not later than 10 
days after service of written notice of entry of judgment, the court 
may amend its findings or make additional findings and may amend 
the judgment accordingly. The motion may accompany a motion for 
a new trial under Rule 59. When findings of fact are made in actions 
tried without a jury, the sufficiency of the evidence supporting the 
findings may later be questioned whether or not in the district court 
the party raising the question objected to the findings, moved to 
amend them, or moved for partial findings. 

Similarly, NRCP 59( e) provides: 

(e) Motion to Alter or Amend a Judgment. A motion to alter 
or amend the judgment shall be filed no later than 10 days after 
service of written notice of entry of the judgment. 

- 4-
3071937.4 
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III. The Court's Factual Finding That the "Deficiency" Claim Was Not Brought Within 
Six Months Of The Receiver's Sale Was Erroneous. 

This Court found that Plaintiff's claims for money damages against Defendants are 

deficiency claims after foreclosure, and that these claims must have been, 1 but were not brought 

within six months of the sale of the Property by Receiver. However, the money damages claims 

were brought within six months of the Receiver's sale, and the Judgment on this point is 

unsustainable because Defendants never established the date of the Receivership sale with 

admissible evidence. The Judgment should therefore be amended pursuant to NRCP 52(b ). 

Specifically, the Court found: "Here, the Plaintiff does not dispute that it failed to assert 

the deficiency for more than six months following the Receiver sale." See Order at 13:24:27. 

Implicit within this finding is a related and necessary foundational finding that the "deficiency" 

claim was not brought within the six months following the Receiver's sale. Both the explicit and 

the implicit findings should be amended because they are unsupported by admissible evidence and 

because they are factually and demonstrably incorrect. 

On information and belief, Plaintiff did orally dispute Defendants' claim that the statute of 

limitations had run on the money damages claim at the August 8, 2012 hearing. A copy of the 

transcript has been ordered, and will be offered in supplement to this Motion to Amend when 

available. Even if Plaintiff did not orally dispute Defendants statute oflimitations argument, 

however, Defendants themselves did not meet their burden to provide admissible evidence in 

support of their Motion for Summary Judgment, and Plaintiff now offers admissible evidence in 

support of this Motion to Amend that the money damages claim was brought within six months of 

the Receiver's sale. 

28 1 Plaintiff does not, by this Motion to Amend, waive its other factual and legal objections, which 
may be asserted on appeal. 

- 5-
3071937.4 
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A. The Finding That the "Deficiency" Claim Was Not Brought Within Six 
Months Of The Receiver's Sale Was Not Supported by Admissible Evidence. 

Defendants concede that Plaintiff alleged its money damages claim no later than November 

24, 2010, when Plaintiff filed its First Amended Complaint. 2 However, because Judgment was 

granted on Defendants' Motion for Summary Judgment, Defendants bore the burden of providing 

admissible evidence to establish the date of the Receiver's sale. They failed to do so. As such, 

even if the six-month statute oflimitations were properly applied to these facts, the Court was 

without any evidence to establish the date upon which such a period would expire. 

"Evidence introduced in support of or opposition to a motion for summary judgment must 

be admissible evidence." Henry Products Inc. v. Tarmu, 114 Nev. 1017, 1019, 967 P.2d 444, 

445 (1998) (citing NRCP 56( e); Collins v. Union Fed. Savings & Loan, 99 Nev. 284, 302, 662 

P.2d 610, 621 (1983)) (emphasis added). Because authentication is a condition precedent to 

admissibility, all evidence presented in connection with a summary judgment proceeding must be 

authenticated. 3 Regardless of whether Plaintiff objected to Defendants' arguments in opposition 

to summary judgment, the Court should consider this evidence now. 4 

All three dates suggested5 by Defendants as the universe of possible dates for the 

Receiver's sale are factually incorrect and unsupported by admissible evidence: (a) the Receiver's 

sale did not occur on the date the court-appointed Receiver executed the PSA; (b) the Receiver's 

sale did not occur on the date the motion to approve the PSA was granted; and (c) the Receiver's 

sale did not occur on the date notice of entry of the order approving the PSA was served. Nothing 

proffered by Defendants evidences the actual date of the Receiver's sale and none of the events 

2 See Motion for Summary Judgment at 22:24-26 (Defendants alleging it is an undisputed fact 
that "[t]he Plaintiff never filed its claim for a deficiency judgment allegedly resulting from such 
sale until it filed its First Amended Complaint in this case on November 24, 2010."). 
3 See NRS 52.015(1) (providing "[t]he requirement of authentication or identification as a 
condition precedent to admissibility is satisfied by evidence or other showing sufficient to support 
a finding that the matter in question is what its proponent claims."). 
4 NRCP 52(b) provides "[ w ]hen findings of fact are made in actions tried without a jury, the 
sufficiency of the evidence supporting the findings may later be questioned whether or not in the 
district court the party raising the question objected to the findings, moved to amend them, or 
moved for partial findings." 
5 See Defendant's Motion for Summary Judgment at 22:18-24. 

- 6 -
3071937.4 
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pointed to by Defendants are correct. The Court's findings on this point are therefore unsupported 

by sufficient evidence, and should be amended under NRCP 52(b ). 

Contrary to the argument of Defendants, the execution of the PSA did not transfer 

ownership or title because the Receiver was without authority to sell the Property without prior 

Court approval. 6 

This requirement for prior Court approval was referenced included in the terms of the PSA, 

which specified that Court approval was a condition precedent: 

5.6 Approvals and Conditions Precedent to Closing. Closing shall not 
occur unless and until all approvals and conditions precedent to Closing 
are either satisfied or waiver [sic], including, in addition to all other 
approvals and conditions precedent specified In this Agreement, the 
following (collectively, the "Conditions Precedent to Closing"): 

(a) Approval of the Eighth Judicial District Court in Clark County, 
Nevada, or any other court of competent jurisdiction, of the transaction 
specified in this Agreement for the sale of Property of Borrower by 
Seller, pursuant to the powers granted Seller under the Order 
Appointing Receiver ("Court Approval"). 

See PSA at page 13, attached to Defendants' Motion for Summary Judgment as Exhibit B. 

Similarly, the other two events pointed to by Defendants do not evidence the date the 

Receiver's sale occurred. Defendants point to the Order Approving the Receiver's Sale, but that 

order did not actually sell the Property, take ownership from Palmilla or convey ownership to a 

new owner. Rather, the Court provided: 

The Receiver is hereby authorized to sell and to fully convey all of 
the interest ofPalmilla Development Co., Inc., a Nevada corporation 
("Borrower"), in the Property, to Buyer, and is hereby authorized to 
execute and deliver all documents, including without limitation a 
deed to convey title to the Property of Borrower, in order to 
consummate the sale and fully and finally convey ownership of the 
Property in its entirety. 

See Order Approving the Receiver's Sale at page 3, filed on March 26,2010. 

6 See Order Appointing Receiver entered on September 4, 2009, on file herein at 7:4--19 
(providing "The Receiver is hereby given the power and authority usually held by receivers and 
reasonably necessary to accomplish the purpose of this Receivership including, without limitation, 
the specific power to ... [ m ]aintain, protect, collect, sell, liquidate, or otherwise dispose of 16 
property; provided, however, that the Receiver shall not sell or otherwise dispose of any property, 
other than in the ordinary course of business. Notwithstanding the foregoing, the sale, liquidation, 
or other conversion of any real property by the Receiver shall be subject to prior Court approval." 
(emphasis added). 

- 7 -
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1 The Court was therefore without any evidence to support a finding that the six-month 

2 statute of limitations under NRS 40.455, even if applicable, had begun to run on any particular 

3 date. Because Defendants did not support their arguments relating to the running of the six-month 

4 statute of limitations with any admissible evidence, the Court lacked a basis to enter the referenced 

5 findings or to grant summary judgment against Plaintiff on the statute of limitations issue. 

6 
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B. The Court's Finding That the "Deficiency" Claim Was Not Brought Within 
Six Months Of The Receiver's Sale Was Incorrect. 

The Receiver's sale was handled through First American Title Insurance Company, 

National Commercial Services ("First American"). As evidenced by the Declaration of Sharon G. 

Silverberg (the "Silverberg Declaration"), attached as Exhibit 1, Senior Commercial Escrow 

Officer for First American, the Receiver's sale did not close until June 7, 2010. The June 7, 2010, 

closing date for the Receiver's sale is supported by the following admissible evidence: (a) the 

Silverberg Declaration; (b) an authenticated copy of First American's Wire Transfer Order, 

attached the Silverberg Declaration as Exhibit 1 (b); (c) an authenticated copy of the (consolidated) 

Final Settlement Statement, attached to the Silverberg Declaration as Exhibit 1(d); and (d) an 

authenticated copy of the recorded Grant, Bargain and Sale Deed which effectuated the Receiver's 

sale, attached to the Silverberg Declaration as Exhibit 1 (e). 

Defendants admit that the First Amended Complaint, on file herein, which asserted the 

"deficiency" claim against both Defendants, was filed on November 24, 2010. See Motion for 

Summary Judgment at 22:24-26. 7 Subtracting 180 days from the date of that complaint results 

in an operative date ofMay 28, 2010. In sum, if the Receiver's sale closed on or after May 28, 

2010, then a six-month statute oflimitations could not have run on November 24, 2010. 

The Receiver's sale closed on June 7, 2010, which is within six months of the First 

Amended Complaint. Accordingly, even if the Receiver's sale was a foreclosure and NRS 40.455 

applies, Plaintiff met the deadline. 

7 Alleging it as an undisputed fact that "The Plaintiff never filed its claim for a deficiency 
judgment allegedly resulting from such sale until it filed its First Amended Complaint in this case 
on November 24, 2010." 

- 8 -
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IV. The Court's Finding That Defendants Were Not Provided Proper Notice of the 
Receiver's Sale Should be Amended Because it is Not Supported by Sufficient 
Evidence and Because it is Demonstratively Incorrect 

3 This Court found that Defendants were entitled to summary judgment because Plaintiff did 

4 not comply with NRS 107.095, as to notice of default. 
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A. The Non-Judicial Sale Requirement of NRS 107.095 Is Inapplicable 

The Court's ruling misapprehends the nature of foreclosure. Putting aside whether a 

receivership sale is a foreclosure, Nevada law plainly authorizes two types of foreclosures: 

• Judicial Sale pursuant to NRS 40.430 et seq. The action is commenced by a 

complaint that seeks foreclosure of a mortgage or deed of trust. The foreclosure sale is conducted 

by the sheriff at execution after entry of a judgment. See NRS 21.150. 

• Non-Judicial Sale or private trustee's sale under NRS 107.080 et seq. The sale is 

conducted without court process by a trustee appointed through the deed of trust. Among other 

procedural pre-requisites is a statement of breach and notice of default ("NOD") under NRS 

107.080(2)(c), lapse of at least three months under NRS 107.080(2)(d), and other statutory 

requirements. 

This Court points out that the failure to give the NOD has a consequence under NRS 

107.095- release of the guarantor or surety from the debt. But this is only on account of 

"Failure to give the notice of default required by NRS 107.090" ... NRS 107.095(2) (emphasis 

added). NRS 107.090 references the NRS 107.080 NOD requirement. The NOD is not required 

for a judicial sale under NRS 40.430 et seq., and there is no statutory basis to interpret that 

requirement into a judicially-authorized receivership sale. 

This conclusion should not seem unjust given that the receivership sale occurs in a judicial 

proceeding commenced by a summons and complaint upon parties over which the Court has 

judisdiction, who may appear and protect their rights. Presumably the Legislature understood that 

the complaint in a judicial foreclosure action provides the information concerning default that the 

non-judicial sale NOD must provide. 

- 9 -
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B. The Court's Finding That Defendants Were Not Provided Notice of the 
Receiver's Sale Was Not Supported by Admissible Evidence. 

Defendants argued, again without any evidence whatsoever, that Plaintiff did not comply 

with the notice provisions ofNRS 107.095. Neither Defendant even argues (much less provide a 

sworn declaration in support) that they did not receive notice, just that Plaintiff failed to comply 

with notice requirements. Defendants' counsel's arguments alone, without evidentiary support, 

does not and cannot support summary judgment as a matter oflaw, and this Court's findings 

should be set aside on this ground alone. 

This Court found that "Defendant Rapaport asserts that those notices were not sent to him 

as expressly required [under NRS 107.095]." See Judgment at 13:4-5. Neither Defendant 

alleges that. With respect to notice, Defendants only allege that Plaintiff failed to provide notice 

as required by NRS 107.095. Again, nowhere in the record is any affidavit or other evidence from 

either Defendant averring that they did not receive notice. 

c. The Court's Finding That Defendants Were Not Provided Notice of the 
Receiver's Sale Was Incorrect. 

In fact, the evidence shows that Palmilla was served with notice of the NOD. Because 

Rapaport is the principal ofPalmilla, 8 it is seems beyond reasonable argument that Rapaport, at 

least in his capacity as president ofPalmilla, also received the NOD mailings. 

First, the NOD was served on 161 addressees. 9 As conceded by Defendants, a Notice of 

Default and Election to Sell Under Deed of Trust was recorded against the Property on January 12, 

2009. See Exhibit E to Defendants' Reply in Support of Motion for Summary Judgment; see also 

an authenticated copy of the Notice of Default and Election to Sell Under Deed of Trust attached 

to the Burnett Declaration as Exhibit 2(a); Affidavits ofMailing attached to the Declaration of 

Diane Burnett, attached hereto as Exhibit 2(b ). Further evidence that notice satisfying NRS 

8 See Quitclaim Deed, Exhibit 1(f) to the Silverberg Declaration (Rapaport signing as president of 
Palmilla). 
9 NRS 107.095(1) provides in relevant part, "The notice of default required by NRS 107.080 must 
also be sent by registered or certified mail, return receipt requested and with postage prepaid, to 
each guarantor or surety of the debt. If the address of the guarantor or surety is unknown, the 
notice must be sent to the address of the trust property." 

- 10-
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1 107.095 was mailed is set forth by the authenticated copies ofthe Domestic Return Receipts, 

2 collectively attached to the Burnett Declaration as Exhibit 2( c). 

3 Plaintiff does concede that these notices were addressed to Defendant Palmilla, not 

4 Rapaport. In all, the Notice of Default and Election to Sell was sent to 161 addressees as 

5 evidenced by the Affidavits of Mailing. Although addressed to Palmilla, these mailings reached 

6 Defendant Rapaport at least one of his self-provided provided addresses. As provided by the 

7 Rapaport Guaranty, notices under that Guaranty should be sent to: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

To Guarantor: 
HAGAIRAPAPORT 
2857 Paradise Road Suite 2001 
Las Vegas, Nevada 89109-9020 

With copy to: 
Ronald E. Gillette, Esq. 
235 West Brooks Avenue, 2nd Floor 
North Las Vegas, Nevada 89030 

See Limited Recourse obligations Guaranty at page 7, an authenticated copy of which is attached 

to the Helm Declaration as Exhibit 9. 

The Affidavits of Mailing show that copies ofNotice of Default and Election to Sell Under 

Deed of Trust were mailed both Defendants' attorney representative Ronald Gillette, Esq. as 

provided for in the Guaranty. Moreover, even though the Affidavit of Mailing does not appear to 

evidence a separate mailing to Defendant Rapaport at the Paradise Road address, service to his 

attorney Ronald Gillette substantially complies with both the Guaranty and with NRS 107.095. 

See Leven v. Frey, 123 Nev. 399,408, 168 P.3d 712, 718-719 (2007) (finding "[o]ur 

interpretation of the statute's timing requirements and our conclusion that those requirements must 

be complied with strictly is consistent with the general tenet that 'time and manner' requirements 

are strictly construed, whereas substantial compliance may be sufficient for 'form and content' 

requirements."). 

Moreover, NRS 107.095 provides that when "the address of the guarantor or surety is 

unknown, the notice must be sent to the address of the trust property." NRS 107.095(1). Here, 

Plaintiff did not know the proper address for Defendant Guarantor. In a previous case naming 

Defendant Rapaport as defendant, significant efforts to serve Mr. Rapaport were undertaken, and 

service proved so difficult on Mr. Rapaport, that service was only effectuated on him personally 

outside the United States Bankruptcy Court in Woodland Hills, California. See Proof of Service 

on March 30, 2009, as evidenced by the affidavit of Roberto Diaz of Ace Messenger & Attorney 

- 11 -
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1 Service, Inc., filed in case number A585424, attached hereto as Exhibit "3". There would have 

2 been no reason to incur the time and expense of attempting service ofNevada process on 

3 Defendant Rapaport outside a courtroom in Woodland Hills, California if Rapaport could have 

4 been served in Las Vegas. Accordingly, as evidenced by the extraordinary efforts to serve 

5 Rapaport in public in California just three months after service of the Notice of Default and 

6 Election to Sell was served, it is apparent that Plaintiff did not have a good address for Rapaport. 

7 Consistent with NRS 107.095, notice was served at a plethora of other addresses, including the 

8 Property address, which should have reached Rapaport. In all, the Notice of Default and Election 

9 to Sell was sent to 161 addresses, including Rapaport's own designated attorney. Accordingly, 

10 even ifNRS 107.095 were applicable to the Receiver's sale, service upon Rapaport was sufficient. 

11 Of course, the Receiver's sale occurred in the context of a judicial proceeding commenced 

12 by service of a summons and complaint. Palmilla was represented by counsel in the proceeding, 

13 presumably communicating with Rapaport, who is Palmilla's principal. 

14 Finally, it is uncontested that both Defendants had actual notice of the Receiver's sale prior 

15 to its closing. Defendant Rapaport personally signed (on behalf of Defendant Palmilla) a 

16 quitclaim deed to assist in the closing of the Receiver's sale. An authenticated copy of the 

17 Quitclaim Deed signed by Defendant Rapaport is attached to the Silverberg Declaration as Exhibit 

18 1(f). 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D. The Court's Finding That Defendants Were Not Provided Notice of the 
Receiver's Sale Contradicts this Court's Previous Findings. 

The Judgment should be amended because the Receiver's sale that was approved by the 

Court in this above-captioned case, included the following judgment: 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED 
THAT: 

1. The Lender has provided sufficient notice of the proposed sale 
and PSA to all necessary parties to this action; 

See Order Granting Motion to Approve Sale of Receivership Property, filed herein on March 26, 

2010. Notice of entry of that order was served on Defendants, who never took an appeal from that 

- 12-
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1 order. It is therefore the law of this case that all necessary parties were provided sufficient notice 

2 of the Receiver's sale. 
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E. Lack of Notice to Rapaport Is Not A Defense to Palmilla 

Defendants sought summary judgment only as to Defendant Rapaport based on the NRS 

107.095. Defendants' Motion at 3. The conclusion that Defendant Rapaport did not receive 

certain notices does not justify summary judgment in favor of the borrower Palmilla Development 

Co., Inc. Nor would the Court absolve Palmilla ofliability since it is a party to this action, was 

notified of the debt via the complaint, and received notice of the request for a receivership sale via 

service in this action. The order approving the Receiver's sale finds that "all necessary parties" 

received notice. In fact, Palmilla also received the NRS 107.095 notices of default, even though 

the private trustee's sale never occurred. 10 

v. This Action Did Not Violate the One Action Rule (Nor May Rapaport Assert That 
Defense) 

The Court's discussion of the "one-action" rule does not appear necessary to the Court's 

decision. 11 It bears noting, however, that NRS 40.430(6)(a) contains the unambiguous 

determination of the Nevada legislature that "any act or proceeding: ... (a) To appoint a receiver 

for, or obtain possession of, any real or personal collateral for the debt or as provided in NRS 

32.015." is not an "action" within the meaning of the "one-action" rule. This is so especially here 

where the only "action" was the one suit before this Court. Further, unlike other provisions of 

Nevada law, Rapaport, the guarantor here, may waive the one-action rule, NRS 40-495(2); as 

Defendants implicitly acknowledge. Defendants' Motion at 9; see Walters v. Dist. Ct., 127 Nev. 

_, _, _, 263 P.3d 231,232,235 (2011) (noting NRS 40.495(2)'s effect). He did so here 

(albeit not specifically). 12 

10 Declaration of Diane Burnett, president of Meridian Foreclosure Service~~ 10-12 and Exhibits 
thereto. 
11 Judgment~ 37. 
12 Limited Recourse Obligations Guaranty, Plaintiffs Motion for Partial Summary Judgment and 
Request For Deficiency Hearing Pursuant to NRS 40.457, Exhibit 6, ~ 7. 
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VI. CONCLUSION 

Plaintiff requests that the Court amend the Judgment: 

• 

• 

• 

• 

• 

• 

Finding that the Receiver's sale occurred on June 7, 2010; within six months of 

filing the First Amended Complaint in this action; so that ifNRS 40.455(1) applies 

to this action, Plaintiff satisfied the requirement; 

Finding that if the Receiver's sale was a "foreclosure", it is most analogous to a 

judicial foreclosure, and NRS 107.095 does not apply; 

Palmilla was provided with appropriate notice and Rapaport was aware of both the 

loan default and the Receiver's sale; 

A Receiver's sale does not violate the "one-action" rule; 

Rapaport validly waived the "one-action" rule defense; and 

Accordingly, denying Defendants' Motion for Summary Judgment. 

DATED this 31st day of August, 2012. 

HOWARD KIM & ASSOCIATES 

Is/ Michael F. Lynch 
Michael F. Lynch 
Nevada Bar No. 8555 
400 N. Stephanie Street, Suite 160 
Henderson, NV 89014 
702.413.8282 (direct) 
702.543.3279 (fax) 
mlynch@hkimlaw.com 

LEWIS AND ROCA LLP 
Robert M. Charles, Jr. 
Nevada Bar No. 6593 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
702.949.8320 (direct) 
702.949.8321 (fax) 
rcharles@LRLaw.com 

Attorneys for Plaintiff 
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List of Exhibits: 

Exhibit 1 -Declaration of Sharon G. Silverberg 

Exhibit 1(a)- PSA 

Exhibit 1(b)- First American's Wire Transfer Order 

Exhibit 1(c)- Seller's Final Settlement Statement 

Exhibit 1(d)- (consolidated) Final Settlement Statement 

Exhibit 1(e)- Grant, Bargain and Sale Deed (recorded) for Property by Receiver 

Exhibit 1(f)- Quitclaim Deed for common elements by Palmilla 

Exhibit 2 - Declaration of Dianne Burnett 

Exhibit 2(a)- Palmilla Notice of Default and Election to Sell 

Exhibit 2(b) - Declaration of Mailing 

Exhibit 2( c) - Domestic Return Receipts 

Exhibit 3- Declaration of Roberto Diaz 
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CERTIFICATE OF SERVICE 

Pursuant to Nev. R. Civ. P. 5(b), I hereby certify that service of the foregoing was made 

this date by depositing a copy for mailing, first class mail, postage prepaid, at Las Vegas, Nevada, 

to the following: 

Brent Larsen, Esq. 
DEANER, DEANER, SCANN, MALAN & 
LARSEN 
720 S. Fourth Street, #300 
Las Vegas, NV 89101 

Attorneys for Defendants 

Dated August 31,2012. 

Is/ Michael F. Lynch 
An employee of Howard Kim & Associates 
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DECLARATION OF SHARON G. SILVERBERG 

I, Sharon G. Silverberg, make the following declarations:· 
I 

1. I am Senior Commercial Escrow Officer for First American Title] Insurance 

Company, National Commercial Services ("First American"). 

2. I am over 21 years old and make the following statements based on m!' personal 
I 

knowledge, and can testifY to these matters if called to testifY before the court. With .. respect to 
, ' I 

matters based upon information and belief, I believe the statements made to be true and correct 
. I 

based upon the business records of First American. 
i 

3. I make this declaration in support of Plaintiffs Motion to Alter or Am~nd Order 
I 

Granting Defendants' Motion for Summary Judgment Pursuant to NRCP 52(b) and 59(e); 

Alternatively, Motion for Reconsideration of Order Granting Defendants' Motion fori
1

Summary 

Judgment in case number A-09-595321-C. . 

4. · In my capacity as Senior Commercial Escrow Officer, I have access to the books, 
. I 

records, and files pertaining First American's actions relating to my conduct of closin~s for the 
. ' 

sale of real property in Nevada. I am one of the custodians ofthe books, records and files of First 
I 

American on the files handled in my Unit. 

5. I am one of the officers of First American who is responsible for the administration 
! 

and monitoring of closings on the sale of real property, including ensuring that all conditions 

precedent to a sale of real property necessary to consummate and effectuate the sale of real 
\ ' ' l. 

. property in Nevada and effectively transfer ownership and title of real property are satisfied on the 

files handled inmy Unit. 
I 

6. The information which is set forth in this declaration was. gathered and coilected by 
i 

myself and other persons who are regularly employed by First American from records\ and files 
I 

which are maintained by lirst American in the regular and ordinary course of its business and 

which were prepared at or near the time of the actions or the events which are depicted in these 

records. 
.I 

7. In my capacity as Senior Commercial Escrow Officer for First American, I am 

required to and have become perso~ally familiar with the m~er in which First ~erican's 
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2 

documents, books, files and records are prepared and maintained. 

8. In my opinion, the methods employed by First American have proven to be an 
I 

3 accurate and trustworthy means for First American's maintaining records and i recording 
\ 

4 information about the closings of transactions. 

5 9. I have personally reviewed the herein referenced business records of First 

6 American concerning the Sale (defined below). Based upon this review, I have r~ached the 

7 following conclusions. 

8 10. I was the principal escrow officer responsible for a transaction to which First 
I 

9 American assigned file number NCS-425712-HHL V, which was the closing on the sale 'of certain 
I 

I 

10 real property owned by Palmilla Development Co., Inc., a Nevada corf)oration ("Palmilla") 

11 identified by the Clark County Tax Assessor Parcel Nos: 

12 

13 

14 

15 

16 

17 

18 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

124-30-311-031; 

124-30-312-014 and 015; 

124-30-312-017 and 018; 

124-30-312-025- 169, inclusive; 

124-30-312-171 and 172; 

124-30-312-177; and 

124-30-312-180- 182, inclusive, 

I 9 (the "Property"). 

20 

21 

22 

23 

24 

25 

26 

27 

28 

11. The Sale effectuated the transfer of ownership in, and title to, the Prope~ from 
I 

Palmilla as seller to Pacifica North Vegas, LLC as buyer (the "Sale") as set forth in an Agreement 

for Sale and Purchase of Property (Commercial Property) by and between Greystar Reru Estate 
! 

partners, John Rials as agent, as duly appointed Receiver of the Property, pur~uant to tha1 certain 
l 

Order Appointing Receivers submitted by Lender in connection with the Lawsuit as Se~ler, and 

Pacifica Companies, LLC as Buyer (the "PSA). A true and correct copy of the PSA is attached 

hereto as Exhibit "l(a)". 

12. First American opened and closed escrow on the Sale pursuant to the PSA. 

-2- 51!!1846.1 
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13. The Sale closed on June 7, 2010, as evidenced by: 

a. First American's Wire Transfer Order, a true and correct copy of which is 

attached hereto as Exhibit "l(b)"; i . 
I 

b. Seller's Final Settlement Statement, a true and correct copy of which is attached 

hereto as Exhibit "l(c)"; and 
I 

c. The (consolidated) Final Settlement Statement, a true and correct copy of which 

is attached hereto as Exhibit "l(d)". 

14. The Grant, Bargain and Sale Deed, which was made as a condition of closing on 
. . . ~ 

• I 
the Sale pursuant to the PSA was recorded on June 8, 2010, with the Clark County Recorders' . , 

Office as Document No. 20100608:0000104, a true and correct copy of which is attached hereto as 
r 

Exhibit "l(e)". 
. . l 

· 15. Prior to the date of the Sale, I was made aware· or became aware that there was an 

additional parcel of real property within the Palmilla housing development that consisted of 

common areas within the Palmilla development. Pal~illa voluntarily quitclai~ed f title and 

ownership of the common area parcel to the Palmilla Homeowners Association. 
! 

16. Hagai Rapaport personally signed a quitclaim deed on behalf of Palmilla donveying 
I 

these common areas to the Palmilla Homeowners Association on May 26, 20 I 0, which tleed was . I 

recorded on June 8, 2010, with the Clark· County Recorders' Office as Document No~ 
. I 

20100608:0000103, a true and correct c~py of which is attached here!O as Exhibit "l(t)"J 

Under penalties of perjury. of the State of Nevada, I declare that the Declaratiohs herein . . I 
above are true of my own knowledge. 

· DatedAugust2Q__. ,~ i 

-~ br. 
~ Sil:ARONG:SiLVERBERG ~ 

Senior Commercial Escrow Officer 
First American Title Insurance Compan:Y 
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List of Exhibits to the Silverberg Declaration: 

Exhibit l(a)- PSA · 

Exhibit I (b)- First American's Wire Transfer Order 

Exhibit l(c)- Seller's Final Settlement Statement 

Exhibit 1(d) .,.--(consolidated) Final Settlement Statement 

Exhibit l(e)- Grant, Bargain and Sale Deed (recorded) for Property by Receiver 

Exhibit l(f)- Quitclaim Deed for common elements by Palmilla 

-4- :5808461 



001467

001467

001467 00
14

67

Exhibit l(a) 

Exhibit l(a) 
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BUYER: 

EXEDUT!ON P,>\TE: 

?ROPERTY: 

_ .......... -·~··-·----·------·-·-·--~~-"'T~f\EL~ .. ~. ;;;:§;.l!Q~F_C:::,·O~,. +.1 ~"N~TS"'-'-----------~ ... -
f 8J~Tl~ 

ARTICLE! 
ARTICLE H 

,-\RTIC-LE l!! 
.... ,<\Hf.;'CLE N·· 

ARTlCLEV 
.ARTICtEVt 
·A,~TICLE VII 
AA'TICI...E Vlll 
ARTlCLE!X · 
ARTJCLEX 
ARTlCLEXi 

"ART!CLEXfl 
, ARTICLE Xl!! 
·ARTICLE XIV 

} 

DE.f!NEO TEm<}S., .• ,..", ...... 1 ...... , ............. ~ ................. __ , .. , .. " ........ 1 
PURCHASE PRJ¢& A.ND Utf{M$ OF PAVMEJ-IT; 
ClOSING ADJUlSTMENTS.L ..................... ._ ... ___ .................... : ..•. 4-
COt\JDJ!l~ ·~.:~> .... -.. "">"'·-"<*~ ... ~( .... ~~ ... , ... >}~, ... ~.'( .. ~~-..~,·<>~·,.~~~)"~~,>~·..::~~>~~~ ..... ,.\ .. (>1>,.~·(·,))~ .... 1'~'~··,. .. 1 
'fl11.E- ;';: .,;:;; > _,,,_, -~~.,~~; .. ;•;;·.~; ,;;~(_,; ~-~--.~~ .... : .... ~. ~~;,.,,:;;;~ :~;.;:, :·.:•;,;, ;,;,,,:to •W 

ESCH® AND Ct0$1NG •. ~l., ... __ .. , ..... ._ ................................... 1:2 
EN\f.lRONMENTA!.. MATTE~.$ .. , ... , ..... , ............ ..-... .,, .............. 14 
Wl .. RR.<\NTlES fWD REPRasENTATlONS.,,.,"'"""""'""'"'" iS 
ASSIGNMENT .... , .............. ~.J ....................... , ....... , .......... , .. ,:""··· 15 
BROKERAGE ...... ,_,,..,., .. ,. .. .L ........ " ..................... - ................. ,t'i 
DEFAULT ....... «·w ....... ,.;, ....... ..l .... "' ............................................. 1 r 
NO. .. lOlNT 'lll::NTURE y ........ -}-.. ,,. .......... ., • .,.,~,""'""""" .. ,,.,.,, .. 18 
M!SCEU.ANOOU$ .................. , .......... , ... ;,",.'""'''"'""'"'''""'""'' 18 
ESCBO\V l'ER:M.$ "' .......... ,, .. L, ..... , .......... m •• t•·--·~··:.,.,.,.,,.,, ...... 2:3 
UT!~ i!ON ,_ ... ,_,,.,,,w,,,, __ ... f ...... ,., .. ,.,._,., . .,, ...... .,,, .. .,, ... ,..,.,,., .. 2:4 

.. .. ..... .. ·I 
i 
1 .. 
' 
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G:"'0y!>f<'~r .Rt<al Estaw Parl.net~, John }1!als ~ agent, as auf~· appolntocl R~!Vw ~f 
the Property;. pl!~uant to 100f ®rtafn 0,'\'f(lf Appolntlng fume!ver subm.lti.acl by len~r in 
corm~ ~W1 fue l.m>o<JSult ("~Her"';, aM Paciff(';a Ct:~mpa.nles llC, a Gafifbt!"lla lhnlt~i 
!!abU!ty comj:m.rl:;t {"Buym-j, Whoo.e add~~ k> 11as Hanc.')Ck St.~t, St~fte ·100, San Otego, 
Callfumj:i,fo2HO, '*tii. wnosa T~y~r lder~titita'lion Nunmr k:~ 2.0--·H)00$84~ h.aro:by ag~ec 
on tnls_s·-r_"'. day: of~~ 21!10 (the "a'fuctillE* Oatc:j, tl~':!t se!Wr shall s~1 ro Buyer :tmd 
.auyw $h;;~U ptm:·.~ase fn.1ffi Se~ter. tl{~ the fulkJ\~>'109 terms and condlt!ons ano tor th-e price 
her€l!n ~ fur'Jl. me Propeny, as suo'l toon fs deffnad ~'!'t M~ ! offuls Agreement 

AATlctEf 
ns.~fl~ 

' 

(a) "Agrwmoot" s.~!l mean this Agfflement !?L~.l~.}~:~£1 Purc!)ast2f.£Elf!.mtL ____ _j 
-"---~-~--~--;&~'f~t:'fti)''~~ffir: SO!!er ;;md S<sy~:~t, ~ · 

{b) "Suslnes!il Oay" ~sll m~<m ai"ly ®~t on wnich hushRl$.S m oon.ctuc'ted c;• 
national b;;<..,1kln9 !n~itl,J!ioos: \n Clark Cow'tty, State of Ne-varla, 

{c) "Et\rtu~f' shaf! moon Palm!H~ Oeva:iopmant Co., rnt.:,, l:l N{~¥<:~da ct.tporatlon, 
and the Dafundan! In lhe LaWl:Oufl 

{dj "Clo~l!n~" shall mean th~ ex~ilon and d£!!htSfY'Oft"l~ n~d, lhe'Ei!l'o'f Sal~ 
and ~ ~!)(!$· in~trument."l to b~• ~'(e<;ute<J by $~!tat oon>.,'~)~l'lg the: Pr(l{.Wriy to Buyar ~>nd tile 
p~ynwnt by Buyer ro Sel!t.'lf cl1Ma Pwxhasa Price, 

(~~} •c!~stng Data~ shalt ~n ~st OiHteln ca!eooar day upm1 0\<hich C!o..<>i1'1.9 
o!X!urs, wtl!Ch day shari b~ lrn~ oorlktr <>t {lj seven (l) cal~ndar da~ ft)llo1.>~i:n~ ttl~ mutua! 
~"tx.e~utlc:f! t<y Buyer anct Seller cf ful1> Asrooment t'>~ ~li} suc:h rolem:far flay ·wn(ln all 
Condlilo!'ls Pfl~c,:JK!lltnt to Cl~*iS, ~ $1)\\!~fi~cll\~ln, h~ boon -e~~ zatl-s!led or waived, 

{f) ~c~unty'- shall mean Clam County lo-cated in·~ Slate, 

{~!) ,.o~~" tc~l! moon ~s ~*nt. Mrt!~I~, $ale ®oo oon-veylng re~ ~me ks tfle Root 
Pn:sp~:rty fC at~~'€!'", dU!)• ~XlilCU!ed by $e!l~r ~md ~~clG~i~1-goo ~WS ln Pt'<l{)~t futm fot 
recordation. 

{h) "D~~oo!f" shaU mea~ ~te am.otmt !i'()m time to tlme helct ny ~ 'f!tiE: C<.>mpany 
as S~tyers ~<H'fle~ moM¥ OO,~it. ~ lli!posit shall be the sum ot F!v~ Ht»ld~ 
TholJS<~t-d ~~i'hi UOhOO U.S, ~~ t~~,(WlJ,Q...1), n~e Oe~>..<Sit $ha~ff be lncf~4~$erl to the 
a;.;:tent lnwrost <K~C~'1<~ the~*'n:, 

(l) '"Diselos~d Smkef' shall mean Marcus & M~!lc .. ~p, '3fl93 Ho-.. ~<al'ti Hughes 
Parkv~-ay. Sufu~ 300, W:!s Vesall:, N~vacl~ $Si00, ~ntact Perootl: Miclla~l l""ear, 
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Tcl!$41one N~#nber. {702) 2.15--7134, F~!fllt$ NUt-nb~~ (702} 2"15--71 HJ, f:-<nal!: 
!'l"~chaal.mbar@man::usmmiec\~l"P,a.'m, 

G) "~ Olllg~nei't R~pmfu~ shaU ~an aU ~<\.'¥1~. dlXltlments, stt.sdtes,. 
ana.r~s, and oth~ wntt~n ~t)fOrfmili~J,"l ®lNi:rt&\{~ b~· ~:$~~r t!) su-~r er s>bm!noo bey' e~yer 
witts re~'>OOt k1 th(t f'~r(iperty, inl»'t<mng ~ults of physk:~l tnsvectlons, anglnoonflg ~too!oo, 
el'il;"'lnoorl!~ dra\t.~~ ami $p00ffi'ro1io.'1S, s~r~~. Haza~ous Ma*~iials: Re!>Of"'t..og, ~~ t~'St!i! 
siW plaM, l'eambmzy stw.iie:~, mark~ ~1es, arcli!t!Xitlrat ~w. specltcatmi1S and 
s.t<a~1ngs, true re~. permits, approval$ and amho.rizatior~s (w~at.tlar oMalnocl from 
9!)\•amroonm1 .auth{)."'i!~.s or fulfd parlfu%); <:md al! olTh,'¥ worn fl:'"0':1ud geM"ffirod by tw fur 
E'i.lyar ln connscti?i"i v~1h th~ P~rty, 

(k) "fu\'(!~t.~U1»~ O.ate" ~Uil! nw<.m th~ data s:et forth l~ t!w first p:arngroph of thk> 
."-.srt.~,m~'''i-

(!} 'G{lnemllrtumgfb!OO" shall m~;~an My $nt$ afl \'1-<a.trot'ill~s, tlJlephom ~;>;i::h~~e 
nunt.<~t$, atC.'1fiw~vr~! orengh'l(*'!ing plans w1d sp~~lffc.atron$, m<d d~~v~!cpment tights that 

relate r>::s h)e R(Z&~ Property or ilia Personal ~E~0~----------------------------............ -~..:-,~ .................. ~ ... ~-.. ... ·~-~-,-,, ... , ......................... --... ,..........:...-~:- ... , .......... """"'"'"'"_... ................. ---
{m) ~Hal'at~ksus Mat(l'ooW" ~ha!l me,;m sny to~<:, mdiooctfve, et:!tl:Mlc: t¥ otJ''ie1wis~ 

hm:ardo!J$ :'liJbgtttr.<eEJ, !n~!Udl!19 ~tro!eum, it-'> d~nvative.'3, by-p,"Udut)j:$ >~n;j othJ;ir 
hyctrot.attcns, or any submanoo having any col'!Stituent ~lemMts dl$pfsylng any_ of fua 
ft>rogolng cnat~ct~'$ti~. 'The term ''Hazardeu$ Metetfals" !Mludes, wlthout ~mftat!oli, any 
!;:Ubsbn~ roflWJ&t~d uro;;or ::s.·~y ;and ell f~d~t'l:l!, stat~ ~nri ro~! stmllt~$, !$'..'<-<:St (lno::!udtt1:g P<lSG 

!>$W), mgt.dali:c<tlt<, ordlnsnC\..~, rufe~. Judgmool$, ~~·~ro,. d${Th.~, ood~. pl:a:rm, ir,Junctlcms., 
~'f!llt$:, eonoosslons, gmnts, traochil>~, ~sliS, at~!tlemoow. an{f ... ou-rer-govemm~.ntel. 
Jfr~bfutkxls, whether Mw or harn-a~r in ~act, re!'atlng to hum-an l'>elllt"h l:h>:l ~n:v!ronm~n~ ot 
to emk>Mc<i$', liis.-;h~~ru~s or f(;t'*'~' or ~ootltst;mw, t.{mt.~~s~l'rumt~, toxk~ ~tj~~Ult)W$, 
h<!~~roous suhstance:a or wss.ial!< inln- me amtimnm~nt lhch:.'tj~~. without !lmitail<l:.'l, ambi~r;t 
sir, surfaoo ~tt}r, !;!rPU!l(l \>S«swt, or !<md, or olhmwis(! t'(:-!cl:it'\1 to fue m:>snufucru~, 
prooof,slng, . d!~fu!..<tion, IJ'SS, ~.tnan~ sfm'aGe, {11~~!, trnn~pat'l: or handl1:~ m 
polkltanw. ~>~~t$mlnant$> haza,"d(ltsl> mat~srt~!B (.).' ·~-~~>3;~ c•r ttm ('.le&~n--up ot other 
tetl}S\'$!s!km thamot 

(I!} ·i-!~n:.foij$ M.awri~ft> R~pons· ~h~l.(! m~<J>~ r:my ami atr ~rtudla.%, tepori~, 
anely-s;e:s, ;nfurrrtatkn, or ofuet writ!en re-oords reW!rditlg 1he ~~n~ ¢f Hazard~$$ 
Ma~eri.~!$ m, Gtt it), lmdE!'t or rell!ltlng ttl th~ Ulnd, 

(o) 'tn~nsiPI~ Pro~rty· sM!! m~M, to th~ aldl=~,~t ltl& sama !$ lra.~~'fur<.ID!e by 
.Sell~r. Seller':~ i~t ln th~ Le~es, tf'!:!:! Ser0c:e Ccn!racts, the P&.rnlit$, the Gen:eml 
!n~m~i!X~s and t~ny <md an rlghtll! l:<llh~ t~me of fua fmproveme!ll$ upon '!.h<s Rmt~ Property., 

{P) "Land" sh:al! ma£in that c.arta!n psmef if. ro.at property !O<C.ated In the County' 
and Stat\\!, as mtX~ r.~rtlctitarly desoioo<:l orl t'la .atW~:f1ed ~hihlt A 

(q} 'L~w.'Wlt" shall me-en that ~rtaln l~-sult ~ptlcn&q t.1S, &nk l>iatkmaJ 
Assv"C.f~1tfun as T;•U$!M For Tit~ Fff${#Sfurod l·fQlrfam of ML~F'C Comrm~rcl:ai Morlgagl!? Tn.>.St 
'2/XJ'!--i f...'<;tnnwm.i<.3l Mor~{:}ff} P?.;JS$-;ThtOI.i)}h C..fJttifk~.:'ift~<x Setie$ Z007«7, by, Md lhtt>ugil 
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Mk:ffanrJ l,.oon Sal'Vfoos,. tnc.., $ ,lf& S~ Sewloo,r;, ~'S. P.&mH!$ Del/$J'r.if)l.nwlt Co,, tnc., a 
tlew~da O:..~tion, Ca~ No. Qtht\5~1 pendfnt} ln Department $ of tne Elghfu ,JI;{jicl.al 
Dfslrict C;)Uii fn Ciari>: County; Nevaoo. 

tr) "LeaS&$ .. s.~ll mean an</ an<! aU !eaoos, tanaooies. noon~ and other righw 
of o~pantl}' or uoo of ar fur ~y porl:ii:::!n of tim Real :P~rty or the P~'!al P>-o~rty 
{intl!ldifiS all amS>Mmantt~ and ron~-Ym!s theroof} that are ~~ s~"'t: 

{s} "Le~~r"' s:hal! ma~n U.S. Bank National Association as Trustes For The 
Ragl~ Ha!d~ of ML-CFC Commardal Mortgage Trust Z001y1 Comr®rcl>:U ~\c$tsa~Jf! 
Pa~s-Through Certi~~s &!lies 2007~7, by and through Mid!al"ld lmw. Servi~$8, inc,, as Us 
Special &lrvk~~r, ar~d l:h9 Pml~tff! !n too !a...,-s;.'ft 

{t) ~L~nder ~roup,. shafl mean. lendm-, a!!d Landers ~bar and ms,~~ .am:! 
such memt~r's kustw, t~ .s~cer. ~cial ~<:.II'Virei<~nrl oornllcate halders an<! ~ll of 
sue~) pam~~· respectJve past, ~$W~f., and furore ol'flrers, dl~"'ttro, sha~ ... hclde:-s, genera! 
pa:rt.nfu·s, Hmitoo partners, rrwmoors, mana-gam, agents, represerrlatl\'e$, he1ts, ?Sucre~, 
ass;lgn~ a.oO attomays and l;i'!! of suCh pcart:les' ro~pet.·if!le t>!;lftlli, sut--c-6SS<:t~, cand •~&>ign.>s, 

.· 
~"<."<·-·-~-------~u-)~-""·-;;o~-;;" App~lntlng Roolltfwt' slmll ~~;--ii;;;--·;,:;;~--o;;;··~pvin!ln~---.. -·-·j 

Rec~i.;nsr dat<~d .Au~ust "13, 2QOS, submitt:OO 111 L~ndar, <~ :Plalfitl!f, ln Cl.1nnemlcn 'With the 
La>...sui!, <~d duly appointing Gro:ysmr Re?.t Estata Partners, J·:>lm R.fsls a;:; >:~g~;mt, as 
R~w\.<er of the Propmiy and gmnt!ng .t<;' t~e R$.00ivsr certain aulhorfty and ti'u<tlea, !ndud!ng, 
\'irtl"loll1 llmitartlon, the ~i~Ji.horlty ~nd ~cmr.: pc:<~<ver tn ~~ propwi)• l)f Soltow-sr in tba 
t'!td!nsry C\l:tlffie !1f tlu$!n~.s Mcl to ~$}l ~~ pro:p.ttt; t~f SOJ'roWer subj~ct 1o prior wurt 
approv,sL 

(v) •?$rt¥l!ts.~ shali mean ~¥ snd .all ~~~nses, p!$t"mltz, authorizations, {:ertil!t:-..atgs 
of tx:oJp.a:ncy end other approvs!s that ere !n effect for lhe currant uze <»'ld ().p~l<lti:o,"l- of t~ 
Ptoparty. · 

(w) ?emonal Pm~rty"' snail mean aU tanglbfe personal Pfu"'Pert)' $fld ftxturo:s it, 
1he !)<!SSt'lS$lo!\ cusrody and cqnt"'l ct Saner and 0'\~Vn~d h-y Bt.)trt_W.'E<x ~•tm' fo<:::::.ltt:d Qn <.Sr 
attache-d ttl ltm }~al Property. "f!~l'$()naf Pro~rty" ooes not ft'lcluda property {\'>'l>'flilld oy 
oth!i.!n> suet~ as renanw 1mder Lea~ or pwil~ ro S!$f'vfoo C-on~ct~. · 

{xJ "P!:'Qrmr't~/· sh<lfl moon wll~ct!vely the Re$:! Pffi!::lerty, tne Per.oonel Property 
and the inl<~ngibie Property. · 

(Y) ~?t't!~tlons O~t~~ ~fl mt.~n {he calend~r day prlortoth& C*'slng Date. 

(z) ~Purchsge Price" s.~l frl~~m N!nlS! Mlll!<m Av~ Hundroo Thi)U.>Sartd <md 
00/100 0,$, N!<-1m {$9,500-,000.00}, 

(aa} ~Reaf tJr>C~rty"' shall m~an 1he L<m4, to.;;eth~ witl\ Se!let·~ !nt*Mi ln ttY~ 
bu!ldln~ arm other lmpro'«'$menw aM fudures 1~too tha!'l:len, roga'lher wslh all r!ghts elf 
\\'~~j>s, ingress <!!'ld agmss, essamerrt'$, tfghts,. ptM!egoo, herM'lrotn$1'1$. ana <~.p.purtooM$:.1$ 
ti'lerfJ'to cr In any way ~IP~.rtafnmg !hereto, 
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(ob) "Sfl~urlty ~~~~ shan mean the mwutltj dapocits, If any, it1 ~rer~ 
~eisloi) with res~ to the L~es oocl whfoo ha~£~ rlot boon fu:!:'rol~ by 'Hmmw poor 
{~ C!Mir<:g. Socu!'fty De~ ~.00!1 not !ndtJde a1w ~~· da~fts, Y.<hatlwr or nol 
p,~\/fd.OO fur m tm:: Le~~- wh!dl ~ paM w Se~&"'~ predoc~)r($} !,n l~tarest U> th~ 
l~p~r!)• and whk:ft >o'>~-ero ~ 00:.~\mroo to S®ler and are fl:t}1in &:lller's pOO..."le$$M 

_ (<:c} ~se~lGt' G~p.; ~>-ll>an maan ~ler, ~ all of Sai~rs past, presrmt, and fum 
.officer!>, d!re-'10rs. ~ht~ron~ro. 11~a! partn<O!ro;, Hn11~ad f.l<.1ttnsrs, .me.•m, men~~' 
~a'f!ts, repmh~ntatvas. he!~ &l~ttm, es~gns and attOl'rleys and all of such pm&s' 
respective hairs, .su~, aoo ass}gna, 

{du} "S~tvioo C(:lntr<t~ts" ooalf moo11 any and arl ~r.,&:e .. malnh,~m;(netl, Sl.o:ppty, 
oper~ting, tll' ~npklymm'lt conlroct$ or Q1*..r s~rooments, hov.~ver tenMd, '>'>:'ti'ften or l.m:d, 
a.tfucting me U$-e,, owneruhlp, malnt-&.<mnoo, or opem~on af an or any part of fue P~~rty 
{btrt ~peeffi®!!y ex:du.d!tlg al'i}" l~.A~s and any rn<~n<~>Mn~nt ~gro~m~nfu}, 

(a~) "St.rt~ .. ~<h1;dJ meat'! th~ State of N~vada. l 
' 

--··-·--··~·--··-.. --~---·-.'"""'-""" .. """""""-"""""'~-n·'*"""''W'Ocl·, li,..,.~,.·n"'"nr'~'l'i""''i>"»~Q'•"o ox~Rl~"·'}f Fr'T.;.-;;-.<z·r~r~~r--· ·----+ .,~Sf ~-.;;~~~·~ll~¥ Q.~:,..a}o!. o·~~~":s '} tW~ v~..;.~~V~S.~ ""·• ""'~~::..>.:;,;;~:~ t~V~ n.:.~ x...,.>'" ~ .._~ W'o.P."'(~ .._~},~N'" 

~-. i 

(gg) ''Tltht Comm~n~nf' shatl ~~l the cmnm!tmant, attad'*>d hereto et Exh~bft 
B, R':li' ~~'Ua.~::e of an zy,-.n.~r's ~ls lnsuran.-<'le pc!cy l&l§t!OO PY ths TW~ CompatiY l:i f<~vor- ~)f 
Buy~1f In !h$ full ~rwum of tim f.'l..<r<'.!'l»!$C Pfi;:;€:. 

(hh) 'Tit!~ Cotn~ny~ cl'~!i :f'n$<m Fit~ ~rk~n: TW~Jrmg~rn.:.? C9.mp~ny, ~Uts. 
ofnce i~te{l at 2490. ·?,iit.~b V$s~~ ·P~rt~~·~~y. $~1it~ 1 bo, t-t~nd~r~n, Nev-ada 80074, 
Conwc.t Perscn; Julr¢ Sklnnar, T~'liephcM: {70:2) 731-4131, Fa.~lmfle~ (800) 2:JB4$25, E· 
maH: J:skinner@nrslam.com, 

12 Ofue{_Qf..J'In~d J:tltm~- Other cap!la!l'z$d t~oos COflt&lnfld In thlt: AQJ\'W!N~M shall 
~H~ve th~ mean!~~ <~Mign\0 to th~m lmtell"l. 

A.R'rlCLE !I 
~gcJiAsE rRF~ .ANn r.tmM!L~~~~~~~P. &14-lJt}rggms 

2.1 Pure±!~~, Th<iJ total Pl..~r~~ P!ioo s_l:l;sl! be !he PUfClli1S~ Ptlte oot forth !i"l 
sectkm1,1 ~r~hl$ A~~~mam, 

.22 P.aym:arrt ofl:urctasa Ertce, ~ Pt.m:hase f.~ aha!! be paid >'IS fcll~~iJ:'l::. 

{sJ Gu..'l$!.tt!Q£JJ~fi, tlpon e)!E~ of tl'lls Agreame,"it by b::>ih Buyer ill1:d 
Ss!la:r, suyer shal! deliver to ttl{>< Tltle: C<l-t)1pany h"' ~~( th~ lnltiat ~~'*ft by t:'-<~h!a!"'s 
chad<: <:l-' b~· wlt$ ~n:mmar. !f th~ Dapoot is nct rocelved b)'' the Tal~ Company hy me. 11em 
fil.l~!nOOl\ Day Jbt:tow!ng ma Ex~ilm~ n~te. trli$ Agrooment ~~ll ~~ rem1ln~lt~>-::i. TM 
O~poslt 1:5 ~msh:lar~fion for tfif.! li!Jtl!s granoc<d tQ SU}<t!f to purl~h;;!se the mperty and shall 

: 
~. 
: 
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.lxt J~>n--~ftmdab!e axcept as othatv.1St1 p;•ovwoo he:rwn, Provided tlmt Buyar has s~;p~<oo 
Buyer's. T~'P~lY&' k!ef!ti!'k~ltlon Nuntoor ~n ~~e OIW hered $n!:l: ~w;er ~'<~t~ ~~ 
MOOt-..'mry rog~!~My fwm$, tnt~ ne;~~t shs!~ oo hdd s,., &n .m~ ooarmg :&..\OOI.H'!t V4ttl a 
nn~m~~ lnsmution muf'J:m'ly appro~~ by Salf$r and tfuyer. /my !n~~S:t aCCNad ~~" 
shall Pe:®me a p:a:r!: of the Deposit to be applied or d~~)!~j of tn ~ S:arne mann~r e~ ts-:e 
Deposit At ttla G,":>~!ng, 8l;l.}'er soo!! re<-~\>'S a ~It against h"le F't!rotlase Pfk~ ln l:h~ 
amPU!'it uf \l'i$ Oeyo~!t 

{b) £!a~UOOL&..1LCl~<t{~, ·~ b:<~al)(:e of ihe Purch~ Prl{l$, subject 1o the 
pfl')l<*km~< &xi Sl':lj'U$ttnanl~ s..<St furth !n thls .~reement. shal! ba paid {l) by 8U).>tW k) &.~er 
by 'h-im tra~~~~r to Titla Ccmpan~% ac.:oount at tha ti1nQ !Jf CklSl*lg, anrl {ll~ l:ly ~ 'fff.!e 
Cor!1},':1flY to $clrer !:W WI«> m~~f~· to $~er"s ;a;et.'"<Jttm ~11m$dls~ly U~"1 Cloo!ng, St.')'af 
~pre$:s!y ~c~O'h-ioog~ aoo ag1~ t~at to if~a e.l>;!ern B~)'er ~'>ill ~quire ·t~na.'itino t:~ ~~ 
on this. in:lns:t»..~~. tt'l!s f\,Ql'e'Sm(!~lt !s not oot<jecl or ooiu:l~~t~M lo ant W<~'l oo Buyer's 
~biW\'J-' tn obt~~~1 sucnilnsndng. NeMru- Lender G'\)up nor .any enti!y r;s!afud. to Lendt~ 
~roop in stly wa'f or any membet af l.e."l<.:kw Group. ar for wh!c..!) LMder Group 1:1t· ~ny 
<mt'nb~r of Lender Qroop &.'iS ~s a roooulf fw ffn..~ndng h~ any ob!lgstJ.on to n~'lce 

--~·w·-----··-~···"·--~.~lJ....JtiKBm:§~-gfStm .... e~ .. ,~~nt.S.!l}.~--el~c~ ~Q ~~mm~· ~U. .. itppfit~ti~¥Uht .. ,-----} 
flnant.ing wilh <>r.·y imti!y r~lat~ tu t.endef Group or to &t'ly nll.'nnber of Lender Girn1p andior i 

' a1'1)' ~nt!ty f<lt ~~.:fllch lel"l¢$:~· Group or any n~'tlb<:lr of l.e!Wer 'Groop is sctlng as a ~'1dUU fur ' 
l'in.andng, $:Ud'l fit~<~n(;.Jtlg ;;~pt·li{:.<>!lt\'l t.l~~~u oo wn~Mderoo lndepemi~m1l:t' of th!$ ~r<ms.a<,'tio!l, 
~l'Kf ~)alt'1& t.t'la sul:nn1ss!on of" fue: ~'lp,~~t!on or any deci$iOtH~· CPlW'll>lffi)(mt h1' any oot!ty .ta 
PfO'lide ti.nano.:'ing to Buyer sh~~l! ~u~;.~;t ·~~· eff(Jct on B!:.l}'~'*f''~> (}!' S:!:!!l~~r's ri9Mi:s and !X~Ugt~tloM 
h~ret~nde:c lNlrad funds must be recclWld ln the Tltla Company•s a.c-<;ount pr}or to ~:00 p,m, 
St~te tim~ i>t\ the C!os!r~ Oaie. 

2,3 lf!g~im.1 AQI.ustme_nh sod Prot.:ltions, Ex-capt as o!hMvlsl:l PRWktoo i!'l' thl~ s~ctlon, 
all ad}uslrnl:mt:;; ~nd pmmtions b) the Ptm::~az~s Ptic~ j:m}'<lb!e <~t Cl!JSlrtg,shal1 ha ~"flpl.J~ 
a~ of th~ eoo of the Prcmtklns Dale, Such adjustments and pro1-atkms shal! Include· the 
f-qHo,...~r.1]: • 

{~) R~•,w:;<iu,_g~~-~ndJig~!~n.~. S<Jl!!;lr shall bl(! ~nt!t!ed to re>)~ve ;a~! tlSl;.·en.ues a~~ 
sr1all oo cha~'<$d -....rm all ~xp$nse:s rn!.atlng to the <t·tmarshlp and operation of the ~ft.' 
thmugh: the PrP81io!1s Pat~, ~md tc~ the e~ent sny reva,-.,oos fur tM month ¢f Closlng a!<l 
r~::l't w~ectea prfur to the Prnr.atlor!S Da~, Se!!et sh;;~l! oo em.moo to a ema!t f()r s.~me at 
Clook"}Q, Ail ~<Vem.tes <md e.xpenses &"!&~ be j)r&~!ed as ;:;.f ilia ProratlOf\S Da:W, Wi:':.h 
rm~pect ~o any delirt~uent rents or pther .reverttJ§!, Seyer shall ~} diligen§ and goorl f33ft!f 
efforts to ccltt~ct the same after tns Cfo~ing. Al'l st-~'>h·t'Gl'ffi.ctitm~ ln ~ss of tt1e 'crooit ro 
$(Iller at Ci<lS>!>IQ ~hall be mmltloo by Stwer 1a SeHer prompt}y after ~!pt. b<Jt in any ~3\~lt 
not rater than ~en {10} ca~r d~~'S a.~er reeslpt TIWi furo>Jl)ing shall ~not, howav~, 
pmhibl1 !X s-e?>trict &~Her fi-om attempt!)~ m oon~ct iN any !awful mtlt'H1t3t <~fter iha Ck!Sing 
'an)' such oo~nqlJerrt rent or other revs~ua d!~'ilt !hJm the Tenant or Qtil'-'lr party owl119 
st.:cl'! ~ti'loun!$, provfdoo., oow~>·ver. that $~!~" shall not 00. ~tled ro sook evfct:ion ci st<y 
t~'flar~c~ m't~~ lhe Gtaslng. lrt .my svat1t the fi~ monies· ool:looted from T!;!nS:~'rt$ ar oiher 
partie~ $hail be appll~ tn flw rents and olin¥ oov~m.i$:$ tle!ln~nt as of the Clo~>Ing G<ilte 
w'rli! the ctallr;qusr~cy M.s ba>m cured and wen wffectior..s shall oo remitted to Baller in 
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a.ccon:lancs wilh 1he: r.q-:-o~\<:.1~ haroof. Th~ pM'Islona of tl1h• &'cl!cn ~M~ W."\'1'-''e t"'le 
Clm;.ins. 

{hJ .bw.!§!L..E®WWD m~t ~cegm· Q,.~~~s. r!<~•er sr~ll f~~ c.~ 
~gakt.~. the Purchaosa Price at C~nQ 'far {l} anv ~( t:Xi:JX3$lfu, !,lf~ any othm' mtme)', 
~~ther ~tfu <t~ny asmM fnt~ !n S~!!ar'~ ;;!C!ti<Jl ~~~io,~ for the ao~mt of Tenaflts. 
lnti!Jdmg, a!! re1<!aJ~ ~cmi'ty, llflll~, key, oa.mage, and otjk~r deposns, ~nd {lll) any prepaid 
mn~ p~fd to Saller by the 'ferla,"!ts for an}' rn11t due and {)\i,.!{~ by Tenomts a.~r 1lie C~, 

{c} "faxea ~ ~~:W~ ,PanQ!nu nand Certlfig£ U:fi_ns, Tams a.n(j 
assessments f>."A~ h1e yoor cl C~fng sha!i be prormoo as of tile. Pror~ Date !n 
acca,"danc,e. <vlt?'l t"!e: \ftte date ~f lhe t~'IU.'1ic!'pallf)-' ~x 'l:a>:ln~~ tmtt !n wh!eh lhe Prope.~· Is 
lo®too !f the a.rno~Jnt of ~>Uch taxes Is kn~\<tn at the lime of Cloo\n~;. ff such em...nunt eannt~t 
oo fuen az~rtt<inoo, pmr-~tiCJ'I shalr oo ~M upon th~ GnXRl:1'lt of the tax-es, \'liti'l ti~ 
n><s:idn'll.m'l disoc,ur;t al!o\t>OO by !a.w, lt any, fur fha pmee.d!ng fu>oa! y~ar for ine appfi~bte 
rm.mlctpm1ly or taxlf!:9 unft lr< the ~vent ~hat after fue C!ool.~ Oate, any of :>l.K,::t taxea, 
(.·harges l':>r <~m>ess.tner1t.s: sM!! be tncta;;!S!i!d or mctu~1:i:f them shall no~ w an~· 

roo.P~->"''rtiMment post~clooln~, r~pt. ~ otha!W0'~.m£. N>>.-a!rt, ln tl-t~ ~:Wll!i~H~th~---~ 
comm~mt:{.<'Tinax~%sl otl M Pn.1pet.1y ;:~,ij that ${st:rl a3p~ar tot th!i! ~><~r in whk:fl th$ 
Cloolng t\Celtrs rflsulf:s frl a refund or ro!mb!Jns~m$nt ~t ta-.:as ~ctu:a!!y pa1d 01y ctue,. Se1!ar and 
au:y~r $hall "*lch ~ e.1tit'OO to ~ha"$ ti~& refuoo or· t'<;ltmbllr.r.ement of ta\(e:;; !n $n .amoont 
(lqooi to m~r pro rata share oft~ tax~ paid ~.>t lhe Clecin9, exoopt that Suyer'a sha~r:e shall 
be tOOt>COO by tM pro~rb'Ons~ Shere <i ;<iny ffi<pl>IM$1> !t1ctm't!d oy S~!l!;lf' i:f! pro$0C:uting the 
<~q~~~- lfl ~w eve-nt mnt any ptol£1~t or ~~.P~l ~)f ar~ a~~ment ot a~· r~..a$$-(l~rn ~or 
r~S1J' yllar prior to 1ha year fn ~cl'l m~ Cl~'l{s1S ~!'$ rasuits in a n:ifl .. ms:l (!r tl-:.l!ffib~Jrs~nwnt 
of ta~~ ~3k!, th~ S~l~~sr Sh<>ll .C:~ $ntlH~ ·~~ ~~fi-J!h~tr.~nt of t3tictl refu:rtd or rmmt>;.~m\:)r~t, 
\o,1!h Buy~ pr~mp!Jy fotwan:ffn~ ~mch ref\md or f$lmool$emant to S&o'isr, lf Swyer re6aves 
Lt)~ ~arne, Other ~ssessm~ntZ'$ r.d !ru>Juclerl en the regUlar pr~~ty t.::~.;<: bl!ls, !ll.»t~$~ ro~~ f'(lt 
transferrl$d !l.cen~:s. and state or rn'l.!n!clpa! foo:s an<:! taws for the Pro~rty for i<1e 
app!lc.abte fts:cg! period <1unng which Cloolng ml®s pl~~ ~!! M ad$ustoo a$ pf !hG 
Pror<ilion£ Date on the 0..1sis of lhe m:Jst re~nt asooli.l:liflab!e al>Sessments and tates, and 
~'l§.tli !'lOt Pc~ ro-prorowd po$t~C!o~~-

{d) ktlitfuL._Zcl:W!..l:t~· 8-(lctrlc.,. water; s~vmr. gas, fu~!. wast$ oo!!l:lc1Jlo)l1 ~'l:J r~in\1\t~! 
~md o"!h$r umity a"l.d ·:>~~tin9 e:.:pa~ rol!i!tlng to lhe ?roparty sf~~!! bt:~ ptornted as of tJ)e 
Pmre1ions ~te. tt shan b.e ~umoo tnat t1e t.1lli~' Ch~<ges were !n~srreo umft)itYl}~l ciur%!19 
ihe b!H&<g per!oo in wnlch the Ck~ng IA.~~ta'B. tr bill& · f()J" fue appiic~b.le ~~oo ~re­
u~avaHeb!e, the amoun-ts (lf $l..!cl'! ch~s v,.~U b!;l emlrnated based upon t'l-Er !.~trurt l\:n~~'fl 
~~lfl$, No,~<tithet:N'ldl~ the 1oregolr~g, tQ th~ e"Z>;l.ent ~>lbl$, ~!tar and Bu~<.~ ~l<!IH r~V{~st 
tn~ ut.l!lzy <:omp;t~nf(;-s to ~~~ tlw m~m ·as of th~ Pr"r-~tlons Oaie, and Seller sh~!! oo 
re-sponsibli:l f-or a!! dlarge~ !nc-!-~f!"ad throug~ fua Prornll<:ma Date, All prepa!d depos"(ts tor 
m.mtf®:s $hall ~~.t :-efl.m~oo ro Se!k¥ >3t th~ ilm~ of t:-loolng by 100 omfty rompanles, and lt sha.!! 
oo Buyaf'$ ras~~SlbHHy to mak~ any t.'<l:ll,:Jty deprlsful requfrad far S*!'Vfcy. 

{e} .Q1t1~r . PtQm'tlru1~· !n addttion to the pU.l'«iam .. ~y statt.~ ooju~tm~.,.m, 01nrl 
promn.ons al Clooln~ the par'fies shall aJso. rna~-;:e such adjw.slnwnt$ end pror-;a!l;ms. 10 the 
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Purclm$$ ~rk:e ~ an~ oostomary a!W usual ln trunsactjoos ~!ml~r to tte t~';;'ll'l~tlon 
ro."l.wm~ cy this: A9teflfneffi. 

{f} ~tld,.E.~Q~ Mfust~t1ts, An prorations, ~ems and 
c,~~ m~~t!!;l a11d d~1erminac as hereln pm'«10~d shall he :ffna.! as <if th:e Ckm!ng Oafa, 
un!ass cthef'.,..:.w ~peeffied h~t>*1, Thh pto\>~~~1 ~ha!! StlM-1\><e the Cl~~ng, 

2.4 &\?$!:~ Ml1~*t· Se!k'n' and !·)!.<)"& shaH each ~¥' %or b~~ Escrow Fae charged 
by !he T!i:l€: C~p~ny, lf ar~~<, ~IW ~l!$1' and Suy<er shall ~ach pay % of all St<rlli.\ tea! 
property trun~®r taxes. Sal!er ~hall pa~· the ~me l'r'lm.t~&~r)OO premium f~· 1he sta.ndsrcl 
wvem,_ge O't..rlar'$ fftla !n~wra~ po.~C)· w he i$~ t~ Buy"~r by "lfw Tl1la Company, Buyer 
:>mlll' P<~~~ at'l eo-~ of raC~:m:Ung, me 'COOt 9f any atiMdad coverage and ll!ndo,."Wments w the 
~ pollcy ~~~ Of teqUiroo by SU}~f' and l:l:le wst l:!f $31W Stm<Sy obfa~ by Su~yer. 
Attom€:~' l\'t~$, wnsu!tlng ~ and other due di!f~e.1ce expense$ .sha!l hf1 bome by thf.l 
party lnm.tmnq $($Ch ~1<P~S$, The ptt-1)>1S-l¢."l$ m'' tttk> ${letlOn shall ~>\Jf\We the Glo:<~ll'l{l 

.3.1 fnfurm,Slllnn R?garrtfrulft"?~'Th:, s~sner fla:so prO'·i:Ooo arid may ln thE~ full.!f~l pHYlidf.> b. 
Buyer doetim~nm ana· lnfo~W;;t!ion per~kilt~(l !.<1 n-m Property, AJJ of such lnfutrrn>t!on is 
p:r<r~'lc'ed simply ~-s an a~mr!OOa!l~~~Ho Buyer:, and Sdli* ma~es nl) rep.~s<:'ln~tl<m!l a~ tQ 
~elr aCCt~~cy or oompmw:ness, Buyer understands 1hat sl:m'ls of tile fur~olng docul'!'W~s 
\'>~re provict~d b:~l t.-'tf~m to S~dl~ ~md ,_..~r~ nPt prop;;~~~ by or vmlfle<! by S~!ar, !n nn 
f~~rn snali S~'l~t be obligated· to deliv-er or make availaht& to Bt.yer ·any· of Seiler's int~rrlal 
foomowooa, atir.me:t·ctl.ent MM~§OO ma~lillls f>t appK.~i~!s-cl'~ Pm~liy,.!f any. 

$,2 ~on.Qllk>Q, of t~..f..m~~· 

{a) Bs:..<yar h~reby ackn>:>w!Mges that Se)ter has pmvlded 8uyH suffip\:ent 
opportunity m make !WCh )ndepM~mt fadua!, p!'lygk.al and legal a~amln~'tlons and 
lnqd-1~ as Buyer cooms nec~a!)• aoo clas!mhle i.41lh rl>!sp~ !;) tlWc ~m~tt)' m<O tho 
iransacUc:,r~ oofl.t~mp§atoo t:'Y thfs ,>\groonwnt e11d fu~t 8u)r'~r has apPfO•led me f-n>p£:rty in aH 
f$SpiS~. 

{b) Buyer doell hereby eo..~na\><1edge, re~msent, wan-tSnt .:mci a9n~e h> and wlfu 
$eJl.~~f' th.a!, i~X~t !$$ Oth~t\S.1~.$ ~Xprt~~ly pt'!JV'id.OO in {f'llz 1\flt~QtilE.!l"lt {l) eu)l$r> iS e.xpr~ly 
purK:h<~$lr!f! th~ Proptsrt~r ln fus. t\:<f$ting !Xll·KlfUo~ "<m k<:, <.t.>b~re is., ami \Wth aH faufu>* and 
ep$¢!tlc.a.Uy and ~:tpresmy wtfuout any watTa~ltie$, mpn:~Sfltl'btlonS< Qr gu~~tttws, 
~th~r ~XP!'~:!W ~r lmpU~,. ~f >lHlY Mrsd, n.'liur(!, ~r ty~ wn~*~ve:r fmm ~r on heh~l:f o:f 
S~!ler wlth r~~ to ~U fuct£1, c:ircum<:>!anoos, wndllioos end dmects; {ti) SeHer h~ na 
obUHatkm tel frtspect fur, teP<~lr or oorrect er~y sud'! fucts, tirwmsla~~. ooncl!tions or 
dafecw or to comPfi>n~te Buyer for ~11e; (Iii} Se!lE'..t' h~'> s~'fi~!y· h~rg~lhed fl>r t1l~ 
~umptlon bt s~~:r~t of an ~$pomslbl!ity fp ln~ and ~rr·l~:~ifu.ate fua Pm~ny and of an 
lisk of adverse oonctmons and !m.s mn.!clurOO the Pt~"Chase ?fica a~cl ~'!her t$lms of 'lhl$ 
MretJ'!'1~tlt in oon~emtk:<n thereof; (l'v} Buyer has unct~rt:ak~n art $\.tch i!lSP~ilwm and 
ime~>iigatil'm~ f)f the Property oo: St.l}.ter deems !'!S~Sl>SfY or sppropsiete under ths:l 
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ctrcumstarroe-s a~ to ttre etxltl!tioo of the Pt~eriy am :fue ~bJ'!~· of fua Property rot 
StSJ~r's !ntandoo U..">~~ and ~ upoo ~~; E~r ~~ and will be ~lying &tictly and sclely 
up-;>n J,RJ.Ch is~tions end exam!nat!ons and ih~ advice ~~lt'ld .oouooel of its e .. m oons.u!wnw, 
sge,nts:, legal oc•~llcl and l)ffiC~:>~l!:< >*l!:i Btty~r {$ aoo wm be Ml)r s~ed that tha Purc.*'iass 
Price m fuir anct ade:,qu:Ma oonsklerotfo.1: for fu~ ~ {v) Sal~ Is oot rrutk!ng and has 
not made any warranty or re~n '.\lith roop$cl to afl!i nw~a• or ~_-,1hef dew 
P'!'O'o'ld!J><j by Se.ller m Bu~w (Whether pmpared by or !'Of the Bellar or ofuero) or the 
education, shli!~, com~ Moo or (j!flge.~ tif the pr~~ tM~t:lf or the phy:s!oo! oondllion 
or arq other oopect ·-=>f al! !¥ l>lny part of the Prop,gny <:~$ an inducament w SU)>W" to $l"lttW' lnto . 
:lh!s Agre!lll*lht and fueroafur to purclmse fue· ~ or tor any ¢N' pmpooa;' {VI) Seller 
l$ !n po~e...~!on, ~Y anu control of ttl& Pro~ey ~md was granted tt)>~ atrthorUy and 
s~-::fflc powt>r m sa~! the Property purswmt to the Oroer Appolntin~ Reoolver under ti'la 
t~rms of sw:cl1 sale as sp.sclfioo therein and consequenUy SeHer has mlnlrn.a.l direct or acl:uaJ 
knowled~&e o:mromlng 1he phy~lcal or ~o:xmmlc ch~J!'<lCtefl.s!lC$ of t~ Property. end {vij} QY 
roaoo."l of an th~~ for~r~ng:, Buy~W as...-cum-!e.s th~ Ml rtsx af any !oo~ ~r -:i~mag~ qoca.~cmoo 
by ;~ny fa--;t, cirt.tlfflstilr1oo, 00.'1ditlon or dsfuci perta.lnlng to the Property, Without !ih"W!lng 
the generality of an.~· of th~ for*lng, Stzyer Sif;~clltcally ackfl>,')Wferig!Ols that Si3'1~sr dm1S nN , 

---·-···"-~~~~"wa,~m..h~-~~~n~~·*~~---~-: 
llst!rfg or desc,'ibl"ng tf)e Property or the ihf<!rrnation, if any, pmvlded by Sf..ll!er t-o BuyE>r; and ' 

(c) S~!l(l:r h~rl'l!by d!$cl1l!tm$ an wan<1.nU~ <1f ~ny f4m:~ or mrtu~ wna~oover 
{sncfudi~ ¥roiT>lntl~s of oondl'Utm, m~nanmbnlty~ h;!~bftablllty and fltr~s~s f¢r 
partk:ular purpos~}. whathE~r e~p~s..-s-00 or !tnpl$~ tncJudlng, but not Hm1~rl to 
~m!'lt!~s with re~pe~t to th~ ?.rop$rl)>, tax t!.abmfi~s~ :l.t)n.!ng! land vah.1ec, subdiv!~Silon. 
or land u~. ~va:i!.ab!Uty of acews o:r ut!Utle$, ingr<!.i$S o-r ~~, go\'~mm~nt.af 
'~pprcva!s, orlhe son c·ondr6ornn:ri''the tand, Bt..•fM'furtherac1dio'\.il!(ilige$ tfiaraU%s' 
!~S ~uying the Prof.mrtY ,.as Is.. and in fu> preoont oonmtion and th~t ~xoopf as 
oth~rwlse expre;S$§y provldad ln llil$ Agmem~m, Suyer !5 not re!ytng upon >t~ny 
~~pilis!H'!t<ltfPn of any kind w natura made by S:eH~r. Stlf~r Group e.r lhnder Bn:nJPs ~f 
~ny l'lH!mbcr o1 S~!le:r Group or LEMld~>::r Gwup, or any f"lf. Seller.,.$, S~$r GtlliJp"$ or 
t.anoor Group's u,mp!o)'$<615 or <l!g~nw wfth f$~ect: to the uutd or Pr<Sp~, &nd that 
!n f~ct, no suen rop~~nmttona. w~re ~na® ~~pt as expriil~ty mst furth i'n tlN$ 
A.,q~e.l'lt; <1~1cl 

{d} Fu~~r and without !n ~my wey Um!Ung <.my Oth!&r provimoo of thl:. 
Agreement, SeHe:r m~~s tW warranty With rnspect to til~ pros.enee on or oo11eath the 
Land (or any parC~Scl !n pro)C!rnfty theff!t<:•} of H~rt!:ous Mat~rlals, ey >:f~-ooptanc$ of 
this Agreen,~tlf and th~ Deed. Bu~ acknO'Wtadges that ~uy~rs opportunity fut 
bspectlon aflcl fnvestlgat!!ln of sueh lartd {and other pa~!s In pro::dtnl~y theretc}· 
ha'S tm~m ad~w;;tt~ ~~ ll!nab!a Buyer' to mak~ auy~r'$ own t:k!mrttdnaUon with ~pe<:t 
to the prnsM~ on or ~~th the land {aM ofuar par~ts In prox!..ttl'ity th~reto} of 
~uch K~rtkBJ$ M~t~ri~t'S, Ftni:h121rtnOr~, auy~l"'$ c}cs!ng f'wmt.md~r :l>ha§! h$ de~mad 
ta COllStltut~ ~n $xpl"l<l$~ wruv~r of BUY$~ i!lfl.cl if;$ :MJet::~s<:<rn• and <l~SSfgn~· lights to 
sue an~· of the SeUe:r Group ar the Lenda-r Grrsup and of Bcyl;)f'.s r!ght to cause any of 
th~ ~!!ur Group or the Letu::f~r Group to ~ Jo!ned in an action brought u~lder arty 
fMer.al, ~S.~ats or tocaf fuw, rule, :aot. or regulatl~n oow ~ng or het~aft~r QM~fud or 
am1:lnded whleh proMb!b ~r reguf.a~ fu-e U$$, hQn\1!~, stonlg$, tran.:&portatloo Qt 
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df~posa~ of H<m~~ M<swsam ar whf~ rnqufr&$ mnwwl ~r rnmooiai a~liln with 
roo~ t<3 ~h ~~o~.m mat~riti!*, ~meat!y ll1<:-t00ing but: not l'imlts3d w fed~ra! 
'"CER,ClA"' ... RCAA .. , ~md "S.!\AA"' e~. 

{a} \<Wtoout ln any way fimffing th~ geoorallty gf. fue ~l"!{l pamgrephs, Bl.l)'ef', 
or~ ooha!f of itself, Its ~fror'S and 3$5!9M. z~dfi~:.al!y a<.:kl~1~dge~ <lnd >:~g!'OO$ that ~ 
foreVt\lr w-a!ves, re!e~~ and d!sct~a~ any maim rt tl@, ltight nave had (lr may have: 
~~t me Se!far Groop or the Len®f G!'"OUp, with .m-sp:oot to me rondl:Uon of tne ~rty, 
aittlw patent {W' latent, Seller'~ abll!l)• or lrnshli!ty fu obtain or m$!nlarn bulkflt>fl pamits, &lhar 
temporary or flt1a! c~rtmesw. W. ()'\X:tspsncy or otoor noon~ fO! tOO- uoo i;ll'' e<~1jon of the 
Property, and/or certffica'te~ of oomplla~ fur~ PrO~i, t~a acttta~ or pcrentia! inoo,'r!e c.r 
profits to be delil/00 ~~~m tile Pn:'lpett}•, thl!! real esl:iilt~:~ taX{!s or ~oots now or 
~reeJWr psyable meroon, the oompi!ance 'Wffu any snvifonmantru or oooupatkma! 
ptoiectlon, pallutkm, subtlivi$kln or lend R<te lew~, rules, rt'%JU!afull$ Qi' r"equ.1rnments ur 
HabUit~{ for v!olatfuns t~~root a.1d any ~-her $!ate 'of' f:a:cts V>ihk:h exist w~h r~oot u~ ina 

__ ....$.P...:..~=· ro-::_.-............ ".~~---~--- -·-·-"-----~--------...... ·------1 

[b) ~u:;:.<er s~"'ffi~llj• a<:kno\f<'ladj:Joo. that Buyer 11m; c;;lt-efiJHy revlewed ~tw 
fur~lng prov!slons ·am:\ .dlset.~~ lts lrq_.'-.-.,1 'With l~ga! cotrnsel, is fully av1ara of lts 
oo~uanoos, and that !1m .pmvtsiPnl> of t'lfs pamgraph are a rrmtooaf part of fuSs 
... \g1:aemen!. TI~ pn:wisltms of A"'tl® ~J at'ld of tl"lis Article m Sl"'al! eurvfve the termlnatlon f:lf 
tnls ""iF~nent or the da!lvaJy of tl"le Oead soo tt~ sm or s~<e artd 'll'"le G!O:llJ19,. 

3A _Maltlt~ll~tlQo:.ff~a...~~- Ex~pt as Buyet may mtle!Wls~ oonsent ~ wn'tln~, W1til 
th~ Ck::.~ll€) D~te, ~nless !his At}reement L~ ~"""''"~~f' term!$U$f~j, SE~l!er sf~~; Q) carry on the 
buslne<ss of t1o Property ln too ordinary rotu-s~ and !n ;'!! mant\ar ~istent wilh &nets 
pc.'ior proctk.-e~ .:!!} suej~t to tl<s~ te.<r>w; af S~o~ 1~t 1 het't\1&, maintain thts Prop~ tty ln .hs 
-proo.ent oondm:;m ami t«spa!r, orolnmy wear and tear el(oeptect: {iii} l'rla~ntl:lin m~ axts!i11:9 
lrH>Utl!noo poliaias: fix the Pro~tty {<3:mj a~· n1plaoomenl thol"$¢Q In full f<.lrt:e aM aff~cl; (lV) 
flct sell, tmn$:i'er, anCI)mfmr, mo~l~1'S or ~ ant ~i~n t$})00 th~ ?s'opMy or ln .any W2'l 
crn<ate or COM!mt to the (:fl.m!io.'1 of S."'}' w~ oondmon affecilng lhe P'P.)~t1y; and {'>'} not 
enter tniO any &llvioo Cntttrscw or olher simuar agr~t~m(m1$ ~t}Q kl th~ m~lntenant~ 
and repair cl' th~ Prc,pert}• \J.'ll-ess fuay am cancclal:lle upon thlrty {30) &:lys or,!ess nol:lC$. 

. S.$ En~ {{nto f~QS!nJ/- SU'filr· shall o..~t:lln Sellers ~e<n:oon~ be!bn~ ente11ng Um 
Pt~rty p!iCit to Cloolng, A'"'l'l aney upon lha Property by or on behalf of Swfer snal! ~ st 
Buyer's ~)Ja rtllk and ex~noo, an wa,~~ Performe-:i m.· <lf ~l ooh~11f of Bt.tyer ~~ be 
perform$d "s:'ng reaswabfe aff~ ro rrnnlmtza f."1terfaretle& ·"->ill'! Saller's artd any wnanw' 
use and occu;;snc,l .of 1h& ~t Prnp~rty aoo oo p&iommd tn a lhl&k.<tWnllke ~M 
oommerdaUy roaoo.<W%;l manner, and 1he ?roparty .s.~all at all tim~ oo kept m a safe 
c<:sntfl!lM, if requasted by $$l~r, 6t~-lt~r st!:<}II ~xo,.<ide $(~l!et ><Jilh a -oortitlt'..!lt~ <.i 
c.omprelwn..<:tt·e g~nlffi'!l H~hility i~urnnca, in fu.<rl1, ln an amoo!1t, and ~oo bjt a· earner 
reaoonooly accaptao1e to Saller, lnsmhg SeUet and sny o1her party Seller rt'l8y re~sonably 
de~Mta fr<'}lTI elf ris~ and ll)SS ~$$00;'at~K! ;,v§lh Suyer's t\.-..:~rci~ uf fts lights under thls 
Pa~.:;t~ph, Suy~f <Jl.~IT not csuoo or ~rmff any dai"Mge to fua ?~part)• 6r the imposroon of 
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any Hen ·l),'l trm Property, Suyw prompt!)' f:md at ·tw own ~xpen~a shall ~us.~ any :>:;.'Ch fl~m 
to be ro~~>ri, ~oo. In ~~ $Vet!~ <::tf ~.!Ch tmmage, ~!l 1'$$t0~ tn~ ~rw ro ltl~ co:t'ldltkm 
&izt!ng immoolaw{y plii:lr to Suyer'$' {or Suysrra agents) a::"l1ry, Blzy$f lllhal! !."!'ln!fy, 
.;:Mtmd aru:! hold &3l!er, Seller Group and L<~na~sr Group anti 001::h !Ymtr:foor th~t'OOf hmrn!OOs 
~11 o>t!d ~;-;s!nst <'3rt)! clahri$; dwnt~sas, elq)£!i1:>"'eS or lo~~, ~lltlng from t~r rn!ated to 
6tzy'ar'~ {ot .Su)lef$ agent~} entry upon fu£! Raal Prope·r'!y or ;actlv!tles m ra~ct of t'w: 
-~\l.· 

ARTICLE IV 
T!ilE 

4 .. 1 Evklent:~ of aru! EnQUm'Dr.:!ll~='> l.loon 11t1~, lr~e !ltl$ Cornm!tment is S'fulcl'led hereto 
<3S ftxh!b!t a. Rover ac~nc,,_.,,lMge$ recelpt of cop!~ of el! ~t,'lZpt!orss ref!~ the~in, 
pro'-ildoo Buyer had pt~~oua(~l nw<la, prior to the I!~$ Date hen::•d, a wrltten requ~st to 
Seller with re-gam ttl re~r¢ of the same. Tfw Tmt:, Cmnmitmerrt waz l:lm.l .is fullS hasls upon ! 

. ,, ___ •"' __ y.'hi0 S~y~re:>ieWI3;d the ~ta.tus of title to fue U;.md, S!!fer '*.a!~k~ ~1~~~ !O~l!L _________ ~~,.~.L 
- - ·- Aoce:maE@ E'nClJmbrances ana ffie follow!~ ~:fi.aJl 56 d~se-t'll$d ~Ac~~tab1B l 

Enoombrnn<.:~~>": ·1 

(a} R-(ta! t>'fOp!l,'ty laxss an<:! awessmerrts fur tha )<aar fn '.\'hie.!) iffi> sma and 
purchl:l$e ~~~~ l:le ~.io.'3:~, \>J'!l.ch shal1 oa proml~>d as: pl'O'<>'l4'Sd fur nemln; 

{bl Tha standan:.l pflntOO excepfun$ oornaln~d M m\>n~r"s ilile lMuranC$ P<11ld~~; 

(c) Zoning and ~Jther re,gulak:lty laws· arlct ordfn~ affer.tfng the Property, 
'i:nctudlnG, >.>Atoout !lmitation, any rules (}( ~wiatlon$ or ass~tion dooumEml-s $~ng ths 
Prop-erty; · 

(ct} h~irtets ttwt wouid bl:l clt.dn-.«00 by ~n aC!)Urate surve~ 

(e) Eas~nwnis for public- t.<fi!ffiaa: ahd al! oortdttlons, ~·tmanm, r~trlctkm.s, 
;agroome.~ts, il~tion~t, riM.l~>V$tl...')lW, <l~ratlons, dedlc:a'tloos mw eaoomoots cl :rect~rd; 

(t) Any p:~t affootlng tlm Pw))(~rty; 

M .~1.1y o!her mattero of moord r~ectoo ln li~e t!!!e 'C<?l11n"lill<l~H)W from Ti:t!a 
Con~.any, Flla No~ • dated _ , _ _ • .20"_; ·Mld 

{h) My matt~!'$ that a!'l:l ~lpp..'t)vm:f !n '<'>'rillng by ~r Pr (!wrnoo appm\100 by 
Bu~'~r in acco,"dancs with t."'i!s ,Agre~moot, 

42 \J~"lted ~ ~prrlmitsrleft!. On l'Jf' .OO'fcre lli.l! Ck$lr19. Date, Beyer ar~d!or S~Har may 
cause me Till~ Company to update thl:l· Tit!~:! c~nm!tmant !t fu~ updated 'Title cemmiiJn~nt 
wnmins exoopl!on:s tMt d~ no1 oonmiM~ ~ptao!e. fncumt.i3<IDOOS; Boyer ~Y milt wrm!ll'l 
o.qtectron thenrto j:lflor ro the oomplritm of 'h'w C'.ioslng, ff Suy!llr t~mely and propedy !lies 
wntlefl obj~ion to. an~• ~rn other !han an ,~':Mtlt$ Em::~llliDt"dnl~, :!hen S<:i~W ~h<:i!l M'lllil 
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ttm right but riO!: the ool!gat\ln to tl$S ~om ®l9:ati01~ to romQ\t'$. tll$eharga or eo;~t 
such U$!'1S, f!ncumbr~ ~ obj'ectfoos .w>\':1 ~~~ rnsw <l perloct of sbdy ($0} days after 
receipt ofw'l'ffien nolfoo t!wroof ~n which ro do so {and !f ~ary th~ C~ng Date shall be 
extaOOed}, ~~m- s~!! not in ~Y ~nt oo OOJ!g~ood 1o pay >!flY $tlf!1S of mon(w or t¢' lltlsaw 
any matter ln or{!e:r to remo~. discharge C<l' t<m'oct a:.;y !i!l!n, ootU!'I~t~ ~>t <~bjetmort lf 
Se!l~r shall be unv.1l!!ng ~>t w*'bft:.f to ronmv~ or cl!~!1Je stdl other !Wns, eru::~ .. nnorarn::es 
or o..~~fic:ns wlihin such pertoo, then Boyar msy, at its option, no !~r than fl~ {5) days 
a~..9f Seller ncllfioo Bu~r of Sell~r'~ ufl'Wl:!lin~~ or inaomty, e-lth~ -ronnlna!l~ ·tNs­
~~m~ ¢r .a~pt tit~ tn !t.& thetl m:!stmg Q:.lfldffion '<\iftl)out mductlon cl the Purehaot..a 
Prtoo, !f Buyar shall elect to ~"m!~ this ~~mert ~· provi-ded In ~ Sat.ikm, !he 
D~!f.>C!slt shall ~l de!lV$fflrl to Bt.~y~. thw ,t.,~emant srnill tann!n~te, am ttmreattar oolitler 
Sellar nor Buyer shall tmv-a· an~· further lights or obtigations hE~rnundi&r ~xcapl: '!.flat Btljiar 
sha!i r~main (lPllg~tad wlth ;~~ct to too !fid!.),tnrt!tle~ and abl!gatlons of Ulis .~gmerooni 
whlch :speclficai~' suf'II'Sva termlrmtlon. lf t,e \!p-dared Tltl~s C.ommitrn~nt <-.Onta!ns oo 
R'l<~Pliooo ather than fue t\c<'.8pf<3t~ E~icuml:mm·c-.es or If Buyer fu!ls< to glve wdttJM! notloo 
of obj~Ol"! ro S~!ler prior to. oompmtiofl of Closlng, an tnattem· roffe~ on fue updlilttW Tllifj . 
Commltmem sh'<!l! b~ dw:noo A<::ceptab!e Et'letlmb.<anoos, t~is Agreemant shall remain fn : 

_____ J!Jltmt"\.":'il.J.~OO.Jlif'.ct...<Wlilt~&l~~'WtmiJSktmmpieu>~~ as t.equi>$:l:t.ey ..... ~---~-1 
fuis A{~rHl:l~nt , 

4,3 J]ta Pp~; At U.'oolng an<i s.a a oondH!on to Btw~:ts obl~on to dose, the Tlt.~ 
Coropi!!l'l)' shall is.~~e- or oo lrmvtx:abfy (tnd urnxmditkm~!!y oommlfh3'cl to lzaUJ$ to Seyer all 
O'N<H~f*> title fm:>t:ro~ po:!lc>f, tnoort~ ihst ilt!e fs vesred In Bw~r i!!S the fw simp!~ owner of 
ths l<lntl ln the fu!i a:mOI.lnt of the Ptm:: .. ~se Pnoo and .i:>Ubj~t to on!y the ACCJ::<ptatl'e 
Encwnbranooz, 

5.1 E~·<J'il fnmlcligns, Upon ~~x~lon of this -~e~..m~'l1t, tl'lt:: parnas hereto shaH 
deposit an exoc:uted oopy of this ~ment with the me Comwny, aoo th1s Agre~ent 
~1all s~rva a.~ th'<l inslrucllons to the Title Company as fue. escrow holder fur oonsumrmttlon 
of ~~~ pure.~asa aoo ~Ia contemplated h~'<b)', Sa!ll'lf a.fl:ct 8uyt.1' agree to Y.(Mtne such 
rea$onable aoot!kmal and ~'Uppktm~laty ~ fn'IM.Idl~ as may ba .approprlat~ to 
$!18bie tM Til!.t} Company an comply With the tlilrms. of thla Agmsment~ provid6d, nowaver, 
that ln the ~verrt of any oonflict baiw"een th!i! provisions of this Agreement a.nd any 
:supp!ern~ntary e~· Instructions, tna ta.tms of this Agmemant ~heU control. 

5.2 .ll~ilJ~, C!<!Slng shan~ place on fua. C!os!n.g Oats or s\Jctl earlfer data as 
may M mctualry aceaptabfa ttl the parties with a!! daUveies 'b Q.a. macte In oocrow to the 
Yrt!e CompHrty prlaf ro m on fue Qosll'lg: Oa~ pro\rldoo, '~K:<W~r, ti~ ptlr~-rt to Sectlon 
4.2, Seller, at Sall~rs option, ma)' ~:..tend the Closing Date fur purpas!l!s ~ cming obi~tions 
to tr112 swh:m pf !ltie tmd ~· tlm£~!y i!~nd prupany m!~ by Sti)'$r, Bey£~r acknowl~ges 1h~~t 
Seller m«y at &..>!!&t'S option usa dosing prooe~ to s.:1fu>fy <~ny mortgage m lien l;m 1111~ 
Pro~~ · 
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5.3 S~!m;~ ~tt,aJ.~i'l"u~~- N. or t·~furo CMng, SaUer -shall oopwtt cr C$"{..'Siil i<~ 
oo ~po5llad into a....~mw _\•lith ~Title-Compat'l}' the roll'owit'l~ !fums: 

{a) .:ltl ~a..~ ~ wRn ~s~ct to the Land,. k~ the fom1 of f:l(h!blt c hW'etO, 
t~!l!r >J.'fth <>ny State, C.Ot~nty ~t)rlloo$1 tl'acifuf ~ tlecl$retk)f!S ;:~n:d funns requi~ to ba 
~»Jct>!OO by Seller. 

(b) an a'l~~~ Affidav!t fn lha fulm ~f Exhfbit: 0 hM~to. 

(c(! M !}:l<acuwo sm t.f Sere {><i<'lthoot repr~~tots:s or warrnft!l~~•} \"'lUi re~poot te 
1he Pe{Ulnal Property, if any, ln th!i.! fO!m Qf m.:tslblt E hsl'~to, 

(!;!} two counts~ of an executed A..~~nfl'H$l'lt and Assurnptkln Agresment <Mtn 
mspe>::t ro th;$ lntang!bW Pn...~rty, !n the furm of t6..1d~ibft F hereto, toga~'ler wlh~ ortgina!s ot 
cop!es of any U:eaoos, -~rvioo Contr~"ts aoo Pem'llfu. to 1he extent ln Sa!!$t's pu..'!SfJ~on 
{whlctl SJ..Jch Loose~, Se:rvloo Contrac~ and Perft'l!t'S ~!-u;d! oo dell\l~ted at Sellar'~ property· 
manag::.>r's offis)!!!),. 

l 
·······m~~--"""·~ (ej-··---. .g -furrrrl~imr'e'lm~by-Smf~rta--arlW.~·mt·'fen<Z!'1ts''l.m~l:\'r1:~S~'im~rot~"\-, ----'"--~. ~i 

of ~htbtt G herob ~fld a foon fetlar axect.lted by ~l!er to advis~s ;;~If contractors uitder l 
&!Met~ Cont,'2cts, lf any, in the lbnn of Exhlbft H nkrato, of th~ sa!e to Buyer, i 

{fl {J'1forl~ltoo Security Oapos!!s, lt any, shall ba irnl:.'t:Sfenoo lo Suyer unless 
~~(l~i!w tQ Buyer s~11st tht'> ?u~!:l~-se Pik .. '-e .. 

\~1 ~t~ sxe-~sl~d ~~YEW"'<· Sell~r Clt.sln~% ~t~lrement ~ff~in~ 1~ tf:r~r!Clal esp~c~ of 
me trsns:scuc11. · · · 

(!1} all plans, spet':i~kmlon~, penni~, !l~.llses and keys in Sal:~'s actusl 
1m;~ .. ~!S:s.ion 1ulth ~spect to the Property {wt!ioh $:~!! he dell>i~1~ l:!! $(~!!\:lr'$ ptop~~rty 
manager's omc~ .. L 

5. <t f:i!£t~.DiJ2§'9:..::lSit ~ti O<:lc-.Li~n!]!. At or betoro Cfoom{l E;~·M ooa!l d~pn$1~ Of ~U$~ 1o 
b(> rl(.>p{~lt(.'d into ~scrmv lhe ft)J!t!Wlnu: 

(ai ~l~~h to dose ln 1l'la amount raq!..Jlred by Sectlon 2,2, lnclua~ing ~}'ffiet1t for ~lii 
a.diu~mi'm~• >~nd p~!:>~~"l{l. a~S ld~tltiff~Kl ~n Se-~km 2 ,B and for all oo..m and expenses 
ldcsntlfled In S$Clkln 2 A. 

{o) ,;my· StMEl, Cot~)ty atld ~~~ lr'~m>fl$? t~x uoolm-ailoos and f¢l'rrt-s. roquir<Kf robe 
m.;et;:.uMd by Bt.fyM, 

{c} <wo c.o\.mtsrpa~ of an e:<et."l.l!>~d ,~~gn.rn~m <md A,~<>t.llt1ptl•;)f! At}l."~ment, in 
t% k~rrn ¢f' f):hiblt F ~w~tl) .. 

{4} an axewtoo 8uy)1t x $ei~r Ck:<Slng Sta~~.ent 
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(e) evloa.nce mas:an.oo:l'y ~factory ro Saller at~d me 'Title Company reflecting 
that 131!! OcWrt!ents e<~~ by a~ at Closing 'Nm'e truly au:ihorlzed ~fld ~'<oo.!red, 

(fJ ~n exeootad Ca:"tifkate· Qf Scy~r that all. cl SU'J~(s ~rtaflUas and 
r$.pra~tloos r~m~lr~: true ;a-s of C!os;i~. 

(g} .lim a~oort...~ Corpora-te R~.sclub'on or Umi!oo Uabl!!ty CertffiC<>"W or p;:.~rtru:m.>hip 
or· li1.!St ~rtitk:aw, l:'l$ appropri.~. of Seyer au!h<llwng Buyer to con,~ummat~ ~ne 
trar~sactmn c~nte.."!1P1ated neoreby and ro pariom1 aU of Buyers obligations herounder, 

(h) C~rt!f!eate 'Of Good starn:l!m; from th~ S.acr-atary vf State of the stare m whlCl'! 
Buyer is ~ooi~ed (If other tMll the state., a <'.-el'ti!1~ of the Secretary ot State of the stme 
aufuo!izlrtQ Buye,r to do biw!nes~ ln. the Siam wi!! a!ro oo roqlli~d}. 

{I} an execmoo mwml:iency certific;~te as 'b 1he l?<!<i.~tlng ()ff'lcem and dir$C~"ll'S, 
partner~ or m~mbero or rnanag~"$ of Bt.•yer {lf Suyw ls $ ool'P¢ratl'<.m. part."<ership or Hmitoo 
!l<Sbllity ~X:q-np&ny), 

----fln:-s,,-·t"}fuer-~nts. 8t.ym at>JJ"S~l!ermm~~1:m~rsath-~eTtm-eumm-lW!is·~re ............ --~---·" 
otharv,is~ reqiJired' by this ,A,grnemenl to COJ'lSurnmat~ the purchase and sal~ of the Property 
ln ac{>~rdanc~ v.-fth tM terrns Mreot Url!ess tfla pa~Uas otherwiSe anree !n '<'.'fil:lng, ttte 11t!.e 
Coi'npany !s ilero~y d~tsignatt~ aB the ~R!S<P,ortlng Pe.mon~ fur fue tror:sac!km purnua."'lt to 
SSl::t~n 604i5taJ of the Unite<:~ Stata1il ~ aM :fue r~la!iorl$ ptort1u!gatad thel"etmcter. lf 
roq~;~sloo ir; w<lfing by "'lllwr party, lh~) Trtle C~ny s.ha~ co~ lts st:lh.!s as the 
-~Reporting P~~n~ in Wli!:lng, which such wri't!ng shall comply wnh fu.s requ!remenm of 
~ctkm 8~'{e} of the Unfted States Code aM t~.e regl.llatlo."\s promu\jata(Lfuereuncter. 

5.5 hi;!P(9'l"il!s aoo Q~'1dllions P~,&gent 19 CJ'malng. Ctoo!ng shajl ni:lt ocv-ur unlas~ and 
unnl ail apprcv.als am oondi!i<:ms precooe:.;t to C~O>~ l!{f'e el!her sat~»fied or 'Wafver, 
ll."leludlng, !n ooottlon to all otha,r approvals and oonct!tl;::.n~ pre.c~ant $pacified !n thk! 
Agt~ernem, th<S: f<lll0¥.1ng {cdldvel)<, tfli) 9 Carn1itioM Pre~d~nt k~ Clo~ln~t}: 

(a) Appnwal of the Sgh'th JudlcJal O!:stricl Court !n Clart.: County, Nevada, or >?~tly 
mner OOi.lrt of Wl'11petan! juri.srl!cti'cn, of the fmMaOOI'l speelfloo !.n tl"ils .Agreemer1t f'l:ll' too 
s.<>l~~ ol Pra~1ty of 8orrow<:!r by SeJler, pumuant tD '!h<a power.;; gr~'1ted Seller under the 
Order Apy..~ntng Reoolver ("Cc~rt Approva1°). ·· · 

{i':l) Approval by i,.(md~r and t•Y U<.ndt*'s s~nlor man<~.gMmmt of Bu!lrn-'$ 
crooRwmtl-j1ni'.!css l<! enter Into and parfum1 Buyer's obllgatlorns hereunder {"Credit 
Apprevar). 

{c) Buyer has delhfet'OO ~vldenoo ~oly sati:Sfuc.<ory to Seller and m Lt~der 
~wt awy~r has aall~ed any Mtl all OFAC (as heminafu:lf· deftnecr) and any and a!! other 
background c~ec!l;s required by government:!! a!Jfuort'!les. or bY lencl~~r cr Lend~r's t«.m1or 
man.ag~mel1t {"Of'AC Approval"}. 

5.7 Q]§~fl af fallu£.€'~ •. !Q.J3~~~( ~~lJQD§<~ f!n!:®QW9 ~..!¥!· SmxM ~~~her 
Couli Approval or Credit Approval not be obtained, ihen this Agreement shall term!na!~, the 
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D~"IOOit $;~<t~ ~w cte}lvtm:ad to Buysr~. MU ttloow§rof nce.1her Sl::U-.~r nw- Bu~r she!! have any 
further rights or oo~!g~t~ ~rotm~er e:<oopt '!hat Suyt:l:r shall f$Y!aln OO!lgatoo ~fh t~<itw& 
trl fua ~ndifflnnitie£; ~nd cl:»~mlorm r:1f fuls Agreame.-tt wNeh SJ)$elff~· ~ttNiV~ tent1l'natbrt 
!f OPA.C·ft:,ppro'\.la! ls oot s:ati$f!W, !h.~ t;'li.s ,>\9~mecl shall tarrr>lnaM, ttw Oel)¢$tt shall rot 
~ iie:H\1~~ t(l Buyw, a."'d h'l~~fter ncilher &tier~~<.~~ &Jy~r sh.~H lm\1-e any· fllrth(;tr !\,~or 
ob!lgatlons ·naret11:der e:.tQ1!)t ~st 8U}'$r sn~n rnmaln OOiiga~erl w!t't ra~d to 1he 
!nd~mnitfuls and o?llgat<O,"l$ ('lf this Agreem~nt Whlc.~ spacl!lea~,, sur>-1:\>-a toon!n~tmn.. 

6J:l P¢~~, f-'\'l$$~loo of the PfoPffl1)',. subj&t to fua Leo~sa.$, S~'lalf he su:m::nderoo 
~o rR$}<et' at the Clos~~-

ARTICll!lVt 
ENV!RQMMEf:IThJ,.fM11ER~ 

EL1 B.~~~~· ~Vlfuout !!mltfng Ss..~n 3 .. 3, Buy~r >~:lo:l1.,'1"M!:~{~ge~ th>:"!t ~er Gf<)dp w 
le!Wer Group l~ oooo rtot !n an}'· manner re~nslble to Buyer fur ihe p.~sence cl any 
Hai:a1Th.')US Matsriais tlt on, in, ot'l>:ier ~r re!oo!ng kl !he.Properzy·, if' >:~!'l:t'· Buyer herob~· 
~~~flea!Iy ~-e~$S~S-!he .SeH~r Group ~nd the lender Group. from any a.'1d aU ct'aims~ tos~ss • 

. ~---,- haifi!fnas:'fin%7'5iilif'ges;~imagW,~es,. )X!n~Rl~i.f ~~Xln:re wets, ilt)cffi}:poosis'of]ny'·-"'---­
>0\f'ltl il'le!Y !dnd ~<tr,~ts.'>6v~:~,r {~.>,>hi~t~er knOl.~i''l: or urrlm!l\'l<'f~} m1<~!1Sl t6 the prose11e& on, tJlX:!~r 
or a.~rt, or the ~a. ~~ge, la.akag$, spUlage, <;":~'Ssc."Js~, emlSSk;:n or ~~~e cl any 
Hazardr:>t..'S Matarlals or:• tha Property, lf any, fnc«Jdlng wlt~m:.rl llmttailon, any rook!usl 
c.<mtamlMll<~n, in, on, under or $\x~ut uw Pro~'X!rty or ~ff$ct1w M.ts.Jrol s~<:lUrt.J:.\$, \flhet~~ 
pnnr to or 'fol!o'>'<ing Ck~k<g, >=~ts>~ ~lw lm.iudfng, w!!hou~ llmlt<~li<.1t"l. >'lny !ll:!t~mty du{l to 
ssbas!~<tlaln!~ matetlab at tt1e Pl.upefl)', E.ac~~ roverumt, ~mant, l~~~l:ln'W.ilon, 
and V~>'a:~.ttly of lR!yW \Xltrtalned in !hks Sect.lo."l &.1 of lhls J>.iJn*~1'!1$t~~~ 'Shall Sl:.l~~:v~ t'h~ 
Clos~ng or tarmlnr.!lon of fub Agreement · ' ' 

Et:2 !nd~mnifh~a1l);!n. Vi.~t.~t Um!ting !he previsions of S~lon $.~.and Sectlon s,s, B\.l;)'et 
berol:w !ndemnif!e$: Wt1 asroa~ w o.~fend. protect, -s~ve and hofd SeU'lr Group am:! Lender 
Orotsp l:latll'!le$~ frot~1 antl a~lnf<t ~sy l!lnd an lm<..%S, l!<'lb!lll:lE!$, tlfl>~s. c-harges, <lanmg~s, 
tnjune:s, ~ni1tmas, ~~SE:s t,$W, e~~,sas {!nd\Xt!ns aJtomays fues and wsts a! a!! 
M>tals} and dalms: of any >ilnd every ~;i,~d wh;E~~'>'er pahj, ~ICI.Ifred ~)r st$$~~ tly, ot 
a~f:.lrte:~1 ~s>:iln.% (fl t..;el!~r or Sel~'Scr Grottp or en~ ~~r of Sw~r Gt~;.Jp (l!' 01) Lander or 
lender Group or any member of Lender Group, w\m l'S$pect; to ot as a dket-1 or looltt!ct 
!a{>W'! of 'lh~ po-esertoe on or o:nder, or the $~pe. ~.e~t)f:!S$. l!*!~~~. splHage,, dk~cll<~~e, 
~mlsslon or r~lS.1$G <:>f any Hazardous MamMal from, i:hf:.l P~rty, The fun>go!ng 
lndemr:ffi~Jaffoo lfl'diJ®s (:<!) llf! forezoo<a~ snd unfoffi...~a~ t;t)li$!,.'\.'1Uennal oa•:nss'El$ t\j 
the ma.-.;fmum mr!tmt p~rmittad by la~<; {b) ·~ coots of ~ny requimd <.W O$f.:~ry t~pak, . 
~tnecll$lkm, ot deconll\lm!n\)ltlon of t':le ~roperl}<; Md (c) any ffnOO< ~nd paM!!.tes that m<w 
bs imposed. Th~'S ggm~nt to defun.d, mdamney·, protaci, ~ve a~m /meld harm!a$ $hal! 
sl.if'.'tl>'e the Ckt.s!ng ¢f Ws Agrooment · end shatt l:le In $ddl~O!') ro St!)t ¢thet oo!jgat!OfW or 
llaomty tr..at Swyer may ha'le to S~Her Group or to Lem)er Group at oommor1 law or by 
$mMe or otherwls$. 

6.3 £W!Itt~-11L~U&. lJnl~;:,s and umit th~ Cloolll!J oo!ually mlt'~.m .. \ Swyer, !ls ~er1ts, 
comu!~nts aM empk>}<oos shall ~&ep ronfldenli'sl s!! Hszaroous Materiats R~ns and 
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mner !nfottnmlrn1, teoolvoo P!' ~pletoo by B~r ln SlJy&r's !ooapermoot factual, phy~ 
·~ }!:)~ ~mlnations and inquiries uf ifle Properly, ~oopt ttmt (l~) Stzy$1" Mall prwnpU)• 
after n;!:OO!pt pro.,<'lda oop!es fu~f w Seller, and (b) Bu~'$r tna)' d!sclOS& s.ame to Its 
C0!1SUltants ff Sts1•l~t 'first oot~rn> th~ agroem~nt ln wrffinQ or ~uch ooosulmnts t;;) kf:ep $ucl:l 
Htu:~'*l(J~ Ma1er!al~ R~ports -atlii rmatOO dOctltnen!ation oon!kfoot!S~t U:n!oos mw untit,tt~~ 
Ctostng scroa!ly QOOUrs, nelt~&r tl'w contents nor 1he l'e$Ults of any !~$t,. report anal~!~. 
upirsloo or other lnfmmat!on shalt be <lisclcs~ by Su~<er, !ts ~gents. consultant$ and 
~mpiey·~~~ •Nitr~out 5e!l&ts ~fl?!'' \wffler~ approwrl Ut)~s.os ru~ l.mttt auy~r ls ~~Hy reqt.uroo -ro 
nmk~ ~ut.::h d!scloaura. The p~ionsc of ili!~ Sacikm $.3 shall survwe the k'lrrnil'l$1lU."$ -of 
thls ,Agr~~nt 

ARl'tCU::VU 
~~~E.~~~ffi'All~ 

7,1 ~Ul."'C.~-~~~~' Bu~r w-arra1'1~s a11d mprosents fuat {a) 
Buyer has l:!'H:1 !iJ!! right, power, ancf aufuorlty it) ~)Utclume th~ P!~rty from S~ller ~w 
provhled in thh'l Ag~moot and to carry out Buyers oot[gattor.-s l'leretmder: {b) Bu~r ts e 

~""-w---···-"" __ !lml!M H~.,,.JjJt~~-mna.l'll!.R,ft.arn:Llli.~~'W.n.tt\oo..u~r..tb.~.Jaw_~d,lw ... ziaoo...._,~ ..... r __ 
!bnnation and m.rthortzecl to tmn~cl bue~ness rn the State; {c} all requ!Me a.::1lcn ne<~Wl)' 
to auti10fl7.~ Blower to en-ter into till$ Agtoom~1'rt and to carry <nrt &•ym"s ooliS~llJ:ons; "M~ 
oof.!n t)jj!aifwd; {d~ !his Agroomftnt he~ ~1'1 duly aclhmized, a~tad and cle!lvel"'Sd .by 
l'leyer; and (e) fue exect>tlan v'f this Agre~"l'!ent ~nu !:he Ck~l~; ro OC<iur l>e~m.s>"i:ctl1r du not 
and ~1il nct v!Oia~e :&'ly or~nl:tatlonal or fc-.<mation d~t of Buyer or any c.ontracl, 
covenant o.~ other AS!'~ment to w'hl® Buy~ may be a party or by whlch S!,l)'$r may' be 
t;.~;)Und. The provlslorw of this Section shall survive the Closing. 

·r.1 §~~r's '!!Varranti&s and R~.QrosenMlons, Saner warrants and rep~nts lt<at {a) 
S~!ler h<01s th!.3' lull right, opP\.1.-"M, .:sn<:! ;:~utooriiy ~') selllha Prnp121dy to au~r ~ provid!3d in tflh> 
Ag,<-semen1 and to caey out S~!!sr's ob!lgatloos ooreuooer; {h) Seller Is cMy Of9aniv:!d ana 
ln good mar}t:ll'n~ uttder the !eWl:t pf its s~w of !orrtsatio!1; {e) aff ~~t.dsite action neces~~ry to 
authl:ltl<!:~ Sdt~r to eowr 11110 thls ~~ment and to carrl out ~U~r's ()b!iga!J002i has L~>tm 
obtaine-d: {d) ~1i~ Agmwnent oo;g boon duly authorl:rect. executed ood ct'%<varu<l oy $;(!l!ar;: 
~nd {~}the ~xec;~.rtlon of thl"$> AQn>ament ~oo the Clo~ng to occur her® .. moor do not ~nd wm 
no! ¥ic!ate ally ":"onlract, oo\l'e.IHmf or other Agreemeni: to which SM!m" mr:~y t-e ~ party t'<" by 
}Vhlch Seifer may be oountt The pto'<'fulons clthls SOO!foo zha!! survive ttl~ C~oo!ng. 

ARTlCtEVID 
ASSIGNMENT 

&..•yer's r~<tatkm, expelie!"lc.e, and flmmdal stat'.!& ronsllrute s matet..a! lllducem~nt 
am! ~ ~!.!h...<>ll!ntl<sl part of the coMideralion fur M!e of n~~ Prpp;:~rty ~· &!:fler to a~~r. 
Therefore, BtW!:lr mt:w not assign thls A_wooment, nor may any of Bt.ryef's lights her~undar 
<.:-r any Ci'i'intm~h!p interer.t t!l B~f oo tr.ansf~rroo 1n any .manner w any perwn or ~ntlty, 
>A>ffhwt Sellar's specific prior wntters ool"1Wf!t,. wh!m CO!l$£!nt may w wi'!hh~ld ey S-eller fur 
any' ~n whatsoo\fl£tr except howe....-er, t~at Buy'& shalt have the rfght to ~ssi~JI) thfos 
Agreement without S-eller's et::m:rerrt, to an entity owned aM OO.."'!trolloo l:W Buyer- Ol" Buyer's 
ptlncipah>; p,•twld~d, h¢we-.rer, any such assl'gnm£~nt lSha!l ~ blndln~ on SaUer rn~!y tl) lh<~ 

15 
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~'!d.~t B~Jyer provides smt~r V$'\1h wntten t'tWttt ro so a~-n, ~~fi~~i Mltlin:g ·l:lle 
~t.~~<lgooe aru:l vmvidlng to Seffar ~nw and all gtl$~ ~11mt~~tlrn~ or d~nnantatlon, lr.dudln9, 
wtl~ut ~!mftatlon, &.lct) ~~~noo's Ta~%1' f1~ntlff~1ltlfi Nu~. a$ 8m!~ shaH request of 
8u~or, no !~;rror thfin ten (10) Suslnas$ Oa% prior tn Cloo.ln..g., lf Su)rer a..<.;SlgM thls 
AQ~nt pmsuant to ihe t~rroo h~: {a} ttre a..~g00a shall oo !:.~bkl Qolnt1y <md 
WW~t"l:!lty wt!h oot<!gn.<'>) fur aU of Buyers ooll~&ms Mt"lllUnd!1lr; (h) tJle a~gtmr {l.~ •• 1tt~ 
·O~Jlnal B"l.~<f'J heround~r) eh~rr remat>t ®r;:gr!too {bl.Jt. }.<:lint!~· a1td several~' witt! asmsn.~} 
wnn !'$Sp~ct !o au of Buyer~ obUgsfuoo hetaooder, and {~) fha aS3fgn()f and any a~ignoo 
t>l'iall a.~e<:Ut~ such lriS!turt){~'l!z (if a~s.~$rn ~md .~l:.tmPlioft in ~Hcl'l i';':!rm ~j~ SQ!ler may 

· roqu!ru in oonfttmalion of h~ provlsl~IDS ht!n::ot 

A~TlCi.EfX 
NBQ.KSEAG~ 

BU}~r !'1>-:ptooenUI >lnd ~rt<ltl-lt! to S~!ar that BU)<e~ ha-s .Mt contacted or !.mt<.:::roo lnto 
any ~rM·m~nt or ruk~n any action ~~ :my rea! ~m ~wr, .agent, ffndw ~ or l!lt'l.)' ~~ 
~r!J' !n corsrwcticn \~tlh 1his trilnsactlofl (lf.~r tlwn: the Ol:scloOOl:! Broker am:.! ttmt BU<l~t has , 

__ ,_:.;l1~ot:.:..tal<@rl ~n~~-i~£@grL~t.w~~~ ~"Sutll~~~Eh~~e~<.t~tt ~£9.fu~"'s ~~'l:et'1!...Qt otru~r '1\.~""--:.:::'§~Q.:!,r ____ .,.; 
oommhslons be1ng due br payable ~p any olhar party t..,1!h rns~t to thi$ ftM1&~ctkm. Saller 
r~pros{lt'!ts ;;mrl wam!i~W; to 8Uyl)r 1hat Sellar !-Is~ not cont~oo or ente~"'O fnkl any 
;)gr%:-nent ~M"l ~my i'ei:l! a~..t:lta bt'Qll:~r. ~9!$f'lt. find&, Dr p;:!rly fn Q.?f!nacl!on "vl!h lhls 
!nu1sadio!1 ~hsr !tlan thlll Dlt.St..ioo-00 Brokar and that Safmt has not ta~en em' actl...<m whfcl1 
wouW t~su!t in ·~rw >'ea! ~taw broker's; lmd*lt's, or !:lfu& foos or oomml~l~rm Mlng due 
ar,<i p<\l";t'{~b!e t;:l <:~rw {!~~' party wfth ros~~t to !his ttl::lnoocilon, Each pa.'i.y hereby 
ir'Kl'lmm.(ff~, .c.'<f.~tool'l. ctefendl'iiJ:~nd e9roe~ to htlld ~e om~W p~~· h<:~rml~ fu.'n'! ~l~Y k)Z$, 
!!abmty, ~¥!mr~gl~; CS)$t, or ~~pa~ (lr)~;;~ud!ng; cu~ not limited t-o,.1:a~om::;Ne etlomayi' ~~) 
ro,tsult!ng to the o'!hat parly tfom a bream of tria n:1Pffl'~ntatfcn ami W'<~tn~nty l!l:<~~ l:>y lWch 
party .ne~ln, $;zller ag~<:>~ ro paj• th~ D~ atoker <~ c:>mm~loo ln ><m<~>:_m:!;~m<:e v.ith 121 

s~p<~ro~ Wt'lff~rl <~<~ement !l:lcltJ.':ling ~!ler ood Dl~!os~d Broker as pa~, ~1-lkh 
oommi:l>sfoo ~ha!! ba pa~ ortfy !f: as and whM Cl>:.~$!ng acl~JaHy OCOUt$ sfld the ~urehaoo 
Pl'ice h. mcei\>'00 hy S!l!Uer. Tho prow.w~ns .t~f lh!s Article ~>:'w!! st~n>wa the C!oslng and 
termJ11<->tlon of thls .Agr~?melit 

ARTICl'EX 
m~~f-.'\.Ul'f. 

1 !11 J1t;;.'¥.f~~1fgK!ft, lf St.i)it.~t $hall fu!! to dose fue tr-ansaction rontempla~<d hereby a~ 
arld ¥>'fmn r$(iUitOO Qf if Suy~r mlall ofusrvii~~~ be ln twfalJ!t of/!s oMgallons !wro<..tndsr prior 
to C!os.ff19, with fuiTtm~ Qf i'fu'yar to ~lsfy the OFAC Approv& ooirm a. cdetault han~t>~'!d<:~t~ the 
O!O!p-,)~-It $hal! be pal\1 t:>'\>'$r to So!l~r $$ agr~t~ and !lt§l:.lldated damage!$, i~. being 
a<.:l<<VJwll'\dgoo by 8t.t)''W' and Sell~r fum in ~wch evl:lnt Ssi!ar lNi!l suff~r sutsfarrtiai dsm.~~ 
tst~t ~.oct) ®msgeB >:~ro ln~~lt!la <>f ~ ~tits!lW~em, A~r p~yroont m S~tle-r of frls 
Dt~Pt'->Slt." 1wilher 5~!fur n;)r Buyer t~~!l hwe. atw f~rfuer liShis or obligations hemuMer 
except ,that 8U)'el' shaH rntl'm!n obfigatoo !)Uf$:!Jant ·tD !:h~ p,vo\lt:~bns herem vht.~h ~m·i¥~ 
tM-n!nafun. lf sub~eqU<:ilnt to Clos:~ Buyer ~ail l%l.il ~ oomp~' Witt~ !W <tb~~tlW!$ 
C<)r~!:a!rwd h~Jt>>!t~ whlw surviv~ Ck>~lng, saner, in *dllioo to any right~ and ramacl!~ 
provl)jelf her~ln, shall oo enilll'ad ro any sntl a~t ramwies avalia~e at !s-,o; or in eq~;Jltt. 

16 . 
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, ·H12 §)ffi!ll~r'~ Default lf t."t!:s ttan:a:actloo &tall. not oo doseti ~~use of oofauJt of Be!let 
Ei~'er may, as lts ~~ and ~Xct!.l$MI: mm~wy, ey ~Mng a wntt.M rKrtl·~ .upon Seiter srtt1 
e!!cwing Sel!~r >:l mlnimum of f!l<'e (5} Btl$~ D~}'$ l11 \~'h~ to ettro £Jtmh ~'cllon or 
oetauft. elmer, UP-1>"'~ $\$Ch dafuU~~ cl S!l!lfar not oo!ng wrnd follOWing e>.<pl~~ l)f ®cll 
not~ and cu.~ ~)etloo, {1} ~'Elfuad the Oapoolt t:::l S~;.':!fer ® dlm*ln9, aoo. aft~t mplly<rnMt ot 
tl1e Oepooft to Suyer, tltm Ag~r."'ant shall ba nul: aM 'Vl.1ld and nellilar Saller nor s~war 
sJmn have an.~· further nshm Pr O..~§t~!klns OOrotinder f:m~.ept that Jffiyw· shall rem<~ln 
ob!ig~il&d pw·soont to the pro-Visl:Ol"m he:l"eof wm'ch $fJ!'Vl\!'e ~ermfnatltm, Of f2J $~ for spec!~ 
p~.r!'cm'lanc~ of th!s .a..groemant. provldoo lhat t:uch a~-ffic pe~noo remedy rorul be 
~laMe t..• St~ only· upor~ {~} Stsyl;it'J;~ fuU ~ftlctk)!) of e-~ch ci SUyer11 t~bl}Qetk~i~ under 
this< Agt~ .. .en~nt lrK~\i<!intJ ~i Um~t\'<ln Beyers otl!!g>:r!k.ln to de:liver the Depoolt to the 
iltl~ Company and d$41voo~ sufficient proof to the TUfa ~'!ffiPany arrd Seller that Suy~f J:s 
mady; \¥tl1lng and abfa to d<~S~ fu!s ~nsact!on, {b) sat!sfuc!ron of alf Condl!:lcnz Pru<::aiant 
1o Closlrsg, f,jnd {~}Buyer ~nm.enooz !~ ~"ii,">n of spel$fu ~rfutm."lnca ~a!nai: Satl.ef W1thln 
th!rt~' {$0} dayt- attar U~ Closing O~te, The option sefooted by B-uyer s.hcl ~ Bu;te(~ ~>o!a 
a~<ti exclusive r.emtldy, $'1'0 In oo aw~nt l$;,~ll Stt~-ar oo ~~nlitloo to tl;;mwgoo, incluct!ng bt.'t n"t 
lim.tt{l:-:'1 to pvm!l¥-s damafleS, oormaqu~n#a! ®mages, inc.'rlemaf <funwglftts, and arw and an 

.....l!.thm:Jn<Wt*!r. (}! s:ta~~M,...:s.>J.hell~r..J.ol.n:xlooJ,. .... ~~~~-..a~~~~~~~ffif.:.>c¥""""'···""-w ........ -l 
~-----~---~-----~ dafand, pml~~t, ~a~a and oo'd Mrm!~ss Sa!ier Group and i~~"'~i.-:*r Gt;<.tiP: ~mci each nwmb$; \ 

of S~;:~~r Gro1.1p ~md .of' le!1d~t" GrQup, ~!lch of &roh ml2lmber'~ d!recio($, ol'l'k:ern, employe~. ! 
;;~ganw, affi~i:atas, mamMrs. marmgets, ~n~d&!< and other princlp&~!s ~n~ 1 

r<~res.~nwtiv"!Sls trom and ~~~;:tlnJSt any <lf!d >:ill k3.~~~. cm:!msc, lt-mllr!Jes, d<Srrmg~, %njmies, 
~na!t~s and ~m~r <::U$!$ and exPSnses of an.Y am ~very kl'nci v..'hat.......,"Sver {oolfudively t~e 
~ll:!SS§'::s"} pale.\, lnoJ!TOO or l>lltfurod by Of a$Serfud ~afnst Seller Group or Lend~r GrotJP or 

· any mlmlb~r af s~l!ar Gmup Cff ~i'l}' m~tmr l)f Lendw Grt.~p as a rast.l!t of or ar!slng out of 
l~uy<et· wror19MY is~k!11g, c<ithr'i1enc~ ahdf¢r l~re~6u!h~g i si)e&fc·P-t~if&-;"nii:~\ce' {>ct!On 
-ag~!nst Sel!(lr or fn a.«.y way ·.wo!'lgfi;lly flling a tls pend!O>ns w similar action ~a1m:il the 
Pmp~rty, '<Vhleh l$.>...~.es ~hall ind~ wit~oot fim!teuon any amoun!Z which '<'mula olhen.•Ase 
haw ~en r~,,~~~iKf by Sr:l!!M h~d Seller bfml'! a.ble1o s~. tramfur or ®nv~y lh~ Prcpe1ty to 
any oltlet buyer free of SN'l suc-h £;:>a~'ftc ~-lfttrfurmanoo, !Is pefl'densnr ol~et siml!ar ac.:tlon, 

t0,3 11~-<llit~~~lqtl <tL~utQ~Q~l§imt. 8t.1J<~r ~"<:pre~s~y ~c.k.tK'<Wioo.ges. and agn~~ tha! 
.Seilet has f'!,:) obllgatlotis with r1:1sp.eet to the Pmr,~rty that swv;ve the C!ozirtg, ~·x~pt ~ 
spec~tk: .. ~lly s1~t ror,n hs."~h. Thee provh~lorl5 ofi:hm £-.action shall sl..ll'\>ivs fu~:> Ck1Si::"!g. 
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ARTK:U:S.XJ 
~~~~~~ i 

.,. .. , .... ~ 
. Bt~_Yer ad~J'lw.>1~dgoo and ~lf'OO$ ~hat oo!ther S&ll!er !Xlt ~ny ct~rr rn~moor m ttle ,l·!. 
S~!lar Groop nor any memb$1' Of t'la lencer Group !s a. ~ntuf~r, co--venrurar, lne:uror, 
goora11tor or p£~rtn131r of Buyer in Bll)'Brs develop!m.!nt of, oonatruclioo upon and resale of i 
!he Prope-rty, silO tt1>:tt ~r. Se;!f~ Group ~l'ld lender ~t!) ~.ar and ~~n near r~ fiahi!i!y ,, 
~'hawoov>* re»umng fn:un or ar!SJ'og out <<f Buy~rs m~1en:>hlp and da~nent !If, and 
00l'1Struc!km upo,~, ti'le Prup.er~·. Th~fl:m~. St~ar agrotes to Iru:iamn~r ami hold l'!&<mloos 
the Sf!!!ar (;roup, fue lander Gmt;p arid each memt~r of $ell~ C~p and eac.'-1 rrmnt~r -of 
Lsr.~:iet Gro!.!p frt..\'11 and agaJWt any and alll¢.~, dilims, den1ands, damagt.~. coots and 
~~pli;}f'lses of wh~tooever k!l'lrl -or liaft~ro im:!t..},jffig rel!lsot~~ attoln;:.>ys' f;~oo.. o:.>latoo to or 
~tl<llng ooi of any ~arms against Seller or any cther rnemoor cl the Seller Group or any 
mmn~»r !;.If H1l2* Lend<S.!!' Gtbl.lp ~ a t~tSt:ll't of awef•s Cwrl$'J$h1p Of ~~\lclapment of, l)f 
con:>tn:dion upon, or resale ot too Property, The prov!s.l'o~)S of this Article· stall suN!w~ tOO 
C!oo.lnfi. 

' .... -..;.u...,.__ ........... ~_ ...... ~ ....... """'" ........... 

t2, 1 !~slc trf Lo~<>.. Scller <1graes to -give 8uy~r prompt not!oo Of ~'ii flrac ;)f ot~<~r ~S$ua}ty 
atf!X-t!rw tJ!e ?l'<lperty after !he e:.x~ O~t.e or ¢!' ~ny ac!.ual or threatened (to the a:tte.~t 
that S~llef M~ wrrent actual Kn('M>iadgs thereo1} tahlng {)f condemnat!:o;i of a-.'1 or· any 
;:-orti:.>tl of the Property a~r thlll Ex~"tlifun l:J;srle, !f after the E~\!CU!lM rMe a1·~ej ptl<¥ to 
Closing, !hero ~all t:~CCt~f, dam~s~ to tha Property <::i:l!...!~"d by. flte or ~er coou!Jity wh!cl1 
wm>!d cost an f.lmou:nt. gmatanhan~ or squal·:ro, t(m p:lli:r~nt {to%)-·of 'lh~ PurohaserPrioe· 
to repair, or th1~ taMng <:.lr c<~nd~mnaffon of alJ ~~ any portio."!: of the Pl~party \'lhlch \"<<;:l:uld 
ma.terlall)>· inter1'er;:~ ~ith "!he :present u~ of such f:'roNli}'~ th!\l'n,. in <c<tJ\:lh e~l, Bs.~yer shan 
have !he right to tarmif!ate thls Agroome.m by gfv!~ w!itlan notice tq SeUer ir! the form oft'la 
ieml'ifllatk'>n Atreament. t~inar wlttt ccplas t'!M o!iglnafs of ~:~!! Due D!lfgence ~~P-tl<'''W, 
'Wifutrt t~n t:aWl><far {1 0) .Cays <tfter 8uy<lr r~s re(;$iV£-d notloo from Setter or other,<.~$e !e:ams 
of ttwf evenL Upon such tam1!natlon af'l.d deJ~&i of copies and origl'.IWJs '-lf ~lU Dw~ 
Diligent:$ Reportll!, th~ l}e-p()Slt shall be delivered to Elll)'&f' and neUffitr party s:tmll have any 
fUJih~r 1tg."lts. nr c.t~Ugations nerovnder, e~(}$1)\, hemmer. 1hat auyas- t~h<~H rema!n t>h{l~i~~~­
wi'th ~s~ct't-:> lhe iMamn!ile..S< a.'!d ohll{la!lom; !wrelrs wh!ch specific-ally OONive tennim~tkm, 
lf Buyer d~ not ~o tim(!!y ~oot t1;·lem1loate this Agrea~nt, then the (.'J~fug iilil:l:1! f~k~ 
pla!)!;l >:~S provki~d h~:~r~!n and pursu<mt ts> !h~ wnns hereof and ihere shall oo aSSlgnad to 
Buyer -at fu~ Closirw all interest of Seller in afld to any iosur<mC!:l proooects or oondernnstlon 
awards payable t:o Seller on ac-CO(mt ofthat event {the'"Pro~*} !n an ~l!'rtOU!'rt up fo.. bi.ll 
not ltldudir)g, ~rw Pr~~~ lrt e~x:~~ c<f the Purchase Price (!he "Ex~s ?foe~\ the 
Pt-oceedt~ m!nus any E.-.;~ f'roca$ds ~h;~! bE.! herolmsff>sr ~>fert~d. ttl ~· ~ "llu~·er'$ 
Prot:$\l>cl$1, !%:s oomswNch Sel!li}r ifK·-t~~ befo.'l.:l !hs C!oo!ng to repalf any oftl-1.~ damage, 

lf <~n:er the $xooutf<!n Caw :<'<nd ~lim' to C!cs!ng there {lhaH 1.."!CC1Jr d;;im~~ to flm 
Ptup~rt).' ~use>:! by fire or otMr t:a-tu~lty Wl'1~! would t~. !~ th.::tn ~n plS!r~m (1'0%} Qf 
th~ Puro.i1a~ Pf!ce to re~~Tt, or the t.;~'ldng or Cl:lMeron~lkin of a P<~ilOt) of U"\e Prt~y 
\>.'hich wotJ!d rrot rnaterniUy lntetft~rn with the, P~<ise11t tssa ef !he Property, thQn. suy~r may 

lS 

I 
f 
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nl)t ~trnlna!s m!s AgrrngmE.:nt ami th~ ~~be ~~to ffu-yer at t~w C!o~ al inta-.~ 
of Sell!:.lr In >:!Od tt~ the auyer's Proe.aooa, lass stJms Whicl1 ~lfarinoorn OOfot~ the Ckmlhg to 
repalr any oftha aa~ac. 

lf ~~ftar !tie E¥-act.ftioo Date and p.ior m Cloolng~ th~;~f(! sMti OO¢tu· d..<Unege to ttl~ 
Prope~iy ooul>«-d by fi1~. or <s~ oosua~· wn~::h woo!d t~.~ ar1 :amount ~root'&r than or ~;ru 
ro fifty p~ut:ent {50%) of tna PtlfC.'1a$a Price to r~r. llie.•h ln such event. Senar shall hav~ 
tt)£! r!glit to te:rmlna~ this Agreement by wrltteii rotlee tharoof ds~wr-00 fo Buyer v.ithln ~n 
fH)) days after that !\Went Upon &lCh mrmlnafun, th~ De~ s\mtll:m dan~ to tillyef· 
am nal:!Mer p<"rty shallha'<<e any fu~r lights ~r (<Mgations hl?lreur<oor, ~~. h0\¥e\'!lr. 
thai t):l.!y'et $11$ll rnlrlaifl :Ob!~fud ~ifu respect to the !nctarn!1!tias· and ob~ga'1£<Jn.~ hemln 
whlc.'! .s~~'!lca!!y survi'l><e t~1nfnatlon, and S1Jyer shalt rlm!var to Saller wtthln ~an calendar 
{1 D) da~·'S after Buyer ~s re<:eivOO' w~n notiOO' from Sell~r of s~h term!natkm, oople~s ~nd 
m'!~isl>~ls of mi Oue D!lig~~ Rl;J~. ff ~Her d~i$ nat $0 tlm~~y !<!lect ro tam,!r~ate thls 
Agrooment, !hen, provmad. fr!at SUJ'ef n~:s !'lot !~rmlnaioo this Agrooment as pro\i'id~d for !fl 
the first par'*-lrap!< !:!? this S~qiosi, !he C1osing t:ha!l take pJooe as prov!®d he~ft~ M(l 
purslmftt to-1h~ t~rms ha~f and fuero ~hall be assi.gnoo b Buyer at th>e Cloolr>g: all fnfuroot ~ 
£~H3clier-i~"r(irtt7t&"!lw·iitt~'eP$-~~~8#-~~r·inl":t'rn·!:mfmn~mcyw-.. , .... ~~--·---~ 
repair af'l}' Qf th~ damag~. i 

,ll 
H' an}' Ru)<t.lr'& Proc~OOs. in <!Qrmecfk:m w(th •~ casualty to the Proparty at1~ aw.Jgnoo to 

Buyer at C!os.i~:g ~n ac~ruanoo 't'.#h this Sedion ·1 ~U, Seller ::l.~tl retain: the axcl';~slve rlght ! 
. h> pr~s: Md haNdle the clam with Sell~ lrtSwar~oo ~7:ompany. Seller <:mcl B~r ~roe 

1

. 
to. usa ·:iood fu!th ~ tt roQ~"rnfu w'!t.h ooctt other In roooMng. tha amount 'of the 
Procoodsi !nctn>.ilng, ~i!hOiJ! ilmJtatloo, promptly provkl'§ng <».':!Y and a!f maten~1s roquesiect , 
by· tr~e !risuranca company and promptly respoM!t1g ro ruw and <llll !nquirfes ftom the 
)l>SW>;~Ol::e C<:.ll'flP&Itl;f, $~l!er Shall )1~)1 h~lV~ th8 fight fu $!Jf!W fu th~ amount of 6U)'f;:r's 
P>o...-:e!S(ls w·ilh !he !rmur<01nOO o:3mpa:r~y ~'ill~Pvi the pnor t~onab!e '.wli:ten ~we11t of Buyer 
tJn!es...~ the SU)>e~ Pr0t::$ads ~qool tha Pur<.~"las~ P®l:l. Upci) pa}'flAA:snt by th~<! 1rm11rnn~ 
~Xlm.P<iny, 1htl Eu~-er's Pr~~etfs :shalf be u~bu~ed to Seyer and fua Exooss ~ds, it 
any, $hal! M dlsbu~S~ b s~ner, Smler make$ oo re.Pre:ronW:t!o-i <::<$. \»<a:rtanly \i\.1th r$.>ped 
to th!l! am;x<hi ~)fllie Pt«-~$< toot ~vm l:;~ paid by the t1~surnnoe romp-any ln wnnectlon with 
any s1.1ch c.asu::l!ty, iftdwding, wiihout l!mfultion, \>,'hefuer Buyer wm ba entiiMd !a t!)ll! ~ctw.~~ 
tA'ISh WliU!i~ or th~ rap!&:$~nt co~4 of t~!;l Pn;par!y, The pro\<Wh11cs of this pa$11'9r~ph sh<3cll 
·Wo'\<lvl$ th~ C:io<:itJg, 

12,2 QQn§trudiO!'l, 1he tert1'is: "SeHet"' and "Btt)'$r" wh~sl¥t\'f.!r uS«! ln th~ Agt~mern 
s.~all Include the hli1ifS, perso.ru~J rop,~sen:tatiws, SU(t'..aS..<m~ and ass-l9ns ·Of ttle roopect!Ve 
parties h~~~to: provldoo, hQ,,'#.Zvar, that Buyer's right of ass!gnml5nt ls rostflctoo by ths 
provismns hen: .. ot W'h.ene>,·~r U;\100, fr'!8 slngtiiat 1'\>Smbar s.'la!l lflc!I.Jda !h~e p!urc~l anct the 
piura! the sin~ular, and the u~e of any g!:.lnder shaH mcA .. ~tie ail gefld~r$. The tenn · 
~fne!udfng" as t!Se(i nnn ~hall in s!l !mtances rnl:Sa.'1 ~blclud!ng, mrt ncl f~m~ te", Tna 
h'*dlngs 11 il!l~ AgmemMt am inwndscl $Diei)' for oonv·eni~~ -of ro~~ and shalf b1:1 
·gwen no effect in '!he !nterpretlilion cl th!s A~ment Thls .A4reerne:nt a.~ any re!atW 
!nstn1man~s $l!<i!! rtct bEt ooootruoo mor~ mrim.J~· aga!nst one party fum> .ag£llnst. fue cltlecr ty 
vlrtt>-e of tna ftK:t th~l fn!tla! drnfts may htW& boon prepMed b~' counsel fnr one oftha parties, 

19 
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lt ba!ng ruoogn!zed t'wt this Ai;Jr~ment and WY' mi$Wd ~~~l&"'ts are the Pl\-~tmt of 
~~~tmlv$ ne-gati?t!om.s betw~ th& parm hereto. 

t2.~i Q.otmmamrts, Thls ~re:amem may be ~ecutoo in two u· nwre cotm~rw, e~d1 
ur wt1l1::h s.~<il b~ <!~~moo ~n ortg!Ml, ~'t cl! of whk:h wm Q?~~ til$ sama k;r~-ment 
Any slgnature pags ·Of '!hls Agrooment may :be d~&d from any ooul\wrpart of this 
Ag~"!'lMt without lmpa~lirl9 fue !agal .~ffoo!· or any $>~M~~ ih~r,:on ~~nd rrl$Y be atta...":M4 
m aoo1her <:t)11flt$rpali. of thls A@~i&m~-n lrlenti~! !n futm h&l'$ltt}, hut M\ing attached tll a 
ooo or more addltbnal sigml'ture ~-

1:2',4 S~veq~b!l!l.Y and , l/,fa.'v~- !nva!!de1foo of ;my one SeetiiJn ~ pmv!slon o:r· th!s 
A~~ment l:y judgment or ~rt oro~r ·~hall in oo wey t.ttr~ any o1har S~clloo or prtwi<..slcn. 
Fal!wm t.'« an~-" p.Briy 1u !>~is Agt(~n~t fu Ins~ !Jt) llle fuJi perfonl"I<WlOO .. ~ la!)JI of' ~s 
P,"\1\>islons by tne other party (or partles} shall net ~t!tute a ltva!v~r of such perfi:i1'"!'lmnce 
1 .. m!ess th,;: F»rty f.;Ulng to insist on run tmrformanc:e of fu<~t prt~v'ision doolareSc In writing 
slgned by it that i:t !s wa!\>ing s.~ch pertbrmantr$. A 'l.>r>)l!ver of any breach under this 
.Agreement IJy any party, l.mle.ss ofu~J exp~t}> d~!ared in "'~itlflfl; sha.!J flQt oo a 

--· .-.-~~-------W.n!!n:Uil1:9 wM_~r or wsl'lar of ~n:t gu~uent or~ of .!h~:fu.~ne or 9.1t&tWJ~Y.i£.1Qn.mJhi:L .. _~ __ , _ _J 
Agreameflt. The J:.m:wlskin~ offufs ~ shs!! m~f\llve the Cl<%lng, f 

12.5 @illleintfll:i b-mN. The !a-.~:s r::sf thl}!: Sta!&~ {'Wl~hout t~rd 'ts:l wnfl!ct~ of law) ~·ha!! 
gQvarn the v~lctity, oonstucfu'>n, enfon.':lffi)ent al1!3 lnwrprem'!lon of 1hl~ Agrooment 

t2.B Furth~$!: Act§<, !n &:l~frtkm tl) the: •~ds and C(~OOZ ret3:it(~ ln lhis Agro~ment and 
conremplateti to ~ ~rfu."med, ex~ed, andi~X da!lveraq Uf'ld~r tl!>l:s Agrnem.~nt, Se!!er aM 
Buy<c~r T:l{lro{S to pmform, ex~wle an'd!or di;l!t'J$t or e&tJSf>l lt) ba d~rr~'er~d. ~>:ec>"''ied and!or 
ctellve~ at Ck>slng or after Cloo!tvJ al! ~Jrther ac\Z}, de~~ ~md ~ssur~f!~ maJ>c·n$bl}' 
n{!>~~'S~ty ~<l con~w-nmat$ ttl~ t<.~sls<iOOoM oontetr1plattn:J h(~i!llly. 

127 1:M~- All nnti~. demands, reql..<e$t$, ~md other comroo~tions reqtAIOO ~)!" 
permitted ner~under $Mll be ln W'!ffinn. All su~>h not!c&~$, den'k~nds. rt~~M~ a.rm ,other 
rommunkanans (and oop1oo th~recl) ahel! be deemed to oo d&~~le~-oo: \a} !!' $erlt by' 
mes.~nger, ~.>-pon p~~rml defivery to 100 pany to Wnt}.'l1 tM Notloo is ti!!\..>ctW; (b} lf se.nt by 
fm::s!Mte, upt)n ek~ranl<.t \'):( felep:!-mn!~ c<~11f1rmatk.m of r~ce!pt; {c) If sem by ovmnlght 
rowief, wlth r.gqU$$t for next Et~tlness Day dei!very. on the ne)\i auslr~~ Day after 
sOS'm:l!~~J; or {d) wNsih91' ~lctt.ta!!y r~·t\d or 11ot. two (2} Btsl>lnets Qa}% <>.ffcr d~posit ln a 
reglJ!arty malntained receptacle for too Uni!OO States mal!, rnglsmroo or certmoo, rnrum 
ree~!pt ~:J6StEis:l, t:<O$tag& propa1d, addtOOSf.ld $$follows {or to suc.1 other addn~ss a~ ti'm. 
parties may specify by notice glven pumuar\1 t<s l:hls Secik>n}; 

' 
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WTfH AOOPYTO: 

L~*~r. tts. a.~ Nat!onru Ms.oolailon as Trust~ 
for 'ft}!} ~-sci rk>!d~rs of ML,.CFC 
Cotnma!clal Mort9age Tru..<:tt:.W07"7 Comm~~reral 
Ml;)~~ P.~~--n),"'~h C$rtmootre S:e.1oo 2';}~1·1 
o'o M~dlami lt1~n1 Ss."\400$ 
1($51 M~s'lm, sww roo 
Ovenand Park. K:S 00210 
Aff'~r~~!Ptt B!)Wn iv~r 
facslm!l~: (913} 21:'~9723 

---~··"-····-~----------~----·--------~..fu.t..Lamie:~.:l~$.and.S..w-..£~.tl...R; ...... w.~----·-~l 
. SS9:3 H<m~:m:! Hugftoo ~a~\'va:l, St.tifu 000 
las \/~as, h'V 8:9'16!1 
Att~tion: Rob Cnarloo 
Fax fltl2} 94t~ .. <m~1 

~~::.:tfica Com~~ LlC, ~ c~nromia i!tMoo 
~tl1'!11l· <:~np~tW 
1785 Rcan~ Sfraet. Sulis i'UO 
$~n Dte<J<~, Ca!lftlm!>:"~ a<~'!"! 0 
Altfft~t!on: Oespak %~ranl 
fecsimlie: (S%~} .200-..<SOOO 
E-.<t~!!: dlsre~l@lt;<a~fl~oomt~fll~s.c.on-s 

Thorrms F\ S$y~r, Jr., Esq .. 
0074 Smipps Ran~n BlVd. #'284 
&lfl 0!~, CA. 92~31 
F~x: aoo.-100-4.wa 
f ... m~~ll: ~~1@.~Q~n 

i2ll. fnllfLt\':ltf>ftlli!.~ !:!.111 .l~~UW!l~· Th!s Asrasmeht oorrt:a!ns '!he e~1lire 
undemtamii!1g b~l\"<<esn Buyer and Seller wi!h re~~cl to !he $UOjact matter hereof N(~ilhet 
th!$: ,•~}n~nw~1t nor <~ny provi.l!l!On heroof may be moomoo, arn~.rded, changed, wa!>t&d, 
dlschargM or wm'tlnatoo orally. A.•w s!.ldl action may· !)CC:llt only by $ll it}$run:lent ¥n Wllfing 
:s.i~s1K'd by the party ag,;~1tw.t whOm ~~Jifw~m~nt uf' it~Q rmxm'!oot!{m, rJ1$ng~, -watltl;!;r, 
ms:<::hm£~~ or !!!\trtli!¥.}fi(ltl !s OO!J::')ht 

12,9 f$$cQrn.hQ. BU}'er agroos not ro reru't! or nk! thw A{ln."elne~t cr ~ny l'lctoo or 
memorandum !)r mferenoo to ~*~ .A_q.~!:!Ue!'!t ln any puollc reoords, liwl!.ld~ng, wtthuut 

~ 

! 
I 
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Hmlw~<~n, the Recorl1els Offi~ ln the C.:o~lnty\ ,Aey sucl1 !'$00ruat~{)n lj( trr!11~ Mall t.':lt~$11tmo 
c;~ defuua, slid Up($ st.<ch d(lfau!t Seller {a) may ®e!a~ tn!s t\gf"Mli~e,"lt 11UH and \>'oid and 
axsrcisa !h!s ,option b!' ~dtng or- filing a ootioo 'fum t.h!s Agr~me.'ii Is nuli and void lll ilia 
pwbtic raco."'ds; and Wl Mva t~ t~moo!~ r.m.N~dt~ by Artida 10, :aoove, 

i~tiO ~~,tblm, The Ex.l")lolts !hat ar~ refu~ ln and d!aQ~ed to fuls Asro!)m.ant are 
inoorporotE.~d lr1, and made$ psrl of. thlt i\gml21i"'rnssrt·fur an purpOO~$. 

·12.1 i :r:i!.m':..JEJh~Ls!o~~. Sstl~r an~ Buyer- e:.;prn~ agn~~rthat tlrne Is of the em:«~n~ 
\~1th t~pad to lhls A~sment !f ilie fimd dey tsf a.•w p§!noo or an}' dat~ of peoorrna.~"l;l 
under ih~ Agr~ment falh> on a date \'l<Th~ I$ n~ a 6!J$!n~ Oay, then tha "!lm~ d~~:t of the 
period or m~ dero ·<sf p.,..~formenc:e, a~ app!l~b!e, aha!! ))a exwooecl to the Mxt day whlch ;'s 
$ BtmiMss Day,. 

1.2.12 Nn Th~-r! Pattt Sen·e~cia!)!. Th!s Agreem~nt ls ~)~~~ be'tt~3~'1 Sell'ef and Buyer, and 
ls ac.>mo'<'<'iedgoo by Lender w'it!-s regard to Section 12, H3. 

12, ts :fu.!PI<--Ul:1 c~mtr?~i!l- Buyer 1.mtle.>smncts: that $-ef!et ~Y 11egct1sw ..,<lth cu~r part~~~ 
------"".,~;?\"""~a~iJr~ry--e11~r-~~n~r~ac~:w~r~w~'1mt~tOf'1ffi~tsrua orn~e ~ro~.- 'Tff'~ fiick~vUP oontracm, 

vA!! oo subject an.d subt»~inat~ t¢ this Agreen;ent so long as l~ls Ag~eroent ls In l't!!l fore:e 
and effecl and Suy&r ~s n<>t lh oehltllt hereunder. 

t2, 14 I~Mill!t$ ~nk,lf ,11:art~!Ill\ll"lt AQR,"l:>V@L F11tll" ~o ex-e.,'"'Uti>::>n ~nd d>~!!very of t,~l$ 
Agroornant by 8-e!!et, l.tlls Agr~man~ is $ubject tel- ;:~pptll\1~ b)' ~~!&-Grotlp'z and by t.~;n<f~r 
GRXtp'~ s.~rsl>>t m;;~~g!*'!Emt. Netth!i!r th~ ~uhrnl,.i:;$~1 of My pr~~~ or thiS A.f,!R~"mln! for 
~Sxamlnatlon lo Bu~'e'r, n¢r $n,~· ·::~~p{lndtm~ or cot~$ .~f ~llrsg OO.t#l\!~ll"l ,BI.l¥~r- Md 
S~!ls-r ~s..lmll c.~J.~}stittM ;;~ re$!l!rvalklfl of ~r optlo.<t fur ttl~ Pm~rty or ln any marmer bind 
Se!ler. No contract or obli!Jefun ot) the p~:ut of Selier shall <Uis:e unlll thl-s Agroom~mt ks 
a!)pro•f~~ as ~pprf,,p!iate by rersiot m!:ltl:elQ{ltneM ~nd liJl!y {l>;aet.#d and unoond~k!rttd1y 
~eHV$<a-d by SeUer, ff, however, Seller exoo-utas end t~hirn~ thl~ ,<\greem!lnt lD 8U~{{lr, thl?l 
r~qH!mment for Simlor Group Mm~agement i\ppro\<'al shall be dealT~ sati~<'\d, 

12.15 Umitat~nn {:JS) U<~b!flty_ B~~/~f li»<pre~y ~~re~S th.m trle (lb!~at'<{lr!$ ~~nd liab!!ltlE!S of 
s~~ier \.lflCE<r lh!s AgroomiO.lnt and any &xu~·'rl! ~fsra~d heroin snail not ~::onstnlrle 
perSJ:lmd ob!~gatlons af thts offlooro1 d!~<:Sl)'f&s, (<tnpkl)'~~. a~mt'3<; !msro~s, partm~rs. 
~~mbe~?, m~m~$gers, fW.l(es,entili>~~. stoekhoide~ o; ot~ princlpcl:s and represenlailv~s 
of Seller Grou1:t Notwlthata.nrl!ns m~)ihl~ !(l u~ c~ntr-ary, Stsl!~t Gr~~p'$ !i<~blllty, ll ~ny, 
arfSlM fn con!"!~l>tl vr.tn lh!s Ag~emem or 'Wh 'tl"m Proptm</ shall be !lm~oo w Sellt-r's 
lnterMJ in the Pr~rty for ~he r~ll$lY of ~JW judgm&nt ~alnst S~Uer, end r~l!t!er- Sell£lt' 
Gt«up ~r any memoor tnar~of lSih&~U ~ l:m~l~Hy ·!laME~ for <my stsch j{.ldgm<mt pr 
detlcl$ncy ~fter t.'l.'i<.eMOfl ttmre~!!. Tha !!mllations cf l!ablll~' oor;la.ined in 1:l1ls paragraph 
s.!'lall appl~· eqwa!ly an~ !ra:,'ffi 10 t»l>! ~nafu o.f S~Uer Group'~ present anr,! Mul'<$ ,:>fftWi"$, 
<.1ln<ciQ% tru~~. sh.aretlcf<S~~.. egants. e:mployoo~, panners, members, man~\$fl>., 
rep~nlafu.'l%\ cr ot"l~r prlnqlpai~ and mprn:sentative$ of s~ner G!'OOp, and ~neir fl:l:$pe;:;live 
h~>lrs, ~ucoo&oo~ <-'-f'ld a~!>-~]tl$. 
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t2, i$ ~JSJijs~ra. f><§old $>'1dlor ofuer mtc:rosoople ~Jt~an!sft!s <.~n be ful.l."v.! almo£1' 
m-t)')\~re •. ·n1ey ~ur natttt~ffy If~ the envlr<mtrn:<.nt and mm fl!\1W ® vlrtus!ly any· organtc 
&Jbsfunt:a as lo~ ~s fOOl$~~ Mt1 (l~f! are ~~ Mold andlor ofuar m!crosctlpfc 
{l:rg .. ~.tli$ul~ l'l"$Y ~a prope:rty d~ i~i:i'!dlor Mealili prob!errnt Buyer acl>;nm .. ~~<d9~ a.w 
ag~ fuat neither S6!ler GfOOp n<Jr !Amoor Group shall be respoml!bfe fur <~rw t~msges, 
l~b?l1lle$, ~~!'ldms <If tos~ a,1$lng o~<t of or retatmg 'In mold .andlor tmler m!c.rooooplc 
<.wg~!1l&t~ at tha Pr-operty ~ooud!n9 b!Jt nm l!mitoo to ~·e:rty dama,.q~ pa!'$ooa!lnjwry, 
adve~ M~altn <J>ffects, ln._<S$ of lrtcoma, enX!tl{:h"lal dlst~, d•1. loss of~ l':l!' losa of \'alua 
and Beyer hereby ra:~~as &l!lar Group and L<l!tl®f Group fh::m'l ~h~ oo~. SU¥$l" ~~by 
aci<J)<.~wl~oge~ 1rmt it hM" !t!W and omt~':<OO this ~1>cloot.~e am ml~sa ana ag~ to me 
~$ll,!i!>l<!ns ro,"ltsffled 00-~t>- Too p..~!crw of t~s Saclfon snwl $t.~"'>"l.va th~ Cltst'lg ~ 
t~rmlrnrtlOI~ of t.hls f{lreen~~t 

12.11 .fro.hlpHj?'!Q ~rsoos, N$i'lher au~·er nor $lW of ~ts n:!S~~ ~·Jf!kers, d!mdoro, 
llhareholtisra, partnflr~, ms.'Tlbera ot aJf:!iatoo (!nclut!lflft ~~'ifuout f!m!tafion ~~dlroot hofdaru of 
equlty !ntareS'!s in SU.Yf$f'} l$ or lNill oo an <l!ntiiy or peroon (Q lhat w fl~~ In the Annrot t{), or 
is Pihet\.vl$e Si..ID}fu,'t tc· !oo prov}!Sloos ~Sf ~:<e·cutrve (}nfer 13224 lssuoo {If! S$~.emb(lr :44, ~· 

"""~Q.!J.":sQ:Un1~LQI\ ;.vho...~ n-ame apftoo'rs on fue Unftacl SUrtesJrsasurt: D~.Q~dt@:Of§t~~-~w, ___ _j 
Ofil:w of Ft:.rd£n A~ets C~'"'<lrOl {'"OFAC"} most (;:un·~n~ lis! (l-f "S~X~clfl~lly D~,s!gnawd l 
N~Hon>l! llnd SJ'(.)~d ~e~tHl~>" (which list may be p\.lb!l~hed from tim~ 1() time Itl v~r!Dus ' 
medium-s !ndud!n.~, but Mt ijmfuld to, th~l OFAC Wt.~w, 
http:l,~·.trea$ .. gov!office-rienfun..."(!mer'<tibfae/sctnlt11adn.M,f), {fi!} who ~'its, tt'tfe(~ootw 
to commlt or ~BPtXltttl ~rrt>tf$m,.~ ~ th\lt tertn f~ clefhoo ~,. EO"!'an.4., {!\<}is sub}~~ w 
~al"ld3®~ of t~l~ Utlff~d States. gav~;>rr~rnent or ~~ in vi(ll'awn of any fud~.l, stat~, rm.miclpal 
~:·1ooo! laws, sl.aiut..~, ~~~ o.."d'!ni'lnC$$, o:rd":eor:.;, oo~M, rule$ ot n~wla!kH'l~ re!l.:~tin.g b 
t$-ITorMm !.'!!' l"hO:'iSJ' !aundenn~t !ndtldfng; W1li'lout !fmltatfun, E013224 soo the Urrltins and 
~'n'engthenlng America b~l Provldfng Appropriate Tools ~m1lilr~ w !nti!re.apt aM O~trut:t 
is,<rc•Ms-m Act l)f 2001,. (lr {v) '~<;,tlq ts othe>Wl% sfflllawd Vi<'lfu al'!y antit}( or parson llstoo 
ahQ>ie (~ny· arl'-::1 al~ parties describe~ in clauses {)'} -· (v) ab-ove are hemin n'*tM\>rl to as a 
•prPh!h!~c f~t:$Ptl"},' Buy~r c:ov~n.ants and agreoo · lha! ~talther 8-~t nor any of Its 
re~ctl1.·e officers, dlr~oro, !Sharehoidem, prutne~,. ttH!mb<;!ffl. or <~ffirr.~te~ {lnclw'<l!ng 
\~~thout llmftai!c~ !ndlred holders of ~til'ty lnt$~W In Bw:_.<er) sMl! {sa) contiucl: a~y 
b!Jsirwt~. nor (;mg~ge~ !n any trJ;m.sa{<tlQ.n or .dealing,. wm~ any Prohibif{!<Q P~mon, rourllng, 
but M flrnltoo "k!, the msl-.ing or ~nefl<·ing of any ~.c,ntribmfon· of funds, goods. or ~.r<.<ices, to 
or fur t~e oorn~m of a Pl'oh!bltoo f~roon, ot (tb) ~111gage l:n or oonspiro to en~l)ge h:~ any 
!n:m~ctloo tli~lt evade$. or a~!ds. !)f' has lh$: pw~ d a~dlng ot avcldlng, or att~m'lpts to . 
vlolata, :at~j( o1 tile prohlbl~ sat f()rth ln ~0132'24, The pro\li~kms of thl:~ Sectl<m sne!r 
:~<W'IFtvk1 the Ck!..-sklg or te.mlrn3tlon of th!$_.Agrw!Th..~t 

12:18 Raserwttiml ~ Blghm .. SlJyer ecimtM-1$0~el> h\at tendet'$ submlff~. in o:x~Junct!on 
wifu th1~ lJ:IWSi.Jit, ott~)~ Order App(!lntlt~ R~lver, and &~liar's -actlon:s puwant tO' th& 
aut.l'lorlty• and duties granted b Se~er, as racalver, thereu.~)d*r, it~c(.Wdi~~g. Wltho.ut HmiiailM, 
!he ~P<:!tifK: pow~r <3nd 13lrfur~li€y' to s.d! ?ropert.}• of &~r ·subj<ecl·to prior oourt. approval, 
as s~fied ln th!2! On:lrn- App...<1lnt!t19 Re~\>~r, afld tl-:~ pare~ efifuring into ttl!$ Agreement 
Qf the Closing of the wn~jon oont.an1platoo herein fn na v.>ey i!mp;>lr~ or vr.!lV*'.!s L.al'\&!r's 
1jgtrts "<lnd !nt~s! ln tM Pro~'ty of ~~rand ln no ~Y ~r~ or walvoo any ri>l!'hts or 
remocf~s al.l'aii«Sb!a to lender bacause of the· oofuult of Smn)'I.'W", as ®ch o~fa:ult 1s 
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~oo tn th~ La~ult, W11cl~ s:u~ rights .or rnmed~ are a'.<eilabl'e to tender at law or {n 
~'\$!l:y or granfu.d pt!!'SUOU''lt to any ¢~ ~f!1 foaM d~'"lt'IMhb.Y an-d ootwl*.lfl l..endar~ 
as a;S-s!gnsa iheroof •. a!ld ~rower, sm.'it.!dit~. wi~, limstat!on, ll1-at ~~!n Cim'!.tt~ma! 
~cl ¢ Trust~ S~curl~· ~~ermmt F~e Allng Anarn:.:ing Stml;!msnt £UW As@gslft1er1t ttf 
~es, :Rams, moome ~nd J't~~ (a$ sarr1~ nmy hav~ ooe!l am-.<if~<ioo} reo:~xrloo !n me 
Ctafk C¢unty Hacord~s Offiw as Dowment No. 200703..~002tl4.a. afld that oortaln 

. k>sfgnment of leas~, RenW:. !noome and Proffu> {~ $.-&1'00 may hav~ ~ <:imaotied) 
~oorned !n ~'~ c~ County Rm."'¢fde,rs Cffltm a~ Oootl~rt No, 20'.J103$G.~W, 
lrwluct!r~, without ~m!ta~on, the $~e. r~..eN'a,-'rton of ~e light to p~ue rn~ ¢ a11y 
deficlancy against fj!Uwr S-orn .. "'!\wt· or Hagal Ra~i. ~n !m:llitidual {"Gl!~nmtat:}. or ti'Ks 
s.~fic rase!'Vatlon t~ purstre any am! an rlghm or rtam$rl!es !hat r:wy be avat!ab!~ •k:~ 
Gua~nt(lf, 

AAY~CLEXtu 
~:W..L~M§ 

_____ :._. -·· -· "M"~1-~-:ru~_.c...~~u~a!l.....MJ4:;tfla.~~~H.~~ro»~~ l'P.~ ~!lewl!1iHs~~--~-----.. -4 
condit:-ons: ' , ,, ! 

{a) Th$ rnatuflty of the lnvestrnent for !he Deposit sha!! not e~-r:eed nlnet~> {00) 
clays or ttle antl.qpatoo nate of the C~;e;irm, whi!::he\'$t ~' i>'~t!l~r. and If zuch maMiti' snau 
occur prior to !hs Ctoo1i'lg, tfl~ o~a sha!! b~ re!rr~est$d uflder fu~ same terms and 
e¢Mitions, 

(!:>} The T.'ll~ COJ-ripany shall dli..il!ver me D~poo!t, fu Se!!~r 0< e~rar~ as fu~ case 
may ba, in ~iC\::-ordanoo >Mth fu~ pro\>'l$lon3< of-!§11$ A.._qrn~ment 

{c} Any notioo to or ctamand Up:Jn the 11Ue ~J>'llpany shall b~ 1n wniJng and shall 
b~ st.xft!dant only lf ree~:ww b)' th~ Thl$S CQm~ny within tt1s~ appiicat!e urn~ pe.rlOO~> z~t 
forth herain, lf any ... NO!lC<e$ to or demand$ upon the Thle· Ctlmparsy shall!~ ~nl by Unttm 
Stat~;% m;a!f, n:<gl'stffl"ed or c:erti111<;d, !1)Wm ~f~t ~~u~~•ied, pos!<~.J p~;pald, or ov~ttdghf 
courlaf servie~::, \wth respect for naxt day dcl!vary, to the a:dclrass l*lt fClrth i>"l S~ctiM i .1 of 
thJt< A~11(~flt .,.\tten!0n.~ ~--~-' t:.'f s~~:voo p~~M<ill)' t.if:-oti :thf! 'fitla Co..mparw 
v.-iih re,~pt ac.knowloogoo in ~mlng b:J fue lWs Company, Noticas "ilnm t.~e Tffle Company 
to $$!let or Bt>ysr shaH be mailed to them m s~"'rdanoo wi:!h Section 12J' ·of thls 
AgNwment 

( d} .tf he Tit!s Compa.'1t sha!! nave fe<:elvsd no!k:a slgn6\d by slfuer P'~ffl a.._.--ivls!ng 
t.'1at 1itlg.~.d3oo O.!~"tW!:-~ the ~>'U''tles t)\'$1" e:Mfrtlement to th~ b~slt has b~>en Q:m'um ... "f!OOO, tl"l$ 
T1t!e Comparl?f shall, on rlemsnd of ai~ar party. deposit the Depos!t wltn the Clerk of the 
<X.'<!Jft in Whk.h <o1Jcil !lt1911tioo !s ):mtKli!")g. lf at an~t tlme 1M True Compan~· k> tinceftain of ltz 
dMJes h~"7eum:far or If 'ti1e Tlt~ Company fur sny t~tMr roasCl'l. is no longer v.ill'Ing to serve as 
sse~ ~nt, {h{\ Tlt!a Co.<npany may, o~ rm~ic~ to the p<'lrtfes, Wk~ StJGh affirmatM.t Si~!S 
as it may~, at !ts opt!on. e!~ in -s:m3ar il."> tefmmat~ ~ duties as fue Tltli::l C~::!mpany, including, 
but not !1 mltoo to, tha: depo~t of tim Deposit ~<ttb a oomt of ~petent Jtui~>d!Qiion and fu~ 
comman®ffi$>'1t of an ootfun for mterp:eaoer, me raasotmhle ¢::!$ts t~f .,..,tltt;n slml! oo b>:::m1a 

. . 
24 
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by 'Whll:;,%\>w of me pmiie~ !s the !o.slhg ~'< Upon tM tatl.<lg by th&, nJa Cornp$ny of 
-t.uc.h acth~ dewrlbed. the: Title C<mf:*fiY aha~! ~ rcloowa of and fm:m an lfabl1ity 
~-reundar oo ~~agent 

(~s} 'Th~ 11ti~ eompan)• @aU no,1 '!nwr any llahlllty !n ac1ihg Up¢n a,~y ~~, 
nOo'tiC$, darnand, .!'&q~ w-al\.'er, oon~ rooofpt or other paper 0!' oooomant be!lavea by 
fua Trtie Compl'in}~' tc:1 be g(~flti!oo. Th~ Tltl~ Com~~rw may a:s$!Jm~ that any p~n 
purporting ·to _gi~ it .any rlOifca oo behalf cl M~'f party in aca)Jderlce ~<iii1 th!ll pro•.'!s!ons 
h~f has b-een duly auti!ort~ w da Z<:l, or is ofuf~Nifu.~ acting or faUlng to am under this 
Se-:::lfon: ft<Cept In the ca~e of the TI&~ t'.t>mpan}"s groos. neg~r.ca o:r ><W!!fu1 ~~~~conduct 

{~) n~~ t~nm> arm pro~rm ofthil>' i~ *hal! creaw no righ~ kl arw ~f${!!1. firm 
c-r corp<)talJO."l otber thM th~ patti&~ and thelr l"'Op&ctlVe !3:1.mcel3,~0ro sM perm!tt!M a~!gn~• 
and no third F~"W Sl"'laH hav~ fua right fu er.foroo or booent from lhe te:rms h~reo:f, 

{t}) 1ha Title Cornpany has (!JOOCUfoo ihls A.grnemant fur tha sole pu~ ofagroofng to 
act as svch ln S¢».'\1an<.::e w~m m~ terms !)fthl$ A9reamanl · ; 

--~ .. -~~¥------~~-·-·-~·---~""'"-·-····-·-~·-~-A"R'nCtlt.'Kf\l'"-""""""-......M---....---·-·--·--·-·-··--~-"~----··--1 

~ 1 
14,'1 i}~~~· 8~~~ Jwi!illiWon~ue. !n fM evem :of arw lrngalltm arl$i!19 out of Qr 
Uflder ttlls Agn:;an~m"'<~ ~ndior Ci.Jt of Bu:~er's ov-..<nership, dg.leloprrmmt or ·OOn..~tn ... octlQt~ 1Jpo!1 
the f'Sw~rth ttl$ ~vaHlng party ahat! be ent1Ued to collect from ~ noo~prev~i!!ng party 
masom:!l:~le a1totnfSys' f~~iW am ~- Buyer and Sa!lar sLibmit ro iha jl.:o~.sd!ctioo of the 
Eighlh Joo!·:::lai D!sti~t Co>Jtt for Clark C'.l:l!.m!~, in th!)l S!ate ml'd 1M Unttoo Swte:>< Q!sMct 
COurt fur !he District. M N~>OOa !n ~'1Joot of any sutt ¢f ot!~ pr~e~lng brought 0 
conn~olirm ·with or arising out ~Jf" this Ag!1~~!'JWnt, Tim provisfCM of thls Sm.mon s.~sn survtvl;:! 
ihe Cbs.!ng, .. 

-~,.t:2 V;ii"JVf;;.R OF A!BYJ:R!AL The fX!tU~ ~$1'tl!)y knowh)g~<, vo!smiarll"~• and 
i~fStlon;;d!y w~l\.'e til~ tight ~l'ther mey hav(~ b::1' ~ irful by jucy in ret&poot ot >(lny 
Htlgatlo~t baslll!d hereon, or urismg tWt m, und!lSr or !rt cotln~t!on \'lith this. AUn*n1ent 
.snd ~my do~unw~t e~eu~ !n oom'a~ton h~:~~~iffi~ or ~ated h~refu, or ally c<:aA~ 
or- candtlci> cou~ of dlll!O!Ung. stnlll!ment$ {wh&ltmr ond o~ wrili~n} (!cr ~etlan*' of 
eith~r p!i!rty. Tll~ prov!ston is a mM~t'bl !nduc>ltnent fur the·~ to $titer Jnt'>) lhh• 
tr"$rltl~ctil:ai 

' l 
~ 
~ 
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! 
lN VVl'rN}~SS WHEHEOF, Buyer and SeUt:1r have executed !hi!> Agr$ement as t"rf 

ths Ex~i-oJtion Date. 

SELLER: 

BUYER:: 

Pacmca G<xnpanl~ LLC, 
~~ Callfufhia limited Eab!ley comparl}•'. 

Bv: 
-.1 ........ ~ ...................... ....,_,.,., ...... ~-..-.. ~-~'<~-~----~~~-"-~"-"-~·~--~~-

Name: .. _, _______ , ___ ~,-~,.-
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Exhibit l(b) 

Exhibit l(b) 
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Wire Transfer Order Number: 8083 

First American Title Insurance Company National 

File No.: NCS-425712-HHLV Issued By: 

PR: NATLAC- National Commercial Services Division 
Issued 
Date!Time: 

Sharon Silverberg 

06/07/2010 01:21:05 PM 

Office: 108- Las Vegas-NCSD (2043) 

Officer: Sharon Silverberg 

ORIGINATOR 
Account Number 

3020430000 
Information 

425712 

RECEIVING BANK 
ABA Number 
053000219 
Bank Address 

BENEFICIARY 
Account Number 

5077594011216 

Beneficiary Address 

Additional Information 
Palmilla 
358100638 

CUSTOMER AUTHORIZATION 

Signature 

Printed Name and Title 

BANK USE ONLY 
Fund Held/Credit I Credit Code 

Available Funds 

Fees 

Transmission 
Date!Time: 

Amount: 

I 
Bank Name 

First American Trust-Santa Ana-

I 
Bank Name 
Wachovia Bank NA 

Beneficiary Name 

FUMC Income Property Account 

06/07/2010 

$8,976,385.90 

Signature 

Printed Name and Title 

CALLBACK 

Name 
Time Initials 
Method of Payment 

D Analysis D Charge To Account D Debit Account Number D Check Received 
D Waived D Included in Check 
D Other D Incoming Wire D Other 
SPECIAL INSTRUCTIONS/NOTES 
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Exhibit 1 (c) 

Exhibit 1 (c) 
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First Amen·can Title Insurance Company 
National Commercial Services 

2490 Pasco Verde Parkway, #I 00 • Henderson, NV 89074 

Seller's Final Settlement Statement 

Property: 124-30-311-031, et al., NV File No: NCS-425712-HHLV 

Officer: Sharon Silverberg/sgs 

New Loan No: 

Buyer: 
Address: 
Seller: 
Address: 

Settlement Date: 06/07/2010 

Disbursement Date: 
Print Date: 6/8/2010, 10:04 AM 

PacificaNorthVegasLLC;QEA IncfboPacifica as Qualified Intennediary for Pacifica North Vegas LLC 
1785 Hancock Street, #1 00, San Diego, CA 92110 
Palmilla Development Co., Inc. 
3200 E. Camelback Road, Suite 255, Pheonix, AZ 85018 

.. • • ~ ± , • , ' '' ~I ' ; ~~ ,. , ; ~ • ''"'''C:iia'r2e1'DescH}ltiont•:wt::';:,);, .··>.1:.,., .. ~.;,!·-·: · .·.; :·,~· .,1, i'i l,<:i.,~:'· .:$eiier.thirge·· · •' Seller Credit' . • . ~ r 
" 

Consideration: 
Total Consideration 9,500,000.00 

Adjustments: 
Security Deposits 35,61 I .35 

Other Deposits 2,000.00 

Held for Mise, to be refunded post closing 2,000.00 

Prorations: 
Rents 06/07110 to 07/01/10 (al$140161.85/mo 112,129.48 

HOA Assessment 06/07 /I 0 to 07/01/1 0 @$15 896.25/mo 12,717.00 

Personal Property Taxes using Est basis 01/01/10 to 06/07110 (al$2845. 17/yr 1,223.81 

County Tax 8 parcels 799.78 ea 06/07/10 to 07/01/10 (al$6398.24/yr 420.71 

Countv Tax 8 parcels 924.44 ea 06/07/10 to 07/01/10 (Ql$7395.52/vr 486.28 

County Tax 8 parcels(! 941.82 06/07/10 to 07/01/10 @$7534.56/yr 495.42 

County Tax 8 parcels ( ~I ,011.45 ea 06/07/10 to 07/01/10 @$8091.60/yr 532.05 

County Tax 12 parcels (Ql997.05 ea 06/07110 to 07/01/10 @$11964.60/yr 786.71 

County Tax 4 parcels il779.82 ea 06/07/10 to 07/01/10 @$3119.28/yr 205.10 

County Tax 1 parcelG 780.46 06/07/10 to 07/01110_@$780.46/yr 51.32 

County Tax I parcel@ I 183.05 06/07/10 to 07/01/10 (Ql$1183.05/yr 77.79 

County Tax 9 parcels (a 780.46 ea 06/07/10 to 07/01/10 @$7024.14/yr 461.86 

County Tax 11 parcels 918.10 06/07/10 to 07/01/10 @$10099. 10/yr 664.05 

County Tax 14 parcels 971.65 06/07/10 to 07/01/10 @$13603.10/yr 894.45 

County Tax II parcels 901.25 ea 06/07/lO to 07/01/10 @$9913.75/yr 651.86 
County Tax I 0 parcels 985.58 ea 06/07/10 to 07/01/10 a)$9855.80/yr 648.05 
County Tax 4 parcels@ 761.13 ea 06/07/10 to 07/01/10 ~$3044.52/yr 200.19 
County Tax 8 parcels~ 912.83 ea 06/07110 to 07/01/10 <f $7302.64/yr 480.17 
County Tax 8 parcels (c 790.12 ea 06/07/10 to 07/01/10 <f $6320.96/yr 415.62 
County Tax 8 parcels (I 929.94 06/07/10 to 07/01110 @$7439.52/yr 489.17 
County Tax 8 parcels (a 998.53 06/07/10 to 07/01/10 @$7988.24/yr 525.25 
County Tax 12 parcels @. 984.37 06/07/10 to 07/01110 @$11812.44/vr 776.71 
County Tax 4 parcels ral770.49 06/07/10 to 07/01/10 (a}$3081.96/vr 202.65 

Commission: 
Commission Paid at Settlement to Marcus & Millichap 285,000.00 

Title/Escrow Charges to: 
Policy-Standard ALTA 2006 Owner's- First American Title Insurance Company National Commercial 9,025.00 
Services 
Closing-Escrow Fee 1/2 each- First American Title Insurance Company National Commercial Services 2,950.00 I 

Transfer Tax 1/2 each- First American Title Insurance Company National Commercial Services 24,225.00 i 

Transfer Tax County Common Area - First American Title Insurance Company National Commercial 5.10 
Services .. 

Disbursements Paid: 
Taxes, penalties, interest and mailing fees to Clark County Treasurer 55,730.52 
HOA Fees@ I 0!.25x157 to Pamilla Homeowners Association c/o P. W. James Management &Consulting 15,896.25 

Cash (X To) ( From) Seller 8,976,385.90 

Totals 9,522,182.41 9,522, 182.41 

Initials: Page 1 of2 
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Settlement Date: 06/07/2010 
Print Date: 6/8/2010 

Seller's Final Settlement Statement 

File No: NCS-425712-HHLV 
Officer: Sharon Silverberg/sgs 

First American Title Insurance Company National 
Commercial Se · 
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Lewis and Roca LLP 
3993 Howard Hughes 
Parkway, Suite 600 

1 LaBar Declaration at~ 5. The Property was also made available to all of Marcus & Millichap's 

2 apartment/retail specialists nationwide to help identify section 1031 buyers within the MN et 

3 system. LaBar Declaration at~ 6. Over 90 Marcus & Millichap agents presented offering 

4 memorandums for the Property. LaBar Declaration at~ 7. Over 1000 direct marketing calls for 

5 the Property to principals. LaBar Declaration at~ 8. 

6 Additionally, an e-brochure for the Property was sent to over 250 principals, brokers, and 

7 executives. LaBar Declaration at~ 9. Moreover, Marcus & Millichap provided comprehensive 

8 due diligence documentation (including rent rolls, by-laws, etc) to over 30 active investors. LaBar 

9 Declaration at ~ 11. Approximately 3 5 registered tours of the Property were conducted with listing 

10 agents, and approximately 25 non-registered tours and drive-by viewings were conducted. LaBar 

11 Declaration at ~ 12. Marcus & Millichap also targeted the following major commercial brokerages 

12 in connection with the marketing ofthis Property: CBRE, Cushman & Wakefield, Grub & Ellis, 

13 Hendricks & Partners, and Sperry Van Ness. LaBar Declaration at~ 13. 

14 C) The Purchase and Sale Agreement 

15 As noted above, the Property has been exhaustively marketed for over 3 months. Written 

16 offers to purchase the Property were received from 31 prospective purchasers, and based upon 

17 certain criteria, with an emphasis on the prospective buyers' ability to close the transaction, 10 

18 offerors were contacted and solicited for their best and final offer. LaBar Declaration at~ 14. The 

19 best offer to purchase was selected from these offers, and on or about February 5, 2010, the 

20 prospective purchaser and Receiver entered into purchase and sale agreement ("PSA"). LaBar 

21 Declaration at~ 15. The prospective buyer has tendered $500,000 non-refundable2 earnest money. 

22 Lender is contemporaneously applying for leave to file the PSA under seal, due to the 

23 sensitive financial information contained therein and the harm that could be caused to the market 

24 value of the Receivership Property if the PSA is made public, and the sale were to fall through for 

25 any reason. See LaBar Declaration at~ 16. As with any transaction of considerable size, the due 

26 diligence required by serious prospective buyers is a requires significant time, expense and effort. 

27 

28 
2 Subject to this Court's approval of the proposed sale. 

Las Vegas, Nevada 89169 

4 
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1 Moreover, during the negotiation process, both sides made concessions before agreeing to 

2 the precise terms and language. However, both sides started negotiations at the original asking 

3 price. If the PSA were made public, and then fell through, all prospective buyers from that point 

4 would begin their negotiations, not at the original asking price, but at the price point and with the 

5 concessions reflected in the PSA. In this way, making the PSA publically available prior to its 

6 approval would damage the value of the Receivership Property by effectively lowering the asking 

7 price and eliminating any room for negotiation built into the asking price. 

8 Additionally, the marketing process for the Property has been ongoing for months, and 

9 each party who was interested in the Property had the same opportunity to bid. If the PSA were 

10 now made public, a new buyer would have the incentive to copy the agreement, add a nominal 

11 amount, and attempt to step in front of the prospective purchaser who has already put the time, 

12 costs, fees, and effort into negotiating a deal. Allowing this sort of last minute gamesmanship 

13 would chill receivership sales in the future by providing a disincentive to earnest and interested 

14 buyers from doing the initial work. All buyers would be incentivized to withhold any offer until 

15 someone else did so first, thereby chilling the sales process for future receivership properties. 

16 C) Claims Against the Receivership Estate 

1 7 Lender is unaware of any other creditors who have a claim against the proceeds from the 

18 sale ofthe Receivership Property. As the market value ofthe Property is lower than the amount of 

19 Plaintiffs security interest in the Property, no money from the sale of the Property will be paid to 

20 the Borrower, or anyone else other than Lender. 

21 II. 

22 CONCLUSION 

23 Borrower has repeatedly requested Lender sell the Property, and has even requested 

24 Lender foreclose on the Property rather than proceed with the alternate remedy of a receivership.3 

25 Receiver has actively marketed the Property for several months, and a price has been negotiated in 

26 the open market. Given the widespread marketing efforts undertaken, and the number of offers 

27 

28 
3 See e.g., Defendant's Opposition to Application for Order to Show Cause [Why Receiver Should 
not be Appointed] filed on August 14, 2009, at p 3 (arguing that the Plaintiff should foreclose 
rather than seek a receiver). 

Las Vegu, Nevada 89169 

5 
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1 received and considered, the PSA represents the fair market value price for the Property. The 

2 Lender therefore requests this Court (a) approve the PSA as a full and final disposition of the 

3 Property, (b) enter a finding of fact that the sale price contained within the PSA is the fair market 

4 value for the Property (c) order that the Receiver shall be authorized to sell the Property and shall 

5 be authorized to effectuate any documents to consummate the sale and fully and finally convey 

6 ownership of the Property. 

7 DATED February 11, 2010. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

LEWIS AND ROCA LLP 

Is/ Michael F. Lvnch 
Nevada Bar No. 8555 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
(702) 949-8398 (fax) 

Attorneys for Plain tiff 

Las Vegas, Nevada 89169 

6 
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Lynch, Michael 

From: 

Sent: 

To: 
Subject: 

Lynch, Michael 

Tuesday, October 27, 2009 1:10PM 

'Brent Larsen Esq. (blarsen@deanerlaw.com)' 

Palmilla --Marcus and Millichap Listing Agreement.PDF;Marcus and Millichap Offering 
Memorandum.PDF 

Importance: High 

Attachments: Marcus and Millichap Listing Agreement.PDF; Marcus and Millichap Offering 
Memorandum.PDF 

Dear Brent: 

During this morning's status check in Palmilla, you requested three things relating to the efforts to market the 
Palmilla Receivership Property, 1) the listing price; 2) the listing agreement; and 3) the Offering Memorandum 
(what I was loosely referring to as the marketing "brochure"). 

The attachments to this email cover all of these requests. Please be aware, however, that in accord with the 
Receiver's authority as set forth in the Order Appointing Receiver, the listing agreement had already been signed, 
and the Offering Memorandum had already been published (i.e., it is actually listed), so if you have any comments 
or concerns whatsoever, please let me know immediately. As I stated in open Court, if you wish to be heard on 
any issue in connection with the receivership, I will certainly do my best to address it informally, and if that fails, to 
stipulate to an OST should you desire. If you have any concerns, we do request that you set forth these concerns 
in detail, and support them with evidence so that we may evaluate any alleged issues or deficiencies. 

If you have any trouble opening these attachments, please let me know. 

Regards, 
Michael 

LE\XliS 
AND 

ROCA 
-!.Ll~­

LA.'WYt:R; 
LE\VIS /d\D ROCA LLP 

PHOENIX 
TIJCSON 
LAS VEGAS 
ALBUQUERQUE 
RENO 

2/9/2010 

Michael F. Lynch 
Trial Attorney 

Telephone: (702) 474-2683 
Facsimile: (702) 216-6191 
E-mail: !llfti}Qh@LR1_a.lY,.90m 

3993 Howard Hughes Pkwy. STE 
600 Las Vegas, Nevada 89169 
wwwJ&.Wi'iandtQ9.1!&0m 
.w_.w.w~Jll.wis_;mill:_g_g_:t_gg_milvlL__y.n.9h 
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Marcus &.Millichap 
Real Estate Investment Services 

OFFERING MEMORANDUM 
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The information contained in the following Marketing Brochure is proprietary and strictly confidential. It is intended 

to be reviewed only by the party receiving it from Marcus & Millichap and should not be made available to any other 

person or entity without the written consent of Marcus & Millichap. This Marketing Brochure has been prepared to 

provide summary, unverified information to prospective purchasers, and to establish only a preliminary level of 

interest in the subject property. The information contained herein is not a substitute for a thorough due diligence 

investigation. Marcus & Millichap has not made any investigation, and makes no warranty or representation, with 

respect to the income or expenses for the subject property, the future projected financial performance of the property, 

the size and square footage of the property and improvements, the presence or absence of contaminating substances, 

PCB's or asbestos, the compliance with State and Federal regulations, the physical condition of the improvements 

thereon, or the financial condition or business prospects of any tenant, or any tenant's plans or intentions to continue 

its occupancy of the subject property. The information contained in this Marketing Brochure has been obtained from 

sources we believe to be reliable; however, Marcus & Millichap has not verified, and will not verify, any of the 

information contained herein, nor has Marcus & Millichap conducted any investigation regarding these matters and 

makes no warranty or representation whatsoever regarding the accuracy or completeness of the information provided. 

All potential buyers must take appropriate measures to verify all of the information set forth herein. 

ALL PROPERTY SHOWINGS ARE BY APPOINTMENT ONLY. PLEASE CONSULT YOUR MARCUS & MILLICHAP 

AGENT FOR MORE DETAILS. 

This information has been secured .from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate lnvestment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, fnc. @ 2009 Marcus & Millichap Q0220057 

~!~!.~~-~-~1-~.n~.s-~~.P 
Real Estate Investment Services 
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SECTION ONE: 

SECTION TWO 

....................... ~ ~ ................... F:~E::~::.~·r <.:(:}::\f:·/::r::./::f:L.f:::;; 

SECTION THREE 
................................. " ................. ~, ................................................. r:u::J:J::J-rr s.:<:/ ... t::::;. 

SECTION FOUR 

SECTION F!VE 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, fnc. @ 2009 Ma:rcus & Millichap Q0220057 

~!~~~~-~-6l~-~-n~.~-h~r. 
Real Estate Investment Services 
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fj_~-~s-~.?. .. &.M.~.H-~~h.~.P. 
Real Estate Investment Services 
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Investment Overview 

INVESTMENT 
HIGHLIGHTS 
Spacious 'foun;.-H.ou:.e [!esign 

$43 SF/40% ofkep!acenwnt Cos!! 

Adjacent to Aiiante M.asterpit:m 
c--:on.i1tl1tnify 

space s;urage! 

Seller Financing to be considered! 

Lender 0'l~;ned (R.Et) 
Opportun:ikft) 

O.fji:rs Due December 4, 2009 

Marcus & Millichap is pleased to announce the exclusive listing of the 

Palmilla Townhomes, this bulk townhome offering is comprised of 157 

units out of 300 in the community. Palmilla was constructed between 

2006 and 2007 with ninety-percent of Phase One sold to individual 

owners and Phase Two built as a rental property. Of the subject 

property's 157 spacious townhomes, 144 contiguous units are spread 

across twelve buildings located in Phase Two, with the remaining 13 

noncontiguous units spread across four buildings in Phase One. 

The community is adjacent to the 1,905 acre masterplanned community 

called "Aliante" that includes 6,500 homes, commercial centers and 428 

acres of recreational parks that encompass a 34 mile interconnecting 

trail system. Palmilla is minutes from the New Aliante Station Hotel & 

Casino as well as the Centennial Hills Hospital & medical campus. 

Palmilla features six different floor plans that range from 1,185 to 1,758 

square feet. Each individually parceled unit includes a direct access 

two space garage, full size washer/ dryer and walk-in closets. Common 

area amenities include a resort-style pool, cabana, playground, large 

grass courtyards and a gated/ controlled access entry into community. 

SUBJECT TO COURT APPROVAL 

This information has been secured from sources we believe to be reliable., but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inacCUiacies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 

~!~!.~~-~.6J~.!.n~-~.~~r. 
Real Estate Investment Services 
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Property Summary 
THE OFFERING 

Property 

Property Address 

Assessor's Parcel 
Zoning 

SITE DESCRIPTION 

Number of Units 

Number of Buildings 

Number of Stories 

Year Built/Phase 2 

Rentable Square Feet 
Lot Size 

Type of Ownership 

Density 

Parking 
Parking Ratio 

Landscaping 

Topography 

UT!UTIES 

Water 
Phone 
Electric 
Gas 

CONSTRUCTION 

Foundation 
Framing 
Exterior 

Parking Surface 
Roof 

MECHANiCAL 

HVAC 
Wiring 
Fire Protection 

Palmilla 

5850 Palmilla Street 
North Las Vegas, NV 89031 

Multiple 

R-3 

157 
Sixteen 

Two &Three 

200612007 

244,101 

8.98Acres 

Fee Simple 

17.5 Units; Acre 

347 
2.21/Unit 

Lush GreensjXeroscape 

Flat 

North Las Vegas Water District 

Embarq 
NV Energy 

Southwest Gas Co. 

Concrete Slab 

Wood 
Stucco 

Asphalt 
Pitched Tile 

Individual 
2006 Code 

Wetpipe Sprinklers, Alarm System, Smoke 

SUBJECT TO COURT APPROVAL 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate fnvestment Services of Nevada, Inc.© 2009 Marcus & Millichap Q0220057 

-~~~~Y..~.&.~-~-n~-~-~-?.P 
Real Estate Investment Services 

2 
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Amenities 
COMMON AREA AMEN!T!ES 

(;aftd/Contro!led Access Cu1nrnunity 

R.esurt--St.-yle Pool 

Children;$ P!.aygrot.tnd 

BBQ;1::icnic Areas 

UNIT AMENITIES 

Fully-Equipped Gourmet Kitchens 

FHll size ~'\lusher and Dryer 

1::rivate Balconies 

Iucandesce-ni" .Light-ing 

Direct .Access 2 Car c;arnges 

This information has been secured from sources we believe to be reliablef but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. @ 2009 Marcus & Millichap Q0220057 
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Property Photos 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Seivices of Nevada, Inc.@ 2009 Ma1cus & Millichap Q0220057 
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LOCAL MAP 

REGIONAL MAP 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service ma:rk of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. ©2009 Marcus & Millichap Q0220057 
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Site Plan 

This information has been secured &om sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuiacy of the information References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inacmacies. Marcus & Millichap Real Estate Investment Services is a service ma:rk of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc.@ 2009 Marcus & Millichap Q0220057 
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Floor Plans/Acapulco 

ACAPULCO 
~ ~ '2~:~1 -~q~t~~~~i :~\~t 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age axe approximate, Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 
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Palm Spring 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears aJl risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc.@ 2009 Marcus & Millichap <):)220057 
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Real Estate Investment Services 

8 



001269

001269

001269 00
12

69

Santa Fe 

SANTA 'FE 
~-:·§~~ ~:'.~~~:~rt f-~x';~ 

This information has been secured from sources we believe to be reliable~ but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 
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South Beach 

I 
\:~,~~j~~~N,~V;:N<;> ! 

.. A~:A i 
! 

This information has been secured from sources ·we believe to be .reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are app.roximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Seivices is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, £nc. @ 2009 Marcus & Millichap Q0220057 
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The Hamptons 

THE HAfv1PTONS 
1,439 Square Feet 

This irlformation has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada" £nc. @ 2009 Marcus & Millichap Q0220057 
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St. Croix 

STiCRO!X. 
l.:J~~=~r.~~~~~li~~,~~ F~~~t 

This infonnation has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 
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Aerial Photo 

This information has been secured .&om sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accmacy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc.@ 2009 Marcus & Millichap <):)220057 
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Aerial Photo 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuxacy of the information References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Sexvices is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. @ 2009 Marcus & Millichap Q0220057 
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Rent Comparables Map 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age a.Te approximate. Buyer must verify the 
information and bears all risk for any inaccuxacies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap <):)220057 
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Average Rents 
AVERAGE RENTS N 2 a 3 BEDROOMS 

1,200 

1,000 

800 

600 

400 

200 

0 
Subject Broadstone 

Azure 
Sedona 

at 
Lone 

Mountain 

1!11 2 Bdr ~ 3 Bdr 

Hidden 
Canyon 
Village 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 

Cheyenne 
Villas 
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Rent Comparables 

* 

SUBJECT PROPERTY 
No. of Units 

Occupancy: 
Year Built/Phase 2: 

No. of Units 

Occupancy: 
Year Built: 

No. of Units 
Occupancy: 
Year Built: 

COMMENTS 

157 
75% 

2006/2007 

312 

N/A 
2007 

320 

N/A 
1999 

Management is currently waiving deposits. 

PALM!LLA 

5850 Palmilla Street 
North Las Vegas, NV 89031 
Unit Type No. of Units 

3 Bdr 2 Bath Twnhs 12 

2 Bdr 2.5 Bath Twnhs 26 

3 Bdr 2.5 Bath Twnhs 27 

3 Bdr 2.5 Bath Twnhs 27 

4 Bdr 4 Bath Twnhs 39 

3 Bdr 3 Bath Twnhs 26 

BROADSTONE AZURE 

650 East Azure A venue 
North Las Vegas, NV 89031 
Unit Type No. of Units 

1 Bdr 1 Bath 132 

2 Bdr 2 Bath 156 

3 Bdr2 Bath 24 

SEDONA AT LONE MOUNTAIN 

770 West Lone Mountain Road 
North Las Vegas, NV 89031 

SF Rent 

1,185 $999 

1,209 $1,050 

1,439 $1,150 

1,709 $1,150 

1,737 $1,150 

1,758 $1,200 

SF Rent 

664-789 $613-$705 

1,031 - 1,112 $896-$915 

1,260 - 1,260 $1,041- $1,041 

Unit Type No. of Units SF Rent 

1 Bdr 2 Bath Den 

2 Bdr2 Bath 

3 Bdr 2 Bath Den 

120 1,056 -1,056 $860- $860 

120 

80 

1,056 - 1,056 $860 - $860 

1,240 - 1,240 $1,030- $1,030 

RentjSF 

$0.89 

$0.95 

$0.87 

$0.78 

$0.79 

$0.80 

RentjSF 

$0.91 

$0.85 

$0.83 

Rent/SF 

$0.81 

$0.81 

$0.83 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age Bie approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 
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Rent Comparables 

No. of Units 
Occupancy: 

Year Built: 

No. of Units 

Occupancy: 
Year Built: 

148 

N/A 
2001 

369 

N/A 
2001 

HIDDEN CANYON VILLAGE 

3940 Scott Robinson 
North Las Vegas, NV 89032 
Unit Type 

2 Bdr 2.5 Bath Twnhs 

3 Bdr 2.5 Bath Twnhs 

CHEYENNE VILLAS 

No. of Units 

96 

52 

3260 Fountain Falls Way 
North Las Vegas, NV 89032 

SF 

1,042 - 1,042 

1,184 - 1,256 

Rent 

$750-$750 

$995-$995 

Unit Type 

2Bdr2 Bath 

3 Bdr2 Bath 

No. of Units SF Rent 

185 1,056 -1,056 $749-$749 

184 1,240 - 1,240 $875-$875 

RenljSF 

$0.72 

$0.82 

RenljSF 

$0.71 

$0.71 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Mi11ichap Real Estate Investment Services of Nevada, [nc. 6> 2009 Marcus & Millichap Q0220057 
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Price/SF Et Price/Unit 
AVERAGE PRICE/SF 

90.00 

80.00 

70.00 

60.00 

50.00 

40.00 

30.00 

20.00 

10.00 

0.00 
Subject 

AVERAGE PRICE/UNIT 

70,000 

60,000 

50,000 

40,000 

30,000 

20,000 

10,000 

0 
Subject 

Pinehurst 

Pinehurst 

Eleven 
Eleven 

Eleven 
Eleven 

Summerlin 
Entrada 

Summerlin 
Entrada 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties1 expressed or 
implied, as to the accuracy of the information References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service nuuk of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. @ 2009 Marcus & Millichap Q0220057 
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Recent Sales 

* 

SUBJECT PROPERTY 

Close of Escrow 6/1/2009 

COMMENTS 

PALMILLA 

5850 Palmilla Street 

North Las Vegas, NV 89031 

No. of Units: 157 

Year Built: 20061 2007 
Sale Price: $10,550,000 

Price/Unit: $67,197 

Price/SF: $43.22 

CAPRate: 8.00% 

GRM: 4.95 

PINEHURST 
6650 West Warm Springs 

Las Vegas, NV 89118 

No. of Units: 

Year Built: 

Sale Price: 

Price/Unit: 

Price/SF: 
CAPRate: 
GRM: 

193 

2001 

$12,999,999 
$67,358 

$75.00 

N/A 
NjA 

No. of Units 

12 
26 

27 

27 

39 

26 

No. of Units 

81 
91 

21 

Unit Type 
3 Bdr 2 Bath Twnhs 
2 Bdr 2.5 Bath Twnhs 

3 Bdr 2.5 Bath Twnhs 

3 Bdr 2.5 Bath Twnhs 

4 Bdr 4 Bath Twnhs 

3 Bdr 3 Bath Twnhs 

Unit Type 

1 Bdr1 Bath 
2 Bdr 2 Bath 

3 Bdr 2 Bath 

This is a fractured condo deal -167 of the original360 total are held by individual owners; 193 units remain as rentals under single 
ownership. Buyer paid all cash! 

Close of Escrow On Market 

COMMENTS 

ELEVEN ELEVEN 
1111 Warbonnet 

Las Vegas, NV 89117 

No. of Units: 

Year Built: 

Sale Price: 

Price/Unit: 

Price/SF: 

CAPRate: 
GRM: 

124 
1988 

$7,500,000 

$60,484 

$82.00 

N/A 
N/A 

No. of Units 
26 

86 

Unit Type 

1 Bdr 1 Bath 

2 Bdr2 Bath 

This property is currently on the market with Nevada State Bank. A loan in the amount of $6,800,000, held by Nevada State Bank 
was foreclosed on 03/11/2009. 12 units of the 124 units have been sold to individual owners. Only a handful of units have been 

This Wormation has been secured from sources ·we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the infmmation. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. :Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. CC> 2009 Marcus & Millichap Q0220057 

t1~£~~-~-&~-~JJ.~.S.-~~P. 
Real Estate Investment Services 

;Al 
m 
n 
M z 
-i 
tn 
> r 
fT1 
V'l 

22 



001283

001283

001283 00
12

83

Recent Sales 
SUMMERUN ENTRADA 

1701 Rock Springs Drive 
Las Vegas, NV 89128 

No. of Units: 352 No. of Units Unit Type 
Year Built: 1987/NjA 176 
Sale Price: $15,600,000 160 

Price/Unit: $44,318 16 

Price/SF: $49.82 

Close of Escrow 10/08/2009 CAPRate: NjA 
GRM: NjA 

COMMENTS 
Short sale, buyer paid all cash. 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age ro:e approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. @ 2009 Marcus & Millichap Q0220057 

1 Bdr 1 Bath 
2 Bdr 2 Bath 

3 Bdr 2 Bath 
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't 

Offering Summary 
Price 

Down Payment 

Price/Unit 

Price/SF 

Number of Units 

Rentable Square Feet 

Number of Buildings 

Number of Stories 

Year Built/Phase 2 

Lot Size 

VITAL DATA 

CAP Rate- Stabilized 

GRM- Stabilized 

Net Operating Income- Stabilized 

Total Return- Stabilized 

SUBJECT TO COURT APPROVAL 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accmacy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, l:nc.@ 2009 Marcus & Millichap Q0220057 

"'0 
:::0 
""""' $10,550,000 n 

100% $10,550,000 z 
$67,197 C) 

$43.22 tl' 

157 
.., 
....... 
z 

244,101 )> 

Sixteen z 
n 

Two &Three """"' )> 
200612007 r 

8.98 Acres 
)> 
z 
> r 
-< 

8.00% 
V') -Vl 

4.95 

$844,403 

8.0% $844,403 

!'1~r.~~.~.~!.!.n~-~-h~P 
Real Estate Investment Services 
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No. of Unit Approx. Stabilized Rent/ Monthly 
Units Type Square Feet Rents SF Income 

12 3 Bdr 2 Bath Twnhs 1,185 $999 $0.89 $11,988 

26 2 Bdr 2.5 Bath Twnhs 1,209 $1,050 $0.95 $27,300 

27 3 Bdr 2.5 Bath Twnhs 1,439 $1,150 $0.87 $31,050 

27 3 Bdr 2.5 Bath Twnhs 1,709 $1,150 $0.78 $31,050 

39 4 Bdr 4 Bath Twnhs 1,737 $1,150 $0.79 $44,850 

UNlT MIX UNIT RENT a RENT /SF 

$1,200 $1.00 

$0.90 
$1,000 

$0.80 

$800 
$0.70 

$0.60 

$600 $0.50 

$0.40 
$400 

$0.30 

$200 
$0.20 

$0.10 
34% 

$0 $0.00 
3828 382.58 4848 

282.58 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, l:nc. It> 2009 Marcus & Millichap Q0220057 
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Income & Expenses 
j Total Number of Units: 

Total Rentable Area: 
157 

244,101 SF 
-: .................................................................................................................... .. 

INCOME 

Other Income 

~·-·Total Other Inco;·~······························· 
·· .............................................................................................................. . 

STABiLIZED 

46,830 

$46,830 

PER UNIT 

298 
.................... ~,, 

$298 

GROSS POTENTIAL INCOME 

Vacancy /Collection Allowance (GPR) 

Concessions (GPR) 

$2,176,086 $13,860 

(22.0%) $468,436 2,984 

, ... Eii£ciivE·cR:O"ssiNcoM:£·································· .......... ~~:?.~) .. ~.~~~~!~ ............................................................. 4.0.! .. . 
-: ................ •.•.• 

EXPENSES 
Real Estate Taxes* 

Insurance 

Repairs & Maintenance* 

Marketing & Promotion* 

On-Site Payroll* 

Management Fee 

General & Administrative 

Reserves & Replacements 

HOA (CAM/ electricity, water, sewer, trash) 
····"ToiAi.iix"P£Nsii·s··················································· 

Expenses per SF 

% ofEGI 

$1,643,772 

$168,775 

18,500 

98,000 

24,600 

205,000 

(2.5%) $41,094 

22,000 

31,400 

190,000 

$799,369 

$3.27 

48.6% 

This information has been secured from sources we believe to be reliable, but we make no representations or warrantiesf expressed or 
impliedf as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. tl 2009 Marcus & Millichap Q0220057 

$10,470 

$1,075 

118 

624 

157 

1,306 

262 

140 

200 

1,210 

$5,092 

.~!~!.~~-~-&l!.~JJ.~.S-~~.P. 
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Financial Overview 
LOCATION 
5850 Palmilla Street 

North Las Vegas, NV 89031 

Price 

Down Payment 

Number of Units 

Price/Unit 

Rentable Square Feet 

Price/SF 

CAP Rate - Stabilized 

GRM- Stabilized 

Year Built/Phase 2 

Lot Size 

Type of Ownership 

$10,550,000 

100% $10,550,000 

157 

$67,197 

244,101 

$43.22 

8.00% 

4.95 

20061 2007 

8.98 Acres 

Fee Simple 

SUBJECT TO COURT APPROVAL 

SCHEDULED INCOME 
No. of 
Units 

12 

26 

27 

27 

Unit 
Type 

3 Bdr 2 Bath Twnhs 

2 Bdr 2.5 Bath Twnhs 

3 Bdr 2.5 Bath Twnhs 

3 Bdr 2.5 Bath Twnhs 

4 Bdr 4 Bath Twnhs 

ANNUALIZED OPERATING DATA 

Gross Potential Rent 

Other Income 

Gross Potential Income 

Less: Vacancy /Deductions (GPR) 

Effective Gross Income 

.~.e.s~: .. ~X.P.~~s.e.s ................. .. 
i .. ~.:.t.9.P.:.~~!~&.I~.c~.l!l:~ ......... . 

Real Estate Taxes* 
Insurance 
Repairs & Maintenance* 
Marketing & Promotion* 
On-Site Payroll* 
Management Fee 
General & Administrative 
Reserves & Replacements 
HOA (CAM/ electricity, water, sewer, 
TOTAL EXPENSES 

EXPENSES/UNIT 

EXPENSES/SF 
% ofEGI 

Approx. 
Square Feet 

1,185 

1,209 

1,439 

1,709 

1,737 

Stabilized 
Rents 

$999 

$1,050 

$1,150 

$1,150 

$1,150 

This information has been secured from sources we believe to be reliable, but we make no xepresentations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Fstate Investment Services is a service mark of Ma:rcus 
& Millichap Real Estate Investment Services of Nevada, Inc. iC> 2009 Marcus & Millichap Q1220057 

Rent/ 
SF 

$0.89 

$0.95 

$0.87 

$0.78 

$2,129,256 

46,830 

$2,176,086 

(25.0%) 532,314 

$1,643,772 

799,369 .................. 

$&!,~~~~~. 

168,775 
18,500 

98,000 

24,600 

205,000 

41,094 

22,000 

31,400 

190,000 

$799,369 

$5,092 

$3.27 

48.63% 

Monthly 
Income 

$11,988 

$27,300 

$31,050 

$31,050 

$44,850 

~!~!.~~.~.&l1.nn~.~?P 
Real Estate Investment Services 
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Demographic Report 
1 Miles: 3 Miles: SMiles: 

1990 Population 649 9,282 45,726 

2000 Population 7,299 63,647 162,598 

2008 Population 16,946 107,899 294,400 

2013 Population 21,820 132,108 362,784 

1990 Households 260 3,166 15,713 

2000 Households 2,689 21,834 56,542 

2008 Households 5,974 37,264 101,816 

2013 Households 7,652 45,607 125,365 

2008 Average Household Size 2.84 2.88 2.88 

2008 Daytime Population 1,152 16,297 81,063 

1990 Median Housing Value $116,132 $113,855 $103,477 

2000 Median Housing Value $135,109 $137,295 $136,073 

2000 Owner Occupied Housing Units 86.6% 86.9% 73.7% 

2000 Renter Occupied Housing Units 5.9% 8.7% 20.3% 

2000 Vacant 7.52% 4.43% 6.00% 

2008 Owner Occupied Housing Units 77.7% 76.2% 64.4% 

2008 Renter Occupied Housing Units 11.4% 15.4% 25.8% 

2008 Vacant 10.97% 8.34% 9.75% 

2013 Owner Occupied Housing Units 75.9% 74.4% 63.0% 

2013 Renter Occupied Housing Units 11.7% 15.8% 25.8% 
2013 Vacant 12.37% 9.80% 11.16% 

$0-$14,999 2.8% 3.4% 6.8% 

$ 15,000- $24,999 4.3% 4.2% 6.9% 

$25,000-$34,999 6.2% 5.7% 7.4% 

$ 35,000-$49,999 12.0% 12.0% 14.9% 

$ 50,000- $74,999 29.1% 25.8% 22.3% 

$ 75,000 - $99,999 21.8% 22.0% 17.3% 

$100,000- $124,999 12.9% 13.0% 10.9% 

$125,000-$149,999 7.6% 7.2% 6.1% 

$150,000- $200,000 2.5% 3.9% 4.2% 

$200,000 to $249,999 0.3% 1.0% 1.2% 

$250,000 + 0.6% 1.9% 2.0% 

Median Household Income $71,737 $74,103 $65,117 

Per Capita Income $24,759 $27,018 $25,407 

Average Household Income $70,961 $78,476 $72,882 

Demographic data© 2008 by Experian/ Applied Geographic Solutions. 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 
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Real Estate Investment Services 
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Summary Report 

Population 
In 2008, the population in your selected geography is 294,400. The population has changed by 81.06% since 2000. It is 
estimated that the population in your area will be 362,784 five years from now, which represents a change of 23.23% 
from the current year. The current population is 49.49% male and 50.51% female. The median age of the population in 
your area is 34.2, compare this to the US average which is 36.9. The population density in your area is 3,748.42 people 
per square mile. 

Households 
There are currently 101,816 households in your selected geography. The number of households has changed by 80.07% 
since 2000. It is estimated that the number of households in your area will be 125,365 five years from now, which 
represents a change of 23.13% from the current year. The average household size in your area is 2.88 persons. 

Income 

In 2008, the median household income for your selected geography is $65,117, compare this to the $US average which 
is currently $52,599. The median household income for your area has changed by 15.93% since 2000. It is estimated that 
the median household income in your area will be $71,783 five years from now, which represents a change of 10.24% 
from the current year. 

The current year per capita income in your area is $25,407, compare this to the $US average, which is $26,464. The 
current year average household income in your area is $72,882, compare this to the $US average which is $68,953. 

Race & Ethnicity 

The current year racial makeup of your selected area is as follows: 66.92% White, 16.29% Black, 0.55% Native American 
and 5.98% Asian/Pacific Islander. Compare these to US% averages which are: 73.52% White, 12.40% Black, 0.77% 
Native American and 4.60% Asian/Pacific Islander. 

People of Hispanic origin are counted independently of race. People of Hispanic origin make up 23.81% of the current 
year population in your selected area. Compare this to the US% average of 15.50%. 

Housing 

The median housing value in your area was $136,073 in 2000, compare this to the $US average of $115,194 for the same 
year. In 2000, there were 44,307 owner occupied housing units in your area and there were 12,235 renter occupied 
housing units in your area. The median rent at the time was $751. 

Employment 

In 2008, there are 81,063 employees in your selected area, this is also known as the daytime population. The 2000 
Census revealed that 55.9% of employees are employed in white-collar occupations in this geography, and 44.1% are 
employed in blue-collar occupations. In 2008, unemployment in this area is 4.49%. In 2000, the median time traveled to 
work was 25.2 minutes. 

Demographic data © 2003 by Experian/ Applied Geographic Solutions. 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate lnvestment Services of Nevada, Inc. <C'> 2009 Marcus & Millichap Q0220057 
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Population Density 

Demographic data© 2008 by Experian/ Applied Geographic Solutions. 

Population Density 

Number of people living in a given area per square 
mile. 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. e 2009 Marcus & Millichap Q0220057 

~!~!.~!!.~.~E!.!.~.~.h~P 
Reru Estate Investment Services 
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Employment Density 

J 

Demographic data© 2008 by Experian/ Applied Geographic Solutions. 

Employment Density 

The number of people employed in a given area per 
square mile. 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate lnvestment Services of Nevada, Inc. ~ 2009 Marcus & Millichap Q0220057 
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Average Household Income 

Demographic data© 2008 by Experian/ Applied Geographic Solutions. 

Average Household Income 

Average income of all the people 15 years and older 
occupying a single housing unit. 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Millichap Real Estate Investment Services of Nevada, Inc. e 2009 Marcus & Millichap Q0220057 

~!~£~Y-~-~!-~.n~-~h-~P 
Real Estate Investment Services 
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Traffic Counts 

... ·····~: '•, . ,. :·:::.. ·: .·:;: 

' 
.. 

·,·.· .. :.·'.·'' .. ,=· .... · ;.· .. :::··::·· .::·\i. 

A.,:.·· .... 
~ '·.::.: ··:··:· 

Traffic Count data© 2008 by GOT. All rights reserved. 

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or 
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the 
information and bears a1l risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus 
& Mlllichap Real Estate Investment Services of Nevada, Inc.© 2009 Marcus & M1llichap Q0220057 

t!~!.~~-~.&.~-~J.Es.~~P 
Real Estate Investment Services 
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Marcus &,Millichap 
Real Estate Investment Services 

PALMillA 

OFFERING MEMORANDUM 

MichaellaBar 
Vice President Investments 

Director, National Multi Housing Group 
las Vegas Office 

Tel: (702) 215-7134 
Fax: (702) 215-7110 

Michael. LaBar®marcusmillichap.com 
WWIN. marcusmillichap.com I mlabar1 

License: NV: 5.0051874 

Evan Griffith 
Associate 

National Multi Housing Group 
las Vegas Office 

Tel: (702) 215-7131 
Fax: (702) 215-7110 

Evan.Griffith®marcusmillichap.com 
License: NV: 5.0078131 
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DECLARATION OF MICHAEL R. LABAR 

I, Michael R. LaBar, make the following declarations: 

1. I am over 21 years old. I make the following statements based on my personal 

knowledge, and can testify to these matters if called to testify before the court. I make this 

declaration in support of Plaintiff's Motion to Approve Sale of Receivership Property in case 

number A-09-595321-C pending before Department IX of the Eighth Judicial District Court for 

Clark County, Nevada (the "Lawsuit"). 

2. I am Vice President of Investments and the Director of National Multi-Housing 

Group for Marcus & Millichap Real Estate Investment Services. In that capacity, I oversaw the 

marketing ofthe Property (as that term is defined in the Lawsuit). 

3. As of the date of this Declaration I have personally closed over $400 million in 

multi-housing transactions. 

4. Marcus & Millichap has actively marketed the Property since October 2009. The 

Property was advertised on the following websites: 

www. marcusmillichap. com, 
www.loopnet.com, 
www. costar. com, 
Press Release M & M Website, 
www. propertyline.com, 
www.GlobeSt.com, 
www.cityfeet.com, and 
Globe St Interview-Press Release. 

5. The Property was active in Marcus & Millichap's MNet System1 to over 1,300 

agents, and over 50 buyers were identified in Marcus & Millichap's Automated Buyer Matching 

system. 

6. The Property was also made available to all of Marcus & Millichap's 

apartment/retail specialists nationwide to help identify to 1031 buyers within the MNet system. 

1 The MNet system is a proprietary internal marketing system consisting of an integrated web­
based tool, which enables the instantaneous communication of listing information across the 
country. The listing was entered into the MNet system, by which agents presented and marketed 
the Property to investors. 
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7. 

Property. 

8. 

9. 

Over 90 Marcus & Millichap agents presented offering memorandums for the 

Over 1000 direct marketing calls for the Property were placed to principals. 

Additionally, an executive summary was distributed to over 250 principals, 

brokers, and executives. 

10. Marcus & Millichap provided comprehensive due diligence documentation for the 

Property (including rent rolls, by-laws, etc.) to over 30 active investors. 

11. Approximately 35 registered tours of the Property were conducted with listing 

agents, and approximately 25 non-registered tours and drive-by viewings were conducted. 

12. Marcus & Millichap also targeted the following major commercial brokerages in 

connection with the marketing of this Property: CBRE, Cushman & Wakefield, Grub & Ellis, 

Hendricks & Partners, and Sperry Van Ness. 

13. Written offers to purchase the Property were received from 31 prospective 

purchasers, and based upon certain criteria, with an emphasis on the prospective buyers' ability 

to close the transaction, 10 offerors were contacted and solicited for their best and final offer. 

14. The best offer to purchase was selected from these offers, and on or about 

February 5, 2010, the prospective purchaser and Receiver entered into a Purchase and Sale 

Agreement (the "PSA"). 

15. I believe that making the PSA publically available prior to Court approval of the 

sale would diminish the market value of the Property if the sale fell through for any reason, and 

would further run the risk of chilling future negotiations for the purchase of receivership 

properties, including for this Property. 

2 
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16. I believe the terms contained in the PSA represent the current fair market value 

for the Property. 

17. Under penalties of perjury ofthe State ofNevada, I declare that the Declarations 

herein above are true of my own knowledge. 
Is/ Michael R. LaBar 
Dated February 9, 2010 

3 
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1 BRENT LARSEN, ESQ. 
Nevada Bar No. 001184 

2 DEANER, MALAN, LARSEN & CIULLA 
720 S. Fourth Street, #300 

3 Las Vegas, Nevada 89101 
(702) 382-6911 

4 Attorney for Defendant 

5 

6 

7 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

8 U.S. Bank National Association as Trustee ) 
for The Registered Holders ofML-CFC ) 

9 Commercial Mortgage Trust 2007-7 l 
Commercial Mortgage Pass-Through 

10 Certificates Series 2007-7, by and through 
~ Midland Loan Services, Inc., as its Special ) 
j ~ 11 Servicer, ) 
;:J J:, 
>-< '-I) u 0 ..,.., 12 
cidg §' 
Z ~ ~.!:::::.. 

·;:; s Q) 13 v r.r.l (/) "' :-::: • (/) .s co 8 p::: gj <'II • v; 

j J; l ~ 14 Palmilla Development Co., Inc., a Nevada 
~ "€ z ~ corporation; Hagai Rapaport, an 
~ 5 ~ ~ 15 individual; Does I to X; and Roe ) 
r--1 ~ > ~ Corporations X to XX, ) 
~ ::; ~ 

~ (/)80 j ~ 16 ---------------~) ,_,_. ., - Defendants. 
r.r.l" § 17 
z ~ 

Plaintiff, 

Case No.: 

Dept. No.: 

09-A-595321-C 

XX 

~ ~ 
Q 18 DEFENDANTS' THIRD SET OF INTERROGATORIES TO PLAINTIFF 

19 TO: U.S. BANK NA, Plaintiff; and 

20 TO: MICHAEL F. LYNCH, ESQ., its attorney: 

21 The Defendants, by and through their attorney, BRENT LARSEN, ESQ., of the law 

22 firm of DEANER, MALAN, LARSEN & CIULLA, and hereby request that the Plaintiff 

23 answer the following written Interrogatories separately and fully, in writing, under oath, 

24 within thirty (30) days from the date of service hereof, pursuant to Rule 33 of the Federal 

25 Rules of Civil Procedure. 

26 These Interrogatories call for all infonnation (including information contained in or 

27 on writings, recordings, or any other tangible thing or material) that is known or available to 

28 the Plaintiff, including all information in possession of any other persons, acting on behalf of 
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1 or under the direction or control of the Plaintiff. 

2 All references in these Interrogatories to "Plaintiff' include Plaintiff and any other 

3 persons under Plaintiffs direction, control or in the Plaintiffs employ. 

4 If Plaintiff cannot answer any Interrogatory fully and completely after exercising due 

5 diligence to make inquiry and secure the information to do so, please so state and answer 

6 such Interrogatory to the extent deemed possible, specifying that portion of such 

7 Interrogatory which Plaintiff is unable to answer fully and completely, and further specifying 

8 those facts upon which Plaintiff relies to support its contention that it is unable to answer 

9 fully and completely. In addition, specify what knowledge, information or belief Plaintiff 

10 has concerning the unanswered portion of any such Interrogatory and describe fully and in 

detail, the acts done and inquiries made by Plaintiff to show that it has exercised due 11 

12 diligence to make inquiry and secure the information necessary to that Interrogatory. 

Interrogatories calling for a detailed description of the contents of a written document 

14 may be answered by submitting a copy of the written document. 

15 

18 

DEFINITIONS 

The following definitions shall apply to each of the Interrogatories and shall be 

deemed to be incorporated therein: 

A. "Writing" means and includes any printed, typewritten, or handwritten matter, 

19 or reproduction thereof, of whatever character, including but not limited to, contracts, 

20 agreements, letters, memoranda, telegrams and handwritten notes, whether copy or original. 

21 

22 

23 

24 

25 

B. "Identify" a writing means to state with respect thereto: 

1. 

2. 

3. 

4. 

The name of the person who prepared it; 

The name of the person who signed it or over whose name it was issued; 

The name of each person to whom it was addressed or distributed; 

The nature and substance of the writing with sufficient particularity to 

26 enable it to be identified adequately in a motion by Defendants for its production and 

27 copymg; 

28 5. Its date, and if it bears no date, the date when it was prepared; 

-2-
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1 6. The physical location of it and the name of its custodian or custodians; 

2 and 

3 7. Whether it will be voluntarily made available to Defendants for 

4 inspection and copying. 

5 

6 

C. "IdentifY" an oral communication means to state: 

1. The name and address of each person who participated in the 

7 communication and the name and address of each person who was present at the time 

8 it was made; 

9 

10 

19 

2. By whom each such person was employed and whom such person 

represented or purported to represent in making the oral communication; 

3. What each such person said; 

4. The date and the place where such oral communication was made; and 

5. The nature and substance of each writing or record pertaining to such 

oral communication with sufficient particularity to enable it to be identified in the 

manner described in the foregoing Paragraph B. 

D. "IdentifY" a person or "identity" of a person means to state his, her or its name 

and last known business address, and if a natural person, his or her last known residence 

address, the name of his or her employer, and his or her last known telephone number. 

E. "In your possession" means under your control or under the control of your 

20 employees, officers, agents, representatives, accountants, or attorneys. 

21 F. The masculine, feminine, or neuter gender and the singular or plural number, 

22 shall each be deemed to include the others. 

23 These Interrogatories shall be deemed continuing so as to require supplemental 

24 answers if you or your attorneys, agents or other representatives obtain further information 

25 between the time answers are served and the time of trial. 

26 INTERROGATORY NO.3: 

27 In your Motion for Summary Judgment filed on April25, 2012, you ask the Court to 

28 set a Fair Market Value hearing. In this regard, state the date that you believe should be used 

-3-
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1 for determining the fair market value of the property that is the subject of this case. 

2 INTERROGATORY NO.4: 

3 Page 4 ofPlaintiffs Motion to Approve Receivership Sale, filed on February 11, 

4 2010, states that Plaintiff received offers to purchase the property from 31 prospective 

5 buyers. Please identify each prospective buyer and describe their offer with particularity by 

6 providing the prospective buyer's name, date on which they made their offer, the amount of 

7 their offer, and the name of the broker through which each offer was submitted. 

8 INTERROGATORY NO.5: 

9 Identify and describe with particularity and in narrative form any and all 

10 correspondence between the receiver, the broker for the receiver, and the Plaintiff, including 

any and all offers to purchase the property that were communicated by the receiver to the 11 

12 Plaintiff. 

INTERROGATORY NO.6: 

14 Identify and describe with particularity and in narrative form Plaintiffs role in 

15 reviewing any and all of the 31 offers described on page 4 of Plaintiffs Motion to Approve 

16 Receivership Sale. 

17 INTERROGATORY NO.7: 

18 Identify and describe with particularity and in narrative form, each of the 35 registered 

19 tours of the property by providing the name of each participant, the date of each participant's 

20 registered tour, any and all of the circumstances associated with arranging such registered 

21 tour, whether such tour actually took place, and the outcome of each such registered tour. 

22 INTERROGATORY NO.8: 

23 Identify and describe with particularity and in narrative form, each of the 25 non-

24 registered tours of the property by providing the name of each participant, the date of each 

25 participant's non-registered tour, any and all ofthe circumstances associated with arranging 

26 such non-registered tour, whether such tour actually took place, and the outcome of each 

27 such non-registered tour. 

28 I I I 

-4-
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1 INTERROGATORY NO.9: 

2 Page 5 of Plaintiffs Motion to Approve Receivership Sale states that both the buyer 

3 and the receiver of the property made concessions in reaching the agreement ultimately 

4 presented to the Court for approval. Identify and describe with particularity and in narrative 

5 form each concession that was made by stating what each party's respective original position 

6 was, how each such concession was negotiated, and the final terms of each such concession, 

7 including any reciprocal concessions. 

8 INTERROGATORY NO. 10: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Identify the original asking price for the property and describe with particularity and 

in narrative form how such asking price was calculated, including, but not limited to, any 

appraisals, com parables, or other facts that were that were considered . 

DATED this [-l[~y ofMay, 2012. 

Respectfully submitted, 

DEANER, MALAN, LARSEN & CIULLA 

-5-
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1 CERTIFICATE OF MAILING 

2 I HEREBY CERTIFY that I am an employee of DEANER, MALAN, LARSEN & 

4 DEFENDANTS' THIRD SET OF INTERROGATORIES TO PLAINTIFF in a sealed 

5 envelope, postage prepaid, by depositing same in the United States mail, addressed to the 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

following: 

Michael F. Lynch, Esq. 
Lewis and Roca LLP 
3993 Howard Hughes Pkwy., Ste. 600 
Las Vegas, Nevada 89169-5996 
Attorneys for Plaintiff 

F:IOFFJCEICLIENTS\Rapaport\Palmilla adv US Bank\Discoveryllnterrogatories.003 5-17-2012.«'J>ID-
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Exhibit F 
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1 BRENT LARSEN, ESQ. 
Nevada Bar No. 001184 

2 DEANER, MALAN, LARSEN & CIULLA 
720 S. Fourth Street, #300 

3 Las Vegas, Nevada 89101 
(702) 382-6911 

4 Attorney for Defendant 

5 

6 

7 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

8 U.S. Bank National Association as Trustee 
for The Registered Holders ofML-CFC 

9 Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 

1 0 Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 
Servicer, 

Plaintiff, 

Palmilla Development Co., Inc., a Nevada 
coryoration; Hagai Rapaport, an 
individual; Does I to X; and Roe 
Corporations X to XX, 

Defendants. ___________________________ ) 

Case No.: 

Dept. No.: 

09-A-595321-C 

XX 

DEFENDANTS' THIRD REQUEST FOR PRODUCTION OF DOCUMENTS 

19 TO: U.S. BANK NA, Plaintiff; and 

20 TO: MICHAEL F. LYNCH, its attorney: 

21 REQUEST IS HEREBY MADE UPON YOU pursuant to Rule 34 of the Nevada 

22 Rules of Civil Procedure for the production of the following documents at the law offices of 

23 DEANER, MALAN, LARSEN & CIULLA, 720 South Fourth Street, Suite 300, Las Vegas, 

24 Nevada 89101, within thirty (30) days from the service of these Requests. 

25 Please specify which documents are produced in response to each of the numbered 

26 paragraphs. These Requests shall be deemed continuing so as to require further and 

27 supplemental production should the requested party obtain additional documents which are 

28 responsive to these Requests subsequent to the time of initial production and inspection. 
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1 

2 1. 

INSTRUCTIONS AND DEFINITIONS 

As used herein, "document" shall mean any and all written, printed, typed, or 

3 recorded materials, and graphic matter, however produced or reproduced, formal or informal, 

4 whether for internal or external use, including (but not limited to) records, reports, 

5 correspondence, letters and memoranda, computer data files, or drafts of any of the above, in 

6 the possession, custody, or control of you or your offices, directors, employees, your 

7 attorneys, your agents, your insurance carriers, or anyone else acting on your behalf or 

8 otherwise subject to your control. 

9 2. If any documents otherwise required to be produced by these Requests are 

10 withheld, Plaintiff shall identify each document so withheld by stating its date, author, 

~ ~ 11 - ~ 

recipients, and the reason for its withholding. Ifyou claim any form of privilege, whether 

C) ~ 
~g iN 

12 based on statute or otherwise, as a grounds for refusing to comply, in whole or in part, with 
""' 0 z 0 ~ t-.. 13 w1;;;-: 

CI')CI)Cl'>";l 
this Request for Production of Documents, please set forth in complete detail each and every 

~ -t o; -~ 
~ !: ~ ~ 
,J J.i t ~ 

14 fact and ground upon which the privilege is based, including sufficient facts for the court to 
.. ~ z ~ z s ~-:;; 15 
~ ~ £o ~ 

make a full determination whether the claim of privilege is valid with respect to each and 
..J.,.s>:;;;J -< g ~t:¢ 
~CI)od(N 

16 every document and item for which the privilege is claimed. 
• ~ R 

~""' - 17 

~ j 3. If any of the documents herein requested for were formerly in your possession, 

ll' 

~ 
~ 18 custody or control, and has been lost or destroyed, you are requested to submit in lieu of each 

19 such document a written statement which: 

20 

21 

(a) 

(b) 

describes in detail the nature of the document and its contents; 

identifies the person who prepared or authored the document and, if 

22 applicable, the person to whom the document was sent; 

23 

24 both; and 

25 

(c) specifies the date on which the document was prepared or transmitted or 

(d) specifies, if possible, the date on which the document was lost or 

26 destroyed, and, if destroyed, the conditions or reasons for such destruction and the person 

27 requesting and performing the destruction. 

28 I I I 

-2-
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1 REQUEST NO. 9: 

2 Produce any and all documents, including, but not limited to, correspondence, tour 

3 information, appraisals, written offers, notes, memoranda, etc. that were identified by you in 

4 response to Defendants' 3rd Set oflnterrogatories to Plaintiff. 

5 REQUEST NO. 10: 

6 Produce any and all documents, including, but not limited to, correspondence, tour 

7 information, appraisals, written offers, notes, memoranda, etc. that were referenced or relied upon by 

8 you in considering and/or preparing your response to Defendants' 3rd Set oflnterrogatories to 

9 Plaintiff. 

10 

20 

21 

22 

23 

24 

25 

26 

27 

28 

.,~.it v,.;-
DATED this __ -day ofMay, 2012. 

Respectfully submitted, 

DEANER, MALAN, LARSEN & CIULLA 

(!J . .. " !\p ,'! :} ~ {), ' f::~/1' A . · Yr" , ,j 'r ,.,... 1: A . .c-: ,., _,r k~i/V~/1 Y_ t: \/t· ,~: .. J'-.J,.):.__/1·~-1-;y, t---rJ.// 
t ! "- v • '·A.!( I ! '- :,u ,_,. l,./ ·~"'1 

'BRENT LARSEN ESQ ',.. ;: = 

-3-

·- ' • J.-e}t 

Nevada BarNo. 001184 ~2~'"t 
720 South Fourth St., #300 ~ -nv ' 
Las Vegas, Nevada 89101 
Attorney for Defendants 
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1 CERTIFICATE OF MAILING 

2 I HEREBY CERTIFY that I am an employee of DEANER, MALAN, LARSEN & 
·7 / f_L;:r 

3 CIULLA; that on the ~ Lf~~-day ofMay, 2012, I served a copy of the above and foregoing 

4 DEFENDANTS' THIRD REQUEST FOR PRODUCTION OF DOCUMENTS TO 

5 PLAINTIFF in a sealed envelope, postage prepaid, by depositing same in the United States 

6 mail, addressed to the following: 

7 

8 

9 

10 

Michael F. Lynch, Esq. 
Lewis and Roca LLP 
3993 Howard Hughes Pkwy., Ste. 600 
Las Vegas, Nevada 89169-5996 
Attorneys for Plaintiff 

~ 11 
0 
...; 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

F:IOFFICEICLIENTS\Rapaport\Palmilla adv US Bank\Discovery\RPD.003 5-24-2012.wpd -4-
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1 OPPS 
MICHAEL F. LYNCH 

2 Nevada Bar No. 008555 
Matthew J. F orstadt, Esq. 

3 Nevada Bar No. 10586 
KOLESAR & LEATHAM 

4 400 S. Rampart Blvd., Suite 400 
Las Vegas, Nevada 89145 

5 Telephone: (702) 362-7800 
Facsimile: (702) 362-94 72 

6 E-Mail: mlynch@klnevada.com 

7 

8 

mforstadt@klnevada.com 

Attorneys for Plaintiff 

Electronically Filed 
07/23/2012 03:42:28 PM 

CLERK OF THE COURT 

9 
DISTRICT COURT 

CLARK COUNTY, NEVADA 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

U.S. Bank National Association as Trustee for 
The Registered Holders of ML-CFC 
Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 
Servicer, 

Plaintiff, 
vs. 

Palmilla Development Co., Inc., a Nevada 
corporation; Hagai Rapaport, an individual; 
Does I to X; and Roe Corporations X to XX, 

Defendants. 

* * * 

CASE NO. A-09-595321-C 
DEPTNO.XX 

Hearing Date: August 8, 2012 

Hearing Time: 9:00A.M . 

PLAINTIFF'S OBJECTION TO MOTION FOR SUMMARY JUDGMENT 

21 Plaintiff U.S. Bank National Association as Trustee for The Registered Holders of ML-

22 CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates 

23 Series 2007-7, by and through Midland Loan Services, Inc., as its Special Servicer, by and 

24 through its counsel of record, KOLESAR & LEATHAM, hereby files their objection to 

25 Defendants' Motion for Summary Judgment as follows: 

26 Plaintiffs objection to Defendants' Motion to Summary Judgment is somewhat nuanced. 

27 In the first instance, the Defendants' Motion can not be granted since most of the propositions 

28 

1211785.doc(8473-3) Page 1 of5 
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1 asserted by it are improper as a matter of law and inconsistent with the true facts of this case. 1 

2 Defendants argue that, as a deficiency judgment, they are exculpated from liability because of 

3 the retroactive effect of AB 273. However, that statute has been determined by Judge Gonzalez 

4 not to have the retroactive application which the Defendants urge? The Defendants also are 

5 defending this claim as if it were a deficiency proceeding subsequent to a decree of foreclosure. 

6 This is a fatal error. This case can not be adjudicated as a "garden variety" deficiency case since 

7 there never was a foreclosure. 3 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

What happened in this case was that there was a Receiver appointed by the Court.4 In 

terms of notice, the individual guarantor, Mr. Rapaport was acutely aware of the appointment of 

the Receiver and indeed his counsel participated in the drafting of the terms of the Receivership 

and "signed" off on the Receivership Order. Furthermore, the Guarantor committed in the 

written guarantee to "keep itself fully informed as to all aspects of Borrower's financial 

condition and the performance of the Guaranteed Obligations. Exhibit C 5
. The Defendant's 

Motion for Summary Judgment is predicated, in part, upon the thesis that the Guarantor, who 

pledged to keep himself informed and whose lawyer approved the form for the Receivership, did 

not get notice of the foreclosure within the statutory time limit. Opp. P. 2 L8 et. seq. Having 

committed to keep himself informed, his present purported lack of knowledge, even assuming it 

to be true, is of no avail. Legally, he can not blame the Plaintiff for the Defendants' Ostrich Like 

approach which is inconsistent with his contractual obligations. It is also significant that there 

1 For example, a theme running through the Defendants' papers is that the bidding was "chilled". (Def. Opp. P. 3 
LlO). The problem is that there are no facts to support the conclusion and certainly the thesis is not an uncontested 
material fact. Indeed, it is in conflict with the findings contained in Exhibit B. 

2 Judge Cadish has ruled the other way in a case before her and the Supreme Court will have to reconcile that split 
of authority. In the interim, there is no reason for this Court to step into that fray. On this point, the parties are in 
agreement. The Defendants invite this Court not to decide the applicability of AB 473 until after the Supreme Court 
has ruled. Obj. p. 5 I. 9. The Plaintiff has no objection to that deferral assuming, arguendo, that the Court not, at 
this point in time, alter the trial date. 

3 The Plaintiff is not without fault in this confusion. Unfortunately, it incorrectly captioned the pending motion as 
one for deficiency judgment as opposed to a Motion for Contract Damages. This is not a deficiency proceeding, it is 
a prove up of damages having nothing to do with a foreclosure. 

4 See Exhibit A attached hereto and made a part hereof. 

1211785.doc (8473-3) Page 2 of5 
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1 are no affidavits forthcoming from the Defendants that they did not have actual 

2 contemporaneous notice of the proceedings. 

3 The Receiver sold the property at a price deemed appropriate by the Court, albeit for less 

4 than the indebtedness. Thus this case is not even a distant cousin of a foreclosure case since 

5 there has never been a foreclosure sale. Not being a foreclosure sale, there was no six month 

6 clock ticking for a deficiency judgment and no differential between fair market value and 

7 indebtedness to rear its ugly head. Even if the 6 month limitation of NRS 40.455 were 

8 

9 

10 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

otherwise applicable, the Defendant has waived this defense. See Guaranty par. 7. It will be 

seen from an examination of the guaranty that the guarantor has waived the 6 month rule, "to the 

extent provided by law". The law allows such a waiver, McDonald v. D.P. Alexander v & Las 

Vegas Blvd. LLC, 121 Nev. 812 (2005).6 Thus, the 6 month rule, to the extent it were otherwise 

applicable has no bearing on this case. 

This is a simple case for damages. The breach of the contract was occasioned by a 

default in the payment on the Note. The formula for damages in this case is like any other 

contract case. Subtract from the outstanding indebtedness the amount received by the Receiver 

in his sale and voila that is the amount of the damages. 7 The balance remaining on amount after 

crediting the amount received by the Receiver is the only quantification of damages which is 

necessary. It is not necessary to determine fair market value since, inter alia, the Court has 

already ruled on the fairness of the sale price. "The purchase price is in the range of fair market 

value for the Property, is commercially reasonable and is an arm's length transaction". (See 

Exhibit B.) 

Notwithstanding the foregoing, the Defendants argue that they are entitled to a hearing to 

determine the fair market value of the property as of the foreclosure date. There are two fallacies 

with the argument. In the first instance, there was never any foreclosure and thus there is no 

foreclosure date. However, to the extent that the Defendants want to have their day in Court as 

5 Limited Recourse Obligations Guaranty ("Guaranty) par. 5(a) 
6 N.B. the Guarantor has also waived any defenses arising from the fact that the loan was secured by real estate. 
Guaranty par. 7(e). 

7 Plus interest, attorney's fees and costs. 

1211785.doc (8473-3) Page 3 of5 
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1 to value-they already had it. 8 The Court held a hearing and made a determination as to the 

2 purchase price for the Receiver's sale being within the range of Fair Market Value. Whether Mr. 

3 Rapaport was or was not technically a party to this case at that time is immaterial. He had 

4 committed to keep himself informed and his attorney approved the Receiver's Order as to form. 

5 Defendants argue that their must be a value set as of the sale date in order to determine 

6 the deficiency. That is wrong, as a matter of law since AB 473 is not retroactive and the 

7 Defendants had their day in Court and a determination of value was made by the Court. Exhibit 

8 B. But, in any event, the amount of the shortfall between what was received from the Receiver's 

9 sale and the amount of the debt then owing is a simple matter of mathematical inquiry and is not 

10 dependent on the fair market value of anything. 9 

11 

12 

13 

14 

15 

16 

17 

18 

Defendant claims that the Plaintiffs motion is premature (Obj. P. 5). As to this point, the 

Plaintiff, without conceding the efficacy of the reason given, would be willing to have its Motion 

for Summary Judgment "marked off' in order that outstanding discovery can be completed. In 

terms of delay and in order not to be thought to be "sandbagging" the Court, it is the intention of 

the Plaintiff to amend the present Motion for Summary Judgment to eliminate the Deficiency 

references10 and make it a "straight" case of contract damages plus any provable damages arising 

from the financial misdealings of Mr. Rapaport. Doing that will stream line the handling of this 

case and will obviate most if not all of the objections which Defendants seek to use in their 

19 Motion for Summary Judgment. 

20 All of this will be done within the time frame for trial as presently scheduled. It also 

21 appears that the original of the note can not be located and it is the intention of Attorney Forstadt 

22 

23 

24 

25 

26 

27 

28 

8 It should also be noted that the whole panacea of foreclosure defenses are cognizable, if at all, solely because the 
loan was secured by real estate. However, the Defendant Rapaport expressly waived those defenses. Guaranty par. 
7(e). 

9 It should be noted that, at no time, do the Defendants seek to argue that the amount generated by the Receiver's 
sale was an "unfair" or "inequitable" number and thus the sale should be set aside. They merely argue that it was 
arrived at by the Court using a procedure other than the protocol for a foreclosure deficiency. That point is 
irrelevant since the Court did not have before it then or now a foreclosure complaint. 

10 Note that the ad damnum of the Second Amended Complaint does not seek a deficiency judgment. Rather, it 
claims contract damages and supplemental damages, if any there be, for fraudulent conduct arising from the 
Defendants' misuse of the rental proceeds. 

1211785.doc (8473-3) Page 4 of5 
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1 to present a lost note affidavit and to accord Attorney Larsen the opportunity to take discovery 

2 with respect to that new development. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

The Plaintiffs Motion for Summary Judgment should go off calendar to be brought back 

when discovery is complete. As to Defendants' Motion, it should be denied and counsel should 

be "invited" to submit a new scheduling order for discovery and dispositive motions while 

holding as sacrosanct the present trial date of February 4, 2013. 

DATED this "23 P-tay of July, 2012. 

KOLESAR & LEATHAM 

~~~ 
1\fatthewJ. F orstadt, Esq. 
Nevada Bar No. 10586 
400 S. Rampart Blvd., Suite 400 
Las Vegas, Nevada 89145 

Attorneys for Plaintiff 
U.S. Bank National Association as Trustee for 
The Registered Holders of ML-CFC 
Commercial Mortgage Trust 2007-7 
Commercial Mortgage Pass-Through 
Certificates Series 2007-7, by and through 
Midland Loan Services, Inc., as its Special 
Servicer 

CERTIFICATE OF SERVICE ,pL 
/J.Sr 

I hereby certify that I am an employee of Kolesar & Leatham, and that on the _tf'_.o_ day 

of July, 2012, I caused to be served a true and correct copy of foregoing PLAINTIFFS' 

OBJECTION TO MOTION FOR SUMMARY JUDGMENT in the following manner: 

(UNITED STATES MAIL) By depositing a copy of the above-referenced document for 

mailing in the United States Mail, first-class postage prepaid, at Las Vegas, Nevada, to the 

parties listed below at their last-known mailing addresses, on the date above written: 

Brent Larsen, Esq. 
Deaner, Deaner, Scann, Malan & Larsen 
720 S. Fourth St., Suite 300 
Las Vegas, NV 89101 

Attorneys for Defendants 

1211785.doc (8473-3) Page 5 of5 
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2 

3 

4 

s 
6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

ll 

22 

2.3 

24 

25 

26 

27 

28 
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ORIGINAL ElicctronicaUy Filed 
· 03/2612010 01:31:18 PM 

ORDR 
MICHAEL F. LYNCH, BSQ. 
Nevada Bar No. 8555 
MLync4@LRLaw.com 
LEWIS AND ROCAL LLP 
3993 Howard Hughes Parlcway, Suite 600 
Las Vegas, Ne~ 891~9 
Telephone: (702) 949-8200 
Facsimile: (702) 949-8398 
.A.ttr>mrys for Plalntfj[ 

. 
~~·~'*''~--

CLERK OF THE COURT 

DISTRICI' COURT 

CLAIIK COUNTY, NEVADA 

U.S. Bank National Association as Trus~ For The 
Rcgistc:rcd Holders of ML-CFC Com.mcrclal 
Mortgage Trust 2007-7 Commcrcial. Mortgage 
Pass-Through Certificates Series 2007-7, by and 
through Midland Loan Services, Inc., as-its Special 
Sc=rvicer, 

Plaintiff; 
VI. 

Palmilla Dcvciopmc:nt Co., Inc., a NcVJI(Ia 
corporation; md Roe Corporations X to XX. 

Dcfc:ndants. 

Case No. A-09-59S32t..C 

Dept No. IX 

I 
ORDER GRANTING MOTION TO 
APPROVE SALE O:YRECEIVERSBIP 
PROl'ERTY 

Date ofHearing: 3(18/2010 
Time of Hearing: !J:OO a.m. 

This o:mttcrcamc lx:forc: this Court on Mmch 18,2010, on thcll!lCp;pOSXl Motion to 

Approve Sale ofRcceivc:csbip Property (!he "Motionj filed and scrvod anlfelmwy 11,2010, by 

U.S. Bank National Association u T.nDtcc For The Rcgisten:d Holdms of~CFC Commercial 

Mortgage Tnut 2007-7 Commercial Mortgage Pass-Through Certificates Series 2007-7, by IDd 
I 

through Midland Loan Scrvi=s, Inc., u its Special Sc:tviccr {"Lender"). ~filed emf ac::vcd a: 

Notice of F"lling [the proposed Purch8IC and Sale Agreement] Bxbfbit in S~11rt of the Motion on 

F'cbnwy 24, 2010. LCDdc:r filc(L and served a Notice ofNon-Oppotition to. tho Motion on Man:b 

JO, 2010. 

!. 

' 
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The Cotlrt finds that Grcystar Real Estate Partners, with John Rials as its agent 

2 ("Receiver"), was appointed as rcccivcr in this actiOn on Scptcmbm 3, 2009, to take possession, 

3 custody, and control of the real propmy identified by the Clark County Tax Assessor Pa:rccl Nos: 

4 

s 
6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

a. 124-30-311-031; 

b. 124-30-312-014 and OIS; 

c. 124-30-312-01711Ild 018; 

d. 124-30-312~- 169, inclusive; 

c. 124-30-312-171 and 172; 

f 124-30-3I2-177;and 

g. 124-30-312-180- 182, inclusive. 

(the "Property") colloquially rcfcm:d 1o as the Palmilla Townhomcs, gcner&lly located northeast 

of the intersection ofWest Aim Road IIIdNorth Decatur BoulcvanJ in North Las Vegas. 

lhving n:ad md considered the Motion lllld the Notice of F"Jling PrOpolcd Purchase and 

Sale; Agm:mcm oftbc Ptopcrty by and between Receiver and Pacifica Co.mpanics, U..C ("Buyer") I 
with an cx.ecution date ofFcbnwy 5, 2010, (the "PSA") and the ora! lt...~ c!caanscl togelhcr • 

with the pleadings and papas an me bcrcin, and finding good cause therefOr: 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT: 

1. The Lender bas provided sufficient notice of the proposed sale .00 PSA lo all 

1~ n=csury pll11ics to this IU:tion; 

20 2. The PSA is hereby approved as a full and final disposition af the: Property; 

21 3. The purchase price cnnfBincd within the PSA is in the rangclofrlair tnarbt value fur 

22 the l'ropcrty, is commercially ~1c, and b an IUIOI' length tnnsactio~ IIJid 

23 

24 

25 

26 

27 

28 

... 

.... __ _ 
2 
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4. The Receiver is hcrehy authorized to sell IIIId to fully convey &11 of the interest of 

2 Palmilla Development Co., Inc., a Nevada corporation ("Bon-awet''), in the Property, to Buyer, 

3 and ia hereby ll'lltborizcd to C'li.CCUtl: and c;fclivc:r all documents, including without limitation a deed 

4 to convey title to tbc: l'ropcrty afBonowcr, in order to oonsummalC the Sale and fully and finally 

s 
6 

1 

8 

9 Respectfully submitted by: 

I 0 LEWIS AND ROCA llP 

:: »Pc!lr! 
Nevada Bar No. 8555 

13 3993 Howard H'AAbca Pkwy., Suite 600 
Las Vcgu, Nevada 89169 

14 (702)949-8200 
(702) 949-8398 (fax) 

15 Att0171eysfor U.S. Bank Natiorralksocir:rtion 
03 Tnatee For Thr: &gutered Holden of ML­

!6 CFC Commr:rcial Mortgage Trust 2007-7 
Commercial Morlgrlge Ptus·"l'luvug/J 

17 Cr:rtificates Serlr:32007·7, by and through 
Midland Locm Suvtcu, Inc., rD irs Special 

18 Servtcer 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Btcht Larsen, Rl4 
Nevada Bar No. 1184 
720 S. Fourth Street, #300 
Las Vegas, NV 89101 
(702) 382-6911 
(702) 366-0854 (fiiX) 
.Attorney3/r:r PalmilJa Dc:velopmcnt Co., inc .. a 
Nevada corporation 

3 
APR 30 tnttl 
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EXHIBIT B 

EXHIBITB 
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ORD 
:MICHAEL F. LYNCH, ESQ. 

2 Nevada BarNo. 8555 
MLynch@lrlaw.com 

3 LEWIS AND ROCA LLP 
399.3 Howard Hughes P.arkway, Suite 6oO 

4 Las Vegas, Nevada 89169-5996 
Telephone: (702) 949-8200 

.S Facsimile: (102) 949-8398 
Attorneys for Plaintiff 

6 

. . . i ·~s 
5Ef 1\ i. ~.J •• , .-. 

-~' 
l 

7 

8 

DISTRICT COURT 

CL.A.RK COUNTY, NEVADA 

U.S. Bank National Association 88 Trustee 
9 For The Registered Holders of.ML-CFC 

Commercial Mortgage Trust 2007-7 

Case No.: 09-A595321 

Dept. No.: IX 
1 0 Commercial Mortgage Pass-Through 

Certificates Series 2007-7, by and throu.gh 
11 Midland Loan Services, Inc., as its Special 

Serviccr, 
FINDINGS OF FACT, CONCLUSIONS 
OF LAW, AND 

12 

13 

14 
vs. 

Plaintiff; ORDER APPOINTING RECEIVER 

Pa.imiiia Dcvciopment Co., Inc., a Nevada 
15 corporation; and Roc Corporations X to XX, 

Date of Hearing: 8/18/2009 
Time of Hearing: 9:00a.m. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Defendants. 

This matter came before the Court on August 18, 2009, on U.S. Bank National 

Association as Trustee For The Registered Holders of MIA:FC CommeJ:ciBl Mortgage Trust 

2007-7 Commercial Mortgage Pass-Through Certificates Series 2007-7, by and through 

Midland Loan Services, Inc., 88 its Special Servicer's ("Plaintiff") Applic6wbn for an Order to 

Appear and Show Cause Why a Receiver Should not be Appointed on ~Shortening Time, 

which was originally .scbcduled to rome on for hearing on August 13, 2~. 
Pahnilla Development Co., Inc. (''Dcfcndanf') filed a Countcmw~ozt for a Continuance 

8+lrl Opposition to Application for Onict to Show CaliSC. On August 13, ~~Court granted 

Defendant a coDtinuance of tho hearing to August 18. On August 17, Plaintiff filed a Reply 

-1- 497360_ 4.DOC 

Orrlr.r AniVlintina Rt".rJ":iV~ 
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Brief in Support of Appointment of Receiver. No other documents or briefing was submitted in 

2 connection with the order to show cause hearing. 

3 Michael F. Lynch, Esq. appeared on behalf of Plaintiff and Brent Larson. Esq. appeared 

4 on behalf of Defendant. Also present was Mr. Hagai Rap~rt, a corporate representative of 

5 Defendant. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

The Court read and considered the pleadings and papers filed herein, the oral argument 

o.f counsel, and good cause appearing therefor, the Court rules as fulloWl!: 

FINDINGS OF FACT 

Plaintiff provided credible and admissible prima facie evidence o:ftb: following fucts. 

Unless otherwise noted herein, Defendant either conceded and/or failed to dispute the following 

facts in the briefing and papers filed in connection with the Order to Show Cause hearing or 

otherwise during oral argument. Therefore, good cause appearing, the Cpurt therefore makes 

fallowing findingS of facts: I 
1. Defendant borrowed $20,150,000.00 with interest from Artesia Mortgage Capital 

Corporation., a Delaware corporation ("Original Lender") on or about March 28, 2007 (the 

16 "Loan"). 

17 2. The Loan is evidenced by, among other things, that cc:rtait Fixed Rate Note 

18 dated March 28, 2007, bearing an authorized signature on behalf of the ~wer (the 

••Promissory Notc'1. (A true and correct copy of the Promissory Note~ atw:hcd to 19 

20 Plaintiff's Application as Exhibit "Jj. 

21 3. The Loan was and is sccun:d by that certain Commercial bcied of Trust, 

22 Security Agrecmcnt, Fixture Filing FinanciDg Statcmcat and Assignmcnt1ofJ,.cases, Rents, 

23 Income and Profits (as same may have been amcudcd) rcconied in the Cl.fa'k-Couoty Recorders' 

I 24 Office as Document No. 2007033~02946 ("Deed ofTrustj. (A true~ corroct copy of the 
I 

25 Deed of Trust was attached to Plaintiff's Application as Exhibit .. 4"). 1 

26 4. The Loan was and is further secured by that certain Assi~ent of Leases. 

27 Rents, Income and Profits (as same may have been a.mr:nded) recorded m!the Clark County 

-2- 497360_4.DOC 

Orrli':T" Annnintinv Rr.rr.ivr:r 
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Recorders' Office as Doctuncnt No. 20070330-0002947 ("Assignment of Rents"). (A true and 

2 correct copy of the Assignment of Rents was attached to Plaintiff's Application as Exhibit "5'') 

3 5. Original Lender assigned all of its rights and interests in and to the Deed of Trust 

4 and the Assignment of Rents to the Plaintiff pursuant to that certain Assignment of (a) 

5 Commercial Deed of Trust, Security Agreement. Fixture Filing Financing Statement and (b) 

6 Assignment of Leases, Rents, Income and Profits And Assignment of Assignment ofLeitses, 

7 Rents, Income a:nd Profits recorded in the Clark County Recorders' Office u Document No. 

8 20080103-0000543 (the "Assignment of Deed ofTrustj. (A true and am-ect copy oftbc 

9 Assigruncnt of Deed of Trust was attached to Plaintiff's Application as Exhibit "6"). 

10 6. LaSalle Bank resigned its position as trustee on or about June 30, 2008, and 

11 Wells Fargo Bank, N.A., was appointed as successor trustee: (A true and crortect copy of the 

12 Resignation of Trustee and Notice of Appointment of Successor Trustee were collectively 

1311 attached was attached to Plaintiffs Application as Exhlbit ''T'). 

14 7. Wells Fargo Bank, N.A., then resigned its position as trustee bn or abou1 

15 December 30, 2008, and U.S. Bank National Association was appointed as successor trustee (A 

16 true and correct copy of the Resignation of Trustee and Notice of Appointment of Successor 

t 7 Trustee were collectively attached to Plaintiff's Application as Exhibit "8"). 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

8. Plmuant to the Assignment of Deed of Trust, the Plaintiffholds all beneficial 

interest under the Deed of Trust and the Assignment of Rents, and is thcri:by aulhorized !IDd 

empowered to bring this action. 
' 

9. As detailed more fully in the Doed of Trust, the real propcfty·&CCUring the 

Promissory Note (the "Real PropertY') is identified by the Clark. County tu Assessor Parcel 

Nos: 

a. 

b. 

c. 

d. 

124-30-311-031; 

124-30-312-014 and 015; 

124-30-312-017 and 018; 

124-30-312-025 - 169, inclusive; 

-3-
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2 

3 

e. 124-30-312-171 and 172; 

f. 

g. 

124-3()..312-177; md 

124-30-312-l&O- 182, inclusive, 

4 more commonly refern:d to as the Palmilla Townhomes, generally located northeast of the 

5 intenectioo of West Ann Road .and North Decatur Boulevard in North L~ Vegas, md more 

6 specifically described in the Legal Description attached was attached to Plaintiff's Application 

7 as Exhlbit .. 9". 

8 10. The Real Property is a development of an estimated 1551 !ifnglo-family rental 

9 townhomes, ~ch of which is currently generating. or capable of gen~g. rental income. 

1 0 Occupancy is estimated to be approximately 80"/o. 

11 11. The Promissory Nate and the Deed of Trust provided that Defendant was to 

12 remit monthly payments in a constant amount of$111,530.40, with a final maturity date of 

13 I Aprilll, 20.18. 

14 12. Dc:fcndant is in substantial arrears on interest and other monies owed to Plaintiff 

15 inchuling fees, other penalties, and other fees and costs. 

16 13. Defendant is in default ofits obligations to Plaintiff: by its failure to make past 

17 due payments. This failure constitutes "Events of Default" under the Loa):l. the Promissory 

18 Note, the Oeed ofTrust, and the Limited Recourse Obligations Guarantee. 
' 

19 14. Defendant's counsel conceded in open comt that the Dccd:eftrust authorizes the 

20 

21 

22 

appointment of a receiver, but Defendant nevertheless argued against it ,. alleged grounds 

that a receiver was unnecessary because the .Plaintiff could acquire actual 'ownership of the 

property within the next 21 days. by proceeding with DQticing a force!~ .&e of the property. 

23 15. Greystar Real Estate Pal'tDers, with John Rials as its agent ~vef') is 

24 qualified to act as Receiver in this action, to take possession, custody, an~ t:qiltrol of the 
I 

25 Property. 

26 

27 1 Plaintiff believes a more accurate estimate is l 57 units. 
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2 

3 

4 

5 

6 

7 

8 

16. P]ajntiffhas asserted that the proposed compensation schedule for the Receiver 

is reasonable and customary rate for properties of this size and type. Def~dant orally disputed 

that the proposed Receiver's cou:qx:nsation schedule is reasonable and/or I customary during the 

August 18th hearing. The Court shall defer its final determination of whefuer the 

aforementioned propos_cd Receiver fees are rea.solll!blc and customary, ~ding a. hearing on the 

further briefing from the panics as may be submitted. - I 
CONCLUSIONS OF LAW 

The Court makes the following legal conclusions: 

9 l 7. The Loan Documents are valid and enforceable contracts. 

I 0 l 8. The Loan Documents provide for the appointment of a. Re~ver upon the 

11 occurrence of an Event of Default. 

12 19. Events of Default and/or other breaches of the Loan Doctl$ents have been 

l3 committed by Defendant and remain uncured as of August 18, 2009. 

14 20. The appointment ofa Receiver is llllthorizcd and is nccessuy to conserve, 

15 preserve, protect, administer, and continue to operate certllin real property and improvements 

16 commonly known as relating to the Property, to allow the Receiver to: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

a. 

b. 

c. 

d. 

e. 

Appraise the Property; 

Evaluate the physical and financial condition of the Property; 

Evaluate the ~tenancies for :n:lliiket reasonabk:ness, suitability, and 

stability; 
I 

Evaluate the best method of JllBikct:ing. disposing, t otherwise 

converting the Property into cash, such that the ~ and any 

deficiency bctwccn the llDlount owed by Dcfcndan]aod the IIIIlOUI1t 

n:a.lizcd by SUCh conversion are mininrind; 

In light of the results oftbc:sc aforementioned cv tions, detmnine and 

select options for maximizing the market value andlor marketability of 

the Property; and 
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£ Undertake efforts to maximize the market value and/or marketability of 

2 the Property. 

3 21. In light of the foregoing findings of fact and conclusions of law, Plaintiff is 

4 contractually entitled to the Appointment of a Receiver, on the terms and conditions as provided 

5 for herein, subject to further order of the Court. 

6 ORDER 

7 Therefore, IT IS HEREBY ORDERED as follows: 

8 I. Rcceivcc's Oath 

9 The Receiver shall execute a Receiver's Oath. The Receiver's Oath may be filed by 

10 facsimile transmission and this Order shall become effective upon the Cowt's receipt of such 

11 facsimile transmission; provided. however, that the Receiver replace the fu.csimilcs with 

12 originals within -seven (7) days of :filing. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2. Receiver's Fees 

The Court's final dctenni.nation of the Receiver's Fees shall be deferred pursuant to the 

following conditions. Defendant shall file any opposition to the reasonableness of the proposed 

Receiver's Fees on or before September 8, 2009. Plaintiff shall file its reply within I 0 days of 

any such objection, by September 18. Regardless of whether Defendant filc::s an objection, the 

Court will make itJ final determl:aatioa on the proposed Receiver~• Ftea on September 24, 

2009, at 9:00 a.m., or 8JI 1000. thereafter as counsel may be heard. 

The dcfCrral of the RecciveiShi.p fees notwithstanding, in addition to wba.tevcr R.cceivcr 

fees are ultimately approval. the Rc:ccivcr shall also be reimblused for all costs and expenses as 

are reasonable and nocessary for the Receiver to accomplish the purpos~ lll)d tasks set forth in 

this Order, -including, but not limited to legal expenses, the premium ~ to obtain the 

Receiver's bond, trave~ mileage, faxes, copies, photographs, printing an~ -similar Receiver­

provided benefits, which aball be accoantcd for in the monthly financial rrt. Five (5) days 

a.fu:r submission of the monthly report. without further Order of the Courtr ~ Receiver shall be 
I 

entitled to its fees and costs. Notwithstanding periodic- payment of fees aid I expenses, the 
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Defendant reserves the right to object to any fees or costs at such time as the receiver files its 

2 periodic reports to seek coofumation of all their transactions. 

3 

4 

3. Receiver's Authority and Duties 

(A) Except as ·otherwise provided in Paragraph 10, ·th~ Receiver shall take 

5 immediate and exclusive possession, custody and control of all real: and personal property 

6 owned by Defcndant,2 includixlg, without limitation. all equipment. fixtures, fnmishjngs, 

7 records, inventory, assets, royalties. rents, receivables, accmmts, deposits, equities, and profits 

8 whatsoever. Receiver shall care for. preserve and maintain the Property, and may incur any 

9 expenses necessary for this pwpose. All such c:x:pcnses shall be paid from funds of the 

10 Receivership Estate. 

11 (B) The Receiver is hereby given the power and aUthority usually held by 

12 receivers and reasonably necessary to accomplish the purpose of this Receivership including, 

13 without limitation, the specific power to: 

14 I i. Change any and all locks on the Property ~ .limit access thereto; 

15 ii. Maintain, protect,. collect,. sell, liquidate, or ethc:rwise dispose of 

16 property; provided. however, that the Receiver shall not sell or otherwise dispose of any 

17 

18 

19 

20 

21 

property, other than in the ordinary course of business. Notwitbstlnding the foregoing, the sale, 

liquidation, or other conversion of any real property by the Receiver sbaD. be subject to prior 

Court approval; 

iii. Except lis otherwi&c provided in Paragrap~ lb, take possession of 

all funds in all blllllt and other deposit accounts of the Dcfendtwt; opcn,·t:rabsfcr and change all 

22 bank and trade accoums relating to the Property, sG that all such accoun.tl • in the :name of the 

23 

24 

25 

2 With resp:ct to the_computcr(s) that is/are-located at the Property us~ by ~fendant or its 
employees m operating the Proporty, Defendant has rcprc$c:ntcd to Pla.int.i!IIII'hat these: an:: not 
the property Gf Defendant As such, Defendm1t s.hall be allowed to rem~thc computcr(s) 

26 from ~c Property, but Plaintiff and Raccivcr reserve all rights to contest r clhallcngc 
Defendant's ownership or possessory rights to said computcr(s) in the Defendant and 

27 Plaintiff shall work together in good faith to allow the Roccivcr to harvcse Plupcrty-rclatcd data 
from the computer(s). Receivcr shall take all reasonable efforts to rd'rairl ~m a.cccssing or 
taking data unrelated to the Property. ---"l 
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Receiver; and make disbursements in payment of CJqJCnses incurrod by the Receiver in 

2 accordance with this Order; 

3 iv. Hire, on a contract basis, professionals, employees, real estate 

4 brokers, general contractors, tmdesmen, arid other pen;onnel or entities necessary to manage, 

S preserve, market ~ sell the R.eccivc:nhip Property; 

6 v. Retain existing employees or- the Defendant or related parties as 

7 Defendant's employees in order to continue any business operation&. As of the date and time 

8 this order is ent:er"cd, Defendant shall no longer be deemed to be the CII:i>loycr of any employee 

9 working at or on the Property. If the Receiver chooses to retain any such cmployec(s), the 

10 Receiver shall csny said employee on its books in coonection with payroll taxes, workers 

ll compensation insJlBilcc, and related costs; 

12 vi. Hire, employ, pay and tenninate scrva~ts, agents, cmp1oyees, 

l3 clerks and accountants; purchase materials, supplies,. advertising, and othen;crvices at ordinary I 
141 and usual rates and prices using funds that shall come into the Receiver's possession; collect or 

IS compromise debts of the Receivership Estate; incur risks md obligation ordinarily incurred by 

16 owners, mangers, and operators of similar enterprises, which in the ~civer's reasonable 

17 judgment, are necessary fur the operation of the business, and no such risk or obligation 

18 incurred shall be the pmonal risk or obligation of' the Receiver but only 'that of the Receivcnhip 

19 Estate; 

20 vii. Reject any leases or unexpired contracts of the Defendant that are, 

21 in the R=civc:r'sjudgmcnt. bnrdensomc on the Receivership Estate, subjc:ctto Court ~~pproval; 

22 

23 

24 

25 

26 

27 

viii. Malee and entc:r into leases for a term ~t exceeding one year, 

obtain md eject tenants, and set or modifY rents and terms of rent without this Court's prior 
I 
I 

approval; 1 

ix. BomJW funds from Plaintiff required to c~qnue opemtion of the 

existing business. Nothing in this Order shall obligated R.ec:eiver to Jvancc any such funds. 

Nothing in this Order shall obligate Plaintiff to provide such funds and Pl.ajJttiff shall be catitled 
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to the issuance of a Receiver's Certificate in the event it does advance suc:h funds, in accordance 

2 with Section 16 of this order; 

3 X. Collect all rents, profits and income, which now or hereafter may 

4 be due from the operation of any business connected with the Property and improvements 

5 thereon, including such rents, income and profits presently held in banic accounts for the 

6 Property; 

7 :0. Employ and compensate unlawful detainer attomcys or eviction 

8 services with respect to the opera.tiQD. of the Property without prior Court I!PPf'Oval; 

9 xii. With prior Court approval, abandon property the Receiver 

10 considers to be oflittle or no va.luc to the Receivership Estate; 

11 

12 

13 

14 

15 

16 

xiii. Retain inspectors and others reasonably necessary to investigate 

the status and condition of the Property. The Receiver shall report to the Court what it learns 

from such inspections, and recommend to the Court what action should be taken with regard to I 
repairs and rehabilitation of the Property; 

xiv. The Receiver shall not make any capital cJtpenditure in excess of 

$5,000 without prior approval from the Court. except for matters pertaining. to health. safety, or 

l 7 welfare or exigent circumstances; and 

18 

19 

xv. The Receiver .shall have the discretion, buf nat the obligation, to 

excrt:ise such rights as Receiver deems IlCCCSSIIIY to preserve and prJ,tcc:lt the ReceiVCIShip 
I 

20 Property. I 

21 (C) The Receiver shall not be obligatc4 to file any fedc:lral~or state income tax, 
I 

22 returnS, schedules or other forms. which continue to be an obligation of~ Defendant. 

23 

24 

25 

26 

27 

4. Overhead Expenses of Receiver 

' 
All fees and expenses incurred by the Receiver, which pertain solely to the Receiver's 

I 

general office administration and/or ovc:zhcad, including, but not limib to office supplies, 
I 

employee wages. taxes and benefits and other charges shall not be. an expense of the 

I 
I 
I 
I 
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1 Receivership Estate unless incurred directly and solely for the benefit 'Of the Receivership 

2 Estate, 

3 5. Inventory 

4 Within thirty (30) days after entry of this Order hereunder, the Receiver shall file an 

S inventory of aU of the pmonal property taken into possession pursuant to this Order. 

6 6. Security Re:oosits 

7 Any security or other deposits which tenants have paid to Defoodant or its agents and 

8 which arc not paid to the Receiver, and over which the Receiver has no control, shall be 

9 obligations of the Defendant and the Receiver may, but shall not be oOligatcd to, refund such 

l 0 deposits without en Order of this Court. Any other security or other deposits that tenants have 

11 paid or may pay to the Receiver or which Defendant actually turns over to the Rcaeivcr, if 

12 otherwise refundable under the tenns of their leases or agreements with the Receiver, may be 

13 refundable by the Receiver in accordance "ith the leases or agreements. 

14 7. Monthly Reports 

15 The Receiver ahall prepare and serve on Plaintiff and Defendant interim reports of the 

16 condition and operation of the Property in the Receivership Estate within thirty (30) days of the 

17 closing of each accounting period or month. These interim reports shall include the Rccciva-'s 

18 fees and cxpCillles of the Rt:ceivcrship Estate, including fees and costs of accountants and 

19 attorneys authorized by the Court, :in.cUired for each reporting perio(l m the operation and 
I 

20 administration of the Reccivmhip Estate. The Receiver shall follmt' IU:COUilting standards 

21 typical for similar properties, and may enlist the aid of accotmtants for p~n of Receiver's 

22 reports to the Court. Any objections to the Monthly Reports must be ~vcd within twcDty 

23 (20) days of service of said interim rc:port(s) in order to be timely and coUsiclercd. by the Comt. 

24 8. Manggemcp.t ofthe Property and/or Business Entily 

25 Receiver shall operate Bnd manage the Property including. but nbt limited to, collecting 

26 rent, end operating any related business entity. The Receiver may employ such agents, 

21 independent coli.tmctors, cmplo)'CCIJ and management companies to assist Receiver in maoaging 
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the Receivership Property including, but not limited to, a company in which Receiver is a 

2 principal, provided !:he amount of compensation paid to any such agent or finn is comparable to 

3 . that charged by similar entities for similar services. Receiver may undertake the risks and 

4 obligations ordinarily incurred by owners, managers and operBtors of similar businesses and 

5 enterprises and Receiver shall pay for these services from the funds of the Reccivexship Estate. 

6 No such risk or obligation so incum:d shall be the personal risk or obligation of 1his Receiver, 

7 but shall be the risk and obligation of the Receivership Estate. All who are acting, o:r have acted. 

8 on behalf of the Receiver at the request of the Recc:iver are protected and privileged with the 

9 same protections of this Court as the Receiver has. 

10 9. Police Assistance 

11 Receiver may requcm: assistance of law enforcement officials when taking possession, or 

12 at any other time during the term of the Receivership, if in the opihlon of Receiver, such 

13 assistance is necessary to preserve the peace and protect the Receivership ~!$Sets. 

::II 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

10. Bank Accounts 

With refe..--ence to the Order Granting Motion for Relief from the Automatic Stay, 

entered on July 2, 2009, in In re: Paimilla Development Company, Inc., 1:09-bk-11504 MT, 

pending in the United States Bankruptcy Court, Central District ofCali~mia, and subject to the 

entry of an order from that Court clarifying the Stay Relief Order as ~t relates to funds now 

remaining in Dcfcndant's!Dcbtor in Possession's accounts. the Receiver lhall take possession 

of; a.nd receive from all depositories. banlcs, brokerages and otherwise, spy money on deposit in 

such. institutions belonging to or &rising from !:he operation of the Propctty. whether such funds 

be in accounts titled in the name of the Defendant or not, and Receiver may indemnify the 

institution upon whom such demand is made, und is empowered to opem or close any other 

accounts. 
I 

Receiver shall deposit monies and funds collected and received±: connection with the 

Rc:i:civership Estate at federally-insured banking institutions or savings Bli!'Ociations which arc 

not parties to this case. Monies coming into the possession of the Recei lind oot expended for 
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any ptJrposes herein authorized shall be held by the Receiver pending further orders of tltis 

2 Court. Additionally, Monies on deposit as of August 28, 2009, shall not be considered in 

3 calculating the Receiver's management fee of3% of the Total Income, or a minimwn of$25 per 

4 unit per month, whichever is greater (simply stated, the Receiver shall not receive 3% of these 

5 funds simply for accepting tender of 1hcsc funds by Defendant). 

6 11. Use of Fonds 

7 The Receiver shall pay only those bil13 that arc reasonable and necessary for the 

8 opc:ration or the protection of the Receivership Property and sltall allocate funds in the 

9 following order of priority: (1) the costs and expense of the Receiver and the Receivership 

10 Estate including its utilities, insuraoce praniums, salaries and wages of cnployees worlcing at 

11 the Receivership Property, general and special taxes or assessments levied on the Property and 

12 improvements thereon; (2) amounts due to Plaintiff; and (3) the creation end retention by the 

13 Receiver of a reasonable worlc:ing capital fund. 

14 I 2. Utilities 

15 

16 

17 

18 

19 

20 

21 

22 

Any utility company providing services to the Property. including gas, electricity, water, 

sewer, trash collection, telephone, communications or similar services, shall be prohibited from 

discontinuing service to the Property based upon unpaid bills ittcurred by Defendant Further, 

such utilities shall transfer any deposits held by the utility to the cxcluaivc control of such 

Receiver and be prohibited from demanding that the Receiver dcpoiiit .acklitional ftmds iii 

advance to :maintRin or secure such services. New accounts under the mime of the IU:ceivc:rship 

shall be established within thirty (30) days. Utility companies are prohi~ from discontinuing 

service while the new .Receivership accountll arc in process of being csta\Jlisbcd. 

23 13. Mail 

24 Receiver may issue demand tl:urt the U.S. Postal service grant $llrsi.vc possession and 

2S control of mail incfuding postal boxes as may have been used by Dcfcndan.J lllld may cfucct that 

26 certain mail related to the Property and its business be rc--dircctcd to Roc~Vflr. 

27 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

15 

16 

14. Insurance 

The Receiver shall determine upon taking possession of the Property whether in the 

Receiver's judgment, there is sufficient insurance coverage. With ~t to any insurance 

coverage in existence or obtained, the Receiver, Plaintiff and the property management 

company, if any one exists, shall be named u an additional insured oli the policies for the 

period of the Receivership. If sufficient insurance coverage does not exist. the Receiver shall 

immediately notify the parties to this lawsuit and shall have thirty (30) calandat days to procure 

sufficient all-risk and liability insurance on the Property (excluding ca.rthqua.ke and flood 

insurance) provided, however, that if the Receiver docs not have sufficicut fimds to do so, the 

Receiver shall seck instructions from the Court with regard to adequately insuring the Property. 

The Receiver shall not be responsible for claims arising from the lack of procurement or 

inability to obtain insurance. 

!5. Legal Cmmsel 

Receiver may hire independent legal counsel and pay such person4 for their services at 

such rates as the Receiver deems reasonably appropriate for the scrviCQS provided, and subject 

to prior .Court approval. 

17 16. Receiver's Certificates 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

21 

In the event that income from the opemtion of the Prope.rty is insufficient to meet 

normal operating expenses and costs, the Receiver is lltlthorizcd to bon-Qw money from Plaintiff 

and to issue Receiver's Certificates to secure such indebtedness. The to~ amount of all monies 

borrowed and Receivers Ccrtificatcs issued shall be subject to the fur1:hc:r order of this Court, u 

provided for in Plaintiirs security instrument 
I 

17. Plaintiff to Notify Receiver of the AwC!!l8IlCCS of all Pazta 

Plaintiff is ordered to promptly notify the Rcceivcr of the ~es, addresses, and 

telephone numbcn; of all pllrtics 8lld their counsel who appear in the ac~~ so that the Receiver 

may give notice to all parties of any mattas affecting the Receivership. 
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18. Receiver's Final Report and Account 

2 As soon as is practicable after the Receivership terminates, the Receiver shall file, serve, 

3 and set for hea,ring in this Court its Final Report and Account Notice shall be given to all 

4 persons whom the Receiver has received notice of potential claims against the Receivership 

5 Estate. 

6 The motion to llpj)n)ve the final report and accounting, and fur discharge of the 

7 Receiver, sQall contain a SlliJliiWY of the R.cccivcrxbip accounting including enumeration, by 

8 major categories, of total revenues and total expenditures, the net amoiUlt of any surplus or 

9 deficit with supporting facts, a declaration under penalty of pcijury of the b&si$ for the 

10 termination of the Receivctship, and evU!ence to support an order for the distribution of any 

11 swplus, or payment of any deficit, in the ReccivCIShip Estate. 

12 19. Instructions from the Court 

13

11 

The Receiver and the parties to this case may at any time apply to this Court for I 

14 instructions or orders. The Court may grant any order requested by the lkcciver, without further 

15 notice of hearing, if no objection is filed with the Court and served Cilll the Receiver and the 

16 parties within twenty (20) days after the filing and service ofReceiver's.request. 

17 

18 

19 

20 

21 

22 

20. General Provisions 

(A) No pexron or entity sha.Il file suit a~t the ~eceivcr, or take ether 

action against the Receiver, Without an on;lcr of this Court permi+g the suit or action; 

provided, however, that no prior Court oxder is required to file a motionjin this action to enforce 

the provisions .of this Order or any other order of this Court in this acti.oxi. 

(B) The RcceiYCI'Sbip Estate and its employees, agen1!1, attorneys and all 

23 professionals and management companies retained by the Receiver ~ have no liability fbr 

24 any obligations, or debts incum:d by Defendant. The Receiver and itsiemployces, agents and 
I 

25 attomeys shall have no personal liability, and they $all have no cl~ asserted against them 

26 relating to the Receiver's duties under this Order, without prior authdrty from this Court as 
I 

27 stated in (A) above. 1 
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(C) Nothing contained in the Order of the Court sAAII be consttued as 

2 obligating or pc:xmitting the R.ccciver to advance its own funds to pay any oosts and Clq)CIISe of 

3 the Receivership Estate. 

4 (D) The parties to this litigation shall re±rain froiil interfering with the 

S Receiver' I taking or exercising of custody, control, or possession of the :Prapcrty (including the 

6 appliCB.ble books, records, bank accounts, and financial statements), Qt" with the Receiver's 

7 conduct ofits duties as set forth in this Order. 

DATED thls :Jflj. ds.y of September, 2009. 
JENNIFER P. TO!GUATTI 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

2.3 

24 

2.S 

26 

27 

September .a.rJ 2009. 

Submitted by; 

LEWIS AND Rfu, 

vn·~.,~ 1 , · 0 
MichliCI F. Lynch. F.sq~ 
Nevada Bar No. BSSS 
3993 Howard Hughes Pkwy., Suite 600 
Lu Vegas, Nevada 89169 

.Attonrey.r for Plaintiff 

DISTRICf COURTJUDGE 

September __2_, 2009. 

8l'Cilt l...mseD, Esq. 
1 

N~BarNo.ll84 
720 S. Fourth Street. #300 
Las Vegtlll, NV 89101 

.At/(lmeysjor Defendant 

-IS-
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ll1· 5fJ-311,.031 
APN# I'LcAS& 5&:. Arre£B ma.~. "t · 

!!-digit Assessor's Parcel Number may be obtained at 
http://redrock.co.clark.nv .uslassrrealproplownr.aspx 

ORDER GRANTING MOTION TO APPROVE SALE OF 

RECErvERSHIPPROPERTY 

Type of Document 
(Example: Declaration of Homestead, Quit Claim Deed, etc.) 

Recording Requested By: 

Michael F. Lynch, Lewis and Roca LLP 

Name Michael F. Lynch, Lewis and Roca LLP 

Address 3993 Howard Hughes Parkway, Suite 600 

City/StatefZip Las Vegas, Nevada 89169 

lnst#:201005050002309 
Fees: $18;00 
NfC Fee: SO.OO 
05/0512010 11 :34:08 AM 
Receipt#: 338842 
Reque~tor: 

PARADIGM ATTORNEY SERVICE 
I 
Recorded' By: ANI Pgs: 5 
DEBBIE CONWAY 
ClARK COUNTY RECORDER 

This page added to provide additional information required by NRS 111.312 Section I -2 

(An additional recording fee of$1.00 will apply) 

This cover page must be typed or printed clearly in black ink only. 

OR Form 108-06/0612007 
Coversheetpdf 

I. 
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LOAN NO. 010-40001895 

LIMITED RECOURSE OBLIGATIONS GUARANTY 

THIS LIMITED RECOURSE OBLIGATIONS GUARANTY (this ''Guaranty"), is made and 
entered into as of March 28, 2007, by HAGAI RAPAPORT (whether one or more. "Guarantor"), to and for 
the benefit of ARTESIA MORTGAGE CAPITAL CORPORATION, a Delaware corporation, and its 
successors andfor assigns ("Lender"). All inl'tlally-C?opilalized terms used herein without definition shall 
have the meanings given such terms in that certain Fixed Rata Note (together with all modifications, 
extensions, renewals and repracements !hereof, the "Note") of even date herewith, in the amount of 
Twenty Million One Hundred and Fifty Thousand and 001100 Dollars ($20, 150,000.00), made payable by 
PALMilLA DEVELOPMENT CO., INC., a(n) Nevada corporation ("Borrower"), to the order of Lender. 

1. Guaranteed Obligations. In order to induce lellder to loan to Borrower the sum of 
Twenty Million One Hundred and Fifty Thousand and 00/100 Dollars ($20,150,000.00) (the "Loan"), 
evidenced by the Note, the undersigned hereby unconditionally, Irrevocably, jointly and severally 
guarantee(s) to Lender and to its successors,· endorsees and/or assigns the lull and prompt payment 
when due, by acceleration or otherwise, of all amounts owing by Borrower to Lender under the Loan 
Documents (as defined In the Security Instrument); subject, however; to the limitations on Lender's 
recourse set forth in Section 2 below. 

2. Limitations on Recourse. Except with respect to lhe matters set forth in subsections (a) 
and (b) below, Lender's source of .satlsfaclion of the indebtedness evidenced by the Note and all other 
covenants and obligations under the Note and ariy other of the Loan Documents shall be limited to the 
Property (as defined In the Security Instrument), and Lender shall not seek to procure payment out of 
other assets of Guarantor, or seek a judgment (except as hereinafter provided) for any sums which are or 
may be payable unoer the Note or any other of the Loan Documents, or claim or seek judgment for any 
deficiency remaining aner foreclosure of the Security Instrument: provided, hoWever, that the foregoing 
clause shall not prejudice the right of Lender to enforce the lien of the Security Instrument or other 
security given for the payment thereof or to exercise any of its remedies at law other than the entry of a 
personal money judgment against the Borrower. The foregoing notwithstanding: 

(a) Guarantor shall be and remain personally rlable for all losses, costs, damages, or 
expenses incurred by lender in the following instances: 

(I) failure to pay or cause to be paid Taxes (except to the extent that 
Borrower has deposited funds with Lender pursuant to the Security Instrument for the purpose of 
paying such items) or to pay or cause to be paid charges for labor or materials, or other charges 
which can create liens on any portion of the Property; . · 

(ii) as a result of waste {except ordinary wear and tear), arson committed or 
Instigated by Borrower, any Guarantor or any partner, member or shareholder in Borrower, or a 
violation of the provislons In the Security Instrument regarding remoyal, demolition or structural 
alteration of any portion of the Property; · 

(iii) breach or failure to perform or comply with ;;~ny of the Insurance 
provisions of the. Loan Documents; 

(iv) all court costs and reasOnable <tttorneys' fees, costs and expenses 
actually incurred by Lender pursuant to lhe Note or any other Loan Documents; 

(v) Borrower's breach or failure to perform or comply with Section 1.03 
(captioned "Hazardous. Waste') of the Security Instrument, or Borrower's or any Guarantor's 
breach or failure to perform or comply with the provisions of the Environmental lndemnificallori 
Agreemer'lt of even date herewith executed by Borrower for the benefit of lender; 
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' (vi) misapplication of or failure to deliver to Lender ~n accordance with the 
terms of the Loan Documents) the follo'Ning: (1) any insurance or condemnation proceeds: (2) 
rents, issues or profits received by Borrower/Guarantor or its agent after Lender makes written 
demand therefor pursuant to any Loan Document; or (3) prepaid rents or tenant security deposits; w . 

(vii) Violation of any of the provisions of Seclio ns 1.29 and 1.30 (captioned 
~single Purpose Entity" and "ERISA", respecHvely) of the Security lnstl'l.lment 

(b) Guarantor shall be and remain personally liable without exculpation or limitation 
of liability whatsoever for the entire amount of the indebtedness evidenced by the Note {Including all 
principal, interest, and other charges) and all other sums due or to beoome due under the other Loan 
Documents, whether at maturity or by aceeleratlon or otherwiSe, In the following Instances: 

(i) . violation of any of the provisions of Sections 1.15(c) and (d) of the 
Security Instrument (captioned, "No Sale/Encumbrance" and "Permitted Transfers•, respectively); 

(il) fraud or Intentional misrepresentation in connectionwith the Property, 
loan Documents, or Loan Application; 

{iii) the · Stabilized Operating Threshold (as defined In the Reserve 
Agreement of even date nerewlth executed by Borrower in connection with the loan) is not . 
satisfied. provided there shall no liability under this Subsection 2(b)(iil) from and after the date 
such Stabif12ed Operating Threshold has first been satisfied; or 

(lv) the Property or any part thereof becotnerJ an asset in: (1) a voluntary 
bankruptcy or insolvency proceeding commenced by Borrower: or (2) an involuntary bankruptcy 
or insolvency proceeding k1 which: (A) such proceeding was commenced by any entity 
controlling, controlled by or under common conlrol with Borrower (Individually or collectively, 
"Affiiiate"), inciuding bui not iimiied to any eredltor or claimant acting In concert with Bmrower or 
any Affiliate; or (6) any Affiliate objects to a motion by Lender for relief from any stay or injunction 
from the foreclosure of the Security Instrument or any other remedial action permitted under the 
Note, Security Instrument or other Loan Documents. · 

The obligations guaranteed pursuant to this Section 2 are hereinafter co!lectively referred to as 
the "Guar~nteed Obligations". 

3. Continuing Uabilitv. Guarantor agrees as follows: 

(a} Guarantor shall continue to be liabre under this Guaranty and the provisions 
hereof shall remain irr full force and effect notwlthslanding: (I) any modification, agreement or stipulation 
between Borrower and Lender, or their respective successors and assigns, with respect to the Note or 
any of the other Loan Documents or the .obligations encompassed thereby; (II) Lender's waiver of or 
failure to enforce any of the terms, covenants or conditions contained in the loan Documents or in any 
modification thereof; ~ii) aiiy release of Borrower or any other guarantor from any liability with respect to 
the Guaranteed Obligations or any p'ortion thereof: (iv) any· release or subordination of. any real or 
personal property then held by Lender a$ security for the performance of the Guaranteed Obligations or 

· any portion thereof; or (v) Lender's enforcement of or failure to enforce any other guaranty of ell or eny 
portion of the Guaranteed Obligations. · · 

(b) Guarantor's liability under this Guaranty shall continue until the earli~r to o~ur of: 
(i) the full and complete satisfaclion of the Guaranteed Obligations; or (ii} the full and complete payment 
of the principal and all accrued interest due under the Nota and all other amounts payable by Borrower 
under the loan Documents, and shall not be reduced by virtue of any partial payment by Borrower or any 

2 
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amount due under the Note or under any of the Loan Documents or by Lender's recourse to any collateral 
or security. 

(c) The obligations of Guarantor hereunder shall be in addition to any obligations of 
Guarantor under any other· guaranties of the Guaranteed Obligations and/or any obligations· of the 
Borrower or any other persons or entities heretofore given or hereafter to be given to lender, and this 
Guaranty shall nof affect or Invalidate any such other guaranties. The liability of Guarantor to Lender 
shall at all times be deemed to be the aggregate Habllity of Guarantor under )he terms of this Guaranty 
and of any other guaranties heretofore or hereafter given by Guarantor to Lender. 

4, 
follows: 

Representations and Warranties. Guarantor hereby represents and warrants as 

{a) Lender's agreement to make the Loan to Borrower Is of substantial and rnatMal 
benefit to Guarantor. Guarantor now has and will contin.ue to have full and complete access to any and 
all Information concerning the transactions contemplated by the Loan Documents or referred lo therein, 
the value of the assets owned or to be acquired by Borrower, Borrower's financial status and its ability to 
perform the Secured Obligations. 

(b) Guarantor has reviewed and approved the Loan Documents and is fully informed 
of the remedies Lender may pursue, with or without notice to Borrower, In the event of a default under the 
Loan Documents. 

(c) Guarantor has tile requisite power and authority to own and manage Its 
properties, to carry on its business as now being conducted, and to execute and deliver this Guaranty and 
to perform Its obligations hereunder. Guarantor is In compliance with all laws, regulations, ordinances 

· and orders of governmental or public authorities applicabfe to it. 

(d) The executloll, delivery and performance by Guar~nt~ of this Guara,nty are 
within the power and- capacfty. of Guarnntor. and v1fll net vlofate any provision of •aw, ~~Y ortfer of ~ny 
court or agency of government, or any Indenture, agreement or any other instrwnent to which Guarantor 
is a party or by which Guarantor-Or-its-property is bound, or beJn_conflict with, resllltJn it breach of or .. 
constitute (with due notice and/or lapse of time) a defaurt under any such Indenture, agreement or other 
instrumant. or result In the creation or imposition of any lien, charge or encumbrance of an~ nature 
whatsoever upon any of Its property or assets, except as contemplated by. the provisions of the Loan 
Documents. This Guaranty, when delivered to Lender, will constitute a legal, valid and binding obligation 
enforceable against Guarantor In accorCiance with its terms. 

\ . .:., 

(e} All financial statements and data that have been given to lender by Guarantor 
(i) are complete and correct In all material respects as of the date given; (il) accurately present the 
financial condition of Guarantor on each date as of which, and the results of Guaranto~s operations for 
the periods for which, the saine have been furnished; and (IR) have been prepared In ~ccordance with 
generally aceepted CICCOUnting principles consistently applied t)lroughout the periods c6vered thereby. 
Tl'lere has been no material adverse change In. the financial c;ondition or operations of Guarantor since 
the dale of the most re<:entflnancial statement given to lender. 

(f) Guarantor Is not a party to any agreement or Instrument which materially and 
adversely affects Guarantor's present or proposed business, properties or assets, or operations or 
conditions (whether financial or otherwise); and Guarantor is not in default in the ·performance, 
observance Qr fulfillment of any of the material obligations, covenants or conditions set forth In any 
agreement or Instrument to which Guarantor Is a party. 

(g) There Is not now pending against or affecting Guarantor, nor to the knowledge of 
Guarantor Is there threatened,. any action, suit or proceeding at raw or in equity or by or before any 

3 
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governmental or administrative agency that, If adversely determined, would materially and adversely 
Impair or affect the linarrc:ial oondition or operations of Guarantor. 

(h) GuarantOr has filed all federal, state, county, municipal and other in6ome tax 
returns required tO have been filed by Guarantor and has paid all taxes that have become due pursuant to 
such returns or pursuant to any assessments received by Guarantor, and Guarantor does not know of 
any basis for any material additional assessment against It In respect or such taxes. · 

(i) Neither Guarantor, nor any borrower In any loan transaction In which Guarantor 
has been a guarantor, has received any discounted payoff(s), loan rnodificatlons(s) and/or similar matters 
in any previous mortgage loan transaction as a result of Guarantor's or any such borrower's failure to 
meet the terms and conditions of the documentation for such transaction. 

5. Covenants and Agreements. Guarantor oovenants and agrees that, so long as any 
part of the Guaranteed Obligations shall remain unsatisfied, Guarantor shall, unless Lender shall 
otherwise consent In advance In writing: 

(a) keep itself fully Informed as to all aspects of Borrowe(s financial condition and 
the performance of the Guaranteed Obligations; 

(b) file all federal, state, county, municipal and other income tax returns required to 
be filed by it and pay before the same become delinquent all taxes that become due pursuant to such 
returns or pursuant to any assessments received by it; 

(c) promptly and faithfully comply with au laws, ordinances, rules, regulations and 
requirements, both present and future, of every duly constituted governmental or public authority having 
jurisdiction that may be applicable to it; and 

. (d) maintain full and complete books of account and other records reflecting the 
results of its operailons. in iorm reasoilabiy·s_atisfactory to Lender, and furnlsh to Lender such iQfcrmation 
about the financial condition of Guarantor as Lender shall reasonably request, including, but not limited 
to, the financial statements and documents referred to in Section 1.24 (captioned "Books, Records and 
Financial S1atements") of the Securily Instrument. 

6. Unco~ditional liability, The liability of Guarantor under this Guaranty Is a guaranty of 
performance and no! of collectibility, and is not conditiooel or contingent upon the genuineness, validity,, 
regularity or . enforceability of the Loan Documents or other in(>truments relating to the . creation or 
performance of the Guaranteed ObUgatlons or the pursuit by Lender of any remedies Which it now he1s or 
may hereafter nave with respect !hereto under the Loan Documents, at law, In equity or otherwise. · 

7. Waivers. 

. (a) Guarantor hereby .waives, to the extent permitted by law: {i) all notices to 
Guarantor, to Borrower or to any other person, Including, but not limited to, notices of the aCGeptance of 
this Guaranty or the creation, renewal, extension or modification of the Guaranteed Obligations. or of 
default In the performance of lhe Guaranteed Obligations (or any portion thereof) and enforcement of any 
right or remedy with respect thereto or notice of any other matlers relating thereto; (ii) diligence and 
demand of performance; (iii) any statute of limitations affecting Guarantor's liability hereunder or the 
enforcement thereof; (iv) any rights Guarantor might otherwise have under any applicable statute or rule 
of law by reason of release of fewe( than all guarantors, if more than one, of the Guaranteed Obligations: 
and (v) all principles or provisions of law which conflict with the terms of this Guaranty. Guarantor further 
agrees that Lender rnay enforce this Guaranty upon the occurrence of a default or an event of default 
under the Note or any of the Loan Documents (as "Event of Default" is defined therein), notw~hstandlng 
the exist~nce of any dispute between Borrowe( and Lender with respect to the existence of the Event of 
Default or performance of the Guaranteed ObligaUons (or any portion thereof) or any counlen:lai_m, set--off 

4 
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.! 
or other claim which Borrower may allege against Lender with respect thereto. Moreover, Guarantor 
agrees that its obligations shall not be affected by any circumstances which constitute a legal or equitable 
discharge of a guarantor or surety; 

(b)__ Guarantor further agrees that nothing contained herein shalt prevent Lender from 
sulng on the Note or from exercising any rights available to It thereunder or under any of the Loan 
Documents, and that the exercise of any of the aforesaid rights shall not constitute a legal or equitable 
discharge of Guarantor. Guarantor understands that the exercise by Lender of certain rights and 
remedies contained In the Loan Documents may affect or eliminate Guarantor's right of subrogation 
against Borrower and that Guarantor may tnarefore Incur a partially or totally non-reimbursable liability 
hereunder; nevertheless, Guarantor hereby authorizes and empowers Lender to exercise, in Its sole 
discretion. any right <md remedies, or any combination thereof, which may then be available, since It is 
the intent and purpose of Guarantor that the obligations hereunder shall be absolute, Independent and 
unconditional under any and ·all circumstances. Notwithstanding any foreclosure of the Hen of the 
Security Instrument with respect to any or all of any real or personal property secured thereby, whether by · 
the exercise of .the power of sale ccnlained therein, by an action fot: judicial foreclosure or by an 
acceptance of a deed in lieu of foreclosure, and notwithstanding any enfortement of any other guaranty, 
Guarantor shall remain bound under this Guaranty. 

(c) Guarantor agrees thai ll shall have no right of subrogation against Borrower or 
against any collateral or security provided for in the Loan Documents unless and until the Guaranteed 
Obligations have been fully satisfied, all obfigallons owed to Lender under the Loan Documents have 
been fully performed and Lender has released, trimsferred or disposed of all of its right, title and interest 
in such collateral or security. Guarantor further agrees ltiat to the ex:tent the waiver of its rights of 
subrogation as sat forth herein is found by a court of competent jurisdiction to be void or voidable for any 
reason, any rights of subrogalion Guarantor may have against Borrower or against such collateral or 
security sha!! be junior arid subordinate to any rights Lencter may have against Borrower and to all right. 
title and interest Lender may have in such collateral or'sacurity. Lender may use. sell or dispose of any 
item of collateral or security as it sees fit without regard to any subrogation rights that Guarantor may 
have. and upon any disposition or sale, any rights of subrogation Guarantor may have sh~IJ terminate. 

(d) Guarantor's sole right with respect to any foreclosure of I'El81 or personal property 
collateral shall be to cure, bid at such sale or redeem from sale in accordance with applicable statutory 
Jaw of the State where the Property is located. Guarantor acknowi9Pges and agrees that Lender may 
also bid at any such sale and in tile event such collateral Is sold to lender in whole or partial satlsf'action 
of the obUgations owed to Lender, Guarantor shall not have any .further right orinterest with respect 
thereto. Notwithstanding anything to the contrary herein, no provision or this Guaranty shall be deemed 
to lrmi~ decrease, or in any way todimlrilsll any rights of set~olf Lender may have with respect to any 
cash, cash equivalents, certificates of deposit, notes or the like which may now or hereafter be put on 
deposit with Lender by Borrower or _by Guarantor. Upon the occurrence and during the continuance of 
any Even! of Defaull under any of the Loan Documents, lender is hereby authorized at any time and Jrom 
time to time. to the fullest extent permitted by law, to set off and apply any and all deposits {general or 
special, time or demand, provisional or final) at any lime held and other indebtedness at any time owing 
by Lender to or for the credit or the account of Guarantor against any .and all of the obligations of 
Guarantor now or hereafter existing under this Guaranty, irrespective of whether or not Lender shall have 
made any demand under this Guaranty and although such obligations may ba contingent and unmatured. 
Lender agrees promptly to notlf'y Guarantor after any set-off and application. provided that the failure to 
give such notice shan not affect the validity of such set-off imd application or this Guaranty. The rights of 
Lender underthls Section 7(d) are in addition to other rights and remedies (including, without limitation, 
other rights to set-off) which Ler1der may have. 

(e) Guarantor waives all right and derensas that Guarantor may have because 
Borrower's d~t is secured by real property. This means. among other things: · 

(1) _ Lender may collect hom Guarantor without first foreclosing on any real or 
personal property collateral pledged by Borrower. 

5 
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(li) If Lender forecloses on any real property collateral pledged by Borrower. 

. I, The amount of the debt may be reduced only by the price for 
which that collateral is sold at the foreclosure sale, even if the collateral Is worth more 
than the sale price. 

II. Lender may collect from Guarantor even if Lender, by foreclosing 
on the real property collateral, has destroyed any right Guarantor may have to collect 
from Borrower. 

This Is. an uncondmonal and .irrevocable waiver of any rights and defenses Guarantor may have 
because Borrower's debt is secured by real property. · 

8. Direct Enforcement. Guarantor agrees that Lender may enforce this Guaranty without 
the necessity of resorting to .or exhausting any security or collateral securing the Guaranteed Obligations, 
without the 11ecessily of proceeding against any other ·guarantor (whether under this Guarar~ly or any 
other guaranty), and without the necessity of proceeding against Borrower. Guarantor hereby waives the 
right to require Lender to proceed against Borrower, to foreclose any lien on any real or personal property 
securing the Guaranteed Obligations, to exercise any right or remedy under the Loan Documents, to 
pursue any other remedy or to enforce any other right 

9. Not Affected by Bankruptcy. Notwithstanding any modification, discharge or extension 
of the GLJaranteed Obligations or any amendment, modificaUon, sia.y or cure of Lender's rights which may 
occur In any bankruptcy or reorganiZation case or proceeding concerning Borrower, whether permanent 
or temporary, and whether assented to by Lender, Guarantor hereby agrees that it shall be obligated 
hereunder to pay and perform the Guaranteed Obligations and discharge its other obligations in 
accordance with the teims of the Guaranteed Obligations and the terms of this Guaranty in effect on the 
date hereof. Guarantor understands ar1d acknowledges that by virtue of this Guaranty, It has specifically 
assumed any and all risks of a bankruptcy or reorganization case or proceeding with respect to Borrower. 
Without !n any way limiting the generality of the foregoing, any subsequent modification of the 
Guaranteed ObllgaUons In any reorganization case concerning Borrower shall not affect the obligation of 
Guarantor to pay and perform the Guaranteed Obligations in actordance with their original terms. 

1 0. Security Interest 

(a} In addition to all liens upon and rights of setoff against moneys, securities or 
other property of Guarantor given to Lender by law. Guarantor hereby assigns to Lender, and grants a 
security interest to Lender in, all moneys, securities and . other property owned by .Guarantor r~ow or 
hereafter in the constructive or actual possession of or on deposit with Lender, whether held in general or 
special accounl or deposit, or for safekeeping or otherwise, and every such lien and right of setoff may be 
exercised without demand upon or notice to Guarantor. Lender shall have all of the rights and remedies 
of a •secured party" under Articie 9 of the Uniform Commercial-Coda or the State where the Property Is 
located with respect to such moneys, securities and other property. No lien or Jight of setoff shall be 
deemed to llave been waived by any act or conduct on the part of Lender, or by any neglect to exercise 
such right of setOff or to enforce such lien, or by any delay in so doing, ar1d every right of setoff and lleri 
shall con!in!Je In tun force and effect unlil such right of setoff or lien is specifically waived or released by 
an instrument in Wlitlng executed by Lellder. . -

(b). Guarantor hereby grants Lender a security Interest In any personal property of 
Borrower In which Guarantor now has or hereaFter ~ulres any right, title or Interest .. Guarantor agrees 
thai such security Interest shall be additional security for the obligations hereby guaranteed. Such 
security interest shall be superior to any rights of Guarantor in such property or assets until the 
Guaranteed Obligations have been full~l satisfied and performed. 

6 
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11. Written WaiverS by Lender Required. No lien or rlght of setoff shall be deemed to have 
been waived by any act or conduct on the part of Lendei, or by any neglect to exercise such right of setoff 
or to enforce such lien, or by any delay In so doing, and every right of setoff and lien shall continue in full 
force and effect until such right of setoff or.lien Is specifically waived or released by an Instrument In 
writing executed by Lender. · 

12. ~. Whenever Guarantor or Lender shall desire to give or serve any notice, 
demand, request or other communication with respect to this Guaranty, e9ch such notice, demand, 
request or communication shall be given in writing at the address of the intended recipient set forth below 
t>y any of the following means: {a} personal servica (including service by overnight courier service); (b) 
electronic communication, whether by telel(:, . telegram or telecopying (if confirmed in writing sent by 
personal service or by registered or certified, first class mall, return receipt requested: or (c) registered or 
certified, first class mall, return receipt requested: 

To Lender: 

with a copy to: 

To Guarantor: 

with a copy to: 

ARTESIA MORTGAGE CAPITAL CORPORATION 
1180 NW Maple Street, Suite 202 
Issaquah, Washington 98027 
Attn: Servicing Department 
Fax: (425) 313-1005 

BEST & FLANAGAN LLP 
225 South Sixth Street, Suite 4000 
Minneapolis, Minnesota 55402 
Attn: Thomas G. Garry 
Fax: (612) 339-5897 

HAGAIRAPAPORT 
2657 Paradise Road, Suite 2001 
Las Vegas, Nevada 891 09-9020 
Fax:. {702) 399-6243 

Ronald E. Gillette, Esq. 
235 West Brooks Avenue, 2nd Floor 
North Las Vegas, Nevada 69030 
Fax; {702) 399-6243 

Such addresses may be changed by notice to the other parties given in the same manner as provided 
above. Any notice, demand or request sent pursuant to either subsection (a) or (b) hereof shall be. 
deemed received upon such personal service or upon dispatch by electronic means, and, if sent pursuant 
to subsection {c) shall be deemed received five (5) days following deposit in the mail.· · 

1:3, Survival of Representations and Certain Agreements. All agreements, Indemnities, 
representations and warranties made herein shall survive the execution and delivery of this Guaranty, the 
making of the loan and the execution and delivery of the Note. All representations and warranties made 
in this Guaranty shall further survive any and all investigations and inqtJiries made by Lender, shall 
remain true, correct and complete in aU material respects and shall remain conVnuing obligations so long 
as any portion of the Guaranteed Obligations remains outstanding or unsatisfied. Notwithst~;~nding 
anything herein to the contrary, In the event that, pursuant to any insolvency, bankruptcy, reorganization, 
receivership or other debtor relief law, any judgment, order or decision thereunder, or any other operation 
of law, Lender must rescind or ·restore · aoy payment, or any part thereof, received by Lender in 
. satlsfac;tion of the Guaranteed Obligations or the Lean, any prior release or discharge from the terms of 
this Guaranty given to Guarantor by Lender under the terms of this Guaranty or otherwise sh911 be without 
effect,· and this Guaranty shall remain in foil force and effect It Is the Intention of Borrower and Guarantor 
that Guarant(lr:s obllgations hereunder shall. not be discharged except by Guarantor's full and complete 
performance of such obligations and then only to the extent of such perforfrianca. 
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.· 14. Partial Performance. Guarantor's performance of a portion, but· not ;;o.il, of the 
Guaranteed Obligations shall in no way limit, affect, modify or abridge Guarantor's liability for that portion 
of the Guaranteed Obligations which is not performed. Wllhout In any way limiting the generality of the 
foregoing, in tile event that Lender is awarded a judgment In any ~It brought to ~force Guarantor's 
covenant to perform a portion of the Guaran~ed Obligations, such judgment shall in no way be deemed 

, . to release Guarantor from Its covenant to perform any portion of the GuaranteeQ Obligations whicfl fs not 
the subject of such suit. · 

15. Guaranty Reinstated. Guarantor agrees that lo the extent Borrower makes a payment 
or a payment Is made tor or on behalf of Borrower to Lender, which payment, or any part thereof, Is 
subsequently invalidated, determined to be fraudulent or preferential, set aside and/or required to be 
repaid to any trustee, receiver. assignee or any other party whether under any be.nkruptcy, state or 
federal law, common law or equitable causa or otherwise, then, to the extent thereof, the obligation or 
part thereof intended to be satisfied thereby, shall be revived, reinstated and continued in full force er1d 
effect as if safd payment or payments had not originally been made by or on behalf of Borrower. · · 

16. No Third Party Beneficiaries. This Guaranty is solely for the benefit or Lender and its 
successors and assigns and is not intended to nor shan tt be deemed to be for the benefit of any third 
party, Including Borrower . 

17. Successors and Assigns. Rules of Construction. This Guaranty shall be binding 
upon Guarantor and its heirs, executors, legal representatives, distributees, successors and assigns end 
shall inure to the benefit of and shall be enforceable by Lender and its successors, endorsees and 
assigns. As used nerein, the singular shatllnclude the plural and the masculine shall Include the feminine 
and neuter and vice versa, if the context so requires. Article and Section headings In this Guaranty and 
the other Loan Documents are included for convenience of reference only and shall not constitute a part 
of this Guaranty or such other Loan Documents for any other purpose or be given any substantive effect. 
The recitals to lhis Guaranty and to each of the other Loan Documents are incorporated herein and 
therein and made a part· hereof and thereof. Any married person whO signs this Guaranty hareby 
expressly agrees t."lat recpurse may·b~ had against his Or her separate arid community property fgr aU of 
his or her obligations under this Guaranty. · 

18. Attom~vs' Fees and Costs, In the event of ariy litigation regarding the enforcement pr 
validity of this Guaranty (including; without limitation, any banlr;ruptcy or appellate proceedings), 
Guarantor shall be obligated to pay all charges, costs and expenses (including attorneys' fees and costs) 
incurred by Lender, whetheror not such litigation is prosecuted to judgment The recovery of post· 
judgment fees, costs and expenses are separate and several and shall survive the merger of this 
Guaranty into any Judgment As used herein, "attorneys' fees· and costs" shall have the meaning given In 
the Security Instrument 

19. Jurisdiction and Venue. Guarantor, In order to induce Lender to accept this Guaranty, 
agrees that all actions or proceedings arising directly, lndirecUy or otherwlse In connection wiU, this 
Guaranty shall be litigated, at Lender's sole election, only in courts having a situs within the county and 
State where the Property Is located, in any jurisdiction in which Borrower or Guarantor (or any individual 
or entity comprising Borrower or Guarantor) may reside or hold assets, or In any one or more of the 
foregoing jurisdictions. Guarantor hereby consents and submits to the jurisdicUon of any local, state or 
federal court located therein. Guarantor hereby waives any right it may have to transfer or change the 
venue of any litigation brought against it by Lender on this Guaranty In accordance with this paragraph. 

20. Applicable Law. Thls Guaranty shall be governed by and construed and enforced In 
accordance With the laws of the State where ti'te Property Is located. 

21. Severability, Every provision of this Guaranty is Intended to be severab!e, In the event 
any term or provision herein, l)r the application thereof, is declared to be Illegal, Invalid or unenforceable 
for anY reason whatsoever by a court of oompetent jurisdiction, such Illegality, invalidity or 

8 



001350

001350

001350 00
13

50

unenforceabilily shall not affect the balance of the terms and provisions heraof or any oiher application 
thereof, which terms and provisions shall remain in full force and effect. 

22. Counterparts. This Guaranty may be executed in counterparts, an. of wliEch executed 
counterparts shan together constitute a single document. Signature pages may be .detached from the 
counterparts and attached to a single copy of this Guaranty to physically form one document. The failure 
of any party hereto to execute this Guaranty, or any counterpart ttereof, shall not relieve the other 
signatories from their obligations hereunder. 

23. Jury Trial Waiver. IN ORDER TO AVOID DELAYS IN TIME AND ANY PREJUDICE 
. THAT MAY ARISE FROM TRIAL BY JURY AND lN LIGHT OF THE COMPLEXITIES OF THIS 
TRANSACTION, IN THE EVENT OF LITIGATION ARISING OUT .OF OR RELATING TO THIS 
GUARANTY, THE NOTE AND/OR' THE OTHER LOAN DOCUMENTS; AND/OR IN ANY WAY 
CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO 
OR ANY OF THEM WITH RESPECT TO THIS GUARANTY, THE NOTE, THE OTHER LOAN 
DOCUMENTS AND/OR ANY OTHER INSTRUMENT, DOCUMENT OR AGREEMENT EXECUTED OR 
DELIVERED IN CONNECTION HEREWITH, OR THE TRANSACTION RELATED HERETO OR 
THERETO, IN EACH CASE, WHETHER SOUNDING IN CONTRACT, TORT OR OTHERWISE, 
GUARANTOR, WITH THE PRIOR ADVICE OF COUNSEL, KNOWINGLY, INTELUGENn Y, AND AS A 
BARGAINED FOR MATIER, WAIVES ITS RIGHT TO TRIAL BY JURY AND AGREES AND CONSENTS 
THAT ANY CLAIM. DEMAND, ACTION OR CAUSE OF ACTION IN RESPECT TO SUCH LITIGATION 
SHALL BE DECIDED BY TRIAL TO THE COURT WITHOUT A JURY. 

24. Disclosure of lnfomiatlon. Guarantor hereby acknowledges and agrees that upon the 
request of any partner, member or shareholder of Guarantor, as applicable, Lender may disclose to such 
party any information (including, without limitation, financial Information) relating to the Loan and 
Guar<~ntor's performance of its obligalions hereunder. Guarantor hereby Indemnifies and agrees to 
defend and holcj harmless Lender (Its officers, shareholders, directors, representatives, agents, and 
attorneys) from and against any and aU expenses, loss, claims, damage or liabiWty, including, without 
limitation, attorneys· f~es .and costs, arlslng by reason of any disclosure of informaUon by Lender under 
this Section 24. 

25. Joint and Several Liabilltv. If there shall be more than one (1) Guarantor, each 
Guarantor agrees that (i) the obligations of tr.e Guarantor hereunder are joint and several; (ii) a release 
of any one (1) or more Guarantor, or any limitation of this Agreement in favor of or for the benefit of one 
(1) or more Guarantor, shall not in any way be deemed a release of or limitation in favor of or for the 
benefit of any other Guarantor; and (iii) a separate action hereul'lder may be brought and prosecuteQ 
against one (t) or more Guarantor. . 

. . . 26. Entii-e Guaranty, This Guaranty sets forth the entire understanding between Guaranlor 
and. Lender relative to the Loan and this Guaranty and the same supersede all prior agreements and 
understandings.relating to the subject matter hereof or thereof. 

27. Time Is of the Essence. Time Is strictly of the essence of this Guaranty anr;l the other 
Loan Documenta. · 

28. Subordination of Borrower's Obligations to Guarantor. Any Indebtedness of 
Borrower to any Guarantor, now or hereafter existing, together with any Interest thereon, shall be and 
hereby Is deferred, postponed and subordinated to the prior payment in full of the loan. Further, 
Guarantor agrees that should such Guarantor receive any payment, satis~ction or security for ariy 
Indebtedness owed by Borrower to if, the same shaH be deUvered to Lender in the rorm received 
{endorsed or assigne(j as may be appropriate) for application on account.of, or as security for, the Loan 
and until so delivered to Lender, shall be held in trust for Lender as security for the Loan. · 

29. Lender Transferees: Secondary Market Activities. Guarantor acknowledges and 
agrees that Lender, without notice to Guarantor or any Guarantor's prior consent, may assign all or any 
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portion of its rights hereunder In connection with any sale or assignment of the .Loan or servicing rights 
related to the loan, each grant of participations in the Loan, a transfer of the Loan as part of a 
Securitization ln which Lender assigns its rights to a securitization trustee, or a contract tor the servicing 
of lha Loan, and that each assignee. participant or servicer shall be entitled to exercise all of Lender's 
rights and remedies hereunder. Guarantor further acknowledges that Lender may provide to third parties 
with an existing or prospeolive interest in the servicing, enforcement. ownership, purchase, participation 
or Securitization of the Loan, induding, without limitation, any Rating Agency rating the securities issued 
in respect of a Securitization or participation of the loan, and any entity maintaining databases on the 
underwriting and performance of commercial mortgage loans, any and all information which lender now 
has or m;:~y hereafter acquire relating to the Loan, the Property or with respect to Borrower or Guarantor, 
as Lender determines necessary or desirable. Guarantor irrevocably waives all rights it may have under 
applicable law, if any, to prohibit such disclosure, lncludtng, without limitation, any right of privacy. 

[SIGNATURES ON FOLLOWING PAGE) 

10 



001352

001352

001352 00
13

52

IN WITNESS WHEREOF, Guarantor has executed this Guaranty as of the year and date first 
above written. 

0160751270010/52195 l_l 
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1 RIS 
BRENT LARSEN, ESQ. 

2 Nevada Bar No. 001184 
DEANER, MALAN, LARSEN & CIULLA 

3 720 S. Fourth Street, #300 
Las Vegas, Nevada 89101 

4 (702) 382-6911 
Attorney for Defendants 

5 

6 

7 

8 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

U.S. Bank National Association as Trustee 
9 for The Registered Holders of ML-CFC 

Commercial Mortgage Trust 2007-7 
Case No.: 

Electronically Filed 
08/03/2012 05:11:30 PM 

CLERK OF THE COURT 

09-A-595321-C 

XX 1 0 Commercial Mortgage Pass-Through 
~ Certificates Series 2007-7, by and through 8 ~ 11 Midland Loan Services, Inc., as its Special 

Dept. No.: 

....., ~ Servicer, 
H '-'> u 0 ;.:._ 12 
o'<:l g 8 
Z ~ ..-i ..b.- Plaintiff, 

'S ~ ~ 13 Bl ~ g; '§ 
p::; ~ "' ·;;; v. 
~ b "'g ~ 14 
H (/) iii I!' 

Hearing Date: 08/08/2012 
Hearing Time: 9:00a.m. 

~ tl z ~ z ::l •a-
~ 0 ~ "? 15 
H~~~ 

Palmilla Development Co., Inc., a Nevada 
corporation; Hagai Rapaport, an 
individual; Does I to X; and Roe 
Corporations X to XX, ~] J w 16 

~o ~ 

fil ~ ~ 17 
~ g. 

Defendants. 

ij ~ 18 

19 
REPLY BRIEF IN SUPPORT OF DEFENDANTS' 

MOTION FOR SUMMARY JUDGMENT 

20 COME NOW, the Defendants, by and through their attorney, BRENT LARSEN, 

21 ESQ. of the law firm of DEANER, MALAN, LARSEN & CIULLA, and hereby submit their 

22 Reply in Support of Defendants' Motion for Summary Judgment. 

23 1. 

24 

A fatal flaw in the Plaintiff's newfound theory of its case is that it fails to 
acknowledge that the Promissory Note that the Plaintiff is suing on is 
specifically governed by statutory protections and requirements. 

25 Before the Defendants filed their comprehensive Motion for Summary Judgment, the 

26 Plaintiff filed its own Motion for Summary Judgment, and in doing so it boldly requested that 

27 "this Court set a date for a prove-up hearing pursuant to NRS 40.457 on the deficiency 

28 claims against Defendants. See Conclusion at p. 13 of Plaintiffs Motion for Summary 
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1 Judgment. Then, when the Plaintiff had to address the Defendants' Motion for Summary 

2 Judgment, the Plaintiff attempted to make a miraculous change of course by claiming that 

3 this action is not a deficiency action after all, that it is now merely a suit for breach of 

4 contract, and that the Plaintiff should be allowed to unilaterally decide that the Anti-

S Deficiency rules no longer apply to this case. The question arises as to how the Plaintiff 

6 came to this conclusion? The Plaintiff claims that all of its problems under the Anti-

7 Deficiency rules mysteriously go away simply because it chose to exhaust the collateral for 

8 its loan by resorting to a Receiver sale rather than a foreclosure sale. The Plaintiff makes this 

9 argument, however, without citing a single statutory provision or a single case to support its 

10 untenable position that a Receivership sale completely takes this case out of the realm of the 

g ~ 11 specific statutory protections and requirements codified in NRS 40.451 to 40.462. 

>-< '"" u o ~ 12 Just as the Defendants' Memorandum of Points and Authorities in support of its 
<RS g 8 

~ ] ~ ~ 13 Motion for Summary Judgment apparently "slam dunked" the Plaintiff into implicitly 
(/) .; 00 El 
~ "' "'·~ 
j ~ 1 ~ 14 acknowledging that it can no longer make a claim for "a deficiency," and thus caused the 

~ "B z :::: 
~ 5 a ~ 15 Plaintiff to reverse its field by now contending that this lawsuit is now just a simple damage 
1--l::;>~ 
~ ] 3 ~ 16 collection suit on a Promissory Note, the Points and Authorities in this brief will further 
~ 0 ~ 

~ N V 

~ " ! 17 attempt to "slam dunk" the Plaintiffs "Objection" by clearly pointing out that the Plaintiff 
<t! ~ 
i:.LI ~ ~ 18 has not and cannot escape from the Anti-Deficiency rules set forth in NRS 40.451 to 40.462, 

19 inclusive. 

20 The Plaintiffs new claim that this lawsuit is no longer a suit for a deficiency judgment 

21 is incredible where Plaintiffs own Motion for Summary Judgment is primarily addressed to 

22 whether AB 273 is retroactive, when AB 273 only concerns amendments to Nevada's One 

23 Action Rule and Anti-Deficiency rules. Moreover, p. 6 of Plaintiffs Motion highlighted and 

24 boldfaced the heading "B. Deficiency Judgments." Thereafter, Plaintiff cited portions of 

25 NRS 40.495, which sets forth the standards for determining how a deficiency award should 

26 be determined. Yet, according to the Plaintiffs newfound theory of its case, NRS 40.459, 

27 and apparently all of the other Anti-Deficiency statutes set forth in NRS 40.451 to 40.462, 

28 inclusive, have now miraculously disappeared from having any relevancy in this action solely 
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1 because the Plaintiff wants to recast its lawsuit in the form of a simple action for breach of 

2 contract damages rather than a suit for a deficiency. 

3 What the Plaintiff stubbornly refuses to acknowledge in making such argument, 

4 however, is that this lawsuit remains a suit that is governed by all the Anti-Deficiency rules 

5 when all the pertinent facts and law are applied to this case. The Promissory Note and 

6 Guaranty that the Plaintiff is attempting to sue on are not "garden variety" obligations that 

7 can be converted into a simple lawsuit for breach of contract damages because such 

8 obligations were collateralized by real property that was secured by a Deed of Trust. Thus, 

9 when the Promissory Note and Guaranty were executed, those obligations immediately 

10 became and remained subject to the Anti-Deficiency rules set forth in NRS 40.451 to 40.462, 

inclusive. That is the clear statutory dictate ofNRS 40.495(2) and (3). Such rules include g ~ 11 
>-< '"" ~ g §- 12 the statute of limitations defense set forth in NRS 40.455, as well as the fair market value 

z ·§ ~ ~ 13 defense and highest bid price defense as set forth in NRS 40.459, which come into play when >:I-lVJ"':-;:1 
V)~OOt: 
~ v "'." 

j ~ 1 ~ 14 determining any alleged amount of"indebtedness." 
"-t z ;:::: 

The Plaintiff is desperate to avoid those defenses because they are insurmountably z ;:l ;i"' 15 ~ & ~ ;z 
>--l...c:~:>~ 

~ ] !j W 16 fatal to the Plaintiffs case. That is why the Plaintiff has reversed its course by trying to 
•0 ~ 

~ ~ ~ 17 construct a new theory that the Guaranty apparently waives all of those defenses. In making 

i:S ~ 18 such argument, however, the Plaintiff has made no effort to address the Defendants' Motion 

19 for Summary Judgment, which points out that under NRS 40.453 and NRS 40.495(2) and (3), 

20 those defenses cannot be waived. Accordingly, this case is most certainly not a simple or 

21 "garden variety" breach of contract action because the contractual rights, responsibilities and 

22 duties, as well as alleged waivers in this case are specifically governed by statutory rules. 

23 The rights and responsibilities under the contract documents in this case are governed 

24 by statutory provisions in the same manner that an insurance contract is governed by statutes 

25 (see Grand Hotel Gift Shop v. Granite State Ins. Co., 108 Nev. 811, 839 P.2d 599 (1992)), or 

26 how an Article 9 security interest is governed by statutes. See Love v. Wells, 96 Nev. 12, 604 

27 P.2d 362 (1980). For instance, in both the Grand Hotel case and the Love case, the rights 

28 and responsibilities in the parties' contracts were governed by the provisions of a specific 
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1 statute and the statutes "reigned supreme" over any contractual provision that deviated from 

2 the statutorily protected right. Thus, adverse consequences followed when the parties to a 

3 contract failed to comply with the provisions of a statutorily protected right. 

4 Accordingly, the Plaintiffs failure to comply with NRS 40.451 to 40.462, inclusive, 

5 as well as NRS 107.080, 085 and 095 results in the statutorily mandated consequence that the 

6 Plaintiffs case be dismissed in its entirety because it failed to comply with ( 1) the 6-month 

7 statute of limitations requirement in NRS 40.455 and (2) the "public auction" requirement of 

8 selling the property as provided in NRS 107.080 and 085. The Plaintiff simply cannot 

9 overcome the fact that the Note and Guaranty obligations that it is now suing upon are still 

10 governed by NRS 40.451 to 40.462, inclusive. Thus, this is not a simple case of breach of 

g ~ 11 contract action that can allow the Plaintiff to ignore the Anti-Deficiency rules codified in 

>-< '"" u o ::::_ 12 such statutes. 
~ g 8 

~ ] ~ ~ 13 The Plaintiffs "Objection" to the Defendants' Motion for Summary Judgment reads 
(/) .s co 8 
~ ~ ~ 'Vj 

j Jl ] ~ 14 as though the Plaintiff has literally no understanding of how the Anti-Deficiency rules, the 
~ -E z ~ z ;:J n"' d 1 ~ J:: ~ ~ 15 One-Action Rule, or any attempte waiver of those rues operate. It is apparent from the 

.....:l-s>~ 

~ ~ j R 16 Plaintiffs "Objection" to Defendants' Motion for Summary Judgment that the Plaintiff has 
~ 0 ~ 

~ ~ ~17 either never read or never understood the case of Keever v. Nicholas Beers Co., 96 Nev. 509, 

~ ~ 18 611 P .2d 107 (1980), which the Defendants cited in their Motion for Summary Judgment. 

19 The Keever case specifically articulates the public policy provisions ofNRS 40.453 and 

20 discusses how certain rights that are protected by statute cannot be waived when real 

21 property is used as security for payment of a promissory note. See also Lowe Enterprises 

22 Residential Partners, LP v. Eighth Jud'l Dist. Ct. ex rel. County of Clark, 40 3.d 405, 113 

23 Nev. 92 (2002) (noting that NRS 40.453 specifically protects the anti-deficiency defenses 

24 from waiver). 

25 Because the Plaintiffs newfound arguments attempt to confuse this Court by trying to 

26 divert attention away from the Anti-Deficiency rules, it has become necessary to further 

27 explain the parallels between the lender's action in the Keever case with the 

28 Plaintiffs/Lender's action in this case. The lender in the Keever case brought a suit on a 

-4-



001358

001358

001358 00
13

58

~ 
>--1 .... 

U") 

>--1 00 

~ 
0 
-.b ....... -.!) 

Uo «) 
o'(:lo R «) 0 

z B...-~ b 
·~ 0 
"' ..-< "' r.:r..lVJ"'Ei V) ~ ... 00 

p:; "' "' ·~ 
"' "0 "' < b ('$ ~ 

>--1(/) ~~ 
~ -2 z ~ 

z"' "'"' ~ 0 b'b 'f 
>--1 ~ "'~ 
~-s:>«) 
::;s g j §' 

(/) .b.. 
~ 0 

p:;~ "' 0: 
r.:r-1 0 

~ 
..<:1 g. 
v 

r.:r-1 !-< 
~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

promissory note by arguing that it was a simple breach of contract action even though the 

note was secured by a second deed of trust. The Supreme Court pointed out, however, that 

the lender in Keever was not a "sold-out junior" and therefore the Court held that the lender's 

lawsuit was still subject to both the "One-Action" rule and the Anti-Deficiency rules. The 

lender in Keever was also similarly situated with the Plaintiff/Lender in the instant case 

because both lenders also received partial satisfaction of their debt through a sale of the 

collateralized property, and both such sales were not foreclosure sales that involved 

"competitive bidding." In Keever, the Court further held that such a private sale procedure 

disqualified the lender from thereafter seeking a deficiency judgment against the borrower. 

Thus, the Supreme Court reversed the district court judgment that was entered in favor of the 

lender. 

The Keever Court also rejected the lender's "waiver" argument which parallels the 

waiver argument that the Plaintiff is attempting to make in this case. The District Court in 

Keever found in favor of the creditor based upon loan documents that stated that the debtor 

agreed to "waive" the One-Action Rule. 1 However, the District Court was reversed because 

it failed to recognize that such waiver was unenforceable under NRS 40.453 because of the 

public policy provisions expressed in that statute. The Court stated that: 

The right to have a secured creditor proceed against the security before 
attacking the general assets of the debtor is one of the "right[ s] secured 
... by the laws ofthis state, ... " 96 Nev. at 513. 

20 The Court further stated that, 

21 Appellants' consent to respondent's release of its security interest was 
therefore ineffective to waive their right under NRS 40.430 to have the 

22 secured creditor pursue the security and procure a deficiency judgment 

23 

24 
1 The One-Action Rule basically requires a creditor to first exhaust the collateral for its loan through 

a foreclosure sale of that collateral before instituting any separate action on any unpaid balance of the Note. 

25 As the Defendants explained in their Motion for Summary Judgment, the Keever case was decided at a time 
when the "One-Action Rule" could not be waived. In 1987, the Legislature amended NRS 40.495 by adding 

26 subsection 2, which allowed a limited waiver of the One-Action Rule. See Statutes ofNevada, 1987 at 1643. 
Yet, as is later explained in this brief, there is no statutory provision that allows a waiver of the Anti-

27 Deficiency rules, because NRS 40.495(2) and (3) specifically provide for a preservation of those rules 
against any claim of waiver. See also Lowe, supra. The unenforceability of such waivers, as specifically 

28 articulated in the Keever case, remains the law in Nevada regarding deficiency suits. That is true 
notwithstanding any amendments to the One-Action Rule as codified in NRS 40.430. 
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1 

2 

3 

4 

5 

6 

7 

8 

for any amount by which the amount of the debt exceeded the fair market 
value of the security at the time of sale, determined by a judicial hearing, 
NRS 40.457, or by competitive bidding at a trustee's sale, ... 
[Emphasis added.] 96 Nev. at 514. 

In Keever, the Court further held that because the creditor was not a "sold-out junior," 

any pre-arranged sales procedure that was designed to avoid competitive bidding at a 

foreclosure sale would preclude the right to seek a deficiency judgment. With regard to the 

prearranged private sale that the borrower and lender agreed to in the Keever case, the Court 

held that such an arrangement was sufficient to actually accomplish a sale of the secured 

property, but such a sale would nonetheless preclude a creditor from thereafter seeking a 
9 

10 

g ~ 11 
>-< "' u 0 .:::_ 12 
~ g 8 
z .~ 8 c. 13 
J:I..l~~~ 
en ..; oo S 
p:; "' "' ·~ 
~ b -g ~ 14 
.....:l (/) ~ I!' 
~-EZ::: z ;:l ""' ~o5,'fl5 

.....:l ~ "' b;j 
~..<:1;>...., 

""" !5 ~ N' 16 ~Jl>-lR 
~ 0 ~ 

p:; ~ ~ 

~ i 17 

ij ~ 18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

deficiency judgment against the debtors. That holding is the same argument that the 

Defendants are making in this case. 

Thus, the Keever case clearly supports and underscores the Defendants' arguments 

that the Plaintiffs choice to avoid a public auction for the sale of the secured property in the 

instant case has the consequence of denying the Plaintiff any right to proceed with the 

collection of any alleged deficient amount it claims is still owed on the Promissory Note that 

it is suing on. However, even though the Keever case provides powerful precedents for 

dismissing the Plaintiffs lawsuit, the Plaintiff attempts to avoid any discussion of that case in 

the hope that it can create confusion through its argument that a sale conducted by a Receiver 

somehow causes all the statutory anti-deficiency protections to completely evaporate from 

this case. Yet, the Plaintiff has offered no authority in the form of statutes or case law that 

would support such an untenable theory. 

Thus, this Court would be well served by carefully following the dictates in the 

Keever case, which specifically explains how a waiver of a public sale without "competitive 

bidding" will close any window of opportunity to thereafter seek a deficiency judgment or 

otherwise collect on the debt owed on the Promissory Note or Guaranty. 

2. Plaintiff's newfound theory of its case also fails to recognize that the One­
Action Rule can be waived but the Anti-Deficiency rules cannot be waived 
under the clear provisions of NRS 40.495(2) and (3). 

After the Keever case was decided, the Legislature amended NRS 40.430 to allow 
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numerous exceptions to the One-Action Rule. NRS 40.495 was also amended to allow a 

borrower and guarantor to waive the "One-Action Rule" as codified in NRS 40.430. See 

subsections 2 and 3 ofNRS 40.495, before the AB 273 amendment, which provides as 

follows: 

2. Except as otherwise provided in subsection 4, a guarantor, surety 
or other obligor, other than the mortgagor or grantor of a deed of trust, 
may waive the provisions ofNRS 40.430. If a guarantor, surety or other 
obligor waives the provisions of NRS 40.430, an action for the 
enforcement of that person's obligation to pay, satisfy or purchase all or 
part of an indebtedness or obligation secured by a mortgage or lien upon 
real property may be maintained separately and independently from: 

(a) An action on the debt; 
(b) The exercise of any power of sale; 
(c) Any action to foreclose or otherwise enforce a mortgage or 

lien and the indebtedness or obligations secured thereby; and 
(d) Any other proceeding against a mortgagor or grantor of a 

deed of trust. 
3. Ifthe obligee maintains an action to foreclose or otherwise enforce 

a mortgage or lien and the indebtedness or obligations secured thereby, 
the guarantor, surety or other obligor may assert any legal or equitable 
defenses provided pursuant to the provisions ofNRS 40.451 to 40.462, 
inclusive. [Emphasis added.] 

Even with the recent amendments to AB 273, none of the foregoing provisions ever changed, 

other than the numbering system of the statute. 

It is important to recognize that subsection 2 only allows a waiver of the One-Action 

Rule as codified in NRS 40.430. There is no language in NRS 40.495 that authorizes a 

waiver of the Anti-Deficiency rules set forth in NRS 40.451 through 40.462, inclusive. 

Indeed, subsection 3 specifically states that those Anti-Deficiency rules as codified in such 

statutes are expressly preserved to the guarantor, so that if a creditor proceeded to sue the 

guarantor before the security was exhausted,2 then the creditor could do so under the One­

Action Rule, but in such circumstances, the guarantor is still entitled to the anti-deficiency 

protections set forth in NRS 40.451 to 40.462, inclusive. Those protections include the 

statute of limitations defense as contained in NRS 40.455, as well as the fair market value 

defense or the highest public sale bid price defense set forth in NRS 40.459. 

2 In this case, the Plaintiff clearly chose to exhaust its collateral before it filed its amended suit in 
this case seeking a deficiency judgment. Plaintiff also made that choice by voluntarily dismissing the 
previous two lawsuits that it filed in this case, which also sought a deficiency judgment. 
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1 Therefore, Plaintiffs reliance on Defendants' alleged waivers are clearly 

2 unenforceable as a matter of law under the clear public policy declaration set forth in NRS 

3 40.453 and as reiterated in NRS 40.495(3). 

4 3. The Plaintiff's Opposition to Defendants' Motion for Summary Judgment 
contains numerous misrepresentations of the Defendants' arguments, case 

5 law, and the facts of this case. 

6 The Plaintiffs brief in opposition to the Defendants' Motion for Summary Judgment 

7 contains three material misrepresentations to this Court. The first such misrepresentation is 

8 the Plaintiffs statement at p. 2, ll. 2-3 of its brief which states: 

9 

10 

Defendants argue that, as a deficiency judgment, they are exculpated from 
liability because of the retroactive effect of AB 273. 

~ ~ 11 
;:J ~ 

That statement is a blatant misrepresentation of the Defendants' argument because the 

Defendants have never stated that AB 273 exculpates them from any liability in this case. 
>-< '"" 
~ 8 ~ 12 Z ';; ..... g The Defendants have made it very clear in their Motion for Summary Judgment that their 

~ ~ ~ ]
13 

statute of limitations defense and all of their other anti-deficiency defenses are not influenced 
~ tJ ~ ~ 14 
.....:l (/) ~ I!' 
Z ~ z. ~ in any way by AB 273. The only relevance that AB 273 could have to this case is if the 
~oa'f15 
.....:l ~ > &! Plaintiff had complied with the 6-month statute of limitations and all the other 
~] j ~ 16 
p:f § -;; aforementioned Anti-Deficiency rules, then the amount of indebtedness could be decreased 
~" ~ 17 
~ ! under the new subsection 1(c) ofNRS 40.459. That potential situation could only arise 
Q 18 

because the Plaintiff is not the original holder of the Note that it is suing upon, but rather is 
19 

an assignee of that Note. Subsection 1(c) merely creates a limitation on the amount of 
20 

21 
indebtedness that an assignee of a note can recover on a deficiency claim. The question of 

whether subsection 1(c) ofNRS 40.459 can be applied to pending cases, such as the present 
22 

23 

24 

25 

case, remains before the Nevada Supreme Court. As such there is no need for this Court to 

rule upon the applicability of subsection 1 (c) at this time, and in particular in the Defendants' 

pending Motion for Summary Judgment, because the Defendants' right to obtain a dismissal 

of this case is not dependent in any way on the passage of AB 273. 
26 

27 
Moreover, the Plaintiff should clearly know that the three separate grounds that are set 

forth in the Defendants' Motion for Summary Judgment are not in any way dependent on AB 
28 
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1 273 because none of the specific statutory rules that the Defendants rely upon were ever 

2 amended by AB 273. Thus, the Plaintiffs blatant misrepresentation of the Defendants' 

3 position is absolutely shameful. 

4 The second material misrepresentation in the Plaintiffs brief is its claim made in fn. 1 

5 where it erroneously states that there are no facts supporting the Defendants' argument that 

6 the bidding process used by the Receiver resulted in chilled bids for purposes of pursuant a 

7 deficiency judgment. The best evidence that the Receiver chilled a "competitive bidding" 

8 process3 is that the Receiver admittedly failed to conduct a public auction of the property as 

9 specifically required by NRS 107.085 or NRS 21.150. That is not in dispute. The Plaintiff 

10 attempts to counter its chilled bid process problem by contending that the Court's Order 

approving the sale of the property was allegedly a fair market value hearing as required by 

Even assuming, arguendo, that such a hearing was a "fair market value" hearing, as 

required by NRS 40.457, as a prerequisite to obtaining a deficiency judgment, the fact 

remains that a price higher than a "fair market value" determination could have been 

obtained if the Receiver's sale process involved competitive bidding at a public auction. 

Thus, the Plaintiffs own Motion to seal the contents of the sale agreement admits that they 

did not want the sale price to result in other buyers making competitive bids because the 

19 other interested buyers would have raised the price by a "nominal amount." See Exhibit A. 

20 However, common sense suggests that if all 31 buyers were allowed to participate in open 

21 public bidding, that "nominal amount" could have increased the ultimate sale price 

22 significantly with each additional bid. Yet, the Plaintiff chose to bypass that procedure 

23 

24 
3 Further uncontested evidence that warrants an indisputable conclusion that the Receivership sale 

process chilled competitive bidding is that the Plaintiff itself acknowledged in its motion to confirm the sale 

25 (Exh. D to Defendants' Motion for Summary Judgment and Exh. 3 to Plaintiffs Motion to Approve Sale) 
that there were 31 written offers received on the property. Yet, none of those other potential buyers were 

26 given the opportunity to engage in "competitive bidding" as described in the case of Keever v. Nicholas 
Beers Co., 96 Nev. 509, 514, 611 P.2d 1079 (1980). Thus, as the Supreme Court recognized in the case of 

27 Savage Construction Inc. v. Challenge- Book Cook Brothers, 102 Nev. 34, 714 P.2d 573 (1986), cited at p. 
17 of Defendants' opening brief, which case the Plaintiff refuses to deal with, when a sale procedure is 

28 designed to turn away potentially competitive bids, such action by the creditor must result in the Court 
denying any recovery of a deficiency judgment. 

-9-



001363

001363

001363 00
13

63

1 thereby attempting to deny the Defendants of all the protections set forth in NRS 40.459 

2 which provides for the limitations on any deficiency judgment. 

3 It is also completely erroneous for the Plaintiff to claim that the Motion to approve the 

4 sale was a "fair market value" hearing as required by NRS 40.457. How could there be any 

5 credible argument that the hearing to approve the sale could be a "fair market value" hearing 

6 for purposes ofNRS 40.457, when there was no deficiency action pending against the 

7 Defendants at the time that hearing was held? Such an argument defies any sense of logic or 

8 application of any Constitutional principles of due process. 

9 It must be remembered that the Plaintiff chose to dismiss two prior lawsuits that it 

10 filed against Hagai Rapaport before it filed the instant action. When it filed this third action, 

j ;:;; 11 s ~ 
it chose to refrain from naming Hagai Rapaport as an initial Defendant in this case. Plaintiff 

>-< "' ~ 8 ;,; 12 never sought a deficiency in the present action until after the Receivership sale was 
00 ...., 0 

z .g § ~ 13 
j:.LIVJo--:-::i 
(/') .s 00 s accomplished, and thereafter the Plaintiff amended its Complaint to seek a deficiency 
p::; v '" ·~ 

j ~ 1 ~ 14 judgment. Yet, the Plaintiff has the temerity to suggest that Mr. Hagai Rapaport had his "day 
n -E Z ;::: 
~ g ~ ~ 15 in court" when the motion to confirm the sale was heard. 
1--l:::;~~ 
~] j w 16 The Plaintiff is sponsoring reversible error if it truly expects this Court to buy in to 

n 0 ~ p::; M v 

~ " J 17 such a nonsensical argument. How could any Appellate Court in the country be expected to 

ij ~ 18 affirm a ruling that a person who is not a party to a lawsuit at the time court action is taken is 

19 nonetheless bound by the repercussions of that court action? It should not require research to 

20 any citation of authority to conclude that such a position is plainly in defiance of 

21 Constitutional principles of law that protect the right to notice and an opportunity to be heard 

22 as guaranteed by the Fifth Amendment. 

23 The Plaintiffs argument that Mr. Rapaport should have been aware of the 

24 Receivership proceedings and subsequent sale of the property, and that he should not be 

25 allowed to act like an alleged "ostrich" is not the kind of an argument that satisfies the 

26 Constitutional demands of due process. In plain and simple terms, if the Plaintiff intended to 

27 have Hagai Rapaport bound by any Court proceedings that occurred before he was actually 

28 named a party to the instant case, then the Plaintiff should have named Hagai Rapaport a 
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1 party to this case when it first filed its Complaint, and most certainly before the Plaintiff 

2 asked the Court to confirm a sale of the Receivership property. 

3 Thus, the Plaintiffs reliance on the Order approving the sale fails to recognize the 

4 limited purpose of that Order. The Order was merely made for the purpose of accomplishing 

5 a transfer of property from Palmilla to the new buyer who was brought to the Court by the 

6 Receiver. There was no intent anywhere expressed in that Order that it was designed to 

7 either avoid or accomplish compliance with the rules on seeking a deficiency judgment 

8 following such sale. The Defendants have repeatedly stated that they are not trying to set 

9 aside the sale or the Order approving the sale. The Order stands as it is, but it certainly 

10 cannot stand for the proposition that such Order somehow excuses the Plaintiffs failure to 

g ~ 11 comply with the anti-deficiency rules. 

~ g ~ 12 Additional evidence that the Plaintiff "chilled" the bidding process in the sale of the 
z~.-~c. 
~ ] ~ ~ 13 secured property is manifested by the Plaintiffs failure to produce any of the 31 other offers 
<Jl._rooEi 
~ ~ ('$ ·;;; 

~ J;; 1 J: 14 that the Receiver obtained from such interested buyers. On May 24, 2012 (see Exhs. B and 
....... ..<:1 z • 

n t:! :.::: 

~ 5 ~ ~ 15 C) the Defendants made discovery requests to the Plaintiff to produce such offers. That 
.....:~~>~ 
~ ] J ~ 16 request was made because the Defendants suspect that some of those offers provided a 

n 0 ~ 

~ N V 

~ r--- ! 17 greater sales price than what was ultimately paid for the property. As of the date of the 

~ ~ 
0 18 writing ofthis brief, however, the Plaintiff has repeatedly failed and refused to respond to 

19 that discovery request. The Plaintiff has not even provided the courtesy of formally objecting 

20 to that discovery request. The parties have engaged in attempts to resolve that issue as 

21 manifested by the letters attached hereto as Exh. D. Yet the Plaintiff still has not properly 

22 responded to such requests. While the Defendants had hoped to use such evidence during 

23 their forthcoming hearing on their Motion for Summary Judgment, the absence of producing 

24 such requested documents, however, need not delay the summary judgment hearing or an 

25 adjudication on the summary judgment because NRS 4 7.250 provides a disputable 

26 presumption in the Defendants' favor that "evidence willfully suppressed would be adverse if 

27 produced." See NRS 47.250(3). Thus, the Defendants are entitled to a disputable 

28 presumption that if such documents were produced, they would be adverse to the Plaintiff. 
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1 The Plaintiff has offered nothing to dispute that presumption. 

2 The third flagrant misrepresentation in the Plaintiffs brief is its representation that the 

3 case of McDonaldv. DP Alexander and Las Vegas Blvd. LLC, 121 Nev. 812, 123 P.3d 748 

4 (2005), allegedly stands for the proposition that a guarantor can waive the 6-month statute of 

5 limitations defense.4 Nowhere in the McDonald case is the statute of limitations defense 

6 even mentioned. Moreover, the McDonald case only dealt with the One Action Rule as 

7 codified in NRS 40.430 which, as explained above, is a separate and distinct legal doctrine 

8 from the anti-deficiency defenses as codified in NRS 40.451 to 40.462, inclusive. 

9 The Court affirmed the deficiency judgment in the McDonald case because of two 

10 exemptions to the One Action Rule. One exemption dealt with the lender being stayed from 

j :A 11 pursuing a foreclosure when a borrower files bankruptcy,5 and the second exemption dealt 8 ~ 
Uo ~ 
~ g §' 

12 with a lender becoming a "sold-out junior." The Court held that both exemptions applied to 

z .~ 8 t:,. 13 
~~~~ 
<J) ..... 00 Ei 
p:::; <U "' ·~ 

~ b ~ g 14 
......lCI) ~I;< 

n 'B Z ::: z ::l V>" "' 

~ ~ ~ ~ 15 
......l-s>~ 
~ ::l ~ M' 
::;s ~ >-l R 16 

nQ ~ p:::; N <U 

fi.1 " t:1 

~ i 17 

~ b 18 

that case because the bankruptcy proceeding actually resulted in the lender becoming a "sold­

out junior." Thus, there is nothing in the McDonald case that in any way diminishes or 

detracts from the Defendants' Motion for Summary Judgment in this case, which is 

specifically premised upon the anti-deficiency defenses codified in NRS 40.455, 457 and 

459. 

This Court should further take notice that the McDonald case is the only case the 

19 Plaintiff cites in its brief. The Defendants submit that the reason the Plaintiff has avoided 

20 any discussion of the cases previously cited by the Defendants is because the Plaintiff hopes 

21 

22 

23 

4 The context in which an alleged waiver arose in the McDonald case had to do with the guarantor 
attempting to use the waiver ofNRS 107.095 as a sword rather than a shield of protection against liability. 
Moreover, the waiver argument was solely confined to a provision in NRS 40.430(i), which deals with notice 
requirements under NRS 107.095 in the event that a foreclosure proceedings is stayed by a bankruptcy filing. 

24 In this case, the Defendants argue that NRS 107.095 shields them from any liability on the Guaranty because 
the Plaintiff has failed to provide any evidence that it complied with the notice requirements ofNRS 107.095 
when it initiated its foreclosure on January 12, 2009. See Notice of Breach attached hereto as Exhibit E. 25 

26 

27 

28 

5 The bankruptcy that Palmilla previously filed did not present any obstacle to the Plaintiff 
complying with the Anti-Deficiency rules insofar as this case is concerned because there was never been a 
bankruptcy stay at any time following the Plaintiffs filing of this third lawsuit against the Defendants. 
Moreover, the Plaintiff cannot claim the status of being a "sold-out junior" since a "sold-out junior" only 
applies to a junior lien holder who, without any fault of its own, has its junior lien interest foreclosed upon 
by a senior mortgage interest. McMillan v. United Mortgage Co., 84 Nev. 99, 102,437 P.2d 878 (1968). 
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1 to create confusion and divert attention away from such cases because those cases 

2 conclusively demonstrate that the Defendants are entitled to judgment as a matter of law, as a 

3 result of the Plaintiffs failure to comply with the Anti-Deficiency rules set forth in NRS 

4 40.451 to 40.462, inclusive. For instance, the case of First Interstate Bank v. Shields, 102 

5 Nev. 616, 730 P.2d 429 (1986) is absolutely dispositive and fully supportive ofthe 

6 Defendants' argument that the Plaintiffs case is time-barred because Plaintiff failed to 

7 comply with the 6-month statute of limitations set forth in NRS 40.455 before filing the 

8 instant lawsuit. Similarly, the Keever case is dispositive of the Defendants' argument that the 

9 failure to conduct a public auction that involves competitive bidding must result in the denial 

10 of a deficiency claim because such a procedure violates NRS 40.459. 

g ~ 11 
....... '-!) 

Thus, in view of the foregoing, the only relevance that the McDonald case has to the 

u a :::. 12 instant case and either of the parties' Motion for Summary Judgment, is that McDonald could 
tid ~ 2l 
z ·~ § ~ 13 
~CI)o--:;:l 
V) ._."' 00 t:: 

ostensibly stand for the proposition that the Court would hypothetically recognize a waiver of 
~ <!.) "'"" 

~ ~ ~ ~ 14 NRS 107.095. However, even the Plaintiffs "Objection" points out that any waivers are 
....... ...c:z.!. :i'§ ,c; 
<r:: & ~ ~ 15 only allowed "to the extent provided by law." Seep. 3, 1. 10. In this case the potential 
....4-s>~ 

~ ~ 3 ~ 16 waiver ofNRS 107.095 that Plaintiff are presumably relying upon is found in~ 7(a) ofthe 
oQ ~ 

~ M "' 

~ 1'- ] 17 
~ ..@< 

Guaranty which states that the guarantor waives "all notices." The Guaranty, however, does 

Cl ~ 18 not make any specific reference to a waiver ofNRS 107.095. Moreover, the question of 

19 whether and under what circumstances NRS 107.095 can be waived was not addressed in the 

20 McDonald case. Thus, the McDonald Court never addressed the situation of whether an 

21 alleged waiver of that statute in a contract of guaranty could be enforceable under the 

22 doctrine that a waiver requires an "intentional relinquishment of a known right." See State 

23 Board of Psychological Examiners v. Norman, 100 Nev. 241,679 P.2d 1263 (1984). 

24 Therefore, the Defendants submit that many of the waiver provisions in the 

25 Defendants' Guaranty are unenforceable insofar as the waiver attempts to avoid enforcement 

26 of statutorily protected rights that are founded on public policy considerations. The 

27 aforementioned Norman case clearly illustrates the Defendants' argument that an alleged 

28 waiver of statutory notice requirements cannot be enforced where the party asserting the 
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<t: 

1 waiver has not made a showing that the waiver was an "intentional relinquishment of a 

2 known right." In the Norman case, the State Board of Psychological Examiners obtained a 

3 summary judgment in their favor by arguing to the district court that the appellant had 

4 waived the right to certain statutory notice protections. The Supreme Court reversed that 

5 summary judgment by stating: 

6 The Board contends, however, that Norman waived these procedural 
protections in his letter to the Board. Considering the pleadings and 

7 affidavits in the light most favorable to the Board we are compelled to 
conclude that a valid waiver was not established. Waiver is the 

8 intentional relinquishment of a known right. [Citation omitted.] A party 
cannot be said to have waived a right of which he is unaware. 100 Nev. 

9 at 244. 

10 There is no evidence in this case that Mr. Rapaport "intentionally waived a known 

~ ~ 11 

~ g ~ 12 right when the statute expressly states that certain statutorily protected rights cannot be 

right." Most certainly a party cannot be held to have intentionally waived a known statutory 

z .~ 8 c 13 
~~~~ waived. Thus, the anti-waiver provisions in NRS 40.453 cannot be overcome by the 
<J) ·-' 00 s p:::; "' "' ·~ <t:~"'gg 
......lV'l ~~ 14 Plaintiff. 

"-B z ~ z ::J "'"' <t:o~~l5 
' !1.< " 00 ::::-s>«) 

""-i :::1 Vl...--

'<:::' 0 « M 16 
-"'iV'l>-lR 
•0 ~ p:::;M 
~~ 
<t: 
~ 
0 

g 
...<:: 17 
..§' 
b 18 

19 

20 

21 

4. There is no merit to the Plaintifrs argument that its decision to sell the 
property through a Receiver sale, and Palmilla cooperation in that sale, 
can somehow remove the Plaintifrs collection efforts from of the anti­
deficiency protections as codified in NRS 40.451 through 40.462, inclusive. 

The Plaintiff erroneously argues that it has exempted itself out of the framework of 

the Anti-Deficiency statutes simply because the Defendant Palmilla, Inc., cooperated with the 

Plaintiffs choice to exhaust its collateral through a privately negotiated Receiver sale, rather 

than through a public auction foreclosure sale. In making such an argument, the Plaintiff 

apparently expects this Court to believe that there is something sacred about a Receiver's sale 
22 

23 
that would cause this Court to erroneously conclude that the Anti-Deficiency statutes cannot 

be applied to this case. Yet, Plaintiff cites no such law to support such an absurd argument. 
24 

25 

26 

27 

28 

As the Defendants have repeatedly stated, the anti-deficiency protections cannot be waived. 

The Plaintiffs argument further ignores the most salient fact that during the entire course of 

the Receivership proceedings, the Plaintiff chose to dismiss the prior cases filed against 

Hagai Rapaport, and further chose to avoid naming Mr. Rapaport as a Defendant in this case 
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