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until after it completed the Receivership sale. Thus, nothing that occurred during the
Receivership proceedings can have any binding affect on Mr. Rapaport since he was not a
party to the litigation at that time. In the case of American General Finance Corp. v. First
Commercial Title Inc., 90 Nev. 303, 524 P.2d 1270 (1974), the Court specifically held that
no litigant can be bound to the results an alleged fair market value hearing without receiving
all the required notices for such a hearing. In the American General case, the Court held a
hearing without the presence of a party who was actually a named defendant in the case. If
the Court would make such a ruling with regard to a party who was actually a named
defendant in a case, it is not difficult to imagine that such a ruling would have to apply to a
person who was not a named defendant in a case at the time of the hearing.

There is also no merit to the Plaintiff’s claim that the Order confirming the sale of the
Receivership property was signed off on by Palmilla’s attorney, the undersigned counsel.
There is an obvious reason why the undersigned counsel signed off on the Order confirming
the sale of the Receivership property. It was clear that when the Receiver sought a Court
Order to sell the property, Palmilla’s counsel was familiar with the Keever case and the
statutory framework of the Anti-Deficiency statutes, while the Plaintiff’s counsel was
apparently oblivious to those statutes and cases. It is also possible that since the Plaintiff was
only seeking a sale of the property and was not making any attempt to recover a deficiency
judgment, the Plaintiff literally did not care whether the Anti-Deficiency statutes were
complied with. In either case, the undersigned counsel protected the Defendants’ interest
regarding any potential future deficiency action by allowing the Receivership sale to go
forward and to provide full cooperation for that sale. Indeed, none of the Defendants can be
faulted for their counsel having recognized the benefits that such a sale would have provided
to them in the event of any future claim for a deficiency.

This Court should keep in mind that we deal with an adversarial system of justice in
America. That means the parties and their attorneys are under no obligation to educate and
coach their adversaries when they see their adversaries making potential mistakes. Thus, if

the undersigned counsel had jumped in and protested the lack of a public auction, it is the
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undersigned counsel that would be facing claims of malpractice by not properly protecting
his clients’ best interest. Since the Plaintiff’s only stated objective at the time it filed the
Motion to confirm the sale of the Receivership property was to accomplish a sale of the
property, Defendants naturally cooperated with that sale since it presented a clear opportunity
to close the window on any future claim for a deficiency judgment. At that time,
Defendants’ counsel had no idea that the Plaintiff would create even further problems for
itself by ignoring the statute of limitations deadline for filing a suit for a deficiency claim.

Plaintiff’s argument also fails to recognize that if the Plaintiff had intended to pursue
a deficiency judgment after the sale of the Receivership property, then it could have followed
a simple procedure to preserve that right. Thus, instead of the Receiver selling the property
through a privately negotiated sale, it could have simply informed its preferred buyer to
appear at a public auction and engage in “competitive bidding” at that auction wherein other
interested buyers could also engage in competitive bidding. Thus, if the Receiver had simply
published a public notice of sale and complied with the notice procedures in NRS 107.080
and then conducted a public auction as provided in NRS 107.085, then the Receiver’s sale
could have gone forward and the Plaintiff’s deficiency claims could have been preserved.
Since the Plaintiff chose to ignore that procedure, it must now face the consequences of its
own choice.

CONCLUSION

The Defendants’ Motion for Summary Judgment should be granted because the
Plaintiff failed to comply with the 6-month statute of limitations set forth in NRS 40.455.
The Plaintiff has not offered any bona fide argument to suggest a contrary result.
Defendants’ Motion for Summary Judgment should also be granted because the Plaintiff
failed to follow the Anti-Deficiency rules when it chose to exhaust its security through the
Receivership sale, which resulted in a privately negotiated sale rather than a publicly noticed
competitive auction. Moreover, the foregoing demonstrates that there is no merit to the
/17
/11
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Plaintiff’s claims that the Defendants ever waived the aforementioned rights since such rights
cannot be waived under the clear express public policy provisions and NRS 40.453.
DATED this_~ _ day of August, 2012.
Respectfully submitted,
DEANER, MALAN, LARSEN & CIULLA

Nevada Bar No. 001184
720 South Fourth St., #300
Las Vegas, Nevada 89101
Attorney for Defendants
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CERTIFICATE OF SERVICE
[ HEREBY CERTIF Y, that I am an employee of DEANER, MALAN, LARSEN &
CIULLA,; that on theEl__ day of August, 2012, I served a copy of the above and foregoing
REPLY BRIEF IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY

JUDGMENT by electronic transmission and in a sealed envelope, postage prepaid, by
depositing same in the United States mail, addressed to the following:

Michael F. Lynch, Esq.
Matthew J. Forstadt, Esq.
Kolesar & Leatham

400 S. Rampart Blvd., Ste. 400
Las Vegas, Nevada 89145
mlynch@klnevada.com
miforstadt@klnevada.com
Attorney for Plaintiff

Qmﬁ/égﬁ%&d{@/ 2

loyee of Deaner, Malan, Larsen
& Ciu
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MICHAEL F. LYNCH, ESQ.

Nevada Bar No. 8555
MLynch@ILRLaw.com

LEWIS AND ROCAL LLP

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

Telephone: (702) 949-8200

Facsimile: (702) 949-8398

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For The | Case No. A-09-595321-C
Registered Holders of ML-CFC Commercial
Mortgage Trust 2007-7 Commercial Mortgage Dept. No. IX
Pass-Through Certificates Series 2007-7, by and

through Midland Loan Services, Inc., as its Special

Servicer, ’ MOTION TO FILE DOCUMENT
. UNDER SEAL
Plaintiff,

VS.

Palmilla Development Co., Inc., a Nevada
corporation; and Roe Corporations X to XX,

Defendants.

U.S. Bank National Association as Trustee For The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series
2007-7, by and through Midland Loan Services, Inc., as its Special Servicer (“Lender”) requests
leave of court to file a document under seal.

DATED February 9, 2010.

LEWIS AND ROCA LLP

Michael F. Lynch

Nevada Bar No. 8555

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169

(702) 949-8200
(702) 949-8398 (fax)

Attorneys for Plaintiff
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1 L
2 POINTS AND AUTHORITIES
3 Plaintiff in this case is contemporaneously moving the Court for an Order Approving the

4 || Sale of Receivership Property, which seeks to approve the sale of Receivership Property on terms
5 || set forth in a Purchase and Sale Agreement (“PSA”).
6 This Application seeks leave to file that PSA under seal due to the sensitive financial
7 || information contained therein and due to the harm that could be caused to the market value of the
8 || Receivership Property if the PSA is made public, and the sale were to fall through for any reason.
9 || As with any transaction of considerable size, the due diligence required by serious prospective
10 || buyers requires significant time, expense and effort.
11 Moreover, during the negotiation process, both sides made concessions before agreeing to
12 || the precise terms and language. However, both sides started negotiations at the original asking
13 || price. If the PSA were made public, and then fell through, all prospective buyers from that point
14 || would begin their negotiations, not at the original asking price, but at the price point and with the
15 || concessions reflected in the PSA. In this way, making the PSA publically available prior to its
16 || approval would damage the value of the Receivership Property by effectively lowering the asking
17 || price and eliminating any room for negotiation built into the asking price.
18 Additionally, the marketing process for the Property has been ongoing for months, and
19 || each party who was interested in the Property had the same opportunity to bid. If the PSA were
20 || now made public, a new buyer would have the incentive to copy the agreement, add a nominal
21 || amount, and attempt to step in front of the prospective purchaser who has already put the time,
22 || costs, fees, and effort into negotiating a deal. Allowing this sort of last minute gamesmanship .
23 || would chill receivership sales in the future by providing a disincentive to earnest and interested
24 || buyers from doing the initial work. All buyers would be incentivized to withhold any offer until
25 || someone else did so first, thereby chilling the sales process for future receivership properties.
26
27
28
3595 Howaratpes

Parkway, Suite 600
Las Vegas, Nevada 89169
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IL
CONCLUSION

For the foregoing reasons, Plaintiff respectfully requests this Court enter an order allowing
the PSA to be filed under seal.
DATED February 9, 2010.

LEWIS AND ROCA LLP

Michael F. Lynch

Nevada Bar No. 8555

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169

(702) 949-8200

(702) 949-8398 (fax)

Attorneys for Plaintiff
CERTIFICATE OF SERVICE

I hereby certify that service of the foregoing document was made on February 9, 2010, by
depositing a copy for mailing, first class mail, postage prepaid, at Las Vegas, Nevada, to the
following:

DEANER, DEANER, SCANN,
MALAN & LARSEN

Brent Larsen, Esq.

Nevada Bar No. 1184

720 S. Fourth Street, #300

Las Vegas, NV 89101
Attorneys for Defendant

/s/ Angela Shadrick

An employee of Lewis and Roca LLP
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BRENT LARSEN, ESQ.

Nevada Bar No. 001184

DEANER, MALAN, LARSEN & CIULLA
720 S. Fourth Street, #300

Las Vegas, Nevada 89101

(702) 382-6911

Attorney for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee
for The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through
Certificates Series 2007-7, by and through

% Case No.: 09-A-595321-C
Midland Loan Services, Inc., as its Special %
)
)
)
)
)
)
)
)
)

Dept. No.: XX

Servicer,

Plaintiff,
V.
Palmilla Development Co., Inc., a Nevada
corporation; Hagai Rapaport, an
individual; Does I to X; and Roe
Corporations X to XX,

Defendants.

DEFENDANTS’ THIRD SET OF INTERROGATORIES TO PLAINTIFF
TO: U.S. BANK NA, Plaintiff; and
TO: MICHAEL F. LYNCH, ESQ,, its attorney:

The Defendants, by and through their attorney, BRENT LARSEN, ESQ., of the law
firm of DEANER, MALAN, LARSEN & CIULLA, and hereby request that the Plaintiff

answer the following written Interrogatories separately and fully, in writing, under oath,
within thirty (30) days from the date of service hereof, pursuant to Rule 33 of the Federal
Rules of Civil Procedure.

These Interrogatories call for all information (including information contained in or
on writings, recordings, or any other tangible thing or material) that is known or available to

the Plaintiff, including all information in possession of any other persons, acting on behalf of
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or under the direction or control of the Plaintiff.

All references in these Interrogatories to “Plaintiff” include Plaintiff and any other
persons under Plaintiff’s direction, control or in the Plaintiff’s employ.

If Plaintiff cannot answer any Interrogatory fully and completely after exercising due
diligence to make inquiry and secure the information to do so, please so state and answer
such Interrogatory to the extent deemed possible, specifying that portion of such
Interrogatory which Plaintiff is unable to answer fully and completely, and further specifying
those facts upon which Plaintiff relies to support its contention that it is unable to answer
fully and completely. In addition, specify what knowledge, information or belief Plaintiff
has concerning the unanswered portion of any such Interrogatory and describe fully and in
detail, the acts done and inquiries made by Plaintiff to show that it has exercised due
diligence to make inquiry and secure the information necessary to that Interrogatory.

Interrogatories calling for a detailed description of the contents of a written document
may be answered by submitting a copy of the written document.

DEFINITIONS

The following definitions shall apply to each of the Interrogatories and shall be
deemed to be incorporated therein:

A. “Writing” means and includes any printed, typewritten, or handwritten matter,
or reproduction thereof, of whatever character, including but not limited to, contracts,

agreements, letters, memoranda, telegrams and handwritten notes, whether copy or original.

B. “Identify” a writing means to state with respect thereto:
1. The name of the person who prepared it;
2. The name of the person who signed it or over whose name it was issued;
3. The name of each person to whom it was addressed or distributed;
4. The nature and substance of the writing with sufficient particularity to

enable it to be identified adequately in a motion by Defendants for its production and

copying;

5. Its date, and if it bears no date, the date when it was prepared;
2.
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6. The physical location of it and the name of its custodian or custodians;
and

7. Whether it will be voluntarily made available to Defendants for
inspection and copying.

C. “Identify” an oral communication means to state:

1. The name and address of each person who participated in the
communication and the name and address of each person who was present at the time |
it was made;

2. By whom each such person was employed and whom such person

represented or purported to represent in making the oral communication;

3. What each such person said;
4, The date and the place where such oral communication was made; and
5. The nature and substance of each writing or record pertaining to such

oral communication with sufficient particularity to enable it to be identified in the

manner described in the foregoing Paragraph B.

D. “Identify” a person or “identity” of a person means to state his, her or its name
and last known business address, and if a natural person, his or her last known residence
address, the name of his or her employer, and his or her last known telephone number.

E. “In your possession” means under your control or under the control of your
employees, officers, agents, representatives, accountants, or attorneys.

F. The masculine, feminine, or neuter gender and the singular or plural number,
shall each be deemed to include the others.

These Interrogatories shall be deemed continuing so as to require supplemental
answers if you or your attorneys, agents or other representatives obtain further information
between the time answers are served and the time of trial.

INTERROGATORY NO. 3:

In your Motion for Summary Judgment filed on April 25, 2012, you ask the Court to

set a Fair Market Value hearing. In this regard, state the date that you believe should be used
-3-
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for determining the fair market value of the property that is the subject of this case.

INTERROGATORY NO. 4:

Page 4 of Plaintiff’s Motion to Approve Receivership Sale, filed on February 11,
2010, states that Plaintiff received offers to purchase the property from 31 prospective
buyers. Please identify each prospective buyer and describe their offer with particularity by
providing the prospective buyer’s name, date on which they made their offer, the amount of
their offer, and the name of the broker through which each offer was submitted.

INTERROGATORY NO. S:

Identify and describe with particularity and in narrative form any and all
correspondence between the receiver, the broker for the receiver, and the Plaintiff, including
any and all offers to purchase the property that were communicated by the receiver to the
Plaintiff.

INTERROGATORY NO. 6:

Identify and describe with particularity and in narrative form Plaintiff’s role in
reviewing any and all of the 31 offers described on page 4 of Plaintiff’s Motion to Approve
Receivership Sale.

INTERROGATORY NO. 7:

Identify and describe with particularity and in narrative form, each of the 35 registered
tours of the property by providing the name of each participant, the date of each participant’s
registered tour, any and all of the circumstances associated with arranging such registered
tour, whether such tour actually took place, and the outcome of each such registered tour.

INTERROGATORY NO. 8:

Identify and describe with particularity and in narrative form, each of the 25 non-
registered tours of the property by providing the name of each participant, the date of each
participant’s non-registered tour, any and all of the circumstances associated with arranging
such non-registered tour, whether such tour actually took place, and the outcome of each
such non-registered tour.

111
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INTERROGATORY NO. 9:

Page 5 of Plaintiff's Motion to Approve Receivership Sale states that both the buyer
and the receiver of the property made concessions in reaching the agreement ultimately
presented to the Court for approval. Identify and describe with particularity and in narrative
form each concession that was made by stating what each party’s respective original position
was, how each such concession was negotiated, and the final terms of each such concession,
including any reciprocal concessions.

INTERROGATORY NO. 10:

Identify the original asking price for the property and describe with particularity and
in narrative form how such asking price was calculated, including, but not limited to, any

appraisals, comparables, or other facts that were that were considered.

o
7 AL
DATED this &élfﬁy of May, 2012.
Respectfully submitted,
DEANER, MALAN, LARSEN & CIULLA

3.2 ‘;%>’j , . ,gt - f? ﬁv
Nevada Bar No. 001184 ~ T&% &¥=v¥o
720 South Fourth St., #300 {3
Las Vegas, Nevada 89101

Attorney for Defendants
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I am an employee of DEANER, MAL AN, LARSEN &

CIULLA,; that on the f:‘f; day of May, 2012, I served a copy of the above and foregoing
DEFENDANTS’ THIRD SET OF INTERROGATORIES TO PLAINTIFF in a sealed
envelope, postage prepaid, by depositing same in the United States mail, addressed to the

following:

Michael F. Lynch, Esq.

Lewis and Roca LLP

3993 Howard Hughes Pkwy., Ste. 600
Las Vegas, Nevada 89169- 5996
Attorneys for Plaintiff

m\‘%. /‘j/f\ /' g e i
An Employee of Deaner Malan, Larsen
& Ciulla

FAOFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Discovery\Interrogatories.003 5-!7-2012»@6"
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BRENT LARSEN, ESQ.

Nevada Bar No. 001184

DEANER, MALAN, LARSEN & CIULLA
720 S. Fourth Street, #300

Las Vegas, Nevada 89101

(702) 382-6911

Attorney for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee

for The Registered Holders of ML-CFC Case No.:  09-A-595321-C
Commercial Mortgage Trust 2007-7

Commercial Mortgage Pass-Through Dept. No.: XX

Certificates Series 2007-7, by and through

Midland Loan Services, Inc., as its Special

Servicer,

Plaintiff,
V.
Palmilla Development Co., Inc., a Nevada
corporation; Hagai Rapaport, an
individual; Does I to X; and Roe
Corporations X to XX,

Defendants.

)
DEFENDANTS’ THIRD REQUEST FOR PRODUCTION OF DOCUMENTS

TO: U.S. BANK NA, Plaintiff; and
TO: MICHAEL F. LYNCH, its attorney:
REQUEST IS HEREBY MADE UPON YOU pursuant to Rule 34 of the Nevada

Rules of Civil Procedure for the production of the following documents at the law offices of
DEANER, MALAN, LARSEN & CIULLA, 720 South Fourth Street, Suite 300, Las Vegas,
Nevada 89101, within thirty (30) days from the service of these Requests.

Please specify which documents are produced in response to each of the numbered
paragraphs. These Requests shall be deemed continuing so as to require further and
supplemental production should the requested party obtain additional documents which are

responsive to these Requests subsequent to the time of initial production and inspection.
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INSTRUCTIONS AND DEFINITIONS

1. As used herein, “document” shall mean any and all written, printed, typed, or
recorded materials, and graphic matter, however produced or reproduced, formal or informal,
whether for internal or external use, including (but not limited to) records, reports,
correspondence, letters and memoranda, computer data files, or drafts of any of the above, in
the possession, custody, or control of you or your offices, directors, employees, your
attorneys, your agents, your insurance carriers, or anyone else acting on your behalf or
otherwise subject to your control.

2. If any documents otherwise required to be produced by these Requests are
withheld, Plaintiff shall identify each document so withheld by stating its date, author,
recipients, and the reason for its withholding. If you claim any form of privilege, whether
based on statute or otherwise, as a grounds for refusing to comply, in whole or in part, with
this Request for Production of Documents, please set forth in complete detail each and every
fact and ground upon which the privilege is based, including sufficient facts for the court to
make a full determination whether the claim of privilege is valid with respect to each and
every document and item for which the privilege is claimed.

3. If any of the documents herein requested for were formerly in your possession,
custody or control, and has been lost or destroyed, you are requested to submit in lieu of each
such document a written statement which: |

(a)  describes in detail the nature of the document and its contents;

(b)  identifies the person who prepared or authored the document and, if
applicable, the person to whom the document was sent;

(¢)  specifies the date on which the document was prepared or transmitted or
both; and

(d)  specifies, if possible, the date on which the document was lost or
destroyed, and, if destroyed, the conditions or reasons for such destruction and the person

requesting and performing the destruction.

/11
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REQUEST NO. 9:

Produce any and all documents, including, but not limited to, correspondence, tour
information, appraisals, written offers, notes, memoranda, etc. that were identified by you in

response to Defendants’ 3rd Set of Interrogatories to Plaintiff.

REQUEST NO. 10:

Produce any and all documents, including, but not limited to, correspondence, tour
information, appraisals, written offers, notes, memoranda, etc. that were referenced or relied upon by
you in considering and/or preparing your response to Defendants’ 3rd Set of Interrogatories to
Plaintiff.

PR

DATED this s %ay of May, 2012.

Respectfully submitted,
DEANER, MALAN, LARSEN & CIULLA

- 1§ g
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]RENT LARSEN ESQ.
Nevada Bar No. 001184
720 South Fourth St., #300
Las Vegas, Nevada 89101
Attorney for Defendants
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CERTIFICATE OF MAILING
I HEREBY CERTIEY that I am an employee of DEANER, MALAN, LARSEN &
CIULLA; that on the : %ﬁday of May, 2012, I served a copy of the above and foregoing
DEFENDANTS’ THIRD REQUEST FOR PRODUCTION OF DOCUMENTS TO

PLAINTIFF in a sealed envelope, postage prepaid, by depositing same in the United States
mail, addressed to the following:

Michael F. Lynch, Esq.

Lewis and Roca LLP

3993 Howard Hughes Pkwy., Ste. 600
Las Vegas, Nevada 89169-5996
Attorneys for Plaintiff

P

\, N,
Y #7

P x '
A7 oy ey A N P
RS e Y L

o

Ani@mioloyee of Deaner, Malan, Larsen
& Ciulla
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DEANER, MALAN, LARSEN & CIULLA
Attorneys at Law

Charles W. Deaner A PROFESSIONAL CORPORATION J. Douglas Deaner
Douglas R. Malan 720 South Fourth Street, Suite 300 (1944-1990)

" Brent A. Laxsent Las Vegas, Nevada 89101
Anthony Ciulla Telephone (702) 382-6911 Also Licensed In:
Shana S. Gullickson Fax (702) 366-0854: + Utah

www.deanetlaw.com

July 23, 2012
VIA EMAIL and U.S. MAIL

Michael F. Lynch, Esq.
Kolesar & Leatham
400 S. Rampart Blvd.
Suite 600

Las Vegas, NV 89145

Re:  US Bankv. Palmilla Development Co., et al.
' Case No. A595321 /JCCR

Dear Mr. Lynch:

I am writing this letter in accordance with the provisions of EDCR 2.34, which governs
discovery disputes, including the prerequisites to filing a motion with the discovery
commissioner. Specifically, I would like to arrange a time to discuss your client’s persistent
failure to respond to any of the six discovery requests that have been propounded by my office to
yours. The following is a summary of the outstanding discovery:

1% Set of Interrogatories, dared April 26,2012, due May 29, 2012
1** Request for Production, dated April 26, 2012, due May 29, 2012
2™ Set of Interrogatories, dated May 1, 2012, due June 4, 2012

2™ Request for Production, dated May 17, 2012, due June 19,2012
3™ Request for Production, dated May 24, 2012, due June 26, 2012
3™ Set of Interrogatories, dated May 24, 2012, due June 26, 2012

As you know, the discovery rules affirmatively require you to respond to discovery
requests such as the foregoing within 30 days of service, or else be liable for discovery and other
sanctions. See NRCP 33(b)(3); NRCP 34(b); NRCP 37. Because the requests were mailed to
you, I added 3 days above to your response deadlines to allow for mailing. On May 14, 2012,
Brent Larsen of my office granted you an extension of time to answer the 1* Set of
Interrogatories and the 1* Request for Production of Documents by June 13, which was 2 weeks
from the date of the hearing on your Motion for Summary Judgment. However, as of the date of
this letter, we have received not a single response to any of the foregoing requests, nor have you
requested that we grant the professional courtesy of any further extensions of time in which to
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July 23,2012
Page No. 2

answer any of the requests. In the absence of your seeking our agreement to any extension of
time in which to answer, your responses were due on the dates indicated.

As you know, we have also recently filed a Motion for Summary Judgment in this case.
The information we sought in the various discovery requests we propounded would have been
very relevant to our Motion and will be relevant to any Reply we might need to file. Your
dilatory tactics in refusing to respond to our discovery requests and thereby prevent us from
discovering pertinent information during this time is simply unacceptable.

Please call either me or Brent Larsen to discuss our apparent differences of opinion as
regards the timeliness and due dates of the above outstanding requests. At that time, I hope that

we can resolve our dispute without my office having to resort to filing a motion with the
discovery commissioner to compel responses and/or for further discovery sanctions.

Brent or I will both be available to speak with you regarding this letter on Wednesday,
Thursday, or Friday of this week. Please call one of us during one of the times indicated, or
contact me to arrange another mutually satisfactory time to talk.

Sincerely,

DEANER, MALAN, LARSEN & CIULLA

i

9 )

Shana S. Gullickson, Esq.

SSG/

FAOFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Ltrs\Lynch.009.wpd
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DEANER, MALAN, LARSEN & CIULLA
Attorneys at Law

Chazles W. Deaner A PROFESSIONAL CORPORATION J. Douglas Deaner
Douglas R. Malan 720 South Fourth Street, Suite 300 (1944-1990)
Brent A Larsent Las Vegas, Nevada 89101

Anthony Ciulla Telephone (702) 382-6911 Also Licensed In:
Shana S. Gullickson Fax (702) 366-0854 + Utah

www.tlcancrlaw.com

July 27,2012
VIA EMAIL: mforstadt@klnevada.com

Matthew Forstadt, Esq.
Kolesar & Leatham
400 S. Rampart Blvd.
Suite 400

Las Vegas, NV 89145

Re: US Bank v. Palmilla Development Co., et al.
Case No. A595321 /JCCR

Dear Mr. Forstadt:

After further reflection on our telephone conversation of yesterday, I want to convey my
additional thoughts regarding our prior discovery requests to your client. As you know, we were
going around in circles in yesterday’s telephone conversation. You claim that many of our
production requests were irrelevant and we claim that they are clearly relevant to our theory of
the case. The fact remains that our theory of the case is very viable and supported by both case
law and statute. Therefore our discovery requests are clearly relevant. Thus, unless you think
you can obtain a court order completely dismissing our theory of the case, our discovery requests
remain very relevant and we must insist that our discovery requests receive the proper response.

[ understand that you have said you will do your best efforts to produce our requested
documentation and answers to interrogatories by the end of the second week in August.
Unfortunately that is after our Motion for Summary Judgment will be heard. Clearly, many of
our discovery requests would be relevant to the forthcoming Motion for Summary Judgment.
That is particularly true of our claim that your client deprived my client of the statutory
protections of “competitive bidding” when your client sponsored the Receivership sale of my
client’s property. Thus, we must take the position that your client’s failure to produce all of the
written offers that were submitted to the Receiver, is an effort to suppress such evidence, [ know
you have stated your belief that such evidence of competitive bidding is irrelevant, nonetheless it
is the Judge who must unilaterally make that determination rather than yourself.
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July 27,2012
Page No. 2

Accordingly, we see no reason why the bids that were received for the sale of the property
should not be produced forthwith, since that particular request was made over two months ago.

If you have any comments regarding the foregoing, I would be pleased to hear from you.
Sincerely,
DEANER, MALAN, LARSEN & CIULLA

P

Brent Larsen, Esq.

BAL/dld

FAOFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Ltrs\Forstadt.001.wpd
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KOLESAR & LEATHAM

ATTORNEYS AT LAW

400 SOUTH RAMPART BLVD., SUITE 400
LAS VEGAS, NEVADA 89145
702.362.7800

klnevada.com

August 1, 2012

Via Email and U.S. Mail

Brent Larsen, Esq.

Deaner, Deaner, Scann, Malan & Larsen
720 S. Fourth Street, Suite 300

Las Vegas, NV 89101

RE:  US Barnkv. Palmilla Development Co., et al.
Case No. A595321

Dear Mr. Larsen:

Reference is made to your letter of July 27", 1 had taken the time to draft a point by
point refutation of the assertions in your letter, but ultimately decided that an experienced lawyer
who believes, as you do, that you have a “pat” hand, is not going to change his position because
of an assault of logic from his adversary.

We are ahead of target on getting documents to you and hopefully will be able to deliver
to you by this Thursday, a disc which, while I am sure you will contend is deficient, we believe
contains everything necessary to comply with NRCP 16(a)(1). Parenthetically, for now, has Mr.
Rapaport complied with Rule 16 and, if so, how and when was that done?

In terms of your Motion for Summary Judgment, we will be ready to go forward with
that, as scheduled. Since your filing of that Motion constituted a certification under Rule 11 that
there were no outstanding genuine issues of material fact, we assume that you will also be ready
to proceed. :

Should you have any questions or comments, please do not hesitate to contact me.

Very truly yours,

KOLESAR & LEATHAM

,/-

Matthew J. Forstadt

MJF/dt

1218025.doc (8473-3)
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DEANER, MALAN, LARSEN & CIULLA
Attorneys at Law

Charles W. Deaner A PROFESSIONAL CORPORATION J. Douglas Deaner
Douglas R. Malan 720 South Fourth Street, Suite 300 (1944-1990)
Brent A, Larsent Las Vegas, Nevada 89101

Anthony Ciulla Telephone (702) 382-6911 Also Licensed In:
Shana S. Gullickson Fax (702) 366-0854 + Utah

Www.tleanerlaw.com

August 1, 2012

VIA EMAIL (mforstadt@kinevada.com)
and U.S. MAIL

Matthew Forstadt, Esq.
Kolesar & Leatham
400 S. Rampart Blvd.
Suite 400

Las Vegas, NV 89145

Re:  US Bank v. Palmilla Development Co., et al.
Case No. A595321/JCCR

Dear Mr, Forstadt:
I am responding to the emailed letter that you sent me today, on August 1, 2012,

In your attempt at condescending sarcasm, you have completely mischaracterized or
misunderstood my position about sitting on a “pat” hand. My point about a “pat” hand in our last
telephone conversation was that I am just as confident in the merits of our position as you claim
to be in your position. My point in writing my letter to you of July 27" was to further explain on
the record that we are entitled to receive discovery on any formal request that is relevant to our
theory of the case. Our theory of the case has considerable merit, regardless of your expressed
opinion to the contrary. Thus, you cannot dismiss our discovery requests as irrelevant simply
because you claim that such requests fall outside of your theory of the case. If you think that my
discovery requests and theory of the case are lacking in logic, then I invite you to professionally
provide a communication that explains how my position is in error, instead of merely trying to
berate me as though you claim that I am a lawyer, who despite my years of experience, fails to
understand logic. Such a tone hardly fits the bill for having a meaningful attempt to resolve this
discovery dispute.

In the meantime, I do not know if we will have time to review your forthcoming CD
before we file our Reply Brief. Thus, I would appreciate it if you can tell me at this time whether
the CD will contain all of the offers that the Receiver received when it was attempting to sell the
property. If it does, then I would further appreciate your providing us the Bates-stamped
numbers of such documents when the CD is produced.
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August 1, 2012
Page No. 2

Your August 1% letter also speaks as though you are only producing documents pursuant
to NRCP 16.1, as distinguished from specifically responding to our requests for production of
documents and interrogatories that have been propounded to your client under NRCP 33 and 34.
As explained in Ms. Gullickson’s recent letter to you, it is your obligation to provide specific
responses to our discovery requests, including identifying which documents are responsive to
each such request.

With reference to your question as to whether Mr. Rapaport has complied with Rule 16.1,
I suggest that you can easily find the answer to that question by looking at the Joint Case
Conference Report and our 16.1 disclosures.

As a final matter, it is our intention to proceed with the hearing on the Motion for
Summary Judgment on August 8"

. Sincerely,
DEANER, MALAN, LARSEN & CIULLA
Brent Larsen, Esq.

BAL/ss

FAOFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Ltrs\Forstadt.002.wpd
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KOLESAR & LEATHAM

ATTORNEYS AT LAW

400 SOUTH RAMPART BLVD., SUITE 400
LAS VEGAS, NEVADA 89145
702.362.7800

klnevada.com

August 2, 2012

Via Email and U.S. Mail

Brent Larsen, Esq.

Deaner, Deaner, Scann, Malan & Larsen
720 S. Fourth Street, Suite 300

Las Vegas, NV 89101

RE:  US Bankv. Palmilla Development Co., et al.
Case No. A595321

Dear Mr. Larsen:

Apparently, | owe someone an apology. We have been able to locate Defendants’ Early
Case Conference Disclosure Statement. I apologize for suggesting the contrary.

Very truly yours,

KOLESAR & LEATHAM

=== ==

Matthew J. Forstadt

MIJF/dt
cc: Michael Lynch, Esq.
Janet Rosales, Esq.

1218992.doc (8473-3)
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RECORDING REQUESTED BY: ||||| | ||| II || MR II 1L
First American Thie Ins Co : 0112-0005611
. Fee: $17.00 RPTT: $0.00
AND WHEN RFCORBEB' :AA;L TO: N/C Fee: $0.00
osure ] . .
E‘Je%‘x?s.ﬁfs‘& Rd. Suile 150 % 6%)296%01%%54 15:40:39

Las Vepas, NV 89113 Requestor:

FIRST AMERICAN NATIONAL DEFA
Debbie Conway SA
Clark County Recorder  Pgs: 4

29 (6 TO22L0M

180 THROUGH 182, INCLUSIVE;124-30-311-031:124.30-312-017 AND 018 ; 124-30-312-022; 124-30-312-015
Spaca above this line for Recorder's use
Titie Order No. 3867022 Trustee Sale No. 10546NV Loan No. 030283475/PALMILLA

IMPORTANT NOTICE
NOTICE OF DEFAULT AND ELECTION TO SELL UNDER DEED OF TRUST

NOTICE IS HEREBY GIVEN THAT: MTDS, INC., A CALIFORNIA CORPORATION DBA
MERIDIAN TRUST DEED SERVICE is either the original Trustee, the duly appointed substituted
Trustee, or acting as agent for the Trustee or Beneficlary under a Deed of Trust dated 03-28-2007,
executed by PALMILLA DEVELOPMENT CO., INC. A(N) NEVADA CORPORATION as Trustor, to
secure certain obligations In favor of ARTESIA MORTGAGE CAPITAL CORPORATION. A
DELAWARE CORPORATION under a Deed of Trust Recorded 03-30-2007, Book , Page ,
instrument 20070330-0002946 of Official Records in the Office of the Recorder of CLARK County,
State of Nevada, securing, among other obligations, 1 note(s) for the sum of $20,150,000.00,

That a breach of the obligations for which said Deed of Trust is security has occurred in that
payment has not been made of:
SEE ATTACHED EXHIBIT "A" MADE A PART HEREOF

You may hava the right to cure the default hereln and reinstate the obilgation by said Deed of Trust
above described. Section 107.080NRS permits certain defaults to be cured upon the payments of
that portion of principal and interest, which would not be due had no default occurred. This amount
is $27,449,524.95 as of date of this Notice and wlli increase until your account becomes cumsnt,
Where reinstatement is possible, if the default Is not cured within 35 days following the recording
and mailing to Trustor or Trustor's successor in interest of this notice, the right of reinstatement will
terminate and the property may thereafter be soid,

That by reason thereof, the present beneficiary under such Deed of Trust, has executed and
delivered to sald Trustee, a written Declaratlon of Default and Demand for Sale, and has
surrendered to sald Trustee such Deed of Trust and all documents evidencing obllgations secured
thereby and has declared and does hereby declare all sums secured thereby immediately due and
has elected and does hereby slect to cause the trust property to be sold to satisfy the obligations
secured thereby.
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Title Order No. 3067022 Trustee Sale No. 10546NV Loan No. 030283475/PALMILLA

To find out the amount you must pay, to arrange for payment to stop the foreclosure, or if your
property is in foreclosure for any other reason, contact:

LASALLE BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR THE REGISTERED
HOLDERS OF ML-CFC COMMERCIAL MORTGAGE TRUST 2007-7, COMMERCIAL
MORTGAGE PASS-THROUGH CERTIFICATES. SERIES 2007-7

C/O Meridian Foreclosure Service

8363 W. Sunset Rd. Sulte 150

Las Vegas, NV 88113

(702) 835-8830

If you have any questions, you should contact a lawyer or the government agency, which may
have insured your loan

Date: 1/12/2009

MTDS, INC., A CALIFORNIA CORPORATION DBA MERIDIAN TRUST DEED SERVICE, AS
AGENT TO THE BENEFICIARY, BY: FIRST AMERICAN TITLE INSURANCE COMPANY, AS

AGENT

Q 300 MTDS, INC., A CALIFORNIA
; CORPORATION DBA MERIDIAN TRUST
DAR’EN M J DEED SERVICE IS A DEBT COLLECTOR
ATTEMPTING TO COLLECT A DEBT.

State of California ANY INFORMATION OBTAINED WILL
County of Orange BE USED FOR THAT PURPOSE.
On 1/12/08 before me, p , parsonally
appeared /. , personally known to me (or proved tome

on the basis of satisfactory ewde ce) to/be the person(s) whose name(s) is/are subscribed to
the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(les)\ghd that by his/heritheir signature(s) on the instrument the
person(s), or the entity upon behalf offyhich the person(s) acted, exacuted the instrument.

WITNESS my hand and official sea

Notary Public in and for said County and State

The undersigned hereby effirms that there is no
Social Security number contained In this document.
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T.S. #10546NV
Exhibit “A”

The accelerated principal and accrued interest which became due in accordance with the
terms of the Deed of Trust, which acceleration resulted from:

(a) Failure to make the installment due on 10/01/2008 payment of principal
and/or interest and all subsequent payments, together with late charges,
impounds, advances, taxes, delinquent payments on senior liens, or
assessments, attorney’s fees and court costs arising from the beneficiary’s
protection of its security must be cured.
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA

COUNTY OF __ X Q60

On \ ‘ \2\o A before me,

NOTARY PUBLIC, personally appearsd

}ss

Krstina R. Boyd

KRISTINA R, BOYD
<A Commission # 1774819
ig8l] Notary Public - California §

Sed/ San Bernardino County ¢
l = My Comem. Bxies Oct21,2011 [

NAME(S) OF SIGNER(S)

who proved to me on the basis of satisfactory
evidence to be the person{s) whose name(s}) isfare
subscribed to the within instrument and
acknowledged to me that he/she/they executed the
same in his/her/thelr authorized capacity(les), and
that by his/her/thelr signature(s) on the instrument the
person(s), or the entity upon behalf of which the

person(s) acted, executed the instrument.

1 certify under PENALTY OF PERJURY under the
laws of the State of California that the foregoing
paragraph is true and correct.

OPTIONAL

Though the data below is not required by law, it may prove valuable to persons relying on the document and
could prevent fraudulent reattachment of this form.

CAPACITY CLAIMED BY SIGNER

INDIVIDUAL
CORPORATE OFFICER

TITLE(S)
PARTNER(S)

LIMITED OR GENERAL
ATTORNEY-IN-FACT
TRUSTEE(S)
GUARDIAN/CONSERVATOR
OTHER:

SIGNER IS REPRESENTING:
NAME OF PERSON(S( OR ENTITY(IES)

DESCRIPTION OF ATTACHED DOCUMENT

TITLE OR TYPE OF DOCUMENT

NUMBER OF PAGES

DATE OF DOCUMENT

SIGNER(S) OTHER THAN NAMED ABOVE
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Electronically Filed
09/12/2012 08:15:48 AM

RTRAN m i-é‘f‘““"‘“

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

US BANK NATIONAL ASSOCIATION,
CASE NO. A595321

Plaintiff(s), DEPT. NO. XX
VS.

PALMILLA DEVELOPMENT
COMPANY INC. AND

Nt N et et et Nt N e N et et

Defendant(s).

BEFORE THE HONORABLE JEROME T. TAO, DISTRICT COURT JUDGE

WEDNESDAY, AUGUST 8, 2012

RECORDER’S TRANSCRIPT OF
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND PLAINTIFF'S
MOTION FOR PARTIAL SUMMARY JUDGMENT AND REQUEST FOR
DEFICIENCY HEARING

APPEARANCES:

For the Plaintiff: MICHAEL F. LYNCH, ESQ.
MATTHEW J. FORSTADT, ESQ.

BRENT AUSTIN LARSEN, ESQ.
SHANA S. GULLICKSON, ESQ.

For the Defendants:

RECORDED BY: SARA RICHARDSON, COURT RECORDER
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LAS VEGAS, NEVADA, WEDNESDAY, AUGUST 8, 2012, 9:10 A.M.

THE COURT: Page four, U.S. Bank National Association versus Palmilla
Development, A595321. All right. Can everybody state their appearances for the
record?

MR. LARSEN: Brent Larsen for the defendants, along with my associate
Shannon Gullickson. I'd also like the record to reflect that Mr. Rapaport is present in
court today.

THE COURT: Okay.

MR. FORSTADT: For the plaintiff, Matthew Forstadt, Kolesar & Latham.

MR. LYNCH: Also present Michael Lynch, Your Honor, also on behalf of
plaintiff.

THE COURT: Allright. This is on for cross motions for summary judgment.
We had the plaintiff's motion for summary judgment which was filed a couple weeks
ago -- a couple months ago. And then we were here, as you guys remember, a
couple weeks ago. There was an issue of some, | guess one of the exhibits was
mixed up, and so there was a supplemental briefing. And then in the meantime, the
defendant filed a motion for summary judgment as well.

All right. The central argument, as | understand it, in the defendant's
motion for summary judgment is if this is a deficiency action, it's barred on three
grounds. Number one, you can't under the statute seek a deficiency after a private
receiver sale; number two, the notice was defective because what was noticed was
a public foreclosure, but then what happened was a private receiver sale; and the
third ground is that if it's a deficiency judgment it's barred by the statute of limitations
because it wasn't brought within six months.

And then, Mr. Lynch, | wanted to start with you because | notice in
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your -- you called it an objection rather than an opposition, and you basically say,
well, it's not a deficiency at all. And then, you know, in their reply, Mr. Larsen makes
an interesting point which is in your motion for summary judgment you did call it a
deficiency judgment. So | wanted to hear your response to all of that.

MR. LYNCH: Your Honor, with your permission, Mr. Forstadt would do the
oral argument today?

THE COURT: Okay. Sure.

MR. LYNCH: Thank you, Your Honor.

MR. FORSTADT: Your Honor, counsel have agreed, subject to the Court of
course, that we would present and Mr. Larsen would present his motion first and we
would respond to it. The reason for that is our motion needs some work, it really
should not go forward today. The -- we have captioned it a motion for a deficiency
judgment, and that's an incorrect caption. You cannot have a deficiency judgment if
you didn't have the deficiency sale. And here there was not the -- the statutory
Chapter 40 sale, there was a receiver sale as authorized by the Court.

So if we could go forward with the defendant's motion, we will recast
our motion. A lot of our motion will become moot based upon what the Court does
with the defendant's motion.

THE COURT: Well, I'm not sure what you mean by "recast." The title of your
motion is "Motion for Partial Summary Judgment and Request for Deficiency
Hearing Pursuant to N.R.S. 40.457." Now you're saying that N.R.S. 40 doesn't
apply at all to you cause of action?

MR. FORSTADT: Thatis correct, Your Honor. That is correct.

THE COURT: So, when you say recast, I'm not sure what you're saying, you

just want to on the fly --
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MR. FORSTADT: Withdraw, refile.

THE COURT: Okay. So, are you going to be filing another written motion
then?

MR. FORSTADT: Yes, Your Honor.

THE COURT: Okay. Allright then let's start with the defendants’ motion then.

MR. FORSTADT: Thank you.

THE COURT: Mr. Larsen, all right, well, | mean, basically, what I'm hearing
happening is you're saying, oh, no, we, you know, messed up; that it's not really a
deficiency judgment at all. So | guess, | mean, really the issue is your argument is
this, whatever you want to call it, whether you call it a deficiency judgment or
whatever, that's just a name. The issue is, it was the sale of something that was
security -- real property that was security for a loan. And your argument is,
therefore, whatever you call it, that falls within Chapter 40, right? Is that a, sort of,
fair five-second summary of your argument?

MR. LARSEN: Yes.

THE COURT: So, what is your response to that then? | mean, whatever you
call it, if you want -- whether you want to call it a deficiency, whether you want to call
it a breach of contract, why isn't -- why doesn’t Chapter 40 apply to the extent that
this is the sale of something that was security for a mortgage?

MR. FORSTADT: A receivership app -- or the proceedings for a receivership,
the receivership application are by statute not a proceeding under Chapter 40. | can
give you the citation, Your Honor, if you wish. But it's a proceeding outside of
Chapter 40. Let's look at the rule in two different ways. One, can you proceed to
obtain a deficiency judgment under Chapter 407 Yes. Second, can you proceed to

obtain a contractual shortfall if you do not have the rigmarole of Chapter 407 And
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the answer to that is also yes.

We're not seeking -- this is our motion, which we're not here right now --
we're not seeking a deficiency judgment, we're seeking a contractual shortfall. They
borrowed 20 million, they paid back 10 million, there's -- I'm giving you gross
figures -- there's roughly $12 million out there that's owed. Question, why are we
not entitled to get paid that 12 million? Well, they advanced three different reasons.
One is the one-action rule. That doesn't apply because this is not a chapter 40
proceeding for us.

THE COURT: Well, let me ask you this, all right, normally, if this were just
sort of a generic breach of contract claim and not a foreclosure and a deficiency
judgment, normally you wouldn't be able to take the house, you would have to get a
general judgment against them and then execute it against assets. So, to the extent
that you went directly to the house and took the house and sold the house, why
doesn't that make it a foreclosure and deficiency?

MR. FORSTADT: If | could quote, just for a second, please, Your Honor, from
the law. This is from Am.Jur., A receiver sale is one where the receiver is an agent
of the court and the properties in the receiver's hands is really under the control and
continuous supervision of the court. Whereas an execution sale is where an office --
authority rests on the law and on the writ and it does not emanate from the Court.
Now, in this case, there was a receiver that was appointed. It was not a custodial
receiver, he was designed to be and was -- was a liquidating receiver where the
receiver took the property, hired a broker, broker hired a consulting and marketing
firm, marketing firm marketed for several weeks, bids were solicited and a purchase
and sale agreement was negotiated and approved by the Court.

Soin that sense, it's not a private sale, and it's not a, quote, deficiency
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sale, a foreclosure sale. It's some other animal. And the other animal that itis is a
receiver sale. And what we're comfortable in telling the court that since the mind of
man runneth not for the contrary, receivers have always had the power under the
supervision of the Court to liquidate an asset. And | would specifically refer the
Court to 65 Am.Jur. 2d, Section 326. And in terms of the law of the state, it's clear
that a application for a receiver is not an action for purposes of Chapter 40.

Did | respond, Your Honor?

THE COURT: Allright. Mr. Larsen, what's your response to all of that?

MR. LARSEN: | would submit that if they want to overcome clear Nevada
statutes, a multitude of Nevada Supreme Court cases, they need to come up with
something better than Am.Jur.

MR. FORSTADT: Well, | can, Your Honor. I'm sorry.

MR. LARSEN: Yeah -- excuse me, I'm not finished.

MR. FORSTADT: |apologize.

MR. LARSEN: Chapter 40, N.R.S. 40.430, and | believe it's subsection one,
specifically says that a receiver can be appointed. So -- and N.R.S. 107, which is
the foreclosure statutes, specifically provides for the appointment of a receiver. So,
just because they choose to appoint a receiver doesn’'t mean that they get the
unilateral right to argue that this case now mysteriously falls outside of Chapter 40.

THE COURT: Well, | guess, their argument would be they didn't choose to
appoint a receiver, the Court appoints the receiver. The Court -- and so their
argument is that it's not just they can -- they willy-nilly have multiple options and they
can just arbitrarily choose one, you have to make an application to the court which in
theory could have been denied by the Court. And because there is judicial

supervision, that's why Chapter 40 doesn't apply. You know, | understand that

0014

08

08

001408



601100

o O o ~N OO O kR W N -

N N N N N N 2 a2 e e ey e =3 = e
NN AW N =, O O 0 ~N OO O PR W N =

0014

Chapter 40, parts of it exist to protect the homeowner and his rights. I'm guessing,
or I'm gathering from your argument that your argument is those rights are still
protected to the extent that the receiver is subject to court supervision.

MR. FORSTADT: Yes, Your Honor.

MR. LARSEN: And more than that. But, Your Honor, they filed the motion to
have a receiver appointed.

THE COURT: Right.

MR. LARSEN: The Court didn't just act sua sponte.

THE COURT: Sure.

MR. LARSEN: They filed a motion. All right. Now, then, that was their choice
to do that. The fact that this sale was conducted under court supervision does
nothing more than accomplish a sale of the property. There was no effort by anyone
when the sale was approved by Judge Togliatti, to say that this particular sale is
going to be made in compliance with Chapter 40 or that there were -- nor did they
say that this gets us out of Chapter 40. Chapter 40, insofar as that sale is
concerned, basically says the way they proposed to sell their collateral, the way --
they chose to exhaust the collateral through the receiver's sale. Okay. They chose
to doit. In other words, plaintiff filed the motion to confirm the sale.

THE COURT: Right.

MR. LARSEN: They came into court and said here is the offer, here is the
contract we want the judge to confirm. That's all it was. And that's all they get out of
it. To say now that they can come back and tell this Court and tell the defendants
that we don’'t mean that Chapter 40 should apply, forget that we've acknowledged it
in our own motion for summary judgment, now that they see that they have no way

to escape from Chapter 40 because very clearly, the statute of limitations has run,
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very clearly they did not conduct a public auction which is one of the requirements of
Chapter 107, and Chapter 40, when it deals with a foreclosure sale, N.R.S. 40.455
specifically says foreclosure sale, and the only definition of a foreclosure sale is in
Chapter 107.

S0 107 and 40 work hand in hand. There cannot be any bona fide
dispute about that. So their having chosen to conduct this non-published auction
sale, no public advertising, no ability for the other 31 offers that brought prospective
buyers to know about this sale, then fine, they sold the property. That was their
intended remedy at the time.

THE COURT: Right. Well, | think -- | think this is what their response is going
to be. As a matter of policy, the reason N.R.S. Chapter 40 exists is to ensure that
the owner of the property has certain protections. He knows when the foreclosure
sale's going to be, he can raise objections to it. If there's a deficiency, there's a time
limit so that you can't take my house or my property and then five years from now
come back after me for a deficiency. And so the purpose of Chapter 40 would be to
protect the -- the owner of the property.

I'm guessing their response would be, well, all that doesn't matter in a
receivership sale because you're -- because the property owner is protected
because he can always come to court and contest anything -- any application they
make to the judge to -- to sell the property, to, you know, for whatever; in other
words, there's another avenue there. And so to the extent that there's another
avenue there, in which the owner can seek protection, doesn't -- as a matter of
policy, doesn't that take it out of Chapter 407 I'm guessing that's your -- going to be
your response.

MR. FORSTADT: Yes, we're --
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MR. LARSEN: Well, Your Honor, that -- that may be their argument, but that
doesn't -- just because they say it doesn’t make it so.

THE COURT: No, | understand, right.

MR. LARSEN: Okay. Rather than look to what they're saying, I'm suggesting
we look to what the Supreme Court in Nevada has said on this subject. And they
have said over and over again, starting with the McMillan case and in the Keever
case that we've cited, that you cannot look to the general assets of the debtor unless
you've complied with all the requirements of Chapter 40. Now, in the Keever case
there was another sale of the property and in -- in that case the debtor actually
signed a contract agreeing to this particular sale that did not involve, as the Court
put it, competitive bidding. And competitive bidding is what takes place when they
comply with the statute and have a public auction. And so the Supreme Court said,
no, you can't do that because one of the protections that the debtor is entitled to is to
know that this public sale, a publicly-advertised sale under N.R.S. 107.80 -- 080,
that is held at a public auction which is provided for in either 21.150, which is the
general execution statute, or 107.085, which is the foreclosure statute.

So, you go to this public auction, and the legislature has determined
and we can't override that, that what the legislature says on this subject is as binding
on the Court as it is on the parties. So, they've said you have to have a public sale
because that will be the best method to ensure that the highest possible price is paid
for the property --

THE COURT: Sure.

MR. LARSEN: -- and that the creditor gets -- or the debtor gets the benefit of
that. And then as we point out in the case we cited with the Savage case and the

case we cited with Keever, if the creditor doesn't comply with those rules, there's no
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deficiency; it's over. And that's what needs to happen here. This is -- they cannot
argue that they’re out of Chapter 40 because if they do that, Your Honor has to
conclude that this particular note enforcement is not regulated by statute. And we've
cited cases dealing with the insurance code, the uniform commercial code. It says
there are certain kinds of contracts that are subject to statutory regulations. And
when they deviate from the statute, the statute will control, and the statute dictates
the remedy. And in this case, the statute dictates that the case be dismissed for
three independent reasons, any one of which is grounds, separate grounds to
dismiss this case.

The statute of limitations is the easiest, most obvious example to
understand how Chapter 40 applies. But even the failure to conduct the public sale
that involves a little more complications, but once you understand it, it's just as
simple as the statute of limitations argument. And then again, we have the
argument that they started a foreclosure; they were required to give notice to the
guarantor and they didn't. So, | mean, to me, this is an open-and-shut case for
summary judgment.

THE COURT: Allright. So on behalf of U.S. Bank, let me flip the question
around that | asked Mr. Larsen a moment ago. The question | asked Mr. Larsen
was, | was presuming your argument is, hey, if there's judicial supervision, why do
you need the protection of Chapter 40; so the inverse of that question is why can't
the two methods be complimentary? Why can't -- why -- why doesn't the receiver
have to comply with both schemes?

MR. FORSTADT: There's nothing that I've seen anywhere that says a
receiver has to comply with the provisions for a deficiency judgment. Indeed, if we

got to 40.430, which is the one-action rule, it specifically provided, and | quote, "As
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used in this section, an 'action'," that's in quotations, "does not include any act or
proceeding to appoint a receiver." A receivership proceeding, as the Court noted, is
under the express supervision of the court. And what happened here is different
than what Mr. Larsen has recited.

THE COURT: Well, let me ask you this, generally the receivership order, |
mean, just because there's a receiver doesn't mean the receiver is -- and just
because the receiver is under Court supervision doesn't mean the receiver is
exempt from every other statute.

MR. FORSTADT: Of course not.

THE COURT: | mean, it's a general clause in the receivership order that you
have to comply with all applicable statutes.

MR. FORSTADT: Correct.

THE COURT: So, | mean, yeah, | understand your argument is Chapter 40
wouldn't have applied at all; and therefore, it doesn't fall within, you know, within the
scope -- it's not something the receiver's going to have to comply with. But | guess
I'm asking a matter of -- to the extent that we have a possible ambiguity here in the
application of the statutes, I'm asking as a matter of policy, why shouldn’t the
receiver have to comply with all the same statutes that would have had to been
complied with if this were a foreclosure and a sale through any other means?

MR. FORSTADT: Let me give you a business-like answer to that question if |
can, please?

THE COURT: Okay.

MR. FORSTADT: This was a 157-unit, mixed-unit apartment-condo complex.
It was not suitable for a receiver sale -- for a appraisal for a deficiency sale or by

the -- acting under the deficiency statutes. And there’s reasons as follows. There
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are some cases where the lender just doesn't' want property. It could be for
environmental reasons; it could be that you don’'t want to sell 157 times --

THE COURT: He doesn’t want to run an apartment complex, sure, right.

MR. FORSTADT: You got it, exactly correct. So, in that situation is the
lender relegated to Chapter 40, or is there other remedies which is available to the
lender? Here the lender chose to use the general receivership law, it's buttressed
by 40.430 that the action to obtain a receiver is not an action as that term is used in
Section -- in Chapter 40. Now, there's nothing that says we cannot do it. Now, the
cases cited by counsel are all distinguishable on the facts and on the law. On the
law they're distinguishable because they were Chapter 40 cases and this is not a
Chapter 40 case.

On the fact they're distinguishable because, for example, in the Keever
case, there was a clogging up of the equity of redemption; there was an agreement
for a private sale, which carved out the junior lienor. Here there was no such private
sale. Indeed, for a period of in excess of three months, there was solicitations of
offers. To characterize this as a private sale is elite and more athletic than logical.
This was advertised throughout the country. There was --

THE COURT: Well, let me ask you -- let me ask you this, as a matter of
procedure then, you guys filed your motion for summary judgment first, and |
understand that you're withdrawing it now.

MR. FORSTADT: Uh-huh, without -- without prejudice, if we could?

THE COURT: It was kind of continued -- right -- and it was continued last
time because there was an issue of, as | recall it, the wrong document had been
included as an exhibit and you guys wanted to -- somebody to change a document,

so | said, all right, instead of ruling on it, let's just, you know, get the correct
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document so | can look atit. But in theory, | could have granted your motion a
month ago.

MR. FORSTADT: Uh-huh.

THE COURT: And we would have had a deficiency judgment hearing, and
now |'ve already made a finding granting your motion that this is a deficiency
judgment. So, as a matter of procedure, if that's what | could have done, let's
even -- let's say that | did that, how can you sit here today and suddenly say, oh, |
want to take it all back even though we've already had a deficiency judgment
hearing and say N.R.S. Chapter 40 doesn't apply? In other words, it's sort of a
judicial estoppel question is what I'm asking.

MR. LYNCH: Well, Your Honor, since that was my mistake let me address
that. We filed our motion, | think it was in April, we came to hearing --

THE COURT: Right, April 25"

MR. LYNCH: -- as it turns out, the assignment from bank one to bank two
contained an incorrect page two. Mr. Larsen pointed that out, Your Honor correctly
wanted to see that -- that corrected, and so that's what we did. But Mr. Larsen at
that hearing, and if you check your minute order you'll see this, Mr. Larsen said you
can't possibly grant summary judgment because I'm going to file a motion next
week.

THE COURT: Right. But the fact that he, you know, | mean, what | was
doing is trying to be considerate and say, all right, I'll look at both motions, but |
could have just granted your motion that day because it's not really a defense to one
motion to say, I'm going to file another motion. But --

MR. LYNCH: Sure, but --

THE COURT: --to the extent | could have done that, we could have had a
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deficiency judgment hearing already, you know, weeks ago. And then you'd be
coming here and saying, oh, no, no, | want to walk that all back; Chapter 40 doesn't
apply.

MR. LYNCH: Well, to be quite honest with Your Honor, that -- the purpose of
that motion filed in April was to establish liability. The deficiency hearing, what | was
calling a deficiency, and | think it was a fundamental misunderstanding, if -- to the
extent you define a deficiency as that which exists after a foreclosure, we don't have
a deficiency, right, because there's been no foreclosure.

THE COURT: Right. Sure. | understand your argument. Sure.

MR. LYNCH: If the foreclosure -- if the deficiency -- well, | didn't really
understand those two concepts, and | wasn't understanding that Mr. Larsen's
perspective of deficiency means something that exists after a foreclosure, and |
probably just confused the terms, and | think that's what happened. But in essence,
| think it depends, what | was trying to get to there was let's get the liability done and
then if Your Honor wants to consider the fair-market value offset of what is owed
compared to what was realized, | mean, that's kind of the whole point of these
foreclosure statements is to say; listen, it's not fair for a property that's worth 10
million, a creditor comes in and credit bids for a million, and then goes after the
debtor for everything else, let's -- let's close this down. Here there was nothing like
that. And the point of that motion was simply to establish liability and a fair market
value offset.

Now, whether | call that a deficiency or whether you call that something
that exists after a receiver sale, | think is kind of splitting hairs at this point.

MR. FORSTADT: | do have a concern for the Court that had the Court

granted the motion for deficiency judgment, the appeal would have been stronger
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than it need be because as logic, as counsel points out, there was not a deficiency
sale. And if there was not a deficiency sale --

THE COURT: Well, except the problem is, if | granted the relief that you
specifically requested me to grant, you actually couldn't appeal that because -- you
couldn't have --

MR. FORSTADT: No, I'm talking about --

THE COURT: -- because it would have been invited error.

MR. FORSTADT: -- I'm talking about the appeal by Mr. Larsen at that point.

THE COURT: Oh, right, okay.

MR. FORSTADT: Butl want it clear, if | could, to point out that even if this is
a Chapter 40 proceeding, which it is not, we have complied with the thrust of
Chapter 40 in all respects. Counsel says, well, you're out because of the statute of
limitations. And he's referring to the six-month period to bring the deficiency action
after the auction sale. And factually, that's erroneous, so we have a question of fact
to be resolved.

The reason it's erroneous is the deed in this case, the sale of the
property occurred on June 8". The civil action seeking the shortfall, as it were, was
filed on November 24", So the period between June 8™ and November 24" is not
the six-month period and the civil action is commenced by the filing of a complaint
with the court which we did. That's the Valpert case, 85 Nev. 437. So that six-
month rule, to the extent it applied was complied with. And | can run down the other
objections if the Court wishes now or later, which Mr. -- which counsel has to the
foreclosure proceedings. | would point out that one of the things we're trying to do
here is to have a clean record and have a logical record. And it's a logical non-

sequitor from my standpoint to have a deficiency judgment after a deficiency sale
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when there was never a deficiency sale. There was a public sale, but it did not
come with the baggage of Chapter 40.

THE COURT: Allright. Mr. Larsen, anything you want to add?

MR. LARSEN: Yes, this business about the statute of limitations argument he
just made, they didn't mention it in their brief. And we anticipated that they may
make it. But we withheld from our opening brief, the case that we were reserving for
our reply and that -- if they had raised the issue. But there is a Nevada Appellate
Court case that's squarely on point --

THE COURT: Is this one that's cited in your brief or one that you're saying
you didn't cite.

MR. LARSEN: No, no, we didn't cite it.

THE COURT: Okay.

MR. LARSEN: We didn't cite it in the reply brief because they never raised
the issue. We anticipated that they might. And so we would have been prepared.
But there's a case called Paykar Construction Inc. v. Bedrosian, | don't have the full
cite in a draft what we previously had, but | do have quotes from it with the exact
pages. It's at 71 Cal.App. 4™, pages 805, 806, and 808. The quotes from that case
are as follows: "We conclude that the three month," and the three-month period in
California is the statute of limitations, at least at the time of that case, it says, "we
conclude that the three-month period begins when the highest bid is made at the
sheriff's auction and affirm the trial court's dismissal of the action. The question is
what does the date of the foreclosure refer to when the sheriff sells the property
referred to by the appellant as the falling of the sheriff's hammer or when the sheriff
certificate of sale is recorded as the appellant urges." The Court goes on to say,

"Appellant argues that to interpret the word sale as an event occurring at the time of
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the auction, would create a forfeiture against him and a windfall for the respondent
and that we should engraft an equitable tolling doctrine in his aid." Then the Court
says, "None of the cases appellant cites involve anti-deficiency statutes. The
legislature has declared its intention to limit strictly the right to recover deficiency
judgments.”

Now, | should also add that Chapter 40 specifically refers to the date of
the foreclosure sale as the beginning of the statute, and there is another -- | don’t
have the exact citation -- but in Chapter 40, two or three sections after 40.430, there
is a statute that says: “The trustee’s deed must be recorded within 30 days of the
sale.” So our own statutory scheme contemplates a sale date and a recording date,
but the sale date for purposes of the statute of limitations is the date of the sale itself
and in this case, that was Judge Togliatt’'s sale confirming it in open court.

The fact that they waited until just before six months after the recording
tells -- | think speaks volumes as to where they knew their problem was, but they
have raised this issue at the very last moment and had they done so, we would have
cited the Paykar v. Bedrosian case, but again it's at 71 Cal. App.4™ at pages 805
through 808. The first page | don't have and that was the first page of the decision.

THE COURT: All right.

MR. FORSTADT: Your Honor --

MR. LARSEN: In any case, nothing they have said exempts them from the
requirements of Chapter 40, as Your Honor correctly points out. The receiver could
have still complied with those statutes. If they intended -- | mean -- all their motion
to sell the property asks for was permission to sell the property. If they wanted to
take that sale one step further to ask for a deficiency, all they had to do was comply

with the deficiency statutes. The receiver himself could have advertized at public
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sale. The receiver could have conducted a public auction. They chose not to do
that, so they chose to basically avoid a claim for a deficiency altogether, and by that
choice the statute of limitations has run, and the case must be dismissed. Thank
you, Your Honor.

MR. FORSTADT: If you please, Your Honor?

THE COURT: Sure.

MR. FORSTADT: The lender did not choose the manner in which the
receiver was willing to sell the property. The receiver chose the manner in which the
receiver was going to sell the property after consultation with the broker and the
marketing consultant that he had hired.

| wish to digress for a moment. |n terms of a windfall, we can’t go
windfall here. The note was purchased for approximately nine and a half million
dollars -- I'm sorry -- for approximately 20 -- $20 million and approximately sold for
39 million. The windfall would be if the receiver -- if the lender doesn't have to step
to the plate.

Now in addition to that, counsel quotes a Cal.App. case, which is all
well and good, but | would support our Supreme Court’s case as to when it actually
commences, so we're left with the narrow question then is when is the sale? Well
there’s not a foreclosure sale, so | think we can skip the question; but if we want to
drill down on the question, is when the sale was, the sale would be upon the deed.
There was no hammer to come down. There was no procedure other than a deed
to transfer the title. Upon the transfer of title, the clock, if there was one, began to
run, and that clock expired six months thereafter, and well within that six months, we
commenced our action, and the commencement of the action would toll the running

of the clock.
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THE COURT: Allright.

MR. LARSEN: Could | respond to that, Your Honor.

THE COURT: Sure.

MR. LARSEN: | want to illustrate the nonsensical approach that they're
suggesting. They're saying the deed was recorded in June of 2010. All right.

Then -- let’s take their argument a few steps further. Mr. Lynch even acknowledged
that we would still have to have a fair-market value hearing; and if we're going to
have a fair-market value hearing, why is that? It's only because the statute requires
it.

THE COURT: He's misquoting me.

MR. LARSEN: Well, that's what | heard. In any event, then we say, if we're
going to have a fair-market value hearing, is it going to be on June the -- is the
valuation date going to be on June the 6™, and what occurred on June the 6" to
make this judicial supervision of a sale at that price, because the hearing was back
in March; and if we're talking about evaluation date of June 5™ or June 6", doesn't
that clearly underscore the whole argument that they’re making that there has to be
a sale where the hammer falls, and that's the day you determine value, and their
whole approach to this is to basically ask Your Honor: Please, please find us a way
to escape from this trap that they set for themselves, and they have to face their
consequences of their own choices.

This is a clear case for summary judgment as demonstrated by the
numerous Nevada Supreme Court cases that we have cited and they have made no
attempt to distinguish. The Shields case is very clear, yet they make no attempt to
distinguish it, so summary judgment is clearly proper in this case in favor of the

defendants.
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THE COURT: Allright. Here's what I'm going to do. Since this obviously is a
potentially dispositive motion, first of all for the record, I'm going to allow the plaintiff
to withdraw their previously-filed motion for partial summary judgment that was filed
on April 25" so all that I'm left with is the defendants’ motion for summary judgment.
What I'm going to do as | typically do on potentially dispositive motions is I'm going
to take it under advisement, and you guys will get something in writing hopefully in a
week or less. | try to get things out within seven days. If | don’t get them out by
then, then they tend to fall through the cracks, so expect something maybe early
next week. Is that -- let me just ask you -- procedurally | know that this isn’t set for
trial until February, but where are we in discovery and with the deadlines coming
up? Are you guys --

MR. FORSTADT: We're getting ready to have a fight with respect to
discovery, with respect to whether or not they're entitled to certain things. If | could
indulge -- with the indulgence of the Court, | didn’t need to point out one thing.
Counsel has said there was no fair-market value determination of this case, and that
Is wrong. There was a proceeding before Judge Togliatti. There’s a written
pleading in the file, an order in the file, saying that this sale was “within the range of
the fair-market value.” Now to say that there’s not ever been any fair-market
determination is just flat out wrong.

THE COURT: Allright. Well --

MR. LARSEN: Your Honor, Mr. Rapaport was not a party to the case at that
time.

THE COURT: No. | gotthat; right. All right.

MR. FORSTADT: Mr. Rapaport was sitting in court at the time that that

occurred, so --
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MR. LARSEN: That's not true.

MR. FORSTADT: --interms of notice -- will the order says he was. Interms
of notice, he certainly had notice of what was transpired.

THE COURT: Allright. Well, as | said, you guys will get something in a few
days, and that way -- you know, the reason | like to do that is that way you guys
know where I'm going with it, and if -- | guess depending on the resolution of the
motion, if there’'s an appeal by either side, then there’s a record of why | did what |
did for the Supreme Court. All right? So, like | said, maybe a week or so, although
we start a trial on Monday, so it might be a little bit longer than a week, maybe -- but
at the very latest, it would be the latter half of next week. | hope it's sooner than
that. All right? Thanks.

MR. FORSTADT: Thank you, Judge.

MR. LARSEN: Thank you, Your Honor.

PROCEEDING CONCLUDED AT 9:45 A M.

R T

ATTEST: |do hereby certify that | have truly and correctly transcribed the audio-
video recording of this proceeding in the above-entitled case.

' SARA RICHARDSON
Court Recorder/Transcriber
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ORDER Q%« M&ﬂ«w——

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

U.S. BANK NATIONAL
ASSOCIATION AS TRUSTEE,
CASE NO. A595321
Plaintiff, DEPARTMENT NO. XX
V.
ORDER GRANTING
PALMILLA DEVELOPMENT CO., DEFENDANTS’ MOTION FOR
INC., et al., SUMMARY JUDGMENT
Defendants.

F. Lynch, Esq. and Matthew J. Forstadt, Esq., appearing for and on behalf of the
Plaintiff; Brent A. Larsen, Esq., and Shana S. Gullickson, Esq., appearing for and on
behalf of the Defendants, and the Court being fully advised in the premises, finds:

(1)  This matter comes before the Court on a Motion for Summary Judgment
filed by the Defendants, Palmilla Development Co. (a Nevada corporation) and Hagai
Rapaport (an individual). The Plaintiff, U.S. Bank National Association (as Trustee for
the Registered Holder of certain securities by and through its special servicer) also filed
a Motion for Partial Summary Judgment that was originally calendared for the same
hearing date as the Defendants' Motion, but at the August 8 hearing the Plaintiff

withdrew its Motion. Therefore, only the Defendants' Motion is presently before this

Court.

O Voluntary Dis O StpDis Sum Jogmt | FINAL DISPOSITIONS

O tnvoiuntary (stat) Ois {1 Stip Jogmt ‘Non-Jury Trial | (3 Time Uimit Expired

G Jdgmt on Ard Award J{) Defaultddgmt  {OqJury Tigd | £ Disraissed (with or without prjudice)
D Mo to Dis (by deft) {1 Transterred | O wognent SatistieaPaid in fut

This matter having come before the Court on the g day of August, 2012, Michael
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(2)  Briefly, the undisputed facts of this action are as follows. This action
arises from a 2007 Loan in the amount of $20,150,000.00, evidenced by a Note and
Deed of Trust, and secured against certain real property. Defendant Rapaport personally
guaranteed the Loan pursuant to a written Guaranty attached as Exhibit C to the
Plaintiff's "Objection.” The original Loan underwent a series of assignments which need
not be described in detail here as the parties agree that the Plaintiff is now currently the
legal holder of all beneficial interest under the Deed of Trust. On September 3, 2009,
this Court appointed a Receiver to take possession, custody and control of the real
property secured by the Deed of Trust. (See, "Order Appointing Receiver," dated May
19, 2010, attached as Ex. 7 to the Plaintiff's Motion for Partiai Summary Judgment,
withdrawn by oral motion on August 8, 2012). Subsequently, the Recetver filed a
Motion to approve a sale of the property, which was unopposed and granted by the Court
on March 26, 2010. (Copy attached as Ex. § to the Plaintiff's Motion for Partial
Summary Judgment). The property was sold for the amount of $9,500,000.00, which the
parties agree is substantially less than the amount of the Loan that remained unpaid as of
the date of the sale.

(3) Initially, the Plaintiff filed a complaint seeking only the appointment of a
Receiver, which was granted by this Court (per Judge Togliatti). Subsequently, the
Plaintiff filed a First and Second Amended Complaint which added causes of action
styled "breach of contract" but which the parties agree seek damages arising from the
deficiency between the remaining balance of the Loan owed as of the date of the sale by
the Receiver, and the proceeds actually obtained from the sale. On April 25, 2012, the
Plaintiff filed a "Motion for Partial Summary Judgment and Request for Deficiency
Hearing Pursuant to NRS 40.457." The Motion originally came before this Court for a
hearing on May 30, 2012, but argument was continued because the parties indicated that

certain exhibits had been incorrectly attached to that Motion and the Plaintiff wished to

2
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file a corrected copy of the exhibits for the Court's review. In the interim, the
Defendants filed their Motion for Summary Judgment on July 5, 2012.

(4) By its Motion, the Defendants assert that they are entitled to judgment as a
matter of law on "all issues of liability in this case" because the Plaintiff is not entitled to
the relief that it seeks, namely, the recovery of the deficiency between the amount of the
Loan remaining unpaid and the amount received from the sale of the property. The
Defendants contend that the reliet sought by the Plaintiff is barred for three separatc and
independent reasons under the so-called Anti-Deficiency statutes, NRS 40.451 et seq.
First, the Defendants aver that because the property was sold through a private sale
rather than a public auction to the highest bidder, the Plaintiffs are statutorily precluded
from seeking a deficiency. Second, the Defendants assert that the claims asserted
against Defendant Rapaport as guarantor of the Loan are barred by NRS 107.095
because the Plaintiff failed to comply with statutorily required notice requirements prior
to the sale of the property. Third, the Defendants contend that any action seeking
recovery of a deficiency is time-barred by NRS 40.455 because the Plaintiff failed to file
its deficiency action within six months following the date of the sale.

(5) Inresponse to the Defendants' Motion, the Plaintiff filed an "Objection” to
the Motion which essentially asserts that because the property was privately sold by the
Receiver and not through a "foreclosure,” none of the statutes cited by the Defendants
apply. (See Plaintiff's Objection, page 2, lines 6-7: "This case can not be adjudicated as
a 'garden variety' deficiency case since there never was a foreclosure"; page 3, lines 5-6:
"Not being a foreclosure sale, there was no [deadline under NRS 40.455] for a
deficiency judgment”; lines 24-25: "there was never any foreclosure and thus there is no
foreclosure date™). The Plaintiff also suggests that the Motion is premature and should
be "taken off calendar" until further discovery has been conducted.

(6) A party seeking summary judgment under Rule 56 of the Nevada Rules of

3
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Civil Procedure bears the burden of demonstrating that there are no genuine issues of
material fact and that it is entitled to judgment as a matter of law. In considering such a
motion, the Court must view all of the evidence in the light most favorable to the non-
moving party unless it is clear that there are no genuine issues of fact.

(7)  Once the moving party demonstrates the absence of a genuine issue of fact,
the burden shifts to the non-moving party to show the existence of such genuine issues
of material fact through admissible evidence. To defeat summary judgment, the non-
moving party cannot rely upon speculation, conjecture, or upon the unsupported
arguments of counsel.

(8) A dispute of fact is "genuine” if a jury could return a verdict for the non-
moving party on that issue. Whether a fact is "material” is determined by the governing
substantive law applicable to the underlying cause of action.

(9)  In both supporting and opposing summary judgment, the parties must rely
upon evidence that would be admissible at trial under the applicable Nevada rules of
cvidence. A party cannot rely upon inadmissible evidence to either justity or defeat
summary judgment. See NRCP 56(e) (affidavits in support of or in opposition to
summary judgment "shall set forth such facts as would be admissible in evidence™). See
also, Collins v. Union Federal Savings & Loan Ass'n, 99 Nev. 284, 301 (1983) (evidence
in support of or in opposition to summary judgment must be evidence that would be
admissible at trial).

(10)  As an initial observation, while the Plaintiff suggests that the Motion is
premature and should be "taken off calendar" until further discovery has been completed,
the Plaintiff has not actually satisfied the requirements for seeking a continuance under
NRCP 56(f). The Plaintiff fails to supply an affidavit in support of its assertions which
demonstrates "how further discovery will lead to the creation of a genuine issue of

material fact." Aviation Ventures v. Joan Morris, Inc., 121 Nev. 113, 118 (2005). The
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Court could deny relief for this omission alone. Choy v. Ameristar Casinos, 127 Nev.
Adv. Op. 78 (November 23, 2011) (failure to include affidavit is not "substantial
compliance" with an express requirement of 56(f) and therefore additional discovery not
warranted). In any event, affidavit aside, the Plaintiff has failed to identify any genuine
issues of fact that it cannot now discover that might be uncovered through additional
discovery as required for a continuance under NRCP 56(f).

(11} The Court also notes that, while the Plaintiff opposes the instant Motion, it
does not identify any triable issue of material fact that would preclude the granting of the
Motion. Rather, the Plaintiff's Objection disputes only the legal consequences of the
undisputed facts, namely, whether, as a matter of law, the provisions of NRS 40.451 et
seq. bar this action. However, issues of law are for the Court, not a jury, to resolve, and
therefore the existence of a disputed question of law is insufficient to preclude summary
judgment when the moving party has otherwise met its burden under NRCP 56.

(12) Broadly, the fundamental question before the Court is whether the sale of
the property in this case was of such a nature that the requirements of NRS Chapter 40
(and some of the provisions of NRS Chapter 107) apply to it, including provisions
limiting the right to pursue a deficiency against the debtor, the procedures for seeking
recovery of such a deficiency, and any notice and timeliness requirements governing
actions seeking such a deficiency. The Defendants assert that the provisions of NRS
Chapter 40 (and 107) apply to the sale of any property that constituted security for a
Loan whether the sale was conducted by a trustee or by the Receiver in this case, and
because those provisions have not been complied with, the Plaintiff cannot seek recovery
of any deficiency in this case. In contrast, the Plaintiff asserts that because the sale of
the property in this case was accomplished through a private sale by the Recciver acting
under the Court's supervision and authority, this action is not fundamentally an action

seeking a "deficiency" under NRS Chapter 40, but rather "a simple case for damages”

5
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arising from the breach of a contract. (Plaintiff's Objection, page 3, lincs 13-14),
(13) At various times in this litigation, the Plaintiff appears to have admitted
that NRS Chapter 40 applies to its causes of action. As noted, the Plaintiff filed its
Motion for Partial Summary Judgment on April 25, 2012, specifically requesting this
Court to conduct a deficiency hearing pursuant to NRS 40.457. Throughout the
Defendants’ Motion, the Plaintiff repeatedly referred to its own claims as seeking a
deficiency judgment under NRS Chapter 40, even including an entire section titled
"Deficiency Judgments." (Plaintiffs' Motion for Partial Summary Judgment, page 6).

The opening sentence of that section reads:

"The law applicable to this dispute, which is the law prior to the enactment
of AB 273, provides that a deficiency award for this loan secured by real
property under NRS 40.459 is determined as follows..." (Plaintiff's
Motion for Summary Judgment, page 6. lines 14-16).

(14) The same Motion contains a separate section titled "Under Chapter 40,
Plaintiff is Entitled to Summary Judgment on Liability for the Deficiency Against
Borrower and Guarantor." (Plaintiff's Motion, page 12). The opening sentences of that

section read:

"NRS 40.455 provides that the court, after hearing, 'shall award a
deficiency judgment'..The hearing is governed by NRS 40457.."
(Plaintiff's Motion, page 12, lines 23-26).

(15) Citing to these arguments, the Defendants' Motion avers that the Plaintiff
should now be bound to the judicial admissions that it expressly made to the Court that
NRS Chapter 40 provides the law governing its causes of action. However, in response
to the Defendants' Motion, the Plaintiff now avers that it was mistaken in relying upon
any provision of NRS Chapter 40. Therefore, at the August 8 hearing, the Plaintiff
withdrew its Motion. Furthermore, in its Objection to the Defendants' Motion, the

Plaintiff writes:
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) opposed to a Motion for Contract Damages. This is not a deficiency
proceeding, it is a prove up of damages having nothing to do with a
3 foreclosure.” (Objection, page 2, footnote 3).
4 . . : :
"...the Plaintiff, without conceding the efficacy of the reason given, would
5 be willing to have its Motion for Summary Judgment 'marked off' in order
that outstanding discovery can be completed. In terms of delay and in
6 order not to be thought to be 'sandbagging' the Court, it is the intention of
7 the Plaintiff to amend the present Motion for Summary Judgment to
eliminate the Deficiency references and make it a 'straight' case of contract
8 damages...." (Objection, page 4, lines 12-17).
9 (16) However, while the Plaintiff's position might otherwise appear reasonable
10| and its Motion for Summary Judgment might otherwise perhaps be considered to have _
111/ peen a mistake that was subsequently rectified by its withdrawal of its Motion, the Court
121 notes that the Motion for Summary Judgment is not the only pleading filed in this case in
O A
2 13 which the Plaintiff referred to its own causes of action as seeking a "deficiency @
N =
‘W
= 14 judgment." For example, on June 30, 2011, the Plaintiff filed an "Opposition to 3
15 '
Defendants’ Motion to Dismiss, or in the Alternative, Motion to Require a Substantial
16
Bond." In it, the Plaintiff sought to differentiate the Second Amended Complaint from
17
two previously filed Complaints by asserting as follows:
18
19 " ..the Complaint was amended to add the deficiency causes of action subsequent
to the sale of the Property that established the amount of the deficiency.
20 Therefore, Defendants’ request for an additional bond...should be denied.”
21 (Plaintiff's Opposition, page &, lines 7-10).
29 (17) Similarly, in the Joint Case Conference Report filed by the parties on
23 November 9, 2011, the Plaintiff asserted as follows:
24 "Plaintiff is suing the Defendants to recover a deficiency judgment on a
25 real estate loan that was made to Palmilla Development as the borrower
and which was personally guaranteed by Hagai Rapaport... The property
| 26 was later sold by the receiver on March 18, 2010...which Plaintiff claims
resuits in a deficiency against the Defendants, jointly and severally...."
27 (Joint Case Conference Report, page 2, lines 5-11).
| 28
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"The Plaintiff is not without fault in this confusion. Unfortunately, it
incorrectly captioned the pending motion as one for deficiency judgment as
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(18) Thus, a strong argument can be made that the Plaintiff, having expressly
characterized its own position in multiple motions filed throughout the litigation as an
action seeking a deficiency judgment under NRS Chapter 40, should be estopped from
now asserting the exact opposite in order to defeat a pending Motion for Summary
Judgment filcd by the opposing party. The Court could simply grant the Defendant's
Motion by applying the doctrines of "judicial estoppel” or "judicial admission” without
even considering the underlying arguments asserted by the parties. However, while
noting the existence of this possible resolution, in the interests of justice and fairess the
Court will consider the merits of the arguments presented in the Defendants’ Motion and
the Plaintiff's "Objection."”

(19) Notwithstanding the arguments that it made previously in this case, the
Plaintiff now maintains that this action constitutes a "simple breach of contract” case.
Fundamentally, the Plaintiff avers that the various provisions of NRS Chapter 40 cited
by the Defendants do not govern this action because a sale of the property by the
receiver necessarily does not constitute a "foreclosure sale” or "trustee's sale.” (See
Plaintiff's Objection, page 2, lines 6-7: "This case can not be adjudicated as a 'garden
variety' deficiency case since there never was a foreclosure”; page 3, lines 5-6: "Not
being a foreclosure sale, there was no [deadline under NRS 40.455] for a deficiency
judgment"; lines 24-25: "there was never any foreclosure and thus there is no foreclosure
date").

(20) Essentially, the Plaintiff suggests that a sale by a Receiver is, ipso facto,
not a foreclosure sale and therefore by definition NRS Chapter 40 does not apply to any
sale of property by a Receiver. However, the Plaintiff is incorrect in at least the broadest
sense. In certain circumstances, a sale of property by a receiver can theoretically
constitute a "foreclosure." NRS 32.010(2) expressly permits the appointment of a

receiver in an action by a mortgagee "for the foreclosure of the mortgage and sale of the

8
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mortgaged property." See generally, Fletcher Cyclopedia of the Law of Corporations,
Chapter 64, section 7667 ("The appointment of a receiver in an action to foreclose a
mortgage executed by a corporation is not an unusual procedure”). Thus, it does not
follow that the mere fact that the property in this case was sold by the Receiver, by itself,
necessarily means as a matter of law that there could have been no foreclosure within the
meaning of NRS Chapter 40.

(21) Interestingly, NRS 32.010 requires that, when a receiver is appointed in
connection with a foreclosure and sale of a property, it must appear that "the property is
probably insufficient to discharge the mortgage debt.” NRS 32.010(2). Thus, NRS
32.010(2) actually requires that a deficiency "probably” exist before a receiver can even
be appointed, thus suggesting that the Legislature expressly contemplated that a
mortgagee could still seek a deficiency judgment following a sale of the secured
property by a receiver. The question before the Court is whether NRS Chapter 40 would
apply to any subsequent action to recover such a deficiency.

(22) In determining whether the provisions of NRS Chapter 40 apply to the sale
of the property by the Receiver in this case, the Court starts with the plain language of
the relevant statutes. The words of a statute are assigned their ordinary meaning unless it
is clear from the face of the statute that the Legislature intended otherwise. When "the
language of a statute is plain and unmistakable, there is no room for construction, and
the courts are not permitted to search for its meaning beyond the statute itself." Estate of
Smith v. Mahoney's Silver Nugget, 127 Nev. Adv. Op. 76 (November 23, 2011). Thus, if
the Legislature has independently defined any word or phrase contained within a statute,
the Court must apply the definition created by the Legislature. If, and only if, the Court
determines that the words of the statute are ambiguous when given their ordinary and
plain meaning, then reference may be made to other sources such as the legislative

history of the statute in order to clarify the ambiguity.

9
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(23) The Anti-Deficiency provisions of NRS Chapter 40 apply to
"indebtedness" arising in connection with a "foreclosure sale." NRS 40.451. The term
"indebtedness” is defined as "the principal balance of the obligation secured by a
mortgage or other lien on real property, together with all interest accrued and unpaid
prior to the time of the foreclosure sale..."

(24) The phrase "foreclosure sale" is used frequently throughout the NRS. See,
e.g., NRS 14.010 (requiring the filing of lis pendens "in an action for the foreclosure of a
mortgage upon real property™); NRS 113.135 (certain notices required when property is
sold do not apply to a sale "by foreclosure pursuant to chapter 107 of NRS"); NRS
107.080(3)(b) (describing trustee's power of sale "if the property is a residential
foreclosure"); NRS 107.087 (notice requirements for residential foreclosure); NRS
107A.260 (permitting appointment of receiver "to foreclose the security instrument");
NRS 645F.390 (licensing of "foreclosure consultants").

(25) The phrase "foreclosure sale" is defined in two places within the NRS.

NRS 40.462(4) states as follows:

As used in this section, “foreclosure sale”™ means the sale of real property
to enforce an obligation secured by a mortgage or lien on the property,
including the exercise of a trustee’s power of sale pursuant to NRS
107.080.

(26) NRS 107.025 provides as follows:

NRS 107.025 Estate for years: Encumbrance by deed of trust;
foreclosure by exercise of power of sale. A deed of trust may encumber
an estate for years however created, including a lease of a dwelling unit of
a cooperative housing corporation, unless prohibited by the instrument
creating the estate, and foreclosure may be had by the exercise of a power
of sale in accordance with the provisions of this chapter.

(27) The Court also notes that Black's Law Dictionary (2006) defines

"foreclosure" as follows:

001434
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"A legal proceeding to terminate a mortgagor's interest in property,
instituted by the lender (the mortgagee) either to gain title or to force a sale
in order to satisfy the unpaid debt secured by the property."

(28) Thus, a "foreclosure” is defined within the NRS as either the sale of real
property to enforce an obligation secured by a mortgage including (but not limited to) a
trustee's sale (NRS 40.462), or alternatively, "the exercise of a power of sale" of property
encumbered by a deed of trust in accordance with the provisions of NRS Chapter 107
(NRS 107.025). NRS Chapter 107 generally relates to the sale of encumbered properties
via a trustee's sale, and the parties do not dispute that the sale in this case was not a
trustee's sale. However, the Court also notes that NRS 107.100 also permits the
appointment of a receiver after a debtor has defaulted on the indebtedness; indeed, the
Plaintiff cited this provision as the legal basis for its second cause of action. (See,
Complaint filed July 16, 2009, page 10, "Second Cause of Action -- Appointment of
Receiver NRS 107.100 or NRS 32.010"). Therefore, it appears to the Court that, under
NRS 107.025, as a matter of law, if a receiver appointed pursuant to NRS 107.100
exercises the power to sell real property encumbered by a deed of trust in order to satisfy
the indebtedness, such a sale expressly constitutes a "foreclosure sale.”

(29) Thus, all three of these definitions (NRS 40.462, NRS 107.025, and the
dictionary definition), when interpreted literally and in accordance with their commonly
accepted and plain meaning, would encompass the sale of a property by a receiver in
order to satisfy an outstanding mortgage. Notably, none of the three definitions contain
any restriction relating to whether the sale was "private” or "public," or whether the sale
was conducted at the request of, or by, a court-appointed receiver or any other party. All
that is required is that the sale was initiated by someone other than the borrower and that
it was conducted for the purpose of enforcing or satisfying an obligation secured by a
mortgage. The parties do not dispute that this was the purpose of the Receiver sale in

this case; indeed, the Plaintiff's "Motion To Approve Sale of Receivership Property”
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filed on February 11, 2010, makes clear that the purpose of the sale was to satisfy the
indebtedness and not, for example, another business purpose unrelated to the mortgage.
Therefore, the sale by the Receiver in this case falls within the statutory definition of a
"foreclosure sale." Consequently the Court concludes, as @ matter of law, that the sale of
the property in this case by the Receiver constituted a "foreclosure sale," and that the
provisions and protections of NRS Chapter 40 apply to any action seeking a deficiency
judgment after the sale.

(30) NRS 107.095 states as follows:

NRS 107.095 Notice of default: Mailing to guarantor or surety of
debt; effect of failure to give.

1. The notice of default required by NRS 107.080 must also be sent by
registered or certified mail, return receipt requested and with postage
prepaid, to each guarantor or surety of the debt. If the address of the
guarantor or surety is unknown, the notice must be sent to the address of
the trust property. Failure to give the notice, except as otherwise provided
in subsection 3, releases the guarantor or surety from his or her obligation
to the beneficiary, but does not affect the validity of a sale conducted
pursuant to NRS 107.080 or the obligation of any guarantor or surety to
whom the notice was properly given.

2. Failure to give the notice of default required by NRS 107.090,
except as otherwise provided in subsection 3, releases the obligation to the
beneficiary of any person who has complied with NRS 107.090 and who is
or may otherwise be held liable for the debt or other obligation secured by
the deed of trust, but such a failure does not affect the validity of a sale
conducted pursuant to NRS 107.080 or the obligation of any person to
whom the notice was properly given pursuant to this section or to NRS
107.080 or 107.090.

3. A guarantor, surety or other obligor is not released pursuant to this
section if:

(a) The required notice is given at least 15 days before the later of:

(1) The expiration of the 15- or 35-day period described in
paragraph (a) of subsection 2 of NRS 107.080;

(2) In the case of any trust agreement which concerns owner-
occupied housing as defined in NRS 107.086, the expiration of the period
described in paragraph (b) of subsection 2 of NRS 107.080; or

(3) Any extension of the applicable period by the beneficiary; or

(b) The notice is rescinded before the sale is advertised.

12
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(31) By way of brief summary, NRS 107.095 requires that in connection with
any foreclosure sale when the indebtedness has been guaranteed by a third party, certain
notices "must” be sent to the guarantor, and if those notices are not sent, the guarantor is
released from its obligations to the creditor. Defendant Rapaport asserts that those
notices were not sent to him as expressly required. In response, the Plaintiff does not
even assert that it complied with NRS 107.095; instead, it first argues that NRS 107.095
does not apply because there was no "foreclosure," and, seéond, avers that despite any
noncompliance with NRS 107.095, Rapaport had "actual notice" of the proceedings
involving the action seeking the appointment of a receiver. However, neither assertion
excuses the failure to comply with the express requirements of NRS 107.095. As noted
above, the Court finds as a matter of law that the sale in this case was a "foreclosure
sale" within the meaning of the NRS, and thus that NRS 107.095 applies to this action.
The Court also notes that NRS 107.095 is a mandatory statute which expressly states in
unconditional terms that the notices "must" be sent to the guarantor. In other words, the
requirements of NRS 107.095 "must” be complied with even where the guarantor might
otherwise have acquired actual notice of the pendency of the action through other
avenues outside of the NRS. The Plaintiff has failed to identify any genuine issue of fact
which would preclude summary judgment, but rather only offers disputed interpretations
of law. When the material facts are undisputed, summary judgment is appropriate when
the law favors the moving party because questions of law are for the Court, not a jury, 1o
resolve.

(32) NRS 40.455 requires that any action seeking a deficiency judgment must
be brought within six months of the foreclosure sale. Here, the Plaintiff does not dispute
that it failed to assert the deficiency for more than six months following the Receiver
sale. Instead, it offers two legal arguments excusing the delay. First, it contends that

NRS 40.455 does not apply to its action for breach of contract as a matter of law, an
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assertion that is rendered moot by the conclusions contained hereinabove. Second, the
Plaintiff contends that the six-month deadline was waived by the Defendants "to the
extent provided by law." (Plaintiff's Objection, page 3, lines 7-12, citing Paragraph 7 of
the Guaranty signed by Defendant Rapaport, attached as Exhibit C to the Objection).

Paragraph 7 states as follows:

7. Waivers,

(a) Guarantor hereby waives, to the extent permitted by law...(iil) any
statute of limitations affecting Guarantor's liability hereunder or the
enforcement thereof ...

(33) However, NRS 40.453 states as follows:

NRS 40.453 Waiver of rights in documents relating to sale of real
property against public policy and unenforceable; exception. Except
as otherwise provided in NRS 40.495:

1. It is hereby declared by the Legislature to be against public policy
for any document relating to the sale of real property to contain any
provision whereby a mortgagor or the grantor of a deed of trust or a
guarantor or surety of the indebtedness secured thereby, waives any right
secured to the person by the laws of this state.

2. A court shall not enforce any such provision.

(34) NRS 40.495 provides as follows:

NRS 4(3.495 Waiver of rights; separate action to enforce obligation;
limitation on amount of judgment; available defenses.

1. The provisions of NRS 40.475 and 40.485 may be waived by the
guarantor, surety or other obligor only after default.

2. Except as otherwise provided in subsection 5, a guarantor, surety or
other obligor, other than the mortgagor or grantor of a deed of trust, may
waive the provisions of NRS 40.430. If a guarantor, surety or other obligor
waives the provisions of NRS 40.430, an action for the enforcement of that
person’s obligation to pay, satisfy or purchase all or part of an
indebtedness or obligation secured by a mortgage or lien upon real
property may be maintained separately and independently from:

(a) An action on the debt;

(b) The exercise of any power of sale;

(c) Any action to foreclose or otherwise enforce a mortgage or lien and
the indebtedness or obligations secured thereby; and

(d) Any other proceeding against a mortgagor or grantor of a deed of
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trust.

3. If the obligee maintains an action to foreclose or otherwise enforce a
mortgage or lien and the indebtedness or obligations secured thereby, the
guarantor, surety or other obligor may assert any legal or equitable
defenses provided pursuant to the provisions of NRS 40.451 to 40.4639,
inclusive.

4. If, before a foreclosure sale of real property, the obligee commences
an action against a guarantor, surety or other obligor, other than the
mortgagor or grantor of a deed of trust, to enforce an obligation to pay,
satisfy or purchase all or part of an indebtedness or obligation secured by a
mortgage or lien upon the real property:

(a) The court must hold a hearing and take evidence presented by either
party concerning the fair market value of the property as of the date of the
commencement of the action. Notice of such hearing must be served upon
all defendants who have appeared in the action and against whom a
judgment is sought, or upon their attorneys of record, at least 15 days
before the date set for the hearing.

(b) After the hearing, if the court awards a money judgment against the
guarantor, surety or other obligor who is personally liable for the debt, the
court must not render judgment for more than:

(1) The amount by which the amount of the indebtedness exceeds
the fair market value of the property as of the date of the commencement
of the action; or

(2) If a foreclosure sale is concluded before a judgment is entered,
the amount that is the difference between the amount for which the
property was actually sold and the amount of the indebtedness which was
secured, whichever is the lesser amount.

5. The provisions of NRS 40.430 may not be waived by a guarantor,
surety or other obligor if the mortgage or lien:

(a) Secures an indebtedness for which the principal balance of the
obligation was never greater than $500,000;

(b) Secures an indebtedness to a seller of real property for which the
obligation was originally extended to the scller for any portion of the
purchase price;

(c) Is secured by real property which is used primarily for the
production of farm products as of the date the mortgage or lien upon the
real property is created; or

(d) Is secured by real property upon which:

(1) The owner maintains the owner’s principal residence;

(2) There is not more than one residential structure; and

(3) Not more than four families reside.

6. As used in this section, “foreclosure sale” has the meaning ascribed
to it in NRS 40.462.

15
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(35) Thus, as a matter of law, the statute of limitations period set forth in NRS
40.455 cannot be waived. Therefore, the Plaintiff's causes of action are time-barred
under NRS 40.455.

(36) NRS 40.430 -- the so-called "one action rule" -- provides that:

“I'TThere may be but one action for the recovery of any debt, or for the
enforcement of any right secured by a mortgage or other lien upon real estate.
That action must be in accordance with the provisions of NRS 40.430 to 40.459,
inclusive. In that action, the judgment must be rendered for the amount found due
the plaintiff, and the court, by its decree or judgment, may direct a sale of the
encumbered property, or such part thereof as is necessary, and apply the proceeds
of the sale as provided in NRS 40.462.”

(37) The "one action rule" prevents a creditor from seeking to recover a
deficiency judgment when "the loss of the security for the obligation was due to its own
action." Keever v. Nicholas Beers Co., 96 Nev. 509, 513 (1980). The Nevada Supreme
Court has expressly held that the "one action"” rule may, under certain circumstances,
apply to private sales as well as trustee's sales. The Defendants aver that the rule of
Keever should be extended to apply to the sale by the Receiver in this case, thus barring
the Plaintiff from seeking a deficiency judgment when the existence of the deficiency
was its own fault. After Keever was decided, the Legislature amended the “one action
rule” through AB573, and a question exists whether that statute should be retroactively
applied to the mortgage in this case. However, the Court need not engage in that
analysis because, as noted above, the sale by the Receiver in this case was a "foreclosure
sale" which failed to comply with other provisions of NRS Chapter 40.

(38) When the language of a statute is clear, the Court need not engage in an
analysis of the public policy behind the statute. However, the Court notes that the result
reached in this case appears fully consistent with the intention of the Legislature.
Fundamentally, the so-called Anti-Deficiency provisions of NRS Chapter 40 (as well as

NRS 107.095) were enacted in order to protect borrowers (and guarantors) whose
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property has already been taken and forcibly sold from also being subjected to
subsequent lawsuits seeking deficiency judgments that may be repetitive, untimely, and
premised upon a waiver of rights that cannot be waived under Nevada law. In order to
accomplish this objective, the Legislature expressly required that actions seeking such
deficiency judgments must comply with certain specific requirements relating to such
things as repetition (the "one action rule"), notice, timeliness, waiver, and the like.
However, the Plaintiff's position, if adopted, would enable mortgagees to easily (and
unilaterally) circumvent these protections by simply choosing to seek the appointment of
a receiver in every case of default rather than attempting to foreclose by way of trustee's
sale or sheriff's sale. (The Court notes that the receivership statutes (NRS 32.010 and
107.100) are broadly drafted and could theoretically be construed to permit a receiver to
be appointed in virtually every case in which a borrower is in default). Under the
Plaintiff's thcory, after the receiver is appointed and sells the property, the mortgagee
could then pursue deficiency actions wholly outside of the protections of NRS Chapter
40, including suits that otherwise would be deemed untimely, harassing, repetitive, or
illegal. Such a result would be absurd on multiple levels, including that it would
substantially increase the caseload of the Court by encouraging judicial intervention and
supervision in every case of default. Judicial burden aside, the Court finds it unlikely
that the Legislature would have created a statutory scheme that could be so easily
undermined at the will of the mortgagee. Furthermore, in principle, the appointment of a
receiver, while necessary in many cases to protect the property, ought to be in the
majority of cases the least desirable and least necessary method for recouping an unpaid
mortgage when compared to a trustee's sale or another non-judicial foreclosure
mechanism. But if the Plaintiff's argument were accepted, receivership would actually
become the most rewarding and most profitable avenue for the mortgagee since it would

provide the sole method of seeking a deficiency outside of the protections of NRS
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Chapter 40. That could not have been what the Legislature intended.

(39) For the reasons set forth above, the Court finds that no genuine issues of
material fact exist and the Defendants are entitled to judgment as a matter of law that the
Plaintiff cannot maintain this action seeking a deficiency judgment against the
Defendants. Accordingly, the Defendants' Motion for Summary Judgment is
GRANTED and judgment is hereby entered for the Defendants on the causes of action
asserting breach of contract contained in the Plaintiff's Second Amended Complaint. All

future hearing dates in this matter are hereby vacated.

DATED: August 16, 2012 /\ﬂum
-

JEROME T. TAO
DISTHICT COURT JUDGE
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CERTIFICATE OF SERVICE

I hereby certify that I served a copy of the foregoing, by mailing, by placing

copies in the attorney folder’s in the Clerk’s Office or faxing as follows:

Matthew JI. Forstadt, Esq. - Michael F. Lynch, Esq. - Via Facsimile: 362-9472
Brent A. Larsen, Esq. - Shana S. Gullickson, Fsq. - Via Facsimile: 366-0854

el (Jaldd

Paula Walsh, Executive Assistant
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Michael F. Lynch % i‘

Nevada Bar No. 8555 CLERK OF THE COURT
Howard Kim & Associates

400 N. Stephanie Street, Suite 160

Henderson, NV 89014

702.413.8282 (direct)

702.543.3279 (fax)

mlynch@hkimlaw.com

Robert M. Charles, Jr.

Nevada Bar No. 6593

Lewis and Roca LLP

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169-5996
702.949.8320 (direct)

702.949.8321 (fax)
rcharles@LRLaw.com

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For Case No.: 09-A-595321-C
The Registered Holders of ML-CFC Commercial |  Dept No.: 20

Mortgage Trust 2007-7 Commercial Mortgage
Pass-Through Certificates Series 2007-7, by and

¢ eon .
through Midland Loan Services, as its Special Plaintiff’s Motion to Alter or Amend

Order Granting Defendants’ Motion for

Servicer,
Summary Judgment Pursuant to NRCP
Plaintiff, 52(B) and 59(E); Alternatively, Motion
for Reconsideration Of Order Granting
V8. Defendants’ Motion for Summary
Judgment

Palmilla Development Co., Inc., a Nevada
corporation; Hagai Rapaport, an individual; and .
Does I to X; and Roe Corporations X to XX, Date of Hearing (see below)

Defendants. Time of Hearing (see below)

Plaintiff U.S. Bank National Association as Trustee for the Registered Holders of ML-CF(
Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates Series
2007-7, by and through Midland Loan Services, as its Special Servicer (“Lender” or “Plaintift”)
moves this Court to alter or amend the Court’s Order Granting Defendants” Motion for Summary
Judgment Pursuant to NRCP 52(b) and 59(e); or alternatively, for reconsideration of the Order

(the “Motion to Amend”).

- 1 - 395860.
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This Motion to Amend is made and based upon the Declaration of Andrea Helm on file
herein, the Declaration of Sharon G. Silverberg (the “Silverberg Declaration”) attached hereto as
Exhibit “1”, the Declaration of Dianne Burnett (the “Burnett Declaration”) attached hereto as
Exhibit “2”, the Declaration of Roberto Diaz (the “Diaz Declaration” attached hereto as
Exhibit “3”), all pleadings and papers on file, the facts of the case, the following Memorandum of
Points and Authorities, and the oral argument of counsel adduced in this case.

DATED this 31st day of August, 2012.

HOWARD KIM & ASSOCIATES

/s/ Michael F. Lynch

Michael F. Lynch

Nevada Bar No. 8555

400 N. Stephanie Street, Suite 160
Henderson, NV 89014
702.413.8282 (direct)
702.543.3279 (fax)
mlynch@hkimlaw.com

LEWIS AND ROCA LLP

Robert M. Charles, Jr.

Nevada Bar No. 6593

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169-5996
702.949.8320 (direct)

702.949.8321 (fax)
rcharles@LRLaw.com

Attorneys for Plaintiff

NOTICE OF MOTION

TO: All Defendants above-named and their attorneys; and
TO: All parties of record and their attorneys of record:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will
bring the foregoing Motion to Amend on for hearing before the court onthe 19 day of

October , 2012, at the hour of 9:00AM a.m. or as soon thereafter as

counsel can be heard.

DATED this 31st day of August, 2012.
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HOWARD KIM & ASSOCIATES

/s/ Michael F. Lynch

Michael F. Lynch

Nevada Bar No. 8555

400 N. Stephanie Street, Suite 160
Henderson, NV 89014
702.413.8282 (direct)
702.543.3279 (fax)
mlynch@hkimlaw.com

LEWIS AND ROCA LLP

Robert M. Charles, Jr.

Nevada Bar No. 6593

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169-5996
702.949.8320 (direct)

702.949.8321 (fax)
rcharles@LRLaw.com

Attorneys for Plaintiff
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MEMORANDUM OF POINTS AND AUTHORITIES

I Summary of Relief Requested
For the reasons set forth below, Plaintiff requests, pursuant to NRCP 52(b), that the Court

amend the following findings in its Order Granting Defendants’ Motion For Summary Judgment
(the “Judgment”) (a) that Plaintiff’s deficiency claims were not brought within six months of the
Receiver’s sale and (b) that that no material fact exists to rebut Defendants’ argument that Plaintiff
failed to serve adequate notice.

Plaintiff further requests that the Judgment be altered or amended under NRCP 59(e) or
EDCR 2.24 in these respects as based upon errors of law that were not considered by the Court in
its Judgment: (1) if a Receiver’s sale is a “foreclosure”, it is most like a judicial sale, not a trustee’s
sale, and NRS 107.095 is inapplicable; (i1) the “one-action” rule does not apply to a judicial sale,
and (ii1) Defendant Hagai Rapaport (“Rapaport”) validly waived the “one-action” rule defense.
11. Authority

A court has the inherent authority to reconsider, amend, correct, modify and vacate its
prior orders “for sufficient cause shown.” Trail v. Faretto, 91 Nev. 401, 403, 536 P.2d 1026, 1027
(1975).

NRCP 52(b) provides:

(b) Amendment. Upon a party’s motion filed not later than 10
days after service of written notice of entry of judgment, the court
may amend its findings or make additional findings and may amend
the judgment accordingly. The motion may accompany a motion for
a new trial under Rule 59. When findings of fact are made in actions
tried without a jury, the sufficiency of the evidence supporting the
findings may later be questioned whether or not in the district court
the party raising the question objected to the findings, moved to
amend them, or moved for partial findings.

Similarly, NRCP 59(¢e) provides:

(e) Motion to Alter or Amend a Judgment. A motion to alter
or amend the judgment shall be filed no later than 10 days after
service of written notice of entry of the judgment.

3071937.4
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III.  The Court’s Factual Finding That the “Deficiency” Claim Was Not Brought Within
Six Months Of The Receiver’s Sale Was Erroneous.

This Court found that Plaintiff’s claims for money damages against Defendants are
deficiency claims after foreclosure, and that these claims must have been,' but were not brought
within six months of the sale of the Property by Receiver. However, the money damages claims
were brought within six months of the Receiver’s sale, and the Judgment on this point is
unsustainable because Defendants never established the date of the Receivership sale with
admissible evidence. The Judgment should therefore be amended pursuant to NRCP 52(b).

Specifically, the Court found: “Here, the Plaintiff does not dispute that it failed to assert
the deficiency for more than six months following the Receiver sale.” See Order at 13:24:27.
Implicit within this finding is a related and necessary foundational finding that the “deficiency”
claim was not brought within the six months following the Receiver’s sale. Both the explicit and
the implicit findings should be amended because they are unsupported by admissible evidence and
because they are factually and demonstrably incorrect.

On information and belief, Plaintiff did orally dispute Defendants’ claim that the statute of
limitations had run on the money damages claim at the August 8, 2012 hearing. A copy of the
transcript has been ordered, and will be offered in supplement to this Motion to Amend when
available. Even if Plaintiff did not orally dispute Defendants statute of limitations argument,
however, Defendants themselves did not meet their burden to provide admissible evidence in
support of their Motion for Summary Judgment, and Plaintiff now offers admissible evidence in
support of this Motion to Amend that the money damages claim was brought within six months of

the Receiver’s sale.

! Plaintiff does not, by this Motion to Amend, waive its other factual and legal objections, which
may be asserted on appeal.

-5- 3071937.4
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A. The Finding That the “Deficiency” Claim Was Not Brought Within Six
Months Of The Receiver’s Sale Was Not Supported by Admissible Evidence.

Defendants concede that Plaintiff alleged its money damages claim no later than November
24,2010, when Plaintiff filed its First Amended Complaint.” However, because Judgment was
granted on Defendants’ Motion for Summary Judgment, Defendants bore the burden of providing
admissible evidence to establish the date of the Receiver’s sale. They failed to do so. As such,
even if the six-month statute of limitations were properly applied to these facts, the Court was
without any evidence to establish the date upon which such a period would expire.

“Evidence introduced in support of or opposition to a motion for summary judgment must
be admissible evidence.” Henry Products Inc. v. Tarmu, 114 Nev. 1017, 1019, 967 P.2d 444,

445 (1998) (citing NRCP 56(e); Collins v. Union Fed. Savings & Loan, 99 Nev. 284, 302, 662
P.2d 610, 621 (1983)) (emphasis added). Because authentication is a condition precedent to
admissibility, all evidence presented in connection with a summary judgment proceeding must be
authenticated.’ Regardless of whether Plaintiff objected to Defendants’ arguments in opposition
to summary judgment, the Court should consider this evidence now.*

All three dates suggested® by Defendants as the universe of possible dates for the
Receiver’s sale are factually incorrect and unsupported by admissible evidence: (a) the Receiver’s
sale did not occur on the date the court-appointed Receiver executed the PSA; (b) the Receiver’s
sale did not occur on the date the motion to approve the PSA was granted; and (c) the Receiver’s
sale did not occur on the date notice of entry of the order approving the PSA was served. Nothing

proffered by Defendants evidences the actual date of the Receiver’s sale and none of the events

2 See Motion for Summary Judgment at 22:24—26 (Defendants alleging it is an undisputed fact
that “[t]he Plaintiff never filed its claim for a deficiency judgment allegedly resulting from such
sale until it filed its First Amended Complaint in this case on November 24, 2010.”).

* See NRS 52.015(1) (providing “[t]he requirement of authentication or identification as a
condition precedent to admissibility is satisfied by evidence or other showing sufficient to support
a finding that the matter in question is what its proponent claims.”).

4 NRCP 52(b) provides “[w]hen findings of fact are made in actions tried without a jury, the
sufficiency of the evidence supporting the findings may later be questioned whether or not in the
district court the party raising the question objected to the findings, moved to amend them, or
moved for partial findings.”

> See Defendant’s Motion for Summary Judgment at 22:18-24.
-6-
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pointed to by Defendants are correct. The Court’s findings on this point are therefore unsupported
by sufficient evidence, and should be amended under NRCP 52(b).

Contrary to the argument of Defendants, the execution of the PSA did not transfer
ownership or title because the Receiver was without authority to sell the Property without prior
Court applroval.6

This requirement for prior Court approval was referenced included in the terms of the PSA,

which specified that Court approval was a condition precedent:

5.6 Approvals and Conditions Precedent to Closing. Closing shall not
occur unless and until all approvals and conditions precedent to Closing
are either satisfied or waiver [sic], including, in addition to all other
approvals and conditions precedent specified In this Agreement, the
following (collectively, the “Conditions Precedent to Closing™):

(a) Approval of the Eighth Judicial District Court in Clark County,
Nevada, or any other court of competent jurisdiction, of the transaction
specified in this Agreement for the sale of Property of Borrower by
Seller, pursuant to the powers granted Seller under the Order
Appointing Receiver (“Court Approval”).

See PSA at page 13, attached to Defendants’ Motion for Summary Judgment as Exhibit B.
Similarly, the other two events pointed to by Defendants do not evidence the date the

Receiver’s sale occurred. Defendants point to the Order Approving the Receiver’s Sale, but that

order did not actually sell the Property, take ownership from Palmilla or convey ownership to a

new owner. Rather, the Court provided:

The Receiver is hereby authorized to sell and to fully convey all of
the interest of Palmilla Development Co., Inc., a Nevada corporation
("Borrower"), in the Property, to Buyer, and is hereby authorized to
execute and deliver all documents, including without limitation a
deed to convey title to the Property of Borrower, in order to
consummate the sale and fully and finally convey ownership of the
Property in its entirety.

See Order Approving the Receiver’s Sale at page 3, filed on March 26, 2010.

® See Order Appointing Receiver entered on September 4, 2009, on file herein at 7:4--19
(providing “The Receiver is hereby given the power and authority usually held by receivers and
reasonably necessary to accomplish the purpose of this Receivership including, without limitation,
the specific power to ... [m]aintain, protect, collect, sell, liquidate, or otherwise dispose of 16
property; provided, however, that the Receiver shall not sell or otherwise dispose of any property,
other than in the ordinary course of business. Notwithstanding the foregoing, the sale, liquidation,
or other conversion of any real property by the Receiver shall be subject to prior Court approval.”
(emphasis added).

-7- 3071937.4
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The Court was therefore without any evidence to support a finding that the six-month
statute of limitations under NRS 40.455, even if applicable, had begun to run on any particular
date. Because Defendants did not support their arguments relating to the running of the six-month
statute of limitations with any admissible evidence, the Court lacked a basis to enter the referenced

findings or to grant summary judgment against Plaintiff on the statute of limitations issue.

B. The Court’s Finding That the “Deficiency” Claim Was Not Brought Within
Six Months Of The Receiver’s Sale Was Incorrect.

The Receiver’s sale was handled through First American Title Insurance Company,
National Commercial Services (“First American”). As evidenced by the Declaration of Sharon G.
Silverberg (the “Silverberg Declaration”), attached as Exhibit 1, Senior Commercial Escrow
Officer for First American, the Receiver’s sale did not close until June 7, 2010. The June 7, 2010,
closing date for the Receiver’s sale is supported by the following admissible evidence: (a) the
Silverberg Declaration; (b) an authenticated copy of First American’s Wire Transfer Order,
attached the Silverberg Declaration as Exhibit 1(b); (¢) an authenticated copy of the (consolidated)
Final Settlement Statement, attached to the Silverberg Declaration as Exhibit 1(d); and (d) an
authenticated copy of the recorded Grant, Bargain and Sale Deed which effectuated the Receiver’s
sale, attached to the Silverberg Declaration as Exhibit 1(¢).

Defendants admit that the First Amended Complaint, on file herein, which asserted the
“deficiency” claim against both Defendants, was filed on November 24, 2010. See Motion for
Summary Judgment at 22:24—26." Subtracting 180 days from the date of that complaint results
in an operative date of May 28, 2010. In sum, if the Receiver’s sale closed on or after May 28,
2010, then a six-month statute of limitations could not have run on November 24, 2010.

The Receiver’s sale closed on June 7, 2010, which is within six months of the First
Amended Complaint. Accordingly, even if the Receiver’s sale was a foreclosure and NRS 40.455

applies, Plaintiff met the deadline.

7 Alleging it as an undisputed fact that “The Plaintiff never filed its claim for a deficiency
judgment allegedly resulting from such sale until it filed its First Amended Complaint in this case
on November 24, 2010.”

-8-
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IV.  The Court’s Finding That Defendants Were Not Provided Proper Notice of the
Receiver’s Sale Should be Amended Because it is Not Supported by Sufficient
Evidence and Because it is Demonstratively Incorrect

This Court found that Defendants were entitled to summary judgment because Plaintiff did
not comply with NRS 107.095, as to notice of default.

A. The Non-Judicial Sale Requirement of NRS 107.095 Is Inapplicable

The Court’s ruling misapprehends the nature of foreclosure. Putting aside whether a
receivership sale is a foreclosure, Nevada law plainly authorizes two types of foreclosures:

e Judicial Sale pursuant to NRS 40.430 et seq. The action is commenced by a
complaint that secks foreclosure of a mortgage or deed of trust. The foreclosure sale is conducted
by the sheriff at execution after entry of a judgment. See NRS 21.150.

e Non-Judicial Sale or private trustee’s sale under NRS 107.080 ez seq. The sale is
conducted without court process by a trustee appointed through the deed of trust. Among other
procedural pre-requisites is a statement of breach and notice of default (“NOD”’) under NRS
107.080(2)(c), lapse of at least three months under NRS 107.080(2)(d), and other statutory
requirements.

This Court points out that the failure to give the NOD has a consequence under NRS
107.095 — release of the guarantor or surety from the debt. But this is only on account of
“Failure to give the notice of default required by NRS 107.090”... NRS 107.095(2) (emphasis
added). NRS 107.090 references the NRS 107.080 NOD requirement. The NOD is not required
for a judicial sale under NRS 40.430 ef seq., and there is no statutory basis to interpret that
requirement into a judicially-authorized receivership sale.

This conclusion should not seem unjust given that the receivership sale occurs in a judicial
proceeding commenced by a summons and complaint upon parties over which the Court has
judisdiction, who may appear and protect their rights. Presumably the Legislature understood that
the complaint in a judicial foreclosure action provides the information concerning default that the

non-judicial sale NOD must provide.

3071937.4
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B. The Court’s Finding That Defendants Were Not Provided Notice of the
Receiver’s Sale Was Not Supported by Admissible Evidence.

Defendants argued, again without any evidence whatsoever, that Plaintiff did not comply
with the notice provisions of NRS 107.095. Neither Defendant even argues (much less provide a
sworn declaration in support) that they did not receive notice, just that Plaintiff failed to comply
with notice requirements. Defendants’ counsel’s arguments alone, without evidentiary support,
does not and cannot support summary judgment as a matter of law, and this Court’s findings
should be set aside on this ground alone.

This Court found that “Defendant Rapaport asserts that those notices were not sent to him
as expressly required [under NRS 107.095].” See Judgment at 13:4—35. Neither Defendant
alleges that. With respect to notice, Defendants only allege that Plaintiff failed to provide notice
as required by NRS 107.095. Again, nowhere in the record is any affidavit or other evidence from

cither Defendant averring that they did not receive notice.

C. The Court’s Finding That Defendants Were Not Provided Notice of the
Receiver’s Sale Was Incorrect.

In fact, the evidence shows that Palmilla was served with notice of the NOD. Because
Rapaport is the principal of Palmilla,® it is seems beyond reasonable argument that Rapaport, at
least in his capacity as president of Palmilla, also received the NOD mailings.

First, the NOD was served on 161 addressees.” As conceded by Defendants, a Notice of
Default and Election to Sell Under Deed of Trust was recorded against the Property on January 12,
2009. See Exhibit E to Defendants’ Reply in Support of Motion for Summary Judgment; see also
an authenticated copy of the Notice of Default and Election to Sell Under Deed of Trust attached
to the Burnett Declaration as Exhibit 2(a); Affidavits of Mailing attached to the Declaration of

Diane Burnett, attached hereto as Exhibit 2(b). Further evidence that notice satisfying NRS

¥ See Quitclaim Deed, Exhibit 1(f) to the Silverberg Declaration (Rapaport signing as president of
Palmilla).

P NRS 107.095(1) provides in relevant part, “The notice of default required by NRS 107.080 must
also be sent by registered or certified mail, return receipt requested and with postage prepaid, to
cach guarantor or surety of the debt. If the address of the guarantor or surety is unknown, the
notice must be sent to the address of the trust property.”
-10 -
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107.095 was mailed is set forth by the authenticated copies of the Domestic Return Receipts,
collectively attached to the Burnett Declaration as Exhibit 2(c).

Plaintiff does concede that these notices were addressed to Defendant Palmilla, not
Rapaport. In all, the Notice of Default and Election to Sell was sent to 161 addressees as
evidenced by the Affidavits of Mailing. Although addressed to Palmilla, these mailings reached
Defendant Rapaport at least one of his self-provided provided addresses. As provided by the

Rapaport Guaranty, notices under that Guaranty should be sent to:

To Guarantor: With copy to:

HAGAI RAPAPORT Ronald E. Gillette, Esq.

2857 Paradise Road Suite 2001 235 West Brooks Avenue, 2nd Floor
Las Vegas, Nevada 89109-9020 North Las Vegas, Nevada 89030

See Limited Recourse obligations Guaranty at page 7, an authenticated copy of which is attached
to the Helm Declaration as Exhibit 9.

The Affidavits of Mailing show that copies of Notice of Default and Election to Sell Under
Deed of Trust were mailed both Defendants’ attorney representative Ronald Gillette, Esq. as
provided for in the Guaranty. Moreover, even though the Affidavit of Mailing does not appear to
evidence a separate mailing to Defendant Rapaport at the Paradise Road address, service to his
attorney Ronald Gillette substantially complies with both the Guaranty and with NRS 107.095.
See Leven v. Frey, 123 Nev. 399, 408, 168 P.3d 712, 718—719 (2007) (finding “[o]ur
interpretation of the statute's timing requirements and our conclusion that those requirements must
be complied with strictly is consistent with the general tenet that ‘time and manner’ requirements
are strictly construed, whereas substantial compliance may be sufficient for ‘form and content’
requirements.”).

Moreover, NRS 107.095 provides that when “the address of the guarantor or surety is
unknown, the notice must be sent to the address of the trust property.” NRS 107.095(1). Here,
Plaintiff did not know the proper address for Defendant Guarantor. In a previous case naming
Defendant Rapaport as defendant, significant efforts to serve Mr. Rapaport were undertaken, and
service proved so difficult on Mr. Rapaport, that service was only effectuated on him personally
outside the United States Bankruptcy Court in Woodland Hills, California. See Proof of Service
on March 30, 2009, as evidenced by the affidavit of Roberto Diaz of Ace Messenger & Attorney

-11- 3071937.4
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Service, Inc., filed in case number A585424, attached hereto as Exhibit “3”. There would have
been no reason to incur the time and expense of attempting service of Nevada process on
Defendant Rapaport outside a courtroom in Woodland Hills, California if Rapaport could have
been served in Las Vegas. Accordingly, as evidenced by the extraordinary efforts to serve
Rapaport in public in California just three months after service of the Notice of Default and
Election to Sell was served, it is apparent that Plaintiff did not have a good address for Rapaport.
Consistent with NRS 107.095, notice was served at a plethora of other addresses, including the
Property address, which should have reached Rapaport. In all, the Notice of Default and Election
to Sell was sent to 161 addresses, including Rapaport’s own designated attorney. Accordingly,
even if NRS 107.095 were applicable to the Receiver’s sale, service upon Rapaport was sufficient.

Of course, the Receiver’s sale occurred in the context of a judicial proceeding commenced
by service of a summons and complaint. Palmilla was represented by counsel in the proceeding,
presumably communicating with Rapaport, who is Palmilla’s principal.

Finally, it is uncontested that both Defendants had actual notice of the Receiver’s sale prior
to its closing. Defendant Rapaport personally signed (on behalf of Defendant Palmilla) a
quitclaim deed to assist in the closing of the Receiver’s sale. An authenticated copy of the

Quitclaim Deed signed by Defendant Rapaport is attached to the Silverberg Declaration as Exhibit
1(f).

D. The Court’s Finding That Defendants Were Not Provided Notice of the
Receiver’s Sale Contradicts this Court’s Previous Findings.

The Judgment should be amended because the Receiver’s sale that was approved by the

Court in this above-captioned case, included the following judgment:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED
THAT:

1. The Lender has provided sufficient notice of the proposed sale
and PSA to all necessary parties to this action;

See Order Granting Motion to Approve Sale of Receivership Property, filed herein on March 26,

2010. Notice of entry of that order was served on Defendants, who never took an appeal from that

-12- 3071937.4
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order. It is therefore the law of this case that all necessary parties were provided sufficient notice

of the Receiver’s sale.

E. Lack of Notice to Rapaport Is Not A Defense to Palmilla

Defendants sought summary judgment only as to Defendant Rapaport based on the NRS
107.095. Defendants’ Motion at 3. The conclusion that Defendant Rapaport did not receive
certain notices does not justify summary judgment in favor of the borrower Palmilla Development
Co., Inc. Nor would the Court absolve Palmilla of liability since it is a party to this action, was
notified of the debt via the complaint, and received notice of the request for a receivership sale via
service in this action. The order approving the Receiver’s sale finds that “all necessary parties”
received notice. In fact, Palmilla also received the NRS 107.095 notices of default, even though

- 10
the private trustee’s sale never occurred.

V. This Action Did Not Violate the One Action Rule (Nor May Rapaport Assert That
Defense)

The Court’s discussion of the “one-action” rule does not appear necessary to the Court’s
decision.’ It bears noting, however, that NRS 40.430(6)(a) contains the unambiguous
determination of the Nevada legislature that “any act or proceeding: ... (a) To appoint a receiver
for, or obtain possession of, any real or personal collateral for the debt or as provided in NRS
32.015.” is not an “action” within the meaning of the “one-action” rule. This is so especially here
where the only “action” was the one suit before this Court. Further, unlike other provisions of
Nevada law, Rapaport, the guarantor here, may waive the one-action rule, NRS 40-495(2); as
Defendants implicitly acknowledge. Defendants’ Motion at 9; see Walters v. Dist. Ct., 127 Nev.
, . ,263P.3d231,232,235(2011) (noting NRS 40.495(2)'s effect). He did so here

(albeit not specifically). "

1 Declaration of Diane Burnett, president of Meridian Foreclosure Service 44 10-12 and Exhibits
thereto.

" Judgment 9 37.

12 Limited Recourse Obligations Guaranty, Plaintiff’s Motion for Partial Summary Judgment and
Request For Deficiency Hearing Pursuant to NRS 40.457, Exhibit 6, 9] 7.

-13 -
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CONCLUSION

Plaintiff requests that the Court amend the Judgment:

° Finding that the Receiver’s sale occurred on June 7, 2010; within six months of

filing the First Amended Complaint in this action; so that if NRS 40.455(1) applies

to this action, Plaintiff satisfied the requirement;

o Finding that if the Receiver’s sale was a “foreclosure”, it is most analogous to a

judicial foreclosure, and NRS 107.095 does not apply;

o Palmilla was provided with appropriate notice and Rapaport was aware of both the

loan default and the Receiver’s sale;

. A Receiver’s sale does not violate the “one-action” rule;
o Rapaport validly waived the “one-action” rule defense; and
o Accordingly, denying Defendants’ Motion for Summary Judgment.

DATED this 31st day of August, 2012.

HOWARD KIM & ASSOCIATES

/s/ Michael F. Lynch

Michael F. Lynch

Nevada Bar No. 8555

400 N. Stephanie Street, Suite 160
Henderson, NV 89014
702.413.8282 (direct)
702.543.3279 (fax)
mlynch@hkimlaw.com

LEWIS AND ROCA LLP

Robert M. Charles, Jr.

Nevada Bar No. 6593

3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169-5996
702.949.8320 (direct)

702.949.8321 (fax)
rcharles@LRLaw.com

Attorneys for Plaintiff
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List of Exhibits:

Exhibit 1 — Declaration of Sharon G. Silverberg
Exhibit 1(a) - PSA
Exhibit 1(b) — First American’s Wire Transfer Order
Exhibit 1(c) — Seller’s Final Settlement Statement
Exhibit 1(d) — (consolidated) Final Settlement Statement
Exhibit 1(¢) — Grant, Bargain and Sale Deed (recorded) for Property by Receiver
Exhibit 1(f ) — Quitclaim Deed for common elements by Palmilla
Exhibit 2 — Declaration of Dianne Burnett
Exhibit 2(a) — Palmilla Notice of Default and Election to Sell
Exhibit 2(b) — Declaration of Mailing
Exhibit 2(c) — Domestic Return Receipts
Exhibit 3 — Declaration of Roberto Diaz
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I hereby certify that service of the foregoing was made
this date by depositing a copy for mailing, first class mail, postage prepaid, at Las Vegas, Nevada,

to the following:

Brent Larsen, Esq.

DEANER, DEANER, SCANN, MALAN &
LARSEN

720 S. Fourth Street, #300

Las Vegas, NV 89101

Attorneys for Defendants

Dated August 31, 2012.

/s/ Michael F. Lynch
An employee of Howard Kim & Associates

- 16 -
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‘ i
1 DECLARATION OF SHARON G. SILVERBERG : E

2 1, Sharon G. Silverberg, make the following declaratiOHS' : i

3 1. [ am Senior Commercial Escrow Ofﬁcer for First American Tltlel Insurance

4 Company, National Commermal Services (“First American”).

5 2. I am over 21 years old and make the followmg statements based on my personal
| 6 knowledge, and can testify to these matters if called to testify before the court. With; respect to

7 || matters based upon information and belief, I believe the statements made to be true a}nd correct

8 || based upon the business records of First American. | 1

9 3. I make this declaration in support of Plaintiff’'s Motion to Alter or Amend Order

10 || Granting Defendants’ Motion for Summary Judgment Pursuant to NRCP 52(b) and 5%(e);
1 Alternatively, Motion for Reconsideration of Order Granting Defendants’ Motion for'lESufnmary
12 || Judgment in case number A-09-595321-C. | |

13 4. In my capacity as Senior Commercial Escrow Officer, 1 have access to the books,

14 records, and files pertalmng First American’s actions relatmg to my conduct of closmgs for the

€9vL00

15 || sale of real property in Nevada. 1 am one of the custodians of the books, records and ﬁlies of First
16 || American on the ﬁles handled in my Unit. '

17 5. I am one of the officers of First American who is responsible for the adm%nistration
18 || and monitoring of closings on the sale of real property, including ensuring that all éonditions
19 precedent to a sale of ree\al property necessary to consummate and effectuate the saie of real

20 ) property in Nevada and effectively transfer bwnership and title of real prope&y are satisfied on the
. ‘ i
i

22 6. The information which is set forth in this declaration was gathered and collected by

21 files handled in my Unit.

23 || myself and other persons who are regularly employed by First American from recérdsiland files
! 24 which are maintained by First American in the regular and ordinary course of its business and
'2 25 which were prepéred at or near the time of the actions or the events which are depictecji in‘these
26 || records. 1 o i

27 7. In my capacity as Senior Commercial Escrow Officer for First American, I am

28 ‘-required to and have become personally familiar with the manner in which First American’s

_1- i SADRAG |
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| documents, books, files and records are prepared and maintained.

2 8. In my opinion, the methods employed by First American have prover‘il to be an

3 accurate and trustworthy means for First American’s maintaining records and | recording
- i
4 || information about the closings of transactions. ;

5 0. I have personally reviewed the herein referenced business records of First
6 || American concerning the Sale (defined below). Based upon fhis review, 1 have ré:ached the
7 || following conclusions. t

8 10. I was the pnn01pal escrow officer responsible for a transaction to whlch First
9 American assigned file number NCS 425712-HHLV, which was the closmg on the sale of certain

10 i real property owned by Palmllla Development Co., Inc., a Nevada corporation (“Palmllla”)

11 identified by the Clark County Tax Assessor Parcel Nos: ’ E

2 a.  124-30-311-031; §
13 b.  124-30-312-014 and 015;
S 14 - c.  124-30-312-017 and 018; |
§ 15 d. 124-30-312-025 - 169, inclusive;
| 16 e 124-30312171and 172; i
17 f 124-30-312-177; and ;
18 || g, 124-30-312-180— 182, inclusive, |

19 || (the “Property”).
20 11.  The Sale effectuated the transfer of ownership in, and title to, the Propeirty from
21 Palmilla as seller to Pacifica North Vegas, LLC as buyer (the “Sale”) as set forth in an Aéreement
22 for Sale and Purchase of Property (Commercial Property) by and between Greystar Reéﬁxl Estate
r 23 partners, John Rials as agent, as duly appointed Receiver of the Property, pursuant to tha;t certain
24 || Order Appointing Receivers submitted by Lender in connection with the Lawsuit as Seli'ler, and
25 || Pacifica Companies, LLC as Buyer (the “PSA). A true and correct copy of the PSA is éttached
26 || hereto as Exhibit “1(a)”. . 4

27 12.  First American opened and closed escrow on the Sale pursuant to the PSA.

SB0B4S, )

|
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1
2 13.  The Sale'closed on June 7, 2010, as evidenced by:

‘ 3 a. First American’s Wire Transfer Order, a true and correct copy of which is
4 attached hereto as Exhibit “1(b)”; o »
5 b. Seller’s Final Settlement Statemen‘;, a true and correct copy of which iFs attached
6 hereto as Exhibit “1(c)”; and |
7 ¢. The (consolidated) Final Settlement Statement, a true and correct copy of which
8 is attached hereto as Exhibif “1(d)”. ‘ ’ l
9

14. The Grant, Bar_gain and Sal_e Deed, which was made as a condition of ?losing on

10 the Sale pursuant to the PSA was-fecord_ed on June 8,"2010, with the Clark County Ri\ecorders’

11 || Office as Document No. 20100608:0000104, a true and correct copy of which is attached} hereto as
12 || Exhibit “1¢e)”. '

13 "15.  Prior to the date of the Sale, I was made aware or became aware that the%re was an
14_ |l additional parcel of real property within the Palmilla housing development that consisted of

l

15 || common areas within the Palmilla development. Palmilla voluntarily quitclaimed {title and

TGOy - .

16 ownership of the common area parcel to the Palmilla Homeowners Associatidn ]
17 16.  Hagai Rapaport personally sngned a quitclaim deed on behalf of Palmilla conveymg
18 || these common areas to the Palmilla Homeowners Association on May 26, 2010, Whlch Hecd was
19 recorded on June 8, 2010, with the Clark’ County Recorders Office as Document No.
} 20 || 20100608:0000103, a true and co;‘réct cbpy of which is attached hereto as Exhibit “l(ﬂ”j

21 Under penalties of perjury of the State of Nevada, I declare that the Declarations herein

22 above are true of my own knowledge.

Dated August 20,2012

@é’«w

. SHIARON G. SILVERBERG
Senior Commercial Escrow Officer
First American Title Insurance Company

3. ) ' ; SER16.1
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List of E)Libits to the Silverberg Declaration:
Exhibit 1(a) — PSA -

Exhibit 1(b) — First American’s Wire Transfer Order-

Exhibit 1(c) — Seller’s Final Settlement Statement

Exhibit 1(d) — (consolidated) Final Settlement Statement

Exhibit 1(e) — Grant, Bargain and Sale Deed (recorded) for Property by Receiver

Exhibit 1(f) — Quitclaim Deed for common elements by Paimilla
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Asvordalion se Traxiee For The Regiviered Holders of MLORG Sonvnerciad Mevigage Toat
2TT Commpenial Migage NN Tl Qanifosfes Sevlse ?{}ﬁ‘?« s&y and Prough

3
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Aditend Loao Servites Bg, o0 B Snetiaf Senvonr, v, Rulndlle Developmsst Ca, oo, &
mm«an‘a saporaton, Cass No, 10895304 ponding In Dopartrent § of the Bghth Judictal
Distrit Gowrt in Clark County, Novads,

iy “Loases” shall msar any snd off feaces, tenannios, Doonsas snd obber dghiz
of accupancy o uee of o Ry any poelion o the Read Prparly or he Peoxned Property
fincluding o amenmants god senewsls thereo’) et ore s alfest,

{8} “Lends” shall masn WS Bank Nellongd Associstion as Trusles For Tiw
Rugistarsd Hokders of ML-CFC Conmerclal Mordgsge Taist 30077 Commundal Bonigags
Fass-Through Certiflentes Serles 20077, by and through Midiend Loan Serviteg, ine. a8 §§<>
Bpecial Serviogr, and B Plalni inthe \ﬁweSﬁﬁ .

£ “Landey Sroup” shall maan Lendar, avd Lendee's member and managsr and
sunly membar's restes, maller serviter, spacial svicer and cerlificale halders and alt of
such portiey’ reapsciive pesl, prossnd, and fulune offfosts, direttors, shareholders, genersl
parinen, Baitsd parners, mpmbers, managers, agands, npraserrialives, haby, serceasuws,
aasigns and aifovnsvs and &l of sech parliey” mepacive halny, suovessars, sad scsiyms,

) eder Appolting Fooelve? shall mman Bef cwstein Qrder Appointing
Renehbenr dated Augist 13, 2008, subeniiieg by Lontler, ag Plalailf, o conmertion wilh tha
Lesvnall, and duly appointing Growtar Reat Bsiale Parinars, Johey Riols ay sgent, o
Racalver of the Properiy and granting o the Receiver carbaly authodly and duties, Induding,
witheut Braifation, fhe sutholly and soscifie power o sell proparty of Sowower s e
opdiney course of Business and o sell real propaly of Boavower sublpet fo prior court
approval

Bl Permits” shald mean any and 2 Noonsss, paomity, autharkatinns, certifoatas
of orosinancy and ofher appeoval that ere in effent for the curant tse and Gpevationy of the
Froparhy.

{»} CPorsonst Froperdy” shall mean st angibls parsons! proparty and fivtures In
the ponsession, cusiody and conlrol of Seliar st owrwd by Borower snd Dosted on @
siached o the Pesl Froperly, “Parsonal Propeny®™ doas not cfude property swnad by
othues sueh g Tensnds under Lessex orporfies io Qmﬁﬁs Cantracis,

& "Properiy” shal mpan wﬁ&m%eﬁv the Feal Pmﬁe?*y, he Personal Proparty
s the Intangibls Propwrty,

i “Prorations Date” shull masn the celendar day prior o the Cosing Date,

2y TPurchuse Price” sholl memn Nbe Miten fve Hundred Tiowsand am
SN0 ULS, Boffars {88 200 000,008

{gay “Resgl Proparty™ shall mesn the Land, logethine with Solas intwesst in the
bulldings and other improvemsnty and Sclurss § ovgled tharsan, togaiher with alf righis o
WHYE, §ngwsa and agraes, sasaments, sighds, pivilages, horadRaments and appyrionantas
thereto or iy 8ty way sppariaining thersio.

3.3
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{oh} "Sevariy UDepesily” shall magn the ceawlty dapodits, # any, b Seflers
poszension with vespact i e Louses and which have sot bosn Rufohod By Venunts miwr
fo Dloaing, Decwily Doposle shall not folide soy sonurly @ag@sﬁu; whallar o nd
provided & In the Lasses, whind v paid o Belr's prodacens efa) i ndorest o the
Froparty ard which were rot deiveng 10 Selior and are nod iy Roller’s povseasin,

o) Salhe Group” shaall maan Sellar, wiwd alt of Sellar's past, present, and Sl
officsry, diraciors, sharshaldeny, govarsl paviowrs, Belled pariners, mambses, marages,
agants, sepraceniatives, hals, s&sm@m, assine ang altomeys and off of such mmes
respaciive holrs, susteastrs, and aselns,

{e:.‘ﬁ} "Sarvice Contrasis” ohall mesn any and ol senvice, malnterans, sooply,
operating, o srpkarvent conradde o ather agroumants, however farmet, wnillen or gl
aﬁ%\cﬁnq the gse, ownership, msintonande, of sporslioh of gl o any part of he Propey
Sutspaciically excleding sy Lemea* andany mansgwnen sgwsm@‘m)

fod  “Stede” shull mosn the Nute of Nevada,

T T e A T S DTN A B O O O N ey
Laanen,

o Tl Commitnant” shall ot Hio sovmiment, staches horsto of Exhibi

C B, for ataned of an cerer's Bie insurares policy asusd by Bie Tiis Coropany I faver of

Buyariy the foll aramunt of the Purchess Pike.

by Tils Qompany” ol mean Fingd ﬁmﬁmu THe Insurerpe Gompeny 8l
oiftve foonted ot 2080 Fieeo Vods Fotvay, Sulls 100, Mendarson, Navads ﬁ\\{};e&
Contant Perstnr Rafie Sldnner, Tolsphone: (U8 f&'i-«:‘z &, Facgdrley (888} 2084588, &
mgik ehinnan@irslam.oom.

13 Qhhar Oofingd Tomms Other copliaiized temms contained in thiv Agresment shall
have thy meaningy axsigned o Hham harsdn,

ARTICLE |
PURCHASE PRICE AND TERNE OF PATMERT, CLOSING ADJUSTHENTS

2.3 @am&“m The folel Purchiass Qnm &3}@‘3 be He Puchase Prive sed forth
Sention 1,7 of iy Agreeiierd

22 Puymav ol Puchass Price ‘{‘he« Purchase Frice shall be pald as Bligwer

fal  rodl for Deocsit. Upon owsodlen of this Agrewmerd by hoth Buyer and
Sailar, Buver shall deliver & e Tiis Conpsny It axtesw tha nitlel Depostt by noshers
shaok o &y wite Tanslar. ¥ e Usposlt s not rensived by the Tle Sompany by the naxt
Huslopes, Uay Jfoliowing the Erectlion Date, Nils Agresment shall be lermieted. The
Dinposlt s consideration for thy righls granied &y Busy 1o pevhase the Propacty and shall
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b monmfundable wucept 83 offeswise provided harpln, Provided el Ruysr has suppifed
Buyer's Taxpsyer dosiification Mumbsr st page one hemol and Stsyar axenuies &
nanussary rogulainy Sons, e Depusk shell be hald § i 8 Intorest B toering asinl with g
fendal instiution wusuatly a;:;sm*s‘eﬁ &y Safler and Boyer, Any indorssl acorusd Thegan
ghalt Berome 8 par of the Deposilin he applind of dicpnsnd of iy e some manmer an the
Depoall, Al the floning, Buyer shall rocelz 8 u&dii sgained the Furchase Pring in e
ampan of e TUsposi,

{7 Saument al Svehie The haance of the Purchage Price, sobfest fo $e
provations aed a‘;fjwsmemw uat mn*s iy this Agresmurnd, shall be pald §) By Bupwy i Saller
by wie ranshy 1o Tis Compans avoowrd st iy e of Closlay, @ angd §) by e THe
Comany i Seller by wire Faogler 10 3 Saledy aoreunl mmedialely upan Gosing. Swpar

SRpI|yEY voknowindons s arees et i e axdors Biver Wil require Bransing i oues
on s fensaction, iy Agrearmant 3 not subjed or sondiinnad o sy sy o0 Buprs
DAY B obtain aauci‘ foanning.  Nelhar Londsr Sroup mor any snliy: ralated 1o Lender
Group o eny way or any mambar of Londy S, o for which Lenter Sy any
meieher of Lender Group aols g8 @ conthell for Yeancing "m gny m‘sguﬁm fo fioanoe

IO RO P

wermal

Buvers puchass of B Pmmwwi&gﬁt st By aland sapination R

g with any entily sdlated o Lender iroup or e any ;w“ﬁb@‘ of Lemim Sy andor
any sotty Ly witich Lender Growp or sny member of Lander Sroup s wothg oo o condul it
financing, suoh Snancihy appdiosdion shall ba conglisred mﬁa;wz&anii‘f of Be Wansactinn,
g seilher e subndeshn of the application o any decisioh eroonimBmend By any snlile o
provide Sranding to Buwee shall havs my affert pr Bopads o Safler's xghbs and mzizqs’im*%
hersunder, Wired funda must be raveived in e Titls Lompany'y seoumt prior 1o 300 .
Sinte tone on the Sloging Dt

23 Chabg Aggua senly and Promtions. Bapt ay othoredes provided i thiy Seolion,

i sdiustmants gt pmrﬁ ons B e Faenhese Prive payaide &t szizxg shall be-compmatss
ot of te et of tie Prorstions Dals. Such adisstvents and prorations shalt oshale the
following: :

by Bewsbues s Bxpenie ;‘3}3 Sellar shiall by antitied $© reowve & nvenues and
shall be charged with af s:x;\.ms&s sefating o the ownarship and oparation of the Property
thenogh the Powadions Daby, and e the oxfond ooy rovanues Ry the munth of Toging srs
oot collacked gl fo e Promstfiors Dals, Seler shiglt by emﬁesﬁ 5 el for same &t
Giosly, Al rovenues and sxpertes shall be rivsiad s of the Prorstioss Dats, Wity
raspent fo s delinguerd rents or olber revenus, Ruyer shass:% uge diigerd and good iy
efortn fo oollngt the asmeg afer e Qlosihg, Al stohysollsolions It asouss of the wedit is
Seller ot Closhag shai bo romiflad by Buyer in 53&383" prosupily after receipt, bub n arg ewent
ot fder then ten (U caleadne duys “adter racadpl,  The Roreguing shel-aol, boweesr,
profbit ar sealviot uller forn altompting 1o collen) 31 Gy lowhd manner affer #o Ci(’%?@

g wuch delinopsent ront o othey reveswie ditactly Tom Sie Torand o offwr parly owing
Sty araunty, amv&ﬁe&* however, et Seter shall not by ertitied R aoak aviction of asy

fonany ofter the Clasing, I any ovesd e fist mondey oolioofed fom Tooands & ﬂ*?:er

paring shal be apphed b fhe ront and olher miwoues delinguant as of the Closlag Dal

urdl e definguaney fas baerr cured and such colfsttions shall de romilisd o Badlar ‘in

PSSR
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acoonianon wilh the ra:smms hergol, The providions of Ws Seclion shal survive e
Sloslg

3
;ﬁ{.
&

B Lowss Pousvoende st Bs ; ; Fupar il sonabve aradli
againgl e Purchssg Price Linsing Tor §) any %mm Bepoaits, § any oftwer monsy,
tagamar withy any aatmad indevesy, In Sallers solual posvension for the sootunt.of Terards,

including, off wm&aﬁ sesunily, Wiy, by, gatnage, and oihwer deposlls, and () any prepeld
.ssr.mts okl fo Saffer by e Taracts for sy rant s and sedng by Tanants affer e Shesing

& Toxsa .4 Panding 4 Hlene.  Tagsy wnd
saaseamandy for e gm‘r of (‘Z:e&fa;; shat b pmra*mi 3& of the. Provtions Date in
soonrdance willy te due dale of e rainiolpality of teddng undt by which e Propaly b
ossiag ¥ the arvount of such tuxes v known ol the Sree of ﬁm‘rg, f such armaunt cannet
b hen azosrabnad, provsfisns shal be buoad upon e s of et with the
i diecgnt alivwed by faw, H any, for e procuding fecst veur for the applivalle
mundcipaliy or foxdng endt. In e averd el ofter the Cloning Uste, any of sunh boes,
churges of awsswaveniy shel Do hoagesd o roteosy tem shell oot by oy
raspparinesend m&ﬁ‘-iﬁ\‘}@?}g et oy othwlse specified hereln, Inthe av&ai Sellachas

sonvnanced B e anpssl an e F::s;w:i} wnt fhat such appeat Ry St fer thi o iy whikd the
Clnsing notiirs thaudis m & wefund o sebwhursement of taves aclualy said o due, Bellyr and
Buyne shall suoh Dy anliied ©© sher the reflnd o coimbursoment of faxex It an amound
ol i thely v nate share of e tows pell o they Clneing, excepd $hiat Buyers shaos shall
be resnad by the propuriionsls shere of uny expanses hotreed by Seller s provosuling the
wr\w fn the avant Tt any podest o aroeal of an axsesoment & afty savaserrsnnt fof

3y welr prior o the year in whish e Qeelsg oosivs rvalite v g sefin W timbuesament
g«’ Yes pold, e Seifer shall be entitiad to the il ament of such felw of relmixrsement,
with Buyer grompdly forwending such refimd or relmbursamen 1 Seler, I Buyer redelves
ihe xama. Dther asvssemants tot holuded on the regular propesly e bifls, Soones ooy iy

transforred Hoenses, and Mate o munidpal fess and faxes Ror the Popery for e
spplicabls fsowt padod duslhg whith Closhng Wekes placy shall be adiuslid ax o e
Frorations Date on e busls of o most reoen ascortainable assasamants and salva, and
shail not B re-prarsiad pogt-iosing.

{4y ¥y Ghamges, Boobio, waler, swenr, 595, o, washs volisolivn and momtsead
and @??ser utiitye ang asaw MG expenssy felaing te the Propetly shall e privatind sa of the
Prorations Bels. Bahal be sasomed that i aﬁm‘y chargss ware houred snfortdy duing
e Wik perled in w?zia?s the Clasng oo, 8 blie for the appicslds period avg
usaeniinbie, the amotnls of sich charges will h& avtivated bused upon Bie blest kKhovwn
s, Notwfthatanding the foregoing. io thy axient posallle, Seliar end Bayer shadf raguest
the iy companfes v rese the melem as of the Srorations Date, and Seder shall b
resporaile kv ol sharges nowrad throughs the PromaBans Daete. Al prepeld depostie fur
aitition shall b refunded ko Selior of the e of dlovling by e oy companfes, and i shall
e Buyers revponsibifih to mehs any o8ty deposits saquired fov sendics.

o) Diner Doorbong o additon to the prvvlaaly stated adjustvends snd
grorgtions &l Diceing the parfen shall alag mads such sdiusibents and promlicns fo the

o
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Surihage Hice ey o customany e usedl b ensactions simifiar o Be haossolinn
sonturisted by iy Agresmant.
8 Beoorfonand B anta. AL prorations, adustmends and

orenly mady and deterndnsd s hemin m\wﬁmi shafl be $nal as of the Cluelng Dals,
unlses-cifarwias spactied Sarsdn. Thin prodsion shadf sarvive the Soding.

o]

24 Coohh oot Exvensss. Selier and Buyar shall suele pay 36 oF the Esorow Fea charged
by the Tile Company, ¥ any, and Seller and Buyer shell sach pay ¥ of all Stede mal
properly ensfyr faves.  Seffer shall pay e 8 houwrsnte sz\amxum for the slgnda
Soversge ceners His nsuranos polity b be wsved & Buysr by the Title Company. Buyer
shall pav ot ovsls of reconding, the cost of any sxlerdsd overags am, sncineswrnanis ks the
e polioy requasiad o regquired by Buyyr argd Bhe oost of any slvvey obisined by Buyen
Aoy’ foon, conmdiing feon, and oher due diiganas axpenses shall be e by the
parhy rsersing sook sxpenes. The provishne of s Seotion shall surdve the Clasing.

ARTISLE I
SRERIUOR

A1 Information Reperdion Bronety. Seller hos providad and sy the foburs provide Iy
8 wer-docormants and nformadion perlalihg & B Fm"iy AR of sudly nkertion s
rovided simply sean acoonunndaiion o Buyer, avd Seller mnkes ni regvessntalions as i
3&&@ stouragy o complolanesy,  Buyer wialanstands hal wsve of the foreguaing documants
wiers providad by olimr {0 Seller el wérg aol propered by or waified Dy Sallae. by
sverd shalf Ssifer be obligeled to daliver or make svallabls 10 Bupwr sny of Seller's Interrsl
sremorsnda, atiurneratient privilensd minhelale o adpraioals 28 e Propardy, # any.

32 Quondiicnulibe Pooatty

{8y Bover hashy soknowledges thet Seigr has ponvided Bover sufligent
opporuniy o male seah indepandent favtisl, shvlost and legal suemingtions ang
fnsguiing gs Huvsr desmy necuasary and iﬁs*asmhis with resper & He Propaity and Be
ransaction cordemplaled by this Agrawment and that Buysr has spproved the Propsityio i
raspsids ’

thy  Buyer tues hursby sthnowisdge, reprusent, sewrent and sgree o and with
Saler fud, exeopt s ofwnuics exprovely povided in this Agreament 8 B i axproasly
purchioning o Property i I3 odslay condifon "sz b o%ars i, angd with o fauiin™ and
spacilically and espressly withowt sny warnanlies, repressatations o gusmaiass,

sither sxproas or boptisd, of sny Kird, notune, or type wihialtsoover fron o o0 hehalf of

Sellar with rospect ol feds, cirorastanoss, sondiions and defeats; ) Sellar has no
chdigatio fo Foped for, ropalr or coeradt sy such facts, oirsmstances, sondiing or
doleciy or & compensels Buyer for same; () Seller oo spocifically hamgained for e
sestrnpiion by Buver of afl responsihilily & nspert and irvestipate the Propery and of aif
sk of adverse cundifions and has stustres the Purchase Price and viher e of s
Agreamand It consideration Teredt (v Buver has wndiviabn ol such nspaclons ang

Ivestigations of the Properly 9y Suyer Jdooms necsssary o sppromiste wder the

“sf
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chroumsisnoess a8 0 the owalition of the Progety and the quitabdilly of the Propasiy for
BuyeSs nfendad uss, and based udon sams, Buyer Is snd will be rolying stiolly and sofely
upon such insbeations wrel exardnabions and the advics and counss! of B oww mmuamis
agenis, fagal sounssd and offivees s Bwyer I and wlll be Sdly sutislied that the Purchans
Priox & fofr snd sdequate comsideration for e Proparly; {v) Saller Iy ool makdng amd has
nat pade aﬁy warranty or reprasontelfion with respod o any malsdsls o other dats
orovided by Sefler o Buyer fwhether prepored by of Tor the Seller or others) or the
adiation, shifls, compelsnne o dlgonos of the pragaress thereof or the phpaloat condiion

ar any other aspect of sif or soy peet of the Properly as an inducamsnt o Buyer fo siter o

hin Agreamar asy hereaflor {0 parchase the Propedy or for any othey parposs; ) Sellsy
;s in possession, mmmiy s condeed of the Froperly and was grordud tha amimmy and
a;;;a{&?sf* power o sell he Propaly pursusnt fo the Order Appoinfing Raseiver under the
fwrms of such sals a¢ spaciiind tharadn and consequantly Selier has mindmal disact or schugd
knowiadne concaming Y physieal or sconumby chamnoterivling of the Froperty, sod {8 by
roason of aff the forsgoing, Buynr avesnes the fa fsk of any loss o domage covasianed
by any fast, croumstanos, sondition or defent pertaining b the Proparty,. Without lihvling
the generslity of any of the foregeing, Buyer spadiically acknowiodges thal Seller doss nt

001476

reppasenl.otinaniasntsisildheasutesg-olantmarksiingJnfosmation-oe m%swm

Hafieg or desoribing the ?mper&,r or the lanalion, Tany, provided by Saller e i%uyes arg

€} Soller horaby disclaims ot warranties of any kind or neture whalvoever
{including warnanties of condiion, merchantabifity, hobiabilily and finess fw
partioular purposes) whether sxpressed v Haplled, ncluding, buf nat Hodded fo
warrsnbes with respect o the Property, tax Babililes, soning, land vahse, subdividon
or lamd use, svallability of suceey or uliiftlex, Ingoese or sgresy, governmendst

“spprovals, orths sell condifony of fhis Land, Buger Tavther sckfinil@igss Ha daye

In Buying the Proparty Yoo B and In Bn presend condiilen snd S excapt 8w
otherwise sxpressly providegd in v Agreonwed, Buper & not relvloy upsy say
rapfesentstion of any kind or naturs made by Sellorn, Saller Group or Landsr Group, or
any moonbar of Seller Group or Lendsr Group, o aiy of Seller’s, Seller Group's or
Lender Group’s omployess oF agendy with mapent to the Land o Property, and thad,
in faok no such ropresordations wers made axoept 35 oxpresyly st forth in s
Agrassnt; wid

) Furlber and wihout In any way Umiling awy othey provision of this
Agreayant, Sellor makee 1o warrsndy with rospect o the presenss on o benesth e
Land {or any parcsd in proximily themkg of Hasardous Balerlels, By sveaplonce of
this Agresomnt and the Desd, Buysr scinhowiodges that Sﬁya;z"s asgka?mnsty Tor

 Inspestion amf Ivextipation of such Land {snd other pavesls In proxinity tharste}
has beent adegards to onabdy Buyse In make Buyar's own delirminalion with respect

to the pragencs on or bersath the Land (ool othe parosis In proxiaily therele) of
such Huawerdous Materizls, Furthermors, Buper's slosing horarsdor shall e dommed
to conatiivte s expresy walver of Buyers angd Hs stonessorg’ and sasigng’ rights i

sug any of the Soley Sroup o the Landse Sroup and of Buyee's vight (o sauas any of

the Suiler Broup o e Lender Sroup o be folnod In an aotion broaght under any
fadural, atate or foual faw, nusls, 2ol or regudation now wdeting or hetoafler enasled or
ameried which probibils or rogulstes the use, handling, storsge. fransporiation or

g
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Sleposal of Razardous Malerisds or widsh regulres ramotal or remedial sxtion with
raspent o sued haowdons materials, specifeatly holnding bot wot Hmited to fodeny
SCERGLAS, "RURA™, srd "RARA" auls.

33 Ralssss

&b without b any way Boiing S qonevallty of e peecading paragrephs, Buyer,
o baball of faeff, i succunsors and assigne, spaciinally ackoondedues smd sgrons that B
forsvar wabves, refosses and disclarges any ok 8} has, might hevs had or may have
sgsingt the Setler Broup or the Lender Group, wilh rsapast fo the comiition of the Propasty,
aitter patand 4 fatend, Saffer's abilly or insbily fu obial o mainiain buliding perells, sither
terrporary or fnal corlificalts of coqupaty & othar Hcenses for e uss woparalion of the
Praperty, andiar oorfivates of compliance for the Proparly, the achsal or poleniis income o
profile to be derved foms the Propedy, the read sslade loxss or scsessmandy now or
hersaBer poyabde thersory the oonplines with any emdroomerial or  ootupstional
pectaction, Dodfulion, subdivishe or g Use labes, niss, mguialions o muinmments o
Hahilly for viclaSons thereof, and any other siale'of facis which oxisd with respedt o the
Progarty, i . .

mpan

[FP

By Buger spetifically acknowindges $wl Buyer hay seoeldlly revicwsd the
foragaing provislons and discussad e Impod with Rgel ostnsel, iy fully swers of is
consetuences, and hal e paovishrs of this poragraph sve @ madadal pant of this
Agraveant. The provisions of Srticle 8 and of Tds Arlicle B shall sundve e terminatioy of
thiv Agreamend, o Hie dafvary of the Desd and the Bl of Sale and the Closing,

%4 Mainvenrspos o Bonedy Exospt ss Buyes mwy sthavwdes corpant I witing, wngl
e Cloalng Dabe, wlesy i Agresment Iy sconer tonmingled, Sellar shalll ) cany on the
pusiness of o Properly in the ordinary oolites and It 3 manney sonsistend with Selfe’s
geior praciiow 8} subisct to the famms of Secton 12,1 bargol, maintain the Propenty in i3
present sonilivn and rapaln ordingry wewr and toar seoepled () mainduin the aisling
rsurance policles e the Property {and any replocemant therdoll in Rl fance and affach v
sot soll, ransfer, encumbor, morigags or Mace any Sen Rpon the Peopeny or In any way
araals or cone o e oreation of vy Bl condiion affecting the Poopaily and {v) not
ender info any Service Contracly or olher shvdler agreomuents solading I the malnfenanon
ard rapalr of i Broperty uniess ey ars cancelabls upon thivt $303 duys orlass rotice,

S35 Sowe Oole Poowly.  Bupw shal obluin Seliers sonment bobm enfeing te

Propaty peior o (ioalng, Ay snlty upon he Posperly by or on bahed of Buyer shaff be ol
Buver's sole riak and expense, sff work parfonned Iy or on bohalf of Ruyer shall be
porformed wsing reasonalin offeris to minkmize Sdarference with Seller's ang any lshuniy'
use angd oosusanoy of the Resl Prpwrly and be parformed iy 8 waekmunike gngd
sommarcially ropsonably menner, and the Fopatty shell at all Smes ba kept in 2 safe
condifon, I regossted by Jeler, Buyer shell provide Scliwr wilh g omiiffoate of
comprshenshe ganarnl Hebilly haurence, In form, v an amount, and bsusd by 8 oarler
reasonsbly soceplable to Sellar, nswing Seffer gnd any other parly Seller mey asqoady
davignste Jrom sif risks and Ings assadiated with Buyor's swardize of Bz vighly under this
Parsgraph, Buyse shall not cguss or parall any damags io e Proparly o the impositfon of
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any vt oo the Proparty, Buyer prosplly'snd st e cwn axpense shal causs sny such fen
o e romoved, wrd, I e ovent of sty demage., shadt restors the Property & the. condiion
existing fownediniely prite o Buyer's {or Boyers sgents) anty. Duper shal ndewwnlly,
defond and hokd Salfer, Saffor Sroup and Lender Sraup s sach mambey hevsof haemisss
from and souing sy daims, domente, SOWRES o e, msuling fom o eised B
Buyw's {or Boyer’s apents) snly wao the Rasl Popardy or acthiies i raspect of TTe
Propary.

38 The provivions of this Ardicle 1 shall survive the Cloaing.

ARVHAR W
THE

&% danog: Ennand rn Tide. The Tiis CoramBment is olnchad havald
a& Fxhibil 8. Buyer a&rwéa@w r&w;}z of copley of el sxoeptions refented Gansln,
pindrind Buver had gam*smm v vada, pror o the Slective Date hersol, @ wilten raqueat @
\;&ifsr wWith regend o reteind of the veme. The Tile Comndiment was and i the basls upon
witich Buvar reviowad e sialun of 08 I S Landd, Buver shell take s mddett tooall

e vnien b e B s R AR AF T

ot e 4 b

'Ameﬁiatzfe Enxoumbiances s e miowing  shalt b desmed  TAcceplabds

Encembrances™

&3] »\%@‘i proparly bkes snd sssesumanis Ty B v In which Bw sale and
prchnes shal be dosedd, widch shiall by provated sx providad fm’ herely

&7 The standard printed scupone oonfalned In mém@’ﬁ Hile wuranos paliciey;

I Soning and sther romdsdy awe and podinoes affenting the Sroparty,
mohading, wilhout Breitation, sy rwolse or repuiations or saandistion ducumeards sfexting the
Froparty; )

0 sotters tht would be declueed by an soourate susveys

{8} Evsemenis for publiv uilltes and ol condfions, covenunts, restdolions,
zsgrze&mzia rviintions, ¢ *msswamﬂs daciarations, dadicetions and sasements of recards

B Any piat al¥ecting ih& Proparly;

{8 Auy olher maBore of revond soffactad in e e commitminiy Tom T
Covgany, File No . d&é%(} 28 e

f 0 Aay matars thal sn approved In wiiling by Buyer o deemad appmvast by
iiuxm;“ i acortiance with this Agresment,

42 Undslad j§§ga o xsiﬁrzag{@ S oy bafore the Cloalng Date, Buyer andior Sellar may
oo the Tills Company lo update the Tk Complimant,. Fihe tsmmgd Thie Commimant
pontains exnepiions that do rot constitule Aoteptalle Brcunbranoss, Buysr may B wilt
ohiestion thareto pior o the oompletion of the Qlosing. § Buysr &m&‘y and proparly Hise
wisttan ahjsction (0 any e oifer han an Asveptetls Bnnwabrante, Hen Sclinr whul hres

-

i
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e right but not he obiligefion I use meesonelfe diligante to ruotes, discharge oF comeat
such fens, encumbrances or oifortions sny ohall have g porlod of abdy {80) dave ofler
racaipt of weition nolive thensa! in whish to do so {and ¥ necassary the Closing Date shafi be
gpoanded). Selar shall not by any svant ba oblipeded b pay wny suens of money o i lleste
By atder iy aotler o rarmovn, disoheige o ocevact any Ban, encumivance o chiesfion.
Selsr shall by trafifing or uneble to vemove or di smarg& such othar Bens, Soourmbnances
e ohiscliong within such period, ten Boyer may, ot s oplion, 1o later than Sve (&) daws

ey Soller nofifles Buper of Selvrs unwilingnsss o nebilly, oiber fteiminede N

Agpessneat or anvept By Iy B then axisling coraifion withmgd rachiction of the Purchase
Prine. f Buver shell slent b fovminatn this Agroement ay provided In this Section, e
Danosit shall be defversd © &mm, s Agruemant ahiall lsnminale, and Hwvesfler neither
Safter nor Buver shall have any farber dgils o obligetions harandd excapt that Buver
shall rerain oblguiadt with respett to the BxlerniBey and ohilgatons of s Agreement
witeh specifically wornvive fominafion. ¥ the wpdsted This Sompnitmes conlalng so
sxcaplinns other than the Acepleble Bncurnbranices or if Suyy Bk It give wilten nalice
*ﬁ‘ obfacton 1o Saller prior i oomplation of Cloaing, all melers refinciad on the updated Tile

Commibrent shall be desmed Accapinble Encumivances, ihis Agrooment shall remain In

Bl e e afeel and Bupw shall s ohligatad foocampistedin Ransanion avremuired kst

Hhis Agresmeant.

43 Tits Pollnyy At Cloadng and as o condifion B Bupes oblication fo doae, the T
Company shall isaue or by Irevocably and uncondifionadly commditad {o Insue 1o Buyer an
ownars fe euranos oy, insuring that Btle Is vosted in Buyar a9 the fe simpls cwner of
the Lang in e Rl srmownt of the Purchase Pice wnd suddent io only the Acospiabie
Encumbrancss.

ARTICLE Y _
ESCROW AND SLOBING

8.9 Beoed ovouskan  Upos wocution «F (s Agreement, the pheties horsto shalt
deposlt an axeculsd oopy of this Agreement with the Tils Qompany, and s Agreament
shall serve o e inshructions to the Tils Comparty 30 i ostrow hoildar for sonsummadtion
of the purchass and sals contempiated hersby.  Seller snd Buver ggres (o sxacule stoh
reasunsbis sddiionsd and supplemerdary asorow Instrusfions 83 Yy be appopdats B
enable the Tile Company tn comply with the terms of this &gmsmam: sovvided, howsver,
that I B averd of oy conflict bebveen e provisfons of Wils Agraomant and ey
supplamantary asorow instrucions, Hhe tems of this Agreement ahall condeol

£2  Tiowani Face Closing shadl take pisce on the Closing Date or sudl serffer dale a9
may e ralually accapdabln o Hhe parfies with aff dellveries fo be awds Iy csoosw & the
Title Company priar & oe o the Gloalng Dade; provided, ceesesr, {hat purstsand 1o Baction
4.%, Seller, at Sellars option, may extend the Closing Uate for purposas of curing objentions
1o e shatus of Ble thet wees Umaly sngd prnpady rolved by Suyer. Buyer sobnovindpes Bat
Salley muy ot Scllars agﬁm use osing procends fo salbly any mar{g*age o Heny ne the

Froporly,

31
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83  Ssilers i of Dociriends, AL ov balfure Glosing, Seller shall deposil or coven In
Die slepasited INt0 sacrow Wit the “??tis Compary the fnlfowing Hers:

ta}  on averieg Dued Wit meprot o the Land, i fie formn of BN © harslo,
fogathar with say Slate, Solnty and oea! tardler B deciarations wad forms required Io be
wenouied by Sefler,

&) anexensted ARdavt i the form of Shibk D haadn,

fef  an exenuid B of Sele fuithout reproseoniations or warraniise) with rospest i
tha Parsesal Fropeny, T asy, in the e of Sehildd B hanadn

{si;} hen countermants of an axeoided Ansignment and Assumpiion Agreamant wilh
respast v the intangihls Propenty, In the Tonn of Behibl F hereto, togater wath originels o
coples of axy Lsoves, Sondve Uontracte add Pormils, 1o e sxlent in Ralled’s possession
{which auch Loases, Servie Conleds sl Paemills sl ba &iwemﬁ gt Saber's property
managerk offfosd

e

s it emoriarthyr Satieroradvir e Tern i I DR Ry

of Buhibdt @ herete and = fosar loller exetuded by Seller fo adviss o contraciors uader
Seivice Cottaste, ¥ any, It te B of Exiibit H harsto, of thy sle to Bwver,

731

i ushelelted Securlly Dapostia, f ary, shall by ransferred o Buyer unlsss
crociied (o Buper aguinst the Purshase Frics,

(g anexenuiad Buer ~ Seller Closing Slatement roflocting o Francial aspsely of

. e Hansatios.

@y Al plans, apaciadions, permnfly, foonses and keys I Beflers soledd
possesaion wath meagent o e Propery {uhioh il e Jelverey wt Seliads property
managers ofivel

84 Buvers Deosel of Doctnents. &t or balbes Closhyy Boysr shall daposll of sause o
ba deposiied vl esorow s bisdng:

{ab  twsh o odose in the minount ragsdred by Section 2.2, including payment Ry gl
affustnents and prosafony an dmiifed b Sextion 2.8 and o &l ool ang owpenees
identifad In Sealion 2.4

{8y vy Stele, Doty md sl tronshy v donderafions and forms required fu be
sxgmded iw Brevar,

fo} |ty counterpanie oF s sveciind Sedipnenand el Sasurptiny Agrpemerd In
i ferm of Bxhiblt F heveln,

@ oan axecuted Suver ~ Sallar Closing Stefarnant.
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@) evidence masansbly sotisfactary fo Salier and thy Tile Company mflecting
fhind ol cooaments seetwted by Buver 3t Ciosing wers tuly suthorized and sxomled,

N oy eovuted Ceclifioste of Buper that ol of Buyers waraniiss and
represaniations remun ue as of Closing.

Q) on axsoudad Sorporate Resalufion or Lnited Ushify Cerlificate or parinamship
gr Hust cerfifcaly, 8% spproprisle, of Buyer authoildng Buyer lo consummsds BHe
fransycion ountampisted haraby and 1o parforns all of Buyver's ebilgations heraunder.

B Cwificate of Cond Slanding fom the Sacrelary of Siale of the stale b whith
Bsver ts renanized §f ather i e Slate, 8 cortifiuuds of the Seoralnry of State of the Side
athoriat g Buysr (o dohuasiess In the Sl o slgo baraguined)

{}  an exéocutad fnwembenoy Cerlificals as to the mdaling offioers and direckoss,
parinees or membors or managers of Buyer ffBper s @ wm@m%:m, tarinarship or inllad
Hahifty scenpanyl

S Gt Brosrmnbe-Ruysrard Safier el v Ui soehr Uie S s

siharvise requisad by this Agreement (o consummats the purchass and saly of e Praparly
I seoordmoe with the tamns hevest, Unless 1Bs partles stherwise snree i wiling, he TRe
Sarvnpany s horety dusipnaied as the "Raporling Persan® B the hansaction pursuant 1
Soction BO4S{a} of the Uindied States Code and the rogutistions promulgeled thersundsr, ¥
requested i wiiling by elther parly, the TRle Company shall confem 65 shalus as the
Reporting Paoson™ in witlng, which such welling shall comply with e reqidremants of
Seclion 8045 of the Unilad States Cnde and the reguiations gromitigated thamundsr

3.8  appoads and Sondiions Precwdont o Giesing. Tloging shalt nod vooer undess and
anill o8 spprovels and condilions precedent o ozl s elither saldfled o walver,
noluding, i adoltion o off other appesvale and sondifions precsdent spegifisd In i
Agrearners, the following {collectively, the “Conditions Frecsdant 1o Jesing™)

(a8} Roprval of Ser Bighth Sudicla? Diside! Court i Slark Sotarddy, Nevads, or any
cther et of competant hurisdiction, of he Nansaclion sposifiod In fivs Agrevment By e
saly of Proparty of Borrowar by Sellar, pursuant b the powers grantad \%?ier ureier tha
Orelor Sppointing Recaivar Oourt Agproval’).

N Approvel By lendwr and by Lewder’s senhy manegamerd of Ruwer's
ma«:*ﬁs‘hw;*mﬁ& ke endor into and gsafi‘am Suyers ohiigatons bemsundsr POredit
Approvai®h |

{0} Buyer hax Jdelivered evidenos reasuniably satisfaotory o Sellar and tn Lender
that Buyver has salisfied any and aff OFAC {ms herdnsfler defined] ond any and aff other
backgrownd checks vquirad by govemmental sithorities o by Lendsr oy Lender's senlor
sanagamand FOFAS Approval®)

£7  Efecl of Fallure o Satidly Cerlgin Sondiions, Pragsdant fo Clodng, Should oither
Qo Ap;:m‘eaa or Credit Agproval not he ohiained, than this Agreamant shall farmingls, the

13
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Dapoet shall by daliversd o Buper, and horealler neither Sxdler oy Buyer ahall have any
Sarther rights or abigalions hemunder axcept Tt Buyar shalf rervain sbiigatash with respeet
i the ndomnites and oifizedions of thin Agreemant which specifool strvbes taminalion,
¥ CFAD Anpravalls not sndisledg, than this Agreenesst shal terinnty, e Doposk shall
be delhvensd fo Buywy, and HuersaBer nolther Salier nor Buyer shall iweeany Ariber sgis or
shigations herarsier oxoed tel Buyyr ol remein obigeled ofth respedd o e
indarmndne and obiinsfons of s Agresment wiioh spaciiically sundes terminalion

88  Possosvion Prssession of e Property, subjsed to the Leavay, shall be surendered
30 Soyer &t e Glosing,

4 Reloopy Without Soling Sexort 3.3, Suwer sclmondedgey that Seler Shoup and
Londer sdroup Is aseh aot b any swonsy vesponsible o Buyer for the precenns of any
Hazardous Materialy s on, T, under o relading & the Froperdy, § soy.  Buyny hershy
specifoaly ralonses the Seller Group and the Lendar Sroup from any and gl dulng, Dsses,

FRETHIRE TR SRR DETRETES, NS, DERATNES REDanye conE, ang oponons f any
s wvery Kind whaleomesr {whatior Rnoee o ok mialing 1o e prosance of, undsy
or sboutf, or The setade, seepage, lsakuge, spiilags, Sachangs, amission or slfesve of ay
Harardous Materighy o the Properly,  any, boluding withoust nllafion, any rastden
serdeminalion, i, on, tnder of about e Fropely of alocling nolival resouzons, whathsy
pely oo followlng Closing, s sleo oliading, without Smibation, sope Tty dos W
ashasine-Cortinlning maistials of e Properdy. Raoh covenant, agreeman, mpresenialion,
and waesasdy oF Buysr conteled in i Sedtion 8.8 of this Agmermard shall stinddvs B
Cloning or terminaBon of tis SAgreamant. o

€2 Indemnificalin. Withow initing e provigions of Sexfion 3.8 ang Section A3, Buysy
Hevaly indarnifier wel agross fo defond, profent, spve and hold Bellsr Qroup and Lander
Beovp Hanviess S and against any snd 8l eses, Rebifities, Snas, chomgss, damages,
inbeves, panaliing, roshoese conty, exporwas fnciding aliemeys fae and conly at o
levsla) and daimy of ary snd svety king whatsosver pald, oured or suffesed by, o
aesaried ageinat ) Seller or Selivyr Srotip or sny mambar of Seller Group or i) Londae or
Lendar Group or any mambar of Lender Group, with respent I or gy & divged o Indinest
et of T prssenos anor snder, of e sscape, tewpage, eakage, spilage, dechags;
sisslon or s o amy Mozordous NMahrisd ooy the Poobsaly. The foreguoing
ndemnifivalion inchsthes {8} off foresesalie sad univrveseshls conssquentisl danmmges

e maxinan exfent peemiled by v (O the costy of vy reguined o nesessany sapale, |

rsgnaniolun, o deosalanddngtion of te Properly and {of any Snes snd pensifies i may
be imposad. Thiz agresment 1o defend, indamndfy, protent, save and Mold harmioss shall
susvive the Closing of Bds Agrasment and shall be Iy adaiony b any other obiigations o
Habifity thatl Suyer may have fo Reller Group or o Lerder Sroup st cosw law o by
stahnte or othenwisa

83  Confideniely, Unloss and untll the Closing sclually somex, Buyar, Hx agondy,

AR AR

conswianis and snplyass shall Ksep oonfidentiy) sl Hezsrdous Malorigley Reports and
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oty infaamation, recslved o campdetad by Buyer it Buyar's indapanent fustual, physioad
s faged axaminations and indpudnes of the Properly, sxcept that (o) Buyer da¥ prwnpdly
aifer neoednd provide coples theveol i Sallsr: and (B} Buyer may discluse sume o 88
cofsuliants ¥ Ruyar el obiaine $ie agrosmunt in wriling of suols nonsulfonts B heap suoh
Hazardous Materaly Reporls and relndsd documshiption confidontial  Urdess and undl the
Closing setusly ocsrs, neithar the sonfenty nor e resolte of any el mpor, anainsls,
opition or other infoonetion shall be Jdodosad by Suyer, Hs sgenis, consellanis and
amployesy withow! Sellar's prioe weilten saproval uniess snd urlll Buyer is sgaily regidrad o
pudes suoh disclosure.  The provisions of this Seolion 8.3 shall survive the lenminetion of
thix Agreament. )

ARTICLEWR
WARRANTIES AND RECREQENTATIONS
T Buvars Worantion snd Baorsasnislinns:  Buyey waranls and mprasents thab {a)

Buver has tha Bl right, power, and authorlly fo purchass the Property from Safler as
peovided In this Agresmant and o carmy out Buvers obiigations hereunder; i) Buysr g 8
Eriind Hablity company, Sul organized snd IR o danding ansiae tha msn al s atate ol

o wturan w5 AR

o b s 3 i

formabon and suthorized 1o Sensacd bugihess Iy the Mate; {0} o ragquisits action necessary
{0 suthodee Boyer to enter into Bils Agresment and 10 sany @ Bayer's obligelions has
hoan obisbindy &} his Agreermant hoy bean il authaizad, sxecuied sng deliverad by
Suyar end {8} He oxentlion of this Agreamant and the Cloaing & otcur hersundsr do not
angd Wil ot vicdate aoy organizational or femstion doctmeant of Buyer or sny cenbradd
povenant o ot Agvsement & whikh Buyer muy be & parly & by which Ber oy b
ound. The pradsions of this Section shall survive the Gloaing.

T3 & Warranties and Rapresenialings Saoffer warranie and seprosenis el &)
Saller has the hll xight, powsy, and authonly to sell the Froparty to Buyer e provided in this
Agrasmant angd 10 cary ot Sellar's ohiigations hereunder; O) Seller s duly organized ang
iy good starniing wnder the laws of fy stals of Srmation: {5 sl requisie action necessay io
aithnriza Sedlar to erdar info Bils Agresmant and o canry W Seliar's ohligaiony ket been
shiahved; {0} i Agreamant das baen duly avthorized, executad and daliversd by Selter;
s {e) the awessstion of this Agreement and the Clusing o conur hersundar do ot s will
not vinlate any cordrad, oovalard or ather Agresment to which Beller muy te ¢ pasly or by
which Sefer nray be bound, The provishng of tin Sootiorn shall survive the Qlosdng.

ARTICLE Vi
ASSIGNMENT

Buver's raputation, sypadance, and Soancial status conslitute & materal indunerment
and @ subshotal part of the consiterslion fr sule of the Pmputy by Sallsr to Huysr.
Thersfora, S sy ot assign this Agreamant, nor may any of Buyars righls harsunder
or any conersiip indorast by Buyer be bonslared it any munner X any peraon o antlly,
withoae Seflar's spenifio prior witlon consent, whilch consant ritay bi withheld by Seller for
uny renson whatsoster axoapt, howaver, Hhal Bupsy shadl hove the right (o ssaign thig
Agrsemend, without Sellar's conserd. I an sably cwned and sontrolied by Swyer or Buyers
pringipals; providsd, howaver, any such asalgnmant shall be binding on Safler ondy o e

e
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peiaed Buyer provides Sefler wily wition lad 1 so sl spocifically samhig e
asvigres ang providing o Saffer sny and aff wiher biomedion or doctmantaiion, insluding,
without Bnifation, stich ausignes's Taxpayer KMentificalin Mumbay, s¢ Bollor shall reguiast of
Buyer, 1o lsler Gen fn (1§} Businass Daye gy to Glowdng, ¥ By sy Ws
Agraarsal pavsusnl I e lenes hereo® &) the sadigneh ahall ho Gabls (oinlly and
sovaplly with assignon} for of of Buyer's oblipafions hepsunde; B} the ausiphar s, fe
priging Buver bussunde} shall romalh ohiignded Sl iondly and soverally with asalgnee]
with reapact 1028 of Buper’s chilgations haraunday and {6} e sesignor aid any soaige
shall sxcony sush shrutnniy of ausignoment sad sostmplion I sudk Ty ey Seller miny

*ragulre I donfemaiion of the provisiing heesd,

ARTILE I
SRORERAGE

Buyer reprosunts and wirrants X Sajler thet Buyer has st rontectad or snfered Inlo
ary ByTRwETEIR O luken any action il any resl salule Teolar, agend, Tnder, oF aay olfwy

parfy i conneciion with s tnruention othey than the Disclnsed Broker and gt Bupar hea”
_nal fokan sty acton which woald sl s el

state brokers feder's of oihier Yeag ot

porniasions being dus o payable o awy odber parly with respsdt 0 this ranaalion. Beller
saproanids el womanls © Buyse that Sofler bas oot conlactadl o srdeved Indn Ay
sgrearpent VA sy resl wedaly beoker sgael fnden or parly i comrention willy this
wansacioe sthey then Fu Disclossd Brokar and thad Sefied has not tslan ey aciion whish
would sesult in any roul eadadx broker's, fndees, ov other fous or oomminstons belng dus
and poyeble v sy ofher perly with respest fo s tenesolion,  Eaoh perly herehy
indemnifies, prabects, defands and sgraes i nld the otber parly harninss from any foss,
Habiiity, Sameays; onst, or expenss Snoudig, dut nod intted 30, waasonabie sttormays” foes)
resulting o the olhat pasly fom s broseh oF the represenialicn snd wintanly mads by suesh
‘pany hersly, Seler agreas 1 pay B DNscbeed Rroker 3 oonimission In atoordsmncs with &
sopavaly weiffen agreamant bpluding Saller and Dissfossd Broker as partiss, widoh
aovnrmission shall be paid onfy ¥ sa and whea Gloglng adtusily oscouny s the Purchass
Prive b rsoatvad by Suller.  The prondions of Bile Asicle shall suvelvn the Qlusing and
s tionof tis Agraematt

ARTIOLE ¥
DEFMAY

181 Buvats Dafll W Buyor ohall fal to clovs the bansatlion sonfempfaded hereby as
and winh recuited or I Buys shell cihaeedes ba i delbull of s obdigations horsundae gior
fo Cloalng, with e of Suyer i stish the OF&S Approvs baing w dotult harsunder, the
Pepoelt shalt be pail over fo Soller oy ogrenyd st Buidelad deveges, B being
acknneiadaed by Brver and Sollar thet o sueh svent Seller vill sulfor substardial davoages
A sk davages s incspalide of exact seodrichment. Al payment o Seller of e

- Depoait, neifher Saeler g Buyer shislt have any further gty o odigations harsunder

sxoent thal Buyer shall remeln obligated purmuant fo e provichng hareof which Sueive
jeominglion.  § stheaguent ¥ Claing Buyer shall & v comply with By obligations
condalnsd terain whith sundive Glosing, Seller, In addiion o any righis and mameding
grovided harsin, shall be snditisd Io oy Wl gl ramsdies svalishle ot law of agity.
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VIO Seliers Dol I ihis tanasction shafl not be dossd becaiwns of default of Selle,

Buysr pay, as i sole and exclushes numady, by wwiag A writan noliog wpon Saller end

affowing Jeller & mintren of fies () Business Daye by witeh to sure such &gi@:iim or
gefauit, aither, upon such defeull of Selfer nol Balng twred Tollowing sxpdration of swh
rotics ang cure pered, £1) refad the Deponit b Boyver of demand, and, after m;mmam af
e Doposi o Bupey, s Agresmant shall be ndl wrd vald snd \@%a{ Sellar nor By
ahall have soy foihar sdohde o obdigaliney boveursder sxoop! that Buww shall remain
obfigeisd pursuant o the provislons harsof which sunive {erdnslion, or {2 } &ee forspenilic
paviormanne of il Agresment, provided et sunh spenific pefoonanse s’emeﬁy ahall by
svaliadie I Buyer sl upon {2) Boyeds & solisfaotion of cach of Ruvers sbietions under
v Agreoreend, Induding without Bollalion Buwer's obligatie & daiiver th u Depostt o the
Title Qwmpany angd delbverieg aulinisn proa o the Tils Qompany and Reller that Buywr s
mady, M‘iing and able i olcon s tanserdion, {b) satielaslion of off Condilicas Frosadent
':’a Cloulng, sad (o} Buyer soenmances iy action of speniie gerfomancs agsinst Saifer within

Hhirty <3{§} davs after the Gloaing Datn. The opion selacted &w Buyer ahall be Buyers soig
and exclusive sunedy, 03 Ity svend whall Buyer be anfitiag s){i@:‘“ﬁe\v» mwmgﬁ 0GB bt
fimited! fo pundtivn dameges, sanvequentiel damages, ﬁ&fsta; Sarages, g ey ang ol

siher ageenal msmb%,emﬁm&a&mmwm“mwngmm&mxw&w? i emosi s

defand, profect, sove and bold harmisss Sadler Group sngd Levdder Group, sod sach roamber
of Seler Sroup and wf Londer Sroup, eaoh of sl mambary divecions, uiffcats, soployass,
agante, aNsles, mambers,  oooeges,  soskhuidas and obwr prindpsls aod
represanhdives Trom and sondnst any and sl loases, clalmy, Hekditiee, domages, 3*’3&,«“%
mnam%s and St conts and expaneny of any aud ey Kind whatasaver {mﬁﬁxﬁs‘e&ig
“Losses™ pokl, lnnurred oy sufiered Dy or ssssniod agaihnst Saller Group or Lendsr Sraup N

Tany mmi:‘s& of Sadfer Grup o any momber of Lande Sroow as o tesult of or arisig aud of

Buyer wronghaly s&m\g, Sy wmw;g andy Britesiiing & s;:cews‘ pertoriancs: sttion
againat Seller o i oy way wronghdy Sing o T pendeny or sinliar solion agsinst e
Proparly, whish Losess shall nolude withow! fimiiation aay &mzm whish wauld oihansdse
Rave baon reaifzed by Soller hed Softer hoan ahis fo saf, ranaler of aunvey e Progety fo
sty oty dayer fres of any sucl spaufie perfurnanes, Bs pandany or siver similar sotion,
193 Ko Ghlinaliono! Seline alter Ching, Suver sxpwessly soknowindges snd syrees that
Safier has 1o ehf.aaima il s mapest 1o the Propady et sundvs the {)% iy, Bxcept ay
spenifivally oal frih hovain, . Tha provivione of this Sectien shall aurelve e Tlusing,

)
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ARTIOLE 33
KO LIOINT VENTURE

, Buyer acknowiedges and sgrove thal soither Sefler nee any ofber mambsr of the
Swffer Sroup nor any member of the Lender Group Is & venlwrer, Sowweniungr, Tsuder,
guarantor or pariner of Buysr in Boyer's developmant of, consbruction upon and readde of
the Property, angd that Soller, Selfer Oy and Londer Sroup bear snd shelf bear no lebdly
whatsopnr resuiing foor o erieing sl of Buyst's sweendin and devciopment of, and
oovesfrucie upon, the Proparly, Thereles, Bover spmees ko dermndfy ondd hold owndess
fhe Radler Group, Hes Lundsr Soup and sadh maenbher of Sallsr Sroup and asch vambee of
Larder Group ot and agalnst any and alt leseas, delms, demands, domages, cosly and
pepsnnes of whsbwever King oo nature Inpleling ressoreide siumne” Tees, wisled o or
ariging 2ot of sny tlalny sgeinst Seller o any other menbay of the Seller Sroup or sy
mamber of the Londer Group oy 8 reault of Buveds owrorshid or Yavelopmant of, o
sonstruclion upon, oF resale of, he Froparty. The provisions of this Article shatl sundbve the
ehouing.

N3 L L

N P AP EAR IR

MrGELLANEGUR

141 Rigkalices Seilar wiravs o give Buyer prompt nodion of any Brs o other casually
afociing the Praperty aflfer the Bxscuton Dals orof any sofual or Graatenet! {iu e sxtent
that Telinr hue curent achl knowisdge thareol) isling o sondomration of ol or soy
porfion of the Pioperly ofter the Execution el ¥ sfter e Exsoulion Daly and pliorfo
Tiosing, there shall votur, Sernage I the Paoparty cuised by s o other cusaally which
ot ooal an sroant, groater thasy, or aguat o, fan parcent (T of the Purchaesy Proe
o repair, or tha febing o condemnefion of af o any porioss of the Propety which v
raaterially intorfery with the prasent use of such Properfy, than, I sunh ovend, Buver shad
havs e righe to lerminats this Agresmend by ghdng wiitlen notios 1o Bellar i tha Bemiof the
Teominglion Agreament logsiher with toples and wnighels of off Dus Difgence Repaty,
within b cobendar {10 days after Buver hee roopivad nnling foam Sellaror othensdes feams
of thal sverd,  Upon such teovdngtion and delivery of coples and osiginale of 88 Due
Biligence Rapordy, the Bepoatl ahall be delivered i Bupnr sid nadther party afiall have any

furthar spivs ar obiigations hevsunder, exept, buwesver, Bt Buyae shall rarmaln obiigaing’

with mesdect ©© the Bulemnitles and obiigations herelny which specifically survive fenmination,
B Boysr dons rad g0 Hmaly alend 19 tanminads hin Agrsement, then the Closing shed faks
plaps 52 provided bl and pursuant 1 116 orns hereof and thee shell be aodigmd o
Buyer st the Cloaing il infersst of Seffer Iy and to angy Insteants proseds o sunderaialion
wwanls payable o Sellsr oo scow of thal avent e Procasis™ I a0 amount up fo, but
sol Ingluding, oy Frocoats It ecens of the Purchass Prine e “Exoass Proosods”, the
Froosedy minus sny Dycess Proocssds shafl be horelnafier refarred 10 oy B “Buyers
Proseads’l kees stimsehich Sollet Incuny befors e Tosing 16 repalrany-of B Samane

¥ after the Revulien Dale and pehy fo Gloding there ghall conur demage o e
Peuparty vt by e ol Sesually S woldd oot iovs S ten pavoant G of
Ty Purdhave Price o repadr o the felking or convdemnalion of 8 partion of e Froperly
wich woshd ot roaterially Intedfere with the provent wow of he Propety, e, Suver iy
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nut teaminate this Agremment arel thars shadl be vesigned 1o Buyer al the Cinging o infevest
of Daliar it oo i e Boyer's Droveeds, fevs sume whinh Salter incte batore the Cloalng o
repal oy of the dumugs.

¥ after the Bysoution Dals and wior 1 Cloting, Hhave shell ooty demoge fo the
Praparty vaised by fins or ofbar sesually aiich wadd cost sn arsur grestar than o g
s Kby pernent (505 of e Purchizsy Price to repalr, then, Iy auch svend, Soller shall have
th fight o fevninads e Agreemant by withen nofion hersad daliversd fo Buyer wilthin fen
{1 davs aftay thal svant Uporn sund fornination, the i}ssm shall he delvared i Buyey
vl nelther parly shadl have any Acther dohde or obiigations harsundss, oxcerd, howees,
thal Bwyer shall ramaln shilgaled wily vdepent! o the demyilier and obligetins heveln
witoh spectically sunvive tommination, and Suyar shall dediver 1o Seller within bt calendar
10 sy 3*38* Ruyor bas raceheadh witthen notios fram Selter of sush termination, coples sid
wgww:} f o Due Difigerive Fopuels, 8 Salfor dove nat s tvaly slent & torninede this
&gvga%aﬁt, Hron, mwi&d et Buyey Kes not larinatad s Agraomant ey provided Ty in
e fird parsgraph of s Suolieey, Sie Closing shaf toke plave as provided herein am
pursuant o the terns hareof and Shere shalt be as&gnw for Buyar st the Qloaing all nferest

af Gedlorinanciodhy Buyers Prosssdarss e etich Selfer e teire Qs

ropaly any of the damage.

it sy Buyer's Propgeds In connecion with s sasimfiy oy e Propaly sy sesignad fo

Buyar at Gloning i ascordancs wilh s Secfion 121, Seliar shall redaln he sxolushs night
to procoss i hondhy the dialm with Sallers insuranos compsny. Selfer and Buyer sgres

0088 gond Taith offorls B cotporele with aanh athar iy mswng t}m soount of 18
sﬁmm& ingluling, without §mEation, prorapily providing any and af srigle eguesiad
by the nsrEnte compeny 'od grongtly responging o sy and ;§z§ ;“3*‘&3?’?&3 ora s
Insussnee wanpeiye Selffer shall et hove tha fight 10 spree 1o the amount of Buyer's
Provesds with e isuwanoe company withou! e peior reasonuble wilten coosent of Stper
uemeﬁs fhe Buyer's Procosds egual tie Purchase Prite.  Unoen ;:sswswm by the fnpurance
v, T &w»ro Frooeeds shell be disburssy fo Buyer and the Rxcass Provsads, it

emy uhai ba dishirsd o Sofler, Sollor mskey no reprovoniation « warranly with respest
£0 the areount of Hio Provesds thal wilf be paic by he nvarance company in coimention with
sy such casually, boluding, ool Endiation, shalher Buysr Wil be andied 1oy soteast
costy valum o ha rastacennt ol of The Properly. The provivions of Sin parsgeaph shall

Surdve the Rlosdsg

=

332 saficlion. The forms “Selfer” and "Buyer” whenowe used In iy Agresmant
ahall intleds the o, personal represenistives, sucossemy and assime of Sie respective
parties hovets gzwv'zssad howaver, that Buver's ng?ﬁ of serignment B restdoted by e
pmwswns haraof, Whenmer Uved, the sihgisr number shal Includs fe phural st e

purgd the sioguler, and the uxe of any gamﬁax shadl ohide aff genders. The m

"?m:?;ssimg 3 pand hovaln shall iy off budtannes mean ncluding, bul nof Bmtad &% The
haadings i fhby Agmemant ary Intendad solely S aonverdenne of referancs and shall be

givan no offent In te nterpretadion of Bl Agrmemant. This Sgrsemant axt sny relisg

instrumards shall not be conshrusy more siriagly spsthel sne parly mm agsinst the olber vy
sirtus of e fant el hiffe! dafte may have Daw pragarad by counsal for one of the partes,

et per e B b bt

5
i

i

. 001487

001487

001487



881100

i heing ootgnized thet s Agtsement snd oy reladed nbuments s Tie peodust of
acciansive nagdistons bodwesn the parliss harain.

123 Dountwrads This Agresmers may bo sooted & fvo or e countorpasts, axeh
of which shedl by dasmed i origingl, dul ol of whith will sooatitule He same Agresment
Any signuturs pags of BN Agrsamant may be dalathed from any ooundemped of e
Agreament whbout Inpairing the hoal oot of any sigeaberee tharnon sl ey by siteched
I snaiiier coundaipar of this Agresment identiog! in By hedo, Tt aving stiscked e it
oo o mors sckliitionad signaiure pages.

134 Seversbite sod Walear  brvalidefion of sy one Beolion o provishe of B
R;;mwm by hadgment o court order shall It no way affedd any sther Saclin or provision,
Failure of any porly o iy Agresmant & Inoist o e Rl ;bé?fes“mmw of any of B
provisiane by e other panly {or partios) shell not constihde & walver of sush parfivmanss
unlses e paty foling o inslel on TUE parfermanos of the prosdsion soctires it wiing
signsd &y B ihal § & owalvhg such perfomanes. & walver of any braagh ander this
&gwmént by any perly, undess ofheveden 8:5;3?@&& verdared In wzﬁfg;, shall aot be 8
sontinuing wdvar sy wabaarat @rsg subd : ;

Agreuroant, The provislkng o senvishkum of this Regtion o shal mmws the Closlng,

188 Sowndog lew The iwes of e Sialy fedflhout rsoend T wonficts of %aw} shat
sy e walidity, conshuction, soformament and Interpielation of thiv Sgreement.

138 Potordogy I addiion i the aols and doody restlod iy e Agresment snd
conjemplsted @ be parformead, sxecuded, ordior deliveras under this Agresement, Seller and
Buver RQeS 0 porfol, sxsoile andior dodivor of catss 1o he delhvered, sapouied sndiey
dadivorad at Uihing or altsr Qlosing sl Arther aoly, dosds, and asstsardes masembly
nenesswy Iy cenwanmale the bansandions santemplates! herely,

127 Nofioss & motions, demands, raqiaats, and ofher sommunicaliony seydas o

parnited heraurder ahall be in withg AR such notioss, derans, retuesis and ofher

onsnunioadiong fand ooples Hursol) shall be desnsd o b ﬁa;immd. m Hozand by
TUBSENGLY, Unedt pavainal delivany to he party i wlion the rodos §s divectad YK sent by
faosimile, upon slevtooks oF fulsphonie novfimation of eoslpt Q1 ¥ sam by overdght
sourtar, with raquest for neyd Bushess Day delbvery, on e nest Busiresy Day afier
sunding or {1} wheihe! arhudly recoived or nob beo (&) Busines Days after dapositin g
segpsinrly rainisined rmeoaphacls Ry e United Siates mall, registarsd or verlified, retum
reseint requestad, postags prepaid, addresend ax foliews {or {o such other addmss ax e
partiag roy spenify by notice ghen pursuent o this Sectiond .

TOSRLLER; szfm*siat R\m Fuiale Partners
. 5&&(& & fw{é«é& )&m ﬁan&:’ A& §M
Tepa AR £50F

Afenon: Ay @Rl
Fanslrder Lol Tii~2ge

i

5
§
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1R Soure or other povinien @iitzismmmww

}

001488

001488

001488



681100

WITH A SORY TR {ounnet i‘ck“ Sefler]
A8 s’fwaiam L8
“I ‘?'{_5 P 5&45}5 f{‘w\e St f’é‘
4&.&( e A FNSE
Faw Ba) o 8y %»‘3":?*3

Loneders 118, Sank NaSona! Assuciation ss Trusles
For The Hsgdstorad Holders of ML-OFE
Commarelal Morigege Tiust 20077 Uommanint
Mo Pa&ﬂmmgix Cap iﬁ;m‘m Jundas SDOTF
s Midiang Loars Sarvines

JOBHT Mhaslin, Suite OO

wewm Pak, K8 88890

Aftantion: Bran Tumst

Faceinfier IR 2838723

Laarns o landet L avdeand Booadd B

2923 Howant Hughes Parbway, Sute 800
Lag Vg, NV swias

ﬁ&*i@r’sﬁuw Rab Q-&n%
T BUYER Pocios Sompantes LLE, @ Taliftynis Enited
Babilty comparg

1788 Harchek Siradl, Sulls 10

Hary Dlage, Ualfornhy B3R

Sttentiors Deapak srand

Favehvife: {515} 2980080

Banst disraniQueciicanomosnisa.conm

m’f“i STOFYRY Thomay ¥, Sever, Jn, By
SEFA Sorlpps Ranoh Bhad 8388
San Disge, T8 82137
Fax 3007080003

Sornal e Bnang

Solre Acvesmant snd Amendment,  This Apmamaht aontelns dhe  avdire
smdss:sismms batvsan Buysr ang Sefler wilh rospe o the subifect matier horea?. Solther
i Agreamend nor any srovidion hersol iy be mndifisd, amsndad, changed, walvg,
diachargsd or teminaled trally, Aty such aston may soeur andy by an ingtruent n witing
signed bsr he party ageingd whom sokweement of o modification, shongs, walv,
s ;hque‘ or nering B e sought

128 g, Buyss agreas rd o retond o Bl this Agrsavnsat or Y riotiee o

“ “\x6'

msemw;sﬁur‘ o refirence o s Agwemend I any public venonds, ,w‘iuaimg, withungd

KH
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Retaliun, the Regordar's Ot iy tha Sourdy. &ew suﬁ%z secordation te TG ol ewntiute *
& dataull, and upan such defuult Safler {a) muyy duclyre 18 Sgprsemant nul and vold and :
axgroien this option by reourding o fling 3 mtmam s Agresmand fs nul snd vold Inthe
pubdie racteds) sid O] hove the remadion providad by Arfichs 18, abovs.

.

12010 Rodhils. The BhBls het o seforencad Iy and alisched fo tiy Agresmant are ;
mmcrmd i, and mods o pard of, this Sgreament i ol apnsss.

21 Tien i e ggggm Selier gonf Buyer expmsssly agron that e Is of the avsents i
with ssapent 1o hiy Agrsamant, ¥ the fingl doy of say pedlod or any dete of perforvancs :
urday this Sgpsement felly on g dade which fv nof & Business Ty, thevy the Snst day of the
groviod or the gate of performanca, as spplicalds, shall be sxiandad o the next day which s

2 Businass Dave

1232 Ko Thind Paty Seneficiary. This &gmammi solely batwoun Selar and Buver, aod
saokuowiodgsd 8y Lander with regard o Saction 1248,

& ?3 ’as«:\x ;.3;3 {:gmm{ﬂg;sr 1B il mzaﬁ&%mn&s ’\‘mz? Ssﬂm m&*}» i*sga&‘ t@ w&h oifge pw‘s‘w

cahal snply agually and Ines o the henefil of Sulier Sroug’s prasent sngd Rduce offiowrs,

wiié he wma&i mﬁ m%w*vagsi& m i‘xs Am&am & ia*‘sq a8 Ms &;&m;em {2 in Bl “‘sm
et offent and Buyer i ot i defaul Kersuruter

S sl Bl fo mrestiion and delvery of e
&g%@msm §>> eaﬁs:';\, ihis ngveames*ﬁ Y %ssb}a{‘d e appeeval by Beller Grow's arel by Lander
Froup's settor mznaganed. Kol e sobmdgion of oy praposal or this Agyraseverd for
Asmingtion o Buyst, Ror sy NTSIRINIsnos o ooins nf soufing batwsan Buver and -
Sellar shatl soostiis & reseevalice o or sption v Wy Propsddy o I oy marmer bivd
Ssler. No conbsgd o shligation o the pat of Seller shall mise unll this Agresment &
spproved as (‘{5?**“‘33 ate by sanioe menmgement sl Rille oxpoited and wnoondionally
dafbearad by Suller. ¥ bowever, Sallor execules andd relues 1 Agrsaimeant 1 Buwr, e
ronurement for &*smisr Group Manasgemant Appied shall be doered safisfiad,

1838 Lhitation on Lok, Buyer sxprossly agress thal e oblipsiins and fiabilites of
MW wnger e Agreemert angd any mumwi raiaranned homsln shall o amsﬂ,ﬁa
sovny obfigations of te ofoers, direntors, eiphvesy, agendy, mms N pavipers,
i'}‘?m”?‘%ﬁi’b, n*:-msgvs, mpresatatives, sissc&i%ﬁem o esher prindpals any repmswmxﬁsa
of Seller Group.  Motwilhatanding anythiing & e sgotaey, Dol Grouigs Tability, I sy,
arising By connaclion wih this Agrmemant v with the Propany shall i}e Bl 1 Sellers
frteraat in the Propaly for e racovery of sy judgment sgainel Baller, snd neliher Seller
Group foF any momber thaepol shal by pamsonaly Hable 3 any such jodoment or
guficlency afler svenution Dereen,  The Imilalions of iahiifty sontaised in this paragraph

droniore, Tussies, shoreholdary, ngants, emploveey, porlers, Mmenders, TRNagYE,
rhgswnzam &, orothsy pringipels and raprasenistives of Sallsr Sroup, angd their mepesihve
hoby, suncensorg aol gsolgns, N

0
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1248 Mold Disciomys,  Moid sndior ofter mitvoxcopie srgandsss van be faond simosy”
anewhete, Thay ouoly netueslly v the envirnment and wan gosk on virkially any osganls
substance 25 long as mobiore and woygen are presand, Mokl andfor aihey wiaressaple
crpanSmy may sause properly damass sndfor Kool problems. Buyer scknowiedges and
agraie that naether Solley Gronp aar Lender Broup shalt be sasponsible for any deemages,
Fabiites, cldme o bisey aising o of or relulig o mold endior other miorosoopia
argankny gt e Proparty inchuding hut oot Hm¥ad s progashy damages, paiaal ey,
adversy haaith affests, e of ooms, somotionsl distress, destly, loes ofuse or kes of value
ang Boyverhamnby relbasss Sellar Broup and Lendor Segaip Bor uy sams. Buvor bavelwy
acknowlidges Tatl hay e and wedarsiood this discleswes and releave ang agreas fo the
prsdsions oontainad hevsh,  The provishng of this Seclion shadl mavive tha Cleshy o
tervaingtion of s Agssement

1237 Probibiied Serams,  Nelther Buyer nov any of lis respecthe offfcers, diredors,
sharghoiders, pavinerg, mambers or adfilfsles dnodiading withoo! infiafion Bl hofdae of
sguity Inforasty in Bower) I or will Be an enify of pevson (i thal s Bntad s o donex o, or
Ty pthewdien selent o the droviieny of Bxacutive Cedder 13204 Issued on September 24,
01 TR (1) whose vaves appears ondhe Unfled Siales Trassury Depsrbmeots

TS S 0 O R e 5 Y AN gt R

Qfo of Forelon Axgels ool COFALTE most curvant fst of “Spexificadly Destgnated
Matlons! snd Hiocksd Persons® haitiol st may be published from Yme fo Sras b various
medivmeg nduding,  Sd ol fnfted @ the OFAT waisHe,
Hifwew ess goviolossnlommentiocbinttDiadnodf, ) who sommiits, thrastens
O xenmit oF sopeoety "Pervosie” 83 B o ie defined by B0/, 7 & st
sanctions of i Unlind Siates govemmant or s Iy viclation of any federsl, stets, municipat
o lnget laws, slehdas, sodes, ondhhandes, srdars, decress, rules o reguistions relafing (o

Aprvoriem of money hundeing, holudihg withoud Smltelion, BEO13828 g the Uniting and

Swengthensing Smesten By Providing Appropdiste Took Raguirad by intarcept ang Chag
Torrcrivm Aot of 200¢ @ §) whe fo othereden affiabed with any aniily or poarson Baded
abmven fany arad off padien deasibhed v dutwes ) - (v above ars horeln nfaned foas 8
*Prohibiled Farsen®) Buper covenanls and agrass Hal nalther Ruver norany of Bw
respective officers, direclons, sherhoiters, pulners, merbesy or offfloiey dncluding
withoat Brdtation idieet holders of sqely nloreste I Buver) shall fagd sontfust any

- baesinvess, o enguge i any raneadien o doaling, with any Prhildled Parson, Foluding,

2

but 1o Sralbesd B, thes rahing or reasliing of sy conbribusion-of Jnda, goods, o sarvioes, X
wr for e beosfit of 3 Prohibiled Person, o (B8} engage i or conapine & engage It any
Fansacion et svades or svalda, o has the purpose of svading o svolding, or sitengis &y
wiokaly, any of the peobibillons sel firth In EMB3ER4. The provinions of this Seolion shal
sarvivn the Cloxiag o leenination of this Sgremant,

238 Boaanvation of Sokis. Buyer acknowisdpes that Lendafs submitiad, B conjunstion
with thy Lawesull, of the Cyder Appeinting Recsiver, and Seller's actions pumsuant © Da
authoelly and dulies granted fo Seller, as recsdver, thersunddy, incheding, withau feilstion,
the specilit power and suthorily to sell Froperty of Borrower sustient i sofor nobid spprovs,
an spectfied In (e Ordey Agpointing Revelvar, sl e parfies sotering inio thix Agresment
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Exhibit 1(b)

Exhibit 1(b)
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Wire Transfer Order

Number: 8083

First American Title Insurance Company National

FileNo..  NCS-425712-HHLV

PR: NATLAC - National Commercial Services Division

Office: 108 - Las Vegas-NCSD (2043)

Officer: Sharon Silverberg

Issued By: Sharon Silverberg

Issued
Date/Time: 06/07/2010 01:21:05 PM

Transmission
Date/Time: 06/07/2010

Amount: $8,976,385.90

ORIGINATOR

Account Number

3020430000

Bank Name
First American Trust-Santa Ana -

Information

425712

RECEIVING BANK

ABA Number
053000219

Bank Name
Wachovia Bank NA

Bank Address

BENEFICIARY

Account Number

5077594011216

Beneficiary Name
FUMC Income Property Account

Beneficiary Address

Additional Information
Palmilla
358100638

CUSTOMER AUTHORIZATION

Signature

Signature

Printed Name and Title

Printed Name and Title

BANK USE ONLY

Fund Held/Credit Credit Code

CALLBACK

Available Funds

Name
Time Initials

Fees

] Analysis [0 Charge To Account
[ waived [ Included in Check
[] Other

Method of Payment
[] Debit Account Number [] Check Received

[] Incoming Wire [] Other

SPECIAL INSTRUCTIONS/NOTES
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Exhibit 1(c)

Exhibit 1(c)
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National Commercial Services
2490 Paseo Verde Parkway, #100 » Henderson, NV 85074

Seller’s Final Settlement Statement

First American Title Insurance Company

Property: 124-30-311-031, etal, NV File No: NCS-425712-HHLV
Officer:  Sharon Silverberg/sgs
New Loan No:
Settlement Date: 06/07/2010
Disbursement Date:
Print Date: 6/8/2010, 10:04 AM
Buyer: PacificaNorthVegasLLC;QEA IncfboPacifica as Qualified Intermediary for Pacifica North Vegas LLC
Address: 1785 Hancock Street, #100, San Diego, CA 92110
Seller: Palmilla Development Co., Inc.
Address: 3200 E. Camelback Road, Suite 255, Pheonix, AZ 83018
T e T Chiarge Deseription - T Seliér Charge "] Seller Credit
Consideration: )
Total Consideration _ 9,500,000.00
Adjustments:
Security Deposits 35,611.35
Other Deposits o 2,000.00
_Held for Misc, to be refunded post closing 2,000.00
Prorations:
Rents 06/07/10 to 07/01/10 @3$140161.85/mo 112,129.48
| HOA Assessment 06/07/10 to 07/01/10 @$15896.25/mo 12,717.00
Personal Property Taxes using Est basis 01/01/10 to 06/07/10 @$2845. 1 7/yr 1,223.81
County Tax 8 parcels @799.78 ca 06/07/10 to 07/01/10 @$36398.24/yr 420.71
County Tax 8 parcels @924.44 ea 06/07/10 to 07/01/10 @3$7395.52/yr 486.28
County Tax 8 parcels@941.82 06/07/10 to 07/01/10 @$7534.56/yr 4954
County Tax 8§ parcels @1,011.45 ca 06/07/10 to 07/01/10 @$8091.60/yr 532.05
County Tax 12 parcels @997.05 ea 06/07/10 to 07/01/10 @§11964.60/yr — 786.71
County Tax 4 parcels @ 779.82 ea 06/07/10 to 07/01/10 @$3119.28/yr 205.10
County Tax 1 parcel @780.46 06/07/10 to 07/01/10 @$780.46/yr 51.32
County Tax | parcel@],183.05 06/07/10 to 07/01/10 @$1183.05/yr 77.79
County Tax 9 parccls @780.46 ca 06/07/10 to 07/01/10 @$§7024.14/yr 46186
County Tax 11 parcels @918.10 06/07/10 to 07/01/10 @$10099.10/yr 664.05
County Tax 14 parcels@971.65 06/07/10 to 07/01/10 @$13603.10/yr 894.45
County Tax 11 parcels @ 901.25 ea 06/07/10 to 07/01/10 @8§9913.75/yr 651.86
County Tax 10 parcels @985.58 ea 06/07/10 to 07/01/10 @$9855.80/yr 648.05
County Tax 4 parcels @ 761.13 ea 06/07/10 to 07/01/10 @$3044.52/yr 200.19
County Tax 8 parcels @912.83 ea 06/07/10 to 07/01/10 @$7302.64/yr 480.17
County Tax 8§ parcels @790.12 ea 06/07/10 t0 07/01/10 @$6320.96/yr 415.62
County Tax 8 parcels @ 929.94 06/07/10 to 07/01/10 @$7439.52/yr 489.17
County Tax 8 parcels @998.53 06/07/10 to 07/01/10 @$7988.24/yr 525.25
_County Tax 12 parcels @ 984.37 06/07/10 to 07/01/10 @81 1812.44/yr 776.71
County Tax 4 parcels @770.49 06/07/10 to 07/01/10 @$3081.96/yr 202.65
Commission:
Commission Paid at Scttlement to Marcus & Millichap 285,000.00
Title/Escrow Charges to:
Policy-Standard ALTA 2006 Owner's - First American Title Insurance Company National Commercial 9,025.00 —
Services
Closing-Escrow Fee 1/2 each - First American Title Insurance Company National Commercial Services _2,950.00
Transfer Tax 1/2 each - First American Title Insurance Company National Commercial Services 24,225.00
Transfer Tax County Common Area - First American Title Insurance Company National Comimercial 5.10
Services
Disbursements Paid:
Taxes, penalties,interest and mailing fees to Clark County Treasurer 55,730.52
HOA Fees @ 101.25x157 to Pamilla Homeowners Association ¢/o P.W. James Management &Consulting 15,896.25 |
Cash (X To) ( From) Seller 8,976,385.90
Totals 9,522,182.41 952218241
Initials: D Page 1 of 2
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Continued From Page 1

Settlement Date:
Print Date:

06/07/2010
6/8/2010

Seller’s Final Settlement Statement

File No:
Officer:

First American Title Insurance Company National
Commercial Service

By,

S/I)afon Silverberg

i

7

NCS-425712-HHLV
Sharon Silverberg/sgs

Page 2 of 2
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Exhibit 1(d)

Exhibit 1(d)
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Case No. 62112

IN THE SUPREME COURT OF NEVADA

U.S. BANK NATIONAL ASSOCIATION as
trustee for the Registered Holders of ML-
CFC Commercia Mortgage Trust 2007-7
Commercial Mortgage Pass-Through
Certificates Series 2007-7, by and through
MIDLAND LOAN SERVICES, as Its Specia
Servicer,

Appellant,
VS.

PALMILLA DEVELOPMENT CoO., INC., a
Nevada corporation, and HAGAI RAPAPORT,
an individual,

Respondents.

APPEAL

Electronically Filed
Aug 27 2013 09:01 a.m.
Tracie K. Lindeman
Clerk of Supreme Court

from the Eighth Judicial District Court, Clark County
The Honorable JEROME T. TAO, District Judge

District Court Case No. A595321

APPELLANT’S APPENDIX
VOLUME 6
PAGES 1251-1500

DANIEL F. POLSENBERG
Nevada Bar No. 2376
ROBERT M. CHARLES, JR.
Nevada Bar 6593
JOEL D. HENRIOD
Nevada Bar No. 8492
LEWIS AND ROCA LLP

3993 Howard Hughes Pkwy., Suite 600

Las Vegas, Nevada 89169
(702) 474-2616
DPolsenberg@LRLaw.com
RChar_IeséLRLaw.com
JHenriod@LRLaw.com

Attorneys for Appellant

Docket 62112 Document 2013-25288
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01 | Complaint 07/16/09 | 1 01-122
02 | Defendant’s Opposition to Application for Order to 08/12/09 | 1 123-145

Show Cause
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04 | Notice of Filing Exhibit in Support of Plaintiff’s Motion | 02/24/10 | 1 165-211
to Approve Sale of Receivership Property

05 | Notice of Non-Opposition to Motion to Approve Sale of | 03/10/10 | 1 212-215
Receivership Property

06 | Order Granting Motion to Approve Sale of Receivership | 03/26/10 | 1 216-222
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1 || LaBar Declaration at § 5. The Property was also made available to all of Marcus & Millichap’s

2 || apartment/retail specialists nationwide to help identify section 1031 buyers within the MNet

3 || system. LaBar Declaration at § 6. Over 90 Marcus & Millichap agents presented offering

4 || memorandums for the Property. LaBar Declaration at § 7. Over 1000 direct marketing calls for

5 || the Property to principals. LaBar Declaration at § 8.

6 Additionally, an e-brochure for the Property was sent to over 250 principals, brokers, and

7 || executives. LaBar Declaration at § 9. Moreover, Marcus & Millichap provided comprehensive

8 || due diligence documentation (including rent rolls, by-laws, etc) to over 30 active investors. LaBar

9 || Declaration at § 11. Approximately 35 registered tours of the Property were conducted with listing
10 || agents, and approximately 25 non-registered tours and drive-by viewings were conducted. LaBar
11 || Declaration at { 12. Marcus & Millichap also targeted the following major commercial brokerages
12 || in connection with the marketing of this Property: CBRE, Cushman & Wakefield, Grub & Ellis,
13 || Hendricks & Partners, and Sperry Van Ness. LaBar Declaration at § 13.

14§ O The Purchase and Sale Agreement

15 As noted above, the Property has been exhaustively marketed for over 3 months. Written
16 || offers to purchase the Property were received from 31 prospective purchasers, and based upon

17 || certain criteria, with an emphasis on the prospective buyers’ ability to close the transaction, 10

18 || offerors were contacted and solicited for their best and final offer. LaBar Declaration at § 14. The
19 || best offer to purchase was selected from these offers, and on or about February 5, 2010, the

20 || prospective purchaser and Receiver entered into purchase and sale agreement (“PSA”). LaBar

21 || Declaration at ] 15. The prospective buyer has tendered $500,000 non-refundable” earnest money.
22 Lender is contemporaneously applying for leave to file the PSA under seal, due to the

23 || sensitive financial information contained therein and the harm that could be caused to the market
24 || value of the Receivership Property if the PSA is made public, and the sale were to fall through for
25 || any reason. See LaBar Declaration at § 16. As with any transaction of considerable size, the due
26 || diligence required by serious prospective buyers is a requires significant time, expense and effort.

27

28
Lews and Roca LLP 2 Subject to this Court’s approval of the proposed sale.

3993 Howard Hughes
Parkway, Suite 600
Las Vegas, Nevada 89169
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1 Moreover, during the negotiation process, both sides made concessions before agreeing to
2 || the precise terms and language. However, both sides started negotiations at the original asking
3 || price. Ifthe PSA were made public, and then fell through, all prospective buyers from that point
4 || would begin their negotiations, not at the original asking price, but at the price point and with the
5 || concessions reflected in the PSA. In this way, making the PSA publically available prior to its
6 || approval would damage the value of the Receivership Property by effectively lowering the asking
7 || price and eliminating any room for negotiation built into the asking price.
8 Additionally, the marketing process for the Property has been ongoing for months, and
9 || each party who was interested in the Property had the same opportunity to bid. If the PSA were
10 || now made public, a new buyer would have the incentive to copy the agreement, add a nominal
11 || amount, and attempt to step in front of the prospective purchaser who has already put the time,
12 || costs, fees, and effort into negotiating a deal. Allowing this sort of last minute gamesmanship
13 || would chill receivership sales in the future by providing a disincentive to earnest and interested
14 {| buyers from doing the initial work. All buyers would be incentivized to withhold any offer until
15 || someone else did so first, thereby chilling the sales process for future receivership properties.

16 || O Claims Against the Receivership Estate

17 Lender is unaware of any other creditors who have a claim against the proceeds from the
18 || sale of the Receivership Property. As the market value of the Property is lower than the amount of
19 || Plaintiff’s security interest in the Property, no money from the sale of the Property will be paid to

20 || the Borrower, or anyone else other than Lender.

21 II.
22 CONCLUSION
23 Borrower has repeatedly requested Lender sell the Property, and has even requested

24 || Lender foreclose on the Property rather than proceed with the alternate remedy of a receivership.’
25 || Receiver has actively marketed the Property for several months, and a price has been negotiated in

26 || the open market. Given the widespread marketing efforts undertaken, and the number of offers

27

3 See e.g., Defendant’s Opposition to Application for Order to Show Cause [Why Receiver Should
28 | notbe Appointed] filed on August 14, 2009, at p 3 (arguing that the Plaintiff should foreclose
Lewis and Roca LLP rather than seek a receiver).

3993 Howard Hughes
Parkway, Suite 600
Las Vegas, Nevada 89169
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Lewis and Roca LLP
3993 Howard Hughes
Parkway, Suite 600
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001253

received and considered, the PSA represents the fair market value price for the Property. The
Lender therefore requests this Court (a) approve the PSA as a full and final disposition of the
Property, (b) enter a finding of fact that the sale price contained within the PSA is the fair market
value for the Property (¢) order that the Receiver shall be authorized to sell the Property and shall
be authorized to effectuate any documents to consummate the sale and fully and finally convey
ownership of the Property.

DATED February 11, 2010.

LEWIS AND ROCA LLP

/8/ Michael F. Lynch

Nevada Bar No. 8555

3993 Howard Hughes Pkwy., Suite 600
Las Vegas, Nevada 89169

(702) 949-8200

(702) 949-8398 (fax)

Attorneys for Plaintiff
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Lynch, Michael

From: Lynch, Michael

Sent: Tuesday, October 27, 2009 1:10 PM

To: ‘Brent Larsen Esq. (blarsen@deaneriaw.com)’

Subject: Palmilla -- Marcus and Millichap Listing Agreement.PDF;Marcus and Millichap Offering

Memorandum.PDF
Importance: High

Attachments: Marcus and Millichap Listing Agreement.PDF; Marcus and Millichap Offering
Memorandum.PDF

Dear Brent:

During this morning's status check in Palmilla, you requested three things relating to the efforts to market the
Palmilla Receivership Property, 1) the listing price; 2) the listing agreement; and 3) the Offering Memorandum
(what | was loosely referring to as the marketing "brochure”).

The attachments to this email cover all of these requests. Please be aware, however, that in accord with the
Receiver's authority as set forth in the Order Appointing Receiver, the listing agreement had already been signed,
and the Offering Memorandum had already been published (i.e., it is actually listed), so if you have any comments
or concerns whatsoever, please let me know immediately. As | stated in open Court, if you wish to be heard on
any issue in connection with the receivership, | will certainly do my best to address it informally, and if that fails, to
stipulate to an OST should you desire. If you have any concerns, we do request that you set forth these concerns
in detail, and support them with evidence so that we may evaluate any alleged issues or deficiencies.

If you have any trouble opening these attachments, please let me know.

Regards,
Michael
waR'ES fuy Michael F. Lynch
L]‘:‘:};Q'{Ib Trial Atlorney
OCA Telephone: (702) 474-2683

At - Facsimile: (702) 216-6191
LEWIS AND ROCA LLE

PHgEgII\IX 3993 Howard Hughes Pkwy. STE
TUs SVEG S 600 Las Vegas, Nevada 89169
IXEBUQUSRQUE www_ lewisandroca.com

RENO www.lewisandroga.com/MLynch
2/9/2010
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Exhibit “2”

Exhibit “2~
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OFFERING MEMORANDUM
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The information contained in the following Marketing Brochure is proprietary and strictly confidential. It is intended
to be reviewed only by the party receiving it from Marcus & Millichap and should not be made available to any other
person or entity without the written consent of Marcus & Millichap. This Marketing Brochure has been prepared to
provide summary, unverified information to prospective purchasers, and to establish only a preliminary level of
interest in the subject property. The information contained herein is not a substitute for a thorough due diligence
investigation. Marcus & Millichap has not made any investigation, and makes no warranty or representation, with
respect to the income or expenses for the subject property, the future projected financial performance of the property,
the size and square footage of the property and improvements, the presence or absence of contaminating substances,
PCB's or asbestos, the compliance with State and Federal regulations, the physical condition of the improvements
thereon, or the financial condition or business prospects of any tenant, or any tenant’s plans or intentions to continue
its occupancy of the subject property. The information contained in this Marketing Brochure has been obtained from
sources we believe to be reliable; however, Marcus & Millichap has not verified, and will not verify, any of the
information contained herein, nor has Marcus & Millichap conducted any investigation regarding these matters and

makes no warranty or representation whatsoever regarding the accuracy or completeness of the information provided.

HIWIYIOSIT ANV ALINTVLLNIQIENGD

All potential buyers must take appropriate measures to verify all of the information set forth herein.

ALL PROPERTY SHOWINGS ARE BY APPOINTMENT ONLY. PLEASE CONSULT YOUR MARCUS & MILLICHAP
AGENT FOR MORE DETAILS.

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

: 3 s
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the T\"Eai‘C{lS &J\ 'hlh(:hap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Real Estate Investﬁlent SerVices
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SECTION FOUR

SECTION FIVE

This information has been secured from sources we believe 1o be reliable, but we make no representations or warranties, expressed or
implied, as to the accuracy of the information. References to square footage or age are approximate, Buyer must verify the
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057
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Investment Overview >
Y
]
&
I
£y
74
]
s
=
INMVESTMENT Marcus & Millichap is pleased to announce the exclusive listing of the 2
pisp g
MIGHLIGHTS Palmilla Townhomes, this bulk townhome offering is comprised of 157
Spacicus Town-House Dasig units out of 300 in the community. Palmilla was constructed between
' 2006 and 2007 with ninety-percent of Phase One sold to individual
owners and Phase Two built as a rental property. Of the subject
$43 SE/40% of Rerdacement Cost! property’s 157 spacious townhomes, 144 contiguous units are spread
r [ Rt "_l l\-,.'n ARy A .
across twelve buildings located in Phase Two, with the remaining 13
noncontiguous units spread across four buildings in Phase One.
52.3% Cosntrol of HOA
The community is adjacent to the 1,905 acre masterplanned community
called "Aliante" that includes 6,500 homes, commercial centers and 428
. " ; i Foa} ile i necti
Adiacesit to Aliante Masterplan acres of recreational parks that encompass a 34 mile interconnecting
Cormmirity trail system. Palmilla is minutes from the New Aliante Station Hotel &
Casino as well as the Centennial Hills Hospital & medical campus.
Palmilla features six different floor plans that range from 1,185 to 1,758
square feet. Each individually parceled unit includes a direct access
S e two space garage, full size washer/dryer and walk-in closets. Common
Seller Financirg to be considered! L
area amenities include a resort-style pool, cabana, playground, large
grass courtyards and a gated/ controlled access entry into community.
fender OQuwned (REQ
Opporbuniiy)
Offers Due December 4, 2009
SUBJECT TO COURT APPROVAL
is inf ion has b d frt we believe to be reliable, but w 13 tati ties, d . s¥fa
imped, 23 1 the acurcy of e mformaton. Refereets 10 sqare fotage or a0 e approsimate, Buyes st vy me  MATCUS § Millichap
information and bears all risk for any inaccuracies, Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Re;ﬁ Esmte ]’nveﬁtfnent SerViCﬁS
1
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\ \\ THE OFFERING
- N Property

Property Address

Assessor's Parcel
Zoning

SITE DESCRIPTION
Number of Units
Number of Buildings
Number of Stories
Year Built/Phase 2
Rentable Square Feet
Lot Size

Type of Ownership
Density

Parking

Parking Ratio
Landscaping
Topography

UTILITIES
Water
Phone
Electric
Gas

CONSTRUCTION
Foundation
Framing
Exterior
Parking Surface
Roof

MECHANICAL
HVAC

Wiring

Fire Protection

Palmilla

5850 Palmilla Street

North Las Vegas, NV 89031
Multiple

R-3

157

Sixteen

Two & Three
2006 / 2007
244,101

8.98 Acres

Fee Simple

17.5 Units/ Acre
347

2.21/Unit

Lush Greens/ Xeroscape
Flat

North Las Vegas Water District
Embarq

NV Energy

Southwest Gas Co.

Concrete Slab
Wood

Stucco
Asphalt
Pitched Tile

Individual
2006 Code
Wetpipe Sprinklers, Alarm System, Smoke

SUBJECT TO COURT APPROVAL

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

X sia
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the Marcus &MIHEChap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus

& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap (0220057

Real Estate Investment Services
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COMMON AREA AMEMNITIES

sfed/Controlled Access Commmunity
lesori-Style Pool

ldren's Playgrownd

.
rreens/Gazebo

R
L

NOLLJRDS30 ALydd0¥d

LINIT ARMENITIES

Fully-Equipped Gourmel Kitchens
Full size Washer and Dvyer
Brivaie Balconies

Dicandescent Lighting

Direst Access 2 Car Garages

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

) 3
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the TvgarcuS &f”’hlli(jhap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. ©2009 Marcus & Millichap Q0220057 Real Estate ]nvesﬁneﬂt Services
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Property Photos

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057
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Area Maps

ENEREE

NOLLJIDS3O ALY3d0ud

LOCAL MAP

REGIONAL MAP

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

. 8 s
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the Marcus &MEH!Chap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Real Estate Investment Services
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Site Plan

NOLL4IMDSIO ALY3d0O¥d

Aven enarema

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

. siya
implied, as to the accuracy of the information. References to square footage or age are approximate, Buyer must verify the Marcus &MI“ lChap

information and bears all risk for any Inaccuracies. Marcus & Millichap Rea] Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. ©2009 Marcus & Millichap Q0220057 Reai Estate ]ﬁyest‘nent Services
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Floor Plans/Acapulico
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This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

. sfye
implied, as to the accuracy of the information. References to square footage or age are approximate, Buyer must verify the Marcus &r‘illlichﬁp

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Real Eswe ]ﬂvesHHent Services
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This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

) siia
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the Mar{:us 5 i\'hﬂ lChap

information and bears all risk for any inaccuracies, Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc, © 2009 Marcus & Millichap 0220057 Regj Estate ]nvesnnent Services
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This information has been secured from sources we believe 1o be reliable, but we make no representations or warranties, expressed or

implied, as o the accuracy of the information. References to square foolage or age are approximate. Buyer must verify the ]Viarcus &}\ qiﬂ&(:hap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
Real Estate Investment Services

& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057
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South Beach
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This information has been secured from sources we believe ta be reliable, but we make no representations or warranties, expressed or

) ajye
implied, as to the accuracy of the information, References to square footage or age are approximate. Buyer must verify the i\,iarcus &I\ lillh(jhap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Real Estate ]nyesunent Sewices
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This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057
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This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

implied, as to the accuracy of the information. References to square footage or age are approximate, Buyer must verify the i\/‘iarcus &hﬁillk:hap

informatjon and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Regl Estate Invesunent Seﬂ’icﬁs
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This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the
information and bears all risk for any inaccuracies, Marcus & Millichap Real Estate Investment Services is a service mark of Marcus

& Millichap Real Estate Investment Services of Nevada, Inc. @ 2009 Marcus & Millichap Q0220057
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This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

X agye
implied, as to the accuracy of the information. References to square footage or age are approximate, Buyer must verify the Marcus &b@lnl(:hap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Real Estate Invesnnent Sefvic £8
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Rent Comparables Map

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or
implied, as to the accuracy of the information. References to square footage or age ave approximate. Buyer must verify the
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057
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Average Rents
AVERAGE RENTS ~ 2 & 3 BEDROOMS
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This information has been secured from souzces we believe 1o be reliable, but we make no representations or warranties, expressed or
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057
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Rent Comparables &
nk \\\\\\ PALMILLA %
\\\N\ \\\\ ¥ 5850 Palmilla Street
N North Las Vegas, NV 89031 Ty
Unit Type No. of Units SF Rent Rent/SF @
3 Bdr 2 Bath Twnhs 12 1,185 $999 $0.89 =
2 Bdr 2.5 Bath Twnhs 26 1,209 $1,050 $0.95 ;g
3 Bdr 2.5 Bath Twnhs 27 1,439 $1,150 $0.87
v . 3 Bdr 2.5 Bath Twnhs 27 1,709 $1,150 $0.78 §
SUBJECT PR?RTY b SRS 4 Bdr 4 Bath Twnhs 39 1,737 $1,150 $0.79 el
No. of Units 157 3 Bdr 3 Bath Twnhs 26 1,758 $1,200 $0.80 .
Occupancy: 75% 253;
Year Built/Phase 2: 2006,/2007

BROADSTONE AZURE
650 East Azure Avenue
North Las Vegas, NV 89031
Unit Type No. of Units SF Rent Rent/SF
1Bdr 1 Bath 132 664 - 789 $613 - $705 $0.91
2 Bdr 2 Bath 156 1,031-1,112  $896-$915 $0.85
3 Bdr 2 Bath 24 1,260-1,260 $1,041 - $1,041 $0.83
No. of Units 312
Occupancy: N/A
Year Built: 2007

SEDONA AT LONE MOUNTAIN

770 West Lone Mountain Road

North Las Vegas, NV 89031

Unit Type No. of Units SF Rent Rent/SF
1 Bdr 2 Bath Den 120 1,056-1,056  $860 - $860 $0.81
2 Bdr 2 Bath 120 1,056 -1,056  $860 - $860 $0.81
3 Bdr 2 Bath Den 80 1,240-1,240 $1,030-$1,030  $0.83

AR

0. of Unit: 320
Occupancy: N/A
Year Built: 1999
COMMENTS

Management is currently waiving deposits.

This information has been secured from sources we believe 1o be reliable, bul we make no representations or warranties, expressed or

) 531
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the ﬁ"arcus &Pﬁiu lchap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Real Estate Iﬂvesmeﬂt Services
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Rent Comparables

3940 Scott Robinson

Y\\\\\& HIDDEN CANYOR VILLAGE
X

North Las Vegas, NV 89032

Unit Type No. of Units SF Rent Rent/SF
2Bdr 2.5 Bath Twnhs 96 1,042-1,042  $750-$750 $0.72
3 Bdr 2.5 Bath Twnhs 52 1,184-1,256  $995 - $995 $0.82

No. of Units 148
Occupancy: N/A
Year Built: 2001

N

CHEYENKE VILLAS

3260 Fountain Falls Way

North Las Vegas, NV 89032

Unit Type No. of Units SF Rent Rent/SF
2 Bdr 2 Bath 185 1,036-1,056  $749-3$749 $0.71
3 Bdr 2 Bath 184 1,240-1,240  $875-8875 $0.71

No. of Units
Occupancy:
Year Built:

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

. s .
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the i\l‘larcus &bﬁi” iChap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Reai Estate Invesnnent Services
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Eleven Entrada

This information has been secured from sources we believe o be reliable, but we make no representations or warranties, expressed or
implied, as to the accuracy of the information, References to square footage or age are approximate. Buyer must verify the
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. @ 2009 Marcus & Millichap Q0220057
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PALMILLA
5850 Palmilla Street
North Las Vegas, NV 89031
No. of Units: 157 No. of Units  Unit Type
Year Built: 2006 / 2007 12 3 Bdr 2 Bath Twnhs
Sale Price: $10,550,000 26 2 Bdr 2.5 Bath Twnhs
N Price/ Unit: 367,197 27 3 Bdr 2.5 Bath Twnhs
X é Price/SF: $43.22 27 3 Bdr 2.5 Bath Twnhs
SUBIECT PROPERTY CAPRate:  8.00% 39 4 Bdr 4 Bath Twnhs
GRM: 495 26 3 Bdr 3 Bath Twnhs

;| &t\:\ﬁ PINEHURST
3 X\%\:«\\E 6650 West Warm Springs

Las Vegas, NV 89118
No. of Units: 193 No. of Units  Unit Type
Year Built: 2001 81 1 Bdr1 Bath
Sale Price: $12,999,999 91 2 Bdr 2 Bath
Price/Unit: $67,358 21 3 Bdr 2 Bath
) § X Price/SF: $75.00

Close of Escrow  6/1/2009 CAP Rate: N/A

GRM: N/A

COMMENTS

This is a fractured condo deal -167 of the original 360 total are held by individual owners; 193 units remain as rentals under single
ownership. Buyer paid all cash!

ELEVEN ELEVEN

1111 Warbonnet
Las Vegas, NV 89117
No. of Units: 124 No. of Units  Unit Type
Year Built: 1988 26 1Bdr1 Bath
Sale Price: 57,500,000 86 2 Bdr 2 Bath
Price/Unit: $60,484
Price/SF: $82.00

On Market CAP Rate: N/A

GRM: N/A

COMMENTS

This property is currently on the market with Nevada State Bank. A loan in the amount of $6,800,000, held by Nevada State Bank
was foreclosed on 03/11/2009. 12 units of the 124 units have been sold to individual owners. Only a handful of units have been

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

) sy
implied, as to the accuracy of the information. References to square footage or age are approximate, Buyer must verify the Marcus 5 MlHEChap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Real Estate ]nvesment Seﬁ’icas
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SUMMERLIM ENTRADA

1701 Rock Springs Drive

Las Vegas, NV 89128

No. of Units: 352

Year Built: 1987 / N/ A

Sale Price: $15,600,000

Price/Unit: $44,318

N Price/SF: $49.82

Close of Escrow 107082009 CAP Rate: N/A

GRM: N/A
COMMENTS

Short sale, buyer paid all cash.

No. of Units  Unit Type

176 1 Bdr 1 Bath
160 2 Bdr 2 Bath
16 3 Bdr 2 Bath

This information has been secured from sousces we believe to be reliable, but we make no representations or warranties, expressed or

R ) a
implied, as to the accuracy of the information. References to square footage or age are approximate, Buyer must verify the Marcus &i\”glul(:hap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of M:

& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057
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\ Price

Down Payment
Price/Unit

Price/SF

Number of Units
Rentable Square Feet
Number of Buildings
Number of Stories
Year Built/Phase 2
Lot Size

YITAL DATA

CAP Rate - Stabilized

GRM - Stabilized

Net Operating Income - Stabilized
Total Return - Stabilized

SUBJECT TO COURT APPROVAL

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or
implied, as o the accuracy of the information, References to square footage or age are approximate. Buyer must verify the
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. @ 2009 Marcus & Millichap (0220057
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$10,550,000

100% $10,550,000
$67,197

$43.22

157

244,101

Sixteen

Two & Three
2006 / 2007

8.98 Acres

SISATYNY TTVIONVYNId B DNIDRId

8.00%

4.95

$844,403

8.0% $844,403

Marcus g Millichap

Real Estate Tnvestment Services
25
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No. of Unit

Units Type
12 3 Bdr 2 Bath Twnhs
26 2 Bdr 2.5 Bath Twrnihs
27 3 Bdr 2.5 Bath Twnhs
27 3 Bdr 2.5 Bath Twnhs
39 4 Bdr 4 Bath Twnhs
26 3 Bdr 3 Bath Twnh

URIT MiX

3B3B: 17%

i

4B4B: 25%

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the
informatjon and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057

Approx.
Square Feet

1,185
1,209
1,439
1,709
1,737
1,758

3B2B: 8%

$1,200

\ $1,000
2B2.58: 17%
\ X

$800

3600

$400

$200

$0

Stabilized
Rents

$999
$1,050
$1,150
$1,150
$1,150
$1,200

3B2B
2B2.5B

URIT RENT & RENT/SF

3B2.5B

3B2.5B

4B4B

Monthly
Income

$11,988
$27,300
$31,050
$31,050
$44,850
$31,200

3B3B

$1.00
$0.90
$0.80
$0.70
$0.60
$0.50
$0.40
$0.30
$0.20
$0.10
$0.00

Marcus g Millichap

Real Estate Investment Services
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income & Expenses

Total Number of Units: 157
; Jotal Rentable Area: 244,101 SF i
§NCOME€ STABSL?ZEE) PER UNET

SISATTYNY TVIONVNIL B DNIDRId

............................................ 26830 e 298
Tota] Otherlncome ................................... $46 830'“ $298
GROSS POTENTIAL INCOME $2,176,086 $13,860
Vacancy/Collection Allowance (GPR) (22.0%) $468,436 2,984
Concessions (GPR) (3.0%) $63,878 407
EXPEMSES
Real Estate Taxes® $168,775 $1,075
Insurance 18,500 118
Repairs & Maintenance* 98,000 624
Marketing & Promotion* 24,600 157
On-Site Payroll* 205,000 1,306
Management Fee (2.5%) $41,094 262
General & Administrative 22,000 140
Reserves & Replacements 31,400 200
HOA (CAM/ electricity, water, sewer, trash) 190,000 1,210
TOTALEXPENSES$799369 ....................................................... $5’092
............. ExpensesperSF$327
% of EGI 48.6%

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

) 3§y
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the i\(‘iar{jus 5 P’iﬂh(:hap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Reai Estate ]ﬁvesmeﬁt SeWiCES
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Financial Overview §
LOCATION ANNUALIZED OPERATING DATA ?%
5850 Palmilla Street NOGME STABLITED =
North Las Vegas, NV 89031 m
Gross Potential Rent $2,129,256
Price $10,550,000 Other Income 46,830 m
Down Payment 100% $10,550,000 Gross Potential Income $2,176,086 =%
Number of Units 157 Less: Vacancy/Deductions (GPR) (25.0%) 532,314 %
Price/Unit $67.197 Effective Gross Income $1,643,772 %
799,369
Rentable Square Feet 244,101 K
Price/SF $43.22 Q
CAP Rate - Stabilized 8.00% oo
GRM - Stabilized 495 L
Year Built/Phase 2 2006 / 2007 e
Lot Size 8.98 Acres K
Type of Ownership Fee Simple %
%
(7]
TXPENIER
Real Estate Taxes* 168,775
Insurance 18,500
Repairs & Maintenance* 98,000
Marketing & Promotion* 24,600
On-Site Payroll* 205,000
Management Fee 41,094
General & Administrative 22,000
Reserves & Replacements 31,400
HOA (CAM/ electricity, water, sewer, 190,000
TOTAL EXPENSES $799,369
EXPENSES/ UNIT $5,092
SUBJECT TO COURT APPROVAL EXPENSES/SE $3.27
% of EGI 48.63%
SCHEBULED IKCOME
No. of Unit Approx. Stabilized Rent/ Monthly
Units Type Square Feet Rents SF Income
12 3 Bdr 2 Bath Twnhs 1,185 $999 $0.89 $11,988
26 2 Bdr 2.5 Bath Twnhs 1,209 $1,050 $0.95 $27,300
27 3 Bdr 2.5 Bath Twnhs 1,439 $1,150 $0.87 $31,050
27 3 Bdr 2.5 Bath Twnhs 1,709 $1,150 $0.78 $31,050
39 4 Bdr 4 Bath Twnhs 1,737 $1,150 $0.79 $44,850

6

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

. s3ys
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the }\'iarcus &MEH lChap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. @ 2009 Marcus & Millichap Q0220057 Reai Estate Iﬁvesunent Services
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DEMOGRAPHIC ANALYSIS

682100

001289

ST T AT WAL G
NIH LAS VIHAN, NY

£
&
o
&
ME.
29
)
=
&
o
=

Real Estate Invesiment Services

001289



062100

Nl

L

Demographic Report

1 Miles: 3 Miles: 5 Miles:

1990 Population 649 9,282 45,726

2000 Population 7,299 63,647 162,598

2008 Population 16,946 107,899 294,400

2013 Population 21,820 132,108 362,784

1990 Households 260 3,166 15,713

2000 Households 2,689 21,834 56,542

2008 Households 5,974 37,264 101,816

2013 Households 7,652 45,607 125,365

2008 Average Household Size 2.84 2.88 2.88

2008 Daytime Population 1,152 16,297 81,063
1990 Median Housing Value $116,132 $113,855 $103,477
2000 Median Housing Value $135,109 $137,295 $136,073
2000 Owner Occupied Housing Units 86.6% 86.9% 73.7%
2000 Renter Occupied Housing Units 5.9% 8.7% 20.3%
2000 Vacant 7.52% 4.43% 6.00%
2008 Owner Occupied Housing Units 77.7% 76.2% 64.4%
2008 Renter Occupied Housing Units 114% 15.4% 25.8%
2008 Vacant 10.97% 8.34% 9.75%
2013 Owner Occupied Housing Units 75.9% 74.4% 63.0%
2013 Renter Occupied Housing Units 11.7% 15.8% 25.8%
2013 Vacant 12.37% 9.80% 11.16%
$0-$14,999 28% 34% 6.8%
$ 15,000 - $24,999 4.3% 4.2% 6.9%
$25,000 - $34,999 6.2% 5.7% 74%
$ 35,000 - $49,999 12.0% 12.0% 14.9%
$ 50,000 - $74,999 29.1% 25.8% 22.3%
$ 75,000 - $99,999 21.8% 22.0% 17.3%
$100,000 - $124,999 12.9% 13.0% 10.9%
$125,000 - $149,999 7.6% 7.2% 6.1%
$150,000 - $200,000 2.5% 3.9% 42%
$200,000 to $249,999 03% 1.0% 1.2%
$250,000 + 0.6% 1.9% 2.0%
Median Household Income $71,737 $74,103 $65,117
Per Capita Income $24,759 $27,018 $25,407
Average Household Income $70,961 $78,476 $72,882

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or
implied, as to the accuracy of the information. References o square footage or age are approximate, Buyer must verify the
information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus

& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057
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Population

In 2008, the population in your selected geography is 294,400. The population has changed by 81.06% since 2000. It is
estimated that the population in your area will be 362,784 five years from now, which represents a change of 23.23%
from the current year. The current population is 49.49% male and 50.51% female. The median age of the population in
your area is 34.2, compare this to the US average which is 36.9. The population density in your area is 3,748.42 people
per square mile.

Households

There are currently 101,816 households in your selected geography. The number of households has changed by 80.07%
since 2000. It is estimated that the number of households in your area will be 125,365 five years from now, which
represents a change of 23.13% from the current year. The average household size in your area is 2.88 persons.

SISATYNY DIHdYEO0WI3d

Income

In 2008, the median household income for your selected geography is $65,117, compare this to the $US average which
is currently $52,599. The median household income for your area has changed by 15.93% since 2000. It is estimated that
the median household income in your area will be $71,783 five years from now, which represents a change of 10.24%
from the current year.

The current year per capita income in your area is $25,407, compare this to the $US average, which is $26,464. The
current year average household income in your area is $72,882, compare this to the $US average which is $68,953.

Race & Ethnicity

The current year racial makeup of your selected area is as follows: 66.92% White, 16.29% Black, 0.55% Native American
and 598% Asian/Pacific Islander. Compare these to US% averages which are: 73.52% White, 12.40% Black, 0.77%
Native American and 4.60% Asian/Pacific Islander.

People of Hispanic origin are counted independently of race. People of Hispanic origin make up 23.81% of the current
year population in your selected area. Compare this to the US% average of 15.50%.

Housing

The median housing value in your area was $136,073 in 2000, compare this to the $US average of $115,194 for the same
year. In 2000, there were 44,307 owner occupied housing units in your area and there were 12,235 renter occupied
housing units in your area. The median rent at the time was $751.

Employment

In 2008, there are 81,063 employees in your selected area, this is also known as the daytime population. The 2000
Census revealed that 55.9% of employees are employed in white-collar occupations in this geography, and 44.1% are
employed in blue-collar occupations. In 2008, unemployment in this area is 4.49%. In 2000, the median time traveled to
work was 25.2 minutes.

Demographic data © 2003 by Experian/ Applied Geographic Solutions.

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

) s¥gs
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the ﬁgarcus &MEH iChap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Real Estate Invesunent Services
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Demographic data © 2008 by Experian/ Applied Geographic Solutions.

3 S <

High 170 or more
Above Average 107 170
age. 7 iler 107

42 67
less than 42

Number of people living in a given area per square
mile.

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the i\liarcus &Fiiuﬁ(:hap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Reﬂi Bstate Investment Services
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High 80 or more
Above Average | 50 80
1 32 50
20 32
less than 20

The number of people employed in a given area per
square mile.

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

. a [
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the ivgai‘(fus &ﬁﬁin iChap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Reai Estate ]ﬁvesment Services
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Demographic data © 2008 by Experian/ Applied Geographic Solutions.

Average Household Income

$137,906 or more
$86,875 $137,906
$54,728 $86,875
$34,477 $54,728
less than $34,477

Average income of all the people 15 years and older
occupying a single housing unit.

High
Above Average

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

implied, as to the accuracy of the information. Referenices to square footage or age are approximate. Buyer must verify the i\(‘iarcus &P"Einﬁ(:hap

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Reai Estate ]’nvesmnent Services
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Traffic Counts
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Traffic Count data © 2008 by GDT. All rights reserved.'

This information has been secured from sources we believe to be reliable, but we make no representations or warranties, expressed or

. s3ja
implied, as to the accuracy of the information. References to square footage or age are approximate. Buyer must verify the Ma\rcus &MIHECh&p

information and bears all risk for any inaccuracies. Marcus & Millichap Real Estate Investment Services is a service mark of Marcus
& Millichap Real Estate Investment Services of Nevada, Inc. © 2009 Marcus & Millichap Q0220057 Reai Estz.te kwesmﬁnt Services
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OFFERING MEMORANDUM

Michael LaBar

Vice President Investments

Director, National Multi Housing Group
Las Vegas Office

Tel: (702) 215-7134

Fax: (702) 215-7110
Michael.LaBar@marcusmillichap.com
www.marcusmillichap.com/mlabar1
License: NV: 5.0051874

Evan Griffith

Associate

National Multi Housing Group

Las Vegas Office

Tel: (702) 215-7131

Fax: (702) 215-7110
Evan.Griffith@marcusmillichap.com
License: NV: S.0078131
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DECLARATION OF MICHAEL R. LABAR

I, Michael R. LaBar, make the following declarations:

L. I am over 21 years old. I make the following statements based on my personal
knowledge, and can testify to these matters if called to testify before the court. I make this
declaration in support of Plaintiff’s Motion to Approve Sale of Receivership Property in case
number A-09-595321-C pending before Department IX of the Eighth Judicial District Court for
Clark County, Nevada (the “Lawsuit”).

2. I am Vice President of Investments and the Director of National Multi-Housing
Group for Marcus & Millichap Real Estate Investment Services. In that capacity, I oversaw the
marketing of the Property (as that term is defined in the Lawsuit).

3. As of the date of this Declaration I have personally closed over $400 million in
multi-housing transactions.

4. Marcus & Millichap has actively marketed the Property since October 2009. The

Property was advertised on the following websites:

www.marcusmillichap.com,
www.loopnet.com,
Www.costar.com,

Press Release M & M Website,
www.propertyline.com,
www.GlobeSt.com,
www.cityfeet.com, and

Globe St Interview-Press Release.

S. The Property was active in Marcus & Millichap’s MNet System1 to over 1,300
agents, and over 50 buyers were identified in Marcus & Millichap’s Automated Buyer Matching
system.

6. The Property was also made available to all of Marcus & Millichap’s

apartment/retail specialists nationwide to help identify to 1031 buyers within the MNet system.

! The MNet system is a proprietary internal marketing system consisting of an integrated web-
based tool, which enables the instantaneous communication of listing information across the
country. The listing was entered into the MNet system, by which agents presented and marketed
the Property to investors.
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7. Over 90 Marcus & Millichap agents presented offering memorandums for the
Property.

8. Over 1000 direct marketing calls for the Property were placed to principals.

9. Additionally, an executive summary was distributed to over 250 principals,

brokers, and executives.

10.  Marcus & Millichap provided comprehensive due diligence documentation for the
Property (including rent rolls, by-laws, etc.) to over 30 active investors.

11.  Approximately 35 registered tours of the Property were conducted with listing
agents, and approximately 25 non-registered tours and drive-by viewings were conducted.

12, Marcus & Millichap also targeted the following major commercial brokerages in
connection with the marketing of this Property: CBRE, Cushman & Wakefield, Grub & Ellis,
Hendricks & Partners, and Sperry Van Ness.

13, Written offers to purchase the Property were received from 31 prospective
purchasers, and based upon certain criteria, with an emphasis on the prospective buyers’ ability
to close the transaction, 10 offerors were contacted and solicited for their best and final offer.

14. The best offer to purchase was selected from these offers, and on or about
February 5, 2010, the prospective purchaser and Receiver entered into a Purchase and Sale
Agreement (the “PSA”).

15. I believe that making the PSA publically available prior to Court approval of the
sale would diminish the market value of the Property if the sale fell through for any reason, and
would further run the risk of chilling future negotiations for the purchase of receivership

properties, including for this Property.
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16. I believe the terms contained in the PSA represent the current fair market value
for the Property.
17.  Under penalties of perjury of the State of Nevada, I declare that the Declarations

herein above are true of my own knowledge.
/8/ Michael R. LaBar
Dated February 9, 2010
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720 South Fourth Street, Suite 300

Las Vegas, Nevada 89101
Telephone (702) 382-6911¢Facsimile (702) 366-0854
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BRENT LARSEN, ESQ.

Nevada Bar No. 001184

DEANER, MALAN, LARSEN & CIULLA
720 S. Fourth Street, #300

Las Vegas, Nevada 89101

(702) 382-6911

Attorney for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee
for The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through
Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special
Servicer,

Case No.:  09-A-595321-C
Dept. No.: XX

V.

)

Plaintiff, %

)

Palmilla Development Co., Inc., a Nevada %
corporation; Hagai Rapaport, an

individual; Does I to X; and Roe )

Corporations X to XX, )

)

)

Defendants.

DEFENDANTS’ THIRD SET OF INTERROGATORIES TO PLAINTIFF

001302
{2

TO: U.S. BANK NA, Plaintiff; and
TO: MICHAEL F. LYNCH, ESQ., its attorney:

The Defendants, by and through their attorney, BRENT LARSEN, ESQ., of the law
firm of DEANER, MALAN, LARSEN & CIULLA, and hereby request that the Plaintiff

answer the following written Interrogatories separately and fully, in writing, under oath,

within thirty (30) days from the date of service hereof, pursuant to Rule 33 of the

Rules of Civil Procedure.

These Interrogatories call for all information (including information contained in or
on writings, recordings, or any other tangible thing or material) that is known or available to

the Plaintiff, including all information in possession of any other persons, acting on behalf of

Federal
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or under the direction or control of the Plaintiff.

All references in these Interrogatories to “Plaintiff” include Plaintiff and any other
persons under Plaintiff’s direction, control or in the Plaintiff’s employ.

If Plaintiff cannot answer any Interrogatory fully and completely after exercising due
diligence to make inquiry and secure the information to do so, please so state and answer
such Interrogatory to the extent deemed possible, specifying that portion of such
Interrogatory which Plaintiff is unable to answer fully and completely, and further specifying
those facts upon which Plaintiff relies to support its contention that it is unable to answer
fully and completely. In addition, specify what knowledge, information or belief Plaintiff
has concerning the unanswered portion of any such Interrogatory and describe fully and in
detail, the acts done and inquiries made by Plaintiff to show that it has exercised due
diligence to make inquiry and secure the information necessary to that Interrogatory.

Interrogatories calling for a detailed description of the contents of a written document

may be answered by submitting a copy of the written document.

DEFINITIONS

The following definitions shall apply to each of the Interrogatories and shall be
deemed to be incorporated therein:

A. “Writing” means and includes any printed, typewritten, or handwritten matter,
or reproduction thereof, of whatever character, including but not limited to, contracts,

agreements, letters, memoranda, telegrams and handwritten notes, whether copy or original.

B. “Identify” a writing means to state with respect thereto:
1. The name of the person who prepared it;
2. The name of the person who signed it or over whose name it was issued;
3. The name of each person to whom it was addressed or distributed;
4. The nature and substance of the writing with sufficient particularity to

enable it to be identified adequately in a motion by Defendants for its production and

copying;

3. Its date, and if it bears no date, the date when it was prepared;

D
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6. The physical location of it and the name of its custodian or custodians;
and

7. Whether it will be voluntarily made available to Defendants for
inspection and copying.

C. “Identify” an oral communication means to state:

1. The name and address of each person who participated in the
communication and the name and address of each person who was present at the time
it was made;

2. By whom each such person was employed and whom such person

represented or purported to represent in making the oral communication;

3. What each such person said;
4. The date and the place where such oral communication was made; and
5. The nature and substance of each writing or record pertaining to such

oral communication with sufficient particularity to enable it to be identified in the

manner described in the foregoing Paragraph B.

D. “Identify” a person or “identity” of a person means to state his, her or its name
and last known business address, and if a natural person, his or her last known residence
address, the name of his or her employer, and his or her last known telephone number.

E. “In your possession” means under your control or under the control of your
employees, officers, agents, representatives, accountants, or attorneys.

F. The masculine, feminine, or neuter gender and the singular or plural number,
shall each be deemed to include the others.

These Interrogatories shall be deemed continuing so as to require supplemental
answers if you or your attorneys, agents or other representatives obtain further information
between the time answers are served and the time of trial.

INTERROGATORY NO. 3:

In your Motion for Summary Judgment filed on April 25, 2012, you ask the Court to

set a Fair Market Value hearing. In this regard, state the date that you believe should be used

3
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for determining the fair market value of the property that is the subject of this case.

INTERROGATORY NO. 4:

Page 4 of Plaintiff’s Motion to Approve Receivership Sale, filed on February 11,
2010, states that Plaintiff received offers to purchase the property from 31 prospective
buyers. Please identify each prospective buyer and describe their offer with particularity by
providing the prospective buyer’s name, date on which they made their offer, the amount of
their offer, and the name of the broker through which each offer was submitted.

INTERROGATORY NO. §:

Identify and describe with particularity and in narrative form any and all
correspondence between the receiver, the broker for the receiver, and the Plaintiff, including
any and all offers to purchase the property that were communicated by the receiver to the
Plaintiff.

INTERROGATORY NO. 6:

Identify and describe with particularity and in narrative form Plaintiff’s role in
reviewing any and all of the 31 offers described on page 4 of Plaintiff’s Motion to Approve
Receivership Sale.

INTERROGATORY NO. 7:

Identify and describe with particularity and in narrative form, each of the 35 registered
tours of the property by providing the name of each participant, the date of each participant’s
registered tour, any and all of the circumstances associated with arranging such registered
tour, whether such tour actually took place, and the outcome of each such registered tour.

INTERROGATORY NO. 8:

Identify and describe with particularity and in narrative form, each of the 25 non-
registered tours of the property by providing the name of each participant, the date of each
participant’s non-registered tour, any and all of the circumstances associated with arranging
such non-registered tour, whether such tour actually took place, and the outcome of each
such non-registered tour.

11/
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INTERROGATORY NO. 9:

Page 5 of Plaintiff's Motion to Approve Receivership Sale states that both the buyer
and the receiver of the property made concessions in reaching the agreement ultimately
presented to the Court for approval. Identify and describe with particularity and in narrative
form each concession that was made by stating what each party’s respective original position
was, how each such concession was negotiated, and the final terms of each such concession,
including any reciprocal concessions.

INTERROGATORY NO. 10:

Identify the original asking price for the property and describe with particularity and
in narrative form how such asking price was calculated, including, but not limited to, any

appraisals, comparables, or other facts that were that were considered.

DATED this £~} ~day of May, 2012.
Respectfully submitted,
DEANER, MALAN, LARSEN & CIULLA

44 «H P ;1‘} o _;L:
Nevada Bar No, 001184~ T&t &0
720 South Fourth St., #300 {omazent
Las Vegas, Nevada 89101

Attorney for Defendants
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CERTIFICATE OF MAILING
[HEREBY CERTIFY that I am an employee of DEANER, MALAN, LARSEN &
CIULLA; that on the f_éijf_;?i ?day of May, 2012, I served a copy of the above and foregoing
DEFENDANTS’ THIRD SET OF INTERROGATORIES TO PLAINTIFF in a sealed

envelope, postage prepaid, by depositing same in the United States mail, addressed to the

following:

Michael F. Lynch, Esq.

Lewis and Roca LLP

3993 Howard Hughes Pkwy., Ste. 600
Las Vegas, Nevada 89169- 5996
Attorneys for Plaintiff

e g d g
An Elnployee of Deaner Malan, Larsen
& Ciulla

,\

FAOFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Discovery\Interrogatories.003 5-]7-20!2»7])6‘
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BRENT LARSEN, ESQ.

Nevada Bar No. 001184

DEANER, MALAN, LARSEN & CIULLA
720 S. Fourth Street, #300

Las Vegas, Nevada 89101

(702) 382-6911

Attorney for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee

for The Registered Holders of ML-CFC Case No.:  09-A-595321-C
Commercial Mortgage Trust 2007-7

Commercial Mortgage Pass-Through Dept. No.: XX

Certificates Series 2007-7, by and through

Midland Loan Services, Inc., as its Special

Servicer,

Plaintiff,
V.
Palmilla Development Co., Inc., a Nevada
corporation; Hagai Rapaport, an
individual; Does I to X; and Roe
Corporations X to XX,

Defendants.

)
DEFENDANTS’ THIRD REQUEST FOR PRODUCTION OF DOCUMENTS

TO: U.S. BANK NA, Plaintiff; and
TO: MICHAEL F. LYNCH, its attorney:
REQUEST IS HEREBY MADE UPON YOU pursuant to Rule 34 of the Nevada

Rules of Civil Procedure for the production of the following documents at the law offices of
DEANER, MALAN, LARSEN & CIULLA, 720 South Fourth Street, Suite 300, Las Vegas,
Nevada 89101, within thirty (30) days from the service of these Requests.

Please specify which documents are produced in response to each of the numbered
paragraphs. These Requests shall be deemed continuing so as to require further and
supplemental production should the requested party obtain additional documents which are

responsive to these Requests subsequent to the time of initial production and inspection.
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INSTRUCTIONS AND DEFINITIONS

1. As used herein, “document” shall mean any and all written, printed, typed, or
recorded materials, and graphic matter, however produced or reproduced, formal or informal,
whether for internal or external use, including (but not limited to) records, reports,
correspondence, letters and memoranda, computer data files, or drafts of any of thé above, in
the possession, custody, or control of you or your offices, directors, employees, your
attorneys, your agents, your insurance carriers, or anyone else acting on your behalf or
otherwise subject to your control.

2. If any documents otherwise required to be produced by these Requests are
withheld, Plaintiff shall identify each document so withheld by stating its date, author,
recipients, and the reason for its withholding. If you claim any form of privilege, whether
based on statute or otherwise, as a grounds for refusing to comply, in whole or in part, with
this Request for Production of Documents, please set forth in complete detail each and every
fact and ground upon which the privilege is based, including sufficient facts for the court to
make a full determination whether the claim of privilege is valid with respect to each and
every document and item for which the privilege is claimed.

3. If any of the documents herein requested for were formerly in your possession,
custody or control, and has been lost or destroyed, you are requested to submit in lieu of each
such document a written statement which:

(a)  describes in detail the nature of the document and its contents;

(b)  identifies the person who prepared or authored the document and, if
applicable, the person to whom the document was sent;

(c)  specifies the date on which the document was prepared or transmitted or
both; and

(d)  specifies, if possible, the date on which the document was lost or
destroyed, and, if destroyed, the conditions or reasons for such destruction and the person

requesting and performing the destruction.

/11
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Produce any and all documents, including, but not limited to, correspondence, tour

information, appraisals, written offers, notes, memoranda, etc. that were identified by you in

response to Defendants’ 3rd Set of Interrogatories to Plaintiff.

REQUEST NO. 10:

Produce any and all documents, including, but not limited to, correspondence, tour

information, appraisals, written offers, notes, memoranda, etc. that were referenced or relied upon by

you in considering and/or preparing your response to Defendants’ 3rd Set of Interrogatories to

Plaintiff.

, A\rﬁ*«

DATED this Z/ day of May, 2012.

Respectfully submitted,
DEANER, MALAN, LARSEN & CIULLA

n o9

5 » it

ATiTE . /‘ /‘ .
Ny S

BRENT LARSEN, ESQ. Lar
Nevada Bar No. 001184 ;f; pepn
720 South Fourth St., #300  “7 "2
Las Vegas, Nevada 89101 L2054

Attorney for Defendants
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I am an employee of DEANER, MALAN, LARSEN &
CIULLA; that on the ;ﬁf jday of May, 2012, I served a copy of the above and foregoing
DEFENDANTS’ THIRD REQUEST FOR PRODUCTION OF DOCUMENTS TO

PLAINTIFF in a sealed envelope, postage prepaid, by depositing same in the United States
mail, addressed to the following:

Michael F. Lynch, Esq.

Lewis and Roca LLP

3993 Howard Hughes Pkwy., Ste. 600
Las Vegas, Nevada 89169- 5996
Attorneys for Plaintiff

- 7 I'4 x’!

\\35 a7 als \ / >

AT /J””\j {i/"/i,/w iﬁ/‘; J

Anl Em loyee of Deaner, Malan Larsen
& Ciulla

FAOFFICE\CLIENTS\Rapaport\Palmilla adv US Bank\Discovery\RPD.003 5-24-2012.wpd ‘4'
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Electronically Filed
07/23/2012 03:42:28 PM

OPPS (ﬁ@;« )&-W

MICHAEL F. LYNCH

Nevada Bar No. 008555

Matthew J. Forstadt, Esq.

Nevada Bar No. 10586

KOLESAR & LEATHAM

400 S. Rampart Blvd., Suite 400

Las Vegas, Nevada 89145

Telephone: (702) 362-7800

Facsimile: (702) 362-9472

E-Mail:  mlynch@klnevada.com
mforstadt@kInevada.com

CLERK OF THE COURT

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

* k%

CASE NO. A-09-595321-C
DEPT NO. XX

U.S. Bank National Association as Trustee for
The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through
Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special
Servicer, Hearing Time: 9:00 A.M.
Plaintift,

Hearing Date: August 8, 2012

Vs.
Palmilla Development Co., Inc., a Nevada
corporation; Hagai Rapaport, an individual,
Does I to X; and Roe Corporations X to XX,

Defendants.

PLAINTIFF’S OBJECTION TO MOTION FOR SUMMARY JUDGMENT

Plaintiff U.S. Bank National Association as Trustee for The Registered Holders of ML-
CFC Commercial Mortgage Trust 2007-7 Commercial Mortgage Pass-Through Certificates
Series 2007-7, by and through Midland Loan Services, Inc., as its Special Servicer, by and
through its counsel of record, KOLESAR & LEATHAM, hereby files their objection to
Defendants’ Motion for Summary Judgment as follows:

Plaintiff’s objection to Defendants’ Motion to Summary Judgment is somewhat nuanced.

In the first instance, the Defendants’ Motion can not be granted since most of the propositions

1211785.doc(8473-3) Page 1 of 5
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asserted by it are improper as a matter of law and inconsistent with the true facts of this case."
Defendants argue that, as a deficiency judgment, they are exculpated from liability because of
the retroactive effect of AB 273. However, that statute has been determined by Judge Gonzalez
not to have the retroactive application which the Defendants urge.” The Defendants also are
defending this claim as if it were a deficiency proceeding subsequent to a decree of foreclosure.
This is a fatal error. This case can not be adjudicated as a “garden variety” deficiency case since
there never was a foreclosure.’

What happened in this case was that there was a Receiver appointed by the Court.! In
terms of notice, the individual guarantor, Mr. Rapaport was acutely aware of the appointment of
the Receiver and indeed his counsel participated in the drafting of the terms of the Receivership
and “signed” off on the Receivership Order. Furthermore, the Guarantor committed in the
written guarantee to “keep itself fully informed as to all aspects of Borrower’s financial
condition and the performance of the Guaranteed Obligations. Exhibit C 3. The Defendant’s
Motion for Summary Judgment is predicated, in part, upon the thesis that the Guarantor, who
pledged to keep himself informed and whose lawyer approved the form for the Receivership, did
not get notice of the foreclosure within the statutory time limit. Opp. P. 2 L8 et. seq. Having
committed to keep himself informed, his present purported lack of knowledge, even assuming it
to be true, is of no avail. Legally, he can not blame the Plaintiff for the Defendants’ Ostrich Like

approach which is inconsistent with his contractual obligations. It is also significant that there

' For example, a theme running through the Defendants’ papers is that the bidding was “chilled”. (Def. Opp. P. 3

L10). The problem is that there are no facts to support the conclusion and certainly the thesis is not an uncontested
material fact. Indeed, it is in conflict with the findings contained in Exhibit B.

2 Judge Cadish has ruled the other way in a case before her and the Supreme Court will have to reconcile that split
of authority. In the interim, there is no reason for this Court to step into that fray. On this point, the parties are in
agreement. The Defendants invite this Court not to decide the applicability of AB 473 until after the Supreme Court
has ruled. Obj. p. 51.9. The Plaintiff has no objection to that deferral assuming, arguendo, that the Court not, at
this point in time, alter the trial date.

’  The Plaintiff is not without fault in this confusion. Unfortunately, it incorrectly captioned the pending motion as
one for deficiency judgment as opposed to a Motion for Contract Damages. This is not a deficiency proceeding, it is
a prove up of damages having nothing to do with a foreclosure.

* See Exhibit A attached hereto and made a part hereof.

1211785.doc (8473-3) Page 2 of 5
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are no affidavits forthcoming from the Defendants that they did not have actual
contemporaneous notice of the proceedings.

The Receiver sold the property at a price deemed appropriate by the Court, albeit for less
than the indebtedness. Thus this case is not even a distant cousin of a foreclosure case since
there has never been a foreclosure sale. Not being a foreclosure sale, there was no six month
clock ticking for a deficiency judgment and no differential between fair market value and
indebtedness to rear its ugly head. Even if the 6 month limitation of NRS 40.455 were
otherwise applicable, the Defendant has waived this defense. See Guaranty par. 7. It will be
seen from an examination of the guaranty that the guarantor has waived the 6 month rule, “to the
extent provided by law”. The law allows such a waiver, McDonald v. D.P. Alexander v & Las
Vegas Blvd. LLC, 121 Nev. 812 (2005).® Thus, the 6 month rule, to the extent it were otherwise
applicable has no bearing on this case.

This is a simple case for damages. The breach of the contract was occasioned by a
default in the payment on the Note. The formula for damages in this case is like any other
contract case. Subtract from the outstanding indebtedness the amount received by the Receiver
in his sale and voila that is the amount of the damages.” The balance remaining on amount after
crediting the amount received by the Receiver is the only quantification of damages which is
necessary. It is not necessary to determine fair market value since, inter alia, the Court has

already ruled on the fairness of the sale price. “The purchase price is in the range of fair market

value for the Property, is commercially reasonable and is an arm’s length transaction”. (See

Exhibit B.)

Notwithstanding the foregoing, the Defendants argue that they are entitled to a hearing to
determine the fair market value of the property as of the foreclosure date. There are two fallacies
with the argument. In the first instance, there was never any foreclosure and thus there is no

foreclosure date. However, to the extent that the Defendants want to have their day in Court as

’ Limited Recourse Obligations Guaranty (“Guaranty) par. 5(a)
6 N.B. the Guarantor has also waived any defenses arising from the fact that the loan was secured by real estate.
Guaranty par. 7(e).

7 Plus interest, attorney’s fees and costs.

1211785.doc (8473-3) Page 3 of 5
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to value—they already had it.* The Court held a hearing and made a determination as to the
purchase price for the Receiver’s sale being within the range of Fair Market Value. Whether Mr.
Rapaport was or was not technically a party to this case at that time is immaterial. He had
committed to keep himself informed and his attorney approved the Receiver’s Order as to form.

Defendants argue that their must be a value set as of the sale date in order to determine
the deficiency. That is wrong, as a matter of law since AB 473 is not retroactive and the
Defendants had their day in Court and a determination of value was made by the Court. Exhibit
B. But, in any event, the amount of the shortfall between what was received from the Receiver’s
sale and the amount of the debt then owing is a simple matter of mathematical inquiry and is not
dependent on the fair market value of anything.’

Defendant claims that the Plaintiff’s motion is premature (Obj. P. 5). As to this point, the
Plaintiff, without conceding the efficacy of the reason given, would be willing to have its Motion
for Summary Judgment “marked off” in order that outstanding discovery can be completed. In
terms of delay and in order not to be thought to be “sandbagging” the Court, it is the intention of
the Plaintiff to amend the present Motion for Summary Judgment to eliminate the Deficiency
references'® and make it a “straight” case of contract damages plus any provable damages arising
from the financial misdealings of Mr. Rapaport. Doing that will stream line the handling of this
case and will obviate most if not all of the objections which Defendants seek to use in their
Motion for Summary Judgment.

All of this will be done within the time frame for trial as presently scheduled. It also

appears that the original of the note can not be located and it is the intention of Attorney Forstadt

¥ It should also be noted that the whole panacea of foreclosure defenses are cognizable, if at all, solely because the
loan was secured by real estate. However, the Defendant Rapaport expressly waived those defenses. Guaranty par.
7(e).

® It should be noted that, at no time, do the Defendants seek to argue that the amount generated by the Receiver’s
sale was an “unfair” or “inequitable” number and thus the sale should be set aside. They merely argue that it was
arrived at by the Court using a procedure other than the protocol for a foreclosure deficiency. That point is
irrelevant since the Court did not have before it then or now a foreclosure complaint.

' Note that the ad damnum of the Second Amended Complaint does not seek a deficiency judgment. Rather, it
claims contract damages and supplemental damages, if any there be, for fraudulent conduct arising from the
Defendants’ misuse of the rental proceeds.

1211785.doc (8473-3) Page 4 of 5
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to present a lost note affidavit and to accord Attorney Larsen the opportunity to take discovery
with respect to that new development.

The Plaintiff’s Motion for Summary Judgment should go off calendar to be brought back
when discovery is complete. As to Defendants’ Motion, it should be denied and counsel should
be “invited” to submit a new scheduling order for discovery and dispositive motions while
holding as sacrosanct the present trial date of February 4, 2013.

DATED this 23 *&ay of July, 2012.

KOLESAR & LEATHAM

“Matthew J. Forstadt, Esq.
Nevada Bar No. 10586

400 S. Rampart Blvd., Suite 400
Las Vegas, Nevada 89145

Attorneys for Plaintiff

U.S. Bank National Association as Trustee for
The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7
Commercial Morigage Pass-Through
Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special
Servicer

CERTIFICATE OF SERVICE S A

I hereby certify that I am an employee of Kolesar & Leatham, and that on the _2_2_ day
of July, 2012, 1 caused to be served a true and correct copy of foregoing PLAINTIFFS’
OBJECTION TO MOTION FOR SUMMARY JUDGMENT in the following manner:

(UNITED STATES MAIL) By depositing a copy of the above-referenced document for
mailing in the United States Mail, first-class postage prepaid, at Las Vegas, Nevada, to the
parties listed below at their last-known mailing addresses, on the date above written:

Brent Larsen, Esq.
Deaner, Deaner, Scann, Malan & Larsen

720 S. Fourth St., Suite 300
Las Vegas, NV 89101

Attorneys for Defendants

W

~ / W/jfZ’/ %/ 1
A@Q&e]eo Kolesar & Leatham
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MICHAEL F, LYNCH, ESQ. CLERK OF THE COURT
Nevada Bar No. 8555
w.CO
LEWIS AND ROCAL LLP
3993 Howard Huphes Parkway, Suite 600
Las Vegas, Nevada 89169
Telephone: (702) 349-8200
Facsimile: (702) 949-8398
Attorneys for Plainsiff

DISTRICT COURT

CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee For The | Case No. A-09-595321-C
Registered Holders of ML-CFC Coromercial
Mortgage Trust 2007-7 Commezcial Mortgage Dept. No. IX
Pass-Through Certificates Series 2007-7, by and

through Midland Loan Services, Inc.,, as its Special

Servicer,
Plaintiey ORDER GRANTING MOTION TO
s ’ APPROVE SALE OF RECEIVERSHIP
. PROPERTY
Paimiiia Development Co., Inc,, 8 Novada ‘nge
corporation; md Roe Corporations X to XX, ﬁDgnwm %‘;-%muﬁngg': ;{ég/:go

Defeudants,

This metter came before this Court on Merch 18, 2010, on the unopposed Motion to
Approve Sale of Reccivership Property (the “Mation™) filed and servod onlFebruary 11, 2010, by
U.S. Bank National Association as Trustee For The Registered Holders of ?.ﬂrCFC Commercial
Mortgage Trost 2007-7 Commercial Mortgage Pass-Through Certificates Series 2007-7, by and
through Midland Loan Services, Inc., 28 its Special Seivicer (“Lender™), IJ:endw filed and served 8
Notice of Filing [the proposed Purchasc and Sale Agreement] Exhibit in Suppert of the Mtion oo
February 24, 2010, Lender filed and served a Notice of Non-Oppotition to the Motion on March
10, 2010.
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The Coutt finds that Groystar Real Estate Partners, with John Rials ag its agent
(“Receiver™), was appointed as receiver in this action on September 3, 2009, to take posscssion,
custody, and control of the real property identified by the Clark County Tax Asscssor Parcel Nos:

B, 124-30-311-031;

b. 124-30-312-014 and 015;

c. 124-30-312-017 and 018§;

d. 124-30-312-025 - 169, inclusive;

e 124-30-312-171 eud 172;

£ 124-30-312-177; and

B 124-30-312-180 — 182, inclusive,
(the “Property”) colloquially referred 1o as the Palmilla Townhomes, generally located northeast
of the intersection of West Ann Road and North Decatur Boulevard in North Las Vegas.

Having read and considered the Motion &nd the Notice of Filing Proposed Purcbese and
Salc Agrcement of the Property by and between Receiver and Pacifica Compma, LLC (“Buyer}
with an execution date of February 5, 2010, (the “PSA™) znd the ozl zrgument of counsel together
with the pleadings and papers on file herein, and finding good cause therefés:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT:

L, The Leader has provided sufficient notice of the: proposcd sile and PSA to all
necessary parties to this action;

2. The PSA is hereby spproved as & full and final disposition of the Property;

3. The pnmhnsc.px'wcmhincdudlhinthe PSA ix in the nng;:lofuﬁirmkdvnluuﬁ)r
the Property, is commercially reasonable, and is an anms” length transaction; and

!
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4. The Receiver is hereby anthorized to sell and to fully convey all of the interest of
Pelmilla Development Ca., Inc., a Nevada corporation (“Borower™), in the Property, to Buyer,
and is hereby suthorized to execate and deliver al documents, including without limitation & deed
fo convey title to the Property of Borrower, in order to consummate the salc and fully and finally
convey ownership of the Property in its entirety.

D.wd Mmh:>23 2010.

Respectfully submitted by: pproved l
LEWIS AND ROQCA LLP DEANER, DEANER, SCARN,
' MALAN & LARSEN
5*” L
ichael F. Lynch, Rsq. Brent Larsen,
Ncvada Bar No. 8555 Nevada BarNo 1184
3993 Howard Hughes Pkwy., Suite 600 720 S, Fourth Stroet, #300
Las Veges, N 89169 Las Vegas, NV 89101
(702} 9495-8200 (702) 382-6911
(702) 949-8398 (fax) (702) 366-0854 (fax)
Attorneys for U.S. Bank National Association ~ Attorneys for Paimilla Development Co., Inc., a

ar Trusiee For The Registered Holders of ML- Nevada corporation
CFC Commercial Mortgage Trust 2007-7

Commercial Mo e Pass-Throu,

Certificates Serley 2007-7, by and h

Midland Loan Services, Inc., as ity Special

Servicer

TRUE AND CORRECT copy
OF THE OHIGINAL ON Fu_E

APR 30 20D
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MICHAEL F. LYNCH, ESQ. g i PR
Nevada Bar No. 8555 Ser
MLynch@lrlaw.com Py S

LEWIS AND ROCA LLP e
3993 Howard Hughes Parkway, Suite 600 _—
Las Vegas, Nevada 89169-5996 )
Tclepbone: (702) 949-8200

Facsimile: (702) 949-8398

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Baok National Association as Trustee Case No.: 09-A595321
For The Registered Holders of ML-CFC
Commercial Mortgage Trust 2007-7 Dept. No.: IX
Commercial Mortgage Pass-Through

Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special FINDINGS OF FACT, CONCLUSIONS

Servicer, OF LAW, AND
Plaintiff, ORDER APPOINTING RECEIVER
vs.
Date of Hearing: 8/18/2009
Paimilla Dovelopment Co., Inc., a Nevada Time of Hearing: 9;00am
corporation; and Roe Corporations X to XX,
Defendants.

This matter came before the Court on August 18, 2009, on U.S, Bank National
Association as Trustee For The Registered Holdu:s of ML-CFC Commercinl Mortgage Trust
2007-7 Commercial Mortgege Pass-Through Certificates Series 2007-7, by and through
Midland Loan Services, Inc., as its Special Servicer’s (“Plaintiff”) Application for an Order to
Appear and Show Causc Why a Receiver Should not be Appointed on Shartening Time,
which was originally scheduled to come on for hearing on August 13, 2009.

Palmilla Development Co., Inc. (“Defendant™) filed 2 Countermofion for a Continuance
and Opposition to Application for Order to Show Cause. On August 13, theCourt granted
Defendant a contimuence of the hearing to Augnst 18. On August 17, Plaintiff filed a Reply

-I- 497360_4.D0C

Order Annainting Receiver
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Brief in Support of Appointment of Receiver. No other documents or bricfing was submitted m
connection with the order to show cause hearing,

Michael F. Lynch, Esq. appeared on behalf of Plaintiff and Brent Larson, Esq, appeared
on behalf of Defendant. Also present was Mr. Hagai Rapaport, & corporste representative of
Defendant.

The Court read and considered the pleadings and papers filed herein, the oral argument
of counsel, and good cause appearing thercfor, the Court rules as follows:?

FINDINGS OF FACT

Plaintiff provided credible and admissible prima facie evidence of the following facts.
Unless otherwise noted hercein, Defendant either conceded and/or failed to dispute the following
facts in the briefing and papers filed in connection with the Order to Show Cause hearing or
otherwise during oral argument. Therefore, good cause appearing, the Court therefore makes
following findings of facts:

1. Defendant borrowed $20,150,000.00 with interest from Artegia Mortgage Capital
Corporation, a Delaware corporation (“Original Lender™) on or about March 28, 2007 (the
“Loan™),

2 The Loan is evidenced by, among other things, that certain Fixed Rate Note
dated March 28, 2007, bearing an authorized signature on behalf of the Borrower (the

“Promissory Note”). (A true and correct copy of the Promissory Note wis attached to
Plaintiff's Application as Exhibit “3”).

3. The Loan was and is secured by that certain Commercial Deéd of Trust,
Secutity Agreement, Fixture Filing Financing Statement and Asignmcmioflmsu, Rents,
Income and Profits (as same may have been amended) recorded in the Clark County Recorders’
Office as Document No. 20070330-0002946 (*Deed of Trust™). (A true ulnd correct copy of the
Deed of Trust was sttached to Plaintiff’s Application as Exhibit “4™). |

4. TheLoanwasandisﬁnthcrsecurcdbythntccﬁainAssi#ﬁncntochascs,
Rents, Income and Profits (as same may have been amended) recorded in!the Clack County

!
2. 497360_4.DOC

Order Anonintine Reesiver
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Recorders® Office as Document No. 20070330-0002947 (“Assigoment of Rents”). (A true and
correct copy of the Assignment of Rents was attached to Plaintiff’s Application as Exhibit “5™)

3. Original Lender assigned all of its rights and interests in and to the Deed of Trust
and the Assignmeat of Rents to the Plaintiff pursuant to that certain Assignment of (a)
Commercial Deed of Trust, Sccurity Agrecment, Fixture Filing Financing Staterment and (b)
Assignment of Leases, Reats, Income and Profits And Assignment of Assignment of Leascs,
Rents, Income and Profits recorded in the Clark County Recorders® Dffice as Document No.
20080103-0000543 (the “Assignment of Deed of Trust™). (A truc and correct copy of the
Assignment of Deed of Trust was attached to Plaintiff’s Application as Exhibit “67).

6. LaSalle Bank resigned its position as trustec on or about June 30, 2008, and
Wells Fargo Bank, N.A., was appointed as successor trustee (A true and correct copy of the
Resignation of Trustee and Notice of Appointment of Successor Trustee were collectively
attached was attached to Plaintiff’s Application as Exhibit “77).

7. Wells Fargo Bank, N_A., then resigned its position as trustee on or about
December 30, 2008, and U,S. Bank National Association was appointed as successor trustee (A
true and cormrect copy of the Resignation of Trustee and Notice of Appointment of Successor
Trustee were collectively attached to Plaintiff's Application as Exhibit “8"),

8. Pursuant to the Assignment of Deed of Trust, the Plaintiff holds all beneficial
interest under the Deed of Trust and the Assignment of Rents, and is thersby authorized and
empowered 10 bring this action,

9. As detiled mare fully in the Decd of Trust, the roal propefty sceuring the
Promissory Note (the “Real Property™) is identified by the Clark County T‘nx Assessor Parcel
Nos:

a 124-30-311-031;
124-30-312-014 and 015;

c. 124-30-312-017 and 018;

d. 124-30-312-025 — 169, inclusive;

1

3 | 497360_4.D0C
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c. 124-30-312-171 and 172;

f 124-30-312-177; and

g 124-30-312-180 ~ 182, inclusive,
more commonly referred to as the Palmilla Townhomes, generaily located northeast of the
intersection of West Ann Road and North Decatur Boulevard in North Las Vegas, and more
specifically deseribed in the Legal Description attached was attached to Plaintiff*s Application
as Exhibit “9”,

10.  The Real Property is a development of an estimated 155" single-family reatal
townhomes, each of which is currently generating, or capable of generating, rental income.
Occupancy is estimated to be approxirnately 80%.

11.  The Promissory Note and the Deed of Trust provided that Defendant wes to
remit monthly payments in a constant amount of $111,530.40, with a final maturity date of
April 11, 2018,

12.  Defendant is in substantial arrears on interest and other manies owed to Plaintiff
including fees, other penalties, and other fecs and costs.

13,  Defendant is in defanlt of its obligations to Pleintiff, by its failure to make past
duc payments. This failure constitutes “Events of Default” under the Loap, the Promissory
Note, the Deed of Trust, and the Limited Recourse Qbligations Guerantee.

14.  Defendant’s counsel conceded in open court that the Deed of Trust suthorizes the
appointment of 1 receiver, but Defendant nevertheless argued against it mf the alleged grounds
that a receiver was unnecessary because the Plaintiff could acquire actual ‘ownership of the
property within the next 21 days, by proceeding with noticing a fomclosmfc sele of the property.

15.  Greyster Real Estate Partners, with John Rials as its agent (“Receiver™) is
qualified to act as Recciver in this action, to take possession, custody, and control of the

|

Property.

|

! Plaintiff believes a more acourate estimate is 157 units. j
|

. |

497360_4.00C
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16.  Plaintiff has asserted that the proposed compensation schethale for the Receiver
is reasonsable and customary rate for properties of this size and type. Defendant orally disputed
that the proposed Receiver's compensation schedule is reasonable and/or customary during the
August 18th hearing. The Court shall defer its final determination of whether the
aforementioned proposed Receiver fees are reasonable and customery, pending & hearing on the

further briefing from tl;e parties as may be submitted.
CONCLUSIONS OF LAW I

The Court makes the following legal conclusions:

17.  The Loan Documents are valid and enforceable contracts.

18.  The Loan Documents provide for the appointment of & Receiver upon the
occurrence of an Event of Default.

19.  Events of Default and/or other breaches of the Lozn Docursents have been
comumitted by Defendant and remain uncured as of August 18, 2005,

20.  The dppointment of a Receiver is authorized and is necessary to conserve,
preserve, protect, administer, and continue to operate certain reel property and improvements
commonly known as relating to the Property, to allow the Receiver to:

a, Appraise the Propetty;

Eveluate the physical and financial condition of the Property;

c. Bvaluate the current tenancies for market reasonableness, suitability, and
stability;

d. Evaluate the best method of marketing, disposing, «;rr otherwise
converting the Property into cash, such that the dn.n?nmmdany
deficiency between the zmount owed by Defendant and the emoumnt
realized by such conversion are minimized;

c. In light of the results of these aforementioned evi . tions, determine and
select options for maximizing the market value andfor marketability of
the Property; and

-5- ¢ 4§7360_4D0C
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f Undertake efforts to maximize the market value and/or marketability of
the Property.

2],  Inlight of the foregoing findings of fact and conclusions of kaw, Plaintiff is
contractually entitled to the Appointment of a Receiver, on the terms and conditions as provided
for hercin, subject to furtber order of the Court.

ORDER

Therefore, IT IS HEREBY ORDERED es follows:

1, Receiver's Oath

The Receiver shall execute a Receiver’s Oath. The Receiver's Ozth may be filed by
facsimile transmission and this Order shall become effective upon the Court’s receipt of such
facsimile transmission; provided, however, thet the Recciver replace the facsimiles with
originals within seven (7) days of filing,

2, Receiver’s Fees

The Court’s final determination of the Recetver’s Fees shall be deferred pursuant to the
following conditions. Defendant shall file any opposition to the reasonablencss of the proposed
Receiver's Fees on or before September 8, 2009. Plaintiff shall file ifs reply within 10 days of
any such objection, by September 18. Regardless of whether Defendant files an objection, the
Court will make its final determination on the proposed Receiver’s Fees an September 24,
2009, at 9:00 a.m., or as soon thereafter as counsel may be heard.

The deferral of the Receivership fees notwithstending, in addition to whatever Receiver
fees are ultimately approved, the Receiver shall also be reimbursed for all costs and expenses as
are reasonable and necessary for the Receiver to accomplish the purposes and tasks set forth in
this Order, including, but not limited to legal expenses, the premium mm.rmd 10 obtain the
Recetver’s bond, travel, mileage, fixes, copies, photographs, printing anqsimilm: Receiver-
provided bencfits, which shall be accounted for in the monthly financial lerbrt Five (S5) days
after submission of the monthly report, without Farther Order of the Cou.rt, the Receiver shall be
entitled to its fees and costs. Notwithstanding periedic payment of fees aixdlcxpcnscs. the

|
& 497360_4.DOC
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Defendant reserves the right to object to any fees or costs at such time as the receiver files its
periodic reports to seck confirmation of all their transactions.
3. Receiver’s Authority and Duties -

(A)  Exccpt as otherwisc provided in Paragraph 10, the Receiver shall take
immediate and exclusive possession, custody and control of all real and personal property
owned by Defendant? including, without limitation, all cquipment, fixtures, furnishings,
records, inventory, assets, royalties, rents, reccivables, accounts, deposits, equities, and profits
whatsocver, Receiver shall carc for, preserve and maintain the Property, and may incur any
expenses necessary for this purpose. All such expenses shall be paid from fands of the
Receivership Estate.

(B)  The Receiver is hereby given the power and authority usually held by
receivers and reasonably necessary to accomplish the purpose of this Regeivership including,
without limitation, the specific power to:

L Change any and all locks on the Property and limit access thereto;

ii. Maintain, protect, collect, sell, liquidate, or etherwise dispose of
property; provided, however, that the Receiver shall not sell or otherwise dispose of any
property, other than in the ordinary course of business. Notwithstanding the foregoing, the sale,
liquidation, or other conversion of any real property by the Receiver shall be subject to prior
Court approval;

iti.  Except &s otherwise provided in Paragraph 10, teke possession of
all funds in all bank and other deposit accowits of the Defendent; open, trapsfer and change all
bank and trade accounts rclating to the Property, so that all such accounts aye in the name of the

¥ With respect to the computer(s) that is/are located zt the Property used by Pefendant or its
cmployees in operating :ﬁ’: Property, Defendant has represented to PlaintffT that these are not
the property of Defendant. As such, Defendant shall be sllowed to remo ¢ computer(s)
from the Property, but Plaintiff and Receiver reserve all rights to contest pr ¢hallenge
Defendant’s ownership or possessory rights to said computer(s) in the Defendant and
Plaintiff shall work together in gonod faith to allow the Reeciver to harvest; Property-related data
from the computer(s). Receiver shall take all reasonable efforts to mﬁux1 from accessing or
taking data unrelated to the Property. '

1
- i 497360 4.DOC
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Receiver; and make disbursements in payment of expenses incurred by the Receiver in
accordance with this Order;

iv. Hire, on a contract basis, professionals, employees, rcal estate
brokers, genernl contractors, tradesmen, and other personnel or entitiés necessary to manage,
preserve, market and sell the Receivership Property;

v. Retain existing employees of the Defendant or related parties as
Defendant’s employees in order to continue any business operations. As of the date and time
this order is entered, Defendant shall no longer be deemed to be the employer of any employec
working at or on the Property. If the Receiver chooses to retain any such employee(s), the
Receiver shall carry said employee on its books in connection with payroll taxes, workers
compensation insurance, and related costs;

vi. Hire, cmploy, pay and tcrminate servapts, agents, cmployess,
cletks and accountants; purchase materials, supplies, advertising, and othier services at ordinary
and ususl rates and prices using funds that shall come into the Receiver’s possession; callect or
compromise debts of the Receivership Estate; incur risks and obligation ordinarily incurred by
owners, mangers, and operators of similar enterprises, which in the Recciver’s reasonable
judgment, are necessary for the operation of the business, and na $nch risk or obligation
incurred shall be the personal risk or obligation of the Receiver but only that of the Receivership
Estate;

Vi, Reject rny leases or unexpired contracts of the Defendant that are,

[{in the Receiver's judgment, burdensome on the Receivership Estate, subject to Court approval;

viii. Make and enter into leases for a term nbt exceeding one year,
obtain and eject tenants, and set or modify rents and terms of rent wi;thoutthis Court's prior

I
approval; |

x, Bommow funds from Plaintiff required to ¢ | tiue operation of the
existing businecss. Nothing in this Order shall obligated Receiver to I&n ce any soch foads,

Nothing in this Order shall obligate Plaintiff to provide such funds and Plaintiff shall be eatitled

K3 ' 497360 4DOC
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to the issuance of a Receiver’s Certificate in the event it does advance such funds, in accordance
with Section 16 of this order;

. x. Collect all rents, profits and income, which new or hereafter may
be due from the operation of any business comnected with the Property and improvements
thereon, including such rents, income and profits presently held in bank accounts for the
Property;

x. Employ and compensate unlawful detainer affomeys or eviction
services with respect to the operatian of the Property without prior Court epproval;

xii, With prior Court approval, abandon property the Receiver
considers to be of little or no value to the Receivership Estate;

xiii, Retein inspectors and others reasonably necessary to investigate
the status and condition of the Property. The Receiver shall report to the Court what it learns
from such inspections, and recommend to the Court what action should be taken with regard to
repairs and rehabilitation of the Property;

xiv.  The Receiver shall not make any capital expenditure in excess of
35,000 without prior approval from the Court, except for matters pertaining to heslth, safety, or
welfare or exigent circumstanices; and

xv.  The Receiver shall have the discretion, buj nat the obligation, to
exercise such rights as Receiver decms necessary to prescrve and protest the Receivership

Property. \
(€)  The Receiver shall not be obligated to file any foddkal or state income tax,
returns, schedules or other forms, which continue to be an obligation of th[e Defendant,

4. Overhead Expenses of tver

All fees and expenses incurred by the Receiver, which pertain s(;;lcly to the Receiver's
general office administration and/or overhead, including, but not m to office supplies,

employce wages, taxes and benefits and other charges shall not ble an expense of the
I
|
i

5. 497360_4.00C
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Receivership Estate unless incurred directly and solely for the benefit of the Receivership
Estate.

3. Inventory

Within thirty (30) days afier entry of this Order hereunder, the Receiver shall file an
inventory of all of the personal property taken into possession pursnant t0 this Order.

6.  Sccurty Deposits

Any security or other deposits which tenants have paid to Defendant or its agents and
which arc not paid to the Receiver, and over which the Receiver has no control, shall be
obligations of the Defendant and the Receiver may, but shall not be obligated to, refund such
deposits without an Order of this Court. Any other security or cther deposits that tenants have
paid or may pay to the Receiver or which Defendant actually nuns over to the Receiver, if
otherwise refundable under the terms of their leases or agreements with the Receiver, may be
refundable by the Receiver in accordance with the leases or agreements.

7. Mouthly Reports

The Receiver ghall prepare and serve on Plaintiff and Defendant interim reports of the
condition and operation of the Property in the Receivership Estate withiw thirty (30) days of the
closing of each accounting period or month. These interim reports shall include the Receiver's
fees and cxpenses of the Receivership Estate, including fecs and coists of eccountants and
attorneys authorized by the Court, incurred for each reporting pcrioql! i the operation and
edministration of the Receivership Estate. The Receiver shall follov+ accounting standards

 typical for similar properfies, and may enlist the aid of accountants for pﬂ:pnmﬁon of Recciver's

reparts to the Court.  Any objections to the Monthly Reports must be received within twenty
(20) days of service of said interim report(s) in order to be timely and conisidered by the Court.
8, of the d/or Busi Enti '
Recciver shall operate and manage the Property including, but not limited to, collecting
rent, and operating any related business entity. The Receiver may employ such agents,
independent cortractors, employecs and management companics to assist Receiver in managing

~10- 497360_4.D0C
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the Receivership Property inchuding, but not limited to, a company in which Receiver is a
principal, provided the amount of compensation paid to any such agent or fimm is comparable to

that charged by similar cntities for similar services. Receiver may undertake the risks and

obligations ordinarily incwred by owners, managers and operators of similar basinesses and
enterprises and Recciver shall pay for these services from the funds of the Receivership Estate.
No such risk or obligation so incurred shall be the personal risk or obligation of this Receiver,
but shall be the risk and obligation of the Receivership Estate. All who are acting, or have acted,
on behalf of the Receiver at the request of the Receiver are protected and privileged with the
same protections of this Court as the Receiver has.

9. Police Assistance

Receiver may request assistance of law enforcement officials when teking possession, or
at any other ime during the term of the Reccivership, if in the opinion of Receiver, such
assistance is necessary to preserve the peace and protect the Receivership agsets.

10.  Bank Accounty

With cfaronce to the Order Granting Motion for Relief from the Automatic Stay,
entered on July 2, 2009, in In re: Palmilla Development Company, Iric., 1:09-bk-11504 MT,
pending in the United States Bankruptey Court, Central District of Ca.hﬂ:rma, and subject to the
cntry of an order from that Court clatifying the Stay Relief Order as it telates to funds now
remeining in Defendant’s/Debtor in Possession’s accounts, the Recciver shall take possession
of, and receive from all depositories, banks, brokerages and otherwise, any money on deposit in
such institutions belonging to or arising from the operation of the Property, whether such funds
be in accounts titled in the name of the Defendant or not, and Receiver may indenmify the

| institution upon whom such demand is made, and is empowered to open or close any other

accounts.

Receiver shall deposit monies and funds collected and rwcivcdlin:connwtion with the
Receivership Estate at federally-insured banking institutions or savinps|associations which are
not parties to this case, Monies coming into the possession of the Receiver and not expended for

-1- ' 497360_4.00C
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any purposes herein anthorized shall be held by the Receiver pending further orders of this
Court. Additionally, Monies on deposit as of August 28, 2009, shall not be considered in
calculating the Receiver's management fec of 3% of the Total Income, or 3 minimum of $25 per
unit per month, whichever is greater (simply stated, the Receiver shall not receive 3% of these
funds simply for accepting tender of these funds by Defendant).

I, Use of Funds

The Receiver shall pay only those bills that arc reasonable and necessary for the
operation or the protection of the Réccivcrship Property and shall allocate funds in the
following order of priority. (1) the costs and expense of the Receiver and the Receivership
Estate including its utilities, insurance premiums, salaries and wages of employees working at
the Receivership Property, general and special taxes or assessments levied on the Property and
improvements thereon; (2) amounts due to Plaintiff: and (3) the creation end retention by the
Receiver of a reasanable working capital fund.

12. Utilities

Any utility company providing services to the Property, including ges, electricity, water,
sewer, trash collection, telephone, communications or similar services, shall be prohibited from
discontinuing service to the Property based upon unpaid bills incorred by Defendant. Further,
such utilities shall transfer emy deposits held by the wility to the exclusive control of such
Receiver and be prohibited from demanding that the Receiver depogit additional funds in
advance to maintain or secure such services. New accounts under the ngme of the Receivership
shall be established within thirty (30) days. Utility companies are pxohib?tnd from discontinuing
service while the new Receivership accounts ere in process of being established.

13, Mail

Receiver may issue demand thst the U.S. Postal service grant ejchasive possession and
control of mail including postal boxes as may have been used by Defendant and may direct that
certain mail related to the Property and its business be re-directed to Rocéiver,

-12- 497360_4.DOC
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14. Insurance »

The Receiver shall determine upon taking possession of the Property whether in the
Receiver’s judgment, there is sufficient insurance coverage. With respect fo any insurance
coverage in existence or obtained, the Receiver, Pleintiff and the property meanagerent
company, if any one exists, shall be named as an additional insured on the policies for the
period of the Receivership. If sufficient insurance coverage does not exist, the Receiver shall
immediately notify the parties to this lawsuit and shall have thirty (30) calendar days to procure
sufficient all-risk and Hability insurance on the Property (excluding earthquake and flood
insurance) provided, however, that if the Receiver does not have sufficieqt fimds to do so, the
Receiver shall seek instructions from the Court with regard to adequately insuring the Property.
The Receiver shall not be responsible for claims arising from the lack of procurement or
inability to obtain insurance,

15, Legal Comnsel

Receiver may hire independent legal counscl and pay such persons for their services at
such rates as the Receiver deems reasonably appropriate for the services provided, and subject
to prior Court approval.

16.  Receiver’s Certificates

In the cvent that income from the operation of the Property is insufficient to meet
normal operating expenscs and costs, the Receiver is authorized to borrgw money from Plaintiff’

and to issue Receiver’s Certificates to secure such indebtedness, The tothl amount of all monies

borrowed and Recciver's Certificates issned shall be subject to the further arder of this Court, as

provided for in Plaintiff’s security instrument.
17.
Plaintiff is ordered to promptly notify the Receiver of the jpames, addresses, and
telephone numbers of all perties and their counsel who appear in the acn"pn:, so that ths Receiver

may give notice to all partics of any matters affecting the Receivership.

-13- 497360 4.D0C
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18. Receiver’s Final Report and Account
As soon as is practicable efter the Receivership terminates, the Receiver shall file, serve,

and set for hearing in this Court its Final Report and Account. Notice shall be given to all
persons whom the Receiver has received notice of potential claims against the Receivership
Estate,

The motion to gpprove the final report and accounting, and for discharge of the
Receiver, shall contain a summary of the Receivership accounting including enumeration, by
major categaries, of total revenues and total expenditures, the net amount of any surplus or
deficit with supporting facts, a declamstion under penalty of perjury of the basis for the
termination of the Receiveiship, and evidence to support an order for the distribution of any
surplus, or payment of any deficit, in the Receivership Estate.

19.  Instructions from the Court

The Receiver and the parties to this case may at any time apply to this Court for
instructions or orders, The Court may grant any order requested by the Receiver, without further
notice of hearing, if no objection is filed with the Court and served on the Receiver and the
parties within twenty (20) days after the filing and scrvice of Receiver’s request,

20.  General Provisions

(A) No person or entity shall file suit against the Feccivcr. or take other
action against the Receiver, without an order of this Court permitting the suit or action;
provided, however, that no prior Court order is required to file & motion|in this action to enforce
the provisions of this Order or any other order of this Court in this action.

(B) The Receivership Estate and its employees, agents, attorneys and all
professionals and management companics retained by the Receiver shilll have no liability for
any oblipations, or dcbts incurred by Defendant. The Receiver and its'lcmployces. agents and
attorneys shall have no persanal liability, and they shall have no claiﬂli agserted apainst them
relating to the Reeciver's duties under this Order, without prior authority from this Court as

!
stated in (A) above. !
1
[}
|
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(C) Nothing conteined in the Order of the Court shall be construed as
obligating or permitting the Recedver to advance its own fuads ta pay any costs and expense of
the Receivership Estate.

(D) The partics to this litigation shall refrain fromh intesfering with the
Receiver's taking or exercising of custody, cantrol, or possession of the Praperty (including the
applicable books, records, bank accounts, and financial statements), or with the Receiver's
conduct of its duties s set forth in this Order.

. g
DATED this ’ Y~ dsy of September, 2009,
JENNIFER P. TOGLIATTI

DISTRICT COURT FUDGE

September g'gf\d, 2009. September 2 + 2009.
Submitted by: Approved as 1o form esfBement by:

LEWIS AND RUG&ZD 0 DEANER, DEANER, SCANN, MALAN &
Dﬂu}z}}ky [~ pgrre

LARS
B foin

Michacl F, Lynch, Esq.  § Bront Larseo, Esq.
Nevada Bar No. 8555 Nevada Bar No, 1184
3993 Howard Hughes Pkwy., Suite 600 720 S. Fourth Strect, #300
Las Vegas, Nevada 89169 Las Vegas, NV 89101
Attorneys for Plaintiff Attorneys for Defendant
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LOAN NO. 010-00001895
LlMITED RECOURSE OBLIGATIONS GUARANTY

’ . THIS LIMITED RECOURSE OBLIGATIONS GUARANTY (this "Guaranty"), Is made and
entered into as of March 28, 2007, by HAGAI RAPAPORT {whether one or more, "Guarantor”), to and for
the benefit of ARTESIA MORTGAGE CAPITAL CORPORATION, a Dslaware corporafion, and its
successors andfor assigns ("Lender”). Ail initlally-capitalized terms used herein without definition shall
have the meanings glven such terms in thal certain Fixed Rate Note {together with all modifications,
axtensions, renewals and replacements thereof, the “Note”) of even date herewith, in the amount of
Twenty Milllon Ona Hundred and Fifty Thousand and 00/100 Doliars ($20,150,000.00), mada payable by
PALMILLA DEVELOPMENT CO., INC., a(n) Nevada corporat!on {"Borrower”), to the order of Lender

1. " Guaranteed 0bl|gations. ln order fo induce Lender to loan to Borrower the sum of
Twenty Million One Hundred and Fifty Thousand and 00100 Dollars ($20,150,000.00) (the "Loan"),
evidenced by the Note, the undersigned hereby unconditionally, irrevocably, -jointly and severally
guarantea(s) to Lender and to its successors, endorsees andfor assigns the full and prompt payment
when due, by acceleration or otherwise, of alt amounts owing by Borrower to Lender under the Loan
Documents (as defined In the Security Instrument), sub]ecl however, to the limitations on Lender's
recourse set forth im Section 2 below,

2. Limitations on Recourse Excepl with respecl fo the matters set forth in subsections (a)
and (b) below, Lender's source of satisfaction of the indebtedness evidenced by the Note and all other
covenants and obligations under the Note and any other of the Loan Documents shall be limited 1o the
Property (as defined in the Security Instrument), and Lender shall not seek to procure payment out of
other assets of Guarantor, or seek a judgment (except as herelnafter provided) for any sums which are or
may be payable under the Note or any other of the Loan Documents, or claim ar seek judgment for any
deficlency remalning after foreclosure of the Security Instrument; provided, hovrever, that the foregoing
clause shall not prejudice the right of Lender to enforce the lien of the Security Instrument or other
security given for the paymaent theraof or to exercise any of its remedies at law other than the antry of a
personal money judgment against the Borrower. The foregoing notwithstanding:

(@) Guarantor shall be and remaln personally flable for all losses, costs, damages, ar
expenses incurred by Lender in the following instances:

, (i) failure to pay or cause to be paid Taxes (except to the extent that
Borrower has deposited funds with Lender pursuant to the Security Instrument for the purposé of
paying such items) or lo pay or cause to be paid charges for labor or materials, or other charges
which can create liens on any portion of the Property; . . .

(u) " as aresult of waste (except ordinary wear and tear) arson committed or
instigated by Borrower, any Guarantor or any partner, member or shareholder in Borrower, or a
violation of the provislons In the Security lnstrument regarding removal demohtlon or structural
alleration of any portion of the Property; - )

(m) breach or failure to: perform or comply with any of the lnsurance
provrslons of the Loan Documents;

(w) ~ all court costs and reasonable attomneys' fees, cosls and expenses
actually incurred by Lender pursuant to the Note or any other Loan Documents

™) Borrower's breach or fallure to parform or comply with Seclion 1.03
{captioned “Hazardous Waste") of the Security Instrument, or Berrower's or any Guarantor's
breach or failure ta perform or comply with the provisions of the Environmental !ndemnification
Agraement of even date herewith exsculed by Borrower for the benefit of Lender;
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(vi) misapplication of or failure to deliver fo Lender (in accordance with the
terms of the Loan Documents) the following: (1) any insurance or condemnation proceeds; (2)
rents, issues or profits received by Borrower/Guarantor or its agent after Lender makes written
demand therefor pursuant to any Loan Document; or (3} prepald rents or tenant security deposits;
or ' _ - . ,

(\)Ii) violation of any of the provisions df Sections 1.29 and 1.30 (captioned

“Single Purpose Entity" and “ERISA”, respectively) of the Security Instrument,

(b) - Guarantor shall be and remain personally fiable without exculpation or limitation
of liability whatsoever for the entire amount of the indebtedness evidenced by the Note (including all
principal, interest, and other charges) and all other sums due or to become due under the other Loan
Documents, whether at malurity or by acceleration or otherwise, in the follawing lnslances:

’ (i) -violation of any of the provisions of Sectlons 1. 15(c) and (d) of the
- Security lnstrument {captioned, *No Sale/Encumbranca” and “Permitted Transfers®, respactively};

(ll) fraud or lntentlonal misrepresentation in connechon wrth the Property,
: Laan Documents, or Loan Apphcat:on . . .

(m) “the - Stabnlnzed Opetating Threshold (as defined. In' the 'Résewe

Agreement of even date herewlth executad by Borrower in connectlon with the Loan) is not

satisfied, provided there shall no liability under this Subsection 2(b)(lll) from and after the date
such Stabitized Operatmg Threshold has ﬁrst been saﬁsf ed; or

(v) the Property or any part thereof becomes an asset in: (1) a voluntary
bankruptey or insolvency proceeding commenced by Borrower, or (2) an invoiuntary bankruptcy
or insolvency proceeding in which: (A) such proceeding was comimenced by any entity
controlllng, controlied by or under common conltro! with Borrower (Indlwduelly or- collectlvely.
“Affiliate™), inciuding but not limited to any eredlior or clalmant acting In concert with Barrower or
any Affiliate; or (B) any Afflliate objects to a motion by Lender for relief from any stay or injunction
from the foreclosure of the Security Instrument or any other remedial action permitied under the
Note, Secunty Instrumenl or other Loan Documents.

The obligations guaranteed: putSuant fo this Sactlon 2 are hereinafter coflectively referred to as
the “Guaranteed Obl Igatlons

3, ontlnuing Llabllgy Guarantor agress as foflows;

- (a) Guaranlor shall conhnue to be Ilable under thns Guaranty and the provisions
hereof shal remain in full force and effect notwithsianding: . (1) any modification, agreement or stiputation
between Bomower and Lender, o thelr respective successors and assigns, with respect to the Note or
any of the olher Loan Documents or the .obligations encompassed thereby, (i) Lender's waiver of or

" failure to enforce any of the terms,  covenants or conditions contained in the Loan Documents o in any

maodification thereof; (i) arly release of Borrower or any other guarantor ‘from_any liability with respact to

the Guaranieed Obhgatlons or any portion thereof, (iv) any release or subordination of any real or .
personal preparty then held by Lender as security for the performance of the Guaranteed Obligations or
-any portion thereof; or (v) Lender's enforcement of or fanlure to enforce any othier guaranty of el or any -

_portion of the Guaranteed Chbligations. .

®) Guarantor’s Yliability under this Guaranty shall continue until the &arlier to ocgur of:

- (i} the full and complete satisfaction of the Guaranteed Obligations; or (i) the full and complete payment

of the principal and all accrued interest due under the Note and all other amounts payable by Borrower
under the Loan Documents, and shall not be reduced by virtue of any partial payritent by Boirower of any
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amount due under the Note or under any of tha Loan Documenls or by Lender's recourse to any collateral
or s8cU nty . .

(c) The obligations of Guarantor hereunder shall be in addrtlon ta any obhgatrons of
Guaranior under any other guaranties of the Guarantced Obligations and/or any obligations of the
Borrower or any ather persons -or entities heretofore given or hereafter to be given to Lender, and this
Guaranty shall not affect or Invalidate any such ofier guaranties. The liability of Guarantor o Lender
shall at all tmes be deemed to be the aggregate Rability of Guarantor under the terms of this Guaranty

- and of any other guaranties heretofore or hereafter given by Guarantor to Lender.

4, Representatlons and Warranties. Guarantor hereby represents and warrants as
follows: ' ' ' :

(a) Lender's agreement to make the Loan to Borrower Is of substantiel and material
benefit to- Guarantor. 'Guarantor now has and will continue to have full and complete access to any and

" all Infoermation conceming the transactions conlemplated by the Loan Documents or referred to therein,

the value of the asseis owned or to be acquired by Borrower, Borrower's ﬂnancral stalus and its ability to
perform the Securad Obhgahons )

' (b) " Guarantor has reviewed and approved the Loan Documents and is fully informed
of the remedras Lender may pursue, with or without nofice to Borrower, in the event of a default under the
Loan Documents. »

_ “c)  Guarantor has the requisite power and authcn'ty 10 dwn and manage its
properties, to carry on its business as now being conducted, and to execute and deliver this Guaranty and
to perform Its obligations hereunder. Guarantor is' In compliance with all faws, regulatucns ordlnanoes

- and orders of governmental or public auihontr&fs apphcabte to i

(d) " The exer:utlon dallvery and pedormanoe by Guarantor uf this Guaranly are

within the power and- capacity of Guarantar, and will no! violate any provision of law, any onder of any

court or agency of government, or any indenture, agreemenl or any other Instrument to ‘which Guarantor

is a party er by which Guarantoror_its_property.is. bound, or. be_in.confiict with, result in_a breach of or. . .

consitute (with dus notice andfor fapsa of ime) a default under any such indenture, agreement or other
instrument, or result in the creation or imposition of any lien, charga or enc.umbrance of any nature
whatsoever-upon any of 1ts property or agsets, except as contemplated by the provisions of the Loan
Documents. This Guaranty, when delivered to Lender, will constitute a tegal valid and bmdmg oblrgatron
enforceable agamst Guarantor In accordance with its terms :

(e) Alf financiat statements and data that have been given to Lender by Guarantor '

(i) are complete and correct In all material respects as of the date glven; (ii) accurately present the
financial condition of Guarantor on each date as of which, and the results of Guarantor's operations for

_the periods for. which, the same have been furnished; and (ilf) have bean prepared in accordance with

generally accepted accounting principles consistently applied throughout the periods covered thereby.
There has bean no material adverse change in the financial condition or oparaﬂons of Guarantor since

the date of the most recent financial stalement glven to Lender.

- Guarantor s not a party to any agreement or instrument which matenal!y and
adversely. affects Guarantor's present or proposed business, properties or assefs, or operaticns or
conditions -(whether. financial or -otherwise); and Guarantor is not in default in the "performance,

observance or fulfiliment of any of the material obhgatrons covenants or condltrons set forth in any

agreement or instrument to which Guarantor Isa party

- Thare s not how pendlng agamst or aﬁectmg Guaranlor. nor to 1he knowledge of
Guaranlor Is there threatened any actron. suit or proceedrng at law or in equrty or by or before any
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govemmenta| or admmlstrative agency that, if adversely determined, wou!d materlany ‘and adversely'

frrpair ar affect the fi nanaal condition or operations af Guarantor

() Guarantor has filed all federal stats, counly mumclpal and nﬂ'ler income tax
returns required 10 have been filed by Guarantor and has pald all taxes that hava becema due pursuant to
such retums or pursuant to any assessments received by Guarantor, and Guarantor does not know of
any basis for any material addltlonal assessment agatnst Itln respecl of such taxes.

[0)] Nelther Guarantor nor any borrower in any foan transaction in whrch Guarantor
has been a guarantor has received any discounted payofi(s), loan madifications(s) and/or similar matters
in any previous mortgage loan transaction as a resuit of Guarantor's or any such borrower’s failure to
meet the terms and conditions of the documentatlon for such transaction.

5. Covepants and Agreements Guarantor covenants and agrees that, so long as any
part of the Guaranteéd Obligations shall remain unsatisfied, Guarantor shall, unless Lender shait
otherwlse consent in advance In writing:

(a) keap itself fully Informed as to all aspects of Borrower's ﬁnancial condition and
the performance of the Guaranteed Obligations;

b) file all federal, state, 'county. mu_n_icipal and other income tax relurns required to
be filed by it and pay before the same become delinquent all taxes that become due pursuant to such
returns or pursuant to any assessments received by if;

{c) promptly and faithfully comply with all laws, ordlnances,i rulas, requlations and
requirements, both present and fulure, of every duly constltuted govemmental or publlc authority having
Jurlsdlchon that may be applxcable toit, and .

(d} maintain full and complete books of account and other records - reﬂectmg the

P STy P N 1T, ararw ratinm

resufis Of its operauons in form reasunamy delblde.Uly' 10 l.euuul and furnish to Lender such nnuuumwu

about the financial condition of Guarantor as Lender shalt reasonably request, including, but not limited '

to, ths financial statements and documents referred to in Section 1.24 (capt;oned “Books, Records and
Fmancral Statements”) of the Security instrument,

6.  Unconditional Lsablllg The tiabliity of Guaranlor under this Guarenty Is a guaranty of
performance and not of collectibility, and is not conditional or contingent upon the genuineness, validity,
regularity or enforceability of the Loan Documents or other instruments relating to the creation or
performance of the Guarante¢d Obligations or the pursuit by Lender of any remedies which if now has or
may hereafter have with respect therelo under the Loan Documents, at Jaw, In squity or otherwise.

7. Waivers.

(a) Guarantor hereby .waives, to the extent permitted by law: (i) all notices to

Guarantor to Borrower or to any other person, including, but not limlied to, notices of the acceptance of

this Guaranty or the creation, renewal, extension or modification of the Guaranteed Obligations, of of
default in the performance of the Guaranteed Cbligations (or any portion thereof) and enforcement of any
right or remedy with respect thereto or notice of any other matters relating thereto; (ii) dillgence and
defmand of performance; (jii) any statute of limitations affecting Guarantor's lability hereunder or the
enforcement thereof; (iv} any rights Guarantor might otherwise have under any applicable statute or rule
of law by reason of ralease of fewer than all guarantors, if more than one, of the Guaranteed Obligations;
and {v) all principles or provisions of law which conflict with the terms of this Guaranty. Guarantor further
agrees that Lender may enforce this Guaranty upon the occurrence of a default or an event of default
under the Note or any of the Loan Documents {as "Event of Default” is defined therein), notwithstanding
the axistence_ of any dispute between Borrower and Lender with respect to the existence of the Event of
Default or performance of the Guaranteed Obligations {or any portion thereof) or any counterclaim, set-off
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or other claim which Barrower may allege against Lender with respect thereto, MoredVer' Guarahlor
agrees Ihat its obligations shall not be affecied by any circumstances which con stitute a legal or equltable
dlscharge ofa guarantor or surety :

(b} - . Guarantorfurther agrees that nothmg contamed herein shall prevent Lender from

suing on the Note or from exercrsmg any rights available to It thereunder or under any of the Loan

Documents, and that the exercise of any of the aforesaid rights shall not conslitute a legal or equitable
discharge of Guarantor, . Guarantor understands that the exercise by Lender of cerfain rights and
remedies contained In the Loan Documenis may affect or eliminate Guarantor's right of subrogation

*against Borrower and that Guarantor may tharefare incur a partially or tatally non-reimbursable fiabliity

hereunder; neverthaless, Guarantor hereby authorizes and empowers Lender to exercise, in its sole
discretion, any right and remedies, or any combination thereof, which may then be available, since !t is
the intent and purpose of Guarantor that the obligations hereunder shall be absolute, independent and

‘unconditional under any.and all circumstances. - Notwithstanding any foreclosure of the lien of the
Securlty Instrument with respect to any or all of any real or personal property secured thereby, whether by

the exercise of the power of sale contained therein, by an action for judicial foreclosure or by an
acceptance of a deed in lieu of foreclogure, and notwithstanding any enforcemsnt of any other guaranty,

Guarantor shall remain bound under this Guaranty

(c) Guarantor‘agrees thal It shall have no right of subrogaﬁon agalnst Borrower or
agalnst any collateral or security provided for in the Loan Documents unless and until the Guaranteed
Obligations have been fully satisfiad, all obligations owed to Lender under the Loan Documents have
been fully performed and Lender has released, transferred or disposed of all of its right, title and interest
in such collateral or security. Guarantor further agrees that to the extent the walver of its rights of
subrogation as set forth heraln is found by a court of competent jurisdiction to be vold or voldable for any
feason, any rights of subrogalion Guarantor may have against Borrower or against such callateral or

. security shall be junior and subordinale to any rights Lender may have against Berrower and to all right,

fitle and interest Lender may have in such collateral or'security. Lender may use, sell or dispose of any
item of collateral or securily as it sees fit without regard to any subrogation rights that Guarantor may
have. and upon any disposition or sale, any rights of subrogation Guaranlor may hava shall terminata,

(<)) Guarantor’s sole right w1th respect to any foreclosure of real or_personal property
collateral shall be o cure; bid at such sale or redeem from sale in accordance wilh applicable statutory
law of the State where the Property is located. - Guarantor acknowledges and agrees that Lender may.
aso bid at any such sale and i the event such collateral is sold to Lender in whols or partial satfsfaction
of the obligations owed to Lender, Guarantor shall not have any further right or interest with respect

' therelo. Nolwithstanding anything to the contrary hersin, no provision of this Guaranty shall be deamed

to limit, decréase, or in any way to diminish any rights of set-off Lender-may have with respect to any

" cash, cash equivalents, certificates of deposit, notes or the like which may now or hereaftar be put on

deposit with Lender by Bormower or by Guarantor. Upon the occurrence and during the continuance of
any Event of Default under any of the Loan Documents, Lender is hereby authorized al any time and from
time to time, to the fullest extent permitied by law, {o set off and apply any and all deposits (general or
special, ime or demand, pravisional or final) at any time held and other indebtedness at any fime owing
by Lender to or for the credit or the account of Guarantor against any and all of the obligations of
Guaranfor now or hereafter existing under this Guaranty, imespeclive of whether or not Lender shali have
made any demand under this Guaranty and although such obligations may be contingent and unmatured.
Lender agreas promptly to nollfy Guarantor after any set-off and application, provided that the failure to
give such notice shall not affect the valldlty of such set-off and application or this Guaranty. The rights of

Lender under this Section 7(d) are in addition to other rights and remedies (mc uding, without limitaton,

ather rights to set-off) whlch Lender may have

(@)~ Guarantar waives all right and defenses that Guarantor may have because

' Borrower‘s debt is securad by real property. This means, among other th:ngs

Lender may collect from Guarantor without first forecloslng on any real or
personal properly collateral pledged by Borrower.
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(i "If Lender forecloses on any real property collateral pledged by Borrower: '

l - The amount of the debt may be reduced only by the price for
which that collateral is sald at the foreclosure sale, even if the collateral is worth mare

than the sale price.

il Lender miay collect from Guarantor even if Lender, by foreciosing
on the real property collateral has destroyed any nght Guarantor may have fo collect
from Borrower.

This Is an unoondrtronal and lrrevowble waiver of any nghts and deienses Guarantor may have
because Borrower‘s debt is secured by real property. - :

8. Dirgct Enfgrcamgnt Guarantor agrees that Lender may enforce this Guaranty without
the necassily of resorting to or exhausting any security or coliateral securing the Guaranteed Obligations,
without the necessity -of procee_dmg against any other guarantor (whether under this Guaranty or any
other guaranty), and without the necessity of proceeding against Borrawer. Guarantor hereby waives the
right to require Lender to proceed against Borrower, 1o foreclose any lien on any real or personal property

securing the Guaranteed Obligalions, 10 exercise any nght or remedy under the Loan Documents, to

pursue any other remedy or to enlorce any other right.

9. Not Affected by Bankruptey.. Notwrthstandrng any modification, dlscharge or extension
of the Guaranteed Obligations or any amendment, madification, stay or cure of Lender's rights which may
oceur in any bankruptey or reorganiZation case or proceeding conceming Borrower, whether permanent
or temporary, and whether assented to by Lender, Guarantor hereby agrees that it shall be oblrgated
hereunder to pay and perform the Guaranteed Obligations and discharge its other obligations in
accordance with the terms of the Guaranteed Obligations and the terms of this Guaranty. in effect on the
date hereof: Guarantor understands and acknowledges that by virtué of this Guaranty. it has specifically

assumed any and all risks of a bankruptcy or rearganization case or proceeding with respect to Borrower.
Without in anvy way llml‘hng the generality of the foreqoing, any subsequent modification of the

e Sy SULSCLEC

Guaranteed Obligations in any reorgan:zannn case concerning Borrower shall not affact the obligation of
Guarantor to pay and perform the Guaranteed Obligations in accordance with their original terms.

10. Securlg lnferest ‘

(a) In addition to all liens upon and rights of setoff agalnsl maneys, ‘securities or
other property of Guarantor given to Lender by law, Guaranior hereby assigns to Lender, and grants a

security interest to Lender in, all moneys, securities and other property owned by Guarantor: now or.
. hereafter in the constructive or actual possession of or on deposit with Lender, whether held in general or
- spedial account or deposit, or for safekeeping or otherwise, and every such lien and right of setoff may be

exercised without demand upon or notice to Guarantor. Lender shall have all of the rights and remedies
of a "secured party” under Articie 9 of the Uniform Commercial’ Coda of tha State where the Property I3
located with respect 16 such moneys. securiliss and other property.” No lien or sight of setoff shall be
deemed to have bean waived by any act or conduct on the part of Lender, or by any neglect to axercise
such right of setofl or to enforce such lien, or by any délay in so dmng, and every right of setoff and lien
shall confinue In full force and-effect until such right of seloff or lien is speclﬁcally wawed or released by

S an mstrument in wiiting executed by Lender.

(b)_ Guarantor hereby grants Lender a secunty Imerest ln any personal property of

* Borrower In which Guarantor now has or hereafter acquires any right, title or interest.. Guarantor agrees

that such security Interest shall bs additional security for the oblrgauons herehy guaranteed. Such

securlty interest shall be sugerior fo any rights of Guarantor in such property of assels unul the -

Guaranteed Obligations have been ful!y satisfied and performed
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11.  Written Waivers by Lender Required. No lien or right of seloff shall be deemed to have
been walved by any acl or conduct on the part of Lender, or by any neglect to exercise such right of setoff
or to enforca such fien, or by any delay ih so doing, and every right of setoff and lien shall continue in full
force and effect until such’ right of seloff or. llen Is speaﬁcally wmved or released by an Instrument In
writing executed by Lender

12, Motices. Whenever Guarantor of Lender shall desirs to give or serve any nolice,

demand, request or other communication with respsst to this Guaranty, sach such notice, demand,
request or communication shall be given in wrmng at the address of the intended recipient set forth below

by any of tha following means: (a) personal servica {including setvice by overnight courier servics); (b)
electronlc communication, whether by telex, telegram or telecopying. (if confirmed in writing sent by
personal service or by registered or certified, first class mail, refurn receipt requested; or (¢} registered or
certified, first class mall, relurn recelpt requesled

To Lender. ARTESIA MORTGAGE CAPITAL CORPORATION
: 1180 NW Maple Street, Suite 202
- Issaquah, Washington 98027
Attn: Servicing Department
Fax: (425) 313-1005

with a copy to: - BEST & FLANAGAN LLP
: o 225 South Sixth Strest, Suite 4000
Minneapolis, Minneszota 55402
Attn: Thomas G. Garry
Fax: (612) 339-5897

To Guarantor: HAGAI RAPAPORT i
2857 Paradise Road, Suite 2001
- Las Vegas, Nevada 83109-8020
" Fax:.{702) 399-6243

“withacopyto: . . Ronald E. Gilletis, Esq,

235 West Brooks Avenue, 2nd Floor
North Las Vegas, Nevada 89030
Fax. (702} 399-6243

Such addresses may be changed by natice to the other parties given in the same manner as provided
abova. ‘Any notice, demand or request sent pursuant fo either subsection (a) or (b) hereof shall be,

" deemed received upon such personal service or upon dispatch Dy electronic means, and, lf_ sent pursuant

to subsection (c) shall be deemed recelved five (5) days followmg deposit In the mail,

13. . Survival of Representations and Certaln Agreements. All agreemenls, indemnities, -

representations and warranties made herein shalf survive the execution and delivery of this Guaranty, the
making of the Loan and the execution and delivery of the Note. All representations and wamranties made
in this Guaranty shall further survive any and all investigations and inquiries made by Lender, shall
remain true, correct and complete in all materlal respects and shall remain cantinuing obligations sa fong
as_any portion of the Guaranteed Obligations remains outstanding or unsatisfied, Notwithstanding
anything-herein to the contrary, In the event that, pursuant to any insolvency, bankruptcy, reorganization,

receivership or other deblor refief law, any judgment, order or decision thereunder, or any ather operahcn
of law, Lender must rescind or réstors ‘any payment, of any part thereof, received by Lender in

_satisfaction of the Guaranteed Obligations of the Loan, any pricr release or discharge from tha terms of

this Guaranty glven to Guaranter by Lender under the terms of this Guaranty or otherwise shall be without

effect, and this Guaranty shall remain in full force and effect. It is the intention of Borrower and Guarantor

that Guarantor's obiigations hereunder shall .not be discharged except by Guarantor's full and complete
performance of such obligations and then only to the extent of such performanca
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14, Parﬁat Performance. Guarantors performanoe of a portion, but not all, of the '

Gnaranteed Obligations shall in no way limit, affect, modify or abridge Guarantor's liability for that portion

of the Guaranteed Obiigations which is not performed. Without in any way limiting the generality of the -
- foregoing, in the event that Lender is awarded a judgment In any sult brought to enforce Guarantor's

covenant to perforin a portion of tha Guaranteed Obligations, such judgment shall in no way be deemed

| _ o release Guarantar from Its covenant to perform any portion of the Guaranteed Obligaﬂons which s not

the suhject of such sult.

15, Guarang Reinstated. Guarantor agress that to the extent Borrower makes a payment
or 8 payment is made for or on behalf of Borrower to Lender, which payment, or any part thereof, Is
‘subsequently invalidated, determined lo be fraudulent or preferential, set aside andfor requlred to be
repaid to any (rustee, receiver, assignee or any. other party whether under any bankruptcy, state or
federal law, common law or equitable causa or otherwise, then, to the extent thereof, the obligation or

part thereof intended to be satisfied thereby, shall ba revived, reinstated and continued in full force and

effect as if sald payment or payments had not ongunatly been made by or on behah‘of Borrower,

16. No Thirdjiartv Benef‘ctarles This Guaranty is solety for the benefit of Lender and its
successors and assigns and is not intended to nor shall it be deemed fo be for the benefit of any third-

party, including Borrower.

17. Successors_and Assigns. Rules of Consiruction. This Guaranty shall be binding

upon Guarantor and its heirs, executors, legal representatives, distributees, successors and assigns and

shall inure to the benefit of and shall be enforceable by Lender and iis successors, endorsees and
assigns. As used herein, the singular shall Include the plural and the masculine shafl include the feminine
and neuter and vice versa, if the context so requires. Article and Sectlon headings In this Guaranty and
the other Loan Documents are included for conveniences of reference only and shall not constitute a part

of this Guaranly or such other Loan Documents for any other puipose or ba given any substantive effect. .

The recitals to this Guaranly and lo each of the other Loan Documents are incorporated herein and
therein and mada a part hereof and thereof. Any married parson who signs this Guaranty hereby
expressly agrees that recourse ¢ may ‘be had ﬁnnmd hie or her senarate :-Ind community nroparty for all of

SR iy PTG LAY 1 by el Sepsiais St B

his or her obltgatlans under this Guaranty

18. Attorneys’ Fees and. Costs‘ In the event of any Imgatlon regardlng the enforcemant or
validity of this Guaranty (including, without limitation, any bankrupicy or appellate proceedings),
Guarantor shall ba obligated to pay all charges, costs and expenses (including attorneys' fess and cosis)

.incurred by Lender, whether or not such litigation is prosecuted to judgment. ‘The recovery of post-

judgment fees, cosls and expenses are separate and several and shall survive ‘the merger of this

Guaranly into any judgment. As used heraln, "attomeys feas and costs” shall have the meaning givenin .
- the Security Instrument. .

) 19. Jurisdiction and Vanue Guarantor In order to induce Lender to accept this Guaranty
agrees that all actions or proceedings arising directly, indirectly or otherwise in ‘connection with this
.Guaranty shall be litigated, at Lender's sole election, onty in courts having a situs within the county and -

- State where the Property Is located, in any Jurisdiction in which Borrower or Guaranter (or any individual

or entity comprising Borrower or Guarantdr) may reside’ or hold assets, or In any one or more of the

‘foregoing jurisdictions.. Guarantor hereby consents and submilis to the jurisdiction of any local, state or

federat court located therein, Guarantor hereby walves any right it may hava to transfar or change the

vénue of any |itigation brought against it by Lender on this Guaranty in accordance with this paragraph.

20. Applicable Law Thls Guaranty shall be governed by and construed and enforced In

' accordance with the laws of the State where the Property Is located.

21. Severabllity. Every provision of this Guaranty is intended to be sevarable, |n the event

- any term or provision herein, or the application thereof, is declared to. be llegal, invalld or unenforcegbla

for " any feason whatsqever by a court of competent jurisdiction, such Iegality, invalidity “or
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unenforceability shall not affect the balance of the terms and provisions hersof or any other application
thereof which terms and provisions shall remain in full force and effect.. .

22 Countergart Thrs Guamnty may be executed in counterpans. all of which executed

counterparts shall together constitute a single document. Signature pages may be detached from the-

countarparts and attached to a single copy of this Guaranty to physically form one document.” The failure
of any party hereto 1o execute this Guaranty, or any counterpart heraof shall. not refieve the other

signatories from their oblrgalrons hereunder

23, Ju!! Trkal Walver. IN ORDER TO AVOID DELAYS IN TIME AND ANY PREJUDICE

_THAT MAY ARISE FROM TRIAL BY JURY AND IN LIGHT OF THE COMPLEXITIES OF THIS -

TRANSACTION, IN THE EVENT OF LITIGATION ARISING OUT OF OR RELATING TO THIS
GUARANTY,. THE - NOTE AND/OR' THE OTHER LOAN DOCUMENTS, AND/OR IN ANY WAY
CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETOQ

“OR ANY OF THEM WITH RESPECT TO THIS GUARANTY, THE NOTE, THE OTHER LOAN

DOCUMENTS AND/OR ANY OTHER INSTRUMENT, DOCUMENT OR AGREEMENT EXECUTED OR

‘DELIVERED IN CONNECTION HEREWITH, OR THE TRANSACTION RELATED HERETO OR

THERETO, IN EACH CASE, WHETHER SOUNDING IN CONTRACT, TORT OR OTHERWISE,
GUARANTOR, WITH THE PRIOR ADVICE QF COUNSEL, KNOWINGLY, INTELLIGENTLY, AND AS A
BARGAINED FOR MATTER, WAIVES ITS RIGHT TC TRIAL BY JURY AND AGREES AND CONSENTS

THAT ANY CLAIM, DEMAND, ACTION OR CAUSE OF ACTION IN RESPECT TO SUCH LITIGATION

SHALL BE DECIDED BY TRIAL TO THE COURT WITHOUT A JURY,

24, Disclosure of tnformation. Guaranlor hereby acknowledges and agrees that upon the
request of any partner, member or sharehalder of Guarantor, as applicable, Lender may disclose 1o such
party any information (rncludrng, without limitation, financial information) relating to the Loan and
Guarentor's performance of its obligations hereunder. Guarantor hereby Indemnifies and agrees ¥
defend and hold harmless Lender (lts officers, shareholders, directors, representatives, agents, and

attorneys) from and against any and all expenses, foss, claims, damage or liability, including, without
Imitation, atiorneve” fees nr-ri costs, nrir:lnn by rageon of any disclosure of information bv Lender under

L= 8 =it ) |32+ dasll SISai s

this Section 24,
25, Joint and Several Liability. If there shall be more than one (1) Guarantor, each

Guamntor agrees that: (i) the obligations of the Guarantor hereunder are joint and several; (ii) a release.

of any one (1) or mare Guarantor, or any limitation of this Agreement in favor of or for the benefil of one
(1) or mora Guarantor, shall not in any way be deemed a release of or limitation in favor of or for the
benefit of any other Guarantor; and {jii) a separate action hereunder may be bmught and proseculed
agannst one (1) or. more Guarantor, -

.26 Entire Guaranty. This Guaranty sets forth the entrre understandlng between Guarantor
and Lender relative to the Loan and this Guaranty and the same supersede all prior agraements and

. underslandmgs relating to the subject matter hereof or thereof

: 27. . Yime is of the Egssence, Time ls strrctly of the essence of thls Guaranty and the other

Loan Documents

28, Subordination. of Borruwers Oblrgatnons ta Guarantnr Any indebtedness of

Borrowar to any Guarantor, now or hereafter axisting, together with any interest thereon, shall be and
hereby Is deferred, postponed and subordinated to the prior payment in full of the Loan. Further,

Guarantor agrees that should such Guarantor receive any payment, satisfaction or security for ary -

Indabtedness owed by Borrower lo it, the same shall be defivered to Lender in the form received
{endorsed or assigned as may be appropnale) for application on account.of, or as security for, the Loan
and until so delivered to Lender, shall be held in trust for Lender as security for the Loan.

. 29. ' Lender Transferees: Secondary Market Activities. Guarantor acknowledges and
agrees that Lender, without notice-to Guarantor or any Guarantor's prior consent, may assign alt or any
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portion of its rights hergunder in connection with any sale or agsignmant of the Loan or servicing rights
related to the Loan, each grant of participations in the Loan, a transfer of the Loan as part of a
Securilization In which Lender assigns its rights to a securitization trustes, or a contract for the servicing
of the Loan, and that each assignee, participant or servicer shail be entitlad to exerclse all of Lender's
rights-and remedies hereunder. Guarantor further acknowledges that Lender may pravide to third parties
with an existing or prospective interest in the servicing, enforcement, awnership, purchase, participation
or Securitization of the Loan, including, without limitation, any Ratihg Agency rating the securities issued
in respect of a Securitization or participation of the Loan, and any entity- maintalning databases on the
underwriting and performance of comimercial mortgage loans, any and all information which Lender naw
has or may hereafter acquire relating to the Loan, the Property or with respect to Borrower or Guarantor,

as Lender detarmines necessary or desirable. Guarantor irrevocably waives all rights it may have under

applicable law, if any, 1o prohibit such disclosurs, Including, without Himitation, any right of privacy.

" [SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHE
above written. . -

016075/270010/521953 3

REOF, Guarantor has axecuted this Guaranty as of the year,and date first

- HAGAT RAPAPOR

11
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BRENT LARSEN, ESQ.

Nevada Bar No. 001184

DEANER, MALAN, LARSEN & CIULLA
720 S. Fourth Street, #300

Las Vegas, Nevada 89101

(702) 382-6911

Attorney for Defendants

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

U.S. Bank National Association as Trustee

for The Registered Holders of ML-CFC Case No.:  09-A-595321-C
Commercial Mortgage Trust 2007-7
Commercial Mortgage Pass-Through Dept. No.: XX
Certificates Series 2007-7, by and through

Midland Loan Services, Inc., as its Special

Servicer,

Plaintiff,
Hearing Date: 08/08/2012
v, Hearing Time: 9:00 a.m.

Palmilla Development Co., Inc., a Nevada
corporation, Hagai Rapaport, an
individual; Does I to X; and Roe
Corporations X to XX,

Defendants.

REPLY BRIEF IN SUPPORT OF DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT

COME NOW, the Defendants, by and through their attorney, BRENT LARSEN,
ESQ. of the law firm of DEANER, MALAN, LARSEN & CIULLA, and hereby submit their

Reply in Support of Defendants’ Motion for Summary Judgment.
1. A fatal flaw in the Plaintiff’s newfound theory of its case is that it fails to
acknowledge that the Promissory Note that the Plaintiff is suing on is
specifically governed by statutory protections and requirements.
Before the Defendants filed their comprehensive Motion for Summary Judgment, the
Plaintiff filed its own Motion for Summary Judgment, and in doing so it boldly requested that
“this Court set a date for a prove-up hearing pursuant to NRS 40.457 on the deficiency

claims against Defendants. See Conclusion at p. 13 of Plaintiff’s Motion for Summary

001354

001354



GGeloo
DEANER, MALAN, LARSEN & CIULLA

Las Vegas, Nevada 89101
Telephone (702) 382-6911¢Facsimile (702) 366-0854

720 South Fourth Street, Suite 300

O 0 ~1 & Wi AW e

[\ T NG TR NG TR NG TR NG TR N T N TR (O TR N Y S Sy So ey Vo T N e e T T

001355

Judgment. Then, when the Plaintiff had to address the Defendants’ Motion for Summary
Judgment, the Plaintiff attempted to make a miraculous change of course by claiming that
this action is not a deficiency action after all, that it is now merely a suit for breach of
contract, and that the Plaintiff should be allowed to unilaterally decide that the Anti-
Deficiency rules no longer apply to this case. The question arises as to how the Plaintiff
came to this conclusion? The Plaintiff claims that all of its problems under the Anti-
Deficiency rules mysteriously go away simply because it chose to exhaust the collateral for
its loan by resorting to a Receiver sale rather than a foreclosure sale. The Plaintiff makes this
argument, however, without citing a single statutory provision or a single case to support its
untenable position that a Receivership sale completely takes this case out of the realm of the
specific statutory protections and requirements codified in NRS 40.451 to 40.462.

Just as the Defendants’ Memorandum of Points and Authorities in support of its
Motion for Summary Judgment apparently “slam dunked” the Plaintiff into implicitly
acknowledging that it can no longer make a claim for “a deficiency,” and thus caused the
Plaintiff to reverse its field by now contending that this lawsuit is now just a simple damage
collection suit on a Promissory Note, the Points and Authorities in this brief will further
attempt to “slam dunk” the Plaintiff’s “Objection” by clearly pointing out that the Plaintiff
has not and cannot escape from the Anti-Deficiency rules set forth in NRS 40.451 to 40.462,
inclusive.

The Plaintiff’s new claim that this lawsuit is no longer a suit for a deficiency judgment
is incredible where Plaintiff’s own Motion for Summary Judgment is primarily addressed to
whether AB 273 is retroactive, when AB 273 only concerns amendments to Nevada’s One
Action Rule and Anti-Deficiency rules. Moreover, p. 6 of Plaintiff’s Motion highlighted and
boldfaced the heading “B. Deficiency Judgments.” Thereafter, Plaintiff cited portions of
NRS 40.495, which sets forth the standards for determining how a deficiency award should
be determined. Yet, according to the Plaintiff’s newfound theory of its case, NRS 40.459,
and apparently all of the other Anti-Deficiency statutes set forth in NRS 40.451 to 40.462,

inclusive, have now miraculously disappeared from having any relevancy in this action solely
-

001355

001355



9G€100
DEANER, MALAN, LARSEN & CIULLA

720 South Fourth Street, Suite 300

Las Vegas, Nevada 89101
Telephone (702) 382-6911¢Facsimile (702) 366-0854

O &0 ~1 N W b~ W e

[\ T NG T N T N T N N N T N R N T N S e T = e S e S
O 3 O W A W e OO R NN N R W N = O

001356

because the Plaintiff wants to recast its lawsuit in the form of a simple action for breach of
contract damages rather than a suit for a deficiency.

What the Plaintiff stubbornly refuses to acknowledge in making such argument,
however, is that this lawsuit remains a suit that is governed by all the Anti-Deficiency rules
when all the pertinent facts and law are applied to this case. The Promissory Note and
Guaranty that the Plaintiff is attempting to sue on are not “garden variety” obligations that
can be converted into a simple lawsuit for breach of contract damages because such
obligations were collateralized by real property that was secured by a Deed of Trust. Thus,
when the Promissory Note and Guaranty were executed, those obligations immediately
became and remained subject to the Anti-Deficiency rules set forth in NRS 40.451 to 40.462,
inclusive. That is the clear statutory dictate of NRS 40.495(2) and (3). Such rules include
the statute of limitations defense set forth in NRS 40.455, as well as the fair market value
defense and highest bid price defense as set forth in NRS 40.459, which come into play when
determining any alleged amount of “indebtedness.”

The Plaintiff is desperate to avoid those defenses because they are insurmountably
fatal to the Plaintiff’s case. That is why the Plaintiff has reversed its course by trying to
construct a new theory that the Guaranty apparently waives all of those defenses. In making
such argument, however, the Plaintiff has made no effort to address the Defendants® Motion
for Summary Judgment, which points out that under NRS 40.453 and NRS 40.495(2) and (3),
those defenses cannot be waived. Accordingly, this case is most certainly not a simple or
“garden variety” breach of contract action because the contractual rights, responsibilities and
duties, as well as alleged waivers in this case are specifically governed by statutory rules.

The rights and responsibilities under the contract documents in this case are governed
by statutory provisions in the same manner that an insurance contract is governed by statutes
(see Grand Hotel Gift Shop v. Granite State Ins. Co., 108 Nev. 811, 839 P.2d 599 (1992)), or
how an Article 9 security interest is governed by statutes. See Love v. Wells, 96 Nev. 12, 604
P.2d 362 (1980). For instance, in both the Grand Hotel case and the Love case, the rights

and responsibilities in the parties’ contracts were governed by the provisions of a specific

-3-
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statute and the statutes “reigned supreme” over any contractual provision that deviated from
the statutorily protected right. Thus, adverse consequences followed when the parties to a
contract failed to comply with the provisions of a statutorily protected right.

Accordingly, the Plaintiff’s failure to comply with NRS 40.451 to 40.462, inclusive,
as well as NRS 107.080, 085 and 095 results in the statutorily mandated consequence that the
Plaintiff’s case be dismissed in its entirety because it failed to comply with (1) the 6-month
statute of limitations requirement in NRS 40.455 and (2) the “public auction” requirement of
selling the property as provided in NRS 107.080 and 085. The Plaintiff simply cannot
overcome the fact that the Note and Guaranty obligations that it is now suing upon are still
governed by NRS 40.451 to 40.462, inclusive. Thus, this is not a simple case of breach of
contract action that can allow the Plaintiff to ignore the Anti-Deficiency rules codified in
such statutes.

The Plaintiff’s “Objection” to the Defendants’ Motion for Summary Judgment reads
as though the Plaintiff has literally no understanding of how the Anti-Deficiency rules, the
One-Action Rule, or any attempted waiver of those rules operate. It is apparent from the
Plaintiff’s “Objection” to Defendants’ Motion for Summary Judgment that the Plaintiff has
either never read or never understood the case of Keever v. Nicholas Beers Co., 96 Nev. 509,
611 P.2d 107 (1980), which the Defendants cited in their Motion for Summary Judgment.
The Keever case specifically articulates the public policy provisions of NRS 40.453 and
discusses how certain rights that are protected by statute cannot be waived when real
property is used as security for payment of a promissory note. See also Lowe Enterprises
Residential Partners, LP v. Eighth Jud’l Dist. Ct. ex rel. County of Clark, 40 3.d 405, 113
Nev. 92 (2002) (noting that NRS 40.453 specifically protects the anti-deficiency defenses
from waiver).

Because the Plaintiff’s newfound arguments attempt to confuse this Court by trying to
divert attention away from the Anti-Deficiency rules, it has become necessary to further
explain the parallels between the lender’s action in the Keever case with the

Plaintiff’s/Lender’s action in this case. The lender in the Keever case brought a suit on a

4
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promissory note by arguing that it was a simple breach of contract action even though the
note was secured by a second deed of trust. The Supreme Court pointed out, however, that
the lender in Keever was not a “sold-out junior” and therefore the Court held that the lender’s
lawsuit was still subject to both the “One-Action” rule and the Anti-Deficiency rules. The
lender in Keever was also similarly situated with the Plaintiff/Lender in the instant case
because both lenders also received partial satisfaction of their debt through a sale of the
collateralized property, and both such sales were not foreclosure sales that involved
“competitive bidding.” In Keever, the Court further held that such a private sale procedure
disqualified the lender from thereafter seeking a deficiency judgment against the borrower.
Thus, the Supreme Court reversed the district court judgment that was entered in favor of the
lender.
The Keever Court also rejected the lender’s “waiver” argument which parallels the
waiver argument that the Plaintiff is attempting to make in this case. The District Court in
Keever found in favor of the creditor based upon loan documents that stated that the debtor
agreed to “waive” the One-Action Rule.! However, the District Court was reversed because
it failed to recognize that such waiver was unenforceable under NRS 40.453 because of the
public policy provisions expressed in that statute. The Court stated that:
The right to have a secured creditor proceed against the security before
attacking the general assets of the debtor is one of the “right[s] secured
.. . by the laws of this state, . . .” 96 Nev. at 513.

The Court further stated that,
Appellants’ consent to respondent’s release of its security interest was

therefore ineffective to waive their right under NRS 40.430 to have the
secured creditor pursue the security and procure a deficiency judgment

! The One-Action Rule basically requires a creditor to first exhaust the collateral for its loan through
a foreclosure sale of that collateral before instituting any separate action on any unpaid balance of the Note.
As the Defendants explained in their Motion for Summary Judgment, the Keever case was decided at a time
when the “One-Action Rule” could not be waived. In 1987, the Legislature amended NRS 40.495 by adding
subsection 2, which allowed a limited waiver of the One-Action Rule. See Statutes of Nevada, 1987 at 1643,
Yet, as is later explained in this brief, there is no statutory provision that allows a waiver of the Anti-
Deficiency rules, because NRS 40.495(2) and (3) specifically provide for a preservation of those rules
against any claim of waiver. See also Lowe, supra. The unenforceability of such waivers, as specifically
articulated in the Keever case, remains the law in Nevada regarding deficiency suits. That is true
notwithstanding any amendments to the One-Action Rule as codified in NRS 40.430.

-5-
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for any amount by which the amount of the debt exceeded the fair market
value of the security at the time of sale, determined by a judicial hearing,
NRS 40.457, or by competitive bidding at a trustee’s sale, .
[Emphasis added.] 96 Nev. at 514,

In Keever, the Court further held that because the creditor was not a “sold-out junior,”
any pre-arranged sales procedure that was designed to avoid competitive bidding at a
foreclosure sale would preclude the right to seek a deficiency judgment. With regard to the
prearranged private sale that the borrower and lender agreed to in the Keever case, the Court
held that such an arrangement was sufficient to actually accomplish a sale of the secured
property, but such a sale would nonetheless preclude a creditor from thereafter seeking a
deficiency judgment against the debtors. That holding is the same argument that the
Defendants are making in this case.

Thus, the Keever case clearly supports and underscores the Defendants’ arguments
that the Plaintiff’s choice to avoid a public auction for the sale of the secured property in the
instant case has the consequence of denying the Plaintiff any right to proceed with the
collection of any alleged deficient amount it claims is still owed on the Promissory Note that
it is suing on. However, even though the Keever case provides powerful precedents for
dismissing the Plaintiff’s lawsuit, the Plaintiff attempts to avoid any discussion of that case in
the hope that it can create confusion through its argument that a sale conducted by a Receiver
somehow causes all the statutory anti-deficiency protections to completely evaporate from
this case. Yet, the Plaintiff has offered no authority in the form of statutes or case law that
would support such an untenable theory.

Thus, this Court would be well served by carefully following the dictates in the
Keever case, which specifically explains how a waiver of a public sale without “competitive
bidding” will close any window of opportunity to thereafter seek a deficiency judgment or
otherwise collect on the debt owed on the Promissory Note or Guaranty.

2. Plaintiff’s newfound theory of its case also fails to recognize that the One-

Action Rule can be waived but the Anti-Deficiency rules cannot be waived

under the clear provisions of NRS 40.495(2) and (3).
After the Keever case was decided, the Legislature amended NRS 40.430 to allow

-6-

001359

001359



09€100
DEANER, MALAN, LARSEN & CIULLA

720 South Fourth Street, Suite 300

Las Vegas, Nevada 89101
Telephone (702) 382-6911*Facsimile (702) 366-0854

O 0 1 O U bW e

N N N N N NN NN ke e e e ke ek e e b e
o ~1 N B~ W N = O Y NN W e O

001360

numerous exceptions to the One-Action Rule. NRS 40.495 was also amended to allow a
borrower and guarantor to waive the “One-Action Rule” as codified in NRS 40.430. See
subsections 2 and 3 of NRS 40.495, before the AB 273 amendment, which provides as
follows:

2. Except as otherwise provided in subsection 4, a guarantor, surety
or other obligor, other than the mortgagor or grantor of a deed of trust,
may waive the provisions of NRS 40.430. If a guarantor, surety or other
obligor waives the provisions of NRS 40.430, an action for the
enforcement of that person’s obligation to pay, satisfy or purchase all or
part of an indebtedness or obligation secured by a mortgage or lien upon
real property may be maintained separately and independently from:

(a) An action on the debt;

(b) The exercise of any power of sale;

(c) Any action to foreclose or otherwise enforce a mortgage or
lien and the indebtedness or obligations secured thereby; and

(d) Any other proceeding against a mortgagor or grantor of a
deed of trust.

3. Ifthe obligee maintains an action to foreclose or otherwise enforce
a mortgage or lien and the indebtedness or obligations secured thereby,
the guarantor, surety or other obligor may assert any legal or equitable
defenses provided pursuant to the provisions of NRS 40.451 to 40.462,
inclusive. [Emphasis added.]

Even with the recent amendments to AB 273, none of the foregoing provisions ever changed,
other than the numbering system of the statute.

It is important to recognize that subsection 2 only allows a waiver of the One-Action
Rule as codified in NRS 40.430. There is no language in NRS 40.495 that authorizes a
waiver of the Anti-Deficiency rules set forth in NRS 40.451 through 40.462, inclusive.
Indeed, subsection 3 specifically states that those Anti-Deficiency rules as codified in such
statutes are expressly preserved to the guarantor, so that if a creditor proceeded to sue the
guarantor before the security was exhausted,2 then the creditor could do so under the One-
Action Rule, but in such circumstances, the guarantor is still entitled to the anti-deficiency
protections set forth in NRS 40.451 to 40.462, inclusive. Those protections include the
statute of limitations defense as contained in NRS 40.455, as well as the fair market value

defense or the highest public sale bid price defense set forth in NRS 40.459.

2 In this case, the Plaintiff clearly chose to exhaust its collateral before it filed its amended suit in
this case seeking a deficiency judgment. Plaintiff also made that choice by voluntarily dismissing the
previous two lawsuits that it filed in this case, which also sought a deficiency judgment.
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Therefore, Plaintiff’s reliance on Defendants’ alleged waivers are clearly
unenforceable as a matter of law under the clear public policy declaration set forth in NRS
40.453 and as reiterated in NRS 40.495(3).

3. The Plaintiff’s Opposition to Defendants’ Motion for Summary Judgment
contains numerous misrepresentations of the Defendants’ arguments, case

law, and the facts of this case.

The Plaintiff’s brief in opposition to the Defendants’ Motion for Summary Judgment
contains three material misrepresentations to this Court. The first such misrepresentation is

the Plaintiff’s statement at p. 2, 1l. 2-3 of its brief which states:

Defendants argue that, as a deficiency judgment, they are exculpated from
liability because of the retroactive effect of AB 273.

That statement is a blatant misrepresentation of the Defendants’ argument because the
Defendants have never stated that AB 273 exculpates them from any liability in this case.
The Defendants have made it very clear in their Motion for Summary Judgment that their
statute of limitations defense and all of their other anti-deficiency defenses are not influenced
in any way by AB 273. The only relevance that AB 273 could have to this case is if the
Plaintiff had complied with the 6-month statute of limitations and all the other
aforementioned Anti-Deficiency rules, then the amount of indebtedness could be decreased
under the new subsection 1(c) of NRS 40.459. That potential situation could only arise
because the Plaintiff is not the original holder of the Note that it is suing upon, but rather is
an assignee of that Note. Subsection 1(c) merely creates a limitation on the amount of
indebtedness that an assignee of a note can recover on a deficiency claim. The question of
whether subsection 1(c) of NRS 40.459 can be applied to pending cases, such as the present
case, remains before the Nevada Supreme Court. As such there is no need for this Court to
rule upon the applicability of subsection 1(c) at this time, and in particular in the Defendants’
pending Motion for Summary Judgment, because the Defendants’ right to obtain a dismissal
of this case is not dependent in any way on the passage of AB 273.

Moreover, the Plaintiff should clearly know that the three separate grounds that are set

forth in the Defendants’ Motion for Summary Judgment are not in any way dependent on AB
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273 because none of the specific statutory rules that the Defendants rely upon were ever
amended by AB 273. Thus, the Plaintiff’s blatant misrepresentation of the Defendants’
position is absolutely shameful.

The second material misrepresentation in the Plaintiff’s brief is its claim made in fn. 1
where it erroneously states that there are no facts supporting the Defendants’ argument that
the bidding process used by the Receiver resulted in chilled bids for purposes of pursuant a
deficiency judgment. The best evidence that the Receiver chilled a “competitive bidding”
process is that the Receiver admittedly failed to conduct a public auction of the property as
specifically required by NRS 107.085 or NRS 21.150. That is not in dispute. The Plaintiff
attempts to counter its chilled bid process problem by contending that the Court’s Order
approving the sale of the property was allegedly a fair market value hearing as required by
NRS 40.457.

Even assuming, arguendo, that such a hearing was a “fair market value” hearing, as
required by NRS 40.457, as a prerequisite to obtaining a deficiency judgment, the fact
remains that a price higher than a “fair market value” determination could have been
obtained if the Receiver’s sale process involved competitive bidding at a public auction.
Thus, the Plaintiff’s own Motion to seal the contents of the sale agreement admits that they
did not want the sale price to result in other buyers making competitive bids because the
other interested buyers would have raised the price by a “nominal amount.” See Exhibit A.
However, common sense suggests that if all 31 buyers were allowed to participate in open
public bidding, that “nominal amount” could have increased the ultimate sale price

significantly with each additional bid. Yet, the Plaintiff chose to bypass that procedure

3 Further uncontested evidence that warrants an indisputable conclusion that the Receivership sale
process chilled competitive bidding is that the Plaintiff itself acknowledged in its motion to confirm the sale
(Exh. D to Defendants’ Motion for Summary Judgment and Exh. 3 to Plaintiff’s Motion to Approve Sale)
that there were 31 written offers received on the property. Yet, none of those other potential buyers were
given the opportunity to engage in “competitive bidding” as described in the case of Keever v. Nicholas
Beers Co., 96 Nev. 509, 514, 611 P.2d 1079 (1980). Thus, as the Supreme Court recognized in the case of
Savage Construction Inc. v. Challenge - Book Cook Brothers, 102 Nev. 34, 714 P.2d 573 (1986), cited at p.
17 of Defendants’ opening brief, which case the Plaintiff refuses to deal with, when a sale procedure is
designed to turn away potentially competitive bids, such action by the creditor must result in the Court
denying any recovery of a deficiency judgment.

9.
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thereby attempting to deny the Defendants of all the protections set forth in NRS 40.459
which provides for the limitations on any deficiency judgment.

It is also completely erroneous for the Plaintiff to claim that the Motion to approve the
sale was a “fair market value” hearing as required by NRS 40.457. How could there be any
credible argument that the hearing to approve the sale could be a “fair market value” hearing
for purposes of NRS 40.457, when there was no deficiency action pending against the
Defendants at the time that hearing was held? Such an argument defies any sense of logic or
application of any Constitutional principles of due process.

It must be remembered that the Plaintiff chose to dismiss two prior lawsuits that it
filed against Hagai Rapaport before it filed the instant action. When it filed this third action,
it chose to refrain from naming Hagai Rapaport as an initial Defendant in this case. Plaintiff
never sought a deficiency in the present action until after the Receivership sale was
accomplished, and thereafter the Plaintiff amended its Complaint to seek a deficiency
judgment. Yet, the Plaintiff has the temerity to suggest that Mr. Hagai Rapaport had his “day
in court” when the motion to confirm the sale was heard.

The Plaintiff is sponsoring reversible error if it truly expects this Court to buy in to
such a nonsensical argument. How could any Appellate Court in the country be expected to
affirm a ruling that a person who is not a party to a lawsuit at the time court action is taken is
nonetheless bound by the repercussions of that court action? It should not require research to
any citation of authority to conclude that such a position is plainly in defiance of
Constitutional principles of law that protect the right to notice and an opportunity to be heard
as guaranteed by the Fifth Amendment.

The Plaintiff’s argument that Mr. Rapaport should have been aware of the
Receivership proceedings and subsequent sale of the property, and that he should not be
allowed to act like an alleged “ostrich” is not the kind of an argument that satisfies the
Constitutional demands of due process. In plain and simple terms, if the Plaintiff intended to
have Hagai Rapaport bound by any Court proceedings that occurred before he was actually

named a party to the instant case, then the Plaintiff should have named Hagai Rapaport a
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party to this case when it first filed its Complaint, and most certainly before the Plaintiff
asked the Court to confirm a sale oflthe Receivership property.

Thus, the Plaintiff’s reliance on the Order approving the sale fails to recognize the
limited purpose of that Order. The Order was merely made for the purpose of accomplishing
a transfer of property from Palmilla to the new buyer who was brought to the Court by the
Receiver. There was no intent anywhere expressed in that Order that it was designed to
either avoid or accomplish compliance with the rules on seeking a deficiency judgment
following such sale. The Defendants have repeatedly stated that they are not trying to set
aside the sale or the Order approving the sale. The Order stands as it is, but it certainly
cannot stand for the proposition that such Order somehow excuses the Plaintiff’s failure to
comply with the anti-deficiency rules.

Additional evidence that the Plaintiff “chilled” the bidding process in the sale of the
secured property is manifested by the Plaintiff’s failure to produce any of the 31 other offers
that the Receiver obtained from such interested buyers. On May 24, 2012 (see Exhs. B and
C) the Defendants made discovery requests to the Plaintiff to produce such offers. That
request was made because the Defendants suspect that some of those offers provided a
greater sales price than what was ultimately paid for the property. As of the date of the
writing of this brief, however, the Plaintiff has repeatedly failed and refused to respond to
that discovery request. The Plaintiff has not even provided the courtesy of formally objecting
to that discovery request. The parties have engaged in attempts to resolve that issue as
manifested by the letters attached hereto as Exh. D. Yet the Plaintiff still has not properly
responded to such requests. While the Defendants had hoped to use such evidence during
their forthcoming hearing on their Motion for Summary Judgment, the absence of producing
such requested documents, however, need not delay the summary judgment hearing or an
adjudication on the summary judgment because NRS 47.250 provides a disputable
presumption in the Defendants’ favor that “evidence willfully suppressed would be adverse if
produced.” See NRS 47.250(3). Thus, the Defendants are entitled to a disputable

presumption that if such documents were produced, they would be adverse to the Plaintiff.
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The Plaintiff has offered nothing to dispute that presumption.

The third flagrant misrepresentation in the Plaintiff’s brief is its representation that the
case of McDonald v. DP Alexander and Las Vegas Blvd. LLC, 121 Nev. 812, 123 P.3d 748
(2005), allegedly stands for the proposition that a guarantor can waive the 6-month statute of
limitations defense.* Nowhere in the McDonald case is the statute of limitations defense
even mentioned. Moreover, the McDonald case only dealt with the One Action Rﬁle as
codified in NRS 40.430 which, as explained above, is a separate and distinct legal doctrine
from the anti-deficiency defenses as codified in NRS 40.451 to 40.462, inclusive.

The Court affirmed the deficiency judgment in the McDonald case because of two
exemptions to the One Action Rule. One exemption dealt with the lender being stayed from
pursuing a foreclosure when a borrower files bankruptcy,” and the second exemption dealt
with a lender becoming a “sold-out junior.” The Court held that both exemptions applied to
that case because the bankruptcy proceeding actually resulted in the lender becoming a “sold-
out junior.” Thus, there is nothing in the McDonald case that in any way diminishes or
detracts from the Defendants® Motion for Summary Judgment in this case, which is
specifically premised upon the anti-deficiency defenses codified in NRS 40.455, 457 and
459.

This Court should further take notice that the McDonald case is the only case the
Plaintiff cites in its brief. The Defendants submit that the reason the Plaintiff has avoided

any discussion of the cases previously cited by the Defendants is because the Plaintiff hopes

* The context in which an alleged waiver arose in the McDonald case had to do with the guarantor
attempting to use the waiver of NRS 107.095 as a sword rather than a shield of protection against liability.
Moreover, the waiver argument was solely confined to a provision in NRS 40.430(i), which deals with notice
requirements under NRS 107.095 in the event that a foreclosure proceedings is stayed by a bankruptcy filing.
In this case, the Defendants argue that NRS 107.095 shields them from any liability on the Guaranty because
the Plaintiff has failed to provide any evidence that it complied with the notice requirements of NRS 107.095
when it initiated its foreclosure on January 12, 2009. See Notice of Breach attached hereto as Exhibit E.

> The bankruptcy that Palmilla previously filed did not present any obstacle to the Plaintiff
complying with the Anti-Deficiency rules insofar as this case is concerned because there was never been a
bankruptcy stay at any time following the Plaintiff’s filing of this third lawsuit against the Defendants.
Moreover, the Plaintiff cannot claim the status of being a “sold-out junior” since a “sold-out junior” only
applies to a junior lien holder who, without any fault of its own, has its junior lien interest foreclosed upon
by a senior mortgage interest. McMillan v. United Mortgage Co., 84 Nev. 99, 102, 437 P.2d 878 (1968).
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to create confusion and divert attention away from such cases because those cases
conclusively demonstrate that the Defendants are entitled to judgment as a matter of law, as a
result of the Plaintiff’s failure to comply with the Anti-Deficiency rules set forth in NRS
40.451 to 40.462, inclusive. For instance, the case of First Interstate Bank v. Shields, 102
Nev. 616, 730 P.2d 429 (1986) is absolutely dispositive and fully supportive of the
Defendants’ argument that the Plaintiff’s case is time-barred because Plaintiff failed to
comply with the 6-month statute of limitations set forth in NRS 40.455 before filing the
instant lawsuit. Similarly, the Keever case is dispositive of the Defendants’ argument that the
failure to conduct a public auction that involves competitive bidding must result in the denial
of a deficiency claim because such a procedure violates NRS 40.459.

Thus, in view of the foregoing, the only relevance that the McDonald case has to the
instant case and either of the parties’ Motion for Summary Judgment, is that McDonald could
ostensibly stand for the proposition that the Court would hypothetically recognize a waiver of
NRS 107.095. However, even the Plaintiff’s “Objection” points out that any waivers are
only allowed “to the extent provided by law.” See p. 3, . 10. In this case the potential
waiver of NRS 107.095 that Plaintiff are presumably relying upon is found in 4 7(a) of the
Guaranty which states that the guarantor waives “all notices.” The Guaranty, however, does
not make any specific reference to a waiver of NRS 107.095. Moreover, the question of
whether and under what circumstances NRS 107.095 can be waived was not addressed in the
MecDonald case. Thus, the McDonald Court never addressed the situation of whether an
alleged waiver of that statute in a contract of guaranty could be enforceable under the
doctrine that a waiver requires an “intentional relinquishment of a known right.” See State
Board of Psychological Examiners v. Norman, 100 Nev. 241, 679 P.2d 1263 (1984).

Therefore, the Defendants submit that many of the waiver provisions in the
Defendants’ Guaranty are unenforceable insofar as the waiver attempts to avoid enforcement
of statutorily protected rights that are founded on public policy considerations. The
aforementioned Norman case clearly illustrates the Defendants’ argument that an alleged

waiver of statutory notice requirements cannot be enforced where the party asserting the
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waiver has not made a showing that the waiver was an “intentional relinquishment of a
known right.” In the Norman case, the State Board of Psychological Examiners obtained a
summary judgment in their favor by arguing to the district court that the appellant had
waived the right to certain statutory notice protections. The Supreme Court reversed that
summary judgment by stating:

The Board contends, however, that Norman waived these procedural

protections in his letter to the Board. Considering the pleadings and

affidavits in the light most favorable to the Board we are compelled to

conclude that a valid waiver was not established. Waiver is the

intentional relinquishment of a known right. [Citation omitted.] A party

cannot be said to have waived a right of which he is unaware. 100 Nev.

at 244.

There is no evidence in this case that Mr. Rapaport “intentionally waived a known
right.” Most certainly a party cannot be held to have intentionally waived a known statutory
right when the statute expressly states that certain statutorily protected rights cannot be
waived. Thus, the anti-waiver provisions in NRS 40.453 cannot be overcome by the
Plaintiff.

4. There is no merit to the Plaintiff’s argument that its decision to sell the

property through a Receiver sale, and Palmilla cooperation in that sale,

can somehow remove the Plaintiff’s collection efforts from of the anti-

deficiency protections as codified in NRS 40.451 through 40.462, inclusive.

The Plaintiff erroneously argues that it has exempted itself out of the framework of
the Anti-Deficiency statutes simply because the Defendant Palmilla, Inc., cooperated with the
Plaintiff’s choice to exhaust its collateral through a privately negotiated Receiver sale, rather
than through a public auction foreclosure sale. In making such an argument, the Plaintiff
apparently expects this Court to believe that there is something sacred about a Receiver’s sale
that would cause this Court to erroneously conclude that the Anti-Deficiency statutes cannot
be applied to this case. Yet, Plaintiff cites no such law to support such an absurd argument.
As the Defendants have repeatedly stated, the anti-deficiency protections cannot be waived.
The Plaintiff’s argument further ignores the most salient fact that during the entire course of
the Receivership proceedings, the Plaintiff chose to dismiss the prior cases filed against

Hagai Rapaport, and further chose to avoid naming Mr. Rapaport as a Defendant in this case
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