IN THE SUPREME COURT OF THE STATE OF NEVADA

JEMAR MATTHEWS,
Appellant,

VS.

THE STATE OF NEVADA,
Respondent,

Supreme Court No. @2gddonically Filed
Dec 06 2013 10:52 a.m.
Tracie K. Lindeman

APPELLANT’S REPIeYKBR ftpreme Court

APPELLANT’S REPLY BRIEF

WILLIAM H. GAMAGE, ESQ.
Nevada Bar No. 9024

GAMAGE & GAMAGE

5580 South FT. Apache, Ste 110
Las Vegas, Nevada 89148

(702) 386-9529

(702) 382-9529 (Facsimile)
Counsel for Appellant MATTHEWS

CATHERINE CORTEZ MASTO, ESQ.
ATTORNEY GENERAL

100 N. Carson Street

Carson City, Nevada 89701-4717

(775) 684-1100

Counsel for State of Nevada

STEVEN WOLFSON

Clark County District Attorney
200 Lewis Avenue

Las Vegas, Nevada 89155
(702) 671-2750

(702) 477-2957 (Facsimile)
Counsel for Respondent

Docket 62241 Document 2013-36718



TABLE OF CONTENTS

ARGUMENT

l. MATTHEWS’ CLAIM REGARDING TRIAL
COUNSEL’S FAILURE TO INVESTIGATE HIS
CASE PRIOR TO TRIAL WAS MADE IN THE
PETITION BELOW

I1.  MATTHEWS MAKES NO ‘INSUFFICIENT EVIDENCE’
CLAIM BUT RATHERS HIGHLIGHTS FOR THE
COURT THE SCANT EVIDENCE THAT EXISTS
WHICH SUBSTANTIALLY INCREASES THE
LIKLEIHOOD THAT AN INNOCENT MAN WAS
CONVICTED

CONCLUSION

CERTIFICATE OF COMPLIANCE

CERTIFICATE OF SERVICE



TABLE OF AUTHORITIES

Cases:

State v. Long, 721 P.2d 483, 488-490 (Utah 1986)

Strickland v. Washington, 466 U.S. 668, 674 and 690-691 (1984)
Wiggins v. Smith, 539 U.S. 510, 521-522 (2003)

Statutes:

U.S. Const. U.S. Const. amend. V
U.S. Const. U.S. Const. amend. VI
U.S. Const. U.S. Const. amend. XIV

Other Authorities:
Michael R. Liepe, The Case for Expert Testimony About Eyewitness
Memory, 1 Psychol. Pub. Pol’y & L. 909 (1995) and.

Rules

NRAP. 28(e)
NRAP 32(a)(4)
NRAP 32(a)(5)
NRAP 32(a)(6)
NRAP 32(a)(7)
NRAP 32(a)(7)(C)

2,3

~ DB B~ B



ARGUMENT

l. MATTHEWS® CLAIM REGARDING TRIAL COUNSEL’S
FAILURE TO INVESTIGATE HIS CASE PRIOR TO TRIAL WAS
MADE IN THE PETITION BELOW

Matthews makes no improper argument here regarding trial counsel’s failure
below to properly investigate his case. We bring no stand alone claim for
ineffective assistance of counsel for ‘failure to investigate’. Appellant merely
argues that had trial counsel properly investigated the case below prior to trial, the
need to sever the case would have been obvious to counsel acting effectively. This
same argument was submitted directly and by implication in MATTHEWS’ initial
Petition, his Supplemental Petition, and his Amended Supplemental Petition.
AA1427, AA1441, and AA1453.

As the Court is aware, effective counsel is granted some leeway in the
decision-making process regarding the tactical significance of filing pretrial
motions and the creation of trial strategy. See Strickland v. Washington, 466 U.S.
668, 674 and 690-691 (1984), Wiggins v. Smith, 539 U.S. 510, 521-522 (2003).
Counsel however, is only given this leeway when it is based upon sound
preparation and proper investigation in support of putting on a constitutionally
adequate defense at trial. 1d. Counsel below could not have properly prepared for
trial, without concluding that a motion to sever was essential. Consequently, this

Court should consider this lack of preparation in assessing the reasonableness and



effectiveness of trial counsel below. Appellant urges this Court to see that trial
counsel’s decision to not file a motion to sever was unreasonable, prejudicial, and
amounts to ineffective assistance of counsel in violation of the U.S. Const. U.S.

Const. amend. V, VI, and XIV.

1. MATTHEWS MAKES NO ‘INSUFFICIENT EVIDENCE’ CLAIM
BUT RATHERS HIGHLIGHTS FOR THE COURT THE SCANT
EVIDENCE THAT EXISTS WHICH SUBSTANTIALLY
INCREASES THE LIKLEIHOOD THAT AN INNOCENT MAN
WAS CONVICTED

Appellant’s second prong of our argument is not brought as a standalone
claim but rather a cautionary admonishment to the Court that we may very well be
faced with a case involving the conviction of an innocent man. See Appellant’s
Opening Brief, Page 15. The record below and Appellant’s claim is substantially
based upon the utter lack of credible evidence in the trial court below. This
averment was brought in MATTHEWS’ initial Petition, his Supplemental Petition,
and his Amended Supplemental Petition in the District Court below. Aal427-
AA1428, AA1438-AA1439, and AA1450-1451.

Here, Appellant makes no new surprise claim to this Court. Legal precedent
bolstered by substantive scientific evidence support MATTHEWS’ contention in
his briefs before the District Court below that substantial danger exists that an
innocent man was convicted here largely based upon fleeting eye-witness

identification. Michael R. Liepe, The Case for Expert Testimony About
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Eyewitness Memory, 1 Psychol. Pub. Pol’y & L. 909 (1995) and State v. Long, 721
P.2d 483, 488-490 (Utah 1986). As the legal precedent and scientific studies cited
in Appellant’s Opening Brief show, eye-witness identification is a precarious and
inherently unreliable form of evidence. Id. Appellant’s Opening Brief, Page 13-16.
Counsel would be doing no justice to his oath as an attorney if he did not bring this

matter to the Court’s attention. The lack of any objectively reliable evidence in this

case should militate towards this Court’s proper determination that an effective
attorney would have moved to sever MATTHEWS for purposes of his trial.

CONCLUSION

Based upon the above and foregoing, Appellant Matthews respectfully
requests that this Court find that trial counsel was constitutionally ineffective as
MATTHEWS’ attorney and vacate the Findings of Facts and Conclusions of Law
of the trial court in denying Appellants petition for writ of habeas corpus. Further,
we ask that the Court direct the District Court to vacate MATTHEWS’ conviction
as it is constitutionally infirm.

Dated this 31st day of October, 2013.
Respectfully Submitted,
/sl William H. Gamage, Esq.

William H. Gamage, Esq.
Nevada Bar No. 9024
Appointed Counsel to Appellant
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