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was delivered in good faith, Tower Homwes gave an open ended offer tor the Muelters to optost
under Opticn #2, and “Reguest a full refund of ftheli} down pavment monsy and.cancel [thel]
contract.” With the Mueliers not yet having exercised either option, and with the offer stiji being
open, they hereby elect option #2 and request a full refund of their deposit and canceliation of the
Contract,

The Muellors reserve all rights et law ond in cquity. 1look ferw ard 1o your iminediate

epiy
Wery truly yours,
DEAMER, BEAN?:‘R SCANN
:wxn.v l‘gi ﬁ RSLR‘
%\J & ,r‘? 7/. ;\_‘/
Paul R, Connagham g
PREE pe
eACICYUes

ce. Richard H. Bryen, Esg. (Via fux only, 383-8845, wie endlosures)
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BOD YANKE 5;15;“}3!{5'?

i Los Vegss, Mevada, Wednesday, Oowber 3, 2007 1 A Spanish Trail? )
2 M=24 ‘p 514 pam. 2 € Spenish Towers, I'm sorry.
3 3 A These lights, would you please tum the behis
& ROD YANEE, 4 down vy low or offl
5 having been adminisicred an oath, was examined 2 5 O 1aw not sure T know how 0 do tha
& asfollows: 6 Boes that help?
7 7 & MNo.
g EXAMINATION 8 O Is that betier? 1 don't have a dimmer switoh
& BY VR, OLSOM: 2 A Tmosomy, §just have & major headache §
10 O Goud sfiernoon, Mr. Yanke My name s Bob Olson. | 18 pmbkm
1% T represent several Gfme ~>vrch:sﬁcrs of unifs at the Nevada 11 (3 1 think that's really the best | can do with the
12 Towers project; Andrea Clark and Edward snd Sendra - I'm |22 liphts, other than sitting here in the dark
L3 sorry, Andres Harrig md - 13 A Okay.
14 A This s not Nevadz Towers, i4 O Can you tuen 16 what's been marked as Fxbibit No.
is G Spamish View, I'm sorry, Tower Homes — cen we 15 9
16 justsart over? Pve got (oo many cases on my mind, i& A Yes
1% Mr. Vanke, my naine is Bob Olson. Tam on anomey 17 € Do you recognize (s form of purchase contract?
18 hereinown Er‘:prcs.mt Andres Harrs and E4 md’ Sandrz 18 A Yes.
19 Cla "-; iy the Tower ’r-%fﬁva‘\; h;-::-w ruptey. They're puarported 18 ) Whe prepared that contract?
20 ars of two units in ther building. 20 A Nitz, Walion & Heaton. Him Walton
2% ore wWe get st &'i it's iy understanding that 2% 3 Who did thay prepare the contract for?
22 fodn pursuant o a Rule 2004 Examination 22 A Tower E‘fOZLL’S, LI,
23 bizined directing you to appear and testify, 23 3 When this coptract was prepared, did you ask o
24 rv::f; winse (o sn order divecting the personmost | 24 have it prepared I compliance witds Nevads law?
25 bl of Tower Homes, 1 that nf'rﬁ“? t2s A Yes
Page Etl Pugae 7
—-l
1 A That's correct. i O Tothel bf”‘ af your knowledge, i . S
2 € Mr. Yanke, how many thmes have you had your 2 contract that's been marked as Bxhibit No. 9, with the
2 deposition wken hefore? 3 exception of some of the notes on i, @ frue and comroet
4 A Muny. & copy of the purchase comtract for Andres Harris? Youte
5 3 Many, o know 3l the roles - 5 lecking st a different exhibit
3 A Yes & A Oy,
¥ {3 - associated with depositions? 7 0 Vihink you just went through BExhibi 9
8 A Yes 8 Were the first 20 pages of that a true and sorredt
2 (3 YouTte undur the obligation to el the vruth. % copy of Andrea Harrig's purchase contract?
0 A VYes LG A Trappenre o be
1% {}_ O&zay You know that you necd o understand the 11 Q  Did Miss Harris place any money down when she
12 stians, and if you don't understand @ question, 1o ask me |12 exeovied this purchase contract?
13 e ai it or restate the gueston? 13 A Dhelieve so.
i4 A Yes, 114 € P you know where thind money was depostied?
z 3 Chay. hing thet would prevent you LAE A Equty Titie '
16 from testifying wday? i6 O Do you recall how much money Miss Harris deposited
17 A (Wimess nods head) 17 with Equity Tutle?
18 ) Vf Yanke, I'm going o hand you z binder of 18 A No.
19 cxhibits Pve given W the cowt reporter. 19 (3} Did you sver mstruer Beauity Title to transfer
20 S0 the record's dear, Vm having what shouid have 20 that mongy W Business Bank?
21 heen maerted 25 Exhibite 27 thyough 26 marked. Those are | 21 A Me personally, | don't knew. | mean, sither my
22 copies of the oxders and the subpoenas compelling you and {22 bookkeeper of my ryselt
23 the persan most knowledgeabie to be here. 23 Q@ Andwho is your sookkeeper?
Z4 an vou forn to the - what has been marked as 24 A Susan Spous.
28 UxhiiNe 9. It's the pwchase comtract, Spanish Trails. 25 G Would anvbody otber than you or your hoot
vage 6 Page 8|
.

Z {Pages b to B}
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ROD YANKE iafes/e?

ST N TN P O

oot
[

RS

g
NERY N4 ST

OO0, Do yon men where that 130 For the record, thatt a te Emhmc sransfer form daled
2 Indy 28,05, from Rusiness Bank, 1 says the name of

A Again, Ir 1ROt gONNE ATSWEr Y queshions 3 calleris Rod. Would that be vm‘?
1’cgm§1m the purchaser’s money. As instructed by counsel, | 4 A Couldbe me
Prry tmking the Fifth 5 G Arethere any other Rods on vour staff?

Q Was Account No. 3301542 a checking sccount? | & A No, I'ro the only one.
nean, vou festified i g wc_ﬂ".ﬁy market secount, Eid you ¥ O Did you o5l Business Bank and initae (s
have ches ; L8 S1E0S,000 transfor Sesoribed on Exhibit Mo, 307

A 3301 ?‘477 Lg A 1don't remerber I 1 did or didn't.

3 Yes, sy l10 ¢ Can von torn 1o the next page. Should be July of

A Ts that the number? 111, Oh, there it s,

O Yes. 187 For the record, that's a by 31,06, Businass

A Youlmow, I — I'nysomry, Fdon't - T don't kmow 13 DBank telephone fransler fomn for $10G,600, Did you butlaie
what the account mmbers are iy different accounds. 14 the 3100000 transfer?

{3 ‘Themoney market acooant, did you have cheeking 1
privileges with that accommt? 5
A Did | have checking privileges? 1

1 A 1 dowtremernber whelTher T ES ar dide'n ¥iust
6 dors remember.,

7 {3 Canoyou tum to Exbibit Fo, 31, First document
g

g

W o O o BN

18  Yes. Could you wnite checks against the acc 18 saysits an advice of credit, July 19, 2605, fur 3511800
18 A {L ot Dwriie checks? 18 Do youlmow who prepered dis formn?
20 (G Letme rephrase that, Could anyone wiite checks 249 & No i
21 on that sconunt or againgt that 2ecount on behalf of the 21 (0 Cap you tum 1o the next page.
3o iz For the record, the next page (s cashier's cheok
2z A Again, §think thiz is relating to the same 23 G55071, dated July 19, 2005, from Equity Titke to Tow
Z4 e of guestions of parchiasa’s woney, so I'm 24 FHomes for the same smovnt. Do you know H Towe W?: OR Ever
z25 i i-:s fnllow my counzel’s instructions and xmv e e 25 ed this cheok?
sge 21 Fage 23
1 A1 Twouldn't, 1 would assune so, bat [ dont
¥ Who had authority w withdraw funds from that 2 Roow.
sccount? Did vou have suthority to withdraw funds from the | 3 F Mr. Vanke, as a developer of Tower Homes, did your
account? 4 know w§-

ther or not Tower Homes had to comply with Neveda
Revised Satutes Chapter 116 governing common Buerest

counsel.)
L

he zocounts -— czamunmmf? )
A 1 have no tdes what that statute s, !

A — af Husiness Bank.

0 Do you know how many laws that you hid 0 comply
€) Okay. Was anvhedy else a signatore on ibat

5

A B
O Okay Kf § anvone -- 7
8

o with i order to seil units in & condominium cornplex?

3¢ aeopentt ‘ : 110 A Al neperworkowae dope by Nitg, Welen & Eoou
1% A No. 1amthe ooly signsture on oy account at 11 and Lionel ‘Sm««“:r_ 8o, you S\now, dM ow those laws? ]
32 Pusiness Bank. 12 instrect them to put together & contrast timt would pass the
i3 3 Did anybody have the ability to phone Busimess 1% gmie They pof together 3 contract that would pass the

14 Vank znd initiae z lephose transfer? 14 ste snd we got a real estate exempdon,

1B I helicve oo all of (e 15 €} But ey vothe contract iogether. Was it just

16 k which takes a signature, my 18 the Nitz firm or was it Nite and Lionel Sswyer or just

17 accounting staff has the signature stamp. 56 my neme would | 17 Lionel %wms?

I8  beon that sccount. 1e A Twas both,

1% i} o vou know of any instance where your st2ff tiad 18 G Beth frms, And the conmacts that | showed you
24 sed vour signanne stamp? 20 previcusly, [ believe your westimony was that they were
21 A Np 21 prepared by the it fim ie that corrent?

2z 0 {}0 vous hmve any roason o helieve ar ﬂfm‘gcy of 22 A Nitz fum did the contracts; Lionel Sawyer got the
23 vour stelf ﬁSf:a‘E that starp without your ‘z‘ma 23 real estate exemption

24 A I woueld be under my suthority. 24 G Who at Lionel Sawyer did you wed with?

25 G Can you o to what's been marked as Fahibit No. 25 A Several people, beoan't remember, Sonaor Dol

Page 22 ? ge 248

{Pages Z1 to

fav
i
Tt
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ROD YANKE LO/03707
S i !
; }
L i
2 1
3 i
4
3
Ky
7
8 t
G L ROD YANKE, do hareby declare i
10 oy of perfury that § have read the foregolng
i1 ip; that Thave made any correcions as appesr
1z %i(’d inink, initiate L me, or auac.,wd heriiey
I3 tharmy ;f‘.b‘i‘“t‘]"\. a5 conia @ir, 38 corrected, iz i
12 frue and cormes
15 EXECY § EDthis davof
1 6 l}"} ......... at P — ——
Haty (St} :
17
18 :
15
SIGNATURE WAIVED
20
ROD YANKE o
21
22 ;
23
24
—’_‘5
Page 65
i L the undersigned, s Cenified
2 Shorthend Reporter of the 8 Ma of Newvads, do hereby
3 cuntify
4 That the foregoing proceedings wure
5 zken before me at the tme and plece herein set forth; that
& any wilnesses in the foregoing proceedings, priot 1o
T testifying, were duly sworn; that a record of the
£ preceedings was made by me using machine shorthand which was
g realier tra bed under ry direction; that the :
10 soing transeriol 15 & due record of the tesibmony | f
12 Further, that if the foregoing periains
i3 criging] franscript of & depositon i & Federal
14 Case, befoe compledon of the procecdings, review of Gie i
15 mapserpt{ Twas [ wes pot reyuesied. i
ig 1 further carufy [ am neither !
17 fnancially interssted In the action nor a relative or
18 prover of any attomey of party (o this action,
18 IN WITNESS WHEREOF, | have this date’
20 subscribed my name.
21
22 Dated:
bt
24
MARY E MOWARIDY
25 COR No, 763
Prge 66

17 (Fages €5 to 66}
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PURCHASE CONTRACT

HIS IS A BINDING CORNTRACT BY WHICH YOU AGREE TO PURCHASE AN INTERESY N REAL
PROPERTY, YOU SHOULD EXAMINE YOUR RIGHTS OF REVOCATION CONTANED ELSEWHERE
W OTHIS CONTRAGT. THIS DOCUMENT HAS IMPORTANT LEGAL CONSEQUENCES ARD SHOULD
BE READ THOROUGHLY AND URDERSTOOD PRICR TO SIGRIKG. IF YOU HAVE ARNY
QUESTIONS ABOUT YOUR RIGHTS OR RESPONGIBIITIES UNDER THIS DOCUMERNT, YOU MAY
WISH TO CONSULT AN ATTORNEY.

By YOUR FXECUTION OF THIS DOCUNMENT, YOU ACKNOWLEDGE RECEPT OF THE PUBLIC
OrFERING STATERMENT {”"1—'“(’33”3 FOR SPANISH VIEW TOWER HOMES. [T I RECOMMCHNDED

FuLE MRS e e wesxan wek s

THAT ¥YOU READ THE PUBLIC OFFERING STATEMENT BEFCRE EXECUTING THIS CONTRACT.

1. Parfies/Property Description Tha undersiored

{the "Purchaser’, whether one or msre), agress o purchase from Tower Homes,
Selier”), and Seiller agrees to sell, upon the ferms and conditions of this Purchase Contract
{"Contractn), the following described real esiate:

Unit Mo# conthe  fipor of Spanish View Tower Homes, Tc}wer Mo, lihe
“’J i), & buiiding to be construcied and submitied to a condorminium regime and focd sd o the
imnd desoribed in Exhibit A attached hersio and *’nzzdz g part hereo! (MLand™l, a5 sam

in‘a at and defined in the POS, logeihe h rwith Uﬂd’”ﬂjeu imierast in the Comrmnan Es
the condominium regime that is associated w’hh such Unit, alt as more particularly describe d it
e Declaration of Spanish View Tower Homes {"Declaration”™) proposed to be created, togethar
with the axclusive use of the foll ﬂwr*tg as Limitad Commion r:::emem; Garage Parking Soaces
#s and and Storzge Space No. . Terms used in the Declaration when
JSCC i this Contract shall have the same m@ahng as thay *mve sef forth in the E}ef“a ation

grless olherwise specifically indicated. The above-described Unit and related rights thersto
described above are referred 1 as he “@ronerty” and the Spanish View Tower rkomes regime
s referred ‘o as the “Condomintum” Purchaser acknowledges that Seller has the rght o
modify or amend any of the documents reculred for the establishment of the condorminium
ragime, including withou? fmitation those attached to or referred o in the POS.

2. Purchases Price/Closing Costs/Pre-Sale Condition.
{2} Purchase Price.  The purchass price is set forth a8 follows:
{0 Property S
iy Siorage Room No. ___ {optional) s ~
{iil) Exira garage space No. ____ (optionat) S
fi) Othar (spacily} $
(i Total Purchase Price ("Purchase Frice™) s
i
Afl Rights Resaerved iniffsis  Saller o Purchaser

Towar Homes LLO

7%”!2‘#’2’* (‘.:47‘ ‘f' 50 Dy
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(AREn

L

;
{c)
i

foliows:

Al Righis Reserved ipitigls  Sefler Purchiaser
itmnes LLE

Tower |

[l
“Tithe Conpany™), 7360 W, Famingo Rd L 5 Veyas, mwad
s The nitlel Payments shalt be defivered 16 the Tile Company

Terms of Pavment. The Purchase Price shall he paid by Purchaser to Selier ag

Nelwit)

al A seriss of intlal payments {the “Initdal Pavmenis”! shall be paid as
orovided i Section 2{c) below.

(i The balance of the Purchase Frice shall be ﬁmcsiied *‘ry Purchiaser with
e Tite Co rr:;“are,/ f{z% mea’ petow) in immediately av = funds prior
the Closing which shall be aid in immediafely avai a%:m funds to Selier
through the Tille Com zyan, upot the trensfer of {itle to the Property (the
“‘Closing”). If 2 portion of the Purchase Price s o De derived by
Purchaser from a Ioan {the "Loan™), Purcheser will pay the lender, at
Closing, all remu‘red pfﬁra" ftermns {points, orepald interesi, laxes and
insurance and pay aff Closing costs except for the cost of the Gwner's
?“o‘iif‘y of Tille ﬁbUtaﬁw@, any tax ceriificates end real propery fransfer
taxas and prorations applicable o Seller,

The injftial Paymenis, Purchaser shall dafiver the Initial Paymeants 10 £

ore cormmencament of cansiruction of the Condominium:

(1) 0% of the Purchase Price upon execulion of this Contract by
Furchasar;

{2} An addiional 18% of the Purchase Price within ten (10} business
days of notice fram Selier of commencement of construction: and

s
Lo}
i

An additional 15% of the Purchase Price within tern (10} business
dayvs of nolice from Seller that the conshruction of the
Condominium has “topped-oul” {meaning that consiruction has
reached the iinal fivor of the Condominiurm).

{ii} Afer construction of the Condominium has been comimenced:

at the Hme of exsculion of ithis Conbtract Dy FPurchaser

0rs trizction nas slready commanced on the Condominium, then
cwaser shall defiver 25% of the Purchase Price upon execulion
g Corntract by Purchass

oy
f]

L8]

,{:

48]
e

{25 Ay acﬁrji‘técmf "_25% Gf fhe Purchase Price shall be defivered within
; : “topped-out” {asg

THMBI0E T 450 pm
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If Purchasar is executing this Contract after the construction of the
Condominium has  “oppedeout”  {as  defined  above), then
Purchaser shall deliver the enlire 40% of the Furchase Price
rpon execution of this Contract.

rfﬁ‘} Bublect to avai'abiﬁw if Purchaser desires 1o nave s storage room of an exbra

garage space 35 part of the Limited Common Elements appurtenant 1o the Unit, the Purchase
Price srwai b increased by five thousand dollars (85,000.00) for each such room or space,
which addit srat amount will be payable at Closing,

(e} Ay initial Payment delivered o the Title Company within five {5} days of the
o ) Y !

“Burchaser's Execution Date” (which is the date in which this Contract is exccouied by
Purchassr), shall be held in escrow gt the Tile Compsny pending the expiration of the

v oy L }
Purchasar's fve (55 d?«v right of cancelistion provided below. If Purchaser ghvas Seller & written
afiaf
i

noifee of canceliation by midnight of the fifth calendar day following Purchaser’s Exaoution Date,
then Selfer shall immeadiately advise Tile Company of such cancellation and of the dale such
canceiiation nmce was received | by Seiler (the “Seller’s Notice Date”) and Title Compeny shall
ofund such inifial Payment 1o Purchaser within fifteen (15) days after the Selier's Notice Date.
i w %tmn ten ( ayg fnliowing the Purchaser's Execution Date, the Tifle Company has not
racaived notics from Seller that Purchaser has timely cancelled this Contract, ‘meﬂ emepf 8%
pnrovided in Paragraph 3 selow, the Tile Company shall deliver such initial Payment lo the
Se%%ee 5 Depository” (defined below) for deposit into an interest baaring trust account (ihe
“rrust Account) desipnaied solely for the purpose G*’ hoiding infia} Paymenis received from

ial
\
J
fri

purchasers of units in the Condorinium, where such Initial Payment shall be held or distributed
as provided bejow. The Sellers Depository shail b Bue ness Bank of Nevada (or dﬁ(.,iﬂet'
depository designated by Seller, whose accounts are insured by a govemmeantal agem:y

instrumantality}, Emegt as provided in Paragraph 3 wEDW aif inflial Payments received by Tille
Company more *E‘ n five (5} days after the Purchaser's %:xemton Date shall be delivered fo
Seiler's Deposiiory daﬂpo‘sn inic the Trust Account where such Initig ?’ay;ﬂmm shall glsc be
held or dist rbu et as provided helow. The parties agree that the Initial Payments from all
ptrchasers of uniis in Vhe Condominiam may be pooled and held by the Depasiiory in the same
Trust .i‘wcsuﬂé The Title Comoany shaill cause the infigl Payments delivered to &, o be
delverad o whichever party shall become entifed therelo pursuant o the ‘:erm"sq of this Confract,
nromoily after such pmrty becomes so entitled 1o SJm delivery. All interest o inttial Payments
deposited into the Trust Account shall be deemed to be part of such Inifial Payments. In the
gvert ihe initial Msvf’*’imnis are refunded fo Purchaser in accordance with tnis Contradt, then
such inferest snall elso be refunded to Purcheser. in the event the initial Peyments are ?um{,”
ovar to Seller, t the irderest on such initial Payments shell also be umed ovor o Seller
Unon Closing, the .nmaE Payments and the interest acerued therson shall be delivered 1o Seller
as part of e D wrehase Price, and applied (o the Purchase Price. For purpeoses of this Contract,
the “inftial Pavments” shalt refer for purmoses of any given time, only to the porfion of the sums
described by such term in subparagraph (@) sbove as have been pald by Purchager to the Tille
Company Dy such lime, together with accorued interest thereon.

The Trust Account may be pledgad by Seller as secutity Tor & line of credit to be issued
0 Seller by the Deposl ze;y which fine of credit may, among other things, be used by Seller
tnwargs consirucion of the Condorminium; provided, however, that the Depository shall:
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and deliver the Initigl Payments (and sl acorued intersst therson) to

ox
Selier at Closing.
it refease and deliver the Initial Payments (and &l acorued inferest thereon) o
Sel%e%’ upon Purchaser's default and Ssiler's cancellation of this Conbract

pursuant to the orovisions of Paragranh 18 below.

(Hiy reiease and defiver the Initial Payments (and all acorued interest thereon) to
Furchaser in the svent Sellsr defaulls under this Contract, pursuant (o the
provisions of Paragranh 18 below.

The initiat Payiments shall not be refundable to Purchaser except as provided in Seclions
3 or 18, or upon cancellation of this Contract by Seiter.

{73 fﬁi Closing, Purchaser agrses fo pay io fhe homeowner's association of the
Condormigium, through the Title Company, an initial Common Expense assessment that will be

based on the size of the unit, which shall be 2 monthly expense, pro-rated for the first month
from he date of Closing, plus one (1) full monthiy assessment {pre-paid}, together with a nor-
refundable initial reserve asssssment in an amount equal to two {2) monthly assessmenis as &
reserve for capiial expenaiures.

ot

Loan Application and Approval, he event any portion of the Purchase Price as set

orth In Paragraph 2 is o bn financed Hy a Loan, Purchaser and Seller agree o the [ollowing
additional lerms and conditi

”"‘ £

=

{a) Purchaser shall apply for the Loan from a lender accepiable by both the
Furchaser and Selier ( Lender”) within three {3) business days after the Effective Date of {his

Contract,

ress to comply with all reguirerments of the loan application process
na authorizes ::;@ver to obtzin any information on the stalus of
om Lendar at any tme.

b Purchaser ¢ g

(&) Purchaser shall oblain g wiidlen commitment from Lender for the Lean and
provide written documantation of such loan approval to Seller within twenty (20 days from the
Effective Date of this Confract. The dats tha! such loan approval documentation is providad 1o
Beller it referenced a8 the “Loan Approval Date”™ 1 is undersiood and agreed that such oan
approval wilt be conditioned on the approval of additional information or ather evants, which
Purchaser agrees o provide andfor perform accordingly,

{# nice Purchaser has provided Selier with writlen docummentation of loan approval,
whather comdilonal or not, this Confract becomes unconditionatl insofar as financing is
concerned and Purchaser becomes personally liable o close this transaciion, and

(= n the event loan approval is conditiona! and/or expiras during the term of this
Contract, Purchaser represents and warran ts 1o Seller that Purchaser will fulfill any and af
further requiremants and condifions, including without fimitation, any renswal, replacement or
:"e%fz»giaiesswrh of such loan commitment prior to Closing and wilt accept alt terms and conditions

£

‘.,_,‘.;

{ guch Loan gt the tims of Ci:}alm "“’haqga in Purchaser's finencial croumstances andior
soonomic market eondiiions shall not excuse Purchaser from closing fhs irprisachon.
4
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i The intial Paymenis shall not be delivered o the Seller’s Depository prior 1o the

i) Aavy appratsais shel be paid for by Purchaser,

Purchaser's fallure fo timely apply for the Loan, execute and furnish all required
documeriation related thersto, and provide to Seller evidencs of lcan epproval, whether
conditional or nof, within twenty {20} days frorm the Effective Date of this Contract, shali
constitute 8 breach of contract. I the event Purchaser fails to cure sush breach within three (3}
days following Safier's written notice of such breach, Seller may, at Sefier’s option, cancel this
Contract and Seller shall be entitied io all remedies set forth herein with ahe sxception mat e e
gvant Purchaser is unabie o oblaln ioan approval within said iwenty [20) day period after
dilipent and reasonable effort and following written notification to Selter, Purchasar will be
antitled o g refund of the [nifial Payments, IECS Two Thousand Dollars (82,000.06), which shall
be paid o Seller as consideration for Seller’s removing the Unit from the market and
adminisirative sxpenses, and the parties shall have no further obligations (o each olher,

Selection of Materiale/flleration of Unit.  Purchaser agrees io make selsclions of
=3 wires and finishes within one hundred wenty (1205 days from the Eﬁec,. [‘ fe of
his Coniract uniess exiendad in writing by Seller or the general contractor selscied by Seller in

scle and absolute discretion ["General Contractor™). Absent fimely, wrilten seleclions baing
made, Selfer is authorized, at ils oplion, 1o use s own pre-selected, standard matetials, fixtures
and finishes o mamtmn im norral construstion schedules. Purcnaser acknowledges that thig
Contract does not contempiate the consfruction of an individually designed Unit excepnt (o the
gxignt that spe sal features or upgrades are specifically set forth herein or in a subsaguent
writteri amendment %o ihis Contract agreed o by both Purchaser and Selier. Tl“e Purchaser
iherefore, agrees that Purchasar shall not seek or demand addilional features and amenities,
adjustments in the Plans and Specifications, or the expansion of warranties beyond the terms of
this Contract of any whtten amendments. I Purchaser violates the agreemsnts in this
paragraph, that viclation shall be a maleriel breach of this Contract and shall entitie Seller
immediately fo cancel this Contract and receive or retain the Initial F 8‘-"“35’?‘;{.\::, and all other
sums paid by Purchaser pursuant to this Contract as liguidaled damages. 1t is furiher nmec‘ thiat
Selier's use of model units or reference fo other consiruction by Seller s intended only o
demonstrate the quality of finish detall, the basic floor plans and styles of the units avaliable for
purchase. The Unit may not conform, sxcept as herein noted, (o any model unit in any respect,
or contain some or all of the amenities festurad, such as finishings. Until such time as all of the
Jnits I the Condominium have been soid, Seller reserves the right fo make such use of the
unsold uniis and the Common Elemenis as gre necessary for ?.s saies program.  Such use,
mowever, shall not unreasonably interfere with the enjoyment of the Condominium by the other
oaners of units. Selier reserves the right io lease or rent &l remalning unsold unfis o such
persons and unon such terms as Seller may provide in s scle discretion,

5. Chance  QOrders/Upgrades/Cusiomizing. NO CHANGES,  UPGRADES, OR
CUSTOMIZING will be allowsd after this Comrmﬁ is sioned by both Furchaser and
Seller unless & change order is signed by both Purchaser and Selisr and such Change
Orcer is pald i full prior o comwnencement of the work., Al approved changaes,
upgrades and customizing will require drawing revisions provided by the Purchaser's
Archiiect and signed by both Purchaser and Seller's General Confractor, regardiess of

&
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how minimal the change. Payment for changes, upgrades and customizing will be
required to be paid directly to Seller {and not through Title Company) prior 1o
commencernent of the work. Also, the General Contractor will provide project milestone
date requirements for all of the foliowing:

Furchaser changes and cusiomizing.
Purchaser furmished materials.
Pyrehasar furnished waork.

owr

in the event that any change, malerial substitutions, or cusiomizing work will not be
available by ths milestons date, the building siandard material will be instalied so as nat o delay
the lssuance of a Cerfificate of Cecupancy. Purchaser will then have to customize or instali
snacial ordar materials that did not arrve by the milestone dats after Closing.

Al changes, upgrades and customizing shall be completed {drawing approved and
signed by the Purchaser and Seller) no later thar such date approved by ths General
Fand i i

COMradion.

Due (o certain project constraints, such as base building systems, design, and scheduls,
the Seller reserves the right to disaliow requested changes, upgrades andfor customizing.

&, insulation.  The Unit wili have insulation instalied in accordance with applicable bulding
CoOes.
7. Activities by Purchaser/Construciion Hezards/indemnpily.  The Purchaser, un

otherwise agreed fo by Seller in wriling, shiall not do or cause 1o be done any work, of ailer of
cause the alteration of any portion of the work, whether complete or incomplste, on the Property
orin the Unit hefore Closing. This prohibition includes actions by Purchaser individualty, as well
a5 requesis by Purchaser for work to be done by third parties of requests directly to Seller’s
empioyses or subcontractors.  Purchaser, of anyone acling on behalf of Purchaser, shall
coordinate all activities to which Saller does agree wilth Seller's Project Manager to ensure that
any work performed does not damage, restrict or deiay Seller's construction activities.  Any
damagss by Purchaser or Purchaser's agenis to work done by Seller, or delay caused by
Purchaser or its agents, shall be reflected in a Change Crder and paid by Purchaser upon
sresantation. Becauss of potential salety and heaith hazards present during construction of the
Linit, the Purchaser agrees to restrict Purchaser's entry onto the Property or in the Unit prior to
losing,  Purchasst's entry onto the property or into the Unit prior o closing shall be by
appointment only and nol more often than Saturdays and Sundays during regutar ofiice hours of
se Sales Office. Should Purchaser, its agents, representatives, o invitees enter onto the
Property or into the Unit prior to Closing, PURCHASER SHALL AMD HEREBY AGREES TO
[HOERMMNIFY AND HOLD SELLER AND SELLER'S GEHWERAL CONTRACTOR HARMLESS
RO AND ACAINST ANY AND ALL CLANAS, DEMANDS OR CAUSES OF ACTION
ARISING N FAVOR OF PURCHASER, OR ANY THIRD PARTY WHO ENTERS OWTG THE
PRGPERTY WITH OR AT THE REQUEST OF PURCHASER, ON ACCOUNT OF BOMLY
iFJURY, DEATH OR DAMAGE TO OR LOSS OF PROPERTY N OANY WAY OCCURRING
OR INCIDENT TO THE CONDITION OF THE PROPERTY ANDIOR THE UNIT. THIS
OEMRITY IS GIVEN TO SELLER REGARDLESS OF WHETHER SELLER OR IT8 AGENTS
OB CMPLOYEES ARE NEGLIGENT IN WHOLE OR IN PART AND EVEN WHEN THE
[NJURY, DEATH OR DAMAGE 1§ CAUSED BY THE 50LE NEGLIGENCE OF SELLER.

]
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g, Constroction Schedule/Ffects of Bullding Activiies,  The unit s or will be construcied
s b antially in accordance with plans and specificetions to be prepared by Seller's archifect
‘Plans and Specifications’ } based on the preliminary plans and specifications progoesad
by Hwiiar’a architect, and reviewsd by Purchaser and any Change Orderg, Sutuec:f; o normal and
cscce,atagia tolerances and pursuant to standard buiiding praclice urigd m rasidaniial
consiruction in Las Vegas, Clark County, Nevada. The construciion of the Unit is also subjact to
any changes in the Plans and Snacification, matedals, fixiures or methods as are raquired by
federal, stale o tocat governmental suthority, and other amendments and adissiments o tgﬁp
Plans and Specificatlons by Seller that de not afect the fair market value of the Propudv or the
Urit. In coﬂstmcfmg the Unit, Seller shall employ its normal construction schedule, wiich shall
o 3ub ot by "h@"!aﬁ oraers, jg%ﬂsys *\y third parties or Purchaser, and other conditions bﬁ}’()ﬁd

the Seiier’ s control. Seller and Purchaser recogn ize it is not possible (o sgree 10 3 speciiic date
of complation of the Unil.  Purchaser expressly acknowledges Selier has not represeniaed,
warranted, guaranieed or commitied (o any completion dale or schadule other than as satl forth
herein,  Accordingly, any fallure fo complete the Linit by Purchaser’s desired or anticipated
completion date shall not excuse Purchasar from perfom"anuﬂ or give Purchaser the night to
terminate this Contract, and Seller shall not be liable o Purchaser for any damages resulting
from Sefler's inability or fallure to complete the Unit except for those provided for in Faragraph

4 o4 . - ¢ £ £ it o L prm e s
18 of this Contract. Purchaser recogrizes that the construction of the Condominium imposes an

inharent risk o nealth of landscaping presently located on the Property, i any, and hereby
acknowledges that Seiler cannot guarantes the viability of any such land scapar*g Purchaser
further recognizes that at the time of Closing and for & reasonable period of time thereaitar, the
Common Elements and amenities for the Condominium may not be compieted (for example, the
swimming pool, lobby, landscaping, corridar finishes, carpsting, efc.), which may be demaged
by ihe proocess of unil owners rno‘mg in. The mco"ﬂsleho” of any such construction shall not
affect the final inspection, approval of the Purchaser's Unit, and axecution of the Certificate of
Acceptance as hereinafiar set forth,

m

%

g, Fina! Inspectior Awmuai of Unil. W any portion of the Unit has been compigted al
:f N

ihe time '1 s Contract ':s sxaculed, Furchaser acknowiadges that Purchaser has inspecied and

has had t ogaarﬁm%“{y fo have the Ui, afl lmprovemsnis and the Land ingpecited by 3

censead ;m eciar, engzneer or other professional of Purchaser's “hoice {which inspections
shiall be al Purchaser's ax pense an d shall be strictly by appointment scheduled through Seller's
Project Managsr or Building Supervisor) and hereby accepts the binit and C{Jndamémum
Buiiding, together with all improvements on the Land as built,  If the Unit has not been
comoteted as of ihe date of this Contract, Purchaser agrees pr J;’npiiyf to comply with Seller's
request Tor Purchaser o condguct a final walik-through mspéac%icsn of the Unil and Condominium
building, i@gether with all improvements on the Land prior to Closing, and to certify in writing on
the Cerlificate of Ae:cnmcsnw and Final Punch List form stfached zs Exnibit B (the "Certificate
of Acceptance”) that the Unit and Condominium building, together with all improvements on *%“

L - H \ + £ H ~ ~o
Land have been completed in subsfamei condormity with the apolicable Plans &

b=
£ b

ool
Specificalions and this Contract. Pure h ar's failure or r\,au:-;a io execute the Cerlificats
Aoceptance shall constitute and ungualified acceplance of the Unit, and shall relieve Seller
any obiigation fo remedy all deficiencies and nuifify any of the warranties referenced in
Paragraph 12 of this Contract. Addifionally, Selier may, at its opt zon traat Purchaser's refusal to
sxzcute the Cerlificate of Acceplance as g '"ﬁai@riai preach of this Contract, entitiing Seller ©
cancel this Contract and retain aff degesits and pavmeants {(including without limitation the Inttia
Payments). Purchaser is encowaged to perform a comprehensive inspection at the time of the

[
pera

O

7
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walk-through since this inspection will be Purchaser's only opportunity 1o identify for Seller those
iterns raquiring correction or ediustment. Any excepiions noted on the Certificate of Acceptance
by Purcheser during that inspection shall not delay the Closing, but shall be substantially
remedied by Seller as soon as praclicables, subject lo delays caused by the weather, avaiability
of materials and iabor, and other ooourrencss beyond the control of Selier. Purchaser shall
provide Seller with wrilten confirmation that the exceplions have been remedisd.

¢

10, LOESING PROCEDURE

>

. THE CLOSING OF THIS TRANSACTION SHALL OCCUR IN ACCORDANCE
WITH THE FOLLOWING TERMS AND CONDITIONS:

1. PURCHASER SHALL SCHEDULE AND COMPLETE A FINAL PRE-CLOSING
WALY THROUGH INSPECTION AND EXECUTE A FINAL PURCH LIST WITHIN FIVE (3}
BUSINESS DAYS FOLLOWING MNOTIFICATION TO PURCHASER BY FACSIMILE OR
CERSONAL DELIVERY FROW SELLER OR SELLER'S GENERAL CONTRACGTOR THAT A
CERTIFICATE OF OCCUPANCY OR ITS EQUIVALENT FOR THE UNIT HAS BEEN
OBTAINED BY SELLER OR EARLIER BY MUTUAL AGREEMENT BETWEEN SELLER ARD
PURCHASER. THE PUNCH LIST SHALL BE SIGNED AND DATED BY SELLER AND
PURCHASER ARD ATTACHED AS AN EXHIBIT 7O THE CERTIFICATE OF ACCEFTARCE
REFERENCED HEREIN ABOVE IN PARAGRAPH 8.

2. WITHIN FIVE (5} BUSINESS DAYS FOLLOWING THE DATE GF EXECUTION
OF THE PUNCH LIST, PURCHASER SHALL CAUSE PURCHASER'S LENDER, IF ANY, TO
SOHFDULE AND PERFORM LENDER'S FINAL INSPECTION.

3, CLOSING SHALL OCCUR WITHIN FIVE (8] BUSINESS DAYS FOLLOWING
THE LENDER'S FINAL INSPECTION, OR IN THE EVENT THERE IS HO LERNDER, CLOSING
SHALL OCCUR WITHIN FIVE (5) BUSINESS DAYS FROM THE DATE OF EXECUTION OF
THE PUNCH LIBT.

B, PURCHASER AGREES TO PAY TO SELLER AT CLOSING THE CASH SUM OF
TWO HUNDRED FIFTY DOLLARS (8250.00) PER DAY FOR EACH DAY CLOSING AKD
FUNDING DOES NOT OCCUR AFTER TEN {10} DAYS FROM THE DATE SELLER AND
PURCHASER EXECUTE THE PUNCH LIST, AS LIQUIDATED DAMAGES, AND ROT AS A
PENALTY, FOR PURCHASER'S DELAY IN CLOSING. PURCHASER AND SELLER AGREE
THAT SELLER'S DAMAGES FOR PURCHASER'S DELAYEDR CLOSING ARE DIFFICULY
T ASCERTAIN AT THE BEXFCUTION OF THIS CONTRACT AND THE DAILY LIGUIDATED
DAMAGES ARE A REASONABLE ESTIMATE OF SUCH DAMAGES.

. THE GENERAL CONTRACTOR OF SELLER SHALL COMPLETE THE FINAL
PUNCH LIST [TEMS WITHIN THIRTY (30) BUSINESS DAYS AFTER THE DATE OF
CUOSING OR THE DATE OF THE PURNCH LIST WALK THROUGH, WHICHEVER IS LATER,
AMD SHALL BE EXTENDED AS REASONABLY NECESSARY DUE TO ANY DELAY
CAUSED BY ANY ENTITY OR PERSCR OTHER THAN SELLER AND GERERAL
COMTRACTOR, INCLUDING WITHOUT LIMITATION, THE LEAD TIME REQUIRED FOR
ORDERING MATERIALS, ACTS OR OMISSIONS OF THIRD PARTIES PROVIDING WORK
FOR PURCHASER OR THE UNIT, OR ARY LIMITATIONS ON ACCESS TG THE UNIT.
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f, BOSSESSION OF THE PROPERTY SHALL BE DELIVERED BY SELLER TO
FURCHASER UPON CLOSING AND FURDING, PRIGR TO SUCH DATE, PURCHASER
SHALL HAVE NO RIGHT OF POSSESSION, IRCLUDING, BUT NOT LIMITED TO ANY
RIGHT TO THE PERFORMANCE OF ANY WORK, MODIFICATIONS OR CHANGES OF ANY
AIND TO THE PROPERTY. FURTHER, IT I3 UNDERSTOCD AND AGREED PURCHASER
MAY WOT OUCUPY THE PROPERTY AS A RESIDENCE UNTIL THE ISSUANCE OF A
CERTIFICATE OF OCCUPANCY ON THE BUILDING SHELL AND A BUILIENG FINAL
INSPECTION OF THE UNIT (OR ITS EQUIVALENT) HAVE BEEN [BSUED.

E. MMEDIATELY UPON THE CLOSING, TITLE COMPANY SHALL PAY TO
SELLER IN IMMEDIATELY AVAILABLE FUNDS THE PURCHASE PRICE AND ALL OTHER
SUMS TO BE PAWDY TO SELLER AT CLOSING PURSUANT TC THIS PURCHASE
CONTRACT, LESS ANY PORTION OF THE PURCHASE PRICE THAT HAS PREVIOUSLY
BEEN 53!3“’3 TO SELLER, OR WHICH IS TO BE PAID TO SELLER BY THE DEPOSITORY
AT CLOSING FROW THE TRUST ACCOUNT.

F THE FOLLOWING SHALL SURVIVE CLOSHNG: UPOH  CLOSING,
PURCHASER WiLL BE DEEMED TO HAVE WAIVED ALL CLAIMS TO THE EXTENT
FERMITTED BY LAW AND TO HAVE ACKNOWLEDGED THAT SELLER HAS FULFILLED
ALL TS CONTRACTUAL OBLIGATIONS EXCEPT FOR PERFORMANCE OF ITEME ON
THE CERTIFICATE OF ACCEPTAMCE AND ANY WARRAHTY CLAIMS COVERED IN
SELLER'S LIMITED WARRANTY (SEE PARAGRAPH 12},

11, Convevance of Title and Closing Costs,

{a) Seller agrees (o convey the Property 1o Purchaser by a grant, bargain and sale
dead, free and clear of all liens except thoss created incident to the funding of the Loan and free
of all other Emitations except the Dedaration, and other encumbrances, easements, future ad
va!orcm taxes and assessments and cther maiters of record affecting the Proparty that are

aommon o the platfed subdivision of which the Properly is part, =2z well as minor
snoroachments that do not unreasonably restict the use of the Properly and whalsver
sasemenis and restriction indeniures Seller deems necassary for maintenance and servicing of
sardtary and storm sewers, sireets, and maintenance and opsration of all common factites and
common areas (collectively referred 1o as the “Permifted Exceptions™). Current year's ad
yalorem taxes will be prorated by the {otal number of Units o the date of Closing and Purchaser
shail &t Closing pay the current instaliment of the current year's ad valorem taxes. Purchaser
must changs the name on the ax rolls and spiit cut the account on the Unil.

(

3

9B
o

b} A% the Closing, Seller shail furrish at its expense, he grant bargain anc szie
dead and & CLTA Standard Form Owner's Tile Insurance Policy frow the Tite Company
nsuring the title 1o the Proparty for the full Purchase Price and shall pay any fransier laxes
nposed 0 connaction with the recordation of the deed. The fitls policy shall contain oniy the
usupl standard sxceptions and the Permitled Exceptions. The Counly Assessor has the
authority fo re-assess the Property, as newly construcied properly, &l the dme the Property s
conveved io Purchaser, At that time, the Assessor may issue a supplemental tax Gill o
Purchaser for the tax difference resulting from that re-asseasment. Purchaser shall be solely
obligated for paymem of such differgnce {0 the County, Al prorations of taxes as provided I
Section 112}, shall be based on the pre-closing taxes for the Property and Seiter shall have no
responst nﬁy for any subsequent adjustment.
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12, Limifed Warranty on Unit.  Seller warrants the Unit against defects in workmenship and
material bul only In accordance with, and as limited by, the limited warranty (the “Seller's
Limited Warranty”) provided by Seller and delivered fo Purchasar at Closing, a cony of which is
attached o the POS. Belier's Limited Warranty shall nol bscome sffective, however, until
Furchaser has pald ‘o Sefler the tolal Purchase Price, plus aff sums due and not previously paid
under any Change Order, and Purchaser has salisfied all of Purchaser's obligations under this
Contract, including axecution of the Certificate of Acceplance. 1T I8 UNDERSTOOD AND
AGREED THAT SELLER'S LIABHITY UNDER THIS CONTRACT FOR THE
CONSTRUCTION OF THE UNIT ON THE PROPERTY DESCRIBED HEREIN IS LIMITED TO
THE REMEDIES PROVIDED N SELLER'S LIMITED WARRANTY AND ENFORCEABLE
SOLEY THROUGH THE ARBITRATION PROCEDURES PRESCRIBED HEREIN. As ioitems
not of Selier's manufaciure, such &s any air condilioner, water heater, refrigerator, range,
dishwashar and other appliznces, sguipment or "consumer producis”, as defined by the Federal

Trade Commission, Sefler agrees to pass along to Purchaser the manufacturer's warranty,

wilhout recourse. Purchaser acknowledges that Purchaser has been provided an opoortunity to
review the warranties for all consumer products o be included within the Unit and realizes that
Seller itself is making no warranty on such tems. If any consumer oroducts with manufacturer's
or supplier's written warranties have not been insialled in the Unit 2s of the date of this Contract,
Sefter, as rapresentative only of the manufacturer or supplier, agrees to make those warranties,
i any, available to Purchaser upon Purchaser's regusest before such produsts are instalfed.
SELLER'S LIMITED WARRANTY IS THE OMLY WARRANTY APPLICABLE TG THIS
PURCHASE., ALl OTHER WARRANTIES, EXPRESS OR IMPLIED, WHETHER ARISING
UNDER STATE LAW OR THE MAGNUSON-MOSS WARRANTY ACT, INCLUDING, BUT
HOT LEAITED TO, ALL IMPLIED WARRANTIES OF GOOD ARD WORKNANLIKE
CONSTUCTION, FITNESS FOR PARTICULAR PURPOSE, MERCHANTABILITY OR
HABITABRITY, ARE DISCLAIMED ARND EXCLUDED. UNDBER NO CIRCUMSTANCES
SHALL SELLER BE LIABLE FOR ANY SPECIAL, INDIRECT OR CONSEQUENTIAL
DAMAGES, INCLUDING, WITHOUT LIMITATION, ANY DAMAGES BASED O ALLEGED
DML TION N THE VALUE OF THE PROPERTY OR THE URNIT. AS TO ANY WARRANTY
WHICH CANRNGT BE DISCLAIMED ENTIRELY, AND AS TO ANY EXPRESS WARRANTY
THE TIME IN WHHICH A JUDICIAL OR ARBITRATION PROCEEDING FOR BREASH OF ANY
BUCH WARRANTY MAY BE BROUGHT SHALL BE TWO (2} YEARS FROM THE TIME THE
CAUSE OF ACTION ACCRUES. The provisions of this Paragraph 12 shall survive the Closing.

13 Motice of Retiance on Written information from Third Parfies and Sovernment Agencies.
Saelier has relied upon written information from various ird parlies and governmental agancles
conicerning the selection of the Property ag a home sile and the matertsls, componenis and
construciion technigues incorporated info the Unit. Generally, this written information concems
matters about which these third parties and governmenial agencies have specia!l experiise, or
which is provided o Seller or disseminated io the oublic pursuant o specific stafifory,
requintory of other legal reguirements. This written information pertaing to the food zons
characterization of the Property, soil characienstics, ihe suliebiily of the Property and the
surrounding  subdivision for habitation, the propristy of construction technigues, and the
suitability of the malerials and componenis incorporated (nto the Unit

14 Lang Wse.  Seiler has informed Purchaser ang Furchaser acknowledges, recognizes
and agrees to the following:

10
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% es may bava specific rights granﬁed by f.mac easEmer sts if amy, m:mm* but not
imited to, zocess and use of the proparty described by the sasements, which easemenf. rights
may exist whr«‘wer or not such sasements are being ulitized at the present tims,;

{b) Seller has ne control ovet the iand which is not owned by i that is neighboring or
in the vicinty of the Property and makes no representation 25 to what subdivision or project
amenities may be provided or what use is or wm be made of neighboring land. Without limiting
the gms.aizty of the foregoing, views from the Unit may be obstructed by future deveiopment of
neighbaring land and Seller disclaims any represertation that views from the Unit wi not be
altered or c structed by devetopment of neighboring land; and

{c) Seller reserves (he right o after, change. andlor disconiinue s orices and
buliding program on any units.

15, Environmeniat Condiions Disclaimer. SELELER MAKES NO WARRANTIES, EXPRESS

OR APLIED, ABOUT ANY EXISTING OR FUTURE HEALTH HAZARD OR ANY OTHER

ERVIRONMENTAL CONDITIONS ON THE PROPERTY, IN THE UNIT OR FROM ADJACENT
QURCES INCLUDING, BUT NCOT LIGITED TO, MOLD ANDIOR MILDEW, EXPOSURE TO

ELECTRIC AMD MAGNETIC FIELDS, SHIFTING OR INSTABILITY OF SOOI CONDITIOND

Ai\D BOSSIBLE PRES“M”’? OR FUTURE POLLUTIOR OF THE AR, WATEZR OR SCHIL
ANCLUDING RADON GAS) FROM AN SOURCES OR IN ANY MANNER.

18, Soil Conditons, Foundations and Landscaping.  Seller discloses and represents to
Purchaser that the foundation plans for the Condominium will have been signed and sealed by &
Registered Public Enginser of the State of Nevada ang approved for construction as designed
and supendsed during construction by the applicable municipal or governmental authority. Due
io the soll conditions in and around Clark Coundy, Nevada containing significent amounts of
expanaim clays which sxpand drametically i there s watser pe*‘*ﬁtraﬁon or seepage in the
immaediate proximity or under the foundation and contract significantly if thare is an absence of
moisture content in the Immediaie prodimily or under the {oundation, t@iimr cannot have
responsibility for foundation cracks, shifts, damage, or worse, due to the soll conditions and the
presence or absence of water in, under or around the foundation. These expansicn and
cantraction characteristics of the soif can and will cause foundation cracks, shifts, damage
andfor worse.  THIS CIRCUMSTANCE OF THE SOGIL CONDITIONS AKD POTENTIAL
FOUNDATION PROBLEMS RELATED TO WATER O THE ABSENCE THEREDF ARE NOT
COVERED BY THE ATTACHED SELLER'S LIMITED WARRANTY. SELLER EXPRESSLY
ISCLAIMS AND EXCLUDES ALL WARRANTIES EXPRESSED OR IMPLIED, WH&THER
ARISING URNDER STATE L&W OR THE MAGRUSON-MOSS WARRANTY ACT, INCLUDING
BUT ROT LIMITED TO, L OIPLIED WARBANTIES OF GOOD AND WORKMARLIKE
CONSTUCTION, E%T?&ESE F’{}P PARTICULAR PURPOSE, WMERCHANTABILITY OR
HABITARLITY. PURCHASER EXPRESSLY AGREES THAT IF SELLER IS EVER FOUND
DR DETERMINED TO BE LIABLE FOR DAMAGES TO PURCHASER BY VIRTUE OF ARY
CONDUCT, ACT OR OMISSION RELATED, DIRECTLY OR INDIRECTLY, 7O THE
FOUNDATION, THAT SELLER'S LIABILITY SHALL BE STRICTLY LIMITED 7O THE
REFAIR OF THE FOUNDATION AND THE URNIT AND THAT SELLER SHALL NOT BE
LIARLE FOR ANY SPECIAL, INDIRECT OR CONSEQUENTIAL DAMAGE, INCLUDHNG,

i1
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WITHOUT LIMITATION, ANY DAMAGES FOR DIMINUTION IN THE RBMARKET VALUE OF
THE PROPERTY OR UNIT.

17 Conflnuation of Agreerments and Underslendings,  None 0? the reprasentafions,

warmr‘f’ g, covenants, qre men ta anit disclalmers of Seller and Purchaser that are contained

n this Contract shall survive and remain In effect after the Closing uniess otherwi e specifically
1Uszied.

18, Stipuigted Damagses/Pefaull. i Purchaser fails o perform any of Purchaser's obligations
under ihe Confract (including making e Initial Ja;mm*s scheduled deposiis and cther
paymants) Purchaser will be In "default”. i Purchaser is stilt in defauit ten {10} days aller Seller
sends Purchassr notice thereol, Selter shail be enlited o the remedies provided herein. I,
nowever, Purchaser's defaull is in failing {o close on the scheduled date, then Seller shail!
itave the asbsclute right in Hs sole discrefion, to cancel this Centract without giving
Purchaser any wrior [or subseguent) notification of coportunity to close ot a lalar date,

Upon Purchaser's default {and the expirstion of any notice pericd, if applicable}, all
Purchaser's rights un d this Contract will end and Seller can resell the Property withoul any
gooounting to Burchaser. mquh&S@F urnderstand that because Seller hag taken the Property off
the markat in cordemplation of Purchaser's faithful performance of the terms of this Contract,
has spent monay on sales, adver ising, promaotion and construstion and has incuirsd other costs
incidant to thiz sale, Purchaser's default wifl d lammage Sefler. As compensation for this damage
in the event Seller cancels this Contract because of Purchaser's default, {including, withouwt
imiftation, Purchaser's failure o close on the scheduled date), Purchaser agrees {0 um over to
Selter and authorizas Selier (o keep the inflial Payments and all deposils and other pre-closing
advance payments {including, without irmitation, those on oplions, exiras, upgrades and the like)
Purchaser has then made kar;d which could have been rscuired fo have been made had
Purchaser not defaulted) and all interest which was, or would have been, earned on them, rsﬂ as
hguidated damages {and not as a penally}, Purchaser and Seller specifically agree that S
damages for Furchmser's default are difficult to asceriain at the exsoution of this Cont ra*i and
that there s no other pracise method of c}vwrmmmg Seiler's damages, and Purchaser and
Seler agree tnat this is a reasonable estimate of Seller's actual damages.

8t

Alternaiively, Selfer wilt have the right o specifically enforce this Contract, but wilt not
sue Purchaser for any other damages. if Purchaser defaulis, Purchaser oromises not fo sus for
the return of any aa*’t of the inifial Payments, Purchaser's deposlis or other payvments,  Any
(‘Emrr:agﬁ or loss *%zci ocours o ihe Property while Purchaser is in defaull will not affest Selers
right to liguidated damages.

LJQSFE sceiving written nolification from Sefler in the form of 2 "Notige of Defaull Under
Purchase act‘; ihe Depository and the Title Compeny ., expressly and

irrevoneble authorized, instructed and dirscted by Purc‘wasﬂr W i te “ei%:asa the initial
Payments and .«,si, deposits and olther pre-closing advance paymems a“f} alf interest accrusd
theraon, to the Seller without any further instruction from the Purchaser, and o do so without
regard o any subseguent of future obiection to such rslease by the Purchaser. Purchaser
agrees that, in connection with such release to the Seller by the Denosiiory or the Tite
Company, Purchaser releases, remises and relinguishes the Depository and the Title Comparny
from and against any and all responsibifity andfor fabllity 1o Pur{:haser a5 & resdit of the delivery

of the Inftial Payments and deposit/a advance nayments to Selier as sel forth hereinabove,

At Rights Reservsd
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i Seller defaults under this Contract, Purchassr will give Seller thirty (30) days written
notice of it and if Seller has naol cured the default within such period or, f the cure cannot be
completad within thirty (30) days and Selier has not begun fo cure the default within such thirty
(30} day pericd, Purchaser shall have the right 1o request and recaive a return of the initial
Payments and el of the Purchasers deposits named hereunder, and aff accrued interest
therson, and shall be entitled to reimbursemeant of reasonzble outﬁprockﬁat axpanses incured
iy con necton with this transaction up 16, but not o excead five hundred doftars (3500.00). The
remedy afforded Purchaser in this paragraph a default by Selisr mqééfui'as
Qwrfhdmrs sole and exclusive remedy and Purchas that Purchaser will not sue for
specHic performance of for any other daim, or otherwise pu :

[£3]
3
-1
431
&
by
=R
Q,

&
gag b
ssue Seller [ any ofher damages.
This Paragraph 18 wilt survive Closing,

14, Arbiiralion/Uimitation of Claims. Al diglims, including, withou! limitation, construstion
defects, breach of this Contract, breach of warranly, or otherwise, are limited solely o the
speciic remedias provided for hereln, including Paragranh 18 above, and Paragraph 24 below,
Purchaser and Seller hereby further agree that any controversy, claim or dispule arising out of
ar refaling o (a i this Coniract, (b) any breach thereot, (¢) the sales transaction reflecied in this
Contract, () the construction of the residence which is the sublect of this Contract, andfor (&)
any rapresentations or warranties, express of implied, refating o the Property and the Uni, s

PR

I{.E{
be decided by mandatory and binding arbitration.  Seller and Purchaser agree the following
shall apply: (&) the arbitration shall be dacided by one (1) arbitrator. The Parties shall choose 2
mutuatly aace;ﬁiable arbifrator, and in the svert the parlies cannot agree on the selecton of the
arbitraior, each party shall choose an arbitrator and those two (2) arbitrators shall agree upen
the apo osntmem of & third arbitrator who shall be the sole arb: rator; (b} the fees for the
arbitration shall be shared equa%iy by the parties and reimbursed o the prevalling party by the
non-prevaiing party, and such fess shall be consisient with the fees currently charged by
arbitrators in Clark County, Nevada without regard to the amount in coniroversy, (2} a fing
binding award by the arbitrator shall be made within thirty (30} days from the date of the first
;.ulsca of the dispute unless extended by mutual agreamesnt or ﬂc}cd reason by the arbitrator

nd (d} the arbitrator shall be requi ired to enforce the terms of this Contract and apply applicable
law to support the arbitration decision,

At decisions by the arbitrator shall be fingl, and any judgment upon the award rendered
by the arbitralor may be confirmed, entered and enforced in any court having proper jursdiction
Any aclion, regardiess of form, arising out of the lransactions urnder this Contract must be
e

broL rn by Purchassr within two {2) vears from the date the cause of action acoruess.
¥ J

=
iy

20. Brokerage and Finder's Fees.  Seller has refained, by a separate wrillsn agreement o
licensed real ﬁbtat& broker (“Lisiing Broker”) 1o represent Seller.  Any other Broker is
Purchasers Agent.  Except for the brokers previous lisled, Sefler and Purchaser hereby
represant and warmrent o the other thal neither has contracted with any real esiate broker, finday
or other party in wm@ww with the purchase of the Properly, and that no other thirg party

{including Purchaser’ shall be entiied o “a*yfmem of any fee or compensation as a result of
Purchaser's afczumm; the Prcp*r‘gy Seller Jna *ay Listing Sroker the fee speciiied by separate
agrae mn* betweean Listing Broker and Sealie tsting Broker shall pay any other broker three
percent (3%} of the sales prics out of fhw cormmission, unless agreed ' otherwiss, upon
Closing and funding, Each pary nereby agress o indemnify and hold the other harmbess from
13
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any. 58, iéabi?i*y, damage, cost or expense (including ressonable atiomey's fees) resulling from
the breach of the foregoing representations and warranties.

21 Atforney's Fees,  H either parly employs an atiomey or altormeys o enforce the terms
of this Contract, either by arbifration, ltigelion or negotation, the losing party agrees fo
reimburse the prevailing parfy for reasonable afiomey's fees, arbifration fees, court costs and
gxpenses incurred.

22 Firs and Casyally. Smum e Lini be parliatly or wholly destroved by fire, windstorm
vandatism, terrorism, Act of God, the result of 2 construction accident of cther !fﬁanticigﬂtﬂé
event or casuslly prior o Closing, Sefier shall have the option to rebulld the Uit as soon a
praciicable, or cancel this Contract and return any initial Payments to Pur”haser ”‘f»‘»!?:mr
decision fo rebulid the Unit or cancel the Contract shall be communicatad to Purchaser inwrit
within forty-five (45) days of the loss. Purchaser acknowiedges thal Purchaser shall have no
cigimn to ar inierest in any insurance proceeds atfributable to the loss, and Pu:‘crsaser shiah

i

LJ.J ui‘

remain obligated to f}urcﬁase the Property upon completion of the rapairs or construction,
23, Notices Al notices required or permitied hereunder shall be in writing and shall be sent

by messenger or first-ciass mall to Purchaser or Selier at the addresses indicated in this
Coniract, Time limits s;wc‘“e" in this Contract shall commence on delivery or three (3) days
after mailing, whichaver is less

24, Miscellenecus Provisions. Time Is of the essence of sach and every provision of this
Contract. Al remedies of Seller under this Confract shall be cumulative.  No waivar of a right
provided by this Confract shiali be effective uniess stated in wriling and signed by the party
against whom enforcement of the walver is soughl. No waiver by Sefier or Purchaser of any
breach of any provision of this Confract shall be construed as a waiver of any later breach.
Subject to the next sentence, this Contract is binding upon the heirs, executors, administrations,
successors and assigns, of the respective parlies. Purchaser's rights under this Contract may
rot be assigned, transferred, piedged, ,Hor‘gﬁqbd or, encumbered by Purchaser without the
prior written consent of Seller and any attempt to do so shali be vold and of no effect. Seller's

failure (o give its consent to an assignment shall not give rise fo any claims or damages against
Selier. Furthermore, ‘his Contract shalf not be recorded. Purchaser shall not market, list or
advertise the Unit for sale or lease in any public medium, whether print or glectronic
rmediz multiple listing service or any other publicly avaifable method or form uniil said
unit is closed and funded. The preceding sentence is not intended to limit Purchaser’'s
right to convev and transfer the Unit after Closing, but rather to limit public markefing of
the Unit that competes with Seiler for a Himited period of time. Purchaser acknow edgas
that Seller would not sign this Contract but for Purchaser’s promises in this Section 24,

in the evant Seller damages any Purchaser-furnished fem or \FJ""’? Seller may at s
option elther replace same of repalr same in a reasonsble manner and o & reasoneble exe t
arovided however, in no event shail Selier be reguired 10 expend more than five hundred dollar
($500.00) 1o repair of replace any Purchaser-fumished ftam or work,

PURCHASER ACKNCOWLEDGES RECEPT OF THE PUBLIC OFFERING
STATEMENT AND ALL ATTACHMENTS THERETO AND AS A PART OF ThE
CONSIDERATION HEREIN, AGREES TO BE BOUND BY ALL TERMS AND CONDITIONS
CONTAINED THEREIN WHICH SHALL SURVIVE CLOSING.

e
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Tower Homes LLO
TUME04 B 450 puar

171



25. Contract Represenis Enlire Agreemnent,  This Confract containg the entire agreement
between Saller and Purchaser with respect to the purchase of the Froperty and the construction
of the Unlt, and replaces all prior agreements or understandings, if any. Seller is not bound by
any statement, promise, condition or sfingistion not specifically sat forth in this f“@ﬂﬁ;:act i)
SALESPERSCM OR REPRESENTATIVE OF SELLER HAS ANY AUTHORITY TO MAKE
ANY ORAL STATEMENTS OR AGREEMERTS THAT MODIFY, ADD TO OR CHANGE THE
TERME AMD CONDITIONS OF THIE CONTRACT, AND PURCHASER ACKNOWLEDGES
THAT PURCHASER HAS NOT RECEIVED ANY PROMISE OR BEEN ADVISED OF ARY
MATERIAL FACT NOT SPECIFICALLY SET FORTH IN THIS CONTRACT. The verbal
ststemenis made 1o Purchaser on behalf of the Selter are not intended o, and do nad, form any
part of any agreament between Saller and Purchaser, as they were Undersiocod and agreed to
have been merely made in the course of negotlations of the parlles. No adveriising or
promotional activities made or conducied by Seller or Seller's agenis or repressniatives shall
be binding upon Seller unfess the same are axpressly sef forth in this Conlract or In &
subseguent writlen @greemﬁ{* xeouted by Seller and Purchaser, Neither this Coniract nor any
mernorandum tharssl ehail be fz:porded irr the Gfficlal Public Records of Raal Property of Clark

(S

County, Mevada, in the evant of recordation by Purchaser, this Contract may be terminaled af

the cption of Seller upon notice by Seller to Purchaser, and the Initial Peymenis shall be

ratainsd by Selier heresin,

26, Soecial Provisions, if ary {if nong, write “None™:

27, Periormance of Acts on Business Davs.  As used hereln, the term "business days” shall

mean Monday through Friday, undess any m’ such days is & “’Q federat holiday.  Uniess
=]

spacifically slated o the ccmizary, alt referencas o days hereln shall be desmed {o refer o
catendar days. In the eventihst the fina! cate for payment 0“ any amount or performance of any
act hersunder falls on 2 Saturday, Sunday or holiday, such payment may be made or act
parformead on the nesd succesding business cay.

2
‘Q‘C}

Counlorperie and Fax Signetures.  This Confrect an -i'.‘f r

zrecuted in any numoar of countarparts, with each ¢ oumer;za being deemed o be an originad
instrument, but all such counterparts fogether shall constitute t:m one agreement.  Fax
signatures on documents will be treated the same as oniginal sagﬁaiures howevar, each party
agrees that they will promptly forward originally executed documents to the ofhsr party i
regyested.

el rirestiErioemte ymemae [Dr

w0 0 Al 1 Ly ,;»d‘v

P

25 Addendum A and Addendgum B are incorporaiad herein as part of this Contract.

£ HERECGE the parfies heve executed this contract. The "Effective Date” of this
ilmtr;m Sv?‘ia-ﬁ be the date on which the later o sign of Seller or Purchaser shall execute this
Condract end deliver at | gne fully executed counterpart (o the other party herels o o the

Al Righls Reserved
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PURCHASER MAY CANCEL THIS CONTRACT BY GIVING WRITTEN NOTICE OF BUCH
CANCELLATION TO SELLER AT ANY TIME UNTIL MIDNIGHT OF THE FIFTH CALENDAR
DAY FOLLOWING THE DATE ON WHICH THIS CONTRACT S EXECUTED BY
PURCHASER, A WRITTEN NHOTICE OF SUCH CANCELLATION MUST BE DELIVERED
PERSGONALLY TC THE SELLER, OR SENT BY MAILING NOTICE THEREOF 8Y PREPAID
UNITED STATES MAIL TC THE SELLER OR SELLER'S AGENT FOR SERVICE OF
PROCESS. THIS RIGHT OF CANCELLATION DOES NOT APPLY IF PURCHASER HAS
PERSONALLY INSPECTED THE UNIT BEFORE SIGNING THE CONTRACT. THE SELLER
SHALL, WITHIN 18 DAYS AFTER RECEIPT OF A NOTICE OF CANCELLATION, RETURN
ALL PAYMENTS MADE BY THE PURCHASER.

SELLER: PUROHASER:
TOWER HOMES, LLC
I citeis
Hhy
Rodnaey C. Yanks, Menaging Member Mame
Dale Date:
Addrass, 4270 8. Decatur, Suite A2 Address
Las Vegas, Nevada 88103
Phone, T02-262-6138 Home Phone
;a{«-g»mp ie v‘j@ri‘i ?”";E"ﬂl{)ﬂelu e - e
Facsimie,
E-hail
145
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Exhiblt B - Certificate of Acceplancs
Addendum &
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EXHIBIT “4"
LEGAL DESCRIPTION

vy T,

PARCEL NG, [ APM: 176-04-601-012

THE WEST HAL BAST QUARTER (SE 1/4) OF THE SOUTHWEST
QUARTER {gw & OF THE NORTHEAST OUARTER (N 1/4) OF SECTION 4, TOWNSHIP 12
SOUTH, RANGE 68 EAST, MILE. & M.

s

PARCEL NG, 20 AFR 176-04-601-013

) OF THE SOUTHWEST
TION 4, ‘f‘i}‘v’\*ﬂ? 22 S,

C o b e
HH{{,E ER(EW

5

; t
FEIBEAST, MDERB, &M

R *

THE WEST
N 'fx. LTEE f::?
o

SOUTHEA
O vmw

(W 172y OF THE SOUTHEWEST Qb;«‘u{u HO(SW ) xﬁ‘ THE
’3 FOTHE WNORTHEAST QUARTER (RNE 1/4} OF SECTIC . T
j ; AST, MDDV & M,

wh

LITH, r@c\r? G

e
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CERTIFIC

EXHBEIT "B

TE OF ACCEPTANCE

The undarsignad, (whether one of more, “Purchaser™), has inspected thae condominium unit in
Soanish View Tower Homes that Purchaser Is purchasing {being Unit No, 3, and has had
access and onportunily o inspect afl portions of the Condominium butlding, commaon areas,

parking faciiilies, driveways, and all other improvemens located on the Land {(as gescnbad in
the FPurchase Condract) wilh the exception of the interior of other individual units

eI

UMmprovemeants™), [ogether with the

pafined in the Purchase Contract) for

Unit and improvements 1o be in the condi

which the
apslicabie

trmorovermants in thelr prasent

arato and hereby waives

same excest as set foth i the 5

construction in its presant condition.
EXECUTED ORN THE DAY OF

PURCHASER:

Unit will be purchased and afl

coandi

aspecis of the improvements

gltar’

opporunity fo review all Plans and Spedifications {as

the Improvermnents. Purchaser nas found and certifies the
required pursuant to the Purchase Conlract unde
mprovermants constructed it conformity with the

5. Purcheser accordingly accepts the Unit ang &l
tion sublect only to the punch list items on Schedule 1

any claims regarding construction, design or any other
and acknowledges (hat there 18 ne warranty o the

s Lirntled Warrenty, and Purchaser otherwise accepts zll

Al Fighis Resorved
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ADDENDUM “A7

Addendum lo Purchase Contract between Tower Homaes, LLC, a5 Seller, and
er, covering ihe regl oroperty commonly known as Unit®

2% Purchaser

The foliowing Forms sre atiached 1o and & part of this Cendract:
[ Alrport Notse Disciosure
£l Gaming Overlay Disclosure

i1 Cpunty Zoning Disclosure

}

i Dities Owed and Confirmation Regarding Real Egiate Agand Halationship

P

Lddgandum B Spanish View Towsr Homs Feslures

—

_conthe  foorof

Diate Cata
Tower Homes, LLC Purchaser
By Purchaser

Fodney O, Yanke, Managing Member

Soarish View Tower Homes Adtendum “A" o Purchese Conlrag!

pai]

Al Bights Hasaned Inilizals Seller
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ADDENDUM TO PURCHASE CONTRACT

Contract executed b

N , as Purchaser(s), dafad
ooerty COMMORTY Krown @s Lt & LG the foor of Spanish View Tower Mo

soresd by oot s5 az follows!

F

This Addendum, vpon its executlon by both parifes (8 herewith made an integral part of the
WHEN PROPERTY COMPLETED THIS IS A BIKNDING MGN"{EW:J{

SEEK COMPETENT LEGAL A ANDJOR COUNSEL SEFORE SIGRING

The undersigned Purchagser, having nspected the at,gxm [5
condiions ool stated and soknovdedoes receini Of e G

enfinned Purchias

FULLY UNDERST

ang

2
All Bights Reserved inittaly  Seller Fuarrhaser
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ADDENDUM “B™: SPARISH VIEW TOWER HOMES FEATURES

EXTERIOR FEATURES

The Spanish View Tower MHomss CG?‘*’:QW nlkim ks e be built scootding 1o plans and speciication by

architects retaned by Towser Homes, LLC Tower Homes"} with modifications Dy Tower Homes during
e construchon process.

Exterior is EFS and Qi&&‘b Blans calt for &% of concrete batween floors. The party walls are double wall
constroction with two iayers of '“irywdiE 3 lavers of B-19, scund insulation betwaen studs and 2 leyers of
sheglrock on sach properly cwners sikis.

=

i baicony relings compliment the |

Diouble thermo paned glass will vary in nurber and size due to the varsty of Aoor plens. The amount of
irdal glass ares will vary depanding on the floor plen selsctad

The roaf & 2 single ply system over lapered insulation on

The sncinsed swimming poois sre oversized with nearby whirlhoo! spas. Thare will be landscaping within
e pool courlyard, the motor courl and 8t the entrance. (Astro Tur}

Tennis courts

Booquetbal courts

Putiing Green

Salon and Day Spe and Tanning Facilites

Joggingfffalking Path
gomng g
Z [xog Runs {(Smalt dog & large dog ares)

nosores of Recrsationzl Faciitios

{&gdendurn B, Page 1 of 8}
Al Righis Reserved indligis Seiler Purchaser
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BUILDING FEATURES

Thare is a Daterer's kitchen for privete functions.
Thers is 2n BOG0 square foot Events Room with kilchen in Tower Two.

Thera is 2 first class private health cub with full ime professional staff and sigte-of-the-arl eguipment
ineludad in HOA,

Armpie storags rooms are available for purchass
There Is 4 conciarge siation in each lobby.
There are 102 guest-parking spaces pius straet arking

Thare are four fnors of inside Parking. 2 below grade and 2 above grace. Al units have 2, 10 fool wide
carking speces. Thereis a imited n mber of afsv availahle a8 an oplion.

e
o
-
;::“
Z
s
"L/
L

f \cyes to the private parking garage is through confrolied access getes. Each Homeownsr will recaive
fwo transmitiers,

Valet and Vehicle Appesranse arez in Towers One, Two and Three.
One watarlass Suiomebile Detall per month included n HOA fee.
Pegt Controt inaluded in HOM fee,

Weter included in BOA fag

Visitor acoess is through the lobby via a phone entry system that will also provide the Homeowne?
with video capahility Srough their television.

& Four bemed Security {CPR and medical emergency rained).
There are 5 elevators, [Hmensions: 878" wide X 55 L,efp Bfi ' tali ere approximate, Thers s an
sxpress elevator io the top four floors. ("Note: Floor #7 wo colinted )

Thars are 3 stairway exits from the buliding

(Adderdum B, Page 2 of &)
Al Rights Raserved initimls Salier Furchassar
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BUILDING FEATURES (cont)

There i3 8 maintensnce worl area for an on-giie ampioyee, HisfHer dutles will include but are not imited
528

Landscaps Cieaning tha pool

Cleaning garage greg Cleaning hatways
Lighting Maintenance {on-site} Trash duty

Al strugiurat ioors will be constructed using plywood forms, thus there witl be minor markings i the
conecreta ceiings.

The building fas & firs sorinkler system for the sommon areas as well as the individual unis.
g e ¥

Easy access (o the 215 Beltway,

Al Rigits Resoived
Tower Homes LLT
TYIRIGA 6B 4250 pom.
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IHTERIOR FEATURES

Celings are designad to be 17 feel on all floors exaept the lop thres Tioors which

“

| residences will have s large covered terrace with ceramic e floors. Tolal sguare footaws

"
92

T
2,
¥
i

bMechanical plans call for most uniis to have two (2] AC units, (Water source heal pumps)

Urdts wili have Tamily rooms,

Large deluxe kitshens with breakfast nooks with granite and maride countertops and floos
appliances — 427 refrigerator freezer, dishwasher, double oven, microws

disposal, insta-Hof, Walk In kitchen pantry and dehixe sabinals.
8 foot sofid doors hroughout
Grand aniry way with art galleries and marite floor

Dislre hardware, trim and baseboard.

hMastar bath with Jacuzzi tub, his and hers sinks, separate showers
yenity with marbie or granite and deluxs plumbing fixtures andg irim.

Al badrooms have bathrooms and walk in closeis.
Fraswired for alarm to securily -~ service is oplionat,

Upgreded camet or wood flooring (optional,

Flurnbed for waler sofiener and rovorses osmosis units.
Owarsized waler hesters.

Caundry rooms with deluke front-loeding washer and dryer

3

Fowder raomm with ¥ bath,

Larges linen area cabinats,

i

Ungraded electrical fixtures.

A rooms wired for osiling fans.
& rooms wired for cabie TV

Cat 5 telephone and Gata wiring.

Aff Righis Reserved
Tower Homes LLC
T4 G 450 pom
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NTERIOR FEATURE

i
£33
&
2
-
o
L

-

internet high speed sccess T-1 (optionall,
Selact units {optional} gas fireplaces.
Bult in vacuum sysiams

intercom with G player.

.27 evtonior wall insuiation,

Al interior walls to be sound msulated.

Snergy aflicient — lower ity costs.

Higl perforrnance dust pane deluxe windnws ang doars,

Windows Wil be sealed and designed o decrease oulside nolss and temperaiure transfer,
Large 12"« 8 windows in family view room

g i

2" % 8 bay windows In master badroom.

{Agdendum

5y
Bl
s
R
[
s
L)
N
[
=N
(4]
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MOREFE U ES

With the Customer in mind. ...

Apnliances are stainless stegl and include a side by side refrigerator, dishwasher, convection
overn, MiCTowWEVE, f} warming drawer and a gae cook-lop with down drafl veniilation.  Front
mading washer/dryer s included,

Master hathrooms will have o & whirlpoo! ub and OVERSIZED shower with two
shower heads, Guesi ba M fO" st units will have 2 37 shower or largar,

Mirrars above the bathroom vanity will typically be full height (up W the celiing} with two or three
ights, depending on floor plan. D&%té‘:?ﬁdfﬂa with pedestat sinks will not have a deveinper
& b

supplisd mirror.
Fedestal sinks zre standard in Powder Rooms.
Flurmbing fixtures are brass finished, as displayed in sales office.

The kitchen and bathroom cabinet finishes are avatable n several altermnatives. Buyers choose
from standard seiections.

Lighting consists of recessed lighis and other fixtures similar to or the same as the sales office.
The building will be wired for cable TV, multiple shones bres and hgh speed intermet.

Mnere is an oversized BO-galon hot water heater Tor sach und

'ge \fgaw fre-
udt-in and shelving,

closets ideal for bullt-ing. Buver is responsible for the design and construction of

o

> sobd with finighed walls, with ong cozt of orimer and painted.

1 iy surounding door frames will be primed and painted. Fram
Seoevse of the high cellings and smooth walis | ydhiTe, W (eSO
ing i fexture of smoath walls are gesired,

G0N G NG

All Fiights Reserved
Tower Homes LLC
1115604 @ 450 pam

fniger-ointad wood, sultable for painting,
e oy waller o palrter view your anit
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UPGRADES

For whictt vou pay a little more ... ..

Wine chiliers may be available.

Several job stalned hardwonds are avallable in z vast array of types, col
Firenlaces ars available on all floors,

Hutied gings is available for most showers.

OU'S G

d prices.

Homeowners may upgrade to a different stvis of carpet for an additional charge.
Y Upg y ! g

There is a vast selection of lighting availabie. (See sales office.)

Ciher speclal up
uabm ts {See sales office)

worades may be avaliable, Le speclal stones, cabinet finishes and glass fr
2

Aft Rights Feserved initials  Seller FPurchase

Towsr Homes LLO
11504 2 450 pan.

185



The cholces are vours._.....

You may select from hardwoed floor samples with varying stains. (See sales office)

The Kitchen island will be siab granite. The island top i avallable fo rateh you siab countertop chotce.
You may selent from »t eaqi six (B} slab gramie colors for youwr isfand kKitchen counter tops, The back
sphsh ~il Be 127 ¥ 127 tiles from the courtertop to tha bottomn of the upper cabinet. Additionally, we have
seversl granits usgrads choices for an addiional cost,

You may seiect from vatious carps! styles and colors for the bedroom area. {See sales ofi
You may selest hard surfaces for the bathroom fioors, venlties, shower and twb surround from the
displays in the sefes office, {Le. marble or slate}, Granite s avallable at an additicnal charge for these
gress, You are alowed 1o mix and maich these surfeces, Showers will be surfaced o the celling end
whirinon! tubs will have & 27 high He surmound.

Pegastal sinks are avaiable inmost floor plans as an alternative selection.

*Tower Homes reserves the right to am nd any sature d ¢
to n cessary changes i desi n or const ue ion,

{hddendum B, Page 5 of 8)

All Righte Reserved Initials  Sefler e Burcheser
Tower Homes LLC
THYRI08 @ 450 pon
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CONDOMI

SPANISH

COUNTY OF CLARK

AFFIDAVIT OF PURCHASER
IUN INFORMATION STATE ENT
VIEW TOWER HO ES CONDOMIKIUK

PLURCHASER:
SELLER Tower Homes, LLG
CONDOMINIUN: Spanish View Tower Homes

UNET

LEGAL DESCRIFTION:

PURCHASE CONTRACT DATE:

PURCHASE CONTRACT ADDERNDUN DATE (i applicable

avel

PURPOSE:

issue e

knowing mat the Seller, lenders

idavit is made for the follow }
ge loans in connection with the purchase of units in the Spanish View
cwer Homas {iiy to affirn Purchasers underst
nature and cmf:ﬁ!i

ing purpeses: (I} to induce fenders fo make

anding with respect 1o the
noof the Unit and (i) o Induce titis insurance companies o
surance policies on units in the Spanish View Tower Homes,

. and fitle insurance companies will rely on the

siatements in this affidevit

BEFORE ME, the unoers!
who s personally kn

aath deposed and &,a;d.

oW

1. P am
years and am fully
statarmenis, matlers,
corract

All Rights Rasarved
Tower Homeas LLC
THAB04 @ 4:80 pun,

Fey
(AT SEE R

igned official, on this day appeared the zhove-named Purchaser,
me, and first being duly sweorn according o law upon Purche se's

the perscn named above a
competent to make this sffidavit,
ar stated hareln, and am

L!‘z

4(‘1'\"‘
= TR

Affidavit of Purchassr

Taf2
fritisle Seller Purchaset

187



2 [ signed the Purchase Contract o purchase the Unit located In the
Spanish View Tower Homes (and Adgendum to Du:é“a se Coniract, if apphcablel, as
gach is described above.

3. Vreceived & Public Offering Information Statement from the Seller before |
signied the Purchase Contract,

4, Even though | may have seen or been shown a furnished model, 2 Unit
maintained by the Selfer as a sales office, or a "ypical unil” which has been newly
decoratad, | have received ng prom'ée or representation from the Seller or any of i
represeniatives that | will receive as part of my purchase any such decorations or
furnishings, except as completed in the Unit purchased by me.

5. | am purchasing the Unit for r“w awn personat use, for re sid@ﬂtifsi and
spproved purposes, and, in mrchacmc the Unit, | have not soughd out, nor am | relying
upon, the skil or judgment of the Selier nor its rapl ssantatives in advising me as o the
suitabiity of the Unit for any particular commercial use or cther purpose for which | am

urchasing i

B. i" 3} am [ not purchasing the Unit for my own ocoupancy. If the Unil is

for my own occupancy, it will be my [L3] primary [L3] secondary h-gm\,.

MNams:

Signed and sworn to before me, the undersigned authority, onthis ___ dayof L2008
by
Motary Public of Nevada
Affidavit of Purchaser
2nfz
Afl Rightls Resarved nitisls  Seller o Purchager

Tower Homes LLT
1504 @ 450 pam,
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EXHIBIT G
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FAX TRANSMISSION SHEET

MITZ, WALTON & HEATON, LTD,
601 SOUTH TENTH STREET, SUITE 201
LAS VEGAS, NEVADA 89101

TELEPHONE
W, OweN NITZ {702} 474-4004
James H. WALTON
Wi Liam M. HEATON TELECOPIERS
ASHLEY E. NiTZ {702) 384-3011
STaceY K. NiTZ-ALBREGTS (702) 387-7897

JAMES A, FONTANO

[ate: Adgust 23, 2006
Tos Hodney Yanke
From:;, Witliam M. Heaton, Esa.

Fax No.: (702Y739-7431

Subject: Robert ang Ann Muelier

You shouid receive 5 pages (including this cover sheet).
COMMENTS:

Please see attached letter of Augusi 23, 2006 and enclosure,

0 THIR FACSIMLE MESSAGE |8 ATTORNEY PRIVEEGED AND CONFIDENTIAL, INTENDED ONLY FORTHE

T NAMED AROVE I THE § GE IS NOT THE INTENDED RECIFIENT R THE
T, YOU ARE HEREEY HOTI THAT ANY
PROFIBITED. W YOU HAY VED THIS
COMMUNICATION IN ERROR, FLEARE WAMEDIATELY NOTIFY US BY TELEPHONE {ABOVE-LISTEDY, AND RETURN THE ORIGINAL BEESALE
TO UG AT THE ABCWE-LISTED ADDRESS Via UnITED STATES POSTAL SERVICT. THANK YOU.
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Wil CIWE N RITZ

AMEE L WA LT N

WOLLL AN . FAEATUR
ALERLEY E. MNITZ

STADEY K. NMITEALERESTS
AAMER AL FUEMTARNG

Via Facsimile

Fax No. {702) 739-7434
Mr. Rodney O, Yanks
Tower Homeas, LLC

&
i, ;
LAW OFFICESR

ks — ' S gt v 1 i YT " L gty
Nrrz, Warron & Hearon, Lo,
GUIT SOUTH TENTH STREET, SLHTE 2401
LAS VEGRAR, NEVADA B9 101

August 23, 2606

8337 W. Sunset Road, Suite 300
Las Vegas, Nevada 85113

Re: Rgbert and Ann Mueller

PTLRY AT SN

TELECOGRERS
P72y Z84-300% 1

LR BET7TERST

Enclosed for your review and file is a copy of correspondence dated August 23,
2006 that | received from the Musller's counsel, Paul Connaghan. After you have had an
apportunity to review the enclosure, please give me a call.

WHH:.cmi
Enclasure

Sincerely,

NITZ, WALTON & HEATON, LTD.

s £ EPAY
P r et A N
B e

d

Wilham H. Heaton
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Ay P e camr o
B/ R L80e TlodaY DEANER, B SCAN giu—(._... ERGE B

DEANER, DEANER, SCANN, MALAN & LARSEN
Attorneys at Law

"H}Mr]es H Denper A PROFESSIONAL CORPORATION J-‘ma-ti'wuy Ciuliz

T. Duw g Las Dreaper {1044, TS0 120 Foutly Fourth Btret, Suite D08 Lowrence B Balp e
Bervars Williams Reapsn for V:gn:, Mevada BGint Pand 7. Cogumg]mn
Dauglae B Makan Telephene (7025 4026011

Hyent A, Loreen Fax {702} 36

v\"mw.({mt E"]'K‘)HRW Lo

August 23, 2004

Vin Fax - 387-7867
and First Clase Mail

Tower Homes, LLC &

Rodney C. Yanke, Managing Member
ofo Willam H Hr‘-“-n{m} l‘sgq.

Nitz, Walion & Heaton

601 South Tenth Street, Suite 701

Las Vegas, NV 28101

RE: Muelier, Robert & Ann - vs - Tower Homes, LLC, aka Spanish View Tower Homes C'SVT™
Drear Will

Thank you for your letter dated August 18, 2006, We appreciate your suggestion that the
perties and their counsel think cutside the “box"" to gain the return of the Muellers’ deposit of
F219.000.00. in that spint, and 1n order to assist us in orafting a resolution, please noe the
Muellers' requests, below, in italics,

SVT"s Contraet with the Muellers states that SVT delivered 2 Public Offering Statemen
("POS) to the Muellers. Presently, the Muellers do not have the POS. Please immediately
provide @ copy of the POS, if and as 1t existed when the Muellers' signed the Contracr on July
12, 2005, as well as copies of any and all attachments, and any and ol amendmens.

Please let us know if and when ST recorded o declararion (CC & Rs) and a fina!
condomiriim map for the project.

Because the offering by SVT involves 2 PO3, the Muellers ate entitled 1o considerable
transparency from SVT at least pursuant w Nevada Revised Statures (NRS) Chapter 116, and
Nevada Administrative Code (NAC) Chapter 116, The straightlorward reguests for information
ihfs Mueilers made, by way of my letter to wou ag S\/’ T's counsel, are reasonabie and consislent
with the their nphts under NRS and NAT Chapter 116, particularly regarding their $219,000. ﬂ

deposit. SVT could give the Muetiers great comfort in the form of hard proof showing that the
$219.006.00, and all other Buyers’ deposits, are beng hendied in eccordance with NRS
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Williem FL Hezton, Esq.
August 23, 2006
Page Np. 2

H6411(1), Unfortunately, and contrary 1o NEE 116 417111}, [ am informed thal My, Yanke told
the Muellers more than once that he put their $219.000.00 in 2 London bank, but would not
disclose which cue. As such, Mr, Yanke made it appesr as though he embezzied and/or
misappropriated the money, and gave rise to our threat of criminal charges should Mr. Yanke not
simnply and properly socount for the $218,000.00, (NRS 205.320 does not apply to or prohibit
such a threat)

I an apparent efiort 0 reassure the Muellers, vou claum that thelr $219.000.00 s on
deposit with Business Bank of Nevada, and offer your client's swom statement as proaf. I
waorld be a step in the right direction, along the lines vou proposed, to have Mr. Yanke swear,
wnder gath, that the Muellers' §219,000 00 and all other Buyer deposits have abways been
handled and arg being handled in accordance with NRS 116.411(1), and all deposits remais on
deposit with Business Bank of Nevada, Send the sworn statement 1o this office.

Assurning SYT 18 as confident a5 you represent in its ability to timely deliver the ur
within 2 years (i the face of the project’s lack of progress and extraordinary cash outiay ~ which
you estimated at 530 million to $60 million, and its ten claiins — which you sald were about
another 360 million) then SVT should happily reassure Buyers by responding to reasanable
requests for information such as the Muellers®

However, assuming Mr. Yanke and SVT still refuse 10 disclose the information we
requested in my August 11 letter, please suggest (in the spirit of thinking owside the “box”, and
m addition 1 the sworn statement from Mr. Yanke} an alternative ro give the Muellers the hard
proof that their entive $219,000.00 and all other Buyer deposits have at all fimes been handied
and are being handled in accordance with NRS 116.411(1), and remain on deposit with Business
Bank of Nevada

Mote that NRS [16.411(1) does not permait $VT or My, Yanke 1o borrow and place & lien
against the Buyer's deposits, NRS 116,41 1(1) provides as follows:

L Except a5 otherwise provided in subsections 2 and 3, a deposic made it connection with the purchase or
reservation of & unit from 2 person required 1o deliver a public offering statement pursuans to subsection 3 of MRS
P16.8107 muef be placed in escrow and hetd ither o this State or in e state where the unil 8 locstad in an socount
designsted solely for that purpose by # tcensed Utle insurance company, &n independent bonded s3orow comparny,
or an institution whese scoounts ate insured by a governmental agency of instromentality umtil

(a} Deltvered (o the declarant &l closing;

(b)Y Defivered o the declarant necause of the purchaser's default under a contiact 1o purchase the unit;

{c) Relessed o the declarant for aw addizlonal Hem, irmprovement, optional tem or slteration, it the amount &0
relensed:

1) Must not exceed the lesser of the amount dug the deciarant from the puschaser at the thne of iz release or the
spount expended by the deciaram for the purpose; end
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William H. Heaws, Esg.
August 73, 2006
Page No.

{25 Must be credited npon the purchase price; or
(¢} Refunded o the purchaser. (Eraphasls added )

Agy provision contrary to NRS 116.411 in SVT's Contract with the Muellers is void as a
matter of law. Accordingly, we object to, reject and do not recognize any lien upan the Muellers'
5219,000.00 depostt, and heveby demand that yeu immediately pass this on to ary and Gl
present or prospeciive lenders who claim or may claim a securiry interest in the Muellers'
3219000 deposit. If there ave any such lenders, ather than Business Bank of Nevada, please

fnforim ws of their names and addresses.

You have suggested that the Muellers atternpt (o resell the unit ar assi g the Contract.
Withour analyzing the information we request by way of this letter, it is premuaiute for the
Mueellers to consider or agree to anything other than the assignment of the Contract 1o SV in
wxehange for the rentri of their §219,000.00 deposit, pius interest and aforney fres,

(Note that we are providing copies of this letier, your letter to me dated August 1§, 20086,
and my letter and enclostres daserd August 11, 2006, to Business Bank of Nevada, the Nevada
Rzal Bstate Division, Attorney General's office, and U8, Department of Housing and Urban
Development - hereby urging the Division, the Attorney Genegal's office and HUD to investizate
SVTs offering. to take any action they deem fit and to re-examine the exemptions SVT clalmed
under NRS Chapter 119 and 151.8.C. 1701, ot sen.)

We wrge yowr and SV T's forthright and pood faith reply {0 this letter on or before August
20, 2006, The Muellers reserve all rights and waive none at law and in squity.

Yery muly yours,
DEANER, DEANER, SCANN

MALAN & LARSEN

FPRC o
ENCIOSUreE

oo, Gail Anderson, Real Estate Administrator, Neveda Real Fatate Division
Departent of Housing and Urban Development, Richard K. Rainey, Regional Direcior

vada Atomey General’s Offics, Bureat of Conswmer Protection

FAOFFHUSCLILMTE Mussior S d RebmoiHentenl ol e
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FAX TRANSMISSION SHEET

NITZ, WALTON & HEATON, LTD.
6041 SOUTH TENTH STREET, suiTeE 201
L.AS VEGAS, NEVADA 89101

TELEPHONE
W, Owen Nitz {702} 474-4004
JAMES H, WALTON
Wi Liam H. HEATON TELECOPIERS
ASHLEY E, NITZ (7032) 384-3011
STACeEY K, NITZ-ALBREGTS (702) 387-7887

JAMES A FONTANG

Date: August 23, 2008
To: Rodney Yanke
From:. Wiiiam H. Heaton, Esq.

Fax No. (7025 739-7431

Subject: Rebert and Ann Mueller

You should recelve 5 pages {including this cover sheet).

COMMPRNTS-
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Fach Person that is a party fo an exgcutory contract or unexpired lease rejected pursuant
to the Plan, and only such Person, shall be entitled to file, not later than thity (30) days afier the
Confirmation Date, & proof of ¢laim for damages alleged 1o arise from the rejechion or
termination of the contract or lease to which such entity is a party. Anry such timely-filed Claim
will be determined by the Bankruptey Court pursuant to Bankruptey Code sechion 502(g), and (o
the extent aliowed, will be classified in the appropriate Class, Any Claim for rejecuon damages
not timely filed in accordance with this paragraph will be deemed disallowed,

. Retention of Liens

In the event of a Timely Refinancing, all valid, duly-perfected and enforceable liens
agamat the Property (other than that held by Bank of George) shall attach to the proceeds of the

refimancing, and shall no longer he valid and enforcesble agamst the Property stself, In the event
il

of a sale of the Property under the Plan, such sale shall be made free and clear of all lieps, claims
and interests {other than that held by Bank of George), and such liens, claims and interests shall
attach to the proceeds of the refinancing, and shall no longer be valid and enforceable agamst the
Property itself. Holders of Sceured Claims shall retain any valid, perfected hiens against Estate

agsets other than the Property,

Each of the foregoing provisions in the paragraph above 15 expressly subject to the

provisions of this Plan, and o any avoidance actions or Claim objections that the Trustee may
bring.

H. Beadline For Administrative Expense Claims/Other Claims Related to
Bankruptev Case

All Administrative Claimants shall file motions for allowance of Administrative Expense

Claims incurred from and after the Petition Date through and including the Contirmation Date

Claims shall be disallowed and forever barred. Any Creditor or party in interest having any
Clainm or cause of action against the Debtor, the Trustee or against any of the Debtor’s or the

e

frustee’s professionais relating o any actions Ot inactions m regard to the Bankrupicy Case mus

pursue such Claim or canse of action by the commencement of an adversary procecding i the

SOEMANPODOCS PCTMOCSIRISGSE 44}
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Bankruptey Case within sty (60} davs after the Effective Date of the Plan, or such Clatm or

cause of action shall be forever barred and released. Nothing in this section shall be construed fo

modily, exiend or otherwise atfect the Bar Date for tiling pre-petition Claims against the Debtor,

which Bar Date was January 1, 2008, This scction shall not apply to the Bank of George Claim, |
which shall be an Allowed Claim without further proceeding or order.

1. Post-Confirmation Comnpensation of Professional Persons

Compensation for services rendered and for reimbursement of expenses incurred by the
Trustee or & Professional Person after the Confirmation Date need not be approved by the
RBankruptcy Court. Professional Persons may invoice the Trustee directly, providing & copy of
the invoice to the United States Trusiee and any other person requesting such a copy i writing
afier the Confirmation Date. The Trustee shall follow the same procedure with respect to his
own fees. If won days pass without objection, ali objections are deemed waived, and the Trustee
may pay such invoices without further Order of the Bankruptey Court; provided, however, that in

the event of a dispute regarding such compensation or reimbursement, the Trustee or

Professional Person may submit an application w the Bankruptey Court for review of the reque
for compensation and reimbursement, and the Bankruptey Court retains jurisdiction o hear and
approve such application and compel payment thereon. Such post-Confirmation Date
compensation for services rendered and reimbursement of expenses shall be considered an
ordinary cxpense of the Estate,

J. Compensation of the Trustee

The Trustee’s Fee {or all services rendered in the Bankropicy Case, both pre- and post-

confirmation, shall be caleulated as follows:

i. In the event the Property is sold for a gross purchase price of $45,000,000
or Tess, or is refinanced in a fashion which vields the Estate gross proceeds of $45,000,00¢ or
less, ther the Trustee shall be allowed a Trustee’s Fee of $250,000 plus his actual hourly rate,
capped at | percent of the gross sales price or gross refinancing amount.

2. [ the event the Property 1s sold for a gross purchase price of between

SOUIAAPODOUSPOBOCSTIRESARE 41
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P $45.000,000.01 and $35,000,000, or 15 refinanced in 2 fashion which vields the Bstate gross
2 | proceeds of between $45,000,000,01 and $55,000,000, then the Trustee shall be allowed »

3 H Trustee's Fee {a} as deseribed in paragraph 1 above, plus (b) an additional amount cqual 10 2
4 b pereent of the difference between (1) the gross sale price or gross refinance amount, as !
5 apphicable, and (31} 545,000,000,

£ 3 In the event the Property is sold for a gross purchase price of greater than

$55.000.000, or is refinanced i a fashion which vields the Ferate gross procecds of greater than

hae

$55.600.000, then the Trustee shall be allowed a Trustee™s Fee (a) as described in paragraph 2

9 b above, plus (b} an additional amount cqual te 3 pereent of the difference between (1 the sale

16 I price or refinance amount, as apphcable, and (11} $53,000,000.
11 The Trusiee’s Fee was negotiated with certain key Creditors, and 15 expected to result i a
12§ fee ultimately paid to the Trustee in an amount less than the fee provided under Bankruptey Code

13 0 section 326

14 K. Net Operating Reserve
k5 Notwithstanding any other provision herein, untl final Distobutions are made o

16 1 Creditors in accordance with this Plan, the Trustee shall maintain at all times & nct operating |

17 B reserve ip the Bstate w an amount of his discretion, but in no event Tess than 31000060

8 L. Re-vesting of Assets in the Debtor
19 In the event that both {i) the Debtor achicves a Timely Refinancing, and {u) ali Clams

I N ' oy - .
20§ against the Fstate are fully satisfied, then the Trustee will seek a fimal decree from the
Bankruptcy Court providing for, among other things, the re-vesting of all Estate ussets in the

L Debtor,

24 &, Cancellation of the Debtor’s Stock

[

In the event that the asscts of the Estate are exhausted before all Allowed Claims agamst

26 ¥ fhe Estate are full v satisfied, the Trustee will seek a final decree from the Bankruptey Court

37 o ) . .
=/ oroviding lor, among other things, the cancellation of all Equity Interests i the Debtor.
p , !
= IX.

ODMAPCHOCRPOROCRIRISESE 7 - 47
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LIQUIDATION ANALYSIS

Al In General
For Creditors to make an informed decision about whether to aceept or reject the Plan,
the Trusice provides the following liguidation analysis. The data contained m the Financial

Projections accompanying this document are estimates only, based upon the best information -1

currenily available, The Trustee reserves the right 1o revise the data as more accurale
mformation becomes avatlable.
I any Creditor votes w reject the Plan, the Bankruptey Court must determine that each

such Creditor will receive or retain under the Plan property of o value, as of the Effective Date of
the Plan, that is not less than the amount that such Creditor would receive or retuin if the Deblor
were Hguidated in a case under Chapter 7 of the Bankruptey Cede. This is commonly referred 1o
as the “best ingerest of Creditors test.” The Trustee believes that the Plan complies with the tesl

B. The Plan Priovities Follow the Chapter 7 Priarities

The Trustee believes that the “best mterest of creditors”™ test 1§ satisfied by the Plan for a
variety of reasons, the most important of which may be this: The priorities set forth in the Plan
precisely follow those set forth in Chapter 7 of the Bankruptey Code. Thus, essentially by
definition, under the Plan, Creditors will receive no less than they would under a Chapter 7
Lguidation. For the reasons discussed below, the Trusiee believes that Creditors will ultimately
receive more under the Plan than they would under a Chapter 7 liquidation,

. Timine of Distributions

Under a Chapter 7 liquidation of the Debtor’s non-exempt assets, most Classes of
Creditors would probably be forced to wait longer for payment on account of Claims than they
would under the Trustee’s proposed Plan. Absent approval of the Plan, significant htigation
would likely ensue, ncluding Higation with Yanke, OneCap, the Mechanics™ Lien Creditor, the
Pre-Purchaser Claimants, and athers. Such litigation could easily last a year or two, possibly
longer. considering appeals. Under the Plan, this litigation is avorded, and Distnibutions to
Creditors can begin as soon as Claims in a given Class are fixed and sufficient assets exist 1o pay

them.

SODMAPCOODPCDOCR RIS ’ 4”
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. Amount of Bstributions

The tirng of the Distributions will affect the amounts ultimately paid to Crediors here,
The longer Creditors wait Tor the liguidation of the Property, the more interest continues to
acerue on senjor Secured Claims, thus eroding the ultimate Distributions to junior Creditors,
Because the Plan avoids the litigation described above, it avoids the delay inherent therein, thus

preserving more value for Creditors. The Plan also avoids the signifieant expense that would be

it:

mvolved with such Hiigation, agam preserving more vatue for Creditors,

In the event of & Timely Refinancing under the Plan, all Aflowed Claims will be satisfied
in (ull - & result not probable in a Hquidation under either Chapter 7 or the Plan. |

The Trustee helieves that one key to a successful ortcome in this Bankruptey Case Hes m
reakizing maximum value for the Property. Absent confirmation of the Plan, the Trustoe believes
that sermior Secured Creditors would likely foreclose on the Property, and that a foreclosure sale
would not realize maxhmam value for the Property. The Plan embodies the results of extensive
arms length negotiations between the Trustee, Yanke, OneCap and the Mechanics” Lien
Clatmants, and the votes of these creditors and parties 10 mterest on the Plan represent their
respective consents and agreements o the treatment afforded cach of them and one another under
the Plan. As such, the Plan avoids & hurmed “fire sale” of the Property, and mstead provides {or
a2 fully-advertised sale of the Property over a reasonable Ume period with the help of seasoned
professionals - all of which should help realize maximum value {or the Property. The Trustee J
helieves that the Sale Procedure established i the Plan will accomplish this goal.

The Trustee beleves that a secend key to a successful outcome in dus Bankruptoy Case
lies in the following: Were this case administered under Chapter 7, the Trustee could do nothing
other than Hauidate the Debtor’s assets, object to and fix Claims, and distribute the proceeds of
the non-exempl assets in strict conformity with the prionues established by the Bankrupiey
Code. Under Chapter 7, the Trustee believes that relief from the automatic stay would hkely be
sranted to all senior priority creditors (e.g.. OneCap, the Mechanics’ Lien Creditors, ere.), and

that those Creditors would likely foreclose on therr sceured interests m the Property outside of

the jurisdiction of the Bankruptey Court, with no opportunity for orderly marketing and

LV AP UG URP OO0
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crbidding in accardance with the Sales Procedures provided under this Plan. Scerion 1123(5)
of the Bankruptey Code, by contrast, allows the Trustee (through the Plan} much greater
fexibility. including the ability to impair certain Classes of Claims: to assume cerlain coptracts:
i provide for the settlement of certain Claims; to permit the retention by various parties of thewr
interests in assets of the Debtor: and to modify the rights of holders of Secured Claims. The
Trustee's Plan doce all of these things, In utilizing the greater flexibility provided under Chapter
I'1. the Plan achieves a more favorable resolution of key Claims than wounld be passible ander
Chapter 7, thus reducing the amount of Claims that will vltimately have to be paid. This
resotution is achieved through a more efficient procedure than would be possible in a Chapter 7
Lguidation -- meaning administrative expenses arc likely to be less. These factors allow
Creditors a greater chance at a betier recovery than could be achieved i a Chapier 7 hquidation,
it st afl,

Additionally, the Plan allows the Estate to take advantage of provisions of the
Bankruptey Code which may avoid millions of dollars in default interest, late charges, and
accelerated debt owed to OneCap, and instead “cure” that debt at & much lower amount than
would be possible cutside Chapter 11, And the Plan aflows for a reasonable amount of time w
adequately market the Property, thus avoiding the risk of a forced sale which is likely o yicld a
lower price.

Rased on all of the foregoing factors, the Trustec believes that the Plan will realize a
higher net return for Creditors than would a Chapter 7 hquidation, and thus satisfics the best

pferest fest

E. The Trustee’s Finauncial Prejections
I Orverview
The Trustee’s Financial Projections arc attached as Exhibit “1” hereto. The Financial
Projections show various possible outcomes for Creditors in the Bankruptey Case Fach mo

provides the following information:

{(H The amount for which the Property is sold or refinanced under a given scenario,
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This figure 18 at the top of cach model

s

(2} The aggregate dollar ameount of Claims that the Trustee estimates may be Allowed
in cach Class under a given scenarto. These flgures are found in the colams titled “Amount
Tentatively Allovwed.™”

e

{33 The aggregate dolar amount that the Trustee estimates the estate may be able ©

iz st

pay each Class under a given scenario. These figures are found 1n the column titled “Proposed J

Payment.” This column also 1Hustrates al whal priority level Estate assets would be fully

depleted under a given scenano. |
{4 The percentage distnibutions that the Trusiee estimates will be paid on account of

Allowed Claims n cach Class. These figures are found sp the “Dhstribution %7 colummn.

'y

2 The Different Possible Oulcomes

Model A7 lustrates 8 worst-case scenanio, with the Property selling for 336
Moadel “F” illustrates the opposite end of the spectrum -- a best-case scenurio, with the Property
seiling for $90 million, and the Trustee conducting a comprehensive round of claim objections,
thereby reducing the total Allowed Amount of Class 14 Claims which share in the sale proceeds.
The models in berween “A” and “F 7 itHustrate varions middle grounds. Model “G” illustrates
Yanke or the Debtor achieving a Timely Refinancing, with net refinuncing proceeds of S80
miliion. and Yanke or the Debior having negotiated substantial reductions to Class 14 Claims.

The models make clear that in order for Class 14 Unsecured Claims to receive amy
distribution, (i) Yanke must achicve a Timely Refinancing (including the required ncgotiation of
discounted Claim amounts), or (1) the Property must sell for $50 million or more, and the

Trustee must achieve success with Claim obicctions,

3, The Models Are Liouidation Analvses

Uther than Model 6.7 each model provides a hgurdation analysis at vanous sale prices,
hecause, as described above, the priorities set forth in the Plan precisely follow those set forth in
Chapter 7 of the Bankruptey Code. Thus, essentially by definition, under the Plan, Creditors will
receive no less than they would under o Chapter 7 hquidation.

4, Diisclaimer

(DN PCTDOSPOTHOUTIRISSNE ' 46
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The projections confained i the models represent the Trustee’s predictions of future
evernts based vpon various assumpiions. Those saticipated or expecied future events may or may
rot occur, and the projections may not be relied upon as either a guarantee or as other assurance
that the projected results will actually occur. Thus, while the Trustee believes that such
projections are reasonable, there is no assurance that they will prove fo be accurate. Because of
rtaintics inherent  any predictions of future cvents, all Creditory and other interested
partics should be aware of the risk associated with these projections and the possibility that the
actual experience in the future may ditfer in material or adverse ways,

X,

MISCELLANEGUS PROVISIONS OF THE PLAN

A Adl secfion 1129(a)(4) Pavmenis Subieci to Banicrupiey Court Review

As required by Bankroptey Code section [129(a)(4), all payments made or to be made by

the Trustee for services or for costs and expenses in or in connection with the Bankruptey Case,

or in connection with the Plan and ineident to the Bankruptey Case, are subject to approval of the

Bankruptey Court as reasonable. To the extent that anv such payment is not subiect to the
procedures and provisions of Bankruptey Code sections 326 through 330, then such Bankruptey
Court approval shall be deemed to have been given through entry of the Confirmation Order
unless, within ninety (907 days of such payment or request for such payment, the Banlruptey
Court, the United States Trustee, the party making the payment, or the party receiving the
payment challenges or sccks approval of the reasonableness of such payment. No other parties
or cutitics shall have standing 10 make such a challenge or apphoeation for approval. Nothing
this provision shall affect the duties, obligations and responsibilities of any entity under
Bunkrupley Code Sections 326 through 330

B.  Default

1. Events of Default

Ti

e following shall be eventys of defanlt under the Plan:

{a} The faithme of the Trustee to make any pavment required under the Plan whesn
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due; provided, however, that, except as otherwise provided i this Plan or the SPF Loan
Documents, no defauit shall be deemed 1o have occurred if such missed paviment is made within

thirty (30) days of its due date.

{hy Failare to comply with any provision of this Plan,
2 Conseguences of Default

Fxcent as otherwise provided in this Plan, an order of the Bankruptey Court issued upon
application by a party in interest, or the SPF Loan Decuments, if an event of defaulf under this
Plan occurs and is not cured within thirty (30) davs afier sorviee of written notice of default on
the Trustee, any helder of an Allowed Claim may seek rehef from the Bankruptey Court,
including but not limited w filing motions to enforce the Plan, wrev oke the Confirmation Order,
to convert the Bankruptey Case 1o one under Chapter 7, or o dismiss the Baskrupicy Case. Any
party requesting such relief shal! bear the burden of proof with respect thereto. Such notice o7

relief is not required to be sought by Bank of George prior to enforeing its ights under the SPF

Loan Documents.

C, Lifigaticn

f S P LU SO P SN [ e o ey St bda¥c)
The Trusise Iidb lacked funds o OEhCT 1es0urees ”3 tne

“state to finanee an mvestyation
as to claims or Causes of Action that he, the Istate or the Debtor may hold. Accordingly, from
and afier the Confinmation Date, the Trustee and the Estate shall retain all clamms or Causes of
Action that they have or hold against any party, mcluding against “insiders” of the Debtor (as
that term is defined in section 101(31) of the Bankrupicy Cade). whether arising pre- or post-
petition, subject to applicable state law statutes of hmutation and related decisional jaw. whether

sounding in tort, contract or other theory or doctrine of law or equity. Confirmation of the Plan

effects no seftlement, compromise, waiver or release of any Cause of Action unless the Plan or
Confirmation Order specifically and unambiguously so provide, The nondisclosure or

nondiscussion of any particular Cause of Action is not and shall not be construed as a settlement,

will be designated as representative of the Estate under section 1123(b)(3) of the Bankruptey

Code and shall, except as otherwise provided herein, have the right to essert any or all ofthe
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i above Causes of Action post-confirmation in accordance with applicable law. Notwithstanding

| the foregomg, neither the Trustee, the Debtor, nor the Dstate have. or shall assert, any claims or

Causes of Action against Bank of George, or with respect to the SPF Finuanoing.

3. Modification/Amendment of Plan

1. Amendments Prior to Confirmation

4

The Trusice may propose any namber of amendments to or modifications of the Plan, or
may rescmd and withdraw the Plan in its entirety (with or without substitution of a replacement
plan}, at any time prior to confirmation. If the Trustee revokes or withdraws the Plan, or if either
confirmalion or the Effective Date does not occur, then the Plan shall be deemed null and voud,
and m any such event, nothing contained herein shall be deemed to constitute an omission or a
waiver or refease of any Claims or inferests by or agamst the Trustee, the Debtor or any other
Person, or to prejudice i uny manner the rights of the Trustee, the Debtor or any other Person in
any further proceedings involving the Debtor,

2. Amendments After Confirmation

The Plan may be modified by the Trustee at any ume afler the Confirmation Date,

-
=
e
it

1

provided that such modification meets the requirernents of the Bankruptey Code, The Tr
may, with the approval of the Bankruptey Court, and so long as it does not materiaily or
adversely affect the interests of Creditors, remedy any defect or omission, or reconciie any
inconsistencies in the Plan or in the Confirmation Order, in such munper gs may be necessury o

carry out the purposes and intent of the Plan.

3. Effect on Clanms

& Creditor that has previously accepted or rejeciad this Plan shall be deemed to have
accepted or rejected, as the case may be, this Plan, us modified. unless, within the tme fixed by
the Bankruptcy Court, such Creditor elects in writing to change ifs previous acceptance or

retection,
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E. Reservation of Section 112%(b) Rights (Cramdown}
I any Class of Creditors holding Claims against the Debtor rejects the Plan, the Trustee,

- pursuant to Bankrupicy Code section 1129(h), will seck confinmation of the Plan1f all of the

applicable requirements of Bankruptey Code section 1129(a), other than those of section
1129083 8), have been met,

I, Exempiion from Transfer Taxes

Pursuant to section [146(a) of the Bankruptey Code, (a) the transter of the Property or
any other property under this Plan; (b} the creation, modification, consolidation or recording of
any decd of trust or other security interest under this Plan, and the securing of additional
indebtedness by such means or by other means under this Plan; (¢} the making. delivery or
recording of a deed or other instrument of wransfer under this Plan; and (d) any transaction

contemplated above, or any transactions arising out of, contemplated by or In any way related to

the foregoing (incloding any Trustec’s Deed upon sale in connection with the SPF Loan
Documents), shall not be subject to any document recording tax, stamp tax, conveyance ice
intangible or similar tax, morigage tax, stamp act or real estate transfer tax, morigage recording
tax or other similar tax or governmental assessment. All applicable state and local governments
and their oficials and agents shall be directed to forego the collection of any such tax or
assessment, and to accept for filing or recordation any of the foregoing instruments or other
documents without the payment of any such tax or assessment,

G. Post-Confirmation Status Reporis and Final Decree

The Trustee shall file status reports with the Bankruptey Court on a quarterly basis after
entry of the Confirmation Ovder, describing the progress wward consummation of the Plan. The
status repoits shail be served on the United States Trusice and any other party i inferest which
has requested in writing after the Confirmation Date that the Trustee provide i with 2 copy of
any such status reports. The status reports shall include a disclosure of the Debtor’s Cash
position and the extent of any prepayiments of the Debtor’s obligations during the reported
quarter.

When the Plan is fullv administered in all material respects, the Trastee shall file an
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apphcation for a Tinal decree. The effect of 2 final decree entered by the Bankruptoy Couwrt will
be 1o close the Bankruptoy Case, and 1o re-vest all roemaining Estate assers, if any, in the Debtor
Atter such closure, a party seeking any tvpe of reliet relating to a Plan provision can seck such
refief in a state court of gencral jurisdiction or can petition the Bankruptey Court to re-open the

Bankruptey Case.

The Trestee shall pay post-confirmation foes pursaant to seotien 1930 of Title 28 of the
United Suates Code 1o the exient required by law. The amount of fees due shall be caleulated and
paid based on disbursements made pursuant to this Plan, Non-plan disbursements shall not be

counted for purposes of the calculation,

i Post-Confirmation Jurisdiction
i Purposes

Except as otherwise provided in this Plan, the Buankruptey Court shall vetain jurisdiction
over the Bankruptey Case subsequent to the Confirmation Date to the fujlest extent pernmited
under section 1334 of Title 28 of the United States Code, mncluding, without Hrmitation, for the
following purposes:

{4} To aliow, disallow, determine, liquidate, classify, estimate,
subordmate or establish the prionty or secured or unsecured status
of any Claim. inchiding the resolution of any request for payment
of any Administrative Expense Claim and the resolution of any and

all objections fo the allowance oy priority of Claims;

() To determine any and all few applications of the Trustee or
Professional Persons and any other fces and expenses authonzed o
he paid or reimbursed in accordance with the Bankruptey Code or
the Plan;

() To resolve any matters refated to the assumption. assigmment or

rejection of any executory contract o unexpired lease, and 10 hear,

to determine and, if necessary, to Hauidate, any Claims arising

CODMAPCDGCS PO IEIAGEE

]

112



(o

Case 07-13208-ham  Doc 307  Entered 12/08/08 18:06:23 Page 69 of §

theretrom or cure amounts related thereto;
{dy  To ensure that payments to holders of Allowed Claims and
Distributions (o Eguity Interest holders are accomplished pursuant
o the provisions of this Plan;
{e) To decide or resolve any motions, adversary proceedings,
contegted or Hingated matters and any other matters that mav be

pending on the Effective Daie;

() To bear and determine any and all actions mtiated by the Trustee
to collect, realize upon, reduce (o judgment or otherwise hgumdate
any Causes of Action:

g} Tor enter such orders as may be necessary or gppropriate o

implement or consummate the provisions of this Plan and ali
contracts, instruments, releases and other agreements or documents |
created i conpection with this Plan and/or confirmaetion, mcluding
actions to enjoin enforcement of Claims inconsistent with the
terms of the Plan, except as otherwise provided herein;

{h} To decide or resolve any cases, coniroversies, sutis or disputes that
may arise in connection with the consummation, inierpretahon or
enforcement of any Final Order entered m this Case, this Plan,
confirmation ot any party’s obligations incurred in connection with

this Case;

{1) To hear and determine any dispuie or Claim iavolving or against
the Trustee, or involving or against any Professional Person

crapioyed by the Trusiee;

) To modify this Plan pursuant fo section 1127 of the Bankruptey

Code, or to modify any contract, instrument, release or other

ODRAPCDOCSPCDOURIRISASE
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1 agreement or document created n connection with thig Plan; or o

z remnedy any defect or omission or reconcile any nconsistency in

3 any Bankruptey Court order or any contract, instrument, release or

4 other agreement or document created in conmection with this Plan

s in such manner a8 may be Necessary or appropimale (o consummate

6 this Plan, to the extent authorized by the Bankruptey Code,

7 (k) To issue mjunciions. enter and implement otker orders or o take

b such other actions as may be necessary or appropriafe to carry ont

4 the intent of this Plan or to restrain interference by any party with
10 consummation, implementation or enforcement of any order or this
iy Plan, except as otherwise provided herein:
1z (h To determme disputes regarding titie of the property clammed 1o be ,‘
3 property of the Debtor or s Bstate;
b4 {my  Todecide or resolve any matter aver which the Bankruptey Count
15 has jurisdiction pursuant 1o section 505 of the Bankruptey Code;
16 in} Te hear and determine disputes concerning any event of default or

L7 alleged event of default under this Plan, as well as disputes
18 concerning remedies upon any event of defanit;
19 () To determine any other matters that may arise in connection with
20§ or relate to this Plan, any order entered in this Bankruptey Case, or
i any comract, mstrument, release or vther agreement or docuwment
22 created in connection with this Plan, except as otherwise provided
23 herein;
24 {pi To hear any other matters not inconsistent with the Bankruptey
25 Code; and
24 (g} Te entor a final decree closimg the Case.
27 2. Abstention
28 if the Bankruptoy Court abstains from exercising or declines fo exercise jurisdiction, or is
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1 || otherwise without jurisdiction, over any matter arising out of the Bankruptey Case. this post-
2 1 confirmation jurisdiction section shall have no effect npon and shall not control, prohibit, or linit
3 1 the exercise of jurisdiction by any other court having competent jurisdiction with respect to such

4§ matior.

5 £ General Provisions

6 i Unclaimed Fuids ‘
7 Any Distnbution by check 1o any holder of an Allowed Claim, if unclammed or uncashed |

8§ by the pavee thereof within 120 davs after issuance and delivery by regular United States Postal I
9 | Service mail shall become property of the Estate, and all liabtlities and obligations of the Trustee |
1O} to such payee and any holder of such check shall thereupon cease. Any check distmnbuted to a

It § holder of an Allowed Claim shall bear a legend that the check shall be void 1f not cashed or

120 presented for payment within 120 days of the date of issuance.

i3 2. Notice
id Notices provided pursuant to the Plan shall be served as follows: 1
15 Ifter the Debior: o the Trusree:
1 . - N FIYYL 3 I3
o Tower Homes, LLC William A. Leonard. Jr.
(7 Atin: Rodney Yanke 5030 Paradise Road
®237 West Sunset Road, #300 Suite B-216
18 Las Vegas, NV 89113-2201 Las Vegas, NV 89119
19 With a copy to. With ¢ copy 1o:
70 R . . S . ‘ .
20 Tower Homes, LLC Suthivan, Hill, Lewn, Rez & Engel
31 oo Wilham L. MeGimsey, Bsg. At James PLHIH, Esq.
- 316 5. Sixth Street, Suite 300 228 South Fourth Street, First Floor

. Las Vegas, NV 89101 Las Vegas, NV 89101
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Additvional copies io!

OneCap Mortgage Cotporation: Withiarm Noall, Esg.

¢/o James MacRobbie, Hsq. ¢/o Gordon & Silver

Teffroy R. Sylvester, Fsa. 3961 Howard Hughes Plwy,, Oth
Sylvester & Polednak, Ltd. Floaor

7371 Prairie Falcon, Suie 120 Las Vegas, NV 89104

Las Vegas, NV 89128

Laurel B Davis, Esq. Donna M. Osbom, Esq.
Fennemore Cralg, P.C. Terry A. Coffing, Esq.
300°S. Fourth Street, Swite 1400 Marqus & Aurbach

Las Vegas, NV 8911 001 Park Run Drive

Las Vegas, NV 89145

Bank of George

ofn Candace C. Carlyon, Hsq
Shea & Carlyon, Lid.

701 Bridger Avenue, Sutte 850

ol P54
& b

Las Vegas, NV 89101

o

3 Headings
The article and section headings used herein are for convenience and reference only. and
do not constitete a part of the Plan or in any manner affect the tenms, provisions, or
interpretations of the Plan.
4. Severabibity
If anv provision of this Plan is determined by the Bankruptey Court to be invalid, illegal
or unenforceabie or this Plan is determined to he not confirmable pursuant to section T129 of the
Bankruptey Code, the Bankruptey Court shall have the power to alter and interpret the Plan or
any provision thereof to make it valid or enforceable to the maximum extent practicable,
consistent with the original purpose of the term or provigion held to be mvahid, votd or
unenforceable, and such term or provision shall then be apphicable as altered or mterpreted.
Notwithstanding any such holding, alteration or mterpretation. the remainder of the terms and
provisions of this Plan shall remain in full foree and effect and will in no way be affected,
impaired or invalidated by such holding, alteration or interpretation. The Conlirmation Order

shall constitute a fudicial detenmination and shall provide that each teym and provision of this
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Plan, as it may have been altered or interpreted in accordance with the foregoing, is valid and
enforceable purseant 10 its ferms.
5. Governing Law

Except 1o the extent that the Bankruptoy Code or other federal law is applicable or as
provided in any contract, instrument, refease or other agreement entered into in connection with
this Plan or in any document which remains unaltered by this Plan, the nghts, duties and
obligations of the Debtor and any other Person artsing under this Plan shall be governed by, and
constroed and entorced in accordance with, the internal laws of the State of Nevada without
giving effect to Nevada's choice of law provisions,

. Successors and Assiens

The righis and obligations of any entity named or referred to i the Plan shail be binding

upon, and shatl inure to the benefit of, the successors and assigns of such entity,

7. Plan Is Sell Executing

The terms and provisions of this Plan are self~executmg on the Effective Date.
XL
EFFECT OF CONFIRMATION

A, Bindine Effect

Confirmation of the Plan will not terminate the Estate nor re-vest Estate assets 1z the
Debtor. To the contrary, from and afier the Effective Date, the provisions of the Plan, the
Confirmation Order, and any associated findings of fact or conciusions of faw shall bind the
Trustee, the Estate, the Reorganized Debtor, any enfity acquining property under the Plan. and

any Creditor of the Debtor, whether or not the Claim of such Creditor is irnpaired under the Plan
and whethier or not such Creditor has accepted the Plan.

i. Passible Discharoe of the Debtor

in the event of a Timely Refinancing, the Reorganized Debtor may apply o the

Barkruptey Court for a discharge.” Any discharge will have no effect on the Bank of George

A discharge may have Hitle to no aciual effect, because n the event of 2 Timely Refinencimg, all claims will be
paid in full, thus leaving no claims to discharge. The Trustee has included this provision, however, af the request of
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Cramm, Otherwise, the Reorgamzed Dobior is not entitled to recerve & discharge. pursuant w
section 1HATAWINAY or (B of the Bankruptey Code.

C. Post-Confirmation Conversion or Dismissal

A Creditor or party in inferest may bring a mohon (o convert or dismiss the Bankruntcy

Case under Bankruptey Code section F112(b)(7) afier the Plan is confirmed if there is a default
orming the Plan. I the Bankruptey Court orders the case comverted after the Plag is
confirmed, property of the Estate that has not been disbursed pursuant o the Plan will revestin
the Chapter 7 estate and the automatic stay will be retmposed upon the revested property to the '
extent that relief from the automatic stay was not previcusly authorized by the Bankruptey Court
during the casc.

The order confirming the Plan may also be revoked under very Himtied circumstances.
The Bankrupicy Cowrt may revoie the order it and ondy if the order of confirmation was
procured by fraud and 1f a party in interest brings a motion to revoke confirmation within 180
days afler entry of the order of conlirmation.

L. Tay Consequences

CPERSON CONCERNED WITH THE TAX CONSEQUENCES OF THE PLAN
SHOULD CONSULT WITH HIS/HERATS OWN ACCOUNTANTS, ATTORNEYS, ANLVOR
ADVISORS TO DETERMINEG HOW THE PLAN MAY AFFECT FIS/HERATS TAX
LIABILITY. The following disclosure of possible tax consequences 1s intended solely for the
purpose of alerting readers about possible tax 1ssues the Plan may present to THE DEBTOR'™S
ESTATE. The Trustee CANNOT and DOES NOT represent that the tax consequences
comtained below are the only tax conseguences of the Plan, because the Internal Revenue Code

conrately stare al]

[
o

embaodies many complicated rales which make it difficult to completely an
of the fax implications of any action or ransachion
The Trustee is unaware of any adverse lax conscquences of the Plan as to the Estate, The

Trustee expects to minimize the tax Hability upon the Estate and, to the extent permitted by the

{continued)
the Debtor. which has informed the Trustee that the Debtor's potential lending sources may insist on 2 discharge as &
tvpe of “clean up” order,
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internal Revenue Code, will seek to expense from current income the amounts paid under the
Plan. Notwithstanding the foregoing, the feesibility of the Plan does pot depend on the
deductinlity of amounts paid.

To the extent that funds of the Bstate (as opposed o third party funds) are used o pay
back faxes or tax penalties of the Estate, those expenditures may nof represent pavients that can
be deducted as expenses for federal or state income tax purposes, potentially resulting in
mereased tax lability to the Estate,

The Trustee is unaware of any adverse tax conscquences of the Plan to Creditors
generslly, 11is not necessary or practicable to present a detatled explanation of the federal
mcome tax aspects of the Plan or the related bankruptey wx matters invelved in the Bankrupiey
Case. The Trustee 15 unawiare of any tax conseguences resulting from the Plan o cach indrvidual
Crediior which would vary significantly from the past tax consequences realized by cach
mndividual Creditor upon receipt of paymient from the Debtor, EACH CREDITOR IS URGED
TO SEEK ADVICE FROM HIS/HERATS OWN COUNSEL OR TAX ADVISOR WITH
RESPECT TO THE TAX CONSEQUENCES RESULTING FROM CONFIRMATION OF
THE PLAN.

E. Exculpation

From and after the Effective Date, neither the Trustee nor any of his respective present or
former members, officers, directors, managers, emplovees, advisors, accountants, brokers,
attornevs or agents, shall have or incur any lability to any holder of a Claim or Equity Interest or
anv other party 1 interest, or any of their respective agents, emplovess, representatives, fipancial

dvisars, accountant, brokers or attomeys, or any of their successors or assigns, for any act or
omission in copnection with, relating to, or arising out of the Baskrupicy Case, the pursuit of
confrrmation or the consummation of tus Plan, except for willful misconduct, and m all respecty
shall be entitled to reasonably rely upon the advice of counse! with respect 1o their duties and
responsibilities under this Plan or in the context of the Bankrupicy Case. No holder of a Claim
or Bquity Security, nor any other party in interest, mcluding thelr respective agents, employees,

representatives, financial advisors, attorneys or Affifiates, shall have any right of action against
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the Trustee nor any of his respective present or former members, officers, directors, managers,
emplovees, advisors, accountants, brokers, attomeys or agents, for any act or opmssion In
connection with, relating to, or arising out of, the Banlauptey Case, the pursutt of confirmation
ol the Plan, the consummation of this Plan or the adnunistration of this Plan, except for (a) such
parties” willful misconduct: and (b) matiers specifically conternplated by this Plan,

F, Indunctisn/Farther Actions

From and afier the Effective Date, the assets of the Debtor dealt with under the Plan shall
be free and clear from any and all Claims or the holders of Claims, except as specitically
provided otherwise in the Plan or the Confirmation Order, and all entitics that have held,
currently hold or may hold a Claim or other debt or Hability or an Equity Interest are
permanently enjoined from taking any of the followng actions on account of any such Clatms,
debis, habilitics or rerminated Dauity Interests or rights: (1) commencing or continuing in any
manner any action or other procecdimyg agamst the Trustee, the Reorganized Debior or property
of the Estate; (2) enforcing, attaching, collecting or recovering in any manner any Judgment,
award, deeree or order aganst the Trustee, the Reorganized Debtor or property of the Estate; (3)
creating, perfocting or enforcing any Lien or encumbrance against the Trustee, the Reorganized
Debtor or property of the Estate; (4) asserting a setoff, right of subrogation or recoupment of any
kind against any debt, lability or obligation dug to the Trustee, the Reorganized Debtor or the
Estate; and (8) commencing or continuing any action, in any manner or any place, that does not
comply with or is inconsistent with the provisions of thig Plan or the Bankruptev Code,
mncludmg, without Hinitation, the assertion of any claim or defense against Bank of George oy
with respect to the SPF Loan Documents. By accepting Distributions pursuant to this Plan, cach
holder of an Allowed Clamm receiving Distributions pursuant {0 this Plan will be deemed 1o have
specifically consented o the wyjunction set forth in this section.

From and after the Dffective Date, the Trustee shall be enuitled to contrel the financial
affairs of the Estate without further order of the Bankruptey Court and to use, acquire and
distribute assets of the Estate [ree of any restrictions of the Bankruptey Code or the Bapkruptey

Court, except as specitically provided otherwise in the Plan or the Confirmation Order. The
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Trustee shall be authorized to take such actions and fo execute, deliver, file or record such

contracis, instruments, releases and other agreemenss or documents and 1o take such actions as

may be necessary or appropriate to effectuate, implement and further evidence the terms and
conditions of this Plan and any sccurities issued, mansterred or canceled pursuant to this Plan.
XIL

CONCLUSION AND RECOMMENDATION

The Trustee believes that this combined Plan and Disclosure Statement and its exhibits !

demonstrate that the Trustee™s Plan will provide the greatest amount of funds for the payment of

-t

he legitimate Claims of Creditors. The Trustee strongly urges all Creditors fo voie (o gecept the

Plan. You are urged fo complete the enclosed ballot and return it immediately in accordance

with the instructions in scetion [H{CY above.
X

GLOSSARY OF DEFINED TERMS

As used in this Plan, the following terms shall have the respective meanings specified

below:

i Administrative Claimant: Any Person entitled to payment of an Admanmstrative
Expense Clamn.

2. Admmistrative Fxpense Clain: Any cost or expense of administration of the

Bankruptey Case that is entitled to priority in accordance with Bankruptey Code sections 503(b)
and 507(a)( 1), including, without Hmitation: anv actual and necessary expenses of preserving the
Fstate incurred from and after the Petition Date through and including the Confirmation Date; ali
allowances of compensation and reimbursement of costs and expenses ro Professional Persons,
as approved by a Final Order of the Bankruptey Court; and any fees or charges assessed agamst
the Fatate under Chapter 123 of Title 28 of the United States Code.

3 Allowed: With respect to a Claim of any nature, 2 Claim is "Allowed™ if 1f meets
gither of the followmg two requiremenis:

a.  proof of such Claim was filed on or before the Bar Date, or, il no proot ot

claim is filed, the Claim has been or hereafter is histed by the Debtor in s
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schedules as Hquidated n amount and not disputed or contingent as 1o
Liability, and, in either case, no obpection to the aliowance of such Clamm has
been filed on or before the Claims Objection Date; or

bz Claim as o which any obiection bas been fed and such Chaim has been
altowed in whole or in part by a Final Order of the Bankruptey Court.

4. Bank of George Clatm: Al amounts due to Bank of George pursuant to the SPF

Loan Documents, including, without limitation, ell principal, interest, defaulf rate interest, late

charges, attorneys’ fees, appraisal fees, reconveyance fees, and other fees and costs.

5. Bankruptey Case: The instant bankruptey case.
& Bankrupicy Code: The United States Bankruntey Code, Title 11 of the United

states Code, sections 101, et seq.. as amended.

Bankrupicy Court: The aniz of the United States Dhistrict Court for the Distict of

Nevada, constituted pursuant to section 1515 of Title 28 of the Uniled States Code, having
jurisdiction over the Bankruptey Case to the extent of any reference made pursuant fo section
15870y of Title 28 of the United States Code, or in the event such court ceases 1o exereise
jurisdiction over the Bankruptey Case, such court or adiunct thereof that has junsdiction over the
Bankraptey Case.

8. Bankruptey Rules: The Federal Rules of Bankruptey Procedure, as amended,

g, Bar Date: Japuary 1, 2008, as established by the Bankruptey Court order entered

Avngust 27, 2007, pursuant to Federal Rule of Bankruptey Procedure 3003(e)(3), atter which any

nreol of clam or interest filed will not be allowed and will have no effect upon the Plan and the

holder of such filed proof of claim or interest shall have no right to vote upon or participate |

any Distributions under the Plan.

10, Benchmark: Benchmark Enterprises, LLC, a Nevada hmited hability company,

L1 Business Dav: Any day that is not a Saturday. Sunday or legal hohdavy as

identified in Federal Rule of Bankrupioy Procedure 9006,

£2. Cash: Cash and cash equivalents, including, but not limited (o, bank deposits,

checks and other simular items.
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offsers, or other rights of any kind at law or iy equity, held at any time by the Trustee, the Deln

Yo
S48, 549, 550 or 553
14 Claim: Any right to pavment from the Debtor, whether or not such right is

g

of performance if such breach gives rise to a right to payment [rom the Bebior, whether or not
such right to an equitable remedy 1s reduced 1o judgment, fixed, contingent. matwred, unmatu

disputed, undisputed. secured or unsecured.

are made o Creditors in such Class, or such other date(s) as the Court may order
16, {lass; A group of Claims classified together in a Class designated m scotion V
of this Plan,

17 Confirmation Date: (1) If no appeal of the Confinmation Order is filed, the s

Business Day after the expiration of time for an appeal of the Confirmation Order; or (it} il an
appeal of the Confirmation Order has been filed. the first Business Day after the expiration of
time for an appeal of the Confirmation Order provided that ne stay of the Confirmation Orde

pending appeal has been grapted; or (i) if an appeal of the Confirmation Oyder has been filed

o

or terrmation of such stay,

Plan in accordance with the provisions of Chapter 11 of the Bankruptey Code.

CODMAPCDOCSIPCDOL SRS RE Y

In Possession or by the Trustee pursuant to Bankruptey Code sections 506, 510, 544, 345, 547,

i3 Causes of Action: All causes of action, claims for relief, Claims, debis, defenses,

A

or the Estate, whether or not such rights are the subject of presently pending lawsuits, adversary
sreceedings or appeals, including, without limitation, (1) causes of action belonging to the Debtor
P ¢ ) ging

or the Trustee as of the Petition Date, (1) causes of action belonging to the Debtor, the Trustee or

ihe Estate that arose after the Petition Date, and (1) rights exercisable by the Debtor as a Debtor

reduced o judgment, liguidated, unliquidated, fixed, contingent, matured, unrnatured, disputed.

undisputed, lezal, equitable, secured or unsecured, or any right to an equitable remedy for breach

ol

15, Claims Objection Date: With respect to cach Class. the date imitial diswributions

i

and & stav of the Confirmation Order has been granted, the first Business Day after the expmation

8. Confirmation Order: The order entered by the Hankrupicy Court conlirming the
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19, Creditor: Any Person who has a Claim against the Debtor that arose on or before

the Petiion Date, or a Claim against the Debtor of any kind specified in section 502{g}. 502(h) or

3020y of the Bankruprey Code.

20, Debtor Tower Homes, LLC, a Nevada himated habibity company.

21. Debtor In Possession: The Debtor, dunng the time m which it was acting as a

Debtor [n Possession pursuant to sections 1107 and 1108 of the Bankruptey Code.

22, Disclesure Statement: The Trustee’s disclosure statement filed pursuant fo

Bankruptey Code sectiopn 1125, as embodied in this document.
23 Distribution: The property reguired by the Plan to be diswibuted fo the holders of

Atlowed Claims.

l\J

4. Effective Date: The Confirmation Date or such other date as the Bankrupicy

Court may order.

%3

I8 Fquity Inferest: The interest, whether or not asserted, of any holder of an “equity
security,” as that term is defined in Bankruptey Code section 101(17). The Trustee 1s informed

and believes that Yanke holds all Equity Interests in the Debtor,

26, o The Debior’s Estate, ansing under Bankruptey Code section 541,
27 Final Order: An order or a judgment of & court which has not been reversed,

stayed, modified or amended, and as ro which (1) the time to appeal or o seek review by
certiorant ot rehearing has cxpired and no appeal, review, certiorari oy rehearing petition has been
filed, or (ily any appeal, review, certiorari or rebearing proceeding that has been fiied has been
finally determined or dismissed, and ihc tme w {urther appeal of 10 seek furthey review by
certiorart or rehearing has expired and no further appeal, review, certiorari or rehearing, petiton

L.
e

has been fied.

I8 Financial Protections: The Trustee™s financial projections attached as Exhiat 717
hereto.
29 Mechanics” Lien Creditors: Al Claims of all Creditors asserting mechanies” Iien

Claims under applicable state law.
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{

3 Net Recoveries: Proceeds of Causes of Action pursued by the Debtor or the
Trustee, fess costs of prosecution of such Clams, including attormeys” fees, expert witness fees,

filing fees, and related costs of itigation.

Lad

i OneCap: OnreCap Mortgage Corporation, a Nevada corporation.
iz, Person: An mmdividual, governmental entity, partnership, corporation, or other

form of business enuty,

ion Date: May 3, 2007 the dare the Petitionin
involuntary petition for relief, commencing the Bankruptey Case.
34 Plan: The Trusiee’s Plan of Reorganization, as emnbodied i the instant document

either i its present form or as it may be aliered, amended or modificd from time o time.

35, Post-Trustee Adminisiraiive Expense Cladms: (1) Adminisirative Expense Claims
29

incuired between the Trustee’s appointment date of January 18, 2008 and the Confirmation Date;
and (it) Administratve Expense Claims meurred by the Trusiee and his professionals on or afier
the Confirmation Date,

36. Pre-Purchaser Claimants: Persons who made pre-purchase deposit payments

tyward the purchase of condormmum unis in the Property, srrespective of which Bankruptey
Code section under which they assert Claims, Priority Non-Tax Claims, or otherwise. A list of
Pre-Purchaser Clanmants known fo the Trustee 18 attached as Exhibit 27 hercto,

37. Pre-Trusiee Adounisizative Expense Clains: Admmstrative Expense Claims

meurred before the Trustec’s appointment date of Jamuary 18, 2008,

38, Proooty Non-Tax Claim: Any Claim entitled o prionity and payment under

section S47 of the Bankruptey Code other than Admimstrative Expense Claims and Priority Tax

Claims,

39 Priority Tax Claim: Any Claum entitled to priority and payment under section
307(a)(8) of the Bankruptey Code.

40, Professional Persen: Any attornoy, accountant, or other professional: (1) engaged

by the Deblor or the Trustee and approved by order of the Bankruptcy Court in the Bankruptey

Case: or (if) engaged by the Trustee alier the Effective Date.

ODMAPCDOCSPCDOCRIEINERE B4

125




L]

LAt

16

H

[

C

ase 07-13208-bam  Doc 307 Entered 12/08/08 16:06:23 Fage 82 0of 55

4l Pro Rata: Froportionately, so that the ratio of the amount of a particular Clanm fo

the 1otal amount of Allowed Claims of the Class i which a particular Clainm s inchuded 18 the

samie as the ratio of the amount of consideration distributed on account of such particular Clarm

{o the consideration distributed on account of the Allowed Clatns of the Class as 2 whole in
which the particular Claim is included.

42 Propertv. The Debfor’s real estate development project comprising approximately
15 acres of partially developed real property located in the Southwest Las Vegas Valley along

the [-215 Beltway at Buttalo, commonly referred 1o as the Spamish View Tower Home:

43, Purchase Contracts: All executory contracts with the Debtor under which Pre-
Purchaser Claimants agreed to purchase one or more condominium unifs within the Property.

LES Ratable Share of Administrative Dxnenscs: The amount of Admunistrative

Expense Claims to be assessed against each respective Class of Secured Clamms on a Pro Raw
hasis, based on Distribution amounts paid and 1o be paid to cach such Class from procecds of a

sale or refinancing of the Property, as a surcharge pursuant to Bunkruptey Code section 506(c).

45. Refinance Period: The pertod of tme deseribed in section V(I3)(1) above, during
which the Debtor will be afforded an opportunity to deliver to the Trustee a binding financing
commitment, satisfactory to the Trustee, under which the Estate would receive funds sulficient to
provide for the payment in full of all Allowed Clanms against the Estate. 1f the Debtor timely
delivers a binding financing commitment satisfactory to the Trustee, then the Debtor will have an
additional 3¢ days of Refinance Penod w0 close such financing and have the funds on deposit
with the Fstate in an account under the Trustee’s control

46, Reorganized Debtor: The Debtor. to the extent that (i) a Timely Refinancing 15

achieved, and (i1} a final decres is entered by the Bankruptey Court providing that the Debtor s
io emerge from bankrupicy protection 4s a Reorganmized Debior.

47, Sale Procedure: The procedure set forth in section V{CH2) above, under which
the Trustee will rarket and seli the Property (absent & Timely Refinancing). pursuant to
Bankruptey Code section 1123(b3(4), with the Property to transier free and clear of all liens

claims and interests, pursuant o Bankruptey Code section 1123(b} 1} and {5}, and with such
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iiens, claims and interests attaching to sale proceeds, pursuant 1o Bankruptcy Code section
I29BY WAL
4%, Sale Moton: A motion filed by the Trustee in the Bankruptey Case sceking
Bankruptey Court approval of a sale of the Property m accordance with Bankruptcy Code section

1123(b3i4y and the terms of this Plan.

4G, Secured Claimm: A Claim to the oxtent such Claim is secured as defined in
RBankruptey Code section 306, incluwtve of a Creditor’s right of setoff or recoupment under

Bankruptey Code section 533,

30, Secured Creditor: Any Creditor that is the holder of a Secured Claim, to the

extent of such Secured Claim,

i
i
[

SE SPF Fisancing: The post-petition financing provided o the Estate by Bank of

George, as approved by the Bankruptcy Court’s order entered May 7. 2608,

52 Timely Refinancing: A refinancing of the Property on the terns and conditions

forth m scenion V{B) above.
RES Trustee’s Fee: The fee payable to the Trustee in accordance with the agreement
described m section VI of this Plan,

34 Unsegured Clairn: Anv Clabm other than an Administrative Expense Claim. a

Priority Tax Claim, a Priority Non-Tax Cla ra Secured Claim, and all Clasms of Secured
Creditors to the extent such Claims are valued as unsecured pursuant fo seefion 306(a) of the
Bankrupicy Code.

ngecured Clatm,

L
e
R

5. Unsecyred Creditor: Any Creditor holding an

36, Yanke: Rodney Yanke, the Debtor's principal.

The words “herem” and “hercunder” and other words of stmilar import refer 1o thig Plan
as a whole and not (o any particular section, subsection or ¢lause contained in this Plan, unfess
the context requires otherwise. Whenever from the context it appears appropriate, each term

stated in either the singular or the phural includes the singular and the plural, and pronouns stated

1 the masculine, feminime or neuter gender inchude the masculine. feminine and the neuter. The
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section headings comained in the Plan are for reforence puposes ondy and shall not affect s any
way the meaning or interpretation of the Plan.

A term used in this Plan and not defined herein but that is defined n the Bankruptey
Code has the meaning assigned 1o the torm in the Bankruptey Code. A ferm used 1 this Plan and
not defined herein or in the Bankruptey Code, buf which s defined 1o the Rankraptey Rules, has

the meanme assigned to the ferm in the Bankruptey Rules.

Drated: November |, 2008 SULLIVAN HILL, LEWIN REZ & ENGEL
A Professional Law Corporation

i
:
;

By: S James P, Hill i

James P Hill

Christine A, Roberts
Attorneys for William A, Leonard, Jr., |
Chapter 11 Trustee |
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Case G7-13208-barm  Doc 307 Entered 12/08/08 16:08:23  Page 85 01 95
TOWER HOMES
PLAN AND DISCLOSURE STATEMENT
PRE-PURCHASER CLAIMANTS
1 RERG, DAVID
2 BIRKETT, KAREN & BORJA, WENDY
c BROWN, MELVA
4 CHANDLER, BARBARA L.
. CHANDUER, BARBARA L. as Trusise of the
- SARA LEE M BOWERS TRUST
8 CLARK, EDWARD & SANDRA
7 COOLEY, JUDGE W,
8 DEMORALES, DAN
. DK VLITED PARTNERGHIE
JOHN & JENNIFER KILPATRICK
10 EDEGER, BOWIN & GAIL M.
11 EMBLETON, ROBERT
12 GAYNOR, ALLISON G.
13 GLANTZ, LARRY 3 MOBALES, MAYRA
14 GOODALL, RICHARD
15 GRANDE, EILEEN
% HARRIS, ANDREA
17 HERZLICH, HAROLD J. AND CAROL P,
% JONES, DEBRA
18 KALMAN, TIAUCIN
20 KOMAN, CHRISTOPHER
o MERZANIS, DAVID & ROBERTA
22 MIDOAA, DAHN
23 MUELLER, ANN & ROBERT
24 WALISTAPHA, ASSE
25 NEVADA BROWN, LLC.
26 OHICN STAR TRUST
27 ROY LEASING
28 SHIFFMAN, IBVING & SUDITH
e} SIEMANS, ABE
30 STROMER, PHILLIP & KATHERINE
31 TEJADA, CLIFFORD & CARMENCHIA
32 TOUMAIAN, MARTIN
33 WESTFIELD, LISA
34 WILLIAMS, ARTHUR
35 WOODCOCK, JACK
EXHIBIT 2

JOF
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1000} Park Run Phive

las Vegus, Novade 83145
{7023 382-0711 FAX: (702} 382-5814

MARQUIS & AURBACH

2
3
Entered on Docket S b g g
4 June 03, 2010 Fores £ P
Hon. Bruce A. Markell
5 Linited States Bankrupboy fudge
6
7
% § Marquis & Aurbach
TERRY A COFFING, ESQ).
9 || Nevada Bar No. 4949
DAVID A, COLVIN, ESQ.
10§ Nevada Bar No. 4096
BRIAN HARDY, ESQ.
11§ Nevada Bar No. 10068
16001 Park Run Drive
12§ Las Vegas, Nevada 89145
| bhardy@marguisaurbach.com
13§ (702) 382-0711
Attorneys for the Tower Homes Purchasers
14
UNITED STATES BANKRUPTCY COURTY
i5
FOR THE DISTRICT OF NEVADA
16
In Re: - Case No.: BK-07-13208-BAM
17 Chapter: 11
TOWER HOMES, LLC, a Nevada limited)
18 || Liability company, dba Spanish View Tower Hearing Date: June I, 2010
Homes. Hearing Time: 16:00 am.
19
Debtor.
26
21 ORDER GRANTING MOTION TO APPROVE STIPULATION TO REFLEASE CLAIMS
AND ALLOW MARGUIS & AURBACH, AS COUNSEL FOR THE TOWER HOMES
22 PURCHASERS, TO PURSUE CLAIMS ON BEHATLF OF DEBTOR
23
24 This matter having come before the Court for a hearing on June 1, 2010, on the Motion to
25 ) Approve Stipulation to Release Claims and Allow Marquis & Aurbach as Counsel for the Tower
26 & Homes Purchasers to Pursue Claims on Behalf of the Debtor, Tower Homes Purchasers
27 | appearing by and through their counsel of record, Brian Hardy, BEsy. of Marquis & Aurbach, the
28 | Court finding based upon the reasons stated on the record, the papers and pleadings on file

Page 1 of 2
MEATO3AT-00) 10603263 IIOC 671201 3730 PM
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MARQUIS & AURBACH

100301 Pask Rue Drive

Las Vegss, Mevada 59145
(702} 382-0711 FAX: {702} 382-38l6
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 is hereby granted;

Case 07-13208-bam  Doc 432 Eplered GBA10 1515489 Page 2 0

herein, the Motion, the oral arguments of counssl, and good cause appearing;
IT IS HEREBY ORDERED ADJUDGED AND DECREED that the Moton to
Approve the Stipulation to Release Claims and Allow Marguis & Aurbach as Counsel for the |

Tower Homes Purchasers to Pursue Claims on Behalf of the Debtor, attached hereto as Exhibit 1,

i1 IS SG ORDERED.
Respectfully Submitted By:

MARQUIS & AURBACH

RO
o DT

WNevada Bar No. 10068

FOO0T Park Run Drive

Las Vegas, Nevada 89145

Attorney(s) for Tower Homes Purchasers

ALTERNATIVE METHOD RE: RULE 9021

I accordance with LR 9021, counsel submitting this docunent certifles as follows {check one):
_The court has waived the requirernent of approval under LR 021,

__This is a chapter 7 or 13 case, and either with the motian, or at the hearing, T have delivered a copy of s

proposed order to all counsel who appeared at the hearing, any unsepresented parties whe appearsd at the hearing,
and each has approved or disapproved the vrder, or failed to respond, &5 indicated below {Hst each party and whether |
the party has approved, disapproved, or failed to respond to the document]: :

_Thisis s chapter 9, 11, or 15 case, and | have delivered a copy of this proposed crder to alf counsel who
sppeared at the hearing, any unrepresemed parties who appeared at the hearing, and each has approved or
disapproved the order, or failed to respond, as indicated below [iist each party and whether the nany has approved,
disapproved, or failed to respond o the document]:

X Leertify that [ have served a copy of this order with the motion, and no parties appeared or filed wrizn

objections,

#iH#

Page 2 of 2
MEA:10347-001 10663261 DOC 6/1/2016 3:30 PM
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MARQUIS & AURBACH

(0 Pack Run Drive
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Casze §7-13208-bam  Doc 425  Entered 05/06/10 09:44:41  Page 7 of &

MARQUIS & AURBACH
TERRY A. COFFING, ESQ.
Nevada Bar No. 4949

DAVID A, COLVIN, ESQ.
Nevada Bar No, 4096

BRIAN HARDY, ESQ.
Nevada Bar No. 103068

10001 Park Run Drive

Las Vegas, Nevada 89145
deolvinfdrrarquisaurbach.com
{702) 382-0711

Attomeys for the Tower Homes Purchasers

UNITED STATES BANKRUPTCY COURT
PORTHE DISTRICT OF NEVADA
In Re: Case No.» BKO7-13208-BAM
Chapter:11
TOWER HOMES, LLC, a Nevada lmited

liability comapany, dbe Spanish View Tower
Homes.

Debtoer,

STIPULATION TO RELEASE CLAIMS AND ALLOW MAROQUIS & AURBACH, AS
COUNSEL FOR THE TOWER HOMES PURCHASERS, TO PURSUE CLAIMS ON
BEHALF OF DERTOR

Creditors, Allison Gaynor, Barbara Chandler individually and as wustee of the Saralee

M. Bowers Trust, Melva Nevada Brown, Richard Goodall, Harald & Carol Herzlich, Robert

Angel Cooley, Debra Jones, Abe Siemens; John & Jennifer Kilpatrick, Clifford & Carmen Chita
Tejada, Lisa Westfield, Ann & FRobert Mueller, Phillip & Katherine Stromer, Karen Birkett,
Wendy Borja, Eileen Grande, and Edward Goldin (collectively the “Tower Homes Purchasers™,
by and through their counsel, David A. Colvin, Esq, of Marquis & Aurbach, and Wilkam A.
Leonard, Fr., Post-Confirmation Chapter 11 Trustee {the “Trustee™) by and through his counsel
Christine A. Roberts, Esq. of Sullivan, Hill, Lewin, Rez & Engel, hereby stipulate and agree as
follows:
1) The Trustee has determined that he does not intend and, in any event, does not
have sufficient funds in the Estate to pursue claims on behalf of the Debtor apainst Roduey

Page 1 of 3
MEAIN4T-001 $28461_L DOC 4252610 223 P4

Ernbleton, Dahn Midora, Avthur Williams, Larry & Judy Shifhnan, Edwin & Gail Bdejer, Judge |
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Casg 07-12208-bam Doc 425 Entered 0B/0S/M0 (04:44:41 Page d of &

C. Yarde, Americana LLC dba Ameticana Group, Mark L. Stark, Jeaswtine Cutier, David
Berg, Eguity Title of Nevada, LLC or any other individual or entity later identified through
discovery which has or may have liability to Debtor or others for the loss of the eamest
money deposits provided by purchasers for wnits in the Spenish View Tower Homes
condominium project.

2} The Trustee has determined that the claims against Rodney C. Yanke, Americana
LLC dba Americapa Group, Mark L. Stark, Jeannine Cutter, David Berg, Equity Title of
Nevada, LLC or any other individual or entity later identified through discovery which has or
may have hability to Debtor or others for the loss of the earnest money deposits provided by

purchasers for units in the Spanish View Tower Homes condominium project are or may be

direct claims held by the Tower Homes Purchasers and, therefore, are not claims held soley

and exclusively by the Esizte,

3} The Trustee hereby stipulates and agrees to release to the Tower Homes |

Purchasers any and all claims on behelf of the Debtor against Radney C. Yanke, Americana
LLC dbe Americans Group, Mark L. Stark, Yeannine Cutter, David Berg, Eguity Tile of
Nevada, LLC or sny other individual or entity [ater identified through discovery which has or
may have any liability or owed any duty to Debtor or others for the loss of the Tower Homes
Purchasers earnest money deposits and all claims to any and all earnest money deposits

provided by purchasers for units in the Spanish View Tower Homes condominiam project.

4} The Trustee hereby stipulates and agrees to allow Marquis & Aurbach, as counsel |

for the Tower Homes Purchasers, to pursue any and all claims on behalf of the Debtor

against Rodney C. Yanke, Americana L.LC dba Americana Group, Mark L. Stark, Jeanmine

Cutter, David Berg, Equity Title of Nevads, LLC or any other individual or entity later

identified through discovery which has or may have any liability or owed any duty t¢ Debior
or others for the loss earnest money deposits provided by purchesers for units in the Spanish
View Tower Homes condominium project.

5} The Trustee hereby stipulates and agrees to atiow Marquis & Awbach, as counse!

for the Tower Homes Purchasers, to recover any and all earnest monics deposits, damages,

Page 2 of 3
MEATO37-001 928401_L.DOC 483972010 2:23 PM
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Case 07-13208-bam  Doc 425 Entered 05/06/10 084441 Page Sof &

atioraeys foos and costs, and intesest thereon on behalf of Debtor end the Tower Homes

Purchneers with respect to thoss olaims releesed to the Tower Homes Purchasers horeln.
Dated, this day of Aptit, 2010

MARQUIS & AURBACH SWAN, HYLYL, LEWDY, REZ & ENGEL
Nwad& Bar Nce 4949 ﬁevmia Bﬁr No. 64’?2
16001 Park Ruoa Drive 228 Bowth Fourh Strest, Flrst Floor
Les Vegas, Nevads 89145 Lax Vegas, WV 88101
Al for the Tower Attorneys for Willlam A, Leoneed, Jr,
Hotmes hasers Post-Confirmation Chapior 11 Trustee

Pgge 3 of3
WALARGIT-E0E A0 LO00 B8 12 P
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Diuarsr DEANER, SCANN, MALAN & LARSEN
Aftorneys at Law

Clarire W. Geamer A PROFESSIONAL CORPORATION Anthony Ciofle
1. Bouglur Desser (155319987 F20 South Founk Steet, Suite 500 Lawrenes £ Kalp, jr
Lms Vophe. Mereds BFT0L Prul B, Covmaghar

Susor Wilkiame Scone
Dhraghar R Malen
Brent A Lroen

Yelrphona (JUZ 3874411
Faw (2B2F 366 1854

W“-&‘Jgi{'#}‘idiﬁ‘-‘f =011

August 11, 2004

Vig Fox —~ 3877897
angd First Clags Mail

Tower Howpes, LLC &

Rodaey C. Yonke, Managing Member
/o Willam H. Heaton, Esq.

Mitz, Walton & Heston

601 Sourh Tenth: Streer, Swuite 201

Las Vegas, NV 89101

RE: Mueller, Robert & Ann - vs - Tower Homes, LLC, aka Spanish View Tower Homes

Dresr Wil

A5 we discussed by phone on August 8, 2006, this lew finm represents Robert and Ann
Mueller, The Muetlers signed a “Purchase Contract” (the “Conrran™) with your chient, Tower
Homes, LLC on or gbout July 12, 2065, When [ attempied t phone Rodney Yanke, Managing
Member of Tower Homes, Fis office referred me 10 you. Tunderstand from speaking with you
that you or your firm, in Tact, represents Tower Homes and is familiar with the Contract, having
assisted In fs preparation. A copy of the subject Contracy is enclosed for your convenience.

Tower Homes agreed 1o complete and sell 1o the Muellers, withintwo (2) years, “Unit
No. 1803, on the 18* flaor of Spanish View Tower Homes (the “Projecr™, Tower Wo. A for
$1.1 million, The Muelless deposited eamest money of $218.000.00 with Eguity Title.

According o Sertion § of the Contract, Tower Homes promised “that thie Uit shall e
compieted within two years after the execution of this Comsract.” Tower Homes:promised o
build “subject v nonmal and socepteble wlorances and pursuant to standard building practices
found in residential construction in Las Vegas, Clark County, Neveda.” The Project is not being
built subiam 1o “zccepable wilerances” or “pursuant to stndard building practices™. Tower
s, therefoss. iy defeult, m bight ai the ;zadz:{"mzm work stoppage {which | am informed
of funding snd Propeo mismanagement, which

Homes |
sXoeads t!’.n‘f {31;)1.;8‘\? combined wit z tac

NWHO646

148



H
e
ATH)

B8/11/7806 13116 ?ﬁ:}%%?ﬁ DEANER, T, SOMMEMALAN P

H ~
s I
vy

S
Williarm H. Heston Bsg

August £, 2006
Fape No. 2

Bave resuited i o vaft of mechanic Ben claimms, for miions of dollars, ard nurservus clouds on
tile. With regardto Project funding, David Berg, one of the agentz hited by Tower Homes,
informad me by telephone on August 8, 2006, that Tower Homes is seeking more funding. You
ieformed me tat Tower Homes is seeking a “cash infusion™ after heving already speat
approxishately $50 to $60 million. Tower Homes is out of money and has fallen imo an
indefiniie stall. Tower Homes i therefors in default becanse the present fariv-and clicumstances
are not “acceprable tolerances” or “standard building practices.”

i additon o the defaults outlined sbove, Tower Homes hias snticipatority repudiated,
wreachied or defauited, because it cannot timely deliver the Unit &t Spunish Towers. Iunderstand
that John Sisslewood (Vice President of the project’s-supposed current general comeastor, Ledeor
Censtruction} informed that there 15 no way dhat the:preject will be anywhers near completion by
July of 2007, in line with the 1o (3} vedr defivery dste Tower Homes promised to the Musliers.
Wi, Sisslewood added that svern If consuction were to-stan back up, now, the developer would
be lncky 1o compicte Tower A by August of 2003,

Tower Homes has placed Tae Musilers under great pevsonal and financie] distress. They
relied on the promise to deliver the Unit within 2 years, and were even provided & handwritten
{enclosed) Tepreseatation in April of 2005 by Tewer Homes agent, David Berg, that “top off™" of
Tower A would occur “around Dec/ian 05/06". An (enciosed) ariicle on April 5, 2005 by
reporter Hubble Srith in the Las Vegas Review Journal about Spanish View Tower contained
comments from Tower Homes other spent, Jeannine Culter of Predential Americana, The article
states: “Occupancy s expected in surimer 2006, The Mucliers are meoving fiom California, and
reguire housing hers in order-to cave {or ther daughter and son-in-law. both of whom ere
disabled, and to are fortheir three (3 grandchildren. :

With regard to the Muellers' 5215.000.00 deposit, | am infarmed tiat Mr. Yanke has
refuyed to divulge the location of, or w sccount for the deposit. In subsection Z(e), the Contract
provides that the $219,000.08 would be placed “into sn interest bearing trust scoount or monsy
warket account of the Seller”, with “Seilet’s Depository”, which “shall be Business Bank of
Nevada (or another depository designated by Selier, whose accounts ere insured by a
govennenisth agency v dmsseummernality).” “The Trust Acevunt mey be pledped by Saller as
securiiy for'a Hie of credit 1o be-issued © Seller by the Depository ... provided, however, tha the
Depostiory shialll ... (i) relense and deliver e Initial Payments {end 8! accrued mteresy
thereon) to Purcheser in the event Seller defaults under this Conwact, pursuant 1o the provisions
of Parsgraph 18 below.” Therefore, baged on the Contract: the Musliers® $219.000.00 shouid
siits berheld in Trust “insured by & govemnmental agency or insirumentality’” | and they have the
unfetiered, sepior and superior right (prior to eny claim of secutity by the Depository} to th
return of their 3219 00000, with interest, It the event of 2 Seller defauit,

NWWHOG4T
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William H. Heaton, Esg,
August 11, 2006
Page Mo, 3

1 asked you in our telephone conversation o immedistely find out and disclose the
locaticn of the Muellers” $219,000.00, and 1o expedite its retum to them: You sgreed w look
into where the money is, and although you said that you would be gone beginning August 10
wnti] August 159, it should be very simple to infonm where the Trust Account or Seller's
Depository 18, which should be holding the Muelers mongy, T There can be no exeise under the
Contract for that money not stili being In Trust for the Muellers, and Mr. Yanke and Tower
Homes are under @ [duciary duty to hnenediately acoount-for it As such, Mr. Yanke must be
abie, without hestation, o inunsdiately report the name and location of the insured institution
where the money s located; and ke must provide aa sccotnt number, an sddressifor the
jnstinition, as well as a phone number of the person most knowledgeable with tie institation
ahovrile Trust Account. As a fiduciary, ¥ir. Yanke must provide the most recent stalement from
the inatitution for the Trast Account, and staie te number of Purchaser depozits that have been
coflected on the project, and the precise amount of each deposit, so that the Muellers oan assure
that 2l the mOneY that should be inthe Trust Account is stil there, and verify that their money
remains safe and in Trust

if #iz, Yanke, or you on kis behalf, cannot supply the information reguested in the
preceding paragraph, in writing, ¢ me or or bgfore August 17, 2088, the Muellers will be left
with fittle choice Bl io treat this as @ criminal motter, and will file charges with loonl, stnte

andlor federal authorities.

The Muellers also request, and are entitfed 1o the original cost breakdown and draw
sebedule, up imraediate accounting for all moneys spent og the Proiect, a5 wr:ﬁ BR & Cost
hresidown und draw schedule for the Project going forwazd.

Paragraph 18 provides for o thirty (30} day wotice, within whick Seller iy to cure o
defauit, However, Selfer has incurably defauited in having siopped building for mare than
thifrty (307 deys, and in falling in i guarantee fo deliver the Unlt 1o the Musllsrs on or before
Julv of 2007. While reserving all rights and waiving wone at law and [n eguity, and based
upon Sefler’s defaults, as described ahove, and pursuant to Sections 2(2)(ii), % and 18, of the
Contract, the Mueier’s hereby notify Tower Homes that it hax-thirty (30] days to setisfaceorily
cuzre ifs defaulls by cewssing the buediole reivrn, with interest and $1,000 in attorney’s fees,
uf thelr $213.000.90.

Mot that the Muzliers were provided e lotter in Aﬁgw of 2003, from Cutter and Berg on
hehalf of Tower Homes. A copy of the letter is enclosed for vour reference. Assuming the letier

NWHOG4E
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under the clroumstances.

as provided by law.

NNNNN

| Subroitted by:

SULLIVAN, HILL, LEWIN, REZ & ENGEL
A Professional Law Corporation

By el Jomes BHHE
JAMES 7 HILL
ATTORNEYS FOR WILLIAM A.
LEONARD, IR
CHAPTER 11 TRUSTEE

APPROVED/DISAPPROVED:
| SHEA & CARLYON, LTD.

By feriled o respond
SHLOMO S, SHERMAN, ES().
COUNSEL POR BANK OF GEORGE

11| APPROVED/DISAPPROVED:

P SYLVESTER & POLEDNAK, LTD.

By
&

frailed to respond
JAMES MACROBBIE, E5G.
COUNSEL FOR ONECAP
MORTGAGE CO.

Friereg 12/08/08 180623

17, The Court reserves junsdiction to the extent set forth in Section X{3) of the Plan and

SOTDMANPCDOCSPUDBOCS,

SIEES

S

Docket 62252 Document 2012-38938

to reopen the case, and the same may be heard on an emergency basis if expedited relief is necessary
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APPROVEL/DISAPPROVED:

L GORDON & SILVER

By fuiled 1o respond
WILLIAM M. O NOALL, ESO)
COUNSEL FOR HB PARKCO
CONSTRUCTION, INC, REGIONAL
STEEL CORPORATION, and NEVADA
READY MIX CORPORATION

APPROVED/DISAPFROVED:

FENNEMORE CRAIG, P.C.

By failed o respond

JONT. PEARSON, Z80,

COUNSEL FOR ATLAS
MECHANICAL, INC, BUILDING
CONSENSUS, INC,;

HARRY ELLIS DEVEREAUX;

HELIX ELECTRIC OF NEVADA,
LEDCOR CONSTRUCTION, INC,; and
WPH ARCHITECTURE, INC.

APPROVED/DISAPPROVED:
MARQUIS & AURBACH

Byv:

DONNA M, OSBORN, ESQ.
COUNSEL FOR FERGUSON
ENTERPRISES and HUGHES WATER

G TTTY
& SEWER, LTD.

APPROVED/DISAPPROVED:

MARQUIS & AURBACH

By:

DONNA M. OSBORN, ESQ.

Coursel for Numerous Pre-Purchasers

SODMARCDOCS\PODOCSI91ZE2D
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APPROV ED/DISAPPROVED:
MNITZ, WALTON & HEATON, LTD.

By: faiied o respond
WILLIAM H O HEATON, BESQ

COUNSEL FOR RODNEY YANKE

Page ol g8

4 CODMAPCDOCSPCDOCSNE 178220
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APPROVEIVDISAPPROVED

P FENNEMORE CRAIG PC

JONT PEARSON.ESQ.
COUNSEL FOR ATLAS
MABCHANICAL, INC, BUILDING
CONSENSUS, NC. :
HARRY ELLIS DEVEREAUX;
HELIX ELECTRIC OF NEVADA,
LEDCOR CONSTRUCTION, INC.; and
WPH ARCHITECTURE, NG

LPPROVED/DISAPPROVED

PO MARCUIS N‘AWUR’%”%(#. /,;?
Rk / !’; ;‘} /
: B*}r: ’“;\u.-’{\\ !!LI i“'
iz DONMNA M. dBo&*\ﬁ:%Q
COUNSEL FOR FERGUSON
13 ENTERPRISES and HUGHES WATER
' & SEWER, LTD.
14
151 APPROVED/DISAPPROVED
TGHMARQUIS & mfzmu
) % LY };
17

/F\J;f/i/g"//\\/

By S

SONT*&A M. OSRORN, ESG.
Counse] for Nurnerous P -Purchasers

U APPROVEDVDISAPPRUVED

WITZ, WALTON & HEATON, LTD

WILLIAW H HEaTOW, ER(.
COUNSEL FOR RODNEY YANKE

3 Cafecuments and Settinpsidmesilocal
SettingsyTemporary Intermet
FiistOLKE TWPCDOCE- 22812852

Confirmation_Order, DOU
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CERTIFICATION - LOCAL RULE 9021

fnn accordance with Loecal Rule 50271, counsel submitilng this document(s) cenifies as follows (check
one):

The Cowrt waived the reguirements of LR, 8021

Mo paroes epp eared or filed writien oblections; and there s no Trustee appomted in the case,

__¥  lhave delivered a copy of this proposed order to all covnsel who appeared at the hearing, sny
| unrepresented parties who appeared at the hearing, and any Truslec appointed in this case, and sach

has approved or disapproved ithe order, or failed to respand, as indicated below {{ist each party and
whether the party has approved, disapproved, or failed to respond w the decument):

¢  William A. Leonard, Ir, is the appointed Trustee and the client of undersigned counsel.

«  Dopna Osbhorn, counssl for Ferguson Enterprizes, Hughes Water & Sewer, Lid., and |
nuperous pre-purchasers, approved the order. ;_

¢ Shiomo Sherman, counsel for Bank of George, failed to respond.

e James MacRobble, counsel for OneCap Mortgage Co., falled o respond.

o Willtam M Noall, counsel for HR Parkeo Construction, Inc.: Regicnal Steel Corporation;
and Nevada Ready Mix Corporation, failed to respond.

¢ Jon T. Pearson, counsel for Atlas Mechanical, Ine.; Bullding Consensus, Ine,, Harry Ellis
Dievereaux; Helix Electric of Nevada, Ledeor Comstruction, Inc.;, and WP Architecture,
Inc., failed to respond.

& William H. Heaton, eounsel for Rodney Yanke, failed to respond.

By: f5f Christing 4. Roberts
Christine A Roberts
228 South Fourth Street, First Floor
Tax Vegas, NV 89141
Attorneys for Withiam A. Leonard, |

=)
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SULLIVAN, HILL, LEWIN, REZ & ENGEL

A Professional Law Corporation
James P HHE, CA SBN 80478
Christine A. Roberts, NV SBN 6472
Flizabeth . Stephens, NV SBN 5788

228 South Fourth Street, First Floor

fag Vegas, NV 89161

Telephone: {702} 382-6444

Fax Number: (702) 384-9102

Fmail: hilligshlaw com

Attormeys for William AL Leonard. I,
Chapter 11 Trustee

o
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UNITED STATES BANKRUPTCOY COURTY
DISTRICT OF NEVADA

Tas sy
I3t I
TOWER HOMES, LLC, a Nevada limitted
hability company, dba Spanish View Towe

Homes,

Dehtor,

TRUSTEE'S DISCLOSURE STATEMENT AND PLAN OF REORGANELZATION

CASE NGO, BE-§-07-13208-BAM
Chapter 11 {Involuntaryy

Pdafe: November 17, 20068
Time: 9:30 a.m.

Ctrm.: BAM - Courtroom 3
Foley Federal Building
360 Las Vegas Bivd. Sowb
Las Vegas, NV 851401
Fudge: Hon. Bruce A. Markell

(ampended as approved at confirmation hearing)
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Willtam A, Leonard, Ir. (the “Trustee™), the Chapter T trustee of the bankruptey estate
of Tower Homes, LLC {the “Debtor™), hereby files his IDisclosure Statement and Plan of
Reorganization {the “Disclosure Staternent,” or the “Plan™).

k.

EXECUTIVE SUMMARY

AL Overview
The Trustee's Plan is described in detin] below. In summary, 18 offers twvo alternative
solutions for satisfaction of Creditors” Clatms, One altemative provides the Debtor and 15

srincipal, Rodney Yanke, a short period of time (in addition 1o that already enjoy e to complete

a refinancing of the Debtor’s Spanish View Towers real estate project. The sceond alternative
provides sale procedures for the certain sale of the Property within a definiie time period should

the Debtor and Yanke fail to consummate and close 4 refinancing of the Property i the time
afforded them to do so. Pavments on account of Creditors” Claims depend on which alternative
1s implemented. If the Debtor and Yanke achieve a refinancing, all Allowed Claims will be paid
i full. If the Debtor and Yanke fail to achieve a timely refinancing, Creditors’ Claims will be

paid, if a1 all, depending on the ultimare sale price achieved for the Property, and upon cach

| Creditor’s relative priority in terms of allowed, perfected liens against the Property and in terins

of the priority their Claims hold as established by this Plan and the Bankruptey Code. The
treatment set forth herein represents the results of arms length sertiement negotiations betweer
and among the Trustee, Yanke, OneCap (as holder of multiple classes and prieritics of Claims).
the Mechanics' Lien Clanmanis, and the Pre-Purchaser Claimants. Creditors and other parties m
interest are urged to read this Plan carefully o more fully understand the treatment of Creditors”

Claims, Equity Interests and the Debtor’s assets.

ii. The Plan Will Allow for Greater Recoveries by Creditors

The Trustee believes that the treatment of Creditors under this Plan will result m g greater

recovery for Creditors than that which is bkely to be achieved under hquidation in a case under

:

A giossary of defimed terms is provided at the end of this docwment, beginning 2t page 59 below,

CHIMAPCDOUSPCDOOSZE2S60E ]
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Chapter 7 of the Bankruptey Code. Absent confirmation of the Plan, the Trustee helieves that
sentor Secured Creditors would likely foreclose on the Property, and that a foreclosure sale
would not realize maximum value for the Property. The Plan avoids a hurricd “fire sale”™ of the
Property, and instead provides for a fully-advertised sale of the Property over a reasonable time
period with the help of scasoned professionals - all of which should help realize maximum value
for the Property. The Plan also provides for the possibility -- aibett remete -- of a Timely z
Refinancing, under which all Allowed Claims will be satisfied in full - a result not probable m a
Hguidation under either Chapter 7 or the Plan. The Plan will also allow distributions (o Creditors

to be made sconer than would be possible under Chapter 7. Earlier pavment will fikely mean

higher payment, because the more time passes, the more mterest acerues on the senior Secured
Claims.
Atiached as Fxhibit 17 hereto are the Trusiee’s Financial Projections which show

-y

various possible outcomes for Creditors in the Bankruptey C:

e. The models make clear that in
order for Class 14 Unsecured Claims to receive any distribution, (1) Yanke must achieve a
Timely Refinancing (including the required negotiation of discounted Claim amounts), or (i1} the
Property must sefl for 890 miilion or more, and the Trustee must achieve success with Claim ,
ahjectons.

The Trustee believes that the alternative 1o the Plan is Hauidation through foreciosure by
the sentor priority Secured Creditors and Tikely Litigation among Classes of Secured Creditors

spanning many vears and involviag many tens of thousands of dollars of litigation expenses, and

. The Trustee Recommends that You Vote fo Accept the Plan

Based on the factors degeribed zhove, the Trustee believes thay confirmation of the Plan

is in the best interest of Creditors. The Trustee, in consuitation with senior priority Creditors and

the Debtor, recommends that Creditors voie 1o accept the Plan.

COERAPCDOCRPCHOUSZERLE0E
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INTRODUCTION

Chapter 11 of the Bankruptev Code allows a debtor, a court-appomted trusice, eroditors
and other partics in inteyest to propose a plan of reorgamization. A plan of reorganization
provides the means for a deblor to reorga ity financial affawrs and contmuc 1o oporate, or 1o
liguidate, or a combination of both. A disclosure staternent describes the assumptions that
underhie the Plan, how the Plan will be exeouted, and the treatment of ereditors” and other
parties’ claims and mterests. A disciosure statement must contain mformation of a kind and m
sufficient detail to enable creditors and other parties who are affected by the Plan o vote
mtethisently for or againgt the Plan or to oblect io the Plan,

THE DOCUM

YOU ARE READING IS A COMBINED IMSCTOSURE

STATEMENT AND PLAN OF REORGANIZATION, AS THOSE TERMS ARE USED IN

THE BANKRUPTOY CODE. The Trusiee is the party proposing the Plan and sending you this

combined Disclosure Statement and Plan of Reorganizarion. The Trustee, i consultation with
the Debtor and the secured creditors holding the largest claims m this case, has proposed the Plan
to provide the treatment for all claims against and equity interests in the Debtor. The Plan
provides that the Debtor be afforded 3 briel opportunity (60 or 90 days) to attempl 1o refinance
its real property. [f the Debior timety achieves such a refinancing. all allowed claims of creditors
will be paid in full, If the Debtor does not timely achieve such a refinancing, then the Trustee
will liquidate the Debtor’s assets and use the liquidation proceeds to pay allowed claims of
creditors in the priority set forth below, 1o the extent that such proceeds allow. The procedures
for refinancing and sale are discussed in detail below.

The Bankruptey Court has preliminarily approved the document you are reading as a

Disciosure Statemend containing adequate information in suflicient detail to enable parties
affected by the Plan to make informed judgments about the Plan. The Bankruptey Court will

make a (inal determination respecting the adequacy of this Disclosure Statement at the
Confirmation Hearing (defined below). The Bankruptey Court has not vel confirmed the Plan

and therefore the Plan is not vet binding.
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READ THIS DISCLOSURE S

TATEME

TCAREFULLY TO FIND GUT TIHE

I HOW THE PEAN WILL AFFECT YOUR CLAIM;

2. WHAT RIGHTS YOU HAVE WITH RESPECT TO VOTING FOR OR

AGAINST THE PLAN:

3. WHAT RIGHTS YOU HAVE WITH RESPECT TO OBJECTING TG THE

PLAN: AND

4. HOW AND WHEN TO VOTE FOR OR AGAINST THE PLAN.

Thig Disclosure Statement cannot tell you everything about vour rights. You should
consider consulting vour own lawyer to abtain more specific advice on how the Plan will affect
vou and what is the best course of action for vou.

The mformation contained in this Digelosure Statement has been submitted by the
Trusgtee, unless expresshy attributed (o other sources. The Trustee has authorized no
representations concerning the Debtor or its financial affairs other than those representations set
forth in this Disclosure Statement.

Fxcept as may be sef forth in this Disclosure Statement, the Bankruptcy Court has not
approved any representations concerning the Debtor or the value of its assets. The Trustee has
not authorized any representations or inducement 10 secure aceeptance or rejection of the Plan
other than as contained herein and approved by the Bankrupicy Court,

The statements contained 1n this Disclosure Statement are based upon information
obtained by ilie Tiustee from the Debtor’s books and records, as well as through formal and
informal discovery conducied by the Trustee with the Debtor’s former officers, directors,
employees, atforneys and accountants, and with other parties in interest, Such statements are
mude as of the date of this document, uniess another date is specified. Neither delivery of this
Disclosure Statement nor any exchange of rights made in connection with this Disclosure
Statement or the Pian shall under any circumstances ereafe an imphcation that there has been no
change in the facts set forth in the Disclosure Statement since the date the Disclosure Staternent

was prepared. Although the Trustee believes that the contents of the [isclosure Statement are
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complete and sccurate 10 e best of has knowledge, mtormation and belief, the Trusiee 15 unable
to warrant or represent that the information contained herein 1$ without any inaccuracy.

The financial data and other facts relied upon in formulating the Plan are based upon the
Diebror's books and records. The Trustee, as the Plan proponent, represents that everything
stated in the Disclosure Statement is true w his best knowledge and beliefl The Trustee has
inehuded in this Disclosure Smtement as Bxhibit “17 cerlain Financial Projections reflecting how
claims will be paid either through eale or refinancmy of the Debtor’s assets. Those projections
represent the Trustee’s predictions of future events based upen vanous assumptions. Those
anticipated or expected future events may or may not occur, and the projections may not be
relied upon as either o guarantee or as other assurance that the projected results will actually
cecur, Thiis, while the Trustee believes that such projections are reasonuble, there is no
assurance that they will prove to be accuraie. Because of ali the uncertainties imberent i any
nredictions of future events, ell Creditors and other interested parties should be aware of the risk
associated with these projections and the possibitity that the acwal experience in the future may
differ i material or adverse ways.

The Bankraptey Court has not yet confirmed the Plan described in this Disclosure
Statement. o other words, the terms of the Plan are not yet binding on anvone. 1f, however, the
Bankruptey Court later confirms the plan, then the Plan will be binding on al] Creditors in this
case, and will provide the means for reatment of all Creditors” and other parties” Claims and
interests.

<

The Plan is intended to resolve, compromise and settle all Claims, disputes, and Causes
of Action between and among all participants and as to all matters relating to these proceedings,
except as expressly provided otherwise in the Plan. If the Bankrupicy Court confirms the Plan,

Creditors’ Claims, if and to the extent allowed, will receive the freatment provided by the terms

of the Plan.
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VOTING INSTRUCTION AND THE PLAN CONFIRMATION PROCESS

Adl Creditors are asked to vote to accept or reject the Plan. All voting will be by hallots
in a form approved by the Bankruptey Court. Based on the results of voting, the Bankrupley
Court will cxamine whether each Creditor Class has accepted the Plan by the requisite majority.
if all Classes vote o accept the Plan, the Plan will be confirmed if the Bankruptey Court
defermines that the Plan meets cerfain legal requirements. See generally, Bankruptey Code
section 1129¢a). 1f at least ene Class of Creditors, but fewer than all Classes, has voted to accept
the Plan (without considering the vote of insiders), the Trustee will seek confirmation of the Plan
pursuaint to the “cramdown” provisions of Bankruptey Code section 1129(b). Cramdown is
discussed m greater detail m section HY D)4} below,

A, Annroval of the Disclosure Siajenent

The Bankruptey Code requires that a disclosure statement contain “adequate information”
sufficient to allow a reasonable hypothetical investor to make an informed decision regarding &
plan of reorgunization. The document vou are reading is @ combined disclosure statement and
plan of reorganization. The disclosure statement aspect of this document has been conditionally
approved by the Bankruptcy Court’s order entered August 21, 2008, It has not yet recesved fnal
zpproval by the Bankruptey Court. The Bankruptey Court will address the ssue of final |
approval of the disclosure statement aspect of this document at a hearing on November 17, 2008,

1f vou wish to obiect to the adequacy of this Disclogure Statement, you must file an ohiection

with the Rankropey Court and serve 3t on the usdersioned counsel and other parties requesing

- gpecial notice in 1his case no taier than October 21, 2008,

B. Holders of Claims Elizible to Yote For or Against the Plan

Under the Banlruptey Code. only the members of those Classes whose Claims are
impaired under the Plan are enittled {0 vote for acceptance or refection of the Plan. “Impaired”
generally means “changing or altering the legal or cquitable rights of such Creditor.” In this

case, Classes 2, 3.4, 3. 6,7,8,9, 10,12, 13, 14, 15 and [6 are impaired under the Plan,
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Accordingly, the holders of all Claims in these Classes are entitied to vote 0 accept or to reject
the Plan

. Yoting Instructions

A ballot accompanies this decument for Creditors to use 1o voting on the Plan, To voie
om the Plan, ndicate the amount of vour Clamm, and whether vou accept or reject the Plan on the

o

baltet. i you have a Claim in more than one Class, you should submit a ballot for each Clanr

ing within each Class. Creditors entitled (o vole (6 accept or reject the Plan may vote by
completing, dating, signing and returming the accompanving ballot via regular Untted Siates
Postal Service ma or by personal hand debivery o the Trustee’s counsel, Sullivan, Thll, Lewm,
Rez & Engel, Atn: James P, Hill Esq., 228 South Fourth Street, First Floor, Las Vegas, Nevada,
89101, or via facsimile actually recetved at (702) 384-9102

IN ORDER TO BE COUNTED, YOUR BALLOT MUST BE RECEIVED NOT LATER

THAN §:00 P M, (PACIFICS ON NOVEMBER 3, 2008, The risk of non-recetpt or late receipt

of hallots, whether due 1o Linited States Postal Service error or any other reason, is entirely on
the voting Creditor,

(B Acceptance of the Plan

For the Plan to be accepted and thereafter confirmed without resort to “cramdown,” i
musf be accepied by cach impaired Class.

l. Accentance bv a Class of Claims

In accordance with Bankruptey Code section 1126, a particular Class of Clamms will be
deemed to have ageepied the Plan only if holders representing at least two-thirds (273} s amount
and more than cne-half {1723 in samber of Claims against the Debtor that have voted in that
Class have aceepted the Plan.

2. Deemed Acceptance/Reiection |

Pursuant to Bankruptey Code scetion 1126(), an unimpaired Class and cach holder of a
Claim in that Class are deemed to have sccepted the Plan, and those Creditors do not voie on the
Plan. Linder the Plan, Classes | and 11 are unimpaired, and, accordingly, such Classes are

deemed 1o have accepted the Plan under this provision.
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3. Comparison to Chapter 7

In order to confirm the Plan, the Bankruptey Court must deternmne that the Plan provides

o each Creditor (in an impaired class) who does not accept the Plan property of a value, as of the 1

Effective Date. not less thar the Distribution that such Creditor would receive or retain if the

Debtor were Liquidated in a case under Chapter 7 of the Bankruptey Code. This requirement, sel

forth in Banloruptey Code section 129(a} 7} AL is commonly referred to ag the “best !
creditors” iest. The Trustee believes that the Plan meets this requirement and that, i necessary,
the Bankruptey Court will make such a determination. A hypothetical Chapter 7 hquidation
analysis is set forth m detat] af section EX below,

4. Confirmation Without Acceptance (“Cramdown ™}

Bankruptcy Code section 112Hb) provides that the Plan may be confinmed by the

S0 (S NS I

Bankruptey Court, even if not accepted by every impaired Class, if (5) af feast one impaired Class

has accepted the Plan (determined without including any sceeptance of the Plan by any insider),
and (i1} the Bankruptey Court finds that the Plan docs not discriminate unfairly against, and 18
fair and equitable with respect to, the rejecung Class(es).

With respect to each Class of Secured Claims, the requirement that the Plan be fair and
equitable to an impaired rejecting Class means that a Plan must provide:

{a} that cach holder of a Claim in such Class will {1) tetain the Hens sceuring such
Claim, and (31) receive deferred cash pavments totaling at least the value of the security mterest

{as of the effective date of the plan);

{b) for the sale of property subject fo the licns securmg such Clam, free and clear of

such liens, with the lens to attach 1o the proceeds of such sale, and 1o be treated as described m
section (at above or {¢) below,; or
{c) for the realization by each holder of a Claim in such Class of the indubitable

equivalent of such Claim,

With respect to cach Class of Unseoured Claims, the requirement that the Plan be falr and

equitable o an impaired rejecting Clags means that (1) each helder of a Claim m such Class will

receive property of a value equal 1o the allowed amount of such Claim, plus inferest, or (ifj no

SGDMAFCDOCSPODOCTIEZSE0E ‘ by
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helder of a Clanm or Equity Interest that is jumor (o such Class will recerve any property under
the Plan on account of such funior Clabhm or Eguoity Interest,

i any impaired Class does not accept the Plan, the Trustee will seek confirmation by the
“cramdown” provisions of section 1129(b}, provided that all of the applicable requirements of

section 1129(a), other than scction 112%(a)(8), have been met.

3 Confirmation Hearing

The Bankruptey Court will hold a hearing with respect to confirmation of the Plan to
determine whether the Plan has been accepted by the requisite number of Creditors and whethe
the other reguircmenis for confirmation of the Plan have been satisfied. The issues to be
determined through the confirmation hearing include (without hmtation) 1ssues relating to
aotice, value of property, and feasivility of the Plan. In the evont of s cramdown, the Trustec
must also prove, among other things, that the Plan does not discriminate untfauly agamnst, and i
fair and equitable to, any non-accepting Class{es). THE TIME, PLACE AND DATE OF THE
HEARING ON CONFIRMATION, AND THE DATE BY WHICH OBJIECTIONS TO

| CONFIRMATION MUST BE FILED AND SERVED, ARE SPECIFIED IN THE

BANKRUPTCY COURT ORDER APPROVING THIS DISCLOSURE STATEMENT AND
THE NOTICE OF HEARING THAT ACCOMPANIES THIS DISCLOSURE STATEMENT.

6. Ldentity of Person to Contact For More Information Resarding the Plan

Anv interested party desiring further information about the Plan should contact the
Trustee’s general bankruptey counscl, James P Hill, Esq., of Suliivan, Hill, Lewmn, Rez & Engel
whose contect information is set foeth abave on the cover sheet to ths combined Plan and
Disclosure Statement.

E. The Trustee Recommends That You Vote to Accept the Plan

Rased on the factors deseribed in this document, the Trustes belisves that his Flan will

allow for the greatest possible Distributions to Creditors. Accordingly, the Trustee swongly

urges all Creditors 1o vote to accept the Plan in accordance with the procedures described herein.
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IV,

FACTUAL BACKGROUNKD

A. The Debtor’s Backoround and Pre-Bankrupicy Operating History

The Debtor is a limited lability company formed under the laws of the State of Nevada.
Rodney C. Yanke is the sole member and manager of the Debtor, holding 100 percent of its
Fquity Interests. The Debtor’s most significant asset consists of 2 real estate development
project comprising approximately 13 acres of partially developed real property ltocated in the
Southwest Las Vegas Valley along the I-213 Beltway at Buffalo, commonly referred 1o as the
Spanish View Tower Homes. The real property was initiaily purchased by the Debtor in July of
2004 through an acquisition and development loan from OneCap. The project as presently
configured comemplates three 21-floor condomintum towers, each with 144 fuxury residental
units with projected sales prices m the $800,000 to $8.000.000 range. The Deblor asserts that an
approved tract map has been filed; all necessary government permits. exemptions, enutlements
and approvals have been obtained; and substantially all excavation work has been completed.
Foundations are in place for Towers “A” and “B.” The parking deck platform has been
cosmpleied for Tower A Duc to the Debtor's inability to secure sufficient financing o
comtinne constraction, minimal work has been performaed on the project since the spring of 2006,
The real property and its improvements may be described herein as the “Property.”

The project was originally envisioned to cost over $6060,000,000. The Debtor alleges that
agproximately $90.000,000 has been mvested i the project to date, including 528,000,000 trom
Yanke and his affiliates, OpeCap asseris that i s the Joan servicer fin and services three
separate fractionalized promissory notes sccured by fully perfected deeds of trust aguainst the
Property upon which the Debtor owes OneCap’s noteholders approximately 336,000,000 secured
agajnst the Property. In addition, various mechanics’ lien claimants assert that they are owed i
excess of $30.0060.000, secured by valid and perfected mechanics’ Hens on the Property.
Benchmark Enterprises, LLC asserts that it is owed approximately §15.000,000 secured by 4
junior deed of trast on the Property. Sizable additional Claims are also asserted by parties who

claim to have made down pavments or pre-payments toward the purchase of individual
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condaminium units. Other Creditors have asserfed Unsecured Clatms entitled to neither priovity
or secured status. The Debtor's bankruptey schedules st over $100,000,000 in debt of all

Classes (e, secured and unsecured). Over the last two vears, the Debtor hag attempted to obtam

additional financing for the project, but has been unable to do so.

B. Events Leading to the Debtor’s Bankruptey

In 2006, with the project far from complete, the Debtor began {0 experience financial
difficultics. The Debtor attemnted o obtain addirional financing to continue developing the
Property, but was unable o do so due to the deteriorating real estate and credit markets. The |
Debtor defaulted on various obligations owed to OpeCap, and in response, OneCap threatened o
foreclose on the Property. On May 31, 2007, three mechanics” lienholders. HBParkco

Construction, Iinc., Regional 5t

cel Corporation, and Nevada Ready Mix Corporation, filed an
invelurtary bankruptoy petition against the Debror under section 303 of the Bankrupicy Code in
order 1o stay foreciosure of the Property,

. The Chapter 11 Case

On August 21, 2007, with the consent of the Debtor, the Bankruptey Court entered an
order for relie! in the Bankruptey Case. Almost immediately thereafter, various Creditors and
parties in intercst began to seck the appointment of a trustee in the Bankruptey Case. On Japuary
1§, 2008, the Bankrupiey Court entered its order approving the Umted States Trustee’s
appointment of the Trustee as the Chapter 11 trustee m the Bankruptey Case

Eipon his appointment, the Trustee began investigating the Debtor’s assets, habilities and
prospects {or reorganization. He guickly determined that whalever course the case was 1o take,
immediate funding was required in order to preserve the value of the Property. Ahsent such
funding, the Property might suffer significant devaluation in the form of damaged property:
stolen property: degraded property; loss of permits; loss of entitiements; mereased fees; and
penalties. Accordingly, the Trustee filed motions seeking Bankruptey Court approval I of interim
super-priority financing for the Estate to provide essential funding through Plan conlirmation and
bevond. On May 7, 2008, the Bankruptey Court approved the Trusiee’s motion 10 borrow

556,000 from Bank of George on 2 super-priority, printing Hen basis. The proceeds of this SPF
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Financing are o be used specifically w pay ceriain critical expenses, which must be satistied in
order Lo avoid potential significant loss of value of the Property. Bank of George 1s secured by a
senior priority Hien against the Property and must be repaid from the first dollars recovered by the
Estate from any source, including but not Himited w any sale or refinancing of the Property.
Hased on hus mvestigation of the Debtor’s assets, habilities and prospects for
reorganization, the Trustee hag proposed the Plan on the terms set forth below.
V.

CRITICAL PLAN PROVISIONS

Al Overview

The Trustee’s Plan provides for two possible solutions {(altematives) for payment of
Crediiors” Claims. 1T the Plan is confirmed, the Debior will be afforded a very short window of
timie to attempt to reorganize by refinancing the Property in a fashion which brings into the
Fstate sufficient funds to allow the Trustee to satisfy all Allowed Claims against the Estate. If
the Debtor fails 1o achieve a Timely Refinancing (as defined below), then the Trustee will
instead Hquidate the Debtor’s assets, including by an orderly sale of the Property, and will
distribute the proceeds to Creditors in accordance with the terms of this Plan. The Plan
embodies the results of extensive arms fength negotiations between the Trustee, Yanke, OneCap
and the Mechanics' Lien Claimants, and the votes of these creditors and parties m interest on the
Plan represent their respective consents and agreements to the freatment afforded each of them
and ome anothor under the Plan

#. First Alternative - Refinsneing

Generally

1

Under the Grst Plan aliernative, the Debtor will be allowed a “Refinance Period” during
which it mav to attempt to refinance the project. Under this alternative, the Debtor will have 66
davs from the Confirmation Date to deliver o the Trustee a binding commitment from a credible
lender 1o provide financing, which commitment shall be:

(i} in form and content satisfactory 1 the Trustee in the Trustee’s reasonable

discretion:
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{11.} 18 subject only to reasonable conditions which are capable of being satisfied
within the period provided;

(1t for an amoeunt under which the Estate would receive funds sufficient to setisfy n
full all Allowed Claims against the Estate {considering reduced amounts
negotiated between Creditors and the Debtor and/or Yankel and

fiv.y  is accompanied by sufficient evidence in Trustee's reasonable discretion of
lender’s ability o close the fransaction timely upon satisfaction of all apphcable
conditions.

The financing commitment may provide for the fender to obtain a sentor pricrity deed of tust

against the Property free and clear of all lens, claims and imterests (other than the Bank of

bk
=

George Clamm, which shall be satisficd from refinancing proceeds directly from the close of
gscrow), with ail such other exisung itens, claims and interests to attach to the proceeds of the

refinaneing, pursuant to Bankruptey Code section 1129(b)}( 2} A}, and to be deemed

unenforeeable and no longer valid agamnst the Property, pursuant to Bankruptey Code sections
PI23(BY 1) and (5).

If the Debtor imely delivers 2 binding Onancing commitment satisfactory to the Trustee,
then the Trustee will file a notice with the Bankrupicy Court that Deblor will have an additional
A0 davs to close such financing (with the Bank of George Claim to be paid in full directly from

T

the proceeds of closing) and to cause the balance of the refinancing proceeds to be deposited

with the Trustee for safisfaction of Creditors” Claims as provided for below.

- e oy 1% e E - - I H B >
i Determmnation of Amount Needed 1o Satisty Al Clanms

For purposes of determining whether the refinancing proceeds are sufficient to satisfy ali
Allowed Claims against the Estate, each Claim will be tallied at the amount shown on s
respective prool of claim, or, if no proof of claim was fled, at the amount shown in the Debtor’s
bankruptey schedules. As part of the foregoing process, the Debtor or Yanke may deliver w the

Trustee during the Refinance Perod consents by Creditors of any Class to have thew Clams

j allowed at amounts foss than either scheduled or filed.

3. Effect of Tunelv Refimancing
ST APCDOCS P00 S2EI565 13
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In the event that the Debtor accomplishes all of the foregoing within the Relinancing
Perind, the Debtor will have achieved a “Thmely Refinancing.” In the event that the Debtor
achieves a Timely Refinancing:

1.} the Trustee will file with the Bankruptey Court and serve on all Creditors and

parties in interest notice of such Timely Refimancing:
(it} upon closing of the Timely Refinancing, and payment of the proceeds thereof
Bank of George and the Trustee, as provided above, the Debtor will immediutely
be granted controt over the Property, including the right to continue developing it.
10 encumber i, or to transfer i and

(iii.y  Yanke will retamn his Equity Interest in the Debtor.

In the event of & dispuic over whether ot not the Debtor has either provided the Trustec

with a sufficient binding financing commitment or has otherwise achieved a Timely Relinancing,

the Bankruptey Court shall detenmine the issue upon noticed motion. The Debror and/or Yanke
shall have 120 days from the Confirmation Date to file and serve such a motion. Absenf(v)a
timely filing of such motion or (2} the Trustee’s filing of the notice deseribed m subpara graph (1)
above, 1o Timely Refinancing will have taken place, and the time to achieve a Timely

Refinancing will have expired.

4, Control of Bstate Funds/Satisfaction of Clamms

Confirmation of the Plan will not terminate the Estate nor re-vest Estate assets in the
Debtor. The Trustee shall direct and contro! all Distributions made to Creditors on account of
Allowed Claims. Uniil such dme as all Allowed Claims againsi the Estate are satisfied. ali

proceeds of any refinancing shall rematn under the control of the Trustee. Any funds remaimng

in the Estate after full satisfaction of all Allowed Claims againgt the Estate shall remamn property

 of the Fstate, and shall re-vest in the Debtor upon entry of & final decree.

The Trustee questions whether the Debtor can achieve a Timely Refinancing, partcularly
siven the time the Debtor has had 1o date o secure refinancing. The Trustes believes, bowever,
that the Debtor should be given the opportunity to attempt to do so for a variety of reasons,

including because a Timely Refinancing would allow for the 1l sausfaction of all Allowed
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Clatims agamst the Fsate - a result that may not be achieved under the second Plan alternative
discussed immediately below. During the Refinance Period afforded to the Debtor, the Trusice
witl not file a motion secking Bankruptey Court approval of a sale of the Property, provided,
however, that during such Refinance Peried, the Trustee will begin the process of marketing and
selling the Property, including, but not limited to, seeking Bankruptey Court approval of the
retention of real esfate professionals, preparing due diligence materials, exposing the Property to

prospective buvers, and other similar steps.

. Second Alternative - Liguidadion
I Generally

The second Plan alternative will control in the event the Debtor does not achieve a
Timely Refinancimg. Under the second Plan alternative, if the Debtor does not achieve a Timely
Refinancing, the Trustee will hquidate all of the Debior’s asscts, pursuant to Bankruptoy Code
section 1123¢h)4Y, and distribute the net proceeds o pay Creditors” Allowed Claims in
accordance with the priorities set forth in this Plan, which priorities track those established under
Chapter 7 of the Bankruptey Code. Any remaining net proceeds from the Hauidation of the
Debtor’s assets after payment of Creditors” Allowed Claims as treated under this alternative will
be paid to kolders of Equity Interests in the Debtor. As described above, the Trustee does not
beleve that the igudation of the Debtor’s assets will result in foll satisfaction of all Allowed

Claims against the Estate. As also described above, confirmation of the Plan will not terminate

the Estate nor re-vest Eslafe assets iy the Debtor,

2. Sale Procedurc

The following “Sale Procedure”™ will govern the sale of the Property, pursuant 1o
Bankruptey Code section 1123(bX 43 Upon the Effective Date, the Trustee will begin marketing
the Property for sale, although, as described above, during the Debtor's Refinance Period, the
Trustee will not file a Sale Motion secking Bankruptey Court approval of 4 sale of the Property,
provided, however, that during the Refinance Period, the Trustee will begin the process of
marketing and selling the Propesty.

The Trustee will market the Property for a minimum of 60 davs [ollowing the Effective
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Date prior to filing & motion w0 sell the Property, or for a minimum of 90 days in the event that
the Debtor timely defivers a binding financing commitment satisfactory to the Trustee. The

marketing will inctude publication of the opportunity in national and regional publications. Any

asset purchase agreement entered mito by the Trustee must contain the following erms:
{a} The mitial bidder must provide the Trustee with a deposit m the amount of

§1.800,000, which deposit is non-refundable unless (1} the mitial bidder 15 not

approved by the Bankruptey Court as the purchaser, or (it} the sale does not close

despite the nitial bidder’s timely perfornmance of ail its obhigations,
{h) The sule shall be subiect to overbid, with an inttal overbid increment of three

percent (3%) of the purchase price, and subsequent overbid merements of one

percent { 1%

i) of the purchase prece,

(e} In the event that {3) the el bidder i3 not approved by the Bankruptoy Court as
the purchaser, or {1t) the sale docs not close desprte the initial brdder’s timely
performance of all s obligations, the initial bidder shail be entitled {0 & “break
up fee” of the lesser of (1) reasonable and actual cut-of-pocket duc diligence costs
as determined by the Bankruptey Court (including fees and costs of attornevs,
accountants, bankers, and other professionals customarily used in iransactions of
a simtlar nature), or (Y one percent (1%) of the purchase price,

{hy The party approved as the purchaser at the sale bearing shall have [0 davs from
eniry of 1 Bankrupicy Court order approving the sale to close the transaction.

(o) The Trustee shall be anthorized 10 geoepl one of noie vack-up mds.

Parties wishing to overbid must “qualify” no later than 5 days prior to the hearing on the

Trustee's sale by:

(1) enfering into an asset purchase agreement with the Trustee in form substantially
identical to that entered into by the mitial bidder,

{ii} depositing with the Trustee a deposit in the amount of 1,000,000, which deposit
is non-refundable unless (1) the overbidder 1s not approved by the Bankruplcy

Court as the purchaser, or (it) the sale does not close despite the overbidder’s
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timely performance of sl is obligations; and
(Hi)  providing evidence of financial ability (o close, satisfactory 1o the Trustee.
In the ovent that the Trustee has not received a satisfactory offer within 180 davs
foltowing the Effeciive Date, he will file and serve on all ereditors and parties m mierest a notice
of a sale hearing ai which the Bankruptey Court will conduct a “no-minimum” auction of the

Property.

]

3. Sale Free and Clear/Credit Bids

The Property will transfor to the successful purchaser free and clear of all liens, claims
and interests, allowing the purchaser o obtain fully insurable “clear”™ title, pursuant (o :
Bankruptey Code sections 1123(b(1) and (5). All such liens, claims and interests shall attach o
the proceeds of the sale, pursudnt Lo Bankrupicy Code section 1129(b)}2)(A). Amounts
outstanding to Bank of George will be paid direetly from saic procecds at closing.

Rights of Secured Creditors (o “credit bid™ at any sale of the Property are fuily preserved,
whether such rights arise under Banlouptey Code seetion 363(K) or otherwisc.

Any other terms of the sale may be addressed in the Trustee’s Sale Mation,

4. Operation of Bapkruptev Code Scction 506{a}

In the event that the Property is sold in accordance with the Sale Procedures, the sate will
be deomed to have fairfy and conclusively determimed the fair market vahue of the Property, and

accordingly, the values of the varicus Secured Claims against the Property, for purposes of

determining the extent to which such Claims arc Secured Claims under Bankruptey Code section
506(a). The holder of any Secured Claiim not satisfied in full from the proceeds of @ sale sh

receive an Unsecured Claim to the extent of any such deficiency, to be treated i Clags 14

33 Altowance and Satisfaction of Claimy

Regardiess of whether the Debtor achieves a Timely Refinance or the Trustee seils the
Property, the Trustce shall direct the precess of satisfying Claims, including holding and
accounting for all funds of the Eswate, and making Distributions to Creditors on account of
AHowed Clatms in accordance with the terms of this Plan. Pursaant fo Bankruptey Code section

502, any party in interest may file an objection to a Claim.

O APCDOCSPCBOCRIEZE
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E. Timine of Distributions

Upon a Timely Refinancing or sale of the Property, the Trustee, as soon a8 practicable,
shall distribute the proceeds thereof in accordance with the terms of this Plan. The Trustee shail
not distribute the procesds of the Haquidation of any other assets of the Estate to Creditors {other
than Bank of George, pursuant to the SPI Financing} untl sach time as the Plan is substantially
consuminaied, and the Trustee is prepared to move the Bankruptey Court for z final decree.

VL
DESTGNATION AND TREATMENT OF UNCLASSIFIED CLAIMS

Bankruptey Code section 1123(a)} 1) provides fhat a plan should classify all Claims other
e Claims of the kinds specified m sections 507(a)2)y, 507 3), and S07{a} 8. As such, the

Trusice has not placed the followmng Claims in separaie Tlusses:

A Administrative Expense Clatms

Administrative Expense Claims consigt of Claims entitled to priorty under Bankruptey
Cade section 307(a)2). They include professional fees and expenses incurred m conneclion
with admimstering the Bankruptey Case. Adminiswative Expense Claims also include
obligations incuyred by the Debtor or the Trustee after the Petition Date. The Bankruptey Code
generally requires that all Administrative Expense Claims be paid m full in Cash on the Effective
Daate {or on such later date as the Administrative Expenses Claims are approved by a Final Order
of the Bankruptey Court), unless & particular Administrative Claimant agrees to a different
treatment.
The Plan provides that, upen (i) the closing of a sale oy a refinancmg of the Property and
{ity the full satisfaction of the Bank of George Claim, all Allowed Post-Trustee Admamstrative
Expense Claims will be paid in full in Cash directly from the proceeds of such sale or

L with cach Class of Secured Claims 1o bear its Ratable Share of Admmstraiive

Lxpenses.

| Aflowed Pre-Trustee Admunismative Expense Claims will be paid at such ume as the

Bgtate has sufficient available Cash o do so, in the Trustee’s reasonable discretion, whether rom
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the proceads of 3 sale or refinancing {after payment of Allowed Secured Claims), or from
recoveries from other sources. The Trustee is informed and believes that all Persons holding
Pre-Trustee Administrative Expense Claims consent to such treatment.

B. Section S06{) Stipulation

Pursuant to the Stipelation Re Plan Treatment of Petition Creditors” and Joining
Creditors” Administranve Expense Claims entered into among the Trustee, OneCap and more
than a majority i number and more than two-thirds in amewnt of the Class S olammants:

i Al allowed Post-Trustee Admimustrative Expense Claims (inclusive of the foes
and costs of the Trustee and iis professionals from and afler the Confirmation Date) consttute
reasonable and necessary costs and expenses of preserving or disposing of the Property, and as
such are entitled to be paid as a “surcharge” or assessment against the Property, pursuant 1o
Bankruptoy Code section 506{c) and the Plan, to be satisfied in accordance with Section VI{A}
of the Plan,

L All aliowed Petitioning Creditors” Administrative Expense Claims (as defined m
the Stipulation} constitute reasonable and necessary costs and expenses of preserving or
disposing of the Propenty, and as such are entitled to be paid as a “surcharge”™ or assessment
against the Property, pursuant to Bankruptey Code section 506(c) and the Plan, to be satisfied in
accordance with Section VHA) of the Plan.

3. All altowed administrative expense claims of the Joining Creditors (“Joining
Creditars’ Administrative Expense Claims™) constitute reasonable and necessary costs and
expenses of preserving or disposing of the Property, and as such are entitfed o be paid as a
“surcharge” or assessment against the Property, pursuant to Bankruptey Code section 306(c} and
the Plan, 1o be satisfied in accerdance with Section VI(A) of the Plan.

4. Post-Trustee Administrative Expense Claims, Pentioning Creditors”
Administrative Fxpense Claims and Joining Creditors” Administrative Expense Claims are
subject to Court review, appraval und aliowance.

{, Priority Tax Claims

Priority Tax Claims consist of the Claims of govermnental units that are eotitled w
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priotity under Bankroptey Cede section 507(a)(8). The Bankruptey Code requires that each
holder of an Allowed Priority Tax Claim recetve the present valee of such Claim in deferred
Cash payments, over a period not exceeding six years from the date of the assessment of such
tax, unless the holder of a Priovity Tax Claim agrees to & difforent treatment. The Plan provides
that all Allowed Priority Tax Claims will be paid m full in Cash from the proceeds of the SPF
Financing, or if such proceeds are insufficient, then directly from the proceeds of the saie or
refinancing of the Property, as applicable. The SPF Loan Documents require the Trustee (o pay
all real property tax claims on a timely busis, and the Trustee has done so.

Vil

DESIGNATION, CLASSIFICATION AND TREATMENT

OF CEAIMS AND INTERES T

A1l other Claims or Eguity Inferests arc classified and treated in 16 different Classes
under the Plan. Unless provided otherwise below, after satisfaction of all Allowed Unclassified
Clarms. then Allowed Classitied Claims shall be paid in the pricrity set forth below from the net
proceeds of a Timely Refinancing if one is achieved, or from the net proceeds of the sale of the
sale of the Property, and in any ovent from the net proceeds of any additional Estate assets from
which value can be realized. In the event that insufficient funds are available to pay a Class m
full, then the claimants within such Class shall share all remaining availabie funds on a Pro Raia

basis based upon their respective Allowed Claim amounts. The treatrent set torth herein

represents the results of arms length seitlement negotiations between and among the Truste
Yunke. OmeCap (ss holder of multiple classes and priorities of Clatins), the Mechames” Lien

Claimants, and the Pre-Purchaser Claimants. Under the Plan, Classes | and 11 are unimparred.

Classes 2.3, 4. 5.6, 7. 8,9, 10,12, 13, 14, 15 and 16 are impaired,
AL Class i
i Clagsification: Class | consists of the super-priority Secured Claim of

Bank of George for funds advanced under the Super-Prionity Financing
Facility approved by the Bankruptoy Court’s order entered May 7, 2008,

which clain is secured by a first priority, fully perfected “priming lren”

ODMARCDOCSPCDOCSRE565E I

81




b2

Lot

}z

L

Case 07-13208-harm Doc 307 Entered 12/08/08 148

)
G
|
N
e
&3
€l
¢4
a2
o0
&
el
@2}

upon all of the Debtor’s agsets,

2. Treatment: The Clags | Claim shail be paid in tull in accordance with the
SPF Loan Documents. The Plan shall not alter the rights of Bank of
George under the SPF Loan Documents, nor extend or modify any
obligation of the borrower under the SPF Loan Document, the provisions
of which shall survive confirmation of the Plan.

Pursuant to the Bankruptey Court’s May 7, 2008 order, the terns
of the SPF Financing cannot be altered through this Plan or any other, and
the terms of the May 7, 2008 order are mcorporated hieremn. The automatic
stay set forth in Bankruptey Code scetion 362 shall not apply to Bank of

George, mcluding o Bank of George’s nights 1o take any other action or to

exercise any other right or remedy as permtted o Bank of George under
the SPF Financing loan documents, No entity shail be enutled w any
relief which may operate to delay or interfere with Bank of George's
rights (including, without bmitation, any injunction or stay}, whether or
not any changed circumstance or cause is demonstrated. The foregoing
provisions mean that, should the Estate defauit on 1ts obligations to Bank
of George. the bank (owed approximately $270,000 as of the filing of this
pleading} could foreclose on the Property (worth tens of nullions of
dotiars). Such a foreclosure, which 1s not subject to stay or injunction by
se Bankroptcy Court or any other court, is o vield far less procesds
1o pay Creditors than would a sale through this Plan.

As provided by the SPF Loan Documents, the Bank of George
Claim miust be repaid via cashier's check, wire transfer. or other cash

equivalent, on the carhest of the followmg:

(a) June 7, 20U%;
e The sale of substanually all of the Debtor’s assets:
{c) The funding of additional financing secured by a lien or liens on
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the Property.
{d}y Such date as the Trustee may determine i his discretion is i the
best interesis of the Eswter or
(e Upon Default under the SPF Financing loan documents.

Class | is unimpaired.

B. Class 2

e

Classification: Class 2 conmsts of the Securad Claim of the Clark County,
Nevada Treasurer’s Oftice for real property taxes. As of the filing of this
Plan, all such taxes had been paid in full; nonetheless, such taxes will

continue to accrue going forward.
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proceeds are insufficient, directly from the proceeds of the sale or
refinancing of the Property, as applicable. In the event that the foregomg
proceeds are insuflicient to pay the Class 2 Claim in {ull, the Class 2
clanmant shall be Alowed a “deficieney” Clanm in Class 14 for any

rermainimg unpaid balance. Class 2 18 impatred,

out of a promissory note in the original principal amount of $9,500,000,
which is secured by a deed of trust against the Froperty recorded
December 22, 2604 held by various entities by and through their collateral

agent and loan servicer, OneCap.

b

Tregiment: To the extent Allowed and secured by a bHen against the
Property after satistaction of all senior Claims Gncluding the Class 3
Ratable Share of Administrative Expenses), the Class 3 Claim shall be

paid in Cash from the net proceeds of the sale or refinancing of the

Property an amount equal to the then outstanding principal balunce of that
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note fogether with interest at the non-defavlt rate plus §2,000,000° The
Trustee shall make the Distribution on account of the Class 3 Claim no
fater than 30 days from the Tater of (1) closing of the sale or refinancing of
the Property, or {if) entry of a Final Order fixing and allowing such
Secured Claim pursuant to Bankruptey Code sections 502 and 506, In the
event that the proceeds of 2 sale or refinancing of the Property are
msufficient to pay in full the Claim allowed herein, then the holder of the
Class 3 Claim shall be Allowed a “deficiency” Claim in Class 14 for any

remaining unpaid balance. Class 3 1s impatred.

. Clags 4

)

Classification: Class 4 consists of the Secured Claim of OneCap anismg
out of a promissory note in the eriginal principal amount of §13,000,000
seevred by a deed of trust recorded Decomber 22, 2604 held by vanous
entitics by and through their collateral agent and loan servicer, OneCap.
Treaiment: To the extent Allowed and secured by a lien against the
Property afler satisfactuon of ail senior Claims (including the Class 4
Raable Share of Administrative Expenses), the Class 4 Claam shall be
paid in Cash from the net proceeds of the sale or refinancing of the
Property an amount equal to the then outstanding principal balance of that
note together with mterest at the non-defauit rate. The Trustee shall make
the Dristribution on account of the Class 4 Clatm no jater than 30 days
from the later of {1} closing of the sale or refinancing of the Property, or
(11) entry of a Final Order allowing such Secured Claim pursuant to

Bankruptey Code sections 502 and 506, In the event that the proceeds of a

© The treatment afforded to OneCap harein was negotiated by the Debtor prios to the Trusiee’s sppoinment. The
Trustee balicves thal such trealiment i3 in the best interest of the Debior’s Creditors and the Bstate. Because the

Fstate will likely lack Cash on the Lffective Date sufficient fo cure the defautt in the OneCap Claims, the Plan

cannot utilize section 112

4(2y of the Bankruptey Code which allows a debtor to “de-accelerate” o debt that was

accelerated pre-petition. Accordingly. in erder to confirm the Plan, OneCap’s consent {0 the Plan is required.
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sale or refinancing of the Property are insufficient to pay in full the Claim
allowed herein, then the holder of the Class 4 Claim shall be Allowed a

“deficiency” Claim in Class 14 for any remaining unpaid balance. Class 4

15 imparred.

Class 5

Classifi

it

.

cajon: Class § consists of il Claims of all Mechanics’ Lien

i

Creditors asserting mechanics” Hen claims under applicable state law. In geperal,
mechanics’ Hen claims are subject to adjustment due to accrued interest and
attorneys’ fees and costs under Nevada law and the Bankruptey Code.
Importantly, under applicable state law, including Nevada Revised Statute
1G8.236(14, cortain types of mechanics” hen claims are subordinate o other types
of mechanics’ ten claims. This fegal framework could possibly result in “sub-

priarities” within Class 5.

2. Treaument:
(&) Allowance of Secured Claims: Fach Mechanics” Lien Creditor

tisted below shall be deemed to hold an aliowed secured Class 5
Claim in the respective amounts Histed below, secured as a
mechanics” lien Claim against the Property recognized under
Nevada state faw, specifically under Nevada Revised Statute
118.236¢1}. The Allowed Class 5 Claims will be paid i whole or
in part after satisfaction of all senior priority sceured Clasms
(mcluding the Class 5 Ratable Share of Administrative Expenses).
The Allowed Claim amounts listed below for cach of the Class 5
s of arms length settlement
negotiations between and among the Trustee, Yanke. OneCap (as
holder of multipie classes and priorities of Claims) and the

Mechanics® Lien Chumanis:
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AHERN RENTAL

S17,008 60

CALLIED TRENCH SHORING SERVICE

$22.407.60

ATLAS MECHANICAL, INC.

S185,000.00

BUILDING C ON%E-I\-%LS INC.

S1,504.000.0607

CASHMAN EQUIPMENT

$62.000.00

DESERT FIRE PROTECTION

£151.000.00

FERGUSON FENTERPRISES £2.963.13
(]rou«z{ INC. $151,599.52
L GRG, INC, £30,874.57
HBPARKCO CONSTRUCTION $15.734,066.49°
CHELIX ELECTRIC $470.500.00
HUGHFES WATER & SEWER, LTD. Swi 815.91
JADE SUMMIT, LLC S18R1. 138,767

5T %2 6.406.64 |

"LAS VEGAS BUILDING DEVELOPMENT
LAS VEGAS PAVING $12,600.00
LEDCOR CONSTRUCTION, INC. §2,003,432.64 ;
NEVADA READY MIX, CORP. 81,507,647, E%(w'

 OLSEN PRECAST S8,000. 00 |
REGIONAL STEEL CORP. 52,925 381 .23
SOUTHERN NEVADA STORM DRAIN $17.900.00
STANTEC CONSULTING, INC. 386,486,688 ¢
THE PLUMBER, INC. SH1,588.00
WATER MOVERS §31,374 55
WPH ARCHITECTURE $G97 75532

{0 Tssues of Priority Reserved: Al issues of relavve priority of hens

against the Property between and ameong the mdividual Class S
claimants, including whieh individoal Clarms withan Class 5 may
be senjor o and which may be subordinaie to one ancther within
thiz Class under applicable state law, including Nevada Revised

45
H

[

- 0g 3T A P nrs cr s g » (e P e F o
Statute TOB.236(13, arc fully reserved, o be determuned, (T and 1o

P This claim neludes the claims of Harley Ellis Devereaux, formerly known as Fields Devereaux Architects and
Fngineers, and Felds Deveraux Mivemoto International, which have s toral principal amount of $3,153,613.8%.
Additionally, the Debror asserss an affirmatve claim againgt Building Consensus i the amount of %b.m millicn, The
Drebior hud previously proposed » compromise and setflement of these potentialty offsetting claims in the form of s
payment o Buildmg Consensus in the amount of $400.000, and those settlement negotiotons are ongoing. The
Debtor and Bailding Consensus have sgreed to continue their discussions o goed faith i an effort o delemune the
dotlar smount of the Building Consensus Allowed Claim.

* This amourit doss oot include the claims of Nevads Ready Mix and Reglona! Steel.

Chis amount does not include the elaims of Ahern Rental, Allied Trench, Ferguson Enterprises, Hughes Water,

Southern Nevada Stonn Pram and Stantec.
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the sxient required, by sabsequent proceedings in the Bankmptey
Court as more fully discussed betow. The settlements embodied
within this Plan, however, {ully resolve all disputes as o the
relative priortty of the Hens against the Property held by all Clags 5
claimants. considered in the aggregate. on the one hand, as
measured aganst, or the othor hand, the respective liens agamst
the Property of other secured creditors provided under this Plan
cs b 203,468, 7

(mcaning Class 7 and &Y.

Possible Mootmess of Privrity: In the event that the net proceeds of

the sale or refinancing of the Property afier payment of all senior

priority Secured Claims und assessments either (1) are not
sufficient to pay any amount on account of any portion of an
Allowed Clasy 5 Claim, or (i) are sufficient to pay all Class 3
Claims i full in the Allowed amounts set forth above in the
aggregate, then all issues of sub-priority between and among the

various holders of Class 5 Claims under applicable state law,

including Nevada Revised Statute 108.236(1), will be moot and
will not require further Bankruptey Court determination,

Future Determination of Prority {f Neadedy: I, however, the net

roceeds of sale or refinancing of the Property after payment of all
I3

senior prionity Secured Claims and assessments as provided above

i

are sufficient to pay only part of but not ail of the Allowed Clas

Claims in the aggregate, then the Bankruptey Court will proceed 1o
determine and fix (in the adversary proceeding described below)
the relative priority between and mmong cach of the individual
holders of Class 3 Claims under applicable state law | ncluding
Nevada Revised Status 10823601}, for purposes of determining
5 are entitied to be paid

which claimant or claimants within Class

26
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first, second, third, and so on within Class 5 until all available not
nroceeds of sale are exhausted.

Stav of Adversary Proceeding: The Bankruptey Court will make

all determinations of relative priorities between and among Claims
within Class § as part of the currently-pending Adversary No. (7- |

1150 (Building Consensus, Inc. v, Tower Homes, LLC, et aly.

Upon confirmation of the Plan, all proceedings within Adversary
Mo, 07-1180 shall be staved until such time as (1) net proceeds of
sale or relinancing are available for distribution among members
of Class 5, and the Trustee or any other party 1y inferest notices
and schedules a statug conference i Adversary No. 07-1150 {and
serves notice of same on all holders of Class 5 Claims and any
other affected partics), or (11} the Bankruptey Court enters a final
decree closing the Bankrupley Case, at which time Adversary No.
{(¥7-1150 may be dismissed.

Distributions: If particular Claims within Class 5 fall within the
same sub-priority under applicable Nevada state law, then such
simitarly ranked sub-priority Claims will be paid on a Pro Rata
hasts within such sub-prionty until the pet proceads of sale or
refinancing are exhausted within that sub-priority. Ifand to the

[ 5 e
P OT 4 poThoHn af Any Claim within Class 5 18 not y}zuu i

exient i
fuil, then the unsatisfied deficiency portion of such Claim shall be
allowed and weated 43 2 general unsceured Clamy within Ulass 14,
Disiributions on account of Class 5 Clams will be made as so01 as
practicable in the Trustee’s reasonable diseretion once (1) net
proceeds of sale or refinancing become available for distribution o
holders of Class 5 Clamms after satisfaction of all semor priority

secured Clarms{including the Class 5§ Ratable Share of

=k
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Admmnistrative Bxpenses), and (i) all (ssues with respect (o
reiative priority between and among holders of Clags § Claims
have been resolved by Final Order of the Bankruptey Court withirn
Adversary No, 67-1150. Prior io distributing any funds on aceount
of a Class § Claim, the Trustee will file with the Bankruptev Court

and serve upon all holders of Clags 5 Claims a nolice of his

3¢ calendur days from date of service of such notice t reguest and
schedule a status conference m Adversary No. 07-11580 and 1o ask
the Bankruptey Court to hear and detenmine any dispute as to
refative priovity of Claims within Class 3, as described above.

{g) Compromise of Claims: The treatmont set forth above for Class 5

Claims is intended to be a compromise and settlement of the

Claims asserted in Adversary No. 07-1130. Class § is impaired.

s of the Secured Claim of OneCap arising |

- r

[ 1% at if}ﬁ'

RLEASLE .

out of a promissory note in the onginal principal amouat of $3,200,000
secured by a deed of trust recorded March 16, 2006 held by various
entities by and through ther collateral agent and loan servicer, OneCap.

and encummberimg the Property in a position junior o the Class 5 Creditors,

Treatment: To the exrent Allowed and secured by a hien agamst the
Property after satisfaction of ait senior Claims ncluding the Ulass 6
Ratable Share of Administrative Expenses), the Class 6 Clarm shall be
naid in Cash from the net proceeds of the sale or refinancing of the
Property an amount cqual to the then outstanding principal balance of that
noie together with interest at the non-detauli rate. The Trustee shall make
the Distribution on account of the Class 6 Claim no later than 30 davs

from the later of (3} closing of the sale or refinancing of the Propertv, or

28
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(ity entry of a Final Order allowing such Secured Claim pursuant to
Bankrupey Code sections 302 and 306, In the event that the proceeds of o
sale or refinancing of the Property are insufficient to pay in full the Claim

allowed herem, then the holder of the Class & Clatm shall be Allowed a

“deficiency” Claim in Class 14 for any remaining unpaid balance. Class 6

18 mmpaired.

(r. Class 7

I. Classification: Class 7 consists of the Clarm of Benchmark ansing out of
a promissory note dated tn the original principal amount of $15.006G.000

purportedly secured by the deed of tust recorded May 2, 2006 held by

Benchmark encurnbering the Property in a postticn wuior to the Class 6

Creditors.

T

Treatment: To the extent Allowed and secured by o len against the
Property after satisfaction of all senior Claims (including the Class 7
Ratable Share of Administrative Expenses), the Class 7 Claim shall be
paid in Cash from the net proceeds of the sale or refinancing of the
Property an amount equal (o the Allowed Amount of the Claim (believed
te be $4.300,000 in principal) together with interest at the non-default rate.
The Trustee shall make the Distribution on account of the Class 7 Claim
no later than 30 days from the fater of (1) closing of the sale or refinancing
of the Property, or (it) entry of a Fina] Order ailowing such Secured Claim
purseant to Bankruptey Code sections 502 and 506. In the event that the
procecds of 4 sale or refinancing of the Property are insufficient w pay in
full the Claim allowed herein, then the holder of the Class 7 Claim shall be
Allowed g “deficiency”™ Clalm in Class 14 for any rematning unpaid
H. Class 8

i Classification. Class 8 consists of the Claim of OneCap ansing from a

§ 26 1
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“Memorandum of Revenue Participation” recorded August 14, 20406,
Tregtment. To the exient Atlowed and secured by a lien agamst the
Property after satisfaction of all senior Clamms {imncluding the Class 8
Ratabie Share of Administrative Fxpenses), the Class 8 Clamm shall be
paid i Cash from the net procceds of the sale or refinancing of the
Property an amount equal to the then oustanding principal balance of that

note wgether with interest at the non-default rate. The Trustee shall make

the PHstribution on account of the Clags § Clabm no later than 30 days

from the later of (i} closing of the sale or refinancing of the Property, or

s

ity entry of a Final Order allowing such Secwred Claim pursuant o
Bankruptey Code sections 302 and 506, In the event that the proceeds of 2
sale or refinancing of the Property are insufficient to pay in full the Claim
allowed herein, then the holder of the Class § Claim shall be Allowed g

“deficiency”™ Claim in Class 14 for any remaining unpaid balance, Class 8 |

1s impaired.

i Clasy @

Classiffeation: Clags U comnsisis of any other Allowed Claims scoured by

the Property i a position juntor to the Class 8 Credifors.

Treatment: To the extent Allowed and secured by a lien agamst the
Property after satisfaction of all senior Clatms (including the Class 9

Ratable Sharc of Administrative Expenses), cach Class 9 Claim shall be

paid in Cash from the net proceeds of the sale or refinancing of the
Property an amount cqual to the Allowed Amount of such Claim. The
Trustee shall make the Distribution on account of the Class 9 Claim no
later than 30 days from the tater of (3} closing of the sale or refinancing of
the Property, or (i1} eniry of a Final Order allowing such Secured Claim
pursuant to Bankruptey Code sections 502 and 506, In the event that the

proceeds of a sale or refinancing of the Property are insufficient to pay n

Lad
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full the Claim allowed herein, then the holder of the Class 9 Claim shall be
Allowed a “deticiency” Claim in Class 14 for any remaining unpaid

balance. Class ¥ 1s impaired.

. Class 16
i Classification: Clags 10 consists of the Secured Claim of Lexus Fmancial

Services secured by a 2007 Lexus 460, on which both the Debtor and

Yanke are obligated.

]

Treatment: Lexus shall retain 1ts Hen in the vehicle, Yanke will retam the
vehicle and will continue making the required monthly payments on the
debt. In the event that hie defaults on such payments (or other
obligations), Lexus will have the right 1o foreclose upon its lien agamst the

“ly

vehicle. In the event that the proceeds of 2 foreclosure are msufficient io
satisly Lexus” Clawn, Lexus will be entitled (o a generul unsecured Class
14 Claim for any deficiency remaining. The Estate waves any further
rights i the vehicle, Class 1015 mmpaired.

tass 11

i Classi ion. Class 11 consists of the Secured Claim of GMAC secured

by a 2005 Cadillac Escalade, on which both the Debtor and Yanke are

obligated.

|

Treanment. The Claim of GMAC has been paid n full by Yanke, and
GMAL has released its Hen againgt the automobile. GMAC shall be
Atowed no claim against the Estate, and shall receive no disinbution from
the Fstate, The Bstate shall retain the vehicle and any rights to dispose of
i1, provided, however, that Yanke shall be entitled to credit for amounts he

actuaily paid towards the vehicle. Class 11 15 unimpaired.

i Class 12

o Class 12 consists of all Priotity Non-Tax Clamms, other

3
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than unclassified Claims and Claims held by the Pre-Purchaser Clanmants,
Treatment: Allowed Class 12 Claims shall be paid from the proceeds of 2
Timely Refinancing if one is achieved, or from the proceeds of the sale of
the sale of the Property, and of any sdditional assets of the Debtor from

which value can be realized. The Trustee believes that there are no

oriority Unsecored Claims. Class {2 1g impaired.

Classification: Class 13 consists of all Claims of Pre-Purchaser

Claimants. Atftached as Exhibit “27 hereto 15 a list of all Pre-Purchaser
Claimants presently known o the Trustee.

Treatment:

{2} Alowance. Fach Class 123 Claim shall be allowed in an amount
equal 10 (i) the actual dolars paid by such creditor as a deposit
toward a condominium unif in the Property, plus simple interest of
4 percent per annum, less (i) any recoveries achieved to date or
which may hereafter be achieved from any third party source,
including but not Himited to Yanke; Prudential Real Estate
Affiliates, Inc.; Americana LLC, Americana Group; Mark L.
Stark; Jeannine Cutter; David Berg; Fauity Title of Nevade, LLC,
any surety of insurance company; or any atfiliate of any of the
foregoing, with any such reduction applied first to the Priority
Non-Tax Claim {described below), and then to the general

unsecured portion of the Class 14 claim {described below),

by Relief from Stay. Pursuant to agreement betweon the Class 153

cditors and the Trustee on behall of the Estate, each member of
Class 13 shall, wpon the Effective Date, be granted relref from the
automatic stay provided in Bankruptey Code section 362 in erder

to prosccute claims against any third parties relating to their

fad
T
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contracts of purchase and their pavments toward the purchase of
; ¥

condominiun units in the Property, whether asserted m Case No.
AS41668 currently pending in the Fighth Judicial Disirict, Nevada |
shall b

or ctherwise: furthermore, each member of Class 13

granted relief from the automatic stay to collect against insurance
policies, ¥ any, msuring the Debtor for acts relating to claims of
Pre-Purchaser Claimants, but not against any other assels of the
Debtor or the Estate. Payment of Class 13 Clamms from property
of the Debior or the Estate shall only be in accordance with the
terms of this Plan.

ax Claim Treatment. To the extent the holder of an

P (rﬁ? Nop-T

allowed Class 13 Claim s an mdividual who depostted Tunds

before the commencement of this Case for the purchase of one or
more condominiun units for their own personal, family, or
houschold use, the first §2,4235 of such allowed Class 13 Claim ;
shall recetve weatment under this plan as a Priority Non-Tax Clamm
pursuant 1o Bankruptey Code section S07(a)(7). Fach member of
Class 12 shall be deemed o have consented 1o this treatment of the
priority portion of thetr Allowed Class 13 Claim, and to have
waived any right to payment in full on plan confirmation, il any

such right oxists, under Bankruptey Code section 112919 i

General Unsecured Claim Treatment. Fach holder of an Allowed

Class 13 Claim shall receive the same treatment afforded under

this Plan w Allowed Class 14 Claims (Oeneral Unsecured Clanms,
as described below), to be paid ouf at the same time and at the
safne Tate on a Dari passu basis a8 such Allowed Class 14 Claims,
in an amount equal to the amount allowed under subparagrapn

2{a) above, less any distributions received under subparagraph 2{c)

94



ase 07-13208-barm Do 307

N, lasg i4

I Classification:

i this section above,

oms. Payment on account of the Claims Allowed heremn
shall be made on the later of (3} the BEffective Date, or {11), such
date as the Trustee deterrunes that the Estate has sufficient
unrestncted funds to make such distributions, after payment of all
altowed Secured Claims and all allowed senior priovity Claims.
Prior to making such distributions, the Trustee will file with the
Court and serve on all holders of Class 13 Clauns a notice of his
mnfent to disribure, which will attach & form declaration to be filled
out and executed by the Class 13 Claim creditor regarding (1) the
amois and nature of the pre-purchase deposit made for personal,
famniby or houschold use, and (2} the amount ol recoveries from

e, which declaration

third parties, as described 1 scction 2(0) abov

shall be compieted and executed by each claimant and returned fo
the Trustee no later than 30 davs following service of the notice of
miznt. In the ovent of & dispute over the nature of 2 deposit or the
amount due on account of a Class 13 Claim, etther the Pre-
Purchager Claimant or the Trustee may move the Bankruptev
Court for a reselution of the dispute through the claim objection
OrOCEss.

-

“laims. The freament st forth above for Class |

13
1

Conmnomisg of

Claims is miended to be a compromise and setilemoent of the

Clavms assorted i Case No. AS41668 and elsewhere, and

represents the results of arins fength negotiations between the
Clanmants. Clas

Trustec and the Pre-Purchaser € 12318 umipatred.

Class 14 consists of all general, non-priority Unsecured

Claims.

SO AFCDOCEPODOCHIRISESNE
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2. Freatment: AN Allowed Unsecured Claims shall be paid 1 and only if 2l

Allowed unclassified Claims, Secured Clanms and Priority Non-Tax
Clabms have been fully satisfied. The total amownt of Allowed Class 14
Claims may increase over time by virtue of (1) rejection damage Clams
arising from the Debtor’s rejection of executory contracts and leascs, and
(11} deficieney Claims arising as a result of one or more Secured Creditors’
Secured Claims not bemng fully satisfied by a sale of the Property. In the
event that the estate has sufficient finds to pay Claims in this Class after
satisfuction of all senior Clanns, the Trustee will consider conducting a
comprehensive round of Claim objections. The Trustee believes that the
Claim objection process would dramatically reduce the Allowed amount

of Class 14 Clamms. Class 14 s unpatred.

. Class 15
1. Clagsification: Class 15 consists of all Claims subordinsted pursuant w
section 510 of the Bankouptey Code. As of the filing of this Plan, no
Claims exists in this Class. The Class is reserved for Clims which may
te subordinated pursuant to (i) agreements with Creditors negotiated by

Yanke; (i} liigation prosecuted by the Trustee; or (11) other means.

2. Treatment: All Allowed subordmated Claims shall be paid after ali
Aiowed unclassified Claims, Secured Clatms and Prionty Non-Tax
Clarms, and Unsecured Claims bave beer paid i full. Class 1515
impaired
P. Class 16
I Classification: Class [0 15 comprised of all Lguity Interests.
2. Treatment: In the event of a Timely Refinancing, the holders of Equity

Interests m the Debtor shall retain such inferests, In the event that no
Timely Relinancing is achieved, the holder(sy of the Debtor’s Equity

Interests shall receive the remainder of the net proceeds of the Trustee’s

SO AGPOTDOCEPOROCS2RIGESR

Lot
LA

96



Case 07-13208-bam Doc 307 Eniered 12/08/08 16:06:23  Mage 53 of 95

L liquidation of all Estate assets, if any, only if all senior Claims are paid in
2 full, and all Bquity Interests will be cancelled. Class 16 is impaired.

3 VL

4 MEANS OF IMPLEMENTATION OF THE PLAN

5 Al Assets and Liabilities of the Estate
& In August of 2007, the firm of Integra Realty Resources-Nevada issued an apprasal of

7 1 the Property. That report indicated an “as is” value {without auy improvements) of $42,100.000, |
& I and a value of S89, 700,600 if the costs of improvement as reported by the Debtor are added
9 1 this amount. The valse of the Debtor's other assets (such as recoveries by the Trustee from

10§ transfers avoidable as fraudulent or preferential) is uncertain, and the Trustee is not likely w be

1T 1 able to place a value on such other assets untii afier Plan confirmation. Pursuant o Bankrupicy

12 | Code section 546, the Trustee must file avoidance actions under Chapter 5 of the Bankruptey

13§ Code no later than August 21, 2009 (although Chapter § claims may be asserted by the Trusice

14 | against parties asserting claims against the Estate at any time}.
[ | According to Deblor's scheduies on file with the Bankruptey Court, the Debtor’s

16 3 lisbilites are $106,900,000 or more,

17 B. Scurce of Funds to Pay Claims
I8 As described in section V(B)( 1) above, the Debtor will be afforded a brief Refinancing

191 period during which it may attempt o refinance the Property, including by granting a lender a
201 first priority deed of trust against the Property {junior enly to Bank of George}. In the eventofa
o { Timely Refinancing. all liens against the Property will attach o the proceeds of the refinancing,
22} pursuant to Bankruptey Code section 1129(b)}2) A}, and will be deemed unenforceable and no
23 | longer valid against the Property, pursuant to Bankruptey Code sections 123D 1) and (5} The
240 Trustee will pse the proceeds of the refinancing to satisfy in full all Allowed Claims.

25 Absent a Timely Refinancing, the Trustee will liquidate the Debtor’s assets, imcluding the
26 Property, in accordance with Bankruptey Code section 1123(b)(4) and the Sale Procedures
deseribed in ection VICH2) above. Al Hens against the Property will attach to the proceeds of

I8 1 the sale, pursuant to Bankruptey Code section | 1290 2V A, and will be deemed unenforceable

SODMAPCDOORWPCTMGUSIRTSO5E ' 14
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and no longer valid against the Property, pursuant (o Bankruptey Code sections 1123{b)(1) and
{5y, The Trustee will distribute the proceeds i accordance with the payment scheme set forth

herein (which racks that established by the Bankruptey Code). The Trustee believes that the

- procceds of a Timely Refinancing would allow for significantly greater Distributions to Creditors

as a whole than would be possible i the Trustee liquidates the Debtor’s assets.

The Trustee may but shall not be required to set off or recoup against any Clann or the
payments to be made pursuant 1o this Plan in respect of such Claim (before any Pavment is made
on account of such Claim’, claims of any nature whatsoever that the Trustee, the Debtor or the
Reorganized Diebtor may have agamst the holder of such Claims 1o the extent such Claims may
be set off or recouped under applicable law, but neither the failure to do so nor the allowance of
any Claim hereunder shall constituie a waiver or release by the Trustee or the Debtor of any such

Claim that either of them may have against such hoider,

C. Caontinped Management of the Debtor
From and after the Effective Drate, the Trustee shall continue to manage the affairs of the

Debior’s Estate, until such tme as the Bankruptey Court enters a final decree closing the

Bankruptey Case, or enters an order otherwise, The Trustee will be reenomsible for the collection
and disbursement of all funds under the Plan. In the event of & Timely Relfinancing, the Debtor
will obtain control of the Property as described in seetion V{B)(3) above. From and after the

Fffectve Date, the Trustee shall not be required to mamtam a bond.

i3 Further Develonment of Propertv/Additional Debt

From and after the Effective Date, the Trugtes chall he awthorized, without further order
;

of the Bankruptey Court:

i1y to further develop the Property from ifs cwirent state, and

i o obtain credit or incur debt (including debt secured by an interest in the
Property)

as the Trustee in his reasonable discretion determines hkely to maximize the value ultimaiely
realized from the Property or other assets of the Estate. Prior to exercising any powers under this

section, the Trustee shall consult on the subject with the Debtor, OneCap, and William Noull,

CODRAPCDOCHPCDOUSRIEIGRE
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Fsq. and Laurel Davis, Esq., counsel for the two largest groups of Mechanics™ Lien Creditors,
No transfer of any interest in the Property or Lien thereon will be pernitted absent prior payment
in full of the Bank of George Claim, and absent the consent of Bank of George, any such transfer
shall trigger an obligation on the Estate’s part to repay in full amounts outstanding under the SPF
Fipancing,

E. Obhiections to Ciaims

I Crenerally

The deadline for any party in interest to file objections to Clamms within a given Class
shall be the Claims Objection Date, unless the Bankruptey Court, upon sequest, extends such
period. Such extension may be granted without netice to the affected Creditor. Objections may
include a requesi for subordination pursnant to Bankrupicy Code section 316, Filing, service and
prosecution of such objections shall be subject to and 0 accordance with the Bankruptey Rules

and local rules and procedures.

2. Resolution of Disputes

Dyisputes regarding the validity or amount of Claims shall be resolved pursuant to the

procedures established by the Bankruptey the Plan, the Bankroptey Code, the Bankruptey
Rules, and other applicable law, and such resoiution shall not be a condition precedent to

confirmation or consummation of the Plan.

i

3. Scttferment
From and after the Effective Date, the Trustee may compromise, liguidate or otherwise
1,

hearing,

settic any undetermined or objectod 1o Claim or Cause of Action withoot notice and a

and without approval of the Bapkroptey Court.

4, Allowed Amount

N holder of a Claim shall receive a Distribution in excess of the woount aliowed, either

by the Bankruptcy Court or as provided herein, with respeet o such Allowed Claim,

] F. Assamption or Rejection of Unexpired Leases and Exeeutory Contracts
i Assumpiion or Reiection

SOIMAPDDOC SPCDOUSZERIONE
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Pursuant w sections 365 and 1123 of the Bankruptey Code, the Confirmation Order wall

P

C

constitute Bankruptey Court approval of both: (1) the rejection of all executory contracts and
unexpired leases fo which the Debtor may be a party, other than any execulory contract of
uncxpired lease that is the subjeet of a motion to assume filed prior to the Confirmation Date:
and {2} the assumption of all executory contracts and unexpired leases that are the subject of one
ot more molions o assume filed prior to the Confirmation Date; provided, however, that in the
event that & Timely Refinancing is achieved, then, with respect to ali executory Purchase
Contracts, the Confirmation Order wit! constitute Bankruptey Court approval of both: (1) the
assumption of all executory Purchase Contracts to which the Debtor may be a party, other than
anpy executory contract or unexpired lease that is the subject of & moton to reject filed priorto
the Confirmation Date; and (2Y the rejection of all executory Purchase Conracts and unexpired
leases that are the subject of ene or more motions to reject filed prior to the Confirmation Date.

2. Reservation of Righis

The Trustee reserves the right to file applications or motions for the assumption or
reiection of any erecutory contract or unexpired lease at any time prior to the Confirmation Date,
and o prosecte any such application to entry of & Final Order any fime thereafier. The SPF
Lean Documents shall not be subject to rejection, snd shall not be modified by the Plan {or
otherwise, except as specifically pernutted i the SPF Loan Docoments, with the Wren consent
of the Bank of George). Notwithstanding the rejection of any executory contract or unexpired
lease, the Trustee reserves any and all rights or defenses he, the Debtor or the Bstate may hold or
may have held againsi the other parties to sach contract or lease, In the event that the
Bankruptey Court enters a Final Order denying assumption of a particular executory contract or

mexpired lease, such Final Order shall be deemed to be a rejection by the Trustee of such
executory confract or unexpired lease. In the event that the Bankruptey Court enters a Final
Order denying rejection of a particulay exccutory contract or unexpired lease, such Final Orde

shall be deemed to be an assumption by the Trustee of such executory contract or unexpired

lease.
3. Procof of Clamn for Rejection Damages
OTAPC DOCS PUDOCS IRTSERE 1G
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DENNIS M. PRINCE CLERK OF THE COURT
MNevada Bar No. 5092
PRINCE & KEATING
4230 South Buffalo Drive
Suite 108

Las Vegas, Nevada 89117
Telephone: (702) 228-6800

Facsimile: (702) 228-0443
Efdnit: if)}‘rmr:c@ﬁmmeheafmg oo

Attorney for Plaintiffs
Tower Homes, L1

DISTRICT COURT

CLARK COUNTY, NEVADA

TOWER HOMES, LLC, a Nevads limited Hability
COMIPAY; 3 . ) o
) CASENGO A~-12-6623471-
Plaintiff, ) DEPT. NO: XXVIT
)
Vs, 3
}
WILLIAM H HEAT ON, individual iy; } COMPLAINT
MITZ, WALTON & HEATON, L'TD., a domestic 3
prefessional corporation; and DOES ithmtgiz X0
inclusive, 3
)
Drefendants. }
)

Tower Homaes, LLC, a Nevada limited tability company, purstiant to Bankruptey Couwrl
Crder dated June 3, 2010, Case No, BR-07-13208. for its Complaint against the Defendanis
states, asserts and alleges as follows:

1. Tower Homes, LLC (hereinsfrer “Tower "y is and was at 211 times relevant fo thege
proveedings # Nevada Hmited Hability company.

2. Upon information and belief William H. Heaton (hereinafter “Heaton™} is and was
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atail tiroes relevarnt to the proceedings, a resident of the state of Mevada, Additionally, Heaton is

and was at all times relevant to these proceedings & licensed attorney in the state of Nevada

practicing law in Clark County, Nevada,

3. Upon and information and belief, Witz, Walton & Heaton, Lid {hereinafter

“INWH) Is and was & Nevada professional corporation. NWH is & law firm located at 601 South

“Tenth Street, Suite 201, Las Vegas, Nevada 89101, At all times relevant 10 thess proceedings,

Heaton was an ernmlo ee, agent, otficer, shareholder or ather authorized representative of MW,
Py g ¥ P

4. Thetrue names and capacities of Defendants named herein as DOES 1 thyough X

wheiher individual, corporate, associate, or otherwise, are presently unknown io the Plaintif?,

who, therefore, sues said defendants by such fictitious par s, The Plaintiff is mformed and
3

believes and, therefore, alieges that each of the Defendants so designated herein is responsible in

some meaner for the events and oceurences referved to herein alleged, and the Plaintiff will

request leave of the Court to amend this Complai

ut to fnsert the true names and cagacities of

DOES I through ¥, when the same have been ascertained and to Joirt such Defendants in this

action.
3, Rodney C. Yanke (hereinafiey “Yanle ) is a longtime client of Heaton and NWH,

Upon information and belief, Yanke is 5 ticensed confractor in the state of Nevada, In addition,

Yanke began Investing and developing real property in and sround Clark County, Nevada. .

6. Oner gbout April 3, 2004, NWH cauzed or assistad in the formation of Tower g1

the request of Yanke, As that time, Yanke wnformed Heaton and NWH of hisintent to construct g

residential common interest ownership project known as Spanish View Towers Projest

(hereinafter the “Project™),

7. Yanke was the managing member of Tower. Yenle, in his capacity as the

Page 7 of 7
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manager of Tower, informed Heaton end NWH that the Project was 10 consigt of three 18 story
condominiun towers cormnbining for a total of 405 units located generally at the southwest corner
of Interstate 215 and south Buffalo Drive in Las Vegas, Nevada,

8. NWH and Heaton knew or should have known that the Project was a common
interest community governed by the requirements of Chapter 116 of the Nevada Revised Statutes,

. In addition to other legal services, Yanke, as the manager of Tower, requested that
Heaton and NWH draft purchase contracts for the individual vnits, Prior to and during the initial
phases of construction, Tower marketed the individual units for sale to members of the p'ﬁ%ﬂic.
Heaton end NWWH were ohii gated to properly advise Tower of al) applicable legal requirements
concerning the sale of the individoeal anits, including the applicability of Chapter 116 of the
Nevada Revised Statutes. Heaton and NWH knew or reasonably should have known that the
purchase contracts they drafted would be utilized by Tower for the sale of the individual units.
Heaton and WWH also knew that each pre-construction purchasey would he required to put up &
substential earnest money deposit toward the purchase price of the individual unit,

16 Heaton and NWH knew that Tower had 2 legal obligation to each individual
purchaser to properly safeguard the eamest money deposits from mismanagement, theft or
unlawful use as required by Chapter 116 of the Nevada Revised Statufes,

1T, Heaton and NWH knew or shonld have known sbout the sirict reguirsmends of
Chapter 116 of the Nevada Revised Stanutes relating to the usage of the earmest money deposiis by
Tower. Heaton and N'WH should have advised Tower pursuant to NRS 116.4] 1 that the eamnest
maoney deposits were required to be held by & third party and ecould only be released for very

limited purposes as aliowed by the statute,

12, Heaton and NWH had a duty and obligation to advise Tower of the requiraments

Page 3 of 7
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Oof RS 116411 and deaft the contracts in sfrict accordance with the statute, Instend of properly

advising Tower of the legal requirements of NRS 116,411 and dfaﬁir;g the purchase contracts in

strict accordance therewith, Heaton and NWH drafied the purchase contracts in specific

contravention of the siript requiremnents of NRS 116,411 whick is designed for the protection of

purchasers of common interest uwnits such as the Project.

13, Based on the manner in which Heaton and NWH drafted the contracts, Tower was

in violation of NRS 116411 Moreover, by reason of the failure 1o properly advise Toweay and

draft contracts in steiot accordence withNRS 116.41 i, Heatonand N'WH crezted the risk thar the

catnost money deposits would he vged for unlawinl purposes to the detriment of Tower,

14 Heaton and NWH knew that Yenke and/or others at Tower were using the deposit

for unlawful purposes and in contravention of Nevada iaw,

15. On or about May 23, 2607, certain T ower Purchasers filed o Complaint in the

Eighth Judicfal Distriet Court, Case No, ASA1668, against, among others, Tower and Yanke

seeking the retiun of their eamest mongy deposits. On or ahout October 23, 2007, the Tower

Purchasers filed & Fiest Amended Complaint agatust T ower, Yanke and others seelting returp of

the earnest money deposits. On or ebout March 31, 2009, Tower Purchasers filed 4 Second

Amended Complaint against Tower, Yank and others seeldng return of their earnest meney

deposits. The allegations contained in the Complaint, Pirst Amended Complaint end Second

Amended Complaint in Cage Mo, AS41668 are incorporated herein by reference as though fully

get forth herein

16. On May 31,2007, Tower filed s Petition in the United States Bankruptey Court in

the THstrict of Neveds pursuant to Chapter 11 of the United States Bankruptey Code. Asmidng
Towers’ creditors were the mdividual Tower Puchasers. The Tower Purchasers collectively filed

Page 4 of 7
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Proofs of Claims tofaling $3,56(,000.00, There was no timely objection to the amount of the
Tower Purchasers Proofs of Claims, William A, Leamard, Jr. is the post-confirmation Chapter 11
Trustee of the Tower bankruptey estate.

17, During the bankruptey proceeding, the Trustee, the law firm Marguis Awrbach
Coffing as well as the Tower Purchasers entered info & stipulation to relesse and assign certain
clatms of the debtor and allow Marquis Aurbach Coffing as counsel for the Tower Purchasers to
pursue claims on behalf of the debtor. Pursuant to the stipulation of the parties which was entered
as an Ovder on June 3, 2610, Marguis Awbach Coffing and the Trustee sipned and agreed io
allow Marguis Awrbach Coffing es counsel for the Tower Purchasers to pursue sny and all claims
on behalf of the debtor against any individual or entity wheo may have any liability, owed any to
the debtor or others for the loss of the eamest money deposits provided by the purchasers of the
uniils at Spanish View and the Project,

1%, The trial in Case No. A541668 was scheduled to commence on bMay 9, 2011 In
advance of the frial, a setilement agreement was reached between the Tower Pluchesers and
Yenke, individually,

19, On or about Mav 2, 2011, a Stipulation to Entry of Order Granting Judgment
Against Yanke and dismissing claims against Yanke was entered in Case Mo, AS41668.

FIRST CAUSE OF ACTION

20.  Plaintiff repeats and realleges each and every allegation contained in paragraphs {
through 19 of this Comptaint and incorporates them by reference,

21 Heaton and NWH provided legal representation to Tower conceraing the Spamiish
View Project, including providing legal advice end drafting the purchase contracts.

22 Heaton and N'WH breached their duty of care by failing to perform as a reasonable
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attorney and law firm would relating 1o its represertation of Tower,

23 As a result of the feilure to parform and provide advice as a ressonable attormey
and law firoy would under the same or similar ciroumstances, Heaton and NWH brezched their
duty of care owed to Tower,

24, Asadirectand proximate result of Defendants’ breach of duly and care to Tower,
Tower has been damaged in an amount io excess of 10,000.00.

43, Asadirect and proximate result of Heaton and NWH*s actions and/or ornigsions,
Tower has been reguited to retain the services of an attorney to prosecute this action, and is,

therefore, entitled to reasonable attorney’s fees and costs inourred herein,

(Breach of Fiduciary Duty)

26. Plaintiff repeats and realleges each and every allegation contained in paragraphs 1
through 25 of this Complaint and incorporates therm by reference
27. A fiduciary duty existed between Tower and Heaton/NWH a« their client,

28, By virtue of the breach of this fiduciary duty, Heaton and N'WH were vnder a duty
and obligation to act for the specific benefit of Tower and its legal obligations conceming the sale
of the individual units,

29. Heaton and NWH had a duty to act with the utmost good faith trust and candor
toward Tower,

30. Heaton and NWH breached their fiduciary duty owed to Tower.

31 Ag a result of Heaton and NWH’s breach of Gduciary duty, Tower has bes

damaged in an amount in excess of $10,000.00.
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3Z. A8 pdivect and prowimate result of Heaton and NWIHs actions and/or omisgions,
Tower has been vequired to retain the services of an attornsy o prosecute this action, and i,
therefore, entitled to reasanable attorney’s fees and costs incurred herein,

WHEREFORE, Plaintiff pray for a judgment against Defendants as follows:

I General and special damages In an amount in excess of $10,000.00:
2. Costs of suit incmred including reasonable attorney’s fees; and
3. For such other relief as the Court deems just and proper.

DATED this #7  day of June, 2012,

Prmck & Krarting

A o

DEMNIS M. PRINCE
_//}}\ vada Bar No. 5087
3230 South Buffalo Drve
Suite 108

Las Vepay, Nevada 89117
Attorney Tor Plaintiff
Tower Homes, LI
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1]V ANDREW CASS Q@«« ﬁ"l%g‘““ i
Nc&-'a.i’d::a Bar No. (05246 CLERK OF THE COURT
2 | cassiw Ibbslaw com
JEFFREY DL OLSTER
3 || Nevada Bar No. 008864
olster bslsw com
4 || LEWIS BRISBOIS BISGAARID & SMITH LLp
H3X5 S, Rainbow Boulevard, Suite 660
5| Las Vepas, Nevada 89118
Tel: 7G2.893.3383
6| Fax: 702.893.3789
Attorneys for Defendants
T Witliam H. Heaton and Nitz, Walton & Heaton,
Lrd.
8
S DISTRICT COURT
10 CLARK COUNTY,NEVADA
11
12 | TOWER HOMES, LLC, & Nevada liited Case Now: A-12-663341-C
hability company: 7 Dept. No.: 27
13
Plaintiff, MOTION TO DISMISS, OR,
14 ALTERNATIVELY, MOTION FOR
vs. SUMMARY JUDGMENT
15
WILEIAM M HEATON, individually; NITZ.
16 || WALTON & HEATON, L'TD., & domestic
professional corporation: and DOES 1 through
171 X, inclusive,
18 Defendants.
19
20
21 Defendants William H. Heaton and Nitz, Walton & Heaton, Ltd., by and through their
22 || attorneys of record, Lewis Hrisbols Bisgaard & Smith, LLP, hereby move to dismiss Plaintft's
23l Complaint pursuant to N.R.C.P. 12(0)(5) (failure to state a claim upon which relief can be granted)
24 [l and NR.CP. 17 {lack of legal capacity to suc)  Abternatively, if and to the oxtent the Count
25 || considers the extrinsic evidence submitted with this motion, Defendants move for summary
26 || judgment pursuant to N.R.C.P. 56.
27
28 fid
| 4820-6047.2528.1
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This metion 1s based on the following memorandum of points and authoritics. all pleadings

1 and records in this matter and any further argument and/or evidence that may be presented at the

hearing of this motion.
DATED this 19% day of July, 2012

LEWIS BRISBOIS BISGAARD & SMITH LLp

By I8/ Jeffrey D. Olsten
Y. Andrew Cass
Nevada Bar No. 6035246
Jeftrey 1. Olster
Nevada Bar No. (08864
6385 S Rambow Boulevard, Suite 600
las Vegas, Nevada 89118
Attorneys for Defendants
William H. Heaton and Nitz, Walton & Hearon,
Lid.

NOTICE OF MOTION

PLEASE TAKE NOTICE that the undersigned will bring this motion to dismiss on for

hearing in Department 27 of this Court on the 273 day of AuUGUST L2012 at

SO 00am . > v .
A WEURST arag soon thereafter as counsel may be heard.

DATED this 19 day of July, 2012

LEWIS BRISBOIS BISGAARD & SMITH i

By '8/ Jeffoey D. Dlaten
Y Andrew Cass
Nevada Bar No. 005246
Jetfrey D Olstor
Nevada Bar No. 00864
6385 S Ramnbow Boulevard, Swite 600
Las Vepas, Nevada 89118
Attorneys for Defendants
Witlicun H. Heaton and Nitz, Walton & Heaton,
Lid.

4820-6947-2528 1 2

11




LEWIS
BRISBOHS
BISGAARD
ESVHLP

Aol

e (= B ‘L TR« - & 3 S - S 4 B AN

MEMORANDUM OQF POINTS AND AUTHORITIES

L INTRODUCTION

This case arises out of a situation that has become all too familiar to the state and federal

courts in southern Nevada - a failed high-rise condominium development. Plaintift Tower

Homes, LLC (hereafter “"Fower”™) sought to develop such a project back in 2004, and sought the

assistance of defendant Nitz, Walton & Heaton, Ld. ("NWH™) in connection with the project.

One of NWIT's roles was to prepare the purchase contracts for the condominium units in
comphiance with Nevada law. NWH did so in accordance with Nevada law and the applicable
standard of care.

When the development went south, largely due to a lack of funding, Tower and 1ts sole

owner and principal, Rodney Yanke ("Yanke™), were sued by purchasers who had paid earnest

money deposits for units that were never built, In this underlying bugation, Tower and Yanke
were accused of, among other things, wrongfullv misappropriating the purchaser's deposits — In
:dz'recf contravention to the advice provided by NWH. Tmmediately after the underiying lawsuit
.was commenced, Tower was forced into Chapter 11 bankruptey proceedings by several of the

conraciors who had worked on the project.

During the bankrupicy proceedings, the bankruptcy trustee and/or bankruptey estate, in
accordance with federal law, expressty retamed all claims or causes of action. Subsequent to the

4

plan confirmation, the bankruptcy trustee assigned, or “released)” all claims regarding the
misappropriated purchaser deposits directly and exclusively w the condominium purchasers.
Contrary to this undisputable procedural history, Tower now wmexplicably purports to bring the

instant action in its own name. As such, Tower lacks the authority and legal capacity to bring this

Caction,

Forthermere, even tf Tower did hvpothetically have the capacity (o maintain this action m
its own right, it is brought well beyvond two years after Tower discovered the material facts which
constitute the cause of action, and more than four years after Tower sustamed damages by virtue
of the filing of the purchasers” undertying fawsuit.  Accordingly, this legal malpractice action is

barred by the statute of hmitations established by NRS 11.207 a5 a matier of law.

4820.6947-0558 1 3
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. BACKGROUND

This action arises out of an alleged attomey-client relationship between NWEH and Tower,
(Complaint ¥ 3-7.) In particular, NWH represented Tower with respect to a restdential common
interest ownership development known as Spanish View Towers (hercafter the “Project™).
(Complaint 4 6.3 As part of this representation, NWH prepared the purchase contracts for the
individual condominium units. (Complaint 4 9.)

The crux of the substantive dispute is whether the purchase contracts complicd with
applicable Nevada law (NRS Chapter 116). Tower contends that NWH “should have advised
Tower pursuant to NRS 116411 that the camest money deposits were required fo be held by a
third party and could only be released for very limited purposes as allowed by the statute.” and
that the purchase contracts did not comply with NRS 116411 (Complaint %Y 11-12) NWH
maintains that it did so advise Tower {and Yanke) regarding NRS 116,411, that the purchase
contracts complied with NRS 116,411 and that it did not breach any duty or standard of care.
Stated simply, the deposited funds were misappropriated, against NWH's advice, the terms of the
Purchase Contract and without NWH s knowledge.

A, The Underlving Lawsuit

Due to financing and market issues, the Project was not successful. and construction was
never completed. On May 23, 2007, some of the individuals who had agreed to purchase units in

the Project {hereafter the “Tower Homes Purchasers™), and who had paid camest money deposits.

filedt a complaint in Clark County District Court (Gaynor, ¢t al. v. Tower Homes, LLC, eral., Case

No, A54166%, hercafter the “Underlying Lawsuit”™) against Tower, Yanke and others seeking the
return of thelr earnest money deposits. {Complaint® 15}
In this May 23, 2007 complaint in the Underlying Lawsuit (hereafter the “Underlying

Complaint™).' the Tower Homes Purchasers alleged, among other things. that:

}L\pm referencing the Underlying Complaint, Tower docs not attach the document 10 its nstant
Complaint, A copy s therefore attached as Exhibit A for this Court’s convenience and reference,

LHIOBHAT-EER A 4
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e Tower breached the terms of the purchase contracts (Ex. A, Underlving
Complaint 94 32-393;
s Tonwer fatled and/or refused to return their deposit monies (Ex. A,
Underlying Complaint % 375
. Tower breached the implied covenant of good faith and fair dealing (Ex. A,
Underlying Complaint 9§ 40-44 )
. Tower accepted and retained benefits (i.e., the purchasers’ deposits) “under
circumstances where it would be unjust and inequitable for them to rerain
the benelits™y (Ex. A, Underlying Complaint ¥ 54);
* Yanke was using the purchasers” deposits for improper purposes (bx. A,
Undertying Complaint 9% 79-93); and
¢ Fower (and Yanke) had “nisappropriated, unlawfially exercised domain
aver, and converted for their use and henefit the [ Tower Homes
Purchasers’] purchase money to the detriment of the [Tower Honies
Purchasers].” (Ex. A, Undertyving Complaint § 95 [emphasts added].)
Tower notably omits mentioning these aliegations in its instant Complaint, which. if proven to be
true, would show that the Tower Homes Purchasers filed the Underlying Lawsuit because Tower
and Yanke misappropriated the funds — not because of any act or omission by NWH,
The Tower Homes Purchasers cventualiy reached a settlement with Yanke on or about
May 2, 2011, (Complaint § [8) Due to the bankruptey proceedings (detailed below), Tower did
not participate in the Underlying Lawsuit, but the Tower Homes Purchasers” claims against Tower

were pursued and adjudicated as the Class 13 Claims in the December 8, 2008 “Order Approving

Disclosure Statement and Confirming Plan of Reorganization™ (horeafter the "Plan Confirmation

Orrder™) in the bankruptey proceedings. {Vhis Plan Confirmation Order is attached as Exhibit B )

4820-6947-2548 1 h
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B. The Bankrupicv Proceedings

"y

One week after the Underlying Lawsuit was fied, on May 31, 2007, Chapter 11
bankruptcy proceedings were initiated against Tower. (Complaint ¥ 16y
On or about December 8, 2008, Tower’s bankruptey trustee fited and confirmed the plan of
reorganization pursuani to United States bankruptcy laws. Notably, in a section of the plan
entitled “Litigation,” the plan provides, in relevant part, that:
[Tihe Trustee and the Estate shall retain all claimy or Causes of
Action that they have or hold against any party . .. whether arising
nre- or post-petition, subject to applicable state law statutes of
limitation and reiated decisional law, whether sounding in tort,
contract or other theory or doctrine of law or equity. Confirmation
of the Plan cffects no scttlement, compromise, waiver or release of
any Cause of Action unless the Plan or Confirmation Order
specifically and unambiguously so provide. The nondisclosure or
nendiscussion of any particular Cause of Action is not and shall not
be construed as a scttlement, compromise, waiver or release of such
Cause of Action. Upon the Effective Date, the Trustee will be
designated as representative of the Estate under section 1123(b)(3)
of the Bankruptey code and shall, except as vtherwise provided
herein, have the right to assert any or all of the above Causes of

Action post-confirmation in accordance with applicable law .

(See Ex. Boat 4818 - 49:1 [emphasts added].)

Subscquent to the plan confirmation, notwithstanding his exclusive right to control all of

Tower's potential causes of action. the bankreptey trustee, in a June 3. 2010 “Order Granting

Uhe allegation in the Complaint that “Tower filed a Petition in the United States Bankruptey Court
(Complaint ¢ 16) is technically not true. The bankruptey proceedings were actually initiated onan
involuntary basis by several of Tower's creditors.

ARPO-B04 72828 1 )
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Motion to Approve Stipufation to Release Claims and Allow Marquis & Aurbach, as Counscl for

the Tower Homes Purchasers, to Pursue Claims on Behalf of Debtor™ (hereaflter the "Marquis
Aurbach Order”™) agreed (o relinquish certain alleged causes of action to cortam enumerated parties
against certain enumerated individuals or entities:

The Trustee hereby stipulates and agrees fo release to the Tower

Homes Purchasers any and all claims on behalf of [ Tower] against

Rodney C. Yanke, Americana LLC dba Americana Group, Mark L.

Stark, Jeannine Cutter, David Berg, Equity Title of Nevada, LLC or

any other individual or entity later identified through discovery

which has or may have any hability or owed any duty to [Tower] or

others for the loss of the Tower Homes Purchasers carnest money

deposits and «ll claims fo any and all carmnest moncy deposits

provided by purchasers for units in the Spanish View Tower Homes

condominium project.
(See Marquis Aurbach Order, attached as Exhibit €, at Page 5 of 6. lines 13-19 [emphasis
addedl.y’ In other words, notwithstanding his express retention of ali causes of action belonging
to Tower, the bankruptey frusice agreed to release ro the Tower Homes Purchasers the right to
pursue claims relating to the carnest money deposits through its attorneys, Marquis & Aurbaci
(now Marquis Aurbach Coffing).
1. ARGUMENT

In the instant action, Tower maintains two causes of action against Mr. Heaton and NWH:

(17 legal malpractice (this “First Cause of Action” is not labeled in the Complaint, but can be fairly
read as attempting to plead a legal malpractice cause of action): and (2) breach of fiductary duty.
Both causes of action are subject to dismissal on at least two grounds. First, Tower lacks the

capucity 10 bring this action based on federal bankruptey law and the Plan Confirmation Order

7 As with the Underlying Complaint, Tower does not attach the Marquis Aurbach Order, despite
its reference to and reliance on the order as its alleged authorization for this action.

4820-6947-0528 1 7
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(Ex. B). The Marquis Aurbach Order, upon which Tower relies as its exclusive authorization for
this action (Ex. Cy does not, by its terms, authorize Tower to bring this action. Sccond, even if

Tower was hypothetically authorized by federal law, the Plan Confirmation Order or the Marquis

Aurbach Order o bring (his action, it is nevertheless barred by the applicable statute of limitations

(NRS 11207 as & matter of law,

A. Tower lacks the capacity to bring this action based on both federal Iaw and the

orders entered in the bankruptey proceedings.

When a bankruptey is filed, a bankruptey estate 15 created pursuant to 1 US.Co ¢ 34 1{a)
consisting of all legal and equitable interests of the debtor, including all claims and causes of
action that belong to the debtor, See, c.g., Sierra Switchboard v. Westinghouse, 789 F.2d 705,
707 (9th Cir. 1986), Heitzel v. The Mirage, 2000 US. Dist. Lexig 34621 at *7 (13 Nev. 2009):
Suter v. Goedert, 396 B.R. 333, 340-42 {D. Nev. 2008}, “Thercafter, the property of the estale is
distinct from the property of the debtor.” Surer, supra, 396 B.R. at 541,

The trustee (or debtor in possession, which is not applicable here} is the representative of
the estate with the authority o sue on behalf of the estate pursuant to TH US.CL§§ 323, 363 and

HIO7. See Suter, supra, 396 BIR. at 546 (“Because the legal malpractice action is property of the

| estate, the trustee had the authority to sell, settie, or compromise non-exempt assets of the estaie.”)

In Tower’s Chapter 11 bankruptey, a trustee was appointed on January 18, 2008, and the trustee

was the only person with the right to pursue claims on behalf of the debtor. See 17 US.CLE

T141(Dy (“Except as otherwise provided in the plan or the order confirming the plan, the

confirmation of a plan vests all of the property of the estate in the debtor.™)
i The Plan Confirmation Order does not aothorize Tower 10 bring this
action.
In Tower's case, the Plan Confirmation Order did “otherwise provide” within the meaning
of 11T US.C.§ 1141, and, pursuant to this order, it 18 the trustee, and not the debtor, that was

authorized, post-confirmation, to pursuce or dispose of claims. In this regard, Article X(C) of the

 Plan Confirmation Order provides that ™. from and after the Confirmation Date, the Trustee and

the Estate shall retain all claims or Causes of Action that they may have or hold against any

SRIC-B047-2528 1 3
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party .. . whether ansing pre- or post-petition, subjeet to applicable state law statutes of himitation
and refated decisional law, whether sounding in tort, contract or other theory or doctrine of law or
cauity.” {See Ex. B at 48:17-22 [emphasis added].) Thus, title to the claims which are the subject
ol this action never vested in the debtor {Tower) pursuant to 11 USO8 1141 Accordingly,
Tower simply has no authority to sue and 1s without legal capacity to maimtain this action,

2. The Marquis Aurbach Order does not authorize Tower (o bring this
action.

Presumably in an attempt to avoid the foregoing well-established law and the Plan
Confirmation Order, Tower alleges that the instant action is brought “pursuant to Bankruptey
Court Order dated June 3, 2010, Case No. BK-07-13208." (Complaint at 1:22-23) In other
words, Tower maintains that its authority to bring this action 1s the Marquis Aurbach Order (Ex.
('}, which provides, In salient part, that:

. “The [ Tower Bankruptey] Trustee has determined that he does not intend
and, in any event, does not have sufficient funds in the Estate to pursue
clairms on behalf of [Tower] against Rodney C. Yanke, Americana LLC dba
Americana Group, Mark 1. Stark, Jeannine Cutter, David Berg, Equity Title
of Nevada, LLC or any other individual or entity later identitied through
discovery which has or may have liability to [Tower] or others for the loss
of the camnest money deposits provided by purchasers for units in the
Spanish View Tower Homes condominium project.” (Ex. O, Marquis
Aurbach Order at Page 4 of 6 [designated at top of page]. Hine 26 to Page 5
of &, line 5 femphasts added])

® “The Trustee hereby stipulates and agrees to refease (o the Tower Homes

Purchasers any and all claims on behalf of [ Tower] against Rodney C.
Yanke, Americana LLC dba Americana Group, Mark L. Stark, Jeannine
Cutter, David Berg, Equity Title of Nevada, LLC or any other individual or
entity later identified through discovery which has or may have any

lHability or owed any duty to [Tower] or others for the loss of the Tower

ARI0-B047-7528 1 S
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Homes Purchasers carnest money deposits and alf claims to any and all
carnest money deposits provided by purchasers for units in the Spanish
View Tower Homes condominium project.” (Iix. C, Marquis Aurbach at
Page 3 of 6, lines 13-19 [emphasis added]. )

. “The Trustec hereby stipulates and agrees to allow Marquis & Aurbach. as
counsel for the Tower Homes Purchasers, to pursue any and all claims on
behalf of [Tower] against Rodney C. Yanke, Americana LLC dba
Arnericana Group. Mark L. Stark, Jeannine Cutter. David Berg, Equity Title
ol Nevada, LLC or any other individual or entity later identified through
discovery which has or may have any hability or owed any duty to [ Tower|
or others for the loss of earnest money deposits and all claims to any and all
carnest money deposits provided by purchasers for umits in the Spanish
View Tower Homes condominium project.” (Ex. C, Marquis Aurbach
Order at Page 5 of 6. lines 20-26 [emphasis added].)

In other words, the Marquis Aurbach Order makes clear that Tower’s bankruptey trustee
determined that he did not intend to pursue any of Tower’s potential claims based on the loss of
the carnest money deposits.  These claims were all therefore “released” 1o the Tower Homes
Purchasers. The Tower Homes Purchasers were then authorized, through rheir counsel, Marquis
& Aurbach, to pursue Tower’s potential claims based on the loss of the carnest money deposits.

Accordingly, for several reasons, the Marquis Aurbach Order simply does not authorize
the instant action. First, contrary to the Marquis Aurbach Order’s unambiguous authorization.
Tower is the plaintiff, not the Tower Homes Purchasers. As noted above, the Marquis Auvrbach
Order expressly “refeased” the alleged claims 1o the Tower Homes Purchasers, not to Tower, The

Marquis Aurbach Order simply does not authorize Tower to file this action. Second, the aw firm

of Marquis Aurbach Coffing is not counsel in this action. In other words, the plam language of

the Marquis Aurbach Order simply does not authorize this action as a matter of faw,

Third, even if the Marquis Aurbach Order did somchow authorize Tower to now pursue

the instant action in its own right, through non-authorized counsel, the Marquis Aurbach Order

4820-6047-25728 1 10
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stift only authorizes actions against the expresshy enuimerated individuals and eniities, as well as
“any other individual or entity later identified through discovery which has or may have any

Hability or owed any duty to [Tower! or others for the loss of the Tower Homes Purchasers earnest

money deposits.” (See Ex. C. Marquis Aurbach Order at Page 5 of 6, fines 13-19 jemphasis
added].y At the time of the Marquis Aurbach Order on June 3. 2010, both the Tower Homes

Purchasers and the Marquis Aurbach law firm undisputedly knew that NWH represented

 Tower in connection with the preparation of the contracts for the Project. In other words, NWH

cannot be an entity “later identified through discovery” under the Marquis Aurbach Order,

For example, nearly four years prior to the entry of the Marquis Aurbach Order, in a letter
to Mr. Heaton and NWH dated August 11, 2006, counsel for two of the Tower Homes Purchasers
stated: 1 understand from speaking with you that vou or your hrm, m fact, represents Tower
Homes and i1s familiar with the [Purchasce] Contract, having assisted in its preparation.” (Sce fetter
from Paul Connaghan to Tower [c/o William Heaton of NWH], dated August 11, 2000, attached
as Exhibit D)

Additionally, during his Rule 2004 examination on October 3, 2007 1 connection with the
bankruptcy proceedings (1.¢., over two years prior to the enfry of the Marquis Aurbach Order),
which was atiended by Terry Coffing and Brian Hardy of the Marquis Aurbach firm, Yanke
testified that Jim Walton of NWH prepared the purchase contract for Tower. (See excerpts of
deposition of Yanke on October 3. 2007, attached as Exhibit K., at 7:17-22.) Yanke also testified
as to the details of the subject bank accounts that held the deposited funds, as well as his
knowledge of the applicable Nevada faw, (Ex, E at 10-12, 24,y Specifically, when asked about
how many faws he had to comply with in order to sell condominium units, Yanke replicd: "All
paperwork was done by Nitz, Walton & Heaton and Lionel Sawyer. So, vou know, do | know
those laws? 1 instruct them 1o put together a contract that would pass the state, They put together
a contract that would pass the state and we got a real estate exemption.” (Ex, E at 24:8-14.)

In other words, neither Mr. Heaton, Mr. Walton nor NWH (nor any other attomey at
NWHY were individuals or entities “later identificd through discovery” within the scope and

authorization of the Marquis Aurbach Order.

AB-6047-2508 1 11
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Accordingly, based on the foregoing undisputed facts and circumstances, Tower simply
backs the legal capacity fo bring and maintain this action as a matter of law,

B, This action is barred by the statute of Hmitations.

Even if Tower, hypothetically, had the capacity and bankruptey trustee authorization to
bring this action, the action is still subject to dismissal as a matter of law because 1t 1 barred by
the statute of limitations.

NRS [1.207 establishes the statute of Imitations for legal malpractice claims as follows:

L. An action agamst an altorney or veterinarian to recover
damages for malpractice, whether based on a breach of duty
or confract, must be commenced within 4 vears after the

plaintifl sustaing damage or within 2 years after the plaintsfs

discovers or through the use of reasonable diligence should

have discovered the material facts which constitute the cause

of action, whichever occurs earlier.

2. This time himitation is tolled for any period during which the

attorney or veterinarian conceals any act, error or omission

upon which the action is founded and which is known or

through the use of reasonable diligence should have been

known to the attorney or veterinarian,
NRS 11.207 (Emphasis added). This action is barred by both the two-year and four-year measures
of time provided by the statute.

With respeet to the two-year measure, the statute of limitations runs “2 years affer the

| plaintiff discovers or through the use of reasonable diligence should have discovered the materal

facts which constitute the cause of action.”  NRS 11.207(1).  In this casc, drafis of the subject
Purchase Contract containing the provision which is now alleged to be deficient were sent to
Tower in November 2004, (See attached Exhibit ¥, which is a draft Purchase Contract which was

delivered to Tower back on November 16, 2004y Thus, Tower was apprised ot the questioned

ARIO-FOAT-250R. 1 12
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nrovisions of the Purchase Contract as carty as November 2004, Tower also reccived a copy af
the August F1, 2006 demand letter from Paul Connaghan (Exhibit 1), and an additional August
23, 2006 demand letter from Mr. Connaghan (attached as Exhibit G}, in which Mr. Connaghan

explained in detail the reasons why he felt that the Purchase Contract did not comply with the

Nevada statute, including his aliegation that the Purchase Contract violated NRS 116411, Mr.

| Heaton caused copies of both of these letters to be promptly delivered to Tower. (See attached

Declaration of William M. Heaton §9 6. 9.)

Additionally, Tower’'s principal, Yanke, was questioned repeatedly concerming the
Purchase Contract by attorneys for the Tower Home Purchasers during his Rule 2004 examination
on October 3, 2007 {See Ex. E). Accordingly, there can be no reasonable dispute that Tower knew
of the material facts constituting its alleged cause of action against NWH much longer than two
years before this action was ftled.

With respect to the four-year measure provided by NRS 11.207, absent some type of
cognizable twlling, four years from the date on which a plaintiff “sustains damage” iv the

outside limit for when a legal malpractice claim can be initigted. The Nevada Supreme Court

has clarified that a plaintifficlient who has retained an attorney for transactional legal work

“sustains damage” when a lawsuit caused by the allegedly neglipent transactional work is filed.
See Gonzales v. Stewart Title, 111 Nev. 1350, 903 P.2d 176 (1995) (granting attorney’s motion fo
dismiss based on statute of limitations pursuant to NRS 11.207(1) see also Kopicko v. Young,
114 Nev. 1333, 1337 n. 3, 971 P.2d 789, 791 (1998) {reaffirming distinction between transactional
and litigation malpractice for determining commencement of running of statute of limitations).”

In Gonzales, the plaintiff clients retained defendant attomey to prepare documents.
including a promissory note. for the sale of the clients’ property. Because the promissory note

was defective, the chemnts got sued. The Nevada Supreme Court held that the filing of tus

“he federal court sitting in Nevada, less than four months ago, again reaffirmed the viability of the
hstimmm berween fransaction-based and htigation-based causes of action for legal znd%p:dgncc for
purpascs of analyzing the statute of | zmmt;{m\ See New Albertson’s, nc. v. Bradyv, Vorwerck, Ryder &
Caspino, 2012 UK. Drist. Lexis 42364 at *14-*15 (D New, March 25, 2(’%}2‘}-.

£820-6047-2528 1 13
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underiying lawsuit against the clionts, and not the final reselution of that proceeding, commenced
the running of the statute of limitations,

The rule set forth heremn 15 1n accordance with reason and the

relevant statute, NRS 1120701y A plamtift necessanly “discovers

the material facts which constitute the cause of action” for attorney

malpractice when he files or defends a lawsuit occasioned by that

malpractice, and he ‘sustains damage’ by assuming the expense,

inconvenience and risk of having to maintain such Hitigation. even 1f

he wins it Other statatory limitations are not tolled o wait for

damages to accrue in an amount certain. The limitation period for

medical malpractice 18 not tolled to await all the bills for remedial

rreatment, which could inglude a hfetime of special care. See NRS

41A.097. A homeowner who knows of 4 construction defect would

be ill advised fo wai untl the house falls down to sue the builder,

See Tahoe Village Homeowners v. Douglas Co., 166 Nev, 660, 799

P.2d 556 (1990). We see no reason to impose a special rule for

attorney malpractice. Further, the rule set forth herein should not

deter clients from allowing then attorney to “cure” an error. R

merely means that the chient must observe the limitation period in

doing so.
Gonzales, supra, 111 Nev, at 1354, Accordingly, because the plamtiffs in Gonzales did not file
their lawsuit within four vears of the date on which the lawsuit occasioned by the alleged
malpractice was filed against them, their legal malpractice fawsuit was time-barred as & matter of

baw. Jd at 13357

g . o e gt - . N . . .
Fhe version of NRS 11,207 at issue in Gonzaler did not include the two-vear measure that s now

containcd i the current statute, which was enacied pursuant 1o 1997 amendments. See New Alberison’s,
supra, 2012 US. Dist. Lexis 42369 at * 11, This distinction, however, makes no difference in this case.

SHD0-G047 2528 1 14
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Here, Tower concedes in its Caomplaint that the underlying lawsuit against Tower was filed

Lo May 23, 2007 (Complaint % 15 Ex. Ay In the Underlying Complaint, the Tower Homes

Purchasers alleged that Tower, amonyg other things, breached the terms of the purchase contracts
(Ex. A, Underiving Complaint 98 32-39), failed and/or refused to return therr deposit monies (Bx
A, Underlying Comptlaint & 37), accepted and retained beneftis (1.e., the purchasers’ deposits)
“under circumstances where it would be unjust and incquitable for them to retain the benefits™)
(Fx. A, Underlying Complaint $ 54), used the purchasers™ deposits for improper purposes (Ex. A,
Underlying Complaint €% 79-93) and had “misappropriated, unlawfully exercised domain over,

and converted for {its] usc and benefit the [Tower Homes Purchasers’] purchase money to the

detriment of the {Tower Homes Purchasers].” (Ex. A, Underlying Complamt ¢ 95 [emphasis
added].) In other words, in their Underlying Complaint, the Tower Homes Purchasers alleged
precisely same wrongs that Tower now alleges NWH should somehow have prevented,
Accordingly, by May 23, 2007, Tower “sustained damage”™ within the meaning of NRS
11.207. See Gonzales, supra, 111 Nev. at 1354-55 Under this outside four-year measure
provided by NRS 11.207(1), Tower had until May 23, 2011 to file a complaint against NWH.
Therefore, under either measure of permissible time. Tower's instant Complaint, filed on
June 12, 2012 -- over a vear after the longer four-year statute ran, and at least several years after
the two-year statute ran — was simply filed too late as a matter of law.  Accordingly, even if
Tower somehow had the legal capacity to bring this action, it is still barred by the swatute of
imitations as a matter of law, and therefore should be dismissed pursuant to N.R.C.P. 12(b)(5).

. Tower’s breach of fiduciary dutv eause of action is not only barred by the

statute of limitations, it does not exist as a matier of law,

Tower's sccond cause of action for “breach of fiduciary duty™ is also subject to dismissal
on statute of Hmitations grounds based on NRS 11.207, and is independently subject to dismissal
because the cause of action simply does not exist in this case. The Nevada Supreme Court has
clarificd that a separate breach of fiduciary duty cause of action does not exist in the context of a
claim arising out of the attorney-client relationship: “A cause of action for legal malpractice

encompasses breaches of contractual as well as fiduciary duties because both “concern the

4R20-6047-U528 1 15
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representation of & client and involve the fundamoental aspects of an attorney-client refationship

| Stalk v Mushkin, 125 Nev. Adv. Rep. 3, 199 P 3d 838, %43 (2009 (statute of Hirmitations for

breach of fiduciary duty claim against atomey subject to and analyzed under NRS 112073,

In other words. the Stalk case establishes that Tower’s breach of fiductary duty cause of
action (1) is subject o WNRS 11.207, and is therefore barred by the statute of imitations as
discussed in detail above; and (2) does not exist as an independent cause of action by a chient
against its attorneys because it is entirely subsumed within the legal malpractice cause of action.
See Stalk, supra, 199 P.3d at 843,

IV, CONCLUSION

Based on the foregoing. defendants William H. Heaton and Nitz. Walton & Heaton, Lid,

respectfully requests that the Complaint be dismissed in its entirety, with prjudice. Alternatively.

Defendants seck the entry of summary judement. Tower lacks capacity to sue and, cven 1t it had
the requisite capacity and authorization to sue, the causes of action asserted are barred by the
statute of limitations as a matter of law.

DATED this 19" day of July, 2012

LEWIS BRISBOIS BISGAARD & SMITH wLr

By I8/ deffrey D. Dlaten
Y. Andrew Cass
Nevada Bar No, 005246
Jeffrey D). Olster
Nevada Bar No. 008864
6385 S, Rainbow Boulevard, Suite 600
fas Vepas, Nevada 89118
Hitlicon H. Heaton and Nitz, Walten & Heaton,
L.

4BL0-6047-2538 1 16
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DECLARATION OF WILLIAM H, HEATON

[ Williarm H Heaton, do hereby declare:

i I am an attorney, duly licensed and authorized fo practice faw in the State of
Nevada, Tam a principal of the law firm of Nitz, Walton & Heaton, Lid. ("NWH™),

2. [. along with my partner, James Walton, represented Tower Homes, LEO m

commection with the Spanish View Towers project. 1 therefore have personal knowledge of

NWH s representation of Tewer Homes, LLC in connection with this project, including the factual

and procedural history of the proceedings retating to Tower Homes, LLC and the project.

3. Attached as Exhibit A is a true and correct copy of the Complaint from the
Underlying Lawsuit (Gavnor, et al. v. Tower Homes, LLC, ¢t al., Case No. AS41668),

4. Atiached as Exhibit B is a true and correct copy of the Bankruptey Court’s
December 8. 2008 “Order Approving Disclosure  Statement and  Confirming Plan of
Reorganization” from the Tower bankrupfey proceedings (United States Bankruptey Court,
District of Nevada, Case No. BRK-07-13208-BAM).

3. Attached as Exhibit C is a true and correct copy of the “Order Granting Motion (o
Approve Stipulation to Release Claims and Allow Marquis & Aurbach, as Counsel for the Tower
Homes Purchasers. o Pursue Claims on Behalf of the Debtor” from the Tower Homes, LLO
bankruptcy proceedings.

6. Attached as Exhibit P is a true and correct copy of the August 11, 2006 ieuer from
Paut Connaghan to Tower (¢/o me), in which Mr. Connaghan confirmed his knowledge of NWIH's
representation of Tower Homes, LLC, as well as my firm’s familianity with the subject purchase
contracts. | caused a copy of this fetter to be promptly delivered to Tower.

7. Attached as Exhibit E are true and correct excerpts of the deposition of Rod Yanke
taken on October 3, 2007,

8. Attached as Exhibit F is a true and correct copy of a draft of the Purchase Contract
which was delivered to Tower by NWH on November 16, 2004,

9. Attached as Exhibit G is a true and correct copy of the August 23, 2006 leteer from

Paul Connaghan to Tower (¢/o me), in which Mr. Connaghan explained in detail the reasons why

A820-6047 2528 1 17
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hie felt that the Purchase Contract did not comply with the Nevada statute, including his alicgaton

s,

that the Purchase Contract violated NRS 116411 [ caused a copy of this letter to be promptly
delivered to Tower,

[ declare under penalty of perjury under the faws of Nevada that the foregoing 15 true and
correct and, if swom as a witness, I would testify competently thereto.

DATED this 19" day of July, 2012,

fyf

Wilhiam H. Heaton
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CERTIFICATE OF SERVICE

Purspant to NR.CP. S(by, | eortify that | am an cmplovee of Lewis Brisbois Bisgasrd &
Smith LLP, and that on this 19" day of July, 2012, a wue and correct copy of the foregoing
MOTION TO DISMISS, OR, ALTERNATIVELY, MOTION FOR SUMMARY

JUDGMENT was placed in an envelope, postage prepaid, addressed as stated below.

[Dennis M. Prince

Prince & Keating

3230 South Baffalo Drive, Suite 108
Las Vegas, Nevada 89117

Py {702} 228-6800

Fo {702) 228-0443

Antornevs for Plaintif)

By: A Nicole Sallade
An Emplovee of LEWIS BRISBOIS
BISGAARD & SMITH LLP

482060472528 1 19
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CARATION OF WILLIAM . HEATON

{, William M. Heaton, do hereby declare:

1. I am en atomey, duly licensed and authorized to practice law in the Stawe of
- o j3
i Lama principal of the law fiym of Nitz, Walton & Heaton, Lud, (NWHT;
2. L along with my partner, James Walton, represented Tower Homes, LLO in

connection with the Spanish View Towers project. [ thercfore have personal knowledge of

NWH's representation of Tower Homes, LLC in connection with this project, including the factual
and procedural hastory of the proceedings relating to Tower Homes. LLC and the project.

s

3. Attached as Exhibit A is a true and corect copy of the Complaint from the

4. Attached as Txhibit B is 2 wue and comreet copy of the Bankruptcy Court’s

December 8. 2008 “Order  Approving Disclosure  Statement and  Counfirming Plan of
Reorganization” from the Tower bankruptcy proceedings {United States Bamkrupiey Cowt,

I

Drstrict of Nevada, Case Na. BK-07-13208-BAM).

3. Afrached as Exhibit € is a true and correct copy of the “Order Granting Motion w
Approve Stipulation to Release Claims and Allow Marquis & Aurbach, as Counsel for the Tower

Homes Purchasers, to Pursue Claims on Behalf of the Debtor™ from the Tower Homes, LLO
bankruptey procecdings.

0. Antached as Exhibit I 1s a true and correct copy of the Aungust 11 2006 letter [rom
Paul Connaghan to Tower (¢/o me), in which Mr. Connaghan confirmed his knowledge of NWH's

representation of Tower Homes, LLC, as well as my firm’s familiarity with

subject purchase
contracts. | caused @ copy of this letter to be prompily delivered 1o Tower.

7. Attached as Exhibit E are true and correct excerpts of the deposition of Rod Yanke
taken on Getober 3, 2007,

8. Attached as Exhibit Fis a true and correct copy of a draft of the Purchase Contract
wihich was delivered to Tower by NWH on November 16, 2004,

9. Attached as Exhibit G is 2 true and correct copy of the August 23, 2006 letter from

Paul Connaghan to Tower (¢fo me), in which Mr. Connaghan explained in detail the reasons why

A850-6047-2508. 14820-604 72528, 1 17
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v with the Nevada siature, inclods

v

that the Purchase Contract did not compl

that the Purchase Contract vielsted NRS 116411 | cansed o copy of this letter 1o he prommiv
S >

delivered 1o Tower,

I declare under penalty of perfury under the Jaws of Mevada that the foregoing is true and

correct and, i sworn as s witness, | would testify competently thereto,

ey A~
DATED 1&@5/_%’7_’ Fav of July, 2012

i&?km un H. Héaton

18

// & {\S’/)Vﬂ? —

30




EXHIBIT A

EXHIBIT A

31



0
o]

/
2

4

LA

ot
o

1000 Park Run Drive
Las Vogas, Movada 89145
(703) 382-0711 FAX: (70D 3%83-5818

MARQUIS & AURBACH

REGE

MAY 208

Original

- comp .

- Mazrguis & Aurbach T
TERRY A. COFFING, ESQ. FILED
MNevada Bar No. 4949 y
BRIAN R HARDY, E5Q. it/ .
Nevada Bar No. 10068 8 52 8H 0y
FOGOT Park Run Ditve ~
l.as Vegas, Mevada §9145 S B A
(702) 382-0711 cg%;}if AL
Attornevs for Plamufle W THE COuny

BISTRICT COURT

CLARK COUNTY,NEVADA

ALLISOM GAYNOR, an individual, BARBARA g
CHANDLER, individually and as TRUSTEE OF/ /4 j LIL
THE SARALEE M. BOWERS TRUST, and on | Case No:
behall of uthers similarly situated,

Dept. No.: X [}

144
|

4

Plaintiffs,

v,
{Business Court Requesied)
TOWER HOMES, LLC., 2 Nevada limited
liabtlity company;, RODNEY C, YANKE, an
individual; PRUDENTIAL REAL ESTATE
AFFILIATES, INC,, a Delaware Corporation;
AMERICANA LLC dba AMERICANA
GROUP; Nevada limited liability company,
MARK L. STARK, an individua! in his capacity
as a broker; JEANNINE CUTTER, an individual
in her capacity as ap agent; DAVID BERG, an
individual in his capacity as an agent DOE

- REAL ESTATE AGENTS I through X,
individually, DOE REAL ESTATE BROKERS |
through X, individuaily, ROE REAL ESTATE
CORPORATIONS I through X, inclusive,

Defendants ,
COMPLAINT
Plaintiffs Allison Gaynor and Barbara Chandler, individuaily and on behaif of the Saralee

M. Bowers Trust (hereinafter collectively the “Plaintiffs™), by and through their attorney record,

erson simitarty situated as follows:
P

i. JURISBICTION AND VENUE

RAGLAT D347 (0T 4385591 $A32LUT 557 AM

CLERK OF TF”_E. COURT

the law firmn of Marquis & Aurbach, hereby complain and allege, on behalf of therselves and |

ED i This Court has jurisdiction in this suit because Plaintiffs seck damages in excess
007 Page 1 of 12
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Las Vegas, Nevada 89145
(702 382-0713 FAXN: (702) 182-5816

MARQUIS & ALRBACH
FOOD Park Run Drive

; of the minimum jurisdictional requirements of this Court.
2. This Court has personal jurisdiction over the Defendants for the following
TeASONS!

A Upon information and belief, the Defendants conduct business in Nevada,
were fiduciaries or recipients of funds held in Nevada, participated and/or
engaged in tansactions which injured Nevadans, engaged in fortious
behavior in Nevada, caused injuries and damages to Nevadans, and/or they
are citizens or domiciliaries of this state. In addibion, the claim sisied in
this Complaint arises under Defendants’ contacts with this state.

B, The Defendants have had such minimum contacts with the State of

1%

Mevada that a Nevada court’s exer rsonal jurisdiction over the,
l would not offend traditional notions of fair play and substantial justice,
f and the claims stated in this Complaint arise under thosc minimum
contacts.
3 Venue is proper in Clark County, Nevada for the foliowing reasons:
a. Unon information and belief, Defendants are residents of Clark County,
Nevada, they transact business in Clark County, Nevada.
b The issues and claims alleged in this Complaint revolve around property
iocated in Nevada.
c. Clark County, Nevada, is the county where all or substantially all of the
events giving rise to the Plaintiffs’ claims scourred.
It PARTIES
4. Allison Gavnor, is and was at all tmes relevant hereto, s party 1o an agreement io
purchase real property located in Clark County, State of Nevada.
5. Rarbara Chandler, is and was at all times relevant hereto, a party 1 an agreement
- to purchase real property located in Clark County, State of Nevada.
6. Saralee M. Bowers Trust, is and was at all times relevant hercto, a pany W an
agreement o purchase real property located in Clark County, State of Nevada.

Page 2 of 12
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7. The class that Plaintuffy represent is comprised of all consumers, individuals or
otherwise, who entered into written Purchase Contracts with Defendant Tower Homes, LLC
(“Tower™) andfor its agents, pariners, $uccessors o assigns, to purchase a common in{arcsf
owrnership unit in the Spanish View Tower Homes Project (“Spanish View Project”) o be
constructed by Defendants Tower and Rodney C. Yanke {(“Yanke”) (collectively hereinafier the
“Tower Defendants”™) on Assessors Parcel No. 176-04-601-019 i the County of Clark, State (}f
Nevada.

g Tower i3, and was at all times relevant hereto, a Nevada limited liabihity company,
doing business in Clark County, State of Nevada.

9. Yanke is, and was at all times relevant hereto, a resident of Clark County, State of
MNevada,

1. Prudential Real Fstate Affiliates, Inc. {"Prudential™) is, and was st sl omes
relevant herete, a Delaware corporation, doing business in Clark County, State of Nevada,

11, AMERICARNA LLC dba AMERICANA GROUP (“Americana”) is, and was at all
times relevant hereto, a Nevada limited liability company, deing business in Clark County, State
of Nevada.

i2. Mark L. Stark (*Stark’™) is, and was at all times relevant hereto, a resident of amf:

real estate broker in Clark County, State of Nevada.

i3 Jeannine Cutter (“Custer™} is, and was at all times relevant hereto, 2 resident of |

and real estate agent in Clark County, State of Nevada.

14 David Berg (“Berg”) is, and was at all times relevant hereto, & resident of and resal
estate agent in Clark County, State of Nevada.

15 Prudentizl, Americana, Stark, Cutter and Berg are hereinafter collectively referred
t0 as the Agent Delendants,

16. That the true names or capaéii{ies, whether individual, corporate, associate o7
atnerwise of the Defendants mamed herein as DOES 1 through X, inclusive, and ROE
CORPORATIONS 1 through X, inclusive, are unknown o Plaintiffs who, therefore, sue said
Defendants by such fictiticus pumes, Plaintiffs allege that cach Defendant designated herein as a

Page 3 of 12
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DOE or ROE CORPORATION is neglipently, wilifully, contractually, intentionally or otherwise
legaily responsible for the events and happenings herein referred to and proximately caused
njury and damage thereby to the Plaintiffs as herein alleged. Plaintiffs shall ask leave of this
Court 1o amend the Complaint 1o insert the true names and capacities of cach Defendant named
as DOES and/or ROE CORPORATIONS, when the same have been ascertained, and will further
seek leave to join said Defendants in these proceedings.

Y GENERAL FACTUAL ATLEGATIONS

SPANISH VIEW PROJECT

17.  Tower is a company set up by Yanke for the sole purpose of building the Spanish
View Proiect,

tE The Spanish View Frojeet is proposed fo have three 18-story condominium
towers, combining for 405 units, located at the southwest corner of Interstate-215 and S, Buffale
Road in Las Vegas, Nevada.

19, The Plaintiffs entered into written Purchase Contracts with the Tower Defendants
which provided that their umits located on or above the fifth floor of Tower A would be
completed i or before July, 2007.

2. Moreover, according (o oral promises made by the Tower Defendants and the
Agent Defendants the fiest tower in the Spanish View Project was to be complete in June or July
2006.

21 To date, the first tower has not been compieted nor is it near sub:;iar;tiz‘g_l;

completion. In fact, to date, Tower A does nof even contain a ground level floor Accordingly,

it is impossible for the Tower Defendanis to have a completed tower within the next forty-five

{45} days.

22, Upon information and belief, construction on the Spanish View Project has ceased
and there is presently no financing available for its completion.

i3 Upon information and belief, there are approximately nine (9) lawsuits pending
against the Tower Defendants and the Spanish View Project which effectively cloud ttle to the
property.

Pagedof 12
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24, Upon information and belief, there are over twenty-five million dollars in
mcchanics liens which have been filed for work on the Spanish View project.

INDUCEMENT INTO UNCONSCIONABLE AGREEMENT

25, Plaintiffs meet with one or more of the Agent Defendants regarding the Spanish
View project. At the meeting with one or more of the Agent Defendants, it was represented to
the Plaintiffs that the first tower would be compieted i June or July of 2006,

76, Based upon the assurances of the Agent Defendants, the Plainuffs provided the
Tower Defendants with deposit monies in excess of $10,000 o reserve a unit in the Spanish
View Project.

27.  Based upon the assurances of the Agent Defendants, the Plaintiffs entered into &
Purchase Contract with the Tower Defendants to purchase a unit in the Spanish View Project.

28.  The Purchase Contract provided that the Plaintiffs would place their purchase
monies 190 escrow account and that afier five (57 days the escrow company would deposit the
purchase monies into Tower’s company bank account.

26, The Purchasc Contract provided a time is of the essence clause.

3. The Tower Defendants failed to meet their completion dates and will be unable 0
meet any future contract dates.

31, Upon information and belief, the Spanish View Project presently has neither
financing available nor the resources necessary for iis completion. Moreover, the [irst tower has
not been completed not is it near substantial completion.

FIRST CAUSE OF ACTION
{Breach of Contract — the Tower Defendanis)

32, The Plaintiffs repeat, re-allege and incorporate by reference each and every
ailegation contained above, inclusive, as if fully set forth herein.
33 The Plaintiffs, each of them, entered into a into written Purchase Contracts with

the Tower Defendants and/or thelr agents, partners, SuUccessors or assipns, to purchase a common

34, The Purchase Contract provided a time is of the essence clause.

Page 5 0f 12
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35.  The first tower in Spanish View was to be compiete in June or July 2006,
36, To date, the first tower has not becn completed nor is i near substantal
completion.

a7, The Tower Defendants Plaintiffs have failed and/or refused to retum Plaintiffs
deposit monies in excess of $14,000. 7

38, As a direct and proximaie result of the Tower Defendants’ breach, the i’iairﬂii’i’sﬂ
have been damaged an amount in excess of $10,0000, plus interest thereon.

39, 35, As a direct and proximate result of the aforementioned acts, 1t has become
necessary for the Plaintiffs fo secure the services of an attorney, and the Plainiitls are entitled to
recover fees and costs incurred herein pursuant to the terms of the Purchase Contract.

SECOND CAUSE OF ACTION
{Breach of the Covenant of Good Faith and Fair Dealing — the Tower Defendants)

46, The Plaintiffs repeat, re-allege and incorporate by reference coch and every |

allegation contained above, inclusive, as if fully set forth herein.

41. Al contracts in Nevada contain an implied covenant of good faith and fair
dealing.

42. The Tower Defendants, breached the covenant of good faith and fair dealing by
refusing to honor their contractual cbligations.

43, As a direct and proximate cause of the Tower Defendams’ breach, the Plaintiffs
have been damaged in excess of $10,000, plus interest thereon.

44, As a direct and proximate result of the aforementioned acts, 1 has become
necessary for the Plaintiffs to secure the services of an attorney, and the Plamtitls are entitied 10
recover fees and costs incurred herein pursuant to the terms Purchase Contract.

THIED CAUSE OF ACTION
{Declaratory Relief — the Tower Defondants)

45, The Plaintiffs repeat, re-allege and incorporate by reference cuch and every

allegation confained above, inclusive, as if fully set forih herein.

46, A justiciable controversy exists between the Plamt{fs and the Delendants relative
to their legal rights and duties under the above-mentioned Purchase Contract.

Page 6 of 12
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47, The controversy between the Plaintiffs and Defendants is adverse,
48, Plaintiffs seek a declaration fram this Court setting forth the particular rights and
obligations of each party with regard to Purchase Contract.

49, A iudicial determination of the Plaintiffs rights under the above referenced

Purchase Contract is necessary and appropriate af this time in order to avoid additional and :

unnecessary Hugation.

50. As a direct and proximate resull of the aforementioned acts, it has become
necessary for the PlaintifTs to secure the services of an attorney, and the Plaintiffs are enutied 1o
recover fees and cosls incurred herein pursuant o the terms Purchase Contract.

FOURTH CAUSE OF ACTICN
{Uniust Enrichment - il Defendants}

51 The Plaintiffs repeat, re-allege and incorporate by reference each and every

allegation contained above, inclusive. as if fully set forth herein.

52, The Plaingffs conferred upon Defendants, each of them, certain monetary
benefits,

53.  Defendants appreciated the benefits conferred upon them by the Plaintiffs.

34, Defendants accepted and retained the benefits under circumstances where i
would be unjust and inequitable for them to retain the benefits,

55, As a direct and proximate cause of the Defendants’ actions, the Plaintiffs have
been damaped in excess of $10,000.00, plus interest thereon. )

56, As a direct and proximate result of the aforementioned acis, it has become
necessary for the Plaintiffs to secure the services of an aitorney, and the Plainiiffs are entitled 1o
recover fees and costs incurred herein pursuant to the terms of the Purchase Caontraet,

FIFTH CAUSE GF ACTION

(Deceptive and Unfzir Frade Practices in Violation of NRS 598 £1. Seq.}
{Agent Defendants)

537, The Plaintiffs repeat, re-allege and incorporate by reference cach and every
aliegation contained above, inclusive, as if fully set forth herein,

58. Upon information and belief, in or around February 20035, Cutter was intimately

Page 7T of 12
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- involved and living with Yanke, the owner of Tower and developer of the Spanish View Project.

59, Upon information and belief, in or around February 2005, Cutter had a2 financial
interest in the Spanish View Froject.

60, Cutter, as the onsite agent at the Spanish View Project, had contact with cach and
every one of the Plaintiffs.

61 Cutler failed to disclose 1o the Plaintffs, each of them, material facts in
connection with her solicitation to purchase an interest in land in the state of Nevada in vielation
GENRS 598.0903 et. seq. and NRS 399A.010 et. seq.

62, Cutter’s actions and conduct constitute a deceptive and unfar trade practice o
violation of NRS 598.0903 el. seq. and NRS 392A.010 o, seq,

&3, Cutter works a3 2 Seilers agent for sales in the Spanish View Project and does so

as an agent of Stark who is the Sellers broker for all sales in the Spanmish View Project.

&4. Upon infermation and belief, Cutter and Stark are emploved by Prudential and
Americana,
85, Consequently, Prudential and Americana failed 1o disclose material facis in

connection with a solicitation to purchase an mnterest in land in the state of Nevada in violation of
WRS 598.0907 et. seq. and NRS 599A.010 et seq.

66,  NRS 598.0999(3) provides thet a “person, firm, or any officer or managing agent
of any corporation or association who knowingly and wiilfully engeges in a deceptive trade
practice” may be required 1o “pay to the aggrieved party damages on all profits derived from the
knowing and willful engagement in a deceptive trade practice and treble danages on 4ll daimages
suffered by reascen of the deceptive trade practice.”

67. As a direct and proximate cause of the Defendants’ actions, the Plainiiffs have
been damaged in excess of $§10,000.00, plus interes: thereon.

6%.  As a direct and proximate result of the aforementioned acts, it has become
necessary for the Plaintiffs io secure the services of an attorney, and the Plaintiffs are entitled (o
recover fees and costs incurred heretn as well as treble damages pursuant to NES 598.0999(3).

Page 8 of 12
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SEXTH CAUSE OF ACTION
{Violation of NRS 645)
{Agent Defendants)

69, The Plaintiffs repeat, re-allege and incorporate by reference each and every
allegation contained above, inclusive, as if fully set forth herein. |

TG Purspant to NES 645 .990(4) any officer or agvent of a corporation, or membey or
epent of a limited-liability company, parinership or association, whe personally participates t or
is an accessory 1o any violation of NRS chapter 645 is subject to the penalties preseribed therein,

7L Pursuant o NRS 645260, where any person, limited [abiity company,
parinership, association or corporation, in censideration for {or expectation of} a commussion,
directly or indirecily engages in any single act defined under NRS 645.030, such as negotiating a
sale or soliciting prospective buvers, that person or entity is acting within the capacity of a real
esiate broker or real estaie salesman,

72. Pursuant to NRS 645252(1), Defendants Cutter, Stark, Americana and/or
Prudential were required to disciose: 1) any material and relevant facts, data or information
which they knew, or should have known, relating to the property, 2 each source from which
they would receive compensation as a result of the wansaction, and 3} that they had an interest in
a principal to the transaction.

73 Pursuand to NRS 645.320, a licensee is prohibited from dealing with any party 1o
a real estate transaction in a manner which is deceitful, fraudulent, or dishonest,

74. Upon information and belief, in or arcund February 2005, Cutter was intimately
involved and living with Yanke, the owner of Tower and developer of the Spanish View Project.

75 Upon information and belief, in or around February 2003, Cutter and Amencana
had 2 financial interest in the Spanish View Project.

76, Defendants Cutter, Stark, Americana and/or Prudential falled o disclose these

| material facts in connection with their solicitation to purchase an interest in land in the state of

Nevada in violation of NRS 645 et seq.

77. 4s a direct and proximate cause of the Defendants’ actions, the Plaintiffs have

- been damaged in excess of $10,000.00, plus interest thereon.

Page 9 of 12
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78, As a direct and proximate result of the aforementioned acts, it has become
necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled to
recover all fecs and costs incurred herem.

SEVENTH CAUSE OF ACTION
{Civil RICO - Yanke)

79, The Plaintiffs repeat, re-allese and incorporate by reference cach and ever};
allegation contained above, inclusive, as if fully set forth herein.

80.  Yanke engaged in racketeering activity as defined in NRS 207.390.

g1, Upon information and belief, Yanke committed & predicate act when was
invoived in a scheme in which he took buyers and lenders monies for completed houses without
the intent or ability fo complete said houses in violation of NRS 207.360.

82,  Upon information and belicf, Yanke was sued as a result of his activities in Case
No.: 86-A-245508.C and Case No. 06-4-5283584-C in the Eighth Judicial Distriet Court in Clark

County, Nevada.

83, Upon information and belief, the aforementioned cases were imitiated after July 1, |

1983 and Yanke has continued engaging in related acts of racketeering which have the same or
similar pattern, intents, results, accomplices, victims or methods of commission, or are olnerwise
interrelated by distinguishing charactenstics.

84.  Yanke's racketeering actions are not isolated incidents.

85, Yanke has utilized a Purchase Contract in relation to the Spanish View Project
which provides that potential purchasers must place their purchase monies inte escrow account
which, after five (5) days, pursuant to Yankes instructions is deposited into Yanke's company
bank account.

86.  Upon information and belief, Yanke is not utilizing said money 0 complete the
Spanish View Project.

87. Upen information and belief, Yanke commitied a subsequent predicate act when
prior to Yanke accepting the Plaintiffs purchase monies he accepted purchase monies from other

purchasers under falsc pretenses.
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% The Plaintiffs entered into a Purchase Coniract and provided Yanke with deposit
monies in excess of 316,030

89, The Plaintiffs deposit monies have been removed from the escrow account &n-d.
deposited in Yartke business account,

9. Upon information and belief, Yanke is continuing to take purchase monies from
other potential purchasers, knowing that the Spanish View Project cannot be compieted or
receive financing.

§1.  As a direct and proximate result of Defendants’ racketeering activities, the
Plaintiffs have been damaped in excess of $10,000.

92, ‘the Plamtiffs are entitled to treble damages

93. The Plas

of an attorney 1o prosecule
this matter and are entitled recover reasonable costs and aitormeys fees incurred herein as special
damages.

EIGHTH CAUSE OF ACTION
{Conversion - the Tower Defendants}

94,  The Plainiffs repeat, re-ailege and mcorporate by reference each and every
aliegation contained above, inclusive, as if fully set forth herein

95, The Tower Defendants have misappropriated, unfawfully exercised domain over,
and converted for their use and benefit the Plaintiffs purchase money to the detriment of the
Plaintifis.

96, By keeping the above-referenced funds, the Tower Defendants’ possession and
use of the funds demonstrates a claim of ownership which is inconsistent with the proper and
rightful ownership thereof,

97, The Plaintiffs have been forced fo retain the services of an atforney 10 ;)?GSC.C{;%.I
this matter and are entitled recover reasonabie costs and atiorneys fees incurred herein as special

damages
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2. For general damages in excess of $14,000.00, pius interest thereon;

-

3. For declaratory relief setting forth the particular rights and obligations of each

party with regard to Purchase Contract.

4. For statutory treble damages;

5. For attorney’s fees and costs incurred herein as demages pursuant NRS
SHR.0995(3

6. For attorney’s fees and costs incurred herein as damages pursuant Purchase
Contract;

7. For punitive damages; and

8. For such other and further relief as the Court deems just and proper inv its
premises.

o
Dated this ZZ day of May, 2007

MARQUIS & AURBACH

- )

By: K ) %k
Terry-ArLofting, Esq.
Nevada Bar Mo. 4949
Brian R, Hardy, Esq.
Nevada Bar No. 10068
16001 Park Ran Drive
Lasg Vegas, Nevada 85145
Attorneys for Plaintiffs
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Case 07-13208-bam  Doc 307  Entered 12/08/08 16:06:23 Page 2 of 85

The Muotion 1o Confirm Plan of Reorganization (“Motion™) filed by Willlam A. Leonard Jr.

(“Trustee™), the Chaprer 11 trustee of the bankruptcy estate of Tower Homes, LLC FDebter™), came

A

on repularly for hearing on November 17, 2008, at 9:30 a.m. in Courtroom 3 of the above-entitled

Court, United States Bankruptey Judge Bruce A, Markell presiding. The Trustee appeared in person

, Famies PHI of Sullivan, HRll, Lewin, Rez & Engel. All other appearances ave
noted in the Court’s record of the kearing.

The Court having considered the Motion, is supporting papers, the combined Ersclnsore
Satement and Plan of Reorganization, the opposition filed therete, and the stipulation reschving the
opposition; the Cowrt having previously entered an order conditionally approving the Trustee’s
disclosure statzment; the Cowt having entered findings of fact aud conclusions of law concurrently
herewith; notice of the Motion appearing sufficient and proper; and good causs appearing therefor,

IT 18 HERERY ORDERED that:

i The disclosure staternent aspest of the plan 15 granted fnal o 1 as containming
“adequate informanon’” within the meaning of section 1125 of the Bankruptey Code (11 US.C. §
101, et seq.).

Z. The Plan, subject to the modifications annownced in open court (FPlan™), 18 confinmed

and epproved in its entirety. A copy of the Plan as amended 1s attached as Exhibit “A” hereto. To

the extent of any contlict between the PMlan and this order (“Confirmation Order™), this Confimeeation

. Order shall control. The Trustee is authorized to ke all steps and do all things necessary to
Cimplement the Plan. All terms not defined hersin shall have the meaning given them in the Plan, or

if not defined in the Plan, then in the Motion.

3. The faiiure to reference or discuss any particular provision of the Plan in this
Confirmation Order shall have no effect on the Cowrt’s approval and authorization of, or the valids

binding effect, and enforceability of, such provision. Hach provision of the Plan 1s authorized and
approved and shall have the same validity, binding effect, and enforceability as every other provision
of the Plan, whether or not mentioned in this Confirmation Order

4, Pursuant 1o section 1141 of the Banlouptey Code (17 U.S.C. § 101, gt seg.’, and
except ag expressty provided in the Plan, related settlement agreements referred to i the Plan, or this

2 SODMANPCDOCSPCDOCSIYI28
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Case 07-13208-bar Doc 307 Eplered 12/08/08 18:068:23 Fage 3of 85

Confirmation Order, the provisions of the Plan (including the cxhibits thereto, and all documents and
agreements execuied pursuant to the Plan} and this Confirmation Order shall be binding on (1) the
Debror, (i) the Trustee, (111} anv person acquiring property under the Plan, and (3v) all holders of
Claims against and Interests n the Uebtor or is bankruptey estate, whether or not impaired under the
Plan and whether ornot, i i5iparsd, &y such holder aceeptad the Plan,

5. On the Effective Date, except as provided in the Plan or related settlement agreements
referred to in the Plan; (A) Creditors of the Debtor whose Claims are dealt with by the Plan and this
Confirmarion Order ars restrained and enjoined from the commencerent, taking, or continuance of
any action. or the employment of any process: (1) fo collect such Claims or debis from the Truste

l N

the Debtor or i bankruptey estate, or from property of the Debier or its bankruptey estare; {11

which roay directly or indirectly interfere with or impair the Trustee’s admmnistration of property of

the Debtor’s bankruptoy estate: or (15} to collect on & claim or alleged claim that is satistied or
“treated under the Plan; (B) this injunction shall be binding on all Creditors, partios in interest, and

“other Persons, and their respective officers, agenis, members, emplovees, successors, and assigns,

and () the asseis and property of the Debtor and its bankruptoy estate shall be held by the Trustee o

' be administered free and clear of each and every claim, lien, encumbrance, action, successor liability
b p o

proceeding, setofl, counterclaim, or claims for equitable relief of anv tvpe or nature, except as
expressly provided Tor by the Plan
8. In the event that a Timely Refinancing is achieved in accordance with the terms of the
Plan, then {a) ali executory Purchase Contracts shall be assumed pursuant 1o the provigions of
sections 365 and 1123 of the Bankruptey Code, ozher than any executory Purchase Coniract that is
the subiject of 2 motion o reject filed prior o and pending on the Confinmation Date, which shall be
seieeted scoording 1o the tenms of such motion; and (B) all other executory contracts to which the
Drebtor miay be a party shall be rejected, other than any execuiory confract ot unexpired lease that is

H

the subject of 2 motion 1o assume fied prior to and pending on the Confirmation Date, which shall

fbe aszumed according to the terms of such motion. Inihe event that a Timely Refinancing is not
H e o -

achieved, then (1) all exccutory contracis and unexpired leases to which the Debior may be a party

shall be rejected, other than any execuiory contract or unexpired lease that ig the sublect of a motion

3 SODMAVWCDOCS\WPCTIOUS 212820
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to assurne {led prior to and pending on the Confirmation Date, which shall be assumed according 1o

the terms of such motion. Any assurnption or rejection effected under this paragraph and not the

subject of a specific assumption or rejection order shall be deemed to have occurred on the date that
1
event of 4 dispig over whethier a Timely Refinancing has been achieved, any assumplion or
rejection effected under this paragraph shall be deemed o bave oceurred on the date that any Court
order resobving the dispute becomes fnal

7. Pursuant to section 1142(0} of the Bankruptey Code, the Trustee 18 authorized and

empowered 1o {a) execute and deliver any instrument, egreement or document required to effect a

transfer of nroperty dealt with by the Plan; and (b) to perform any other act that s necessary,

desirable or required to consummate the Plen
8. Pursvant to section 103 of the Bankruptey Code, the Trustes is authorized and
mpowered to take any and all actions reasonably necessary 1o implement the transactions
contemplated by the PMan and this Confirmation Ordey, all without further corporate action or action
of the managers or members of the Debtor, Including, without limitation, matters under the Plan
involving the organizational structure of the Debtor or comporaie action by the Debtor,

g, Pursuant fo section 1146(a) of the Bankruptey Code, the issuance, wansier, or
exchange of notes or equity securities under the Plan, the creation of any morigape, deed of trust, or
othey gecurity interest, the making or assignment of any lease or sublease, or the making or delivery
of any deed or other instrument of transfer under, in furtherance of, or in connection with the Plan,

inchuding, without lmitation, any agreements of consolidation, deeds, bills of sale or assignments

executed wm connection with any of the transactions contemplated under the Plan, shall not be subjeat

0 any stamp tax, franster wax, mortgage recording fee, or other similar tax,

10, All Professional Persons, or other Persons requesiing compensation or relmbursement

of expenses pursuant 1o any of sections 327, 328, 330, 331, 503(b) and 1103 of the Bankruptey Code

for services rendered on or before the Conlirmation Date (Including, mier alla, any compensation

requested by any Professional Persen or apy other Person for making a substantial contribution in

§ Bankruptey Cases) shall file with the Court and properly serve an application for final allowance

I
N
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¢ Trustee files the notice described in Secnon V{33 of the Plan; provided, however, that in the
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-

of compensation and reimbursement of expenses no later than (i} suety (603 days after the

Confirmetion Date, ar (i) such later date as this Court shall order upon application made prior to the
d of such 50-day period. The Trustee shall be paid in accordance with the terms of Section VII(T)
of the Plan.

11)  Compensation Tor services rendercd and for réimbursement of expenses by the

Trustee or a Professional Person after the Confirmation Date need not be approved by the Cowrt.

The Trustee or Professional Persons may inveice the estate divectly, and shall provide 2 copy of such
invoice to the Office of the United States Trustze and 2 er perty spectfically requesting in

writing to the Trustee a copy of such nost-confirmation invoices {not merely having requested notice
generally in the bankruptey case). In the event that no cbjection is served on the Trusiee and the
party requesting payment within 10 days of service of a given invoice, the Trusiee may pay such
inveice without further order of the Court. In the event that an objection to a given invoice 15 served
on the Trustee and the party requesting payment within 10 davs of service of a given mvoice, the

party requesting payment may submait an application to the Cowrt for review of the request for

' compensation and reimbursement, and the Court retains jurisdiction to hear and approve such

application and compel payment thereon. Such pos-Confirmation Date compensation for services

| rendered snd reimbursement of expenses shall be considered an ordinary expense of the Debitor’

hankrupicy estate.

12, All fees payable by the Trustee on behalf of the Debtor on or before the Effective

Date pursuans fo section 1930 of Title 28 of the United Stzzes Code shall be paid by the Trustee on or

before the Bifective Date

13, Except as otherwise provided in the Plan and this Confirmation Order, notice of all

s

subsequent pleadings in these Chapter 11 cases shall be Hmited to counse! for the Debror; the

Trustee; the United States Trustee; Yanke; Bank of George; OneCap; the Petitoning Craditors; the
Jeining Creditors; as well as Donna Osborn, Esq.; any party directly affected by the relief requestec

in 2 pleading; and any other party requesting such notice by a writing delivered to the undersigned
counsel after the Effective Date, unless otherwise specified in an order by this Court. The Trastee

Iy

i
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shali provide notice to all creditors and parties in interest of (5} such futare Hmitation of notice, and
(ily the opportunity to request in writing confinued notics.
. Pursuant to sections 1123(z) and 1142{a) of the Bankruptoy Code, the provisions of

this Confinnation Order, the Plan, or any amendments or modifications thereto shall apply and be

1 enforceable notwithstanding anv otherwise applicable non-bankrupicy law

150 The Trustee and the Debtor’s bankruptoy estate shall retain all Claims or Causes of

Action that they have or hold against any party, Including against “insiders” of the Deltor (as that

term s defined in Banlouptey Code section 101(31)), whether arising pre- or post-petition, subiect 1
 applicable state law statutes of limitation and related decisional law, whether sounding in tort,

contract or other theory or doctrine of law or equity. Confirmation of the Plan effects no settiement,

compromise, waiver or velease of any Claim or Cause of Action unless the Plan, related sertlement

agresments referred (o in the Plan, or this Confirmation Ovder specifically and mmambiguousiy so

provide. Upon the Effective Date, the Trustee will be designated as representative of the Bstate
under section [123(0)5) of the Bankraptey Code and shall, except as otherwise provided I}f:re'iﬁ,
nave the right to zssert any or all of the sbove Causes of Action post-confirmation in accordance
with applicable law. Notwithstanding the foregoing, neither the Trusies, the Debtor, nor the Estate
have, or shall assert, any claims or Causes of Action against Bank of George, or with respect to the
SPY Financing.

16, When the Trustee has determined i his reasonable business iudgrnent that the Plan
has been substantially conswmmated, he shall file an application for a final decree as required by
Federal Rule of Bankoruptey Procedure 3022, This application may be granted prior to full

+

consumimation of the Plan, Notwithslanding the entry of such final decree and the closing of the

m
[0l
- 1]

=
T
=1

or 11 case, the Court shall hear controversies arising thereafter that are within the scope of the

provisions of the Plan, of this Confirmation Order, or of other order of this Court v retarned

jurisdiction over the case and the parties in interest thersto. In addition, any party in interest may

move W reopen the Chaprer 11 case if necessary to obtain relief that otherwise could not be obtained

abisent reopening of the case, Any request for such relief may be heard conourrently with 2 motion
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IN THE SUPREME COURT OF THE STATE OF NEVADA

NITZ, WALTON & HEATON, LTD.;
WILLIAM H. HEATON,

Petitioners,
VS.
EIGHTH JUDICIAL DISTRICT
COURT FOR THE STATE OF
NEVADA IN AND FOR THE
COUNTY OF CLARK; THE
HONORABLE GLORIA STURMAN,
DISTRICT COURT JUDGE,
Respondents,
and
TOWER HOMES, LLC,

Real Party in Interest.

Supreme Court No. _ _
Electronically Filed

District Court NDecA-126633¢1-6D a.m.
Department NoTrg&@ K. Lindeman

Clerk of Supreme Court

PETITIONERS APPENDIX (VOLUME | OF II1)

V. Andrew Cass

Nevada Bar No. 005246

cass@l bbslaw.com

Jeffrey D. Olster

Nevada Bar No. 008864

ol ster@| bbslaw.com

Lewis Brisbois Bisgaard & Smith LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Tel: 702.893.3383

Fax: 702.893.3789

Attorneys for Petitioners

NITZ, WALTON & HEATON, LTD. and WILLIAM H. HEATON

4825-6084-5074.1

Docket 62252 Document 2012-38938
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INDEX TO PETITIONERS APPENDI X

Summary Judgment (including exhibits)

VOLUME I of 111
DOCUMENT DATE PAGE
Complaint 8/12/2012 1
Motion to Dismiss, or, Alternatively, Motion for 7/19/2012 9
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CERTIFICATE OF SERVICE
| hereby certify that | am an employee of LEWIS BRISBOIS BISGAARD &
SMITH LLP and, pursuant to N.R.C.P. 5(b), that on the 10" day of December, 2012,
| deposited for first class United States mailing, postage prepaid, at Las Vegas,
Nevada, atrue and correct copy of the foregoing PETITIONERS APPENDI X
(VOLUME | OF I11) addressed as follows:

The Honorable Gloria Sturman Dennis Prince.

District Court Judge Prince & Keatin _

Clark County District Court, Dept. 26 3230 South Buffalo Drive

200 Lewis Avenue Las Vegas, Nevada 89169

Las Vegas, Nevada 89155 Attorneys for Plaintiff/Real Party
Respondent Court Tower Homes, LLC

/s/ Nicole Etienne
n mgé)xeeo
Bl ARD & SMITH LLP
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