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TOWER HOMES
PLAN AND DISCLOSURE STATEMENT

PRE-PURCHASHER CLATMANTS

Fage 85 of 85

1 BERG, DAVID
2 BIRKETT, KAREN & BORJA, WENDY
3 BROWN, MELVA
4 CHANDLER, BARBARA L.
& CHANDLER, BARBARA L. a5 Trustes of the
° SARA LEE M. BOWERS TRUST
5 CLARK, EDWARD & SANDRA
7 COOLEY, JUDGE W.
8 DEMORALES, DAN
A DR W LIMITED PARTNERSHIE
JOHN & JENNIFER KILPATRICK
10 EDEJER, EDWIN & GAL M,
11 EMBLETON, ROBERT
12 GAYNOR, ALLISON G.
13 GLANTZ, LARRY & MORALES, MAYRA
t4 GOODALL, RICHARD
15 GRANDE, EILEEN
16 HARRIS, ANDREA
17 HERZLICH, HAROLD J. AND CAROL P.
18 JONES, DEBRA
1g KALMAN, TIMUGIN
20 KOMAN, CHRISTOPHER
21 MERZANIS, DAVID & ROBERTA
22 MIDORA, DAHN
23 MUELLER, ANN & ROBERT
24 MUSTAPHA, ASS]
25 NEVADA BROWN, LLC,
26 ORICN STAR TRUST
57 ROY LEASING
28 SHIFFMAN, (RVING & JUDITH
28 SIEMANS, ASE
30 STROMER, PHILLIP & KATHERINE
a1 TEJADA, CLIFFGRD & CARMENCHITA
a3z TOUMAIAN, MARTIN
33 WESTFIELD, LISA
34 WILLIAMS, £ ATHUR
25 WODDEOCK, JACK

EXHIBIT 2

J0OF]
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Entered on Docket
June 03, 2010 T P L

Hon, Bruce A, Markell

Usltad States Bankruntov dudge

~1  Oh

10001 Park Rum Drive
Lag Veogas, Novads 89145
(702 382-0711 FaX: (702)382.5816

MARQUIS & AURBACH

Marquis & Aurbach
TERRY A. COFFING, ESQ.
Nevada Bar Na. 4949

DAVID A COLVIN, ESQ.
Nevada Bar No. 4096

- BRIAN HARDY, ESQ.
Nevads Bar No. 10668

10001 Park Run Drive

a5 Vegas, Nevada 89145
bhardy@marqummrbach com
{702} 382-0711

Attorneys for the Tower Homes Purchasers

UMITED STATES BANKRUPTCY COURTY
FOR THE DISTRICT OF KEVAD A
InRer Case No.: BK-07-13208-BAM
| Chapter:11
TOWER HOMES, LLC, a Nevada Hmited
Hability company, dba Spamsh View Tower Hearing Date: Jure I, 2010

Homes, Hearing Time: 10:00 anm.

Debtor,

ORDER GRANTING MOTION TO APPROVE STIPULATION TO RELEASE CLAIMS
TAND ATLOW MARQUIS & AURBACH, AS COUNSEL FOR THE TOWER HOMES
PURCHASERS, TO PURSUE CLAIMS ON BEHALF OF DEBTOR

This matter having come befors the Court for a hearing on June 1, 2010, on the Motion to
Approve Stipuiation to Release Claims and Allow Marquis & Aurbach as Counsel for the Tower
Homes Purchasers fo Pursue Claims on Behalf of the Debtor, Tower Homes Purchasers
appearing by and through their counsel of record, Brian Hardy, Fsg. of Marquis & Aurbach, the

Court finding based upon the ressons stated on the record, the papers and pleadings on file

Page L of 2
MEATI47-001 1050326 _1.D0C 6/1/2010 330 P

402



Lad

LV

R = e -

Las Vegas, Nevada 89145
(7023 3820711 FAX: (702) 382-5816

1G6Q1 Patk Run Drive

MARQUIS & AURBACH

wrazhe

3208-bam  Doc 432  Entered 0B/03/10 151548 Page 2 of 6

herein, the Motion, the oral arguments of counsel, and good cause appearing;

IT IS HEREBY ORDERED ADJUDGED ANDy DECREED that the Motion 1o
Approve the Stipulation to Release Claims and Allow Marguis & Awrbach as Counsel for the
Tower Homeg Purchasers 1o Pursue Claires on Behalf of the Debfor, sttached hereto ag Fochibit 1,
is hereby granted;

IT IS 8G GRDERED.

Respectfully Submitted By

MARQUIS & AURBACH

-
%;;Iardy, Bt

Nevada Bar No. 10068

10001 Park Run Drive

Las Vegas, Neovada 89145

Attorney(s) for Tower Homes Purchasers

ALTERNATIVE METHGD RE: RULE 9021

- In accordance with LR 9021, counsel submitting this document certifies as follows {check one):
__ The court has waived the requirement of approval under LR 9021,

... This is a chapter 7 or 13 case, and either with the motion, or &t the hewring, I have delivered 2 copy of fhis
proposed order to all counsel who appeared at the hearing, any unrepresented purties who appeared ot the hearing,
and each has approved or diszpproved the order, or failed to respond, as indicated below {lst each party and whather
the party has spproved, disapproved, or failed to respond to the document]

. This is & chapter 9, 11, or 15 case, and 1 hmve delivered & copy of fhis propased order to all counsel who
appearsd at the hearing, any unrepresented parties whe appenred at the hearing, and each has approved or
disapproved the order, or failed to respond, as indicated below [Yst each party and whether the party has approved,
disapproved, or fatled to respond fo the document];

2 Ioertify that | hive served a copy of this order with the motion, and no parties appesred or filed written
objections.

Page 2 of2
Mi&A: 10347001 1060326 1. DOC 6/1/2010 3:30 PM
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June §3, 2610
Hon. Bruce A. Markel
United States Bankruntey Judge
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180061 Park Run Drive

Las Vegas, Mevada 89145
(702) 382-0781 FAX (702) 382-5816

MARQUIS & AURBACH
I R L X S S S N U
R Y T G e T - el &

b
O

Marguis & Aurbach
TERRY A. COFFING, ESQ.
Nevada Bar No. 4949
DAVID A, COLVIN, ESQ.
Nevada Bar No. 4096

BRIAN HARDY, ESQ.
Nevada Bar No. 10068

10001 Park Run Drive

Las Vegas, Nevada 89145
bhardy@marquisaurbach.com
(702)382-0711

Attorneys for the Tower Homes Purchasers

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEVADA

In Re: Case No.: BK-07-13208-BAM
Chapter:11

TOWER HOMES, LLC, a Nevada limited
liability company, dba Spanish View Tower, Hearing Date: June i, 2010
Homes, Hearing Time: 10:00 am.

Drebtor.

ORDER GRANTING MOTION TO APPROVE STIPULATION TO RELEASE CLAIMS
AND ALTOW MAROQUIS & AURBACH. AS COUNSEL FOR THE TOWER HOMES
PURCHASERS, TO PURSUE CLAIMS ON BEHALF OF DEBTOR

This matter having come before the Court for a hearing on Fune 1, 2010, on the Motion to

Approve Stipulation to Release Claims and Allow Marquis & Aurbach as Counsel for the Tower

Homes Purchasers to Pursue Claims on Behalf of the Debtor, Tower Homes Purchasers

appearing by and through their counsel of record, Brian Hardy, Esq. of Marguis & Aurbach, the |

Court finding based upon the reasons stated on the record, the papers and pleadings on file

Pagel of 2
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1000} Park Run Drive
Las Vegas, Nevada 89145
(FU0Z) 382-0711 FAX: (702) 382-5816

MARQUI5 & AURBACH

Case 07-13208-bam  Doc 432  Entered 06/03/10 15:15:48 Page Z2of 8

herein, the Motion, the oral arguments of counsel, and good cause appearing;

IT IS HERERY ORDERFED ADBJUDGED AND DECREED that the Motion 1o
Approve the Stipulation to Release Claims and Allow Marguis & Aurbach as Counsel for the
Tower Homes Purchasers to Pursue Claims on Behalf of the Debtor, attached hereto as Exhibii 1,
is hereby granted;

IT IS SO ORDERED.

Respectfully Submitted By:

MARQUIS & AURBACH

Nevada Bar No. 10068

10001 Park Run Drive

Las Vegas, Nevada 89145

Attorney(s) for Tower Homes Purchasers

ALTERNATIVE METHOD RE: RULE 9021

In acoordance with LR 9021, counsel submitting this document certifies as follows (check one):
| The court has waived the requirement of approval under LR 9021,

. This is a chapter 7 or 13 case, and either with the motion, or at the hearing, I have delivered a copy of this
proposed order to all counsel who appeared at the hearing, any unrepresented parties who appesred &t the hearing,
and each has approved or disapproved the order, or fuiled to respond, as indicated below [list sach party and whether
the party has approved, disapproved, or failed to respond to the document]:

_... This is a chapter 9, 11, or 15 case, and I have delivered a copy of this proposed order te ail counsel who
appeared at the hearing, any unrepresented parties who appeared at the hearing, and each has approved or
disapproved the order, or fajled to respond, as indicated below [list each party and whether the party has approved,
disapproved, or failed to respond to the document]:

X _ 1 certify that T have served a copy of this order with the motion, and no parties appeared or filed written
objsctions,

#iti

Page 2 of 2
M&EATLO34T-00 1060326_1.1NCC 6712010 3130 Prd
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EXHIBIT 1

EXHIBIT 1

EXHIBIT 1
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Las Vegas, Nevade 59145
(792} 3820711 FAXC (702) 3825816

MARQUIS & AURBACH
10001 Park Run Drive
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MARQUIS & AURBACH
TERRY A, COFFING, ESQ.
Nevada Bar No. 4949

DAVID A, COLVIN, ESQ.
Nevada Bar No. 4096

BRIAN HARDY, ESQ.
Nevada Bar No, 10068

10001 Park Run Drive

Las Vegas, Nevada 89145
deolvin@marquisaurbach.com
{7023 382-0711

Attorneys for the Tower Homes Purchasers

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEVADA

InRe: Case No.: BK-07-13208-BAM
Chapter;11

TOWER HOMES, LLC, a Nevada Hmited
liability company, dba Spanish View Tower
Homes.

Debtor,

STIPULATION TO RELEASE, CLAIMS AND ALLOW MARQUIS & AURBACH, AS

COUNSEYL FOR THE TOWER HOMES PURCHASERS. TO PURSUE CLAIMS ON
BEHALF OF DEBTOR

reditors, Allison Gaynor, Barbara Chandler individually and as trustee of the Saralee
M. Bowers Trust, Melva Nevada Brown, Richerd Goodall, Harold & Carol Herzlich, Robert
Embleton, Dahn Midora, Arthur Williams, Larry & Judy Shiffman, Edwin & Gail Edeier, Judge
Angel Cooley, Debra Jones, Abe Siemens; John & Jennifer Kilpatrick, Cliﬁ‘ofd & Carmen Chita
. Tejadz, Lisa Westfield, Ann & Robert Mueller, Phillip & Kétherine Stromer, Karen Birkett,
Wendy Boria, Eileen Grande, and Rdward Goi&iﬂ {collectively ﬁe “Tower Homes Purchasers™),
by and through their counsel, David A. Colvin, Esq. of Marquis & Aurbach, and William A.
Leonard, Jr., Post-Confirmation Chapter 11 T rustee (the “Trustee™) By and through his counsel
Christine A. Roberts, Esq. of Sullivan, Hill, Lewin, Rez & Engel, hereby stipulate and agree as
follows:
1} The Trustes has determined that he does not intend and, in any event, does not

have sufficient funds in the Estate to pursue claims on behalf of the Debtor against Rodney

Pagelof 3
. MEATH347-001 928401_1L.DOC 4226/2010 223 PM
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Case 07-13208-bam  Doc 425 Entered G5/06/10 09:44:41 Page Bof9

C. Yanke, Americana LLC dba Americana Group, Mark L. Stark, Jeannine Cutter, David
Berg, Equity Title of Nevada, LLC or any other individual or entity later identified through
discovery which has or may have liability to Debtor or others for the loss of the earnest
money deposits provided by purchasers for units in the Spanish View Tower Homes
condominium project.

2) The Trustee has determined that the claims against Rodney C. Yanke, Americana
LLC dba Americana Group, Mark L, Stark, Jeannine Cutter, David Berg, Equity Title of
Nevada, LLC or any other individual or entity later identified through discovery which has or
may have liability to Debtor or others for the loss of the camest n;oney deposits provided by

purchasers for units in the Spanish View Tower Homes condominium project are or may be

_ direct claims held by the Tower Homes Purchasers and, therefore, are not claims held soley

and exclusively by the Estate,

3) The Trustee hereby stipulates and agrees to release to the Tower Homes
Purchasers any and all claims on behalf of the Debtor against Rodney C. Yanke, Ameticana
LLC dba Americana Group, Mark L. Stark, Jeannine Cutter, David Berg, Bquity Title of
Neveda, LLC or any other individual or entity later identified through discovery which has or
may have any Hability or owed any duty to Débtc«r or others for the loss of the Tower Homes
Purchasers earnest money deposits and all claims fo any and all earnest money deposits
prov'ided by puzrchasers for units in the Spanish View Tower Homes condominium project.

4} The Trustee hereby stipulates and agrees to allow Marquis & Aurbach, as counsel
for the Tower Homes Purchasers, to pursue any and all claims on behalf of the Debtor
against Rodney C. Yanke, Americana LLC dba Americana Group, Mark L. Stark, Jeannine
Cutter, David Berg, Equity Title of Nevada, LLC or any other individual or entity later
identified through discovery which has or may have any Hability or owed any duty to Debtor
or others for the loss eamnest money deposits provided by purchasers for units in the Spanish
View Tower Homes condominium project.

5) The Trustee hereby stipulates and agrees to allow Merquis & Aurbach, as counsel

for the Tower Homes Purchasers, to recover any and all earnest monies deposits, damages,

Page 2 of 3
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MARQUIS & AURBACH
10001 Pk R, Drive
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MOS0 =k G th P W B e

BRI OB R R M ' St bb e pea ‘
B EEREEBEBHEESESEROR 2

Case 07-13208-bam  Doc 425  Entered 05/06/10 094441 Page 8of &

attorneys fess end costs, and interest thereon on behslf of Debtor and the Tower Homes
Purchasers with respect to those claims released to the Tower Homes Purchasers herein

Dated, this “day of Aptil, 2018,

MARQUIS & AURBACH SULLIVAN, LY, LEWIN, REZ & ENGEL
By %;Lf /@‘ By .{, ~ H

W Coft Lqu-' . NrEonas AL I £s, I

Mevads Bar No%’r%s!' Nevada Bar No, 6472 .

10001 Park Run Drive 228 South Fousth Street, First Floor

Las Veges, Nevads 891435 Lay Vepgas, NV 85101

Attorneys for the Tower Attomeys for Willinm A, Leonard, Jz.,

Homes Parchagers Post-Confirmation Chapter 11 Trusize

Page 303
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Las Vegas, Nevada §9145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
1800} Park Run Drive

| HAROLD & CAROL HERZLICH, individuals;

- individuals; LISA WESTFIELD, an individual;

Electronically Filed
MARQUIS AURBACH COFFING 051022011 011525 P
TERRY A, COFFING, BSQ. .
Nevada Bar No, 4949
BRIAN HARDY, ESQ. i S
Nevada Bar No. 10068
16641 Park Run Drive CLERK OF THE COURT
Lag Vegas, Nevada 89145
teoffing/@maciaw com:
bhardv(@maclaw.com
(702) 382-0711
Attoreys for the Tower Homes Purchasers

DISTRICT COURT
CLARK COUNTY,NEVADA

ALLISON GAYNOR, an individual; BARBARA| Case No.: A541668
CHANDLER, individually and as TRUSTEE OF| Dept. No. X1

THE SARALEE M. BOWERS TRUST;
MELVA NEVADA BROWN, an individual;
RICHARD GOODALL, an individual;

ROBERT EMBLETON, an individual; DAHN
MIDORA, an individual; ARTHUR o
WILLIAMS, an individual; LARRY & JUDY
SHIFFMAN, individuals; EDWIN & GAIL

EDEJER, individuals; JUDGE ANGEL STIPULATION TOENTRY OF ORDER
COOLEY, an individual; DEBRA JONES, an GRANTING JUDGMENT AGAINST
individual; ABE SIEMENS, an individual; RODNEY C, YANKE AND DISMISSING

JOHN & JENNIFER KILPATRICK, individuals;; CLAIMS AGAINST RODNEY C. YANKE,

CLIFFORD & CARMEN CHITA TEJADA, AND ORDER

ANN & ROBERT MUELLER, individuals; and
PHILLIP & KATHERINE STROMER,
individuals, and TIMUCIN KALMAN, an individual

Plaintiffs,
Vs,

TOWER HOMES, LLC,, a Nevada limited
Hability company; RODNEY C, YANKE, an
individual, AMERICANA LLC dba
AMERICANA GROUP; Nevada limited liability
company; MARK L. STARK, an individual in
his capacity as a broker; JEANNINE CUTTER,
an individuat in her capacity &s an agent; DAVID
BERG, an individual in his capacity as an agent;
EQUITY TIiTLE OF NEVADA, LLC, a Nevada
limited liability company; DOE REAL ESTATE
AGENTS I through X, individuaily, DOE REAL
ESTATE BROKERS [ through X, individually,
ROE REAL ESTATE CORPORATIONS I
through 3, inclusive,

Drefendants.
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STIPULATION TO ENTRY OF ORDER GRANTING JUDGMENT AGAINST RODNEY
C. YANKE AND DISMISSING CLATMS AGAINST RODNEY €. YANKE, AND ORDER

This Stipulation to Enfry of Order Granting Judgment Against Rodney C. Yanke, ana
Dismissing Claims Against Rodney C. Yanke (“Stipulation™) is made and entered into by and
between Plaintiffs, through their counsel, the law firm of Marquis Aurbach Coffing, a:'xd
Defendant, Rodney C. Yanke, an individual (“Yanke™), through his counsel, the law firm of Nitz,
Walton & Heaton, Ltd., based on the following acknowledged and approved facts and
ciroumstances:

RECITALS

A, On or about March 31, 2009, Plaintiff’s caused their counsel to served a Second

Amended Complaint (“Complaint™) in the above-captioned matter which alleges seven civil

causes of action/claims for refief against Yanke, those causes of action being: (i) First Cause of

| Action alleging breach of contract; (if} Second Cause of Action alleging breach of the covenant

of good faith and fair dealing; (iif) Third Caunse of Action alleging an entitlement on the past of
Plaintiffs fo declaratory rslief, (iv) Fourth Cause of Action alleging unjust enrichment; (v) |

Seventh Cause of Action alleging a violation of dutles and obligations arising under NRS |

| Chapter 116; (vi) Eighth Cause of Action alleging a claim for civil RICO; and (vii) Ninth Cause

of Action alleging conversion,

B. Yanke served his Answer to Plaintiffy” Complaint on or about April 12, 2009, By
way of that Answer, Yanke steadfastly denied liability on the causes of action alleged in
Plaintiffs’ Complaint, and asserted a number of affirmative defenses,

€. Trial of the above-captioned matier is set to commence on May 9, 2011.

D Yanke has been and continues to be without financial rescurces necessary to
enable him to adequately prepare for trial.

£ Plaintiffs and Yanke have reached an agreement o sctile and resolve the claims
that have been and/or could be hereinafler asserted by Plaintiffs against Yanke based upon the
facts aileged in Plaintiffs” Complaint and/or the circumstances and transactions {from which the |

Complaint arises, all on the terms set forth kereinbelow,
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10901 Park Run Drive

F. This Stipulation is entered into for the sole purpose of resclving disputed civil

claims, and nothing herein and/or in any order entered pursuant to this Stipulation shall be |

deemed or construed as evidence of an admission by Yanke, or as creating a basis for

estzblishment, of any fact or circumstance that would support: (i} initiation or maintenance of a
criminal action against Yanke; (ii) imposition of criminal penalties or sanctions against Yanke;
(iif) imposition by the Commission for Common-Interest Comniunities and Condominium Hotels
of @ fine or penalty against Yanke pursuant to NRS 116.785; (iv) imposition by any other
sovernmental agency of a fine or penalty of any kind or nature against Yanke; and/or (v} a
determination that the debt or obligation arising from any order entered pursuant to this |
Stipulation is not dischargeable under 11 USC § 523 or any other applicable provision of the
United States Bankruptcy Code.

G. Nothing herein shall be deemed or construed as an admission that the acts and/er |
omissions of Yanke of which Plaintiffs complain were made or undertaken willfully or
intentionally, and the parties acknowledge and agree that the treble damages remedy provided in
NRS 116.4117(3) is, therefore, inapplicable.

NOW, THEREFORE, in reliance on the foregoing Recitals, it is hereby stipulated by
and between Plainti{fs and Yanke as follows:

1. That an order may be entered in the above-captioned matter granting judgment in
favor of Plaintiffs (jointly and not severally} and against Yanke upon the causes of action and in
the amounts set forth below:

EN Judgment in the total amount of Eight Hundred Thousand Dollars

(3800,000.00) shall be entered pursuant to the Second Cause of Action in Plaintiffs®

Compiaint for breach of the impHed covenant of good faith and fair dealing;

b. Judgment in the total amount of One Hundred Thousand Dollars

($100,000.00) shall be entered pursuant to the Fourth Cause of Action in Plaintiffts’

Complaint for unjust enrichment; and

¢ Judgment in the total amount of One Hundred Thousand Dollars

{$100,000.00) shall be entered pursuant to the Seventh Cause of Action in Plaintiif’s
Page 3 of 7
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Complaint under authority of NRS 116.4117(1) for damages incurred emanating from the

violation of duties and obligations arising under NRS Chapter 116.

2, That said order shall implement a dismissal and/or release of each and all of the
other claims and causes of action that have been and/or could have been asserted in Plaintiffs’
Complaint against Yenke with prejudice, including, without limitation, ali ctaims and/or causes

of action which Plaintiffs received by way of assignment from the Trustee in the Tower Homes,

LLC Bankruptey and could have been asserted against Yanke, based on that assignment, in the

abave-captioned matter or otherwise. Nothing herein shall be deemed or construed as a waiver
or release of any claim and/or cause of action which Plaintiffs now possess or could assert
against any person or entity, other than Yanke, by reason of the assignment from the Trustee in
the Tower Homes, LLC Bankruptcy.

3 That said order shall provide that Plaintiffs and Yanke each bear their own
attorney’s fees and costs incurred in the sbove-captioned action,

4. That said order shall provide that nothing in this Stipulation or any order entered
pursuant hereto shall be deemed or construed as evidence of an admission by Yanke, or as
creating a basis for establishment of any fact or circumstance that would provide justification for:
(i) initiation or maintenance of a criminal action against Yanke; (ii) imposition of criminai
penaltics or sanctions against Yanke; (iif) imposition of a fine or penalty against Yanke by the
Commission for Common-Interest Communities and Condominium Hotels pursuant to NRS
116.785; (iv) imposition by any other governmental agency of a fine or penaity of any kind or
nafure against Yanke; and/or (v) a determination that the debt or obligation arising from any

order entered pursuant to this Stipulation is not dischargeable under 11 USC § 523 or any other

- applicable provision of the United States Bankrupicy Code.

/1
i1
H
Iy
[
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5. Nothing herein shall be deemed or construed as an admission that the acts and/or
omissions of Yanke of which Plaintiffs complain were made or undertaken willfully or

intentionalty, and the treble damages remedy provided in NRS 116.4117(3} is inapplicable,
e e

- fH .
DATED this €Y day of April, 2011. DATED this Z3 "= day of April, 2011,

MARQUIS AURBACH COFFING NITZ, WALTON & HEATON, LTD.

% By: /{ )4”)%@&

Terry A. Coffing, Bsa. William H. Heaton, Fsq.

Nevada Bar No. 4946 Nevada Bar No. 1097

Brian Hardy, Esq. 601 S. 10th Street, #201

Nevada Bar No. 10068 Las Vegas, Nevada 89101

10001 Park Run Drive Attorneys for Tower Homes, LIC
Las Vegas, Nevada 89145 and Rodney Yanks

Attorneys for Plaintiffs

ORDER

The Court having read and reviewed the foregoing stipulation of the parties, and good
cause appearing,

IT IS HEREBY ORDERED, that judgment is hereby entered in favor of Plaintiffs (Jointly
and not severally) and ageinst Yanke upon the causes of acticn and in the amounts set forth
below:

a. Judgment in the total amount of Eight Hundred Thousand Dollars ($800,000.00)
is hereby entered pursuant to the Second Cause of Action in Plaintiffs’ Complaint for breach of
the implied covenant of good faith and fair dealing;

b. Judgment in the total amount of One Hundred Thousand Dollars (§100,000.00) is
hereby entered pursuant to the Fourth Cause of Action in Plaintiffs’ Complaint for unjust
entichment; and

c. Judgment in the total amount of One Hundred Thousand Doilars ($160,000.00) is
hereby entered pursuant to the Seventh Cause of Action in Plaintiff's Complaint under authority
of NRS 116.4117(1) for damages incurred emarating from the violation of duties and obligations

arising under NRS Chapter 116,

Page 5 of 7
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| order are not dischargeable under 11 USC § 523 or any other applicable provision of the United

States Bankruptey Code,

IT IS FURTHER ORDERED, that each and all of the other claims and causes of action
that have been and/or could have been asserfed in Plaintiffs” Complaint against Yanke shall be
and are hereby dismissed with prejudice, including, without limitation, all claims and/or causes
of action which Plaintiffs received by way of assigniment from the Trustee in the Tower Homes,
LLC Bankruptey and could have been asserted against Yanke, based on that assignment, in the
above-captioned matter or otherwise; provided, howsever, nothing herein shall be deemed or
construed as a waiver or refease of any claim énd/ar causs of action which Plaintiffs now possess
or could assert against any person of entity, other than Yanke, by reason of the assignment from |
the Trustee in the Tower Homes, LLC Bankruptey.

IT IS FURTHER ORDERED, that Plaintiffs and Yanke shall each bear their own
attorney’s fees and costs incurred in the above-captioned action.

IT IS FURTHER ORDERED, that nothing in this Stipulation or any order entered
pursuant hereto shall be deemed or construed as evidence of an admissien by Yanke, or as

creating a basis for establishment of any fact or circumstance, that would provide justification

for: (i) initiation or maintenance of a criminal action against Yanke; (if) imposition of criminal
penalties or sanctions against Yanke; (ifi} imposition of a fine or penalty against Yanke by the
Commission for Common-Interest Communities and Condominium Hotels pursuant to NRS
116.785; (iv) imposition by any other governmental agency of a fine or penalty of any kind or

nature against Yanke; and/or (v} a determination that the debt and obligation arising from this

I
Iy
114
/i
r
i

e
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IT IS FURTHER ORDERED, that nothing herein shall be deemed or construed as an
admission that the acts and/or omissions of Yanke of which Plaintiffs complain werc made or
undertaken willfully or infentionally, and the treble damages remedy provided in NRS

116.4117(3) is inapplicable.

DATED this 27 day of April, 2011.

Skt
D
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MICHAREL E. STOBEREBKI, ESQ.
¥evada Rar No. 004767
REYMOND E. McKAY, ESQ.
Nevarda Bar Neo. 008559

OLS0OW, CANNOW, GORMLEY & DESRUISSEAUX

9950 West Cheyenne Avenue
Las Vegas, Nevada 88129
{702) 384-4012

Electionically Filed
07/05/2011 04:35:28 P
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CLERK OF THE COURTY

Attorneys for Defendants MARKE L. STARK,

JEANNINE CUTTER and DRVID BERG

DISTRICT COURT

CLARK COUNTY, KEVADA

ALLISON GAYNOR, an individuoslr
BRRBARR CHANDLER, individually
apd as TRUOSTER OF THE SARALEE M.
BOWERS TRUST; MELVA NEVADA BROWN,
an individual:; RICHARD GOODALL,
an individual; HARDLD & CAROL
HERZLICH, individuvals; ROBERT
EMBLETON, an individual; DAHN
MIDORAR, an individual; ARTHUR
WILLIAMS, an individual; LARRY &
JUBY SHIFFMAN, individuals; BDWIN
& GAIL EDEJER, individualg; JUDGE
ANCEL COOLEY, an individueal;
DERRA JOWES; an individual; ABE
SIEMENS, an individualy JOHN &
JENNIFER KILPATRICK, individuals;
CLIFFORD & CARMEN CHITA TEJADA,
individuals; and LISA WESTFIELD,
an individual; and ANN & ROBERT
MUELLER, indiwviduals; and PHILLIP
¢ KATHERINE STROMER, individuals,

Flaintiffs,
YE

TOWER HOMES, LLC, a NHevada
iimited liability company; RODNEY
€. YANKE, an individueal;
AMERICANA LLC dbe AMBRIUANA
GROUP, a Nevada limited liability
company; MARK L. STARRK, an
individual in his capacity as a
hroker; JEANNINE CUTTER, an
individual in her capaclty as an

Page 1

S e T AT R

of

H
1

i el

CRSE NO. AB4166B
DEPT, WO, XI

BTIPULATION AND OQRDER FOR
DISMISSAL WITH PREJUDICE

420



Law Officer of

OLSON, CANNAON, GO Rn‘i lc.nz\‘ & DESRIHESEAUX
rapa
Cheyonne

Led Vegex, Mevadn 8912%

£HL FR-A012

Yelecopier (762} 333-G701

18]

agent; DAVID BERG, an individual
in his capacity as an agent; DOE
QEAL ESTATE AGENTS I through ¥,
individually, DOE REAL ESTATE
BROKERS I through X,
individually, ROE REAL ESTATE
CORPORATICNS I through X,
inclusive,

Defendants.

PR U g S

STIPULATION AND ORDER FOR DISMISSAT WITH PREJURICE

COME NWOW, Defendants MARK L.

DaVYID BERG, by and through their attorneys, OLSON, CANNON,

CORMLEY & DESRUISSEAUX, and Plaintiffs named in the abave

STARK,

JEANNINE CUTTER,

and

caption, by and thelr attorneys, MARQUIS AURBACH COFFING, and

heraby stipulate that the claims asgserted by Plaintiffs against

Defendants MARK L. STARK, JEANNINE CUTTER, and DAVID BERG, only
be dismissed with prejuedice, each party to bear their OWn
asttorneys’ fees and coste. Plaintiffs’ claims against Defendant

RODNEY ©. YANKE have already been dismissed.

Page 2 of 3

421



OLS0N, CANNON, GORMULEY & DESRUISSEAUX

Las Vegas, Novads ¥2129

(TEI) 3R4-4513

Teleeopier [0Z) IV3-$70E

12
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14 %
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e
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during trial betwsen the

OLSON,

&

B

py Plaintiffs named in the above caption against Defendants MARK

-

Trial began on Jung 3,

2011 and this matter was settled

remaining parties.

DATED this Zigl day of June, 201l.

CANNONW, GORMLEY

DES: ULSS?%TX\
y %\

MARQUIS BURBACH COFFING

e

M’AT/ |

ibﬁgaé HERSKI, ESQ.
Nevada ar &o

G047 62
RAYMOND BY, ESO.
Kevada Bdr ho GOB5GS

8950 West Cheyenne Avenué
Las Vegas, Revada B9129
Attcrneys For Defendants
MARK L. STARK, JEANNINE
CUTTER and DAVID BERG

aniﬁiﬁéfﬂ’”tOFFING' BaG-
7da Bar No. 004948

BRIAN R, HARDY,
Nevada Bar No.

ESQ.
010068

100801 Park Run Drive
Las Vegas, Hevada 83145
httorneys for Flaintifis

ORDER

IT IS ORDERED, ADJUDGED AND DECREED that the ciaims zsserted

STARREK, JEANWINE CUTTER,

and DAYID BERG be dismissed with

.
prejudice;
pated this L9 day of June, 2011,
SUBMITTED BY
GLSON, CARNON, GORMLEY
& DES Uziiiﬁji?
By (Z}Qi} CE; kv/kkwwl,x/\mdffﬂ

MICH ERSKI, E3Q.
Nevad BT No 064762

RAYMON .E MCKRY, ESQ.

Neveada Bar No. 0085369

8850 Waest Cheyenne Avenue

Las VYegas, Nevada B8l1Z%
Lttorneys for Defendants

MAERK L. STARK, JEANNINE CUTTER
ang DAVID BERG
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DECLARATION OF DENNIS M. PRINCE IN SUPPORT OF PLAINTIEFE’S
OPPOSITION TO DEFENDANTS” MOTION TO DISMISS OR IN THE
ALTERNATIVE, MOTION FOR SUMMARY JUDGMENT

STATE OF NEVADA )
Joss.
COUNTY OF CLARK )
I, Dennis M. Prince, counsel for Plaintiff, hereby declare the following:

I. [ am a pariner at Prince & Keating, counsel of record for Plaintiff in the above
entitted action. ] make this declaration in support of Plaintiff’s Opposition (o
Defendants’” Motion to Dismiss or in the Alternative, Motion for Summary Judgment.
I have personal knowledge of the facts stated herein and if called upon to testify, [ am
competent {o testify to the facts stated herein.

2. [ was contacted by the law firm of Marquis Awbach Coffin (“MAC™)
regarding MAC’s desire to associate my law firm as lead counsel in the above entitled
action, At the time my law firm was contacted, MAC were the attorneys of record for

numerous Plantfls in the case of Gavnor, et al v. Tower Homes, LLC Case No

A541668 in the Eight Judicial District Court of Nevada. My role as lead counsel is to
work in conjunction with MAC in bringing this instant legal malpractice action against
Defendants William H. Heaton, and the law firm of Nitz, Walton, & Heaton, LT on

behalf of Tower Homes, LLC for the benefit of the plaintiffs in the case Gaynor, et. al

v. Tower Homes, [LC.
T

DE‘\‘}L RINCE

SUBSCRg
me this

SWORN to betore

of September, 2012, ?i%"’g‘;*gf,%gg,
STATE OF Nevapn COUN
MY APPO; NTMENT £XB ;ZSZCZ‘;‘,‘:

WUTARY PUQLE( }n and\f?\l*a id County and State L'"""'"‘"‘"“"“** fo: 04 QL?&E”‘__J

s

424




ot

Lk

&

~1

B
o

27
28

Case 07-13208-barm Doc 307 Entered 12/08/08 16:06:23 Page 41 0T 85

sale or refinancing of the Property are insufficient to pay in full the Claim
allowed herein, then the holder of the Clagg 4 Clanm shall be Allowed n

“deficiensy” Claim in Class 14 for any remaining uopaid balance, Clags 4

is impaired.
E. Class 5

I Classification: Class 5 consists of all Claims of all Mechanics® Lien

Creditors asserting mechanics’ Hen claims under applicable state law. In general,

mechanics’ Hen claims are subject to adjustment due to accrued mnterest and

atterneys’ fees and costs under Nevada law and the Bankrupicy Code.

Importantly, under applicable state law, including Nevada Revised Statute

10R.236(1), certain types of mechanics’ lien claims are subordinate to other types

of mechanics’ lien claims, This legal framework could possibly result in “sub-

oriovities” within Class §,

2. Ireatment:

3 Allowance of Seoured Claims: Each Mechamies” Lien Creditor
listed below shall be deemed to hold an allowed secured Class 5
Claim in the respective amounts listed below, secured as a
mechanics” Hen Claim against the Property recognized under
Nevada state law, specifically under Nevada Reviged Statute
[08.236(1). The Allowed Class 5 Claims will be paid in whole or
in part after satisfaction of all senior prionity secured Claims
Oneluding the Class 5 Ratable Share of Admimistrative Expenses).
The Allowed Clatim amounts Hsted below for eack of the Class §
Creditors represents the results of arms length settlement
negotiations between and among the Trustee, Yanke, OneCap (as
holder of multiple clasges and priovities of Claims) and the
Meochanies™ Lien Clatmants:
SODMAWCDOCSRPCDOCSRRISENE w7 = o g

Docket 62252 Document 2012-38941
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i AHERN RENTAL $17.008.60
ALLIED TRENCH SHORING SERVICE $22.407.00
2 ATLAS MECHANICAL, INC, 3185,006.00
3 BUILDING CONSENSUS, INC, $1.500,000.00°
’ CASHMAN EQUIPMENT $62,000,00
4 DESERT FIRE PROTECTION $151,600.060
FERGUSON ENTERPRISES N $2.963.13
> GEOTEK, INC. §151,599.52
6 GRG, INC, 550,874.57
HBPARKCO CONSTRUCTION $15,754,066.49°
7 LIX ELECTRIC $470,500.00
HUGHES WATER & SEWER, LTD. 3105,815.91
8 JADE SUMMIT, L1C §$181,138.76°
9 LAS VEGAS BUILDING DEVELOPMENT $1,826,4066.64
' LAS VEGAS PAVING $12,600.00
10 LEDCOR CONSTRUCTION, INC. $2,003,432 64
NEVADA READY MIX, CORP, $1,507.647 86
u OLSEN PRECAST §8,000.00
17 REGIONAL STEEL CORP. $2,925381.23
SOUTHERN NEVADA STORM DRAIN §17.800.00
13 STANTEC CONSULTING, INC. $86.486.88
THE PLUMBER, INC. 581,588.00
14 WATER MOVERS $31,574.55
15 WPH ARCHITECTURE $697,755.22
16 {b} Issues of Priority Reserved: All issues of relative priority of lens
17 against the Properly between and among the individual Clags §
18 claimants, inclading which mdividual Claims within Class 5 may
19 be senior to and which may be subordinate to one ancther within
a0 this Class under applicable state law, wncluding MNevada Revised
AN Statute 108.226(1), are fully reserved, to be determined, if and to
22
*This claim includes the claims of Harley ElHs Devereaux, formerly known ag Flelds Devereaux Architects and
23 Engineers, and Fields Deveraux Miyamote Internztional, which have 2 total principal emount of §3,153,613.88.
Additionally, the Debtor asserts an affismative clatim against Bullding Consansus in the amownt of $5.2 million. The
24 | Debtor bad previousfly proposed & compromise and settlement of these potentially offsetting claims in the form of a
payment to Building Consensus in the amount of $400,000, and those settiement negotiatons are ongoing. The
25 } Deblor and Building Consensus have agreed to continue their discussions in good faith in an effort to determine the
dotfar amount of the Building Consensus Aflowed Claim.,
i6
* This amount doss not inclode the claims of Nevada Ready Mix and Regional Steel,
27
3 This amoont does not include the claims of Ahers Rental, Allied Trench, Ferpuson Fmrerprises, Hughes Water, i
28 Southem Nevada Storm Drain and Stantec.
SODMAPCDOCSPCROCEREZICSSE e 25"
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the extent required, by subsequent proceedings in the Bankroptcy
Court as mors fully discussed below, The settlements embodied
within this Plan, however, fully resolve alf disputes as to the
relative priority of the liens against the Property held by all Class 5
claimants, considered in the aggregate, on the one hand, as
measured againgt, an the other hand, the respective lens against
the Property of other scoured creditors provided under this Plan
{meaning Classes 1, 2,3, 4, 6, 7 and 8},

Possible Mootness of Priority: In the event that the net proceeds of

the sale or refinancing of the Property after payment of all senior
priorify Secured Claims and assessments either (1} are not
sufficient to pay any amount on account of any portion of an
Allowed Class 5 Claim, or (i) are sufficient to pay all Clags 3
Claims in full in the Allowed amounts set forth above in the
aggregate, then all issues of sub-priority between and among the
various holders of Class 5 Claims under applicable state law,
including Nevada Revised Statute 108.236(1), will be moot and
will not require further Bankruptey Coust determination,

Future Determination of Prority (If Needed): If, however, the net

proceeds of sale or refinancing of the Property afier payment of all
senioy priority Secwed Clalims and assessments as provided above
are sufficient f¢ pay only part of but not all of the Allowed Class 5
Claims in the aggregate, then the Banknuptey Court will praceed to
deternune and fix (in the adversary proceeding described below)
the relative priovity between and among each of the individual
holders of Class 5§ Claime under applicable state law, inchuding
MNevada Revised Status 108.236(1}, for purposes of determining

which claimant or claimants within Class § are entitled to be paid

-‘4
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first, second, third, and so on within Class 5 until a1l available net
procecds of sele are exhansted,

Stay of Adversary Proceeding: The Bankruptey Court will make

il determinations of relative pricyities between and among Claims

within Class 5 as part of the currently-pending Adversary No. 07-

1150 (Building Consensus, Inc, v, Tower Homes, LLC, et al},
Upon confirmation of the Plan, all proceedings within Adversary
No. 07-1 150 shal be stayed watil such time 23 (1) net proceeds of
sale or refmancing are available for distribution among members
of Class 3, and the Trustes or any cther party in interest notices
and schedules 2 status conference in Adversary No. 07-1130 {and
serves notice of same on all holders of Class 5 Claims and any
other affected partice), or (i) the Bankruptey Court enters a firel
decree closing the Bankruptey Case, at which time Adversary No.
(7-1159 may be disnussed,

Distributions: If particular Claims within Class 5 fall within the
same sub-priority under applicable Nevada state law, then such
simiiarly ranked sub-priority Claims will be paid on a Pro Rata
basizs within such sub-priority until the net procesds of sale or
refinancing are exhaosted within that sub-priority. Ifand to the
exient all or a portion of any Claim within Class 5 iy not paid in
full, then the unsatisfied deficiency portion of such Claim shall be
allowed and treated a8 a general unsecured Claim within Clags 14,

Dstributions on account of Class 5 Claums will be made s soom &

o

practicable in the Trustee’s reasonable discretion once (i) net
procaeds of sale or refinancing become available for distribution to
holders of Class 5 Clatms alfter satisfaction of all sendor priority

secured Clime(includimg the Class 3 Ratable Share of

27
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Administrative Expenses}, and (i1} all issues with respect 1o
relative priovity between and amoilg holders of Class 5 Claims
have been resolved by Final Order of the Bankruptey Cowrt within
Adversary Ne, §7-1150. Prior to distributing any funds on account
of a Class 5 Claim, the Trustee will file with the Bankruptey Court
and gerve upon all holders of Clags 5 Claims a notice of his
intended distzibutions, providing that mierested parties shall have
30 calendar days from date of service of such notice (o request and
schedule a status conference in Adversary No. 07-1150 and to ask
the Bankrapiey Cowrt o hear and determine any dispute as to

relative priority of Claims within Class 5, as described above.

(gy  Compromise of Claims: The treatment set forth above for Clags 3
Claims is intended to be a compromise and settlement of the

Claims asserted in Adversary No. 07-1150, Class 5 is impaired.

E. Class 6

L

SODMAPCDOCTPCDOURIRELESE o

Classification: Class 6 consists of the Secured Claim of OneCap arising
out of & promissory note in the original principal amount of $5,200,000
secyured by a deed of trust recorded March 16, 2006 held by various
entities by and through their collaters! agent and loan servicer, OneCap,
and encumbering the Property in & position junior to the Class 5 Creditors,
Treatment: To the extent Allowed and secured by a lien against ihe
Property afier satigfaction of all sepior Claims {inoluding the Class 6
Ratable Share of Administrative Expenses), the Class 6 Claim shall be
paid in Cash from the net procesds of the sale or refinancing of the
Property an amount equal to the then outsianding prineipal balance of that
note together with interest at the non-default rate. The Trustee shall make
the Distribution on account of the Class & Claim po later than 30 days

from the later of (3} closing of the sale or refinancing of the Property, or

e
(=3
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{iiy entry of 2 Final Order allowing such Secured Claim pursuant to
Bankruptey Code sections 502 and 504, Tn the event that the procesds of 2
sale or refinancing of the Property sre insufficient to pay in {ull the Clamm
allowed herein, then the holder of the Class & Claim shall be Allowed a
“deficlency™ Claim in Class 14 for any remaining snpaid balance, Class 6

is impaired.

Class 7

+
E

]

Classification: Clags 7 consists of the Claim of Benelhmark arizsing out of
& promissory note dated in the original principal amount of $15,006,000
purpertedly secured by the deed of trust recorded May 2, 2006 held by
Benchmark encumbering the Property i a position funior to the Class 6
Creditors,

Treatment: To the exfent Allowed and secured by 2 lien against the
Property after satisfaction of all senior Claims (including the Class 7
Ratabie Share of Administrative Expenses), the Class 7 Clai shalt be
paid in Cash from the net proceeds of the sale or refinancing of the
Property an amount equal to the Allowed Amount of the Claim (believed
to be $4,300,000 in principal) together with interest at the non-default rate.
The Trustee shall make the Distribution on account of the Clags 7 Claim
1o later than 30 days fom the Tater of (1) closing of the sale or refinancing
of the Preperty, or (it} entry of a Final Order allowing such Secured Claim
pursuant to Bankrapicy Code sections 302 and 506, In the event that the
proceeds of a sale or refinancing of the Property are insufficient o pay in
full the Claim allowed herein, then the holder of the Clags 7 Claim shall be
Allowed a “defictency” Claim in Class 14 for any remaining unpaid

balapce. Clasz 7 is tmpaired,

Class §

1.

Classification. Class 8 consists of the Claim of OneCap arising fom a

SODMAFCDOCEECDOCRIEZS65E le
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“Memorandum of Revenue Participation” recorded August 14, 20086,
Treatment. To the extent Allowed and seoured by a Hen against the
Property after satisfaction of all senior Claims (including the Class 8
Hypenses), the Class 8 Claim shall be
paid in Cash from the net proceeds of the sale or refinancing of the
Property an amount equal to the then cutstanding principal balance of that
notz together with interest at the non-defanlt rate. The Trustes shall make
the Distribution on account of the Class & Claim vo later than 30 days
from the later of (i) closing of the sale or refinancing of the Property, or
{ii} entwy of & Final Order allowing such Secured Claim pursuant to
Bankruptcy Code sections 502 and 506, Tn the event that the proceeds of a
sale or refinancing of the Property are insufficient fo pay in full the Claim
allowed herein, then the holder of the Class & Claim shall be Allowed a
“deficiency” Claim in Class 14 for any remaining unpaid balance, Class 8

is impaired.

I €lass G

Classification: Class 9 consists of any other Allowed Claims scoursd By
the Property in a position junior to the Class 8 Creditors.

Treatment: To the extent Allowed and scoured by 2 Hen against the
Property after satisfaction of all senior Claims (including the Class ¢
Ratable Share of Administrative Expenses), each Class 9 Claim shall be
paid m Cash fom the net proceeds of the sale or refinancing of the
Property an amount equal to the Allowed Amount of such Claim, The
Trustee shall make the Distribution on account of the Class 9 Claim no
{ater than 30 days from the later of (1) closing of the sale or refinsncing of
the Property, or (ii) entry of a Final Order sllowing such Secured Claim
pursuant to Bankraptey Code seclions 502 and 506, In the event that the

procesds of a sele or refinancing of the Property are insufficient to pay m
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K. Clags 11

i
L. Clasg 12
1. Clagsificafion: Class 12 consists of all Priority Noa-Tax Claims, other
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full the Claim allowed Lerein, then the holder of the Class 9 Claim shall be
Allowed a “deficiency™ Claim in Classe 14 for any remaining unpaid

balance, Clase § is impaired.

Classification: Class 10 consists of the Secursd Claim of Lexus Financial

Yanke are obligated.

Treatment: Lexus shall retzin s Hen in the vehicle. Yanke will retain the
vehicle and will continue making the required monthly payments on the |
debt. In the event that he defaulis on such payments (or other
obligations), Lexus will have the right to foreclose upon its Hen agamst the
vehicle. In the event that the proceeds of a foreclosure are insufficient o
satisfy Lexus’ Claim, Lexus will be entitled to a gensral unsecured Class
14 Claim for any deficiency remaining. The Estate walves any further

nghts in the vehicle, Class 10 is impamed.

{Clasgification. Class 1 consists of the Secured Claim of GMAC secured
by a 2005 Cadillac Escalade, on which both the Debtor and Yanke are
obligated.

Treatment. The Claim of GMAC has been paid in full by Yanke, and
OMAC has released its len against the automobite. OMAC shall be
Alowed no claim against the Estate, and shall receive no distribution from
the Estate. The Estate shall retain the vehicle and any rights fo dispose of
it, provided, however, that Vanke shall be entitded fo credit for emounts he

actually paid towards the vehicle. Class 11 1s unimpaired.
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than unclassified Claims and Clatms held by the Pre-Purchaser Claimants,

B

Timely Refinancing if one is achigved, or from the proceeds of the sale of
the sale of the Property, and of any additional assets of the Debior from
which value can be realized. The Trugtee believes that there are 5o
priority Unsecured Claims. Class 12 is impaired.
M. Class I3
i Classification: Class 13 consists of all Claims of Pre-Purchaser
Claimants, Attached as Exhibit “2” hereto is a list of all Pre-Purchaser

Claimants presently known to the Trustes,

?\}

reatment;

fay  Allowance. Each Class 13 Claim shail be sllowed in an amount
equal to {1y the actual dolars paid by such creditor as a deposit
toward a condominium unit i the Property, plus simple interest of
4 percent per annum, less (M) any recoveries achieved to date or
which may hereafler be achieved fromy any third party source,
inchuding but not limited to Yanke; Frudential Real Bstate
Affitiates, Inc.; Americana LLC, Americane Group; Mark L.
Stark; Jeannine Cutier; David Berg; Equity Title of Nevada, LLC;
any surely or insurance company; or any affiliate of any of the
foregoing, with any such reduction spplied firgt & the Prioniy
Non-Tax Claim {described below), and then o the general
unseeured portion of the Class 14 olaim {described below?).
creditors and the Trustee on behall of the Bstate, each member of
Class 13 shall, upon the Effective Duate, be granted relief from the
autometic stay provided in Banlouptoy Code section 362 in order

to prosecute claims against any third parties relating to their

CODMVAPCDOCEPCDOCRIRES6RE ~
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contracts of purchase and their pavments toward the purchase of
condonminiun: units in the Proverty, whether asserted in Case No.
5541668 currently pending in the Bighth Tudhelal District, Nevada
or otherwise; furthermaore, sach member of Clags 13 chall be
granted velief from the sutomatic stay to collect apainst insurance
policies, if any, msuring the Debtor for sets relating o claims of
Pre-Purchaser Clamants, but not against any other assets of the
Debtar or the Estate. Payment of Class 13 Claims from property
of the Debtor or the Estate shall only be in accordance with the

erms of this Plan.

(¢} Prigrity Non-Tax Claim Trestment. To the extent the holder of an

allowed Class 13 Claim is an individual who deposited funds
hefore the commencement of this Case for the purchase of one or
more condomintun umits for their own personal, family, or
houschold use, the first $2,425 of such allowed Class 13 Claim
shall recetve freatment under this plan as a Priovity Non-Tax Claim
pursuant o Bankruptey Code section 307(a) 7). Each member of
Class 13 shall be deemed to have consented to this treatment of the
priosity portion of their Allowed Class 13 Claim, and to have
waived any right to payment in full on plan confirmation, i apy
such right exists, under Bankvuptey Code section 1129{a}9).

{dy Ceneral Ungecured Claim Treatment, Bach holder of an Allowed

Class 13 Claim shall receive the same treatment afforded under
this Plan to Allowed Cless 14 Claims {General Unseoured Claims,
as described below), to be paid owt at the same Hime and af the
same rate on a pari passu basis ag such Allowed Class 14 Claims,
in an amount equal io the amount allowed under subparagraph

2{ay above, less any distributions received under subparagraph 2(c)

SODMAPCEOCSPCDOCSIRRRSaSR " o %3

355



L

[ 2}

.
i
-

b3
D

s
L2

Cage G7-13208-bam

(£3

M, Class 14

CEDMAPCDOCSPCDOCEERI5654E

Doo 307

I Clagsification:

Entered 12/08/08 16:06:23
iix this section above,
Digtributiong. Payment on account of the Claims Allowed hered
shall be mades on the later of (1) the HEffective Date, or (11}, such
date as the Trustee dstermines that the Fstate bas sufficient
unrestricted funds to make such distributions, after payment of ali
allowed Secured Claims and all allowed senior priority Claims.
Prior 1o making such distributions, the Trostee will file with the
Court and serve on all holders of Class 13 Claiing a notice of his
infent to distribute, which will attach 2 form declaration fo be filled
out and executed by the Class 13 Claim creditor reparding (1) the
amount and nature of the pre-purchase deposit made for personal,
family or household use, and (2) the amount of recoveries from
third parties, ag described n section 2(b) above, which declaration
shall be completed and executed by cach clanmant and returned to
the Trustee no later than 30 dayy following service of the notice of
intent. In the cvent of a dispute over the natura of 2 deposit or the
amount due on account of a Class 13 Claim, either the Pre-
Purchaser Claimant or the Trusiee may move the Banlouptoy
Court for a resolution of the dispute through the claim objection
DrOCess.

Compromise of Claimns. The treatment set forth above for Class 13

Claims is intended to be & compromise and settlement of the
Claims asseried m Case No. AS41068 and elsewhere, and |
represents the results of ¢ lemoth negotizt o pdasrpommm il

TEPTEHEHS NS TeSUIS O 4rins iehgin BCZonatons otiween g

Trustes and the Pre-Furchaser Claimants, Class 13 is impaired.

Class 14 consists of all general, non-priority Unsecured |

34
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Treatment: All Alowed Unsecured Claims shail be paid i and only if all

Adlowed unclagsified Clalms, Secured Claims and Priority Non-Tax
Claims have been fully satisfied. The total amount of Allowed Class 14
E Y

Clatms may increase over time by virtue of {5) relection damage Claimns

arising from the Debtor’s rejection of executory contracts and leases, and

(it} deficiency Claims arising as a result of one or more Secured Craditors

Secured Claims not being fully satisTied by a sale of the Property. In the
event that the estate has sufficient funds to pay Claims in this Class after
satisfaction of all senior Claims, the Trustee will consider conducting

comprehensive round of Claim objections. The Trustee believes that the
Claim objection process would dramatically reduce the Allowed pmount

of Class 14 Claims. Class 14 is impaired,

{h Clags 18

Clagsification: Class 15 consists of ali Claims subordinated purseant to
section 510 of the Bankruptey Code. As of the filing of this Plan, no
Claims exists 1o thes Class. The Class is reserved for Claims which may
be subordinated pursuant to {1} agreements with Creditors negotiated by
Yanke; (i) litigation prosecuted by the Trustee; oz (11} other means.
Treatment: All Allowed subordinated Ciaims shall be paid after all
Alowed unclassified Claims, Secured Claims and Priority Non-Tax
Claims, and Unsecured Claims have been paid in full. Class 15 ig

impaired.

P Class 16

Clasgification: Class 16 is comprised of all Equity Interests.
Treatment: In the event of a Timely Refinancing, the holders of Eguity
Tnterests in the Debtor shall retain such interests. In the event that no
Timely Refimancing is achieved, the holder{s) of the Debtor’s Equity

Interests shall receive the remainder of the net proceeds of the Trustee's

LODMANPCDOCEPCDOCEIRIZESE 33 v

357



-

~i = W B

géase O7-13208-barm oo 307 Entereg 12/08/08 160622 Fage 53 ol ¥5

Hguidation of all Estate assets, if any, only if all senior Claims are paid in
full, and all Equity Interests will be cancelled. Class 16 is impaired.
YHIL
MEANS OF IMPLEMENTATION OF THE PLAN

A, Asgsets and Liabilities of the Estate

In August of 2007, the firm of Integra Realty Resources-Nevada issued an appraisal of

the Praperty. Theat report indicated an “as 18" value (without any tmprovements) of $42,400,000,

and a value of $89,700,000 if the costs of improvement as reported by the Debtor are added to

- this amount. The value of the Debtor’s other assets (such as recoveries by the Trustee from

transfers avoidable as fraudulent ov preferential) is uncertain, and the Trustee is not likely to be
zble to place a value on such other assets uniil after Plas confinmation. Pursuant to Bankmptoy
Code seotion 546, the Trustee must file avoidance actions under Chapter 5 of the Bankruntey
Code no later than August 21, 2009 {although Chapter 3 claims may be asserted by the Trustes
against parties agserting claims against the Estate at any time}.

According to Debtor's scheduies on file with the Bankruptey Court, the Debtor’s
Habilities are $106,500,000 or more.

B. Source of Funds to Pav Clajms

As deseribed in section V(BY1) above, the Debtor will be afforded a brisf Refinancing

Pariad during which it may atlemnpt to refinance the Property, icluding by granting a lender a
irst priovity deed of trust agamst the Property (junior only to Bank of George), In the event of a

Timely Refinancing, all lfens against the Property will attach to the proceeds of the refinancing,
pursuant fo Bankruptey Code saction 1125(b)(2)(A), and will be deemed unenforceable and no
longer valid against the Property, pursuan! {o Bankruptey Code sections 1123(b} 1} and (5). The
Trustee will use the proceeds of the refinancing to satisfy in full all Allowed Claims.

Absent a Timely Refinancing, the Trustee will Hguidafe the Debtor’s assets, ineluding the
Property, in accordance with Baﬁkmpwy Code section 1123(b3{4) and the Sale Procedure
deseribed i section VICHZ) above. All Hens against the Property will aftach to the proceeds of

the sale, pursuant 1o Bankruptey Code section 11295 2YA), and will be deemed unenforceable

HODMANPCDOCEPCDOCERELEGSE e 16
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and no longer valid against the Property, pursuant to Bankruptcy Code sections 1123(b (1) and
(5. The Trustee will distribute the proveeds in accordance with the pavinent scheme sat forth
herein (which wacks that established by the Banloruptey Code). The Trustee believes that the
proceeds of a Timely Refinancing would aflow for significantly greater Distributions to Creditors
| as a whole than would be possible 1f the Trastee liquidates the Debtor’s assets.

The Trustes may but shall not be required to set off or recoup sgainst any Claim or the
payments to be made pursuant to this Plan in respect of such Claim (before any Payment 18 made
on account of such Claim), claims of any nature whatsoever that the Trusiee, the Debtor or the
Reorsanized Debtor may have against the holder of such Claims to the extent such Claims may

be set off or recouped under applicable law, but neither the failure to do so nor the allowance of
- any Claim hereunder shall constitute 4 waiver or releasa by the Trastee or the Debtor of any such
Claim that erther of them may have against such holder,

C. Continued Management of the Debtfor

From and afier the Effective Date, the Trustee shall continue to manage the affairs of the

Debtor’s Estate, until such fme as the Bankruptey Court enters a final decree closing the

I Barkmptoy Caseloy entersan orderotherwise: The Trustee will be responsible for the.collection |- -

and disbursement of all funds under the Plan. In the event of & Timely Refinancing, the Debtor
- will obtain control of the Property as described in section V(B)(3) above. From end afier the
| Effective Date, the Trustee shall not be required fo maintain a bond.

b. Further Development of Propertv/Additional Deht

From and after the Effective Date, the Trustes shall be avthorized, without further order
of the Banlruptey Courfs
{1y 1o further develop the Property from its current state, and
{2} to obtain credit or incur debt (ncluding debt secured by an inferest In the
Property}
- as the Trustee in his reasonable discrefion detsrmines likely to maxinuze the value uitimately
realized from the Property or other assets of the Estate. Prior to exercising any powers under this

section, the Trustee shall consuli on the subject with the Debtor, CoeCap, and William Noall,

O AN CDOCRPCDOCSIEIS65E o 17 B
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1§ Hsg, and Lawrel Davis, Esq., counsel for the two Targest groups of Mechanics™ Lien Creditors.

(3%

No transfer of any interest in the Property or lien thereon will be penmutied absent prior payment
3 4 in full of the Bank of George Claim, and absent the consent of Bank of George, any such fransfer
4 | shall trigger an obligation on the Eetaie’s part to repay n full amounts outstanding under the SPF

5 | Financing.

& E. Objectiops fo Claims
7 i Generallv
g 1 The deadline for any party in interest (o fle objections {6 Clatms within g given Class

8 ¥ ghall be the Claims Objection Date, unless the Barkruptey Court, upon request, extends such
10} period. Such extension may be granted without notice to the affected Creditor. Objections may
11 ¥ include a request for subordination pursuant to Bankruptey Code section 516, Filing, service and
12§ prosecution of such objections shall be subject to and in accordance with the Bankruptey Rules
13 b and local rules and procedures.

14 2. Resolution of Disputes

15 ' Disputes regarding the validity or amount of Claims shall be resofved pursuant to the

16 §| procedures established by the Bankmptcy Clonrt, the Dian, the Bari
17 I Rules, and other appiicable law, and such resoiution shall not be a condition precedent to
18 § confirmatien or consummation of the Plan.
19 3. Settlement
0 From and after the Effective Date, the Trustce may compromize, liguidate or otherwise
21§ seftle any undetermined or objected to Claim or Cause of Action without notice and a hearing

22§ and without approval of the Bankruptey Court.

230 /1
24 4, Adlowed Amount
25 No helder of a Claim shall receive o Digtibution in excess of the amount allowed, either

26§ by the Bankruptey Court or as provided herein, with regpect to such Allowed Claim.

27 E. Assumption or Relection of Unexpired Eeases and Executorv Canfracis
28 i Asgsurantion of Belection
SODMARCDOCSPCDOCERITSENE < ag
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1 Pursuant to sections 365 and 1123 of the Bankruptey Code, the Confirmation Grder will
2§ constitte Bankruptey Court approvel of both (1) the rejection of all executory contracts and

3| umexpired leases to which the Debtor may be a party, other than any erecutory confract or

4 | unexpired fease that is the subject of 2 motion to assume filed prior to the Confirmation Date;

5 and (2) the assumption of ali executory contracts and wnexpired leases that are the subject of one

& 1§ or more mations to assume filed prior to the Confirmation Date; provided, however, that in the
7 1 event that a Timely Refinancing is achieved, then, with respect to all executory Purchase
g I Contracts, the Confirmation Order will constitute Bankrupicy Court approval of both: (13 the

9 § assumption of all executory Purchase Contracts to which the Debtor may be a party, other than
10 | any executory contract or unexpired lease that is the subject of & motion to reject filed prior o
11 1 the Confirmation Date; and (2) the rejection of 81! executory Purchase Contracts and unespired

12 i leascs that are the subject of one ar more motions fo reject filed prior to the Confirmation Date.

13 2 Reservation of Rights
i4 .. The Trustee reserves the right to ile applications or motions for the assumption or
“15 | rejection of any executory coutract or unexpired lease at any time prior to the Confirmation Date,
1% | and t prosecute any such application to entry of a Final Order any time thereafter, The SPF
17 § Loan Drocuments shall not be subject to rejection, and shall not be modified by the Plan {or
18 § otherwise, except as specifically permitted in the SPF Loan Documents, with the written consent
19 § of the Bank of George). Notwithstanding the rejection of any executory contract or unexpired
20 || lease, the Trustee reserves any and all rights or defenses he, the Debtor or the Estate may hold or
21 § may have held against the ofier parties to such contract or lease. In the svent that the
22 | Bankruptey Court enters a Final Order denying assumption of a particular executory condract or
23 || unexpired lease, such Final Order shall be deemed to be a rejection by the Trustee of such
24 | execufory confract or unexpired lease. In the event that the Bankruptey Court enters & Final
25 & Order denying rejection of a particular executory contract or unexpired lease, such Final Ordey
26 | shall be deemed fo be an assumption by the Trustee of such executory contract or unexpired
27 | leass.

28 3. Proof of Claim for Reiection Damages

TOIMAVPCDOCRPCROCSIBIS6 RS 39
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FEach Person that is & party to an executory contract oy unexpired lease rejected pursaant
to the Plan, and only such Person, shall be entitied to file, not later than thirty (30 days after the
Confirmation Date, a proof of claim fur damages alleged fo arise from the rejection or
termination of the confract or lease (o which such entity is a party. Any such timely-filed Claim
will be determined by the Bankruptey Court pursuant to Bankruptey Code section 502(g), and 1o
the extent allowsd, will be classified in the appropriate Class, Any Claim for rejection damages
aot timely filed in accordance with this paragraph will be deemed disaliowed.

. Retention of Liens

In the event of & Timely Refinancing, all valid, duly-perfected and enforceable lens
against the Property {other than that held by Bank of George) shall attach to the proceeds of the
refinancing, and shall no Tonger be valid and enforcesble agamst the Property itselfl In the event
of a sale of the Property under the Plan, such sale shall be made free and clear of all Hens, claims
and {nterests {other than that held by Bank of George), and such Hens, claims and mterests shall
attach to the proceeds of the reflinancing, and shall ne longer be valid and enforceable against the
Property jteelf. Holders of Secured Claims shall retain any valid, perfected Hens agains{ Estate
assets other than the Property.

Each of the foregoing provisions in the paragraph above is expressly subject to the
provisions of this Plan, and to any avoidance actions or Clamm objections that the Trustee may
bring.

H. Deadline For Administrative Expense Claims/Other Claims Related fo
Bankruptey Case

AN Adwunistrative Claimants shall file motions for allowance of Administrative Expense
Claims incurred from and after the Petition Date through and including the Confinmation Daie
ot later than sixty (60) davs after the Bffective Date of the P’s:a or such Administrative Expense
Claims shall be disailowed and forever barred. Any Creditor or party In inferest having any
Claim or canse of action against the Debior, the Trustee or against any of the Debtor’s or the
Trustee’s professionals relating to any actions or inactions in regard (o the Bankrupicy Case must

pursue such Clalm or cause of action by the commencement of an adversary procecding in the

ODMAPUDRCRPORDOCRIRISENE - 40
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Bankruptoy Case within sixty (607 days after the Bffective Date of the Plan, or such Claim or
cause of acticn shall be forever barred and reloased. MNothing in this section shall be constroed to
modify, extend or otherwise affect the Bar Date for filing pre-petition Claims against the Debtor,
which Bar Date was January 1, 2008, This section shall not apply to the Bank of George Claim,
which shall be an Allowed Claim without further proceeding or order.

f. Post-Canfirmation Campensation of Profegsional Persons

Compensation for services rendered end for reimbursement of expenses incurred by the
Trustee or a Professional Persan.aﬁar the Confirmation Date need riot be approved by the
Rankrupicy Court. Professional Persons may invoice the Trustee directly, providing 4 copy of
the inveice 1o the United States Trustee and any other person requesting such 2 copy n wriling
after the Confirmation Date, The Trustee shall follow the same procedure with respect to his
awn fees. Iften days pass without obiection, all objections are desmed waived, and the Trusies
may pay such mivoices without further Order of the Bankruptey Court; provided, however, that in
the event of a dispute regarding such compensation or refmbursement, the Trustee or
Professional Person may subimit an application to the Bankruptey Couwrt for review of the request
for compensation and reimbursernent, and the Bankruptey Court retains jurisdiction to hear and
approve such application and compel payment thereon. Such post-Confirmation Date
gompensation for services rendered and reimbursement of expenses shall be considered an
ardinary expense of the Estate,

X Commnensation of the Trusfee

The Trustee’s Fes for all services rendered in fhe Bankruptey Case, both pre- and post-
confirmation, shall be calculated as foliows:
i
I In the event the Property is sold for a gross purchase price of $45,060,000
or less, or is refinanced in & fashion which vields the Estate gross procecds of $43,000,000 ar
| less, then the Trustes shall be allowed a Trustes’s Fee of $230,000 plus his actual hourly rate,
capped at 1 percent of the gross sales price or gross refinancing amount.

2. In the event the Property is sold for a gross purchase price of between
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$45,000,000.01 and $55,000,000, or is refinanced in a fashion which yields the Estate gross
proceeds of hetween $45,000,000.061 and $55,000,000, then the Trustee shall be allowed &
Trastee’s Fee {a) as described in paragraph 1 above, plus (b} an additional amount equal to 2
nercent of the difference between (i} the gross sale price or gross refinance amount, 28
applicable, and (i} $45,000,000.
3. Tn the event the Property is sold for a gross purchase price of greater than

$55,000,000, or is refinanced in a fashion which vields the Estate gross proceeds of greater than
- $35,000,000, then the Trostee shall be allowed & Trustee’s Fee (a) as desoribed in paragraph 2
above, phus (b) an additional amount squal to 3 percent of the differsnce between (i) the sale
price or refinance amount, as applicable, and {ii) $55,000,600.

The Trustes’s Fee was negotiated with certain key Creditors, and is expected to resultin a
fee ultimately paid to the Trustee in an amount less than the fee provided under Bankruptey Code |
section 326.

i, Net Operating Reserve

Notwithstanding any other provision herein, until final Distributions are made to
Creditors i accordance with this Plan, the Trustee shall maintain at alf times a net operating
reserve in the Estate in an amount of his discretion, but in no event less than $100,060.

L. Rovegtine of Assets in the Debtor

In the event that both (i) the Debtor achieves 2 Timely Refinancing, and (i) all Claims
against the Bstate are fully satisfied, then the Trustee will seck 2 final decree from the |
Bankruptcy Court providing for, among other things, the re-vesting of all Estate assets in the
Debtor,

i

M. Cancellation of the Debior’s Stock

In the event that the assets of the Bstate are exhausted before all Allowed Claims against
the Bstate are fully satisfied, the Trustee will seek a final decres from the Bankrupley Court
providing for, among other things, the cancellation of all Equity Interests in the Debtor,

X,
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- a5 the “hest interest of Creditors test.” The Trustes belicves that the Plan complies with the lest.

- would likely ensue, including litigation with Yanke, OneCap, the Mechanics’ Lien Creditor, the

ety

LIQUIDATION AMALYEIS

A inGeneral

For Creditors to make an informed decision about whether to accept or reject the Plan,
the Trustee pravides the following Hauidation analysis. The data contained in the Financial
Projections accompanying this document are estimates only, based upon the best information
currently available. The Trustee reserves the right 1o revise the data as more accurate
information becomes available,

If any Creditor votes to reject the Plan, the Bankruptey Court must determine that cach
speh Craditor will receive or retain under the Plan property of a value, as of the Effective Date of
the Plan, that is rot less than the amount that such Creditor would receive or retain if the Debtor

wers liguidated in a case under Chapter 7 of the Banloruptey Code. This is commonly referred to

B. The Plan Prierities Follaw the Chanter 7 Pricrities

The Trustee believes that the “best interest of creditors™ test is satisfied by the Plan fora
variety of reasons, the most important of which may be this: The prioritics set forth in the Plan
vrecisely follow those set forth in Chapter 7 of the Bankruptey Code. Thus, essentially by
definition, wnder the Plan, Creditors will receive no less than they would under 3 Chapter 7
liquidation. For the reasons discussed below, the Trustee believes that Creditors will ultimately

eceive more under the Plan than they would under a Chapter 7 Houidation.

. Timing of Distributions

Under a Chapter 7 liquidation of the Debtor’s non-exempt assets, most Classes of
Creditors would probably be foreed to wait longer for paymient on account of Claims than they

would under the Trustee’s proposed Plan. Absent approval of the Plan, significant Iitigation

Pre-Purchaser Claimants, and others. Such ftigation could easily last a year or two, possibly
longer, considering appeals. Under the Plag, this litigation 15 avoided, and Distributions fo

Creditors can begin 2z soon ag Cladms in a given Class ere fixed and sufficient assets exist {o pay

them.
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3 3 Amount of Distributions

The thming of the Distribotions will affect the amounts nithmately paid to Creditors here.
The tonger Creditors wait for the liguidation of the Property, the more interest continues to
acerue on sendor Secured Claims, thus eroding the ultimate Distributions to junior Creditors.
Because the Plap avoids the litigation described above, it avolds the delay inherent therein, thus
preserving more value for Creditors. The Plan also avoids the significant expense that would be
mveolved with such Htigation, again preserving more velue for Creditars.

In the event of a Timely Refinancing under the Plan, s}l Allowed Claims will be satisfied
in full -~ & result not probable in a liquidation under either Chapter 7 or the Plan,

The Trugiee helieves that one key to a successful ovutcome in this Bankruptey Case lies int
realizing maximum value for the Property. Absent confirmation of the Plan, the Trustee believes
that senior Secured Creditors would likely foreclose on the Property, and that a foreclosure sale
would not realize maximurn vatue for the Property. The Plan embodies the resulis of extensive
arms length nsgotiations between the Trustee, Yanke, OneCap and the Mechanics” Lien
Claimants, and the votes of these creditors and parties in interest on the Plan represent their
respective consents and agreements to the treatment afforded each of them and one another under |
the Plan. As such, the Plan avoids g hurried “fire sale”™ of the Property, and instead provides for
a fully-advertised sale of the Property over a reasonable time period with the help of scasoned
professionals -- all of which shouid help realize maximum value for the Property, The Trustes
believes that the Sale Procedure established i the Plan will accomplish this goal,

The Trustee believes that a second key (o a successfl outeome in this Bankrupley Case
lies in the following: Were this case administered under Chapter 7, the Trustee could do nothing
other than liguidate the Debtor’s assets, object to and fix Claims, znd distribute the proceeds of
the non-exempt assets in strict conformity with the priorities established by the Bankrupicy
Code. Under Chapter 7. the Trustee belicves that relief frony the astomatic stay would likely be
granted to all semior priority creditors {e.g., OneCap, the Mechanics’ Lien Creditors, eto.), and
that thoge Creditors would Hikely foreclose on their secured inferests in the Property outside of

the jurisdiction of the Bankruptoy Court, with no opporhunity for orderly marketing and
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overbidding in accordance with the Sales Procedures provided under this Plan, Section 1123(b)
of the Bankrupicy Code, by contrast, aliows the Trustee (through the Plan) much greater
flexibility, including the ability o impair certain Classes of Claims; o assume ceriain contracts;

o provide for the settlement of certain Claims; to permit the retention by various parties of therr

inferests in assets of the Debtor: and to modify the rights of holders of Secured Claims. The

Trustee’s Plan doss all of these things. In wtilizing the greater flexibility provided under Chapter
11, the Plan achieves 4 more favorable resolution of key Claims than would be possible under
Chapter 7, thus reducing the amount of Claims that will uitimately have to be paid. This
reschation is achieved through & more efficient procedure than would be possible in a Chapter 7
liquidation -- meaning administrative expenses are likely to be less. These factors allow
Creditors a greatar chance at a better recovery than could be achieved in a Chapter 7 liquidation,
ifat &l

Additionally, the Plan allows the Estate to take advantage of provisions of the
Rankruptey Code which may avoid millions of dolars in default interest, late charges, and
aseelerated debt owed to OneCap, and instead “cure” that debt at a much lower amount than
would be possible outside Chapter 11. And the Plan allows for & reasonable amount of time to
adequately market the Property, thus aveiding the risk of a forced sale which is likely to yield &
lower price.

Based on all of the foregoing faectors, the Trustee believes that the Plan will realize s
higher et return for Creditors than would a Chapter 7 hquidation, and thus satisfies the best
mterest test.

111

E. The Trustee’s Financial Projections

1. Crverview
The Trustee’s Financial Projections are attached as Exhibit *17 hereto, The Finanocial
Projections show various possible outcomes for Creditors in the Bankruptey Case. Each model
provides the following information:

{13 The amount for which the Property is sold or refinanced under a given scenario.
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- mitlion, and Yanke or the Debtor having negotiated substantial reductions to Class 14 Claims.

This figure is at the top of each model.

(2% The aggregato dollar amount of Claims thet the Trustee esfimates may be Allowed
m sack Class under a given scenario. These figures are found in the column ttled “Amount
Temtatively Allowed.”

{3y The aggrezate dollar amount that the Trustee estimates the estate may be able to
pay each Class under a given scenario. These figures are found in the column titled “Proposed
Payment.” This column also iHustrates at what priority level Estaie assets would be fully
denleted under a given scenanio.

{4y  The percentage dismbutions that the Trustee estimates will be paid on account of
Allowed Claims in each Class, These figures are found in the “Distribution %" columa.

2, The Different Possible Oulcomes

Model “A” illustrates & worst-case scenario, with the Property selling for $30 million.
Model “F” illustrates the opposite end of the spectrum -- & best-case scenario, with the Property
selling for $90 million, and the Trustee conducting a comprehensive round of elaim obiections,
thereby reducing the wtal Allowed Amount of Class 14 Claims which share in the sale proceeds.
The models in between “A™ and “F7 iflustrate varicus middle grounds. Model “G7 illustrates

Yanke or the Debtor achieving a Timely Refinancing, with net refimancing proceeds of §80

The models meke clear that in order for Class 14 Unsecured Claims to receive any
distribution, (1} Yanke must achieve & Timely Refinancing (including the required negotiation of
disconmted Claim amounts}, or (31) the Property nmust sell for $90 million or more, and the
Trustee must achieve success with Claim objections,

3. The Models Are Liguidation Analvses

o1

Other than Model “G3,” each model provides » liquidation analysis ai various sale prices,
beczuse, ag deseribed ahove, the priorities set forth in the Plan precisely follow those set forth in
Chapter 7 of the Bankruptey Code. Thus, essentially by definition, under the Plan, Creditors will
receive nio igss than they would under & Chapter 7 Hquidation,

4, Disclaimer
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The projections contained in the models represent the Trustee’s predictions of futurs
events pased upon various assumptions. Those anticipated or expected future events may or may
aot ooour, and the projections may not be relied upon as either a guarantes or ag other assurance

that the projected resutts will acmally occur, Thus, while the Trustee believes that such

projections are reasonahle, there is no assurance that they will prove to be accurate. Because of

all the uncertainties inherent in any predictions of future events, all Creditors and other inferested
partics should be aware of the rigk associated with these projections and the possibility that the
actial experience in the fufwre may differ in material or adverse ways.
X
MISCEELANEOUS PROVISIONS OF THE PLAN

A, All section 1129(a¥(d) Paviments Subiject to Bankruptev Court Review

As required by Bankruptey Code section 1129(a)(4), all paymenis made or {6 be made by
the Trustee for services or for costs and expenses in o7 in connection with the Bankruptey Case,
or in connection with the Plan and incident to the Bankrptey Case, are subject to approval of the

Barkruptey Court as reasonable. To the extent that any such payment is not subject fo the

- procedures and provisions of Bankruptey Code sections 326 through 339, then such Bankrupicy

Court approval shall be deemed (o have been given through entry of the Confismation Order

uniess, within ninety (903 davs of such payment or request for such payment, the Bavkrupicy

- Court, the United States Trustee, the party making the payiment, or the party receiving the
Court, the United States Trustee, th king th t, or th ¢ th

vavinent challenges or seeks approval of the reasonableness of such payment. No other parties

or enitities skall have standing to make such & challenge or application for approval. Nothing in
this provision shall affect the duties, obligations and responsibilities of any entity under
Barderuptey Code Sections 324 through 330,

B. Default

i Byants of Delault

The following shall be events of default under the Plan:

(ay  The failure of the Trustee to make any payment required under the Plan when
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due; provided, however, that, except ag ofhierwise provided in this Plan or the SPF Loan
Docoments, no default shall be deemed 10 have occurred if such missed payment s nmade within
thirty (30} days of fts due date.

(by  Falure to comply with an-y provigion of this Plan.

2. Consequences of Defanlt

Except as otherwise provided in this Plan, an order of the Bankruptey Court issused opon
application by a party in interest, or the SPF Loan Documents, if an event of default under this
[ Plan ocours and is not caved within thirty (30} days after service of written notice of defaunlt on
the Trustes, any holder of an Allowed Claim may seck relief from the Bankruptey Court,
including but not limited to filing motions to enforce the Plan, to revoke the Confirmation Order,
to convert the Bankruptey Case to one under Chapter 7, or to disrniss the Bandouptey Case. Any
party requesting such relief shall bear the burden of proof with respect therefo. Such notice or
reltef is not required 1o be sought by Bank of Géorge prior to enforcing its rights under the SPF
Loan Documents,

C. Litigation

The Trustee has lacked funds or other resources in the Estate to finance an investigation
| as to claims or Causes of Action that he, the Estate or the Debtor may hold. Accordingly, from
and after the Confirmation Date, the Trustee and the Bstate shall retain 2l claims or Cauges of
Action that they have or hold against any party, including againet “insiders” of the Debtor {as
that term is defined in section 101(31) of the Bankruptcy Code), whether arising pre- or post-

wetition, subject to applicable state law statutes of limitation and related decisional law, whether

b

sounding in tort, contract ar other theory or doctrine of law or equity. Confinmation of the Plan
effects no settlement, compromise, watver or release of any Cause of Action unless the Plan or
Confirmation Order specifically and unambiguously so provide. The nondisclosure or
nondiscussion of any particelar Cause of Action is net and shall not be consirued as a seitlement,
- compromise, waiver or release of such Cause of Action. Unon the Effective Date, the Trustee
will be designated as representative of the Fstate under section 1123(b}3) of the Bankruptey

Code and ghall, except as otherwise provided herein, have the right to assert any or all of the
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zhove Cawses of Action post-confirmation in accordance with applicable law. Notwithstanding

the foregoing, neither the Trastee, the Debtor, nor the Estate have, or shall sesert, any claims or

Crauses of Action against Bank of George, or with respect io the SPF Financing,
38 ge, T g

. Sodification/Amendment of Plan

i, Amendmnents Prior o Confirmation

The Trustee may propose asy number of amendments to or modifications of the Plan, or
may reseind and withdraw the Plan in (s entirety (with or without substitution of a replacemert
plan}, at any thime prior to confirmation. If the Trustes revokes or withdraws the Plan, or if either
confirmation or the BEffective Date does not occur, then the Plan shall be deemed null and void,
and in any such event, nothing contained herein shall be deemed to constitute an omission or a
watver ot release of any Claims or interests by or against the Trusiee, the Debtor or any other
Person, or to prejudice in any manner the rights of the Trustee, the Debtor or auy other Person in
any further proceedings involving the Debtor,

2. Amendmenis Afier Confirmation

The Plan may be modified by the Trustee at any time afier the Confirmation Date,
provided that such modification meets the reguirements of the Bankruptey Code. The Trustee
may, with the approval of the Bankruptey Court, and so long as 1t does not materially or
adversely affect the interests of Creditors, remedy any defect or onmission, or reconciie any
imconsistencies in the Plan or in the Confirmation Order, i such 1nanner as may be necessary o

carry out the purpeses and intant of the Plan,

i
i/
3. Effect op Claims
A Creditor that has previously accepted or rejected this Plan shall be deemed to have

accepted or rejected, as the case may be, this Plan, as modifled, unless, within the time {ixed by
the Bankruptoy Court, sach Creditor eleots in writing to change its previous acceptance or

ejection.

SODMAPCDOCERPCINCSREE TR 4G
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1 E. Reservation of Section 112%¢b Rights (Cramdown)

2

If any Class of Creditors holding Claims against the Debior rejects the Plan, the Trustee,
3 | pursuant to Bankruptey Code secfion 1129¢b), will seek confirmation of the Plan if all of the

4 I anplicable requirements of Bankruptoy Code section 11289(a), other than those of section

50 1129(z)(R), have been met,

6 ¥ Exemption from Trapsfer Taxes

7 Pursuant to section 1146(a) of the Bankrupfcy Code, {2) the ransfer of the Property or
§ 1 any other property under this Plan; (b) the creation, modification, consohidation or recording of
9 1 any deed of trust or other security interest under this Plan, and the securing of additional
10 1 indcbtedness by such means or by other means under this Plan; (¢} the making, delivery or
11 B recording of a deed or other instrument of transfer under this Plan; and (4) any transaction
contemplated shove, or any fransactions arising out of, contemplated by or in any way related to
13 4 the foregoing (including any Trustee’s Deed upon sale in connection with the SPF Loan
14 | Documents), shall not be subject to any doeument recording iax, stamp tax, conveyance fee,
15 W intangible or similar tax, mortgage tax, stamp act o real estate transfer tax, morigage recording
16 1 tax or other similar tax or governmental assessment. Al applicable state and local governments
17 1 and their officials and agents shall be directed to forego the collection of any such tax or
18 I assessment, and to accept for filing or recordation any of the foregoing instruments or other

15 | documents without the payment of any such tax or assessment.

20 G. Pest-Confirmation Status Reporis and Final Decree

21 The Trustee shall file status reports with the Bankruptey Court on a quarterly basis after

22 entry of the Confirmation Order, describing the progress foward consummetion of the Plan. The
23 0 status reports shall be served on the United States Trustee and any other party In interest which

24 Y has requested in writing after the Confirmation Date that the Trustes provide it with a copy of 7
25 any such status reports. The status reports shall include a disclosure of the Debtor’s Cash

26 position and the extent of any prepayments of the Debtor’s obligations during the reported

27 quarer,

28

When the Plan is fully administered in all material respects, the Trustee shall file an
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application for a final decree. The effect of 2 final decree entered by the Bankruptey Court will
be to cloge the Bankrupicy Case, and to re-vest all remaining Hstate assets, if any, in the Dabtor.
After such closure, & party seeking any type of relief velating to & Plan provigion can seek such
relief in a state court of general jurisdiction or can petition the Bankruptey Court to re-open the
Bankruptey Case.

H. Post-Confirmeation United States Trustes Fees

The Trustee shall pay post-confirmation fees pursuant to section 1930 of Title 28 of the
United States Code to the extent required by law. The amount of foes due shall be calenlated and
paid based on disbursements made pursuant fo this Plan. Non-plan disbursements shall not be

counted for purposes of the caleulation,

1. Post-Confirmation Jurisdiction
1. Purposes

Excent as otherwise provided in this Plan, the Banlouptey Court shall retain jurisdiction
over the Bankruptey Case subsequent to the Confinuation Date to the fullest extent permitted
under section 1334 of Title 28 of the United Siates Code, including, without hmitation, for the
following purposes:

{a) To allow, disallow, determine, liquidate, cléssify, estimate,
subordinate or establich the priority or secured or unsecured statas
of any Claim, including the resolution of any request for payment
of any Administrative Expense Claim and the resclution of any and
all ebjections (o the allowance or priority of Claims;

by Todeternune any and all fee applications of the Trustes or
Professional Persons and any other fees and expenses authorized to
e paid or reimbursed in acoordance with the Bankruptey Code or
the Plan;

{c} To resolve any matters related to the assumption, assignment or
rejection of any execufory contract or unexpired lease, and o hear,

o determine and, if necessary, to Hquidate, any Claims arising
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therefrom or cure amowsts related thereto,

To ensure that payments to holders of Allowed Claims and
Distributions o Equity Interest holders are accomplished pmursuant
io the provisions of this Plan;

To decide or resolve any motions, adversary proceedings,
contested or litigated matiers and any other matters that may he
pending on the Effective Date;

Ta hear and determine any and 2l actions inttated by the Trustee
to collect, realize upon, reduce to judgment or otherwise liquidate
any Causes of Action;

To enter such orders as may be necessary or appropoate o
implement or consummate the provisions of this Plan and all
coniracts, instruments, releases and other agreements or documents
created in connection with this Plan and/or confirmation, including
actions to enjoin enforcement of Claims inconsistent with the
terms of the Plan, except as otherwise provided herein;

To deeide or resolve any cases, controversies, suits or disputes that
may arise in connection with the consummation, interpretation or
enforcement of any Final Order entered in this Case, this Plan,
confirmation or any party’s obligations incwred in conmection with

thig Case;

To hear and determine any dispute or Clabm involving or against
the Trustee, or involving or against any Professional Person
emploved by the Trustee;

To modify this Plan pursuant to section 1127 of the Bankrupiey

Code, or to modify any condract, instrument, release or other

52
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P agreement oy document created in connection with this Plan: or to
2 remedy any defect or omission or reconcile eny inconsistency in
3 any Bankrapicy Court order or any contract, instrument, release or
4 other agreement or document created in connection with this Plan
5 in such manner ag may be necessary or appropriate to consumamate
6 this Plan, fo the extent authorized by the Bankruptey Code;
7 {ky  To issue injunctions, enter and implement other orders or o take
8 such other actions as may be necessary or appropriaie to carry out
9 the intent of this Plan or to restrain interference by any party with
Hy consummation, implementation or enforcement of any order or this
1 Plan, except as otherwise provided herein;
12 h To deternine disputes regarding title of the property claimed to be
13 property of the Debtor of its Estate;
14 {my  To decide or resolve any matter over which the Bankraptey Court
13 has jurisdiction pursuant to section 5035 of the Bankroptey Code;
16 ‘ {n} To hear and determine disputes conceming any event of default or
17 alleged event of default under this Plan, as well as disputes
18 concerning remedies upon any event of defanis;
i% {o} To determiine eny other matters that may arise in connection with
20 or relate to this Plan, any order entered in this Bankyuptey Case, or
21 any contract, instrament, release or other agreement or dooument
22 created in conmection with this Plan, exeept as otherwise provided
23 herein;
24 {py  Tohear any other matters not inconsistent with the Banloupicy
25 Code; and
24 {q) To enter & final decree closing the Case,
27 2. Abstention
28 If the Bankrupioy Court abstains from exercising or declines to exercise jurisdiction, or iy
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oiherwise without jurisdiction, over any rmatier arising out of the Banlouptey Case, this post-

confirmation jurisdiction section shalt have no effect upon and shall not control, prohibit, or limit
the exercise of jurisdiction by any other court having competent jurisdiction with respect to such
atier.

k. CGeneral Provisisns

1. Unclaimed Funds

Any Distribution by check to any holder of an Allowed Claim, if unclaimed or uncashed
by the paysee thereof within 120 days afler issuance and delivery by regular United States Postal
Service muail shall become property of the Estate, and all Liabilifies and obligations of the Trustes
to such payee and any holder of such chack shall thereupon cease. Any check distributed to 2
holder of an Allowed Claim shall bear a legend that the check shall be void if not cashed or
presentad for payment within 120 days of the date of issuance.

2. Notice

Notices provided pursuant fo the Plan shall be served as {ollows:

it the Debtor: If1o the Trusice:

Tower Bomes, LLC William A. Leonard, Jr.

Atin: Rodney Yanke 5030 Paradise Road

8337 West Sunset Read, #300 Suite B-216

Lag Vepag, NV 89113-2201 Las Vegas, NV 89119

With a copy to: With a capy 102

Teower Homes, L1LC Sullivan, Hill, Lewin, Rez & Engel

c/o William L. MeGimsey, Hsa. At James P I, Esq.

516 S, Sixth Street, Suite 300 228 South Fourth Street, First Floor

Las Vegas, NV 89101 Las Vegas, NV 88101
HODMARCROCSPCOOCE 565 54
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Addirional copies fo:

OneCap Mortgage Corporation: William Noall, Hsq.

e/o James MacRobbie, Bsq. ofo Gordon & Silver

Jetfrey R, Sylvester, Esq. 3966 Howard Hughes Pkwy., 8th
Sylvester & Polednak, Lid. Floor

7371 Prairie Falcon, Suite 120 Las Vegas, NV 89109

Lag Vegas, NV 86128

Launrel . Davis, Fsq. Donpa M. Gsborn, Esg.
Fepnemore Craig, P.C. Terry A. Coffing, Esq.
300 8. Fourth Street, Suite 1400 Marguis & Aurbach
Las Vegas, NV 86101 10001 Park Run Drive

Lag Vegas, NV 89145

Bank of George

¢/o Candace C. Carlyon, Esg,
Shea & Carlyon, Lid.

701 Bridger Avenue, Suits 830
Las Vegas, NV 85101

3 Headings

The article and section headings used herein are for convenience and reference only, and
do not constihste a part of the Plan or in any manner affec! the terms, provistons, or
interpretations of the Plan.

4. Severability

If any provision of this Plan is determined by the Baokruptey Cowrt to be invalid, illegal
or unenforceable or this Plan is determined to be not confirmable pursuant to section 1129 of the
Bankruptey Code, the Bankruptey Court shall have the power to alter and mierpret the Plan or
any provision thercof to make it valid or enforoeable to the maximum extent practicable,
cansigtent with the original purpose of the term or provision held to be invalid, void or
unenforceable, and such tenm or provision shall then be applicable as altered or interpreted.
Notwithstanding any such holding, alteration or interpretation, the remainder of the terms and
provisions of this Plan shall remain in full force and effect and will in no way be affected,
tmpaired or invalidated by guch holding, alteration or imterpretation. The Confirmation Order

shall constitute 2 judicial determization and shall provide that each term and provision of this

SODMAPCDOCSPCROCHZL 65 ’ ' 5 5

377




10

12
13
14

16
17
15
14

by b3 3
Bow &

=
Lad

s
REY

Wase 07-13208-bam Doc 307 Enfersd 12/08/08 16:068:2

i
O
g
o

o
]
]
iy
[
(5

Plan, as it mev have been shiered or interpreted in accordance with the foregoing, is valid and
' enforceabls pursuarnt o its terms.
3. Governing Law

Except o the extent that the Bankruptey Cods or other federal law 1s applicable or as
provided in any contract, instrument, release or other agreement entered into in connection with
this Plan or iz any document which remains unaltered by this Plan the rights, duties and
obligations of the Debtor and any other Person arising under this Plan shall be governed by, and
construed and enforced in accordance with, the internal laws of the State of Nevada without
giving effect to Nevada's choiee of law provisions,

. Succegsors and Assions

The rights and obligations of any entily named or referred o in the Plan shall be binding
upon, and shall inure to the benefit of, the succeszors and assigns of such entity.

7. Plan Is Self Executing

The terms and provisions of this Plan are selflexeeuting on the Bffective Date.
XI.
EFFECT OF CONFIRMATION

A, Binding ffect

Confirmation of the Plan will not terminate the Estate nor re-vest Estate ngsets in the
Debtor. To the contrary, from and after the Effective Date, the provisions of the Plan, the
Confirmation Order, and any associated findings of fact or conclusions of law shall bind the
Trastee, the Estate, the Reorganized Debtor, any entity acquiring property under the Plan, and
any Creditor of the Debtor, whether or not the Claim of such Creditor is impaired under the Plan
and whether or not such Creditor has accepted the Plan.

B. Possible Discharoe of the Debtar

in the event of a Timely Refinancing, the Reorganized Debtor may apply o the

Bankruptey Coust for a discharge.® Any dischargs will have no effect on the Bank of George

& ; . - o s ; N . . . e s
A discharge may have Little t0 no aolual effect, bocwuse in the event of & Timely Refinancing, ol ofaims will be

paid in full, thus leaving ne claims o discharge. The Trusiee has ucluded this provision, howsever, at the request of
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- of the tax implications of any action or ransaction.
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5

Clairn, Otherwise, the Reorganized Debtor is not entitied o receive n discharge, pursuant to
section 1H4(AW3W A or (B) of the Bankruptey Code,

. Post-Confirmation Conversion oy Dismissal

A Creditor or party in interest may bring a metion fo convert or disnuiss the Bankrupicy
Case under Bankiuptey Code section 1112{6)(7) after the Plan is confinmed if there is a default
in performing the Plan, If the Bankruptey Court orders the case converted after the Plan is
confirmed, property of the Estate that has not been disbursed pursuant to the Plan will revest in
the Chapter 7 estate and the automatic stay will be retmposed upon the revested property fo the
extent that relief from the automatic stay was not previously authotized by the Bankruptey Court
during the case,

The order confirming the Plan may also be revoked under very Hmited circumstances,
The Bankruptey Court may revoke the order if and only if the order of confirmation was
procured by fraud and if a party in interest brings a motion to revoke confinmation within 180
days after entry of the order of confirmation.

. Tax Consequences

ANY PERSON CONCERNED WITH THE TAX CONSEQUENCES OF THE PLAN
SHOULD CONSULT WITH HIS/HER/ITS OWN ACCGUNTANTS, ATT ORNEYS, AND/OR
ADVIS(_"}I{S. TO DETERMINE HOW THE PLAN MAY AFFECT HIS/HER/ITS TAX
LIABILITY. The following disclosure of possible tax consequences is intended solely for the
purpose of alerting readers about possible tax issues the Plan may present to THE DEBTOR’S
ESTATE. The Trustee CANNOT and DOES NOT represent that the tax consequences
contained below are the only tax consequences of the Plan, becanse the Infernal Revesue Code

embodies meny complicated roles which make it difficult to completely and accurately state all

The Trustee is unaware of any adverse tax consequences of the Plan as to the Estate. The

Trustee expects to minimize the tay Hability upon the Estate and, to the extent permitted by the

(commuséi
the Debtor, which has nformed the Trustee that the Debior’s potentisl lending sources may insist on & discharge as e |
type of “clezn up”™ order.
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Internal Revenue Code, will seek to expense from cwrrent income the amoeunts paid under the
Plan. Notwithstanding the foregoing, the feasibility of the Plan does not depend on the
deductibility of amounis paid.

To the extent that funds of the Estate (as opposed to third party funds) are used to pay
back faxes or tax penalties of the Hstate, those expenditures may not represent payments that can
be deducted as cxpenscs for federal or state income tax purposes, potentiaily resulting in
increased tax Hability to the Estale,

The Trastee is ungware of any adverse tax consequences of the Plan to Creditors
generally, It is not necessary or practicable 1o present a detailed explanation of the federal
income tax aspects of the Plan or the related bankruptey tax matters fnvolved in the Bankruptey
Case. The Trustee is umaware of any {ax consequences resuliing from the Plan to each mdividual
Creditor which would vary significantly from the past tax consequences realized by sach

| individual Creditor upon receipt of payment from the Debtor, EACH CREDITOR IS URGED
TO SEEK ADVICE FROM HIS/HERATS OWN COUNSEL OR TAX ADVISOR WITH
RESPECT TO THE TAX CONSEQUENCES RESULTING FROM CONFIRMATION OF
THE PLAN.

E. Esculpation

From and after the Bffective Date, neither the Trustee nor any of his respactive present or
former members, officers, divectors, managers, employees, advisors, aceountants, brokers,
attorneys or agents, shali have or incur any liability to any holder of a Claim or Equity Interest or
any other party in interest, or apy of their respective agents, emplovees, representatives, financial
advigors, accountant, brokers or aftorneys, or any of thelr successors or assigns, for any act or
omission in connection with, relating fo, or arising out of the Bankruptey Case, the pursuit of
confirmation or the consummation of this Plan, except for willful misconduct, and in all respects
shall be entitled to reasonably rely upon the advice of counsel with respect to their duties and
responsibilities under this Plan or in the context of the Bankruptey Case, No holder of 2 Claim
or BEquity Security, nor any other party in interest, including their respective agents, employees,

representatives, financial advisors, attorneys or Affiliates, shall have any right of action ageinst

(ODMANPCDOCESCDOTSZETSESE 3R
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the Trustes nor arry of his respective pressnt or former members, officers, directors, managers,
emplovess, advisors, accountants, brokers, atforneys or agents, for any act o omission in
connection with, relating to, or arising out of, the Bankruptey Case, the pursutt of confirmation
of the Plan, the consummation of this Plan or the administration of this Plan, except for (a) sach
parties’ willful misconduct; and (b) matters specifically contemplated by this Plan.

v, Injanctdon/Further Actions

From and after the Effective Date, the assets of the Debior dealt with under the Plan shall
be free and clear from any and all Claims or the holders of Claims, except as specifically
provided otherwise in the Plan or the Confirmation Order, and all entities that have held,
surrenthy hold or may hold a Claim or other debt or Hability or an Houity Interest ars
permanently enjoined from taking any of the following actions on account of eny such Claims,
debts, labilities or terimmated Equity Interests or rights: (1) commencing or contimiing in any
manner any action or other proceeding against the Trustee, the Reorganized Debtor or property
of the Batate; (2) enforcing, attaching, collecting or recovering in any mauner any pidgment,
award, decree or order against the Trustee, the Rearganized Debtor or property of the Estate; (3)
creating, perfecting or enforcing any Lien or oncumbrance against the Trustee, the Reorganized
Debtor or property of the Estate; (4) asserting a setoff, right of subrogation or recoupment of any
kind against any debt, lability or obligation due to the Trustee, the Recrganized Debtor or the
Estate; and (5) commencing or continuing any action, in any manner or any place, that does not
comply with or is inconsistent with the provisions of this Plan or the Bankruptcy Code,
including, without limitation, the assertion of any claim or defense againgt Bank of George or
with respect to the SPF Loan Documents. By accepting Distributions pursuent o this Plan, cac
holder of an Allowed Claim receiving Distributions pursuant to this Plan will be deemed to have
specifically consented to the injunction set forth in this section.

Yrom and after the Effective Date, the Trustee ghall be entitled to control the financial
affairs of the Bstate without further order of the Baniuptey Court and to use, acaquire and

| distribute assefs of the Bstate free of any restrictions of the Bankruptey Code or the Bankruptey

Court, except a8 epecifically provided otherwise in the Plan or the Confirmation Order. The
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Trustes shali be suthorized to take such actions and to execute, dsliver, file or record such
contracts, meinaments, releases and other agreernsnts or docoments and (o take such actions as
may be necessary or appropriate (o effectuate, implement and further evidence the terms and
conditions of this Plan and any securities izsued, wansferred or canceled pursuant to this Plan.
Xil.
CONCLUBION AND RECOMMENDATION

The Trustee belisves that this combined Plan and DRisclosure Statement and its exhibits
demonstrate that the Trostee’s Plan will provide the greatest amount of funds for the payment of

the legitimate Claims of Creditors. The Trustee strongly urges all Creditors o vote to accept the

Plan. You are urped to compilste the enclosed ballot and return it immediately in accordance
with the instructions in section IH{C) abova.
KT,

GLOSSARY OF DEFINED TERMS

As used in this Plan, the following terms shall have the respective meanings specified
below:

i, Admimstrative Clairgant: Any Person entitied to payment of an Administrative
¥ pay

Expense Claim.

2. Admunistrative Expense Claim: Any cost or expense of administration of the

and 507(a)(1), including, without limitation: any actual and necessary expenses of preserving the
Fetate incurred from and after the Petiton Date fwough and including the Confirmation Dafe; all
allowances of compensation and reimbursement of costs and expenses to Professional Parsons,
a8 approved by a Final Order of the Bankruptey Court; and any fees or charges assessed against
the Estate under Chapter 123 of Title 28 of the United States Code.

3. Allowed: With respect to a Claim of any nature, a Claim 1s "Allowed™ f 1f meets
cither of the following two reguirements:

a.  proof of such Claim was filed on or before the Bar Date, or, if no proof of

claim is filed, the Claim has been or hereafter is Hated by the Debtor in its
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schedules as liguidated in amount and not disputed or contingent as
Hability, and, in cither case, no olyection o the allowance of such Claim has
been flied on or before the Claims Objection Date; or

b, & Claim as to which any objection has been fied end such Claim has been
allowed in whole or in part by a Final Order of the Bapkraptey Court.

4. Bank of Gegrge Clajnye All amounts due to Bank of George pursuant to the SPT

Loan Documents, including, witheut lmitation, all principal, interest, default rate interest, fate
charges, attorneys’ fees, appraisal fees, reconveyance fees, and other fees and costs.

5. Bankruptey Case: The instant bankruptey case.

6. Bankruptcy Code: The United States Bankruptey Code, Titde 11 of the United

States Code, sections 101, ef seq., as amended,

7. Bankruptey Court: The unit of the United States District Court for the District of

Nevada, constituted pursuant 1o section 1515 of Title 28 of the United States Code, having
jurisdiction aver the Bankruptey Case to the extent of any reference made pursuant to section
137(a) of Tifle 28 of the United States Code, or in the event such cowrt ceases to exercise
Jurisdiction over the Bankruptey Case, such court or adiunct thereof that bas jurisdiction over the
Banicruptey Case,

#. Bankrustey Rules: The Federal Rules of Bankruptey Procedure, as amended.

9, Bar Digte: January 1, 2008, as established by the Bankruptey Court order entered
August 27, 2007, pursuant to Federal Rule of Bankruptey Procedare 3303(e)(3), after which any
proof of claim or interest filed will not be aliowsd and will heve no effect upon the Plan and the
holder of such filed proof of claim or interest shail have po right fo vote upon or parficipate in
any Distributions voder the Plan.

10, Benchmark: Benchinark Enterprises, LLC, a Nevada Hmited liabality company.

1. Business Day: Awny day that is not 2 Saturdsy, Sunday or legal holiday zs

| identified in Federal Rule of Banlruptey Procedure 9006,
12, Cash: Cash and cash equivalents, including, but not limited to, bank deposits,

checks and other stmilar items,

PODMAPCDOUSPCDOCSE25 658 e e ey
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appeal of the Confirmation Order has been filed, the first Business Day after the expiration of

13, Causes of Action: All cavses of actiom, claims for reltef, Clatms, debts, defenses,
offsets, or other rights of any kind at Taw or in equity, held at any tme by the Truslee, the Deblor
or the Estate, whether or not such rights are the subject of presently pendmg lawsuits, adversary
proceedings or appeals, including, without limitation, (i) causes of action belonging to the Debtor
or the Trustee as of the Petition Date, (ii) causes of action Beleuging to the Deldxtor, the Trustee or
the Hstate that arose after the Pefition Date, and (i) rights exercisable by the Debtor as a Debtor
In Possession or by the Trugtee purssant to Bankraptey Code sections 506, 516, 544, 545, 547,
S48, 549, 550 or 553,

14, Claim: Any right to payment from the Debtor, whether or nof such right {s
reduced to judgment, lignidated, unliquidated, fixed, contingent, matured, unmatured, disputed,
yudisputed, legal, equitable, secured or unsecured, or any right fo an equitable remedy for breach
of performance if such breach gives rise to a right to payment from the Debior, whether or not
such right to an equitable remedy is reduced to judgment, fixed, contingent, matured, unmatured,
disputed, undisputed, secured or unsecured. , }

15. Claims Objection Date: With respect to each Class, the date initial distributions

are made to Creditors in such Class, or such other date{s} as the Cowrt may order,
146, Class: A group of Claims classified together in a Class designated in section VI

of this Plan.

17, Confirmation Bate: (1) If no appeal of the Confirmation Order is filed, the first

Business Day afler the expiration of time for an appezl of the Confirmration Order; or (i} ifan

time for an appeal of the Confirmation Order provided that no stay of the Confirmation Order
pending appeal has been granted; or (iif) if an appeal of the Confirmation Order has been filed
and a stay of the Confirmation Order has boen granted, the fivst Business Day after the expiration
or termination of such stay.

18, Confimmation Crder: The order entered by the Bankruptey Court confirming the

Flan in sccordance with the provisions of Chapter 11 of the Benkorupicy Code.

17
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Court may order.

- certiorari or rehearing has expired and no appeal, review, certiorari or rehearing petition has been

- finally determined or dismissed, and the tivne to further appeal or to seek further review by

19, Creditor: Any Person who has a Claim sgainst the Debior that arose on or before
the Petition Date, or a Claim against the Debtor of eny kind specified in section 502(g), 5020 or
502{i} of the Bankraptoy Code.

20, Debtor Tower Homes, LLC, a Wevada limited lability company.

21, Debtor In Possession: The Debtor, during the time in which it was acting as a

Debtor In Possession pursuant to sections 1107 and 1108 of the Bankroptey Code.

22, Disclosure Statement; The Trustee’s disclosure staternent filed pursuant to

Bankruptey Code section 1123, as embodied in this document.
23 Distribution: The property required by the Plan to be distributed to the holders of
Allowed Claims.

24, Effective Date: The Confirmation Date or such other date as the Banlorupicy

25, Eguity Interest: The interest, whether or not asserted, of any holder of an “equity
security,” ag that term is defined in Bankmptey Code section 101(17). The Trustes is informed
and helieves that Vanke holds all Equity Interests in the Debtor.

26,  Bstate: The Debtor’s Estate, arlsing under Bankruptey Code section 541,

27, Final Order: An order or s judgment of & court which has not been reversed,

stayed, modified or amended, and as to which (i) the thme to appeal or to seek review by

filed, or (i) any appeal, review, certiorar{ or rehearing proceeding that has been filed has been

certiorari or rehearing has expired and no further appeal, review, certiorari or rehearing petition

has been filed,

28, Fipancial Proiections: The Trostes's financial projections atiached ag Exhitit “17

hereto,

29 Mechamics Lien Creditors: All Claims of all Creditors asserting mechanics’ len

Claims under applicable state law.

i
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toward the purchase of condominium units in the Property, irrespective of which Banloruptey

- incurred before the Trusiee’s appoiniment date of January 18, 2608,

30 NetRecoveries: Proceeds of Cagses of Action pursued by the Debtor or the
Trastee, less costs of prosecution of such Claims, including attorneys® fess, expert witness fess,
filing Tees, and related costs of litigation.

31. OneCap: OneCap Mortgage Comporation, a Nevada corporation.

32, Peorson: Ay individual, governmental entity, partiership, corporation, or other
form of business entity.

33, Petition Dater May 30, 2007, the date the Petitioning Creditors filed their
nvoluntary petition for relief, commencing the Bankrzpicy Case.

34, Plan: The Trustee’s Plan of Reorganization, as embodied in the instant document,
either in its present form. or as it may be altered, amended or modified from time to time.

35 Post-Trostee Administrative Expense Claimg: (1) Adminisirative Expense Clalms

meurred between (he Trustee’s appointment date of January 18, 2008 and the Confirmation Date;
and (i1) Administrative Expense Claims incurred by the Trustee and his professionals on or after
the Confinnation Date,

36, Pre-Purcheser Clanmants: Persons who made pre-purchase deposit payments

Code section wnder which they assert Claims, Priority Non-Tax Claimas, or otherwise, A listof
Pre-Purchaser Claimants known to the Trustee is attached as Exhibit “2” herato,

37, PBre-Trustee Administrative Hxpense Claims: Administrative Fxpease Claims

38 Prionty Nop-Tax Clair: Any Claim entitled to priority and payment under

section 507 of the Bankruptey Code other than Administrative Expense Claims and Priority Tax
Claims.

39, Priority Tax Clairpe Any Claim entitied to priority and payment under section

507{a3(8) of the Bankrupley Code.

40, Professional Person: Any attorney, accountant, or other professional: (1) engaged
¥ I . ERg

by the Pebior or the Trustee and approved by order of the Bankruptey Court in the Bankruptey

Case; or (it engaged by the Trustee after the Effective Date.

CODMARCDOCRYCDOCS 82565\ i F
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Parchaser Clalmants agreed to purchase one or more condominium units within the Property.

+ the Trustes will market and sell the Froperty (absent a Timely Refloancing), pursuant to

41, Pro Rata: Proporfionately, so that the ratio of the amount of 2 particelar Claim to
the total amount of Allowed Claims of the Class in which a particular Claini s ineluded is the
same as the ratio of the amount of consideration distributed on account of such particular Claim
o the consideration distributed on account of the Allowed Claims of the Class as a whole in
which the particular Claim is included.

42, Property. The Debtor’s real estate development project comprising approximately
15 acres of partially developed real property located in the Southwest Las Vegas Valley along
the 1-213 Beltway at Buffalo, commonty reforred to as the Spanish View Tower Homes.

43, Purchase Contracts: All executory contracts with the Bebior under which Pre-

44, Ratable Share of Administrative Expenses: The amount of Administrative
Expense Claims to be assessed zgainst cach respective Class of Secured Claims on a Pro Rata
basis, based on Distribution amounts paid and to be paid to each such Class from proceeds of a
sale or refinancing of the Property, as a surcharge pursuant to Bankrupicy Code gection 506(c)

45, Refinance Period: The peried of tune deseribed in section V(BY(1) above, during

which the Debtor will be afforded an opportunity to deliver {o the Trustse & binding financing
commitment, satisfactory to the Trustee, under which the Estate would receive funds sufficient 1o
provide for the peyment in full of all Allowed Claims against the Estate. If the Debtor timely
delivers a binding financing comunitment satisfactory to the Trustee, then the Debtor will have an
additional 30 days of Refinance Period to close such financing and have the funds on deposit
with the Estate in an account under the Trustce's conirol,

46.  Reorganized Debtor: The Debtor, (o the extent that (3) a Timely Refinancing i3

achigved, and (31} a final decree {5 entered by the Bankruptey Court providing that the Debtor 15
to emerge from banloupicy protection as a2 Reorganized Debtor,

47, Sate Procedure: The procedure sot forth 1 section VICWDY above, under which

Bankruptcy Code section 1123(b¥4), with the Property to transfer free and clear of all liens,

clains and interests, pursuant to Bankruptcy Code section 123X 1) and (5}, and with such
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H29()(2HA).

- Georpe, as epproved by the Bankruptey Court’s order entered May 7, 2008,

£7F

fiens, claims and interests affaching to sale proceeds, pursuant to Bankruptey Code section

4%, Sale Motion: A motion filed by the Trustee in the Bankruptey Case secking
Bankruptey Cowt approval of a sale of the Property in accordance with Bankruptcy Code section
1123(BH 4} and the terms of this Plan.

49 Secured Claim: A Claim to the extent such Claim is secured as defined in
Bankruptey Code section 506, mchusive of 2 Credifor’s right of setofl or recoupment under

Bankruptey Code seotion 553,

50, Ssgured Creditor: Any Creditor that is the holder of a Secured Claim, to the

extent of such Secured Claim.

LA

1. SPF Firancing: The post-petition financing provided w the Estate by Bank of

52, Timely Refinancing: A refinancing of the Property on the terms and conditions

sel forth in section V(B) above,
53. Trustee’s Fee! The fee payable to the Trustee in accordancs with the agreement
eseribed m section VIIHY) of this Plan,

54,  Unsecured Claim: Any Claim other than an Administrative Expense Claim, a

Priority Tax Claim, a Priority Non-Tax Claba, or 8 Secured Claim, and all Claims of Secured
Creditors to the extent such Clalms are valued as unsecured pursuant to section 506{a) of the
Bankraptey Code.

85, Unsecured Creditor: Any Creditor holding an Unsecured Claim,

56. Yanke Rodney Yanke, the Debtor's principal.

The words “herein” and “hereunder”™ and other words of similar import refer to this Plan
as 8 whole and not to any particular section, subsection or olause contaimed in this Plan, unless
the contoxt reguires otherwise, Whenever from the context it appears appropriate, each fermm \

stated in erther the singular or the phoral includes the sinpular and the plural, end pronouns stated

in the masculing, feminine or neuter gender include the masculineg, feminine and the neuter. The

i
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section headings contsined in the Plan are for reference parposss only and shell not sffect o amy
way the meaning or intorpretation of the Plan.

A term used in this Plan and not defined herein but that is defined in the Bankiapicy
Code has the meaning assigned to the term in the Bankruptey Code. A term used in this Plan and |
not defined herein ar in the Bankruptoy Code, but which is defined in the Bankraptey Rules, has

the meaning assigned to the term in the Bankruptey Rules,

Dated: Noventher |, 200% SULLIVAN, HILL, LEWIN, REZ & ENGEL
. A Professional Law Corporation

By: 2o/ James P Hill
James P HGIL
Christine A. Roberts
trorneys for Williem A, Leonard, Jr,
Chapter 11 Trustee
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83.  Cutter and Berg, while providing services as real estate agents, mads
misrepresentations of material fact to the Plaintiffs, ezch of them, in cormection with their
selicitation fo purchase an frerest in land in the state of Nevadsa in violation of NRS 598.6903% et
seq. and NRES 599A.010 et. seq.

89,  Cutter and Berg’s actions and conduct constitute a deceptive and unfair trade
practice in viclation of NRS 598.0503 et. seq. and NRS 595A.010 et. seq.

50.  Cutter and Berg work as agents for sales in the Spanish View Project and do soas |
agents of Stark who is the authorized broker for all sales in the Spanish View Project.

G1.  Upon information and helief, Cutter and Stark are agents of Americana.

92,  Consequently, Americana through its apents failed to disclose material facts and
made material misrepresentations in connection with a solicitation to purchase an interest in land
it the state of Nevada in violation of NRS 598.0903 et seq, and NES 59%3A 010 et. seq.

93.  NRS 598,0999(3) provides that a “person, firm, or any officer or managing agent
of any corporation or association who knowingly and willfully engages in a deceptive trade
practice” mmay be required to “pay to the aggrieved party damages on alf profits derived from the
kmowing and willful engagement in a deceptive trade practice and treble damages on all damages
suffered by reason of the deceptive trade practice.”

94.  Plaintiffs are entitled to reble damages against the Agent Defendants.

95.  As a direct and proximate cause of the Defendants’ actions, the Plaintiffs have
been damaged in excess of $15,000.00, plus interest thereon.

96.  As a direct end proximate result of the aforementioned acts, it has become
necessary for the Plaintiffs fo secure the services of an attorney, and the Plaintiffs are entitled w0
recover fees and costs incurred hersin as well as treble damages pursuant to NRS 598.0999(3),

SIXTH CAUSE OF ACTION
{Violation of NIRRS 645)
(Agent Defendants)
97, The Plaimtiffe repeat, re-allege and incorporate by reference each and every

allegation contained above, inclusive, as if fully set forth herein,
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- and living with Yanke, the owner of Tower and developer of the Spanish View Project.

8. Pursuant to NES 645.990(4) any officer or zgent of a corperation, or member or
agent of a limited-Hability company, partnership or association, who personally participates in or
is an accessory to any violation of NRS chapter 645 is subject to the penaifies prescribed thereln.

99, Pursuant to NRS 645260, where any person, limited lability company.
partnership, association or corporation, in consideration for (or expectation of) a commission,
directly or indirectly engages in any single act defined under NRS 645.030, such as negotiating a
sale or soliciting prospective buyers, that person or entity is acting within the capacity of a real
estate broker or veal estate salesman.

100.  Pursuant to NRS 645,252(1), the Agent Defendants were required to discloss to
the Plaintiffs: 1) any material and relevant facts, date or information which they knew, or should
have known, relating to the property, 2} each source from which they would receive
compensation as a resalt of the transaction, and 3} that they bad an interest in a principal to the
transaction.

101, Pursuant to NRS 645,320, 2 licensee is prohibited from desling with any party to
a real estate fransaction in a manmer which is deceitful, fraudulent, or dishonest.

102,  Upon information and belief, in or around 2003, Cutter was intimately involved

103.  Upon information and belief, Cutter and Berg were receiving monthly salaries
from Tower.

104,  Upon information and belief, in or around 2005, the Agent Defendants had 2
direct financial interest in the Spanish View Project.

105,  The Agent Defendants failed to disclose material facts in connection with their
solicitation to purchase an interest in land in the state of Nevada in viclation of NRS 645 et, seq.

106,  Asg a direct and proximate cause of the Defendants’ actions, the Plaintiffs have
been damaged in excess of $10,000.00, plus interest thereon,

107.  As 2 direct and proximsate result of the aforementioned acts, it has become
necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled 10

recover all fees and costs incurred herein,

Page 120719
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SEVENTH CAUSE OF ACTION
(Violation of NES 116 and Asseciated Punitive Damages— all Defendants)

108. The Plaintiffs repeat, re-allege and incorporate by reference each and every
allegation coszta'medl above, inclusive, as if fully set forth herein.

109, NRS 116.411(1} provides that a deposit made in connection with the purchase or |
reservation of a condominium unit must be placed in an escrow account designated selely for
that purpose until said monies are: (&) delivered to the seller at closing; (b) delivered to the seller
hecause of the purchaser’s default under a contract to purchase the unit; (¢) released to the seller
for an additional item, improvement, optional item or alteration; or (d) refunded to the purchaser.

I16,  NRS 1164113} provides that in lieu of placing a deposit in escrow a seller may
furnish a bond in & principal sum equal to the amount of the deposit as surety,

111, The Plaintiffs, each of them, entered into a into written Purchase Contracts with
the Tower Defendants and/or their agents, pariners, successors or assigns, 1o purchase a common
interest ownership unit in the Spanish View Project.

112, Plaintiff, each of them provided deposit monies in connection with their purchase.

113, Upon information and belief, Tower never posted a bond for said deposits |
pursuant to NRS 116.411(3).

114, Upon information and belief, Tower never placed the Plaintiffs deposits in an
escrow accoumnt destgnated solely for that purpose until said monies were to be: () delivered to
the seller at closing; (&) delivered to the seller because of the purchaser’s default under & contract
to purchase the unit; (¢} released to the seller for an additional iters, improvement, optional item
or alteration; or (d} refunded fo the purchaser.

115, Upon information and belief, Yanke, without the authorization of the Plaintiffs,
trensferred substantially all of Plaintiffs deposit monies info accounts which were uged 1o pay,
among other things, the personal expenses of the Yanke, Berg, and Cutfer.

116, Despite repeated reguests, the Defendents have failed and/or refused to retum

Plaintiffs deposit monies,

Page 13 0f 19
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117, NRES 115.4117(3) provides that punitive damages may be awarded for a willful
and material fatlure ‘o comply with NRS 116,

118, The Defendants have failed willfully and materiaily failed to comply with NRS
116.

119, As a direct and proximate result of the Defendants activities, the Plaintiffs have
béﬁzz dameaged in excess of $10,000.

120.  The Plaintiffs are entitled to punitive damages.

121, The Plaintiffs have been forced to retain the services of an attorney to prosecute
this matter and are entitled recover reasonable costs and atforney fees incurred herein as special
damages.

EIGHTH CAUSE OF ACTION
(Civil RICO - Yanke)

122, The Plaintiffs repeat, re-allege and incorporate by reference each and every
allegation contained sbove, inclusive, as if fully set forth herein.

123, Yanke engaged in racketeering activity as defined in NRES 207.390,

124, Upon mformation and belief, Yanke commitied & predicate act when was
involved in a scheme in which he took buyers and lenders monies for completed houses without |
the intent or ability {0 complete said houses in violation of NRS 207.360.

125, Upon information and belief, Yanke was sued as a result of his activities in Case
No.: 86-A-245508-C and Case No. 06-A-528584-C in the Eighth Judicial District Court in Clark
County, Nevada.

126, Upon information and belief, the eforementioned cases were initiated after July I,
1983 and Yanke has continued engaging in reiated acts of racketeering which have the same or
similar pattern, intents, results, accomplices, victims or methods of commission, or are otherwiss
imterrelated by distinguisﬁing characteristics.

127.  VYanke's racketeering actions are not isolated incidents,
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128, Yanke has utilized a Purchase Contract in relation fo the Spanish View Project
which provides that pofential purchasers must place their purchase monies into escrow account
which, after five (3) days, pursuant to Yanke's instructions is deposited into Yanke's company
bank secount.

129.  Upon information and belief, Yanke is not utilizing said money to complete the
Spanish View Project.

130, Upon information and belief, Yanke committed a subsequent predicate act when
prior fo Yanke accepting the Plainti{fs purchase monies he accepted purchase monies from other
purchasers under false pretenses,

131.  The Plaintiffs entered into a Purchase Contract and provided Yanke with deposit
mories in excess of $106,000.

132,  The Plaintiffs deposit monies have been removed from the sscrow acéount and
deposited in Yanke business accounnt.

133. Upon information and belief, Yanke is continuing to take purchase monies from
other potential purchasers, knowing that the Spanish View Project cannot be completed or
receive financing.

134, As a direct and proximate result of Defendants’ rackefeering activities, the
Plaintiffs have been damaged in excess of $10,000.

135, The Plaintiffs are entitied o treble damages.

136, The Plaintiffs have been forced fo retain the services of an attorney to prosecute

| this matter and are entitled recover reasonable costs and attorney fees incurred herein as special

damages.

NINTH CAUSE OF ACTICHN
{Conversion — the Tower Defendanis)

137, The Plaintiffs repeat, re-allege and incorporate by reference each and every

ailegation contained above, inclusive, as if fully set forth herein.
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138 The Tower Defendants have misappropriated, unlawfully exercised domain over,
and converted for their use and benefit the Plaintiffs purchase money t© the detriment of the
Plaintiffs,

139, By keeping the sbove-referenced funds, the Tower Defendants’ possession and
use of the funds demonstrates & claim of ownership which 13 inconsistent with the proper and
rightfisl ownership thereof.

140. The Plaintiffs have been forced 1o retain the services of an atlorney o prosecute
this matter and are enfitled to recover reasonable costs and attorneys fees incurred herein as
special damages

TENTH CAUSE OF ACTION
{Conspiracy—Agent Defendants and Equity Title)

141. The Plaintiffs repeat, re-allege and incorporate by reference each and every
allegation contained above, inclusive, ag if fully set forth herein.

142, Agent Defendants and Equity, amongst themselves, entered into an agresment
whereby they misrepresented material facts regarding the Spanish View Project,

143, The objective of the Defendants misrepresentations, among other things, was o

elicit deposit monies from the Plaintiffs.

144, Plaintiffs were harmed by Defendants conduct in excess of $10,000.00,

145, The Plaintiffs have been forced to retain the services of an attormney to prosecute |
this matter and are entitied to recover reasonable attorneys fess incwrred herein as special
damages,

ELEVENTH CAUSE OF ACTION
{Breach of the Duty to Disclose—-Agent Defendants and Equity Title)

144, The Plaintiffs repeat, re-allege and incorporate by reference each and every
allegation contained above, inclusive, as if fully set forth herein.

147, Americana solicited the Plaintiffs to purchase units at the Spanish View project.

148, Asg g result of the solichtation, the Plaintiffs enfered into Purchase Contractes with

the Tower Defendants {0 purchase & unit in the Spanish View Project.
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149, The Agent Defendants acted as the escrow agent for the sale of the units.

150.  The Agent Defendants and Equity Title had a duty to disclose their relationship.

151, Ecquity Title, as an escrow agent, also had a duty to disclose the Agent
Defendants’ misrepresentations to the Plaintiffs.

152.  Fquity Title and the Agent Defendants breached their duties of disclosure.

153,  As a direct and proximate result of Defendants’ breach of their duty of disclosurs,
the Plaintiffs have been damaged in excess of $10,000.

154. The Plaintiffs have been forced to retain the services of an atiomney to prosecute
this matter and are entitled to recover reasonable costs and aftorneys fees incwred herein as
- special damages.

WHEREFORE, Plaintiffs pray for a judgment against the Defendants as follows:

1. For Breach of Contract damages in excess of $10,000, plus interest thereorn;
2. For general damages in excess of $10,000.00, plus interest thereon;
3. For declaratory relief setting forth the particular rights and obligations of each

party with regard to Purchase Confract.

4, For statutory trebie damages;

5. For attorney fees and cosis incurred herein as damages pursuant NRS
598.0999(3N

6. For attorney fees and costs incurred herein as damages pursuant Purchase '
Contract;

7. For punitive damages; and
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8. For such other and further relief as the Court deems just and proper in its |

premises.

T
Dated this’ffday of March, 2005,

B

y:
Terry A. Coffing, Esq.
Nevada Bar No. 4949
Brian R. Hardy, Esq.
Nevada Bar No. 10068
16001 Park Run Drive
Las Vegas, Mevada 85145
Attorneys for Plaintiffs
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CERTIFICATE OF MAILING

. 245 “
I hereby certify that on the Q\‘ day of March, 2009, I served a copy of the foregoing
SECOND AMENDED COMPLAINT upon each of the parties by depositing a copy of the
same in a sealed envelope in the United States Mail, Las Vegas, Nevada, First-Class Postage

fully prepaid, and addressed to:

William H, Heaton, Esq, Michael E. Stoberski, Esq.
NITZ, WALTON & HEATON, LTD. OLSON, CANNON, GORMLEY &
601 8. 10th Street, #201 DESRUISSEAUX
Lag Vegas, Nevada §9101 9950 W. Cheyenne Avenue
Attorneys for Defendants Las Vegas, Nevada 89129
Tower Homes, LLC & Americana, LLC dba
Rodney Yanke Americana (roup, Jeannine Cutter ,

Mark L. Stark & David Berg,

and that there is a regular commumnication by mail between the place of mailing and the places so |

addressed. (/ T M\\\‘\ /f N
_ A

|\.\ \, ( = \;:
P K/ [S

Rikki M. Pol, an employee of I\z(arquis & Aurbach
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The Motion to Confirm Plan of Reorganization (“Motion™) filed by Willlar A, Leonard, Ir.
“Trustes™), the Chapter 11 trugtee of the haniountey estaie of Towey E—Iemfssb LLC (“Debtor™, came
> ke
on reguiarly for hearing on November 17, 2008, at 9:30 a.m. in Cowrtroom 3 of the shove-entitlad

Court, United States Bankeimtey Jodge Bruce A, Markell presiding. The Trusgtes appeared in nereon
ey B i 4 PRt F

Taiil by Hi¥ counsel, Tames P HIl of Suliivan, Hill, Léwin, Rez & Engel. All other appearances are

noted in the Court’s record of the hearing,
The Court baving considered the Motion, ifs supporting papers, the combined Disclosure
Statement and Plan of Reorganization, the opposition filed thereto, and the stipulation resolving the
opposition; the Court having previcusly entered an order conditionally approving the Trustee’s
disclosure statement; the Cowrt having entered findings of fact and conclusions of law concurrently
herewth notice of the Motion appearing sufficient and proper; and good cauge appearing therefor,
[TI8 HEREBY ORDERED that
1. The disclosurs statement aspect of the plan is granted final approval as containing
“adequate information”™ within the meaning of section 1125 of fhe Bankﬁzp‘tcy Code (11 US.C. 8§
1071, et seq.). ‘

o

and epproved in ifs entirety, A copy of the Plan as smended is attached as B ibit “A” hereto. To

the extent of any conflict between the Plen and this order (“Confirmation Order™), this Cezzﬁ'matxon

' Order shall control. The Trustee is authorized fo take all steps and do all things necessary to

implement the Plan. All terms not defined hevein shall have the meaning g'lvam them in the Plen, or
ifnot defined in the Plan, then in the Motion.

"

3. The failure to reference or discuss any particuler provision of the Plan in this

Confirmation Order shall have no effect on the Court's approvel and authorization of, ar the validity,

binding effect, and enforceability of, such provision. Fach provision of the Plan is awthorized and

approved and shail have the same validity, binding effect, and enforceability as every other provision |

of the Plan, whether or not mentioned in this Confirmation Order,

4, Purzuant to section 1141 of the Bankrupiey ‘”{xde (1105 § 10, et sea), and

B mLa

2 ‘ SODMAPCDOCRPCDOCS 29128212

2. e Plan, subject to the modifications anneunced in open court( “Plan™, is confirmed

& Plan, or this
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Confirmation Crdey, the provisions of the Plen (including the exhibits thereto, and all documents and
agreements exscuted pursuant to the Plan) and this Confirmation Order shall be binding on () the
Debror, (i) the Trustes, (i} any person acquiring propercty under the Plan, and (N 3 all holders of

Claims against and Interests in the Debior or its banicruptey estate, whether or not dmpaired under the

" Plan ard whiether ornot, i imipaived, aiy sick bolder accsptad the Plar)

5. On the Effective Date, except ag provided in the Plan or related settlement agreements
teferred to in the Plan; (A) Creditors of the Debtor whose Claims are dealt with by the Plan and this
Confirmation G:dar' are restrained and enjoined from the commencement, taking, or continuance of
any action, or the employment of any process: (i) to collect such Claims or debts from the Trustee,
the Deblor or its bankruptoy estate,ror from property of the Debror or its bankruptey sstate; G
which may directly or indirectly interfere with or impair the Trustee’s administration of property of
the Debtor’s bankroptey estate; or (1) to collect on a claim or alleged claim that is satisfied or
treated under the Plan; (B) this injunction shall be bmdmg on all Creditors, parties tn interest, and
other Persons, and their respéctive officers, agents, membex:g, employees, successors, and assigns;
and (C) the assets and property of the Debtor and its bankrupley estate shall be held by the Trustes to
be administered free and clear of each and every claim, len, encumbrance, acti{}n, succegsor Hability
procesding, setoff, couﬁterciam, or claims for equitable relief of any type or nature, except as
expressly provided for by the Plan,

6. In the event that & Timely Refinancing is achieved in accordance with the terms of the
Plan, then (&) all executory Purchase Contracts shall be assumed pursuant to the provisions of
sections 365 and 1123 of the Bankruptey Code, other than any executory Purchase Contract that is
the subject of a motion to reject filed prior 1o and pending on the Co:aﬁ-zmaf:ion Diate, _which shall be.

rejected aocording to the terms of such motion; and (b) all other exccuiory conmacts to which the

Debtor may be & party shall be rejected, other than any executory contract or unexpired Jease that is

the subject of a moticn (o assume filed prior to and pending on the Confirmation Date, which shall
be assumed according to the terms of such motion. Inthe event that 2 Timely Refinancing is not
achieved, then (I} all executory contracts and unexpired leases to which the Debtor may be a party
shall be rejected, other than any executory contract or unexpired lease that is the subject of a motion

3 SODMAVCDOUSPCIHOCS01 280 T
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foy AS8TETE h ed p 1‘%@1 0 anc pem‘z on the Confirmation Date, which shall be assumed according to

the terms of such motion. Any assumption or rejection effected under this paragraph and not the
subject of a specific assumption or rejection order shall be deemed to have cccurred en the date that

the Trustee files the notice described in Section V(BY3MI) of the Plan; provided, however, that in the

1 event of & dishlite Gver whsther & Tirfiely Rifinahtcing hds béet achieved, sy assum mpton or

rgjection effected wnder this paragraph shall be deemed to have ocowred on the date that any Cowrt
order resolving the dispute becomes final,
7. Pursuant to section 1142(b) of the Bankruptey Code, the Trustee is authorized end

empowered to (&) execute and deliver any instrument, agreement or document required fo effect a

| wansfer of property dealt with by the Plan; and (b) to perform any other act that is necessery,

desirable or required to consummate the Plan
8. Pursuant to section 105 of the Bankruptey Code, the Trustes is authorized and
empowered o take any and all actions reascnably necessary to implement the transactions

{;Grz%amplatéd by the Plan and this Confirmation Order, all without further corporate action or action

of the managers or members of the Debtor, including, without limitation, matiers under the Flan

invelving the organizational structure of the Debtor or corporats astion by the Debior,

g, Pursuant to section 1146(a) of the Bankrupicy Code, the issuance, transfer, or
exchange of notes or equity securities under the Plan, the creation of any mortgage, deed of trust, or
other security interest, the ma’k:iﬁg or assignmient of eny lease or sublease, or the making or delivery
of any dead or other instrument af trapsfer under, in furthersnce of, or in connecion with the Plan
including, withowt Hmifetion, any agreements of consolidation, deeds, bills of sale or assignments
executed in connection with any of the transactions contﬁmplateé. under the Plan, shall not be subject
to any stamp tay, transfer tax, mortgags recording Tee, or other similar tax,

10. All Professional Persons, or other Persons requesting compensation or reimbursement

-of expenses pursuant Lo any of sections 327, 328, 330, 331, 503(b) and 1103 of the Bankruptoy Code

for services rendered on or before the Confimmation Date (Including, fnier alig, any compensation
requested by any Professional Person or any other Person for making a substantia! contribution in
the Bankruptey Cases) shall file with the Court and properly serve an application for final allowance

4 ODMARPCDOCSPCDOCE2S 128242 -
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| Confirmation Date, or (i) such later date as this Court shall order upon apphication made prior o the

invoice to the Office of the United States Trustee and any other party specifically requesting in

parly requesting payment within 10 days of service of & given invoice, the Trustee may nay such

invoice without further order of the Court. T the event that an objection to a given invoice is served

| before the Effective Date.

Case 07-13208-bam  Doce 307 Entered 12/08/08 18:08:23  Page 5 of 85

of compensation and reimbursernent of expenses no later than (1) sixty (60) davs after the

end of such 60-day period. The Trustee shall be paid in accordance with the terms of Section VHI{E}
of the Flan.

IT. | Compensation Tor sérvités téndered and for réimbursement of expenses by the
Trustee or a Professional Person after the Confirmation Date need not be approved by the Court,

The Trustee or Professional Persons may invoice the estate directly, and shall previde a copy of such

writing to the Trustee a copy of such post-confirmation invoices (not merely having requested notics

generally in the bankruptey case). In the event that no objection is served on the Trustes and the

on the Trustee and the party requesting payment within 10 days of service of & given invoice, the
party requesting payment may submit an applcation to the Court for review of the request for
comnpensation and relmbursement, and the Court retains jurisdiction to hear and apprave such
application and compel payment thereon. Such post-Confirmation Date compensation for services
rendeted and reimbursement of expenses shall be considered an ordinary expense of the Debtor’s
bankruptey estate.

12, Al fees payable by the Trustee op behalf of the Debtor on or before the Effective

-

Drate pursuard to section 15930 of Tile 28 of the United States Code shall be paid by the Trustee on or |

3. Exceptas otherwise provided in the Plan and this Confirmation Order, notice of all

subsequent pleadings in these Chapter 11 cases shall be limited to counsel for the Debtor; the
Trustee; the United States Trustee; Yanke; Bank of George; OneCayp; the Petitioning Creditors; the

Joining Creditors; as well as Donna Ogborn, Bsq.; any party dirsctly affected by the relief requested
in apleading; and any other party requesting such notice by a writing delivered (o the undersigned

counss] after the Effective Date, unless otherwise specified in an order by this Court, The Trustes

i

LAy
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shall provide notice to all areditors and parties inin

£

mitation of notice, and
{ii} the opportunity to request in writing continued notics.
14, Pupsnant to sections 1123(2) and 1142(2) of the Bant mzpfcy Code, the pravisions of

this Confirmation Order, the Plan, or any amendments or modifications thereto skall apply and be

| eafoiceable notwithstanding any otherwise applicable noh-bankripicy faw,

15, The Trustee and the Debtor's bankruptey estate shall retain all Claims or Canses of
Action that they have or hold against any party, including against “insiders” of the Deltor (as that
term is deDined in Banloupicy Cods section 101(31)}, whether arising pre- or post-petition, subject to
applicable state law statutes of limitation and related decisional law, whether scunding in tort,
contract or other theory or docirine Of law or equity. Confirmation of the Plan effects no settlement,

compromise, waiver or refease of eny Claim or Cause of Action unless the Plan, related serlament

agresments referred to in the Plan, or this Confirmation Order specifically and wnambignovsly so

provide, Upon the Effective Date, the Trustee will be designated as representative of the Estate
under section 1123(b)(3) of the Bankruptey Code and shall, except as ofherwise provided hereiﬁ,
have the tight fo assert any or all of the above Causes of Action post-confirmation in accordance
with appiicable law. Notwithstanding the foregoing, netther the Trustee, the Debior, nor the Estate
have, ot shall assert, any claims or Causes of Action agsinst Bark of George, or with respect 1o the
SPF Financing.

16, When the Trustee has determined in his reasonable business judgment that the Plan

has been substernially consummeted, hie shall file an application for & final decree as reguired by

Federal Rule of Banlauptey Procedure 3022, This application may be granted pricr to full

consummation of the Plan, Notwithstanding the entry of such final decree and the closing of the
Chapter 11 ease, the Court shall hear controversies axising thercafier that are within the scops of the
provisions of the Plan, of this Confirmation Order, or of other order of this Court regarding retained
jurisdiction over the case and the parties in interest thereto. In addition, any party in interest may
nrove to reopen the Chapter 11 case if necessary to obtain relief that otherwise could not be obtained
absent reopening of the cass, Any request for such relief raay be heard concurently with & motion

fi

& SODMAPCDOCEPCDOCSET 12870
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o b

fO reopen the case, and the same may be heard on an emergency basis if expedited relief is necessary

under the circiumetances,

17, The Court reserves jurisdiction (o the extent set forth in Section X(I) of the Plan and

as provided by law
S

CATIS SOORDERED.
Submitied by
SULLIVAN, HILL, LEWIN, REZ & ENGEL
A Professional Law Corporation,
By, le/ James B HIlT
JAMES P HILL
ATTORNEYS FOR WILLIAM A,
LEONARD, IR.,
CHAPTER 11 TRUSTEE
APPROVED/DISAPPROVED:

SHEA & CARIYON, LTD.

By: failed to respond
SHLOMO S, EHERMAN, ESQ.
COUNSEL FOR BANK OF GEORGE

AFPROVED/DISAPPROVED:
SYLVESTER & POLEDNAK, LT

By: failed fo respond
JAMES MACROBRIE, E80,
COUNSEL FOR ONECAP
MORTGAGE CO,

7 SODMAPCDOCTPCDOCEZD12820
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APPROVED/DISAPPROVED:

GORDON & SILY ER
By failed o respond
WILLIAM M. NOALL, ESO.
. COUNSEL FOR HB PARKCO

COONSTRUCTION, TNC, REGIONAL
STEEL FOT{T’ORAHOW and NEVADIA
READY MIX CORPORATION

APPROVED/DISAPPROVED:

FENNEMORE CRAIG P.C.

By failed 1o respond
JON T. PEARSON, ESQ.
COUNSEL FOR ATLAS

MECHANICAL, INC; BUILDING
CONSENSUS, INC

HARRY ELLIS DEV. EREALX,

HELIX ELECTRIC OF "JEVAIJA
LEDCCR CONSTRUCTION, INC and
WPH ARCHITECTURE, NE,

APPROVED/DISAPPROVED:

 MARQUIS & AURBACH

By

DONMA M. OSBORN, ES(.
COUNSEL FOR FERGUSON
ENTERPRISES and HUGHES WATER,
& SEWER, LT3,
APPROVED/DISAPPROVED:

MARQUIS & AURBACH

By

DONNA M, OSBORN, E3Q.
Covusel for Numerous Pre-Purchasers
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APPROVED/DISAPPROVED:
NITZ, WALTON & HEATOH, LTD.

By: fatied to respond
WILLIAM H. HBATON, ESG,
© T COUNSEL FOR RODNEY VANKE'
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APPROVED/DISAPPROVED

FEMNNEMORE CRAIG P.C,

o
i

JON T PEARSON, EEQ.
COUNSELFORATLAS 7 ©
MECHANICAL, TNG; BUILDING
COMNSENSUS, INC;
HARRY ELLIS DEVEREAUX;

LI ELECTRIC OF NEVADA,
LEDCOR CONSTRUCTION, INC.; and
WPH ARCHITECTURE, INC,

APPROVED/MDISAPPROVED

MARGQUIS %A /

By: )‘/\ )
TONNA M. GSBO“{T LG
COUNSEL FOR FERGUSON
ENTERPRISES and HUGHES WATER

& SEWER, LT

APPROVED/DISAPPROVED
MARGUIS & ?URB
By: y\/é

DONNA M. OSBORN, BSQ,
Counsel for Numerous Pre-Puorchasers

APPROVED/DIEAPPROVED
NITZ, WALTON & HEATON, LTD,

WILLTAM 0, GEATON, 280,
COUNSEL FOR RODNEY VANKE

DNl —
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CERTIFICATION - LOCAL RULE 9021

In accordance with Local Rule 9071, counsel submitting this document(s) certifies as follows {check
onel:

The Cowt waived the requirements of LR, 0021,

Voo No parties app-eared or filed written objections; apd there {s nio Trustee appointed in the case.

wntb. 1 bave delivered 2 copy of this proposed order to all counssl who appeared at the hearing, any
unrepresented parties who eppeared at the hearing, and any Trustee appointed in this case, and each
has approved or disapproved the erder, or failed to respond, as indicated below (ist each party and
whether the party has approved, disapproved, or failed to respond to the document):

s William A, Leonard, Jr, is the eppointed Trusteé and the client of undersigned counsel.

« Donna Osbomn, counsel for Ferguson Enterprises, Hughes Water & Sewer, Lid., and
manerous pre-purchasers, approved the order, .

& Ghlomo Sherman, couasel for Bank of George, failed w0 respond.
James MacRobbie, counsel for OneCap Mortgage Co., failed 1o respond.

¢ William M. Noall, counsel for HB Parkeo Construction, Ine.; Regional Steel Corporation;

and Mevada Ready Mix Corporation, failed to respond.
¢ Jon T. Pearson, counsel for Atlas Mechanical, Ine.; Building Consensus, Inc.; Harry Eliis

Devercaux; Helix Electric of Nevada;, Ledcor Construction, Inc.; and WPH Architecture,

Inc., failed to respond.
o William H. Heaton, counsel for Rodney Yanke, failed to respond.

By: /5 Christing 4 Roberts
Christine A, Roberts
228 South Fourth Street, First Floor
Las Vegas, NV 89101
Attorneys for William A. Leonard, Jr.

s
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SULLIVAN, HILL, LEWIN, REZ & ENGEL
A Professional Law Corporation
James P Hill, CA SBN 50478
Christine A. Roberts, NV SBN 6472
Elizabeth E. Stephens, NV SBN 5788
228 South Fowth Street, First Floor
Las Vegas, NV 89101
Telephone: (702) 382-6440
Fax Number: (702) 384-0102
HEmail; hill@shiaw.com

Attomeys for William A. Leonard, Jr.,
Chapter 11 Trustee

UNITED STATES BANKREPTCY COURT
BISTRICT OF NEVADA

CASE NGO, BK-S-07-1320B-BAM
Chapter 11 {Involuntary}y

bre

TOWER HOMES, LLC, & Nevada himited
lizbility company, dba Spanish View Tower
Homes, ' Bats: November 17, 2608
Time: %:30 a.m.
Debtor, .
Ctimp.: BAM - Courlroor 3
Foley Federal Building
300 Las Vegas Blvd. South
Las Vegas, NV 89101
Judge: Hon. Bruce A, Markell

NPT W SN LTSI S SR S

TRUSTEE'S DISCLOSURE STATEMENT AND PLAN OF REORGANIZATION
{amended as approved af confirmatisn hearing)
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1 William A, Leonard, Jr. (the “Trustee”™), the Chapfer 11 trustee of the bankruptcy estate
2 | of Tower Homes, LLC (the “Dyebtor™), hereby files his Disclosure Statement and Plan of

o . . . . 1
3 4 Reorzanization (the “Disclosure Statement,” or the “Plan™}.

4 L

5 EXECUTIVE SUMMARY

b A Overview

7 The Trustee’s Plan ig described in detail below. In summary, it offers two alternative

8 Y sclutions for satisfaction of Creditors’ Claims. Oue alternative provides the Debior and its

& § principal, Rodney Yanke, a short period of time (in addition to that already enjoyed) to complete
10 4 arefinencing of the Debior’s Spanish View Towers real estate project. The second alternative
1T | provides sale procedures for the certain sale of the Property within & definiic time period should
12§ the Debtor and Yanke fai] to consummate and close a refinancing of the Property in the time
13§ afforded thewm 1o do so. Payments on account of Creditors’ Claims depend on which alternative
14 | s implemented. If the Diebtor and Yanke achieve & refinancing, all Allowed Claims will be paid
L5 | in full, If the Debtor and Yanke fail to achisve a timely refinancing, Creditors’ Claims will be
16 & paid, if at all, depending on the ultimate sale price achieved for the Property, and upon each
17 § Creditor’s relative priosity in terms of allowed, perfected liens against the Property and in terms
18 | of the priority their Claims held as established by this Plan and the Bankruptey Code. The
19 I weatment set forth herein represents the resulis of arms length setflement negotiations between
20 | and among the Trustee, Yanke, OneCap (as holder of multiple classes and priorities of Claima),
21 4 the Mechanics’ Lien Claimants, and the Pre-Purchaser Claimants. Creditors and other parties in
22§ interest are vrged to read this Plan carefully fo more fully understand the treatment of Creditors”
23§ Claims, Equity Tnterests and the Debtor’s assets.

24 B. The Plan Will Allow for Greater Recoveries by Creditors

25 The Trustes beleves that the freatment of Creditors under this Plan will result in 8 grewter

26 || recovery for Creditors than that which is Iikely to be achisved under liquidation in a case under

~ g 1 N , R N  mes C o
28 A glossary of defined ferms is provided at the end of this document, beginning st page 59 below,
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Chepter 7 of the Bankrupey Code. Absent confirmation of the Plan, the Trustee believes thar
senior Secursd Creditors would Ukely Toreclose on the Property, and that a foreclosure sale
would not realize maximum vehse for the Property. The Plan avolds g hurried “fire sale™ of the
Property, and instead provides for & fully-advertised sale of the Property aver 2 reasonable time
neriod with the help of seasened professionals - all of which should help realize maximuom value
for the Property. The Plan also provides for the possibility -- albeit remote - of a Timely
Refinancing, under which ali Allowed Claime will be satisfied in full -- a result not probable in 2
Houidation under either Chapter 7 or the Plan. The Plan will also allow distributions to Creditors
to e made sooner than would be possible under Chapter 7. Barier payment will likely mean
higher payment, because the more time passes, the more interest accrues on the senior Secured
Claims.

Attached as Exhibit “1” hereto are the Trustae’s Financial Projections which show
various possible ouicomes for Creditors m the Bankraptey Case. The maodals make clear that in
order for Class 14 Unsecured Claims to receive any distribution, (1) Vanke must achieves a
Timely Refinancing (Including the required negotiation of discounted Claim amounts), or (i) the
Property must sell for $90 million or more, and the Trastee must achieve suecess with Claim
objections. .

The Trustee believes that the alternative to the Plan is liguidation through foreclosure by
the senior priority Secwred Creditors and lkely litigation smong Classes of Secured Creditors
spanning many years and invelving many fens of thousands of dollars of litigation expenses, and
offering no guarantoed returns.

C. The Trustee Recommends that You Vote to Accept the Plan

Baszed on the factors desorthed ahove, the Trustee believes that confirmation of the Plan

15 11 the best interest of Creditors. The Trustee, 1o consubtation with senior priority Creditors and

the Debtor, recommends that Creditors vote 1o aceent the Plan.

i
iy

.y
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I
ETRODUCTION

Chapter 11 of the Bankruptey Code aliows a debtor, & court-appomted trustee, creditors

and other parties in interest to propose a plan of reorganization. A plan of reorganization

provides the means for a debtor to reorganizs its financial affars and continue to operate, or to

Hquidate, or a combination of both, A disclosure stalement describes the assumptions that
underlie the Plan, how the Plan will be executed, and the treatment of creditors’ and other
parties” claims and interests, A disclosure statement must contain mformation of & kind and in
sufficient detafl to enable creditors and other parfies who are affected by the Plan to vote
intetligently for or against the Plan or to object (o the Plan,

THE DOCUMENT YOU ARE READING IS A COMBINED DISCLOSURS

STATEMENT AND PLAN OF REORGANIZATION, AS THOSE TERMS ARE USED IN

THE BANKRIPTCY CODE. The Trustee is the party proposing the Plan and sending you this

combined DHsclosure Statement and Plan of Reorganization. The Trustes, in consultation with

the Debtor and the secured creditors holding the largest claims n this case, has proposed the Plan
to provide the treatreent for all claims againet and equity interests in the Debfor. The Plan
provides that the Debtor be afforded a brief opportunuty (60 or 90 days) to atternpt to refinance
ite real property. If the Debtor tmely achieves such a refinancing, all allowed claims of creditors
will be paid in fudl. 1f the Debtor doss not timely achieve such # refinancing, then the Trustee
wiil liguidate the Debtor’s assets and use the liquidation yroceeds to pay allowed claims of
creditors in the priority sef forth below, to the extont that such proceeds allow. The procedures
for refinancing and sale are discussed in detail below,

The Bankruptey Court has preliminarily approved the deoument you ars reading 8s a
Dsclosure Statement containing adequate information in sufficient detail to enable parties
affscied by the Plan to make informed judgments about the Plan. The Baslouptey Court will
mzlce a final determination respecting the adegquacy of this Disclosure Statement af the
Confirmation Hearing {defined below). The Banlouptey Court hay not vet confirmed the Plan,

and therefore the Plan is not vet binding.

SODMANCDOCSPCDOUSIRIS65°8
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5

READ THIS DIsCT OSURE STATEMENT CARFFUTLLY TO FIND OUT THE

FOLLOWING IMPORTANT INFORMATION:

i HOW THE PILAN WILL AFTECT YOUR CLATV

Z. WHAT RIGHTS YOU HAVE WITH RESPECT TO VOTING FOR GR.

AGAINST THE PLAN:

3. WHAT RIGHTS YOI HAVE WITH RESPECT TO ORBJRCTING TO THE

PLAMN: AND
4. HOW AND WHEN TO VOTE FOR OR AGAINST THE PLAN.

This Disclosure Statement cannot tell you everything about your rights. You should
consider consulting your own lawyer to oblain more specific advice on how the Plan will affect |
you aizd what 15 the best course of sction for you.

The information contained in this Disclosure Statement has been submitted by the
Trustee, unless expressly attributed to other sources. The Trustee has avthorized no
representations concerning the Debtor or its financial affairs other than those representations set
forth in this Disclogure Statement.

Except as may be set forth in this Disclosure Statement, the Bankniptey Court has not
approved any representations concerning the Debtor or the value of its assets, The Trustee has
not authorized any representations or inducement fo secure accepiance of rejection of the Plan
other than as contained hevein and approved by the Bankruptey Court,

The statements contained in this Disclosure Statement are based upon information
obtained by the Trugice from the Debior’s books and records, as well as through forma! end
informal discovery conducted by the Trustee with the Debtor’s former officers, directors,
employees, atiorneys and acoountants, and wit other parties in interest. Such statements are
made a8 of the date of this document, unless another date Is specified. Neither delivery of this
Drisclosure Statement nor any exchange of rights made in connestion with this Disclosure
Statement or the Plen shall under apy circumstances ereale an saplication that there has been no
change in the facts set forth in the Disclosure Statement since the date the Disclosure Statement

was prepared. Although the Trustee believes that the confents of the Disclosure Statement ars

SODMAPCROCSPUDOCRIELSERE

326



[

[ ] ) [ I
o A J Tad 3

3
-3

Case 07-13208-bam Doc 307 Entered 12/08/08 15:08:23 Page 22 0f 85

| complete and accurate io the best of his knowledpe, nformation and belief, the Trustes is unable
fo warrant or represent that the information contained herein is without any inaccuracy.

The fipancial data and other facts relied upon i formulating the Plan are based upon the
Debior’s books and records. The Trastee, as the Plan proponent, represents that everything
stated in the Disclosure Statement is true to his best knowledge and belief. The Trustee has
inchaded in this Disclosure Statement as Bxhibit “17 certain Financial Projections reflecting how
claimg will be paid either through sale or refinancing of the Debtor’s assets, Those projections
represent the Trastee’s predictions of future events based upon various assumptions. Those
anticipated or expected future events may or may not occur, and the projections may not be
relied upon as either a guarantee or ag other assurance that the projected results will actually
gocur. Thus, while the Trustee believes that such projections are reasonable, there is no
asgurance that they will prove to be accurate. Because of all the uncertsinties inheren! in any
predictions of future events, all Creditors and other interested partiss should be aware of the risk
associated with these projections and the possibility that the actual experience in the future may
differ in material or adverse ways.,

The Bankruptey Court has not vet confirmed the Plan described in this Disclosure
Statement. In other words, the terms of the Plan are not yet binding on anyone. If, however, the
Bankruptey Court later confirms the plan, then the Plan will be binding on all Creditors in this
case, and will provide the means for treatment of all Creditors” and other partles” Claims and
irterests.

The Plan i intended to resolve, compromise and setile sl Claims, disputes, and Causes
of Action between and among all parficipants and as to all matters relating to these proceedings,
except as expressly provided otherwise in the Plan. If the Bankrapicy Court confirms the Plan, |
Creditors” Claims, if and 1o the extent allowed, will receive the freatiment provided by the terms
of the Plan.

i
1
Iy
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438
YVOTING INSTRUCTION AND THE PLAN CONFIRMATION PROCESS

Al Creditors are asked to vote to accept of reject the Plan. Al voung will be by baliots
in 2 form approved by the Bankruptey Court. Based on the results of voting, the Bankruptey
Court will examine wheather each Creditor Class has accepted the Plan by the requisite majority.
if all Classes vote to accept the Plan, the Plan will be confirmed if the Bankruptey Court
determines that the Plan meets certain legal requivements. See generally, Baskruptcy Code
| section 1129(a). If at least one Class of Creditors, but fewer than all Classes, has voted to accept
the Plan (without considering the vote of insiders), the Trustee will seek confirmation of the Plan
pursuant io the “cramdown” provisions of Bankruptey Code section 1129(b). Cramdown ig
discussed 1o greater detail in section II{DY4) below.

A Annraval of the Diselogure Statemwens

The Bankrupy Code requires that a disclosure staternent contain “‘adequate information”
sufficient fe allow a reasonable hypothetical investor to make an informed decision regarding a
plan of reorganization. The document you are reading is a combined disclosure statement and
plan of reorganization. The disclosure statement aspect of this document has been conditionally
approved by the Bankruptey Cowurt’s order entered August 21, 2008, Tt has not yet received final
appraval by the Bankruptey Court. The Bankruptey Cowrt will address the issue of final
approval of the disclosure statement aspect of this document at a hearing on November 17, 2008,

If vou wish fo obiect to the adeouacy of this Disclogure Statement, vou must file an ohisction

with the Rankruntoy Conrt and serve it on the undersioned coansel and ather parties requesting

special notice i this case no later than October 21, 2008,

B. Holders of Clatms Elivible to Vote For or Agatnst the Plan

Under the Bankruptey Code, only the members of those {lasses whose Claims are
impaired under the Plan are enfitled to vote for acceptance or rejection of the Plan, “Impaired”
penerally means “changing or altering the legal or equitable rights of such Creditor,” In this

case, Classes 2, 3,4, 5,6, 7, 8,9, 10, 12, 13, 14, 15 and 16 are impaired verder the Plan.
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Accordingly s the holders of 21! Claims in those Classes are entitled o vote to accept or o reject
B Y
the Plan.

. Voting Instructions

A ballot acéompanies this document for Creditors to use in voting on the Plan. To vote
on the Plan, indicete (he amount of your Claim, and whether you accept or rejoct the Plan on the
ballot, If you have a Claim in more than one Class, you should submut a ballot for each Claim
falling within each Class, Creditors entitled fo vote to accept or reject the Plan may vote by
completing, dating, signing and retorning the accompanying baliot via regular United States
Postal Service mail or by personal hand delivery to the Trustee’s counsel, Sullivan, Hill, Lewin,
Rez & Engel, Attn: James P, Hill Esq., 228 South Fourth Street, First Flooy, Las Vegas, Nevada,
84141, or via facsimile actually received at (702) 384-9102.

INQRDPER TOBE COUNTED, YOUR BALLOT MUST BE RECEIVED NOT LATER

THAN 500 PM (PACIFICY ON NOVEMBER 3, 2008, The risk of non-receipt or late receipt

of ballots, whather due to United States Postal Service error or any other reason, is entively on
the yoting Creditor,

D Accentance of the Plan

For the Plan to be accepted and thereafter confirmed without resort to “cramdown,” it
must be acoepted by sach impaired Class.

i, Accentance bv a Class of Claims

In accordance with Bankruptey Code seetion 1126, a particular Cless of Claims will be
deemed to have accepted the Plan only if holders representing af least two-thirds (2/3) in amount
and more than ope-half (1/2) in number of Claims against the Debtor that have voted in that
Class have accepted the Plan,

2. Deemed Acceptance/Reiection

Pursuant o Bankmuptey Code section 1126(6), an unimpaired Class and each holder of a
Claim in that Class are deemed to have accented the Plan, and those Creditors do not voie on the
Plan. Under the Plan, Classes | and 11 are undmpaired, and, accordingly, such Classes are

deemed. to bave accepted the Plan under this provision.
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-

3. Comparison to Chapter 7

I ovder to condivm the Plan, the Banlouptey Court must deterrmine that the Plan provides
to each Creditor (in an impaired class) who does not accept the Plan property of a value, as of the
Pffective Date, not less than the Distribution that such Creditor would receive or retain if the
Debtor were Hguidated in & case under Chapter 7 of the Banlouptey Code, This requirement, set
forth in Bankruptey Code section 112%(a)(7)(A), is commonly referred to as the “best interests of
creditors™ fest. The Trustes believes that the Plan meets this requirement and that, if necessary,
the Bankruptey Court will make such a determination. A hiypothetical Chapter 7 Hquidation
analysis is set forth fn detail at section IX below.

7y
i

4, Confirmation Without Accentance (“Cramdown

Bankruptey Code section 1129(b) provides that the Plan may be confirmed by the
Bankmptey Coust, even if nof accepted by every impaired Class, if (i) at least one impaired Classg
hag accepted the Plan (determined without including any acceptance of the Plan by any insider),
and (i} the Bankruptey Court finds that the Plan does not discriminate unfairly against, and is
fair and equitable with respect to, the rejecting Class(es).

With respect to each Class of Sseured Claims, the requirement that the Plan be fair and
equitable to an impaired rejecting Class means that a Plan must provide:

{a}  thateach holder of a Claim in‘-such Class will (1) retain the Hens secuzing suich
Claimm, and (i) receive deferred cash payments totaling at least the value of the scourity interest
(a3 of the effective date of the plan);

(b} for the sale of property sublect to the Hens securimy such Clawm, free and cloar of
such liens, with the Hens to attach to the proceeds of such sals, and to be freated as described in
section (a) above or (¢) below; or

{cy  for the reslizstion by each holder of a Clanm in such Class of the indubitable
equivalent of such Claim,

With respect to each Class of Unsceured Claims, the requirement that the Plan be fair and
equitable t0 an impaired rejecting Class means that (i) each holder of 2 Claim in such Class will

receive property of a vahue equal to the allowed amount of such Claim, plus interest, or (it} no

SODMAPCDOCHPFCIOCEZER25608 T 2
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b

holder of a Claim or Equity Intersst that is junior to sach Class will receive any property vader
the Plan on account of such junder Claim or Equity Interest.

If any impaired Class does not accept the Plan, the Trustee will seek confirmation by the
“cramdown’ provisions of section 1129(b}, provided that all of the applicable requirements of
section 1129(a}, other than scction 1128(a)(%}, have been met,

5. Confirmation Hearine

The Basnlauptey Court will hold a hearing with respect to confirmation of the Plan to
determine whether the Plan has been accepted by the requisite number of Creditors and whether
the other requirements for confirmation of the Plan have been satisfied, The issues to be
determined through the confirmation hearing include (without limitation) issues relating to
notice, value of property, and feasibility of the Plan. In the event of a cramdown, the Trustee
must also prove, among other things, that the Plan does not discriminate unfairly againgt, and is
fair and equitable to, anv non-accepting Class(es). THE TIME, PLACE AND DATE OF THE
HEARING ON CONFIRMATION, AND THE DATE BY WHICH OBJIECTIONS TO
CONFIRMATION MUST BE FILED AND SERVED, ARE SPECIFIED IN THE
BANKRUPTCY COURT ORDER APPROVING THIS DISCLOSURE STATEMENT AND
THE NOTICE OF HEARING THAT ACCOMPANIES THIS DISCLOSURE STATEMENT.

&, Identity of Person to Contact For More Information Regarding the Plan

Axy nterested party desiring further imformation about the Flan should contact the
Trustee’s general bankrupiey counsel, James P. Hill, Esq., of Sullivan, Hill, Lewin, Rer & Engel,
whose contact information 18 set forth ahove on the cover sheet to this combined Plan and

Drisclosure Statement,

E. The Trustee Reconunends That You Vote to Accept the Plan

Rased on the factors described i this document, the Trusiee believes that his Plan will
allow for the greatest possible Distributions to Creditors, Accordingly, the Trustee strongly

urges all Creditors to vode to accept the Plan in accordance with the procedures descrbed herein,

NODMAWCDOUSWPCDOCHIRIIENE B o]
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] V.

2 FACTUAL BACKGROUKD

3 A, The Debior’s Backeround and Pre-Bankruntey Operating History

4 The Debtor ig a mited liability company formed under the laws of the State of Nevada,

(W

Rodoey C. Yanke is the sole member and manager of the Debtor, holding 100 percent of its

6 || Equity Interests. The Debtor’s most significant asset conststs of a real estate development

~3

project comprising approximately 15 acres of partially developed real property located in the
Southwest Las Vegas Valley along the 1-215 Belrway at Buffzlo, commeonly referred to as the

G || Spanish View Tower Homes. The real property was initially purchased by the Debtor in July of
10 4 2004 through an acquisition and development loan from OneCap. The project as presently
i1 § configured contemplates three 21-floor condominium towers, cach with 144 luxury residential
12 % units with projected sales prices in the $800,000 to $8,0600,000 range. The Debtor asserts that an
13§ approved tract map has been filed; all necessary government permits, exemptions, entitlements
14 1L and approvals have been oblained; and substantially all excavation work has been completed.
15 I Foundations are in place for Towers “A” and “B.” The parking deck platform has been
16 | completed for Tower “A Due to the Debtor’s inability to secure sufficient financing to
17§ continue construction, minimzal work has been performed on the project since the spring of 2006,
18 § The real property and its improvements may be described herein as the “Property.”
19 The project was originally envisioned to cost over $600,000,000. The Debtor alleges that
20 4 approximately $90,000,000 has been invesied in the project to dete, including $28,000,000 from

21§ Yanke and his affiliates, OneCap asserts that it is the loan servicer for and services three

22 I separate fractionalized promissory notes secured by fully perfected deeds of trust against the
23 || Property upon which the Debtor owes OneCap’s noteholders approximately 836,000,000 secured

24 3% againgt the Property. In addition, various mechanics’® lien clatmants assert that they are owed in
25 4 excess of 530,000,000, secured by valid and perfected mechanics’ Hens on the Property,

26 ) Benchmark Enterprises, LLC asserts that it is owed approximately $15,000,000 secured by s
27 4 unior deed of trust on the Property. Sizable additional Claims are glso asserted by parties who

28 § claim to have made down payments or pre-paynents toward the purchase of indbvidual

SCDMAWCDOCSPCDOCHES65E v 0
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condominium units. Other Creditors have asseried Unsecured Claims entitied to neither priority
or pecured stams. The Debtor’s bankruptey scheduies list over $100,000,000 i debt of all
Classes (Le,, secured and unsecured}. Over the last two years, the Debtor has attempted fo obtain
additional financing for the project, but has been unable to do so,

B, Events Leading to the Debtor’s Banlountey

In 2006, with the project far from complete, the Debtor began to experience financial
difficuities. The Debtor attempted to obtain additional financing 1 continue developing the
Property, but was unable to do so due to the deteriorating real estate and credit markets. The

Debtor defaulted on various obligations awed to CneCap, and in response, OneCap threatened 1

foreclose on the Property. On May 31, 2007, three mechanics’ Tenhelders, HEParkeo
Construction, Inc., Regional Steel Corporation, and Nevada Ready Mix Corporation, filed an !

involuntary bankruptcy petition against the Debtor under section 303 of the Banlrupicy Code m

€. Ihe Chapter 11 Cage

On August 21, 2007, with the consent of the Debtor, the Banlauptey Court enfered an
order for refief in the Bankruptey Case. Almost immediately thereafier, various Creditors and
parties in interest began to seek the eppointment of a trustee in the Bankruptcy Case. On January
18, 2008, the Bankruptey Court entered its order approving the United States Trustee’s
appointment of the Trustes as the Chapter 11 tustee in the Bankrupicy Case.

Upan his appointment, the Trustes began investigating the Deblor’s assets, liabilities and
prospects for reorganization. He quickly deteroiined that whatever course the case was to take,
immediate funding was required in ovder to praserve the value of the Property, Absent such
ding, the Property might suffer significant devaluation in the form of damaged property;
stolen property; degraded property; loss of permits; loss of entitlements; increased fees; and
penalties, Accordingly, the Trusteo filed motions seeking Bankruptey Court approval of interim
super-priority fnancing for the Estate to provide essential fimding through Plan confirmation and
beyond, On May 7, 2008, the Bankruptcy Court approved the Trustee’s motion to borrow

$350,000 from Bank of George on a super-priority, priming Hen basis. The proceeds of this SPF
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Financing are o be used specificallv & ertain ceritical sxpenses, which mus satisfied
F g are to be used specifically to pay certain critical ¢ ses, which must be zatisfied in

order to aveid potential significant loss of value of the Property, Bank of George 18 secured by a

Estate from any source, including but not limited o any sale or refinancing of the Property.
reorganization, the Trustee has proposed the Plan on the terms set forth below.
V.
CRITICAL PLAN PROVISIONS

A Overview

The Trustee’s Plan provides for two possible solutions (alternatives) for payment of
Creditors” Claims. If the Plan is confirmed, the Debtor will be afforded a very short window of
time to attempt to reorganize by refinancing the Property in & fashion which brings into the
Estate sufficient funds to allow the Trustee to satisfy all Allowed Claims against the Estate, If
the Debtor fails to achieve & Timely Refinancing (as defined below), then the Trustes will
instead liguidate the Debtor's assets, including by an orderly sale of the Property, and will
distribute the proceeds to Creditors in accordance with the terms of this Plan. The Plan
embodies the results of extensive arms length negotiations between the Trugles, Yanke, OneCan
and the Mechanics” Lien Claimants, and the voles of these credifors and parties in interest on the
Plen represent their respective consents and agreements to the treatment afforded each of them
anc one another wnder the Plan,

H. First Alternative - Refinauncing

1. Generally
Under the first Plan alternative, the Debtor will be allowed & “Refinance Perlod” during
which it may to attempt to refinance the woject. Under this alternative, the Debtor will have 64
daye from the Confirmation Date to deliver to the Trustee 2 inding commitment from & credible
lender to provide financing, which commitment shall be:
(i} in form and content satisfactory to the Trustee n the Trustee’s reasonable

dizcretion;

HODMAPCDOCEPCDOCEE2 565 17
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(it} v subject only to reasonable conditions which are capable of being satisfied
within the period provided,;

{1113 for an emeunt under which the Hswte would recefve funds sufficient to setisfy in
fuil all Allowed Clanms against the Estate (considering reduced amounts
negotiated between Creditors and the Debtor and/or Yanke); and

(iv.y  is accompaniad by sufficient evidence in Trustes's reasonable discretion of
lender’s ability to close the transaction timely upon satisfaction of all applicable
conditions.

The financing comritment may provide for the lender to obtain 2 senior priovity deed of (rust
against the Property free and clear of all lens, claims and inferesis (other than the Bank of
George Claim, which shall be satisfied from refinancing proceeds directly from the close of
escrow ), with all such other existing liens, claims and interests 10 atfach to the procesds of the
tefinancing, pursuant to Bankruptey Code section 1129(hY2) A), and to be deemed
unenforceeble and 1o longer valid against the Property, pursuant to Bankruptey Code sections
1123(b3 1Y and (5).

If the Debtor timely delivers 4 binding fnancing commitment satisfactory o the Trustes,
then the Trastee will file a notice with the Banlouptoy Court that Debtor will have an additional
30 days to close such fnancing (with the Bank of George Claimt to be paid in full directly from
the proceeds of closing) and to cause the balance of the refinancing proceeds tw be deposited
with the Trustee for satisfaction of Creditors’ Claims as provided for below.

Z Yolormination of Amount Mesded 1o Satisfv Al Claims

For purposes of determining whether the refinancing proceeds are suffictent to satisfy all
Allowed Claims against the Estate, each Claim will be tallied at the amount shown on its
respective proof of clann, or, if no prool of claim was fled, af the amount shown in the Debtor’s
bankruptey schedules, As part of the foregoing process, the Debtor or Yanke may deliver to the
Trustee doring the Refinance Period consents by Creditors of any Class to have their Claims
allowed at amounts less than either scheduled or fied.

3, Eftect of Timely Refinancing

CODMANPCDOCSPCDOCER2ELIESE 13
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- above, no Timely Refinancing will have taken place, and the tme (o achieve a Timely

| in the Estate after full satisfaction of all Allowed Claims against the FEstate shall remain property

In the gvent that the Debtor accomplishes all of the foregoing within the Refinancing

Perind, the Debtor will have achieved a “Thuely Refinancing” In the event that the Debtor

achieves a Timely Refinancing:

(.3 the Trustee will file with the Bankruptey Courf and serve on all Creditors and

pariies in interest notice of such Timely Refinancing;

(it.)  upon closing of the Timely Refinancing, and payment of the proceeds thereof to

Bank of George and the Trustee, as provided sbove, the Debtor will immediataly
be granted control over the Property, including the right to continue developing it,
to encumber i, or to transfer it) and

{1} Yanke will retain his Equity Interest in the Debtor,

In the event of a dispute over whether or not the Debtor has either p:‘oﬁd&d the Trustee
with a sufficient binding financing commitment or has otherwise achieved a Timely Refinancing,
the Barkruptey Court shall determine the issue upon noticed motion. The Debtor and/or Yanke
shall have 120 days from the Confirmation Drate to file and serve such 2 motion. Absent{y)a

timely filing of such motion or (z) the Trustee’s Ghing of the notice described m subparagraph ()

Refinaneing will have expired.

4, Control of Estate Funds/Sagsfaction of Claims

Confirmation of the Plan will not terminate the Fstate nor re-vest Bstate assets in the
Debtor, The Trustee shall direct and control all Disiributions made to Creditors on account of
Aflowed Clagms. Uniil such time as all Allowed Clabms against the Estale are satisfied, all

proceeds of any refinancing shall remain under the control of the Trustee. Any funds remaining

of the Estale, and shall re-vest in the Debtor upon entry of a final decree,
The Trustee guestions whether the Diebtor can achieve a Timely Refinancing, particularly
given the time the Debtor has had to dale to secure refinancing. The Trustes believes, however,

that the Debtor should be given the opportunity o attempt to do so for a variety of roasons,

including because a Timely Refinancing would allow for the full satisfaction of all Allowed

CODMAPCDUCSPCDOCSZESenE 14
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Claims against the Estate -~ a result that may not be achieved under the second Plan alternative
discussed immediately below. During the Refinance Period afforded to the Debtor, the Trustes
witl not file a motion seeking Bankreptey Court spproval of a sale of the Property; provided,
however, that during such Refinance Period, the Trustee will begin the process of marketing and
selling the Property, including, but not limited to, seeking Bankruptoy Court approval of the
etention of real ostate professionals, proparing duc diligence materials, exposing the Property to

prospective buyers, and other similar steps.

<, Second Alternative - Liguidation

1 Generally

The second Plan alternative will control in the event the Debtor does not achieve a

- Timely Refinancing. Under the second Plan alternative, if the Debtor does nof achieve a Timely

Refinancing, the Trustee will liguidate all of the Debfor's assets, pursuant 1o Bankruptey Code
section 1123(b)(4), and distribute the net proceeds o pay Creditors” Allowed Claims in
accordance with the priorities set forth in this Plan, which priorities track those established under
Chapter 7 of the Bankruptey Code.  Any remaining net proceeds from the Hauidation of the
Debtor's essets after payient of Creditors® Allowed Claims as treated under this alternative will
be paid to holders of Equity Interests in the Debtor. As described above, the Trustee does not
believe that the lignidation of the Debtor’s assets will resulf m full satisfaction of all Allowed
{laims against the Estate, As ziso described above, confirmation of the Plan will not termmate
the Bstate nor re-vest Estate assets in the Debtor,
Z. Sale Procedure

The following “Sale Procadure” will govern the sale of the Property, pursuant to
Banloruptey Code section 1123(B)(4): Upon the Bffective Date, the Trustee will begin marketing
the Property for sale, although, as described above, during the Dabror’s Refinance Perind, the
Trustee will not file & Sale Motion seeking Bankruptey Court approval of & sale of the Property;
provided, however, thet during the Refinance Period, the Trustee will begin the process of
marketing and selling the Property.

The Trustee will market the Property for a minimum of 60 days following the Effective

SODMAPCDOUSPCDOCRINIE65E A R -
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Bate prior to filing & motion 1o seil the Property, or Tor 2 mintmum of 90 days in the evest that
the Debtor thnely delivers & binding Gnancing commitment satisfactory o the Trugtes. The
marketing will inchode publication of the opportunity in national and regional publications, Any
asset purchase ggreement entered into by the Trustee must contain the following ferms:

{a) The inftial bidder must provide the Trustee with 2 deposit in the amount of
$1,600,000, which deposit is non-refundable unless (i) the initial bidder is not
approved by the Bankroptey Court as the purchaser, or (it) the sale does not closs
despite the initial bidder’s timely performance of all its obligations.

(&) The sale shall bo subject to overbid, with an initial overbid incrament of three
percent (3%) of the purchase price, and subsequent overbid increments of one
percent (1%:) of the purchase price.

() In the event that (3} the mitial bidder is not approved by the Bankrupioy Cowrf as
the purchaser, or (i1} the sale does not close despite the mnitial bidder’s timely
verformance of all its obligations, the initial bidder shall be entitled (o a “bresk
up f22” of the lesser of (i} reascnable and actaal out-of-pocket due dligence costs
as determined by the Banlouptey Court {inchuding fees and costs of attorneys,
accountants, bankers, and other professionals customarily used in fransactions of
a similar nature), or (i1} one percent (1% of the purchase price.

{d The party approved ag the purchaser at the sale hearing shall have 10 davs from
entry of & Bankvuptoy Court order approving the sale (o close the wansaction,

(e} The Trustee shall be authonized 1o sccepl 018 of more back-up bids,

Parties wishing to overbid must “qualify” no later than 5 days prior to the hearing on the

Trustee's sale by

(i) eniering info an assef purchase agreement with the Trustes in form substantially
identical to that entered into by the inftial bidder,

(i) depositing with the Trustee a deposit In the amount of $1,000,000, which deposit
is non-refundable unless () the overbidder is not approved by the Banksuptey

Court as the purchaser, or (ii} the sale does not closs despife the overbidder’s
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timely performance of all ity obligations, and

{(iify  providing cvidence of financial ability to close, sstisfactory to the Trusiee.

In the event that the Trustee bas not received g satisfactory offer witlin 180 days
following the Effective Date, he will file and serve on 2l creditors and parties i inferest a notice
of & sale hearing at which the Bankruptey Cowrt will conduct a “no-minimum” auction of the
Property.

3. Sale Free and Clear/Credit Bids

The Property will transfer 1o the successful purchaser free and clear of all Hens, claims
and interests, allowing the purchaser to obtain filly insurable “clear™ title, pursuant to
Bankruptey Code sections 1123¢b3(1) and (5). All such liens, claims and interests shall attach to
the procesds of the sale, pursuant o Bankruptey Code section H29(B32HA)L Amounts
cutstanding to Bank of George will be paid directly from sale proceeds at closing.

Rights of Secured Craditors to “credit bid” at any sale of the Property are fully preserved,
whether such rights arise under Bankruptey Code section 363(k) or otherwise.

Any other terms of the sale may be addressed m the Trostee's Sale Motion,

4, Operation of Bankruptev Code Section 506(aY

In the event that the Property is sold in accordance with the Sale Procedures, the sale will
be deemed to have fairly and conclusively determined the fair market value of the Property, and
accerdingly, the values of the various Secured Claims against the Property, for purposes of
determining the extent to which such Claimns are Secured Claims under Bankruptey Code section
506{a). The holder of any Secured Chaim not satisficd in il from the proceeds of a sale shall
receive an Unsecured Claim fo the extent of any such deficiency, to be treated in Clags 14.

33 Allowanee and Satisfaction of Claims

Regardiess of whether the Delbitor achieves & Timely Refinance or the Trustee sslis the
Property, the Trustee shall direct the process of satisfying Claims, including holding and
secounting for all funds of the Estate, and making Distributions to Creditors on acoount of
- Allowed Clains in sccordance with the termas of this Plan. Pursuant to Bankropicy Code section

| 502, any party in interest may file an objection to a Clatm.
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E. Timing of Distributions

| Upon a Timely Refinavcing or sale of the Property, the Trusiee, as soon as practicable,
shall distribute the proceeds thereof in accordance with the terms of this Plan. The Trustee shall
not distribute the proceeds of the liguidation of any other assets of the Bstate to Craditors {other
than Bank of George, pursuant to the SPF Financing) undl sach time as the Plan is substantially
consummated, and the Trustee is prepared fo move the Bankruptey Court for a final decree,
Vi
DESIGNATION AND TREATMENT OF UNCLASSIFIED CLAIMS

Bankruptey Code section 1123(a)(1) provides that a plan should classify all Claims other
than Claims of the kinds specified in sections 507(2}(2), S07(}3), and 507(a)(8). As such, the
Trustee hag not placed the following Claims in seperafe Classes:

Al Administrotve Expense Clatms

Administrative Expense Claims consist of Claims entitled to priosity under Bankraptoy
Code section 367(a)(2). They include professional fees and expenses incurred in conmection
with administering the Bankrupicy Case, Administrative Expense Claims also include
obligations incurred by the Debtor or the Trustee after the Petition Date. The Bankruptey Code
generally requires that all Administrative Expense Claims be paid in full in Cash on the Effective
Date (or on suéh later date as the Administrative Expenses Claims are approved by a Final Order
of the Bankmuptcy Court), unless g parficular Adrinistrative Claimant agrees to & different
reatment,

The Plan provides that, upon (i) the closing of' s sale or & refinancing of the Property, and
{11y the full satisfaction of the Bank of George Claim, all Allowed Post-Trusice Administrative
Expense Claims will be paid in full in Cash directly from the procesds of such sale oy
refinancing, with each Class of Seoured Claims to bear its Ratable Share of Administrative
Expenses.
it

Al Allowed Pre-Trustes Administrative Expense Claims will be paid at such time as the

Bstate has sufficient available Cash to do so, in the Trustee’s reasonable diserotion, whether from
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the procesds of a sale or refinancing (after pavment of Allowed Secursd Clatms), or from
recoveries from other sources. The Trustee is informed and believes that all Persons holding
Pre-Trustee Administrative Bxpense Clatms consent 1o such treatment.

B. Section S06{e% Stinulation

Pursuant to the Stipulation Re Plan Treatment of Petition Creditors” and Jomning
reditors’ Administrative Expense Cluims entered info among the Trustee, OneCeap and maore
than a majority in number and more than two-thirds in amount of the Ciass 3 claimants:

1 Al allowed Post-Trustee Administrative Expense Claims (inclusive of the fees
and costs of the Trustes and his professionals from and after the Confirmation Date) constitute
reasoneble and necessary costs and expenses of preserving or disposing of the Property, and as
such are entitled to be paid as a “surcharge” or assessment against the Property, pursuani to
Bankruptoy Code section 5064¢) and the Plan, 1o be satisfied in accordance with Section VILA)
of the Plan.

2. All ellowed Petitioning Creditors’ Administrative Expense Claims (as defined in
the Stipulation} constitute reasonable and necessary costs and expenses of preserving or
disposing of the Property, and a5 such are entitled to be paid as a “surchargs” or assessment
against the Property, pursuant to Bankruptey Code section 506(c) and the Plan, o be satisfied in
aceordance with Section VI(A) of the Plan.

3 All allowed administrative expense claims of the Joining Creditors (“Joining

Creditors’ Administrative Expense Claims™) constitute reasonable and necessary costs and

expenses of preserving or disposing of the Property, and as such are entitled to be patd ag a
“surcharge” or assessment against the Property, pursuant to Bankruptey Code section 506(c) and
the Plan, o be satisfied in accordance with Section VI{A) of the Plan,

4, Post-Trustee Admintstrative Expense Clatms, Petitioning Creditors'
Administrative Expense Claims and Joining Creditors’ Administrative Expense Claims are

subject to Court review, approval and allowance.

. Priority Tax Claims

Priority Tax Claims consigt of the Clatms of govermmental units that are entitied to
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priovily under Bankruptey Code section 507(2)(8). The Bankruptey Code requires that each
holder of an Allowed Priority Tax Claim receive the present value of such Claim in daferred
Cash payments, over a period not exceeding six years from the daie of the assessment of such
tax, unless the holder of a Priority Tax Claim agrees to a different treatment. The Plan provides
that &l Allowed Priority Tax Claims will be paid in full in Cash from the proceeds of the SPF
Financing, or if such procesds are insufficient, then directly from the proceeds of the sale or
refinancing of the Property, as applicable. The SPF Loan Documents reqguire the Trustes {o pay
all real property tax claims on & fimely basis, and the Trustee has done so.
V1L
DESIGHATION, CLASSIFICATION AND TREATMENT

OF CLAIMS AND INTERESTS

All other Claims or Bouity Interests are classified and treated in 16 different Classes
under the Plan. Unless provided otherwise below, affer satisfaction of all Allowed Unclassified
Claims, then Allowed Classified Claims shall be paid in the pricrity set forth below from the net
proceeds of a Timely Refinancing if one is achieved, or from the net proceeds of the sale of the
sale of the Property, and in any event from the net proceeds of soy additional Estate assets from
which value can be rezlized. In the event that insufficient funds are available to pay a Class in
£ill, then the claimants within sech Class shall share ail remaining available funds on a Pro Rats
hasis based upon their respective Allowed Claim amounts, The treatment set forth herein
represents the results of arms length settiement negotiations between and among the Trugtee,
Vanke, OmeCap (ag holder of sultiple classes and priorities of Claims), the Mechanics® Lisn
Claimants, and the Pre-Purchaser Claimants, Under the Plan, Classes 1 and 11 are unimpaired.
Classes 2, 3,4, 5,6, 7,8, 8, 10, 12, 13, 14, 15 and 16 are impaired,

A Clags 1

i Claggification: Class 1 consists of the super-priority Secured Claim of
Bank of George for funds advanced under the Super-Priority Financing
Facility approved by the Berkruptey Court’s order entered May 7, 2008,

which clabm is secured by a first priovity, fully perfected “priming lea”
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upon all of the Debtor’s assets.
Treatment: The Class 1 Clam shall be paid in full in accordance with the
SPF Loan Documents, The Plan shall not alter the rights of Bank of
George under the SPF Loan Documents, nor extend or modify any
obligation of the borrower under the SPF Loan Document, the provisions
of which shall survive confirmation of the Plan. !
Pursuant to the Bankruptey Cowrt’s May 7, 2008 order, the terms

of the SPF Financing cannot be altered through this Plas or any other, and
the terms of the May 7, 2008 order are incorporated herein. The aotomatic
stay set forth in Bankruptey Code section 362 shall not apply to Baok of
Georgs, including to Bank of George’s righis to take any other action or to

xercise any other right or remedy as permitied (o Bank of George under
the SPF Financing loan documnents. No eatity shall be entitled to any
relief which may operate to delay or interfere with Bank of George’s
rights (including, without limitation, any injunction or stay}, whether or
not any changed circumstance or cause i3 demonsitated. The foregoing
provisions mean that, should the Estate default on its obligations to Bank
of George, the bank (owed approximately $270,000 as of the filing of this
pleading} conld foreclose on the Property (worth tens of millions of
deliars). Such a foreciosure, which Is not subject {0 stay or injunction by
the Baniouptey Court or any otiier cowrt, is likely fo yield far less procesds
o pay Creditors than would a sale through this Plan.

As grovided by the SPF Loan Documents, the Bank of George

Claim wust be repaid via cashier’s check, wire transfer, or other cash

eauivalent, on the earliest of the followng:

{ay Jume 7, 2009,

(b} The sale of substantially all of the Debtor’s assets;

() The funding of additional financing secured by & lien or Hens on
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the Property.

{dy Such date as the Trustes may determine in his discretion is in the
best mizrests of the Estate; or

{e} Upon Default under the SPF Financing loan documents,

Class 1 i unimpaired.

B. Chags 2

Classification; Class 2 congists of the Secured Claim of the Clark County,
Wevada Treasurer’s Office for real property taxes. As of the filing of this
Plan, all such taxes had been paid in full; nonetheless, such taxes will
cantinue o accrue going forward.

Treatment: Any amounts then outstanding on the Class 2 Claing shall be
paid m full in Cash from the proceeds of the SPF Financing, or if such
proceeds are insufficient, directly from the proceeds of the sale or
refinancing of the Property, as applicable. In the event that the foregoing
proceeds are insufficient to pay the Class 2 Claim i full, the Class 2
claimant shall be Allowed a “deficiency” Claim in Class 14 for any

remaining uipaid balance. Class 2 is impaired,

o, Class 3

Classification: Class 3 consists of the Secured Claim of OneCap arising
out of 2 promissory note in the original prineipal amount of 39,500,000,
which 1s secured by & deed of trust against the Property recorded
December 22, 2004 held by various entitfes by and through their collaieral
agent and loan servicer, GneCap.

Treaiment: To the extent Allowed and secursd Ty a Hen against the
Property afler satisfaction of all senior Clatms (including the Class 3
Raiable Share of Administrative Hxpenses), the Class 3 Clatm shall be

paid in Cash from the net proceeds of the sale or refinancing of the

Property an amount equal to the then outstanding principal balance of that
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note together with interest at the non-default rate phus $2,000,000.% The
Trusiee shall make the Distribution on sccount of the Class 3 Claim no
later than 30 days fom the later of (3) closing of ihe sale or refinancing of
the Property, or (if) entry of 2 Final Grder fixing and allowing such
Secured Claim pursuant fo Banlouptey Code sections 502 and 506, In the
gvent that the proceeds of a sale or refinancing of the Property are
insufficient to pay in full the Claim allowed herein, then the holder of the

Class 3 Claim shall be Allowed a “deficiency” Claim in Clags 14 for any

remaining unpaid balance, Class 3 is impaired.

{lass 4

Classification: Class 4‘ consists of the Secured Claim of OneCap arising
out of a promissory note in the original principal amount of $13,000,000
secured by a deed of trust recorded December 22, 2004 held by varicus
entities by and through their collateral agent and loan servicer, OneCap,
Treatment: To the extent Allowed and secured by a lien against the
Property after satisfaction of all senior Clatms (including the Class 4
Ratable Share of Administrative Expenses}, the Class 4 Claim shall be
paid in Cash from the net proceeds of the sale or refinancing of the
Property an amount equal to the then outstanding principal balance of that
note together with interest at the non-default rate. The Trustee shall make
the Distribution on account of the Class 4 Claim no later than 30 days
from the later of (i) closing of the sale or refinancing of the Property, or
(it) entry of a Final Order allowing such Secured Claim pursuant to

Bankruptey Code sections 502 and 306, In the event that the proceeds of &

¥ The treatment afforded to OuneCap herein was negotiated by the Debtor prior to the Trustee’s appolotment. The
Trustee beligves that such freatiment i5 in the best inferest of the Debior's Creditors and the Estate. Because the
Eatate will likely lnck Cash on the Effective Date sufficlent to cure the default in the OneCap Claims, the Plan
cannot atilize sectian 1124(2) of the Bankruptey Code which allows a debitor & “de-gcoelerate”™ 1 debt that was
accefernted pre-petition. Accordingly, in order to confirm the Plan, OneCap's consent to the Plan is required.
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HLDING FEATUKRES

Thers is a Gelersrs Witohen Tor privats functions.
Thets is an BO00 square foot Events Room with kitchen in Tower Two,

There is & fret clzss private health club with full bms profassionsl stsff and stete-ofthe-an eguipment
included in HOA,

Araple storags rooms are avaliable for purchase.
Thers i g concierge sialion in aach labby,
Thers are 102 guest-paridng spaces plus street pariing.

Thare are four floors of Inside Parking. 2 below grade and 2 above grede. All units have 2, 10 foot wide
parking spaces. Thers ls @ fimited number of parking spacas, avallabls as an option.

b

coees to the private parking garage is hrough sondrolied access pales. Each Homeownar will recabve
two transmitters,

Valet and Vehiclks /ax;ppearan:ze ares in Towers One, Two end Thres,
One watetless Automebils Detall per month !ﬁ{ﬂl{}d&d in HOA fee,
Pest Control ingiuded n HOA fee.

Water Included In HOA fes.

Visitor sooess is throuah the lobby via a phone entry system that will also provide the Homeowner
with video capability through thek zievision,

24 Hour Armed Security (CPR and medical emergency frained),

There are 5 elevators. Dimensions: 6'8" wide ¥ 55" deep and 2" ek are approxdmate. Thers is an
express slevator to the top four floors. ("*Note: Ficor #13 is not counted )

Thare are 3 statrway exits from the bullding,

{Addendum &, Page 2 of 8)

All Rights Reservad fmitiale Salier Purchessr
Tower Homes LLO
S BI04 @ 4150 pam.

Docket 62252 Document 2012-38941
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BUILDING FEATURES (cond)

Thare & 8 mainienance work ares for an on-site amployes, HisfHer dgufles will include but are nat imited
to

Landscaps Cleaning tha pool
Clesning garage area Cleaning heltways
Lighting Maintenance {on-slte} Tragh duty

Al structurat foors will be constructed using plywood forms, thus thers will be minor markings in ths
conicrate cellings.

The building has a fire sprinkler system for the common areas as well as the hdividual unils,

Easy avcess (o the 215 Belway,

{Addandum B, Pege 3078}

All Righis Ressrved nitlals  Seler
Tower Homes LLO
1 BI04 @ 450 .
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Cellings are designed o be 11 feet on all ficors except the top Sres foors which shell e 12 fest
ftechanicsl plans call for most unifs {o have two (2) AC units, (Water sourcs heat pumos)

Units will heve family rooms,

Large deluxe kiichens with brealfast nooks with granite and marble countertops and floors. Deluxe

appliances — 427 rafrigerator freezer, dishweshsr, double oven, microwave, lsrge cook iop, gerbage
disposal, Insta-Hot, Waik In kiichen pantry and daluxs cabingts.

=k

243

oot soild doors throughout.

Grand eniry way with art galieries and marble fioors,
Deluxe hardware, trim and baseboard.

Fecassed lghting.

Mastar bath with Jaeuzzi tub, his and hers sinks, separate showers with marble of slate walls, dressing
vanity with marble or granits and deluxe plumbing fixtures and rim.

Al bedrooms have bathrooms and walk In closets.
Fre-wirsd for alarm to security — service is oplional,
Ungraded carpet or wood flooring {opiionall.
Plurmbed for wakar soffensr ang reverse osmosis unis.
Cvarsized water heatsrs,
Laundry rooms with detuxe front-loading wesher and dryer,
Powder room with ¥ bath,
Large Hnen ares cabinets,
Ungraded slectrical fixturas,
Al rooms wired for celling fans.
All rooms wired for cable TV
Cat 5 telephone and dala winng.
{Addendum B, Pegs 4 of 5}
Al Righls Reserved Initiats  Sellar . Purchasar _

Tower Homas LLG e
111504 & 450 pom
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internet high spead socess T-1 {aptionst).
Select units (optional) gas fireplaoss,
Bullf Iy vacuum sysiems

lercom with G playar,

230 caliing insulation,

R-22 axterior wall insuiston,

250 Calfing insulstion, top three foors
Aﬂ. interior walis to ba sound Insulated.
Ensrgy efficient — lowsr Liifty costs.

High perfornance dusi pane deluxe windows snd donrs.

Windows wil ba sealed end designed to decreasa oulside noiss and temperaturs Fansfer,

Large 127 8 windows in family visw room

Large 12' % & bay windows In masier bedroom.

(Sadandum B, Pape S of &)

Al Rights Ressrved Initizls  Seller
Towsr Homes LLO
T118/04 @ 4:50 par

Purchaser
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MOREFE U ES

With the Custfomerin mind. ... ..

Appliances are stainless steel and include a side by sida refrigerator, dishwasher, convection
oven, microwave, 30" warming drawer and 2 gas cook-top with dowr draft ventifation, Front
ioading washer/dryer is included,

Mester bathrooms will have a & whiripool b and OVERSIZED shower with twe (2) Spezliman
shower heads. Guest baths for most units will have a 3 shower or larger,

Mirrors above the bathroom vanity will typically be full height (up to the cafling) with two or thyse
llghts, depending on floor plan. Bathrooms with pedestal sinks will not have s developer-
suppliad mirror.

Padestal sinks are standard in Fowder Rooms.

Blumbing fixtures are brass finished, 2s displayed In sales offics,

The kitchen and bathroom cabinet finishes are avalisble in several altematives, Buyers choose
from standard salections.

Lighting consists of rscessed lights and other fixtures simliar 1o or the same a8 the sales office.
The building wiil be wired for cable TV, multiple shones iines snd high speed internet,
There Iz an oversized 80-gallon not weter hester for each unlt,

Lerge walk-in-closets ideal for bullt-ins. Buyer is responsible for the design and construction of
thelr own buiitt-in and shelving.

Your Unit s sold with finished walls, with one cost of primer and painted. _ inital

The docrs and waod rlm surrounding door frames will be prireed and painted. Frames are fingerointed wood, sultable for pointng,

rotetaining, Beczuse of the high cellings a2nd smooth walls {no lexiure}, we recammend that the dey waller or pairter view vour unit

prior fo pricing I texiure or srmosth walls are desired.

{Addendum B, Pege 6 of 8}

Al Rights Ressrved infiials  Seller Purthassr
Tower Homes LLO
1564 @ 4150 pa.
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For which you pay g liffle mors ...

i H 3 - e, Ei ’-
Wine chillers msy De avaiiable,

&
=
o
«:
it
e
n;

Several job stained hardwoods are avallabis
Fireplaces ars aveilable on all fioars,

Butted glass is availsble for most showers,

of types, ot

OS Gnd prices

Homaowners may upgrade to a different style of carpet for an addilions! charge.

Thate Is 3 vast selection of lighting available. (Sse sales office.}

Other special upgrades may be avallable, I.e. special slones,

cabinets. (Sea salss office)

{Addendum B, Page 7 of B)

Al Rinhis Resarved initials Ssller
Towsr Homes LLG
1115/04 @ 4:50 pm,

Purchaser _

cebinet finishes and glass front
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The cholces gre yours......
You may select frorm herdwood floor sarmples with varying siaine. (See seles office)

The Kitchen sland will be sisb graﬁf’ts Ths island top i avallable fo metch you ﬁiab cunterton choloe,
You may salect from al isest six (51 slab granile colors Tor your lsland it riops. The back
epleshy will be 12" x 127 tlles from the countartop to the botiom of the upper cabinet, d ditionally, we have
several granite upgrede cholces for en adgitions! cost,

You may ssiect from various campst styles and colors for the bedroom area. (Ses sales office)

You may select hard surlzces for the bethroom floors, vanitiss, showsr and b surround from the
displeys in the sales office, (e, mamble or siats). Granife s svaiiable st an additional charge for thess
argas. You are afowed Lo mix and mealeh these surfeces, Showers will be surfeced to the caiiing and
whitipoo! tubs will havs a 2' high tile sumound.

Fedestal sinks ars avallabie in mosl floor plane 25 an altermative selection.

“Tower Homes reserves the right to am nd any sature d «
fon cessary changes i desi n or const ue lon.

{Addendum B, Page 8 of 8}

Alf Rights Raserved initigls  Saller
Tower Homes LLO
1415/64 @ 450 pam
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AFFIDAVIT OF PURCHASE
CONDOM! UM INFORMATION ﬁs—A”’E ﬁf‘g"{'
SPARISH VIEW TOWER HO ES CONDORMINIUR

COUNTY OF CLARK

PURCHASER:
SELLER: Tower Homes, LLC
CONDUMINIUM! Spenish View Tower Homes

UNIT LEGAL DESCGRIPTION:
PURCHASE CONTRACT DATE:

PURGCHASE CORNTRACT ADDENDUM DATE (if applicablel:

SURPOBE:  This effidavit s made for the following purposses: {1} o induce lenders o maks
mortgage ioans in connection with the purchase of units In the Spanish View
Tower Homes, () to affinm Purchaser's understanding with respect o the
nature and condlticn of the Unit, and {ilf) to induce title insurancs ¢ompanies o
izzue lfe nsursnos policies on unfts in the Spanish View Tower Homes,
kinowing that the Ssller, lenders, and fitle insurance companies will rely on the
statements in this affidavit

BEFORE ME, the undersigned officisl, or Lbi's day zopeared the above-named Purchaser,
wha is personatly known to me, and first being duly sworn according to lew upon Purchaser's
oath deposed and said:

1. I am the perscn named above as Purchaser. | am over the sge of 18
yesrs and am *uily c.;mpe.er** o maska this affidavit. | have personal know c;c: of al

o

siatements, matters, and facts stated herein, and am able to swear that all are truse and

ooirect,
Affldavit of Purchesar
tofz
Al Rights Reserved Initials  Seller Furchaser

Tower Homes LLEG
11/16/04 @ 450 pam,
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2, | sighed e Purchase

Spanish View Tower Homas {
aach is dascribad zbove.

| recaived & Public Offering Information Staterment from the

3.
signed the Purchase Confract,

4,

ot Al
and Addand

Contract to surchase the Unit located In
tum o Purchase Contract, § applicablg),

Even though | may have seen or been shown a furnished modsl, 2 Unit

maintzined by the Selier as a sales office, or a "typical unit” wivich has besn newly
gecorated, | have received no promise or repressntation from the Seller or any of is
renresentatives that | will recefve as part of my purchase any such decoralions or
furnishings, excapt as completed in the Unit purchased by me.

g, { am purchasing the Unlt for myy own personal use, for residential and
approved purposes, angd, In purchasing the Unit, | have not sought out, nor am 1 relying
upon, the skilt or judgmant of the Ssller nor its representatives in adyising me a5 o ihe
suitabllity of the Unit for any particular commercial use or other purpose for which | am

pirchasing it

5. FICH am [C3 not purch

for my own occupancy, it wil be

]

asing the Unit for my own oecupaney. if the Un

my [ primary [E1] sscondary home,

it

£

Signed and sworn to before me, the undarsigned authority, on this

by
Notary Public of Navada
Affidavit of Purchaser
2otz
Al Rights Reserved ndals  Seller Purchaser

Tower Homes LLS
1115/04 @ 4.50 p.m.
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Las Vegas, Nevada 39145
(7023 382-0741 FAX: (707) 382-5816

MARQUIS & AURBACH
10001 Park Run Drive
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COMP

Marguis & Aurbach
TERRY A. COFFING, ESQ.
Mevada Bar No., 4949
BRIAN R. HARDY, ESQ.
Nevada Bar Mo. 106068
10001 Park Ran Drive

Las Vegas, Nevada 89145
(7023 382-G711

Attorneys for Plaintiffs

DISTRICT CQURT

CLARK COUNTY, NEVADA

ALLISON GAYNOR, an individual; BARBARA]
CHANDLER, individually and as TRUSTEE OF
THE SARALEE M. BOWERS TRUST, and on
behalf of others similarly situated,

Plaintiffs,
Vs,

TOWER HOMES, LLC,, a Nevada limited
liability company; RODNEY C. YANKE, an
individual; PRUDENTIAL REAL ESTATE
AFFILIATES, INC,, a Delaware Corporation;
AMERICANA LLC dba AMERICANA
GROUP; Nevada limited liability company;
MARK L. STARK, an individual in his capacity
as a broker; JEAWNNINE CUTTER, an individual
in her capacity as an agent; DAVID BERG, an
individual in his capacity as an agent DOE
REAL ESTATE AGENTS I through X,
individuaily, DOE REAL ESTATE BROKERS [
through X, individually, ROE REAL ESTATE
CORPORATIONS I through X, inclusive,

Defendants

Case No: A 5 CHL@Lpg
ol

Dept. No.:

{Business Court Requested)

COMPLAINT

Plaintiffs Allison Gaynor and Barbara Chandler, individually and on behalf of the Saraiee

M. Bowers Trust (hereinafter collectively the “Plaintiffs™), by and through their attorney record,

the law firm of Marquis & Aurbach, hereby complain and allege, on behalf of themselves and

person similarly situated as follows:

L JURISBICTION AND VENUE

I. This Court has jurisdiction in this suit because Plaintiffs seek damages in excess
Page 1 of 12
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L.as Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 182-5816

MARQUIS & AURBACH
10001 Park Run Drive

of the minimum jurisdictional requirements of this Court.
2. This Couwrt has personal jurisdiction over the Defendants for the following
FESOnS:

a. Upon information and belief, the Defendants conduct business in Newvada,
were fiduciaries or recipients of funds held in Nevada, participated and/or
engaged in transactions which injured Nevadans, engaged in toriious
behavior in Nevada, caused injuries and damages {0 Nevadans, and/or they
are citizens or domiciliaries of this state. In addition, the claim stated in
this Complaint arises under Defendants’ contacts with this state,

b, The Defendants have had such minimum contacts with the State of
Newvada that a Nevada court’s exercise of personal jurisdiction over the,
wouid not offend traditional notions of fair play and substantial justice,

and the claims stated in this Complaint anise under those minimum

contacts.
3. Venue is proper in Clatk County, Nevada for the following reasons:
a. Upon information and belief, Defendants are residents of Clark County,

Nevada, thev transact business in Clark County, Nevada.
b. The issues and claims alleged in this Complaint revolve around property
located in Nevada.
c. Clark County, Nevada, is the county where all or substantially all of the
events giving rise to the Plaintiffs’ claims occurred.
I PARTIES
4, AHison Gaynor, is and wasg at all times relevant hereto, a party to an agreement to
purchase real property located in Clark County, State of Nevada,
5 Barbara Chandler, is and was at all times relevant hereto, & parly to an agreemen.t
to purchase real property located in Clark County, State of Nevade,
6. Saralee M. Bowers Trust, is and was at all times relevant hereto, a party to an

agreement 1o purchase real property located in Clark County, State of Nevada.

Fage 2 of 12
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L.as Vegas, Nevada 89145
(702} 382-0711 FAX: (702) 382-5816

MARQUIS & AURBACH
10001 Park Run Drive
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7. The clags that Plaintiffs represent is comprised of all consumers, individuals or
otherwise, who entered info written Purchase Contracts with Defendant Tower Homes, LLC
{(“Tower”) and/or its agents, partners, SUcCCessors or assigns, to purchase a comunon interest
ownership unit in the Spanish View Tower Homes Project (“Spanish View Project”) to be
constructed by Defendants Tower and Rodney C. Yanke (“Yanke'} (collectively hereinafter the
“Tower Defendants™) on Assessors Parcel No. 176-04-601-019 in the County of Clark, State of

Nevada,

T

8. Tower is, and was at all times relevant hereto, a Nevada limited Hability company, |

doing business in Clark County, State of Nevada.

5. Yanke iz, and wag at all times relevant hereto, a resident of Clark County, State of
Nevada,

10, Prudential Real Estate Affiliates, Inc. (“Prudential™) is, and was at al times
relevant hereto, a Delaware corporation, doing business in Clark County, State of Nevada.

i1, AMERICANA LLC dba AMERICANA GROUP (“Americana”) is, and was at all
times relevant herelo, a Nevada limited Hability company, doing business in Clark County, State

of Nevada,

12, Mark L. Stark (“Stark™) is, and was at all times relevant hereto, a resident of and _

real estate broker in Clark County, State of Nevada,

13.  Jeannine Cutter (“Cutter”) is, and was at all times relevant hereto, a resident of
and real estate agent in Clark County, State of Nevada,

14, David Berg (“Berg”) is, and was at all times relevant hereto, a resident of and real
estate agent in Clark County, State of Nevada.

15, Prudential, Americana, Stark, Cutter and Berg are hereinafter collectively referred
1o as the Agent Defendants.

16.  That the frue names or capacities, whether individual, eorporate, associate or
otherwise of the Defendants named herein as DOES 1 through X, inclusive, and ROE
CORPORATIONS I through X, inclusive, are unknown to Plaintiffs whoe, therefore, sue said

Defendants by such fictitious names. Plaintiffs allege that each Defendant designated herein as @

Page 3 of 12
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Las Vegas, Nevada 89145
(702) 382-0731 FAX: (702) 182-5816

MARQUIS & AURBACH
10001 Park Run Drive

NS e ~3
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12
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DOE or ROE CORPORATION is negligently, willfully, contractually, intentionally or otherwise
legaily responsible for the events and happenings herein referred to and proximately caused
imjury and damage thereby to the Plaintiffs as herein alleged. Plaintiffs shall ask leave of this
Court to amend the Complaint to insert the frue names and capacities of each Defendant named
as DOES and/or ROE CORPORATIONS, when the same have been ascertained, and will further
seek leave to join said Defendants in these proceedings.

IfI. GENERAL FACTUAL ALLEGATIONS

SPANISH VIEW PROJECT

17.  Tower is a company set up by Yanke for the sole purpose of building the Spanish
View Project.

i8.  The Spanish View Project is proposed to have three [8-story condominium
towers, combining for 405 units, located at the southwest corner of Interstate-215 and $. Buffalo
Road in Las Vegas, Nevada,

19, The Plaintiifs entered into written Purchase Contracts with the Tower Defendants
which provided that their units located on or above the fifth floor of Tower A would be
completed in or before Fuly, 2007.

20, Moreover, acoording to oral promises made by the Tower Defendants and the |
Agent Defendants the first tower in the Spanish View Project was to be complete in June or July

2006.

21, To date, the first tower has not been completed nor is it near substantial

- completion. In fact, to date, Tower A does not even contain a ground level floor. Accordingly,

it is impossible for the Tower Defendants to have a completed tower within the next forty-five

{45} days,

22, Upon information and belief, construction on the Spanish View Project has ceased
and there is presently no financing available for its completion.

23, Upon information and belief, there are approximately nine (9) lawsuits pending
against the Tower Defendants and the Spanish View Project which effectively cloud title to the

property.

Paged of12
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16001 Park Run Dyive
Las Vopgas, Nevada 39145
(702) 3820711 FAX: {702) 382-581¢6

24,  Upon information and belief, there are over twenty-five million dollars in
mechanics liens which have been filed for work on the Spanish View project,

INDUCEMENT INTO UNCONSCIONABLE AGREEMENT

25.  Plaintiffs meet with one or more of the Agent Defendants regarding the Spanish
View project. At the meeting with one or more of the Agent Defendants, it was represented to
the Plaintiffs that the first tower would be completed in June or July of 2006.

26,  Based upon the assurances of the Agent Defendants, the Plaintiffs provided the
Tower Defendants with deposit momies in excess of $10,000 to reserve a unit in the Spanish
View Project.

27, Based upon the assurances of the Agent Defendants, the Plaintiffs entered into a
Purchase Contract with the Tower Defendants to purchase a unit in the Spanish View Project.

28, The Purchase Contract provided that the Plaintiffs would place their purchase
monies into escrow account and that after five (§) days the escrow company would deposit the
purchase monies into Tower’s company bank account.

29.  The Purchase Contract provided a time is of the essence clause.

30.  The Tower Defendants failed to meet their completion dates and will be unable to |

meet any future contract dates.

31.  Upon information and belief, the Spanish View Project presently has neither
financing available nor the resources necessary for its completion, Moreover, the first tower has
not been completed nor is it near substantial comipletion.

FIRST CAUSE OF ACTION
(Breach of Contract — the Tower Defendants)

32.  The Plaintiffs repeat, re-allege and incorporate by reference each and every
allegation contained above, inclusive, as if fully set forth herein.

33, The Plaintiffs, each of them, entered into a info written Purchase Contracts with
the Tower Defendants and/or their agents, partners, successors or assigns, to purchase a common
interest ownership unit in the Spanish View Project

34, The Purchase Contract provided a time is of the essence clause.

Page S of 12
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35, The first tower in Spanish View was 10 be complete in June or July 2006,

36, To date, the first tower has not been completed nor is it near substantial
completion.

37, The Tower Defendants Plaintiffs have failed and/or refused to return Plaintiffs
deposit monies in excess of $10,000.

38.  As a direct and proximate result of the Tower Defendants’ breach, the F’I&imiffs;
have been damaged an amount in excess of $10,0000, plus interest thergon.

3G, 15, As a direct and proximate result of the aforementioned acts, it has become
necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled to
recover fees and costs incurred herein pursuant to the terrus of the Purchase Contract.

SECOND CAUSE OF ACTION
(Breach of the Covenant of Good Faith and Fair Dealing — the Tower Defendants)

40.  The Plaintiffy repeat, re-allege and incorporate by reference each and every
allegation contained above, inclusive, as if fully set forth herein.

41.  All confracts in Nevada confain an implied covenant of good faith and fair
dealing.

42.  The Tower Defendants, breached the covenant of good faith and fair dealing by
refusing to honor their contractuzl obligations.

43, As a direct and proximate cause of the Tower Defendants’ breach, the Plaintiffs
have been damaged in excess of $10,000, plus interest thereon.

44, As a direct and proximate result of the aforementioned acts, it has become

necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled to

- recover fees and costs incwired herein pursuant to the terms Purchase Contract,

THIRD CAUSE OF ACTION
(Declaratory Relief — the Tower Defendants)

45, The Plaintiffs repeat, re-allege and incorporate by reference each and every
allegation contained above, Inclusive, as if fully set forth herein.
46, A justiciable controversy exists between the Plaintiffs and the Defendants relative

to their legal rights and duties under the above-mentioned Purchase Contract.

Page 6 of 12
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{.as Vegas, Mevada 89143
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MARQUIS & AURBACH

47.  The controversy between the Plaintiffs and Defendants is adverse,

48.  Plaintiffs seck a declaration from this Court setting forth the particular rights and
obligations of each party with regard to Purchase Confract.

49, A iudicial determination of the Plaintiffs rights under the above referenced
Purchase Contract is necessary and appropriate at this time in order to avoid additional and
unnecessary litigation,

50. As a direct and proximate result of the aforementioned acts, it has become
necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled t
recover fees end costs incurred herein pursuant to the terms Purchase Contract.

FOURTH CAUSE OF ACTION
(Unjust Enrichment - all Defendants)

51, The Plaintiffs repeat, re-allege and incorporate by reference each and every
allegation contained above, inclusive, as if fully set forth herein.

52, The Plaintiffs conferred upon Defendants, each of them, certain monetary
henefits.

53, Defendants appreciated the benefits conferred upon them by the Plaintiffs.

34,  Defendants accepted and retzined the benefits under circumsiances where it
would be unjust and inequitable for them to retain the benefits.

55. As a direct and proximate cause of the Defendants’ actions, the Plaintiffs have
been damaged in excess of $16,000.00, plus interest thereon.
56. As a direct and proximate resuit of the aforementioned acts, it has become
- necessary for the Plaintiffs (o secure the services of an attorney, and the Plaintiffe are entitied to
recover fees and costs incurred herein pursuant to the terms of the Purchase Contract.

FIFTH CAUSE OF ACTION

{Deceptive and Unfair Trade Practices in Viclation of NRS 398 Et. Seq.)
{Agent Defendants)

57.  The Plaintiffs repeat, re-allege and incorporate by reference each and every
allegation contained ahove, inclusive, as if fully set forth herein,

58.  Upon information and belief, in or around February 20053, Cutter was intimately

Page Tof 12
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involved and living with Yanke, the owner of Tower and developer of the Spanish View Project.

59, Upen information arnd belief, in or around February 2005, Cutter had a financial
interest in the Spanish View Project.

60, Cutter, as the onsite agent at the Spanish View Projzct, had contact with sach end
every one of the Plaintiffs.

61, Cutter failed to disclose fo the Plaintiffs, each of them, material facts iﬁ
connection with her solicitation to purchase an interest in fand in the state of Nevada in violation
of NRS 598.0903 et. seq. and NRS 599A.010 et. seq.

62, Cutter’s actions and conduct constitute a deceptive and unfair rade practice in
victation of NRS 598.0903 et. seq. and NRS 599A.010 et. seq.

63.  Cutter works as a Sellers agent for sales in the Spanish View Project and does so
as an agent of Stark who is the Sellers broker for all sales in the Spanish View Project.

64.  Upon information and belief, Cutter and Stark are emploved by Prudential and
Americana.

65, Consequently, Prudential and Americana failed to disclose material facts in
connection with a solicitation to purchase an interest in land in the state of Nevada in violation of
NRS 598.0903 et. seq. and NRS 599A.010 et. seq.

66.  NRS 598.0999(3) provides that a “person, firm, or any officer or managing agent
of any corporation or association who knowingly and willfully engages in a deceptive trade
practice” may be required to “pay to the aggrieved party damages on all profits derived from the
knowing and willful engagement in a deceptive trade practice and treble damages on all damages
suffered by reason of the deceptive trade practice.”

67.  As a direct and proximate cause of the Defendants’ actions, the Plaintiffs have
been damaged in excess of $10,000.00, plus interest thereon.

68. As a direct and proximate result of the aforementioned acts, it has become
necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffy are entitled to

recover fees and costs incurred hersin as well as trebie damages pursuant to NRS 598.0995(3).

Page 8 of 12
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SIXTH CAUSE OF ACTION
(Violation of NRS 645)
(Agent Defendants)

69.  The Plaintiffs repeat, re-allege and incorporate by reference each and every
allegation contained above, inclusive, as if fully set forth herein. -
70.  Pursuant to NRS 645.990(4) any officer or agent of a corporation, or member or
agent of a limited-liability company, partnership or association, who personally participates in or
is an accessory to any violation of NRS chapter 645 is sublect to the penalties prescribed therein.

71, Pursuant to NRS 645260, where any person, limited liability company,
partnership, association or corporation, in congideration for (or expectation of) a commission,
directly or indirectly engages in any single act defined under NRS 645.030, such as negotiating &;
sale or soliciting prospective buyers, that person or entity is acting within the capacity of a real
estate broker or real estate salesman.

72.  Pursuant fo NRS 645.252(1), Defendants Cutter, Stark, Americana andior
Prudential were required to disclose: 1) any material and relevant facts, data or information
which they knew, or should have known, refating to the property, Z) each source from which
they would receive compensation as a result of the transaction, and 3) that they had an inferest in
a principal to the transaction.

73, Pursuant to NRS 645.320, 2 licensee is prohibited from dealing with any party to
arcal estate transaction in a manner which is deceitful, fraudulent, or dishonest. '

74, Upon information and belief, in or around February 2005, Cutter was intimately
invoived and living with Yanke, the owner of Tower and developer of the Spanish View Project.

75, Upon information and belief, in or around February 2005, Cutter and Americana
had a financial interest in the Spanish View Project.

76, Defendants Cutter, Stark, Americana and/or Prudential failed to disclose these
material facts in connection with their sclicitation to purchase an interest in land in the state of
Nevada in violation of NRS 645 et, seq.

77. As a direct and proximate cauge of the Defendanis’ actions, the Plaintiffs have

been damaged in excess of $10,000.00, plus interest thereon.

Page9of 12
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78.  As a divect and proximate result of the aforementioned acts, it has become

- necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled to

recover all fees and costs incurred herein,

SEVENTH CAUSE OF ACTION
(Civil RICO - Y anke)

79.  The Plaintiffs repeat, re-allege and incorpérate by reference each and everjr
allegation contained above, inclusive, as if fully set forth herein.

80.  Yanke engaged in racketeering activity as defined in NRS 207.390.

§1.  Upon information and belief, Yanke committed a predicate act when was
involved in a scheme in which he took buyers and lenders monies for completed houses without
the intent or ability to complete said houses in vielation of NRS 207.360,

82.  Upon information and belief, Yanke was sued as a result of his activities in Case
Na.: 86-A-245508-C and Case No. 06-A-528584-C in the Eighth Judicial District Court in Clark
County, Nevada,

83.  Upon information and belief, the aforementioned cases were initiated after July 1,
1983 and Yanke has continued engaging in related acis of racketeering which have the same or
similar pattern, intents, results, accomplices, victims or methods of commission, or are otherwige
interrelated by distinguishing characteristics.

84.  Yauke's racketecring actions are not isolated incidents.

85, Yanke has utilized a Purchase Contract in relation to the Spanish View Project
which provides that potential purchasers must place their purchase monies into escrow account
which, after five (5} days, pursuant to Yankes instructions is deposited into Yanke’s company
bank account.

86,  Upon information and belief, Yanke is not utilizing said money to complete the |
Spanish View Project.

B7.  Upon information and belief, Yanke committed a subsequent predicate act when

- prior to Yanke accepting the Plaintiffs purchase monies he accepted purchase monies from other

| purchasers under false pretenses,
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§8.  The Plaintiffs entered into a Purchase Contract and provided Yanke with deposit
monies in excess of $16,0600.

89.  The Plaintiffs deposil monies have been removed from the escrow account and
deposited in Yanke business account.

90,  Upon information and belief, Yanke is continuing to take purchase monies from
other potential purchasers, knowing that the Spanish View Project cannot be completed or
receive financing.

gl. As a direct and proximate result of Defendants’ racketeering activities, the
Plaintiffs have been damaged in excess of $10,000,

92, The Plaintiffs are entitled to treble damages.

93, The Plaintiffs have been forced to retain the services of an attorney to prosecute
this matter and are entitled recover reasonable costs and attorneys fees incurred herein as special
damages.

EIGHTH CAUSE OF ACTION
{Conversion — the Tower Defendants}

94,  The Plainitffs repeat, re-allege and incorporate by reference each and every
allegation contained above, inclusive, as if fully set forth herein.

95.  The Tower Defendants have misappropriated, unlawfully exercised domain over,
and converted for their use and benefit the Plaintiffs purchase money to the detriment of the
Plaintiffs.

96. By keeping the above-referenced funds, the Tower Defendants’ possession and
use of the funds demonstrates a claim of ownership which is inconsistent with the proper and
rightful ownership thereof.

97.  The Plaintiffs have been forced to retain the services of an attorney fo pmsewté '
this matter and are entitled recover reasonable costs and attomneys fees incurred herein as special
damages

WHEREFORE, Plaintiffs pray for a judgment against Defendants as follows:

1. For Breach of Contract damages in excess of $10,000, plus interest thereon,

Page il of 12
M AL O34T-001 438959 _) §/22/2007 7:28 PM

266




Las Vegas, Nevada 39143
{02 352011 PAX: (702} 382-5816

MARQUIS & AURBACH
10001 Park Run Drive

e 3

16
11
12
13
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27
28

2
3.

For general damages in excess of $14,000.00, plus interest thereon;

For declaratory relief setting forth the particular rights and obligations of each

party with regard to Purchase Confract.

4,

5.
598.0999(3);

6.
Confract;

7.

8.

premises,

For statutory treble damages;

For attorney’s fees and costs incurred herein as damages pursuant NRS
For atiorney’s fees and costs incurred herein as damages pursuant Purchase

For punitive damages; and

For such other and further relief as the Court deems just and proper in itg

ool
Dated this ZE day of May, 2007,

MARQUIS & AURBACH

By:

Terry-A-Toffing, Esq.
Nevada Bar No. 4949
Brian R. Hardy, Esq.
Nevada Bar No. 10068
10001 Park Run Drive

Las Vegas, Nevada 89145
Attorneys for Plaintiffs
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- individually, DOE REAL ESTATE BROKERS ]
| CORPORATIONS 1 through X, inclusive,

Electronically Filad
10/23/2007 10:22:43 AM

COMP SN
Marquis & Aurbach L, LI
TERRE’ .{""& LGI*E‘{N()’, RSQ, CLER;{_&)F THE CdURT

Nevada Bar No, 4949
BRIAN R. HARDY, ESQ.
Nevada Bar No. 10068
10601 Park Run Drive
Las Vegas, Nevada 89145
{702y 382-0711

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

ALLISON GAYNOR, an individual; BARBARA
CHANDLER, individually and as TRUSTEE OF

THE SARALEE M. BOWERS TRUST; Case No:  AS541668
MELVA NEVADA BROWN, an individual;
RICHARIY GOODALL, an individual; Dept. No.: X1

HAROLD & CAROL HERZLICH, individuals;
ROBERT EMBLETON, an individual; DAHN
MIDORA, an individual; ARTHUR
WILLIAMS, an individual: LARRY & JUDY
SHIFFMAN, individuals; EDWIN & GATL
EDEJER, individuals; JUDGE ANGEL
COOLEY, an individual; DEBRA JONES, an
individual; and ABE SIEMENS, an individual,

Plaintiffs,
VS,

TOWER HOMES, LLC,, a Nevada limited
liability company; RODNEY C, YANKE, an
individual, AMERICANA LLC dba
AMERICANA GROUP; Nevada limited lability
company; MARK L. STARK, an individual in
his capacity as a broker; JEANNINE CUTTER,
an individual in her capacity as an agent; DAVID
BERG, an individual in his capacity as an agent
DOE REAL ESTATE AGENTS Ithrough X,

through X, individually, ROF REAL ESTATE

Defendants

FIRST AMENDED COMPLAINT

Plaintiffs Allison Gaynor, Barbara Chandler, individually and on behalf of the Sarales M.

Bowers Trust, Melva Nevada Brown, Richard Goodall, Harold & Carol Herzlich, Robert
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27
28

Embleton, Daln Midora, Arthur Williams, Larry & Judy Shiffman, Bdwin & Gail Edejer, Judge
Angel Cooley, Debra Jones, and Abe Siemens (hereinafier collectively the “Plaintiffs™), by and

through their attorney record, the law firm of Marquis & Aurbeach, hereby complain and allege as

follows:
L JURISDICTION AND VENUE
1. This Court has jurisdiction in this suit because Plaintiffs seek damages in excess

of the fninimum jurisdictional requirements of this Court.
2. This Court has personal jurisdiction over the Defendants for the following
reasons:

a. Upon information and belief, the Defendants conduct business in Nevada,
were fiduciaries or recipients of fimds held in Nevada, participated and/or
engaged in transactions which injured Nevadans, engaged in tortious
behavior in Nevada, caused injuries and damages to Nevadans, and/or they
are citizens or domiciliaries of this state. Tn addition, the claim stated in
this Complaint arises under Defendants’ contacts with this state,

b, The Defendants have had such minimum contactes with the State of
Nevada that a Nevada court’s exercise of personal jurisdiction over the,
would not offend traditional notions of fair play and substantial justice,

and the clalms stated in this Complaint srise under those minimum

contacts.
3. Venue is proper in Clark County, Nevada for the following reasons:
a. Upon information and belief, Defendants are residents of Clark County,

Nevada, they transact business in Clark County, Nevada.
b, The issues and claims alleged in this Complaint revolve around property

located in Nevada,

£

Clark County, Nevada, is the county where all or substantizlly all of the

events giving rise to the Plaintiffs’ claims occurred.
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I. PARTIES

4. Allison Gaynor, is and was at all times relevant hereto, a party to an agreement to
purchase real property located in Clark County, State of Nevada.

5. Barbara Chandler, is and was at all times relevant hereto, a party o an agreement
to purchase real property located in Clark County, State of Nevada.

6. Saralee M. Bowers Trust, is and was at all times relevant hereto, a party to an
agreement to purchase real property located in Clark County, State of Nevada.

7. Melva Nevada Brown, is and was at all times relevant hereto, a party to an
agreement fo purchase real property located in Clark County, State of Nevada.

8. Richard Goodall, is and was at all times relevant hereto, a party to an agrecment
to purchase real property located in Clark County, State of Nevada.

9. Harold & Carol Herzlich, are and were at all times relevant hereto, party to an
agreement to purchase real property located in Clark County, State of Nevada.

10. Robert Embleton, is and was at all times relevant hereto, a party to an agrecment
to purchase real property located in Clark County, State of Nevada.

11, Dahn Midora, is and was at all times relevant hereto, a party to an agreement to
purchase real property located in Clark County, State of Nevada,

12, Asthur Williams, is and was at all times relevant hereto, a party to an agreement
to purchase real property located in Clark County, State of Nevada.

13, Larry & Judy Shiffman, are and were at all times relevant hereto, party to an
agreement to purchase real property located in Clark County, State of Nevada.

14, Edwin & QGail Edejer, are and were at all times relevant hereto, party to an
agreement to purchase real property located in Clark County, State of Nevada,

15, Judge Angel Cooley, is and was at all times relevant hereto, a party to an
agreement to purchase real property located in Clark County, State of Nevada.

16, Dcbra Jones, is and was at all times relevant hereto, a party to an agreement to
purchase real property located in Clark County, State of Nevada.

17, Abe Siemens, is and was at all times relevant hereto, a party to an agreement to
Page3 of 15
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purchase real property located in Clark County, State of Nevada.

18 Plaintiffs are purchasers, consumers, individuals or otherwise, who entered into |
written Purchase Contracts with Defendant Tower Homes, LLC (“Tower™) and/or its agents,
partners, successors or assigns, 1o purchase a common inferest ownership unit in the Spanish
View Tower Homes Project (“Spanish View Project™ to be constructed by Defendants Tower
and  Roduey C. Yanke (“Yanke”) (collectively hereinafter the “Tower Defendants™ on
Assessors Parcel No. 176-04-601-019 in the County of Clark, State of Nevada,

19, Tower is, and was at all times relevant hereto, a Nevada lirnited liability company,
doing business in Clark County, State of Nevada.

20, Yarnke is, and was at all times relevant hereto, a resident of Clark County, State of
Nevada.

21, AMERICANA LLC dba AMERICANA GROUP (“Americana™) is, and was at all
times refevant hereto, a Nevada limited liability company, doing business in Clark County, State
of Nevada.

22, Mark L. Stark (“Stark”™) is, and was at all times relevant hereto, a resident of and
real estate broker in Clark County, State of Nevada.

23, Jeannine Cutter (“Cutter”) is, and was at all times relevant hereto, a resident of
and real estate agent in Clark County, State of Nevada.

24, David Berg (“Berg”} is, and was at all times relevant hereto, a resident of and real

estate agent in Clark County, Sizte of Nevada,

25, Americana, Stark, Cutter and Berg are hereinafter collectively referred to as the
- Agent Defendamts.
26, That the true names or capacities, whether individual, corporate, associate or

otherwise of the Defendants named herein as DOES 1 through X, inclusive, and ROE
CORPORATIONS T through X, inchusive, are unknown to Plaintiffs whe, therefore, sue said
Defendants by such fictitious names. Pleintiffs allege that each Defendant designated hereinasa |
DOE or ROE CORPORATION is negligently, willfully, contractually, intentionally or otherwise

legally responsibie for the events and happenings herein referred to and proximately caused
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injury and damage thereby fo the Plaintiffs as herein alleged. Plaintiffs shall ask Jeave of this
Court to amend the Complaint to insert the true names and capacities of cach Defendant named
as DOES and/or ROE CORPORATIONS, when the same have been ascertained, and will further
seck leave to join said Defendants in these proceedings.

[, GENERAL FACTUAL ALLEGATIONS

SPANISH VIEW PROJECT

27, Toweris a company set up by Yanke for the sole purpose of building the Spanish
View Project.

28, The Spanish View Project is proposed to have three 18-story condominium
towers, combining for 405 units, located at the southwest corner of Interstate-215 and S. Buffalo
Road in Las Vegas, Nevada.

29, The Plaintiffs entered into written Purchase Contracts with the Tower Defendants
which provided that their units would be completed within two (2) years.

30.  Moreover, according to oral promises made by the Tower Defendants and the
Agent Defendants the first tower in the Spanish View Project was to be complete in June or July
2006.

31, To date, the f{irst tower has not been completed nor is it near substantial
completion. In faet, to date, Tower A does not even contain a ground level floor, Accordingly,
it is impossible for the Tower Defendants to have a completed tower within a reasonable time
period.

32.  Upon information and belief, construction on the Spanish View Project has ceased
and there is presently no financing available for its completion.

33. Upon information and belief, there are approximately nine (9) lawsuits pending
against the Tower Defendants and the Spanish View Project which effectively cloud title to the
property.

34, Upon information and belief, there are over twenty-five million dollars in

- mechanics liens which have been filed for work on the Spanish View project.
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INDUCEMENT INTO UNCONSCIONABLE AGREEMENT

35, Plaintiffs meet with one or more of the Agent Defendants regarding the Spanish
View project. Af the meeting with one or more of the Agent Defendants, it was represented to
the Plaintiffs that the frst tower would be completed in or around July 2006,

36, Based upon the assurances of the Agent Defendants, the Plaintiffs provided the
Tower Defendants with deposit monies in excess of $16,000 to reserve a unit in the Spanish
View Project.

37 Based upon the assurances of the Agent Defendants, the Plaintiffs entered into a
Purchase Contract with the Tower Defendants to purchase a unit in the Spanish View Project,

38.  The Purchase Contract provided a time is of the essence clause.

39.  The Tower Defendants failed to meet their completion dates and will be unable to
meet any future contract dates,

4. Upon information and belief, the Spanish View Project presently has neither
financing avatlable nor the resources necessary for its completion. Moreover, the first tower has
not been completed nor is it near substantial completion.

FIRST CAUSE OF ACTION
(Breach of Contract — the Tower Defendants)

41, The Plainiffs repeat, re-allege and incorporate by reference each and every
allegation contained above, inclusive, as if fully set forth herein,

42, The Plaintiffs, each of them, entered intc a into written Purchase Contracts with |
- the Tower Defendants and/or their agents, partners, successors or assigns, to purchase a common

interest ownership unit in the Spanish View Project.

43, The Purchase Contract provided a time {5 of the essence clause.

44.  The first fower in Spanish View was to be complete in June or July 2006,

45, To date, the first tower has not been completed ner is it near substantial
completion,

46. Moreover, Pursuant to Section 2(e) of the Purchase Contract the Tower

Defendants were obligated to place all Plaintiffs deposit monies into an interest bearing trust
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account designated solely for the purpese of holding the purchasers deposit monies.

47 Pursuant to Section 2{e) the Purchase Contract the Pleintiffs’ deposit monies were
not to be released from the interest bearing trust account until: 1) closing; 2) Purchaser’s default;
or 33 Sellers default,

48, Plaintiffs neither defaulted under their Purchase Contract nor closed on their

| respective unifs.  Accordingly, Plaintiffs deposit monies should remain in the interest bearing

trust account.

49. Upon information and belief, Yanke, without the authorization of the Plaintiffs,
transferred substantially all of Plaintiffs deposit monies.

30.  Upon information and belief, Plamtiffs deposit monies were transferred into
accounts which were used to pay, among other things, the personal expenses of the Yanke, Berg,
and Cutter.

51. Despite repeated requests, the Tower Defendants have failed and/or refused to
return Plaintiffs deposit monies.

52, As a direct and proximate result of the Tower Defendants’ breach, the Plaintiffs
have been damaged an amount in excess of $10,0000, plus interest thereon,

53, As a direct and proximate result of the aforementioned acts, it has become
necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled to
recover fees and costs incurred herein pursuant to the terms of the Purchase Contract.

SECOND CAUSE OF ACTION
(Breach of the Covenant of Good Faith and Fair Dealing — the Tower Defendants)

54, 'The Plaintiffs repeat, re-allege and incorporate by reference cach and every

allegation contained above, inclusive, as if fully set forth herein.

35, All contracts in Nevada contain an implied covenant of- good faith and fair
dealing.
56, The Tower Defendants, breached the covenant of good faith and fair dealing by

refusing to hopor their contractual obligations.

57, As a direct and proximate cause of the Tower Defendants’ breach, the Plaintiffs
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have been damaged in excess of $10,000, plus interest thereon.

58, As a direet and proximate result of the aforementioned acts, it has become
necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled o
recover fees and costs incurred herein pursuant to the tevms Purchase Contract,

THIRD CAUSE OF ACTION
(Declaratory Relief - the Tower Defendants)

59, The Plaintiffs repeat, re-allege and incorporate by reference each and every
ailegation contained above, inclusive, as if fully set forth herein.

60, A justiciable confroversy exists between the Plaintiffs and the Defendants relative
to their legal rights and duties under the above-mentioned Purchase Contract.

61, The controversy between the Plaintiffs and Defendants is adverse.

62.  Plaintiffs seek a declaration from this Court setting forth the particular rights and
obligations of each party with regard to Purchase Contract.

63. A judicial determination of the Plaintiffs rights under the above referenced
Purchase Contract is necessary and appropriaie at this time in order to avoid additional and
unnecessary litigation.

64.  As a direct and proximate result of the aforementioned acts, it has become
necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled to
recover fees and costs incurred herein pursuant fo the terms Purchase Contract,

FOURTH CAUSE OF ACTION
(Unjust Enrichment - ail Defendants)

65, The Plaintiffs repeat, re-allege and incorporate by reference each and every
allegation contained above, inclusive, ag if fully set forth herein,

&6, The Plaintiffs conferred upon Defendants, each of them, certain monetary
benefits.

67.  Delendants, each of them, appreciated the benefits conferred upon them by the
Plaintiffs,

68.  Defendants, each of them, accepted and retained the benefits under circumstances
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- in the course of their business or occupation they knowingly fail to disclose a maierial fact in

where it would be unjust and inequitable for them to retain the benefits.

69, As a direct and proximate cause of the Defendants’ actions, the Plaintiffs have
been damaged in excess of $10,000.00, plus interest thereon.

74, As a direct and prowimate result of the aforementioned zcts, i has become
necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled o
recover fees and costs incwrred herein pursuant to the terms of the Purchase Contract.

FIFTH CAUSE OF ACTION

{Deceptive and Unfair Trade Practices in Violation of NRS 398 Et. Seq. and 3894 Et. Seq.)
{Agent Defendants)

71.  The Plaintiffs repeat, re-allege and incorporate by reference cach and every
allegation contained above, inclusive, as if {ully set forth herein.

72 Upon information and belief, in or around 2005, Cutter was intimately invobved
and living with Yanke, the owner of Tower and developer of the Spanish View Project.

73.  Upon information and belief, in or around 2003, the Agent Defendants had direct _
financial inferests in the Spanish View Project.

74, Upon information and belief, Cutter and Berg were receiving monthly salaries
rom Tower,

75.  Cutler and Berg, as the onsite agents at the Spanish View Project, had contact
with each and every one of the Plaintiffs.

76, NRS 598.0923 provides that a person engages in a deceptive frade practice when

connection with the sale or lease of goods or services.

77. NRS 599A.060 provides that it is an unfair practices for any person to
mistepresent or conceal any malerial fact or to meke any false or deceptive statements while
offering to sell an option, interest, or reservation in land,

78, Cutter and Berg, while providing services as real estate agents, failed to disclose
to the Plamtiffs, each of them, material facts in connection with their solicitation to purchase an
interest in land in the state of Nevada in violation of NRS 598.0903 et. seq. and NRS 3599A.010

et seq.
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79, Conter and Berg, while providing services as real estate agents, made
misrepresentations of material fact to the Plaintiffs, cach of them, in connection with their
solicitation to purchase an inferest in land in the state of Nevada in violation of NRS 598.0903 et,
seq. and NRS 59%A 010 ef. seq.

80.  Cutter and Berg’s actions and conduct constitute a deceptive and unfair trade
practice in violation of NRS 598.0903 et. seq. and NRS 599A.010 et. seq.

81, Cutter and Berg work as agents for sales in the Spanish View Project and do so as
agents of Stark who is the authorized broker for all sales in the Spanish View Project,

82, Upcn information and belief, Cutter and Stark are agents of Americana.

83.  Consequenily, Americana through its agents failed to disclose material facts and
made material misrepresentations in connection with a solicitation to purchase an interest in land
in the state of Nevada in violation of NRS 598.0903 et. seq. and NRS 599A.010 et. seq.

84.  NRS 598.0999(3) provides that a “person, firm, or any officer or managing agent
of any corporation or association who knowingly and willfully engages in a deceptive trade
practice” may be required to “pay to the aggrieved party damages on all profits derived from the
knowing and willful engagement in a deceptive trade practice and treble damages on il damages
suffered by reason of the deceptive trade practice.”

85, Plaintiffs are entitled to treble damages against the Agent Defendants.

86, As a direct and proximate cause of the Defendants’ actions, the Plaintiffs have
been damaged in excess of $10,000.00, plus interest thereon.

87,  As a direct and proximate result of the aforementioned acts, it has become
necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitied to
recover fees and costs incurred herein as well as treble damages pursuant to NRS 598.0999(3).

SIXTH CAUSE OF ACTION

{Violation of NRS 645%)
(Agent Defendants)

88.  The Plaintiffs repeat, re-allege and incornorate by reference each and every
allegation contained above, inclusive, as if fully set forth herein,

89.  Pursuant to NRS 645.990(4) any officer or agent of a corporation, or member or
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agent of a Hmited-lability company, partnership or association, who personally participates in or
Is an accessory to any vielation of NRS chapter 645 {5 subject to the penalties prescribed therein,

90, Pursuant to NRS 645260, where any person, limited liability company,

| parmership, association or corporation, in consideration for (or expectation ofj a commission,

directly or indirectly engages in any single act defined under NRS 645.030, such as negotiating a
sale or soliciting prospective buyers, that person or entity is acting within the capacity of a real
estate broker or real estate salesman,

91.  Pursuant to NRS 645.252(1), the Agent Defendanis were required to disclose to
the Plaintiffs: 1} any material and relevant facts, data or information which they knew, or should
have known, relating to the property, 2) each sowce from which they would receive
compensation as a result of the transaction, and 3) that they had an interest in & principal to the
transaction,

92, Pursuant to NRS 645,320, a licensee is prohibited from dealing with any party (o
areal estate transaction in 4 manner which is deceitful, fraudulent, or dishonest,

93, Upon information and belief, in or around 2005, Cutter was intimately involved
and living with Yanie, the owner of Tower and developer of the Spanish View Project.

94, Upon information end belief, Cutter and Berg were receiving monthly salaries
from Tower,

g5, Upon information and belief, in or around 2005, the Agent Defendants had a
direct financial interest in the Spanish View Project.

96.  The Agent Defendants failed to disclose material facts in connection with their
solicitation to purchase an interest in land in the state of Nevada in viclation of NRS 645 ¢, seq.

§7.  As a direct and proximate cause of the Defendants’ actions, the Plaintiffs have
been damaged in excess of $10,000.00, plus interest thereon.

98.  As a direct and proximate result of the aforementioned acts, it has become
necessary for the Plaintiffs to secure the services of an atforney, and the Plaintiffs are entitled 1o
recover all fees and costs incurred herein,
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SEVENTH CAUSE OF ACTION
(Vielation of NRS 116 and Associated Punitive Damages— all Defendants)

99.  The Plaintiffs repeat, re-allege and incorporate by reference each and every
allegation contained above, inclusive, ag if fully set forth herein.

106, NRS 116.411(1} provides that a deposit made in connection with the purchase or
reservation of a condominium unit must be placed in an escrow account designated solely for
that purpese until said monies are: (a) delivered to the seller at closing; (b) delivered to the seller

because of the purchaser’s default under a contract to purchase the unit; (¢} released to the seller

- for an additional item, improvement, optional item or alteration; or {d) refunded to the purchaser.

101, NRS 116.411(3) provides that in lieu of placing a deposit in escrow a seller may
furnish a bond in a principal sum equal to the amount of the deposit as surety.

102, The Plaintiffs, each of them, entered into a into written Purchase Contracts with
the Tower Defendants and/or their agents, partners, successors or assigns, to purchase  comnmon
interest ownership unit in the Spanish View Proiect.

103.  Plaintiff, each of them provided deposit monies in connection with their purchase.

104, Upon information and belief, Tower never posted a bond for said deposits
pursuant to NRS 116.411(3).

105, Upon information and belief, Tower never placed the Plaintiffs deposits in an
escrow account designated solely for that purpose until said monies were to be: (&) delivered to
the seller at closing; (b) delivered to the seller because of the purchaser’s default under 2 contract
to purchase the unif; (¢) released to the seller for an additional item, improvement, optional item
or alteration; or {d} refunded to the purchaser.

106, Upen information and belief, Yanke, without the authorization of the Plaintiffs,
transferred substantially all of Plaintiffs deposit monies into accounts which were used to pay,
among other things, the personal expenses of the Yanke, Berg, and Cutter.

107.  Despite repeated requests, the Defendants have failed and/or refused to retumn

laintiffs deposit monies,

108, NRS 1164117(3} provides that punitive damages may be awarded for a willful
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and material failure to comply with NRS 116,

109.  The Defendants have failed willfully and materially failed to comply with NRS
116,

P10, As a direct and proximate result of the Defendants activities, the Plaintiffs have
been damaged in excess of $10,000.

111, The Plaintiffs are entitled to punitive damages.

112, The Plaintiffs have been forced to retain the services of an attorney (o prosecute
this matter and are entitled recover reasonable costs and attorney fees incurred herein as special
damages.

EIGHTH CAUSE OF ACTION
(Civil RICO - Yanke)

113, The Plaintiffs repeat, re-allege and incorporate by reference each and every
allegation contained above, inclusive, as if fully set forth herein.

114, Yanke engaged in racketeering activity as defined in NRS 207.3%0.

115, Upon information and belief, Yanke committed z predicate act when was
involved in 2 scheme in which he took buyers and lenders monies for completed houses without
the intent or ability to complete said houses in violation of NRS 207.360.

116,  Upon information and belief, Yanke was sued as a result of s activities in Case
No.: 86-A-245508-C and Case No. 06-A-528584-C in the Eighth Judicial District Court in Clark |
County, Nevada.

117. Upon information and belief, the aforementioned cases were initiated after July 1,
1983 and Yanke has continued engaging in related acts of racksteering which have the same or
similar pattern, intents, results, accomplices, victims or methods of commission, or are otherwise
interrelated by distinguishing characteristics.

118, Yanke’s racketeering actions are not isolated incidents.

1S, Yanke has utilized a Purchase Conlract in relation (o the Spanish View Project
which provides that potential purchasers must place their purchase momies into escrow account |

which, after five (5) days, pursuant to Yanke's instructions is deposited into Yanke’s company
Page 13 of 15
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bank account.

120, Upon information and belief, Yanke is not utilizing said money to compiete the
Spanish View Project.

121, Upon information and belief, Yanke committed a subsequent predicate act when

prior to Yarke accepting the Plaintiffs purchase monies he accepted purchase monies from other

| purchasers under false pretenses.

122. The Plaintiffs entered into a Purchase Contract and provided Yanke with deposit
monies in excess of $10,000.

123, The Plaintiffs deposit monies have been removed from the escrow account and
deposited in Yanke business account.

124, Upon information and belief, Yanke is continuing to take purchase monies from
other potential purchasers, knowing that the Spanish View Project cannot be completed or
receive financing,

125, As a direct and proximate result of Defendants’ racketeering activities, the
Plaintiffs have been damaged in excess of $10,000.

126, The Plaintiffs are entitled to (reble damages.

127, The Plaintiffs have been forced to retain the services of an attorney to prosecute
this matter and are entitled recover reasonable costs and attorney fees incurred herein as special
damages.

EIGHTH CAUSE OF ACTION
(Conversion — the Tower Defendants)

128, The Plaintiffs repeat, re-allege and incorporate by reference each ard every
allegation contained above, inclusive, as if fully set forth herein.

129, The Tower Defendants have misappropriated, unlawfully exercised domain over,
and converted for their use and benefit the Plaintiffs purchase money to the detriment of the
Plaintiffs,

130, DBy keeping the above-referenced funds, the Tower Defendants’ possession and

use of the funds demonstrates a claim of ownership which is inconsistent with the proper and |
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rightful ownership thereof.

131, The Plaintiffs have been forced to retain the services of an atiorney to prosecute
this matter and are entitled recover reasonable costs and attorney fees incurred herein as special
damages

WHEREFORE, Plaintiffs pray for a judgment against the Defendants as follows:

1. For Breach of Contract damages in excess of $10,000, plus interest thereon;
2. For general damages in excess of $10,000.00, plus interest thereon;
3 For declaratory relief setting forth the particular rights and obligations of each

party with regard to Purchase Contract.

4, For statutory treble damages;

5. For attorney fees and costs incurred herein as damages pursuant NRS
598.0995(3);

6. For attorney fees and costs incurred herein as damages pursuant Purchase
Contract;

7. For punitive damages; and

8. For such other and further relief as the Court deems just and proper in its
premises,

w
Dated this'ém day of October, 2007,

MARQUIS & AURBACH

By }0 U

Terry A. Coffing, Esg.
Nevada Bar No. 4649
Brian R, Hardy, Esg.
Nevada Bar No. 16068
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Plaintiffs
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(702} 382-G711 FAX: (702) 382-3816

MARQUIS & AURBACH

CERTIFICATE OF MAILING

3 L
T hereby certify that on the é_(da‘y of October, 2007, I served a copy of the foregoing
FIRST AMENDED COMPLAINT upon each of the parties by depositing a copy of the same
in a sealed envelope in the United States Mail, Las Vegas, Nevada, First-Class Postage fully

prepaid, and addressed to:

William H. Heaton, Esq. Michael E. Stoberski, Fsq.
NITZ, WALTON & HEATON, LTD, OLSON, CANNON, GORMLEY &
601 S, 10th Street, #201 DESRUISSEAUX
i.as Vegas, Nevada 85101 9950 W. Cheyenne Avenue
Attornevs for Defendants 1.as Vegas, Nevada 89129
Tower Homes, LI.C & Americana, L1LC dba
Rodney Yanke Americana Group, Jeannine Cutter ,

Mark L. Stark & David Berg,

and that there is a regular communication by mail between the place of mailing and the places so

addressed,

Rikki Gail, an employce Gf \/Tﬁﬁfs & Awach
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Muarguis & Aurbach
TERRY A. COFFING, ESQ.
Nevads Bar Na. 4949
BRIAM R, HARDY, ESQ,
Nevada Bar No. 10068

| 10001 Park Run Drive

Las Vegas, Nevada 89145
(702) 382-0711
{702} 856-8908 facsimile

teoffing@marquisavrbach.com

bhardvf@marquisaurbach.corm
Attorneys for Plaintiffs

DPISTRICT COURT
CLARK COUNTY, NEVADA

ALLISON GAYNOR, an individual; BARBARA
CHANDLER, individually and as TRUSTEE OF
THE SARALEE M. BOWERS TRUST;
MELVA NEVADA BROWN, an individual;
RICHARD GOODALL, &n individual;
HAROLD & CAROL HERZLICH, individuals;
ROBERT EMBLETON, an individual; DAHN
MIDORA, an individual; ARTHUR

t WILLIAMS, an individual; LARRY & JUDY

SHIFFMAN, individuals; EDWIN & GAIL
EDEIER, individuals; JUDGE ANGEL
COOLEY, an individual; DEBRA JONES, an
individual; ABE SIEMENS, an individual;
JOHN & JENNIFER KILPATRICK, individuals;
CLIFFORD & CARMEN CHITA TEIADA,
individuals; LISA WESTFIELD, an individual;
ANN & ROBERT MUELLER, individuals; and
PHILLIP & XATHERINE STROMER,

1 individuals,

Plaintiffs,
vs.

TOWER HOMES, LLC,, a Nevada limited
lability company; RODNEY C. YANKE, an
individual; AMERICANA LLC dba
AMERICANA GROUP; Nevada limited liability
company; MARK L, STARK, en individual in
his capacity as a broker; JEANNINE CUTTER,
an individual in her capacity as an agent; DAVID
BERG, an individual in his capacity as an agent;
EQUITY TITLE OF NEVADA, LLC, a Nevada
limited ligbility company; DOE REAL ESTATE
AGENTS [ through X, individually, DOE REAL
ESTATE BROKERS I through X, individuaily,
ROE REAL ESTATE CORPORATIONS 1
through X, inclusive,

Defendants,
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SECOND AMIENDED COMPLAINT

Plaintiffs Allison Gaynor, Barbara Chandler, individually and on behalf of the Saralee M.
Bowers Trust, Melva Nevada Brown, Richard Goodall, Harold and Carol Herzlich, Eobert
Embleton, Dahn Midora, Arthur Williams, Larry and Judy Shiffinan, Edwin & Gail BEdejer,
Judge Angel Cooley, Debra Jones, Abe Siemens, Johm and Jennifer Kilpatrick, Clifford and
Carmenchita Tejada, Lisa Westfield, Ann and Robert Mueller, and Phillip and Katherine Stromer
(hereinafter collectively the “Plaintiffs™), by and through their attorney of record, the law firm of
Marquis & Aurbach, hereby complain and allege as follows:

1 JURISDICTION AND VENUE

IR This Court has jurisdiction in this suit because Plaintiffs seek damages in excess
of the minimum jurisdictional requirements of this Court.

2. This Court has personal jurisdiction over the Defendants for the following
ICas0nus:

a. Upon information and belief, the Defendants conduet business in Nevada,
were fiduciaries or recipients of funds held in Nevada, participated and/or
engaged in transactions which injured Nevadans, engaged in tortious
behavior in Nevada, caused injuries and damages to Nevadans, and/or they
are citizens or domiciliaries of this state. In addition, the claim stated in
this Complaint arises under Defendants’ contacts with this state.

b. The Defendants have had such minimum contacts with the State of
Nevada that a Nevada court’s exercise of personal jurisdiction over the,
would not offend traditicnal notions of fair play and substantial justice, |

and the claims stated in this Complaint arise under those minimun

contacts,
3. Venue is proper in Clark County, Nevada for the following reasons:
a Upon information and belief, Defendants are residents of Clark County, |

Mevada, they transact business in Clark County, Nevada,
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b, The issues and claims alleged in this Complaint revolve around property
located in Nevada.
e. Clark County, Nevada, is the county where all or substantially all of the
events giving rise to the Plaintiffe’ claims occurred.
1. PARTIES

4. Allison Gaynor is, and was at all times reievant hereto, 2 party (o an agreement to
purchase real property located in Clark County, State of Nevada.

5. Barbara Chandler is, and was at all times relevant hereto, a party to an agreement
1o purchase real property located in Clark County, State of Nevada.

&, Saralee M. Bowers Trust is, and was at all times relevant hereto, a party (o an
agreement to purchase real property located in Clark County, State of Nevada.

7. Meiva Nevada Brown is, and was at all times relevant hereto, a party to an
agreement to purchase real properly located in Clark County, State of Nevada,

8. Richard Goodall is, and was at ail times relevant hereto, a party to an agreement
to purchase real property located in Clark County, State of Nevada,

9. Harold and Carol Herzlich are, and were at all times relevant hereto, party to an
agreement to purchase real property located in Clark County, State of Nevada.

16.  Robert Embleton is, and was at all times relevant hereto, a party to an agreement
to purchase real property located in C}aﬁ: County, State of Nevada.

11, Dalm Midera is, and was at all times relevant hereto, a party te an agreement to
purchase real property located in Clark County, State of Nevada.

12, Arthur Williams is, and was at all times relevant hereto, a party 1o an agreement
to purchase real property located in Clark Cowtly, State of Nevada.

13, Larry and Judy Shiffiman are, and were at all times relevant hereto, party 1o an
agreement o purchase real property located in Clark County, State of Nevada.

14, Edwin and Gail Edejer are, and were at all times relevant hereto, perty to an
agreement to purchass real property located in Clark County, State of Nevada.
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15, Judge Angel Cooley is, and was at all times relevant hereto, a parfy to an
agreement to purchase real property located in Clark County, State of Nevada.

16, Debra Jones is, and was at all times relevant hereto, a party to an ggreement to |
purchase real property located in Clark County, State of Nevada.

17, Abe Siemens is, and was at all fimes relevant hereto, a party fo an agreement {©
purchase real property located in Clark County, State of Nevada,

I8, John and Jennifer Kilpatrick arve, and were at all times relevant herefo, party to an
agreement to purchase real property located in Clark County, State of Nevada.

19, Clifford and Carmenchita Tejada are, and were at all times relevant hereto, party

 to an agreement to purchase real property located in Clark County, State of Nevada.

20,  Lisa Westfield is, and was at all times relevant hereto, a party t¢ an agreement to
purchase real property located in Clark County, State of Nevada.

21.  Ann and Robert Mueller are, and wers at all times relevant hereto, party 10 an
agrecment to purchase real property located in Clark County, State of Nevada.

22, Phillip and Katherine Stromer are, and were at §H times relevant hereto, party o
an agreement to purchase real property located in Clark County, State of Nevada.

23,  Plaintiffs are purchasers, consumers, individuals or otherwise, who entered into

writterr Purchase Coniracts with Defendant Tower Homes, LLC ("Tower™) and/or itz agents,

| partners, SUCCESSOTS OT assigns, to purchase a common interest ownership unit in the Spanish

View Tower Homes Project (“Spanish View Project™ fo be constructed by Defendants Tower
and Rodney C. Yanke (“Yanke™ {collectively hersinafter the “Tower Defendanmts™ on
Assessors Parcel No, 176-04-601-019 in the County of Clark, State of Nevada.

24,  Tower is, and was at all times relevant hereto, 2 Nevada limited Hability company,
doing buginess in Clark County, State of MNevada.

25, Yanke is, and was at all times relevent berelo, a resident of Clark County, State of

MNevada,
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26, AMERICANA LLC dba AMERICANA GROUF {(*Americana™} is, and was at all

times relevant hereto, a Nevada lmited Hability company, doing business in Clark County, State

of Nevada.

27.  Equity Title of Nevadz, LLC (“Equity Title™} is, and was at all times relevant
hereto, a Nevada limited liability company, doing business in Clark County, State of Nevada,

28, Mark L. Stark (*Stark™) is, and was at all times relevant hereto, a resident of and
real estate broker in Clark County, State of Nevada.

26, Jeannine Cutter (“Cutter™) is, and was at all times relevant hereto, a resident of
and real estate agent in Clark County, State of Nevada.

30.  David Berg (“Berg”) is, and was at all times relevant herefo, a resident of and real
estate agent in Clark County, State of Nevada,

31, Americana, Stark, Cutter and Berg are hereinafier collectively referred to as the
Agent Defendants,

32, That the true names or capacities, whether individual, corporate, associate or

otherwise of the Defendants named herein as DOES 1 through X, inclusive, and ROE

| CORPORATIONS [ through X, inclusive, are unknown {o Plaintiffs who, therefore, sve gaid

Defendants by such fictitious names. Plaintiffs allege that each Defendant designated hereinas a
DOE or ROE CORPORATION is negligently, willfully, contractually, intentionaily or otherwiss
legally responsible for the events and happenings herein referred to and proximately caused

injury and damage thereby to the Plaintiffs as herein alleged. Plaintiffs shall ask leave of this

- Court to amend the Complaint to msert the true names and capacities of each Defendant named

as DOES and/or ROE CORPORATIONS, when the same have been ascertained, and will further

seek leave to join said Defendants in these proceedings.

I GENERAT FACTUAL AVLEGATIONS

SPANISH VIEW PROJECT

33, Tower is e company get up by Yanke for the sole purpose of building the Spanish

View Profect.
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34, The Spanish View Project is proposed to have three 18-story condominium
towers, combining for 405 units, located af the southwest corner of Interstate-215 and 8. Buffals
Road in Las Vegas, Mevadsa.

35, The Plaintiffs enfered into written Purchase Contracts with the Tower Defendants |
which provided that their units would be completed within two (2) years.

36, Moreover, according to oral promises made by the Tower Defendants and the

Agent Defendants the first tower in the Spanish View Project was to be complete in June or July

| 2006.

37,  To date, the first tower has not been completed nor is it near substantial

- completion. In fact, to date, Tower A does not even contain a ground level floor. Accordingly,

it is impossible for the Tower Defendants to have a completed tower within a reasonable time
period.

38 Upon information and belief, construction on the Spanish View Project has ceased
and there is presently no financing availabie for its completion,

39, Upon information and belief, there are approximately nine (9) lawsuits pending
egainst the Tower Defendants and the Spanish View Prolect which effectively cloud title to the
property.

43, Upon information and belief, there are over twenty-five million dollars in
mechanics iens which have been filed for work on the Spanish View project.

INDUCEMENT INTO UNCONSCIONABLE AGREEMENT

41.  Plainfiffs met with one or more of the Agent Defendants regarding the Spanish |
View project. At the meeting with one or more of the Agent Defendants, it was represented to :
the Plaintiffs that the first tower would be corapleted in or around July 2006,

42.  Based upon the assurances of the Agent Defendants, the Plaintiffs provided the
Tower Defendants with deposit monies in excess of $10,000 o reserve a unit in the Spanish
View Project,

43, The Plaintiffs’ deposit monies were placed into an escrow account with Equity

Title,
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44, At the ime of escrow, Americana owned 100% of A-Title, which owned 37% of
Bouity Title,

45, The Defendants failed to disclose thig relationship to the Plaintiffs,

]

46.  Based upon the assurances of the Agent Defendants, the Plaintiffs entered into

| Purchase Contract with the Tower Defendants to purchase a unit in the Spanish View Project,

47.  The Purchase Contract provided a time is of the essence clause.

48.  The Tower Defendants failed to meet thelr completion dates and will be unable to
meet any fofurs contract dates,

49, Upon information and belief, the Spanish View Project presently has neither
financing available nor the resources necessary for its completion, Moreover, the first tower has
not been completed nor is it near substantial completion.

FIRST CAUSE OF ACTION
(Breach of Contract — the Tower Defendants)

5G.  The Pleintiffs repeat, re-allege and incorporate by reference each and every
allegation contained above, inclusive, as if fully set forth herein.

51.  The Plaintiffs, each of them, entered inte a into written Purchase Contracts with

the Tower Defendants and/or their agents, partaers, successors or assigns, to purchase a common

interest ownership unit in the Spanish View Project,

82,  The Purchase Contract provided a time is of the essence clause.

53.  The first tower in Spanish View was to be complete in June or July 2006.

54,  To date, the first tower has not been camplefed nor is it near substantial
completion.

55. Moreover, Pursuant to Section 2(e) of the Purchase Contract the Tower
Defendants were obligated to place all Plaintiffs deposit monies into an interest bearing trust |
account designated solely for the purpose of holding the purchasers deposit monies.

86, Pursuant to Section 2(e) the Purchase Contract the Plaintiffs’ deposit monies were
not to be released from the interest bearing trust account until: 1) closing; 2) Purchaser’s default;

or 3} Sellers default,
Fage 7cf 19
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57, Plaintiffs neither defaulted under their Purchase Contract nor closed on their
respective units.  Accordingly, Plaintiffs deposit monies should remain in the interest bearing
trust account.

58.  Upon information and belief, Yanke, without the authorization of the Plaintiffs,
sransferred substantially all of Plaintiffs deposit monies.

59, Upon information and belief, Plaintiffs deposit monies were transferred into
accounts which were used 1o pay, among other things, the personal expenses of the Yanke, Berg,
and Cutfer.

60.  Despite repeated requests, the Tower Defendants have failed and/or refused fo
return Plaintiffs deposit monies.

61.  As a direct and proximate result of the Tower Defendants’ breach, the Plaintiffs

- have been damaged an amount in excess of $10,0000, plus interest thereon.

62.  As a direct and proximate result of the aforementioned acts, it has become
necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitied to
recover fees and costs incurred herein pursuant to the terms of the Purchase Contract,

SECOND CAUSE OF ACTION
(Breach of the Covenant of Good Faith and Fair Dealing — the Tower Defendants)

63,  The Plaintiffs repeat, re-allege and incorporate by reference cach and every
ailegation contained above, inclusive, as if fully set forth hersin.

64.  All contracts in Nevada contain an implied covenant of good faith and fair
desling,

65,  The Tower Defendants, breached the covenant of good faith and fair dealing by
refusing to honor their contractual obligations.

66.  As a dirsct and proximate cause of the Tower Defendants” breach, the Plaintiffs
have been damaged in excess of $10,000, plus interest thereon,

67.  As a direct and proximate result of the aforementioned acts, it has become
necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled to

recover fees and costs incurred herein pursuant to the terms Purchase Contract.
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THIRD CAUSE OF ACTION
(Declaratory Relief - the Tower Defendants)

68, The Plaintiffs repeat, re-ailege and incorporate by reference each and every
allegation contained above, inclusive, as if fully set forth herein,

69, A justiciable controversy exists between the Plaintiffs and the Defendants relative
1o their legal rights and duties under the above-menticoned Purchase Contract.

70.  The confroversy between the Plaintiffs and Defendants is adverse.

71.  Plaintiffs seek a declaration from this Court setting forth the particular rights and
obligations of each party with regard to Purchase Contract.

72. A judicial determination of the Plaintiffs rights under the above referenced

- Purchase Contract is necessary and appropriate at this time in order 10 avoid additional and

unnecessary ltigatior.

73. As a direct and proximate result of the aforementioned acts, it has become
necessary for the Plaintiffs to secure the services of an afforney, and the Plaintiffs are entitled to
recover fees and costs incurred herein pursuant o the terms Purchase Contract,

FOURTH CAUSE OF ACTION
(Unjust Enrichment — all Defendants)

74,  The Plaintiffs repeat, re-allege and incorporate by reference each and every
allegation contained above, inclusive, as if fully set forth herein.

75, The Plaintiffs conferred upon Defendants, ecach of them, certain monetary
benefits.

76.  Defendants; each of them, appreciated the benefits conferred upon them by the
Plaintiffs,

77.  Defendants, each of them, accepted and retained the benefits under circumstances
where it would be urjust and inequitable for them to retain the benefits,

78,  As 2 direct and prowimate cause of the Defendants’ actions, the Plaintiffs have |

been damaged in excess of $10,000.00, plus interest thereorn.
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79, As a direct and proximate result of the aforementioned acts, i has become |
necessary for the Plaintiffs to secure the services of an attorney, and the Plaintiffs are entitled to

recover fees and costs incurred herein pursuant to the terms of the Purchase Contract.

FIFTH CAUSE OF ACTION
{Deceptive and Unfair Trade Practices in Violation of NRS 598 Bt. Sey. and 59%A Et. Seq.}
(Agent Defendants}
80.  The Plaintiffs repeat, re-allege and incorporaie by reference each and every

allegation contained above, inclusive, as if fully set forth herein.

81.  Upon information and belief, in or around 2005, Cutter was intimately involved
and living with Yanke, the owner of Tower and developer of the Spanish View Project,

82.  Upon information and belief, in or around 2005, the Agent Defendants had direct
financial inferests in the Spanish View Project.

83.  Upon information and belief, Cutter and Berg were receiving monthly salaries
from Tower.

84,  Cuiter and Berg, as the onsite agents at the Spanish View Project, had contact
with each and every one of the Plaintiffs.

85,  NRSE 5980923 provides that a person engages in a deceptive trade practice when
in the course of their business or occupation they knowingly fail to disclose a material fact in
connection with the sale or lease of goods or services.

84, NRS 599A.060 provides that it is an unfair practices for any person o |
misrepresent or conceal any material fact or to make any false or deceptive statements while
offering to sell an option, interest, or reservation in land.

87.  Cutter and Berg, while providing services as real estate agents, failed to disclose |
to the Plaintiffs, each of them, material facts in connection with their solicitation to purchase an
interest in land in the state of Nevada in violation of NRS 598.0503 et. seq. and NRS 599A.010

ef, seq.
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DENNIS M, PRINCE
Nevada Bar No. 5092 CLERK OF THE COURT
ERIC N, TRAN
Nevada Bar No. 11876
PRINCE & KEATING
3230 South Buffalo Drive
Suite 108
Las Vegas, Nevada 89117
Telephone: (702) 228-6800
Facsimile: (702) 228-0443
E-Muil: DPrince@PrinceKeating.com
ETran@PrinceKeating.com
Attorney for Plaintiffs
Tower Homes, 11.C

DISTRICT COURT

CLARK COUNTY, NEVADA

TOWER HOMES, LIC, a Nevada limited Hability )
company, )
) CASE NO.: A-12-663341-C
Plainiiff, ) DEPT. NO.. XXVil
)
VS, }
)
WILLIAM H. HEATON, individually; )
NITZ, WALTON & HEATON, LTD., a domestic )
professional corporation; and DOES I through X, )
inclugive, ) Date of Hearing: 09/20/12
} Time of Hearing: 10:00 a.m.
Defendants. }
} J

TOWER HOMES, LLC’s OPPOSITION TO DEFENDANTS'
MOTION TO DISMISS OR IN THE ALTERNATIVE, MOTION
FOR SUMMARY JUDGMENT

Plaintitf Tower Homes, L1LC, by and through their attorneys of record, Prince & Keating,
hereby submits this Opposition to Defendants Wiliiam . Heaton and Nitz, Walton & Heaton,
Ltd.”s Motion to Dismiss, or in the alternative, Motion for Summary fudgment,
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This Opposition is made and based upon the papers and pleadings on file, the attached
Memorandum of Points and Authorities, and the arguments of counsel that may be entertained at
the date and time of the hearing of this Motion,

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Background

This is a legal malpractice action arising out of the failure of attorney William Heaton
(*Heaton™}, and the faw firm of Nitz, Walton & Heaton, Ltd. (*"NWH”) {collectively referred to as
“Defendants”) to properly provide legal services to their clients Rodney C. Yanke (hereinafier
“Yanke”) and Tower Homes, LLC (“Tower”™) in the drafting of Purchase Contracts for the sale of
condominium units in compliance with Nevada law,

Yanke is a licensed contractor in the State of Nevada who invested and developed real
property in and around Clark County, Nevada. On or about April 3, 2004, at the request of Yanke,
NWH caused or assisted in the formation of Tower Homes, LLC (“Tower™). Yanke was the
managing member of Tower. At that time, Yanke informed Heaton and NWH of his intent to
construct a residential common interest ownership project known as Spanish View Towers
Project (hereinafter referred to as the “Project”™). Yanke, in his capacity as the manager of Tower,
informed Heaton and NWH that the Project was to consist of three 18 story condominium towers
combiming for a total of 405 units located generally at the southwest comer of Interstate 215 and
south Buffalo Drive in Las Vegas, Nevada,

[n addition to other legal services, Yanke requested that Heaton and NWH draft Purchase
Ceontracts for the sale of the individual condomintum units, See Purchase Coniract attached hereto

as Exhibit A, Prior to and during the initial phases of construction, Tower marketed the
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individual units for sale to members of the public prior to the completion of construction.
Accordingly, Tower entered into written Purchase Condracts with numerous individual investors
(collectively referred to as the “Tower Homes Purchasers™) prior to the completion of
construction. Each purchase was to give Tower a significant earnest money deposit. The
agreement between ’fewer and the Tower Home Purchasers called for the Project to be completed
within two years of the date of the Purchase Contract,

Unfortunately, there was insufficient financing available for the Project’s completion and
thus, the Project failed. As a result of the Project’s failure, there were over twenty five million
dollars in mechanic’s lien filed for the work on the Project. In addition, many of the Tower
Homes Purchasers lost millions of dollars of their money deposits.

Defendants IHeaton and NWH's Duties to Tower

Heaton and NWH were obligated to properly advise Tower of all applicable legal
requirements concerning the sale of the individual units, including the applicability of Chapter
116 of the Nevada Revised Statutes, Heaton and NWH knew that the Purchase Contracts they
drafted would be utilized by Tower for the sale of the individual units. Heaton and NWH also
knew that each pre-construction purchaser would be required to put up a substantial earnest
money deposit toward the purchase price of the individual unit.

Heaton and NWH knew that Tower had a legal obligation to each individual purchaser to
property safeguard the earnest money deposits from mismanagement, theft or unlawful use as
required by Chapter 116 of the Nevada Revised Statutes. [owever, despite Heaton and NWI's
iegal obligations, Heaton and NWH failed to properly advise Tower pursuant to NRS 116.411
that the eamest money deposits were required to be held by a third party and could only be

released for very limited purposes as allowed by the statute. In addition, Heaton and NWH drafied
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i
o the Purchase Contracts in specific contravention of the strict requirements of NRS 116,411 which
3 is designed for the protection of purchasers of common interest units such as the Project,
4 Based on the manner in which Heaton and NWH drafted the contracts, Tower was in
violation of NRS 116,411, In addition, by reason of the failure to properly advise Tower and draft
6 -
contracts in strict accordance with NRS 116,411, Heaton and NWH created the risk that the
v
5 earnest money deposits would be used for unlawful purposes to the detriment of Tower, Yanke,
9 and others affiliated with Tower and Yanke.
i0 The Underlving Litigation
1 As a result of Heaton and NWH’s failure to satisfy their legal obligations and duties to
12 _ ‘
Tower and Yanke, on or about May 23, 2007, certain Tower Homes Purchasers filed a Complaint
13
L4 in the Eighth Judicial District Court, in Gaynor, et, al v. Tower Homes. LLC, et al.,.Case No.
i
15 AS541668 aganst Tower, Yanke, and other Defendants including Prudential Real Estates
18 Affiliates, Inc., Mark L. Stark, Jeanine Cutter, and David Berg seeking the return of their earnest
L7 money deposits. See Exhibit B. On or about October 23, 2007, the Tower Homes Purchasers
18 . . : R : .
filed a First Amended Complaint naming additional Tower Homes Purchasers who entered into
18
the Purchase Contract with Tower, Yanke, and the other defendants secking return of the earnest
RO
a1 money deposits. Seg Exhibit C. On or about March 31, 2009, Tower [Momes Purchasers filed a
28 Second Amended Complaint once again naming additional individual Tower Homes Purchasers.
=8 See Exhibit D.
e , )
The Bankruptey Proceeding
25
On May 31, 2007, Bankruptey proceedings in the United States Bankruptey Court in the
26
o District of Nevada pursuant to Chapter 11 of the United States Bankruptey Code were initiated
28 against Tower. Among Tower’s creditors were the individual Tower Home Purchasers. The
Page 4 o 26
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Tower Homes Purchasers collectively filed Proofs of Claims totaling $3,560,000.00. There was
no timely objection to the amount of the Tower Purchasers Proofs of Claims, William A.
Leonard, Jr. is the post-confirmation Chapter 11 Trustee of the Tower bankruptey estate. On
December 8, 2008, the Bankruptey Court entered an “Order approving Disclosure Statement and
Confirming Plan of Reorganization.” Sec Exhibit E. |

During the bankruptey proceeding, the Bankruptey Court entered an “Order Granting
Motion to Approve Stipulation to Release Claims and Allow Marquis & Aurbach, as Counsel for
the Tower Homes Purchasers, To Pursue Claims on Behalf of Debtor” (herein after referred to as
the “Marquis Aurbach Order” attached hereto as Exhibit F). Pursuant to the Marquis Aurbach
Order, the Trustee, the law firm Marquis Aurbach Coffing, as well as the Tower Homes
Purchasers stipulated to release and assign certain claims of the debtor (Tower) and to allow
Marquis Aurbach Coffing, as counsel for the Tower Homes Purchasers, to pursue claims on
behalf of the debtor for the benefit of the Tower Homes Purchasers. 1d. In particular, pursuant to
the Marquis Aurbach Order, Marquis Aurbach Coffing and the Trustee signed and agreed to allow
Marquis Aurbach Coffing, as counse! for the Tower Purchasers to pursue any and all claims on
behalf of the debtor against any individual or entity who may have any lability owed to the debtor
or others for the loss of the samest money deposits provided by the purchasers of the units at
Spanish View and the Project. Id,

The Settlement of the Underlving Litisation

The trial in Gaynor, et. al v. Tower Homes, LLC. et. al was scheduled fo commence on

May 9, 2011, In advance of the trial, 2 settlement agreement was reached between the Tower
Home Purchasers and Yanke, individually. On or about May 2, 2011, a Stipulation to Fntry of

Order Granting Judgment Against Rodney C. Yanke and Dismissing Claims Against Rodney C.
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Yanke was entered in Case No. AS541668. See Exhibit G. As part of the Tower Homes
Purchasers” settlement with Yanke, the parties stipulated that the total sum of §1,000,000.00
would be entered in favor of the Tower Homes Purchasers. Id, Despite this settlement, Yanke has
been unable to satisty any amount of the $1,000,000.00 judgment against him. In addition, on July
5, 2011, the Tower Homes Purchasers entered into a Stipulation and Order for Dismissal with
Prejudice with Mark L. Stark, Jeannine Cutter, and David Berg. See Stipulation and Order for
Dismissal with Prejudice attached hereto as Exhibit H. As part of Tower Homes Purchasers’
settlement with Mark L. Stark, Jeannine Cutter, and David Berg, all parties agreed that claims
asserted against Mark L. Stark, Jeannine Cutter, and David Berg be dismissed with Prejudice and
each party to bear their own attorneys’ fees and costs. Id, Notably, Mark .. Stark, Jeannine Cutter,
and David Berg did not satisty the entire balance of the earnest deposit monies owed to the Tower
Homes Purchasers.

The Present Legal Malpractice Action

On June 12, 2012, Plaintiff Tower filed this instant action against Defendants Heaton and
NWH alleging claims for legal malpractice and breach of fiduciary duty. On July 19, 2012,
Defendants filed their Motion to Dismiss, or in the alternative, Motion for Summary Judgment.
Because Defendants’ Motion is without merit, Defendants’ Motion must be denied,

H. LEGAL ARGUMENT

A. LEGAL STANDARD FOR MOTIONS FOR SUMMRY JUDGMENT
I ruling on a Motion o Dismiss for failure to state a claim, the court may take into

account any exhibits attached to the complaint and matters in the record. Breliant v. Preferred

Bauities Corp., 109 Nev. 842, 847, 858 P .2d 1258, 1261 (1993). However, when other “matiers

outside the pleadings are presented to and not excluded by the court, a Motion to Dismiss
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pursuant to NRCP 12(b}(5) shall be treated as one for summary judgment.” NRCP 12(b).

In this case, while Defendants ttled their Motion as “Motion to Dismiss, or in the
alternative, Motion for Summary Judgment,” because Defendants are requesting that this Court
constder matters outside the pleadings including the Purchase Contract, previous Orders from the
United States Bankruptey Court, transcripts from the 2004 Examination of Yanke, and other
numerous correspondences, Defendants are essentially filing a Motion for Summary Judgment
and thus, this Court should treat Defendants” Motion as a Motion for Summary Judgment.

See Linthicum v, Rudi, 122 Nev. 1452, —— 148 P.3d 746, 748 (2006) (reviewing a motion {o

dismiss as a motion for summary judgment because the district court considered matters outside
the parties' pleadings, such as a guardianship order).
Summary judgment is appropriate when the pleadings and other evidence in the record

demonstrate that there is no genuine issue of material fact, and that the moving party is entitied to

judgment as a matter of law. Wood v, Safeway, Inc., 121 Nev, 724, 731, 121 P.3d 1026, 1031
{2005); NRCP 56(c). Under NRCP 356, the burden of proving that there is no genuine issue of

material fact lies with the moving party. Maine v. Stewart, 109 Nev. 721, 726-27, 857 P.2d 755,

758 (1993). A lactual dispute is genuine when the evidence is such that a rational trier of fact
could return a verdict for the nonmoving party. Wood, 121 Nev. at 729, 121 P.3d at 1029
“IWlhen reviewing a motion for summary judgment, the evidence, and any reasonable inferences
drawn from it, must be viewed in a light most favorable to the nonmoving party,” Id.
Defendants assert two arguments as to why this Court should grant their Motion for
Summary Judgment. First, Defendants argue that Tower lacks the capacity to bring this action
based on federal law and the orders entered in the bankruptcy proceedings. Second, Defendants

argue that this action is barred by the statute of Hmitations. However, taking all inferences in

Page 7 0f 26

203




10

11

12

13

14

18

16

17

18

<8

PRncE 8 KEATING
ATVORHESS &7 Law
030 Songmi B D, Sepy 188
LA s, Niviana BERLY
Praowe (02 2286800

favor of Plaintiff, Plaintiff does in fact have standing fo bring this legal malpractice lawsuit and
Plaintiff’s claim is not barred by the statute of limitation. As such, Defendants’” Motion for

Summary Judgment is without merit and must be denied.

B. TOWER DOES IN FACT HAVE CAPACITY TO BRING THIS ACTION
AGAINST DEFENDANTS

Federal Bankruptey faw is clear that when a bankruptey petition is filed, an “estate” is
created, consisting of all of the debtor's interests, both legal and equitable, in all property, both

tangible and intangible. Suter v. Goedert, 396 B.R. 535, 541 (D .Nev, 2008} (citations omitted).

The bankruptcy trustee is reguired to marshal all of the estate's property for the estate’s benefit. [n

debtor has an obligation to surrender all property to the trustee. Id.

Consistent with federal Bankruptey law, on or about December 8, 2008, the Bankruptey
Trustee filed an “Order Approving Disclosure Statement and Confirmation Plan of
Reorganization” (“Plan Confirmation™). See Exhibit £, Specifically, the Plan Confirmation Order
states in pertinent part as follows,

[TThe Trustee and the Estate shali retain all claims or Causes of Action that they
have or hold against any party, including against “insiders” of the Debtor {as that
term is Defined in Section 101(3 1) of the Bankruptey Code), whether arising pre-
or post-petition, subject to applicable state law statutes of limitation and related
decisional law, whether sounding in tort, contract, or other theory or doctrine of
law or equity. Confirmation of the Plan effects no settlement, compromise, waiver
or release of any Cause of Action unless the Plan or Confirmation Order
specifically and unambiguously so provide. The non disclosure or nondiscussion
of any particular Cause of Action is not and shall not be construed as a settlement,
compromise, walver or release of such Cause of Action. Upon the Effective Date,
the Trustee will be designated as representatives of the Estate under section
1123(b)3) of the Bankruptey code and shall, except otherwise provided herein,
have the right to assert any or all of the above Causes of Action poest-confirmation
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id.

As stated above, pursuant to the Plan Confirmation Order, the Trustee and the Fstate
retained all claims that they had against any parties and have the right to assert any futare
potential causes of action.

Thereafter, on June 3, 2012, the Trustee issued an “Order Granting Motion to Approve
Stipulation to Release Claims and Allow Marquis Aurbach, as Counsel for the Tower Homes
Purchasers, to Pursue Claims on behalf of the Debtor” (“Marquis Aurbach Order”). The Marquis
Aurbach Order states in pertinent part as follows,

1) The Trustee has determined that he does not intend, and in any event, does not

have sufficient funds in the Estate to pursuc claims on behalf of the Debior against

Rodney C. Yanke, Americana LLC dba Americana Group, Mark L. Stark, Jeannine

Cutter, David Berg, Equity Title of Nevada, LLC or any other individual or entity later

identified through discovery which has or may have liability toDebtor or others for the

loss of the earnest money deposit provide by purchasers for units in the Spanish View
Tower Homes condominium project.

3) The Trustee hereby stipulates and agrees to release to the Tower Homes
Purchasers any and all claims on behalf of the Debtor against Rodney C.
Yankee, Americana {,).LC dba Americana Group, Mark L. Stark, Jeanine Cutter,
David Berg, lquity Title of Nevada, LLC or any other individual or entity later
identified through discovery which has or may have any liability or owed any duty
to Debtor or others for the loss of the Tower Homes Purchasers earnest money
deposits and all claims to any and all ecarnest money deposits provided by
purchasers for units in the Spanish View Tower Homes condominium project.

4) The Trustee hereby stipulates and agrees to allow Marguis & Aurbach. as
counsel for the Tower Homes Purchasers, to pursue anv and ali claims on
behalf of the Debtor apainst Rodney C. Yanke, Americana LLC dba Americana
Group, mark 1. Start, Jeannine Cutfer, David berg, Equity Title of Nevada, [LC or
any other individual or entitv later identified through discovery which has or
may have any Hability or owed any duty to Debtor or others for the loss earnest
money deposits provided by purchaser for units in the Spanish View Towers
Homes condominium project.

5) The Trustee hereby stipulates and agrees to allow Marguis & Aurbach. as
counsel for the Tower Homes Purchasers, to recover any and all carnest monies
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deposits, damages, attorneys fees and costs, and intevest thereon on behalf of the

Debtor and the Tower Homes Purchasers with respect to those claims released to

the Tower Homes Purchasers herein.

See Exhibit I,

As emphasized above, the Trustee released/abandoned his right to pursue claims on behalf
of the Debtor (Tower). In particular, the Trustee released to the Tower Homes Purchasers all
claims on behalf of Tower against third parties who may have been liable to Tower for lost of the
Tower Homes Purchasers’ earnest deposit monies . Further, the Trustee agreed to allow Tower
Homes Purchasers” counsel, Marquis & Aurbach, to pursue alf claims on behalf of Tower for the
benefit of the Tower Homes Purchasers.

With this framework in mind, Defendants argue that federal Bankruptcy law, the Plan
Confirmation Order, and the Marquis Aurbach Order does not authorize Tower to bring this
action against Defendants. Specifically, Defendants first argue that because the Marquis Aurbach
Order above expressly “released” all claims to the Tower Homes Purchasers, and not to Tower,
the Marquis Aurbach Order does not authorize Tower to file this action. Essentially, Defendants
argue that Tower is not the proper plaintiff in this legal malpractice litigation and instead, the
Tower Homes Purchasers are the proper plaintiff to this litigation. This argument is baseless and
must be rejected.

1) Tower is the Proper Plaintiff is This Legal Malpractice Action because

Tower is The Only Entity That Had an Attorney Client Relationship with
Defendants.

As an initial matter, it must be clearly stated that pursuant to the Marquis Aurbach Order,
the Trustee chose to release/abandon its right to pursue claims on behalf of the Debtor {Tower)
for the specific benefit of the Tower Homes Purchasers. Stated differently, the Marquis Aurbach

Order simply allowed claims held by Tower against third parties would remain for the benefit of
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the Tower Homes Purchasers as it relates to the earnest money deposits, Thus, while the Marquis
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Purchasers, Tower is still the proper Plaintiff in this legal malpractice action against Defendanis.

infact, Tewer is the only entity with standing to pursue this lesal malpractice action against

Defendants because Tower is the entity that had an attorney-client relationship with Defendants.
As the Court is aware, to assert a legal malpractice claim, a plaintiff must prove the
following five elements: (1) an attorney-client relationship; {2} a duty owed fo the client by the
attorney fo use such skill, prudence, and diligence as lawyers of ordinary skill and capacity
possess in exercising and performing the tasks which they undertake; (3} a breach of that duty; (4)
the breach being the proximate cause of the client's damages; and (5) actual loss or damage
resuiting from the negligence. Day v. Zubel, 112 Nev. 972, 976, 922 P.2d 536, 538 (1996).

An attorney-client refationship exists when (1) a person seeks advice or assistance from an
attorney, (2} the advice or assistance sought pertains to matters within the attorney’s professional
competence, and (3) the attorney expressly or impliedly agrees to give or actually gives the
attorney-client relationship does not require the parties to execute a formal agreement. Williams
v. Waldman, 108 Nev. 466, 471, 836 P.2d 614, 618 (1992). Instead, an attorney-client
relationship can even arise from a contract, whether written or oral, implied or expressed. Purdy

v. Pacific Auto, Ins. Co., 57 Cal. App. 3d 59, 75, 203 Cal. Rptr. 524, 333 (Cal. App. 2 Dist.

19843,
In this case, an attorney-client relationship clearly existed between Tower and Defendants
and not between the Tower Homes Purchasers and Defendants. As previously discussed,

Defendants were retained to assist in the formation of Tower and to provide other legal services,
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1
g including drafting Purchase Contracts for the individual units. Once Defendants explicitly
3 accepled the representation of Tower, Defendants had the duty to advise Tower that Tower had a
4 legal obligation to each individual purchaser to properly safeguard the earnest money deposits
from mismanagement, theft or unlawful use as required by Chapter 116 of the Nevada Revised
8 .
Statutes. Because there was clearly an attorney-client relationship between Tower and
7
5 Defendants, Tower is the only entity with standing to pursue this claim for legal malpractice
9 against Defendants. Thus, Tower is the proper named plaintiff in this action.’
10 Consistent with the Marquis Aurbach Order, if Tower is successful in this legal
1 malpractice action, Tower will not be the recipient of any award of damages. Instead, any award
18 i~ . 3 -
of damages will be for the benefit of the Tower Homes Purchasers pursuant to the Marquis
13
Aurbach Order.
14
15 2} The Law Firm of Prince & Keating can Bring This Legal Malpractice Action
Against Defendants On Behalf of Tower Because Marquis Aurbach
16 Associated the Law Firm of Prince & Keating into This Litieation.
17 Second, Defendants argue that because the Marquis Aurbach Order only authorizes the
18 . . . . . . . . .
law firm of Marquis Aurbach to bring this action, and because the law firm Prince & Keating
12
actually brought this action instead on behalf of Tower, Tower somehow does not have standing.
20
o1 This argument is baseless because while the Marquis Aurbach Order spectfically states that the
[tel law firm of Marguis Aurbach is allowed to pursue all claims on behalf of Tower, the law firm of
&3 Marquis Aurbach associated the law firm of Prince & Keating in pursuing this legal malpractice
action against Defendants. See Affidavit of Dennis M. Prince attached hereto as Exhibit L
25| |
specifically, the Marquis Aurbach law firm represented the Tower Homes Purchasers in the
&6
27
1 Notably, had the Tower Homes Purchasers been named as the Plaintiffs in this action, surely Defendants will assert
28 that the Tower Homes Purchasers lacked standing to pursue & legal malpractice action against Defendants because
there was clearly no attorney- client relationship between Tower Homes Purchasers and Defendants.
e Page 12 0f 26
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underltying litigation. Thus, because there were concerns that members of the Marquis Aurbach
law firm may be called as potential witnesses in this instant litigation which would inhibit
Marquis Aurbach’s ability to prosecute this case, Marguis Aurbach associated the law firm of
Prince & Keating as fead counsel to conduct the litigation and trial of this case. Consequently, the
fact that the law firm of Prince & Keaﬁ.ng have brought this action on behalf of Tower is
immaterial as to whether Tower has standing to bring this present action against Defendants.
3) The Marqguis Aurbach Order Provided an Illustrative List of People and

Entities That May Have Liability or Duties Owed to Tower and Was Not
Meant to Be an Exclusive List,

Third, Defendants argue that even if the Marquis Aurbach Order did authorize Tower to
pursue this instant action, the Marquis Aurbach Order still only authorizes actions against the
expressly enumerated individuals and entities, as well as “any other individuals or entity later
identified through discovery which has or may have any liability or owed any duty to Debtor or
others for the loss of the Tower Homes Purchasers earnest money deposit.” Thus, Defendants
argue that because at the time of the June 3, 2010 Marquis Aurbach Order, both the Tower Homes
Purchasers and the Marquis Aurbach law firm undisputedly knew that NWH represented Tower
in connections with the preparation of the contracts for the Project, NWH cannot be considered an

mdividual or entity “later identified through discovery” under the Marquis Aurbach Order.

Defendants’ argument is entirely without merit as it is a desperate attempt to arbitrarily
restrict the scope of the Marquis Aurbach Order by implying that the Marguis Aurbach Order
provides an exhaustive lst of individuals or entity which Tower may pursue claims against.
Defendants” interpretation of the language of the Marguis Aurbach Order is clearly erroneous.
Contrary to Defendants’ assertion, the language of the Marguis Aurbach Order was meant to he

expansive, not restrictive. Specifically, the language of the Marquis Aurbach Order merely
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provided an iHustrative list of people and entities in which Tower may bring clabms against and
was never meant to be interpreted as an exhaustive list, As such, the statement individual or entity

“later identified through discovery” under the Marquis Aurbach Order clearly also applies to

Diefendants Fleaton and N'WITL

C. TOWER’S LEGAL MALPRACTICE ACTIONS IS NOT BARRED BY THE
STATUTE OF LIMITATIONS PURSUANT TO NRS 11.207(1)

NRS 11.207 (1) which governs the statute of limitation in legal malpractice actions
states in pertinent part as follows,
1. An action against an attorncy or veterinarian to recover damages for
malpractice, whether based on a breach of duty or contract, must be
commenced within 4 years after the plaintiff sustains damage or within 2
years after the plaintiff discovers or through the use of reasonable
diligence should have discovered the material facts which constitute the
cause of action, whichever occurs earlier,
NRS 11.207 {1).
The statute of limitations in NRS 11.207(1) does not commence to run against a cause of

action for attorney malpractice until the conciusion of the underlying litigation wherein the

malpractice allegedly cccurred. Kopicke v. Young, 114 Nev, 1333, 1338, 971 P.2d 789, 791-

792 (1998) (citing K.J.B., Inc. v. Drakulich, 107 Nev. 367, 370, 811 P.2d 1305, 1306 (1991)),

Pursuant to NRS 11.207(1), the statute of limitations will not commence to run until the
plaintiff sustains damage as a result of the attorney's conduet because “| wihere there has been no
final adjudication of the client's case in which the malpractice allegedly occurred, the element of
injury or damage remains speculative and remote, thereby making premature the cause of action

for professional negligence.” Semenza v. Nevada Med, Liabilitv Ins. Co,, 104 Nev, 666, 765 P.2d

184 (1988) (quoting Amfac Distribution Corp. v. Miller, 138 Ariz, 155, 673 P.2d 793, 796

([Ariz.Ct.App.] 1983).

As an inifial matter, because Defendants” Motion must be treated as a Motion for
Page 14 of 26
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Summary Judgment, and because the question of whether or not Tower should have discovered
facts constituting the legal malpractice action is an issue of material fact, Defendants’ Motion for

Summary Judgment must be denied. See Shinn v. Baxa Corp., 2011 WL 3419239 at *2 (D.Nev.

2011y (internal citations omitted) (stating that the question of whether plaintiff should have
discovered the breach of contract in 2003 or at a later date, presents a genuine issue of material

fact); see also Siragusa v. Brown 114 Nev. 1384, 1393, 971 P.2d 801, 807 (1998) (stating when

the plaintiff knew or in the exercise of proper diligence should have known of the facts
constituting the elements of [a conspiracy] cause of action is a question of fact for the trier of

fact.” ); see also Doyie v. Ripplinger, 2010 WL 3515601 at * 1(Nev. 2018)concluding that that

appellants adequately established a material question of fact concerning when they knew
sufficient facts to be put on “inquiry notice” to commence the statute of limitations period).

1) TheTwo Year Prong Does Not Bar Tower’s Legal Malpractice Action
Against Defendants.

With regards to the two year prong of NRS {1.207(1) which states that the statute of
Hmitations run “2 years after the plaintiff discovers or through the use of reasonable diligence
should have discovered the material facts which constitule the cause of action, whichever ocours
earlier,” one of the “material facts which constitute the cause of action” is damage to the client.

Kopit v. White, 131 Fed.Appx. 107, 109, 2005 WL 1127065 at 1 (9th Cir, 2005). In general,

damage to the client for the purpose of a legal malpractice claim oceurs at the time there is an
adverse resolution of the underlying action that is the subject of the malpractice claim. Clark v.
Robison, 113 Nev. 949,944 P 2d 788, 789-90 (1997) (per curiam). More specifically, in Kopicko
v. Young, the Nevada Supreme Court rejected the proposition that damages exists as soon as an

attorney’s negligence has caused a statute of limitations problem with the underlying lawsuit.
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Here, Defendants contend that Tower’s action is barred by the two year prong of NRS 11,
207 (1) because drafts of the subject Purchase Contracts containing the defective provisions were
delivered to Tower in November 16, 2004 and thus, Tower was appraised of the questioned
provisions of the Purchase Contract as of November 2004. This argument is simply baseless,
Fven if drafts of the Purchase Contracts were sent to Tower and Yanke in November of 16,
2004, Yanke 1s not an attorney and there was no way for Tower or Yanke to know that the
provisions of the Purchase Contract were deficient as drafted by Defendants.

In addition, Defendants also argue that Tower also received demand letters from Paul
Connaghan on August 11, 2006 and on August 23, 2006 which Defendants argue that Mr,
Connaghan explained in detail the reasons why he felt the Purchase Contract did not comply with
Nevada statute and violated NRS 116.411. This argument is also plainly false.

First, the letter from Mr. Connaghan on August 11, 2006 (attached as Bxhibit D to
Defendants” Motion) was simply a letter providing notice to Defendant Heaton that Tower was in
default of the Purchase Contract because Tower cannot timely construct and deliver the Units at

Spanish Towers. See Exhibit D to Defendants’ Motion at bate NWH0647. Notably, while

Defendants contend that Mr. Connaghan’s letter described in detail the allegations that the
Purchase Contract violated NRS 116.411, Defendants failed to cite to any passage of Mr,
Conpaghan’s August 11, 2006 letter that supports Defendants’ argument. Instead, Mr.
Connaghan’s letter to Tower and Defendant Heaton simply informed that Tower was in default of
the Purchase Contract by the failure of Tower to complete the Units within 2 years after the
execution of the Purchase Contract. In addition, Mr. Connaghan’s letter was seeking a return of

the Robert and Ann Muller’s” deposited carnest money of $219,000.00. Second, the August 23,

- . o — . .
“ Robert and Ang Muller are individual Tower Homes Purchasers,
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2006 ietter from Mr, Connaghan did not explain why the Purchase Contract did not comply with

Nevada Statute or why the Purchase Contract violated NRS 116.411, Rather, in the August 23,

Exhibit ( attached to Defendants” Motion. Thus, these letters from Mr. Connaghan did not
provide Tewer or Yanke with notice that the Purchase Contracts violated NRS 116,411,

Further, Defendants argue that in Yanke’s Rule 2004 examination conducted on October
3, 2007, Yanke was questioned repeatedly concerning the Purchase Contract by the Tower Homes
Purchasers® attorney and thus, there is no dispute that Tower knew of the material facts
constituting its cause of action against Heaton and N'WH. This argument is also plainly false.

Once again, while Defendants attached portion of Yanke’'s Rule 2004 examination as an
Exhibit, Defendants failed to specifically cite to any portion of the transcript that somehow
substantiates their argument that Tower knew of the material facts constituting their legal
malpractice claim against Heaton and NWH. At best, Yanke was questioned regarding the
Purchase Contract as follows:

J: Do you recognize this form of purchase contract?

A Yes,

(3 Who prepared that contract?

A Nitz, Walton & Heaton. Jim Walton.

(Q: Who did they prepare the contract for?

A Tower Homes, LLC.

Q: When this contract was prepared, did you ask to have it prepared in compliance
with Nevada Law?

A Yes.
See Exhibit E attached to Defendants” Motion at 7:17-25
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(@ Mr. Yanke, as a developer of Tower Homes, did you know whether or not Tower
Homes had to comply with Nevada Revised Statute Chapter 116 governing common
interest communities?

A [ have no idea what that statute 1s.

Q: Do you know how many laws that you had to comply with in order to sell units ina
condominium complex?

A: All paperwork was done by Nitz, Walton & Heaton and Lionel Sawyer, So you
know, do 1 know those types of laws? I instruct them to put together a contract that
would pass the state. They put together a contract that would pass the state and we got
a real estate exemption.

See [d. at 24:3-14.

Based on the portion of Yanke’s transcript cited above, and contrary to Defendants’
argument, Yanke did not know or even had reason to know of the facts constituting Tower’s legal
malpractice claim against Defendants at the time of Yanke’s Rule 2004 examination on October
3,2007 . Yanke specifically stated that he had no idea what NRS 116.411 required because he
retained Defendants to draft the Purchase Contracts.

Here, the underlying hitigation filed by the Tower Homes Purchasers commenced on May
23, 2007, However, on May 31, 2007, bankruptey proceedings were initiated. Under Rule 11—
44(a) of the Federal Rules of Bankruptey Procedure (FRBP), the filing of a bankruptey petition

operates to stay other proceedings, pending the federal court's determination of the bankruptcy

petition. ® Chubb Pacific Indem. Group v. Twin Lakes Village, Inc., 98 Nev. 521, 522-523, 654

P.2d 530, 530 (1982).

'ERBP 11-44(a) provides:

{a} Stay of actions and lien enforcement, A petition fited under Rule 116 or 11-7 shall operate as u siay of the
commencement or the continuation of any court or other proceeding against the debior, or the enforcement of
any judgment against him, or of any act or the commencement or continuation of any court proceeding to enforce
ary len against his property, or of any court proceeding, except a case pending under Chapter X of the Act, for
the purpose of the rehabilitation of the debtor or the lquidation of his estate. (Emphasis added),
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i

In this case, once Bankruptey proceedings were mitiated, theve is a stay of any and all
claims of Tower incihuding any legal malpractice claims or proceedings against Defendants
because only the Chapter 11 Trustee is authorized to take action on behalf of property in

the bankruptey estate, See 11 U.S.C. § 704(a); see also Greystone Bank v. Rosenson, 2011 WL

4346361, 2 (D Nev. 2011} (stating that the filing of bankruptcy imposed the automatic stay on
party’s foreclosure proceedings). Once all other proceedings against Defendants were stayed,
Tower was not able to conduct any discovery and there was no way for Tower to determine what
damages it suffered as a result of Defendants’ legal malpractice.

On May 02, 2011, the Court entered a Stipulation and Entry of Order Granting Judgment
against Rodney C. Yanke in the amount of $1,000,000.00 and Dismissing Claims against Rodney
C. Yanke . See Exhibit G. However, despite this $1,000,000.00 judgment against Yanke, Yanke
has been unable to satisfy any amount of the judgment essentially making him judgment proof. In
addition, the underlying litigation did not conclude until July 5, 2011 when the Court entered a
Stipulation and Order for Dismissal with prejudice all claim against the remaining defendants in
the underlying litigation: Mark T.. Stark, Jeannine Cutter, and David Berg. Notably, until the
entire underlying litigation regarding the remaining defendants was resolved, there was no way
for Tower to even determine whether it suffered any damages because if' the remaining defendants
in the underlying litigation were ordered and able to pay the liabilities owed to the Tower Home
Purchasers then Yanke and Tower would not have suffered any damages. However, because the
rernaining defendants did not pay the balance of the ewrnest monies owed to the Tower Homes
Purchasers, Yanke and Tower indeed suffered damages as a result of Defendants Heaton and

NWH.
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in sum, the statute of lmitations was tolled during the bankruptey proceedings and only
began to run on July 5, 2011 once the underlying litigation regarding the remaining defendants
was resolved. At that junciure, it was determined that Tower and Yanke indeed suffered damages
because there was still a balance of earnest deposit money that remained unpaid to the Tower
Home Purchasers. Thus, because Tower filed this action against Defendants on june 12, 2012,
well within the 2 year statute of limitation after Tower sustained damages, Tower’s suit against
Defendants is not time barred by the two year prong of NRS 11.207(1).

2) The Four Year Prong Does Not Bar Tower’s Legal Malpractice Action
Against Defendants,

With respect to the four vear prong of NRS 11.207(1), Defendants relies on Gonzales v
Stewart Title, 111 Nev. 1350, 905 P. 2d 176 (1995) and argue that Tower “sustained damages”
when a lawsuit caused by the alleged neglipent transactional work is filed. In Gonzalez, the
plaintiff hired the defendant to draft a promissory note for the sale of property. The promissory
note was then discovered to be defective and the underlying lawsuit was initiated to determine its
construction. There, the Court held that the legal malpractice statute of limitations began to run on
the date of the commencement of the underlying fawsuit because that was the date the plaintiff
became aware of the malpractice. There, the Court held that because the plaintiff failed to file
their lawsuit within the four year statute of Hmitations from the date the underlying lawsuit was
filed, the plaintiff’s complaint was time-barred.

Thus, Defendants argue that because Tower sustained damages on May 23, 2007 when the
underiying litigation was filed, and because Tower did not filed this action against Defendants
untii June 12, 2012, Tower’s legal malpractice action against Defendants is time barred by the

four year prong of NRS 11.217(1).
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Defendants’ reliance on Gongalez however, iy misplaced because Gonzalez is clearly

the underlying litigation was filed by the Tower Homes Purchasers, bankruptey proceedings were
initiated. Once a bankruptey is initiated, there 1s a stay on all other proceedings, pending the

federal court's determination of the bankruptey petition, Chubb Pacific Indem. Group v. Twin

Lakes Village, Inc,, 98 Nev. 521, 522-523, 654 P.2d 530, 530 {1982}

In this case, once Bankruptcy proceedings were initiated, there was a stay of any and all
claims of Tower including any legal malpractice claims or proceedings against Defendants

because only the chapter 7 Trustee is authorized fo take action on behalf of property n

4346361, 2 (D Nev. 201 1) (stating that the filing of bankruptey imposed the automatic stay on
party’s foreclosure proceedings). Once all other proceedings against Defendants were stayed,
Tower was not able to conduct any discovery and there was no way for Tower to determine what
damages it suffered as a result of Defendants’ legal malpractice. As previously stated, on May 2,
2011 the Court entered a Stipulation and Entry of Order Granting Judgment against Rodney C.
Yanke in the amount of $1,000,000.00 and Dismissing Claims against Rodney C. Yanke . See
Exhibit (. However, despite this $1,000,000.60 judgment against Yanke, Yanke has been
unable to satisty any amount of the judgment. Simply stated, Yanke is judgment proof. In
addition, the underlying litigation did not fully conclude unti] July 5, 2011 when the Court entered
a Stipulation and Order for Dismissal with Prejudice all claim against the remaining defendants in
the underlying litigation: Mark L. Stark, Jeannine Cutter, and David Berg. See Exhibit H.
Notably, in this case, unlike in Gonzaler, until the entire uvnderlying Hitigation regarding

the remaining Defendants was resolved, there was no way for Tower to even determine whether it
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suffered any damages because if the remaining defendants in the underlying litigation were
ordered and able to pay the liabilities owed to the Tower Home Purchasers then Yanke and Tower
would not have suffered any damages. However, because the remaining defendants did not pay
the balance of the earnest monies owed to the Tower Home Purchasers pursuant to the July 5,
2011 stipulation, Yanke and Tower indeed discovered on July 5, 2011 that they suffered damaged
as a result of Defendants Heaton and NWH's legal malpractice. Accordingly, because Tower filed
this instant matter against Defendants on June 12, 2012, well within the 4 vear statute of
hmitation, after Tower sustained damages, Tower suit is not time barred by the 4 year prong of
NES 11.267(1).

B. TOWER'’S BREACH OF FIDUCIARY DUTY CAUSE OF ACTION AGAINST
IS VALID AS A MATTER OF LAW

As previously discussed, the efements of a legal malpractice action are “the cxistence
of an attorney-client relationship, the existence of a duty on the part of a lawyer, failure to
perform the duty, and the negligence of the lawyer [as aj proximate cause of damage to the

client.” Warmbrodt v. Blanchard, 100 Nev. 703, 707, 692 P.2d 1282, 1285 (1984} (citing Hansen

v, Wightman, 14 Wash. App. 78, 538 P.2d 1238, 1246 (1975). It is the “contractual relationship
creating a duty of due care upon an attorney [which is] the primary essential to a recovery for

legal malpractice.” Id. (citing Ronnigen v, Hertogs, 294 Minn, 7, 199 N.W.2d 420, 421

(1972}); See also Houston General Ins, Co. v. Superior Court, 108 Cal. App.3d 958, 166 Cal Rptr.

904 (1980). Furthermore, the attorney must be employed in such a capacity as to impose a duty of

shropshire v. Freeman, 510 5.W,2d 405 (Tex. Civ.App. 1974)),

Under the Restatement (Second) of Torts, a “fiduciary relation exists between two
persons when one of them is under a duty to act for or to give advice for the benefit of another
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upon matters within the scope of the relation.” Stalk v, Mushkin, 125 Nev. 21,29, 199 P.3d 838,

843 (2009) (citing Restatement (Second) of Torts § §74 emt. a (1979)). Thus, a breach of
fiduciary duty claim secks damages for injuries that result from the tortious conduet of one who
owes a duty to another by virtue of the fiduciary rela&tio&ship. id.

In this case, there is no dispute that an attorney-client relationship existed between Tower
and Defendants. As previously discussed, Defendants were retained to assist in the formation of
Tower, In addition to other legal services, Defendants Heaton and NWH were retained to draft
Purchase Contracts for the individual units. Heaton and NWH knew that Tower had a legal
obligation to each individual purchaser to properly safeguard the earnest money deposits from
mismanagement, theft or unlawful use as required by Chapter 116 of the Nevada Revised
Statutes, Defendants explicitly accepted the representation of Tower when Defendants agreed to
advise Tower. However, Defendants breached their duty when they failed to properly advise
Tower pursuant to NRS 116.411 that the earnest money deposits were required to be held by &
third party and could only be released for very limited purposes as allowed by the statute. This
resulted in damages to Tower. Because there was clearly an attorney-client relationship between
Tower and Defendants, Defendants owed fiduciary duties to Tower. When Defendants breached
their fiduciary duties owed to Tower, this gave rise to Tower’s breach of fiduciary duties claim
against Defendants.

In Defendants” Motion, Defendants cite to Stalk v, Mushkin, 125 Nev. 21, 29, 199 P.3d

duties claim is nothing more than a claim for legal malpractice because a claim for breach of
fiduciary duty is subsumed within a claim for legal malpractice. Thus, Defendants argue that

Tower’s breach of fiduciary duty claim does not exist as a matter of law,
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13
5 Defendants’ interpretation of Stalk is erroneous and nothing more than an attempt to
3 misled the Court. In particular, Stalk states as follow,
4 Thus, NRS 11.207, which sets forth the statute of limitations for “{m]alpractice
5 actions against attorneys,” is applicable to legal malpractice claims, whether based
on breach of contractual obligations or breach of fiduciary duties: . . .
&
id. at 29, 199 P.3d at 843.
f?'
8 Stalk also concludes as follows:
9 Accordingly, the district court's conclusion that NRS 11.190(4)e) applied to
Stalk's breach of fiduciary duty ¢claim was in error. Based on our assessment of the
10 true nature of Stalk and Urban Construction's claim, we likewise reject the parties'
- contention that NRS 11.190(3)(d) governs the breach of fiduciary duty claim at
issue here . . . Accordingly, we clarify now that ¢laims for breach of fiduciary
12 duty _arising out of an attornev-client relationship are legal malpractice
claims subject to NRS 11.207(1)'s limitation period, and claims for breach of
13 fiduciary duty based on fiduciary relationships other than attorney-client are
akin to fraud claims, subject to the limitation period set forth under NRS
14
11.1903%(d).
18 .
1d, at 30, 199 P.3d at 844 {emphasis added).
18
L As emphasized above, Stalk does noi stand for the proposition that a plaintiff cannot bring
18 a claim for breach of fiduciary duties in addition to legal malpractice because these claims are
19 subsumed in a legal malpractice claim. Instead, Stalk simply holds that a cause of action for legal
=0 malpractice whether based on breach of contract or breach of fiduciary duties arising from an
2‘, l v . - - . - g - . v
attorney-client relationship is still governed by NRS 11.201(1Y's statute of limitation period set
28
. forth for legal malpractice cluims and not subject to different statute of limitations for contract (6
23
5 years pursuant to NRS 11.190(13) or negligence (2 years pursuant to NRS 11.190(43). Id. at 30,
25 | 199P.3d at 844
&6 HLCONCLUSION
{7 ] - . . s
Based on the foregoing, Tower respectfully requests that this Court deny Defendants’
28
Motion for Summary Judgment. As discussed above, Tower is the only entity with legal capacity
PRINCE 8 KEATING
23 s&?ﬁﬁﬁ ;);f].: ;;ii- 168 :
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and standing to bring this cause of action for legal malpractice against Defendanis. Tower’s claim
is not barred by the statute of Bmitations and Tower’s breach of fiduciary duties claim is valid as a
matter of faw.

DATED this %// _day of September, 2012.

PrinceE & KEATING

Dmﬁ/ NCE
Nevada Baf No. 5092

0 South Buffalo Dirive
Suite 108

las Vegas, Nevada 89117
Attorney for Plaintiff
Tower Homes, LLC
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[ hereby certify that on the i day of September, 2012, T caused service of the foregoing

PLAINTIFF TOWER HOMES, L1.C’s GPPOSITION TO DEFENDANTS'MOTION TO

DISMISS ORIN THE ALTERNATIVE, MOTION FOR SUMMARY JUDGMENT tobe

made by depositing a true and correct copy of same in the United States Mail, postage fully

prepaid, addressed to the following:

Jeffrey Olster, Esq.

Lewis Brisbois Bisgaard & Smith
6385 South Rainbow Boulevard
Suite 600
Las Vegas, NV 89118
Attorneys for Defendants

£ Ebe

An empléyeglof PRIACH & KEATING
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PURCHASE CONTRACT

THIE 15 A BINDING CORTRACT BY WHICH YOU AGREE TG PURCHASE AN INTEREST N REAL
PRGPERTY. YOU SHOULD EXAMINE YOUR RIGHTS OF REVOCATION CORTAINED ELSEWHERE
W THIS CONTRACT. THIS DOCUMENT HAS IMFORTANT LEGAL CONSEQUENCES HND BHOULD
BE READ THORQUEGHLY AND UNDERSTOOD PRIOR TO SIGRIG, IF YOU HAVE ANY
QUESTIONS ABOUT YOUR RIGHTS OR RESPONSIBIITIES UNDER THIS DOCUMENT, YO MAY
WISH TO CONBULT AN ATTORKEY,

2Y YOUR EXECUTION OF THIS DOCURIERT, YOU ACKNOWLEDGE RECEPT OF THE PUBLIC
OFFERING STATEMENT {(“FOS") FOR SPAN! Sr? VIEW TCWER HONES. T 18 RE"‘G%@M;:F\&E‘!E:Q
THAT YOU READ THE PUBLIC OFFERIRG STATEMERT BEFORE BXECUTING THIS CONTRALT,

1. Parfies/Property Descrplion, The undersigned
{the “Purchaser”, whafher one or more), agress fo purchaze from Towsr Homes, LLC {ih
Selier"), and Seller agrees fo sell, upon the terms and condilions of this Purchase Contract
{(“Contract”), the following described real estate:

Unit Nok | onthe fioor of Spanksh View Tower Homes, Tower No, {th

“Unit™y, a buliding to be construsted and submiiied to a condomirium regimes and located on the
land described in Exhibit A aftached heraio and made 2 part hersof (*Land™, as same |z shown,
located and defined 1y the POT, ingether with the undividad interest in the Common Elemerts of
the condominium ragimes that is associated with such Unit, alf as more particulerly dascribed in
the Declarafion of Spanish View Tower Homes ("Declaration”) propesed to be created, together

with the exciusive use of the foliowing as Unilted Common Elsments: Garage Parking Spaces
s and and Siorage Spase No. . Terms used in the Declaration when

usad in this Contract shall have the sames meaning as they have set forth in the Dadlaration
unisss otherwise specifically indicated. The above-described Unit and related rights theretn
described above are referred to as the "Property”, and the Spanish View Tower Homes regime
ig rafarred o 88 the "Condominium”, Purchaser acknowledges that Seller has the rght o
modify or emend any of the documents required for he eslablishment of the condominium
regime, including without imitation those attached o or referrad o in the PGS,

b

2. Purchase Price/Clesing Costs/Pre-Bale Condition,
{a} Purchase Price.  The purchese prics is set forth as follows:
&y Property %
i torage Room No. _ {optionad) I
13y Exira gerage spacs No. _ {optional) s
(W) Other (spaciy) $
(i} Total Purchaee Price ("Purchase Frice”) R
1
Al Rights Reserved initimls  Seiler Burchaser

Tower Homas LLG
BI04 @ 450 pam
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Co.

(Adtn:_

{iiy

A series of inltal payments (the “Inddal Pavments”! shal be pald =s
provided in Section 2{(c) below,

me balance of ihe Purchase Prics shelf be daposiied

e Tite Comisany (defined salow} in immediataly avall
ahe Clesing which shall be pald in immediataly available funds 1o :;e?%ar
through the Title Company upon the transfer of title to the Property (the
“Clesing™). 1f a portion of the Purchase Price is to be derved by
Furchaser from a foan {fhe “Loan™), Purchaser will pay the lender, at
Closing, all required prepsid fems (points, prapaid intersst, faxes and
insurance} and pay al Closing costs excapt for the cost of the Owner's
Policy of Title Insurance, any tax certificaies and reai oroperty ransfer
taxes and prorations applicable to Seliar,

{c)  The Inltlal Paymenis. Purchaser shall deliver the Initial Paymernts to Equity Title

{the "Title Company”), 7360 W. Flaminge Rd. Las Vagas, Nevads 89147

b The Initial Payments shall be deliverad to the Tile Company as

follows:

(it}

Al Rights Resarved
Tower Homes LLO

14

BI04 @ 4:50 pamn.

Before commencement of construction of the Condominium:

" 10% of the Purchase Price upon exscution of thls Confract by
Purchager;

days cf n!:mce from Selter of Vammencumem Gf constmctwn, ancﬁ

{3) Ar addifional 15% of the Purchass Price within ten {1D) businoss
days of nofice from Seller that the construction of the
Condominium has “topped-out” (meaning that construction has
reached ihe tinal fioor of the Condominiumi.

After construction of the Condominium has been commencad:

1 ff et the tme of execution of ihis Contract by Purchaser
constructicn has aiready commensed on the Condominiurn, then
Purchaser shall deliver 28% of the Purchass Price upon exscution
of this Contract by Puf'c?*aan

ra
[s

An adcional 15% of the Purchase Price shall be deliverad within
ten {10} business days of nofice thet Seller has “topped-ouf” (as
defined above).

Purchese afler construction of the Condominium has reschad fhe
“opped-mat” phasa.

-

£

intlizls  Seller Purchaser

225



{1 if Purchaser is executing this Camraﬁt after the construction of the
Congominium  has i@m:@d -out" {zs  defined  above), then
Purchaser shall deliver the entire 40% of the Purchase Prics
upon exscution of this Confract,

(¢} Subisct to avellabiity, If Purchaser desires 1o have & storage room or an extra
garags spacg gs parl of the Ui mied Common Elements a.x;u tet .a*i o the Unit, the Purchass
Price shall be incrsased by tve thousand dollars (85,000, O!’?} for aach such raur:‘; oF spaos,
which additional amaount will be payable at Closing,

(&) Any initial Payment delivered o the Tille Company within five (8 davs of the
“Purchassr's Exsculion Date” {which is the date in which this Coniract is execuisd by
Purchaser), shall be held In escrow G’t the Tile Company pending the expiration of the
Furchasar's five (&) day right of canceliation provided below, If Purchaser glves Seiler a witten
notice of canceliation by midnight of the ﬁﬁh calendar day following Purchassr's Execution Dais,
than Seller shall immediately advise Titie Company of such cancsllation and of the dale such
canceliation nolice was received by Seller (fhe “Seller's Notice Date™) and Titie Cormpany shall
rafund such Inifial Payment io Purchaser within fifteen (15) days afisr the Saller's Nofics Dale,
If within ten [10) days following the Purchaser's Execution Date, the Tifle Company has not
racelved notice from Selier that Purchaser has timely cancelled this Contract, then, excmpf a3
provided in Paragraph 3 below, the Title Company shall deliver such Inftlal Payment o the
“Seller's Depositony” {defived below} {or deposit info an Interest bﬁal”ﬁg fust SCL;O‘J!“'f (the
“Trust Account™) designated solely for the purpose of holding inftial Payments recslved from
purchasers of units In the Condominium, where such initial Payment shall be held or distributed
as provided below., The Selier's Deposliory shall be Business Bank of Nevada {or anothar
depository designaled by Seller, whose accounts are insured by a govaemmenial agency o
instrumentality). Except es provided In Peragraph 3 below, all initlal Payments recetved by Tlile
Company mare than five (B} days after the Purchaser's Execution Date shall be delivered o
Seliar's Depository for depostt into the Trust Account where such Inilal Faymenis shall also be
meld or distnbuted ag provided below, The parties agres that the Injda!l Paymenis from 2l
purchasers of unis in the Condominium may be peoled and held by the Depaeitory in the same
Trust Account.  The Tile Company shalt cause the Initiel Payments delivered fo #, io be
delivered o whichever party shall become entitted therefo pursuant o the terms of this Contract,
prompily after such party becomes go entitled to such delivery. All inlerest on inftial Payments
deposied into the Trust Account shall be deamed o be part of such Iniflal Payments, In the
event (he initlal Payments are refunded to Purchaser in accordance with this Contract, than
such intzrest shall glso ba refundsd to Purchaser. In the svent the Initial Pavments ars fumed
over 1o Seller, then the interest on such Initial Payments shall also be tumed over o Sslier
Unon Closing, the Initial Payments and the interest accrued thereon shall be delivered to Seller
A% pa{% of the Purchase Price, and applied to the Purchase Frice. For purpeses of this Contract,
the “Initial Payvments” shall refer for purposes of any given tme, only o the portion of the sums
described by such ferm In subparagraph (a) shove 28 have been pald by Purchassr o the Title
Company by such time, fogether with accrued intersst thereon,

The Trust Account may be pledged by Zeller ag sacurty for a ine of credit io be issusd
i Seler by the Depository, which iin Qf recit may, among other things, be ussd by Saller
towsards construction of the Condommmm provxdeci however, that ihe Depository shall;

2

All Rights Reserved Initals  Saltsr Puchaser
Tower Momes LLC : e
1171504 @ 4:80 p.omil
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and deliver the Inffial Paymenis (and =il ascrued inlerest tharson) o

tosing. -

(i) retease and defiver the inftlal Payments (and alt scorued inferest thereon) 1o
Seller upon Purchaser's defaull and Seller's cencellalion of this Cortract
oursuzid o the provisions of Paragraph 18 Dolow,

(8  release and ocelver the initiel Payments ( I seorued Interest thereeny {o
Purchaser in the svent Seller d_.saulf un ims Contract, pursuant fo the

provisions of Paragraph 18 below,

The Initlal Payments shall not be refundable to Purchaser excent as provided in Sections
3 or 18, or upon canceliation of this Contract by Seller,

o Al Closing, Purchaser agrees io pay o the homeowner's association of the
Condominivm, through the Thle Company, an iniiial Common Expense assessment that will be
based on the slze of the unll, which shall be a monthly expense, pro-rated for the first month
from the dste of Closing, plus one {1) full monthly zssessment gpra-paid}, ingether with a non-
rpfundaiﬁﬁ initial reserve assessment i an amount sgual o two {2) monthly assessments as a

aserve for capital expenditures.

3 Loan Aaalicaﬁsn and Aporoval,  In the event any portion of the F}urcﬁase Price as sel
fortit in Paragraph 7 s fo be fingnced by a Losn, Purchaser end Seller agres o the Tollowing
additiensl terms and cmamons.

(8) Purcheser shall apply for the Loan from a lender accepisble by both the
Purcheser and Seller ("Lender"} within threa (3) business days after the Effective Date of this
Coniract.

) Purchaser agrees fo comply with all recuirements of the losn application process
with Lender and agrees and suthorizes Ssller fo obfain any information on the siafus of
Purchaser's loan applisetion from Lender at any time,

(3] Purchaser shall oblaln 2 written commitment from Lender for the Loan and
provide written documentation of such loan approvat 10 Sallsr within twenty { 20} deys from the
Effsctive Date of this Contract. The date thet such loan aporoval documentation is provided to
Seler is referenced as the “Loan Approval Date”, s undersiood and agreed that such foan
approval will be conditioned on the approval of additional information or other svents, which
Purchassr agraes to provide andlor perform accordingly,

{d} Once Purchaser has provided Saller with written dosumentation of loan approval,
whther condifional or not, this Contract becomesg uncondifional insofar as financing Is
soncarnad and Purchaser becomes personally Hable to close this fransaction; and

() in the svent loan aporoval & condifional and/or explres during the term of this
Contract, Purchaser represents and warrants to Selier that Purchaser wilt fulflli any and all
further recuirgiments and conditions, Inciuding without imitation, any renewst, repiecement or
relnstatenent of such loan commitment prior to Closing and will accept all terms and conditlons
of such Loan et the dme of Closing. Changss in Purchaser's fimandial ciroumstances and/or
soonomic market conditions shall not excuse Purchaser from closing thls transection,

4
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; Tre Irdtial Payments shall not be dellverad to the Selier's Depository prior 1o the

oy Any sopratezls shalt be paid for by Purchaser,

Purchaser's fallure o timely apply for the Loan, swxecuie and furnish el required
documentafion reigled therefo, and provide 1o Ssller evidence of lnen approval, whether
sonditional or not, within iwenty (20) days from the Effeciive Dalz of this Condract, shall
sonstittte a breach of contract. i the evert Purchaser falls {o cure such breach within three {(3)
days following Seller's written notice of such breach, Seller may, at Sefler's option, cancel this
Contract ang Sefler shall be eniitied o all remedies st forth hareln with the exceplion that in the
evant Purchassr s ungble o obtain loan approval within sald twenty (20} day perdod afier
dliigsnl and razsonable effort and foliowing written notification to Selisr, Purchasar will bs
gnfitled {0 a refund of the Initial Payments, less Two Thousand Dollars {$2,000.001, which shall
be paid to Seller as consideration for Seiler’s removing the Unit from the market and
administrative expenseas, and the parties shall have no further obligations lo sach other.

0
&)

"

4. Selsction of Waterlals/Alleration of Unit.  Purchaser agress {0 make sslections of
matarials, fixiures and finishes within one hundrad twanty (120) days from the Effective Dats of
this Contract unless extendsd in writing by Seller or the general contractor selacied by Seller in
its scle and absoluls discretion ("General Contractor”). Absent imely, writlen selections balng

Lt}

mads, Sellsr is authorized, at ifs option, 1o use s own pre-selected, standard materials, fixtures
and finishes o mainiain s normal constroction scheduies, Purchaser acknowledges that this
Contract does not contemplate the construction of an Individuslly designed Unit except to the
axfent that speclal festures o Upgrades are specifically set forth hereln or in 8 subsequent
written amendment {0 this Condrast agreed to by bolhy Purchaser and Seller. The Purchaser
tharefore, agrees that Purchaser shall not seek or demand addifional fesiures and amenitiss,
adiustrents in the Plans and Spedifications, or the axpansion of warranties beyond the terms of
this Contract or any written amendments. Y Purchaser violates the agreements in this
paragreph, that vickstion sha be a material breach of this Confract and shall entitle Saller
immediately o cancel this Confract and receive or refain the initlel Payments, and afl other
surmns peid by Purchaser pursuant o this Contract as liquidated damages. s further noted that
Seller's use of model unlts or reference fo other construction by Seller is Intended only o
demonsirate the quality of finish detail, the basic ficor plang and stles of the units available for
purchasa. The Unit may not conform, axcept as herein noted, to any mode! unit in any respect,
or condain some or gl of the amepiies festured, such as finishings. Untll such tima as alt of the
unlts i the Condominium have been sold, Sefler reserves the right to maks such use of the
unsold units and the Common Elemenis as ars necessary for iy saies program.  Such uss,
howevar, shall not unreascnably interfere with the enioyment of the Condominium by the other
owners of uhlis. Seller reserves the right 1o lease or rent all remaining unsold units to such
persons ane unon such fsrms 25 Sefler may provide In s sole diseretion,

5. Change  Crders/Ungrades/Customizing. NG CHANGES, UPGRADES, OR
CUSTOMIZING will be allowed after this Coniract is signed by both Purchaser and
Seller unless & changs order is signad by both Purchaser and Sefler and such Change
Order is paid In full prior o commencement of the work. Al spproved changas,
upgrades and customizing will reguirs drawing revisions provided by the Purchaser's
Architect and signed by both Purchaser and Seller’s Gansral Coniractor, ragardless of

5
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now rindmal the change.  Payment for changes, upgrades and customizing will
squired to be paid directly fo Seller {and rot fweugh Tile Company) prior
commencament of fhe work. Also, the General Contractor will provide project mileston
date requiremenis Tor alf of the following:

e

(<]
e
w
&

Purchaser changes and cusiomizing.
Furchaser furnished matensls.
Purshaser fumished worl,

owr

in the event that any change, malerial substitutions, or customizing work will not be
available by ths milestone dats, the bullding stendard material will be instalizd so as not to delay
the issuance of a Cerfificate of Cooupancy, Purchaser wil then have to customize or install
special order materials that did not arfive by the milestone date after Closing.

Al changes, upgrades and customizing shall be compleled (drawing approved and
ned by the Purchaser and Seller) no later than such dale approved by the General
riractor.

&g
So

Diue o ceriain project constraints, such as base building systerns, design, and scheduls,
tha Seilar reserves the right to diszilow reguested changes, upgrades and/or cusiomizing.

&, insuistion.  The Unit wilt have insulation insfalled In accordance with applicable building
codas,
7. botvities by Purcheser/Consiruciion  Hazargslindemmnity, © The Purchassr, unlsss

otherwise agreed to by Seller in writing, shall not do or cause o be done any work, or aiter of
causs the alierstion of any portion of the work, whether complete or incompleste, on the Property
or in the Unit before Closing. This prohibition includes actions by Purchaser individually, as well
as requests by Purchaser for work fo be done by third parfies or requests directly to Sallar's
smployess of subsontraciors.  Purchaser, or anyone acting on behalf of Purchaser, shall
soordinats 2l actvitles o which Seller does agree with Seller’s Prolect Manager o ensure that
any work performed does not damage, restrict or delay Seller's construction scliviies.  Any
damages by Purchaser or Purchaser's agents ‘o work dons by Seller, or delay caused by
Purchaser or s agents, shall be reflecled in 2 Change Order and paid by Purchaser upon
presantation. Because of potential safety and health hazards present during construction of the
Unit, the Purchaser agrees to restrict Purchaser’s entry onto the Properly or in the Unit prior to
Closing, Purchaser's entry onto the property or info the Unit prior to closing shall be by
appointment only and not more offen than Saturdays and Sundays during regular office hours of
the Sales Cffice. Should Purchaser, Hs aganis, representatives, or invitees enter onfo the
Property or into the Unit prior o Closing, PURCHASER SHALL AND HEREBY AGREES TO
INDEMNIFY AND HOLD SELLER AND SELLER'S GENERAL CONTRACTOR HARMLESS
FROM AND AGAINST ARY AND ALL CLAIMS, DEMANDS OR CAUSES OF ACTION
ARISING I FAVOR OF PURCHABER, OR ANY THIRD PARTY WHO ENTERS ONTG THE
PROPERTY WITH OR AT THE REQUEST OF PURCHASER, ON ACCOUNT OF BODILY
INJURY, DEATH OR DAMAGE TO OR LOSS OF PROPERTY [N ANY WAY GCCURRING
OR IRCIDERT TO THE CORMTION OF THE PROPERTY ARNDIOR THE URIT, THIS
INDERRITY IS GIVEN TO SELLER RECGARDLESS OF WHETHER SELLER QR TTS AGENTSE
OF EMPLOYEES ARE NEGLIGEWT IN WHOLE OR N PART AND EVEN WHERN THE
IHJURY, DEATH OR DAMAGE 1§ CALISED BY THE BOLE NEGLIGERCE OF SELLER.

&
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3. Construction Scheduleftfiscis of Bullding Activiles.  The unit is or will be constiucted

substantally In accordenoe with plans and specifications (o be preparsd by Seller's architent
{the "Plans ard Sg}ecmcatzwa") hased on the prafiminary plans and spedifications propesed
by Belier's architect, and reviswed by Purchaser and any Change Orders, subledct to normat and
actegtable fierances and pursuant to siandard bullding practices "'uursd in residential
consiruction in Las Vegas, Clark County, Nevada. The construciion of the Unit is glso sublsct to
ahy changes in the Plans and Specification, materals, fixiures of methods as are required by
tederal, state or local governmental authorlty, and other amendments and adivsiments to the
Plans and Snecifications by Seller that do not affect the fair market value of the Properiy or the
Unit. In constructing the Unit, Selier shall employ s normal construction schaduls, which shall
be subject to shange orders, delays by third parties ar Purchassr, and other conditions beyond
the Seller's control. Sellsr and Purchassr resognize it s not possible (o agree {0 & spadific d:i@
of completion of the Unil.  Purchaser expressly acknowledaes Seller has nol represented,
warranted, guarantesd or commitied {o any completion date or schaduie ofher than as saf forth
herein.  Accordingly, any fallure to compiste the Unit by Purchaser's desired or anticipatad
compietion date shall nol excuse Purchasar from performance or give Purchasar the right to
terminate this Confract, and Sefler shafl not be liable to Purcheser for any dameages resuliing
from Seller's nablllty or fallure to complete the Unlt except for thoss proxfided for in Paragraph
18 of this Confract. Purchaser recognizes that the construction of the Corddaminium mpossas an
imherent risk o health of landscaning presently located on tha F’reperty. if any, and hershy
aoknowiedges that Ssller cannct guaraniee the viability of any such landscaping. Purchaser
further recognizes hat &t the time of Clesing and for a reesonable period of time thereaftar, the
Common Elements and amenitias for the Condominium may not be completed for axarmple, the
swimming pool, lobby, andmapang, corridor finishes, carpeting, sic.), which may be damaged
by the process of unif owners moving in. The tnoampletion of any such comstruction shall not
affect the final inspection, approval of the Purchaser's Unil, and execution of the Cartfficate of
Aczaptance as hersinafter set forth,

o Final Inspedtion and Anoroval of Unlt.  If any portlon of the Unit has been complated at
the time this Coniract s executed, Purchaser acknowledges that Purchaser has inspacled and
has had the opportunity {o have the Undt, all improvemenis and the Land inspected by &
tcensed inspector, engineer, or other pm‘ewsronal of Purchaser's choice {which mspections
shall be at Purchaser's axpenss and shall be strictly by appointment ucheduied through Sefler's
Project Manager or Buliding Supsarvisor) and hereby sccepts the Unit and Condorminium
buiicﬁiﬂg‘ fogether with all improvemenis on the Land as bl i the Unlt has not been
compieted as of the date of this Contract, Purchaser agrees promptly to comply with Seller's
request for Purchaser o condudt & final walk-through inspection of the Unil end Condominium
building, together with alt improvements on the Land prior fo Closing, and io cerlify in writing on
the Certificate of Acceplance and Firal Punch List form attached as Exhinit B (the "Certificats
of Acceptance”) that the Unft and Condomirdum buliding, together with all improvements an the
Lend have been compleied iIn subsiantlsl conformity with the applicable Plens ang
Specifications and ihis Contracl.  Purchaser's fallure or refusal 1o execuis the Certificate of
Acceptance shall constitute and unnualified acceplance of the Unit, and shall relleve Sailer of
any obfigation fo remedy all deficiencles and nullify any of the warranties referenced in
Paragraph 12 of this Contract. Addifionally, Seller may, at its oplion, treat Purchaser's refusal io
exscute the Certificate of Acceplance as & materlal breach of this Contract, entifiing Seller to
cancet this Contract and reftgln &ll deposits and payments {including without limitation the Iniial
Payments). Purchaser is encouragsd o perform a comprehensive inspection af the time of tha

T
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‘J»’-’E? I?rcuqb sines this inapection will be Purcheser's only ooportunily 1o :z‘:*n‘ny for Seller Lbﬂse
ems requiring corraciion or agiustment. Any excepticns noted on the Cenificate of Acceptance
by Furchessr during thet nspecion shal not delay the Closing, bul shall be substardally
remadiad by Seller as soon as praclicebis, sublect lo dalays caused by the weather, avaliability
of materials and lzbor, and other ooourrences b»yond the confrol of Seller. Purchaser shall
provids Selier with wiitten confirmation that the aexesplions have been remadied.

10. CLOSING PROCEDURE.

A, THE CLOSING OF THIS TRANSACTION SHALL GCCUR [N ACCORDANCE
WITH THE FOLLOWIRNG TERME ANDY CONDITIGNS:

1. PURCHASER SHALL SCHEDULE AND COMPLETE A FIRAL PRE-CLOSING
WALK THRCOUGH INSPECTION AND EXECUTE A FIRAL PUNCH LIST WITHIN FIVE (8
BUSINESS DAYS FOLLOWING NOTIRCATION TO PURCHABER BY FACEIMILE OR
PERSONAL DELIVERY FROM SELLER OR SELLER'S GENERAL CONTRACTOR THAY A
CERTIFICATE OF OCCUPANCY OR T8 EGQUIVALENT FOR THE URIT HAE BEEW
CETAINED BY SELLER OR EARLIER BY MUTUAL AGREERENT BETWEEN SELLER AND
PURCHASER, THE PUNCH LIST SHALL BE SIGNED AND DATED BY SELLER ARD
PURCHAZER AKD ATTACHED AS AN EXHMIBIT TG THE GERTIFICATE OF ACCEPRTANCE
REFERENCED HEREIN ABOVE (N PARAGRAFPH &,

2. WITHIN FIVE (5} BUSINESE DAYS FOLLOWING THE DATE OF EXECUTION
OF THE PURCH LIST, PURCHASER SHALL CAUSE PURCHASER'S LENDBER, IF ARY, TO
SCHEDULE AND PERFORM LENDER'S FINAL INSFECTION.

3. CLOSING SHALL QCCUR WITHIN FIVE (5) BUSINESS DAYS FOLLOWING
THE LENDER'S FINAL INSPECTION, OR IN THE EVENT THERE I8 RO LERDER, CLOSING
SHALL DCCUR WITHIN FIVE (5) BURINERS DAYS FROM THE DATE OF EXECUTION OF
THE PUNCH LIST,

B, PURCHASER AGREES TO PAY TCO SELLER AT CLOSING THE CASH SUM OF
TWO HUKDRED FIFTY DOLLARS ($250.00) PER DAY FOR EACH DAY CLOSING AND
FUNDING DOES NOT OCCUR AFTER TEN {10) DAYS FROM THE DATE BELLER ARD
PURCHASER EXECUTE THE PUNCH LIST, AS LIGUIDATED DAMAGES, ARD HOT AS &
PERALTY, FOR PURCHASBER'S DELAY [N CLOSING, PURCHASER ARD SELLER AGREE
TH&T SELLER'S DAMAGES FOR PURCHASER'S CELAYED CLOSING ARE DIFFICULTY
O ASCERTAIN AT THE EXECUTION OF THIS CONTRACT AND THE DALY LIGUHDATED
DAM&GES ARE A REASONABLE ESTIMATE OF SUCH DAMAGES,

&, THE GENERAL CONTRACTOR OF SELLER SHALL COMPLETE THE FINAL
PUNGCH LIBT ITEMS WITHIN THIRTY (301 BUSIKESS DAYE AFTER THE DATE OF
CLOBIKG OR THE DATE OF THE PUNCH LIST WAL K THROUGH, WHICHEVER 18 LATER,
AMD SHALL BE EXTENDED AS REASCKABLY NECESSARY DUE TO ARY DELAY
CALUSED BY ANY ENTITY OR PERSON OTHER THAKN SELLER AND GENERAL
CONTRACTOR, IMOLUDING WITHOUT LIMITATION, THE LEAD TIME REGUIRED FOR
ORDERING MATERIALS, ACTS OR OWISSIONS OF THIRD PARTIES PROVIDING WORK
FOR PURCHABER OR THE URIT, OR ARY LIMITATIONS ON ACCESE TO THE UNIT,

B
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L, POSSESSION OF THE FROPERTY SHALL BE DELIVERED BY SELLER TO
PURCHABER LPON CLOSING AND FUNDING, PRIOR ?C} cz O DATE, PURCHABER
SHALL HAVE NO RIGHT OF POSSESSION, IRCLUDING, BUT WOT LIMITED T ARY
RIGHT TO THE PERFORMARCE OF ARY WORK, MOTFICATIONS OR CHARGES GF ARY
KIND TO THE PROPERTY. FURTHER, IT I8 UKNDERSTOOD AND AGREED PURCHABER
MAY ROT OCCUPY THE PRGPEF&*‘{ A8 A REEIDERCE UNTIL THE [SSUANCE GF A
CERTIFICATE OF COCUPRANCY ON THE BUILDING SHELEL ARD A BULTHKG FINAL
INGPECTION GF THE URIT (GRITE EQUIVALENT) HAVE BEEN ISSUED,

&, IMMEDIATELY UPON THE CLOSING, TITLE COMPANY SHALL PAY TO
SELLER N IMMEGIATELY AVAILABLE FUKNDS THE PURCHASE PRICE AND At OTHER
SUKMS TO BE PAID TO SELLER AT CLOSBING PURSUANT TD THIE PURCHASE
CONTRACT, LESS ARY PORTION OF THE PURCREASE PRICE THAT HAS PREVICGUBLY
BEEK PAID TO SELLER, OR WHICH 13 TG 2E PAD TO SELLER BY THE DEPORITORY
AT CLOSING FROM THE TRUST ACCOUNT.

F. THE FOLLOWING SHALL SURVIVE CLOSHG: UPCH CLOSIKG,
”URC;‘%ASEQ WILL BE DEEMED TO HAVE WANED ALL CLAIMS TO THE EXTEKRT
PERMITTED BY LAW AND TO HAVE ACKMOWLEDGED THAT SELLER HAS FULFILLED
ﬁ.LL T8 CONTRACTUAL CEBLIGATIONS EXCEPT FOR PERFORMANCE OF ITEMS ON
THE CERTIFICATE OF ACCEPTANCE ARD ARY WAR%HT%’ CLAIRE COVERED 1IN
SELLER'S LIMITED WARRANTY (SEE PARAGRAPH ¢

1. Convevance of Tifle and Closing Costs,

{2) Seller agrees to convey the Property fo Purchaser by a grant, bargsin and sale
deed, free and clear of all llans sxcept thoss created incident {o the funding of the Loan and free
of all other Emitations sxcept the Declaration, and other encumbrances, easemants, fuiure ad
valorem taxes and assessments and other matiers of record affecling the Property that are
common o the platted subdivision of which the Properly is parf, as well as minor
encroachments thal do nol unressorably reswict the use of the Property and whatever
sasements and resifction indentures Seller deems necessary for matntenance and sarviclng of
sanitary and storm sewers, streets, and maintenance and operation of all common faciliies and
common arges {(coliactively referred o as the "Permitied Exceptions”). Curment vear's ad
velcrem taxes wilt be nrorated by the iotal number of Units to the date of Closing and Purchaser
shall at Closing pay the curent instalmant of the current vear's ad valorem taxes. Purchaser
must changs the name on e tex rolls and split out the account on the Unit.

4 Ab the Closing, Seller shall furnlsh at its expenss, the granti bergain and =ale
deed =nd & CLTA Siandard Formm Owner's Tille Insurance PG! cy from the Tile Company
insuring the fitle fo the Property for the full Purchase Price and shell pey any Tansfer taxes
impoaed I connection with the recordation of the deed. The title policy shall contaln only the

sus! siandard exceptions and the Permitied Exceptions. The County Asssssor has the
amhort‘y to re-assess the Property, as newly constructed property, &t the dme the Froparty is
conveved o Purchaser. At that time, the Assesssor mey issue 3 supplermenial fax bilf o
Purchaser for the tax difference resulling from that re-assessment. Purchaser shall be solely
obllgated for paymant of sush difference fo the Coundy, Al prorafions of taxes a8 provided in
Zection 11{z}, shall be based on the pre-closing tavss for the Properly and Selier shall have no
responsibifty for any subsequent adiustment.

g
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12, Limilsd Wamantv on Unit. Sslier warrents the Unlt egeinst defects in workmanshio and
malerial but only i actordance with, and as Hmiled by, the Bmlied waranty (the “Seller’s
Limited Wearranty” provided by Sslier and rs~:€ vered o Purcheser at Closing, & copy of which is
gitached fo the POS. Sefers Limiled Warranty shall not become effective, however, unfil
Purchaser has paid i Sellar the tolal Purchase Price, plus all sums due and not previousty paid
under any Change Order, and Furchaser has satlisfied all of Purchaser’s obligations under this
Contract, including execution of fhﬂ Certificate of Accaplance. (T I8 UNDERSTOOD AND
AGREEED THAT SELLER'S LIABIITY UNDER TH%S CONTRACT FOR  THE
CONSTRUCTION OF THE UNIT OR THE PROPERTY DESCRIBED HEREN IS LIMITED TG
THE E%Eﬁﬁz:&?ws PROVIDED IN SELLER'S LUIMITED WARRANTY AND ERFORECEABLE
SOLEY THROUGH THE ARBITRATION PROCEDURES PRESCRIBED HEREIN, As io llems
not of Seler's manufacture, such as any sir conditionsr, waler heater, refrigerator, rengs,
dishwasher and other appliances, eouipment or “consumsr products®, as defined by the Feders!
Trade Commission, Seller agrees to pass along fo Purchaser the manufacturer's warranty,
without recourse. Purchaser acknowledges that Purchaser has heen provided an omortumy to
review the warmanties for all consumer products iy be Included within the Unit and realizes that
Ssllar itself is making no warranty on such tems. if any consumer products with manufacturer's
or supptiers written warraniies have nol been instalied In the Unil 2s of the date of this Caontract,
Selfler, as representative only of the manufacturer or supplisr, agrees 1o makes those warrantiss,
if any, aval fabﬁe o Purchaser upon Purchaser's request before such products are ingtalled
SELLER'S LIMITED WARRANTY IS THE ORLY WARRANTY APPLICABLE TO THIS
FURCHASE., ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, WHETHER ARISING
UNDER STATE LAW OR THE MAGNUSON-MOSS WARRANTY ACT, INCLUDING, BUT
WOT LIMTED TO, ALL IMPLIED WARRANTIES OF GOOD AND WORKNANLIKE
CONSTUCTION, FITNESS FOR PARTICULAR PURPOSE, MERCHANTABILITY OR
HABITABILITY, ARE DISCLAIMED AND EXCLUDED, UNDER NO CIRCUNMSTANCES
SHALL SELLER BE LIABLE FOR ANY SPECIAL, INDIRECT OR CONSEGUENTIAL
DAMAGES, IRCLUDIRG, WITHOUT LIMITATION, ANY DAMAGES BASED OW ALIEGED
DIMINUTION IN THE VALUE OF THE PROPERTY GR THE URNIT, AS TO ANY WARRANTY
WHICH CARNKNGOT BE DISCLAIMED ENTIRELY, AND AS TO ANY EXPRESS WARRANTY
THE THIE 1N WHICH A JUDICIAL OR ARBITRATION FPROCEEDING FOR BREAGH OF AKY
SUCH WARRANTY MAY BE BROUGHT SHALL BE TWO (2) YEARS FROWM THE TIME THE
CAUSE OF ACTION ACCRUES. The provisions of thiz Paragraphy 12 shall supsive the Closing.

13, Notice of Refiance on Written Information from Third Farties and Government Anensiss,
Sefler has reliad upon written information from various third partfes and governmental agencies
concerring the selection of the Property as a home site and the materlals, csmpspents and
construction technigues ncorporated info the Unil, Generally, this wrii tan information concems
matters about which these third parties and governmental egencies have special expertise, or
which is provided to Seller or disseminaied o the public pursuant to specific statutory,
regulatory or other legal reguiremenris. This wiitten information periaing to the flood zone
characterzation of the Property, soll characleristics, the sultability of the Property and the
surrounding subdpvision for habfitation, the proprety of construction technicues, and the
suftahility of the materials and components incomorafed into the Uit

14, Leng Use.  Seller has informed Purchaser and Purchaser acknowledges, racognizes
and agrees (o the following;

10
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iz) Sellar has no conirol over end is not responsible for any
L2

2ESEMS .\s on, adiacant
o, of in e vicinity of the Pro operty end Furchaser understandy thet indh
.x‘
17

iduals, \,Grpei“ana, It

£
Hr
andior utiides mey bave specific rights granied by those sasemsnt 5 a1, In %Uci ng, but not
fmited to, zccess and use of the property described by the saseme whi Li asement rights
may sxist whather or not such sasamants &rs ba’ng utiized at the &; ;t tirna,

{B) Seiler has no control over the land which is not ownad by £ that is mnghboﬂm oF

n the vicinily of the Properly end makes no representation zs o what subdivision or projest
amenilies may be provided or what use Is or will be mads of neigither ano‘ anct, Without fimiting
the generality of the foregoing, views from the Unit may be obstructed by future development of
neighboring land and Seller disclaims any rapresentation thal views from the Unit will not be

e bd

atiered or obstructed by developmend of neighbioring land; and

() Selier *e**e* ea the right to alter, change, andfor disconiinue s prices and
building program on any un
15, Environmeaniat Condifions Disclaimer. SELLER MAKES NO WARRANTIES, EXPRESS
IMPLIED, ABCUT ANY EXISTING OR FUTURE HEALTH HAZARD OF ARNY OTHER
ENVIRONMENTAL CONDITIONS ON THE PRDP*‘: RTY, IN THE UNIT OR FROM ADJACENT
SOURCES, INCLUDING, BUT ROT LIMITED 7O, MOLD f»nfa!OR MILDEW, EXPOBURE TO
ELECTRIC ANMD MAGNETIC F%mLDSF SHIFTING OR INSTABILITY OF SO, CONDITIONS
AND POSSIBLE PRESENT OR FUTURE POLLUTION OF THE AIR, WATER OR SOIL
(IRCLUDING RADON GAS) FROM AN SCURCES OR 1N ANY MANNER,

18. Soil Conditions, Foundations and Landscaping.  Seller discioses and represents o
Purcheser that the foundation pians for the Condominium will have been signed and sesled by g
Registered Public Engineer of the State of Navada and approved for construction as designed
and supervised during construction by the applicable municipal or governmental authority, Due
to the soff conditions in and around Clark County, Nevada containing significant amounts of
gxpansive cays which expend dramatically If there 8 water pensirefion of seepags in the
immediate proximity or under the foundation erd confract significantly if thars e an absence o
mofsturs contert in ihe Immediate provimily or under ?he foundatlon, Seller cannot have
responsibiiity for foundation cracks, shifis, damage, or worse, due o the soit conditions and the
presence or absence of water in, under or ground the foundation. These expansion and
contraction characteristics of the soll can and wilt cause foundation cracks, shifls, damage
andfor worse,  THIS CIRCUMSTAKCE OF THE SO CONDITIONS AKD POTENTIAL
FOUNDATION PROBLEMS RELATED TO WATER OR THE ABSENCE TREREGE ARE NOT
GOVERED BY THE ATTACHED SELLER’S LIMITED WARRANTY. SELLER EXFRESSLY
DISCLAIMS AND EXCLUDES ALl WARRANTIES EXPRESSED OF IMPLIED, WHETHER
ARIBING UNDER STATE LAW OR THE MAGNUSON-MOSS WARRANTY ACT, INCLUDING
BUT KOT LIMITER TO, ALL IMPLIED WARRANTIES OF GOOD AND WORKMANLIKE
CONSTUCTION, FITHESE FOR PARTICULAR PURPOSE, MERCHANTARILITY OR
HABITABLITY., PURCHASER EXPRESSLY AGREES THAT IF SELIER |8 EVER FOUND
OR DETERMINED 7O BE LIABLE FOR DAMAGES TO PURCHASER BY VIRTUE OF ANY
CORDUCT, ACTY OR OMISBION RELATED, DIRECTLY OR INDIRECTLY, TO THE
FOUNDATION, THAT SELLER'S LIABHITY SHALL BE STRICTLY LIMITED TO THE
REPAIR OF THE FOUNDATION AND THE URIT AND THAT SELLER SHALL NOT BE
LIABLE FOR ANY SPECIAL, INDIRECT OR CONSEQUENTIAL DARMAGE, INCLUDING

3
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THE PROFPERTY OR UNIT.

47, Confinuation of Agresments snd Understandings.

s, Mone of the represenistions,
warranles, covenants, agreements and disclaimers of Saller and Purcheser thet sre containg
in this Contract shalt survive and remain in 2ffect aftar the Closing unless otherwise specifically

nrovided,

—=

2, Slipulated Demages/Defaulf, if Purcheser fails to parform any of Purchaser's obligations

mdar the Contract fncluding making the inftial Payments, scheduled depostis and other
zymanis) Purchaser will be In "defaull”. If Purchaser is still in default ten (10} days after Setler
serdds Purchaser notice thersof, Seller shall te entiled o the remedies provided nerein. i,
however, Purchaser's default [e in falling o ¢lose on the scheduled date, then Selier shat
have the absolute right in Es sole discretlon, to cancel this Confract withous giving
Furchaser any prior {or subseqguent} notification or onportunity to close at a later dats,

04

Upon Furchaser's default (and the expirstion of any nofice period, if applicable), af
Purchaser's rights under this Conlract wilf end and Seller can resell the Property without any
accounting to Purchaser. Purchaser undersiand that because Seller has taken the Property off
the market in cohtemplation of Purchaser's falthiul performancs of the terms of this Contract,
has spent money on sales, advertising, promotion and construction and has ncurred other costs
incident 1o this sale, Purchaser's default will damage Seller, As compensation for this damage
in the event Seller cancels this Contract because of Purchaser's default, (including, without
imitation, Purchaser's failurs to close on the schedulad date), Purchaser agrees to turm over (o
Seller and authorizes Sefler to keap the Initial Payments and ail deposits and other pre-closing
advancs payments (including, without limitstion, those on options, extras, upgrades and the tke)
Purchaser has then made (and which could have hesn raquired to have besn made had
Purchaser not defauited) and all interest which was, or would have been, samed on them, ol as
fiquidated damages {and not as a penalty). Purchaser and Sefier specifically agres that Selier's
damages for Purchaser's default are diffioult to ascertain al the exscution of this Condract and
that thers s no other precise method of determining Seller's damages, and Purchaser ang
Selier agree that this is & ressonable estimate of Seller's actual damages.

Alternatively, Beller will have the rght to specifically enforce this Contract, but wilt not
sue Purchaser for any other damages. If Purchaser defaults, Purchaser promisas not to sue for
the return of any part of the Initiel Payments, Purchaser's deposits or other payments. Any
damage or loss that ocours o the Property while Purchasar is in defaull wiil not affect Sslier's
right fo liguidated damages.

Upan recelving written notification from Seffer in the fnem of & "Notee of Default Under
Purchase Condract’, the Depository end the Tile Company are explicitly, expressly and
irrevocable authorized, Instructed and direcled by Purchaser to immediately release the initial
Paymenis and aif deposits and other pre-closing advance paymenis, and all Inferest acorusd
thereon, to the Gefler wiihout any further Instruction from the Purchaser, and 1o do so without
regard to any subsequent or Tulrs obiection to such release by the Purcheser, Purchase
agrees that, in connection with such release fo the Seler by the Depository or the Title
Company, Purchaser releases, remises and refinouishes the Depository and the Title Company
from and against any and ail responsibility and/or Habliity o Purchasar a5 2 result of the delivary

of the Intial Payments and depositfadvance paymends to Sellar as sat forth hareinabove.
12
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if Sefler cefaults under this Contract, Purchaser will give Seller thirly (30) davs written
rotics of it and if Seller has not cured the default within such paried or, if the cure cannot be
completed within thity (30} days and Seller has not begun to cure the default within such thirty
{20} day period, Purchaser shall have the right 10 requsst and recelve a retum of the Injtisl
Paymants and all of the Purchaser's deposiis nemed hereunder, and all sconled interess
thereon, and shall be entlilad o reimbursement of reasonable sut-ohpocket expenses incursd
In connection with this transaction up 1o, but not to excesd five hundrad doflars (3500.060). Tha
remedy afforded Purchaser in this paragraph as a resulf of a defeuft by Selisr constiutes
Purchaser's sola and ewclusive ramady and Purchaser agrees that Purcheser will not sue for

e

spaciiic parformance or for any other claim, or otherwise pursue Selier for any ofher gamages.

This Paragraph 18 wilt survive Clasing,

18, whirstion/Limitation of Claims.  All claims, including, without imiiation, construction
defects, breach of this Confract, braach of warrenty, or otherwise, are fimiisd solely o the
specific remecies provided Tor herein, inciuding Paragraph 18 above, and Paragraph 24 below.
Purchaser and Selier hereby further agree thet any contraversy, clzim or dispute arising out of
or relating to (a} this Contract, (b) any breach thereof, (¢} the sales transaction refiectad In this
Contract, {d} the construction of the residence which is the sublect of this Contract, andfor (e}
any reprasantations or warranties, axpress or implied, relating (o the Properly and the Unit, shall
be decided by mandetory and binding arbitration.  Selier and Purchaser agrae the following
shall epply: (&) the arbitration shall be decided by one (1) arbitrator. The Pariies shall choose a
mutually accaptable arbitrator, and in the event the parties cannot agree on the selection of the
arbitrator, ezch parly shali choose an arbitrator and those two (2) arbltrators shalt agree upon
the appointment of a third arbifrator who shall be the sole arbitrator; (b) the fees for the
arbitration shall be shared equally by the periles and relmbursad to the prevaliing party by the
non-prevaiing perty, and such fees shall be consistent with the fzes currently charged by
erbitrators In Clark County, Nevada without regard to the amount in controversy: (¢} a final
binding award by the arbitrator shall be made within thirty (30} days from the daie of the first
notice of the dispuls uniess extended by muiual agresment of good reason by the arbitrator:
and (¢} the arbitrator shall be required to enforce the terms of this Contract and apply applicabie
iaw to support the abitration decision,

All decisions by the arbitrator shall be final, and any judgment upon the award rendered
by the arbitrator may be confirmed, sntered and enforced in any court having proper jurlsdiction.

Any action, regarcless of form, arising out of the frensactions under this Cordract must be
brought by Purchaser within two (2) years from the daie the cause of action acorues,

20 Srokersge end Finder's Fees,  Seller has retained, by 2 separats writien agresment a
icensed real estale broker (“Listing Broker™) to represent Sefler,  Any othar Rroker is
Purchasers Agent.  Except for the brokers previous listed, Seller and Purchaser hersby
represent and warrant to the other thet nefther nes contracted with any real estate broker, finder
or other parly in connestion with the purchase of the Property, and that no other thirg party
(including Purchaser) shall be entliled o payment of any fes or compensation as a result of
Purchaser's acquiring the Property. Selier shall pay Listing Broker the fee specified by separate
agreement between Listing Broker and Seller. Listing Broker shalt pay any other broker three
percent (3%) of the sales price out of their commission, uniess agreed to otherwise, unon
Closing and funding. Each parly hereby agrees (o indemnify and hold the other harmisss from

13
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rern essonable gitom
epresentations and warraniies.

ay

any iogs, liabiity, d amage, cos to expense {inctuding e y's feas) resulling from
a1

the breach of the forago

21 Altomey's Fee If sither party employs an atomey or attomeys to anforce the terms

of ihis Contract, sither by arbitration, Hgastion or %gm don, the losing party agrses ©
mmb irsg the prevaiing party for rezsonabis etiomey's fess, arbifration fses, court cosis ang
axpenses incumrad, .

22, Fire and Casuslly,  Should the Unit be pariially or whoi%y destroved by fire, windsiorm,
vandalism, terrorism, Act of God, the resul! of a construction acdident or other unanticipated
avent or casuelty prior to Closing, Sefler shall have the option ’it} rebilld the Unit as spon as
practicable, or cancel this Contract and refum any inifisl Paymenis to Furchaser, Saller's
gecision to rebulid the Unit or cance!l the Contract shalt be communicated to Purchaser inwriting
within forty-five (45} days of the ioss. Purchaser acknowledges that Purchaser shall have no
claim fo or imerest in any insurence proceeds stiribuisble o the joss, and Purchaser shall
remain obligated to purchase the Propeny upen complation of ihe rapalrs or construction.

23 Notices,  Alt nofices required or permitted hereundet shall be in wiiting and shall bs sent
by messanger or firstclass madl fo Purchaser or Selier at the addresses indicated in this
Contesct. Time lmifs specifisd in this Condract shall commence on deiivery or thres (3} days
after malling, whichavar is less,

24, Miscellonsous Provisions.  Tima is of the essencs of each and every provision of this
Contract. All remedies of Seller under this Contract shafl be cumulative, No walver of a right
provided by ihis Contract shall be effective unless stated in willing and signed by the parly
against whom anforcament of the walver is sought. No waiver by Seller or Purchaser of any
braach of any provision of this Contract shall be construed as a walver of any laler breach,
Subfect to the next sentence, this Contract is binding upon tha helrs, sxecutors, administrations,

successors and assigns, of the respeciive partles.  Purchaser's righis under this Contract may

not be assigned, transferred, pledged, morigaged or, enoumbered by Purchaser without the
prior written consent of Seffer and any attempt to do g0 shall be vold and of no effect. Sellers
failure to give its consent to an assignment shall not give rse o any claims or damages against
Relter, Furthermors, this Contrect shall not be recorded. Purchasey shall not market, Hst or
arfvertise the Unit for sale or leass in any public medlum, whether print or sleclronic
mediz multiple listing service or any other publicly available methed or form until said
unif s cloged and funded, The preceding senfence is not intended to Hmit Purchaser's
right to convey and transfer the Uinit after Closing, but rather io imit public marketing of
the Unit that competes with Seiler for a limited period of time. Purchaser acknowledges
that Selfer would not sign this Contract hut for Purchaser's promises in this Section 24.

In the event Safler damages any Purchaser-furnished item or worlk, Beller may at s
option sither replace same of repalr same In 2 reasonable manner and o a reasonatids extent
arovided however, in no avent shall Seller be requlired o expend more than five hundred dollars
(3500.00) i repalr or replace any Purchaser-fumished Hem or worlk,

PURGCHASER ACKRNOWLEDGER RECEWFT OF THE PURBLIC OFFERING
STATEMENT AND ALL ATTACHWMENTS THERETO AKD AS A PART OF THE
CONSIDERATION HEREIN, AGREES 7O SE BCUKRD BY ALL TERKMS AND CONDITIONS
CONTAINED THEREIN WHICH SHALL SURVIVE CLOSING.
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25 Conira
hetwaen Sells
of the Unit, and replaces 2l prior agreements or uncerstandings, if any. Seller is not bound by
any stalemant, promiss, condition or stipulation not specifically sef forth in this Condract. KOG
BALEBPERSON CR REPRESERTATIVE OF SELLER HAS AKY AUTHORITY TGO MAKE
ARY ORAL STATEMENTS CR AGREEMENTS THAT MODIFY, ADD TG OF CHANGE THE
TERMS AKD CONDITIONS OF THIS CONTRACT, AND PURCHASER ACKNOWLEDGES
THAT PURCRHASER HAS NOT RECEIVED ANY PROMISE OR BEEN ADVISED OF ARY
MATERIAL FACT KOT ESPECIFICALLY SET FORTH IN THIS CONTRACT. The verbal
statemenis mads o Purchaser on behalf of the Sefler are nof intended 1o, and do rct, form any
part of any agreement betwsen Seller and Purchaser, as they were undarstood and agreed to
have been metely rmade in the course of negotiations of the parties. WMo advertising or
prometional activities made or conducted by Selfler or Seller's agents or repressntatives shal!
be binding upon Selar unless the same are expressly set forth In this Contract or in 3
subsequent wiitten agreemant execuied by Seller and Purchaser. Nebher this Contract nor any
memorandum thereof shall be recordad in the Official Public Records of Real Property of Clark
County, Nevada. In the event of recordation by Purchaser, this Confract may be terminated at
the option of Seller upon notice by Seler to Purchaser, and the Initial Paymsnts shall be
retsined by Sellar herein,

¢t Represents Enfire Agreement,  This Confract containg the entire agreement
rend Purchaser with respect {o the purchase of the Praperty and the construction

[SEEES

=

28. Soedial Provigions, if any (if none, write “None™,

27. Performance of Acts on Busingss Davs.  As used herein, the tarm “business days” shall
mean Monday through Friday, unless any of such days is 3 U.8. federal holiday. Unless
specifically stated to the contrary, all references to days herein shall be desmed o refer o
cajendar days. In the event that the final date for payment of any amount or performancs of any
act hereunder falls on a Saturdsy, Sunday or holiday, such payment may be made or act
performed on the next succeading business day.

28, Ceunterparts end Fax Signatures.  This Contract and refaled documents may be
-executed In any numbsar of counterparts, with sach counterpart being deemed (o be an original
instrument, but afl such counterparts together shall constitute but one agreement.  Fax
signatures on documents will be treated the same as original signatures, howsver, zach varty
agrses that they will prormplly forward orighhally execuiad documents to the other party i
resuasiad,

28, Addendum & and Addendum B are incorporated herein as part of this Contracs,

IN WITNESS HERECF, the parties have exscutad this confract. The "Effective Dafe” of this
Contract shall be the date on which the later to sign of Salier or Purchaser shall executs this
Lorract end deliver &t lsas! one fUlly executed counterpart to the ofher party herelo or o the

18
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fle Company. This Contrzci may be swecuted In mulilple origing! countemans, sach of which
B

& an arigingt for all purposas,
HNOTE: THIS CONTRACT SH NOT BE BIMDING UPON SELLER UNLESS AND UNTIL
RXECUTED BY SELLEF?

PURCHASER MAY CANCEL THIS CONTRACZT BY GIVING WRITTEN NOTICE OF SUCH
CANCELLATION TO BELLER AT ANY TIME URNTIL MIDNIGHT OF THE FIFTH CALENDOAR
DAY FOLLOWING THE DATE ON WHICH THIS CONTRACT 1§ EXECUTED BY
PURCHASER, A WRITTEN NOTICE OF SUCH CANCELLATION MUST BE DELIVERED
PERSONALLY TO THE SELLER, OR SENT BY MAILING NOTICE THEREDOF BY PREPFAID
UNITED STATES Mall TC THE S8ELLER OR BELLER'S AGENT FOR SERVICE OF
PROCESS, THIS RIGHT OF CANCELLATION DOES NOT APPLY IF PURCHASER HAS
FPERBONALLY INSPECTED THE UNIT BEFORE SIGNING THE CONTRACT, THE SELLER
SHALL, WITHIN 15 DAYS AFTER RECEIPT OF A NOTICE OF CANCELLATION, RETURN
ALL PAYMENTS MADE BY THE PURCHASER.

SELLER: PURCHASER:
TOWER HOMES, LLC

Namae:

By

Rotinay C. Yanke, Managing Meamber Name:
Dater Data:
Address; 4270 8. Decatur, Suite A2 Aridiress:
Las Veges, Nevada 89103

Frione: T02-262-8138 Home Phone;

Facsimila: Work Phone:
Facshmiies:
E-kail:

145
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EXHIBIT A7
LEGAL DESCRIPTION

PARCEL NO. I APN: 176-04-601-012
THE WEST HALF (W 1/Z} OF THE SOUTHEAST QUARTER (SE 1/4) OF THE SOUTHWEST

QUARTER (SW 1/4) OF THE NORTHEAST QUARTER (NE 1/4) OF SECTTON 4, TOWNSHIP 22
SOUTH, RANGE 60 BAST, M.D.B. & M.

PARCEL NO. Zv APH: 176-04-801-011

THE EAST HALF (B 1/2) OF THE SOUTHEAST QUARTER (8B 1/4) OF THE SOUTHWEST
QUARTER (§W 1/4) OF THE NORTHPAST QUARTER (8 1/4) OF SECTION 4, TOWNSHIP 22 §,,

RANGE S0 EART, MDB. &M,

PARCEL MO, 3: APN: 176-04-601-014

THE WEST HALR (W 1/2) OF THE SCUTHWEST QUARTER (8W 1/4) OF THE SOUTHEAST
QUARTER (SE 1/4) OF THE NORTHEAST QUARTER {NE 1/4) OF SECTION 4, TOUWNSHIP 22
SOUTH, RANGE S0 EAST M.D B, & M,

8
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EXHIBIT “8"
CERTIFICATE OF AGCEFTANCE

The undersigned, (whether one or more, "Purchaser™), has inspected the condominium unit in

Spanish View Tower Homes thet Purchaser is purchasing (being Unit No, 3, &nd hies hied
aoogss and opporiunily 1o inspect all portions of the Condomintum buliding, common arees,

parking faciiies, driveways, end sl other improvements locafed on the Land (gs describad in
tte Purchase Condract] with the exception of the interior of other dividusmt units
("Improvements”), fogether with the opporlunily fo review zi Plans and Specifications (a8
gafined In the Purchzse Contract) for the Improvements. Purchassr has found and ceriifizs the
Uit and Improvemants o be in the condiion required pursusnt to the Purchese Contradd under
which the Unit will be purchased and aff improvemants constructed In conformity with the
applicable Plans and Spedifications.  Purcheser scoordingly accepts the Unlt and all
improvemenis in thelr present condition sublest only o the punch list fems on Scheduls
attached hereto and hersby wabves any cleims regerding construction, design or any other
architectural aspecis of the Improvements and ecknowlednes that there is no wemanty to the
same exoept & set forth in the Seller's Limited Wamandy, and Purchaser otherwise accepis all

construction in its present condition,

EXECUTED Ol THE DAY OF L2080
PURCHASER!
18
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ADDERDURM "A7

Addendum o Purchase Contract bebween Towsr Homes, LLC, g8 Beler, and

Tower Homes LLC
14804 @ 480 pam,

a5 Purchaser, covering the real property comemonly Known s Unif# ,on the fioor of
Spanish View Tower Homes, Towsr No,
The foliowing Forms are altaches s snd & part of ihle Contract:
[ Alport Notse Disclosure
{1 Saming Overey Disticsure
i1 County Zoning Disciosure
i1 Dusfiss Owad and Confirmation Regarging Real Estate Agent Relationship
{1 Addendum B Spanish View Towsr HMome Festures
Date; Dats:
Towar Homes, LLG Purchaser
By Purchasar

Fodney C, Yarke, Menaging Mamber
Sparish View Tower Homes Addendum “&" i Purchase Condrast

20

Afl Righls Resenred Inilials  Sefler - FPurcheser

243



ADDENDUN TO PURCHASE CONTRACT

Ir: reference o Purchase Contract exsouiad by

, &8 Furchaser(s), dalad
covaring the reg! properly commanty known ss Unit & ,onthe fioor of Spanish View Towser Homsas,
Tower No.

(£ s furiber sgresd by boih pardss = foliows:
ks

This Addendum, upon its evecution by both pariias is herewith made an itegrat perl of the sforementioned Purchase Conbrart,
WHEN FROPERTY COMPLETED THIS I3 A BINDIRG CONTRACT, F ROT FULLY UNDERSTODN,
BEEK COMPETENT LEGAL AID ANDHOR COUNSEL BEFORE SIGHNING
The undersigned Purchaser, having inspeciad the above described property on te lerms and
condlions hereln aiatsd and aeknowledges recaipt of 2 copy of this Addendym.

PURCHARER RATE

FURCHABER THEE

ACCEPTANCE OF OFFER TO PURCHASE
The sndersigned Seller acoupis the farspoing offer fo purchuse 2nd poresg 1o
self the sbove described property on the ferme and conditions 23 stzted hareln
and eolnowindges oosipt of copy of this egreenant,

SELLER DATE
SELLER TReeE
21
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ADDENDURM "B SPANIGH VIEW TOWER HOMES FEATURES

EXTERIOR FrATURES

The Spanish View Tower Homes Condominium 's 1o bs buill aacardmg o plans and specific
architects retained by Tower Homss, LLC {Tower Homas") with modificatic ns oy Tower Home
the consiruction process.

Exterdor is EFS and glass. Plans calt for 8" of concrale batween foors. The parly walls are double wall
construction with two layers of dopwall, 2 layers of R-19, sound insulation betwesn studs end 2 lavers of
sheatrock on sach property ownsrs sids,

alled and varlad balcony rallings compliment the bullding.

Doubls thermo paned glass will vary in number and slzs due to the varsty of fluor plans. The amount of
tota! glass area will vary depending on the fioor olan selectad.

The root s a single ply system over lapered insulstion on top of & 87 concrete dack,

The enclosed swimming pools are oversized with nearty whirlpoo! spas. There will be landscaping within

the poot courtysrd, the motor count and 2t the entrance. (Aetro Tur)
15 acre guard gated community
Speatacular Cly and Mountain View
Inside parking

Health, Fitness and Welght Loss Centar
Tennis couris

Racquetball sourts

Putting Grasns

Salon and Dey Spe and Tenning Facliites
Horseshos nit

Jogaing/alking Paih

2 Dog Runs (Small dog & large dog ares)
8 Acres of Recreational Faclities

Chitdran’s plevaround aras

(Addendum B, Page 1 of 8}
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IN THE SUPREME COURT OF THE STATE OF NEVADA

NITZ, WALTON & HEATON, LTD.;
WILLIAM H. HEATON,

Petitioners,
VS.
EIGHTH JUDICIAL DISTRICT
COURT FOR THE STATE OF
NEVADA IN AND FOR THE
COUNTY OF CLARK; THE
HONORABLE GLORIA STURMAN,
DISTRICT COURT JUDGE,
Respondents,
and
TOWER HOMES, LLC,

Real Party in Interest.

Supreme Court No. _ _
Electronically Filed

District Court NDecA-126633¢1-€1 a.m.
Department NoTrg&@ K. Lindeman

Clerk of Supreme Court

PETITIONERS APPENDIX (VOLUME Il OF 111)

V. Andrew Cass

Nevada Bar No. 005246

cass@l bbslaw.com

Jeffrey D. Olster

Nevada Bar No. 008864
olster@lbbslaw.com

Lewis Brisbois Bisgaard & Smith LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Tel: 702.893.3383

Fax: 702.893.3789

Attorneys for Petitioners

NITZ, WALTON & HEATON, LTD. and WILLIAM H. HEATON

4828-4612-3282.1

Docket 62252 Document 2012-38941
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INDEX TO PETITIONERS APPENDI X

Alternatively
(including ex

h

Motion for Summary Judgment

ibits)

VOLUME Il of 111
DOCUMENT DATE PAGE
Plaintiff’s Opposition to Motion to Dismiss, or, 9/12/2012 196

4828-4612-3282.1
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CERTIFICATE OF SERVICE
| hereby certify that | am an employee of LEWIS BRISBOIS BISGAARD &
SMITH LLP and, pursuant to N.R.C.P. 5(b), that on the 10" day of December, 2012,
| deposited for first class United States mailing, postage prepaid, at Las Vegas,
Nevada, atrue and correct copy of the foregoing PETITIONERS APPENDI X
VOLUME Il OF Il addressed as follows:

The Honorable Gloria Sturman Dennis Prince.

District Court Judge Prince & Keatin

Clark County District Court, Dept. 26 3230 South Buffalo Drive

200 Lewis Avenue Las Vegas, Nevada 89169

Las Vegas, Nevada 89155 Attorneys for Plaintiff/Real Party
Respondent Court Tower Homes, LLC

/s/ Nicole Etienne
gGXARD & SMITH LLP

4828-4612-3282.1 3




