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DISTRICT COURT
CLARK COEUNTY, NEVADA

TOWER HOMES, LLC, a Nevada hmited 1 Case No., A-12-0663541-C
11 ¢ lability company; - lxept. Now 27

12y Plamad, MOTICE OF ENTRY OF ORDER
REGARDING MOTION TO BIMISS, OR
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T4 1 WILLIAM H. HEATON, individually; NITZ,
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15 || professional corporation; and DOES | through
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Detendants.

e PLEASE TAKE NOTICE wke notive that the attached Order on Motion 1w Dismiss, or
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18 1 Alternatively, Motion for Summary Judgment fled by Defendants was entered on Novensher 1
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T i HERERY ORDERED that Defendant™s Motion 1o Dismiss, or in the altermanive,

&3

Sotion for Sumoeey hudgment, 5 dented, Detendans seek dismissal for sutmary mdomen on

P Prabntfl i not authorred E‘«j{ s fimﬁ-f\m“pat}- truster and the Bankruptoy €

LW iy
A bring tus wetion; and (2) PlaimiiTs claims for veliet {feeal malpraviics and breach of fduciary

tdaryy are barred by the siatute of bmitations,

h

()]

With respect to the staute of Hmiations issue, the Court denies Defendunis’ Motion

=i

because the bankruptey tustee could pot have known what the clanms against Tower Homes LLC

]

Gwere unn! the anderlyivag state court Bitigation was resnlved. The stipufation and order dismissing

underiyving state court Hhgation was filed on Julv 5. 201 1

w0

10 With respect to the Bankruptey Cowt authority ssue, the Court denies Deiendats” Muotion
1T breause this 1ssoe preseats o pracedural, not a fatal, defect. The Cowrt, however. does ayree with
12 0 Dretendurus that the “Marguls Awbach Ovder™ does aet authorize Plaintif bring this sction

13 Jthrough the faw frm of Prince & Koatng against Mr. Heaton and Niw, Walton & Heston, Lud,

T4 1 Plaimttt may atfompt to remedy this procedural dofect by ebtaining the requisiic autharity from

¥

18 e Tower Homes, LLO bankmaptey trustee and order from the Bankruptey Court,
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V. ANDREW CASS (ﬁw b %"“M‘“

Nevada Bar No. 005246

cassiaclbbalaw . com

JEFFREY D, OLSTER

Nevada Bar No. 008864

olsteracibbslow com

LEWIS BRISBOIS BISGAARD & SMITTH tir
6385 S, Rainbow Boulevard. Suite 666

Las Vegas, Nevada 89118

CLERK OF THE COURY

Teb: 702.893.3383

Fax: 702 893 378G
Attorneys for Defendants
Willianm H. Heaton and Nitz, Walton & Hearon,

Lid.
DISTRICT COURYT
CLARK COUNTY, NEVADA
TOWER HOMES, LLC, a Nevada Bimited Case No.: A-12-663341-C
lability company; Dept. No.: 26
Plaintiff. REPLY TO OPPOSTTION TO MOTION
TO DISMISS, OR, ALTERNATIVELY,
Vs, MOTION FOR SUMMARY JUDGMENT

WILLIAM H HEATON, individuaily: NITZ,
WALTON & HEATON, LTD., a domestic
professional corporation; and DOES [ through
X, mclusive,

Drefendants.

Defendants William H. Heaton and Nitz, Walton & Heaton, Ltd., by and through therr
attorneys of record, Lewis Brisbols Bisgaard & Smith, LLP. submit the following reply
memorandum of points and authorities o “Tower Homes, LLC's Opposition 1o Defendants’
Motion to Dismiss, or in the Aliernative, Motion for Summary Tudgment” (hereafter the

“Opposition”™).
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REPLY MEMORANDUM OF POINTS AND AUTHORITIES

i INTRODUCTION

In its Opposition, Tower concedes that the only authority for its purported right 1o bring
this action in 148 own name {as opposed to through its bankruptey trusteey is the Marquis Aurbach
Order. Tower, however, fails to explain how the Marquis Aurbach Order, which authorizes only

the law firm of Marguis Aurbach Coffing to bring claims on_behalf of the Tower [lomes

Purchasers against certain_cmumerated _parties (none of whom are Mr. Heaton or NWH),

somehow authorizes Tower to maintain the instant action, in i$ own name, through a different law
firmi, against partics (Mr, Heaton and NWH) who Marguis Aurbach Coffing were not authorized
1o sue.  Accordingly, this action should be dismissed because Tower lacks the standing and
requisite bankruptcy court authority o bring this action.

Additionally, oven i, hypothetically, Tower had the requisite standing and authority to

bring and maintain this action, it is stll tme-barred as a matter of law. In its Opposition, Tower
effectively asks this Court to disregard well-established Nevada jaw based on a misplaced theory
of “tolling.” Specifically, Tower maintains that its bankruptey proceedings somehow tolled or
“stayed” the running of the statute of limitations during the pendency of the Underlying Lawsuit.
Tower cites no authority for its contention. While the automatic bankruptey stay operates o stay
actions against a debtor, 1 does not affect, woll or stay actions by a debtor. Accordingly, under

well-established accrual rales for legal malpractice claims ansing out of alleged transactional

malpractice, Tower “sustained damages™ within the meaning of the controlling statute, NRS

1 11.207. when the Underlying Lawsuit was filed on May 23, 2007, which was more than four years

- ~ : ; : - FE ", M AT v i : 123 .
before this action is filed.” There are no factual issues of “dscovery” or “tolling rather. the

&

| controfling statute of limitations accrual rules in this case are governed by principles that have

been firmly established and reaffirmed by Nevada courts. This action is therefore is subject o

Again, in raising the statute of limitations defense, Mr. Heaton and NWH in no way, shape or form
concede any of Tower’s substantive atlegations relating to the underlying representation. My Heaton and

NWH vehemently denv Tower’s allegations of malpractice.
b ) g

485231234521 4 Z
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| dismissal, and/or Defendants are entitled to summary judgment. as a matter of law,

A. The Marquis Aurbach Order does pot authorize Tower fo brine and maintain this

action.

In its Opposition, Tower makes several notable concessions. First, Tower concedes that,
once it was in bankruptcy proceedings, a bankruptey estate consisting of @/l of 113 Interests, legal
and equitable, in a/f of its property, tangible and intangible, 15 created. {Opp. at 8:7-16) The
bankruptey trustee, as the representative of the estate, 1s then required to marshal afl estate
property for the estate’s benefit. (/d.} Accordingly, Tower had the obligation 1o surrender all
property o the frustee. (/4)) This fawsuit, of course, as Tower impliedly concedes, is part of the
property that it was required to surrender to the frustee.”

Tower then further implicdly concedes, as it must, that, but for the Marguis Aurbach
Order, it would not have capacity to bring this action. as this action would otherwise belong
solely and exclusively to the trustee and the bankruptey estate.” Tower goes on to concede the
substance and effect of the Marquis Aurbach Order. (Opp. at 98 - 10:11) That s, Tower admits

that “the Trustee released fo the Tower Homes Purchasers all claims on behalf of Tower against

. . d . v . - . oy .
third parties” who may have been liable to Tower for lost [sic] of the Tower Homes Purchasers’
earnest deposits monies. Further, the Trustee agreed to allow the Tower Homers Purchasers’
counsel, Marquis Aurbach Coffing. to pursue all claims on behalf of Tower for the benefit of the

Tower Homes Purchasers.”  (Opp. at 10:6-11 [emphasis added]) Despite the clear and

“The Plan Confirmation Order further confirms this undisputed conclusion of taw that “the Trustee and the
Fstate shall retain all claims or Causes of Action that they have or hold against any party,” (See Bx. B o
Motion to Dismiss [the “Motion™} at 441819 [emphasis added].)

e bankruptey trustee is vested with the exclusive power to raise legal claims on behalf of the estare.”
Spirtos v. One San Bernardino County Sup. Ct.. 443 F.3d 1172, 1175 (9" Cir. 2006} {citations omitied):
Mywangi v. Wells Fargo Bank, 473 BJR, 802, 810 (D, Nev. 20125 ([ TThe bankruptey code endows the
hankruptey frustee with the exclusive right to sue on behalf of the estate.™),

* Tower mischaracterizes the Masquis Aurbach Order in that the Order did not provide for claims “against
third parties.” Rather, the Order only refeased claims against specific individuals and entities, as well as
against “any other individual or entity fater identified through discovery.” which undisputedly did not
in¢lude Mr. Fleaton or NWH,

485231254321 1 3
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unambiguous language of this Marquis Aurbach Order, Tower nevertheless asks this Court o
disregard the language of the Order by maintaining that it somehow has the proper capacity and
standing to bring this action.

Tower's first contention as to why this Court should disregard the lunguage of the Marquis

Aurbach Order is that only Tower. and not the Tower Homes Purchasers, has standing to bring a

legal malpractice claim apainst NWH because Tower, and not the purchasers, had the attorney-

client relationship with NWH. While this assertion is partially true - the Tower Homes

Purchasers never had an attomey-client relationship with NWH - this does not somchow
magically confer Tower with the authority to bring an action that is simply not permiutied by
}"‘cdora% bankruptey law, or by the Marquis Aurbach Order.” U the Tower bankruptey trustec
wanted o bring a malpractice claim against NWE, he was free to do so, Such a claim, however, 15
simply not within the scope of the Marquis Aurbach Order. nor is any intent to aliow Tower ©
pursue legal malpractice claims expressed anywhere in the Order. It the trustee had such an
intention, he was free to assign or relinquish the claim to the appropriate party (i.e.. Tower).
Tower further concedes in the Opposition that, “if Tower is successful in this legal
malpractice action, Tower will not be the recipient of any award of damages. Instead, any award
of damages will be for the benefit of the Tower Homes Purchasers pursuant to the Marquis
Aurbach Order” (Opp. at 12:10-14.) Tower provides no evidentiary support for this assertion
that it will simply fork over any monies it might recover in this action to the Tower Homes
Purchasers (cither from the language of the Marquis Aurbach Order itself or some other
document).” Morcover, even if this were the case, it doesn’t change the undisputable conclusion

»

that the Marquis Aurbach Order simply does not authorize Tower to bring this action. The

® Tower also asserts & deceptive straw-man argument — Le., that NWIH maintains that the Tower Homers
Purchasers are the “proper plaintiffs” in this action. (Opp. at 10:18-20) NWI makes no such argument —
there are no “proper plaintifs” in this action.

® Furthermore, if and to the extent any such agrecment exists, it would be unenforceable because i violates
Nevada's prohibition against assignment of legal malpractice causes of action. See Achrem v. Expressway
Pluza Limited Parinership, 112 Nev, 737, 739-741, 917 P.2d 447, 448-49 (1990); Chaffee v, Smith, 98 Nev,
222, 645 P.2d 966 (1982 (prohibiting assignment of legal malpractice claim),

ABRZIIT-4327 1 4
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Marquis Aurbach Order authonzes only the Tower Homes Purchasers to bring claims, not Towcer
itself.

Tower further concedes that the Marquis Aurbach Order authorizes only the law firm of
Marguis Awrbach Coffing 0 sug any party for loss of the purchasers’ carmest money deposiis.
(Sce Motion, Ex. Cat 2:20-26; Opp. at 12:20-22.) Tower now apparently seeks to circumvent this
clear and unambiguous mandate from the Marquis Aurbach Order by arguing that Marquis
Aurbach has “associated” the law {irm of Prince & Keating to pursue this action. (Opp. at 12:22-
25y Even asswming this factual representation as true for purposes of the mstant Motion, 1t sull
does not avoid the mandate of the Marquis Aurbach Order.” If Tower (or the Tower Homes
Parchasers) sought to bring this action by any law firm other than Marquis Aurbach. it svas
incumbent upon Tower to obtain the approval of the bankruptcy trustee und the bankrupicy court
prioito bringing this action,

Finally, Tower dismisses the undisputed fact that Mr. Heaton and NWH are not among the
partics that the Marquis Aurbach Order authorizes the law firm of Murquis Aurbach to sue.
Arguing only that the Marquis Aurbach Order was meant to be “itlustrative,” and “expansive, not
restrictive,” Tower ignores the fact that neither Mr. Heaton nor NWEH are among the parties hsted
in the Marquis Aurbach Order who may be sued by the Tower Homes Purchasers. There is no

language whatsoever in the Marquis Aurbach Order mdicating that the enumerated parties who

may be sued by the Tower Homes Purchasers is merely “iltustrative.”  The only arguably

“expansive” language in the Marquis Aurbach Order s its provision for a lawsuit by the Tower
Homes Purchasers against “any other individual or entity later identified through discovery.” (Ex.

C o Motion at Page 5 of 6, lines 13-19) This language, however, does not provide blank check

| authority to allow the Tower Homes Purchasers fo sue anyone. Morcover, 1t certainly docs not

| apply to Mr. Heaton and NWH because, at the time the Marquis Aurbach Order was entered on

[his 15 a liberal assumption, as Tower notably produces no writing with the Opposition (other than
counsel’s own affidavit regarding a telephone cally that cvidences this “association,” or, more importantly,

the consent of Tower, the bankruptey trustee and the bankruptey court 1o the purported “association.”

AR5E-3123-4521 1 o
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Yhunc 3, 2010, hoth the Tower Homes Purchasers and the Marquis Aurbach jirm undisputed!v
knew that NWH represented Tower in connection with the preparation of the contracts for the
Project. (See Motion at 11:5-28) Indeed, the evidence presented with the Motion shows that the
identitics of Mr. Heaton and NWi were known years before the entry ol the Marquis Auwrbach
Order. (Sce Exhibits D and £ fo Motion,) Tower does not dispute that the identitics of Mr,
Heaton and NWH were known well before the Order was entered, and. thus, neither Mr. Heaton
nor NWH could possibly be individuals or entities “later identified through discovery.” Tower
merely contends, once again, that the clear, unambiguous language of the Marquis Aurbach Order
should be disregarded as somehow meaningless or merely advisory. Federal faw precludes Tower
from playing so fast and loose with bankruptey court orders.

if and to the exient the Tower bankruptey trustee wanted to pursue a legal malpractice
claim against Tower, he had two options: (1) bring the claim himsclfl or (2) authorize Tower o
bring the action in its own right in the form of a properly approved and bankrupicy law
compliant order. Neither was done here.  The onfy order from the Bankruptcy Court that
authorizes anyone to bring any claim that belonged to Tower {in whole or in part 15 the Marquis
Aurbach Order, which simply does not permit the instant action as a pure matter of law. The
mquiry ends here, and this case should be dismissed.

B. This action is barred bv the statute of limitations as a matter of law,

Even if Tower was hypothetically authorized to bring this action. this action still must be
dismissed because it is barred by the statute of limitations as a matter of law,

I. The Nevada Supreme Court has established that the statute of limitations
for a legal malpractice claim arising out of transactional legal work
commences (0 run when a lawsuit arising out of the allegedly negligent
transactional work is filed.

in its Opposition, Tower crronecusly contends that the statute of limitations for a lega
malpractice claim does not commence to run until the conclusion of the underlying litigation
where the malpractice occurred, (Opp. at 14:15-18.) While this legal conclusion may be true for

legal malpractice actions arising out alicged malpractice committed during the course of a
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representation imvolving litdgation, a fundamentally different principle applics when the alleged
malpractice arises out of transactional representation - when there is no pending action at the time
the legal work is performed. When transactional legal work is at issue. the stafute of limitations

begins io run, as_a matier of law, wihen a lowsuil allegedly caused by the allegedly negligent

fransactional work is filed. See Gonzales v, Stewart Title, 111 Nev. 1350, 1354-55, 9G35 P.2d 176

(1995) (granting attorney’s motion to dismiss based on statute of limitations pursuant to NRS
1.207(1y when legal malpractice lawsuit arose out of transactional work).
None of the authorities cited by Tower in its Opposition dictate otherwise, as they all
involve legal malpractice actions arising out alleged fitigation malpractice (e, alleged legal
malpractice committed during the course of representation in a litigated matter). See Kopicko v.

Young, 114 Nev. 1333, 971 P.2d 789 (199%) (statute of Limitations on legal mulpractice claim

arising out of attorneys” representation of clients for litigation purpeses did not commence to run

untit undertying litivation was completed), K.J.B.. Inc. v. Drakulich, 107 Nev. 367, 811 P.2d 1303
(19913 (samc); Semenza v. Nevada Med. Liabilinv Ins. Co., 104 Nev, 666, 765 P2d 184 {10K%)
(samc), Notably, Tower places primary reliance on Kopicko, supra (Opp. at 14:18-10} a case in
which the Nevada Supreme Court reaffirmed the distinction between transactional and litigation
malpractice for ascertaining the commencement of running of statute of limitations. See
Kopicko, supra, 114 Nevoat 1337 n. 3.

Notwithstanding Tower’s reliance on inapposite authorities, there is no dispute that the
instant  case involves allegations of (ransactional malpractice, not litigation malpractice.
Specifically. Tower alleges that NWH was retained to form Tower as a business entity and to draft
the purchase contracts for the Project. (See Complaint 99 6, 9 Opp. at 3:26-413) Tower further
alleges that NWIT committed malpractice by failing to advise Tower regarding the handling of
earnest money deposits, and by failing to properly draft the purchase contraets as required by

Nevada law. (See Complaint %% 11-13.) This is classic transactional legal representation. and

Tower does not argue otherwise in its Opposition,
This distinction between transactional and ltigation representation, which Tower largely

ionores in its Opposition, is of critical significance for statute of limitations purposes. Again, as

| 4852.9722-4321 1 7
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Underlyving Complaint

fully discussed in the Motion (at 13:13-14:24) a chient who refaing an attorncy for iransactionsl
fewal work “sustaing damage,” within the mcaning of NRS 11.207(1) from any attorney
negligence in connection with this transactional work when a lawsuit caused by the allegedly
negligent fransactional work is filed. See Gonzales v, Stewart Tide, PHE Nev, 1350, 1354-55, 905
P.2d 176 (1993) {granting attorncy’s motion to dismiss based on statute of limitations pursuant to
NRS 11207(1) based on commencement of statute upon filing of lawsuit arising out of
transactional malpractice); see also Kopicko, supra, 114 Nev. at 1337 n. 3,971 P.2d at 791 (1998)
(reaffirming  distinction  between  transactional and  lifigation malpractice for determining
commencement of running of statute of himitations); New Albertson’s, Inc. v Bracdy, Vorwerck,
Ruder & Caspino, 2012 U5, Dist. Lexas 42369 at *14-%15 (D, Nev, March 2¥, 20123 (rccent
reaffirmation and recognition by federal court of the distinction between transaction-based and
litigation-based causes of action for fegal malpractice for purposes of analyzing statuic of
Himitations).

Here., Tower concedes in its Complaint that the underlying tawsuit against Tower. which

arose out of NWH's alleped malpractice, was filed on May 23, 2007, (Complaint 9 15: Ex. A fo

Motion.) In the Underlying Complaint, the Tower Homes Purchasers alleged precisely same

wrongs that Tower now alleges NWH should somehow have prevented. (See Ex. A to Motion,

32-39, 34, 79-93, 93).  Accordingly, by May 23, 2007, Tower
“sustained damage” within the meaning of NRS 11.207, thereby commencing the four-year
statute of limitations. See Gonzales, supra, 111 Nev. at 1354-35, Under this outside four-year
mcasure provided by NRS 11.207(1), Tower had until May 23, 2011, af the very latest, to file its
legal malpractice claim against NWH. Tower did not file its Complaint untif June 12, 2012

X
OVCr & year too fate.

® The Tower Homes Purchasers filed an amended complaint against Tower on October 23, 2007, (See
Opposition, Exhibit C.) In this amended complaint, the Purchascrs added a cause of action for alieged
violations of NRS 114 relating to the earnest money deposits. (Opp., Ex Cat 12-13) Even if the filing of

this amended pleading is used as the accrual date, this action is stilt time-basred. The amended complaint

was filed more than four vears before Tower filed its Complaint in the instant casc. Note also that in
September 2007 the Tower Homes Purchasers filed Proofs of Claim in the Tower Bankruptey Proceedings
{footnote continued}

485231234727 1 g
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Throughout ity Opposition, Tower sccks refuge in the general and oft-stated proposition
that the guestion of whether Tower should have discovered facts constituting its legal malpractice
action presents an issue of fuct. (Opp. at 15:1-4) Plaintiffs seeking to avoid statute of limitations
motions {requentiy resort to this standard verbiage, but they almost abways lcave out the second
part of the legal proposition, which is that the time of a plantiff’s discovery of a defendant’s
allegedly wrongful conduct may be decided as a matter of law when uncontroverted evidence
Gonzales, supra, 11 Nev. 1350, 1354-55 (granting atforney’s motion to dismiss pursuant 1o NRS
11.207% Siragusa v. Brown, 114 Nev, 1384, 1391, 971 P.2d 8BGL, 806 (1998y, Bemis v [istare o
Bemis, 114 Nev. 1021, 1025, 967 P.2d 437, 440 (1998}, see also Phoebe Leal v. Caomputershare.
2010 1S, Dist. Lexis 101710 {ID. Nev. 2010} {summary judgment granted on statute of limitations
grounds, and dismissing claim for breach of fiduciary duty, where #t was undisputed that the
plaintif®s attorney had received a letter advising of the facts that established the plaintiff's claim);
Robin Orr v. Bank of America, 285 F.2d 764 (9th Cir, 2002) {summary judgment affirmed on
statute of limitations grounds where it was undisputed that plaintift was aware of facts undertying
4 possible claim).

Here, it is uncontroverted that the Underlying Lawsuit was {iled on May 23, 2007
Accordingly, because this case undisputedly involves allegations of transactional legal
malpractice, and not litigation malpractice, Tower had, as a matter of law (NRS 11.207 and
Gonzales), until May 23, 2011 to file this action. It is uncontroverted that this action was not filed

wntif almost a yvear later, on June 23, 2012, Accordingly. this action is time-barred as a matter of

{many through the Marquis Aurbach firm) in which they quantified the damages being sought against
Tower, (Sce printout of Claims Register, attached hereto as Exhibit H.) Even if this September 2007 daie
is used as the accrual date for statute of limitations purposes, the action is still time barred. Agamn, the

 Gonzales case makes it clear that, in ransactional malpractice matters, damages are sustained when the
client becomes aware of the existence of damages (i.e., when the undeslving lawsuit is filed). not when the

extent of damages becomes certain. The filing of the first Proof of Claim by & Tower Homes Purchaser in
Scptember 2007 ¢i.c, more than four years prior to the date Tower filed its complaint in this action)
removed any possible doubt | if any, about the existence of damages.

4452-3120-4321 1 9
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2. The Tower bankruptey proceedings did not toll the running of the statute
of limitations.

In its Opposition. Tower argues that Gonzales is “clearly distinguishable”™ because, shortly
after the Underlying Lawsuit was filed, the Tower bankruptey proceedings were mitiated. (Opp.
at 21:2-7.) Tower then appears to contend that the bankruptey proceedings operated as a “stay™ to
somechow toll the statute of limitations. {Opp. at 18:17-20:9.) I support of this contention, Tower
cites an old Federal Rule of Bankruptey Procedure that no longer exists, ' and two cases, Chubh
Puacific indem, Group v. Twin Lakes Village, Inc., 98 Nev. 521, 654 P2d 530 (1982) and
Grevsione Bank v. Rosenson, 2011 US. Dist. Lexis 104948 ar *5 (13, Neov. 2011y (/dy All of
these authorities, however, stand for the unremarkable and entirely inapplicable propostion that
actions agains? a bankruptcy debtor are stayed during the bankruptey proceedimgs. Y in contrast,
actions by the debtor are not stayed. See, e.g.. Phillipy v. Okia. Publ’g Co. 2011 U.S. Dist. Lexis
FIO077 at *22-23 (W.D. Wash, 2011} (automatic stay applies only to actions against the debtor,
and not to lawsuits brought by the debtor) (citations omittedy: Brown v. Armstrong. 949 F 2d 1007

(8th Cir. 1991y Carley Capital Group v. Fireman's Fund Ins. Co., 889 F.2d 1126 (D.C. Cir,

Al of the cases refied upon by Tower to support its assertion that the date of accrual for statate of
limitations presents a question of fact, including the Stragusa case, are reudily distinguishable. First and
foremast, none of the cases cited by Tower involve fegal malpractice actions arising out of transactional
work. For example. the Shinn case (Opp. at 15:4) was a breach of contract case applying Colorado law.
The Dovie case (Opp. at 15:11), aside from being uncitable pursuant to SCR 123, was a medical
malpractice case, which implicates an entirely different body of taw relating fo statute of limitations
accrual. The Siragusa case was not a malpractice case at all, but a fraud, conspiracy and RICO case in
which the plaintiff alicged that she did not know of her attorney’s participation in the i the alleged
fraudulent conspiracy. Here, in stark contrast, NWH's involvement in the preparation of the purchase
contract Is not in dispute - it was undisputedly known 1o the Tower Homes Purchasers as early as 2006,
and was obviously known at all times 1o Tower,

The non-existent Federal Rule of Bankruptey Procedure relied upon by Tower (Opp. at 18 0. 3), on its

fuce. unly stays actions “against the debtor.” (Opp. at 18 n 3 [citing former F.R.B.P. 11-44, which only
applied under the former Bankeuptey Actl} The rule says nothing about statutes of Hmitations applicable

to claims by a debtor,

Specifically, the “automatic stay” provision of the Bankruptey Code provides generally that a
bankruptey filing “operates as a stay, applicable to all entities, of (1) the commencement or continuation,
including the issuance or employment of process, of a judicial, administrative, or other action or procecding
against the debor” 11 US.CL§ 362(a) (emphasis added).

48521234321 1 10
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| 1989y, Rert White Motor Sales Co. v, Wells Fargo Bank, 99 B.R. 12 (N.D. Cal, 1989 In re Kaiser

Alwminum Corp., 303 B.ROZ99 (D, Del. 2003).

Tower cites no authority in support of its argument that the filing of its own bankrupicy
somehow extends the siatute of Hmitations for iis own geiions. Furthermore, Tower ignores the
language of the Order Approving Disclosure Statement and Confirming Plan of Reorganization
from the bankruptey proceedings (attached as Exhibit B to the Motion), which provides that
“[Tlhe Trustee and the Estate shall retain all claims or Causes of Action that they have or hold
against any party . whether arising pre- or post-petition, subject to applicable state law statutes

of limitation and related decisional law, whether sounding in tort, contraet or other theory or

| doctrine of law or equity.” {(Motion, Ex. B at 48:18-22 [emphasis added]) In other words,

| Tower's own bankruptcy trustee recognized that he retained the rght to assert Tower's claims

against other partics, but only subject to state statuics of limitations.

Federal courts in other jurisdictions have enforced state law statutes of limitations m
response to legal malpractice actions brought by bankruptey debtors. See, e.g., Laddin v, Belden
iln re Verilinks, 408 BR. 420 (N.D. Ala. 2009} (defendant attorneys’ motion to dismiss debtor’s
legal malpractice claims granted based on statute of limitations), reversed on other grounds in
Jater proceeding, 410 B.R. 697 (N.D. Ala. 2009}, Ranasinghe v. Compron, 341 BR 536 (E.D. Va.
2006) (same); see also Bruce v. Homefield Financial, 2001 U.S. Dist. Lexis 110243 at *5-%6 (D
Nev. 2011} (plaintiff bankruptcy debtor’s claims under Truth-in-Lendmg Act barred by the statute
of limitations).

As discussed in the Laddin and Ranasinghe cases, supra, the only potential grounds for
“tolling”” a debtor’s own claim under the Bankruptey Code s 11 US.C. § 108 - a provision which
is notably mot cited by Tower in its Opposition, as it does not change the result here. Section
108(a) provides, in relevant part: “If applicable nonbankruptey law .. fixes a period within
which the debtor may commence an action, and such period has not expired before the date of the
filing of the petition, the frusice may commence such action only before the later of - (1} the end

of such period. including any suspension of such period occurring on or afler the commencernent

| of the case: or {2) two years after the order for relief. 11 U.S.CL § 108(a) (emphasis added). First.

SEED-3123-4321 1 11
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by its terms, this provision only applics to actions commenced by trustees. Sce Ranasinghe,
supira, 341 B.R. at 564 (| W]hen a trustee is serving in a chapter 11 case, only the trustee and not
the debtor receives the benefit of the § 108{(a) extension.”™ A trustee (William AL Leonard, Ir ) 1s
serving in the Tower bankruptey proceedings, but the instant action is brought and mamtainc
Tower itself.  Second, even if Tower hypothetically could take advantage of Section 108, this
action is stilt time-barred. Section 108 gives the trustee only until the later of the end of the statule
of limitations period (here, May 23, 2011, as discussed above), or untif two years after the order
for relief.  The “Order for Relief Under Chapter 117 was entered in the Tower bankrupiey
proceedings on August 21, 2007 (see attached Exhibit I}, thereby giving the trustee until August
21, 2009 1o hypothetically have filed this action under the limited “tolling” provided by Section
10%. Under cither of Section 1087s options, this action is still time-barred as a matter of law

Recognizing that it has no basis in law 1o “toll” the running of the statute of limitations,

Tower next arpgues that, because the Underlying Lawsuit did not conclude unul July 5, 2011,

“there was no way for Tower to even determine whether it suffered any damages”™ because the
other defendants in the Underlying Lawsuit may have been able to compensate the Tower Homes
Purchasers for their losses. (Opp. at 19:15-23) This argument is fundamentally misplaced. First
and foremost, as discussed above (and in the Motion), Tower suffered damages refating to any
alleged negligence by NWH, as a matter of faw, when it was sued by the Tower Homes Purchasers
based on NWIT's alleged malpractice. See Gonzales, supra, 111 Nev, at 1354-55. The statute of
limitations accrual analvsis ends here. Whether other alleged tortfeasors could conceivably have
compensated the Tower Homes Purchasers for their losses is entirely immaterial to the 1ssue of
when the statute of limitations began to ruir on Towers” own legal malpractice claims.

Second. Tower fails to explain how the completion of the Underlying Lawsuit has any
togical relationship to the bankruptey proceedings for statute of limitations purposes.  Again,
under Tower's (unsupported and incorrect) theory, the bankruptey proceedings somehow tolled
the running of the statute of limitations. As discussed above, this theory is simply incorrect as a
matter of federal law. Yet, Tower contends, apparently in an cffort fo concoct some alternative

statute of Hmitations commencement date, that Tower finally “discovered” Hs damages on July 5.

4852-3123-4351.1 12
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2011, when the Underlying Lawsuit concluded, Nowhere does Towcer explain or demonstrate
what it “discovered™ on July 5, 2011, or why this date should commence the running of the statute.
Moreover, if, as Tower alleges, the bankruptey proceedings somchow tolied the running of the
statute of hmitations, i is unclear why the completion of the Underlying Lawsuit (which was &
separate filed state court action wholly independent of the bankruptey proceedings) would have
any effect whatsoever on toliing purpertedly created by the bankruptey,

The bottom fine is that the bankruptey proccedings initiated agamst Tower had no effect
whatsoever on the statute of limitations applicable to any claims by Tower. As such, its claims in
this lawsuit are time-barred.

3. This action is also barred by the two-vear measure provided by NRS
11.207 as a matter of law.

As fully discussed above, the commencement of the running of the stetute of limitations is

established as a pure matier of Nevada law because this matter involves alleged transactional legal

malpractice. Accordingly, because the Underlying Lawsuit arising out of this transactional work

i was filed on May 23, 2007, the four-year statute set forth in NRS 11.207 ran on May 23, 2011

pursuant to Gonzales, and any analysis of the two-year measure under NRS 11.207 is entirely
unnecessary because the two-year measure cannot extend the statute of hmitations beyond May
23, 2011, Again, NRS 11.207 eswmblishes that a legal malpractice action “must be commenced
within 4 years aficr the plaintiff sustains damage or within 2 years after the plaintiff discovers or
through the use of reasonable diligence should have discovered the material facts which consutute
the cause of action, whichever oceurs earlier.” (Emphasts added.) Because Tower sustained
damage within the meaning of NRS 11207 by May 23, 2011, the two-vear measure cannot, s 4
matter of law. extend the running of the statute of limitations beyond this date.

Nevertheless, even if we apply the two-year measure, which examines when a client

discovers or through the use of reasonable diligence should have discovered the material fucts

constituting the cause of action, it is apparent that the statute of limitations ran well before May

23, 2011 (the latest possible statute of limitations deadline), NWH demonstrated m the Motion

that, in August 2006, Tower received copies of demand letiers from counsel for one of the Tower

4B52-3123-4321 1 13
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Homes Purchasers. (Sce Motion at 13:1-7 and FExhibits D and G, and Declaration of William B
Heaton 496, 9
In the August 11 2006 demand lewer (Ex. D to Motion). counsel for the purchasers

chasers’ carnest money deposits, and argued that the moncey

fost
o
oty
5;'
o
-
o

demanded the return

 should be held in gust. (Ex. D at page 3.) Contrary to Tower’s argument in its Opposition, this

demand was more than just a notice of default — it advised Tower (through Yanke, its solc owner
and principal) that the deposits were supposed to be held in trust, and therefore should be
immediately available to return to the purchasers. [f this indecd was news o Yanke (as Tower now
apparently alleges in its Complaint and Opposition), then he obviously knew that NWH failed 1o
advise hint of the requirement to hold the deposits in trust as early as August 2006, Morcover.
Tower incurred attorneys” fees for having to respond to this letter.  Accordingly, the statute of
Hmitations, under this two-ycar measurce, ran on August 11, 2008,

The same analysis applics to the August 23, 2006 letter from the purchasers” counsel. (Bx.
G to Motion.y In this letter, counsel accused Yanke of criminal conduct, and quoted the apphicable
siatute, NRS 116,411, which establishes the escrow requirements for deposits, {(Ex. G af page 1)
So, again, if. as Tower now apparently conterds, Yanke's mishandling of the deposits was done
because of something that NWH did or did not do. then Yanke {i.e., Tower) cortainly knew, or
should have known as a matter of law, that he had been given bad legal advice by August 2006
based on the content and tenor of the demand letter. Accordingly, under the two-year measure,
again, this action had to be filed by August 23, 2008 - almost four years before this action was

g L]
actually filed.”

Amsm Mr Heaton and NWH vehemently dispuie this nra%m of the facts, as they fully advised Yanke
of the requirements for handling purchaser (kp@sns and properly drafted the purdmw contract in
accordance with Nevada law,

" The cases cited by Tower with respect fo the two-year statute of limitations measure are readily
distinguishable. The Kopit case (Opp. at 15:21) is an unpublished of inien and mvoived lnwamm based
legal malpractice. The Clark case (Opp. at 15:24) 1;1xt)h ed legal malpmcilcc arising out of criminal
representation, which presents an entirely different and mappl;cabk analysis. T maily, the Kopicke case
(Opp. at 15:25), as discussed above, invelved malpractice claims arising out of litigation, and therefore
wins on a completely different statute of limitations analysis.

AREZ- 31236301 1 14
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In ity Opposition, Tower splits hairs by argaing that the purchasers’ counsel did not oxplam
in his August 2006 letters why the purchase contracts did not comply with Nevada law, and that
counsel merely stated that Yanke {as opposed to Tower) was in violation of Nevada law, Again,
counsel’s primary concern in the letter is the precise whereabouts of the purchasers™ deposits.
which, pursuant to NRS 116,411 (quoted in the letter), had to be placed in escrow, and could not
be the subject of any lien. So, again, if, as Tower alleges, NWH had faifed to advise Tower (i.c..
Yanke, Tower's sole owner and emplovee) of the requirements of NRS 116411, the two demand
letters, as a matter of law (and common sense), put Yanke on notice of this alleged falure in
August 2006, Two years from August 23, 2000 18 August 23, 2008 - Tower’s complaint was not
filed until almost four vears later,

Thus, under cither the four-vear or two-year measures provided by NRS 11207, this action
is tfime-barred as a matter of law,

C. Tower’s cause of action for breach of fiduciary duiv does not exist, and in any

event is alse time-barred as a matier of law,

Tower’s second cause of action for “breach of fiduciary duty”™ simply does not exist in the
attormev-client relationship context, and, in any cvent. is barred by the statute of limitations (based
on NRS 11.207 and the analysis set forth above and in the Motion).

Again, the Nevada Supreme Court has made it clear that a separate breach of fiduciary
duty cause of action does not exist in the context of a claim arising out of the attorney-client
relationship: A cause of action for legal malpractice encompayyes breaches of contraciual us
well as fiduciary duties because both “concern the representation of a client and involve the
fundamental aspects of an atforney-client relationship.™ Stafk v. Mushkin, 125 Nev. Adv. Rep. 3,
199 P.3d 838, 843 (2009 (statutc of Hmitations for breach of fiduciary duty claim agamnst attorncy
subjeet to and analyzed under NRS 11.207) (emphasis added). In other words, “claims for breach
of fiduciary duty arising out of an sttorney-client retationship are legal malpractice claims subject
to NRS 11.207(1)s limitation period.” /d. at 844 (emphasis added). In its Opposition, rather than
engaging in a substantive discussion, Tower merely charges that Defendants have misinterpreted

Stalk, or that Defendants are attempting to mislead the Court,  Defendants submit that the
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language of the Srelk opinion — 1.c., that claims for breach of fiduciary duty 1n the attorney-chient
context “are legal malpractice claims”™ could not be clearer - a cause of action styled as “breach of
fiduciary™ duty is unnecessary and duplicative in the attorney-client context.

fn any cvent, Tower concedes that its breach of fiduciary duty cause of action — 1f 1t has an
independent existence - s subject to the legal malpractice statute of limitations (e, NRS 11.207).

Accordingly, as demonstrated in the Motion and above, Tower's breach of fiduciary duty cause of

1 action, if and to the extent it exists separate and apart from a lcgal malpractice claim, is barred by

the statute of limitations as a matter of law, under either the four-vear or two-year measures.
I, CONCLUSION
Bascd on the foregoing, as well as the points and authorities and evidence set forth in the

Motion. defendants William H. Heaton and Nitz, Walton & Heaton, Led. respectfully request that

the Complaint be dismissed in its entirety, with projudice.  Ahernatively, Defendants seck the
i ! prey b

eniry of summary judgment in their favor and against Tower. Tower lacks the capacity and

requisite bankruptcy court authorization to suc and, even if it had the requisite capacity and

Cauthorization to sue, the causes of action asserted are barred by the statute of limitations as a

matter of Jaw.
DATED this 19" day of September. 2012

LEWIS BRISBOIS BISGAARD & SMITH Lip

By Jeffrey D. Olsten
V. Andrew Cass
Nevada Bar No. 065246
Jeffrey DO Olster
Nevada Bar No. 00864
6385 S, Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89115
Attorneys for Defendants
Willicm M. Hewton and Nic, Waltan & Heaton,
Lid.
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DECLARATION OF JEFFREY D OLSTER

[, feffrey B, Ofster, do hereby declare,

i [ am 4 pariner at the firm Lewis Brisbois Bisgaard & Smith LLP. counsel of record
for defendants William L Heaton and Nitz, Walton & Heaton, Lid. have personal knowledge of
the matters set forth herein, and 1if called upon fo do so, | would testify competently to these
matiers.

2. Attached as Exhibit H is a true and correct copy of the Claims Register from the
Tower Homes, LLC bankruptey proceedimgs (United States Bankruptey Court, District of Nevada,
Case No. §7-13208-BAM),

3 Attached as Exhibit 1 is a true and correct copy of the “Order for Rehel Under
Chapter 117 (Doc. 64) from the Tower Homes, LLC bankruptcy proceedings.

i dectare under penalty of perjury and pursuant to the laws of Nevada and the United States
that the foregoing is true and correct and, if sworn as a witness, | would testify competently
thereto.

DATED on this 19th day of September, 2012

18/ Jeffrey D. Olsten

Jeftrey 13, Olster
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CERTIFICATE OF SERVICE

Pursuant to N.R.CP. 3(by, [ certify that 1 am an employee of Lowis Brisbois Bisgaard &

Smith 1.1, and that on this 19" day of September, 2012, a true and correct copy of the foregomsy
REPLY TO OPPOSITION TO MOTION TO DISMISS, OR, ALTERNATIVELY,
MOTION FOR SUMMARY JUDGMENT was sent via clectronic mail and placed in an

envelope. postage prepaid, addressed as stated below.

Jennmis M. Pringe

Prince & Keating

3230 South Buffalo Drive, Suite 108
Fas Vegas, Nevada 89117
dorinceiipnneckeating com

P (7023 228-6800

o (7023 228-0443

| Attorneys for Plaintft

By: I8 At
An Emplovee of LEWIS BRISBOIS
BISGAARD & SMITH Lip
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District of Nevada
Claims Register

U7-13208-bam TOWER HOMES, L1C

Sudge: BRUCE A MARKELL Chapter: 1
Cifice: bas Vegas Eoast Date 1o fife elatms: V17072008
Trustee: WILLIAM A LEONARD Last Bate to file (Goviy

{ rwifiter ""(}‘L"‘{}‘} ahn No: § Sty
CLARK COUNTY TREASLURER Original Filed Filed fne: CR
S GRAND O }_N FRAL PKWY fraser GEAM: 2087 Entered by CLARK COUNTY
POROX 551220 Origimad Enturad TREASURER
EARVEOAS NV 8BENS Ovter 0604030607 Mnelified:
Last Amendment
Feled, 060872007
Lawr Amendinant
Ertered 0608007

Arvount climed; 23531504

secured clamed: $43315 .24
Histry.

""""" COUNTY TREASURER)

-3 OOGIORII00T Amended Clalm 71 Hied by CLARK COUNTY TREASURYR, Amount clamed: 3
{CLARK COUNTY TREASURERS

Sreseripion: {1-1) TAXES, PENALTIES, INTRREST AND FERS PURSUANT TO NRS 361450

(-2 TAXES, PENALTIES INTEREST AND FEES PLURSUANT TONRS 361450

Repnpards {R2VAMEND INCORREUT AMOUNT FILED

{Crodirer: (29924193 inim Mo 2 Status:

THE PLUIMBER N iy mmi Filed Fifed v OR

A WHLLIAMS & WIHESE iy (37 Fatered fv: 81 Hooks
A0 S RANCHO DRIVE. ST, Kowdified:

LAS VEGAR, NV B85 1G6

Asmount clabmerd STHYRRE.G0

Secured clabmed. B10B388.00

21 BETI00T Chum <2 filed by THE PLUMBER, BN Amount dlaimed: S HO9SEE 00 (Houks, S1

Desaripiion.

Femaiks:

o
P
i
%

i
=
o
v
£

IsteriAppiiatat LocaliMicrosoft Windows' Temporary Internet Files'Comten...

LO6A2007 Clain #1 fled by CLARK COUNTY TREASURER, Amount Claimed: $41272.54 ¢

Pape | of 18
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B0

445



Cleelizen. (30746204 Chaim Noo 3
:n ing & Judith Shiffivan Cripingl Fil AT

Page 2 of 18

{f «+1 Jubslee Mountain Ave Drare O%THIIHT m PHONNA M OSBORN
i 3 o, N OEGIY fhrigined farered

Do GHLOZH0GT

Hisrary,
et 3-8 OSSHEIH0T Clainy #£3 filed by rving & Judith Shiffnan, Amoeunt clatmed: STRITIO 42 (OSBORN,

HONNA

Dleserpiion: (3-13 DERPOSETS FOR PURCHASE OF CONDO UNIT

Renenrks:

Chaim Mar ~§ NDTTAN
Lirigleni File Feled by R

}0\!‘\# 5 8 (}\HUR\ E ‘5() Dare (08902067 Entered By DONNA MOOSBORN

MARGHUHS & AURBACH {iriginal Enrered ,‘»;‘zr«:z’,{_;"icd
OG0T PARK HUIN DRIVE Dresteer 97102007
LAS WEGAS, NEVADA 8G1a3 Laxt Amendment

Fited GOARZO08

Loast Amerdmont

Fentered, DIA0320H08

Amount clatmed: $158491 .32
Priority clanned $384G1.57

FHxiary

DORNA Y

d-1 92007 Clawn B4 Gled by ARTHUR WILLIAMS OO, Amount claimed: 3128600 40 (OSBORN,

Doty 4= 024042008 Amended Clalm #4 fied by ARTHUR WHLIAMS (/) Amount claimed $1384891 57

COSBORN, DONNA

Detadls 4-1 62042008 Amended Claim #4 filed by ARTHUR WILLIAMS C/0, Amount clabmed: 8158491 52

(OSBORM, DONKNA

Desoription (1 DREPOSTTS FOR | CHASE OF CONDO UNIT
{127 DEPOST H‘ CONDO PURD EM S
(- DONDO PURCHASE DEPOSIT

Henarks:

(302297 Clasm Not 8 Stifues:

T FCOOLEY (/O Original Filed Filed b AT

DONNA ,‘v’i, CISBORN ESG z)f."h’ 9102007 Foriterey fy) DUANKNA ML GSBORN

Kf*i}{(E HS & At ‘:Q\F%“\{.“ il fakered if(}i-:c‘v{f"fa"d'

J}m‘{. GUS 2 00T

Ammount chamed: 38270660

Priovity claimed: $33706.64

Jiistory,

PFONMA
Peseriprion: (3-1) DEPOSTTS FOR PURCHASE OF CONDG UINIT

Romrarks:

fleCil serselsted AppDa Local Microso e Windows Temporary baterned FilesCantes

SobGWOEI00T Claim 95 filed by JUDGE W COOLEY (VG Amount clatmued) BEI706 66 (OSBORN,



EiVE ROV Page 3ot 18

e (3 HIZI98) iatm Not 6 Starug

ERWIN AND GAHL M. BDEIER O/0 Origi! Filed Fiied b

DONRA MOOSBORN, ESG. Edave 90007 Ferdered fH E){}NN‘% i OSBORN
v‘? AROQUIS & AURBACH Cpigienal Fevtered Madified,

EHE E"/\i’ii\i RUMN DRIVE Lier 995 2087

LAS VEGAS, NEVADA 89148
Amnount chamed: STOU5I5 G0
Brioriy clamned: S2O9975 08
Hisiowy

Gl R HEROOT Claim 56 fled by EDRDWIN AND GATL M EDEINR €20, Amount claimed; 3300925 00
(OSBORN, IDONNA G

Pesoripiion: (6-17 DEPOSITS FOR PURCHASE OF CONDCG UNETY

Remurky.

rdditor (RIS Clabm Mo 7 Stafus:

BARBARA L CHANDLER () gl Filed Frled byl AT

DONNA M. OSBORN. B8O Prate: (831 ¥ Entered By DHINNA MOOSBORN
MARQUIS & AURBACH Oréginal En iuua’ Mudiriod

OO PARK R PHRIVE Prore: 9003720067

EAS VEGAS, NEVADA 89143
Aonount claimed: 226784 8
Prioriy claimed 3126284 86

Histom:

Digrayls 7-1 U/ HEZOUT Claten #7 Dled by BARBARA L CHANDLER C/0, Amount clabned S22028:0 86 (OSBORN,

DIONNAG
Desenption: (T- 0y IEPOSTYS FOR PURCHASE OF CONDOG UNIT

Fomarks:

Craditor: 3 H‘}""(i{b Claim Mo § Stafus
ROBERT I xzm TOWN O/ Cxiginal Filed Filed fz_::‘ AT
ater H9/ vt B DONKNA M OSBOR

DORNA M. Uhfi()R:\. S
RMARDUIS & AURBACH
OG0 ”\‘{K RN DIRIVE
AR VEGAS, NEVADA 85135
Aot clapned SIE4695 88

?"i’inril} clafmed: $184695 .95

Hestory.

B b BG9T02007 Clawm H8 THed by ROBERT EMBLETON CO, Amount clabmed S184695 83 (OSBORN,
PHONDA )

Deyerippon (80 DEPOSITS POR PURCHASE OF CONIXD UNIT

Hewmioiks

Tlatrs No: 9

’ f :’1? : f.*‘éii,i"‘z‘.\‘
{3 KH\ MIBORA €0 riired Filed v
DENNKA M (E&?&E}E{?‘u. FSO G910 00T e DOIND A ML OSBORN
MARQUIS & AURRBACH (O igsina! Erderwd Afedified:
H}W PARK Rf N ORIVE I)uzt 97 G/ 2007

ASVEGAS NEVADA 89145

Amount clamed: 52569717 50

Frinsiy $256937 50

file AU Usersolster AppDate L ocal\Microsoft Windows\ Temporary Intemnet FilesiConten. . 97182012
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LIVE LCY Page 4 of 18

Duserption (9-18 DEPOSITS FOR PURCHASE OF CONDO UNIT

Rererss

Creditor (3 HR2303 Chdm Moo 1 Sratus:

HARGLD ] AND CAROL POHERZLICH  drigingd Filed Filed by AT

A Dote: 9712067 Emered by DONNA M OSBORN
PONNA MOOSBORN, ESG Owiginal Entered Moddied

MARGERS & AURBACH Dheaeer (59 1073667

TG PARK RUN DRIVE

LAS VEGAS NEVADA 89145

Amaunt claimed. STES200.13
Prioviy claimed. §
sty

Deiails 1001 DO02007 Clasn #10 filed by HAROLD T AND CAROL P HERZLICOH C/O. Amount claimed:
GEEATO9 19 (OSBORN, DONNA

Heserguion: (1611 DEPOSETS FOR PURCHASE O CONDG UNIT

femarks

Creditor (225043 Claim Mo 11 ;

RICHA R“'J GOODALL C/0 {hrigingd Filed ¥
! 1OSBORN, ESG. Fyare: UGH2007 Enrerod by DONNA MOSPORN

MAR {ji 5‘3 & AUHBACH Uriginal Entcied Modified

TOOGH PARK HUN DRIVE Dage: 09 H 2007

EAS VEGAS, NEVADA 89145

ded iy AL

Avnotnt clabmed; 5333487 485

‘f‘ e

Priovidy clauned

DENNAG
Despripreny (111 DEPOSITS FOR PURCHASE OF CONDG UNIT

Repiaeks

Cradites: Cliabs Noo 12 Shatus.

M.U.,\a A BROWN Chrigingd Fried Fried by AT

DONRMA M.OOSBORN, ES50 Dhare: QU IL07 Entered e DOINKNA M OSHORKN
RARGINS & ALRKBACH Original Ertered Aadified, Q32772008

0T PAREK KUN DRIVE Frate: G900

LAS VEGAS, NEVADA R9145

Arnoun claimed SE83130.88
Priority clammed: S253130.88

flisiory.

FO3007 Clann #1707 fled by MELVA BROWN OO Amnount claimed) S25313 8B COSBORN
IHINMNA Y

Descriptiong: (13-1 DEPOSITS FOR PURCHASE OF CONDGO UNT

448, uinder the name of \‘« Breswr (G2:2708

Resrarks: (12-1) Tiis claim 8 amoended In

G UEIEOA2GDT Cladm 39 fifed by D3AHN MEDORA O/0. Amount clabned: SZ36937 S0 (OSRORN, DONNA S

S-1 0972007 Clanm #11 Aled by RICHARD GOODALL CAO, Amount clanmed: S333457 43 (OSBORN,

fle 7O A serdiedsier A pplatail ocaliMicrosofttWindows\ Temporary Internet Files\Conten. 97182017
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Creditor, (31023Ua} Clatm WNot 13 Sttt
BARBARA L CHANDLER AS TRUSTEL  Oriving! Filed Filed by AT
CF THE SARALEE M. B Liare: B9 HYZ007 A

NN A MOOSBORN, BSO Lhragingl Lt

!
LARCUIS & AURBACH {hgrer B Q2607
OB FARE RUN BRIVE

PAS VEGAS NEVADA 89145

Amount clmmed: $I91I23 58

Priority clabmed: $P9I32350

PRI O HIO0Y Clatrs #105 Sled by BARBARA L CHANDLER AS TRUSTER OF THE SARALEE M B,
Amount claimed: ST9I322 530 (OSBORN, DOINNAY

Lresoripifan {31317 DEPOSITS FOR PURCHASE OF CONDG UNIT

Reniorks:

Cradivor {3132307) Claim No: 14
ALLISON G GAYNOR CAS Chrigrived Fided

g AT
AR OISBUORN, FSO Dhate 9482067 sl Fr DOINNA ML ORBORN
IR & AVRBACH Chiginad Fintered Modified:
PFARK ®HUN DRIVE Drare: G97102007
LAaS VEGAS. NEVADA 89145

Ao claimed 5173803 34
Prioriy clgimed: 317380834

Hrsior:
Detatls B0 090072007 Clainy 214 filed by ALLISON G CAYNOR (O, Anrount chabmed: $175805 54 (OSBORN,
IDHONNAG

Degeripden (3L DEPGRITS FOR PURCHASE OF CONDO UNIT

Heniarax

{redi SRR Clatip No: 18
Otslin Procas Origial Filed v TR
2750 Mo D Drare 993 172007 Enrered by SL Hooks
Las Veguas, NV B9 115 Cirigingl Entered Modifred

Dare B9 1372007

Anrount clamed: $7691 .08
secured clabmed: $7691.08
18- 0112607 Clabm 815 fled by Oiskn Precast, Amount olabued: 8789108 (Hooks. 513

dIeegyiption

. .
Romray.

{redidor {IHOTERD, Clabm Now 16 Srarus,

DERRA JONES C:0 Criveinad Filed oif by AT

DONNA M OSBORN, 50, froare 1472007 Frpered by DONNA B OSBORN
MARQUIS & AURBACH Chrisnnad Frizeved Modified
PO PARK RUN DRIVE Dierter G99 1472007

LAS VEGAS, NEVADA 89143

Armound claimerd 37138392

Peioray ST3R5 092

-1 SITR/2012

tite /0 o Disorsipdsiert AppDatai Local Microsofi WindowsiTemporary Interet Files Conten
A } 2
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LIVE BEOF Page 0 af 18

flistore:
{detn
Deseription 10-17 DEPOSETTS FOR PURCHASI OF CONDO UNET

Th P ORALE2GET Clain =16 Dled by DEBRA JONES (V0 Amopnt clidmed) 373383 92 (OSBORN DONNA

Reparks:

Cradiior {74675y Chabmw Now 17 Sterdres:

Water Movers Origingd Filed fliled - OR

PO Box ARGYT {are: (8 E Erzered By SL Hooks

Phoaninn, AY B5URD Corisrinad Ercered Madifiad:
Do OR/1T: 20007

Arnount olaimed; 331573 83
Secured elagomed S31374.55

Flisteory
GO0 Claim #17 [Hed by Water Movers, Amount claimed: S3ES72.55 (Hooks, 51

Lrgzoripiion

Hemarks

Creditor {30TAAGSY Claim Mot 18 Stuius

Southern Nevada Storm Drean Edrpgringd Filed Fited By OR

PO [Box 730007 Oare: 09713 ’U\Ji Farered by 5L Hooks
Las Vo, NV 89136 i ;;zmatf! e Mudifled:

Amoant clapmed: S17906.00

Secured clapned: 317806

Hisrory

18- 090132007 Clann 718 filed by Sowthern Novada Stonn Drain, Amount clabned: $17904.00 [Hooks, 51 )

IRTY Claim Nov 19 Heares.
Chrdgimad Fiked Fited ine CR
PARS Lagre (81717 Fagterad by SE PROoKs

?} A {riginal /m‘caa’ Mediffed:
Pyarr 923103

Aot cippyned; STE93RE 00

wred clanmed: STHHSRE QG

fisiarmy

OOSITTO00T Claim $19 fled by THE PLUMBER. INUL Amoum clapned: §TOU3E8 00 (Hooky, 5L}

Claim Moo 28 Stutre.
Origingd Filed Filed tyr TR
Dhener: 9| TIHHT Farared £y SL Hooks

Slesdlonton,

Gle U Userstolsier AppDataiLocal Microso U Windows Temporary batoruet




LAS VREOAS, NV Ra i

TOIORRY

Fae

Adrnivant o

Secured olnnme 2
Hestors
CRATN0T Chabm 220 fded by JADE SUBRMIY, Amount cladmed: 433531 21 (Hooks, SL b

I .
LANIFIRTGH

Renmarks

i raeditan. SHERIAG) Cimim Mo 2 Sty

Tovota \f{mm( radit Comp faripial File Fried Hv CR

306 Wost Hav Rd D G725 "{){u Erpered by TOYOTA MOTOR CREDI
Chagdlor, AZ 83236 Origiined Enteres CORPORATHIN(mG

Eicrten (3947 Woditied

Amount clatmed: S483331.74

SRENL

Secured claimed: 54¥

f{a‘}'h?!”
Petaily 211 0972326067 Chaim 21§
MOTOR O

el
é..

TV T

u—l
e
¥
‘)

ed b'- Tovaa Motor Credit Corp. Amound claimaed: 3485
CEDET CORPORATIOND

fever
Fsmurks
Crecior: (3074585 Clabn No 22 Stetus

Arnn & Robert Magller Chriginegd f"fh—.’ti Filed by OR
K22 Sedona Sunrise P Drater D97 forered by, TIMOTHY ROOREILLY
Las Veges, NV 89128 Ty icinid Lm rcc:' Modifivd

e O9272007

Amount chimed: §236870 4o
Priority ¢labmed: SE30870 .46

P Clane 4270 fled by Ann & Robert Mueller, Amount clawmed: SE36E7E 46 (OREILLY,

VIMOTTHY

3 Beposit for purchase of condo

feceription {23~

Remurks.

ORI Chaum Noy .’J Srerins
: Risis Ciriginal Filen Filed r AT
{ -(} DHONNA M {r‘w“{ir{"\ 5600 et Fi)ik e DOINR AR ORBORN
‘*M ROQUHS & AURBACH Origirad £
IGO0 PARK RUN DRIVE flare TG
PASNEAS NEYADA BUEAS

e

*!m.nm"’

Securzd clabmed: $I0622 235

G:0872007 Claim #27 fled by FERGUSON ENTERPRISES, Amount ola
{OMNT

ARG

451

o /O Usersiodstert AppData L ocal Microsoft Windows Temporary ot



PAVE BOH Page § of 18

UARN #176-0:4-601-010
N RECORDED AGAINST APN | T6-04-A01-010

Desorption {25

Hemarks {15-17 LE

Srefns.
Fileo byo AT
ed P THONNA M, OSBORN

Lreditor (3129828

HUGHES WATER & SEWERETD. DRA
STANDARD WHOLESALL
CAO BONNA M OSBORN,
MARIHHS & AURBACH
GOOT PARK RUN DRIVE
EAR VEGAS, NEVADA 9143

Armound ciamred: 13162060
Secured claimed: $THAMLAD

Flestors:

Detaii

A STANDARD WHOLESALE,

Amovint claimed: $13 62060
Degoription: 134-17 APN £176-04.601-019
N (2400 LIEN RECORDED AGAINST APN 17604601 014

Crediter: (3TESEY) Clabm No: 25 Srarws:

Alhed Trench & Shoving. e Originad Fided Filed i CR

&G0 Suney S Fare HO/03/2007 Emtered by 5L Hooks

Las Vegas, NY 89118 Chriginal Entared Meodified:
Drare: 13042607

Amount  clafmed: 22407 85

TAGT 85

od olaimed ¥2

Linse

History:

FRGR00T Clhabm 028 fHed by Alhed Trenet & Shorng, Inc . Amount clabmed: $27407 83 (looks, 8L

Derarly
Daser

Remara:

{roadite,
Ahern Roenials,
ofo Dixos Treman Pisher & Obfford, PO [ate
DEIGW. Charleston Bivd., Driginal E
vy, WV OREFHGD Pheeger VO U007

(AI3STED Claim Moy 36 Stestus

e Origrinad Filed Filvd By A

2007 Entered By, SHANE CLIFFORE
pitered Medified:

Asmowi claimed: $T70G8.60
Secured clabmaed: 51700850

History,
PO G Clanm #26 filed by Ahern Rentals, foe., Amwound cladmed: 317808 60 1CLIFFORLY, SHANE |

Pl

Diesoripiion (26- 1) Mechanic's Hen for gouds remed
fvaraski

Clradiionr (TSR Clabm Mo 27 Stetns

Fifed By AT

Eegered by PDONNMA MOOSBORN
irsetd Enterend Aenkivicd

Abe Semens
47 Frincoton D
Rancho Mirase, CA 92370

Drare HY

it O o Dserstobster AppDat Local Vicroso t Windows Temporary Internet Files\Conten. . 91820



Live BOE Page 9 of 18

Amount gizimed: 3170619

Priovity claimed: $17016.19

i

Tty

T Cladm %27 fled by Abe Stenmens. Amowunt cladmed $1701060 19 {OSBORN, DONNA
theseriprivn {371y Oeher - Dreposits for purchace of condo unit

Fonsarks:

Crediior {3IN68RT Clatm Noo 28 Stetus-

Greo Tek, fne vyl Filvd Filed by UR

cio Lars K. Feensen, i'fsq‘ Frate: VOE262087 Entered by LARS
HOLLAND & H ’lR b Original Lntered Medificd:

3763 Howard Huoghes Packway. Suite 3 Pt HI2620467

fas Vegas, NV 89 (\‘f

Aorount clabmed: R 13320077

Securedt ofarmoed: 313329077

Histonse:
281 10262007 Clatm 528 fed by Geo Tek, CAmoant olatmed: 513529077 (EVENSEN, LARS

Dregeriprion {2811 Real Estate - Mechanic's Lien

fRenyeiks

Cradditor (2986747 Clatm: Mo: 29 Strarrus
ATLAS MEUHANID AL, INC (drieinad & f;’LJ ,’-';'Egui By R
oot mzrei l“,‘ Pavis Date: *( PR Fistere: /.‘-r LAUREL B DAVIEN

Afodified

Lag Vc;:;

Amount clanme

Secured clagmed: $TO6286 53

DO Claies 829 fled by ATLAS MECHANICA L INGC . Amourt claimed: SEO6296 54 (DA VIS
LAUREL
Deserimicn:

Rosmrkn,

FARGTIN ( Eaim N 36 Srafus:

i
ELECTRIC OF NEVADA By GR
3 ed fv DAUREL B DAVIES

A i:’)difﬁ.:*ef'

ERV

CAUREL S

TE00T Claim $30 filed by HELIX 81 ECTRIC OF NEVADA, Antount claiied: S52482009 (DAVIS

Lresoripiion

Retriorks

(e U Usersiolster AppDatat LoceMicrosoft Windows) Pemporary Interaet FiledWConten,,. 9382011

453



LIVE BOY Page 10 of 18

‘ 3 Clatin Na
W E*W mﬁi PHTECTUIRE NG CIwigsinag

‘xmr By

cley Laurel ¥ Dravis, Thae t SR PALIREL B Dravis
Fennemaore Craig, PO Ohriginad Enperad
SO0 Sowsth Fourth Street, Sute 17040 Lhage: HEZ2T3007
las Vepas, NV 89161
Avount clnimed: $IHTHTIR.
Secured clatmed: ST076TTR S
PO Clgien 231 Dled by WPH ARCHITECTURE INC . Awount claimed: S1078778.3 1 (DA VIS,

EALREL

¢ ; SRS iaim Mo 32

PHILLIP & KATHERINEG STROMER Chrignnal Frlgd
CAYVWALSH & FRIEDMAN LTD. Do T ' Engered fu: S
W SOUTH MARYLAND PARKWAY Origingl Emered Afecdifiend.
LAS VEGAS, NV 89101 Dester T 12007

. BEoaks

4

Amowyr clained: $18GG00.00
Linsecured clabmed STEHOGH GG

Fivinery

Detalls 3201 10530

(07 Clatm 4372 filed by PHILLIP & KATHERINE STROMER. Amount mred B1ADOGG 00

(Hooks. S[, }
Shesorsion

Retrrarss

i Mo: 33 Sty

N Cirighnal Fifed Fided by OR

Frarer VOG0T Fopered by LAURE] DAVIES
: ; : Crigiped Entered Mendified:

300 S Fouarth smf CETAGH Dake: VG007

Las Veoas, WV SUEH

Arouet chomed: S2133847

Secured clyimed: $2135847.87

fJ,Q T

THON, NG, Amount ofaimed

a-b TH0TR07T Clanm 437 Bled by LEDCOR CONST
{DAVIS LALREL

Runrerks

Starny

Fited by R

Ertered by MICAELA RUSTIA MOGRE
Modified

L .{'"<_:':1Ji;z"s)i'

Vddward
cio Bab L
31497 §-§€n~‘véf(§ “1::«
Nyite 6

gas, NV BU16Y

[
Badilr

Amound clabmed: ST96448 15

t hseatrod Fiond48 135

e O UsersrolsteriAppDatn LocabMicrosoft Windows Tomporary biternet PileComon.. 9182012



claimed

/'fmim‘b :
Detaily 3400 TRAAG200Y Clabm @34 fHed by Edward and Sandra Clark, fonouse claimed: $196448 15 (RUSTEA
SAGORE, MICARLA 3

Pexerippicne {34-1) Deposit for Purchuse of Condo

Koeniarks:

Credior E3PTO5S3Y Hisn

Higory Clabm N 38 Status
Andres Huns Ohegerrand [ifed Fifed by CR
Z310 Frvene Svene Pt A Ergored by MIICALLA RUSTEA MOORE
Henderson, NY 89032 Eregined Bn Modsfiad

[are: VIAY?

Amaunt clauncd: 527818

Pricvity  clatmeed:

Linsecured olaimed: ¥

v Andres Hamris Ament claived: S2TEIET 19 (RUSTIA MOOR!E

RN BT TSI

Homarks,

Claim Noy 36 Status!

: Chrigriria? Fried Filea by CR

Fsg. Dyerigs VIFER0G07 Earpred e MATTHEW C ARG
rered ﬁ'f-f?cf{f?a'ﬂj,

20507

Crediten
Nevada Ready !
o *v.ﬁz‘zr*‘ww O Zirrove,
Gardon & Sitver. L, Orrigrénul £
3660 Howard Hughes Phwy, 91l Floor Dhaper 1171350
LAy Veeus, Nevada 8916%

Asnown claimed: $1507647 86
Secured claimed 5130764786
B esirm i

CIAARI00T Claby 236 Gled by Nevada Ready Mix Corporutinu, Amount clatmed: 51307647 86 (ZIRZOW,
SAATTHEW )

ipsticy.

Repnmrks

Sirdus:
Eilod by TR
Enrered by MATTHEW O ZIRZOW

Credivar IEENERRRY latre No
BB ARG (.‘.\):\S'I RUCTHON NG {‘)!‘!};mgu’ Fi
VOOMATTHEW O ZIRZOW Frerre: Vs

(A {
GURDON & SU V{"' R (iriyginad Ftered Muditied:
3000 MW ARD HUGHES PRWY . 9HH Prager PUAAOG7

FLOOR Lot Amendmient

FAS VEGAS, NV Juiey Filed VIIRIGGT
Last . I{Iiziffis.z'nwr.?i
Foparac V0P R20G7

Arount claimed: S3IEDAEISG

Secured clabmed: SIIE0 MRS G

DU Clying #37 Gled by BB PARKCO CONSTRUCTION, INC.L Amount clammed: $31R0TE85.50

He U iversnisterAppDatae LocaliMicrose B Windows Tarnporary Intesingd




LIVE RO Page 12 of 18

(FIRZGW . MAaTTHEW §
7 filed by HE; ?’f‘“ REOOCONSTRUGOTION NGO Amount claimed
$§3<‘!To"x\\?tf§ﬂf\}%’ 'Mf'\ W

Eretade 37.7 DEAS200T Amended Clann &

Pyeseriprag

Ronrarks:

TR Claibm MNor 38 Stutpes.
L CORPORATION )*ugnm £ fw Filed by UR

AL YASALY Fatereed by MATTHEW { ZJIRZONW
Muoditied:

CHOMATTHES ©
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VS,

WITLLTAM HEATON,

TRANSCRIPT COF
PROCEEDINGS

Defendant. .

ren

RICT COURT JUDGHE

HONORARLE GLORIA STURMAN, 15

DEFENDANT 'S MOTION TO DISMISS OR ALTERNATIVELY
MOTION FOR SUMMARY JUDGMENT

WEDNESDAY, OCTORER 3, 2012

APPEARANCES:

P W R - S TN DTN IS
For the Plaintiff: JENNIS ML PRINCE, B30

For the Defendant: JEEFREY D, OLS

R, ESQ.

ROSALYN NAVARA, COURT RECORDER
RY: KARR Reporting, Inc.

P

KARF REPORTING, IHC.
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LAS VEGAS, NEVADA, WEDNESDAY, OCTOBER 3, 2012, 9:00 A.M.
* ok ok ok K

Tower Homes.,

MR, PRINCE: Your FHonor, good morning. Dennis P

for the plaintiff, Tower Hones.

Good morning, Your Honor. Jelfirey

Walton and Will

~rdant s, ]

Heaton from the firm at counsel

endant's motion Lo

This 1s the def

dismiss or for summary judgment .

Your Honor,

much olearer,

CUNT TN .
COURT

a budget. Just

Hor

CONCOmi NI deve lop

S Was

developer. Defendants -- or I should say Defendant Nitz,

i to do transactional

Walton &

WaS ad

it

work in connection with

+

the development, for example Lo

contracts. ks

prepare

n & Heatron dia for Tower
L A eSO Qid 10 LowWer

ne development went south, the purchaser:

il

ir earnest money deposits back, understandably so.

v oweren't there. Rodney Yanke, the sole principal and

KARK
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We don't ne

e money wWas gone, So Lhe

Tower Homes and cthers for a vari

was Lo get the money they

underiving lawsuil was

-

iings by several of 1ts

apter 11 bankruptoy proc

ors. T believe 1t was the subcontractors,

orecii craafter

all property of Tower Homes, as a matter of

tate.  'Ihis is not

becomes property of the bankruptoy

disputed. You're nodding your agreemer

Now, on this motion, [ think 1t's first and foremost

fact.

important to understand t
Now, there are of course disputes as to the

v s what we're argulng about.

C et

toy discover. Tower Homes doesn't recguest further discovery.
3

-

atfidavit or anything to tl

There's

There's nothing to disco

bankruptcy court authorize this acticn

is Tssue No. L. And

KARR
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On Issue 1, the bankruptoy

summarize the points as best as possible. Please interrupt me

i you have any questions.

s and authority

-y

and

for this action 1s wh

order,

There’s one single order in Lhe bankiu

that authorizes anyone to file any lawsulis.

the plan approval itselfl, which 1s

subriect to state statute of limitations, so on and so forth.

A couple vear

purchasers who were claimants in bankruptcy proceedings

trustee, carve out an exception to this general rule

and

that the bankruptcy estate controls all actions, and the

R T L L L el Tl o T e e e ey
Marauls-Aur bach order arises.

i authorize

but there

which may belong to it and may belong to i
are grievances against certain people.

can bring actlions that

enumerated

wier Homes against certa
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7 Nowe, noe ot was 1t ever 1 f
& ! ower il had hasically Taim

this was e ained by

LU specifically not being retained by the trustee?

i

5 correct.

That

or any hypothetical lawsuit,

“ [aAp, S g o oy T Y oy e
3 Tower Homes could bring at
7 - | . . b
4 there's no - there's no

express mention of it one way or another in the bankruptcy

i recorcd. 1 don’t believe Tower has cited any €

a geood gquestion, because the guestion becomes well,

to federal law and the plan,

20 which

beyond any dispute - legal dispute tl

; ST 3 -
o, tnas o antar

control of

\ 3 -, ey b e vt ] K
Anc the trustee would e i

WERE

24 going to be an action pursued on behall of Tower, the trustee

-

50T Of
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/ Nname On

£ present. the bankruptcy

2 substance and intent to t

10 has a legal practice at

1] tnis, I think it's in tne best in

12 tnis claim.

1A T COURT:  Or they say, we don't think there's
! any merit, bubt if you want to take vyour go fight it,

ih God bless. I'm giving up my —-

COURT:  —— my

it
ey
A3

point is

Fair encugh.

19 Ik correct. T has to be trustee consent and bankruptbcy court

S, ~

20 approval, period.

o the

27 which 1s only proffered auvthority
43 through sankruptoy court for this . it doesn't

24 authorize a legal malpractice action. It

or MNi

25 suit against Mr. w, Walton &
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my computer.  This is a

Covnsel .

Prince, with

a reazoln.

is and Aurbach represented the Tower

wasn't as if the trustee drew the name

o £ L5 oy B A | Yom o 1 . e
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coordinated reasons why that happened. That was

£
i

sented Lo hankruptcy court and that's why L

viorn, Tower bDenas over backwards to
try to convince you that the Marquis-Aurbach order says

what 1t

s
-
it

—

It 's not reasonably

Uramis Lo

interpretatic It simply does

lawsuit on 1ts own beh against this law firm under any

83

theory, and it doesn't authorize Mr. Prince to bring this

action.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

NITZ, WALTON & HEATON, LTD.;
WILLIAM H. HEATON,

Petitioners,
VS.
EIGHTH JUDICIAL DISTRICT
COURT FOR THE STATE OF
NEVADA IN AND FOR THE
COUNTY OF CLARK; THE
HONORABLE GLORIA STURMAN,
DISTRICT COURT JUDGE,
Respondents,
and
TOWER HOMES, LLC,

Real Party in Interest.

Supreme Court No. _ _
Electronically Filed

District Court NDecA-126633¢1-€1 a.m.
Department NoTrg&@ K. Lindeman

Clerk of Supreme Court

PETITIONERS APPENDIX (VOLUME Il OF I11)

V. Andrew Cass

Nevada Bar No. 005246

cass@l bbslaw.com

Jeffrey D. Olster

Nevada Bar No. 008864
olster@lbbslaw.com

Lewis Brisbois Bisgaard & Smith LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Tel: 702.893.3383

Fax: 702.893.3789

Attorneys for Petitioners

NITZ, WALTON & HEATON, LTD. and WILLIAM H. HEATON

4826-7861-3266.1

Docket 62252 Document 2012-38942
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INDEX TO PETITIONERS APPENDI X

or, Alternatively, Motion for Summary Judgment

VOLUME Il of 111
DOCUMENT DATE PAGE
ATteonstivaly Nonon Tor Summary Judgren
(including exhibits) 9/19/2012 425
Transcript of Proceedings 10/3/2012 467
Notice of Entry of Order Regarding Motion to Dismiss, | 11/2/2012 527
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CERTIFICATE OF SERVICE
| hereby certify that | am an employee of LEWIS BRISBOIS BISGAARD &
SMITH LLP and, pursuant to N.R.C.P. 5(b), that on the 10" day of December, 2012,
| deposited for first class United States mailing, postage prepaid, at Las Vegas,
Nevada, atrue and correct copy of the foregoing PETITIONERS APPENDI X
(VOLUME |11 OF I11) addressed as follows:

The Honorable Gloria Sturman Dennis Prince.

District Court Judge Prince & Keatin _

Clark County District Court, Dept. 26 3230 South Buffalo Drive

200 Lewis Avenue Las Vegas, Nevada 89169

Las Vegas, Nevada 89155 Attorneys for Plaintiff/Real Party
Respondent Court Tower Homes, LLC

/s/ Nicole Etienne .
An Em onee of LEWIS BRISBOIS
Bl ARD & SMITH LLP

4826-7861-3266.1 3




