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l. INTRODUCTION
Las Vegas Metropolitan Police Department’s (“LVMBXnswering Brief
attempts to shift the burden of proof onto Appéllaryan Fergason (“Mr.
Fergason”) to demonstrate that the funds contaméd bank account were not
the proceeds of criminal activity. Nothing in Nelags statutory forfeiture scheme

places such a burden on Mr. Fergason. InsteacdstiVMPD’s burden to

174

demonstrate—by clear and convincing evidence—tteafunds at issue were the
proceeds of criminal activity. LMVPD failed to meats burden.

Below, both LVMPD and the District Court relied siyl upon Mr.
Fergason’s criminal convictions to find that theds in Mr. Fergason’s account
were subject to forfeiture and to justify the impios of summary judgment.
However, the fact that an individual was conviabé@ crime, standing alone, is
not clear and convincing evidence that money initidividual’'s bank account
was derived directly or indirectly from criminaltaaty. In fact, this Court has
already held—under a less onerous preponderartbe efvidence standdrethat
forfeiture is not appropriate where the party seghkorfeiture adduces no evidence
linking (i.e. tracing) funds in a bank account tovénal activity?

On appeal, LVMPD makes numerous arguments thaled to raise below

and improperly attempts to interject new evidemcthis appeal that is outside the

! NRS 179.1173 was amended in 2001 to increasstdte’s burden of proof
from preponderance of the evidence to clear andicoimg evidence. 2001 Nev
Stat., ch. 176, 8 1(3), at 750.

2 Schoka v. Sheriff, Washoe Cn#08 Nev. 89, 91, 824 P.2d 290, 291-92
(1992).

Page 1 of 27
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record of this matter. As detailed below, LVMPRiguments fail. First, Mr.
Fergason has standing to pursue this matter. 8etMMPD failed to adduce
sufficient evidence to meet its burden under NevRuale of Civil Procedure
(“NRCP”) 56(e) to show the absence of a genuingeisg material fact with
respect to whether the funds contained in Mr. F&yga& account were proceeds
criminal activity. Third, because LVMPD failed moeet its initial burden, the
burden of production never shifted to Mr. Fergaaod he was not required to
attach any evidence to his Opposition to LVMPD’stio for Summary
Judgment. Fourth, LVMPD'’s contention that this @asi bound by its decision i
Mr. Fergason’s criminal appeal under the law-ofthse doctrine is misplaced,;
the law-of-the-case doctrine does not apply toeddiht cases.

In sum, because LVMPD failed to meet its initiardben of production
under NRCP 56(e), the District Court erred in grapsummary judgment.
Specifically, LVMPD did not adduce clear and comuy evidence linking the
money in his bank account and his criminal congrtdi

Il. ARGUMENT
A. Mr. Fergason has Standing to Pursue this Appeal.

LVMPD contends, for the first time on appeal, that Fergason lacks
standing to pursue this matter due to a purporeadmng deficiency. (Ans. Br. a
18:2 — 22:3.) Specifically, LVMPD contends that.Mergason failed to describ¢
his interest in the money in his Answer pursuariRs 179.1171(5).1d. at 18:10
—20:9)

of

v

Page 2 of 27
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Where standing is challenged for the first timeappeal—where “there is
no opportunity to cure a pleading defect"—an aggteltourt is not constrained t
the pleadings and may “look to the entire recorddtermine whether any
evidence supports” a party’s standirfgee Texas Ass’'n of Bus. v. Texas Air
Control Bd, 852 S.W.2d 440, 446 (Tex. 1998ycord League of United Latin Al
Citizens v. Bredeseb00 F.3d 523, 529-30 (6th Cir. 2007) (“Now, as #ngumen
Is raised first on appeal, it would not serve gestio dismiss the appeal at this p¢
because of a technical pleading deficiency, irfélce of undisputed record facts
confirming that plaintiffs actually do have stargliand did have standing to
prosecute their claims when the complaint was fi)edVioreover, the appellate
court is to construe the pleading in favor of thetpwhose standing has been
challenged.In re A.C.F.H, 373 S.W.3d 148, 150 (Tex. Ct. App. 2012).

Here, the Court need not look further than Mr. Bsan’s Opposition to
LVMPD’s Motion for Summary Judgment to determinatthe has standing to
pursue this matter. Specifically, in his Opposifidr. Fergason indicated that t
funds in his bank account were from legitimate sesy including “the proceeds,
and depository for the D & B Power Washing Compamg the capital used to
fund and operate the company, as well as the pidsag#fegambling, and also
legitimate income, gifts and other monies in thefld possession of [Mr.
Fergason].” (Record on Appeal [‘ROA], Vol. 3, 665 On remand, Mr.

Fergason could easily amend his Answer to inclunidas language to comply

3 Hereinafter, citations to the Record on Appeadl wimediately be precede

by the volume number (e.g., “3ROA").

mn.
[

dint

e

Q.
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with NRS 179.1171(5)See, e.gStevens v. Premier Cruises, In215 F.3d 1237
1243 (11th Cir. 2000) (reversing district couredusal to grant party leave to
amend pleading to correct pleading deficiency wat$pect to standing).

In sum, where standing is challenged for the firse on appeal, courts ma
look to the entire record to determine if a pag Istanding; here, the record
demonstrates that Mr. Fergason has standing and easily comply with NRS
179.1171(5) on remandsee League of United Latin Am. Citizens v. Bredes¥n
F.3d at 529 (rejecting standing argument basedeadmg deficiency that “was
not made below, at a time when plaintiffs coulddawved for and been freely
granted leave to amend their complaint to curadtfect.”);In re A.C.F.H, 373
S.W.3d at 150 (rejecting standing argument, basguleading deficiency, which
was raised for the first time on appeal). Morepwdrere a challenge to standing
based on a technical pleading deficiency, a cdwtilsl give a party leave to

correct the deficiencySee Steven215 F.3d at 1243.

B. Because LVMPD Failed to Meet its Burden Under NRCP6(e) to
Demonstrate the Absence of a Genuine Issue of Matak Fact,
Summary Judgment was not Appropriate.

As explained in the Opening Brief, “[sJummary judgm is appropriate an
‘shall be rendered forthwith’ when the pleadingd ather evidence on file

demonstrate that no ‘genuine issue as to any raataot [remains] and that the

moving party is entitled to a judgment as a maifdaw.” Wood v. Safeway, Ing.

121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005) (lqgdRCP 56(c)). “A factua
dispute is genuine when the evidence is such tratianal trier of fact could

return a verdict for the nonmoving partyld. at 731, 121 P.3d at 1031. The Co

Ly

) IS

|

urt
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must construe “the evidence, and any reasonaldesimées drawn from it . . . in
light most favorable to the nonmoving partyd. at 729, 121 P.3d at 1029.

The purpose of summary judgment is “not to cugditits off from their right
of trial by jury if they really have issues to tryCaughlin Ranch Homeowners
Ass’n v. Caughlin Clubl09 Nev. 264, 266, 849 P.2d 310, 311 (1993) rfiate

guotation marks omitted). The moving party “baaesinitial burden of

production to show the absence of a genuine isso@&terial fact.” Cuzze v. Univ.

& Cmty. College Sys. of NexL23 Nev. 598, 602, 172 P.3d 131, 134 (2007).e*

manner in which each party may satisfy its burdgoroduction depends on whi¢

party will bear the burden of persuasion on thdlehged claim at trial.”ld. “If
the moving party will bear the burden of persuagadririal], that party must
present evidence that would entitle it to a judgn@sna matter of law in the
absence of contrary evidencdd.

Here, because LVMPD bore the burden of persuagioms required to
“present evidence that would entitle it to a judgires a matter of law in the
absence of contrary evidence” in order to obtamrsary judgment.ld. As “[tlhe
plaintiff in a proceeding for forfeiture,” LVMPD lagto “establish proof bglear
and convincing evidencéhat the property [was] subject to forfeiture.’RS
179.1173(3). Accordingly, LVMPD had to prove, dgar and convincing
evidencethat the funds in Mr. Fergason’s bank accounewproceeds
attributable to the commission or the attemptedro@sion of any felony.”See

NRS 179.1164(1)(a) (enumerating property that kgest to forfeiture).

Page 5 of 27
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In the context of bank accounts, this Court had L&t a party seeking
forfeiture must adduce evidence tracing the fundbe account to criminal
activity. Schoka v. Sheriff, Washoe Cnpty08 Nev. 89, 91, 824 P.2d 290, 291-9
(1992). InSchokathat state filed a complaint for forfeiture ofar and a bank
account in the amount of $23,643.38., 108 Nev. at 90, 824 P.2d at 291. The
state contended that the funds in the account thierproceeds of Mr. Schoka'’s
“pattern of real estate fraud” whereby he would puyperties with assumable
loans, collect the rent on those properties, aad thil to make the monthly
mortgage payments.d.

Although the “state called several witnesses whkbfied to fraudulent
conduct on the part of Schoka[,] . . . [t]he testiy concerning the car and the
account was . . . very limitedId., 108 Nev. at 91, 824 P.2d at 291. With resps
to the account, the state did not produce any ecel¢hat the “account was an
instrumentality of a crime” or any “evidence whichced any of the funds in the
account to any criminal activity . . . Itd., 108 Nev. at 91, 824 P.2d at 291-92.

Because the state failed to adduce evidence linkiagunds in the account
to criminal activity, this Court could not “concledhat the account was forfeital
as the proceeds of crimeld. (reversing district court’s order forfeiting propg.
Notably, the state’s burden of proofSchokavas a preponderance of the
evidence as NRS 179.1173 was not amended until 20€levate the state’s
burden of proof talear and convincing evideneethe hurdle which LVMPD

must clear to prevail in this matter. 2001 NewatStch. 176, 8§ 1(3), at 750.

2

2Ct
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Here, like the state iBchokaalthough LVMPD produced evidence
regarding Mr. Fergason’s criminal activities, iepented virtually no evidence
regarding Mr. Fergason’s bank account. More ingouly, like the state in
SchokaLVMPD produced fio evidence which traced any of the funds in the
account to any criminal activity . . .” 108 Nev. at 91, 824 P.2d at 291-92
(emphasis added). Thus, LVMPD failed to meetnisal burden under NRCP
56(e) to establish—by clear and convincing evidentte absence of a genuine
issue of material fact as to whether the funds inf¢rgason’s account were the
proceeds of criminal activitySee Cuzzel23 Nev. at 602, 172 P.3d at 134.

As detailed below, LVMPD'’s attempts to justify tbestrict Court’s
imposition of summary judgment fail. First, thesBict Court misapplied NRS
179.1173(5)—its sole basis for granting summargment—because none of Mr.
Fergason’s convictions were premised upon the funtiss bank account being
the proceeds of criminal activity. Second, the wagjority of the evidence relied
upon by LVMPD in its Answering Brief isutside the recordirrelevant, and

inadmissible.

1.  The District Court Misapplied NRS 179.1173(5)—MreFgason’s
Convictions do not Establish that the Funds Contaithin Mr.
Fergason’s Bank Account were the Proceeds of CriiActivity.

As explained in the Opening Brief, NRS 179.1173(®vides that a party
seeking forfeiture “is not required to plead ory@aahat a claimant has been
charged with or convicted of any criminal offengeit that “[i]f proof of such a

conviction is made, and it is shown that the judghwd conviction has become

Page 7 of 27
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final, the proof is, as against any claimant, cosidle evidence of all facts
necessary to sustain the conviction.”

Below, rather than presenting clear and convinewigence linking the
funds in Mr. Fergason’s bank account with crimiaetivity, LVMPD contended
that Mr. Fergason’s criminal convictions were praptive proof under NRS
179.1173(5) that the funds contained in his barmoat were the proceeds of
criminal activity. (2ROA at 334-35.) In essenc®MPD’s logic under NRS
179.1173(5) is as follows:

Mr. Fergason was convicted of felonies.
Mr. Fergason had funds in a bank account.

Therefore, the funds in Mr. Fergason’s bank accamathe
proceeds of criminal activity.

LVMPD’s syllogism is missing a crucial propositiaecessary for its conclusion
any evidence tying the funds in Mr. Fergason’s battount to his convictions.
See Schokd 08 Nev. at 91, 824 P.2d at 291-92.

Moreover, the District Court granted the summadgmentsolelyas a

result of Mr. Fergason’s convictions:

The Judgments of Conviction in the criminal cas@aeh
become final. The proof of the facts necessasugtain the
conviction are, therefore, conclusive evidenceia forfeiture
action against . . . BRYAN M. FERGASON . . . antisg all
elements of the forfeiture complaint.

(4ROA at 709.) The District Court’s Order makesatioer legal or factual finding
to support its bare conclusion that the funds doathin Mr. Fergason’s bank

account were proceeds from illegal activity. (3R&#699-703.) Simply put, Mr

o=
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Fergason’s convictions do not constitute “conclasvidence” that LVMPD
satisfied all elements of the forfeiture compldiatause none of the convictions
are linked with the funds in Mr. Fergason’s bankaamt.

NRS 179.1173(5) provides that Mr. Fergason’s cdions are “conclusive
evidence of all facts necessary to sustain theicbor[s].” As detailed in the
Opening Brief! none of Mr. Fergason’s convictions required thg jo find that
the funds in Mr. Fergason’s bank account were tbegeds of criminal activity.
(SeeOp. Br. at 2-4.) LVMPD concedes that not one of Mergason’s twenty-five
counts for possession of stolen property involhesftinds in Mr. Fergason’s bar
account—all the counts consistedafgible gooddike camping equipment,
artwork, spa chemicals, and computeiSedAppellent’s Appendix [‘AA], at 1-

12)

4 LVMPD misapprehends Mr. Fergason’s argumentsrdagg NRS

179.1173(5) and issue preclusion—incorrectly cotitegthat Mr. Fergason faile
to raise such arguments below. (Ans. Br. at 2224:2.) In essence, LVMPD is
attempting to use NRS 179.1173(5) as a form okiggaclusion to contend that
convictions establish that the funds in Mr. Fergesbdank account were the
proceeds of criminal activity.SgeAns. Br. at 33:6 — 34:15.) The purpose of M
Fergason’s comparison of NRS 179.1173(5) with thetrthe of issue preclusion
Is to demonstrate that LVMPD cannot rely upon Metgason’s convictions to
establish that the funds contained in his bank aticavere the “proceeds
attributable to the commission or the attemptedro@sion of any felony.”See
NRS 179.1164(1)(a) (enumerating property that igesi to forfeiture). Mr.
Fergason raised this argument below in his Oppwostt Motion for Summary
Judgment and Other Relief (“Opposition”) as folloildone of the cited to
allegations in the Complaint or Motion for Summandgment indicate that the
amounts seized from Fergason’s account were atibbeito felonies allegedly
committed by Fergason.” (3ROA at 664.)

3%

k

=
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Thus, issue of whether the funds in Mr. Fergasbaigk account were the
proceeds of criminal activity was not relevant iy af his convictions—Ilet alone
a “fact[] necessary to sustain the convictiobéeNRS 179.1173(5). Stated
differently, none of Mr. Fergason’s convictionsuegd the State to prove that the

funds in his bank account were the proceeds oficahactivity. As a result,

—F

LVMPD cannot rely upon Mr. Fergason’s convictioisscanclusive evidence tha
the funds in his bank account were subject to fonfe.

In sum, the District Court misapplied NRS 179.15§3(None of Mr.
Fergason’s convictions operate as “conclusive emdéthat the funds in his bank
account are proceeds of criminal activity. Whaswacessary to sustain Mr.
Fergason’s criminal convictions and what is neagssademonstrate that the
funds contained in his bank account are proceedsmfnal activities are two

separate propositions.

a. LVMPD’s Attempt to Rely on the Definition of “Willf ul
Blindness” in NRS 179.11635 is Misplaced—it is Padf the
“Innocent Owner” Defense.

NRS 179.1164, which enumerates the types of prpplest are subject to
forfeiture, provides that “[p]roperty may not, teetextent of the interest of any
claimant, be declared forfeitdxy reason of an act or omission shown to have
been committed or omitted without the knowledgensent or willful blindness of
the claimant” NRS 179.1164(2) (emphasis added). This prowigirovides a
defense to innocent property owners who were urawoifand not willfully blind

to) the fact that their property is subject to &mdire (e.g. the property is the
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proceeds of criminal activity).NRS 179.11635, in turn, defines “willful
blindness” as “the intentional disregard of objeetiacts which would lead a
reasonable person to conclude that the propertyderged from unlawful activity
or would be used for an unlawful purpose.” Thhbs, ‘innocent owner” defense
not available to someone who is willfully blind faicts that demonstrate the
property at issue was used in, or is the procetdsiminal activity. Compare
NRS 179.1163%vith NRS 179.1164(2).

LVMPD attempts to turn the “innocent owner” defeins® a sword,
contending that the “District Court would have hadntentionally disregard [the
facts highlighted in the Answering Brief] to sidé&hvFergason’s position.” (Ans
Br. at 35:13-16.) In essence, LVMPD is attemptimghift its onerous burden of
clear and convincing evidence onto Mr. Fergasonnaakle him prove the funds

his account are not subject to forfeiture. Thguanent fails.

> NRS 179.1164 is modeled on The Anti-Drug Abuse &c988, which
amended federal forfeiture laws to provide thajd[oonveyance shall be forfeite
under this subparagraph to the extent of an intefean ownerpy reason of any
act or omission established by that owner to haeet committed or omitted

without the knowledge, consent, or willful blindne®f the owner’ United States

v. One 1983 Mercedes Benz 3808b. 89-31231991 WL 276262, at *26th Cir.
1991) (emphasis added). This provision, which sidsequently amendeskel8
U.S.C. § 983(d), is commonly referred to as thedcent owner” defensdJnited
States v. One 1973 Rolls Royce, V.I.N. SRH-1,6256.3d 794, 799 (3d Cir.
1994). Congress enacted the “innocent owner” defém limit the government’s
“power to seize property that by all appearances legitimate.” Id. “For
example, a landlord might forfeit an apartment ctexpf a tenant was caught
dealing drugs from an apartment, or a father whiblbaned his son the family ca
might lose it if the son were caught transportingggd therein.”ld.

S

n

d
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Neither NRS 179.11635 ndIRS 179.1164(2) modify the burden of the
party seeking forfeiture to prove—by clear and énowmg evidence—that the
property is subject to forfeiture under NRS 1794(1¢. SeeNRS 179.1173(3).
Instead, if—and only if—the party seeking forfeg@dirst meets it burden
demonstrating the property is subject to forfeittinen a claimant may contest
forfeiture on the basis that he or she is an innboener pursuant to NRS
179.1164(2). The definition of “willful blindnes$ias no bearing upon the fact-
finder’s decision as to whether the party seekorefture has met its burden of
proof to demonstrate, by clear and convincing ewiee that the property is subje
to forfeiture. SeeNRS 179.1173(3).

Here, NRS 179.1164(2) is inapplicable to this nmattdr. Fergason is not
relying upon the “innocent owner” defense. Instédd Fergason contends that
LVMPD failed to meet its burden to demonstrate—l®acand convincing
evidence—that the funds in his account are subgefcirfeiture. SeeNRS

179.1173(3).

2. LVMPD Cannot Rely—for the First Time on Appeal—ondets that
are Outside the Record, Inadmissible, Irrelevantcado not Suppor
the District Court’s Imposition of Summary Judgment

LVMPD’s Answering Brief lists six “facts” which itontends constitute
clear and convincing evidence that the funds inidrgason’s bank account we

the proceeds of criminal activity:

(A) LVMPD executed search warrants which led to thealisry of
receipts showing Mr. Fergason’s bank account;

(B) LVMPD seized various items from Mr. Fergason’s Baik
America safe deposit box;

2Ct

€
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(C) Mr. Fergason only had a job with a moving compaoryaf few

months;
(D) Mr. Fergason asked Ms. Trevarthen for advice aibétre to
store cash and the types of accounts to use;
(E) This Court affirmed Mr. Fergason’s criminal coniects; and
(F) Ms. Trevarthen would deposit cash into her bankat

(Ans. Br. at 25:14 — 27:14.) LVMPD’s attempt tdyren these “facts” to support

the District Court’s grant of summary judgmentdail

First, the vast majority of the evidence cited BWMPD are excerpts of tria|

transcripts which LVMPD failed to adduce below. cAadingly, the newly-
presented transcript excerpts atgside the recoraf this matter and LVMPD
may not introduce them for the first time on appeaécond, the newly-presente
transcript excerpts are irrelevant. They primainiolve testimony regarding the
actions of Mr. Fergason’s co-defendants Tonya (séa Trevarthef\“Ms.
Trevarthen”) and Damon Monroe (“Mr. Monroe”). Asch, the testimony is
irrelevant and inadmissible with respect LVMPD teatpt to prove that the fund

contained in Mr. Fergason’s bank account are tbegads of criminal activity.

a. This Court should Reject LVMPD’s Attempt to Interje ct
Evidence into this Appeal that Was Not Presented Baw
and is Thus Outside the Record of this Matter.

“Matters outside the record on appeal may not Insidered by an appellat

court and reference to such matters is impropBeke Res., Inc. v. Dist. C113

® SeeRespondent’s Suppl. Appendix [‘SA”], Vol. 2, at 386. Hereinafter,
citations to Respondent’s Supplemental Appendikiminediately be preceded
the volume number (e.g., “2SA”).

[9)

e
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Nev. 1062, 1068 n.5, 944 P.2d 843, 848 n.5 (198Kreover, facts contained “if
the briefs of counsel will not supply a deficiennythe record.”Jernigan v.
Sheriff, Clark Cnty.86 Nev. 387, 389, 469 P.2d 64, 65 (1970).

Here, the vast majority of the evidence cited byMRD is not part of the
record of this matter. Specifically, the citatidodrial testimony regarding
subparts (A), (B), (C), (D), and (E) are all basedcevidence that is outside the
record with one exceptionComparelSA at 173-74vith 2ROA at 417-29;
compare3SA at 469-470, 474-Akith 2ROA at 415-16¢compare2SA at 394with
2ROA at 415-16¢comparelSA at 77-78vith 2ROA at 417-29compare3SA at
430with 2ROA at 415-16.) The one exception—the one citabittrial testimony
that is in the record—is completely unrelated to Mergason: “Trevarthen
testified that Monroe did not have a job and tratdarnings did not cover the
monthly bills for their household.”Gomparel SA at 71with 2ROA at 421.)

Accordingly, this Court should reject LVMPD'’s attptrto introduce
evidence for the first time on apped#deke Res., Inc113 Nev. at 1068 n.5, 944
P.2d at 848 n.5]ernigan 86 Nev. at 389, 469 P.2d at 65.

b.  Even Assuming this Court Considers LVMPD’s New
Evidence Presented for the First Time on Appeal, &
“Evidence” is Irrelevant and Inadmissible.

Even if this Court evaluates the new evidence gtedented by LVMPD

for the first time on appeal, the evidence uttéalis to establish a link between t

! Similarly, this Court should reject the vast nmayoof LVMPD’s statement

of the facts, as it is also primarily composedwéience that is outside the record.

(SeeAns. Br. at 8:3 —13:11.)

-—
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funds in Mr. Fergason’s bank account and any caragtivities. Accordingly, it
IS not clear and convincing evidence that the funddr. Fergason’s bank accou
are the proceeds of criminal activitiecSee Schokd 08 Nev. at 91, 824 P.2d at
291-92.

First, LVMPD’s contention that it located receigt®owing Mr. Fergason’s
bank account is irrelevant. Even assurhingMPD located Mr. Fergason’s ban
account through receipts obtained while executisgaach warrant, there is no
evidence connecting the receipts to criminal afstivbee id. 108 Nev. at 91, 824

P.2d at 291-92.

Second, LVMPD'’s assertion that it seized partictilmns in a safety depos

box at adifferent bank location does not demonstrate that the funts bank
account are the proceeds of criminal activitged€3RA 474-75 (indicating that
officer executed search warrant for safety depmsitat different bank location
than the bank location where search warrant wasutge for funds).)

Third, even assuming Mr. Fergason only had ondgol short period of
time—which the trial transcript of Ms. Trevarthetéstimony fails to establiSh-
such a fact would not demonstrate that the funddrinFergason’s bank account

were proceeds from criminal activity. Moreovereevf Ms. Trevarthen’s

8 Notably, the trial transcript cited by LVMPD doest establish who was

identified on the bank account receipts or the psepof the receipts (i.e. whethe
the unnamed account holder was making a depoaitthdrawal). (3RSA at
469-70.)

’ Ms. Trevarthen’s testimony is that she only knéwree job Mr. Fergason

held, not that she knew his complete work histd8§ee2RSA at 394.)

D

=
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testimony of Mr. Fergason’s work history was asatesive as LVMPD suggests
it would be inadmissible speculatio®eeNRS 50.025 (“A witness may not testi
to a matter unless . . . [e]vidence is introduagfigent to support a finding that

the witness has personal knowledge of the matter.”)

Fourth, LVMPD'’s assertion that Ms. Trevarthen hackg advice to Mr.
Fergason “about where to store cash and the tyfpsscounts to use” after
assisting him with moving stolen property is ngygorted by LVMPD’s own
citation (which is outside the record). Ms. Tralian’s testimony is that Mr.
Monroe and possibly Mr. Fergason had asked for her advice about @etifs of
Deposit (a “CD”)—there is no connection to stoleapgerty or any other criminal
activity in Ms. Trevarthen’s testimony. (2SA at)433.) Moreover, Ms.
Trevarthen had previously testified before a grang that she did not have
anything to do with setting up Mr. Fergason’s bankount. Id.)

Fifth,"* LVMPD’s citation of Ms. Trevarthen’s testimony @gling what sh
did with her own bank accounts is irrelevant astvwiia Fergason did with his
bank account. Moreover, whether Mr. Monroe haegssdo Ms. Trevarthen’s

bank accounts is not relevant to Mr. Fergason’« lamcount.

10 Ms. Trevarthen’s testimony is unclear. She stdtbad worked at a bank

before, so [Mr. Monroe] had asked for my adviceuwtltbe CD’s, as well as Bryan.

When they were all there we’d had converstatiogf2RSA at 430.) Itis unclear
whether Ms. Trevarthen’s testimony is that Mr. Fe@n also asked for her advig
on CDs or that he was merely present when Mr. Mewlid so. $ee id).

1 LVMPD’s contentions regarding this Court’s orddfirming Mr. Fergason’:

conviction are addressed belowees |11.D, infra.

fy

D

©
(9]
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In sum, this Court should reject LVMPD’s attempiritroduce evidence fo
the first time on appeaPeke Res., Inc113 Nev. at 1068 n.5, 944 P.2d at 848
Jernigan 86 Nev. at 389, 469 P.2d at 65. Even if thistf€oonsiders LVMPD’s
new evidence, the evidence fails to prove, by c@ar convincing evidence, that
the funds in Mr. Fergason’s bank account are tbeq®ds of criminal activities.

See Schokd 08 Nev. at 91, 824 P.2d at 291-92.

C. LVMPD’s Contention that Mr. Fergason Failed to Preent Evidence in
his Opposition to the Motion for Summary Judgment § Misplaced;
LVMPD Failed to Meet its Initial Burden Under NRCP 56.

For the first time in its Answering Brief, LVMPD otends that the District
Court properly granted LVMPD’s Motion for Summarnydgyment because Mr.
Fergason did not attach evidence to his Opposit{@ms. Br. at 28:3 — 31:13.)
Below, LVMPD did make any such contention. (AAl1&tl-32.) Nor was it the
basis of the District Court’s decision to grant saany judgment. (3ROA at 702.

Regardless, LVMPD’s new argument fails for two mamnreasons. First,
because LVMPD failed to meet its initial burderdemonstrate the absence of &
genuine issue of material fact, the burden of pcada never shifted to Mr.
Fergason. Second, assumiagguendo that LVMPD met its initial burden, the
District Court erred in refusing to give Mr. Fergaghe opportunity to conduct

discovery pursuant to NRCP 56(f).

1. Because LVMPD Failed to Meet Its Initial Burden tBrove the
Absence of a Genuine Issue of Material Fact, therl@en of
Production Never Shifted to Mr. Fergason.

As explained above, under NRCP 56, “[t]he party mgWor summary

judgment bears the initial burden of productioishow the absence of a genuine

P-4

|1 >4
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issue of material fact.Cuzze v. Univ. & Cmty. Coll. Sys. of Nevati2a3 Nev.
598, 602, 172 P.3d 131, 134 (2007)If the party moving for summary judgmen
satisfies its initial burden, the nonmoving partyshproduce evidence to
demonstrate that there is a genuine issue forttiad nonmoving party “may not
rest upon the mere allegations or denials of fitshding.” NRCP 56(e).
However, if the moving party does not satisfy itsial burden, the
nonmoving party does not have an obligation to pcedanything.See Maine v.
Stewart 109 Nev. 721, 728, 857 P.2d 755, 759 (1993) exjdained by this Cour

In reversing a district court’s decision to gramtmsnary judgment on fraud claim

We conclude that [the moving party] did not mestlirden
under NRCP 56(e) and, therefottee burden of production
never shifted to thgnonmoving parties . . . Stated
differently, since [the moving party] did not denstrate the
absence of fraud, the [nonmoving parties] were unde
obligation to produce evidence of fraud. Theitdiat
allegations of fraud must be presumed to be carrect

Id. (emphasis addeddccordAdickes v. S. H. Kress & C&98 U.S. 144, 160
(1970) (“Because respondent did not meet its ifimden of establishing the
absence of a policeman in the store, petitionez tiwa&s not required to come

forward with suitable opposing affidavits¥jNissan Fire & Marine Ins. Co. v.

12 Because LVMPD bore the burden of persuasionalt ttihad to “present

evidence that would entitle it to a judgment asadten of law in the absence of
contrary evidence” to obtain summary judgmeloat.
13

The Nevada Supreme Court has adopted the festaradard applied to a
motion for summary judgment as set forth by thetéthiStates Supreme Court i
Anderson v. Liberty Lobby, In&77 U.S. 242 (1985), as well asGelotex Corp.
v. Catrett 477 U.S. 317 (1986), arMatsushita Electric Industrial Co. v. Zenith
Radiq 475 U.S. 574 (1986)See Woodl121 Nev. at 730-31, 121 P.3d at 1030-3
Moreover, federal cases interpreting the Feder&daf Civil Procedure “are

—

—
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Fritz Companies, In¢210 F.3d 1099, 1102-03 (9th Cir. 2000) (“If a nmayparty
fails to carry its initial burden of production etimonmoving party has no
obligation to produce anything. In such a casentnmoving party may defeat
the motion for summary judgment without producimgthing.”) (citations
omitted).

Here, as demonstrated above, LVMPD failed to nteanitial burden to
demonstrate the absence of a genuine issue ofieldéet. Specifically, LVMPD
adduced no evidence—Ilet alone clear and convirmidence—that “traced any
of the funds in the account to any criminal acyivit . .” SeeSchoka108 Nev. at
91, 824 P.2d at 291-92. Instead, LVMPD and theridtCourt relied solely upor
Mr. Fergason’s criminal convictions—which did n&rfain to the money in Mr.
Fergason’s bank accountSge2ROA at 334-35; 3ROA at 702.) Because LVM
did not meet its initial burden under NRCP 56(ej), Mergason was under no
obligation to produce evidence to oppose the MdiorSummary JudgmenGee

Maine v. Stewartl09 Nev. at 728, 857 P.2d at 759.

2. Even Assuming this Court Finds that the Burden ofdtluction
Shifted to Mr. Fergason, the District Court Abuséid Discretion in
Denying Mr. Fergason’s Request for NRCP 56(f) Disaoy.

Under NRCP 56(f), a court may deny or continue aandor summary

judgment where “[s]hould it appear from the affidawf a party opposing the

strong persuasive authority” in interpreting thev&lda Rules of Civil Procedure
“because the Nevada Rules of Civil Procedure aseda large part upon their
federal counterparts.Executive Mgmt. Ltd. v. Ticor Title Ins. Cth18 Nev. 46,
53,38 P.3d 872, 876 (2002)as Vegas Novelty v. Fernangd@p6 Nev. 113, 119,
787 P.2d 772, 776 (1990).

PD
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motion that the party cannot for reasons statesigmteby affidavit facts essential
justify the party’s opposition . . . .” “A distticourt’s decision to refuse such a
continuance is reviewed for abuse of discretiofwiation Ventures, Inc. v. Joan
Morris, Inc, 121 Nev. 113, 118, 110 P.3d 59, 62 (2005).

So long as “no dilatory motive is shown,” a digteourt abuses its
discretion by refusing a request for NRCP 56(fraisery where the party
opposing summary judgment “seeks additional timeotaduct discovery to
compile facts to oppose the motiond.; see also Ameritrade, Inc. v. First
Interstate Bank of Nevada05 Nev. 696, 700, 782 P.2d 1318, 1320 (1989)
(finding district court abused its discretion byngimg party’s request for NRCP
56(f) discovery where the party had not been dijato conducting discovery);
Halimi v. Blacketoy 105 Nev. 105, 106, 770 P.2d 531, 531-32 (198n&.

Here, Mr. Fergason made a proper application foCR6(f) discovery in
his Opposition to the Motion for Summary Judgmegi@ee3ROA at 665-66.) Mr
Fergason detailed the information that he would seerder to demonstrate that
the funds in his bank account were not the proceédsminal activity. Gee id)
Mr. Fergason listed certain documents he would seekcertain individuals he
would depose. See id. Mr. Fergason included a supporting affidavit—as
required by NRCP 56(f).1d. at 656.) LVMPD did not address Mr. Fergaon’s

request for NRCP 56(f) discovery in a reply bilefr at oral argument. (AA at

4 LVMPD failed to file a reply brief to Mr. FergassrOpposition. (AA at

131-32.)
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131-32.) The District Court did not address Mndason'’s request for NRCP
56(f)—neither at oral argument nor in its Orddd.;(3ROA at 699-703'5

LVMPD also contends that the District Court “lik&t§ denied Mr.
Fergason’s request for discovery because it puggiyrtfailed to satisfy the strict
requirements of NRCP 56(f).” (Ans. Br. at 31:4-&pwever, LVMPD provides
no reasoning behind its bare assertion that Migdseam failed to comply with
NRCP 56(f). (d.)

To obtain relief under NRCP 56(f), a nonmoving pantst “provide an
affidavit giving the reasons why the party cannatsent facts essential to justify

the party’s opposition."Choy v. Ameristar Casinos, Ind.27 Nev. __, , 265

15 In its Answering Brief, LVMPD contends that Mr.rigason has “waived”

his ability to “ask for additional discovery” becmihe did not make such a requ
in his Opening Brief. (Ans. Br. at 28:9-11, 31.:8-)1 However, Mr. Fergason ma
now raise the District Court’s error with respexthe denial of his request for
NRCP 56(f) discovery because LVMPD argudsfthe first time in its
Answering Brief—that summary judgment was proper because Mr. Bergdid
not attach any evidence to his Opposition to théidvhofor Summary Judgment.
SeeNRAP 30(b)(5),cf. Moon v. McDonald, Carano & Wilson LL.P29 Nev.
___n.3, 306 P.3d 406, 410 n.3 (2013) (finding thatiing party had not waived
iIssue it did not raise in initial brief where argemb was made in response to
contention made in opposition). Regardless, tlogrOmay elect to address
arguments raised for the first time in a reply bridee Powell v. Liberty Mut. Fire
Ins. Co, 127 Nev. __, n.3,252 P.3d 668, 672 n.3 (2079 is our prerogative
to consider issues a party raises in its replyf baued we will address those issue
if consideration of them is in the interests otiges.”); Berrum v. Georgette60
Nev. 1, 98 P.2d 479, 480 (1940) (electing to addiesue raised for first time in
reply brief).

1 Notably, LVMPD is unable to analyze the Distriat’s reasoning

because no basis exists to do so—neither LVMPOh®District Court addresse
Mr. Fergason’s request for NRCP 56(f) discovery.
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P.3d 698, 700 (2011) (internal quotation marks tadjt Mr. Fergason provided

an affidavit giving the reasons why he was unablerésent evidence to oppose

the Motion for Summary Judgment. (3BROA at 666.). Mergason stated that he

needed to “conduct discovery in the form of subpeahat are outlined in the
Opposition and that those records will create gemigsues of material fact as tg
the source of the funds that were seized by [LVMPRId.) Mr. Fergason noted
that the “records will allow him to dispute thaetmonies were obtained as a re
of the commission of any alleged crime” and that‘tiax records and bank recor
will show [the] legitimate sources of the fundghe seized account . . . .1d()

In sum, this Court should reject LVMPD'’s contentieraised for the first
time in its Answering Brief—that summary judgmesproper because Mr.
Fergason did not attach any evidence to his OpposiMr. Fergason was not
required to adduce any evidence because LVMPDdfédeneet its initial burden
to “show the absence of a genuine issue of matacal’ Cuzze123 Nev. at 602,
172 P.3d at 134. Assumingrguendgq this Court finds that LVMPD met its initig
burden under NRCP 56(e), then the District Couusal its discretion by failing
to allow Mr. Fergason to conduct NRCP 56(f) disegvesee Aviation Ventures,
Inc, 121 Nev. at 118, 110 P.3d at é2neritrade, Inc.105 Nev. at 700, 782 P.2d
at 1320;Halimi, 105 Nev. at 106, 770 P.2d at 531-32.

D. The Law-of-the-Case Doctrine is Inapplicable; the Brfeiture Matter
and the Criminal Matter are Two Different Proceedings.

Simply put, the law-of-the-case doctrine does pmiyato different cases,

even if they are relatedsee Jewish War Veterans of the U.S. of Am., Irigates

14

|
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506 F. Supp. 2d 30, 39 (D.D.C. 2007) (holding ldvire-case doctrine did not
apply to ancillary litigation)see also Sheet Metal Workers’ Int'l Ass’n Local 15
AFL-CIO v. Law Fabrication, LLC237 F. App’x 543, 549 (11th Cir. 2007)
(“[T]he law of the case doctrine does not applysaese jnter alia, it was a
different case.”). Here, the forfeiture matter &nel criminal matter are separate
cases. Accordingly, the law-of-the-case doctrioesdnot apply See Jewish War
Veterans of the U.S. of Am., InB06 F. Supp. 2d at 38¢e also Sheet Metal
Workers’ Int'| Ass’n Local 15, AFL-CI(237 F. App’x at 549’

Regardless, LVMPD'’s contention that this Court poasly decided that thg
funds contained in Mr. Fergason’s bank account wexgroceeds of criminal
activities is nothing more than linguistic gymnasti (Ans. Br. at 38:12 — 38:13.)
Mr. Fergason appealed his conviction, contendimgairt, that the evidence
presented at his trial was “impermissibly basediocorroborated accomplice
testimony.” (3SA at 680.) This Court rejected Aergason’s argument based
upon the fact that the officer’s testimony corraied Ms. Trevarthan’s testimon
(Id.) This Court did not find that the officer’s tesony had linked the money in

Mr. Fergason’s bank account with any criminal astiv(ld.) In fact, the only

7 LVMPD’s selective quotation diVhite v. United State871 F.3d 900 (7th
Cir. 2004) is unavailing. There, the Court fouhdtta prisoner was barred from
collaterally attacking his conviction through a taf habeas corpus based upon
language contained in 28 U.S.C. § 2244(b)(3) bexaesad presented the sam
arguments in his direct appeal, which were flagjgcted as frivolousld. at 902-
03. Put differently, the collateral attackWhitewas the same case—his crimin;
case.See id.
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items of evidence discussed by this Court werdeéatdems in Fergason’s storag
unit and gallery tags linking Fergason to stoldwark in his home.” Id.)

In sum, the law-of-the-case doctrine is inappliedb this matter because
is a different caseSee Jewish War Veterans of the U.S. of Am., 306. F. Supp.
2d at 39;see also Sheet Metal Workers’ Int'l Ass’n Local ABL-CIQ, 237 F.
App’x at 549. Even if it were, this Court did rfotd that the funds contained in
Mr. Fergason’s bank account were the proceedsrofral activity when it
affirmed Mr. Fergason’s convictions. (3SA at 6/3)8

1. CONCLUSION

Because LVMPD failed to meet its initial burden antiRCP 56(e) to
establish—>by clear and convincing evidence—theratesef a genuine issue of
material fact as to whether the funds in Mr. Feogasaccount were the proceed
of criminal activity, this Court should reverse thistrict Court’s imposition of
summary judgmentSee Cuzzel23 Nev. at 602, 172 P.3d at 134. Much like tf
state inSchokalLVMPD has produced “no evidence which traced antheffunds
in the account to any criminal activity” and thud dot establish that the funds
were subject to forfeiture. 108 Nev. at 91, 82Z4drat 291-92.

DATED this 2 day of March, 2015.

BAILEY <+KENNEDY

By:_/s/ Paul C. Williams
DENNIS L. KENNEDY
Nevada Bar No. 1462
PAUL C. WILLIAMS
Nevada Bar No. 12524
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sanctions in the event that the Brief is not infoomity with the requirements of
the Nevada Rules of Appellate Procedure.

DATED this 2 day of March, 2015.

BAILEY +KENNEDY

By:_/s/ Paul C. Williams
DENNIS L. KENNEDY
Nevada Bar No. 1462
PAUL C. WILLIAMS
Nevada Bar No. 12524
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