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IN THE _EIGHTH JUDICIAL DISTRICTY COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF CLARK

06C212068
PWHC
Pelition for Writ of Habaas Corpus

e

SJOSEPH A, HENDERSON . m

Petitioner,
Y.
PETITION FOR WRIT
OF HABEAS CORPUS
STATE OF NEVADA , (POSTCONVICTION)
Respondent,
INSTRUCTIONS:

(1) This petition must be legibly handwritten o typewritten, signed by the petitioner and verified,

(2) Additional pages are not permitted cxcept where noted or with respect to the facts which you
rely upon to support your grounds for refief. No citation of authorities need be furnished. If briefs or
arguments are submitted. they should be submitted in the form of a separate memorandum,

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to
the amount of money and securities on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained. If you are
in a specific institution of the Department of Corrections, name the warden or head of the institution. If
you're not in a specific institution of the Department but within its custody, name the Director of the
Depariment of Corrections.

{3) You must include all grounds or claims for relief which you may have regarding your
conviction or sentence. Failure to raise all grounds in this petition may preclude you from filing Future
petitions challenging your conviction and sentence.

(6) You must allege specific facts supporting the claims in the petition you file seeking relief
from any conviction or sentence. Failure to allege specific facts rather than just conclusions may cause
your petition to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that
claim will operate to waive the attorney~client privilege for the proceeding in which you claim your counsel

was ineffective,

RECEVED
JEove
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(7} When the petition is fully completed, the original and one copy must be filed with the clerk of
the state district court for the county in which you were convicted. One copy must be mailed to the
respondent, one copy to the Attorney General's Office, and one copy to the district attomey of the county
in which you were convicted or to the original prosecutor if you are challenging your original conviction or
sentence. Copies must conform in all particulars to the original submitted for filing.

PETITION

I. Name of institution and county in which you are presently imprisoned or where and how you
are presently restrained of your liberty: _E1Y STATE PRISON WHITEPINE NEVADA

2. Name and location of court which entercd the judgment of conviction under attack:
EIGHTH JUDICIAL DISTRICT COQURT

3. Date of judgment of conviction: SEPTEMBER 24th 2008

4. Casenumber:  £212968

3. (@) Length of sentence: 10 LIFE SENTENCES PLUS 40 vears to 90 vears

(b} If sentence is death, state any date ubon which execution is scheduled:

6. Are you presently scrving a sentence for a conviction other than the conviction under attack in

this motion? Yes No X
If “yes”, list crime, case number and sentence being served at this time:

7. Nature of offense involved in conviction being challenged: ROBBERY ,KIDNAP ,ASSULT

SEXUAL ASSULT.BURGLARY,CONSPIRACY:

8. What was your plea? (check one):
(a) Notguilty _x (b) Guilty {¢) Nolo contendere

9. 1f you entered a plea of guilty to one count of an indictment or information, and a plea of not
guilty 1o another count of an indictment or information, or if a plea of guilty was negotiated, give details:

10.  Ifyou were found guilty after a plea of not guilty, was the finding made by: (check one)
(a)y Jury _ X (b) Judge without a jury

I1. Did you testify at the trial? Yes ' Ne X

12. Did you appeal form the judgment of conviction? Yes X No

13. If you did appeal, answer the following:.
(a) Name of Cour: EIGHTH JUDICIAL DISTRICT COURT  #16
(b) Case number or citation: C212968
{c) Result: FOUND GUILTY BY JURY




»§

L

(d) Date of result; JUNE 26th_ 2008
{Attach copy of order or decision, if available.)

14. If you did not appeal, explain briefly why you did not:

I5. Other than a direct appeal from the judgment of conviction and sentence, have you previously
filed any petitions, applications or motions with respect 1o this Judgment in any coun, state or federal?
Yes _X No

16. 1f your answer to No. 15 was “yes”, give the following information:
(a)(1) Name of court:_EIGHTH JUDICIAL DISTRICT COURT #16
(2) Nature of proceeding: MOTION TO DISMISS COUNSEL ;MOTION FOR DISCOVERY;

(3) Grounds raised;

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes No X

(5) Result;

(6) Date of result;

(7) If known, citations of any written opinion or date of orders entered pursuant to such result:

(b) As to any second petition, application or motion, give the same information:
(1) Name of court:
(2) Nature of proceeding;

(3) Grounds raised;

(4) Did you receive an cvidentiary hearing on your petition, application or motion?
Yes No

(5) Result:

(6) Date of result:

(7) If known, citations of any written opinion or date of orders entered pursuant to such a

result:

(c) Asto any third or subsequent additional applications or motions, give the same
Information as above, list them on a separate sheet and attach.
(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action
taken on any petition, application or motion?
(1) First petition, application or motion? Yes No
Citation or date of decision:
(2) Second petition, application or motion? Yes No
Citation or date of decision:
(3} Third or subsequent petitions, applications or motions? Yes No
Citation or date of decision:
(e) If you did not appeal from the adverse action on any petition, application or motion, explain
bricfly why you did not. (You must relate specific facts in response to this question. Your fesponse may
be included on paper which is 8 % by 11 inches attached to the petition. Your response may not exceed
five handwritten or typewritten pages in length. )
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17. Has any ground being raised in this petition been previously presented 1o this or any other
court by way of petition for habeas corpus, molion, application or any other postconviction proceeding?  If

50, identify:
(@) Which of the grounds is the same: NA
(b) The proceedings in which these grounds were raised: NA

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 4 by 11 inches attached to
the petition. Your response may not exceed five handwritten or typewritten pages in Iength.)

NA

18. " if any of the grounds listed in No.’s 23(a), (b), (c) and (d), or listed on any additional pages
you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate specific
facts in response to this question. Your response may be included on paper which is 8 % by El inches
attached to the petition. Your response may not exceed five handwritten or typewritten pages in length.)__

NA

19.  Are you filing this petition more than one year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay. (You
must relate specific facts in response to this question. Your response may be included on paper which is
8 %2 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten

pages in length ) NA

20. Do you have any petition or appeal now pending in any court, cither state or federal, as to the

Jjudgment under attack? Yes No _x
If yes, state what court and case number;

21.  Give the name of each attorney who represented you in the proceeding resulting in your

conviction and on direct appeal: VALERTE RADOSTA:NORMAN REED: SEDRICK BASSETTE

22. Do you have any future sentences to serve after you complete the sentence imposed by the

judgment under attack? Yes No X
If yes, specify where and when it is to be served, if you know:

23.  State concisely every ground on which you claim that you are being held unlawfully.
summarize briefly the facts supporting each ground. If necessary you may atiach pages stating additional
grounds and facts supporting same.

2 AA 004




r
£

Supporting FACTS (Tell your story bricfly without citing cases or law.):
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WHEREFORE, petitioner prays that the court grant petitioner relief to which he may be entitled
in this proceeding. Y,
EXECUTED at Ely State Prison, on the < day of the month of \7;(:; A..r-t(.q

oftheyear @ 25/ , '
@ﬂﬂZWW

74 Signature of petitioner

Ely State Prison
Post Office Box 1989
Ely, Nevada 89301-1989

Hon s
Signature of Attorney (if any)

Attorney for petitioner

Address

VERIFICATION
Under penalty of perjury, the undersigned declares that he is the petitioner named in the foregoing

petition and knows the contents thereof: that the pleading is true of his own knowledge, except as to those
matters stated on information and belicf, and as (o such matters he belicves them to be true.

bns o Ay yactbrogn_

yd 7 Petitioner

AIhE —
Attomney for petitioner
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UNIVERSITY MEDICAL CENTER
1800 Weat Charleston Boulevard
Las Vegas, Nevada 89102

Las Vegas Metro. Event Number - 040903-0158

MODE OF ARRIVAL: Las Vegas Metro Police Department
TIME OF SERVICE: 3:28 on 09/03/2004

CHIEF COMPLAINT: Sexual assault.

HISTORY OF PRESENT ILLNESS: The patient states that there was a knock at her deor at
about 11:30 last evening and that there was an Hispanic male who came to the door and he
said that someone had thrown his keys into the backyard. The patient states that her
boyfriend went into the garage to find a flashlight to assist him and then suddenly there
wera 2 black males that came into the home. The patient states she and her boyfriend
were both tied with plastic bands and that she was sexually assaulted on the couch,pn
missionary position by a black male and then she was Sexually assaulted on the bed with
her in missionary position. She states that the male who sexually assaulted her also
tied her ankles. She states that after the assailants were gone, she was able to get
loose from the restrains and that is when law enforcement became involved with the case.
The patient does state that there was penetration of the vagina with the penis of the
assailant 2 times. There was also finger penetration. She denies any anal or oral
penetration. The patient does state the suspect did masturbate her, she is unsure if he
did ejaculate. She does say that he sucked on her nipples, areas of the nipples are
swabbed and placed in the sexual assault kit for saliva. She states there was a black
gun used and that she has not had consensual intercourse in the last 5 days. The patient
is very upset and nervous but cooperative and very straight forward with her answers

during her examination.

PHYSICAL EXAMINATION:
GENERAL: This is an alert, oriented 29~year-old Oriental female who is here for a sexual

assault examination.

HEENT: There is blood noted over the bridge of the nose. The patient states this is
" from her boyfriend, who had a cut to his head and injury to his mouth. She had no
complaints of injury in this area. !

HEART: Regular rate and rhythm.

LUNGS: Respirations are even and unlabored.

ABDOMEN: Soft and nontender.
EXTREMITIES: The patient is able to move all extremities without difficulty. She does

have blood on her left forearm, on her left hand and on her left knee. These areas are
also swabbed. She does state that this is from her boyfriend, however.

PELVIC: Pelvic examination is done with the use of toluidine biue dye. There is a
increased redness at the introitus of the patient's vagina. Please see anatomical
drawing sheet for this. No adherence was made with the toluidine blue dye. The
increased redness is at 6 o'clock on the introitus. Light staining microscope was
negative for any sperm on slides prepared by this nurse. The slide is enclosed in the
sexual assault kit for further review by the Las Vegas Metro Crime Lab.

Sexual assault panel is done on the patient. Pregnancy test is reported as negative.
Urine toxicology screen is negative. ETOH is less than 10. Zithromax 1 gram is given
p.o. prophylactically, Tequin 400 mg, p.o., Ovral 2 tablets during her visit and 2 to
take in l2-hours. The patient is also given Flagyl 2 grams p.o. She is given crackers
to eat at this time and is encouraged to have breakfast a8 soon as she leaves., The
patient is given instructions on sexually transmitted diseases, sexual assault
instructions and sitz baths. She is to follow with the Rape Crisis Center. In 7 days

PATIENT: KIM, JULIE S ACCQUNT#: 00075882522

MR# : 000-625-003
JOB #: 327018 EX’H[B[T"A’
ADM. DATE:09/03/2004

DICTATED BY: Linda Ebbert, RN

ATTENDING:
EMERGENCY ROOM NOTE

Page 1 of 2




AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding ?74‘/7&1 ‘/7514

for Writ of %éaw (ovones (fast-Goviifion )

(Title of Document)

filed in District Court Case No. @Z/ Z?é/g?

-

[B/Does not contain the social security number of any person.

-OR-
[0 Contains the social security number of a person as required by:

A. A specific state or federal law, to wit-

(State specific law)
-OR-

B. For the administration of a public program or
for an application for a federal or state grant.

s 1/2 )
( (f)ate)
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The State of Nevada vs Joseph A Henderson

REGISTER OF ACTIONS

CAsE No. 05C212968

w W W W W W W W W

Felony/Gross
Misdemeanor
Date Filed: 06/29/2005

Location: Department 15

Case Type:

Cross-Reference Case C212968

Number:

Defendant's Scope ID#: 1502730
Low er Court Case Number: 05F05146

Supreme Court No.: 62629

RELATED CASE INFORMATION

Related Cases
05F05146X (Bind Over Related Case)

PARTY INFOFEMATION

Defendant Henderson, Joseph A

Plaintiff State of Nevada

Lead Attorneys
Julian Gregory

Retained

702-471-1436(W)

Steven B Wolfson
702-671-2700(W)

C HARGE INFORMATION

Charges: Henderson, Joseph A

CONSFIRACY TO COMMIT A CRIME

BURGLARY.

BURGLARY.

CONSFIRACY TO COMMIT A CRIME

KIDNAFPING IN FIRST DEGREE

KIDNAP WITH USE OF A DEADLY WEAFON

KIDNAPPFING IN FIRST DEGREE

KIDNAF WITH USE OF A DEADLY WEAFON

USE OF A DEADLY WEAFON OR TEAR GAS IN

COMMISSION OF A CRIME.

KIDNAFFING IN FIRST DEGREE

KIDNAF WITH USE OF A DEADLY WEAFON

USE OF A DEADLY WEAFON OR TEAR GAS IN

COMMISSION OF A CRIME.

CONSFIRACY TO COMMIT A CRIME

SEXUAL ASSAULT

SEXUAL ASSUALT

SEXUAL ASSAULT

SEXUAL ASSUALT

USE OF A DEADLY WEAFON OR TEAR GAS IN

COMMISSION OF A CRIME.

SEXUAL ASSAULT

8. SEXUAL ASSUALT

8. USE OF A DEADLY WEAFON OR TEAR GAS IN
COMMISSION OF A CRIME.

9. SEXUAL ASSAULT

9. SEXUAL ASSUALT

9. USE OF A DEADLY WEAFON OR TEAR GAS IN
COMMISSION OF A CRIME.

10.CONSFIRACY TO COMMIT A CRIME

PRrPOLOODNER

SO,

NNNOo oo

©

10.ROBBERY

11.ROBBERY

11.USE OF A DEADLY WEAFON OR TEAR GAS IN

Statute
199.480
205.060
205.060
199.480
200.320
200.310
200.320
200.310
193.165

200.320
200.310
193.165

199.480
200.366
200.364
200.366
200.364
193.165

200.366
200.364
193.165
200.366
200.364
193.165
199.480
200.380
200.380

193.165

Level
Gross Misdemeanor
Gross Misdemeanor
Felony
Felony
Felony
Felony
Felony
Felony
Felony

Felony
Felony
Felony

Felony
Felony
Felony
Felony
Felony
Felony

Felony
Felony
Felony
Felony
Felony
Felony
Felony
Felony

Felony

Felony

2AAO0

Date

01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900

01/01/1900
01/01/1900
01/01/1900

01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900

01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900

01/01/1900

01/01/1900
35



COMMISSION OF A CRIME.

12.ROBBERY 200.380 Felony 01/01/1900

12.USE OF A DEADLY WEAPON OR TEAR GAS IN 193.165 Felony 01/01/1900
COMMISSION OF A CRIME.

13.0OPEN OR GROSS LEWDNESS 201.210 Gross Misdemeanor 01/01/1900

14.BATTERY WITH THE USE OF A DEADLY WEAFPON AND 200.481-2E2 Felony 01/01/1900

SUBSTANTIAL BODILLY HARM

Events & Oroers oF THE Court

03/17/2011TConfirmation of Counsel (9:00 AM) (Judicial Officer Silver, Abbi)
| Request of Evidentiary Hearing

Minutes
03/17/2011 9:00 AM
- Ms. Kice confirmed as counsel for Deft. COURT SO ORDERED;
Public Defender's office to forw ard case file to Ms. Kice.
COURT FURTHER ORDERED, matter SET for status check on
trial setting. NDC 3/31/11 9:00 AM STATUS CHECK: TRIAL
SETTING / REQUEST FOR EVIDENTIARY HEARING...DEFT'S FRO
FPER PETITION FOR WRIT OF HABEAS CORFUS (FOST
CONVICTION)

" Parties Fresent
Return to Register of Actions

2 AA 036
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10
11
12

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
08/26/2011 11:4%:51 AM

WRIT .

STEPEIANIE B. KICE Q%« i-kﬁ“"‘“—
Nevada Bar No, 10105

THE KICE LAW GROUP, LLC. CLERK OF THE COURT
4532 W. Charleston Blvd.

Las Vegas, NV 89102

(702) 401-211 5 [phone]

(702} 973-9450 [fax]

Altomey for Petitioner

Joseph Henderson
EIGHFH JUDTCTAL DISTRICT COURT
CLARK COUNTY, NEVADA
JOSEPH HENDERSON, )
)
Petitionct, ) Case No. C212968
) Dept. No. XV
V. )]
)
) Date of Hcaring: December 1, 2011
) Time of Hearing: . 9:00 a.m,
)
RIENEE BAKER, Warden )
Ely State Prison, ¢t al., }
) (Not a Death Pepaliy Case)
Respondent. )
)

FPETITION FOR WRI'T OF HABEAS CORPUS
(POST-CONVICTION)
1. Name of instiluli'-(:}n and county in which you are presenily imprisoncd or where and
how you are presently restrained of your liberty: Ely State Prison, P.O. Box 1989, Ely, NV 82301
2. Name and ocation of court which entered the judgment of conviction under attack-

Eighth Judicial District, Las Vegas, Nevada, Clark County

3. Bate of judgnient of conviction: September 24, 2008

4. Case Number: C212968

5. (a) Length of senlence: Life with Possibility of Pareic

b. Are you presently scrving a sentence fora c-:}ﬁvictinn other than the conviction under

attack in this motion? Yes X No

If “yes”, list crime, ease number and sentenee being served at this time: Possession of a

1
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Conirolled Substance Case No.: €213960 Maximum term of 36 months. '
7. Nature ol offense involved in conviction being challenged: Connt 1 {Conspiracy to
Commit Burglary) —12 months in CCDC; Count 2 (Burglary While in Possession of 2

Firegim i ini igibility af 62 months in NDOC to run

maximum of 60 months with 3 minimum parole eligibility of 24 months in NDOC o run

consceutive with Count2; Covnt 4 {First Degree Kidoap ping with Use of a Deadly Weapon—to

LIFE with o minintum paroele oligibility after 60 months plus and equal and consecutive ferm

of LIFE with a minimum parole elivibility after 60 months to run consecutive to Count 3;

Count § {First Deeree Kidnappi Use of a Deadly Weapon)-fo LIFE with a mininium

parale cligibility after 60 months plus and equal and consecutive term of Life with a minimum
parole eligibility after 60 months plus and equal and comseculive term of LIFE with a

minimum parole eligibility after 60 manths for the ssc of a deadly weapon, to run consecutive

to Count 4; Count 6 (conspiracy to Commit Sexual Assault}-a maximum of 60 months with

a minimnm parole eligibility of 24 months in NDOC to run consecutive with Count 5; Count

7 (Sexnal Assault with Use of a Deadly Weapon)-to LIFE with a minimum parode eligibilify

after 120 months plis and equal and consecutive term of LIFE with a minimum parole

eligibility after 120 months for the use of a deadly weapon, to run concurrent to Connt 6:

Count 8 (Sexiral Assault with Use of a Deadly Weapon

parale eligibility after 120 months for the usc of 2 deadly Weapon, th run consecutive to Conai
8; Count 10 {Conspiracy fo Commit Robberyy-a maximuni of 60 months with a minimun

parole eligibility of 24 months in NDOC, to run consceutive with Count 9: Count 11 {Robhhbery

with usc of a Deadly Weapon)-a maximum of 180 months with a minimum of parde cligibility

of 72 months in the NDOC plus and equal and consecitive term of 180 months swith a

2
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minimun parole eligibility after 72 months in the NDOC for the use of a deadly weapon t¢ run
concurrent o Count 10; Count 12 {Robbery with Usc of a Deadly Weapon} a maximum of
180 months with a minimum parole eligibility of 72 months in the NDOC plus and cqual and

cansceutive term of 180 months with a minimum parole elicibili

after 72 months for the use

9.

arole eligibili

of 62 months in NDOC to run consecutive with Count 13,

What was your plea? {check one)
(@)  Nofguilty _X {c)  Guilly but mentally ill
by  Guiliy (¢y  Nolo conlendere

If you cntered a plea of guilty or guilty but mentally ill to one count of an indictment

or inlormation, and a plea of not guilty 1o another count of an indictiment or information, or if a plea

ol guilty or guilty but ntentally ill was negotiated, give details: NfA

10

1.
12.

13

14.
I5.

1f you were found guilty after a plea of not guilty, was the finding made by: heck o)
@ Juy _X

(b)  Judge withovtajury =

Did you testify at the trial? Yes__ No

Did you appeal from the judgmenl of conviction?

Yes _ X No
If you did appeal, answer the following:

(a} Name of court: Nevada Supreme Court

(b) Case number or citation: 52573

(©) Result: Denied Without Argnment

(d)  Daie of resnli: March 11, 2010 (Remittitur Issucd)
If you did not appeal, explain briefly why you did not:

Gther than a direct appeal from the judgiment of conviction and sentence, have you

28 || previously filed any petitions, applications or motions with respect to this judgment in any courl,

3
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statc or federal? Yes  No

_X

i6. If your answer te No. 15 was “yes,” give the (ollowing information:

(2)  Asto any first petilion, application or metion, give the same information:

(1)
2)
B
)

(3)
(6}
(@

Name ol court:

Mature of proceeding:

Grounds raised:

Did you receive an evidentiary hearing en your petition,
applicalion or motion? Yes  No_ _

Result:

Date of result;

I'known, citations ol any written opinion or date of orders entered
pursuant to such resuli:

(b)  Asto any second pelition, application or motion, pive the same

infortnation:

(1)
)
3
4

(3)
(6)
(7

Name of court:
Nature of procceding:
(rounds raised:

Did you receive an evidenliary hearing on your petiiion,
application or motion? Yes Mo

Result:
Date ol result:

IT known, citations of any wrilten opinion or date of orders eniered
pursuant to such result:

{c) As to any third or subsequent addilional applications or motions, give the

same infornation as above, list them on a scparate sheet and attach, NfA

(@  Did you appeal to the highest statc or federal court having jurisdiction, the

resuit or action laken on any pelition, application or motion? No.

(L)

2)

First petition, application or motion?
Yes No

Second petilion, application or motion?
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Yes_ No
{3) Third or subsequeni petitions, applications or motions?
Yes, No
Citation or date ol decision.
(c) It you did not appeat from the adverse action on any petition, application
or motion, explain bricfly why you did nat. {You muslt relute specific facts in response to this

questicn, Your response may be included on paper which is 8 ¥ by 11 inches attached to the

petition. Your response may not cxceed five handwritten or typewritten pages in length) N/A

Y4, Has any groung being raised in this petition been previously presented to this or

any other court by way of petition for hubeas corpus, motion, application or any other post-

E conviction proceeding? If so, identify: N/A

(a) Which of the grounds is the same:

{b) The proceedings in which thesc grounds were raised:

{c) Briefly explain why you are again raising these grounds. {You must relate
speeific lacts in response to (his question.  Your response may be incfuded on paper which is 8 %
by 11 inches attached ¢ the petition. Your responsc may not exceed five handwritien or
typewriiten pages in length.)

18.  Ifany of ihe grounds listed m Nos. 23(a), (b}, (¢) and (d), or listed on any
additional pages you have attached, were not previously presented in any other court, stale or
federal, list briefly what grounds were not so presented, and give your reasons for nol presenting
them. {You must relate specilic facts in response to this qucstion. Your response may be
inchided on paper which is 8 ¥ by 11 inches attached to the pelition. Your response may not
exceed five handwrillen or typewrillen pages in length.y  N/A

19. Are you filing this petition more than 1 year following the filing of the judement
of conviction or the filing of a decision on direct appeal? If so, state briefly the reasons lor the

delay. (You must retate specific facts in response tn this question. Your response may be

~—

3
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ineluded on paper which is 8 ¥ by 11 inches attached to the petition.  Your response may not
cxeced five handwrillen or lypewritten pages in length.)

20. Do you have any petition or appeal now pending in any coul, eilher state or
federal, as to the judgment under ailack? Yes No X

If yes, state what cc-ﬁrt and the case number:

21.  Give the name of cach attomey who represented you in the procceding resuliing in

your conviction and on direct appeal:

James Ruggeroli

i Nevada Bar No.: 7891

Lynn Avants

Nevada Bar No,: 6208
Violel Radosta
Nevada Bar No.: 5747
Norm Reed

Nevada Bar MNo.: 3795
Kedne Basseli
Mevada Bar No.: 4214
Howard Brooks
Mevada Bar No.: 3374

Clark County Public Defender’s Office
309 S, Third 5t., Suite 226
Las Vegas, NV 89155
22, Do you have any future sentences to serve aficr you complete the sentence

imposed by the judgment under attack:
Yes Ne _ X

23, Btatc concisely every ground on which you claim that you are heing held
unlawfulty. Summarize briefly the facts supporting each ground. Each claim is presented helow.
INTRODUCTION:

Eric Bermweig and his fiancee, Julie Kim, were in bed in the early morning hows of
scptember 3, 2004 when their doorbell rang. Mr. Bemnweig went downstaics to answer the door. The
man at the door-who the victims described as both “Hispanic™ or "Middle Faslem” at varying
times—told Mr. Bemsveig that his child had thrown his keys into Mr. Bemsweig’s backyard. This was
a ruse to get access 1o the residence. Both victims described assailants entering the residents with

guns equipped with laser sights. Upon entry, the men made repeated demands (o uet into the safe,

G
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Two of the assailants took Mr. Bernweig upstairs and the third man, who had on a mask, tied up Ms.

Kim. This man began touching Ms. Kim’s breasi(s) and buttacks.

This masked asszilant digitally penetrated Ms. Kim and eventually placed his penis in her

vagina without her consent, A noise startled the assailant and the sexual assault momentarily ceased.
The ussailant then took Ms. Kim upstairs wherce he again sexually assaulted her. Afier all of the
assailants left, Ms. Kim freed herseif and Mr. Bernweip and they called 9-1-1,

Ms. Kim went to University Medical Center (UMC) where a SANE nurse conducted a sexual
assaull exam. DNA samples of an uiknown porson were collected from Ms. Kim’s vagina, breast,
and bed sheet. This DNA was uploaded into the National DNA Index system {CODIS) for
companison. A CODIS hit came back from California and the DNA was linked io Joseph Iendceson,
Dascd upon this “hit” authoritics secured & wairant to obtain a buceal swab from Mr. Henderson, The
METRO crime lub analyzed the sample and based upon those findings, they charged Mr. Henderson
with fourteen {14) criminal counts. A jury found Mr. Henderson guilty and he is currently scrving
multiple life semences.

GROUND ONFE
MR, IIENDERSON’S CONVLCTION AND SENTENCE ARE INVALID UNDER THE 1*,
6'", AND 14™ FEDERAL CONSTITUTIONAL AMENDMENT GUARANTEES OF DUE
PROCESS AND EQUAL PROTECTTON UNDER THE AW AND ARTICLF, 1 OF THE
NEVADA CONSTITUTION BECAUSE COUNSEL'S PERFORMANCE FELL BELOW AN
OBJECTTVE STANDARD OF REASONABLENESS AS IS MANDATED BY Strickland v,
Washington, 466 U.S. 668 (1984)

Legal Authority Relevant to ANl Claims of Ineffective Assistance of Coungel

The Sixth Amendnient of the United States Constitution guarantecs that an accused person
shall “have the Assistance of Counsel for his defense.” The Uniled States Supreme Court has clearly
defined when the assisiance of counscl becomes ineffective and an accused person is denied this
right. [n Strickland v. Washington, 466 U.S. 668 (1984), the Court cstablished a two-prong test for

determining ineflective assistance ol counset at trial. Sce also Porter v. MeCellum, 130S. Ct. 447,

175 L. EG. 2d 358 (2009). To prevail under Strickland, a defendant must demonstrate both that his
“counsel’s perfermance was deficient’” and “ihat the deficlent performance prejudiced the defense.™

1d. at 687. To satisfy the second prong of Strickland, a defendant must show that his trial counsel’s

7
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performance prejudiced his defense such that he suffered actoal prejudice and that *“there is a
reastonable probabilily that, but for counsel’s unprofessional errers, the result of the proceeding
would have been different. A reasonable probabilily is a probakilily sufticient to underine

confideneeinthe outcome.” Strickland, 466 U8, al 694, This lest has also been adopted inNevada.

See llurd v. Siate, 114 Nev. 182, 953 P.2d 270 (1998). Jurther, trial counsel”s actions must be based
on reasonable stratepic decisions. Sirickland, 466 ULS. atl 691.

Iz this casc, Mr. Henderson’s appointed counsel made a series of errors that so undermined
the proper functioning of the adversariat process that the outcome ol Mr. Henderson's proceedings
cannot be relied upon as have groduced a just result.

A. Prior Counsel Failed to Hire a Forensic DNA Exgpert to Either Re-Test or Make and

Independent Evaluation of the DNA Report Generated by METRO.

There arc a number of reasons why there can be fulse-positives in DNA testing. Some of
these include: the quantity of DNA lesled; how the samples are smeared; how often the lab
implements quality assurance measures and when and if the lab is aceredited; mislabeling and
mishandling the DNA; carry over or coniamination issucs; lab crrors, issues of kinship, and
coincidence, and the failure to isolatc certain subgroups in a population. Again, without a thorough
cxaminalion ol ihe State’s evidence, prave concerns exist about the DNA collecticn, testing, and
results.!

Even though the court declared Mr. Henderson indigent and was represented by the public
defender’s office, he was still entitled to the assistance of experts. Alke v. Oklahoma, 470 U.S. 68
(1985). Because counsel failed to secure expert assistance, Mr. Henderson was significantly
prejudiced and effectively deprived of counsel in a critical stage of the proceeding in violation of his

Constitutional rights and due process of law. U.8. v. Cronie, 466 U.S. 648 (1984).

The trial in this case was continued a number of times. As such, ample time cxisted for Mr,

! Mr. Ilenderson asks this Ceurl 10 fake judicial notice of the recent news regarding

problems at the METR() lab that led te the firing of one chemist and the “retirement” of another.
Mr. Henderson believes and therefore alleges that it was METRO’s errors or crrors by the tab in
Califomia that led to him even being connected to this casc at all.

8
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Ilenderson’s prior counsel to gither send the remaining samples out in order io re-test the DNA or
ta hire a forensic DNA specialist to review the METRO report and penerale an independent review
of the methods used.’

These actions were critical in this case. Neither victim can ideniify Mr. Henderson. In fact,
Ms. Kim’s descriptions of her assailant do not match the physical description of Mr. TTenderson.
During the preliminary hearing Ms. Kim testified that the person who raped her was “*approximatcly
five-eight, middle built (sic)”. (PH 4/28/05 page 15 line 9). According to ihe Nevada Department
of Comrections web-page, Mr. Henderson is 6'0" tall and weighs 230 pounds and he is listed as
having a large build. The only thing that “links” Mr. Henderson te the erime is the DNA.

Counscl had no laclica? or strategic justification within the range of reasonablc compelence
for their tailure (o hire expert witnesses in this case. Counsel’s failure to gather the necessary expert
apinions prevented a jury from hearing any potential problems with the DNA coliection and/er
processing in both Catifornia und Nevada. But for connsels failure to perform at a reasonable level
of compelence, the jury relied upon evidence that was not fully explored. The decision to proceed
to trial should be accepted by this court as valtid strategy when that decision is made in the absence
of the consullation of experts.

B. - Prior Counsel Failed to Challenge the Validity of the Search Warrant

The scarch wamant to abtain Mr. Henderson's buccal swab was based upon the
representations of one chemist to another that there had been a “hit” on the CODIS database. Despite
being made awarc of this issue at the preliminary hearing, prior counsel did not challenge the validity
ol the search warrani. The Supreme Court of'the United Statcs has held time and again thal a search
warrant issued based upon an affidavit containing materially false statements violates the Fourth
Amendment. Consequently, such a Constitutionally infirm search warrant may render the resulting
search invalid, Franks v. Delaware, 438 U.S. 154 (1978).

A defendant is entitled to an evidentiary hearing to examine the validity ol an allezed Fourth

? Counsel should have ebtained reports that verified the chain of cuslody from
California when Mr. Henderson’s DNA was taken and the reports from the lab that developed the
DNA profile and put that profile in the CODIS database.

9
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5 Amendment violalion provided he makes *“a preliminary showing substantialing {his] claim that in

issuing the warrant [the Judge] was misled by the alleged material falsehoods in the allidavil.”

Ciarrcitson v. State, 967 P.2d 428, 430 (Nev. 1998); see also Weber v. State, 119 P34 107, 128 (Nev.
2005); also Franks, 438 U.S. a1 171 (holding that allcpations “of reckless disregard lor the truth”

musl be “aceompanied by an offer of proof” to enlille defendant to an evidentiary hearing).
‘The 9™ Circuit Court of Appeals has held that whether “the alleged judicial deception was

brought about by material false statements or matedial omissions is not of conscquencc”, Liston v.

County of Riverside, 120 F.3d 965, 973 (9™ Cir. 1997). Sec also, U.S. v. Gonzalez, 412 F.3d 1102,

1110 {(9th Cir. 2003), amended by, 437 F.3d 854 {9th Cir. 2006). A Fourth Amendment violation
alse “orcurs where the affiant inlentionally or recklessly omitted facts required to prevent techmically
true statements from being misleading.” Liston, 120 I.3d at 973,

Because there is no affidavit in the file, present counsel can onty assume that prior counsel
did not have this material, By not challenging the search warrant, the State was able to use evidence
apainst Mr. Henderson that very well may have been suppressed. Mr. Henderson believes and
therefore alleges that had the DNA sample boen suppressed, the outeome of the jury trial would have
been dillerent because there is absolutely no evidence to link Mr. Henderson to this erime. .

C. Trial Counsel Failed to Allow Mr. Henderson the Ability to Review and Correct
Errors in the Pre-Sentence Report

Mr. Henderson believes and therefore alleges that because he wus not allowed the
opporiunily to review his Pre-Sentence [nvestigation Report (P81 ihal the document conlains errors.
These errors will serve to prejudice Mr. Ilendersen as he moves through the Department of
Corrections and could affect his eligibility and aceess to programs and present a cascading effect that
could push back his firsl appearance before the parole board and possibly keep him from getling
parale at zll.

The Nevada Supreme Court recently deeided that when a defendant fails to raise problems
or issuzes with the PST belore the disliict court and on direct appeal, the defendant has waived his

opportunity to have any and all alleged inaccuracies coirected. Stockmeier v. State, 127 Nev. Adv,

Rep. 19, 255 P.3d 209 (Nev. 2011). Because prior counsel failed to allow Wr. Henderson the

10
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opporiunity to correct errors, he is now loreclosed [rom having these errors corrected. Counsel’s
perfonnance fell below a reasonable standard and their deficient performance will continue {o hanm
Mt. Henderson as long ag he 15 in prison,

D. Trial Counsel Failed to Properly Secure an Adequate Record for Appeal and Post-
Conviction By Not Having the Bench Confercnces Recorded

Throughout the proceedings against Mr. Henderson, prior counsel failed to secure an
adequate record by failing to h:aw: arecord of the beneh confercnees.’ Mr. Henderson helieves, and
therefore alleges, that during this unrecorded conference, the trial judge took material, substantial
aclions, ranging from everything including raling on evidentiary matlers and establishing courtroom
procedure and scheduling. Such procecdings arc integral paris of'a cominal case in general, and of
Mr. Henderson's casc in partiéu]ar.

There can be no slrategic or factical reason for allowing potential claims to he oreclosed
because of an inadequate record. The fact that there is not an adcquate record of these proceedings
viclates Mr. Henderson™s constilulional rights, as well as those of the public to frce and open
proceedings. The failure te sccure an adequate record also violates Mr. Tlenderson’s rights under
international faw, which guaruniees every person a fair and public hcaring by a competent,
independent, and impartia} tribunat.?

These constitutional violations were prejudicial per se; no showing of specific prejudice is
required in order o obtain relief for a vielation of the public trial guarantee. Counsel’s failurc to
secure a complete record substantially and adversely aflecied Mr, Henderson’s constifutional rights.
Prosceutors’ cannot show, beyond a reasonable doubt, that the courtroom ¢losures did not ultimately
aftect and prejudice Mr. flenderson’s convietion and sentence.

L. Prior Counsel Failed fo Kcep Neecssary Nofes, Conduct Research or Properly
Document the File

3 The trial judge additienally failed to take any other measures to elfecluate the

public interest in observation and comment on these judicial proceedings, These unrecorded
beneh conferences are too large in number to list individuaily; however, they occur multiple
times during the preliminary hearing and the trial.

* International Covenant on Civil and Political Rights, Ariicle XTV.
11
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Post-conviclion counsct requested all of prior counsel’s files. Missing from the items
delivered were: any cmails from the Disirict Attorney’s oftice’; handwritten notes; legal vesearch;
memorandums from the investigator; memorandums to the file marking the case’s progress; phone
logs; notes from interviews with the clienf, or other wiincsses. If these jtems exist and prior counsel
has failed to turn over this information to post-conviction counsel, posi-conviction counscl is
handicapped in performing their dujies.

Supreme Courl Rule 156{3)(b) provides that a waiver of privilege oceurs when it becomes
necessary for counscl "to respond to allegations in any proceeding concerning the lawyer's
representation of the client.” Additionally, the Legislature has instructed petitioners for wals of
post-conviction habeas corpus that, if a writ petition contains a claim of inefizciive assistance of
counsel, the claim acts as a waiver of the attorney-client privilege. It follows by analogy and policy
that a defendant requesting withdrawal of his guilly plea for the same reason, bui using NRS 176.165
as the slatutory basis for relief, also waives the privilege in such proceedings. As such, prior counsel
should have tumed over all noles and work praduct prior to the evidentiary hearing. Molina v. State,
120 Nev. 185, 87 I'.3d 533 (2004).

Failing to this information over (slls below the professional standard lor altorneys. See
N.EP.C.1.1,1.3,and L 4.

The acis and omissions by trial counsel were either not the result of tactic or strategy, and
were instead the result of lack of knowledge, lack of investigation or misunderstanding aboul the law
andfor the facts of the case. To the extent that (nal counsel’s actions werce the result of tactic and
strategy, those decisions were unreasonable. Each instance of ineffective assistance of connsel set
forth above warrants a reversal of the judgment of conviction,

1

5

There is a list of proposed questions in the file labeled *Henderson cross”this decument references
an e-mail dated 6/153/05 where the chemist “offers to go back and try to et a complete STR match
on the vag (sic) swab” and an email from Investigalor Gorski cotloguially referred to as the “good
news c-mail” where Gorski expressed her “personal gralitude™ and suggesied that they couldn’t do
their investipations “without your help”. (Exhibit 1).

12
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GROUND TWO

MR, HENDERSON'S CONVICTION AND SENTENCE ARE INVALID UNDER THE 6"
AND 14" FEDERAL, CONSTITUTIONAL AMENDMENT GUARANTEES OF DUE
PROCESS AND EQUAL PROTECTION UNDER TIIE LAW AND ARTICLE 1 OF THE
NEVADA CONSTITUTION BECAUSE OF THE STATE’S FAILURE 10O TURN OVER
EYIDENCE UNDER Brady v. Maryvland, 373 U. S, 83 (1963).

A, Mvr. Henderson Could Not Properly Challenge the DNA Information

There is no information in the tile as to the manner in which the DNA sample that caused the
“hit” in the CODIS dalabase, There is no indication from the record or the documents in Mr.
Hendersen's file that the State made any attempt to verify the chain of custody in Califormia or the
proccedures used by the California lab that placed the sample allegedly belonging o Mr. Henderson
into the federal database.

Mr. Henderson belicves and therefore alleges that the State of Nevada hay nigs possession
information The suppression of evidence favorable to the accused violates due process where the
evidence is material either to guilt or punishmenl, irrespeclive of the good faith or bad faith of the

proseculion, See Brady v, Maryland, 373 115, 83 {1963), Kyles v. Whitley, 514 U.S_ 419, 115 8.

Ct. 1555(1995). The Mevada Supremc Court is an aceord, “it is a violation of due process for the
prosccutor to withhold exeulpatory cvidenec, and his motive for doing so is immaterial.” Jimenez

v. State, 112 Nev. 610, 618 {(1990).

Brady scts forth a threc prong test to determine if a Brady violation has occurred: “(he
evidence at issue must be favorable to the accused, either because it is exculpatory, or because it is
impeaching; that evidence must have been suppressed by the State, cither willfully or inadvertently;
and prejudice must have ensued.” Strickler v, Greene, 527 11.8. 263, 281-82 {1999). The State never
turned over this evidence. The motivation behind this failure is irrelevant. Mr. Ilenderson has been
prejudiced by this faiture because he was unable to impeach the chemists at either the preliminary
heaning or the inal,

CONCLUSION
Mr. Henderson’s conviction is unconstituttonal under the federal and statc constitutions for

cach of the reasons herein. His judgment of conviction must therefore be vacated,

13
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Whercfore, Petitioner prays that the Court grant pelitioner an cvidentiary hearing so that thesc

issues can be explored.

Executed al T.as Vegas, Clark County, Nevada on the 26™ day of August, 201 1.

{sf Stephanie B. Kice

Stephanie B, Kice

Newvada Bar No. 10105

THE KICE LAWY GROUP, 11.C.
616 5. Eighth Si.

Las Vegas, NV 89101

(702) 461-2115 [phone]

(702) 973-9450 [fax]
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YERIFICATION
Pursuant to N.R.S. 34.730(1) 1, Stephanie B. Kice, swear under penalty of perjury thal the
pleading is true except as to those mallers stated en information and belief and as to such mallers,
counsel believes them te be true,
I am the counscl of record for Joseph Henderson and have his personal suthorization to

commencea this action.

{5/ Stephanic B. Kice
Stephanie B. Kice

Mevada Bar No. 13105

THE KICE LAW GROUP, LLC.
616 S. Cighth 5t.

Las Vegas, NV 891401

(702) 401-91 15 [phoneg]

(702) 973-9430 Ifux]
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CERTIFICATE OF FACSIMILE TRANSMISSION

1 hereby certify that service of the WRIT OF HABEAS CORTUS, was made this 26™ day of

Auvgust, 2011 by facsimile transmission to:

H. Leon Simon
FAX # T02-387-5815

/s Stephanie B. Kice
Stephanic B. Kice
MNevada Bar Mo. 10105
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Heoderson cross

L.

I
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118
11
12

13
14,

15,
16,
I
18.
t9.

20

21,

22

a3,

24,

s,
26,
27

28,

Bolh the vaginal swab sample {KMG 2, item F) and the bed sheet samples [KHG 4, top sheel A,
top sheet B) were mixtures of at logst 2 peaple, were they not?

You didn't menfion in your report that they were mixtures, did you?
Isn’t that an inconipletc representation of the information?

There were aetually 2 top sheet sammplcs, correct?

You represented them in your report a3 one sample, dida'l yon?
tsn’t that an incomiplete representation of the infarmation?

You also represented that there was z single "STR DNA case profile” detected in this case, didn’t
you?

Isn’t that an incomplete representation of the information?

In fact, in the vaginal swab sample, the major profile was Som a female, was it noi?

And the male profile was only a miner prafile, correct?

Did you mention any of this in the body of your report?

And in fact, it is not possible to deduce a complete single source male profile solely from the
vapinal swab sample, is it?

Yek that is exactly what you represent in our chart on page 3 of the report, isn't 17

It is possible that profiles other than that of Mr. [enderson could account for the rainor male
contponent in the vaginal swab sample, isn't it?

Jostph Henderson is uot the sole possible contributor, is he?

Yet you don't document or take info account that possibilily, in your report, do you?

You used a single source statistic for the minor male profile on the vaginal swab, didn't you?
Shouldn't you have used = mixiure statistic for this sample?

If you bad used & mixture statistic, such as a Cembined probabilily of inclusion {CPI} wouldn't
your stabistic have been much less compelling?

Isn’t it true that yau decided that only a single profile could account for the minor male contributor
in the vapinal swab semple only after sceing the reference sample of Joseph Henderson?

Did you list, anywhere, the oiher possible male profiles that could account for the minor male
profile in the vaginal swah?

Didn’t you use information from Henderson’s reference sample to help interpret the vagina! swab
sample?

Referring to your e-mail of 6/15/08, yau offer to “go back and try to get compicte STR match on
the vaj swab,”, comect?

Refeming to the “good news™ e-mail from investi Rator Ciorksi, she expresses her “personal
gratitude™ and suggest that they cauldn’t do their investigalions “without your help.”

Did you already assume that Henderzon was the soje possible contributor at chat point?
Does the same e-mail mention that they will be exccuting a search warant for Henderson's DNAY

S0 at that point, when you all assumcd the perpetrator was Mr. Henderson, you did not cven have
a confimatory saniple of his DNA to compare, did you?

Were samples taken from any other potentiat #uspects to compare to the vaginal swab in this case?
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Henderson Case No.: C212968
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Electronically Filed

09/30/2011 10:09:15 AM

RSPN Q@;, $~W

DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

JAMES R. SWEETIN

Chietf Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )

Plaintiff, g CASE NO: C-05-212968-1

_Vs- % DEPT NO: XV

JOSEPH HENDERSON, g
#1502730 )

Defendant. g

STATE'S RESPONSE TO DEFENDANT'S SUPPLEMENTAL
PETITION FOR WRIT OF HABEAS CORPUS
(POST-CONVICTION)

DATE OF HEARING: DECEMBER 1, 2011
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
JAMES R. SWEETIN, Chief Deputy District Attorney, and hereby submits the attached

Points and Authorities in Response to Defendant's Supplemental Petition for Writ of Habeas
Corpus (Post-Conviction).

This response 1s made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

//
//

C:\Program Files\Neevia.Com\Document Converteritemp'2184514-2576298.DOC

2 AA 056




o 0 1 N o Rk WD =

b NN N N NN NN~ /= /e s e e e
oo ~1 N o B WY = D Nt B WY = D

POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On July 11, 2005, Joseph Henderson, hereinafter “Defendant,” was charged by way of
Information with Count 1 - Conspiracy to Commit Burglary, Count 2- Burglary While in
Possession of a Firearm, Count 3 - Conspiracy to Commit First Degree Kidnapping, Counts
4 and 5 - First Degree Kidnapping With Use of a Deadly Weapon, Count 6 - Conspiracy to
Commit Sexual Assault, Counts 7, 8, and 9 - Sexual Assault With Use of a Deadly Weapon,
Count 10 - Conspiracy to Commit Robbery, Counts 11 and 12 - Robbery With Use of a
Deadly Weapon, Count 13 - Open or Gross Lewdness, and Count 14 - Battery With Use of a
Deadly Weapon Resulting in Substantial Bodily Harm. On June 27, 2008, Defendant was
found guilty by a jury of all counts.

On August 28, 2008, Defendant was sentenced as follows: As to Count 1 —to Twelve
(12) Months in the Clark County Detention Center; As to Count 2 — to a Maximum of One
Hundred Fifty-Six (156) Months with a Minimum Parole Eligibility of Sixty-Two (62)
Months, to run Concurrent with Count 1; As to Count 3 — to a Maximum of Sixty (60)
Months with a Minimum Parole Eligibility of Twenty-Four (24) Months, to run Consecutive
to Count 2; As to Count 4 — to Life with a Minimum Parole Eligibility after Sixty (60)
Months, plus an Equal and Consecutive term of Life with a Minimum Parole Eligibility after
Sixty (60) Months for the Use of a Deadly Weapon, to run Consecutive to Count 3; As to
Count 5 — to Life with a Minimum Parole Eligibility after Sixty (60) Months, plus an Equal
and Consecutive term of Life with a Minimum Parole Eligibility after Sixty (60) Months for
the Use of a Deadly Weapon, to run Consecutive to Count 4; As to Count 6 — to a Maximum
of Sixty (60) Months with a Minimum Parole Eligibility of Twenty-Four (24) Months, to run
Consecutive to Count 5; As to Count 7 - to Life with a Minimum Parole Eligibility of One
Hundred Twenty (120) Months, plus an Equal and Consecutive term of Life with a
Minimum Parole Eligibility of One Hundred Twenty (120) Months for the Use of a Deadly
Weapon, to run Concurrent with Count 6; As to Count 8 - to Life with a Minimum Parole

Eligibility of One Hundred Twenty (120) Months, plus an Equal and Consecutive term of
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Life with a Minimum Parole Eligibility of One Hundred Twenty (120) Months for the Use of
a Deadly Weapon, to run Consecutive to Count 7; As to Count 9 — to Life with a Minimum
Parole Eligibility of One Hundred Twenty (120) Months, plus an Equal and Consecutive
term of Life with a Minimum Parole Eligibility of One Hundred Twenty (120) Months for
the Use of a Deadly Weapon, to run Consecutive to Count 8; As to Count 10 — to a
Maximum of Sixty (60) Months with a Minimum Parole Eligibility of Twenty-Four (24)
Months, to run Consecutive to Count 9; As to Count 11 — a Maximum of One Hundred
Eighty (180) Months with a Minimum Parole Eligibility of Seventy-Two (72) Months, plus
an Equal and Consecutive term of Maximum of One Hundred Eighty (180) Months with a
Minimum Parole Eligibility of Seventy-Two (72) Months for the Use of a Deadly Weapon,
to run Concurrent with Count 10; As to Count 12 — to a Maximum of One Hundred Eighty
(180) Months with a Minimum Parole Eligibility of Seventy-Two (72) Months, plus an
Equal and Consecutive term of Maximum of One Hundred Eighty (180) Months with a
Minimum Parole Eligibility of Seventy-Two (72) Months for the Use of a Deadly Weapon,
to run Consecutive to Count 11; As to Count 13 — to Twelve (12) Months in the Clark
County Detention Center, to run Concurrent with Count 12; As to Count 14 —a Maximum of
One Hundred Fifty-Six (156) Months with a Minimum Parole Eligibility of Sixty-Two (62)
Months, to run Consecutive to Count 13; with One Two Hundred Fifty-One (1,251) Days
credit for time served. Further Ordered, a Special Sentence of Lifetime Supervision is
imposed to commence upon release from any term of imprisonment, probation or parole.
Defendant’s Judgment of Conviction (Jury Trial) was filed on September 24, 2008.
Defendant filed a Notice of Appeal on October 9, 2008. The Nevada Supreme Court
affirmed Defendant’s conviction on February 3, 2010. Remittitur issued on March 2, 2010.
Detendant filed his pro per Petition for Writ of Habeas Corpus (Post-Conviction) on
January 11, 2011. The State’s response was filed on March 29, 2011, which the State hereby
incorporates by reference. Defendant’s court-appointed counsel filed the instant
supplemental petition on August 26, 2011. The State’s response to Defendant’s supplemental

claims is as follows.
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ARGUMENT
L DEFENDANT’S TRIAL COUNSEL PROVIDED EFFECTIVE
ASSISTANCE.
The United States Supreme Court in Strickland v. Washington, 466 U.S. 668, 104

S.Ct. 2052 (1984), established the standards for a court to determine when counsel’s
assistance 1s so ineffective that it violates the Sixth Amendment of the U.S. Constitution.

Strickland laid out a two-pronged test to determine the merits of a defendant’s claim of

ineffective assistance of counsel:

First, the defendant must show that counsel's performance was
deficient. This requires showing that counsel made errors so
serious that counsel was not functioning as the ‘counsel’
guaranteed the defendant by the Sixth Amendment. Second, the
defendant must show that the deficient performance prejudiced
the defense. This requires showing that counsel's errors were so
serious as to deprive the defendant of a fair trial, a trial whose
result is reliable. Unless a defendant makes both showings, it
cannot be said that the conviction or death sentence resulted
from a breakdown in the adversary process that renders the
result unreliable.

Id. at 687, 2064. The Nevada Supreme Court has held that “claims of ineffective assistance
of counsel must be reviewed under the ‘reasonably effective assistance’ standard articulated

by the U.S. Supreme Court in Strickland, requiring a defendant to show that counsel’s

assistance was ‘deficient’ and that the deficiency prejudiced the defense.” Bennett v. State,
111 Nev. 1099, 1108, 901 P.2d 676, 682 (1993); Kirksey v. State, 112 Nev. 980, 987, 923
P.2d 1102, 1107 (1996).

With respect to the first prong, a defendant is not entitled to errorless counsel. Rather,
“‘Deficient’ assistance of counsel is representation that falls below an objective standard of
reasonableness.” Kirksey, 112 Nev. at 987, 923 P.2d at 1107 (1997) citing to Dawson v.
State, 108 Nev. 112, 115, 825 P.2d 593, 595 (1992), cert. denied, 507 U.S. 921, 113 S.Ct.

1286 (1993). What appears by hindsight to be a wrong or poorly advised decision of tactics
or strategy is not sufficient to meet the defendant’s heavy burden of proving ineffective
counsel. “Judicial review of a lawyer’s representation is highly deferential, and a defendant

must overcome the presumption that a challenged action might be considered sound
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strategy.” State v. LaPena, 114 Nev. 1159, 1166, 968 P.2d 750, 754 (1998) (quoting from
Strickland, 466 U.S. at 689, 104 S.Ct at 2052 (1984)). An attorney cannot be deemed

ineffective for failing to make futile motions or objections. Ennis v. State, 122 Nev. 694, 137

P.3d 1095 (2006).

In order to meet the second “prejudice” prong of the test, “the defendant must show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been

different.” Kirksey, 112 Nev. at 988, 8§25 P.2d at 1107 (citing Strickland, 466 U.S. at 694,

104 S.Ct. at 2068). The Court may consider both prongs in any order and need not consider

them both when a defendant’s showing on either prong is insufficient. Kirksey v. State, 112
Nev. 980, 987, 923 P.2d 1102, 1107 (1996).

Strategy or decisions regarding the conduct of defendant’s case are “virtually
unchallengeable absent extraordinary circumstances.” Doleman v. State, 112 Nev. 843, 8§48,

921 P.2d 278, 280 (1996), quoting Howard v. State, 106 Nev. 713, 722, 800 P.2d 175, 180

(1990). There 1s a “strong presumption that counsel’s conduct falls within the wide range of

reasonable professional assistance.” Strickland, supra at 689, 20635, emphasis added.
The Nevada Supreme Court has held “that a habeas corpus petitioner must prove the
disputed factual allegations underlying his ineffective-assistance claim by a preponderance

of the evidence.” Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004). In sum, the

framework for analysis 1s as follows:

Therefore, when a petitioner alleges ineffective assistance of
counsel, he must establish the factual allegations which form the
basis for his claim of ineffective assistance by a preponderance
of the evidence. Next, as stated in Strickland, the petitioner
must establish that those facts show counsel’s performance fell
below a standard of objective reasonableness, and finally the
petition must establish prejudice by showing a reasonable
probability that, but for counsel’s deficient performance, the
outcome would have been different.

Means, supra at 1013, 33.

In one of 1ts most recent decisions on ineffective assistance of counsel, the United
State Supreme Court plainly pointed out that “[s]Jurmounting Strickland’s high bar is never

... easy.” Harrington v. Richter, 562 U.S. , 131 S.Ct. 770, 788 (2011). “The question is
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whether an attorney’s representation amounted to incompetence under prevailing
professional norms, not whether it deviated from best practices or most common custom.”
Id. Moreover, “[r]are are the situations in which the latitude counsel enjoys will be limited to
any one technique or approach...Counsel 1s entitled to balance limited resources in accord
with effective trial tactics and strategies.” Id. at 789.

“A fair assessment of attorney performance requires that every effort be made to
eliminate the distorting effects of hindsight, to reconstruct the circumstances of counsel's
challenged conduct, and to evaluate the conduct from counsel's perspective at the time.”

Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004) (citing Strickland, 466 U.S. at

689. “The role of a court presented with allegations of ineffective counsel ‘is not to pass
upon the merits of the action not taken but to determine whether, under the particular facts
and circumstances of the case, trial counsel failed to render reasonably effective
assistance...”” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711 (1978), (citing
Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th Cir. 1977)). “[R]elying on ‘the harsh light

of hindsight’ to cast doubt on a trial” that took place many years ago “is precisely what
Strickland and AEDPA seek to prevent.” Harrington, 131 S.Ct. at 789 (citing Bell v. Cone,
535 U.S. 685, 122 S.Ct. 1843 (2002))(emphasis added).

Moreover, “an attorney may not be faulted for a reasonable miscalculation or lack of

foresight or for failing to prepare for remote possibilities.” Harrington, 131 S.Ct. at 789. In

light of this very high standard of proof *...it is difficult to establish ineffective assistance
where counsel’s overall performance reflects active and capable advocacy.” Id. In order to
meet Strickland’s prejudice prong, the United State Supreme Court has made clear that
“[t]here must be a substantial likelithood of a different result.” Id.
A. Counsel’s Failure to Retain a DNA Expert.

Detfendant claims his attorney was ineffective for failing to retain his own DNA
expert to either retest or make an independent evaluation of the DNA report. The mere

failure to retain an expert does not render counsel per se ineffective. Harrington, 131 S.Ct. at

788. Occasionally, “Criminal cases will arise where the only reasonable and available
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defense strategy requires consultation with experts or introduction of expert evidence,
whether pretrial, at trial, or both. There are, however, countless ways to provide effective
assistance in any given case. Even the best criminal defense attorneys would not defend a
particular client in the same way. Rare are the situations in which the wide latitude counsel
must have in making tactical decisions will be limited to any one technique or approach.” Id.
at 788 -789 (internal citations and quotations omitted).

Moreover, even if counsel was ineffective for failing to hire such an expert,
Defendant is still required to demonstrate that he was prejudiced.’ Bare allegations that
mistakes “may have been made” during testing are insufficient. Defendant’s arguments are
no more than an attempt at engaging in an endless task of speculation of possibilities. Claims
asserted in a petition for post-conviction relief must be supported with specific factual
allegations, which if true, would entitle the petitioner to relief. Hargrove v. State, 100 Nev.

498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not sufficient, nor

are those belied and repelled by the record. Id.
B. Counsel’s Failure to Challenge Validity of the Search Warrant.

Defendant argues his counsel should have challenged the validity of the search
warrant. First, Defendant has again only set forth bare allegations that the search warrant
“may” have been based upon false statements. As noted above, bare and naked allegations

are 1insufficient for relief. Hargrove, supra. Defendant has also failed to demonstrate

prejudice even if his counsel fell below and objective standard of reasonableness. Simply
stating the evidence “may very well have been suppressed” does not show a reasonable
probability the outcome would have been different. Even if counsel challenged the warrant
the evidence “may very well have” not been suppressed as well. Counsel cannot be deemed

ineffective for making futile motions._Ennis v. State, 122 Nev. 694, 137 P.3d 1095 (2006).

! Defendant’s claim that the Metro lab’s errors in an unrelated case can be attributed to the
DNA match in the instant case is a bare allegation insufficient for relief. Hargrove v. State,

100 Nev. 498, 502, 686 P.2d 222, 225 (1984). Moreover, the DNA match in this case
involves two labs.
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C. Counsel’s Alleged Failure to Allow Defendant the Opportunity to Review His

PSI.

Defendant claims that he was not allowed to review his presentence investigation
report, and his counsel was ineffective for failing to allow him to do so. However, Defendant
has failed to specifically state what errors his PSI allegedly contains. NRS 34.735(6) states,
in pertinent part:

[ Petitioner] must allege specific facts supporting the claims in
the petition [he] ﬁle[%] seeking relief from any conviction or

sentence.  Failure to raise specific facts rather than just
conclusions may cause [the] petition to be dismissed.

See also Hargrove v. State, 100 Nev. 498, 502-03, 686 P.2d 222, 225 (1984) (holding that

bare or naked allegations are insufficient to entitle a defendant to post-conviction relief). As
such, even if counsel was remiss Defendant has failed to demonstrate prejudice, and he is not

entitled to relief under Strickland.

D. Counsel’s Failure to Have Bench Conferences Recorded.

Defendant has simply pointed to unrecorded bench conferences and has failed to
explain which judicial actions should have been preserved, how such actions did or did not
have merit, or a reasonable probability that their preservation would have alter the outcome
of his trial or appeal.” A proper petition for post-conviction relief must set forth specific

factual allegations. NRS 34.735(6); see also Hargrove v. State, 100 Nev. 498, 502-03, 686

P.2d 222, 225 (1984). Detendant’s claims are too vague per Hargrove and NRS 34.735(6).

E. Counsel’s Alleged Failure to Keep Notes and/or Document the File.

Defendant has failed to cite a single case holding an attorney ineffective for allegedly
failing to “keep necessary notes, failing to conduct research, or properly document the file.”
Post-conviction counsel’s opinion that trial counsel’s note taking abilities are inadequate
does not render him incompetent or ineffective. Trial counsel does not need to take every

conceivable action in order to protect himself against allegations of inadequacy. Donovan,

* It should also be noted that due process does not require every sidebar conference to be
recorded. See Daniel v. State, 119 Nev. 498, 78 P.3d 890 (2003)
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94 Nev. at 675, 584 P.2d at 711. By the same token, counsel 1s not required to document
every step during litigation in his personal file for the purpose of making post-conviction
counsel’s attempt at alleging him ineffective easier. Moreover, this is simply a bare

allegation insufficient for relief per Hargrove, and Defendant has failed to demonstrate how

the outcome of his trial would have been different had counsel done a better job at taking

notes. He 1s therefore not entitled to relief under Strickland.

IL. DEFENDANT’S CLAIM OF A BRADY VIOLATION IS WAIVED

Defendant’s claim in Grounds 2 that the State committed a violation of Brady v. Marvland,

373 U.S. 83 (1963) is waived because it was not raised on direct appeal. NRS 34.810 states

in relevant part:

1. The court shall dismiss a petition if the court determines that:

(b) The petitioner's conviction was the result of a trial and the
grounds for the petition could have been:

(2) Raised in a direct appeal or a prior petition for a writ of
habeas corpus or postconviction relief...

This claim should therefore be dismissed.

III. AN EVIDENTIARY HEARING IS UNWARRANTED.

Detfendant has not set forth any claims sufficient to warrant an evidentiary hearing,.
The Nevada Supreme Court has held that if a petition can be resolved without expanding the
record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev. 1328, 885 P.2d
603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A defendant is

entitled to an evidentiary hearing if his petition is supported by specific factual allegations,
which, if true, would entitle him to relief unless the factual allegations are repelled by the
record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; See also Hargrove v. State, 100 Nev.
498, 503, 686 P.2d 222, 225 (1984) (1984) (holding that “[a] defendant seeking post-

conviction relief i1s not entitled to an evidentiary hearing on factual allegations belied or
repelled by the record”). “A claim is ‘belied” when it is contradicted or proven to be false by

the record as 1t existed at the time the claim was made.” Mann, 118 Nev. at 354, 46 P.3d at
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1230 (2002). Defendant’s claims can be resolved without expanding the record so no further
hearing is needed. Therefore, this court should deny Defendant’s request for an evidentiary
hearing.

CONCLUSION

Based on the foregoing arguments, Defendant’s petition should be denied.
DATED this 30th day of September, 2011.

Respectfully submitted,

DAVID ROGER
Clark County District Attorney
Nevada Bar #002781

BY /s/JAMES R. SWEETIN

JAMES R. SWEETIN
Chiet Deputy District Attorney
Nevada Bar #005144

CERTIFICATE OF ELECTRONIC FILING

I hereby certify that service of the above and foregoing, was made this 30th day of

September, 2011, by Electronic Filing to:

STEPHANIE KICE, ESQ.
Email: skice@kicelaw.com

/sf HOWARD CONRAD
Secretary for the District Attorney's Office

hjc/SVU
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COMMISSION OF A CRIME.

12.ROBBERY 200.380

12.USE OF A DEADLY WEAFON OR TEAR GAS IN 193.165
COMMISSION OF A CRIME.

13.0PEN OR GROSS LEWDNESS 201.210

14.BATTERY WITH THE USE OF A DEADLY WEAPON AND 200.481-2E2

SUBSTANTIAL BODILLY HARM

Felony 01/01/1900
Felony 01/01/1900
Gross Misdemeanor 01/01/1900

Felony 01/01/1900

Events & Oroers of THE Court

03/27/2012TAll Pending Motions (9:00 AM) (Judicial Officer Silver, Abbi)

Evidentiary Hearing and Deft's Petition for Writ of Habeas Corpus

Minutes
03/27/2012 9:00 AM

- EVIDENTIARY HEARING..DEFT'S PETITION FOR WRIT OF
HABEAS CORPUS Ms. Lisa Luzaich, Esqg. and Mr. Brad Turner,
Esq. present on behalf of the State of Nevada. Also present Mr.
Norm Reed, Esq. and Ms. Violet Radosta, Esq. COURT noted the
Nevada Department of Corrections did not transport the Deft. to
this hearing. Accordingly, COURT ORDERED, matter is
CONTINUED. Mr. Turner advised he will have another Transport
Order prepared for the next hearing. Ms. Kice requested
several procedural matters be addressed. COURT ORDERED,
request is GRANTED. Ms. Kice advised she has received the
discovery from the Deputy District Attorney how ever there is a
missing DNA report from California, w hich w as not in the file.
Mr. Reed indicated they had their expert look at that report so he
believes it is in the file. COURT FURTHER ORDERED, State to
produce a copy of the missing report for Ms. Kice. Additionally,
Ms. Kice requested permission to supplement the Fetition
follow ing her review of the report, if needed. COURT FURTHER
ORDERED, request is GRANTED. Ms. Kice advised she has
been told in the past that the Deputy District Attorney does not
allow counselto view a file post conviction and requests
clarification on that issue. Discussion ensued. COURT FURTHER
ORDERED, State to make their files available to Ms. Kice. Ms.
Kice requested Indigent Defense funds for independent expert.
COURT FURTHER ORDERED, request is DENIED as there w as
already an independent expert, Nora Rudin therefore another
one is not necessary as this is not another trial. COURT clarified
the issue is Ineffective Assistance of Counsel and that w ould
be a question of w hether or not the Deft s attorneys fell below
the standard of care pursuant to the Strickland factors.
Discussion ensued regarding resetting this matter, w hen all
parties will be available. COURT noted Mr. Reed will be
beginning a capitol murder case on 6/11/12. COURT further
stated, the Court will accommodate Mr. Reed s schedule and, if
helpful, w e could begin at 8:00 A.M. w ith his testimony. COURT
stated it will do the best it can to accommodate. NDC
CONTINUED TO: 6/11/12 1:00 P.M.

Parties Fresent
Return to Register of Actions

2 AA 067
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3 3
4 DISTRICY COURT
CLERK OF THE COURT
5 CLARE COUNTY, NEVADA 4 PROCEEDTINSGEGS
[
7 THE STATE CF NEVADA, } 5
Plaintiff, )
g }  Reporter's Transcript
) of
_ 9 Vs !  Evidentiary Hearing 6 THE COURT: Okay. %o we are now on the
)
10 ) 7 record an State of Nevada versus Joseph Henderson.
JOSEPT ALEXANDER ]
; 11 HEWDERSON, ] 8 Case No. C2128B8.
3 Defendank, 1
f 12 8 And Tet the record reflect that MWr.
t
E i3 1} Hernderson is present, the Defendant, he's present,
% 14 . 7 11 represented by his attorney Hs. Kice. And for the
; BEFORE THE HON, ABBT STLVER, DRISTRICT COURT JUDGE
3 15 12 sState, Me. Clowers.
§ L6 WOMDAY, OCTOBER 22, 2012 13 This is the time set for the
: 17 1:00 PB.H. 14 evidentiary hearing on the Defendant's petitian for
i 1 writ of habeas corpus post-convictian relief. This
APPEARANCES: 16 s the first post convictian.
19
For Lhe Plaintiff: Shannoo Clowers, Esg. 17 HS. KICE: That's correct, Your Honor,
20 Depuky District Attorney
: 18 THE COURT: Sa at this time, I've read
; 2L
i For the Dsfendant: Stephanie B. Kice, Es=g. 19 +he points and authorities, we're genna have an
: 22
é 20 evidentiary hearing with their two atterneys.
E 23 21 We have MNr. Reed sitting here as
f 24 22 well as Ms. Radosta who were the trial atterneys in
25 Reported by: JoRnn Melendez, €CR No. 370 23 the defendant's underlying case in front of Judge
: 24 Hosley.
| JC ANN MELENDEZ - (702} 2B3-2151 ) )
| ez 25 A11 right. S0 at this time,
' JO ANN MELENDEZ - (702) 283-2151
: 2
1 I N D £ X 4
AGE
2 1 defense.
3 WITMESSEZS FOR THE DEFENSE: 2 M5. KICE: Could we have Norm Reed,
3 lease?
! 4 NORM REED P
! Birect Examination by Ms. Kice 6 4 THE COURT: Sure. Does either side want
5 Cross-Examination by Ms. Clowers 47
Redirect Examination by Ms. Kice 38 5 a motion to exclude or care to exclude?
B Recross-Examination by Ms. Clawers 61
Examination bty the Court 62 6 HS. CLOWERS: (WNegative nod of the head.)
¥ Ffurther Examination by Ms. Kice 65
Further Examination by Hs. Clowers 70 T Ha.
8 Furthner Examination hy the Court 73
Further Examination by Hs. Kice 75 8 MS. KICE: I think that out of an
9 o
L] abundance of caution I have an obligation {f{o invoke
10 VIGLET RADOSTA _
Direct Examingztion by Ms. Kice 78 10 +the exclusicnary rule,
11 Cross-Examination by Hs. Clowers 116
1 THE COURT: What I'm gonna do, now
Daf dant's statement 138
- 12 srends 12 there's been a motion to exclude, so we'll excuse
13 Argument by Hs. Kice 152 '
Argument by Ms. Clowers 153 13 Hs. Radosta.
14 14 I don't know, who's the last Tady
- 18 15 thazt just came into caoaurt? Can I gel your nanme,
16 E X H T8 TITS 16 ma'am?
17 STATE'S EXHIBIT MARKED QFFERED ADHITTED 17 MS. KIM: I'm the victim.
18 None 18 THE COURT: What?
19 19 M. KIH: I'm the wvictim,
20 20 THE CLERK: The victinm,
B 21 21 THE COURT: Okay. Can you state your
22 22 name for the record?
23 23 MS. KIM: Julie Kim. Julie Kim.
24 24 THE COURT: Julie Kim?
25 25 M3, KI¥: Uh-huh.

' JO ANN MELENDEZ - (702} 283-2151 JO ANN MELENDEZ - (702) 263-2151
1 of 62 sheets Page 1 to 4 of 169 11[12!%0&1%%:05 PM




5 7
1 THE COURT: Okay. And she's not gonna he 1 Q. How many times prior to being 1icensed
2 testifying, right? She's just observing, correct? 2 did you take the bar exam?
3 MS. CLOWERS: Correct. 3 A, Twice.
4 THE COURT: Okay. A1l right, thank you. 4 Q. How many trials have you done
5 Go ahead. 5 approximately? I know you're not gonna know off the
6 (Whereupon, Norman Reed was duly sworn to & top of your head.
7 tell the truth, the whole truth and 7 A. I lost count at about 80 felony jury
8 nothing but the truth.) 8 trials.
i 0 THE CLERK: Please be seated and state 9 Q. 80 felony jury trials. How many trials
10 your name for the record. 10 have you won?
11 The witness: Norman Joseph Reed. 11 A. What do you mean by win?.
12 THE COURT: And we just had another 12 Q. How many times did you get not guilty
: 13 gentleman come in. Could I get your name for the 13 verdicts on some or all charges?
| 14 record, please? 14 A. Seven, maybe eight times at least.
: 15 MR. BERNZWEIG: Eric Bernzweig. 15 Q. Okay. How many trials have you done that
l 16 THE COURT: Okay. 16 revolved around DNA evidence?
I 17 MS. KICE: He's the other victim in this 17 A. Dozens.
18 case, Your Honor. 18 Q. Dozens. Do you consider yourself to be
19 THE COURT: He's what? 19 fairly competent when it comes to issues of DNA?
20 MS. KICE: He's the male victim in this 20 A. Depends on what you mean by fairly
21 case of the home invasion. ” 21 competent. I don't know how to answer that
7 22 THE COURT: Okay. So he's also a victim 22 question.
; 23 in this case, correct? 23 Q. That's, that's a fair answer. Have you
‘ 24 MS. KICE: That's correct. 24 attended any CLEs or extra training on BDNA evidence?
| 25 THE COURT: So he won't be testifying, I 25 A. Yes.
JO ANN MELENDEZ - (702) 283-2151 JO ANN MELENDEZ - (702) 283-2151
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1 won't need to exclude either one of them? 1 Q. How many?
2 MS. KICE: No. 2 A, Two.
3 THE COURT: Okay, thank you. 3 Q. How many hours total do you have in DNA,
4 MS. KICE: Your Honor, do you want me to 4 Tforensic testing of DNA CLEs?
5 stand for this or is it okay if I sit? 5 A. Oh, CLEs alone?
6 THE COURT: You can go ahead and sit if 6 Q. Yeah.
7 vyou feel comfortable. 7 A. About 15 or 16 hours.
8 MS. KICE: Okay. 8 Q. Okay. By the way you answered, it seemed
9 DIRECT EXAMINATION 9 1ike there might be some additional classes that
10 BY MS. KICE: 10 you've taken.
11 Q. Mr. Reed, thank you. I know this has 11 Have you taken additional classes
12 been set and reset several times. Just some 12 beyond CLEs?
13 preliminary questions. 13 A. I have read up on this topic, I have
14 How 1ong have you been an attornay? 14 attended the conferaences 1ike I mentioned, we do a
15 A. Since 1989. 168 1ot of in-house training. And more importantly,
16 Q. How many jurisdictions are you licensed? 186 I've --
17 A. Just Nevada. 17 THE COURT: Hold on.
18 Q. Have you ever had any discipline issues? 18 THE WITNESS: -- spoke --
19 A. Yes. F 19 THE COURT: Ms. Clowers, you can't text
20 Q. Would you describe those for the court, 20 as we're sitting here.
21 please? 21 HS. CLOWERS: May we approach?
22 A. I submitted to a voluntary disbarment and 22 THE COURT: Yeah.
23 was reinstated in 2003, 23 (Whereupeon, the following proceedings
24 Q. Wwhat was that related to? 24 were had in open court outside the
25 A. A conviction in federal court. 25 presence of the jury panel.)
JO ANN MELENDEZ - (702) 283-2151 JO ANN MELENDEZ - (702) 283-2151
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1 MS. CLOWERS: 1I'm sorry. I swear I'm not 1 dnvestigator from your office on this case?

2 texting. I'm trying to get an advocate to come here 2 A. I don't remember.

3 because I've dealt with these two victims here 3 Q. Do you remember if there was one?

4 before and they're sti11 very emotional, just so you 4 A. There is one assigned in every case. I

5 know. 5 just wouldn't know who that is off the top of my

b THE COURT: Okay. Go ahead and finish, 6 head.

7 but otherwise this -- I don't expect either counsel 7 Q. Okay. Do you recall reviewing, since

8 to be texting at table. 8 your primary responsibility was to examine,

9 MS. KICE: T won't. 8 interpret and attack DNA evidence, was -- would you,
10 MS. CLLOWERS: Thanks, judge. 10 would you recall ever reading any reports from an
11 THE COURT: Okay. 11 investigator in this casa?

12 {Whereupon, the bench conference ended.) 12 A. I don't remember off the top of my head
13 THE COURT: A1l right. Just a moment. 13 that would have been related to DNA.
14 MS. CLOWERS: Thank you, judge. Should 14 Q. Okay. Or related to anything?
15 be good. 15 A. Well, I read lots of reports, but not
16 THE COURT: A1l right, thank you. Go 16 from an investigator. And I would have only looked
17 ahead and proceed. 17 at the ones that would have pertained to DNA. 1
18 THE WITNESS: Should I finish my answer, 18 don't recall that happening.
19 Your Honor? 19 Q. Okay. Since you read the case, you knew
20 THE COURT: Please. 20 there were potential co-defendants in this case?
21 THE WITNESS: I've spoken to a number of 21 A. Yes, but I didn't really know much about
22 Torensic DNA experts over the years and have learned |22 that, but yes, [ did know that there was potential
23 from them in actual cases that I've been assigned 23 co-defendants.
24 to. 24 Q. In your conversations with Mr. Henderson,
25 BY MS. KICE: 25 did he always maintain his innocence?
JO ANN MELENDEZ - (702) 283-2151 JO ANN MELENDEZ - (702) 283-2151
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1 Q. When did you come into this case? Were 1 THE COURT: Well, maybe this is a good

2 you with Mr. Henderson from the moment he was 2 time that the defendant states on the record he's

3 arrested until trial? 3 waiving his attorney/client privilege.

4 A. No. 4 ' You are for purposes of this

5 Q. Okay. Do you recall when you first came 5 hearing; is that correct?

6 on the case? 6 THE DEFENDANT: Yes, ma'am.

7 A. Time wise or procedurally? 7 THE COURT: A11 right.

8 Q. Procedurally. 8 THE WITNESS: Again, Ms. Radosta would be

9 A. It was shortly before the trial started. 9 probably best to answer this guestion. I would say
10 Q. Shortly? 10 the simple, the simple end of that question is no,
11 A. In terms of maybe months. 11 he really didn't maintain his innocence throughout
12 Q. Okay. Less than three, more than six? 12 all of our conversations.

13 A. 1 would -- Ms. Radosta could probably 13 BY MS. KICE:

14 answer that better, but I would estimate probably 14 Q. And how did he not maintain his innocence
15 two-to-three months before trial. 16 throughout your conversations?

16 Q. What were your responsibilities? Were 16 A. There were some admissions that were made
17 vyou lead counsel on this or were you co-chair? 17 prior to trial concerning him being present, but not
18 A. I was second chair in this case. 18 necessarily participating in the sexual assault.
19 Q. Second chair. 3o what were your 19 Q. And when did he make those

20 responsibilities as second chair? 20 representations?

21 A. To examine, interpret and attack the DNA 21 A. It had to be right near calendar call or
22 evidence. 22 thereabouts.

23 Q. What were Ms. Radosta's responsibilities? 23 Q. Did you memorialize those?

24 A. Everything else. 24 A. I did not memorialize those myself, no.
25 Q. Everything else. Okay. Who was your 25 Q. When you, you may or may not recall this,

JO ANN MELENDEZ - (702) 283-2151

JO ANN MELENDEZ - (702) 283-2151
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1 the physical description that's initially given of 1 Q. In your experience in dealing with

2 the assailant of the sexual assault differs greatly 2 defending individuals, is 1t unusual for someone to

3 from Mr. Henderson. 3 commit a sexual assault with sort of no lead up in
-4 Do you recall that? 4 their 3087

5 A. Yes. As I recall, there wasn't, there 5 A. Yes, that is unusual.

6 wasn't any real positive identification from either 6 Q. Okay.

7 of the victims of the assailants. 7 MS. CLOWERS: And, judge, just for the

3 Q. Of two of the assailants -- 8 record, his priors don't just include drugs.

9 A. That's correct. 9 There's gun charges as well. So I don't want to
10 Q. But one was, one came to the door 10 just put out there that some person who just deals
11 unmasked and two masked individuals came in the 11 in drugs never -- . . .

12  house? 12 THE COURT: You'll have time to
13 A. That's correct. 13 cross-examine and you can certainly follow-up.
14 Q. Is that your recollection? 14 MS. CLOWERS: Okay.
15 A. That sounds correct, yes. 15 THE COURT: He said he didn't remember
16 Q. So the victims could in fact identify one 16 what the convictions were for and then she just
17 of the assailants? 17 asked him were some of them for X, Y and Z.
18 A. Yes. 18 So your objection will be -- I don't
19 Q. But not all three? 19 even know if it's an objection.
20 A. Yes, 20 MS. KICE: I'11 ¢larify, Your Honor, for
21 Q. Okay. 21 the record.
22 A. That's correct. 22 THE COURT: I think she's saying the
23 Q. And the initial police reports 1isted 23 objection will be like a misrepresentation of the
24 directly after the incident that the female victim 24 Tfacts,
25 described her assailant as being five foot, eight 25 MS., KICE: And I'm not. That not

JO ANN MELENDEZ - {702) 283-2151 JO ANN MELENDEZ - (702) 283-2151
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1 and medium built. 1 necessarily is not true.

2 Do you recall that? 2 THE COURT: So what I'11 do is just since

3 A. I don't remember the specifics, but I 3 I was not the trial judge and I don't know what his

4 +take your word for it if that's in the discovery. 4 convictions are, I will overrule that objection and

5 Q. Okay. And because Mr. Henderson is 5 I'11 just allow both sides to more completely

6 approximately six feet tall and about 230 pounds, 6 question regarding the priors.

7 there's a big discrepancy in the original 7 MS. CLOWERS: Thank you, judge.

8 description versus his physical characteristics? 8 THE COURT: Thanks.

9 A, Yes. 9 BY MS. KICE:

10 Q. So -essentiaﬂy this case came down to 10 Q. Do you recall him having priors for
11 DNA? 11 sexual assault?
12 A.  Yes. 12 A. That I was certain he did not have, yes.
13 Q. Mr. Henderson had a number of previous 13 Q. Okay, thank you. And I apologize if I
14 convictions which are both in Nevada and California. |14 may not have stated it correctly. It certainly
16 They were all -- do you recall what 15 wasn't my intention to be dishonest.
16 they were for? 16 Since it was your responsibility to
17 A. No, I don't. I just know he had 17 examine, interpret and attack the DNA, if there were
18 convictions. | 18 any alibi witnesses that Mr. Henderson would have
19 Q. Okay. They were all for midlevel to low 19 had, that wouldn't have been within your purview for
20 Tevel drug related activity. In your experience, 20 the trial?
21 since you are so well versed in DNA, I assume that 21 A. That's correct. I would have talked to
22 vyou do a lot of sexual assault cases? 22 Ms. Radosta about it, but that would have been up to
23 A. No, I do murder cases. 23 her to examine and decide whether that was worthy of
24 Q. Murder cases? 24 presentation.
25 A. Yes. At this point, ves. 25 Q. Okay. In the box of material that I

JO ANN MELENDEZ - (702) 283-2151 JO ANN MELENDEZ - {702) 283-2151
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1 received from the PD's office, there were a lot of 1 +this is involved, but at the next break, I'm sure

2 documents related to investigation against one of 2 Ms. Clowers can talk to you what this hearing

3 the dentists in the practice of the male half of the 3 actually entails.

4 victims in this case. 4 And it's not reliving the facts of

5 Do you recall what that was related S the case necessarily. It's whether or not the trial

6 to? & counsel during the proceedings at trial were

7 A. No, I don't. I don't know off the top of 7 ineffective to where the district court must grant a

8 my head. . 8 new trial. That's what this evidentiary hearing iis

9 Q. And that might be a better question for 9 about. And she can go into that more with you
10 Ms. Radosta? 10 Tlater.

11 A. Yes. I'm certain that that was her, her 11 ‘MR.. BERNZWEIG: Okay.

12 job to look into that. 12 THE COURT: So thank you. Thank you. Go
13 Q. Okay. Since the DNA was your specific 13 ahead.
14 area, there were -- do you recall that there were 14 THE WITNESS: I believe I answered the
15 two crime scenes associated with this case? 15 question. If I didn't, would you just please repeat
16 A. I didn't remember that off the top of my 16 1t. '
17 head. O0h, you mean within the residence is what 17 BY MS. KICE:
18 vyou're talking about? 18 Q. T don't recall what your answer was.
19 Q. No. I mean thers were two crime scenes. 19 Sorry.
20 One was in the house and then after the male victim 20 A. Could you repeat the question?
21 went to his dental office. 21 Q. Do you know that there were, there ware
22 A. I don't remember the second -- 22 two event numbers associated with this case?
23 THE COURT: Hold on. ' 23 A. I wouldn't know that off the top of my
24 THE WITNESS: -- location, 24 head.
25 THE COURT: I'm sorry, sir. You can't 25 Q. There's 040903-152 and 040903-0158.
JO ANN MELENDEZ - (702) 283-2151 JO ANN MELENDEZ - (702) 283-2151
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1 raise your hand, you can't shake your head. And I 1 There was evidence collected at the residence and

2 apologize. And I know that it's difficult, I'm 2 then there was evidence collected at the male

3 sure, to listen to any testimony in any proceeding, 3 victim's dental office.

4 hut it's disruptive to the witness that's up here 4 A. I don't remember that second part.

8 and it's disruptive to the Court. So -- 5 Q. Eventually those two event numbers are

8 MR. BERNZWEIG: Even if the information 6 evidence collected from one scene and the other

7 isn't correct? 7 scene are mixed together.

8 THE COURT: This is a post-conviction 8 Do you recall that at all?

9 relief hearing for ineffective assistance of 9 A. No, not specifically. I can only testify
10 counse?, And so there are certain things that the 10 as to what the normal practice is. Each time that
11 Court 1is looking at as far as whether or not these 11 there's a call out to Las Vegas Metro, there would
12 people have been ineffective. So what you think may [12 be a new event number placed, but that when we go to
13 be important as far as facts may be absolutely 13 obtain discovery the search would cover muitiple
14 drrelevant to these proceedings. 14 event numbers and discovery would be produced based
15 Have you spoken to anybody from the 15 on multiple event numbers.

16 district attorney's office prier to this proceeding? |16 Q. Certainly. Is it customary that evidence
17 MR. BERNZWEIG: Meaning? 17  from two different locations would be mixed

18 THE COURT: About what this proceeding 18 together?

19 involves? 19 A. I don't know what you mean by mixed

20 MR. BERNZWEIG: No. Let's just move on, 20 together. Like in our file, in discovery?

21 I'm sorry, 21 Q. In a file, in discovery, in the evidence
22 THE COURT: Okay. What will happen is I 22 vault.

23 know Ms. Clowers calfed, that's what she was doing 23 A. I'm not even sure how to answer that.

24 when she was texting. She was texting for a victim 24 Every lawyer organizes their file in different ways.
25 advocate, although I'm not sure they understand what |25 I mean, I have some people's files look 1ike they,

JO ANN MELENDEZ - {702) 283-2151
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1 they've never been Tooked at at all, but yet the 1 data and both of them came up with the same result.

2 lawyer knows where everything is. I don't even know 2 THE COURT: Was that other person who had

3 how to answer that question. 3 secondarily followed up, was that person also

4 Q. Okay, fair enough. Did you at any -- any 4 endorsed as a withess?

5 of the evidence that you were in charge of, for a 5 THE WITNESS: I do not recall if they

6 better, tack of a better word, did you challenge the 6 were endorsed off the top of my head. This was

7 admission of any of the evidence that was going to 7 right along the time that the case law was coming

8 be admitted against Mr. Henderson? 8 out about endorsing rebuttal witnesses.

9 A. In terms of 1ike a search warrant? 9 There's a Nevada case that says now
10 Q. Like chain of custody. 10 they have to endorsed., It was probably right around
11 A. No. o : : 11 that time. But we made that.objection either,

12 Q. Search warrant, anything like that? 12 either way that we didn't have notice to be able to
13 A. No. The only thing that was challenged 13 prepare'to cross, but I don't know if they were
14 that I recall, because this was my responsibility, 14 ‘Tisted. It was before that case that discusses that
15 s there was a rebuttal expert witness that we 15 issue.
16 objected to, asked for time to, on DNA that we asked |18 THE COURT: Okay.
17 for time to consult with our expert on. And that 17 THE WITNESS: So I hope that answered the
18 was denied. But that was the only evidentiary 18 Court's question,
19 challenge that I recall to the DNA part of the case. |19 , THE COURT: Yeah, it did. Thank you,
20 Q. Okay. 20 BY MS. KICE: |
21 THE COURT: Let me expand on that because 21 Q. There are a number of forensic reports
22 I wasn't the trial judge. When you say that 22 dinvolved in this case. Specifically what you just
23 there's -- you had asked a rebuttal expert witness 23 addressed, do you remember which report that dealt
24 testify in the proceedings -- 24 with?
25 THE WITNESS: Right. 25 A. No, I don't. I know that the focus was
JO ANN MELENDEZ - (702) 283-2151 JO ANN MELENDEZ - (702) 283-2151
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1 THE COURT: -- at trial? 1 on, on the DNA result of the alleged, of the alleged

2 THE WITNESS: Let me explain, judge. 2 sexual assault. I believe that's where they put on
3 What happensd is that the original forensic examiner 3 the second examiner, but the record would speak for
4 From Metro testified, we cross-examined that. 4 dtself. There's a trial transcript that would be

5 THE COURT: Who was that? 5 able to answer that question for you.

6 THE WITNESS: I don't recall the name off 6 Q. When the initial SANE exam was done, the
7 the top of my head. 7  SANE nurse doesn't find any sperm with a blue dye
8 THE COURT: So their DNA expert 8 test.

9 testified? 9 Do you recall that?

10 - THE WITNESS: Yes. And we challenged 10 A. Yes.
11 them through cross. And part of our challenge was 11 Q. Okay. And then eventually there is semen
12 dinterpretation of the data. 12 +that is found in this case. Do you recall where
13 And as the Court is well aware, they 13 that came from?
14 use a peer review system. So the examiner 14 A. Not off the top of my head. I'd have to
15 themselves has another person who basically double 15 Tlook at the file again to see.
16 checks their work. They put that person who checked |16 Q. In the initial police reports, do you
17 the supervisor on the stand over our objection. We 17 recall that the victim claimed that that person who
18 said it was prejudicial, that we didn't have an 18 assaulted her did not ejaculate?
19 opportunity to get any notes, reports or anything 19 A. That sounds correct. I don't -- Tike I
20 from that person, nor did the trial judge give a 20 said, it's been many, many years and I've had a lot
21 continuance to consult with our expert to see iT we 21 of trials since. So I'11 take your word for it if
22 could challenge that rebuttal expert. 22 t's in the reports.
23 So because we had challenged the DNA 23 Q. And that was at both sites according to
24 expert, they put on the rebuttal to basically be 24 the initial report?
25 able to say, you know, two examiners looked at this 25 A. Both sites in terms of --
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1 Q. There's, there's two -- 1 So her first order of business was

2 A. -- the dental office? 2 to examine all of those materials and determine was
3 Q. There's two sexual assaults that take 3 the process -- was the scene processed correctly,

4 place in the home, 4 was the DNA collected properly, and was it examined
5 A. That's correct. 5 properly, |

6 Q. One is downstairs and then one is 6 If there's any issues regarding

7 upstairs, 7 .retesting. she would let us know, you know, and then
8 A. In the bedroom, yes, that's correct. 8 we would consult with her at that point and then

9 Q. Do you recall in the initial police 9 take it from there,

10 report that there is no allegations of ejaculate at 10 So once she received all the

11 either location? 11 materials, it was a matter of just consulting with
12 A. I'11 take your word for it. I don't 12 her and then making some decisions from there about
13 remember if it was in both sites. So I'11 take your [13 what to do next.

14 word for that. 14 Shouid I continue?

15 Q. Eventually Ms. Guenther testifies that 15 Q. Please.
16 she has Mr. Henderson's semen on file, 16 A. So she started with going through all the
17 Do you recall that? 17 records, including the items that we spoke of and
18 A. Has it on file. I think she had a DNA 18 said that the best avenue --

19 profile. I don't believe -- I don't know if she had |19 THE COURT: Hold on for a second. Sarry,
20 semen on file. 20 This is not -- this is the whole issue, okay.
21 My understanding is she had a buccal 21 MS. CLOWERS: I understand, Your Honhor.
22 swab which would have been taken by rubbing the 22 THE COURT: So this 1is probabtly not the
23 mouth with a Q-Tip and that that was the 23 best time for you to be talking to a victim
24 standardized sample from your client. 24 advocate. Because as I furiously type, both sides
25 Q. There is a profile mixture of that 25 are gonna be making orders, and this is the issue on
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1 obtained from a bed sheet. 1 post-conviction right here so.

2 Do you recall that? 2 MS. CLOWERS: I apolegize. I had this

3 A. Yes. That's correct. 3 conversation with Mr. Reed.

4 Q. Did vou -- how did you challenge the 4 THE COURT: Why don't we have you start

5 mixture issue on that? 5 with after --

6 A. How we challenged the mixture issue? 6 ‘MS. KICE: Your Honor, just to make this

7 Q. Yes. _ 7 easier for everyone, is it okay if we take a break,
8 A. Well, I'd have to speak more generally in 8 1let Ms. Clowers speak to the victim advocate?

9 terms of all of the DNA. 9 THE COURT: No, it's not.
10 Q. Okay. 10 MS. KICE: Okay.

11 A. But it's our practice, and the reason why 11 THE COURT: This is the time set for

12 I was called into this case was I had a little bhit 12 hearing. With all due respect to Ms. Clowers, I'm
13 of experience with this, this topic, and we needed 13 loocking at a motion fdr post-conviction relief, and
14 to have someone look at the DNA. 14 4it's clearly based on DNA and he's talking about DNA
16 So our first step was to make sure 18 and I got a prosecutor walking over. "

16 we subpoenaed all of the forensic 1ab's records fer 16 I need to have everybody listen
17 the DNA testing that was done by the Las Vegas 17 because there's gonna be an order by either side and
18 Metropolitan Police Department. 18 it's gonna be done by both sides. So this is the
19 There was also a CODIS hit that came 19 crux of it.
20 up. And that was investigated as well. 20 Mr. Reed, slow down for me because
21 So all the data was sent to Norah 21 I'm taking as much as I can as far as the notes that
22 Rudin who is a forensic DNA consultant that we 22 I need tc take right now,

23 hired. Norah's worked with us many times in many 23 So why don't you go after Ms. Rudin
24 cases. She's very competent, very good at what she 24 examines it and looks at the reports and you consult
25 does. And very good at explaining things to us. 25 with her.
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1 THE WITNESS: Yes. 1 THE COURT: So she agreed with the DNA
2 THE COURT: Tell me what happens then. 2 conclusion?
3 THE WITNESS: Okay, judge. Just to make 3 THE WITNESS: Yes.
4 sure we're clear, what Ms. Rudin receives is 4 BY MS. KICE:
5 actually the entire forensic file. 5 Q. And if I remember correctly, we've spoken
6 And so a lot of times, and in this 6 about this hefore and that's why you ultimately
7 case we'll get a copy of it, but the lab at that 7 chose for Ms. Rudin not to come in and testify,
8 time was sending, Metro's Tab was sending it 8 correct?
9 directly to our expert consultant. 9 A, Yes. 50 her role was for us to
10 And so bhasically it allows her, 10 cross-examine the State's experts. We didn't bring
11 . absent the actual physical testing, to be ahle to |11  her physically to the courtroom to do that, but
12 input all the data, to basically look at exactly all |12 spoke to her on the phone multipie times, exchanged
13 the data that Metro's forensic lab had, and to be 13 information. We had a pretty well thought out cross
14 able to then do her own interpretation of it. 14 for what we could cross on.
15 And that is where the consulting 15 Q. And she actually provided you with a 1ist
16 really becomes more interesting in this case. 16 of cross-sxamination questions; is that correct?
17 Because her job is to, you know, Tirst to decide was |17 A. She did.
18 the testing procedures done correctly. And in this 18 Q. Okay. Now, you said that there were
19 case she found that they were; was the 19 several areas not, maybe settled is not an accurate
20 interpretation of the data correct. 20 representation of what you said, there were some
21 And this is where it is a little 21 areas that you could challenge?
22 complicated because the shortest way to answer that 22 A. That is correct. And one of them you
23 part of it is the ultimate conclusion that was 23 ddentified-is any time there's not a single source,
24 reached by the Metro examiner she agreed with. 24 and I believe, if I recall, there were some single
25 There were, however, in terms of analyzing 25 source samples here and there were some mixtures,
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1 particular parts of the data, there were some areas 1 which are dealing with generally with DNA is in a
2 we could challenge. 2 single soﬁrce, it's usnally if there's enough DNA
3 The way I would understand it as a J data, they could mix very strong conclusions about
4 Tay person is both experts got to the end of the 4 the DNA. Typicaily that it is eight or nine or even
S same road she, meaning Ms. Rudin, probably wouid 5 10 times the world's popuiation in terms of their
6 have made a couple of different turns, but ended up 6 certainty of that single source being that
7 in the same -- at the, the same location at the end. 7 dndividual,
8 That was the area we could focus on in terms of 8 When you get into mixtures, the
9 being able to cross-examine their forensic experts. 9 numbers are, are a lot less and a lot more
10 There is, there 1is -- as the Court 10 unpredictable because there's several diffarent
11 probably is aware, in the DNA there's some 11 people that could or could not be in the source and
12 subjectivity to it in terms of if there is 12 so the numbers mathematically aren't as strong.
13 particular a]1e1es; that is the presence of possible |13 And then you have the third variable
14 DNA, below the RFU which is a threshold that's 14 which is where you have a mixture, but you have a
15 established by the 1ab, our expert can dig into 15 major and a minor contributor. That is the expert
16 those and say these peaks might be the existence of 16 1is able to pull out and say this particular portion
17 another mixture or another person possibie source. 17 of that sample is this person or is 1ikely this
18 And so that was the primary area where we could 18 person and then make conclusions about the minor
19 focus. 19 contributor or ceontributors. And so when you have a
20 However, 1ike I said in the end, it 20 mixture sample like you have here, it is a good area
21 would, there would have been no way to put Ms. Rudin |21 to attack and that's where the cross-examine
22 on the stand because she would have had to say, 22 focused.
23 while I disagree with some of the interpretation, I 23 THE COURT: This was a major and a minor
24 agree with the overall resu1fs, including that 24 mixture you're saying?
25 portion on the bed sheet. 25 THE WITNESS: 1 believe there was, there
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1 was both. There was some where there was mixtures, 1 being a felon in order to establish the CODIS hit.

2 just a mixture, and there was some where there was a 2 3o the prosecution, with our

3 major, minor contributor, 3 request, agreed we'd eliminate any discussion of

4 And I know, if I recall correctly, 4 CODIS at all and we would only focus on the manuat

5 there were single sources too because there was a 5 comparison done here in Nevada.

6 lot of different DNA, but the report I'm sure speaks 6 Q. So did you do any sort of independent

7 for itself. ' 7 review or attempt to find out about the lab in

8 BY MS. KICE: 8 California that processed this sampile?

9 Q. Okay. When you said that you sent Ms. 9 A. The only thing I do recall is discussing
10 Rudin the complete forensic file -- let me just 10 4t with Norah Rudin. And her discussion with us was
11 backtrack a 1ittle bit.. 11 what they did in. California is -- was finaccurately
12 Mr. Henderson was not jdentified 12 done and obviocusly you'd have two labs then
13 initially through Nevada? - 13 basically coming to the same conclusion.

14 A, That's correct. It was a CODIS hit out 14 Q. Okay. And what did she base that upen?
16 of California. 15 A. Whatever information was provided to her.
16 Q. Okay. What information did you receive 16 I don't recall exactly what it was, but she was
17 from CODIS as to how he was matched? 17 aware of the California CODIS hit.
18 A. There -- my understanding of the way it 18. Q. Okay. Was she specifically aware of
19 was matched is -- well, let me back up. The Court 19 their testing procedures; their, the manner in which
20 knows what CODIS is. So we -- a CODIS hit could 20 the DNA was colTected? What information was given
21 come from any jurisdiction. 21 to Ms. Rudin about the California?
22 It was unusual that the CODIS hit 22 A. I don't recall exactly. I would presume
23 ' did not come from Nevada because Mr. Henderson's 23 that she had -- well, I know that she -- just
24 DNA, because he has a conviction in Nevada, should 24 generally speaking, she told taught us about the
25 have been present in the system from reporting from 25 procedure in CODIS, but also she may have had the
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T Nevada, but the CODIS hit came from California. 1 dindependent data, tco. I just, I wouldn't be able
2 And the policy is that when you get 2 to say off the top of my head if she did or didn't.
3 a CODIS hit, the CODIS hit then notifies the lab in 3 Q. So to save a jury from hearing that Mr.

4 which the source came from. 4 Henderson had been convicted of a prior felony,

5 S50 in this case Nevada would have 5 which was not of a sexual nature, the CODIS pecple
6 been notifijed. At that point, it's Nevada's 6 weren't brought in to testify; is that correct?

7 responsibility to do an independent exam, an 7 A. That's not compietely accurate.

8 independent examination of the evidence a manual 8 Q. Okay.

9 comparison and then go from there. 9 A. That's only partially accurate.

10 So in other words, the CODIS 1is only 10 Q. Can you clear it up for me? Because I'm
11 a probable cause determination. It is not a 11 confused. . | .
12 conclusive determination. 12 A. That part's true, but it's more than just
13 Does that answer your question? 13 that. It's the fact that now you'd have two labs
14 Q. And .was that done? 14 that conclusively place Mr. Henderson at the crime
15 A. That was done. And we did have a review 16 scene rather than one to attack.
16 and discussion with our expert concerning the CODIS 16 Q. Okay. I understand what you're saying
17 hit. And that also became an issue at trial as 17 now. Sorry. I lost my place on my --
18 well. 18 THE COURT: And just so the record's
19 Q. Okay. What do you recall about that at 19 c¢lear, Norah Rudin did in fact review the CODIS DNA
20 trial? 20 information from California?
21 A. I recall that the -- when we approached 21 THE WITNESS: Yes. And what counsel was
22 the prosecutor, cbviously the prejudice would be, 22 asking --
23 you know, two-fold. We have a CODIS hit from an 23 THE COURT: Right.
24 independent Tab that the prosecution didn’'t want to 24 THE WITNESS: -- is whether she had all
25 call and you'd have to identify Mr. Henderseon as 25 the specifics.
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1 THE COURT: Right. 1 in this case?
2 THE WITNESS: I don't know exactly what 2 A. When you say a number, I do recall there
3 she had, but we were aware of the CODIS hit from 3 was more than one, but I wouldn't be able to say
4 Catifornia. We did -- 4 +there was 1ike three or four or five.
5 THE COURT: Did she have any of the 5 Q. Okay. How many do you recall?
6 reports from the CODIS hit? , 6 A. At least two.
7 _ THE WITNESS: I'm pretty sure she did 7 Q. At least two?
8 because we had at Teast the general reports. But I B A. Yeah.
9 don't know if she got the, you know, the peak height 9 Q. Okay. And at some point in time there
10 ratios and the specific data itself, but she had the |10 was a motion made to retest the DNA. Do you recall
11 report and all .the related. information from that.. 11  that? :
12 THE COURT. And the conclusion was it was 12 A. I do.
13 the defendant? | 13 Q. And what was the result of that?
14 THE WITNESS: Yes. 14 THE COURT: Wait. Hold on. Let me ask,
15 THE COURT: A1l right. 15 who's motion was 1t? The defenses?
16 BY MS. KICE: 16 THE WITNESS: It was the defense's
17 Q. Was -- let me back -- we went through a 17 motion. It was filed by Violet before she consulted
18 lot of my questions on my notes. So I apologize. 18 with me on this case.
19 A. That's okay. 19 BY MS. KICE:
20 Q. Do you recall what is started to be 20 Q. Okay. Well, do you know what the result
21 referred to as the good news e-mail in this case? 21 of that was? '
22 A. No. I'm not sure what you're talking 22 A. Ve never did the retesting. And we did
23 about. ' 23 everything we could to make sure that somehow people
24 Q. Okay. There’s initial testing done aon 24 forgot about that motion because there was no basis
25 the buccal -- buccal, buccal? 25 to retest because our expert said don't retest,
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1 A. Buccal. 1 Q. Okay. But was that done before Norah's
A Q. Buccal swab for Mr. Henderson, and it 2 conclusions were -- '
3 talks about minor peaks. This is an e-mail from the 3 A. That's correct.
4 lab to the district attorney's office. 4 Q. -- or Dr. Rudin's conclusions?
5 A. The lab, the Las Vegas Metro lab? 5 A. And Ms. Radosta can speak of that more
6 Q. Las Vegas Metropolitan lab. 6 specifically about what the court was asking of her
7 A. Okay. _ | 7 and why she filed that motion, but I can tell you
8 Q. Ang it talks about there being minor 8 that there was no retesting done because our expert
9 peaks in the identification. And then the material 9 advised against it.
10 s tested yet again and the Las Vegas Metropolitan 10 Q. Okay. |
11 Police Department Tab was able to match him to one 11 . THE COURT: Let me follow-up. If there.
12 in 600 billion people. 12 had been a retest done, you would have had to turn
13 Do you recall that? 13 that over to the State, correct?
14 A. Not off the top of my head. If you maybe 14 THE WITNESS: If we intended on using it
15 showed me the e-mail or whatever you had, but I 15 in trial, that's correct, Your Honor. If we
16 know, I do recall that there was some issues 16 didn't -- you know, we retest things all the time as
17 regarding minor peaks, but it'd be better if I can 17 the Court knows. And if the evidence were to be,
18 review it if you want me to answer that specific 18 you know, not favorable to the defense, we wouldn't
19 question. 19 turn it over, but the statute does require if wa're
20 Q. Okay. Hold on just a second. Okay. I'm 20 gonna introduce it in our case-in-chief, we have to
21 trying to pull it up on my computer. I apologize. 21 turn it over.
22 Okay. I can't, I can't find it right now. Eet me 22 THE COURT: Was that part of the
23 just -«- Tet me move on and we'll come back that. 23 consideration as to why you didn't want to retest
24 Is it your recollection that there 24 qt?
25 were a number of tests done on the forensic material |25 THE WITNESS: Abscolutely.
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1 THE COURT: A1l right, 1 enough time, I don't think there -- 30 minutes, an
2 BY MS. KICE: 2  hour maybe, I don't know. It wasn't enough time

3 Q. Okay. Do you know whether or not there's 3 let's put it that way.

4 still forensic material in this case to be tested? 4 Q. And you don't recall specifically the

5 A. I wouldn't know that off the top of my 5 plea negotiation?

6 head, but I can tell you the procedure with the lab B A. I do not recall the specifics. Ms.

7 for these types of cases is that they will actually 7 Radosta probably even had that in writing I presume,
8 maintain additional swabs for retesting. It's their 8 but I know she'll recall it because it bothered us

9 standard protocol. I don't know the condition of 9 that we had to basically deal a potential 1ife

10 the samples, but I‘m sure you can check with the 1ab |10 sentence case at the last minute.

11 and find ocut. 11 And if I recall, the offer was a.

12 Q. Do you know if extractions can be 12 pretty good one for what we were looking at.

13 retested? 13 Q. Right.

14 A. Extractions can be retested, but 14 A. But, you know, it's very difficult to --
18 typically what the lab will do, and 1ike I said, 16 and I understand Mr. Henderson's predicament if I

16 this is getting a 1ittle beyond my area of expertise |16 was in the situation at the last minute,

17 but we talked about this with Norah, they're better 17 And again, it's -- I don't know if
18 off taking the original sample and doing the 18 1it's any fault to anyone, but the fact of the matter
19 extractions again rather than using a preserved 19 is that that was troublesome that that offer came in
20 extraction bhecause of aging. 20 at the last minute.
21 Q. Correct. 21 Q. Did you ask the judge, and I know it was
22 A. So typically they'11 use the original 22 Judge Mosiey, but did you ask him for more time
23 sample, if it's properly preserved, re-extract and 23 to --
24 then retest. 24 A. Yes.
25 Q. And the reason is over time there's some 25 Q. And was that granted?
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1 denigration of the genetic material, is that why 1 A. No.

2 1it's preferred to use the original over the 2 Q. In Tight of Missouri versus Fry and

3 extractions? 3 Lafler (phonetic} versus Cooper, do you feel that

4 A. Potentially there's denigration, ves. 4 vyour performance meets the requirements of

5 Not exclusively, but potentially there is, vyes. 5 Strickland, given the time constraints and given the
1 Q. Okay. At some point din time there was a 6 severity of the penalties, the time you were allowed
7 plea offer on the tabie in this case. 7 to discuss with him?

8 Do you remember when that was given 8 A. [t certainly would have been nice to have
9 to you? 8 more time. I don't know. I'm not the one to make
10 A. I remember when it was given, but I don't 10 the decision about whether I did something wrong or
11 remember the exact details of the deal. But what -- |11 not, but I certainly did not feel comfortable about

12 the reason why it stuck in my mind is because this 12 the amount of time that we had.

13 was like right before we were getting ready to start |13 It's extremely difficult to get a

14 trial. 1 think the jury was getting ready to come 14 deal down for that kind of time with, you know, a
16 1in, it was -- I tell you it's awful for Mr. 15 half an hour or an hour.

16 Henderson that the deal came in when it did because 16 Q. Okay. So over the course of our careers
17 it's very, very difficult as a defense lawyer to be 17 and everything that sticks with us, does it still

18 talking about someone's life on the 1ine when the 18 stick with you that you didn't have enough -- that
19 jury's standing in the hallway., So I remember it 19 you don't feel that you had adequate time to discuss
20 was at the very, very Tast minute. 20 the potential plea negotiation with him?

21 Q. Okay. And do you recall how much time 21 A. Yes. And especially in light of the rest
22 vyou were able to spend with him discussing the 22 of my testimony which is I think that the DNA was
23 possibility of multiple 1ife sentences to be run 23 conclusive and his chances of winning this case were
24 consecutively versus a 10 on the bottom deal? 24 almost nonexistent.

25 A. Not that much. I mean, it was, it wasn't 25 Negotiating this case was his hest
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1 option. It's too bad we only had the Tast minute to 1 Q. Okay. Do you recall having a
2 do it. 2 conversation with Mr.-Henderson whére you told him
3 Q. And you did ask Judge Mosley for more 3 that they couldn't retest extractions?
4 time and he didn't give you more time? 4 A. Couldn't retest extractions? I hope I
5 A. Yes. And, you know, when I say ask, 1 5 didn't tell him that because that'd bhe wrong.
6 don't know, we probably didn't put it on the record. 6 MS. KICE: Okay. I don't have any
7 Q. Right. 7 further questions, Your Honor.
8 A. It was probably through the bailiff 8 THE COURT: Cross-examination.
] 9 saying can you just give us some more time and the g MS. CLOWERS: Thank you, judge.
10 judge jumping on the bench and saying we're going 10 CROSS-EXAMINATION
11 now or never. 11 BY MS. CLOWERS: .
! 12 Q. And, Mr. Reed, I appreciate all the time 12 Q. I didn't try this case with you; is that
i 13 that you've -- 13 correct?
[ |14 A. Sure. 14 A. That's correct.
| 15 Q. -- to this today. I just have a few more 15 Q. And you tried this case in August of 2008
16 questions. 16 about four years ago?
| 17 A. Sure. 17 A. I'11 take your word for it. It's been
18 Q. Were you aware of an individual named 18 awhile. '
19 Ahud Chaziza or Abdul Chaziza at any point in time 19 Q. So some of your memory might not be as
20 during this? ' 20 fresh; is that fair to say? -
21 A. It doesn't ring a bell. 21 A. That's true.
| 22 Q. Okay. Mr. Chaziza was arrested and 22 Q. And then just based upon your experience
23 through a confidential informant at the DAs office 23 1in the office at the Public Defenders Office, you've
24 became aware of him and he was identified by both 24 recently had two very successful cases; is that
25 victims as the individual who came to the door. 25 correct?
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1 You don't recall ever knowing 1 A. That's true.
2 anything about him? 2 Q. And you're relied upon at your office for
3 A. No. You should ask Ms. Radosta ahout 3 vyour experience and your knowledge in regards to DNA
4 that. I don't recall that we had that information 4 cases?
5 at the time. 5 A. Yes.
6 Q. Okay. 6 Q. And so you were brought into this case
7 A. But she would know for sure. 7 for the very specific reason of your knowledge
3 Q. Okay. Can I ask for the Court's 8 regarding DNA?
9 indulgence for just a moment. 9 A. Yes.
10 THE COURT: Yes. 10 Q. So the other stuff surrounding the case
11 BY MS. KICE: | 11  vou might not have been as familiar with as the DNA?
12 Q. By the time that the motion to retest the 12 A. That's correct.
13 DNA had come before Judge Mosley, were you on the 13 Q. So whether or not somebody by the name of
14 case at that point in time? 14 Ahud Chaziza was currently charged and pending trial
15 A. VYes. 15 while this case was, you might not remember that?
16 Q. Okay. And do you recall that Judge 16 A. Yeah, I don't remember that.
17 Mosley was willing -- if there weren't original 17 Q. I just want to talk about that
18 samples to test, that Judge Mosley was willing to 18 negotiation real quick. And when it was offered,
19 dismiss this case? Do you recall that? 19 did Mr. Henderson want to take it?
20 A. I don't recall that he said it in exactly 20 A. He rejected the offer.
21 those words, but certainly we raised issues 21 Q. Okay. And as to the facts that you
22 concerning preservation of samples. 22 remember them, if you remember them, and I apologize
23 The problem that you have in this 23 if you don't, but the one person who was ID'd being
24 case is that there were extractions and the physical |24 Mr. Chaziza was not wearing a mask, and I don't know
25 evidence at the time was available for retesting. 25 if you recall that, but your c¢lient, do you remember
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1 he was wearing a mask during the incident?. 1 an issue?
2 A. That's correct. That's one of the 2 A, Ahsolutely,
3 reasons why the victims were unable to identify him. 3 Q. When it comes to a CODIS hit, and -I'm
4 Q. And when the preparation of this writ of 4 gonna sound Tike I don't really know what I'm
5 habeas corpus came forward, were you ever asked for 5 talking about right now, but the lab here in Nevada
6 vyour file, your personal file, your notes or 6 will actually get the information from California
7 anything of that nature? 7 and test it here; is that correct?
8 A. Yes. We -- it's our normal policy to 8 A. Kind of. The --
9 give over everything to the new attorney in the 9 Q. Compare it? ‘
10 case. With respect to new defense counsel, I think 10 A. The procedure is, is -- I already
11 . dnitially, usually they'l11 come to us and say, you 11 answered this part of it, is, you know, CODIS hits,
12 know, someone's here for the file, do you want to go |12 it has the DNA of lh'iﬂit:rﬂS of individuals.
13 through it and give them what's appropriate. 13 And then what happened here 1is the
14 Because I don't think she had all of our file 14 dnitial testing came up with an unknown source., So
156 dinitially. 15 they did not -- Nevada put it into CODIS as an
16 And so that's, that's just not -- I 16 unknown source. The hit came actually out of
17 apologize, but typically we make sure that the new 17 cCalifornia which 1ike I said was an oddity because
18 attorney gets everything and there were some things 18 his DNA should have been here.
19 we had worked on that were not provided. 19 {Once the CODIS hit happens, they
20 (1. Do you remember during the pendency of 20 notify the institution that requested. So it comes
21 Mr. Henderson's case that he also had an open and 21 back to Nevada, back to Metro saying we've got a
22 gross lewdness pending? 22 CODIS hit on Mr. Henderson.
23 A. I did not rememher that. 23 At that point it's our -- it's
24 Q. And your experience with more than 80 24 HMetro's duty then to do a manual comparison. So a
25 jury trials, which means you've probahly done 25 buccal swab's taken, the source samples are tested
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1 thousands of preliminary hearings or just dealt with 1 directly to Mr. Henderson.
2 thousands and thousands of cases? 2 Q. And that's what happened to the best of
3 A. Yeah, I've lost count. I don't know how 3 vyour memory in this case?
4 many. It's got to be somewhere in that 4 A. Yeah. I'm certain that part happened,
5 neighborhood. 5 vyes. |
6 Q. I don't know if that's a good or bad 6 Q. And again, one of the reasons that you
7 thing, but let me ask you this: Often times the 7 didn't bring up the CODIS 1is cne, the jury would
8 wvictims will describe one person multiple ways; 8 have Tound out perhaps that he was a felon?
9 taller, shorter, small or fatter, or even racial 9 A. That would be one of the main reasons,
10 tones can be different, is that fair to say? 10 yes.
11 A. Absolutely. Especially someone in a 11 Q. And the second you would have helped the
12 stressful situation 1ike a sexual assault. 12 State's case by showing two experts had determined
13 Q. And so it's common in the cases that you 13 it was his DNA; is that correct?
14 see that victims might not describe people as they 14 A. Exactly. And the risk we ran too is if
16 end up being? 18 we bring in the CODIS pecple, it would alsc be -- we
16 A. That's very true. 16 don't know how their interpretation of the data
17 Q. Now, you said you challenged the 17 would necessarily be, other than we have two sources
18 admission of some of the evidence. You didn't 18 with the same conclusion and we thought the better
19 challenge any of the chain of custody; is that 19 strategy would be to have one examiner be attacked
20 correct? 20 with results that we knew rather than the unknown
21 A. No. 21 and have two positive conclusions for the
22 Q. If you recall? 22 prosecution,
23 A. I don't believe we challenged any of the 23 Q. And then did Ms. Rudin -- that's her
24 chain of custody. 24 name; is that correct?
25 Q. Would you have if you thought there was 25 A. Yes.
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1 Q. She's well-known in the area of DNA; is 1 sexually assaulted on a bed. Do you recall that?

2 that fair to say? 2 A. That was her testimony, yes.

3 A. She's one of the nation's leading 3 Q. Okay. And do you recall that DNA was

4 experts. 4 taken from the sheets that were upstairs?

5 Q. Your office used her quite a bit? 5 A. Yes.

6 A. 5til11 use her to this day. 6 Q. As well as during the SANE exam there was

7 Q. Okay. So you have a comfortability Tlevel 7 DNA swabs collected as well?

8 with her? 8 A. Correct.

9 A. Absoiutely. 9 Q. Do you remember that the sheets, the
10 Q. when she was reviewing all this 10 determination by the Metro Tab was that the sheets
11 informatijon for this trial, did she.ever ask you for |11 upstairs identity assumed 180 -- one in 600 billion
12 more information that had yet to be provided by 12 was the results that the DNA belonged to Mr.

13 either yourself or Metro? 13 Henderson?
14 A. Initially she did ask for information 14 A. ﬁ'ight. That was the single source I was
15 because that happens a lot. We may not have the -- |15 talking about. ' |
16 all the data. I think she asked for the CODIS 16 Q. And do you remember the same for the swab
17 information, you know, that kind of thing, but when 17 during the SANE exam belonged to him as well?
18 we started the trial, I don't believe there was 18 A. Yes.
19 anything that she asked for that we didn't provide. 19 Q. And then just talking quickly about the
20 Q. So she had been given everything she 20 breast.
21 needed to make the determination? 21 THE COURT: Wait, wait. Hold on one
22 A. Yes. 22 second. The sheets were the single source, and on
23 Q. And she agreed with the conclusion, 23 the sexual assault kit, was it -- where was it taken
24 although the road she took to get there was a bit 24 from? Do you remember what part of her body it was
25 different than the DNA analyst here in Nevada? 25 taken from?
JO ANN MELENDEZ - (702) 283-2151 JO ANN MELENDEZ - (702) 283-2151
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1 A. Yes, 1 MS. CLOWERS: It was vaginally, Your

2 Q And based upon your experience, is it 2  Hanor.

3 unusual that there will be two sources of DNA in a 3 THE COURT: It was the vaginal area?

4 swab or something that's taken or collected? 4 THE WITNESS: Yes.

5 A. You mean like a mixture? 5 THE COURT: What was the mixture then?

6 Q. Sure. 6 THE WITNESS: Well, theirs you'd expect

7 A. It's not unusual at all to find mixtures, 7 1t to be a mixture, but what they'll do is

8 no. 8 genatome -- genome, genome, excuse me, testing.

9 Q. And it's not unusual for there to be a 9 And now I'm trying do the science
10 major contributor and a minor contributor; fis that 10 part, but basically what it is is they can, they can
11 correct? 11 eliminate maile, female. So they can ¢nly do the
12 A. No, no. On many of the cases that I've 12 testing as to a male contributor and they can
13 seen, that will come up. 13 eliminate the female part of it to an attempt to
14 Q. Do you remember the exact results of the 14 separate out hecause obviously the victim's DNA
15 DNA 1in this case? 15 would be 1in her vaginal cavity. You know, that
16 A. I do not. 16 would be unusual. So that's how they then separate
17 Q. MWould it refresh your memory if I told 17 with the genome. They can identify only a male
18 vyou -- do you remember that the facts are that she 18 source and get a more accurate source.

19 was touched downstairs in the house and then taken 19 So basically it's a mixture, but
20 upstairs? You remember that, sir? 20 it's a single source when they genome test it
21 A, Yes. 21 because they are eliminating any female BNA.

22 Q. And downstairs she was touched on her 22 THE COURT: So that single male source
23 breasts, do you recall that? 23 was also the defendant?

24 A. Yes, I do. 24 THE WITNESS: That's correct.

25 Q. When she was taken upstairs, she was 25 THE COURT: Okay.
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1 BY MS. CLOWERS: 1 determination by a court of Tlaw.
2 Q. And that was also one in 600 billion; is 2 Q. Okay.
3 that correct? 3 A. And so we had that data and then we had
4 A. Yes. Which is 1ike seven or eight times 4 the manual comparisons. And so the result in the
5 the world population identity assumed. § CODIS hit, if we were to allow it in, has a two-fold
6 Q. And then as for the breast area, it was 6 problem; felony conviction as being the source of
7 also his fdentity assumed that one in 600 billion as 7 the CODIS that he provided, and secondarily that it
8 well? 8 would be another lab that made a conclusive decision
9 A. That's correct. And it's the same thing 9 as to his identity. So that was the two.
10 there in terms of separating out the DNA from the 10 Q. Okay. And I believe that is exactly
11 . female source and the male source.. . 11 where I was going with that was CODIS could have
12 THE COURT: And so there was DNA also 12 done more perhaps?
43 taken from her breast as well? 13 A. No. That's not, that's not how it works.
14 THE WITNESS: Yes, presumably. And I, I 14 CODIS, CODIS only does what I just described for
15 think that the victim might have mentioned that the 15 you. '
16 assailant had licked her or -- in the chest area. 16 Q. Exactly what they did in this case?
17 BY MS. CLOWERS: 17 A. That's it. You can't go back to CODIS
18 Q. And that's your memory of that; is that 18 and say can you retest this or check your data or --
19 correct? 19 it doesn't work that way. If they get the hit, they
20 A. Yes. Which would then lead, you Know, 20 send it to the Tab and they wash their hands of it.
21 saliva's a great source of skin, especially the 21 They're done.
22 tongue running across surface is a great source or 22 Q. Okay. And did you ever receive a
23 epetheial celis which are skin cells. ' 23 satisfactory answer as to why Mr. Henderson wasn't
24 MS. CLOWERS: I have no further 24 in the Nevada database?
25 questions, Your Honor. 25 A. No, I didn't.
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1 THE COURT: Redirect. 1 Q. Okay. Did that call into question this
2 REDIRECT EXAMINATION 2 entire procedure?
3 BY MS. KICE: , 3 A. No. Because we raised that with Norah.
4 Q. There was a question I had about the 4 We saw it and said is this a problem, why wouldn't
£ CODIS. You said there was a representation made 5 they have hit it. And the -- basically her answer
6 that you didn't want the information from the 6 was I don't know, I don't know why they didn't catch
7 California Tab to come in because it had 7 it, but all I know is California got 1t right.
8 conclusively matched Mr. Henderson to the crime, 3 Why Nevada didn't catch it, I don't
9 correct? 9 know, but it really, it kind of didn't matter in her
10 A. Right. | 10 mind because the conclusion that California coupled
11 Q. Then you said something about some 11 with Metro's retesting basically sealed her opinion.
12 dinformation about CODIS or the procedures that you 12 Q. Okay. And just because I'm annoying,
13 could have done but you didn't do? 13 why, why didn't you press to find out why he didn't
14 A, 1 did? 14 matech in Nevada?
15 Q. At Teast that's what I recall. 15 Because either Metro didn't take his
16 A. I would hope that that wasn't the case. 16 DNA correctly when they did the swab when he was
17 That's not what I meant if that's what I said. 17 taken intec prison or it wasn't uploaded right or
18 Q. Okay. 18 there's some problem with the database or there's
18 A. Do you want me to repeat my answer on 19 something wrong with how things are collected,
20 that? The CODIS hit was conclusive in this way: 20 stored, maintained, matched, height, et cetera, et
21 CODIS says this is Mr. Henderson's DNA; however, 21 cetera.
22 they always -- the caveat at the bottom is this is 22 Why didn't you pursue that?
23 done for probable cause purposes, the lab has to do 23 A. Because it wouldn't have mattered
24 4qts own independent testing. The presumption is 24 according to our expert. California got it right
25 CODIS doesn't want to be the conclusive 25 and then Metro got it right with the manual test.
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1 So we were -- it was much ado about nothing as to 1 A. 10 years.
2 why that was the case. 2 Q. A1l right. And what unit are you
3 The focus of the cross was better on 3 currently on?
4 the interpretation of the data. And what was found 4 A. Oh the homicide team currently.
5 in those minor peaks and below the RFU where there 5 Q. How long have you been on the homicide
6 could be another source or challenging the fact that 6 team? |
7 that's identity assumed by saying these particular 7 A. Eight years.
8 alieles are not interpreted correctly. And that's, 8 Q. So vou're on the homicide team during the
-9 that's all we really had. It was a difficult cross. 9 time period by which this case was tried?
10 MS. KICE: Okay, thank you. 10 A.  Yes, I was.
1 -MS. CLOWERS: May I just ask a coupie 11 Q. And you just assisted as far as being the
12 follow-up? 12 co-chair with Ms. Radosta and helping in this ONA
13 THE COURT: Sure. 13 area?
14 CROSS-EXAMINATION 14 A. Yes. Because at that time especially
15 BY MS. CLOWERS: ' 18 there was a Tot more homicides that had DNA cases
16 - Q. Didn't -- and I can't remember where I 16 than just a routine track case.
17 learned this information. Didn't his DNA show up in |17 Q. This would be a sexual assault case,
18 CODIS in Nevada after the fact? 18 right, SYU case?
19 A. It may have. I'm not certain of that. I 19 A. At the time, our SVU unit didn't take
20 know that, that we talked to the examiner about this |20 adult sexual assaults. That has since changed, but
21 because it seemed kind of odd. And she wasn't 21 I don't believe in 2008 they were -- it had to be a
22 familiar with how, you know, Nevada was uploading 22 child for that special unit to take it. Although
23 information into CODIS. And we didn't ask the, the 23 Ms, Radosta's on that team -- '
24 Metro expert because it was, it was gonna be not an 24 Q. Yeah.
25 issue because they manually came to the results. 25 A. -- how so she would probably know the
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1 Q. So it wouldn't have changed the result of 1 answer to that. But my recoliection was Ms. Radosta
2 the trial? 2 was on the track at the time and that's how sha got
3 A. Not accarding to our expert. 3 assigned this case.
4 Q. And is it possible that his DNA just 4 Q. About how many murder cases and sexual --
5 hadn't been entered into CODIS in Nevada yet? 5 and/or sexual -- well, how many murder cases do you
6 A. That is possible. 6 think you've handled? Not just trial, but handled
7 Q. Is it, with your experience or if you 7 1in the time that you've been in your entire career.
8 have knowledge that the Nevada DNA system, 8 A. Obh, hundreds.
9 especially in the metro jurisdiction, has or was 9 Q. All right. And how many sexual assault
10 behind for very many years with entering DNA? 10 cases, even within the murder cases or just
11 A. No system is foolproof about entering 11 otherwise, have you handled?
12 DNA. So that's true, , 12 A. Primarily within the murder cases, I'd
13 MS. CLOWERS: Okay. I have nothing 13 say probably half of that,
14 further, judge. 14 Q. And Norah Rudin is the one, she's the DNA
15 EXAMINATION 15 expert that both your SVU and your homicide team
16 BY THE COURT: 16 uses as a consultant in these cases?
17 Q. Just a coupie followup. How long have -- 17 A. She's one of them, but yes, she's worked
18 vyou stated you practiced law about 25 yesars. 18 on a lot of cases with our office, ves.
19 How long have you been practicing 19 Q.  Where's she Tocated out of, do you know?
20 criminal defense work? 20 A. I think it's California.
21 A. That whole time. 21 M5. KICE: California.
22 Q. 25 years? 22 THE WITNESS: Los Angeles area I believe.
23 A. Yes, 23 THE COURT: Al11 right. And before you
24 Q. And how Tong have you been at the Public 24 leave the stand, can I ask, there were some other
25 Defenders 0ffice? ' 25 issues, are you gohna be asking him or Ms. Radosta
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1 or can you just go over -- there's a couple other 1 THE COURT: Sure.

2 issues regarding that he's raised in the 2 BY MS. KICE:

3 post-conviction such as validity of the search 3 Q. Was there a search warrant that was

4 warrant trial counsel failed to correct the PSI. 4 dssued in this case to get the buccal swab from Mr.

5 He's on the stand. You might as 5 Henderson?

6 well ask him a couple guestions regard'ing that. If 6 A. I don't recall off the top of my head.

7 he's already here, I don't -- 7 Typically they do a search warrant to get it, but

8 MS. KICE: That's fine, judge. 8 they don't have to.

9 THE COURT: I don't think it will take 9 Q. They don't have to? Why don't they have
10 more than 10 minutes to ask him a couple more 10 to?

11 questions regarding what else has been raised in the |11 A. Well, sometimes they can get it by

12 evidentiary hearing. I mean what has been raised in |12 consent or depends on, and I don't recall if Mr.

13 the petition. Excuse me. For example, no bench 13 Henderson was on parole or anything Tike that at the
‘14 conferences were recorded. 14 +time. I'm not -- I just don't remember, but there's
15 MS. KICE: That's my favorite issue, but. 15 a lot of ways they can get that besides the search
16 THE COURT: That's, that's your what? 16 warrant. If there was one, it should have, it

17 MS. KICE: That's my favorite issue, 17 should have been in our file.

18 THE COURT: You'll notice mine are. 18 Q. Okay. Would it surprise you that there
19 MS. KICE: I know. And I've always been 19 was no affidavit in the file about getting a search
20 very impressed with that. I'm sorry, Your Honor, I 20 warrant?

21 have to kind of scroll through this. 21 A. No. It wouldn't surprise me at all.
22 FURTHER EXAMINATION 22 Typically we'l11l just get the search warrant. And
23 BY MS. KICE: ' 23 then if there’'s an issue, we should raise that and
24 Q. Why weren't the bench conferences 24 ask for that discovery as to the affidavit attached
25 recorded? 25 to the search warrant.
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1 A. I don't have any idea. 1 MS. KICE: Sorry, Your Honor. Just one

2 . 1Is it standard policy at the time and 1in 2 more moment.

3 that courtrcom not to record bench conferences? 3 THE COURT: That's all right.

4 A. I don't know how many trials you've done 4 BY MS. KICE:

5 in front of Judge Mosley, but there are a lot of 5 Q. And prior to sentencing, did you get a

6 conferences with Judge Mosley that might not be on 6 chance to go over the PSI with Mr. Henderson?

7 the record initially. But everything I thought was 7 A. I'm sure we did. I don't remember. Ms.

8 material in every trial I've ever done with, with 8 Radosta would be the best person to answer that

9 Judge Mosley since Tike 1990 I think was my first 9 question.

10 trial in there, he'll go back and put it on the 10 Q. Okay. Are you aware of the case of

11 record or give you an opportunity to put it on the 11 Stockmeier versus State?

12 record. 12 A. Very much so.

13 So his normal, whatever was said, if 13 Q. Are you aware of the conseguences of

14 1t was material I would have presumed was put on the [14 Stockmeier versus State?

15 record. 15 A. The consaquences? The consequences are
16 Q. If there was something that stood out to 16 that you can not sentence someone with an incorrect
17 you that you would have recalled, you would still be (17 PSI. But that case came out long after this case
18 able to remember that today since he did give an 18 was sentenced.

19 opportunity to make a record? 19 Q. Okay. But you -- it is your best

20 A. He always gave me an opportunity to make 20 recollection that either you or Ms. Radosta went
21 a record. I've never remembered Judge Mosley saying |21 over the PSI with Mr. Henderson?

22 vyou can't, you know, make a record about an issue, 22 A. Yes. And it's our practice, toc. I mean
23 even if he disagreed with me. 23 before Stockmeier, we wanted, we wanted Mr.

24 MS. KICE: If I can just have the Court's 24 Henderson to have a correct PSI. If there were any
25 indulgence just for a moment. 25 issues, you know, we would normaily bring them up.
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1 As far as how they are -- the only 1 based upon a CODIS hit to then get buccail?
2 difference I see now with Stockmeier in terms of how | 2 A.  No.
3 I practiced it is a lot of times we would 3 Q. So you don't see any probiem with that;
4 dnterlineate or write things in the PSI only later 4 1s that correct?
5 to discover that that wasn't effective. 5 A. That's what I was trying to say, maybe
6 So Stockmeier in my opinion only 6 dinartfulily, is there's really -- there really isn't
7 basically solidified the idea that the correct PSI 7 a reason to search the affidavit. Because if the
8 ends up in the hands of the Department of 8 probable cause is the CODIS hit, we had that
9 Corrections. 9 dinformation and it's, it's more than probable cause
10 Q. And there's collateral consequences for 10 really. It's pretty conclusive.
11 not having a correct PSI; is that correct?. 11 Q. Okay. The Stockmeier case did change
12 A. Absolutely. It has to do with 12 things, how we do them procedurally; is that
13 c¢lassification, parole. There's a lot of factors in |13 correct?
14 terms of a prison sentence. You want a correct PSI. |14 A. Yes.
15 Q. Okay. And because this case was older, 15 Q. Now we have the PSI's amended in the
16 when I requested the file from your office, is it 16 paper form before somebody's allowed to be
17 your understanding that I received everything that 17 sentenced?
18 vyou had in the file? 18 A. That's correct.
19 A. Not at the time. After the fact you did. 19 Q. Previous to this, were there ever times
20 Q. After the fact, yes. 20 where you would review a PSI with somebody and find
21 A. And I apologize for that. Hopefully 21 an error and bring it up?
22 we've corrected that procedure. As you can 22 A. I've always tried to bring it up if it
23 appreciate, we have a lot of people and a Tot of 23 was a legitimate complaint, that we'd either ask it
24 cases, but on any serious offense 1ike this, it is 24 be amended, send a supplement, judges would
25 +typically the assigned attorney that gets notified 25 handwrite corrections on the PSIs. There was a
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1 and then provides the fiTe to the Subsequent Tawyer. 1 variety of ways it was done.
2 It's our responsibility. We fell down on the job on 2 Q. So Mr. Henderson Taced hundreds of years
3 that one. [ apologize. 3 basically in prison in this case; is that correct?
4 Q. At this point in time, are you confident 4 A. That's correct.
$ that I had everything that 1 needed? 5 Q. So you would have made sure that the PSI
6 A. Yes. 6 was correct and to review it with him?
7 MS. KICE: That's all, Your Honor. 7 A. I would certainly hope so, yes.
8 MS. CLOWERS: May I? 8 Q. And that's your office policy?
9 THE COURT: Go ahead. 9 A. Yes.
10 MS. CLOWERS: Thank you. 10 Q. And I assume it’'s your policy as just
11 . FURTHER EXAMINATION 11 being a good attorney as well?
12 BY MS5. CLOWERS: 12 A. Absolutely. It's important.
13 Q. It sounds 1ike you have a great deal of 13 Q. Bench conferences, had the bench
14 experience, especially with search warrants; is that |14 conferences in this trial been recorded, would it
18 fair to say? 15 have changed the outcome of this trial?
16 A. VYes. 16 A. Not based on my experience with Judge
17 Q. You probably have a search warrant 1in 17 Mosley. Because like I said, everything that I
18 probably almost every case you've tried? 18 thought was material was always put back on the
19 A. 1'd say that's true. 19 record.
20 Q. If not multiple search warrants? 20 Q. . So as an experienced defense attorney,
21 A. Yeah, usually there's more than one, 21 vyou recognize and appreciate the value of a record?
22 especially in homicides. 22 A. 1 do. And the reason why I'm especially
23 Q. Have you ever raised an issue or taken 23 in tune with that is Supreme Court Rule 250 which
24 issue with a search warrant where the PC is based 24 governs death penalty cases, which I do a lot of,
25 upon a probable cause? Or I'm sorry. The PC is 25 requires that bench conferences be racord.
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1 MS. CLOWERS: Thank you very much. 1 Q. But subsequently you turned all of that
2 FURTHER EXAMINATION 2 over?

3 BY THE COURT: 3 A. Yes, Your Honor.

4 Q. Hold on. There's something. Is there 4 THE COURT: Is there anything based on

5 anything that the defendant told -- do you recall -- 5 what I've asked, it's just what I noticed was in the
6 let me strike that. 6 petition just to make sure I've covered everything
7 Do you recall anything the Defendant 7 for this hearing, is there anything more that I've
8 told you about his PSI that was incorrect at all 8 asked that either side wants to follow-up with? Ms,
9 that you needed to correct it to the judge? 8 Kice.

10 A. Not off the top of my head. Like I said, 10 MS. KICE: I have one follow-up question.
11 Judge -- Violet Radosta probably did most of that 11 THE COURT:  Okay.

12 part of it. So if there was anything, she would be 12 FURTHER EXAMINATION

13 able to address that better. I just don't remember. |13 BY MS. KICE:

14 I'm sorry. 14 Q. Based upon the offer, I know you don't
15 Q. And even if there had been no affidavit 15 remember the specifics of the plea, possible

16 of the search warrant in this case regarding the 16 potential plea negotiation, did it strike you as
17 buccal swab, do you think that would have changed 17 being something that Judge Mosley would not have
18 the outcome in this particular case? 18 accepted had Mr. Henderson agreed to it?

19 A. No. 19 A. No.
20 Q. And why is that? 20 THE COURT: No, I -- that is so, that is
21 A. Because as long as they had a comparison 21 so beyond objectionable. I'm not gonna allow -- I
22 sample, they wouid be able to make the same 22 mean, it's just so speculative, that question. So
23 conclusions. They could have technically used the 23 it's gonna be irrelevant.
24 buccal swab that was sent up to CODIS or one from 24 MS. KICE: Okay.
25 the prison system, but they independently did it 25 THE COURT: Who knows what Judge MosTey
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1 just as a matter of procedure to be able to show 1 would have done and there was just so much

2 that they took a fresh swah. 2 speculation.

3 But as the Court knows, you know, 3 | The actual question you just asked
4 DNA never changes. A buccal swab from 20 years ago 4 was just so -- if you want to rephrase it you can,
5 1is the same DNA that is presently in existence. 5 but what you just asked was so -- it was speculation
6 Q. Did you check over -- I know you and Ms. 6 upon speculation upon speculation, the actuail

7 Kice have just been bantering back and forth 7 question.

8 regarding what was in the public defender's file. 8 If you want to rephrase it. Maybe
9 Are you aware of what Ms. Kice now 9 I'm just missing the point you're trying to make.
10 has in her file and do you fell that is sufficient 10 BY MS5. KICE:
11 for this hearing? 11 Q. Do you recall any specifics about the

12 A. 1 didn't go through the whole file, but I 12 term of years of the plea agreement?

13 can tell you that from the initial petition it 13 A. I don't, but I pretty confident that Ms.
14 looked like there was some conclusions, like we 14 Radosta would.

16 didn't do DNA. 15 Q. Okay.

16 And I again apologize, it wasn't 16 A. I just remember there was an offer, it
17 given to her initially. 8o whatever we have was 17 was at the last minute, we didn't have a lot of time
18 subsequently provided. 18 to talk about it, and the jury was standing out
19 Q. That being perhaps the consultations with 19 there ready to go and that was it.
20 Dr. Rudin? 20 Q. Had you ever had a plea negotiation that
21 A. That's correct. 21 Judge Mosley rejected?
22 Q. So they didn't have that during -- either 22 A. No. But I mean, Judge Mosley, you would
23 the defendant nor Ms. Kice had that during the 23 have to talk to him about a deal if it was a set
24 initial petitions? ' 24 deal, not if it was a range. But if you said hey,
25 A. That's correct. 25 we're gonna agree on a particular sentence, a
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1 stipulated pTea, and I think a 1ot of judges may do 1 Q. Okay. Have you ever had any discipline
2 this, you {sic) would 1ike to have you discuss in 2 issues?
3 advance so we don't go through the steps of him 3 A. No.
4 saying I'm just not gonna accept this plea. So that 4 Q. How Tong have you been at the Public
5 would be his normal procedure. 5 Defenders Office?
6 Q. Okay. 6 A. Since December '98.
7 A. But I've dealt with him. 7 Q. And what did you do prior to the public
8 Q. And I apologize Tor not asking that 8 defenders office?
8 correctly the first time. That's all. 9 A, I worked at the Las Vegas city attorneys
10 THE COURT: Is there anything, Ms. 10 office as a deputy city attorney.
11  Clowers? Do you have anything eise as follow-up? 1. Q.. And in your role at the city attorney's
12 THE COURT: No, Your Honor. 12 office, were you in the civil or criminal division?
13 THE COURT: Are both sides -- can I 13 A. Criminal.
14 excuse Mr. Reed now? 14 Q. 0Okay. So how long have you been
15 MS. KICE: Yes, 16 practicing criminal Taw?
16 MS. CLOWERS: Yes. 16 A. Since October 1995 if you count the vears
17 THE COURT: Thank you very much for your 17 1 prosecuted.
18 testimony, Mr., Reed. And you're excused. 18 Q. Okay. How many trials have you done?
19 THE WITNESS: Thank you. 19 A.  Uhm.
20 THE COURT: We'll call Ms. Radosta. 20 Q. Ballpark.
21 {Whereupon, Violet Radosta was duly sworn 21 A. Ballpark, including nonjury trials, I
22 to tell the truth, the whole truth and 22 would --
23 nothing but the truth.) 23 Q. lLet's stick with felony jury trials.
24 THE CLERK: Please be seated and state 24 A. Felany jury trials, I would have to say
25 vyour full name for the record, please. 25 30 or 40.
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1 THE WITNESS: Violet Radosta. 1 Q. Okay. How many of those have you won?
2 R-a-d-o-s-t-a. 2 A. I really don't keep track like that. I'd
3 DIRECT EXAMINATION 3 say maybe 10, 12,
4 BY M3. KICE: 4 Q. How many of the felony jury trials have
5 Q. Ms. Radosta, how long have you been an 5 vyou dane included --
6 attorney? 6 A. And by won -- I'm sorry. By won do you
7 A. How Tong have I been an attorney in 7 mean --
8 Nevada or total? 8 Q. Not guilty.
9 Q. How Tong have you been an attorney total. 9 A. Across the board not guilty so I
10 A.  Since 1990. I'm sorry. Since 1994, 10 understand?
11 Q. Okay. And based upon that, how many 11 Q. How many of them have dealt with issues
12 jurisdictions are you licensed in? 12 1invoiving DNA identification?
13 A. Two. 13 A. 0Of all of the, the jury trials?
14 Q. And where's the other jurisdiction? 14 Q. Yes.
15 A. California. 15 A. I don't know. MHaybe eight or 10,
16 Q. And when you became 1icensed in 16 Q. Okay. When did you first come into Mr,
17 California in 1994, was that the first time you took |17 Henderson's case? Not necessarily time wise but
18 the bar exam? 18 procedurally.
19 A. Yes. 19 A. I would say I had the case at least a --
20 Q. And vou became licensed in Nevada in what 20 I'm gonna -- I have to guess. I would say at least
21  year? 21 a year before he went to trial I was assigned to the
22 A. 1995, 22 case.
23 Q. Did you take the Nevada exam more than 23 Q. Okay. And in that vear time frame, what
24 once? 24 were your primary responsibilities on the case?
25 A. No. 25 A. I was the, I was the person that was
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1 assigned to the case. 1 always got so many different investigators in the

2 Q. Okay. 2 office. I'm trying to remember back to when I was

3 A. It was primarily, I was the only person 3 on that team who my investigator was. It might have

4 assigned to the case until I brought Mr. Reed in 4 been -- sorry. I'm drawing a blank on his name. 7

5 however many months hefore trial was scheduled to 5 Q. Okay. '

6 go. 6 A. Sorry.

7 Q. And how -- why did you bring Mr. Reed in? 7 Q. But are you confident that you had an

8 A. For any number of different reasons. 8 investigator in this case?

9 Generally speaking, in the public defenders office 9 A. I don't recall if I had the investigator
10 we're encouraged to do trials in pairs. So numbher 10 do -- I myself had any investigation done in this
11 .one, I needed a second chair; number two, I felt 11 . case.

12 that given the nature of the charges that it would 12 Prior to myself being assigned to
13 be helpful to have a male attorney as opposed to 13 the case, other public defenders in the office had
14 another female attorney on the case. 14 been assigned to the case because I know they had
15 And I had done others trials with 15 some investigation done on the case.
16 Norm and so I felt that that would be -- we already 16 Q. Such as? |
17 had a good working relationship so. 17 A. There was some oddness to the facts of
18 Q. Okay. 18 the case having to do with the circumstances
19 A. Asked him if he was free during the, 19 surrounding how the individuals came into the house
20 whenever the trial was scheduled and he had the time |20 and things that were said when they are were inside
21 available. | 21 the house that led I think all the defense attorneys
22 Q. Okay. And he testified -- what were his 22 involved to think that there was something not told
23 primary responsibilities? 23 to the police in this case.
24 A. Primarily I brought him in because I knew 24 The public defenders prior to me I
25 he had been dealing with DNA on a couple of murder 25 know explored that more than I did with their
JO ANN MELENDEZ - (702) 283-2151 JO ANN MELENDEZ - (702) 283-2151
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1 cases that were well-known within the office. So I 1 dnvestigators.

2 brought him in to help me with the DNA on this 2 Q. And that involved the, the victims -- one
3 particular case because this particular case in my 3 of the victims didn't want to go to the hospital; is
4 opinion, it all came down to the DNA. . 4 that --

5 Q. Okay. In the time that you the case with 5 A. Yes. And also comments that were made

6 Mr. Henderson, did he maintain his innocence? 6 such as to the alleged -- from what I recall,

7 A. Yes. 7 comments that were made to the alleged male victim

8 Q. Okay. Fully and completely? 8 and male victim in this particular case of do you
9 A. That's a difficuit -- there were 9 want to know who sent us, do you want to know why
10 conversations that we had that -- there were 10 we're here, do you want to know what this is about
11 conversations that we had that he changed his 11 which caused us to believe that there was some
12 version of, of his defense to us. 12 connection between the individuals that came into
13 So certain parts of the case he, he 13 the house and the people that were inside the house
14 told -- he gave us two different defenses at one 14 or potentially mistaken identity of the victims that
18 point in time. 15 were inside the house, if the people that came in
16 Q. Were they the same version of I wasn't 16 thought they were peopie that weren't.

17 there or? 17 But those parts of the case were

18 A. No. 18 1investigated prior to the case being assigned to me

19 Q. Okay. wWwho was the investigator that you 19 by other public defenders that weren't in the

20 hired on this case? I mean, who's the investigator 20 office.

21 from your office on this case? 21 Q. Okay. And in the file that I received

22 A. I don't recall. 22 from you, there were a lot of ‘information about the

23 Q. Okay. 23 male victim's partner in his dental office.

24 A. I honestly don't recall. At this point 24 Do you recall what that was about?

25 in time we were -- sorry. I don't recall. We 25 A. No., That was stuff that I did not look
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1 into. 1 Q. But you knew from Ms. Rudin's

2 Q. Okay. So you knew that based on the fact 2 conversations that there were -- there were some

3 that there were potential co-defendant's in the 3 problems with the DNA?

4 case? 4 A. We were able to cross-examine on the DNA,
5 A. Yes. 5 vyes. _

6 Q. Did you eventually become aware of the 6 Q. Okay. And even though you knew you would
7 fact that another individual had been arrested? 7 be able to cross-examine on the DNA, and if you were
8 A. I knew that there was -- the fact, as I 8 able to punch enough holes in that, if you had had
9 recall them, is there were three individuals that 9 information from a co-defendant that said Mr.

10 came into the house. The first individual who came 10 Henderson wasn't there, you chose not to pursue that
11 . into the house did not wear a mask. That individual (11 avenue? .

12 was eventually arrested. The other individual who 12 A. I -- we did not interview the

13 was wearing a mask as far as I knew was never 13 co-defendant, no. |

14 arrested. | 14 Q. Okay. Mr. Reed said that his main

15 Q. Okay. Did you know the individual 15 responsibility was to attack -- examine, interpret
16 without the mask? 16 and attack the DNA.

17 A. Uh-huh. 17 Is that your recollection of how the
18 Q. Did you know that he was arrested? 18 work load was divided?
19 A. Yes, 19 A. VWhen I brought him in at whatever point
20 Q. Okay. Do you recall his name? It's Abud 20 in the case, yeah. I mean, I, yeah, had decided
21 Chaziza or Chaziza or something 1ike that. 21 that he had more experience with DNA than I did so I
22 A. Now that you say that, that sounds 22 asked him to take that portion of the case.
23 vaguely familiar. I knew he had been arrested, I 23 When I first brought him into the
24 knew the State was proceeding against him 24 case, it was our belief that we were also going to
25 separately, obviously in a separate trial than our 25 be creating more of a defense involving the actual
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1 case. 1 alleged crimes and going after the alleged victims
2 And I remember discussing it briefly 2 more.

3 with Ms. Collins about the fact that he had also 3 And as we got deeper into the case,

4 been charged with sexual assault. And we were just 4 we decided that that was not going to be a winning
5 discussing more in the abstract that concept that 5 strategy so it became much more about the DNA.

6 somebody was charged with sexual assault who 6 Q. But going into it, you, you felt that

7 hadn't -- it wasn't alleged that they had 7 there was a defensible strategy -- you could defense
8 participated in any way, shape or form in a sexual B the case on the DNA with the cross-examination.

9 assault. So we were more discussing, like I said, 9 Was that your recollection of the --
10 the abstract. 10 A. I felt that that was the only defense
11 Q. Okay. Once you were aware of the 11 that we could put on that could -- that -- I felt
12 co-defendant's arrest, did you pursue any 12 that was the only defense we could put on that would
13 investigation or conversation with him? 13 convince a jury that he did not commit the crime.
14 A. No. 14 Q. Okay. Because in fact that's the only

15 Q. Okay. Even though Mr. Henderson said he 18 thing that tied him --
16 wasn't there? 16 A. Right.

17 A. Yes. I felt that the, the -- since the 17 Q. -- to the crime scene?

18 DNA seemed to be the piece of evidence that was 18 A, Absolutely. And the -- if I remember

19 putting him at the scene, that that wasn't the most 19 correctly, and I'm talking off the top of my head
20 important thing for us to deal with, regardless of 20 here, but I believe the DNA was a perfect match. So
21 what anybody else may have said. 21 I mean, but I could be wrong. I could be crossing
22 If the, if the witnesses testify 22 my cases.

23 that his DNA was at the scene, no matter what we 23 So I mean in the end if the, if the
24 presented to the jury, if we weren't able to poke a 24 jury heard that, 1ike I said, any, any -- anything
25 hole in the DNA, it wasn't going to do any good. 25 else we put forward, if it was just gonna be -- the
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1 State would be able to stand up in closing and say 1 and we were 1ike well, is this near your birthday,
2 vyes, but his DNA's there, but his DNA's there. 2 s this near anybody you know, anything, any point
3 Q. Were you aware that Mr. Henderson had 3 of reference where we could use it as a jumping off
4 prior felony convictions? 4 point as to where were you. And we weren't able to
5 A.  Yes. 5 come up with any specificity as to where he was on
6 Q. Okay. Do you recall what they were for? 6 that particular date. : \
7 A. No. 7 Q. Did you ask if he had a cell phone?
8 Q. Do you recall if any of them were for 8 A. No. Not that I recall.
9 sexual crimes? 9 Q. Okay. At what peint in time in your
10 A. I'm pretty sure that they were not. 10 experience were they able to use the cell phone
11 Q.. Okay. 11 pinging to Tocate people?
12 A. Actually if I, I want to say they were 12 A. I have no idea.
13 drug related but -- or even nonviolent. 13 Q. Okay. I'm sorry. I --
14 Q. 0Okay. But you don't recall any drug or 14 A. I, I've never used that technology now.
15 sex convictions? 15 Q. Okay.
16 A. No, no, no. Because the conversations 16 A. 5o.
17 about, about potential penalties would have been 17 Q. 50 when it came to the DNA, you -- that
18 completely different if he had priors for sex. 18 was Mr. Reed's primary area on this; is that
19 Q. And is it in your training and experience 19 correct?
20 was defendant's since you are on -- you're on the 20 A. Yes.
21 special victims team now at the -- 21 Q. Okay. What involvement did you have with
22 A, Yes. 22 the DNA since Mr. Reed came in --
23 Q. -- at the PD's office? 23 A, MWell, I --
24 A. I wasn't at the time that I tried this 24 Q. -- later into the picture?
25 case, but yes, now I am. 25 A. I actually had the case for at least
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1 Q. Is it unusual for someone to start off 1 several months prior to Mr. Reed getting -- me
2 with a sexual assault when they're in their 30s? 2 asking Mr. Reed to second chair the case with me.
3 A. I couldn't even begin to talk about that. 3 I had already hired Norah Rudin
4 They're all over the place. I mean, I have some 4 prior to Mr. Reed getting involved in the case. 1I'd
5 <clients in their 60s that have never been arrested 5 had several conversations with her about the DNA
6 previously and other people who are 18 when they're 6 prior to him getting involved in the case.
7 arrested. 7 But then as I said, as we were
8 Q. Okay . 8 getting closer and closer to trial and it was
9 A. It's all over the place. 9 becoming obvious for whatever reasons, I can't
10 Q. Okay. So do you -- since Mr. Henderson 10 remember if we weren't getting an offer or if Mr.
11 _.maintained that he wasn't there, do you, do you 11 Henderson had made it clear that he wasn't
12 recall what investigative efforts were done to 12 interested in any offers, I'm not really sure which
13 establish what his alibi was for the night of the 13 way that went, but it was becoming more and more
14 crime? ‘ 14 obvious that we were going to trial in this case
15 A, That's where it always is problematic. I 15 that I felt Mr. Reed would be helpful in any number
16 don't recall how far after the alleged incident he 16 of capacities. One of them being the DNA,
17 was arrested, but it was several months. Four or 17 And then he also had ancther case
18 five, six months after the alleged incident. 18 that was coming up for trial right around that time
19 I'm sure you can relate that when 19 where he had a different DNA expert that we also
20 vyou go and you say to any client where were you on 20 just ran this information by that person as well and
21 such and such a day, it's almost, it's almost 21 they agreed.
22 1impossible to say oh, I'm at Tuesday night, six 22 Q. When you say "ran this information by,”
23 months age I was here, 23 what exactly did that encompass?
24 And that's what I recall happening 24 A. The expert was in Mr. Reed's office
25 1in this particular case. He, you know, we went back {25 pretrialing on another case and we said -- we were
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1 just going over the direct, the, the direction of 1 avoid doing. So I'm not -- I don't remember if they
2 our cross with this other DNA expert Kind of as a 2 gave us a reason why. It was entirely used because
3 troubleshooting. 3 they, they try not to do that for this exact reason
4 Q. Okay. 4 so that if the defense wants to retest, we can.
5 A. Yeah, exercise, you know, just make sure 5 Q. 0Okay. And had that motion been granted,
6 that what would, what would your response to this 6 what would your strategy have been at that point in
7 question be, you know, that type of a scenario. 7 time?
8 To be honest though, I can't 8 A. Vhich motion?
] 9 remember the name of that expert. 9 Q. The motion to retest the DNA.
10 Q. And that expert agreed with the 10 THE COURT: Let me get this straight.
11 cross-examination questions that you had? 11 Did Judge Mosley actually do that hefore we're going
12 A. Essentially, yeah. 12 down this road? Because that's opposite of what
13 Q. Okay. 13 Norm Reed just said.
14 A. Yes, | 14 MS. KICE: I'm trying to find it, Your
15 Q. At some point in time, you filed, Mr. 16 Honor.
16 Reed said that you filed a motion to retest DNA. 16 THE COURT: So before we go into if and
17 Do you recall doing that? 17 da-da-da, did Judge Mosley deny a motion? She's
18 A. I recall we filed the motion to retest 18 saying she remembers it, but that's, you know.
19 the DNA. I don't recall if I did it or if he did 19 THE WITNESS: Well, he couldn't ¢rder
20 1it, but one of us did it. 20 retesting.
21 Q. And do you know why that there was no 21 MS. KICE: If you can give me just a
| |22 retesting done? 22 second, I can pull it.
23 A. There was no sample left. 23 THE COURT: I don't know. I mean,
24 Q. Okay. 24 unfortunately we're paperless now. I only have a B
25 A. That's what I recall. We found out that 25 file. So I don't know if dt's in the A file or I
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1 there was no sampie left for whatever reason. And I 1 don't know.
2 don't remember the specifics as to why they had used 2 M5, CLOWERS: Can I read to you from the
3 all of the sample, but the sample had been used in 3 Nevada supreme court decision in the case that tells
4 1its entirety so we couldn't do a retest. 4 us what happened.
5 And then I think we alse filed -- 5 THE COURT: Can I see that?
6 when we found that out, then we filed a moticn to 6 MS. CLOWERS: OfF course.
7 prevent the testimony from being -- 7 THE COURT: I'm sure I read it prior to
] THE COURT: MWMait. And then you did 8 this and I know I did, but this has been set so many
9 another motion what? 9 times.
10 THE WITNESS: I think just basically on 10 MS. CLOWERS: 1It's the second paragraph
11 lost or destroyed evidence, along that vein that 11 on the first page where he denied the motien to
- 12 since we weren't able to retest, it caused a problem {12 dismiss.
13 with the defense. 13 THE COURT: Okay. It says here, and I
14 And so we moved to preclude the 14 don't know, I'm not sure, it says that Henderson
15 testimony of the DNA in its entirety if I remember 15 c¢laims that the district court erred by denying his
16 correctly, and Judge Mosley denied that motion. 16 motion to dismiss the information and alternative
17 BY MS. KICE: , 17 motion to preclude the State's DNA evidence based on
18 Q. And Judge Mosley denied that motion? 18 the State's alleged consumption of all the available
19 A. If I'm remembering correctly, ves. 19 DNA material because Henderson's claim that the
20 Q. But as you testify today, it's your 20 State did not préserve DNA material from each sample
21 understanding that all of the samples taken from the |21 for defense retesting is belied by the record. We
22 crime scene, forensic crime scene -- forensic 22 conclude that the district court did not abuse its
23 samples taken from the crime scene have been 23 discretion.
24 consumed in their entirety? 24 That makes it sound like there's a
25 A. Yes. Which I know the crime Tab tries to 25 sample out there.
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1 MS. KICE: Okay. 1 THE COURT: Sure.
2 THE COURT: So I don't want this record 2 BY MS. KICE:
3 to be filled with Tacts that are just not what 3 Q. At the minutes from a hearing on June
4 happened at trial. 4  17th, 2008, you could read right there.
5 MS. KICE: I'm not trying -- 5 THE COURT: June what?
6 THE COURT: And I don't know, I wasn't 6 Ms. KICE: 17th, 2008, Your Honor.
7 the trial judge. For me, you know, we're paperless, 7 THE WITNESS: Right. And I mean, I'm not
8 For me to c¢lick on -- I mean, it's incredibie. If I | 8 sure what Mr. Reed testified to, but I'm reading
9 can just Yook at the minutes, I could figure it out, 9 this again. And what it's saying to me is that we
10 but I have to literally click on. I have no idea 10 didn't have the ability to retest.
11. what happened because each page.only has 1ike 10 11 BY MS. KICE:
12 events., So for me to go back to 2006 is 1ike a 20 12 Q. Okay. And that's because you couldn't
13 minute ordeal. So maybe - - 13 retest extractions?
14 MS. KICE: I understand, Your Honor. I 14 A. That's -- yeah, that there wasn't enough
15 wasn't trying to lay the water. We just got two 158 there to retest.
16 different answers. That's why I was asking for 16 Q. Okay.
17 clarity. 17 A. That's my understanding that we did not
18 THE COURT: You need to go back then. 18 have the option to retest.
19 Because she just said that there was no DNA left and |19 Q. Okay.
20 that‘'s why she made the -- she made the argument. 20 A. And I mean, that's my recollection.
21 That's not what, that's not what Mr, Reed said. 5o 21 Q. Okay. And, Your Honor, I've shown this
22 vyou need to go back and clarify this record. 22 to Ms. Clowers, I'1} show it to Your Honor.
23 MS. KICE: Okay. 23 THE COURT: Sure.
24 BY MS. KICE: 24 MS. KICE: I ask to please excuse the
25 Q. Would it be -- now that you've heard this 25 writing on the --
JO ANN MELENDEZ - {(702) 283-2151 JO ANN MELENDEZ - (702) 283-2151
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1 dinformation, is it possible that there are stili 1 THE COURT: Sure. Can you believe this?
2 extractions or samples that are left to test? 2 I am sti11 trying to -- it's just trying fto go into
3 A. I, 1 --my, my recollection is that 3 other minutes. It's unbelievable, Hold on. This
4 there, there was nothing left for us to retest. 4 s useless, Odyssey, seriously. Hold on,
5 The only reason why we would not 5 MS. CLOWERS: Your Honor, I would like to
6 have, had there been a sample to retest, the only 6 give you --
7 reason why we would not have retested, there's, 7 THE COURT: I'm trying to get the order.
8 there's two reasons. One, there's no sample te 8 I mean, I'm reading something. Let me read this for
9 retest; or two, because our expert telis us you 9 a second bscause I'm trying to figure out the
10 don't want to retest it, that's not gonna help you 10 chronology of what happened based on -- and let me
11 at all. Those are the only times we don't retest if |11 ask you this: Do you have an order cn the denial of
12 there's a sample. 12 the July 17th, '08 transcript that you're making
13 If our ex -- if there's a sampTe 13 this motion on?
14 there and our expert says go retest it, we go retest |14 Because what I see is that the trial
15 it. We, we file a motion on the court and ask to 15 actually begins on July 20 -- or excuse me. June
16 have it retested. 16 23rd of '08. This motion was brought, it looks
17 Q. Okay. Can I approach, Your Honor? 17 1ike, on the eve perhaps calendar call on June i7th,
18 THE COURT: Sure. 18 of '08 to protest.
19 MS. KICE: I think that this will clear 19 S0 I was wondering if there was a
20 up the record. 20 formal order denying. No? Okay.
21 THE COURT: Sure. Because I'm not clear. 21 MS. CLOWERS: I Tlooked through my file,
22 I want to see what his order said. What did Judge 22 Your Honor. I don't see it. I do have the State's
23 HMosley say at that time? 23 opposition which is a one page, it will tell you,
24 MS. KICE: Your Honor, I'm gonna show Ms., |24 because there was the three samples of DNA that
25 Radosta. 25 matched to Mr. Henderson and --
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1 THE COURT: Right. 1 MS. KICE: Correct. And so my guestion

2 MS. CLOWERS: It tells you what was 2 continued to be why didn't they have the material

3 available for each -- 3 retested.

4 THE COURT: 1I'11 Took at it. Let me just 4 THE COURT: Well, then that's really a

5 keep reading. 5 misstatement of the record because it does appear

6 MS. CLOWERS: Can I approach? 6 that there was enough to retest it.

7 THE COURT: Because what -- I mean, how 7 | MS. KICE: Okay. I'11 get back. I was

8 it's proceeded, since I'm a blank slate up here, 8 just gonna get my paper.

9 dt's disjointed. And so if the supreme -- if it’'s 9 THE COURT: Maybe you need Ms. Radosta to
10 disjointed to me, it'd be disjointed, this record, 10 relook at this. It -- I mean, the problem is she
11 to the supreme court. 11 says she doesn't remember. She believes that there
12 So I want it to be clear of the 12 was enough to retest but they made a motion to
13 chronology of what actually happened on the 13 dismiss.

14 retesting since that's his dissue. 14 MS. KICE: Right. And Mr. Reed --
15 But let me continue to read this, so 15 THE COURT: So then vou continue on with
16 I get a good chronology. Okay. So let me see, 16 the record of Judge Mosley denied it. Everything is
17 Well, correct me if I'm wrong, Ms. 17 belied by the record of what just -- of what just
18 Kice, I've now looked at the testimony and the 18 went on here.
19 defense was ready for trial. And what we're talking |19 MS. KICE: Okay .
20 about on June 17th, there was an issue of retesting. |20 THE COURT: So I don't want this record
21 The State's opposition says that there's clearly 21 to be wrong.
22 enough to retest. 22 MS. KICE: Okay. I don't want it to be
23 | Now, I know that it's been five more 23 wrong either.
24 vyears that Ms. Radosta comes up here cold to start 24 THE COURT: So sometimes attorneys have
25 testifying, but it appears here, and now the Nevada 25 a -- they don't have a good memory of what happened
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1 supreme court, that everything I'm seeing, there was 1 because she's partially right, she did make a

2 enough to retest and that on the eve of trial, you 2 motion, she's partially right, Mosley did deny it,

3 know, originally they wanted to retest it, then we 3 but she's incorrect because it appears that there

4 withdrew it, on the eve of trial Mr. Reed brings it 4 was enough to retest and that they just said ready

5 up about retésting, and then at the end of the day 5 for trial. |

6 it appears that Judge MosTey found that there was 6 That's what I'm reading. And

7 enough to retest and denied any motion as far as to 7 correct me if I'm wrong, either side.

8 dismiss for destruction of evidence. And Mr. Norm 8 MS. KICE: I'm not gonna correct Your

9 Reed then said hey, we're ready for trial. 9 Honor.

10 I mean, that's how I read Jt. 10 - THE COURT: 1Is that correct?

11 MS. KICE: Okay. 11 MS. KICE: I believe that is correct.

12 THE COURT: Okay. So the problem fs the 12 THE COURT: 1Is that correct?

13 dimpression that Ms. Radosta says I don't remember 13 MS. CLOWERS: Yes, Your Honor,

14 that because apparently they didn't think that there |14 THE COURT: 1Is this what the Nevada

15 was enough. 15 supreme court says?

16 MS. KICE: Okay. 16 MS. KICE: Yes, Your Honor.

17 THE COURT: At least at one point. 17 THE COURT: Then JTet's go with that.

18 MS. KICE: Correct. 18 Let's go with okay, even if there was enough to

19 THE COURT: But at some point they decide 19 retest, which clearly now it shows that there was
20 to go forward and -- 20 enough to retest, why didn't you retest. Let's go
21 MS. KICE: Without retesting. 21 that route. Because I don't want to go through a
22 THE COURT: Without retesting and it 22 route that disn’'t what happened.

23 appears that the State said that there was enough to |23 MS. KICE: Okay. I don't --

24 retest and the Court found that there was enough to 24 THE COURT: Does that make sense?

25 retest. 25 MS. KICE: Absoiutely. I don't know that
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1 that's what I was attempting to do. 1 MS. KICE: Exactiy.
2 THE COURT: Well, that's what I got. And 2 THE COURT: And what I just heard Mr.
3 I mean, this thing is dead by the way, JoAnn, up 3 Reed testify to.
4 here. So we need to have the computer rebooted. 4 MS. KICE: Correct.
5 THE COURT REPORTER: Okay. 5 THE COURT: So I just want to make sure
6 THE COURT: Weil, I don't know how to do 6 we're all on the same page. Okay, go ahead.
7 it with the battery and whatever, but I'm not 7 THE WITNESS: From what I recall on this
8 Tollowing with you at all. 8 particular case, there were two samples that came
9 But what I heard was completely the 9 back as a match to my ciient.
10 wrong 1ine of questioning based on what really 10 There was a sample on the breast and
11 . happened. . S0 I just want the record to be clear. 11 then there.was a vaginal swab both which came back
12 Because whoever reads this again, no matter what way |12 as a match. We were able to make a good
13 I go on this case, it's going to the supreme's, 13 cross-examination out of the vaginal swab. The
14 they're gonna read a transcript, and I don't want 14 breast swab on the other hand, there was no mixture,
15 what really happened to be wrong. 15 it was just a match to Mr. Henderson.
16 MS. KICE: And neither do I, Your Honor. 16 Based on that breast swab and our
17 THE COURT: Okay. So -- 17 conversations with our experts, it was not in his
18 MS. KICE: And I'11 take Ms. Clowers’ 18 best interest to have the -- ejther swab retested.
19 order back to -- 19 Because even if the vaginal swab came back as not
20 - THE COURT: Let's just go with again, 20 him or issues with him, they were still able to rely
21 there was enough to retest. 21 on the breast swab which was a 100 percent
22 MS. KICE: Okay. 22 non-mixture match to Mr. Henderson. That's what I
23 THE COURT: Why didn't she retest it 23 recall. | '
24 then, what was her reasoning for saying ready for 24 And so although he had maintained
25 trial. 25 his innocence the whole way through, sometimes we
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1 MS. KICE: Okay. 1 have to protect fto our clients from themselves. And
2 THE COURT: Because that's what I just 2 even 7T he had insisted on wanting to retest, to
3 read. Norm Reed said ready for trial. 3 retest it and then have our own expert then become a
4 MS. KICE: Okay. So she didn’t give it 4 witness for the State because we have to make the
§ 1o me. She kept it. 5 motion to the court to have the retest done, they
6 THE COURT: O©Oh, I'm sorry. 6 know our witness is retesting it and then thay're
7 MS. CLOWERS: Your Honor, may I -« 7 gonna find out that it potentially comes back as a
8 BY MS. KICE: 8 match, that does not help Mr. Henderson's case at
9 Q. Why wasn't the material retested? 9 shawl.
10 THE COURT: Oh, I'm sorry. Is this 10 S0 we ultimately would have decided
11  vyours? 11 that to just use the State's expert against them,
12 MS. CLOWERS: Yeah. Do you still need 12 use the cross-examination as best we could.
13 1it? 13 BY MS. KICE: ‘
14 THE COURT: No. I mean, we all agree 14 Q. So that was your strategy?
15 there was enough to retest. So I den't think I need |15 A. Yes.
16 to read anymore. 16 Q. And that's why the DNA that did exist,
17 MS. CLOWERS: Thank you, Your Honor. 17 whether in pull or extraction, was not retested?
18 THE WITNESS: From what I recall, there 18 A. Yeah. I mean, that's the best to my
19 were -- and if, if I'm misremembering the facts of 19 memory. Because there were the two separate
20 this case, please correct me. 20 matches, the breast sample, the breast swab and the
21 THE COURT: And maybe I should just 21 wvaginal swab.
22 <clarify because if, if -- you know, if there's a big |22 Q. Okay. I'm gonna have to look at my -- do
23 difference between ineffective assistance of counsel |23 vyou recall when a plea offer was made on this case?
24 praoceeding on a case in which they should have moved |24 A. Last minute.
25 to retest versus there is enough to retest. 25 Q. Last minute. How Tast minute?
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4 A. Very last minute. Like maybe the 1 was gonna be quickly made.
2 afternoon before we were picking the jury or even 2 I don't recall Judge Mosley really
3 the morning we were picking the jury. 3 breathing down our necks in terms of, you know, come
4 - Q. Okay. Do you recall the specifics of 4 on, come on, come on, we have a jury waiting. I
5 that plea agreement? 5 don't recall that. But he wasn't gonna give us all
6 A. What I recall about the specific offer is 6 afternoon either.
7 it was 15 to 1ife. 15 years to life were the 7 Q. Do you recall, do you recall asking him
8 numbers. I don't recall the charge that was offered 8 for more time, Judge Mosley?
9 off the top of my head. I don't know how we would 9 A. No. Well, I honestly don't recall. 1
10 have gotten to 15. It might have heen a sexual. 10 don't recall Mr. Henderson being overly interested
11 .I'm guessing it was a sexual assault offered and 11 1in the offer, but at the same time had I had -- had
12 some other felony consecutive. 12 the offer come through two weeks, three weeks
13 ' And I remember Ms. Collins making a 13 earlier, you never Kknow.
14 comment to either myself or Mr. Reed the day or two 14 IT you're able to have more than one
15 before we were starting trial that Mr. Henderson had |15 conversation with a client about an offer, really
16 made it obvious that he wasn't interested in a 16 able to explain the potential benefits, what could
17 negotiation. 17 happen at trial in contrast to this offer, sometimes
18 And we asked her where in the world 18 they change their mind,
19 did she get that idea from because we had never said |19 When you're talking 15 years to
20 that to her. I mean, we'd never really discussed 20 life, very few c“i'ient_s are gonna go yeah, I'11 take
21 offers with him because there hadn't -- one was 21 that in the first time you offer it to them,
22 never really made. We were just continually running |22 So I may, I may have asked Judge
23 dnto a brick wall with Ms. Collins on offers. 23 Mosely for more time, but I may not have just
24 And then she finally made that 24 because Judge Mosley was my -- that was my track, I
25 comment, well, he said he didn't want an offer. And |25 knew how Judge Mosley operated, we had announced
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1 I said, I don't -- you know, I don't know where you 1 ready for trial.
2 got that idea. She said it may have come back as 2 And I, even if I had asked for it, I
3 far as like maybe preliminary hearing time, 1ike 3 highly doubt he would have given it to me, but I
4 maybe one of the other public defenders may have 4 don't recall if I made a specific request or not.
5 made that comment to her. I know I never made that 5 Q. Okay. Are you familiar with Missouri
6 comment to her. He never made that comment -- Mr. 6 versus Fry and Lafler versus Cooper?
7 Henderson never made that, made that comment to me 4 A. Not off, not off the top of my -- I mean,
8 that he was absolutely 100 percent, you know, shut 8 vyes, I know, I know the cases, but I couldn't quote
9 off to the idea of an offer. 9 their holdings.
10 I mean, that's -- generally 10 Q. Okay. Well, it deals with effective
11 speaking, clients don't say things 1ike that. 11 (sic¢) assistance of counsel as it relates to the
12 They're always willing to listen. 12 plea agreements. Both of them.
13 And so when she realized that, she 13 A. Uh-huh.
14 made us the offer, but it was the morning of that we |14 Q. Given the time that you --
15 were discussing the offer with him in the back room 15 MS. CLOWERS: Judge, if I can just
16 of the court -- or I mean, in the room off of the 16 dinterrupt just guickly and just make an objection.
17 courtroom, the holding cell off the courtroom. 17 I read through the petition. And maybe I missed the
18 That's where we were discussing the offer with him. 18 portion where they brought up any of the issues
19 Q. Okay. And do you know how much time you 19 regarding an offer of ineffective assistance
20 were able to spend with him on that? 20 regarding the offer.
21 A. We were able to spend I would say 45 21 And the reason I'm bringing it up is
22 minutes, maybe an hour with him. I mean, we 22 because as you know, I wasn't trial counsel in this
23 expressed -- we explained to Judge Mosley that this 23 particular case. Ms. Radosta was not the first
24 offer had just come through, that it was substantial |24 public defender. There were I think four or five
25 time and that it wasn't a decision that, you know, 25 public defenders as well as Mr. Ruggeroli. I would
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1 not be prepared to cross-examine Ms. Radosta on this 1 1in front of on a case 1ike this, not when there's
2 dssue. I dom't -- Mr. Turner can't be here because 2 DNA evidence that while we felt -- and we made it
3 he's in a capital trial down the hall. 3 very clear to Mr. Henderson that we could make a Tot
4 And so without either trial counsel 4 of noise about the DNA evidence. But if the
5 or more preparation, or the fact that it's just 5 prosecutor saw through’hur noise on the vaginal swab
© never brought up in the petition, it's just not 6 and was able to point to the breast swab, there was
7 appropriate for this time, judge. 7 no getting around a potential conviction on this
8 THE COURT: I'm gonna overrule it. 8 case.
9 Here's the deal on this revenue case: This 9 We felt that we made that clear to
10 petition's been hanging out there for probably two 10 him. And we made that clear to him when this 15 to
11 vyears, so I don't think it affects anything because 11 1ife offer came through the morning of, of jury
12 at the end of the day, he, he refused 1t. 12 selection. I mean, we advised him to take it and we
13 And that, the case that she's 13 absoluteiy acknowledged that it was still a 1ot of
14 alluding to, my recollection from Justice Kennedy 14 time, but I didn't see it ending up any differently
15 speaking with us, is that basically, you know, these [15 than that if we went to trial.
16 are attorneys that never conveyed an offer, never 16 MS. KICE: Okay. I don't have any
17 conveyed an offer to a client. And had they had the |17 further questions, Your Honor.
18 offer conveyed, which was substantially a lot less 18 THE COURT: And just for the record, he
19 time, they may have taken it. So they become 19 refused to take that offer; is that correct?
20 Jineffective because they never conveyed an offer. 20 THE WITNESS: Yes.
21 So here an offer was conveyed and an offer was 21 THE COURT: And he wanted to go to trial
22 refused and then the trial occurred. 22 oven after despite the fact that you gave him the
23 Sa I'11 allow you to continue to 23 offer? '
24 explore it only because this petition is so old, but |24 THE WITNESS: Yes.
25 I don't think that's what that case holds. And in 25 THE COURT: Al11 right. Cross,
JO ANN MELENDEZ - (702) 283-2151 JO ANN MELENDEZ - (702} 283-2151
114 116
1 fact, we see much more on post-conviction relief on 1 CROSS-EXAMINATION
2 rush, rush. I hear hundreds of oh, he rushed me 2 BY M3. CLOWERS:
3 into the deal, oh, it was a knowingly, 3 Q. Did he know about how much time he was
4 wvoluntarily -- it's a damned if you do, damned if 4 facing from at least when vou got on the case?
5 vyou don't for the defense attorneys. What's enough 5 A. Absolutely, yes. I mean, I have that
6 time? I don't know. 6 conversation with all my client multiple times. I
7 You know, and I don't think the 7 7 usually tell them you're gonna get sick and tired of
8 supreme court’s gonna tell us based on this, but you 8§ me telling you the potential penalties because I
9 know, at the end of the day, I'm hearing offer, I'm 9 don't want to hear back from you, you didn't tell me
10 hearing refused and I hear trial. ' 10 the offer -- or I mean, vou didn't tell me the
11 : So I'm not so sure that that's an 11 potential penalties, particularly when you're
12 issueg for this, but I'11 allow you to continue to 12 talking abaut sex assault cases and murder cases.
13 make a record. 13 When 1ife sentences are on the
14 MG. KICE: Thank you, Your Honor. 14 table, I tell my clients probably almost every time
15 MS. CLOWERS: Thanks, judge. 16 I visit them that they’'re facing those types of
16 BY MS. KICE: 16 sentences. j
17 Q. When you were discussing the offer with 17 Q. Would you remember if Mr. Henderson asked
18 Mr. Henderson, did you explain to him that he was 18 you 1T there was an offer?
19 facing multiple, potentially multiple Tife 19 A. He -- my guess would be he had asked
20 sentences? 20 about offers which is why we started asking Ms.
21 A. Absolutely. 21 Collins why she wasn't giving us an offer.
22 Q. That could be run consecutively with one 22 If I don't have any indication from
23 another? 23 my cliient that he's in any way interested in an
24 A. Absolutely. We made it very clear that 24 offer in the few déys prior to trial, I'm not gonna
25 Judge Mosley is not a judge you want to go in trial 25 waste my time trying to get an offer from the DA. I
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1 have better ways to spend my time. 1 come on the case with vou then?

2 Q. And did you get that same impression from 2 ‘A. Absolutely. [ always feel 1ike, 1ike I

3 the DA, that she felt he didn't want to negotiate 3 said earlier, two heads are better than one. And

4 and that's why an offer hadn't been related? 4 what's the point of bringing somebody on a case like

5 A. That's what she eventually told us, but I 5 this that doesn't understand DNA when the whole case

6 didn’'t know where she -- I remember being confused 6 1s about DNA. _

7 by that response from Ms. Collins because -- 7 Q. Fair to say that you were being extra

8 Q. If -- ' 8 cautious?

9 THE COURT REPORTER: Wait, wait, wait. 9 A, Yes,

10 THE WITNESS: Sorry. I had never told 10 Q. And earlier you were asked about the
11  her that he wasn't interested in an offer. She said |11 defendant maintaining his innocence and you
12 that was her impression, she didn't remember where 12 hesitated a bit. There were times during your
13 she got it from. We started asking 1f maybe it came |13 discussions with him with Mr. Reed present where he
14 from one of the other public defenders. 14 doesn't deny being at that location; is that
15 - And just to clarify the record, Mr. 18 correct?

16 Ruggeroli was a public defender when he was on this 16 A. There was one conversation that we had
17 <case. He was -- 17 where he gave us a different defense that helped, in
18 BY MS. CLOWERS: 18 his opinion, explain why his DNA would have been
19 Q. Okay. 19 there.
20 A. He was with the PD's office. He was one 20 Q. Okay. |
21 of the public defenders that was on the case. 21 THE COURT: And just for the record, Ms.
22 Q. And to your knowledge, there were 22 Radosta, he waived attorney/client privilege with
23 multipte public defenders who had Mr. Henderson's 23 Mr. Reed so.
24 case? 24 THE WITNESS: It just makes me un -- it
25 A. The one that I recall, there was two. 25 just makes me uncomfortable to --
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1 Hr. Ruggeroli was lead counsel at one point and Mr. 1 THE COURT: T understand.

2 Avants was lead counsel at one point. Both of whom 2 THE WITNESS: You know.

3 were assigned to that track prior to me being 3 THE COURT: He did waive it in open

4 assigned to that track. 4 court --

5 Q. And when you tried this case, it was 1in 5 THE WITNESS: Okay.

6 June of 2008; is that correct? 6 THE COURT: -- with Mr. Reed.

I'4 A. Yes. 7 THE WITNESS: Thank you,

8 Q. And you'd been in office for about 10 8 BY MS. CLOWERS:

9 vyears by that time? 9 Q. I'm gonna move on a 1little bit. Do you
10 A. Yes. 10 remember during this case that he also had an open
1" Q. And earlier you said you'd done maybe 10 11 and gross lewdness case pending?

12 to 12 cases that went to trial that had to deal with |12 A. No. It wasn't assigned -- wait a minute.

13 DNA: is that right? 13 It may, it may have been trailing behind this, but I

14 A. Yas. 14 don't think it was in Judge Mosley's courtroom.

15 Q. How many cases have you dealt with just 15 Q. MNo, that is correct, it wasn’t in Judge

16 1in general that have had DNA? 16 Mosley's courtroom. ,

17 A. Actually not that many more than that. 17 A. So I, I think, now that you mention it,

18 There are -- the -- I don't do murder cases 18 it vaguely rings a bell, but it wasn't anything,

19 generally speaking. So I don't, the only cases that [19 anything even close to similar to this,

20 we really see DNA on are sex cases or murder cases 20 If I recall, it was -- actually I

21 generally speaking. 21 don't recall the facts, hut I remember not being

22 So the cases that I had dealt with 22 overly concerned with it.

23 were generally the sex cases which at that point 23 In the end if we would have been

24 were, you know, in that ballpark; 8, 10, 12. 24 able to get a not guilty verdict on this case, then

25 Q. Is that why you asked for Mr. Reed to 25 I would have become much more concerned with the
JO ANN MELENDEZ - (702) 283-2151 JO ANN MELENDEZ - (702) 283-2151

11/12/2012 12:15:05 PM Page 117 to 120 of 169 o m%%sheets



123

121

1 open and gross lewdness because +it's a potential sex 1 BY MS. CLOWERS:

2 offense. 2 Q. I'm gonna, if you don't mind, showing you
3 Q. So this was much more important? 3 a Metro lab report dated July 25th of 2005, prepared |
4 A. Absolutely, ves. I'm assuming that open 4 by Cathy Guenther.

5 and gross lewdness was a gross misdemeanor? 5 And 1T you could just Took in this

6 Q. Yes. 6 section here.

7 A. But just the po‘i:entia1 penalty alone, 7 A. Uh-huh.

8 Q. I want to talk to you a little bit about 8 Q. And I'm referring to KMG 4.

9 the DNA evidence in this case. And vou didn't have 9 A. Uh-huh. I honestly don't remember

10 vyour file to review before testifying today; is that |10 discussing the bed sheet much with our expert. And
11 fair to say? 11 possibly that's because when you look at the

12 A. I review, reviewed it prior to other 12 Fforensic laboratory, the breakdown sheet, it's not
13 dates that we had this set, but I did not review it 13 really mentioned on there. The bed sheet is not

14 prior to today. 14 mentioned on this,

15 Q. I just want to direct your attention. Do 15 The vaginal swab from Ms. Kim as

16 vyou remember there actually being three places where |16 well as from her breast are what we seem to focus on
17 his DNA was found? 17 more than the bed sheet.

18 A. I -- no, I remember the vaginal swab and 18 Q. Those are the ones you felt were more

19 the breast swab. 19 defensiblae?
20 Q. Well, and factually what the victim told 20 A. Well, those were the ones that the lab,
21 the police was that when the people entered in, the 21 that the DNA, the crime, Metro crime lab, sorry,

22 suspect that's Tater determined to be Mr. Henderson, |22 LVMPD crime lab seemed to focus in on, and it seemed
23 licked her breasts downstairs; is that correct? 23 1like they were going toc be testifying more about
24 A. Yes. 24 those than the bed sheet.
25 Q. Okay. And then she's moved upstairs by 25 Q. Does it refresh your memory though that
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1 him where he then sexually assaults her vaginally, 1 there was his DNA Tound on that bed sheet which was
2 s that correct? 2 listed as KMG 47

3 A. Actually I recall that there were two 3 A. In looking at the report, yes,.

4 separate sexual assaults. One downstairs in the 4 Q. Just a couple quick questions. During

5 1diving room and then a second sexual assault 5 vyour investigation, did you ever find a T1ink between
6 upst'ai rs in the master. 6 the victim and the defendant?

7 Q. And I apologize. And just to be ctlear, 7 A. No, we did not find a Tink between the

8 what I was really indicating was the licking of the 8 wvictim and the defendant. He, he told us at one

9 breast took place downstairs; is that correct? 9 point that there was a 1ink between them, but he

10 A. That's what I recall from, from the 10 +told us that at the last moment when we weren't able
11 wvictim's testimony, yes. 11 to investigate it.

12 Q. And you remember, obviously from your 12 And additionally, the way he

13 earlier testimony, that the DNA results on the 13 explained the 1ink between them I didn't feel would
14 breast came back at identity presumed ane in 600 14 be helpful defense at trial.

15 billion that it was Mr. Henderson? 15 Q. But it was investigated and at the end of
16 A, Yeah, it wasn't a mixture sentence unlike 16 the day you didn't feel that it would help him?

17 the vaginal swab. And that's why we had such a hard |17 A. He told us about the 1ink between himself
18 time defending against that, that particular part of |18 and the victim the morning trial started. So it was
19 the case. 19 not investigated. '
20 Q. Do you remember also that there was a 20 Q. I apologize. I apologize. I meant to
21 swab taken from the bed sheets upstairs that came 21 say you investigated it earlier.

22 back as his identity being assumed on it as well? 22 A. That was the first we had heard about a

23 A. No, I don't recall that. 23 T1ink between my cTient and Ms. Kim.

24 MS. CLOWERS: May I approach, Your Honor? 24 Q.  Okay.

25 THE COURT: Yes. 25 A. So.
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1 THE COURT: What did he say the 1ink was? 1 DNA?
2 THE WITNESS: He told us, when we had 2 THE WITNESS: Yes.
3 explained, once again, this was the conversation 3 THE COURT: Al1T right.
4 regarding the plea, he told us that he knew her, 4 THE WITNESS: Because we explained to him
5 that she had bought drugs from him, that he knew 5 that the DNA was such a huge part of the case.
8 that there was, through her money and other drugs in 6 BY MS. CLOSERS:
7 the house, that the way she paid for her drugs was 7 Q. Sc it would have explained away the DNA?
8 to have sex with him. That's why his DNA was there. 8 A. It would have explained the DNA.
9 He was having consensual sex with her in the house 8 Q. And that was learned right after the
10 that night, but that he was there with his friends 10 motion to dismiss was denied: is that correct?
11 to rob the money and the drugs. 11 A. No, I don't know if it was right after.
12 Qur response back to him was the 12 It was prior to trial starting. So the motion was
13 defense you're presentin'g to us right now is a 13 denied, on what, the 17th, and we started trial the
14 defense of the sexual assault charge only, not a 14 23rd. L
15 defense of all of the other felony charges that 15 Q. Yes.
16 vyou're charged with. And we didn't feel it would be |16 A. I recall that information being given to
17 a successful defense to defend on the sexual assault |17 us by Mr. Henderson the day we gave him the offer.
18 charge. 18 Q. Okay. And do you remember -- well, would
19 BY MS. CLOWERS: 19 it refresh your memory that he was arrested or that
20 Q. Was -- 20 at least a criminal complaint was placed out there
21 A. In the manner that he had just told us. 21 on March 23rd of 20057
22 Q. And was there any indication during the 22 A. I believe, yeah, that the incident had
23 pendency of this trial that that information was 23 occurred four or five months prior to that and the,
24 true? 24 the CODIS match came in some time in early 2005.
25 I realize you learned it at the end 25 Q. Do you remember that it was March 2005
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1 of the day, but was there anything that verified 1 when the defendant was first held in CCDC in this
2 that information? 2 case?
3 A. No, there was nothing that verified that 3 A. That sounds about right.
4 information except just the overall oddness of the 4 Q. Okay. And so it was about,
5 case. There was something, as I said earlier, there 5 mathematically I don't know if I'm gonna do this
6 was something about the case that was not fully 6 right, three-and-a-half years from the time he was
7 explained. 7 arrested until he went to trial, or three, three
8 Q. You mean the connection between the 8 years and three months or so?
9 people? 9 A. Yes.
10 A. Yes. 10 Q. And that was the first time that
11 Q. Okay. 11 information was relayed?
12 A. So other than just the oddness of that, 12 A. To me.
13 but beyond, there was, there was no evidence that 13 Q. And so at the end of the day with this
14 Miss -- that the victim had been using drugs or 14 case, you guys didn't hire a DNA expert but you
15 anything 1ike that, that we felt we could confirm 15 consulted one?
16 that. 16 A. Yes.
17 THE COURT: Let me go back. Because are 17 Q). And you determined that strategically had
18 vyou telling me he said that for the first time close |18 you tested that DNA it would have played against you
19 to trial that it was him and that it was conssensual 18 at trial, the State would have been able to use
20 sex? 20 that?
21 THE WITNESS: Yes. 21 A. That, yes.
22 THE COURT: Okay. 22 Q. Do you remember a PSI being done in this
23 THE WITNESS: That was -- vyes. 23 case?
24 THE COURT: So that would have had to 24 A. Yes.
25 change your entire defense, that being against the 25 Q. Okay. Do you remember there was a
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1 supplemental PSI too as well? 1 this case, since I tried this case. Inaccuracies in
2 A. No. 2 PSIs we used to bring them up on the record all the
3 Q. Okay. May I approach the witness, Your 3 time.
4 Honor? 4 Q. Now of course there's the Stockmeier
5 THE COURT: Yes. 5§ case --
6 BY MS. CLOWERS: 6 A. Right.
7 Q. I'm gonna show you the presentence 7 Q. -- and it changed things?
8 investigation report and the supplemental 3 A. Absolutely, yes.
9 presentence investigation report if I may. 9 Q. So previously it was more though we just
10 They're both for this same case, is 10 made a record of what the errors were?
11 .. that correct, 2129687 11 A. . Right.
12 A. Yes. | 12 Q. And had there been errors in this
13 Q. And at the time of sentencing, did you 13 particular case, looking at how much he was facing,
14 review the P3I with Mr. Henderson? 14 would you have brought this up to Judge Mosley?
15 A. I don’t have a specific recollection of 15 A. If they were substantive, yes. And we're
16 reviewing it with him. Generally speaking, my 16 talking about 1ike five felonies that weren't his,
17 policy now is to review the PSIs with my clients, 17 you know, things 1like that, yes, I would have
18 At that point in time the new 18 brought those up to the judge.
19 standards were just coming into practice more -- the |19 Q. But you don't have any independent
20 new -- the Nevada supreme court standards were just 20 recollection of him bringing anything up to you that
21 coming into more use. 21 was incorrect in those PSIs? |
22 I don't recall specifically going 22 A. No.
23 over this with him, but given the amount of time 23 Q. ' Okay. Do you recall why there was a
24 that he was facing, I would be surprised if I handed |24 supplemental one issued?
25 it to him in court and said let's go get 25 “A. No. And they're, they’'re prepared on the
JO ANN MELENDEZ - (702) 283-2151 JO ANN MELENDEZ - (702) 283-2151
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1 sentenced -- 1 same date. So that seemed really odd.
2 Q. Okay. 2 MS. CLOWERS: May I appreach and grab
3 A. -- that day. But Judge Mosley had a 3 those, Your Honor?
4 policy that if you did not call him the day before 4 THE COURT: Yes.
5 and tell him te not prepare a sentencing, if he 5 MS., CLOWERS: I have no further
6 prepared it, you were probably going forward with 6 questions, Your Honor.
7 sentencing. 7 MS. KICE: And, Your Honor --
8 That said, on a case with this much 3 THE COURT: 1Is there a redirect?
9 time, he might have -- saven if I'd asked that 9 MS. KICE: No. I need to make a
10 morning for a continuance, if I needed one, he might |10 c¢larification for the record. In the writ that I
11 have given me one given the amount of time Mr. 11 filed, there is an issue about the not being
12 Henderson was Tooking at because Judge Mosley would 12 affidavit of search warrant.
13 have wanted to make sure that there weren't any 13 I've been so focused on the DNA I
14 potential issues on his part. 14 forgot that there 4is actually an affidavit included
15 Q. Okay. But you have no independent 15 1in the material I received after I drafted this. So
16 recollection of actually reviewing it with him? 16 I withdraw that portion of the writ and I apologize.
17 A. No, I do not. 17 THE COURT: A1l right. The record will
18 Q. Okay. If he had pointed out something to 18 reflect that the defense is withdrawing the portion
19 vyou in that PSI that was incorrect and it was of 19 of the writ in which they claim error on the part of
20 mwaterial value, would you have had it corrected or 20 defense counsel for not getting the affidavit to the
21 bring that information up to the court? 21 buccal swab for the search warrant.
22 A. I would have brought it up to the court. 22 And since that time from the initial
23 It wasn't my policy at that time to have PSIs 23 filing there's been sometime throughout this process
24 corrected. It is now because once again, it's 24 that the case has been supplemented, continued, et
25 become much more of an issue 1in the time that since 25 cetera, that Ms, Kice has in fact received the

JO ANN MELENDEZ - (702) 283-2151

JO ANN MELENDEZ - (702) 283-2151

33 of 62 sheets

Page 129 to 132 of 169

11[12[20}% 'llb'i(')DS PM



135

133
1 affidavit. 1 excused from both sides?
2 MS. KICE: Yes. And I apologize. 2 MS. KICE: Yes.
3 THE COURT: So that part will be 3 MS. CLOWERS: On behalf of the State.
4 withdrawn from this proceeding. 4 THE COURT: Al11 right, thank you. Thank
5 MS. KICE: And 1 apologize for the error. § vyou again, Ms. Radosta.
6 THE COURT: That's fine. 6 THE WITNESS: Thank you, judge.
7 MS. CLOWERS: Your Honor, if I may just 7 THE COURT: Al11 right. At this time I'T7
8 approach Ms. Radosta? 8 hear arguments from both sides and we'11 allow Ms.
9 THE COURT: Sure. As an aside, I think 9 Radosta to lTeave the courtroom,
10 that's really a nonissue anyway because CODIS is 10 MS. KICE: Your Honor, could you please
11 just giving the State PC anyway to take the blood. 11 explain to Mr. Henderson why he can't testify?.
12 And so inevitably they would have gotten a blood 12 THE COURT: Well, I think he can i he
13 with or without that affidavit, wherever it was. 13 wants to. ”
14 MS. KICE: Certainly, Your Honor, but I 14 THE DEFENDANT: Yes, I want to.
15 don't want there to be a misrepresentation on my 15 MS. KICE: He wants to testify.
16 part. 16 THE COURT: Yeah. Why can't he? I think
17 THE COURT: That's fine. 17 he can --
18 BY MS. CLOWERS: 18 MS. KICE: Okay.
19 Q. I'm gonna approach and show the two PSIs 19 THE COURT: -- for ineffective. He can
20 again to Ms. Radosta. I'm just gonna direct your 20 rebut whatever they said, but I'd 1ike him just to
21 attention to page two. 21 stand there and do that.
22 Does it appear to you where it talks 22 MS. KICE: You want him --
23 about offenses four and five -- 23 THE COURT: Well, maybe you want fo stay
24 A. Uh-huh. 24 outside, Ms. Radosta, just in case you're recalled
25 Q. -- you're holding the regular one and 25 as a witness. You should have ran.
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1 then the supplemental one, that the penalties may 1 THE CLERK: Raise your right hand.
2 have been incorrect on the first one and perhaps 2 (Whereupon, the Defendant, Joseph
3 they changed it? 3 Alexander Henderson, was duly sworn to
4 A. What's the first one? Ysah, I think what 4 tell the truth, the whole truth and
5 ended up happening is, and actually I think they did 5 nothing but the truth.)
6 it on every -- now I'm looking at each of the 6 THE CLERK: State your name for the
7 felonies. On the first presentence report, they did 7 record.
8 the consecutive with use of a deadly weapon under 8 THE DEFENDANT: Joseph Alexander
9 tha 1 to 20, the new, the new 1aw that went into 9 Henderson.
10 effect +in the interim between when this, when this 10 THE CLERK: You can be seated.
11 crime was charged and when he was convicted, the law |11 THE COURT: Al1T right. Did you want to
12 for with use of a deadly weapon changed, the 12 question him, Ms. Kice, or --
13 potential penalty. 13 MS. KICE: No, Your Honor,
14 "~ S0 the first PSI shows 1 to 20, the 14 THE COURT: Al11 right. Have you advised
15 supplemental shows equal and consecutive, which is 1% him not to?
168 what the 1aw was at the time when the crime was 16 M5. KICE: Yes. I specifically told him
17 allegedly committed. ' 17 not to.
18 M5. CLOWERS: Thank you. May I approach 18 THE COURT: Al11 right. Mr. Henderson,
19 and grab those? 19 what did you want to say?
20 THE COURT: Yes. 20 THE DEFENDANT: I want to say --
21 MS. CLOWERS: Thank you. I have nothing 21 MS. CLOWERS: Your Honor, if I may
22 Afurther, Your Honor. 22 just -- I don't mean to interrupt Mr. Henderson. 1
23 THE COURT: 1Is there anything further? 23 don't know if we should make a record that whatever
24 MS. KICE: No, Your Honor. 24 he says here and say this is reversed --
25 THE COURT: Can this witness now be 25 THE COURT: MWhat? Say again. Whatever
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1 he says what? 1 to see one document from California matching me to

2 MS. CLOWERS: Whatever he testifies here 2 anything? They never sit there and told me, oh,

3 today and perhaps 1f this gets reversed somehow or 3 well, well, that wasn't the way it was gonna go

4 gets a new trial, that the State could use this if 4 because we didn't want to mention your prior

& he decided to ever take the stand or for other 5  history.

6 purposes as well, judge. 6 I would have told them go ahead and

7 THE COURT: Well, he certainly knows that 7 mention my prior history because I wanted to see

8 at this point, okay. His 5th Amendment right's 8 them documents. Them is the most important

% nonincriminating. He's convicted. 9 documents, Ms. Silver, to, to everything.
10 MS. CLOWERS: I understand. 10 If California match me to something,
11 THE COURT: So here he is, Ms. Kice has 11 I just don't see Ms. Collins not calling them to
12 told him not to testify and he wants to testify. So [12 actual trial to testify against me. Still yet I
13 I think he has the right to testify and I'm gonna 13 have one document from California or CODIS matching
14 allow him to and he can do it at his own perii. 14 me to anything.
15 MS. CLOWERS: And I didn't want him to 15 Now, this is the problem I'm having
16 be -- 16 right here. Ms. Everett was the actual sexual
17 THE CDURT; It's not as if he has a 5th 17 assault nurse. She's here, she did a toeluidine blue
18 Amendment right. That kind of went by the wayside 18 dye test on the victim. And she said she didn't see
19 at his conviction. So I don't think he has a 5th 19 anything. $She said she did a microscopic test, she
20 Amendment right, but -- 20 said she didn't see anything. But yet once Ms.
21 MS. KICE: I don't know if -- 21 Guenther got the evidence, she was able to say that
22 THE COURT: You're aware that it's in the 22 sha retested it.
23 realm of possibilities this was ever to get 23 Now, now, I don't know why my Tlawyer
24 reversed, anything you say in & courtroom can be 24 did not bring that actual e-mail. That's why I,
25 used against you and you understand that? 25 that's why I didn't want to send it to her. I
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1 THE DEFENDANT: Yes, ma'am. 1 wanted to come show it to vou personally. This is

2 THE COURT: Al1 right, sir. Go ahead. 2 what the e-mail exactly has said. It said that she

3 THE DEFENDANT: What I want to say is 3 was able to go behind Mr. Welch's work and she says
4 that_both of the judge -- I mean, both of the 4 she seen minor peaks of Henderson in his data.

5 lawyers, they just got on the stand and, and 5 Once she swabbed my mouth, Your

6 straight purely lied. We never discussed nothing 8 Honor, she was able to come back and match me one in

7 about a deal until 1ike 10 minutes before trial was 7 500 billion to all of the evidence. That's a major
8 about to start and Mosley told them to come on down. 8 prablem right there.

9 Ms. Collins was saying come on, come onh, come on. 9 And so, and then so I'm telling
10 I was in jail three-and-a-half 10 these lawyers the whole time, I said how is this,
11 vyears. They offered me -- they came to me -- at 11 how 1is this happening to me. Where +is the people
12 first they say would you 1ike to take a lie detector |12 from California. I want to be able to test -- I
13 test. I said ves, I would Tike to take a Tie 13 want to be able to cross-examine. They say we're
14 detector test. They pushed it out the way. I've 14 gonna have them here, we gonna have them here.
15 been trying to show that I've been innocent the 15 Yet still today I have one paper and
16 whole time. 16 she can't produce one paper from California matching
17 | This is the problem that I've having 17 me to anything. It's all hearsay.
18 right here. 1 went to prison here in, in the year 18 This is what the, the actual DA say,
19 2 -- 2000. This case happened in 2005. I don't 19 welT yes, you know, we have the paperwork from
20 know how they was able to get the evidence upload 20 California matching Mr. Henderson te everything, but
21 into the Nevada database, not get a match. I'm in 21 how come it wasn't in the, in the discovery. I
22 there and, and Nevada uploaded me into the CODIS, 22 sti11 have not been able to cross-examine anybody
23 too, also. 23 that matched me to anything.
24 Now, this is the problem I'm having. 24 This is what happened. Okay. Mr.,
25 If California gave them my name, why wasn't I able 25 Mr. Welch said that, he said that the, Mr. Jeffries,
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1 which, which is the detective in the case -- this is 1 ejac -- ejaculation until after Mr. Welch got the

2 what I'm reading in this case. It says that once 2 report which they say California matched me to the

3 Jeffries notified him and asked him hey, would you 3 actual crime scene. Then once that happened,

4 go and do a DNA test on this, on this sexual assault 4 everything just exploded.

§ kit, he said okay. 5 I was never able to see one document

6 Once he went over to the vauit, he & from California matching me to anything. And you

7 said that well, that ceftain humber, I guess 1t was 7 know the same what I know. Regardless of the fact,

8 152, because there's two event numbers, 152 and 158 8 I don't have any sex crimes. What sense does it,

9 which is all of the evidence. One evidence from the 9 does it actually make 1in order for them to sit there
10 house, one evidence from somebody's job. I guess 10 and say, well, we didn't feel it was necessary for
11 dt's from Mr. Bernzweig's job. He said well, since 11 us to bring CODIS because it was the only match to
12 it wasn't that, I mixed both event numbers together. [12 Henderson,

13 So that mean he had both evidence. 13 I need to see that paperwork by, by
14 Now, he never mentioned anything 14 right. I have a right to, to confront everybody
15 about no sheets or anything. And this is the 15 that's, that's against me, right? I have a right to
16 problem. I'm 1ike okay, well, he -- then he named 16 confront everybody against me. I never was given
17 them all of the evidence that he had. HNever was no 17 that opportunity.
18 sheets. 18 In my whole discovery, Ms. Silver,
19 Once they came and swabbed my mouth, 19 not one paperwork come from, from CODIS or from
20 atter that, after she said, after she tested 20 California. The only thing I see in this paperwork
21 twice -- Ms. Guenther did two tests. She retested 21 s this says well, Ms. Guenther, because they saying
22 Welch's paperwork and everything, which that, that’'s [22 that Welch, once he ran 1t through the Navada
23 why the e-mail was gonna be so important I wanted 23 system, which I know I'm in there, I know -- since
24 vyou to see. She said I did see minor peaks of Mr. 24 I'm in here, I went to prison here in 2000. He said
25 Henderson in here. How can you go from minor peaks 25 that once he ran it against the local, it was no, no
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1 and then turn around and match me one in 500 1 match. Then it was uploaded into CODIS.

2 billion. 2 Now after that, there was no

3 Because Ms. Collins had told her, 3 paperwork generated. No nothing. $So are you saying

4 she said, hey, they want to get all the paperwork 4 +that I wasn't able to actually cross-examine these

5 from California and CODIS. She said well, I'm gonna 5 people from California.

8 need a search warrant for that. 6 I've been to prison in California,

7 And T was 1ike why would you need a 7 and I'm pretty sure you have dealt with the

8 search warrant for that if CODIS matched me to 8 California officials hefore., If California would

9 some -- or California, or California, all due 9 have felt I did something this serious of nature,

10 respect, it would have been some type of paperwork 10 vyou know California would have been here to testify.
11 generated. Something. S5till I have not been able 11 And Ms., and Ms. Collins definitely would have had
12 to cross-examine CODIS or California. 12 them at least on her sheet to have them come and

13 Then Ms. Guenther decided to just 13 testify. She never even put them on her witness

14 come out the blue with these sheets. 14 1ist sheet. That's why I was 1ike well, where's the
15 Now, if you look at the, at the 15 California people.

16 actual paperwork, you will see Ms. Don 1is the one 16 The whote time Ms., Ms. Radosta and,
17 who was the, who was the crime lab -- she the one -- |17 and the other guy was telling me don't worry,

18 she's the CSI lady. She said she didn't see nothing |18 they’'re gonna be here, they're gonna be here. So

19 on the, on the sheets. 19 I'm 1ike okay, so I'm the whole time they telling me
20 I got numerous paperwork that I'm 20 I wanted to get on the stand. And they was Tike no,
21 reading right where -- right here I can show you, 21 we don't want you to get on the stand.

22 right here this is documents from the first officer 22 So I was never abie to cross-examine
23 who talked to the victim. Clearly said that she 23 nothing to do with the DNA. The only thing I know
24 asked him hey, well did the guy ejaculate. She said |24 {s that they swabbed my mouth. If they have my DNA
25 no, no. A1l of a sudden it didn't come with the 25 on file here, they swabbed my mouth,.
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1 She said she went back and retested 1 confused right now, but I'm trying to just pull part
2 the actual evidence that Welch already tested. If 2 out to you., He went in there and he said hey, how
3 \Welch already tested it, now you go back and 3 did y'all release the evidence to the feds without
4 retested it and vou said you seen minor peaks and 4 notifying us and Henderson has counsel. They said,
5 vyou got me in one in 500 biltion and then all of a 5 hey, we don't know, they just came and took the
6 sudden the sheets pop up, oh, yeah, I was able to 6 evidence.
7 match Mr. Henderson to the, to the sheets. 7 S0 after that, that's when all the
8 Now, now, this is the problem. Just 8 extractions start, start coming. And Ms. Collins
9 Jike on the 1ittle issue what they were saying about 9 clearly said no, no, no, no, I took pictures of
10 the evidence where it wasn't nothing to be tested, 10 all -- I have pictures of all of the evidence and
11 it wasn't -- this, this is what I was told, Your 11 you just have that, that actual motion what she said
12 Honor. I was told this: Well, Mr. Henderson, I can [12 she had pictures of all of the evidence.
13  show you right here in the report which is, which is |13 ~ So evidently 1if the feds came and
14 the documents that you had that, that she brought up |14 toﬁk it, where is the paperwork to what the feds
15 there to you, this was the problem, cnce -- because 15 came and took. It wasn't nothing there but
16 Ms, Radosta, she didn't know nothing about this DNA. (16 extractions they said to the breast swab, extraction
17 She clearly told me that. So that's, that's when 17 +to the vaginal swab.
18 she brought Reed aboard. 18 What did they have -- what did they
19 Reed clearly said, he said 19 come and take? It was never no original evidence.
20 Henderson, there's no evidence to be tested. I'm 20 So, so the only thing that they could come and take
21 like, what you mean. I want it retested. Why 21 s the extractions, but yet nobody wants to look at
22 wouldn't I want it retested. He said no, this is 22 that.
23 the problem that we're having, we can't retest it 23 And I, and I also raised the issues,
24 because there's only extractions and we're not going [24 1I'm trying to find out what is going on. 1 even
25 to actually retest extractions because it will be -- |25 +told, told my lawyer, I told her thousands and
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1 if we retest extractions, that it's not good because 1 thousands of times this is, this is what I want to
2 1t's not original evidence. That was, that was, 2 do, this is what I want to focus on.
3 that was my understanding of what was going on. 3 If the SANE nurse did a blue
4 That's the reason why he put the 4 toluidine test on, on the victim, with all respect
5 motion in to try to get it kicked ouft because he's 5 on the victim and did not see anything on her -- I'm
6 saying that they were aware that we wanted to retest & pretty sure the court know what a blue toluidine
7 all of the evidence. But then they kept on using up 7 test is. That mean it showed if it was --
8 all of the evidence and not leaving us none. And 8 THE COURT: Yeah, I know what it was,
9@ +this is how I can prove it. Because we pressured 9 alright. I know what it is. Thanks.
10 them, we want to, we want to retest, we want to 10 THE DEFENDANT: A microscopic test and --
11 retest. 1" THE COURT: I know what 1t is.
12 Once she came up with the sheets, we 12 THE DEFENDANT: They didn't see anything.
13 clearly told her we would Tike to retest some parts 13 THE COURT: I know what a nurse --
14 of the sheets. She said she had two parts of semen 14 THE DEFENDANT: And then, and then she
15 on the sheets. Why did she have to use both parts 15 clearly --
16 of the sheets. 16 THE COURT: A nurse who didn't see
17 Thigs is what's happening. I'm not 17 anything.
18 being able to get no evidence that I can retest 18 THE DEFENDANT: Uh-huh.
19 except extractions when they had all this evidence. 19 THE COURT: Okay. Versus a DNA expert.
20 Now, this 1s my understanding of 20 THE DEFENDANT: Uh-huh.
21 what happened: That the feds and somehow CODIS came |21 THE COURT: Who in three different
22 and retrieved all the evidence. This is what my 22 parts --
23 first -- Joseph Ruggeroli, he did a motion. We went |23 THE DEFENDANT: Uh-hubh.
24 into court. | 24 THE COURT: ~- of three different pieces
25 I am so confused. And I'm so 25 of evidence found that you're the source of the DNA.
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1 Little different. 1 I've never seen these people before in my 1ife.

2 THE DEFENDANT: See, I now -- sae, now 2 And there's no way that I would sit

3 this is -- she was the first one -- 3 there and tell these people oh, yeah, I gave her

4 THE COURT: So tell me -- why don't you 4 some dfugs for sex. I don't know where this come

5 wrap it up. I know you don't agree with the DNA 5 from. There is nothing in the record that will,

6 evidence. Wrap it up. I already got it. 6 that would show that.

7 Now you're repeating yourself, and 7 And, and now I'm just stuck in a

8 vyou're talking about things that are nonissues in B position where, where just DNA. I know for a fact

9 this cass. 9 this 1s a problem that I'm having also with the,
10 So this is about ineffective 10 this guy Chaziza, he could have cleared me. If me
11 assistance.of counsel. 11 and him have the same case, if me and him, if I was
12 THE DEFENDANT: Yeah. 12 supposed to be with him and we supposed to be the
13 THE COURT: Is there anything else you 13 guys who knocked on the door, why wasn't we
14 want to add to what you've already told me now? And |14 convicted together? Why wasn't we together?

15 I've let you repeat yourself 1ike three times. 15 Because I told my lawyer, I said
16 THE DEFENDANT: Yes, ma'am. There is 16 hey, go and investigate him because he can clear me.
17 something else that I would 1like to say. 17 Once he say that it wasn't me, then it's gonna put a
18 THE COURT: Then go to 7t. 18 real big discrepancy in anything. But nobody choose
19 THE DEFENDANT: I have -- I specifically 19 to do nothing about it.
20 told them once I got the paperwork and we went over 20 So now I couldn't even use him to
21 1it, they said it was a cigar tip, the victim said 21 come in here and say that it wasn't me. And I'm
22 somebody had smoked a cigarette. They said, they 22 just stuck. And it seem 1ike they want to beat
23 said that he had hair that was never tested. I 23 around the bush when they saying, well, yeah, I did
24 asked them wéu]d you please make sure that it was 24 it because you have felonies, that's the reason why.
25 tested. And they said that it would, but it never 25 Is that the reason why that, that I
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1 happened. 1 don't get a chance to get no paperwork from

2 That right there, and then also 2 California or from CODIS matching me to anything?

3 Birch Henry which is, which is the specialist 3 Is that the reason why?

4 manager over at the crime, the crime lab, after, 4 And after, and after, and then after

5 after, after Welch did his paperwork, his data on 5 that I rest.

6 everything, his boss signed off asking please, 6 THE COURT: ATl right. Is there any

7 saying that, that everything was correct. 7 cross-examination by the State?

8 Then once Ms. Guenther did it, he 8 MS. CLOWERS: No, Your Honor.

9 signed off on that as complete, yet my lawyers, I 9 THE COURT: A1l right. Then do you rest
10 told them, I said hey, don't you think you, you need |10 your case-in-chief then?
11 to call that, that person there which is their boss, |11 MS. KICE: Yes, Your Honor.
12 if you got one evidence, regardless of how many 12 THE COURT: A1l right. Is there anything
13 different evidence they say, they say they got one 13 1in opposition or rebuttal?
14 evidence and two specialists come back with two 14 MS. CLOWERS: WNo, Your Honor.
18 different findings, wasn't that, wasn't -- wouldn't 15 THE COURT: Al11 right. Does defense have
16 that be a reason for us to cross-examine them. 16 argument at this time, Ms. Kice?
17 I specifically asked them to call 17 MS. KICE: Just a couple things, Your
18 him to cross-examine him and they said that they 18 Honor.
19 would, but they didn't. 19 There are some disturbing things
20 And, Your Honor, the only thing I 20 about this case. He was never matched in Nevada
21 want to say -- I mean, it looks bad. I just, just 21 database. There was a five-year gap between when he
22 by the way it sounds. 22 first went to prison in Nevada, when he should have
23 But when this, this woman gets up 23 been swabbed, when that profile should have been
24 here and they blatantly lying and said I did it, 24 added to the Nevada database.
25 1I've never seen Ms. Kim before ever in my, my Tife. 25 Without clear -- I don't have access
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1 to that information. I don't know why he wasn't -- 1 THE COURT: Let me get this correct.
2 if he wasn't in the database, it calls into question 2 CODIS wasn't even entered in at trial, right? I
3 the procedures of the lab, If he didn't match then, 3 mean, they couldn't have entered that in because
4 his DNA didn't change between California and Nevada. 4 that would have been -- right?
5 I'm concerned about the trial 5 MS. CLOWERS: Say again.
6 strategy of not interviewing Ms. Chaziza who is the 6 MS. KICE: No. _
7 other individual who's been convicted for this 7 THE COURT: CODIS wasn't even entered 1in
8 crime, especially given the Tact that they were -- 8 at trial. I mean, he's complaining about CODIS.
9 they knew from the outside that they were going to 9 MS. CLOWERS: Correct.
10 be able to or attempt to poke holes in the DNA. 10 THE COURT: It wasn't even entered at
1. Mr. Henderson has always.maintained 11 trial. . . | ,
12 his innocence to me. And had Mr. Chaziza been 12 MS. CLOWERS: Correct. I'm sorry.
13 questioned as to Mr. Henderson's identity, it's 13 THE COURT: The jury knew nothing about
14 possible this could have had a different outcome. 14 CODIS.
15 I'm troubled by the fact that an 15 MS. CLOWERS: I thought vou were talking
16 investigator wasn't hired, wasn't -- neither Mr. 16 about Chaziza.
17 Reed nor Ms. Radosta can speak intelligently about 17 THE COURT: No, I mean, let me get this
18 any investigation that was done in this case to 18 straight. CODIS has nothing to do with anything.
19 provide Mr. Henderson with an alibi or to verify his |19 It wasn't even entered in at trial.
20 whereabouts on that day. 20 MS. CLOWERS: No, you are absolutely
21 And T think if you take things 21 correct. There was a strategy --
22 accumulatively, Your Honor, there was ineffective 22 THE COURT: Just the probable cause 1in
23 assistance of counsel enough to warrant a new trial. [23 order to get his buccal swab.
24 Thank you. 24 MS. CLOWERS: And I, I've never
25 THE COURT: Thank you, Ms. Kice. Ms. 25 personally presented a case where I used CODIS at a
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1 Clowers in response. 1 trial level or even at grand jury or preliminary
2 MS. CLOWERS: My response is that, Your 2 hearing level.
3 Honor, I think that Mr. Henderson received an 3 What we do is we take the test
4 amazing defense. 4 that's done from a buccal and that way we have no
5 The fact that they bring Norm Reed 5 chain of custody issues. If you bring in CODIS,
® 1in from the murder team just to attack the DNA, 6 vyou're gonna have chain of custody issues. So it's
7 which was the evidence in this case, 1s more than 7 great for probable cause, but -- and not problems
8 what a 1ot of defendant's get. 8 with chain of custody. You're gonna have six people
9 The fact that he wasn't in the 9 who have to testify to a CODIS hit where as with
10 Nevada database under Strickland wouldn't change 10 buccal you have the detective who took it,
11 anything. Even if he was, that just means we would 11 THE COURT: Well, vou have to explain to
12 have got the warrant and the buccal faster, but 12 a jury why is there evidence -- why is there
13 instead we had to wait untiil we got it from 13 evidence in a state wide database.
14 California to get the buccal. So that would change 14 MS. CLOWERS: Yes.
15 nothing. The outcome would not be different. 15 THE COURT: Which is more prob1ématic and
16 The fact they didn't interview 16 more prejudicial than anything.
17 Chaziza, well, Mr. Chaziza was pointed out was never |17 MS. CLOWERS: And in addition, what you
18 accused of being the rapist in this case and he pled |18 heard Norm Reed say was that it would have only
19 guilty to doing this and committing these crimes 19 helped the State's case had you had two people come
20 with Mr. Henderson. 20 in and say that that DNA affirmatively belonged to
21 If they interviewed Mr. Chaziza, it 21 the defendant.
22 wouldn't changéd the outcome of this trial. He 22 No investigator, go get an outside,
23 sti11 would have been found guilty of all these 23 Well, investigators shouldn't go out and fetch
24 charges. And even though he's maintaining his 24 alibis. The defendant should be able to provide
25 dinnocence -- : 25 enough information that they can locate him if in
JO ANN MELENDEZ - (702) 283-2151 JO ANN MELENDEZ - (702) 283-2151
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1 fact he wasn't at the scene of his crime. 1 believe that the outcome of this would have been any
2 And what you heard from his 2 different.
3 attorneys today was he didn't actually ever 3 I don't think they've met the
4 continuously maintain innocence. 4 standard on Strickland and I think you should deny
5 At one point he concocted a story so 5 the petitiomn, Your Honor. 7
6 that he can explain his DNA by disparaging the 6 THE COURT: Is there anything in
7 wvictim being a drug abuser and basically a 7 response?
8 oprostitute, exchanging sex for money. And it wasn't 8 MS. KICE: No, Your Honor, Other than I
9 until the motion to dismiss was denied he came up 9 withdraw the issue of the search warrant.
10 with that defense. 10 MS. CLOWERS: O©Oh, I forgot. I'm sorry.
11 T think you had two seasoned 11 THE COURT:; That's okay. A1l right. So
12 sattorneys on that case, Your Honor, that would have 12 now both sides have now submitted it to the court.
13 never presented that defense because they would have |13 It's now submitted to the court for decision.
14 known for a fact it wouldn't have been ethical to do |14 A1l right. This is a petition for
15 sucgh. 15 writ of habeas corpus based on post-conviction
16 Quickly, Your Honor, I didn't hear 16 relief based on various claims of ineffective
17 any -- just going back to the petition, there was 17 assistance of counsel.
18 nothing about the PSI in the petition that indicated |18 The court will do a detailed order
19 what needed to be different. There were no errors 19 denying the defendant’s petition for a myriad of
20 pointed out or anything 1ike that. So the result 20 reasons which have come up at this particular
21 wouldn't have been different that either. 21 evidentiary hearing.
22 With the search warrant, again going 22 | Under Strickland and its progeny,
23 back to CODIS, it's a probable cause. Norm Reed 23 the Court had Tistened to the testimony of both Ms,
24 said he wouldn't challenge it. With all the 24 Radosta and Mr. Reed, two of the more veteran public
25 experience he has, he wouldn't challenge it. I 25 defenders, bhoth of which have -- I mean, they're
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1 don't think Your Honor would grant it challenging a 1 probably two of the most seasoned public defenders
2 search warrant based upon CODIS. That's one of the 2 at the PD's office. MNorm Reed specializing in
3 stronger PCs we can come up with. 3 murders and Violet Radosta specializing in sexual
4 The DNA expert I've mentioned was 4 assault cases.
5 not necessarily hired but was consulted and they 5 Ms. Radosta even brought Mr. Reed in
6 used the appropriate strategy. 6 because this was a case in which DNA had been
7 THE COURT: Well, they are hired, they're 7 questioned, and which ¢learly up until it sounds
8 paid -- 8 1ike the day of trial the defendant had maintained
9 MS. CLOWERS: I guess -- 9 his innocence and said he was not the perpetrator,
10 THE COURT: -- from the public defenders 10 based on what I heard, at least up until the day of
11 office. 11 trial.
12 MS. CLOWERS: I was thinking they weren't 12 The claims of ineffectiveness are
13 hired to come in to testify at trial, Your Honor, 13 belied by the record. First of all, unlike what the
14 but yes, they were hired and consulted. 14 petition alleges, Mr. Reed and Ms. Radosta had in
15 They got the answer that probably 15 fact contacted a DNA expert, that being Norah Rudin
16 they didn't want to hear, but they used it to their 16 who is one of the nation's renowned DNA experts out
17 best advantage by her giving them cross-examination 17 of Los Angeles. The public defender's office uses
18 questions which they utilized. 18 her quite a bit as far as consultations from all of
19 And again, judge, even though the 19 these hearings that come before me.
20 bench conferences aren't recorded, it would not have |20 But all of the DNA was reviewed 1in
21 changed the outcome of this case. Norm Reed 21 this case and the testimony from Norm Reed was that
22 specifically stated that he states and puts the 22 the bed sheet, the vaginal swabs, the breast swabs
23 important things on the record at any given moment 23 were all reviewed by a separate independent expert,
24 thét he can in front of Judge Mosley. 24 and that although there were some differences on how
25 And so with that, judge, I don't 25 they would come about the result, the result at the
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did review the California DNA results.

161
end of the day, even from'an independent defense
expert, was that this defendant was in fact the
source of the DNA identity presumed.

You know, one in so many billion
that it's 1ike five times the population of the
earth. And he could be the only source of that DNA,
that the breast swab alone, there was only a single
source and that there was no real way to attack that
particular DNA sample.

Clearly the record, aftter I reviewed
the record again, shows that there was enough to
retest and that strategically both counsel decided
not to retest because as Ms. Radosta said, Mr. Norm
kind of -- Reed shied away from it. But had they
retested jt, there 1is an obligation to give it to
the State, the result of that test.

And they knew that CODIS had already
hit on it which -- and they did. In fact, Ms. Rudin
She
concurred with those. They didn't want to bring in
the California or CODIS hit because it just would
have showed yet another independent lab had found
that it was the defendant's DNA.

So you have a California lab finding
it's the defendant's DNA, a buccal swab done, based
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cross-examine the DNA expert regarding testing
procedures such that it may raise doubt to the jury
that this defendant was the source of the DNA. And
that 1s what they did.

In fact, they had mock trials and
they had -- it sounded to me Tike they practiced
their cross-examination with the help of Norah Rudin
assisting them and formulating their questions to
the DNA expert as to how they should procesd with
cross-examination in an effort to defend this
defendant.

As an aside now at the evidentiary
hearing, the Court would note that all of their
efforts may very well have been futile because the
Court was able to Tisten to the credibility of both
Norm Reed and Violet Radosta, as well as this
defendant now here before the court and making
credibility determinations.

Both counsel stated that just prior
to trial, basically the eve of trial, and perhaps in
an effort to explain away the DNA in this case
putting him at the scene of the crime as the
perpetrator, both counsel testified that this
defendant then admitted to being at the premises
when this crime was committed.
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on the probable cause of CODIS hit and based on
Metro's DNA testing that that found that the
defendant was a scurce of the DNA.

And then you have the third
consultation by Norah Rudin, Dr. Rudin, that says
yes, that's exactly the defendant's DNA
conclusively.

So three different DNA experts found
it was the defendant's DNA.

Based on that, Mr. Reed and Ms.
Radosta felt 1ike the best defense or the only
defense, since he was wearing a mask and could not
be identified by the defendant, and this was a who
did it kind of case, that the best trial strategy
would be to keep out the CODIS because that's just
one more 1ab identifying the defendant, plus the
fact that it would have raised questions as to why
the defendant's DNA was on file with California,
which would have been obviously prejudicial, but
strategically they kept that out. Strategically
they didn't want it retested because they would have
had to turn it over to the State.

And the best way for them to try to
put holes in the State's case was to only be faced
at trial with Metro's lab where they could try to
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Mr. Reed didn't go into it as much,
but Ms. Radosta clearly testified after the
defendant had waived his privilege that in fact this
was consensual sex and he actually put himself there
in this hearing based on the evidence, that he
wanted to change his defense, that he was the source
of the DNA because it was consensual sex, that he
knew the wvictims in this case and that the wvictim of
the sexual assault was actually consenting to sex,
that he sold her drugs before and apparently wanted
to change the defense.

| Ms. Radosta explained that although
that was a defense to the sexual assault charge,
there were multiple other charges in this case and
that his version would not have exculpated him, this
defendant, from all of the other charges that were
contained in the Information, including all the
crimes against the other wvictim in this case.

' And so for those reasons, they
strategically continued to defend the defendant
against the evidence regarding the DNA results.

As Tar as the defense bringing up
the Nevada database didn't hit on this defendant,
the Court feels that's a nonissue, that the CODIS
hitting on the defendant's DNA is just probable
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1 cause, that it's irrelevant. 1 I'm gonna ask the State to prepare
2 And as Mr. Reed stated, it's of no 2 the appropriate order.
3 consequence at all that Nevada did not hit on the 3 I'm gonna ask my court reporter to
4 defendant's DNA sample. 4 make a copy of the transcript. You don't have to do
5 As far as the, now being brought up 5 1t expedited, but if you could get it over to the DA
6 I think for the first time really at the evidentiary 6 1in the next 15 days or so, the DA can supplement the
7 hearing that there was a co-defendant being tried at 7 order.
8 the same time, this defendant admitted that he was 8 If you would please put -- send it
9 there at the scene pursuant to both counsel. And so 9 Ms. Kice for her to Took at and then I'11 take a
10 really as far as strategy, it's of no consequence to |10 Took at that order as well.
11 this Court either that defendant was concerned or 11 And I'11 enter a formal written
12 wanted to know why the co-defendant wasn't 12 order by which the defendant is free to appeal and
13  interviewed. 13 do whatever he'd 1ike to do at that time. We're
14 The Court does not find that any 14 gonna put it on for 30 days from now for status
15 investigation regarding alibi fell below the 15 check the Court's written formal order denying the
16 standard. Ms. Radosta explained that the defendant 16 defendant's post conviction petiticn for
17 simply could not explain where he was six months 17 post-conviction relief.
18 before based on lack of memory. And so they did not |18 So thank you, ladies and gentlemen.
19 fall below the standard of investigation far an 18 And that will conclude today's proceeding.
20 alibi defense. 20 THE CLERK: Do you want to put it on a
21 The defendant and the defense have 21 Tuesday, a regular hearing day?
22 never proffered what errors were in the PSI that 22 THE COURT: Yeah, just put it on a
23 should have been corrected.' And any errors anyway 23 regular hearing day. I just want to make sure I
24 were belied by the record that counsel stated that 24 sign the order.
25 Jt's their habit, routine and practice to go over 25 MS. CLOWERS: Are we having the defendant
JO ANN MELENDEZ - (702) 283-2151 JO ANN MELENDEZ - (702} 283-2151
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1 that and they believed that they had gone over it 1 transported?
2 with the defendant and that he wasn't sentenced 2 THE COURT: No. It's just for me to sign
3 based on any errors, 3 the order. A1l it is is Tor me to remember to sign
4 Mr. Reed testified that although 4 the order so it doesn't get lost somewhere. 3So I
5 Judge Mosley does not record his bench conferences 5 put it over 30 days.
6 that he was not prevented in any way from making a 6 IT I haven't signed it yet because
7 record on anything that was said at a bench 7 vyou all haven't had it done, all that happens 1is
8 canference. 8 I'11 continue it another 30 days.
9 And in fact, the defendant has not 9 And I'1T make sure that something
10 proffered anything that was not on the record that 10 happens within that time period. It's just a way
11 should have been somehow put on the record and how 11 for me to keep track of an order so I don't not
12 that could have been error for ineffective 12 enter a written order by which he can appeal.
13 assistance of counsel. 13 MS., KICE: Correct.
14 And I know since the time of the 14 THE COURT: Because until I do a written
15 original petition, the entire public defender's file |15 order, he really can't appeal me based on what I
16 has been turned over, including all the DNA 16 just said today. So he has to have a written order.
17 analysis. 17 And so I'm sure he will, and so that's fine, but I
18 And so the fact with another note of 18 have to do a written order. This keeps everybody on
19 research in the file which has been belied by the 19 track as to when this is gonna be.
20 record and by the evidentiary hearing, for all those |20 THE CLERK: November 20th.
21 reasons and the reasons set forth in the cpposition 21 THE COURT: And, counsel, neither side
22 and the State's oppositions and moving papers and 22 needs to be here either. It just needs -- I need to
23 what has been presented at the evidentiary hearing, 23 make sure I sign off on it.
24 for all those reasons, the Court is gonna deny the 24 MS. CLOWERS: Okay.
25 defendant's request for post-conviction relief. 25 THE COURT: 1It's just really for me.
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1 MS. CLOWERS: Okay, thank you.
2 THE CLERK: That wili be at 9 a.n.
3 THE COURT: That will conclude the
4 proceedings.
5 MS. CLOWERS: Thank you.
6 ATTEST: FULL, TRUE AND ACCURATE TRANSCRIPT OF THE
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7
g DISTRICT COURT
o CLARK COUNTY, NEVADA
10
THE STATE OF NEVADA, )
11
Plaintiff, % CASE NO: 05C212968
12
-V§- g DEPT NO: XV
13
JOSEPH HENDERSON, %
14 || #1502730 )
- 15 Defendant. %
16
17 FINDINGS OF FACT, CONCLUSIONS OF
(8 LAW AND ORDER
DATE OF HEARING: OCTOBER 22, 2012
19 TIME OF HEARING: 1:00 PM
20 THIS CAUSE having come on for hearing before the Honorable ABBI SILVER,

21 || District Judge, on the 22nd day of October, 2012; the Petitioner being present, represented
22 | by STEPHANIE B. KICE, ESQ.; Respondent being represented by STEVEN B.
23 || WOLFSON, Clark County District Attorney, by and through SHANON CLOWERS, Chief
24 || Deputy District Attorney, and the Court having considered the matter, including briefs,
25 || transcripts, the testimony of Defendant’s former attorneys, arguments of counsel, and
26 || documents on file herein, now therefore, the Court makes the following findings of fact and

27 || conclusions of law:

28 || //
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1 FINDINGS OF FACT

2 1. OnJuly 11, 20035, Joseph Henderson, hereinafter “Defegdant,” was charged by way of

3 Information with Count 1 - Conspiracy to Commit Burglary, Count 2- Burglary While

4 in Possession of a Firearm, Count 3 - Conspiracy to Commit First Degree

5 Kidnapping, Counts 4 and 5 - First Degree Kidnapping With Use of a Deadly

6 Weapon, Count 6 - Conspiracy to Commit Sexual Assault, Counts 7, 8, and 9 - Sexual

7 Assault With Use of a Deadly Weapon, Count 10 - Conspiracy to Commit Robbery,

8 Counts*11 and 12 - Robbery With Use of a Deadly Weapon, Count 13 - Open or

9 Gross Lewdness, and Count 14 - Battery With Use of a Deadly Weapon Resulting in
10 Substantial Bodily Harm.
11 2. On June 27, 2008, Detfendant was found guilty by a jury of all counts.
12 3. On August 28, 2008, Defendant was sentenced as follows: As to Count 1 — to Twelve
13 (12) Months in the Clark County Detention Center; As to Count 2 — to a Maximum of
14 One Hundred Fifty-Six (156) Months with a Minimum Parole Eligibility of Sixty-
15 Two (62) Months, to run Concurrent with Count 1; As to Count 3 — to a Maximum of
16 Sixty (60) Months with a Minimum Parole Eligibility of Twenty-Four (24) Months; to
17 run Consecutive to Count 2: As to Count 4 — to Life Wit‘h a Minimum Parole
18 Eligibility after Sixty (60} Months, plus an Equal and Consccutive term of Life with a
19 Minimum Parole Eligibility after Sixty (60) Months for the Use of a Deadly Weapon,
20 to run Consecutive to Count 3; As to Count 5 — to Life with a Minimum Parole
21 Eligibility after Sixty (60) Months, plus an Equal and Consecutive term of Life with a
22 Minimum Parole Eligibility after Sixty (60) Months for the Use of a Deadly Weapon,
23 to run Consecutive to Count 4; As to Count 6 — to a Maximum of Sixty (60) Months
24 with a Minimum Parole Eligibility of Twenty-Four (24) Months, to run Consecutive
25 to Count 5; As to Count 7 - to Life with a Minimum Parole Eligibility of One
26 Hundred Twenty (120) Months, plus an Equal and Consecutive term of Life with a
27 Minimum Parole Eligibility of One Hundred Twenty (120) Months for the Use of a
28 Decadly Weapon, to run Concurrent with Count 6; As to Count 8 - to Life with a
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Minimum Parole Eligibility of One Hundred Twenty (120) Months, plus an Equal and
Consecutive term of Life with a Minimum Parole Eligibility of One Hundred Twenty
(120) Months for the Use of a Deadly Weapon, to run Consecutive to Count 7; As to
Count 9 — to Life with a Minimum Parole Eligibility of One Hundred Twenty (120)
Months, plus an Equal and Consecutive term of Life with a Minimum Parole
Eligibility of One Hundred Twenty (120) Months for the Use of a Deadly Weapon, to
run Consecutive to Count 8; As to Count 10 — to a Maximum of Sixty (60) Months
with a Minimum Parole Eligibility of Twenty-Four (24) Months, to run Consecutive
to Count 9; As to Count 11 — a Maximum of One Hundred Eighty (180) Months with
a Minimum Parole Eligibility of Seventy-Two (72) Months, plus an Equal and
Consecutive term of Maximum of One Hundred Eighty (180) Months with a
Minimum Parole Eligibility of Seventy-Two (72) Months for the Use of a Deadly
Weapon, 1o run Concurrent with Count 10; As to Count 12 — to a Maximum of One
Hundred Eighty (180) Months with a Minimum Parole Eligibility of Seventy-Two
(72) Months, plus an Equal and Consecutive term of Maximum of One Hundred
Eighty (180) Months with a Minimum Parole Eligibility of Seventy-Two (72) Months
for the Use of a Deadly Weapon, to run Consecutive to Count 11; As to Count 13 — to
Twelve (12) Months in the Clark County Detention Center, to run Concurrent with
Count 12; As to Count 14 — a Maximum of One Hundred Fifty-Six (156) Months with
a Minimum Parole Eligibility of Sixty-Two (62} Months, to run Consecutive to Count
13; with One Two Hundred Fifty-One (1,251) Days credit for time served. Further
Ordered, a Special Sentence of Lifetime Supervision is imposed to commence upon

release from any term of imprisonment, probation or parole.

. Defendant’s Judgment of Conviction (Jury Trial) was filed on September 24, 2008.
. Defendant filed a Notice of Appeal on October 9, 2008. The Nevada Supreme Court

affirmed Defendant’s conviction on February 3, 2010 (case no. 52573). Remittitur
issued on March 2, 2010.
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Defendant filed his pro per Petition for Writ of Habeas Corpus {(Post-Conviction) .on
January 11, 2011. The State’s response was filed on March 29, 2011.

On March 15, 2011, the court granted Defendant’s Motion for the Appointment of
Counsel. Stephanie B. Kice confirmed as counsel on March 17, 2022,

On August 26, 2011, through counsel, Defendant filed a Supplemental Petition for
Writ of Habeas Corpus (Post-Conviction) (hereinafter “Supp. Pet.” or “Supplemental
Petition”). The State responded to the Supplement on September 30, 2011,

On December 1, 2011, the matter was set for an evidentiary hearing to expand the
record. Following continuances, the court held an evidentiary hearing on Qctober 22,
2012, during which Norm Reed and Violet Radosta, Esqs., were sworn and testified
regarding Defendant’s claims of ineffective assistance of counsel. Defendant was

present with counsel.

10.In Grounds 1, 3, and 6 of the Petition, Defendant claims (1) the State deprived him of

11

his confrontation rights when it “failed to provide [him] the evidence submitted to the
|[DNA lab], (2) the State consumed all available material for DNA testing, and (3) the
district court erred in failing to dismiss the information due to the State’s alleged
consumption of all available DNA material. Pet. at 5g-i, 5s-t. Defendant raised claims
regarding the State’s handling of the DNA evidence and the district court’s denial of
his motion to dismiss on direct appeal. The Nevada Supreme Court held, “Because
[Defendant’s] claim that the State did not preserve DNA material from each sample
for defense retesting is belied by the record, we conclude that the district court did not
abuse its discretion.” 02-03-2010 Order Affirming at 1. Grounds 1, 5, and 6 are

therefore barred by the doctrine of law of the case.

.In Ground 7 of the Petition, Defendant argues that the State should have been

prevented from identifying him as the perpetrator through the use of the DNA
evidence. Pet. at 5t-x. Defendant claimed on direct appeal that the district court had
erred by denying a pretrial motion to preclude the improper use of DNA evidence.

The Nevada Supreme Court found this claim to be without merit. 02-03-2010 Order
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Affirming at 2. Ground 7 of the Petition is therefore barred by the doctrine of law of

the case.

12.In Ground 8 of the Petition, Defendant claims the district court erred in denying his

13.

motion for a mistrial. Pet. at 5x-y. Defendant also raised this same claim in his direct
appeal. The Nevada Supreme Court found that “the district court did not clearly abuse
its discretion when it denied the motion....” 02-03-2010 Order Affirming at 2. As
such, Ground 8 claim is barred as the law of the case.

In Grounds 2 and 3 of the Petition, Defendant claims that the State elicited perjured
testimony and that it did not prove each element of the crime beyond a reasonable
doubt. Pet. at 55-p. In Ground 2 of the Supplemental Petition, Defendant alleges that
the State committed a violation of Brady v. Marvland, 373 U.S. 83, 83 S. Ct. 1194

(1963). Defendant did not raise these claims on direct appeal and, as such, they are
waived per NRS 34.810.

14. Defendant alleges that the victim pressed herself onto her injured fiancé’s bloody

body and knelt in a pool of his blood, and this may have contaminated the DNA
evidence. Pet. at 5r. Defendant fails to support this assertion with specific factual
allegations and the claim is therefore dismissed. Moreover, there is no evidence in the
record that supports Defendant’s contention that the victim “pressed herself” on to
Mr. Bernzweig’s body or “kneeled” in the pool of blood. See 6/24/08 TT p. 149-150;
6/25/08 TT p. 35. Defendant fails to explain how coming into contact with Mr.
Bernzweig’s blood in any way makes the DNA test results identifying him as the
perpetrator unrehiable. Defendant’s DNA was not rendered undetectable, and DNA
profiles of individuals can be discerned from mixed profiles. As such, Defendant fails

to demonstrate that counsel was deficient or that he was prejudiced.

15.Defendant claims his attorney was ineffective for failing to “call into question and

have tested the evidence of California authorities’ lab work matching petitioner to
Nevada’s profile.” Pet. at 5q. Defendant was identified as a suspect by witness Kathy

Gunther, who matched the unknown DNA profile to Defendant with the assistance of
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] outside agencies. 6/26/08 TT p.109. Defendant claims that his attorney should have
2 challenged the DNA profile generated by the outside agency which identified him as
3 the unknown perpetrator. However, such an action by trial counsel would have been
4 useless since Ms. Gunther matched the DNA profile of the unknown perpetrator to a
5 buccal swab obtained from Defendant in a confirmatory match. Id. As such,
6 Defendant does not demonstrate that counsel was ineffective or that he was
7 prejudiced, since counsel cannot be deemed ineffective for failing to make futile
8 objections or motions.

9 16. Defendant argues that his counsel was ineffective for failing to challenge Ms.
10 Gunther’s testimony that she detected spermatozoa sufficient to obtain a genetic
11 profile. Pet. at 5r. Defendant failed to demonstrate that such an attempt by counsel
12 would have achieved favorable testimony. Moreover, Defendant’s DNA was also
13 detected on the breast swab taken from the victim. 6/26/08 TT 115. As such,
14 Defendant fails to demonstrate prejudice. |
15 17.1In the Supplemental Petition, Defendant claims his attorney was ineffective for fai]ilng
16 to retain his own DNA expert to either retest or make an independent evaluation of
17 the DNA report. Supp. Pet. at 8-9. The mere failure to retain an expert does not render
18 counsel per se ineffective. Further, Defendant’s bare allegations that mistakes “may
19 have been made” during testing are insufficient to demonstrate prejudice under
20 Strickland.

21 18.Mr. Norm Reed’s and Ms. Violet Radosta’s testimony at the evidentiary hearing v;.fas
22 credible.

23 19. Defendant waived his attorney client privilege at the evidentiary hearing. 10-22-2012
24 Evidentiary Hearing at 12,

25 20. At the evidentiary hearing, Ms. Violet Radosta testified that she brought Mr. Norm
20 Reed in because the DNA evidence in the case had been questioned. 10-22-2012
27 Evidentiary Hearing at 82. Mr. Reed was second chair on the case, and his job was to
28 examine, interpret, and attack the DNA evidence. 10-22-2012 Evidentiary Hearing at
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| 10. Defendant’s allegation that defense counsel failed to consult with a DNA expert is
2 belied by the record. Mr. Reed and Ms. Radosta consulted with a DNA expert, Norah
3 Rudin, one of the nation’s renowned DNA experts. 10-22-2012 Evidentiary Hearing
4 at 26-27, 53, 128. Ms. Rudin reviewed the DNA evidence — the entire forensic file —
3 including the bed sheet, the vaginal swabs, the breast swabs, and the California DNA
6 results. Id. Reviewing the entire file allows her to make her own interpretation of it.
7 Id. at 29. Mr. Reed consulted with Ms. Rudin regarding her findings. 1d. at 27. Ms.
8 Rudin concluded, first, that the testing procedures were done correctly, Id. at 29. Ms.
G Rudin further concluded that, although there were some differences in how she would
10 arrive at the result, at the end of the day, Defendant was the source of the DNA. Id. at
11 29-30, 53. Defendant was the single-source contributor of the DNA on the sheets. Id.
12 at 55. Defendant was the single-source contributor of the DNA on the vaginal swab of
13 the victim taken pursuant to the sexual assault kit. Id. at 55-56, 107. Defendant was
14 the single-source contributor of the DNA on the victim’s breast area. Id. at 57, 107.
13 21.Defense counsel made the strategic decision not to put Ms. Rudin on the stand
16 because, although she disagreed with some points of interpretation, she agreed with
17 the overall results reached by Metro, which were that Defendant’s DNA was present
18 at the scene. 10-22-2012 Evidentiary Hearing at 30-31.
19 22, There was enough DNA to retest, but defense counsel made the strategic choice not to
20 do so because they would have been obligated to turn the results over to the State. 10-
21 22-2012 Evidentiary Hearing at 40, 101-104, 106, 108. Ms. Rudin advised against
22 having the DNA retested. Id. at 39-40. Retesting would in effect turn the defense
23 expert into a witness for the State. Id. at 108. Had counsel brought in the California or
24 CODIS match, it would have simply illuminated that yet another independent lab
25 found that Defendant’s DNA was on the victim. In total, three different DNA experts
26 found that the DNA was Defendant’s: (1) the California lab, (2) the buccal swab done
27 based on the probable cause of the CODIS match, and (3) Metro’s DNA testing. 10-
28 22-2012 Evidentiary Hearing at 36, 52. Bringing in the CODIS or California match
7 P AWPDOCSEOFS0\505 14601 doc
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1 would also raise questions about why Defendant’s DNA was on file with California

2 and lead to the inference that he was a felon. 10-22-2012 Evidentiary Hearing at 52.

3 23.Based on the number of independent labs confirming Defendant’s DNA at the scene,

4 Mr. Reed and Ms. Radosta made the reasonable strategic decision to proceed only

5 with Metro’s lab results, so they could try to cross-examine the DNA expert regarding

6 testing procedures such that it may raise doubt to the jury that this Defendant was the

7 source of the DNA. 10-22-2012 Evidentiary Hearing at 88-89, To advance this trial

8 tactic, Mr. Reed and Ms. Radosta held mock trials and practiced their cross-

9 examination with the help of Norah Rudin. Ms. Rudin prepared a list of potential
10 cross-examination questions for counsels. 10-22-2012 Evidentiary Hearing at 31.
11 24.0n the eve of trial, Defendant sought to change his defense to an argument that his
12 DNA was present on the victim because the sex with the victim was consensual. 10-
13 22-2012 Evidentiary Hearing at 119-20, 124-27. Ms. Radosta explained to Defendant
14 that although this would be a defense to sexual assault, it was not a defense to the
15 other charges. Id. at 125. Given this, defense counsel chose to continue with their
16 strategy of attacking the DNA results, |
17 25.1t 1s 1rrelevant that the Nevada database did not have a match for Defendant. 10-22-
18 2012 Evidentiary Hearing at 60. Mr. Reed testified that it was unusual that the CODIS
19 hit did not come from Nevada because Defendant had al previous conviction in
20 Nevada, but the CODIS hit only provides a probable cause determination. 10-22-2012
21 Evidentiary Hearing at 34. Following the hit, the State performs an independént exam
22 of the evidence and a manual comparison. Id. at 34-35, 51-52. Because both
23 California got the match right and Metro’s manual comparison was right according to
24 the defense expert, defense counsel could only have emphasized that Defendant
25 should have been in the Nevada system because of his prior conviction by
26 investigating why the CODIS hit did not come from Nevada. 1d. at 59-61.
27§/
28 | //
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1| 26. As to Detendant’s allegations that defense counsel failed to investigate a potential

2 alibi, raised for the first time at the evidentiary hearing, his arguments lack merit. It is

3 of no consequence that a co-defendant admitted he was at the scene. 10-22-2012

4 | Evidentiary Hearing at 45-48. Further, Ms. Radosta testified that Defendant could not

3 explain where he was at the time of the crime based on lack of memory. 1d. at 85-88,

6 90-91. Defense counsel did not fall below the standard of investigation for an alibi

7 defense.

8 27.In the Supplemental Petition, Defendant argues his counsel should have challenged

9 H the validity of the search warrant. Supp. Pet. at 9-10. Defendant’s bare allegation that
10 the search warrant “may” have been based upon false statements is insufficient to
11 demonstrate ineffective assistance. Further, simply stating the ¢vidence “may very
12 well have been suppressed” does not show a reasonable probability the outcome
13 would have been different, so Defendant fails to demonstrate prejudice. Defense
14 counsel testified that he saw no issue with the search warrant in this case. 10-22-2012
15 Evidentiary Hearing at 70-71, 73-74. In any case, appellate counsel withdrew the
16 issue of the search warrant affidavit at the October 22, 2012 cvidentiary hearing. 10-
17 22-2012 Transcript at 132, 159.
18 28. In the Supplemental Petition, Defendant claims that he was not allowed to review his
19 presentence investigation report (“PSI”), and his counsel was ineffective for failing to
20 allow him to do so. Supp. Pet. at 10-11. However, Defendant fails to specifically state
21 what errors his PSI allegedly contains and thus fails to demonstrate any prejudice
22 under Strickland. Further, defense counsels testified at the evidentiary hearing that it
23 1s their habit, routine, and practice to over the PSI and that they believed they had
24 gone over Defendant’s PSI with him. 10-22-2012 Evidentiary Hearing at 68-69, 129.
25 Had there been substantive errors in the PSI, defense counsel would have raised the
26 issue with the sentencing judge. Id. at 131.
27/
28 || /
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1 29.1n the Supplemental Petition, Defendant claims that trial counsel failed to make an
2 adequate record by recording bench conferences. Supp. Pet. at 11. Defendant’s
3 general allegations of unrecorded bench conferences fail to explain which judicial
4 actions should have been preserved, how such actions did or did not have merit, or a
5 reasonable probability that their preservation would have alter the outcome of his trial
6 or appeal. Defendant’s allegations are too vague to warrant relief per Hargrove and
7 NRS 34.735(6). Further, Mr. Reed testified at the evidentiary hearing that he was not
8 prevented in any way from making a record on anything that was said at a bench
9 conference. 10-22-2012 Evidentiary Hearing at 66. The trial judge always gave
10 defense counsel the opportunity to put material off-record discussions on the record at
11 a later time. Id. Mr. Reed testified that nothing in the unrecorded bench conferences
12 would have changed the outcome of the trial. Id. at 72.
13 30.In the Supplemental Petition, Defendant alleges trial cmuﬁsel was ineffective for
14 failure to keep necessary notes, conduct research, or properly document the file. Supp.
15 Pet. at 11-12. Defendant does not cite, nor has this Court been able to locate, any case
16 holding an attorney ineffective for such reasons. Post-conviction counsel’s opinion
17 that trial counsel’s note taking abilitics are inadequate does not render him
18 incompetent or ineffective. Trial counsel does not need to take every conceivable
19 action in order to protect himself against allegations of inadequacy. Counsel is not
20 required to document every step during litigation in his personal file for the purpose
21 of making post-conviction counsel’s attempt at alleging him ineffective easier.
22 Defendant’s bare allegation is insufficient for relief, and Defendant fails to
23 demonstrate how the outcome of his trial would have been different had counsel donc
24 a better job at taking notes. He is not entitled to relief under Strickland.
25 || 31. Although appellate counsel raised for the first time at the evidentiary hearing the late
26 timing of the State’s plea offer, Ms. Radosta testified that defense counsel was able to
27 discuss the offer with him for about forty-five minutes to an hour. 10-22-2012
28 Evidentiary Hearing at 110-11. Over counsels’ advice to the contrary, Defendant
10 P AWPDOCSIFORS05\505 14601 doc
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1 " refused the plea offer. 10-22-2012 Evidentiary Hearing at 114-15. Because defense
2 counsel communicated the plea offer to Defendant, they were not ineffective for
3 failure to communicate a plea offer.
4 32.Detendant received effective assistance of counsel.
5 CONCLUSIONS OF LAW
6 I. “The law of a first appeal is law of the case on all subsequent appeals in which the
7 facts are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798
8 (1975) (quoting Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The
9 doctrine of the law of the case cannot be avoided by a more detailed and precisely
10 focused argument subsequently made after reflection upon the previous proceedings.”
11 Hall, 91 Nev. at 316, 535 P.2d at 799. Under the law of the case doctrine, issues
12 previously decided on direct appeal may not be reargued in a habeas petition.
13 Pellegrini v. State, 117 Nev. 860, 34 P.3d 519 (2001) (citing McNelton v. State, 115
14 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)).
15 2. NRS 34,210 states in relevant part:
16 1. The court shall dismiss a petition if the court determines that:
17 (b) The petitioner's conviction was the result of a trial and the
- grounds for the petition could have been:
19 (2)  Raised in a direct appeal or a prior petition for a writ of
20 habeas corpus or postconviction relieg ..
21 3. In order to assert a claim for ineffective assistance of counsel a defendant must prove
22 that he was denied “reasonably effective assistance™ of counsel by satisfying the two-
23 prong test of Strickland v. Washington, 466 U.S. 668, 686-87, 104 S.Ct. 2052, 2063-
24 64 (1984):
25 First, the defendant must show that counsel's performance was
26 thal counsel was ot functions a5 e “cousel” mummantend dhe
27 chow thai the deficient porfarmance prejodiced e derohme. This
requires showing that counsel's errors were so serious as to deprive
28 the defendant of a fair trial, a trial whose result is reliable. Unless a
11 | P AWPDOCSFOR\S031505 1601 doc
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defendant makes both showin%s, it cannot be said that the conviction
or death sentence resulted from a breakdown in the adversary
process that renders the result unreliable.

id. at 687, 2064; see also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323
(1993); Warden, Nevada State Prison v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505

(1984) (adopting Strickland two-part test in Nevada). “Effective counsel does not mean

errorless counsel, but rather counsel whose assistance is ‘[w]ithin the range of
competence demanded of attorneys in criminal cases.”” Jackson v. Warden, Nevada State
Prison, 91 Nev. 430, 432, 537 P.2d 473, 474 (1975), quoting McMann v. Richardson,
397 U.S. 759, 771, 90 S.Ct. 1441, 1449 (1970).

4. In considering whether trial counsel has met this standard, the court should first
determine whether counsel made a “sufficient inquiry into the information that is
pertinent to his client's case.” Doleman v State, 112 Nev. 843, 846, 921 P.2d 278, 280
(1996), citing Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066. Once such a

reasonable inquiry has been made by counsel, the court should consider whether

counsel made “a reasonable strategy decision on how to proceed with his client's

case.” Doleman, 112 Nev. at 846, 921 P.2d at 280, citing Strickland, 466 U.S. at 690-

691, 104 S.Ct. at 2066. Finally, counsel's strategy decision is a “tactical” decision énd
will be “virtually unchallengeable absent extraordinary circumstances.” Doleman, 112
Nev. at 846, 921 P.2d at 280; Howard v, State, 106 Nev. 713, 722, 800 P.2d 175, 180
(1990); Strickland, 466 U.S. at 691, 104 S.Ct. at 2066.

5. Based on the above law, the court begins with the presumption of effectiveness and
then must determine whether or not the petitioner has proved disputed factual
allegations underlying his ineffective-assistance claim by a preponderance of the

evidence. Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004). The role of a

court in considering allegations of ineffective assistance of counsel is “not to pass
upon the merits of the action not taken but to determine whether, under the particular
facts and circumstances of the case, trial counsel failed to render reasonably effective

assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.éd 708, 711 (1978), citing

l 2 BAWPDOCS\FORSG\S0514601 doc
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Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th Cir. 1977).

. This analysis does not mean that the court “should second guess reasoned choices

between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how

remote the possibilities are of success.” Donovan, 94 Nev. at 675, 584 P.2d at 711. In

essence, the court must “judge the reasonableness of counsel's challenged conduct on

the facts of the particular case, viewed as of the time of counsel's conduct.”

Strickland, 466 U.S. at 690, 104 S.Ct. at 2066.

. “There are countless ways to provide eflective assistance in any given case. Even the

best criminal defense attorneys would not defend a particular client in the same way.”

Strickland, 466 U.S. at 689, 104 S.Ct. at 689. “Strategic choices made by counsel

after thoroughly investigating the plausible options are almost unchallengeable.”
Dawson v. State, 108 Nev. 112, 117, 825 P.2d 593, 596 (1992), citing Strickland, 466
U.S. at 690, 104 S. Ct. at 2066; see also Ford v. State, 105 Nev. 850, 853, 784 P.2d
051, 953 (1989).

. Even if a defendant can demonstrate that his counsel's representation fell below an

objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result would have been

different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999), citing

Strickland, 466 U.S. at 687. “A reasonable probability is a probability sufficient to

undermine confidence in the outcome.” Id., citing Strickland, 466 U.S. at 687-89,

694. “Surmounting Strickland’s high bar is never ... easy.” Harrington v. Richter, 562

U.S. , 131 8.Ct. 770, 788 (2011). “The question is whether an attorney’s

representation amounted to incompetence under prevailing professional norms, not
whether it deviated from best practices or most common custom.” Id. Morcover,
“[r]are are the situations in which the latitude counsel enjoys will be limited to any
one technique or approach...Counsel is entitled to balance limited resources in accord

with eftective trial tactics and strategies.” Id. at 789.

1 3 PAWPDOCSWFOFIS054505 1 4601 doc
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9. Occasionally, “Criminal cases will arise where the only reasonable and available
defense strategy requires consultation with experts or introduction of expert evidence,
whether pretrial, at trial, or both. Therc are, however, countless ways to provide
cftective assistance in any given case. Even the best criminal defense attorneys would
not defend a particular client in the same way. Rare are the situations in which the
wide latitude counsel must have in making tactical decisions will be limited to any

one technique or approach.” Harrington, 131 S.Ct. at 788-789 (internal citations and

quotations omitted).

10. Counsel cannot be deemed ineffective for failing to make futile objections or motions.

Ennis v. State, 122 Nev. 694, 137 P.3d 1095 (2006).

11.Trial counsel does not need to take every conceivable action in order to protect
himself against allegations of inadequacy. Donovan, 94 Nev. at 675, 584 P.2d at 711,

12. Claims asserted in a petition for post-conviction relief must be supported with specific

factual allegations, which if true, would entitle the petitioner to relief. Hargrove v.
State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations
arc not sufficient, nor are those belied and repelled by the record. [d. NRS 34.735(6)

states, in pertinent part:

[Petitioner] must allege specific facts supporting the claims in
the petition [hel] file[s] seeking relief from any conviction or
sentence.  Failure to raise specific facts rather than just
conclusions may cause {the] petition to be dismissed.

13. Due process does not require every sidebar conference to be recorded. See Daniel v.

State, 119 Nev. 498, 78 P.3d 890 (2003).
14. Missouri v. Frye, 132 S. Ct. 1399, 1408, 182 L. Ed. 2d 379 (2012), holds that defensc

counsel has the duty to communicate formal offers from the prosecution that may be
favorable to the accused. It does not hold that defense attorneys are required to

discuss a plea offer with a defendant for any particular period of time.
/f
/f
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ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas

Corpus (Post Conviction) shall be, and it is, denied.

DATED this Mf November, 2012.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

Chief De uty District Attorney
evada Bar #010008

NOTICE OF SERVICE
[, HOWARD CONRAD, hereby certify that the State forwarded a copy of these
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER on the 15th day of
NOVEMBER, 2012, to;

STEPHANIE KICE, ESQ.
skice@kicelaw.com

(BﬁféTEr}?’for the Pfstrict Attorney's Office

hje/SVU
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Conrad, Howard

m

From: Conrad, Howard

Sent: Thursday, November 15, 2012 1:56 PM
To: 'skice@kicelaw.com'

Attachments: 50514601.doc

THE S5TATE OF NEVADA,

Plaintiff, CASE NO: 05C212968
_vs_
JOSEPH HENDERSON, DEPT NO: XV
#1502730
Defendant.

T gt Cimgtt et et et T g gyt gt

FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDER

DATE OF HEARING: OCTOBER 22, 2012
TIME OF HEARING: 1:00 PM

Howard Conrad

Special Victims Unit

Clark County District Attorney
(702) 671-2790

"What [ really need is a droid
who understands the binary
language of moisture evaporators.”
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SUPREME COURT OF NEVADA Telephone
(775) 684-1600
OFFICE OF THE CLERK
Tracie K. LiINDEMAN, CLERK
201 SoutH CARsSON STREET, SUITE 201
CarsoN CiTy, NEVADA 89701-4702

December 6, 2012

Joseph A. Henderson
Inmate ID: 67224

HDSP

P.O. Box 650

Indian Springs, NV 89070

Dear Mr. Henderson,

We are returning unfiled the enclosed documents received in this office on December 5,
2012. The remi'titur, in case no. 52573 issued on March 2, 2010, closing this case.

Per our records you have no other appeals or petitions currently pending in this court.

All Notice of Appeals are filed directly with the District Court. Please refer to Nevada
Rules of Appellate Procedure (NRAP}), Rule (3).

Sincerely,

LAl

L. Hamilton
Deputy Clerk

Enclosure ;

143
B Il7’151

i 1603

{NSPO Rev. 12-07)
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Electronically Filed
12/03/2012 02:01:13 PM

NEO % j-égm‘»v—

DISTRICT COURT CLERK OF THE COURT
CLARK COUNTY, NEVADA
JOSEPH A. HENDERSON,
Petitioner,
Case No: C212968
VS, Dept No: XV
THE STATE OF NEVADA,

NOTICE OF ENTRY OF FINDINGS OF
FACT, CONCLUSIONS OF LAW AND

Respondent, ORDER

PLEASE TAKE NOTICE that on November 21, 2012, the court entered a decision or order in this matter,
a true and correct copy of which is attached to this notice.
You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice iJ
mailed to you. This notice was mailed on December 3, 2012.

STEVEN D. GRIERSON, CLERK OF THE COURT

.Heather Ungermann, Deputy Cle

CE ATE OF MAILING
I hereby certify that on this 3 day of December 2012, 1 placed a copy of this Notice of Entry of Decision
and Order in:
The bin(s) located in the Cffice of the District Court Clerk of:
Clark County District Attomey’s Office
Attorney General's Office — Appellate Division

1 The United States mail addressed as follows:

Joseph Henderson # 67224 Stephanie B, Kice, Esq.
P.O. Box 650 616 S. Eighth St.
Indian Springs, NV 89070 Las Vegas, NV 89101

¥

Hear

\3
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12/01/2011

12/08/2011

01/05/2012

01/05/2012

01/12/2012

01/19/2012

01/30/2012

02/03/2012

03/27/2012

05/08/2012

08/27/2012

08/28/2012

09/21/2012

10/18/2012

10/22/2012

103/25/2012

11/13/2012

DEPARTMENT 15

CASE SUMMARY
CASE NoO. 05C212968

Conviction)

E] Petition for Writ of Habeas Corpus (9:00 AM) (Judicial Officer: Silver, Abbi)
12/01/2011, 01/05/2012, 01/12/2012, 01/19/2012, 01/30/2012, 03/27/2012, 08/27/2012, 10/22/2012
Events: 08/26/201 1 Petition for Writ of Habeas Corpus

gj Order for Production of Inmate

Evidentiary Hearing (10:45 AM) (Judicial Officer: Silver, Abbi)
01/05/2012, 01/12/2012, 01/19/2012, 01/30/2012, 03/27/2012, 08/27/2012, 10/22/2012

&] All Pending Motions (10:45 AM) (Judicial Officer: Silver, Abbi)
Lvidentiary Hearing and Deft's Writ of Habeas Corpus - Rescheduled

Lvidentiary Hearing and Deft’s Writ of Habeas Corpus

5.:] All Pending Motions (1:00 PM) (Judicial Officer: Silver, Abbi)
Evidentiary Hearing and Deft's Writ of Habeas Corpus

&] Order for Preduction of Inmate
Order for Production of Inmate Joseph Alexander Henderson BAC #67224

E] All Pending Motions (9:00 AM) (Judicial Officer: Silver. Abbi)
Evidentiary Hearing and Deft's Petition for Writ of Habeas Corpus

& Status Check (9:00 AM) (Judicial Officer; Silver, Abbi)
05/08/2012, 05722/2012
Status Check: Reset Evidenitary Hearing

& All Pending Moetions (1:00 PM) (Judicial Officer: Silver, Abbi)
Evidentiary Hearing and Deft's Petition for Writ of Habeas Corpus

ﬁ] Order for Production of Inmate
& psI - Misc

a Status Check (9:00 AM) (Judicial Officer: Silver, Abbi)
Status Check: Deft's Presence

§] All Pending Motions (1:00 PM) (Judicial Officer: Silver, Abbi)
Evidentiary Hearing and Defi's Writ of Habeas C. orpus

E_f_l Order
Filed By: Plaintiff State of Nevada
Order For Transcript

m Reporters Transcript
Filed By: Plaintiff State of Nevada

PAGE 18 OF 19
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. " DEPARTMENT 15

CASE SUMMARY
CASE NO. 05C212968

Reporter's Transcript of Evidentiary Hearing

112202012 | B Status Check (9:00 AM) (Judicial Officer: Silver, Abbi)
Status Check: Written Order

17212012 | Q] Finding of Fact and Conclusions of Law
Filed By: Plaintiff State of Nevada
Findings of Fact, Conclusions of Law and Order

120372012 | &) Notice of Entry
Filed By: Plaintiff State of Nevada

Notice of Entry of Findings of Fact, Conclusions of Law and Order

Dare FINANCIAL INFORMATION

Defendant Hendersen, Joseph A

Total Charges 179.00
Total Payments and Credits 4.00
Balance Due as of 01/16/2013 175.00

PAGE I190F 19 %Mc}&E)WZOH at 10:57 AM
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An unpublisheul order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123.

IN THE SUPREME COURT OF THE STATE OF NEVADA

JOSEPH ALEXANDER HENDERSON, No. 62629
Appellant,
THE STATE OF NEVADA, ? E E“"
Respondent. MAR 0 4 2013
TRACIE K. LINDEMAN

DEPUTY CLERK

ORDER OF LIMITED REMAND
FOR APPOINTMENT OF COUNSEL

This is a proper person appeal from an order denying a post-
conviction petition for a writ of habeas corpus. Appellant was represented
by counsel in the proceedings below. We remand this appeal to the district
court for the limited purpose of securing counsel for appellant. The
district court shall have 30 days from the date of this order to appoint
counsel for appellant. Within 5 days from the date of appointment, the
district court clerk shall transmit to the clerk of this court a copy of the

district court’s written or minute order appointing appellate counsel.

It is so ORDERED.

Dekir . e

cc:  Hon. Abbi Silver, District Judge
Joseph Alexander Henderson
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

SuPREME COURT
OF
NEvaDA

7

(0) 1947A . B




The State of Nevada vs Joseph A Henderson

REGISTER OF ACTIONS

CAsE No. 05C212968

w W W W W W W W W

Felony/Gross
Misdemeanor
Date Filed: 06/29/2005

Location: Department 15

Case Type:

Cross-Reference Case C212968

Number:

Defendant's Scope ID#: 1502730
Low er Court Case Number: 05F05146

Supreme Court No.: 62629

RELATED CASE INFORMATION

Related Cases
05F05146X (Bind Over Related Case)

PARTY INFOFEMATION

Defendant Henderson, Joseph A

Plaintiff State of Nevada

Lead Attorneys
Julian Gregory

Retained

702-471-1436(W)

Steven B Wolfson
702-671-2700(W)

C HARGE INFORMATION

Charges: Henderson, Joseph A

CONSFIRACY TO COMMIT A CRIME

BURGLARY.

BURGLARY.

CONSFIRACY TO COMMIT A CRIME

KIDNAFPING IN FIRST DEGREE

KIDNAP WITH USE OF A DEADLY WEAFON

KIDNAPPFING IN FIRST DEGREE

KIDNAF WITH USE OF A DEADLY WEAFON

USE OF A DEADLY WEAFON OR TEAR GAS IN

COMMISSION OF A CRIME.

KIDNAFFING IN FIRST DEGREE

KIDNAF WITH USE OF A DEADLY WEAFON

USE OF A DEADLY WEAFON OR TEAR GAS IN

COMMISSION OF A CRIME.

CONSFIRACY TO COMMIT A CRIME

SEXUAL ASSAULT

SEXUAL ASSUALT

SEXUAL ASSAULT

SEXUAL ASSUALT

USE OF A DEADLY WEAFON OR TEAR GAS IN

COMMISSION OF A CRIME.

SEXUAL ASSAULT

8. SEXUAL ASSUALT

8. USE OF A DEADLY WEAFON OR TEAR GAS IN
COMMISSION OF A CRIME.

9. SEXUAL ASSAULT

9. SEXUAL ASSUALT

9. USE OF A DEADLY WEAFON OR TEAR GAS IN
COMMISSION OF A CRIME.

10.CONSFIRACY TO COMMIT A CRIME

PRrPOLOODNER

SO,

NNNOo oo

©

10.ROBBERY

11.ROBBERY

11.USE OF A DEADLY WEAFON OR TEAR GAS IN

Statute
199.480
205.060
205.060
199.480
200.320
200.310
200.320
200.310
193.165

200.320
200.310
193.165

199.480
200.366
200.364
200.366
200.364
193.165

200.366
200.364
193.165
200.366
200.364
193.165
199.480
200.380
200.380

193.165

Level
Gross Misdemeanor
Gross Misdemeanor
Felony
Felony
Felony
Felony
Felony
Felony
Felony

Felony
Felony
Felony

Felony
Felony
Felony
Felony
Felony
Felony

Felony
Felony
Felony
Felony
Felony
Felony
Felony
Felony

Felony

Felony

2AA1

Date

01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900

01/01/1900
01/01/1900
01/01/1900

01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900

01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900

01/01/1900

%%1/1900



COMMISSION OF A CRIME.

12.ROBBERY 200.380

12.USE OF A DEADLY WEAFON OR TEAR GAS IN 193.165
COMMISSION OF A CRIME.

13.0PEN OR GROSS LEWDNESS 201.210

14.BATTERY WITH THE USE OF A DEADLY WEAPON AND 200.481-2E2

SUBSTANTIAL BODILLY HARM

Felony 01/01/1900
Felony 01/01/1900
Gross Misdemeanor 01/01/1900

Felony 01/01/1900

Events & Oroers of THE CourT

03/14/2013TStatus Check (9:00 AM) (Judicial Officer Silver, Abbi)
| Status Check: Appointment of Counsel

Minutes
03/14/2013 9:00 AM
- Mr. Julian Gregory, Esqg. present and accepting appointment as
Deft's counsel. COURT stated, this matter just had an
Evidentiary Hearing on a Post Conviction Writ of Habeas Corpus
for ineffective assistance of counsel, w hich w as denied and
that decision is now being appealed. Accordingly, COURT
ORDERED, Mr. Gregory is AFFOINTED. NDC

" Parties Fresent
Return to Register of Actions
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REGISTER OF ACTIONS

CAse No. 05C212968

The State of Nevadavs Joseph A Henderson

w W W W W W W W

w

Case Type: Felony/Gross Misdemeanor

Date Filed: 06/29/2005
Location: Department 15

Cross-Reference Case Number: C212968

Defendant's Scope ID#: 1502730
Low er Court Case Number: 05F05146
Supreme Court No.: 62629

ReLateD Case InForMATION

Related Cases

05F05146X (Bind Over Related Case)

PARTY INFORMATION

Defendant Henderson, Joseph A

Plaintiff State of Nevada

Lead Attorneys
Julian Gregory

Retained

702-471-1436(W)

Steven B Wolfson
702-671-2700(W)

C HARGE INFORMATION

Charges: Henderson, Joseph A

SO

NNNo oo

© © ©

9.
9.
9.

AArPOOODNEPR

CONSPIRACY TO COMMIT A CRIME

BURGLARY.

BURGLARY.

CONSFIRACY TO COMMIT A CRIME

KIDNAFFING IN FIRST DEGREE

KIDNAP WITH USE OF A DEADLY WEAFON

KIDNAPFING IN FIRST DEGREE

KIDNAP WITH USE OF A DEADLY WEAFON

USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF
A CRIME.

KIDNAPFING IN FIRST DEGREE

KIDNAF WITH USE OF A DEADLY WEAFON

USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF
A CRIME.

CONSPIRACY TO COMMIT A CRIME

SEXUAL ASSAULT

SEXUAL ASSUALT

SEXUAL ASSAULT

SEXUAL ASSUALT

USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF
A CRIME.

SEXUAL ASSAULT

SEXUAL ASSUALT

USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF
A CRIME.

SEXUAL ASSAULT

SEXUAL ASSUALT

USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF
A CRIME.

10.CONSFIRACY TO COMMIT A CRIME

10.ROBBERY

11.ROBBERY

11.USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF

A CRIME.

12.ROBBERY

12.USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF

A CRIME.

13.0FPEN OR GROSS LEWDNESS

Statute
199.480
205.060
205.060
199.480
200.320
200.310
200.320
200.310
193.165

200.320
200.310
193.165
199.480
200.366
200.364
200.366
200.364
193.165
200.366
200.364
193.165
200.366
200.364
193.165
199.480
200.380
200.380
193.165
200.380
193.165

201.210

Level
Gross Misdemeanor
Gross Misdemeanor
Felony
Felony
Felony
Felony
Felony
Felony
Felony

Felony
Felony
Felony
Felony
Felony
Felony
Felony
Felony
Felony
Felony
Felony
Felony
Felony
Felony
Felony
Felony
Felony
Felony
Felony
Felony

Felony

Gross Misdemeanor

Date

01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900

01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900
01/01/1900

01/01/1900
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14.BATTERY WITH THE USE OF A DEADLY WEAFON AND
SUBSTANTIAL BODILLY HARM

200.481-2E2

Felony

01/01/1900

EVENTS &0 RDERS OF THE COURT

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

DISPOSITIONS
Plea (Judicial Officer: User, Conversion)
1. CONSPIRACY TO COMMIT A CRIME
Not Guilty

Plea (Judicial Officer: User, Conversion)
1. BURGLARY.
Not Guilty

Plea (Judicial Officer: User, Conversion)
2. BURGLARY.
Not Guilty

Plea (Judicial Officer: User, Conversion)
3. CONSFIRACY TO COMMIT A CRIVE
Not Guilty

Plea (Judicial Officer: User, Conversion)
3. KIDNAPFING IN FIRST DEGREE
Not Guilty

Plea (Judicial Officer: User, Conversion)
3. KIDNAF WITH USE OF A DEADLY WEAFON
Not Guilty

Plea (Judicial Officer: User, Conversion)
4. KIDNAFFING IN FIRST DEGREE
Not Guilty

Plea (Judicial Officer: User, Conversion)
4. KIDNAF WITH USE OF A DEADLY WEAFON
Not Guilty

Plea (Judicial Officer: User, Conversion)

4. USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF A CRIME.

Not Guilty

Plea (Judicial Officer: User, Conversion)
5. KIDNAPFING IN FIRST DEGREE
Not Guilty

Plea (Judicial Officer: User, Conversion)
5. KIDNAF WITH USE OF A DEADLY WEAFON
Not Guilty

Plea (Judicial Officer: User, Conversion)

5. USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF A CRIME.

Not Guilty

Plea (Judicial Officer: User, Conversion)
6. CONSFIRACY TO COMMIT A CRIME
Not Guilty

Plea (Judicial Officer: User, Conversion)
6. SEXUAL ASSAULT
Not Guilty

Plea (Judicial Officer: User, Conversion)
6. SEXUAL ASSUALT
Not Guilty

Plea (Judicial Officer: User, Conversion)
7. SEXUAL ASSAULT
Not Guilty

Plea (Judicial Officer: User, Conversion)
7. SEXUAL ASSUALT
Not Guilty

Plea (Judicial Officer: User, Conversion)

7. USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF A CRIME.

Not Guilty
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01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

01/01/1900

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

Plea (Judicial Officer: User, Conversion)
8. SEXUAL ASSAULT
Not Guilty

Plea (Judicial Officer: User, Conversion)
8. SEXUAL ASSUALT
Not Guilty

Plea (Judicial Officer: User, Conversion)
8. USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF A CRIME.
Not Guilty

Plea (Judicial Officer: User, Conversion)
9. SEXUAL ASSAULT
Not Guilty

Plea (Judicial Officer: User, Conversion)
9. SEXUAL ASSUALT
Not Guilty

Plea (Judicial Officer: User, Conversion)
9. USE OF A DEADLY WEAFPON OR TEAR GAS IN COMMISSION OF A CRIME.
Not Guilty

Plea (Judicial Officer: User, Conversion)
10. CONSPIRACY TO COMMIT A CRIME
Not Guilty

Plea (Judicial Officer: User, Conversion)
10. ROBBERY
Not Guilty

Plea (Judicial Officer: User, Conversion)
11. ROBBERY
Not Guilty

Plea (Judicial Officer: User, Conversion)
11. USE OF A DEADLY WEAFON OR TEAR GAS IN COMMISSION OF A CRIME.
Not Guilty

Plea (Judicial Officer: User, Conversion)
12. ROBBERY
Not Guilty

Plea (Judicial Officer: User, Conversion)
12. USE OF A DEADLY WEAFON OR TEAR GAS IN COMMISSION OF A CRIME.
Not Guilty

Plea (Judicial Officer: User, Conversion)
13. OPEN OR GROSS LEWDNESS
Not Guilty

Plea (Judicial Officer: User, Conversion)
14. BATTERY WITH THE USE OF A DEADLY WEAFON AND SUBSTANTIAL BODILY HARM
Not Guilty

Disposition (Judicial Officer: User, Conversion)
1. CONSFPIRACY TO COMMIT A CRIME
Guilty

Disposition (Judicial Officer: User, Conversion)
1. BURGLARY.
Guilty

Disposition (Judicial Officer: User, Conversion)
2. BURGLARY.
Guilty

Disposition (Judicial Officer: User, Conversion)
3. CONSFIRACY TO COMMIT A CRIME
Guilty

Disposition (Judicial Officer: User, Conversion)
3. KIDNAPFING IN FIRST DEGREE
Guilty
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08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

Disposition (Judicial Officer: User, Conversion)
3. KIDNAF WITH USE OF A DEADLY WEAFON
Guilty

Disposition (Judicial Officer: User, Conversion)
4. KIDNAPFING IN FIRST DEGREE
Guilty

Disposition (Judicial Officer: User, Conversion)
4. KIDNAF WITH USE OF A DEADLY WEAFON
Guilty

Disposition (Judicial Officer: User, Conversion)

4. USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF A CRIME.

Guilty

Disposition (Judicial Officer: User, Conversion)
5. KIDNAPFING IN FIRST DEGREE
Guilty

Disposition (Judicial Officer: User, Conversion)
5. KIDNAF WITH USE OF A DEADLY WEAFON
Guilty

Disposition (Judicial Officer: User, Conversion)

5. USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF A CRIME.

Guilty

Disposition (Judicial Officer: User, Conversion)
6. CONSPIRACY TO COMMIT A CRIME
Guilty

Disposition (Judicial Officer: User, Conversion)
6. SEXUAL ASSAULT
Guilty

Disposition (Judicial Officer: User, Conversion)
6. SEXUAL ASSUALT
Guilty

Disposition (Judicial Officer: User, Conversion)
7. SEXUAL ASSAULT
Guilty

Disposition (Judicial Officer: User, Conversion)
7. SEXUAL ASSUALT
Guilty

Disposition (Judicial Officer: User, Conversion)

7. USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF A CRIME.

Guilty

Disposition (Judicial Officer: User, Conversion)
8. SEXUAL ASSAULT
Guilty

Disposition (Judicial Officer: User, Conversion)
8. SEXUAL ASSUALT
Guilty

Disposition (Judicial Officer: User, Conversion)

8. USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF A CRIME.

Guilty

Disposition (Judicial Officer: User, Conversion)
9. SEXUAL ASSAULT
Guilty

Disposition (Judicial Officer: User, Conversion)
9. SEXUAL ASSUALT
Guilty

Disposition (Judicial Officer: User, Conversion)

9. USE OF A DEADLY WEAPON OR TEAR GAS IN COMMISSION OF A CRIME.

Guilty
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08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

Disposition (Judicial Officer: User, Conversion)
10. CONSPIRACY TO COMMIT A CRIME
Guilty

Disposition (Judicial Officer: User, Conversion)
10. ROBBERY
Guilty

Disposition (Judicial Officer: User, Conversion)
11. ROBBERY
Guilty

Disposition (Judicial Officer: User, Conversion)
11. USE OF A DEADLY WEAFON OR TEAR GAS IN COMMISSION OF A CRIME.
Guilty

Disposition (Judicial Officer: User, Conversion)
12. ROBBERY
Guilty

Disposition (Judicial Officer: User, Conversion)
12. USE OF A DEADLY WEAFON OR TEAR GAS IN COMMISSION OF A CRIME.
Guilty

Disposition (Judicial Officer: User, Conversion)
13. OPEN OR GROSS LEWDNESS
Guilty

Disposition (Judicial Officer: User, Conversion)

14. BATTERY WITH THE USE OF A DEADLY WEAFON AND SUBSTANTIAL BODILY HARM

Guilty

Adult Adjudication (Judicial Officer: User, Conversion)
1. CONSFIRACY TO COMMIT A CRIME

Converted Disposition:
Sentence# 0001:
Minimum 12 Months to Maximum 12 Months
Placement: CCDC

Converted Disposition:
Sentence# 0002: LIFETIME SUPERVISION

Converted Disposition:
Sentence# 0003: CREDIT FOR TIME SERVED
Minimum 625 Days to Maximum 626 Days

Converted Disposition:

Sentence# 0004: RESTITUTION
Amount: $50000.00
Converted Disposition:
Sentence# 0005: DNA FEE/GENETIC MARKERS ANALYSIS
Amount: $150.00
Converted Disposition:
Sentence# 0006: ADMINISTRATION FEE
Amount: $25.00

Adult Adjudication (Judicial Officer: User, Conversion)
1. BURGLARY.
Converted Disposition:
Sentence# 0001: LIFE WITH POSSIBILITY OF PAROLE
Cons/Conc: Concurrent
w/Charge Item: 0001
and Sentence#: 0001

Adult Adjudication (Judicial Officer: User, Conversion)
2. BURGLARY.
Converted Disposition:
Sentence# 0001:
Minimum 62 Months to Maximum 156 Months
Placement: NSP
Cons/Conc: Concurrent
w/Charge Item: 0001
and Sentence#: 0001

Adult Adjudication (Judicial Officer: User, Conversion)
3. KIDNAPFING IN FIRST DEGREE
Converted Disposition:
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08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

08/28/2008

Sentence# 0001: LIFE WITH POSSIBILITY
Cons/Conc: Consecutive

w/Charge Item: 0003

and Sentence#: 0001

Converted Disposition:

Sentence# 0002: LIFE WITH POSSIBILITY
Cons/Conc: Consecutive

w/Charge Item: 0001

and Sentence#: 0001

Adult Adjudication (Judicial Officer: User, Conversion)
3. KIDNAF WITH USE OF A DEADLY WEAFON
Converted Disposition:
Sentence# 0001: LIFE WITH POSSIBILITY
Cons/Conc: Consecutive
w/Charge Item: 0001
and Sentence#: 0001

Adult Adjudication (Judicial Officer: User, Conversion)
4. KIDNAPFING IN FIRST DEGREE

Converted Disposition:
Sentence# 0001: LIFE WITH POSSIBILITY
Cons/Conc: Consecutive
w/Charge Item: 0005
and Sentence#: 0001

Converted Disposition:
Sentence# 0002: LIFE WITH POSSIBILITY
Cons/Conc: Consecutive
w/Charge Item: 0001
and Sentence#: 0001

Adult Adjudication (Judicial Officer: User, Conversion)
5. KIDNAFFING IN FIRST DEGREE
Converted Disposition:
Sentence# 0001: LIFE WITH POSSIBILITY
Cons/Conc: Consecutive
w/Charge Item: 0005
and Sentence#: 0001

Converted Disposition:
Sentence# 0002: LIFE WITH POSSIBILITY
Cons/Conc: Consecutive
w/Charge Item: 0001
and Sentence#: 0001

Adult Adjudication (Judicial Officer: User, Conversion)
6. CONSFIRACY TO COMMIT A CRIME
Converted Disposition:
Sentence# 0001:
Minimum 24 Months to Maximum 60 Months
Placement: NSP
Cons/Conc: Consecutive
w/Charge Item: 0010
and Sentence#: 0001

Adult Adjudication (Judicial Officer: User, Conversion)
7. SEXUAL ASSAULT
Converted Disposition:

OF

OF

OF

OF

OF

OF

OF

PAROLE

PAROLE

PAROLE

PAROLE

PAROLE

PAROLE

PAROLE

Sentence# 0001: LIFE WITH POSSIBILITY OF PAROLE

Cons/Conc: Consecutive
w/Charge Item: 0013
and Sentence#: 0001

Adult Adjudication (Judicial Officer: User, Conversion)
8. SEXUAL ASSAULT
Converted Disposition:

Sentence# 0001: LIFE WITH POSSIBILITY OF PAROLE

Cons/Conc: Consecutive

w/Charge Item: 0016

and Sentence#: 0001
Converted Disposition:

Sentence# 0002: LIFE WITH POSSIBILITY OF PAROLE

Cons/Conc: Consecutive
w/Charge Item: 0001
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and Sentence#: 0001

08/28/2008 Adult Adjudication (Judicial Officer: User, Conversion)
9. SEXUAL ASSAULT
Converted Disposition:
Sentence# 0001: LIFE WITH POSSIBILITY OF PAROLE
Cons/Conc: Concurrent
w/Charge Item: 0019
and Sentence#: 0001
Converted Disposition:
Sentence# 0002: LIFE WITH POSSIBILITY OF PAROLE
Cons/Conc: Consecutive
w/Charge Item: 0001
and Sentence#: 0001

08/28/2008 Adult Adjudication (Judicial Officer: User, Conversion)
10. CONSPIRACY TO COMMIT A CRIME
Converted Disposition:
Sentence# 0001:
Minimum 24 Months to Maximum 60 Months
Placement: NSP
Cons/Conc: Concurrent
w/Charge Item: 0022
and Sentence#: 0001

08/28/2008 Adult Adjudication (Judicial Officer: User, Conversion)
11. ROBBERY
Converted Disposition:
Sentence# 0001:
Minimum 72 Months to Maximum 180 Months
Placement: NSP
Cons/Conc: Consecutive
w/Charge Item: 0025
and Sentence#: 0001

Converted Disposition:
Sentence# 0002:
Minimum 72 Months to Maximum 180 Months
Placement: NSP
Cons/Conc: Consecutive
w/Charge Item: 0001
and Sentence#: 0001

08/28/2008 | Adult Adjudication (Judicial Officer: User, Conversion)
12. ROBBERY
Converted Disposition:
Sentence# 0001:
Minimum 72 Months to Maximum 180 Months
Placement: NSP
Cons/Conc: Consecutive
w/Charge Item: 0027
and Sentence#: 0001

08/28/2008 Adult Adjudication (Judicial Officer: User, Conversion)
13. OPEN OR GROSS LEWDNESS
Converted Disposition:
Sentence# 0001:
Minimum 12 Months to Maximum 12 Months
Placement: CCDC
Cons/Conc: Consecutive
w/Charge Item: 0029
and Sentence#: 0001

08/28/2008 [ Adult Adjudication (Judicial Officer: User, Conversion)
14. BATTERY WITH THE USE OF A DEADLY WEAFON AND SUBSTANTIAL BODILY HARM
Converted Disposition:
Sentence# 0001:
Minimum 62 Months to Maximum 156 Months
Placement: NSP
Cons/Conc: Concurrent
w/Charge Item: 0031
and Sentence#: 0001
Converted Disposition:
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Sentence# 0002:

Minimum 62 Months to Maximum 156 Months
Placement: NSP

Cons/Conc: Consecutive

w/Charge Item: 0001

and Sentence#: 0001

OTHER EVENTS AND HEARINGS

06/29/2005( Inform ation

INFORMATION Fee $0.00
05C2129680001.tif pages

07/05/2005| Criminal Bindover

CRIMINAL BINDOVER
05C2129680002.tif pages

07/05/2005 | Hearing

INITIAL ARRAIGNMENT
05C2129680003.tif pages

07/11/2005( Inform ation

INFORMATION
05C2129680007.tif pages

07/14/2005( Initial Arraignment (9:00 AM) ()

INITIAL ARRAIGNMENT Court Clerk: Linda Skinner Reporter/Recorder: Maureen Schorn Heard By: Donald Mosley

Parties Present
Result: Matter Heard

07/19/2005| Motion
DEFT'S O.R. RELEASE/BAIL REDUCTION /4
05C2129680010.tif pages

07/21/2005| Opposition
STATES OPPOSITION TO DEFENDANTS MOTION FOR SETTING OF REASONABLE BAIL
05C2129680011.tif pages
07/21/2005 Motion for Own Recognizance Release/Setting Reasonable Bail (9:00 AM) ()
DEFT'S O.R. RELEASE/BAIL REDUCTION /4 Relief Clerk: Melissa Swinn Reporter/Recorder: Joe D'Amato Heard By: Donald Mosley

Parties Present

Result: Granted

08/02/2005| Bond

BOND - #S50 00958302 - $46,000.00
05C2129680012.tif pages

08/02/2005 | Bond

BOND - #S50 00968164 - $40,000.00
05C2129680013.tif pages

08/02/2005 | Bond

BOND - #S25 01004046 - $20,000.00
05C2129680014.tif pages

08/02/2005| Bond

BOND - #S25 01004181 - $20,000.00
05C2129680015.tif pages

08/02/2005 | Bond

BOND - #S25 01004182 - $20,000.00
05C2129680016.tif pages

08/05/2005| Reporters Transcript

REPORTER'S TRANSCRIPT BINDOVER VOLUME V
05C2129680017.tif pages

08/18/2005| Motion

STATE'S MTN TO REVOKE BAIL/05
05C2129680018.tif pages

08/22/2005| Motion (9:00 AM) ()

STATE'S MTN TO REVOKE BAIL/05 Court Clerk: Linda Skinner Reporter/Recorder: Maureen Schorn Heard By: Donald Mosley

Parties Present

Result: Granted
01/31/2006 | Motion
DEFT'S MOTION TO CONTINUE TRIAL DATE /6
05C2129680019.tif pages
02/09/2006 [ Motion to Continue (9:00 AM) ()
DEFT'S MOTION TO CONTINUE TRIAL DATE /6 Court Clerk: Linda Skinner Reporter/Recorder: Maureen Schorn Heard By: Donald Mosley
Parties Present

Result: Matter Heard
04/04/2006 | CANCELED Calendar Call (9:00 AM) ()
Vacated
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Result: Vacate
04/10/2006 | CANCELED Jury Trial (1:30 FM) ()
Vacated
Result: Vacate
08/16/2006| Expert Witness List
NOTICE OF WITNESSES AND/OR EXPERT WITNESSES
05C2129680022.tif pages
09/05/2006 [ Calendar Call (9:00 AM) ()
CALENDAR CALL Court Clerk: Linda Skinner Reporter/Recorder: Joe D'Amato Heard By: Mosley, Donald M.

Parties Present

Result: Matter Continued
09/07/2006 [ Hearing
TRIAL SETTING
05C2129680023.tif pages
09/07/2006 | Calendar Call (9:00 AM) ()
CALENDAR CALL Court Clerk: Linda Skinner Reporter/Recorder: Joe D'Amato Heard By: Donald Mosley

Parties Present
Result: Matter Heard

09/11/2006 | CANCELED Jury Trial (1:30 FM) ()
Vacated
Result: Vacate

09/14/2006 | Conversion Hearing Type (9:00 AM) ()
TRIAL SETTING Court Clerk: Linda Skinner Reporter/Recorder: Maureen Schorn Heard By: Donald Mosley

Parties Present

Result: Matter Heard
01/19/2007 [ Motion
DEFT'S MTN TO CONTINUE TRIAL DATE /14
05C2129680028.tif pages
01/23/2007 [ Motion to Continue (9:00 AM) ()
DEFT'S MTN TO CONTINUE TRIAL DATE /14 Court Clerk: Linda Skinner Reporter/Recorder: Maureen Schorn Heard By: Donald Mosley

Parties Present

Result: Granted
02/06/2007 | CANCELED Calendar Call (9:00 AM) ()
Vacated
Result: Vacate
02/12/2007| CANCELED Jury Trial (1:30 FM) ()
Vacated
Result: Vacate
08/20/2007 | Reporters Transcript
REPORTER'S TRANSCRIPT OF PRELIMINARY HEARING VOLUME IV
05C2129680029.tif pages
08/21/2007 [Hearing
STATUS CHECK: TRIAL SETTING
05C2129680030.tif pages
08/21/2007  Calendar Call (9:00 AM) ()
CALENDAR CALL (#1) Court Clerk: Linda Skinner Reporter/Recorder: Maureen Schorn Heard By: Donald Mosley

Parties Present

Result: Matter Heard
08/27/2007| CANCELED Jury Trial (1:30 FM) ()
Vacated
Result: Vacate
09/17/2007 [ Status Check (9:00 AM) ()
STATUS CHECK: TRIAL SETTING Court Clerk: Linda Skinner Reporter/Recorder: Maureen Schorn Heard By: Mosley, Donald M.

Parties Present

Result: Matter Continued
09/27/2007 [ Status Check (9:00 AM) ()
STATUS CHECK: TRIAL SETTING Court Clerk: Linda Skinner Reporter/Recorder: Joe D'Amato Heard By: Donald Mosley

Parties Present

Result: Matter Heard
10/18/2007| CANCELED Calendar Call (9:00 AM) ()
Vacated
Result: Vacate
10/22/2007| CANCELED Jury Trial (1:30 FM) ()
Vacated
Result: Vacate
10/30/2007 | Minute Order (9:00 AM) ()
MINUTE ORDER RE: 10/30/07 Court Clerk: Linda Skinner Reporter/Recorder: Maureen Schorn Heard By: Donald Mosley
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Parties Present
Result: Matter Heard

10/31/2007 | Hearing
MINUTE ORDER RE: 10/30/07
05C2129680035.tif pages
10/31/2007 | Hearing
STATUS CHECK: DNA
05C2129680040.tif pages
03/19/2008| Status Check (9:00 AM) ()
STATUS CHECK: DNA Court Clerk: Linda Skinner Reporter/Recorder: Joe D'Amato Heard By: Mosley, Donald M.

Parties Present
Result: Matter Continued

04/02/2008 Status Check (9:00 AM) ()
STATUS CHECK: DNA Court Clerk: Linda Skinner Reporter/Recorder: Maureen Schorn Heard By: Donald Mosley

Parties Present

Result: Matter Resolved
04/08/2008 CANCELED Calendar Call (9:00 AM) ()
Vacated
Result: Vacate
04/14/2008 CANCELED Jury Trial (1:30 FM) ()
Vacated
Result: Vacate
04/22/2008 CANCELED Calendar Call (9:00 AM) ()
Vacated
Result: Vacate
04/28/2008 CANCELED Jury Trial (1:30 FM) ()
Vacated
Result: Vacate
06/03/2008| Motion
DEFT'S MTN TO DISMISS FOR DESTRUCTION OF EVIDENCE/26
05C2129680041.tif pages
06/03/2008 Motion
DEFT'S MTN IN LIMINE TO PRECLUDE PROSECUTOR'S FALLACY, RE DNA MATERIAL/27
05C2129680042.tif pages
06/03/2008 [ Notice of Witnesses and/or Expert Witnesses
SUPPLEMENTAL NOTICE OF WITNESSES AND/OR EXPERT WITNESSES
05C2129680043.tif pages
06/16/2008| Opposition
STATES OPPOSITION TO DEFENDANTS MOTION TO DISMISS FOR DESTRUCTION OF EVIDENCE
05C2129680045.tif pages
06/16/2008| Opposition
OPPOSITION TO DEFENDANTS MOTION IN LIMINE TO PRECLUDE PROSECUTORS FALLACY ARGUMENTS REGARDING DNA
MATERIAL ARGUMENTS REGARDING DNA MATERIAL
05C2129680046.tif pages
06/17/2008| Motion
ALL PENDING MOTIONS 6/17/08
05C2129680044.tif pages
06/17/2008 | Calendar Call (9:00 AM) ()
CALENDAR CALL (#1) Heard By: Donald Mosley
Result: Matter Heard
06/17/2008 Motion to Dismiss (9:00 AM) ()
DEFT'S MTN TO DISMISS FOR DESTRUCTION OFEVIDENCE/26 Heard By: Donald Mosley
Result: Denied
06/17/2008 Motion in Limine (9:00 AM) ()
DEFT'S MTN IN LIMINE TO PRECLUDE PROSECUTOR'S FALLACY, RE DNA MATERIAL/27 Heard By: Donald Mosley
Result: Denied
06/17/2008 All Pending Motions (9:00 AM) ()
ALL PENDING MOTIONS 6/17/08 Court Clerk: Linda Skinner Reporter/Recorder: Maureen Schorn Heard By: Donald Mosley

Parties Present

Result: Matter Heard
06/20/2008( Conversion Case Event Type
PROPOSED VOIR DIRE QUESTIONS
05C2129680048.tif pages
06/23/2008| Inform ation
AMENDED INFORMATION
05C2129680049.tif pages
06/23/2008 | Jury Trial (1:30 FM) ()
TRIAL BY JURY (#1) Court Clerk: Linda Skinner Reporter/Recorder: Joe D'Amato Heard By: Mosley, Donald M.

Parties Present
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Result: Matter Continued
06/24/2008(Jury List
DISTRICT COURT JURY LIST
05C2129680050.tif pages
06/24/2008| Jury Trial (1:30 FM) ()
TRIAL BY JURY (#1) Court Clerk: Linda Skinner Reporter/Recorder: Joe D'Amato Heard By: Mosley, Donald M.

Parties Present
Result: Matter Continued

06/25/2008| Jury Trial (1:30 FM) ()
TRIAL BY JURY (#1) Court Clerk: Linda Skinner Reporter/Recorder: Joe D'Amato Heard By: Mosley, Donald M.

Parties Present

Result: Matter Continued
06/26/2008| Jury Trial (1:30 FM) ()
TRIAL BY JURY (#1) Court Clerk: Linda Skinner Reporter/Recorder: Joe D'Amato Heard By: Mosley, Donald M.

Parties Present

Result: Matter Continued
06/27/2008| Reporters Transcript
REPORTER'S TRANSCRIPT ROUGH DRAFT EXCERPT
05C2129680052.tif pages
06/27/2008| Order
ORDER FOR DAILY TRANSCRIPT
05C2129680053.tif pages
06/27/2008( Instructions to the Jury
INSTRUCTIONS TO THE JURY
05C2129680054.tif pages
06/27/2008 Judgm ent
VERDICT
05C2129680055.tif pages
06/27/2008| Jury Trial (1:30 FM) ()
TRIAL BY JURY (#1) Court Clerk: Linda Skinner Reporter/Recorder: Joe D'Amato Heard By: Donald Mosley

Parties Present

Result: Matter Heard
07/01/2008( Conversion Case Event Type
SENTENCING
05C2129680057.tif pages
07/03/2008( Proposed Jury Instructions Not Used At Trial
DEFTS PROPOSED JURY INSTRUCTIONS NOT USED AT TRIAL
05C2129680058.tif pages
08/05/2008( Sentencing (9:00 AM) ()
SENTENCING Court Clerk: Linda Skinner Reporter/Recorder: Joe D'Amato Heard By: Mosley, Donald M.

Parties Present

Result: Matter Continued
08/28/2008( Sentencing (9:00 AM) ()
SENTENCING Court Clerk: Linda Skinner Reporter/Recorder: Maureen Schorn Heard By: Donald Mosley

Parties Present

Result: Matter Continued

09/24/2008( Judgm ent

JUDGMENT OF CONVICTION/ADMIN ASSESSMENT
05C2129680060.tif pages

09/24/2008( Judgm ent

JUDGMENT OF CONVICTION/GENETIC TESTING
05C2129680061..tif pages

09/24/2008( Judgment

JUDGMENT OF CONVICTION/RESTITUTION
05C2129680062.tif pages

10/09/2008| Notice of Appeal

NOTICE OF APPEAL (SC 52573)
05C2129680063.tif pages

10/09/2008| Statem ent

CASE APPEAL STATEMENT
05C2129680064.tif pages

11/07/2008| Reporters Transcript

REPORTER'S TRANSCRIPT OF INITIAL ARRAIGNMENT
05C2129680065.tif pages

11/07/2008| Reporters Transcript

REPORTER'S TRANSCRIPT OF DEFTS MTNS CALENDAR CALL
05C2129680066.tif pages

11/07/2008| Reporters Transcript
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REPORTER'S TRANSCRIPT OF STATUS CHECK - DNA
05C2129680067.tif pages

11/07/2008| Reporters Transcript

REPORTER'S TRANSCRIPT OF SENTENCING - PUBLIC DEFENDERS MTN TO WITHDRAW DUE TO CONFLICT TO CONFLICT
05C2129680068.tif pages

11/25/2008| Reporters Transcript

REPORTER'S TRANSCRIPT OF PROCEEDINGS
05C2129680069.tif pages

11/25/2008| Reporters Transcript

REPORTER'S TRANSCRIPT OF PROCEEDINGS
05C2129680070.tif pages

11/25/2008| Reporters Transcript

REPORTER'S TRANSCRIPT OF PROCEEDINGS
05C2129680071.tif pages

11/25/2008| Reporters Transcript

REPORTER'S TRANSCRIPT OF PROCEEDINGS
05C2129680072.tif pages

11/25/2008| Reporters Transcript

REPORTER'S TRANSCRIPT OF PROCEEDINGS
05C2129680073.tif pages

11/25/2008| Reporters Transcript

REPORTER'S TRANSCRIPT OF PROCEEDINGS
05C2129680074.tif pages

04/16/2009 | Reporters Transcript

REPORTER'S TRANSCRIPT OF PROCEEDINGS - HEARD 06-27-08
05C2129680075.tif pages

03/05/2010( Judgm ent

CLERK'S CERTIFICATE JUDGMENT AFFIRMED
05C2129680078.tif pages

03/29/2010| Motion

DEFT'S PRO PER MTN TO WITHDRAW CNSL& REQ REC
05C2129680080.tif pages

04/08/2010| Motion (9:00 AM) ()

DEFT'S PRO PER MTN TO WITHDRAW CNSL& REQREC Court Clerk: Jennifer Kimmel Reporter/Recorder: JoAnn Orduna Heard By: Abbi

Silver

Parties Present

Minutes

Result: Matter Heard
05/20/2010( Motion
DEFT'S PRO PER MTN FOR PRODUCTION OF ADDITIONAL RECORDS
05C2129680083.tif pages
06/02/2010| Opposition
STATES OPPOSITION TO DEFTS MTN FOR PRODUCTION OF ADDITIONAL RECORDS
05C2129680085.tif pages
06/03/2010( Motion (9:00 AM) ()
DEFT'S PRO PER MTN FOR PRODUCTION OF ADDITIONAL RECORDS Court Clerk: Jennifer Kimmel Reporter/Recorder: JoAnn
Melendez Heard By: Abbi Silver

Parties Present

Minutes

Result: Matter Heard

06/18/2010| Order

ORDER DENYING DEFTS MTN FOR PRODUCTION OF ADDITIONAL RECORDS
05C2129680086.tif pages

08/28/2010| Request

Defendant's Request for Production of Documents

01/11/2011 | Petition for Writ of Habeas Corpus

01/18/2011|Order for Petition for Writ of Habeas Corpus

03/01/2011 | Motion for Appointment of Attorney

Proper Motion for the Appointment of Counsel; Request for Evidentiary Hearing

03/01/2011 | Affidavit in Support

Affidavit in Support of Motion for Appointment of counsel

03/15/2011 | Motion for Appointment of Attorney (9:00 AM) (Judicial Officer Silver, Abbi)

Proper Motion for the Appointment of Counsel; Request for Evidentiary Hearing

Parties Present
Minutes
Result: Granted in Fart

03/17/2011 | Confirmation of Counsel (9:00 AM) (Judicial Officer Silver, Abbi)
Request of Evidentiary Hearing
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03/29/2011

03/31/2011

03/31/2011
08/01/2011

08/11/2011

08/26/2011

09/29/2011

09/30/2011

12/01/2011

12/08/2011
01/05/2012

01/05/2012

01/12/2012

01/19/2012

01/30/2012

02/03/2012

03/27/2012

Parties Present

Minutes

Result: Matter Heard
Response

State's Response to Defendant's Petition for Writ of Habeas Corpus (Post-Conviction)
Petition for Writ of Habeas Corpus (9:00 AM) (Judicial Officer Silver, Abbi)

Parties Present

Minutes

Result: Matter Heard
Status Check: Trial Setting (9:00 AM) (Judicial Officer Silver, Abbi)
Motion
Motion to Place on Calendar to Set Hearing Date on Petition for Writ of Habeas
Motion (9:00 AM) (Judicial Officer Silver, Abbi)
Motion to Place on Calendar to Set Hearing Date on Petition for Writ of Habeas Corpus

Parties Present

Minutes

Result: Hearing Set
Petition for Writ of Habeas Corpus
Petition for Writ of Habeas Corpus (Post-Conviction)
CANCELED Hearing (9:00 AM) (Judicial Officer Silver, Abbi)
Vacated - per Judge
Petition for Writ of Habeas Corpus
Response
Response to Defendant's Supplemental Petition for Writ of Habeas Corpus (Post-Conviction)
Petition for Writ of Habeas Corpus (9:00 AM) (Judicial Officer Bonaventure, Joseph T.)
12/01/2011, 01/05/2012, 01/12/2012, 01/19/2012, 01/30/2012, 03/27/2012, 08/27/2012, 10/22/2012

Parties Present
Minutes

01/09/2012 Reset by Court to 01/05/2012
03/12/2012 Reset by Court to 03/27/2012
06/11/2012 Reset by Court to 08/27/2012

Result: Evidentiary Hearing
Order for Production of Inmate
Evidentiary Hearing (10:45 AM) (Judicial Officer Silver, Abbi)
01/05/2012, 01/12/2012, 01/19/2012, 01/30/2012, 03/27/2012, 08/27/2012, 10/22/2012

01/09/2012 Reset by Court to 01/05/2012
03/12/2012 Reset by Court to 03/27/2012
03/27/2012 Reset by Court to 03/27/2012
06/11/2012 Reset by Court to 08/27/2012

Result: Minute Order - No Hearing Held
All Pending Motions (10:45 AM) (Judicial Officer Silver, Abbi)
Evidentiary Hearing and Deft's Writ of Habeas Corpus - Rescheduled

Minutes

Result: Continued
All Pending Motions (9:00 AM) (Judicial Officer Silver, Abbi)
Evidentiary Hearing and Deft's Writ of Habeas Corpus

Parties Present

Minutes

Result: Continued
All Pending Motions (9:00 AM) (Judicial Officer Silver, Abbi)
Evidentiary Hearing and Deft's Writ of Habeas Corpus

Parties Present
Minutes

Result: Hearing Set

All Pending Motions (1:00 PM) (Judicial Officer Silver, Abbi)
Evidentiary Hearing and Deft's Writ of Habeas Corpus
Parties Present
Minutes

Result: Continued

Order for Production of Inmate
Order for Production of Inmate Joseph Alexander Henderson BAC #67224
All Pending Motions (9:00 AM) (Judicial Officer Silver, Abbi)
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Evidentiary Hearing and Deft's Petition for Writ of Habeas Corpus
Parties Present

Minutes
Result: Continued
05/08/2012 | Status Check (9:00 AM) (Judicial Officer Silver, Abbi)
05/08/2012, 05/22/2012
Status Check: Reset Evidenitary Hearing
Parties Present

Minutes
Result: Continued
08/27/2012| All Pending Motions (1:00 FM) (Judicial Officer Silver, Abbi)
Evidentiary Hearing and Deft's Petition for Writ of Habeas Corpus
Parties Present

Minutes
Result: Continued
08/28/2012| Order for Production of Inmate
09/21/2012| PSI - Misc
10/18/2012| Status Check (9:00 AM) (Judicial Officer Silver, Abbi)
Status Check: Deft's Presence

Parties Present

Minutes
Result: Matter Heard
10/22/2012| All Pending Motions (1:00 PM) (Judicial Officer Silver, Abbi)
Evidentiary Hearing and Deft's Writ of Habeas Corpus
Parties Present

Minutes

Result: Denied

10/25/2012| Order

Order For Transcript

11/13/2012| Reporters Transcript

Reporter's Transcript of Evidentiary Hearing
11/20/2012| Status Check (9:00 AM) (Judicial Officer Silver, Abbi)
Status Check: Written Order

Minutes

Result: Statistical Closure Recommended

11/21/2012| Finding of Fact and Conclusions of Law

Findings of Fact, Conclusions of Law and Order
12/03/2012| Notice of Entry

Notice of Entry of Findings of Fact, Conclusions of Law and Order
02/12/2013| Notice of Appeal (criminal)

Second Notice of Appeal

02/15/2013| Case Appeal Statement

Case Appeal Statement

03/14/2013( Status Check (9:00 AM) (Judicial Officer Silver, Abbi)
Status Check: Appointment of Counsel

Parties Present
Minutes

Result: Decision Made
03/27/2013|Order
Order Appointing Counsel

FINANCIAL INFORMATION

. Defendant Henderson, Joseph A

_ Total Financial Assessment 179.00
_ Total Payments and Credits 4.00
_ Balance Due as of 10/16/2013 175.00
08/11/2005: Transaction Assessment 4.00
08/11/2005 ~Conversion Payment Receipt # 01173854 (4.00)
09/25/2008 Transaction Assessment 175.00
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