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ARGUMENT ON THE ISSUES

l. The District Court’'s Decision to Deny Mr. Henderson
Funds for a DNA Expert Violated Due Process and was an
Abuse of Discretion.

The State attempts to misstate the argument presented within this is-
sue. Where the minutes clearly indicate the district court’s intent, this
Court has previously accepted court minutes as sufficient record from
which to issue a decision. See Knox v. Dick, 99 Nev. 514, 517, 665 P.2d 267,
269 (1983). Here, the district court clearly indicated that its basis was
“there was already an independent expert, Nora Rudin therefore another
one is not necessary as this is not another trial;” instead, the district court
noted that “the issue is Ineffective Assistance of Counsel and that would be
a question of whether or not the Deft’s attorneys fell below the standard of
care pursuant to the Strickland factors.” [sic] 2 AA 67.

Ultimately, the justification for the district court’s denial of Mr. Hen-
derson’s request for an independent expert is immaterial, and the State’s
argument on this ground misses the mark. The issue presented is the na-
ture of Mr. Henderson’s petition below and the due process rights that at-
tached when the district court appointed counsel. See Evitts v. Lucey, 469
U.S. 387, 400-01 (1985). What the State — and the district court — do not
recognize is this: to demonstrate ineffective assistance of counsel, habeas

counsel must be given the opportunity to show what trial counsel could



have accomplished if trial counsel were effective. See Strickland v. Wash-
ington, 466 U.S. 668, 688 (1984); Rubio v. State, 124 Nev. 1032, 1039-40,
194 P.3d 1224, 1229 (2008). Once the district court appointed counsel to
make the argument, its decision to underfund and hamstring habeas coun-
sel’s investigation and development of that argument constituted a viola-
tion of due process. See Evitts, 469 U.S. at 400-01.

The State would have this Court believe that, because the State’s own
expert and trial counsel’s expert Nora Rudin both examined the DNA in
this case, due process is satisfied. The State refuses to acknowledge that
due process can extend beyond the trial stage, and in fact persists even into
post-conviction because Nevada has made that remedy available. 1d. The
district court’s decision below depriving Mr. Henderson the means with
which to demonstrate ineffectiveness constitutes an abuse of discretion and
requires reversal.

I11. The District Court Erred in Denying Mr. Henderson’s
Claims of Ineffective Assistance of Counsel Because Trial

Counsels’ Performance Fell Beneath an Objective Stand-
ard of Reasonableness.

The State, in dismissing Mr. Henderson’s claims of ineffective assis-
tance of counsel as “largely incoherent,” disregards the appropriate stand-
ard of review and conflates factual findings and legal conclusions. The

standard for ineffectiveness is a legal conclusion given that the underlying



factual basis for these grounds is trial counsel’s failure to act —facts that
were not contested in the proceedings below. As a result, this Court is
tasked with a de novo review of the district court’s legal conclusions. State
v. Huebler, 128 Nev.  , 275 P.3d 91, 95 (2012) (relying on Lott v.
Mueller, 304 F.3d 918, 922 (9th Cir. 2002); Lader v. Warden, 121 Nev.
682, 686, 120 P.3d 1164, 1166 (2005)).

1. Trial Counsel’s Pretrial Investigation into the DNA Ev-

idence Fell Beneath an Objective Standard of Reason-
ableness.

As noted previously, “effectiveness” encompasses making “sufficient
inquiry into the information that is pertinent” to the case to make “a rea-
sonable strategy decision on how to proceed with his client’s case.” Dole-
man v. State, 112 Nev. 843, 848, 921 P.2d 278, 280 (1996) (citing Strick-
land, 466 U.S. at 690-91, 104 S. Ct. at 2065-67). Here, the district court
was presented with information that, after conferring with one expert, trial
counsel abandoned a germane issue for a reasonable doubt — the incon-
sistent Nevada and CODIS hits. See 2 AA 75. Rather than vetting Nora
Rudin’s conclusions, trial counsel instead abandoned that line of investiga-
tion and waived any argument to be made about inconsistent DNA. That

failure was what Mr. Henderson referred to, and the State’s and the district



court’s refusal to see trial counsel’s ineffectiveness stems from their misun-
derstanding of the standard for “sufficient inquiry.”

In a case like this one, where DNA evidence constitutes the crux of the
case against a defendant, “sufficient inquiry” does not end when an expert
gives an unfavorable report. At a minimum, trial counsel should vet the ex-
pert’s opinion by consulting with a secondary expert; trial counsel has a du-
ty to fully investigate the information being provided such that trial counsel
can effectively make a “reasonable strategy decision.” Cf. Doleman, 112
Nev. at 848, 921 P.2d at 280.

CONCLUSION

Mr. Henderson respectfully submits that the district court erred in
denying Mr. Henderson access to additional funds for expert assistance, in
violating the exclusionary provisions of NRS 50.155, and when it categori-
cally denied Mr. Henderson’s petition without regard for the legitimate is-
sues raised. Mr. Henderson therefore requests that this Court reverse the
decision of the district court and remand this case with instructions to issue
a writ of habeas corpus. In the alternative, Mr. Henderson would ask this
11/
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Court to remand this case for the appointment of a DNA expert and further

evidentiary proceedings.
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