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DAVID ROGER

Ciark County District Attorney : CLERK OF THE COURT
Nevada Bar #002781

FRANK M. PONTICELLO

Chief Deputy District Attomey

Nevada Bar #000370

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500 .

Attomey for Plaintiff i

DISTRICT COURT
i
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )

!
Plaintitt, E CASENO: (C256384-1
|
-Vs- ? DEPT NO: VI
i
H
5

BARRON HAMM,
#2707761

Defendant. f %

STATE’S QPPOSITION TO DEFENDANT’S MOTION FOR AN ORDER GRANTING
REQUEST FOR SENTENCING TRANSCRIPTS

DATE OF HEARING: 00/14/11
TIME OF HEARING: 8:30 A M.

COMES NOW, the State of Névada, by DAVID ROGER, District Attorney, through
1
FRANK M. PONTICELLO, Chief Deputy District Attorney, and hereby submits the

attached Points and Authorities in Re%sponse to Defendant’s Motion for an Order Granting
Request for Sentencing Transcripts. §

This Opposition is made and bésed upon all the papers and pleadings on file herein,
the attached points and authorities 1151 support hereof, and oral argument at the time of
hearing, if deemed necessary by this H?onorable Court.
i
M
Iy

71/

|

2020551-2378793.DOC
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MEMORANDUM OF POINTS AND AUTHORITIES
L DEFENDANT HAS NO RIGHT TO FREE TRANSCRIPTS
The State is not required to furnish transcripts at its expense upon the unsupported
request of a petitioner claiming inability to pay for them. The petitioner must satisfy the
court that the points raised have merit, which will tend to be supported by a review of the
record before a defendant may have trial records supplied at State expense. Peterson v.
Warden, 87 Nev. 134, 135-36, 483 P.2d 204, 205 (1971).
An indigent appellant's right to have access to needed transcripts was established in

Gnffin v, Ilinois, 351 U.S, 12, 76 S.Ct. 585 (1956). The protection of indigents from

preclusive monetary requirements has been extended to other post-conviction proceedings.

See Douglas v. Green, 363 U.S. 192, 80 S.Ct. 1048 (1960) (docket fees in habeas corpus

proceedings). However, the United States Supreme Court reiterated in Eskridge v.
Washington State Board of Prison Terms and Paroles, 357 U.S. 214, 216, 78 S.Ct. 1061,
1062 (1958), what it had said in Griffin: “We do not hold that a State must furmish a

transcript in every case involving an indigent defendant.”

Furthermore, in George v. State, 122 Nev. 1, 127 P.3d 1055 (2006}, the Nevada

Supreme Court held that while an indigent defendant is entitled to transcripts of all
proceedings for the specific purpose of effecting a direct appeal, it affinmed its holding in
Peterson with regard to transcripts in other post-conviction proceedings.

Here, Defendant has failed to make the necessary threshold showing of need for state-
supplied court documents because Defendant has not stated with any particularity the basis
for his request. Per Peterson, Defendant must satisfy the court that the points raised have
merii, which will tend to be supported by a review of the record. However, Defendant has
not done that here,

As such, Defendant has not been deprived of his right of redress or access to the
courts, and thus is not entitled to court documents at State expense. Defendant has failed to
show that there is any merit to his claims for which the court documents he requests are

necessary. See Peterson, supra.

2 2020551-2378793.DOC
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CONCLUSION

For the foregoing reasons, the State respectfully requests Defendant’s Motion for an

Order Granting Request for Sentencing Transcripts be denied.

DATED this 12th day of August, 2011,

Respecttully submitied,

DAVID ROGER
Clark County District Attomey
Nevada Bar #002781

BY /s/FRANK M. PONTICELLOQ

FRANK M. PONTICELLO
Chief D%:uty District Attorney

Nevada Bar #000370

CERTIFICATE OF MATILING

I hereby cettify that service of the above and foregoing, was made this 15th day

of August, 2011, by depositing a copy in the U.S. Mail, postage pre-paid. addressed to:

FMP/pm

gé&%{RON HAMM #1052277
PO BOX 1989
ELY NV 89301

/s/P, Manis
Secretary for the District Attorney's
Office

3 2020551-23T8793.D0C
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Chief Deputy District Attorney nov 103 511t 711
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CWIS Avenue '
Las Vegas, NV 89155-2212 Q. b _
(702) 671-2500 CLERK OF THE COURT
Attorney for Plaintift

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintifft,

-V5-
Case No. 09-C-256384

BARRON HAMM, DeptNo.  VII
#2707761

Defendant.

ORDER

DATE OF HEARING: September 14, 2011
TIME OF HEARING: 8:45 AM.

THIS MATTER having come on for hearing before the above entitled Court on the
14th day of September, 2011, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by DAVID ROGER, District Attorney, through BRIAN

KOCHEVAR, Chief Deputy District Attorney, and the Court having heard the arguments of

counsel and good cause appearing therefor,
i
i
i

I " 090266384
OADP
Order Admitting Defendant to Probation &

1691563
“ | m" ””l II ll‘”"’ “ ‘ PAWPDOCS\ORDR\FORDRAS0\90927 503 doc
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IT IS HEREBY ORDERED that the DEFENDANT’S PRO PER MOTION FOR AN
ORDER GRANTING REQUEST FOR SENTENCING TRANSCRIPTS For, shall be, and it
is DENIED WITHOUT PREJUDICE. The Court advised she will reconsider if Defendant

_f
DATED this % day of , 2011,

provides a reason he needs the transcyipts

D(SPRICT JUDGE

OO -1 D B WwW N

DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #(02781

— =
N o O

M .

VICT@RIA VILLEGAS
Chie uty District Attorney
Nevada Bar #002804
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IN THE £, c};\“H‘ JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA IN AND FOR THE COUNTYOF (L ap k

THE STATE OF NEVADA, ' o
Plaintiff CASENO.C 256 3%y

, DEPT.NO. v T
240 . o HA -& / 09C256384 ™
! o oA YA MWL
770 1701 Defendant. ot 1o Withdraw Pioa
X 10T 1LLF?F

HETAETNR)

COMES NOW, Defendant, R occ o N\ H AM -, proceeding in proper

MOTION TO WITHDRAWAL PLEA

person, and moves this Honorable Court for an Order granting him permission to withdrawal his Plea

Agreement in the the case number ¢ -7 1,35 Y , on the date of /¢ in the month

of 045 inthe year 2Q!1D .where defendant was then represented by Sc. oty co¥Ffee  as

counsel. This Motion is based on all papers and pleadings on file with the Clerk of the Court which are

hereby incorporated by this reference, and Points and Authorities herein and attached A ffidavit of

Defendant.
[ol V.4
Dated this 3¢ _dayof _Youn ua 5(;5{ ,h
Respectfully submitted,
RECEIVED ‘

Baudor] famat

FEB 09 2012 Defendant in Proper Person

ERK OF THE COURT “ (O\\

-
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/ In Propria Personam
Post Office Box 650 [HDSP]
Indian Springs, Nevada 89018

DISTRICT COURT
CLARK COUNTY, NEVADA

| T HE STATE oF DEVADR

)
)
9 ; ;
10 { vs. ; Case No. ¢ "lﬂg'ﬁﬂ/
11 ; Dept No. vIT
12 T ) Docket
Baccad Hamm 105 2ZHF )
13
14 NOTICE OF MOTION

17
18
19
20
2]
22
23
24
25
26
27
28

{ will come on for hearing before the above-entitled Court on the day of

YOU WILL PLEASE TAKE NOTICE, that pAOFion Yo ) v CS Coutdol

Quilty Plee

b ]

P—

20,

at the hour of o’clock M. In Department ___, of said Court.

CC:FILE

DATED: this 3&_ day of C)"Qmms%[,zot_.

Josz278

# LT Th

BY; é‘ré}-&)—{ o1 Lain?
1.
Propria Personam
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

CONTINUATION REPORT
ID/Event Number: 090503-0318 Page 17 of 17

was video and audio taped to preserve the conversation. Initially when asked, Hamm stated he
went to the party by himself and not with any of his friends. He further stated he was not a

 member of the ATM gang but eventually said he was a member of a dance click. Eventually

Harmm $tated he went to’the paity With friends of his he only knew as Antwon. Little Shorty and
Lulu. At some point the ‘party ended and Little Shorty got into a verbal altercation with Jazmin
Flemming.. N

' A
Hamm stated he ran frppm the party when he heard gunshots but later changed his story. He said
he did indeed re-enter the apartment but he_had no_idea_how the_shots_got firad.. Hamm_._..

s

eventually asked for his mother Wanda:Clark and Detective Wildemann brought her to the
interview room from the lobby. After a brief discussion with Hamm and Ms. Ciark, Detective
Wildemann excused himself. On the video tape, Ms. Clark asked Hamm if he told the truth,
Hamm replied he did tell the truth, he then lowered his voice and toid his mother, “I did shoot the
boy though, | did do that, | told you | shot him and | gotscared.” Ms. Clark told her son, “You can't
say that, you can never say that. You just hung yourselfl”

Following Hamm's interview, detectives felt that probable cause existed and arrested Hamm for
Murder with a Deadly Weapon.

— e ——— — .

E)dhibnl'l' 1
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to get him to admit rthat, I gave him what 1 like to call
an out of an explanatien, what I said was possibiy an
accidencal discherge teok place in which he's holding
the gun and it accidently fices or goea off,

Q. And is thar, so thaz's an lnterview tactic
that you use during the interview: correct?

A, Yes.

Q. Was allowing Barron Hamm and his mother to
be slone in the room another interview tactic char you
wore using?

RA. Yes.

Q.  You told him he would be allowed to let hin
speak with his "other and you 1n fact cid let him do
thar?

A, Yes,

MS. JIMENFZ: Thank yomi.
T have no further questions for thia

Co any of the grard jurors have any questicny?
THE 42 Yes, sir.

witness.

BY A JUROR:

Q. Yeah. I take it it‘s not nacmessary to tell

Thim tha mic is still on when you left che roan?

A. Mo, air,
Q. Axd ] take it also that the weapon was
naver recovered?

87

Q. If he had sald to you I want to emd the
internew, 1 wan: to lesve, would you hava allowed his
ro do that?

A. fes.

Q. And 50 ha was arrested, that was at the
ocorclusion of the incerview; mrreet?

A. Cormect,

Q. Prior to that ciring, ym know, ac some
paint during the intecview 1f he wantad 1o leave he
would have been allowad ta do that?

A, Yes.

*S, JOEXEL:  Mothing further.
B8Y A JURCR:

Q. 1 have & question, Did your investlgatien
reveal any prlor conflicts between Barron amd the
victim?

A. Bo. Mo, Ve knew that they were
acquaintances but no, no prior conflict between the two.
BY THE FOREPERSCI:

Q. 50 there wan no, no moudve- for doing chis,
just eut of the biua?

A.  Cther than the fact that he had made
derancs in the apartment and chac Jared Flemming had
run, other than that [ Qn't give you a motive at this
paint.

E byt 1

R

' %

1 A, I'm sorry, oguld you repeat chat?
2 . The weapon was nover recoversd?
3 A, Wp ware Mot sble to recover the weapon no,
4 {oir.
5 §BY A JURCR:
6 Q. %as he read his cighcts or HMiranda?
7 A e was not in custedy, he was not
§ |Mirandized, there's no need for me to do that, I'm mot
9 | chligated to do thac.
10 Q. You said after the interview you told him
11 'he was under arrest ard took him down to the fetention
12 | Center,
K] A.  Right. A that point he's in custody, he's
1¢ |under arrest, and I dida't interview him anymore.
15 Q. At that tims he wy given his M{randa
1€ | rights?
17 A, I don't belisve [ ever Mirardtized him, I
18 |didn't give hir anymore questioning, no oore questioning
19 | took place.
20 1Y MS. JDEE2:
n Q Let me just follow-up on that last
72 | question,
nl Uhen Barro e inftially came down to the
24 {ostation he came of his om free will; correct?
5 A Correct.

Ve

88
:

1i THY POPEPTRSOM: i Uhwtt prosiudings

2  are secret and you are prohibited frem disclosing ta

3 anyone anything that has transpired befors us, including
4 jevidencs and statementd presented to Che Grand Jury, any
S }event accurring or statement rade in the presence of the
6 | Grand Jury, and informstion obtained by the Cramd Jury.
1, Failure to oorply with this admonition s &
B | groas misdemeanor punishanle by a year in the Clark

9 { Qncy Detention Cencer and & 52,000 fine. In addivion,
10 | you may be held Ln corrempt of court punishable by an
11 | acditions) $500 fira ard 25 days in the Clark County

12 ; Derention Center.

1 Do you urgeratars this admonition?
u, THE WITMESS: Yes, air.
13 THE FOREPERSCH: Thank you, alr, for your

16 | cescimany. You sre encased,
t THE VITIESS: Thani you.
18 HS. VILLEGAS: ¥ don't hawe anyore
¥e'd 1ike to submit this case for your
delibsration, I understand thece 13 a couple of you
21 that wvare not here las:t wesk. 35ince wo do not have a
22 tranacript of the hearing you cannot deliberate. [
21 think there is, vhat, two? Two jurors I think have Lo
20 - atep outsioe,
25 M5, JIMEEL: A also just before

witnesses,
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PHILIP J. KOHN, PUBLIC DEFENDER
NEVADA BAR NO. 0556

309 South Third Street, Suite 226

Las Vegas, Nevada 891535

(702) 455-4685

Attorney for Defendant

DISTRICT COURT

CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
)

’ Plaintiff, ) CASE NO. C256384X
)

v. ) DEPT. NO. Vil

)

BARRON HAMM, ) DATE: March , 2010

#2707761 ) TIME: 9:00 a.m.

Defendant. )
)

MOTION TO SUPPRESS PURSUANT TO NRS 179.505
Comes now the defendant, by and through counsel Deputy Public Defender Scott L.
Coffee, with the this motion to suppress any and all oral communications between the defendant,
sevenicen year oild BARRON HAMM, and his mother which were unlawfully intercepted and/or
surreptitiously recorded without either party’s consent in violation of NRS 179.410 to NRS
179.515, inclusive, and/or in violation of NRS 200.650 and/or in violation of any right to privacy
guaranteed the United States Constitution and/or the Constitution of the State of Nevada . Said

motion is based upon the attached points and authoriljes.

DATED this day of March, 2010,

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:
SCOTT L. COFFEE, #5607
Deputy Public Defender

& By S
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MEMORANDUM OF POINTS AND AUTHORITIES

STATEMENT OF FACTS

In the instant case, Barron Hamm voluntary went to the police station for an interview in
regards to the shooting of Jared Flemming. The interview took place within the confines of an
interview room, behind a closcd door. After Hamm repeatedly denied being involved in the
shooting Detective Wildemann ask Hamm if he would say the same thing if your mom was
present. Shortly after Wildemann’s this question, Hamm was joined in the interview by his
mother. Pleasantries were exchanged and then Hamm was lefi alone with his mother in the
interview room.

Upon leaving the room, Hamm and his mother, Wanda Clark, believin-g they were alone,
have a discussion about facts of the case. Unbcknownst to either Hamm or his mother, the entirety
of what they believed 1o be a private conversation was surreptitib'usly intercepted and recorded by
LVPD. The state has indicated an intentio: & adinit the entirety of this intercepled conversation.

LAW

NRS 179.505 allows for the filing of a motion to suppress the contents of “...any
intercepted wire or oral communication, or evidence derived there from, on the grounds that: (a)
the communication was unlawfully intercepted.”

An *oral communication” is defined by NRS 179.440 as “...any verbal message uttered by
a pcrson cxhibitiﬁg an cxpectation that such communication is not subject to interception, under
circumstanees justifying such expectation.”

In the instant casc we have a conversation, i.e. “verbal messages”, between the defendant
and his family. The circumstances of the conversation, getting the story straight before relaying it
to the police, clearly indicate that the participants of the conversation exhibited an expectation that

the communication was *.._not subject o interception”,

[
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Given the forgoing, the only Areal question as to whether there was an “oral
communication” for the purposes of NﬁS 179.440 is whether the circumstances of the situation
Justify the expectation that conversation was not subject to interception. While a police interview
room might not always justify such expectation, there are several compelling factors in this
instance which indicate the expectation of privacy was justified: 1) the defendant was told he was
not under arrest; 2) the interview took place away from the public eye in a closed room; 3) there
was no indication that the family was informed they were being taped; and 4) the officers told the
family they were leaving the room so a conversation could take place.

Each of the forgoing facts weighs in favor of a justified expectation that the conversation
was not subject to interception, but the fourth factor is the most compelling. In short, the agents of
the state purposely created a situation in which the family expected they were having a private
conversation, hence the state should be precluded from now claiming that such an expectation was
unjustified--- any other cor.elusiron invites abiie of the right the statutes were designed to protect.
In short, this was an “oral communication” as defined by NRS 179.440.

Under NRS 179.430 “Intercept” means the aural acquisition of the contents of any wire or
oral communication through the use of any electronic, mechanical or other device or of any
sending or receiving equipment.” For example, a conversation recorded by virtue of a bugging
device, such as a suction eup attached to a phone, has been intercepted for purposes of this statute.

In the instant case the conversation in question, including audio---in the words of NRS
179.430 “aural acquisition™--- was recorded on vidco taped. Given the expansive definition of
interception set forth by statute, it’s clear an interccption took place.

Having established an intercepted cral communication, we now must turn to whether said

interception was lawful. The lawful intcrception of an “oral communication™ normally requires a

! Sce, for example, Rupley v. State, 93 Nev. 60 (1977)
3
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court order prior to the interception.’ Further, pursuant to NRS 179.500, any “interception™ of an
“oral communication” is inadmissible unless the party offering the “oral communication” provides
proof that said interception was authorized by court order. Absent such proof the contents of such
intercepted “oral communication” are generally inadmissible.’ In the instant case the state did not
receive a court order prior to intercepting the oral communication between the Cardonas; hence
absent some recognized expectation the conversation is inadmissible.

While exceptions to warrant requires cxist, for example phone conversations recorded in
the ordinary course of business by police officers or conversation recorded by informants who are
“wired” * and telephone conversations being used by law enforcement officers during the ordinary
course of their duties.” This is not a case which involves an informant or a telephone conversation
recorded in the ordinary course of an officer’s duties. In short, the specific exceptions previously
se forth by the court or statute do not apply in this case.

Here. in addition to the running »ul Nevada’s wire lap statutes, thc surreptitious
recording of Hamm and his mother runs foul of the NRS 200.650 prohibition against such
recording. Under NRS 200.650 any such recording must be authorized by al least one party to the

conversation. This is the reason conversations between knowingly “wired” informant and suspect

2 Sce NRS 179.460-470 which outline the situations in which the granting of such an order
would be appropriate and the prerequisites for the issuance of an order.

See Rupley, supra.

! See Bonds v. State, 92 Nev. 307 (1977) holding that a person engaging in illegal activity
takes his chances that the conversation there person he’s dealing with is an informer hence no
expectation of privacy and no “oral communication” for purposes of NRS 179.440. Note that
Bonds rationale only applics so long as at least one party consents to the recording least run afoul
of prohibition against the unauthorized surreptitious use of a listening device set forth in NRS
200.650. Iere there was no consent by any party to the recordin g of the conversation.

. See NRS 179.425 and Reves v. State, 107 Nev. 19] (1991) for a full description of how
“telephone exception™ applies to what might otherwisc be termed an “intereeption” for purposes of
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do not fall with in the purview of the “wirc tap™ statutes, but such an exception ceases to exist in
the absence of the informant’s consent.® Here there was no consent by any party and the state may

not avail itself of the “informant exception”.’

CONCLUSION

Based upon the forgoing and pursuant to NRS 179.505, NRS 200.650, the United States
Constitution and the Constitution of the Statc Nevada, the defense respectfully moves this
honorable court to suppress any and all surreptitiously recorded conversations between the
defendant and his family, said recording having been obtained in violation of the law of the state of

Nevada.

DATED this day of January, 2010.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

fiy:
" SCOTT L. COFFEE, #3607
Deputy Public Defender

NRS 179.430. Here the conversation was video taped and the exceptions set forth in NRS
179.425 are inapplicable.

See Summers v. State, 102 Nev. 195 (1986).

’ In Summers at 200, the Supreme court noted “In State v. Bonds, 92 Nev, 307, 550 P.2d
409 (1976) we held that the warrantless, electronic recording of a communication from a
“transmitter-type listening device” attached to a policc informant did not constitute the interception
of cither a wire communication-or an oral communication. Consequently, we held that the
interceptor of such a communication need not first secure an order permitting the interception.
NRS 179.470; NRS 179475, Such an interception must, however, satisfy the authorization
requirements set forth in NRS 200.650 (foownotes omitted. c¢mphasis added)
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NOTICE OF MOTION

TO:  CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:

YOU WILL PLEASE TAKE NOTICE that the Public Defender’ s Office will bring the

above and foregoing Motion on for hearing before the Court on the 19 day of January, 2010, at

9:.00 a.m.

DATED this

day of January, 2010.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:

SCOTT L. COFFEE, #5607
Deputy Public Defender

CERTIFICATE OF FACSIMILE

A COPY of the above and forcgoing Order was sent via facsimile io the District Attorney’s

Office (383-8465) on this

day of January, 2010,

An employee of the Clark County Public
Dcfender’s Office
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Therefore, pursuant to the facts and the law stated herein, Defentant requests

that his guilty plea be withdrawn.

Dated this 30 day of o ﬂi‘i@[;g’ 2047

Respectfully Submitted,

PBasrorr foonmat

CERTIFICATE OF SERVICE BY MAILING

I, Racrcan 48 M wA ., hereby certify, pursuant to NRCP 5(b), thdt
on this 3p day of g .[“c,ggﬁ s 20/ I mailed a true and correct copy of
the foregoing Mpedinng ra  calthdrowat Pleaq, ,

by depositing it in the High Derest State Prison legal mall service provided i:hrough

the Law Library, with First class Postage prepald, and addressed to the following:

Dot D Ao ERS oFFice cHecre 5 5. Sho €t

OF Diskriet Adyocned let £ _tn Vis

200 S e 3 PN 200 Leddiny Ave 379 Flgor
C0RpX 5522\ Loss vebas NN €9/55 )1,

LoJS\I(’,O\\Jo\S MR VITS 44N 3

CC: File

Dated this 3O  day of :Tag,!e‘gg » 2047
BY=MMM‘Z¥
ggmgfggmng ﬁi 105 27 FTH
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding _M o+1on 2

wWith drowsel Aui\dd Plec. .

(Title of Document)

filed in District Court Case number ¢.-2 S¢2-3% 6/

O Does not contain the social security number of any person.

-OR-

a Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
_or-

B. For the administration of a public program or for an application
for a federal or state grant.

Podidon tbamim -0~ Z20/2.

Signature Date

RAR RON HAMm
Print Name

vhh
Title
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Electronically Filed
02/22/2012 04:01:43 PM

OPPS % j-kg-«mv—
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
BRIAN KOCHEVAR
Chiet Deputy District Attorney
Nevada Bar #005691
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
g 02) 671-2500

ttomey for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA.,
Plaintift,
v CASE NO:  (09-C256384
#2707761
Defendant.

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO WITHDRAW GUILTY PLEA
DATE OF HEARING: February 24, 2012
TIME OF HEARING: 8:45 AM.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through BRIAN KOCHEVAR, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Opposition to Defendant's Motion To
Withdraw Guilty Plea.

This opposition 1s made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereot, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

/i
/i
H

ChProgram TilesNeevin.Com Docament Converteritempi2676901-3160311.D0C
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On July 22, 2009, Defendant Barron Hamm was charged by way of Indictment with
Count | — Burglary While in Possession of a Firearm (Felony — NRS 205.060); Count 2 —
Assault With a Deadly Weapon (Felony — NRS 200.471); Count 3 — Murder With Use of a
Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and Count 4 — Carrying
Concealed Firearm or Other Deadly Weapon (Felony — NRS 202.350(1)(d)(3)).

On March 12, 2010, Defendant pled guilty to Count 1 — Second Degree Murder With
Use of a Deadly Weapon and Count 2 — Assault With a Deadly Weapon. An Amended
Indictment and Guilty Plea Agreement (“GPA”) were filed in open court the same day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows: Count
1 — to life with a minimum parole eligibility of ten (10) years plus a consecutive term of two
hundred forty (240) months with a minimum parole eligibility of ninety-six (96) months for
the use of a deadly weapon; and Count 2 — to a maximum of seventy-two (72) months with a
nunimum parole eligibility of twenty-four (24) months; Count 2 to run consecutive to Count
1; with three hundred seventy-five (375) days credit for time served. Judgment of
Conviction was filed on May 20, 2010.

Defendant filed an untimely Notice of Appeal on August 5, 2010, and the Nevada
Supreme Court dismissed Defendant’s appeal on September 10, 2010. Remittitur issued on
October 6, 2010.

Defendant filed the instant motion on February 13, 2012. The State’s Opposition
follows.

ARGUMENT

A. DEFENDANT KNOWINGLY, VOLUNTARILY AND
INTELLIGENTLY ENTERED HIS GUILTY PLEA

“IA] motion to withdraw a plea of guilty...may be made only before sentence is
imposed or imposition of sentence 1s suspended” unless it is necessary “to correct manifest

injustice.” NRS 176.165; Baal v. State, 106 Nev. 69, 72, 787 P.2d 391, 394 (1990). The

2 CoProgram TilestNeevia.ComiDocument Convertersrarmm2676901-3160511.10C
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determination of whether there was a “manifest injustice™ depends on whether the plea was
entered voluntarily and knowingly. Baal, 106 Nev. at 72, 787 P.2d at 394. In determining
whether a guilty plea was freely, knowingly, and voluntarily entered, the Court reviews the

totality of the circumstances surrounding the plea. Bryant v. State, 102 Nev. 268, 271, 721

P.2d 364, 367 (1986) (superseded by statute). However, a guilty plea is presumptively valid.
Wilson v. State, 99 Nev. 362, 373, 664 P.2d 328, 334 (1983). In addition, when a guilty plea

is accepted by the trial court after proper canvassing as to whether the defendant freely,
knowingly, and intelligently entered his plea, such plea will be deemed properly accepted.
Baal, 106 Nev. at 72, 787 P.2d at 394. However, the failure to conduct a ritualistic oral
canvass does not require that the plea be invalidated. State v. Freese, 116 Nev. 1097, 13
P.3d 442 (2000).

In the present case, Defendant argues that his plea was not knowing and voluntary
because he was too young to realize that his counsel did not properly investigate and move to
suppress tape recorded statements Defendant made to his mother admitting that he murdered
the victim. However, Defendant signed the Guilty Plea Agreement (hereinatter “GPA™)
which expressly acknowledged that his plea was knowing, voluntary, and intelligent, and in

his best interest;

*My decision to plead guilty is based upon the plea agreement in this case
which is as follows: The State will retain the full right to argue on the
charge of Second Degree Murder. Both parties agree to stipulate to a
sentence of eight (8) to twenty (20) years for the deadly weapon
enhancement. Both parties also agree to stipulate to a sentence of twenty-
four (24) to seventy-two (72) months for the charge of Assault with a
Deadly Weapon and agree to run the sentence consecutive to Count 1.
Further, this agreement i1s conditional on the Court agreeing to and
following through with the stipulated portion of the sentence.” (GPA at ).

“I understand that as a consequence of my plea of guilty to Count 1,
the Court must sentence me to life with the possibility of parole with
eligibility for parole beginning at ten (10) years; OR a definite term of
twenty five (25) years with eligibility for parole beginning at ten (10)
years. | also understand that due to my use of a deadly weapon in the
commission of my crime, the Court, after considering all the factors
required by law, must impose a consecutive sentence of one (1) to twenty

3 CoProgram TilestNeevia.ComiDocument Convertersrarmm2676901-3160511.10C
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(2((); years which must not be greater than the sentence imposed for the
underlying crime.” (GPA at 2).

“I understand that as a consequence of my plea of guilty to Count 2,
the Court must sentence me to imprisonment in the Nevada Department of
Corrections for a minimum term of not less than one (1) years and a
maximun term of not more than six (6) years. The minimum term of
imprisonment may not exceed forty percent (40%) of the maximum term
of imprisonment...” (GPA at 2).

“I have discussed the elements of all of the original charge(s) against me
with my attorney and [ understand the nature of the charge(s) against me.”
(GPA at 4).

“I understand the State would have to prove each element of the charge(s)
against me.” (GPA at 4).

“I have discussed with my attorney any possible defense, defense strategies
and circumstances which might be in my favor.” (GPA at 4).

“All the foregoing elements, consequences, rights and waiver of rights
have been thoroughly explained to me by my attorney.” (GPA at 4)
(Emphasis added).

“I believe that pleading guilty and accepting this plea bargain is in my best
interest, and that a trial would be contrary to my best interest.” (GPA at 5).

“I am signing this agreement voluntarily, after consultation with my
attorney, and [ am not acting under duress or coercion or by virtue of any
promises of leniency, except for those set forth in this agreement.” (GPA at
5).

“My attorney has answered all my questions regarding this guilty plea
agreement and its consequences to my satisfaction and I am satisfied with
the services provided by my attorney.” (GPA at 5).

As this court can see, the GPA is replete with evidence that Defendant understood the
terms of his guilty plea and had discussed with his attorney the consequences stemming
therefrom. Consequently, Defendant’s plea was irrefutably entered freely, knowingly, and
voluntarily. Looking at the totality of the circumstances, therefore, Defendant has not
satisfied his burden of proving that “manifest injustice” (as defined in NRS 176.165) exists

to warrant the withdrawal of his plea. Therefore, Defendant 1s not entitled to relief and his

4 CoProgram TilestNeevia.ComiDocument Convertersrarmm2676901-3160511.10C
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motion should be denied.
B. DEFENDANT’S CLAIMS OF INEFFECTIVE ASSISTANCE OF
COUNSEL SHOULD HAVE BEEN RAISED IN A POST-
CONVICTION PETITION FOR WRIT OF HABEAS CORPUS
Defendant makes various claims of ineffective assistance of trial counsel, however
those claims should have been raised in a timely Post-Conviction Petition for Writ of Habeas

Corpus. See NRS 34.724; see also NRS 34.726; see also NRS 34.810(a). As such, those

portions of Defendant’s Motion to Withdraw Guilty Plea should be summarily dismissed.

CONCLUSION

For the foregoing reasons, the State respectfully requests that this court deny
Defendant’s Motion to Withdraw Guilty Plea.
DATED this 22™ day of February, 2012.

Respectfully submitted,
STEVEN B. WOLIFSON

Clark County District Attorney
Nevada Bar #001565

BY /s/BRIAN KOCHEVAR

BRIAN KOCHEVAR
Chief Deputy District Attorney
Nevada Bar #005691

CERTIFICATE OF MAILING

[ hereby certify that service of the above and foregoing, was made this 22°¢ day of

February, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM, BAC#1052277
PO BOX 650 [HDSP]
INDIAN SPRINGS, NV 89018

/s/A. FLETCHER
Secretary for the District Attorney's
Office

09F09275X/GANG:abf
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STEVEN B. WOLFSON b S
Clark County District Attorney

Nevada Bar #001565

SONIA V. JIMENEZ

Chief Deputy District Attorney
Ncvada Bar #008818

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT -
CLARK COUNTY, NEVADA gg%";f”“
Order

1844830
THE STATE OF NEVADA, )

Pin: AT

-vs- Case No. 09C256384
Dept No. VII

BARRON HAMM,
#2707761

Defendant.

ORDER

DATE OF HEARING: February 24, 2012
TIME OF HEARING: 8:45 AM,

THIS MATTER having come on for hearing before the above entitled Court on the
24th day of February, 2012, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through MARIA
LAVELL, Deputy District Attorney, and the Court hearing no arguments of counsel and
good cause appearing therefore,

/"
I
/"
/
"

PAWPDOCS\ORDR\FORDR\G(9\90927504 doc
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THE COURT stated it appears the motion would have been more properly brought as
a post-conviction petition and, even then, it would be untimely. Under the circumstances of
the case, there does not appear to be any basis to grant the motion.

IT IS HEREBY ORDERED that the Defendant’s Motion to Withdraw Plea, shall be,
and 1t is, DENIED.

DATED this _/l day of May, 2012.

DISTRICT JUDGE

STEVEN B. WOLFSON ?D

DISTRICT ATTORNEY
Nevada Bar #001565

ﬁm’f/w

SONIA V. JIMENEZ
Chief Deputy District Attorney
Nevada Bar #008818

09F09275X/GANG:abf

PAWPDOCSYORDRFORDRWWON0527504.doc
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. DISTRICT COURT
CLARK COUNTY, NEVADA

L

THE STATE OF NEVADA'VS . . CASE NO.: 09C256384
BARRON HAMM . " | DEPARTMENT 7

CRIMINAL ORDER TO STATISTICALLY CLOSE CASE
Upon review of this matter and good cause appearing,
IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to
statistically close this case for the followung reason:
09C266384 — ™
DISPOSITIONS: o COSGe

- — — .. Criminal Order to Statistically Cloge C
Nolle Prosequi (before trial) 1689931 ¥ 0% baso

Dismissed (after diversio_n) - l ml
Damased (belors ) AR
Guilty Plea with Sentence (before tr'al)
Transferred (beforeldunng trial) -
Bench (Non-Jury) Trial -

Dismissed (during trial)

Acquittal

.Guilty Plea with Sentence (during trial)

Conviction

Dismissed (during trial)

.. Acquittal. . -
Guilty Plea with Sentence (dunng trlal)
Conviction -

] 'Other Manner of Dlsposmon

DATED this 10th day of July, 2012

LIN_MBELL ~
i+ DISTRICT COURT JUDGE

RECEIVED
JuLit 1 2012
CLERK OF THE COURT
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(7) When the petition is fully complelcd, the original and one copy must be filed with the clerk of
the state district court for the county in which you were convicted. One copy must be mailed to the
respondent, one copy to the Attomey General’s Office, and one copy to the district attorney of the county
in which you were convicted or to the original prosccutor if you are challenging your original conviction or
sentence. Copics must conform in all particulars to the original submitted for filing.

PETITION

.- Name of institution and county in which you are presently imprisoned or where and how you
. . - £
are presently restrained of your liberty =E=3 Sy

wHEE=EE PAORFE 5

2. Name and location of court which entcred the judgment of conviction under attack: ¢ L AR k.
smitr coudTUY EreaibT Tudlcial Distcict Compd

3. Datc of judgment of conviction: A A Y -7 ‘[ Z0/0

4. Cascnumber: ¢ -2 57, ~29% &/

5. (a) Length of sentence: 2o +¢ £ ‘ Fe

(b) M sentence is death, state any date upon which exccution is scheduled:

/A

6. Arc you presently serving a sentence for a conviction other than the conviction under attack in
this motion? Yes No @
If “yes”, list crime, case number and senicnee being scrved at this time: A/

7. Nature of offense involved in conviction being challenged: secmnd Ao afee

Mu.vég,r E'l Al d hibw c,.,Ac,a.,c)hJ Lale? Pbﬂ

8.  What was your plea? {check one):
(a) Not guilty (t) Guilty X (c) Nolo contcndere

9. If you cntered a plea of guilty to one count of an indictment or information, and a plea of not
guilty to another count of an indictment or information, or if a plea of guilty was negotiated. give dctails:
AllA

10.  If you were found guilty afier a plea of not guilty, was the finding made by: (check one)

(a) Jury (b) Judge without a jury
11. Did you testify at the tnal? Ycs No
12. Did you appeai form the judgment of conviction? Yes No X
13. If you did appeal, answcr the following:

(a) Name of Court: N

(b) Case numbcr or citation:

{c) Resuit:

2

| I}
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{d) Date of result: A/ 4
(Attach copy of order or decision, if available.)

14. If you did not appeal, explain briefly why you did not:_._ cues  10Fe - ped
%]_l:l, My ebyennes Pae b e wed conted ha 1t Toe e
Mhe n” he neddr £ cong tong Cin vl henalf
IRy 175 TWVEFRETE T RND YioiR7D Y prrrl Rrenirs

15. Other than a direct appeal from the Judgment of conviction and sentence, have you previously
filed any petitions, applica!fons or motions with respect to this judgment in any court. state or federal?

Yes "No &

16, 1f your answer to No. 15 was “yes”, give the following information:

(a)(1) Name of court: sda9) Eignt TuOicial  coucd
(2) Nature of proceeding: 4 ;iav Avar ol 6 € G lia Plen
ERRINI e

(3) Groundsraised: | ne £fa cdive. & <4l aiencs, ok coAndL ] £
ik} ; - s agmeny Violation

(#) Did you receive an cvidentiary hearing on your petition, application or motion?
Yes No - z
(5) Result: /R
(6) Date of result:
(7) _If known, citations of any written opinion or date of orders entcred pursuant to such result:
LMD [ LR b P Haeveg ,
ADLLE VIDIRIeD [ RZHT 7o a7 SrE
(b) As to any second petition, application or motion, give the same/information:
(1) Name of court; AL
(2) Nature of proceeding; |

(3) Grounds raised:

(4) Did you receive an evidentiary hearing on your pctition, application or motion?
Yes No

(5) Result: N /A

(6) Date of result:

(7) If known, citations of any written opinion or date of orders entered pursuant to such a

result:

(c) As to any third or subsequent additional applications or motions, give the same
Information as above, list them on a scparte shect and attach,
(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action
taken on any petition, application or motion?
(1) First petition, application or motion? Yes No ¥
Citation or date of decision; __aJ/ 2

(2) Second petition, application or motion? Yes No x
Citation or date of decision: F Pl a

(3) Third or subsequent petitions, applications or motions? Yes No
Citation or date of decision: ASA

(c) If you did not appeal from the adverse action on any petition, application or motion. explain

briefly why you did not. (You must rclate specific facts in response to this question. Your ICSPONSC may
be included on paper which is 8 14 by 11 inches attached to the petition. Your response may nol cxcceed

five handwritten or typewritten pages in length.)
,y//?'
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7. Has any ground being raised in this petition been previously presented to this or any other
court by way of petition for habeas corpus, motion, application or any other postconviction proceeding? 1

so0, identify:
{a) Which of the grounds is the same; /%)

(b) The proccedings in which these grounds were raised: A/f/%‘

(c) Briclly cxplain why you are again raising these grounds. (You must relate specific facts in
response to this question. Your responsc may be included on paper which is 8 4 by 11 inchcs attached to
the petition. Your response may not exceed five handwrli(lt)en or typewrilten pages in lcngth.)

/

18. If any of the grounds listed in No.’s 23(a), (b), (c) and (d). or listed on any additional pages
you have attached. werc not previously prescnted in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them.  (You must relate specific
facts in response to this question. Your response may be included on paper which is 8 ¥ by 11 inches
attached to the petition. Your response may not exceed five handwritien or typewritien pages in length.)

9

19. Are you filing this petition morc than one year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the dclay. (You
must relate specific facts in response to this question. Your response may be included on paper which is
8 % by 11 inches attached to the petition. Your response may not cxceed five handwritten or typewritten

pages in length.)
N /] P

/7

20. Do you have any petition or appeal now pending in any court, cither state or federal, as to the

Jjudgment under attack? Yes No <
If ycs, state what court and case number:

21.  Give the name of cach attorney who represented you in the proceeding resulting in your
conviction and on direct appeal: §e v bd L. s cnFEPE.

22. Do you have any future sentenccs to serve after you complctc the sentence imposed by the

Jjudgment under attack? Yes No
If yes, specify where and when it is to be served, if you know: N4

23.  Sute concisely cvery ground on which you claim that you are being held unlawfully.
summarize briefly the facts supporting each ground. If necessary you way attach pages stating additional
grounds and facts supporting same.
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] Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating
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additional grounds and facts supporting same. +
73. (a) GROUND ONE: Codshbution Pmesuedr- 180" & - /7

_iseffeve petichance ok Coumsel

W

4

s| 1ol oF piE process

6

7 23. (a) SUPPORTING FACTS (Tell your story bneﬂy without citing cases or law):
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CERTIFICATE OF SERVICE BY MAIL

/(55%/@/1/ W/% hereby certify pursuant to N.R.C.P. 5(b), that on
this _/ 2 day of the month of m{( , of the year 200/, 1 mailed a trze and

correct copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS addressed to:

Respondent )rl’son or jail official

N

/ Address

Attorney General M /

Heroes” Memorial Building : District Attorney of County of Conviction

100 North Carson Street
Carson City, Nevada 897104717 V77, ééﬁ AL - 24'
L2S WEAS N

Address

éﬂ/mm

/Slgnature of Petitfoner
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

L7770 fIK 47 oF ks andls

(Title of Document)

filed in District Court Case No. (} 2%357 5/

)ﬁ Does not contain the social security number of any person.
-OR-
] Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-OR-

B. For the administration of a public program or
for an application for a federal or state grant.

2——-—7%/—"‘7 /‘V/‘?/.Z—
o (W 4 fﬁati)
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DISTRICT COURT
CLARK COI{NTY, NEVADA e PN
CLERK OF THE COURY
Barron Hamm #1052277
Petitioner, Case No;: C256384
Dept No: 1x]
Vs >
State of Nevada, Dept. of Corrections, Warden ORDER FOR PETITION FOR
. o _ ) WRIT OF HABEAS CORPUS
D.W Nevin (HDSP) High Desert State Prison

Respondent, J

Petitioner filed a petition for writ of habeas corpus on October 31, 2012. The Court has
reviewed the petition and has determined that a response would assist the Court in determining whether
Petitioner has been awarded all appropriate good-time credits as provided in Assembly Bill 510 and, and
good cause appearing therefore,

IT 1S HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the petition and file a return in accordance with the provisions set out in
NRS 209.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the “ ) day of &l.{\\ja (\O'{/ , 2013, at the hour of

l o’clock for turther proceedings.

. i '
IT IS SO ORDERED this | g dayof N OCanpel 201

Dtpnits P oz oo
RECEIVED @Fct Coun s O D, )

 09c266
Nov 01 2012 o
Order for Petilon for Writ of Hahaas Corpu
CLERK OF THE COURT 1002538

-1- '

il
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SULE
DISTRICT COURT oy -2 P 223

CLARK COUNTY, NEVADA :
) ' C{E’;ﬁ ¢ THE COURT

JAY COLE #1061675,

Petitioner,
Case No: 10C262892
VS, Dept No: 3

D.W. NEVEN, WARDEN, HDSP,
Respondent, ORDER FOR PETITION FOR
WRIT OF HABEAS CORPUS

/

Petitioner filed a petition for writ of habeas corpus (Post-Conviction Relief) on

October 30, 2012. The Court has revicwed the petition and has determined that a response would assist

the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and

good cause appearing therefore,
IT IS HEREBY QRDERED that Respondent shall, within 45 days after the date of this Order

answer or otherwise respond to the petition and file a retum in accordance with the provisions of NRS

34.360 to 34.830, inclusive.
IT IS HEREBY FURTHER ORDERED that this marter shall be placed on this Court’

Calendar on the / 044 day of 9{254; D4 Ej , gﬂﬁ’iolj, at the hour of

QJZI) o’clock for further proceedings.

— e

NS

e—
District Court Judge

PN

0¥y @

14n07 3k 4
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Electronically Filed
11/14/2012 10:36:47 AM

RSPN % i. W
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
DANIELLE PIEPER

Chiet Deputy District Attorney
Nevada Bar #008610

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

-V§- CASE NO: 09C256384
BARRON HAMM, .
53707761 : DEPT NO: VII
Defendant.

STATE’S RESPONSE AND MOTION TO DISMISS DEFENDANT’S PRO PER
PETITION FOR WRIT OF HABEAS CORPUS (POST CONVICTION) AND
MOTION TO APPOINT COUNSEL

DATE OF HEARING: JANUARY 10, 2013
TIME OF HEARING: 9:00 A.M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through DANIELLE PIEPER, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities mm Opposition to Defendant’s Pro Per Petition
For Writ Of Habeas Corpus (Post-Conviction).

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
i
7

Oz Program FilestNeevia CoreDocmment Comverterstermy 36 28456-42 79147 1!

295




oo Syt b W N~

[ N T NG TR N TR (NG I N B N5 T N N N N (N R e e T . T T e e S S
[ T N & L | . VS N == B - - B [« L IR SN U5 B O R =

POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 22, 2009, BARRON HAMM (hereinafter “Defendant™) was charged by way

of Indictment with COUNT 1 — Burglary While in Possession of a Firearm (Felony — NRS
205.060); COUNT 2 — Assault With a Deadly Weapon (Felony — NRS 200.471); COUNT 3
— Murder With Use of a Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and
COUNT 4 - Carrying Concealed Firearm or Other Deadly Weapon (Felony — NRS
202.350(1)(d)(3)).

On March 12, 2010, Defendant pled guilty to COUNT 1 — Second Degree Murder
With Use of a Deadly Weapon and COUNT 2 — Assault With a Deadly Weapon. An
Amended Indictment and Guilty Plea Agreement (“GPA”) were filed in open court the same
day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 — to LIFE with a minimum parole eligibility of TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimuim parole
eligibility of NINETY-SIX (96) MONTHS for the use of a deadly weapon; and COUNT 2 —
to a maximum of SEVENTY-TWQ (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS; COUNT 2 to run consecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FTVE (375) DAYS credit for time served. Judgment of Conviction
was filed on May 20, 2010.

Defendant filed an untimely Notice of Appeal on August 5, 2010, and the Nevada
Supreme Court dismissed Defendant’s appeal on September 10, 2010. Remuittitur issued on
October 6, 2010.

On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed its Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the District Court denied Defendant’s Motion to Withdraw

Guilty Plea. In the court minutes from this hearing the court noted that by that time, any

2 CoProgram lilesiheevia CormDocumenr Comverrerirenmmi3628636-4272167.1D0C
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Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would attempt to file would
be untimely.

On October 31, 2012, Defendant filed the instant Motion to Appoint Counsel and
Petition for Writ ot Habeas Corpus (Post-Conviction) to which the State’s Response follows.

ARGUMENT

GROUND I - DEFENDANT’S PETITION IS TIME BARRED UNDER NEVADA
REVISED STATUTE 34.726.

Defendant’s Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay. Pursuant to NRS 34.726:

1. Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within | year of the entry of the judgment of conviction or, if an
gppeal has been taken from the judgment, within 1 year after the

upreme Court issues its remittitur. For the Tpu oses of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and
{b)  That dismissal of the petition as untimely will
unduly prejudice the petitioner.
The Defendant’s petition does not fall within this statutory time limitation. The
Supreme Court of Nevada has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

Since the Defendant did not file a direct appeal, the one-year time bar began to run
from the date his Judgment of Conviction was filed — May 20, 2010. The instant Petition
was not filed until October 31, 2012. This is in excess of the one-year time frame.

Additionally, the one-year time limit for preparing petitions for post-conviction relief

under NRS 34.726 1s strictly applied. In Gonzales v. State, 118 Nev. 590, 53 P.3d 901

(2002), the Nevada Supreme Court rejected a habeas petition that was filed two (2) days late
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despite evidence presented by the defendant that he purchased postage through the prison
and mailed the Notice within the one-year time limit. The Petition in this case was tiled over
a year late.

Furthermore, the Nevada Supreme Court has held that the district court has « duty to
consider whether a defendant’s post-conviction petition claims are procedurally barred. State

v. Eighth Judicial District Court, 121 Nev. 225, 112 P.3d 1070 (20035). The Court found that

“la]pplication of the statutory procedural default rules to post-conviction habeas petitions is

mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
tinie when a criminal conviction is final.

121 Nev. at 231, 112 P.3d at 1074. Additionally, the Court noted that procedural bars
“cannot be ignored [by the district court] when properly raised by the State.” 121 Nev. at
233, 112 P.3d at 1075. The Nevada Supreme Court has granted no discretion to the district
courts regarding whether to apply the statutory procedural bars; the rules must be applied.

In this case, Defendant filed the instant Petition for Writ of Habeas Corpus outside of
the one-year time limit. Defendant’s Judgment of Conviction was entered on May 20, 2010.
Defendant did not file the instant Petition until October 31, 2012, which is over the one-year
time prescribed in NRS 34.726. Absent a showing of good cause for this delay, Defendant’s

claim must be dismissed because of its tardy filing.

GROUND 1T - DEFENDANT HAS NOT SHOWN GOOD CAUSE FOR THE
DELAYED FILING OF THIS PETITION.

In the instant Petition, Defendant has not established good cause for the delay in filing
the Petition. “Generally, ‘good cause’ means a ‘substantial reason; one that affords a legal
excuse.”” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) quoting Colley v.
State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989). “In order to demonstrate good cause,

a petitioner must show that an impediment external to the defense prevented him or her from

complying with State procedural default rules.” Hathaway, 71 P.3d at 506 citing Pellegrini v.
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State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. State, 110 Nev. 349, 353,
871 P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 66, 769 P.2d 72, 74 (1989).

An impediment external to the defense can be demonstrated by a showing “that the factual or
legal basis for the claim was not reasonably available to counsel or that some interference by
officials made compliance impracticable.” Hathaway, 71 P.3d at 506.

In this case, the Defendant has not given any legally relevant excuse for failure to file
his Petition in a timely manner. Defendant has not stated any facts that would show good
cause for not raising the Constitutional claims in this petition in his prior petition. Defendant
does not allege that these Constitutional claims were not available during trial or post
conviction. Therefore, since the Defendant cannot show good cause or actual prejudice for
failing to comply with the one-year time limit for Petitions, the instant Petition should be

dismissed.

GROUND 111 — DEFENDANT IS NOT ENTITLED TO THE APPOINTMENT OF
COUNSEL

In Coleman v. Thompson, 501 U.S. 722 (1991), the United States Supreme Court
ruled that the Sixth Amendment provides no right to counsel in post-conviction proceedings.
In McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court
similarly observed that “[t]he Nevada Constitution...does not guarantee a right to counsel in
post-conviction proceedings, as we interpret the Nevada Constitution’s right to counsel
provision as being coextensive with the Sixth Amendment to the United States
Constitution.”

NRS 34.750 provides, in pertinent part:

[a] petition may allege that the Defendant is unable to pay the
costs of the proceedings or employ counsel. If the court is
satisfied that the allegation of indigency is true and the petition is
not dismissed summarily, the court may appoint counsel at the
time the court orders the filing of an answer and a return. In
making its determination, the court may consider whether:

a)  The issues are difficult;
b)  The Defendant is unable to comprehend the

proceedings; or ] _ _
(¢} Counsel is necessary to proceed with discovery.
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(Emphasis added).

Under NRS 34.750, it is clear that the court has discretion in determining whether to appoint
counsel if the petition is not summarily dismissed. McKague specifically held that, with the
exception of cases in which appointment of counsel is mandated by statute, one does not
have “[a]ny constitutional or statutory right to counsel at all” in post-conviction procecdings.
Id. at 164.

The Nevada Supreme Court has observed that a petitioner “must show that the
requested review is not frivolous before he may have an attorney appointed.” Peterson v.
Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS
177.345(2)).

In this case, Defendant has failed to demonstrate that any requested review would not
be trivolous or that any petition he might file would not be dismissed sumimarily as untimely
per NRS 34.726. Because Defendant has failed to make the requisite showing for
appointment of counsel, his request should be denied.

CONCLUSION

For the foregoing reasons, the Defendant’s late Petition for Writ of Habeas Corpus
Post Conviction and Motion to Appoint Counsel should be DISMISSED.
DATED this 13th day of November, 2012,

Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY /s/ RobertJ. Daskas for

DANIFELLE PIEPER
Chief D%)uty District Attorney
Nevada Bar #008610
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CERTIFICATE OF MATLING
I hereby certify that service of the above and foregoing was made this 13th day of
November, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

BY: /s/R. Johnson
R. JOHNSON
Secretary for the District Attorney’s Oftice

KC/DP/rj/M-1
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RSPN % i. W
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
DANIELLE K. PIEPER

Chiet Deputy District Attorney
Nevada Bar #008610

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plamtiff,
{CASE NO:  (09C256384
_VS_
DEPT NO:  VII
BARON HAMM,
#2707761
Defendant.

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR CLARIFICATION

DATE OF HEARING: DECEMBER 10, 2012
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through DANIELLE K. PIEPER, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Defendant's Motion for
Clarification.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereot, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
/i
/17
/17
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On July 22, 2009, Defendant Barron Hamm was charged by way of Indictment with
Count 1 — Burglary While in Possession of a Firearm (Felony — NRS 205.060); Count 2 —
Assault With a Deadly Weapon (Felony — NRS 200.471); Count 3 — Murder With Use of a
Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and Count 4 — Carrying
Concealed Firearm or Other Deadly Weapon (Felony — NRS 202.350(1) (d) (3)).

On March 12, 2010, Defendant pled guilty to Count 1 — Second Degree Murder with
Use of a Deadly Weapon and Count 2 — Assault with a Deadly Weapon. An Amended
Indictment and Guilty Plea Agreement (“GPA”) were filed in open court the same day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows: Count
1 — to life with a minimum parole eligibility of ten (10) years plus a consecutive term of two
hundred forty (240) months with a minimum parole eligibility of ninety-six (96) months for
the use of a deadly weapon; and Count 2 — to a maximum of seventy-two (72) months with a
minimum parole eligibility of twenty-four (24) months; Count 2 to run consecutive to Count
1; with three hundred seventy-tfive (375) days credit for time served. Judgment of
Conviction was filed on May 20, 2010.

Defendant filed an untimely Notice of Appeal on August 5, 2010, and the Nevada
Supreme Court dismissed Defendant’s appeal on September 10, 2010. Remittitur issued on
October 6, 2010.

On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed its Opposition to Defendant’s Motion to Withdraw Gulty
Plea. On February 24, 2012, the district court denied Defendant’s Motion to Withdraw
Guilty Plea. In the court minutes from this hearing the court noted that by that time, any
Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would attempt to file would
be untimely.

On October 31, 2012, Detfendant filed a Motion to Appoint Counsel and Petition for

Writ of Habeas Corpus (Post-Conviction). On November 14, 2012, the State filed its
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Response and Motion to Dismiss. The matter 1s set for hearing on January 10, 2013, at 9:00
AM.
On November 16, 2012, Defendant filed the instant Motion for Clarification to which
the State’s Response follows.
ARGUMENT
I.

DEFENDANT’S MOTION IS NON-MERITORIOUS

Defendant filed an untimely Petition for Writ of Habeas Corpus (Post-Conviction) on
October 31, 2012, to which the State filed a Response and Motion to Dismiss on November
14, 2012. This matter is set for hearing on January 10, 2013, so the Defendant has more than
the fifteen (15) days he is entitled to per NRS 34.750(4) to respond to the State’s Motion to
Dismiss his untimely Petition.

Neither Defendant’s Petition nor the State’s Response and Motion to Dismiss made
any mention of “good time” credits or AB 510, so Defendant’s reference to “good time”
credits and AB 510 in his instant motion makes no since.

Since Defendant’s Petition is subject to summary dismissal per NRS 34.726, he is not

entitled to appointment of counsel per NRS 34.750 which states in pertinent part:

“la] petition may allege that the Defendant is unable to pay the
costs_of the proceedings or employ counsel. If the court is
satisfied that the allegation of indigency is true and the petition is
not dismissed summarily, the court may appoint counsel at the
time the court orders the filing of an answer and a return. In
making its determination, the court may consider whether:

a% The issues are difficult;

Eb_ The Defendant is unable to comprehend the
proceedings; or

(c) Counsel 1s necessary to proceed with
discovery.” (emphasis adde&{).

il
Yl
il
il
il
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CONCLUSION

Based on the foregoing arguments, Defendant’s Motion for Clarification should be

DENIED.
DATED this 27th day of November, 2012.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney

Nevada Bar #001565

BY /s/ Robert J. Daskas for

DANIELLE K. PIEPER
Chief Deputy District Attorney
Nevada Bar #008610

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 27th day of

November, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM #1052277

HIGH DESERT STATE PRISON

P.O. BOX 650

INDIAN SPRINGS, NV 89018

BY: /s/ R. Johnson

Secretary for the District Attorney’s Office

KC/DP/sam/M-1
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NDOC No. /0.5 2 £ 7~ A~ )
4 (ﬁ; i.k&m—
-’;9 CLERK OF THE COURT

In proper person

INTHE £ (7H T JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE
. COUNTYOF (. [ AR

I‘,‘)‘L\)Q!: ooy A M )

)
Petitioner, ) p.p. pecember 24, 201z
v. )Time: G:00 am

) Case No. ¢, 25( 3%/
) .
The S5TA ‘I’f of AJF}&;\_EL_‘J‘_ ) Dept. No. & / )(

Respondent. )

)

MOTION AND ORDER FOR TRANSPORTATION
OF INMATE FOR COURT APPEARANCE
OR, IN THE ALTERNATIVE,
FOR APPEARANCE BY TELEPHONE OR VIDEO CONFERENCE

Petitioner, 3a ¢ 20 A6 na M , proceeding pro se, requests

that this Honorable Court order transportation for his personal appearance or, in the
alternative, that he be made available to appear by telephone or by video conference
at the hearing in the instant case that is scheduled for 3?%/%3/ ' /Z" ACr S

at 2; 6&/54, .
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In support of this Motion, I allege the following:

1. Iam an inmate incarcerated at ¢

My mandatory release date is /ﬁ > ,52‘ ' /’2’-}1{'2-7

2. The Department of Corrections is required to transport offenders to and
from Court if an inmate is required or requests to appear before a Court in this state.

NRS 209.274 Transportation of Offender to Appear Before Court states:

“1. Except as otherwise provided in this section, when an offender is
required or requested to appear before a Court in this state, the

Department shall transport the offender to and from Court on the day
scheduled for his appearance.

2. If notice is not provided within the time set forth in NRS 50.215, the
Department shall transport the offender to Court on the date scheduled

for his appearance if it is possible to transport the offender in the usual
manrer for the transportation of offenders by the Department. If it is

not possible for the Department to transport the offender in the usual
manner:

(a) The Department shall make the offender available on the date scheduled
for his appearance to provide testimony by telephone or by video conference,
if so requested by the Court.

(b) The Department shall provide for special transportation of the offender to
and from the Court, if the Court so orders. If the Court orders special
transportation, it shall order the county in which the Court is located to
reimburse the Department for any cost incurred for the special transportation.
(c) The Court may order the county sheriff to transport the offender to and
from the Court at the expense of the county.”

3. My presence is required at the hearing because:
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){ I AM NEEDED AS A WITNESS.

My petition raises substantial issues of fact concerning events in which I

participated and about which only I can testify. See U.S. v. Hayman, 342 U.S.

205 (1952) (District Court erred when it made findings of fact concerning

Hayman's knowledge and consent to his counsel’s representation of a witness

against Hayman without notice to Hayman or Hayman's presence at the

evidentiary hearing).
THE HEARING WILL BE AN EVIDENTIARY HEARING.

My petition raises material issues of fact that can be determined only in my

presence. See Walker v. Johnston, 312 U.S. 275 (1941) (government’s contention

that allegations are improbable and unbelievable cannot serve to deny the
petitioner an opportunity to support them by evidence). The Nevada

Supreme Court has held that the presence of the petitioner for habeas corpus

relief is required at any evidentiary hearing conducted on the merits of the

claim asserted in the petition. See Gebers v. Nevada, 118 Nev. 500 (2002).

4. The prohibition against ex parte commmunication requires that [ be present
at any hearing at which the state is present and at which issues concerning the claims
raised in my petition are addressed. U.S. Const. amends. V, V1.

5. If a person incarcerated in a state prison is required or is requested to
appear as a witness in any action, the Department of Corrections must be notified in
writing not less than 7 business days before the date scheduled for his appearance in
Court if the inmate is incarcerated in a prison located not more than 40 miles from
Las Vegas. NRS50.215(4). If a person is incarcerated in a prison located 41 miles or
more from [.as Vegas, the Department of Corrections must be notified in writing not

less than 14 business days before the date scheduled for the person’s appearance in

Court.
6. L LEAT YL /ff,fjél/ is located approximately
& miles from Las Vegas, Nevada.
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7. If there is insufficient time to provide the required notice to the Department
of Corrections for me to be transported to the hearing, I respectfully request that this
Honorable Court order the Warden to make me available on the date of the
scheduled appearance, by telephone, or video conference, pursuant to NRS
209.274(2)(a), so that I may provide relevant testimony and/or be present for the
evidentiary hearing.

8. The rules of the institution prohibit me from placing telephone calls from
the institution, except for collect calls, unless special arrangements are made with
prison staff. Nev. Admin. Code DOC 718.01. However, arrangements for my

telephone appearance can be made by contacting the following staff member at my

institution: £ [/\f/@/ 27K Aé]ﬁf// 705/°
whose telephone number is fA/ (OAT FLLE

Dated this __/ 7 day of /tJué/Y 9, 72.4 , KAE

X Do) Aol

Lpnponr ) Afox frsun’.
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CERTIFICATE OF SERVICE BY MAIL

I, the undersigned, certify pursuant to NRCP 5(b), that on this __/ 7 day of
P4 , L&/ £, 1served the foregoing Motion and Order for

Transportation of Inmate for Court Appearance or, in the Alternative, Motion for
Appearance by Telephone or Video Conference, by mailing a true and correct copy
thereof in a sealed envelope, upon which first class postage was fully prepaid,
addressed to:

LITRTT ATy,

7

' - ’ A s o /.
G sralks AL

and that there is regular communication by mail between the place of mailing and the

recipient address.

N

i

ey, . - s " /—"l
¥ . %}_{’ﬂm " g/‘/" Wi Il

Azﬁnmf; /L S
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding ﬁi@g‘ﬁ//ﬁ[ 4//1/’/

e - e R . A IR .
Liian Fk it £/ /é//%—ﬁﬁ LTS A /f(’:;/?.fm// L Sfitia” i

(Title of Document)

filed in District Court Case number 47 ’;_745'43(5}7'/

F{L Does not contain the social security number of any person.

-OR-

O Contains the social security number of a person as required by:

A. A spedcific state or federal law, to wit:

(State specific law)
_or-

B. For the administration of a public program or for an application

for a federal or state grant.
-~

%//D i 8%

Signature 7/ Bate
Loain’” Y

Print Name

/
&721//7’/' Wi S

Title
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Electronically Filed
11/30/2012 10:45:01 AM

RSPN % j-kg-«mv—
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
DANIELLE PIEPER
Chiet Deputy District Attorney
Nevada Bar #008610
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
g’ 02) 671-2500

ttomey for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-VS- CASE NO: 09C256384
BARRON HAMM, }
£9707761 : DEPT NO: IX
Detfendant.

STATE’S RESPONSE TO DEFENDANT’S PRO PER REQULEST
FOR MOTION TO BE IMMEDIATELY HEARD BY COURT

DATE OF HEARING: DECEMBER 19, 2012
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through DANIELLE PIEPER, Chiet Deputy District Attorney, and hereby
submiits the attached Points and Authorities in Response to Defendant’s Request For Motion
To Be Immediately Heard By Court.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/
/f
7
/

Oz Prograr FilestNeevia Core Docmment Converfer'tempi3683747-43441 19 10010
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 22, 2009, BARRON HAMM (hereinafter “Defendant™) was charged by way

of Indictment with COUNT 1 — Burglary While in Possession of a Firearm (Felony — NRS
205.060); COUNT 2 — Assault With a Deadly Weapon (Felony — NRS 200.471); COUNT 3
— Murder With Use of a Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and
COUNT 4 — Carrying Concealed Firearm or Other Deadly Weapon (Felony — NRS
202.350(1)(d)3)).

On March 12, 2010, Detfendant pled guilty to COUNT 1 — Second Degree Murder
With Use of a Deadly Weapon and COUNT 2 — Assault With a Deadly Weapon. An
Amended Indictment and Guilty Plea Agreement (“GPA”) were filed in open court the same
day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 — to Life with a mimmum parole eligibility off TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-SIX (90) MONTHS for the use of a deadly weapon; and COUNT 2 —
to a maximum of SEVENTY-TWO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS; COUNT 2 to run consecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FIVE (375) DAYS credit for time served. Judgment of Conviction
was filed on May 20, 2010.

Defendant filed an untimely Notice of Appeal on August 5, 2010, and the Nevada
Supreme Court dismissed Detendant’s appeal on September 10, 2010. Remittitur issued on
October 6, 2010.

On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed its Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the District Court denied Defendant’s Motion to Withdraw

Guilty Plea. In the court nunutes from this hearing the court also noted that from February

2 Cobrogram liles\beevia CormDocumenr Comverterirermm3683767-43441 19 130!
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13, 2012, any Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would
attempt to file would be untimely.

On October 31, 2012, Defendant filed a Motion to Appoint Counsel and Petition for
Writ of Habeas Corpus (Post-Conviction). On November 14, 2012, the State filed its
Response and Motion to Dismiss Defendant’s Petition and Response to Defendant’s Motion
for Appointment of Counsel. The matter is set to be heard on January 10, 2013, at 9:00 AM.

On November 16, 2012, Defendant filed a Motion for Clarification. The State filed its
Response on November 27, 2012, The matter is set for hearing on December 10, 2012,

On November 26, 2012, Defendant filed the instant Request for Motion to be
Immediately Heard by Court to which the State’s Response follows.

ARGUMENT

Defendant asks that his Petition for Writ of Habeas Corpus (Post-Conviction) filed on
October 31, 2012, and presently set for hearing on January 10, 2013, be heard immmediately.
Since the State filed 1t’s Response and Motion to Dismiss Defendant’s Untimely Petition on
November 14, 2012, 1t has no objection to this matter being heard ummediately.

CONCLUSION

The State has no objection to this matter being heard immediately.
DATED this 30th day of November, 2012.

Respecttully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY /s/ Danielle Pieper

DANIELLE PIEPER
Chief Deputy District Attorney
Nevada Bar #008610

3 Cobrogram liles\beevia CormDocumenr Comverterirermm3683767-43441 19 130!
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CERTIFICATE OF MAILING
I hereby certity that service of the above and foregoing was made this 30th day of
November, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

BY: /s/R. Johnson
R. JOHNSON
Secretary for the District Attorney’s Office

KC/DP/1j/M-1

4 Cobrogram liles\beevia CormDocumenr Comverterirermm3683767-43441 19 130!
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Electronically Filed
12/11/2012 08:42:20 AM

OPPS Qi i-W

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
DANIELLE PIEPER

Chiet Deputy District Attorney
Nevada Bar #008610

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY,NEVADA

THE STATE OF NEVADA,

Plaintiff,

VS- CASE NO: 09C256384

BARRON HAMM, .
53707761 : DEPT NO: X

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S PRO PER MOTTON FOR
TRANSPORTATION OF INMATE FOR COURT APPEARANCE, OR IN THE
ALTERNATIVE, FOR APPEARANCE BY TELEPHONE OR VIDEO CONFERENCE

DATE OF HEARING: DECEMBER 19,2012
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through DANIELLE PIEPER, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s Pro Per Motion For
Transportation Of Inmate For Court Appearance, Or In The Alternative, For Appearance By
Telephone Or Video Conference.

This Opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, 1f deemed necessary by this Honorable Court.

7
/

Oz Program FilestNeevia CorreDocmment Comverterstermy 37 19579- 4385712100
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 22, 2009, BARRON HAMM (hereinafter “Defendant™) was charged by way

of Indictment with COUNT 1 - Burglary While in Possession of a Firearm (Felony - NRS
205.060); COUNT 2 - Assault With a Deadly Weapon (Felony - NRS 200.471); COUNT 3 -
Murder With Use of a Deadly Weapon (Felony - NRS 200.010, 200.030, 193.165); and
COUNT 4 - Carrying Concealed Firearm or Other Deadly Weapon (Felony - NRS
202.350(1)(d)(3)).

On March 12, 2010, Defendant pled guilty to COUNT 1 - Second Degree Murder
With Use of a Deadly Weapon and COUNT 2 - Assault With a Deadly Weapon. An
Amended Indictment and Guilty Plea Agreement (“GPA”) were filed in open court the same
day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 - to Life with a mimimum parole ehgibility of TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-STX (96) MONTHS for the use of a deadly weapon; and COUNT 2 -
to a maximum of SEVENTY-TWOQO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS; COUNT 2 to run consecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FIVE (375) DAYS credit for time served. Judgment of Conviction
was filed on May 20, 2010.

Defendant filed an untimely Notice of Appeal on August 5, 2010, and the Nevada
Supreme Court dismissed Defendant’s appeal on September 10, 2010. Remuittitur issued on
October 6, 2010.

On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed its Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the District Court denied Defendant’s Motion to Withdraw

Guilty Plea. In the court minutes from this hearing the court also noted that from February

2 CoProgram liles\heevia CormDocumenr Comverrerirenmi3719579-4385712.D0C
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13, 2012, any Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would
attempt to file would be untimely.

On October 31, 2012, Defendant filed a Motion to Appoint Counsel and Petition for
Writ of Habeas Corpus (Post-Conviction). On November 14, 2012, the State filed its
Response and Motion to Dismiss Defendant’s Petition and Response to Defendant’s Motion
for Appointment of Counsel. The matter is set to be heard on January 10, 2013, at 9:00 AM.
On November 16, 2012, Detfendant filed a Motion for Clarification. The State filed its
Response on November 27, 2012, The matter is set for hearing on December 10, 2012,

On November 26, 2012, Defendant filed the instant Request for Motion to be
Imimediately Heard by Court. The matter is set for hearing on December 24, 2012.

On November 30, 2012, Defendant filed the instant Motion For Transportation Of
Inmate For Court Appearance, Or In The Alternative, For Appearance By Telephone Or
Video Conference to which the State’s Response follows.

ARGUMENT

In his Motion, Defendant requests that this Court issue an Order to transport him to
the January 10, 2012, hearing regarding his time-barred Petition for Writ of Habeas Corpus
(Post-Conviction). A defendant must be present only at those hearings in which the Court

deems it necessary to expand the record. See Gebers v. State, 118 Nev. 500, 50 P.3d 1092

(2002). In the instant matter, Defendant has not shown, nor is there 1s any need, for the court
to receive evidence or take testimony from any party before ruling on his Motion for
Clarification. Furthermore, Defendant erroneously asserts in his Motion that this hearing is
an Evidentiary Hearing, which it 1s not. Further, the District Court does not provide for
telephone or video appearances by prison immates. Defendant has not shown why his
presence would be required, therefore, Defendant need not be present and his Motion for
Transportation of Inmate or, in the Alternative, for Appearance by Telephone or Video
Conference should be denied.

/

i

3 CoProgram liles\heevia CormDocumenr Comverrerirenmi3719579-4385712.D0C
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CONCLUSION

Based on the foregoing, the State respectfully requests that Detendant’s Motion For
Transportation Of Inmate For Court Appearance, Or In The Alternative, For Appearance By
Telephone Or Video Conference be DENIED.

DATED this 11th day of December, 2012.

Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY /s/ Danielle Pieper

DANIFLLE PIEPER
Chief Deputy District Attorney
Nevada Bar #008610

CERTIFICATE OF MATLING
I hereby certify that service of the above and foregoing was made this 11th day of

December, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

BY: /s/R. Johnson
R. JOHNSON
Secretary for the District Attorney’s Oftice

KC/DP/r)/M-1
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Electronically Filed
01/17/2013 08:11:52 AM

ORDR e . % i-%‘m—-—
STEVEN B. WOLFSON a

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

FRANK PONTICELLO

Chief D%)uty District Attorney

Nevada Bar #00370

200 Lewis Avenue

Las Vegas, NV 89155-2212

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

-vs- CASE NO: (C256384
BARRON HAMM, DEPT NO: IV
#2707761

Defendant.

ORDER DENYING DEFENDANT’S PRO PER REQUEST FOR MOTION TO BE
IMMEDIATELY HEARD BY COURT

DATE OF HEARING: DECEMBER 19, 2012
TIME OF HEARING: 9:00 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
19th day of December, 2012, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through FRANK
PONTICELLO, Chief Deputy District Attorney, and good cause appearing therefor,

/1!
/i
7
/i
il
il
i
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IT IS HEREBY ORDERED that the Defendant’s Pro Per Request For Motion To Be
Immediately Heard By Court, shall be, and it is DENIED, hearing set for January 10, 2013
STANDS.

o U(“f{’”
DATED this _| day of January, 2013.

Fker

STEVEN B, WOLFSON | ' Tz :
Clark County Distrigt Attorney c%‘ia'

ar #00156
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339




S o 00 N1 Y B W e

gqc\mpww—-o\ooo\]oxu-pwwa—-

to:

rj/M-1

CERTIFICATE OF SERVICE

I certify that on the 16th day of January, 2013, I mailed a copy of the foregoing Order

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

—
BY: K %A@—
: "R JOT ON

Secreta

340

for the District Attorney’s Office
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Electronically Filed
01/29/2013 10:37:13 AM

ORDR éﬂ e
STEVEN B. WOLFSON Q%-— 3
Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

JONATHAN COOPER

Deputy District Attorney

Nevada Bar #012195

200 Lewis Avenue

Las Vegas, NV 89155-2212

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

-V§- CASE NO: (256384
BARRON HAMM, DEPT NO: XI
#2707761

Defendant.

ORDER DENYING DEFENDANT’S PRO PER MOTION FOR TRANSPORTATION OF
INMATE FOR COURT APPEARANCE, OR IN THE ALTERNATIVE, FOR
APPEARANCE BY TELEPHONE OR VIDEO CONFERENCE

ORDER DENYING DEFENDANT’S PRO PER MOTION FOR CLARIFICATION
DATE OF HEARING: JANUARY 10, 2013

TIME OF HEARING: 9:00 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
10th day of January, 2013, the Defendant not being present, IN PROPER PERSON,
Defendant’s presence being WAIVED, the Plaintiff being represented by STEVEN B.
WOLFSON, District Attorney, through JONATHAN COOPER, Deputy District Attorney,
and good cause appearing therefor,

IT IS HEREBY ORDERED that the Defendant’s Pro Per Motion For Transportation
Of Inmate For Court Appearance, Or In The Alternative, For Appearance By Telephone Or
Video Conference, shall be, and it is DENIED, as it does not entertain oral argument in these

matters.
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COURT FURTHER ORDERED, Decfendant’s Pro Per Motion For Clarification, shall

be, and it is DENIED. f’

DATED this Ag day of J anuary 2013.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001

gputy District Attorney
Nevada Bar #012195
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CERTIFICATE OF SERVICE

I certify that on the 2%th day of January, 2013, I mailed a copy of the foregoing Order

BARRON HAMM #1052277
HIGH DESERT STATE PRISON

P.O. BOX 650

INDIAN SPRINGS, NV 89018

ov. B Dolon

R. JO ON

Secretary for the District Attorney’s Office

343

PAWPDOCS\ORDR\FORDR\209\20927506.doc




o R - I = UV T - '~ B O R

[\ TR 5 TR N TN NG TR 6 TR N EE NG TR N5 T S R T T T ]
(- - B T~ N U T O PV N L =~ - - S I = S U, B S VL R N e L

Electronically Filed
01/29/2013 10:31:02 AM

g’ll“}SDV%N B. WOLFSON Q%‘- b Bbrsinn

Clark County District Attorne

Nevada Bart)i;001565 Y CLERK OF THE COURT
JONATHAN COOPER

Deputy District Attorney

Nevada Bar #012195

200 Lewis Avenue

Las Vegas, Nevada 89155 2212

(702) 671- 2500 &

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

-Vs- CASE NO: 09C256384
BARRON HAMM, | DEPT NO: IX
#2707761

Defendant.
FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDER
DATE OF HEARING: JANUARY 10, 2013

TIME OF HEARING: 9:00 A.M,

THIS CAUSE having come on for hearing before the Honorable JUDGE JENNIFER
TOGLIATTI, District Judge, on the 10th day of January, 2013, the Petitioner not being
present, PROCEEDING IN FORMA PAUPERIS, the Respondent being represented by
STEVEN B. WOLFSON, Clark County District Attorney, by and through JONATHAN
COOPER, Deputy District Attorney, and the Court having considered the matter, including
briefs, transcripts, no arguments of counsel, and documents on file herein, now therefore, the
Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT
1. On July 22, 2009, BARRQN' HAMM (hereinafier “Defendant™) was charged

by way of Indictment with COUNT 1 — Burglary While in Possession of a Fircarm (Felony —
NRS 205.060); COUNT 2 — Assault With a Deadly Weapon (Felony — NRS 200.471),

PAWPDOCS\FOR\QONS0927501 .doc
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COUNT 3 — Murder With Use of a Deadly Weapon (Felony — NRS 200.010, 200.030,
193.165); and COUNT 4 — Carrying Concealed Firearm or Other Deadly Weapon (Felony —
NRS 202.350(1)}d)(3)).

2. On March 12, 2010, Defendant pled guilty to COUNT 1 — Second Degree
Murder With Use of a Deadly Weapon and COUNT 2 — Assault With a Deadly Weapon. An
Amended Indictment and Guilty Plea Agreement (“GPA™) were filed in open court the same
day. |

3. On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 - to LIFE with a minimum parole eligibility of TEN (10} YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-SIX (96) MONTHS for the use of a deadly weapon; and COUNT 2 —
to a maximum of SEVENTY TWO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS COUNT 2 to run consecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FIVE (375) DAYS credit for time served. Judgment of Conviction
was filed on May 20, 2010.

4. Defendant ﬁl?d an untimeiy Notice of Appeal on August 5, 2010, and the
Nevada Supreme Court disr_nissed’Defendant’s appeal on September 10, 2010. Remittitur
issued on October 6, 2010. o

5. On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed its Opposmon to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the DlStI‘lCt Court demed Defendant’s Motion to Withdraw
Guilty Plea. In the court minutes from this hearing the court noted that by that time, any
Pectition for Writ of Habeas Corpus (Post-Conviction) Defendant would attempt to file would
be untimely.

6. On Octol;er 31, 20 12, Def(;,ndant filed a Motion to Appoint Counsel and
Petition for Writ of Habeas Corpiuls (Post-Conviction) to which the State filed its Response
and Motion to Dismiss on November 14, 2012. The Court entertained Defendant’s Petition

on January 10, 2013.

2 PAWPDOCS\FOR90990927501 . doc

345




O e 1 o AW N

| T N TR N TR N T N T o T N R N T N R Sy e e
oo ~1 N oL R W N = OO e NN W N = D

7. Defendant Petition was time barred pursuant to NRS 34.726.

8. Defendant did not show good cause for the late filing of his Petition.

9. Defendant was not entitled to the appointment of counsel as he failed to
demonstrate that any petition he might file would not be dismissed summarily as untimely
per NRS 34.726 or that any requested review would not be frivolous.

C’ONCLUSIONS OF LAW

1. Pursuant to NRS 34,726:.

1. Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
ugyreme Court issues its remittitur. For the tpmﬁoses of this

subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

%a) That the delay is not the fault of the petitioner; and

b)  That dismissal of the petition as untimely will
unduly prejudice the petitioner.

2. The Supreme Court of Nevada has held that NRS 34.726 should be construed
by its plain meaning. Pellegrini v. State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001). As

per the language of the statute, the one-year time bar proscribed by NRS 34.726 begins to
run from the date the judgment of_wcoriviction is filed or a remittitur from a timely direct

appeal is filed. Dickerson v. State, i'l'4 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

3. The one-year time limit for preparing petitions for post-conviction relief under

NRS 34.726 is strictly applied. In ‘Gonzales v. State,. 118 Nev. 590, 53 P.3d 901 (2002), the

Nevada Supreme Court rejécted a habeas petition that was filed two (2) days late despite
evidence presented by the defendgm that he purchased postage through the prison and
mailed the Notice within the one;y:éar time limit. The Petition in this case was filed over a
vear late. o

4. The Nevada Supreme Court has held that the district court has a duty to

consider whether a defendant’s post-conviction petition claims are procedurally barred.

State v. Eighth Judicial District Court, 121 Nev. 225, 112 P.3d 1070 (2005). The Court

3
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found that “[a]pplication of the statutory procedural default rules to post-conviction habeas
petitions is mandatory,” noting:

Habeas corpus petitions that are.filed many years after conviction

are an unreasonable burden on the criminal justice system. The

necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

121 Nev. at 231, 112 P.3d at 1074. Additionally, the Court noted that procedural bars
“cannot be ignored [by the district court] when properly raised by the State.” 121 Nev. at
233, 112 P.3d at 1075. The Nevada Supreme Court has granted no discretion to the district
courts regarding whether to apply the statutory procedural bars; the rules must be applied.

5. Generaily, ‘good ca\uscf means a ‘substantial reason; one that affords a legal
excuse.”” Hathaway v, State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) guoting Colley v.
State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989). “In order to demonstrate good cause,

a petitioner must show that an impediment external to the defense prevented him or her from
complying with State p.rocedural default rules.” Hathaway, 71 P.3d at 506 citing Pellegrini v.
State, 117 Nev. 860, 886-87, 34 P3d 519, 537 (2001); Lozada v. State, 110 Nev. 349, 353,
871 P.2d 944, 946 (1994); Passanisi.v. Director, 105 Nev. 63, 66, 769 P.2d 72, 74 (1989).

An impediment external to the defense can be demonstrated by a showing “that the factual or
legal basis for the claim was not reasonably available to counsel or that some interference by
officials made compliance impracticable.” Hathaway, 71 P.3d at 506.

6. In Coleman v. Thompson, 5._01 U.S. 722 (1991), the United States Supreme
Court ruled that the Sixth Ameﬁdmeht i)lfovides no right to counsel in post-conviction
proceedings. In McKague v. Warr;len, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada
Supreme Court similarly observed that “[t]he Nevada Constitution...does not guarantee a
right to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s
right to counsel provision E'IS. being coextensive with the Sixth Amendment to the United

States Constitution.”
1/
i
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7. NRS 34.750 provides, in pertinent part:

[a] petition may allege that the Defendant is unable to pay the

costs_of the proceedings or employ counsel. If the court is
satisfied that the allegation of indigency is true and the petition is
not dismissed summarily, the court may appoint counsel at the
time the court orders the filing of an answer and a return. In
making its determination, the court may consider whether:

(a% The issues are difficult;

b The Defendant is unable to comprehend the

proceedings; or
(c)  Counsel is necessary to proceed with discovery,

2. Under NRS 34.750, it is clear that the court has discretion in determining
whether to appoint counsel if the petition is not summarily dismissed. McKague specifically
held that, with the exception of cases in which appointment of counsel is mandated by
statute, one does not have “[a]ny constitutional or statutory right to counsel at all” in post-
conviction proceedings. Id. at 164.

9. The Nevada Supreme Court has observed that a petitioner “must show that the
requested review is not frivolous before he may have an attorney appointed.” Peterson v.
Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS
177.345(2)). :

. ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction

Relief shall be, and it is, hereby denied.

%
DATED this o‘2 8 day of January, 2013.

STEVEN B. WOLFS€X
Clark County District A ey
NevadaBar #001565

Deput
Nevada Bar #012195
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CERTIFICATE OF SERVICE

I certify that on the 17th day of January, 2013, 1 mailed a copy of the foregoing

proposed Findings of Fact, Conclusions of Law, and Order to:

KC/C/jr/M-1

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
- P.O. BOX 650
INDIAN SPRINGS, NV 89018

R. JOHN

ﬁYz Q&‘@%&m

Secretary for the District Attorney’s Office
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DISTRICT COURT CLERHK OF THE COURT

CLARK COUNTY, NEVADA
BARRON HAMM,
Petitioner,
Case No: 09C256384
Vs, Depl No: IX

V
THE STAIE OF NEVADA, NOTICE OF ENTRY OF FINDINGS OF

R dent FACT, CONCLUSIONS OF LAW AND
cspondent, ORDER

PLEASE TAKE NOTICE that on January 29, 2013, the court entered a decision or order in this matter,
a true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice 1s
mailed to you. This notice was mailed on February 4, 2013,

STEVEN D, GRIERSON, CLERK OF THE COUKT

ooz oL eve

Teodora Jones, Deputy Clerk

CERTIFICATE OF MATLING

I hereby certity that on this 4 day of February 2013, T placed a copy of this Notice of Entry in:

The bin(s) located in the Office of the District Court Clerk of:
Clark Ciounty District Attorney’s Office
Attomney General’s Office — Appellate Division-

[ The United States mail addressed as follows:

Barron Hamm # 1052277
P.O. Box 650
Indian Springs, NV 89018

Mpodvei o cee

Teodora Jones, Deputy Clerk
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Electronically Filed
01/29/2013 10:31:02 AM

ORDR )
STEVEN B. WOLFSON Q- 4 s

Clark County District Attorne CLE

Nevada Bar)#;001565 Y RicOr THE ColiRt
JONATHAN COOPER

Deputy District Attorney

Nevada Bar #012195

200 Lewis Avenue

Las Vegas, Nevada 89155 2212

(702) 671 -2500 :

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

-V§- ' CASE NO: 09C256384
BARRON HAMM, DEPT NO: 1X
#2707761

Defendant.
FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDER
DATE OF HEARING: JANUARY 10, 2013

TIME OF HEARING: 9:00 A.M.

THIS CAUSE having come on [or hearing before the Honorable JUDGE JENNIFER
TOGLIATTI, District Judge, on the <10th day of January, 2013, the Petitioner not being
present, PROCEEDING IN FORMA PAUPERIS, thc Respondent being represented by
STEVEN B. WOLFSON, Clark County District Attorney, by and through JONATHAN
COOPER, Deputy District Attorney, and the Court having considered the matter, including
briefs, transcripts, no arguments of counsel, and documents on file herein, now therefore, the
Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT
1. On July 22, 2009, BARRON HAMM (hereinafier “Defendant”) was charged

by way of Indictment with COUNT 1 — Burglary While in Possession of a Fircarm (Felony —
NRS 205.060); COUNT 2 — Assault’ With a Deadly Weapon (Felony — NRS 200.471);

PAWPDOCS\WFOFR\HIN90927501 .doc
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COUNT 3 — Murder With Use of a Deadly Weapon (Felony — NRS 200,010, 200.030,
193.165); and COUNT 4 — Carrying Concealed Firearm or Other Deadly Weapon (Felony —
NRS 202.350(1)d)3)).

2. On March 12, 2010, Defendant pled guilty to COUNT | — Second Degree
Murder With Use of a Deadly Weapon and COUNT 2 — Assault With a Deadly Weapon. An
Amended Indictment and Guilty Plea Agreement (“GPA™) were filed in open court the same
day.

3. On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 - to LIFE with a minimum parole eligibility of TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-SIX (96) MONTHS for the use of a deadly weapon; and COUNT 2 —
to a maximum of SEVENTY-TWO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS; COUNT 2 to run consecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FIVE (3%’5) DAYS credit for time served. Judgment of Conviction
was filed on May 20,2010,

4, Defendant filed an untimeTy Noticc of Appeal on August 5, 2010, and the
Nevada Supreme Court disllnissed’Defendant’s appeal on September 10, 2010. Rcmittitur
1ssued on October 6, 2010. o

5. On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed ifs Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the D'istrict Court denied Defendant’s Motion to Withdraw
Guilty Plea. In the court minutes from this hearing the court noted that by that time, any
Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would attempt to file would
be untimely.

6. On Octoﬁer 31, 20 lé, Deféndant filed a Motion to Appoint Counsel and
Petition for Writ of I'Iabeas Corpﬁs (Post-Conviction) to which the State filed its Response
and Motion to Dismiss on November 14, 2012. The Court entertained Defendant’s Petition

on January 10, 2013.

2 PAWPDOCS\FORQONQ092750 1 dow

352




[ - T N, I o S O | S T N

[ TR 6 TR N TR N T O SN (NG TR 5 R N T N T S T e e e
o ~1 NOh R W N = oD 0~ R W N = O

7. Defendant Petition was time barred pursuant to NRS 34.726.

8. Defendant did not show good cause for the late filing of his Petition.

9. Defendant was not entitled to the appointment of counsel as he failed to
demonstrate that any petition he might file would not be dismissed summarily as untimely
per NRS 34.726 or that any requested review would not be frivolous.

C’ON_CLUSION_S OF LAW

1. Pursuant to NRS 34.726:

1. Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remittitur. For the tpurﬁ)oses of this
subsection, good cause for delay exists if the pctitioncr
demonstrates to the satisfaction of the court:

ga% That the delay is not the fault of the petitioner; and

b That dismissal of the petition as untimely will
unduly prejudice the petitioner.

2. The Supreme Court of Nevada has held that NRS 34.726 should be construed
by its plain meaning. Pellegrini v. State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001). As

per the language of the statute, the one-year time bar proscribed by NRS 34.726 begins to
run from the date the judgment of chriviction is filed or a remittitur from a timely direct

appeal is filed. Dickerson v. State, i"1'4 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

3. The one-year time limit for preparing petitions for post-conviction relief under

NRS 34.726 is strictly applied. In ’Gonzalcs v. State,. 118 Nev. 590, 53 P.3d 901 (2002), the

Nevada Supreme Court rejécted a habeas petition that was filed two (2) days late despite
evidence presented by the defendant that he purchased postage through the prison and
mailed the Notice within the one—yic;ar time limit. The Petition in this case was filed over a
year late. .

4, The Nevada Supreme Court has held that the district court has a duty to

consider whether a defendant’s post-conviction pctition claims are procedurally barred.

State v. Eighth Judicial District Court, 121 Nev. 225, 112 P.3d 1070 (2005). The Court

3
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found that “[a]pplication of the statutory procedural default rules to post-conviction habeas
petitions is mandatory,” noting:

Habeas corpus petitions that are.filed many years after conviction

are an unreasonable burden on the criminal justice system. The

necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

121 Nev. at 231, 112 P.3d at 1074, Additionally, the Court noted that procedural bars
“cannot be ignored |by the district court] when propetly raised by the State.” 121 Nev. at
233, 112 P.3d at 1075. The Nevada Supreme Court has granted no discretion to the district
courts regarding whether to apply the statutory procedural bars; the rules must be applied.

5. Genera.ily, ‘good ca\uscf means a ‘substantial reason; one that affords a legal
excuse.’” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003} quoting Colley v.
State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989). “In order to demonstrate good cause,

a petitioner must show that an impediment external to the defense prevented him or her from
complying with State p.roccdural dcfault rulcs,” Hathaway, 71 P.3d at 506 citing Pellegrini v.
State, 117 Nev. 860, 886;87, 34 P.3d 519, 537 (2001); Lozada v. State, 110 Nev. 349, 353,
871 P.2d 944, 946 (1994); Passanisi.v. Director, 105 Nev. 63, 66, 769 P.2d 72, 74 (1989).

An impediment external to the defense can be demonstrated by a showing “that the factual or
legal basis for the claim was not reasdnably available to counsel or that some interference by
officials made compliance impracticable.” Hathaway, 71 P.3d at 506.

6. In Coleman v. 'l'hompson, 5._()1 U.S. 722 (1991), the Unitéd States Supreme
Court ruled that the Sixth Amehd_ment ];rovides no right to counsel in post-conviction
proceedings. In McKague v. War’éien, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada
Supreme Court similarly observed that “[t]he Nevada Constitution...does not guarantee a
right to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s
right to counsel provision as being coextensive with the Sixth Amendment to the United

States Constitution.”
/H
1
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7. NRS 34.750 provides, in pertinent part:

[a] petition may allege that the Defendant is unable to pay the

costs_of the proceedings or employ counsel. If the court is

satisficd that the allegation of indigency is true and the petition is

not dismissed summarily, the court may appoint counsel at the

time the court orders the filing of an answer and a return. In

making its determination, the court may consider whether:

(a% The 1ssues are difficult;
b The Defendant is unable to comprehend the
proceedings; or
{(¢)  Counsel is necessary to proceed with discovery.

8. Under NRS 34.750, it is clear that the court has discretion in determining
whether to appoint counsel if the petition is not summarily dismissed. McKague specifically
held that, with the exception of cases in which appointment of counsel is mandated by
statute, one does not have “[a]ny constitutional or statutory right to counsel at all” in post-
conviction proceedings. Id. at 164.

9. The Nevada Supreme Court has observed that a petitioner “must show that the
requested review is not frivolous before he may have an attorney appointed.” Peterson v.
Warden, Nevada Statc Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS
177.345(2)). !

ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction

Relief shall be, and it is, hereby denied.

F-
DATED this J 8 day of January, 2013.

STEVEN B. WOLF
Clark County District A ey
Neva r #001565 ™

eputy District Attorney
Nevada Bar #012195
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CERTIFICATE OF SERVICE

I certify that on the 17th day of January, 2013, 1 mailed a copy of the foregoing

proposed Findings of Fact, Conclusions of Law, and Order to:

KC/IC/ir/M-1

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650
INDIAN SPRINGS, NV 89018

R. JOHN

BY: Q %%A&ﬂ\
HNSON

Secretary for the District Attorney’s Office
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

* & * *

THE STATE OF NEVADA VS CASE NO.: 09C256384
BARRON HAMM DEPARTMENT 11

CRIMINAL ORDER TO STATISTICALLY CLOSE CASE
Upon review of this matter and good cause appearing,
IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to
statistically close this case for the following reason:

DISPOSITIONS:
Nolle Prosequi (before trial)
Dismissed (after diversion)
Dismissed (before trial)
Guiity Plea with Sentence (before trial)
Transferred (before/during trial)
Bench (Non-Jury) Trial
[] Dismissed (during trial)
[]  Acquittal
[[]  Guilty Plea with Sentence (during trial)
[[]  Conviction
Jury Trial
[(]  Dismissed (during trial)
]  Acquittal
[]  Guilty Plea with Sentence (during trial)
[]  Conviction

]

L0

]

X Other Manner of Disposition

DATED this 4th day of February, 2013.

T 0N ()
ELIZAB ONZAUE
DISTR (€]

357




FEB 22 2us
CLERKOF THECOURT

RECHVE

. &

it =L

1” i;ﬁEQQL\SHQE&M 3G 108722} 7 ED

In Proper Person FEB z 2 2[]13
2|P.0. Box 650 H.D.S.P. ]
g Indian Springs, Nevada 89018 %g%
4 "
) DISTRICT COURT I -— -

NOASC
6 COUNTY NEVADA ;;g;;agl Appeal (crimina)
{ AN
8||ATATE oF Wevada ,
9 ?icxinfl"irF : Case No. Q”ZSLV*‘SS/C/
10 -V~ Dept.No. F A\
I == Docket
11 L) : 4] ZZ; ’
12 mggzngiﬁ )
/

13 Il
14 NOTICE OF APPEAL
15 . Notice 18 hereby given that the “hg}'@_f\p‘a ﬂ+ . f}?}lkrraf)
16 H-A N\,N\ » by and through himself in proper person, does now appeal
17' to the Supreme Court of the State of Nevada, the decision of the District
18 | court B2 r\}lr.,‘ ot Pe}.\{"aof\ For A vt ~F HA %ﬁ/ﬂﬂb carf’u,f‘s

. . - ! . —
Postconvichon celick 2 APpiontwent af g el

[
o0

3

'7

21 || pated this date, A, n¥ Fﬁbu(\r—f{ ; 72N /2 .

22 i

23 Respectfully Submitted,
24

26 ; I}nbgr%gez%erson

27

28

358




o

AFFIRMATION
Pursuant to NRS 239B.030
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3 Contains the social security number of a person as required by:
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B. For the administration of a public program or for an application
for a federal or state grant.
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ASTA Q%u ilgg“"““'-‘

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA
STATE OF NEVADA,
Case No: 09C256384
Plaintiff{s), Dept No: XI
Vs,
BARRON HAMM,
Defendant(s).

CASE APPEAL STATEMENT

1. Appellant(s); Barron Hamm
2. Judge: Jennifer Togliatti

3. Appellant(s): Barron Hanmun
Counscl:

Barron Hamm #105227
P.O. Box 650
Indian Springs, NV 89070

4. Respondent: The State of Nevada
Counsel:

Steven B. Wollson, Districl Allomey
200 Lewis Ave.

Las Vegas, NV 89101

(702) 671-2700

5. Respondent’s Attormey Licensed in Nevada: Yes

6. Appellant Represented by Appointed Counsel In District Court: Yes
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10.

11

12,

Appcllant Represented by Appointed Counscl On Appcal: NFA
Appellant Granted Leave to Proceed in Forma Pauperis: N/A

Date Commenced in District Court: July 22, 2009

Brief Description of the Nature of the Action: Criminal

T'ype of Judgment or Order Being Appealed: Post-Conviction Relief
Previous Appeal: Yes

Supreme Court Docket Number(s): 56559

Child Custody or Visitation: N/A

Dated This 26 day of February 2013.

Steven D. Grierson, Clerk of the Court

sV e a—

[Teather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512
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OPPS % j-kg-«mv—
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
DANIELLE PIEPER
Chiet Deputy District Attorney
Nevada Bar #008610
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
g 02) 671-2500

ttomey for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
mVS- CASE NO:  09C256384
BARRON HAMM, }
£9707761 : DEPT NO: XI
Detfendant.

STATE’S OPPOSITION TO DEFENDANT’S PRO PER MOTION
FOR RECONSIDERATION & APPOINTMENT OF COUNSEL

DATE OF HEARING: MARCH 18, 2013
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through DANIELLE PIEPER, Chiet Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s Pro Per Motion for
Reconsideration and Appointment of Counsel.

This opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

/
/f
7
/

Oz Prograr FilestNeevia Core Docmmnent Converterttermnpi4061195-4 78651410010
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 22, 2009, BARRON HAMM (hereinafter “Defendant™) was charged by way

of Indictment with COUNT 1 — Burglary While in Possession of a Firearm (Felony — NRS
205.060); COUNT 2 — Assault With a Deadly Weapon (Felony — NRS 200.471); COUNT 3
— Murder With Use of a Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and
COUNT 4 — Carrying Concealed Firearm or Other Deadly Weapon (Felony — NRS
202.350(1)(d)(3)).

On March 12, 2010, pursuant to negotiations, Defendant pleaded guilty to COUNT 1
— Second Degree Murder With Use of a Deadly Weapon and COUNT 2 — Assault With a
Deadly Weapon. An Amended Indictment and Guilty Plea Agreement (“GPA”™) were filed
in open court the same day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 — to Life with a mimmum parole eligibility of TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-SIX (96) MONTHS for the use of a deadly weapon; and COUNT 2 —
to a maximum of SEVENTY-TWO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS; COUNT 2 to run consecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FIVE (375) DAYS credit for time served. The Judgment of
Conviction was filed on May 20, 2010.

Defendant filed an untimely Notice of Appeal on August 5, 2010, which the Nevada
Supreme Court dismissed on September 10, 2010. Remittitur issued on October 6, 2010.

Defendant filed a Motion to Withdraw his guilty plea on February 13, 2012. The
State opposed Defendant’s motion on February 22, 2012, and the Court denied Defendant’s
niotion on February 24, 2012.

Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) and Motion
for Appointment of Counsel on October 31, 2012. The State filed its Response and Motion

to Dismiss Defendant’s petition and Motion for Counsel on November 14, 2012, On January

2 CoProgram liles\beevia CormDocumenr ComverterirernmdGaT193-4784514 120!
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10, 2013 the Court denied Defendant’s post-conviction petition as time barred with no good
cause showing and denied Defendant’s Motion to Appoint Counsel. Findings of Fact,
Conclusions of Law, and Order issued on January 29, 2013 and the Notice of Entry was filed
on February 4, 2013. On February 22, 2013, Defendant filed a Notice of Appeal to the
Nevada Supreme Court.
Detfendant filed the instant Motion tfor Reconsideration and Appointment of Counsel
on February 25, 2013. The State responds as follows:
ARGUMENT

L. THE DISTRICT COURT DOES NOT HAVE JURISDICTION TO CONSIDER
DEFENDANT’S MOTION.

Jurisdiction in an appeal is vested solely in the Nevada Supreme Court until the
remittitur issues to the District Court. Under the relevant statutes, the Nevada Supreme
Court has control and supervision of an appealed matter from the filing of the notice of
appeal until the issuance of the certificate of judgment. NRS 177.155; 177.305; Buftington
v. State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994).

On February 22, 2013, Defendant filed a Notice of Appeal of the district court’s
denial of his Petition for Writ of Habeas Corpus (Post-Conviction) and Motion to Appoint
Counsel. As a result, the district court no longer has jurisdiction to entertain the instant
Motion for Reconsideration and Appointment ot Counsel until Remittitur in his Nevada
Supreme Court case issues. Defendant’s request for appointment of counsel in the instant
matter must be directed to the Nevada Supreme Court. See NRS 177.155.

/
/
i/
i/
/
/
/

3 CoProgram liles\beevia CormDocumenr ComverterirernmdGaT193-4784514 120!
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CONCLUSION

For the foregoing reasons, the State respectfully requests that Defendant’s Motion for

Reconsideration and for Appointment of Counsel be dismissed.

DATED this 15th day of March, 2013.

Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY /s/ Pamela Weckerly for

DANIELLE PIEPER
Chief Deputy District Attorney
Nevada Bar #008610

CERTIFICATE OF MAILING

I hereby certity that service of the above and foregoing was made this 15th day of

March, 2013, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

GS/DP/rj/M-1

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

BY: /s/R. Johnson
R. JOHNSON
Secretary for the District Attorney’s Office

4 CoProgram liles\beevia CormDocumenr ComverterirernmdGaT193-4784514 120!
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STEVEN B. WOLFSON Electronically Filed

Clark County District Attorney - 04/19/2013 12:07:09 PM
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Deputy District Attorney .

Nevada Bar #009581 Qi

200 Lewis Avenue CLERK OF THE COURT

Las Vegas, NV 89155-2212
(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

-vs- CASE NO: (256384
BARRON HAMM, DEPT NO: XI
#2707761

Defendant.

ORDER DENYING DEFENDANT’S PRO PER MOTION FOR RECONSIDERATION;
AND FOR APPOINTMENT OF COUNSEL FOR "DIRECT APPEAL"

DATE OF HEARING: MARCH 18, 2013
TIME OF HEARING: 9:00 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
18th day of March, 2013, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through
TREVOR HAYES, Deputy District Attorney, without argument, based on the pleadings and

~

good cause appearing therefor,

il
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PAWPDOCS\ORDR\FORDR\WOSMI092 7507 . doc
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’ N Bar #00156

STEVEN B. WOKFSON
Clark County Disttict Attorney

Deputy District Attorney
Nevada Bar #009581

IT IS HEREBY ORDERED

375

that the Defendant’s Pro Per Motion For
Reconsideration; And For Appointment Of Counsel For "Direct Appeal”, shall be, and it is
DENIED as the Court currently has no jurisdiction to entertain the Motion as the appeal has

‘ already been filed of the Order which is being sought for reconsideration.

DATED this I day om

2013.

DIST UDGE
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CERTIFICATE OF SERVICE

I certify that on the 19th day of April, 2013, I mailed a copy of the foregoing Order

to:

BY:

rj/M-1

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

R7JOHNSGN
Secretary for the District Attorney’s Office
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DAVID ROGER
Clark County District Attorney
Nevada Bar #002781
SONIA JIMENEZ
Chief Deputy District Attorney
Nevada Bar #008818
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
EZOZ) 671-2500

ttorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff,
-v§- Case No.
Dept. No.
BARRON HAMM,
#2707761
INDICTMENT
Defendant(s).

St o S et

COUNTY OF CLARK
The Defendant(s) above named, BARRON HAMM, accused by the Clark County

Grand Jury of the crimes of BURGLARY WHILE IN POSSESSION OF A FIREARM
(Felony - NRS 205.060); ASSAULT WITH A DEADLY WEAPON (Felony - NRS
200.471); MURDER WITH USE OF A DEADLY WEAPON (Felony — NRS 200.010,
200.030, 193.165); and CARRYING CONCEALED FIREARM OR OTHER DEADLY
WEAPON (Felony - NRS 202.350 (1)(d)(3)); committed at and within the County of Clark,
State of Nevada, on or about the 3rd day of May, 2009, as follows:

i

/17

STATE OF NEVADA %
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COUNT 1 - BURGLARY WHILE IN POSSESSION OF A FIREARM

did then and there wilfully, unlawfully, and feloniously enter, while in possession of a
firearm, with intent to commit assault and/or assault with use of a deadly weapon, that
certain building occupied by JAZMIN FLEMMING and/or JARED FLEMMING, located at
2675 Nellis Avenue, # 1142, Clark County, Nevada.
COUNT 2 - ASSAULT WITH A DEADLY WEAPON

did then and there wilfully, unlawfully, feloniously and intentionally place another
person, to-wil: JARED FLEMMING and/or HEATHER HERNANDEZ and/or TYJUAN
BELL and/or MALIIQUE HALEY and/or MICHAEL VILLANUEVA, in reasonable
apprehension of immediate bodily harm with use of a deadly weapon, to-wit; a firearm, by
pointing the firearm at said individuals and yelling for everyone to get on the ground and/or
for everyone to lay on the ground.
COUNT 3 - MURDER WITH USE OF A DEADLY WEAPON

did then and there wilfully, feloniously, without authority of law, and with malice
aforethought, kill JARED FLEMMING, a human being, by shooting the said JARED
FLEMMING in the back, with a deadly weapon, to-wit: a firearm, the said actions of the
Defendant resulting in the death of the said JARED FLEMMING, the Defendant being
responsible under one or more of the following principles of criminal liability, to-wit: (1) by
having premeditation and deliberation in its commission; and/or (2) the killing occurring
during the perpetration or attempted perpetration of a burglary.
/1l
i
/i
iy
11/
/17
11/
/17

2 PAWPDOCSAINDS09\S0927501 . doc
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COUNT 4 - CARRYING CONCEALED FIREARM OR OTHER DEADLY WEAPON

did then and there wilfully, intentionally, unlawfully and feloniously carry concealed

upon his person, a firearm or other deadly weapon, to-wit: a handgun.

DATED this day of July, 2009.

ENDORSEMENT: A True Bill

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

BY

SONIA JIMENEZ
Chief Deputy District Attorney
Nevada Bar #008818

Foreperson, Clark County Grand Jury

3 PAWPDOCSMND\909'90927501.doc
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Names of witnesses testifying before the Grand Jury:

DA#09AGJ036X/09F09275X/ds
LVMPD EV# 0905030318
(TK5)

PAWPDOCS\ININGQ9G0927501.doc
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INSTRUCTION NO.
Every person who, by day or night, enters any house, room or apartment
with the intent to commit assault therein has committed the crime of Burglary.
“Assault” means intentionally placing another person in reasonable

apprehension of immediate bodily harm.

INSTRUCTION NO.

It is not necessary that the State prove the defendant actually committed an
assault inside the house, room or apartment, after he entered in order for you to
find he has committed the crime of burglary. The gist of the crime of burglary is
the unlawful entry with criminal intent. Therefore, a burglary was committed if
the defendant entered the house, room or apartment with the intent to commit an

assault regardless of whether or not that crime occurred.

INSTRUCTION NO.
Consent to enter is not a defense to the crime of burglary so long as it is

shown that entry was made with the specific intent to commit an assault therein.

INSTRUCTION NO.

Every person who commits the crime of burglary, who has in his
possession or gains possession of any firearm or deadly weapon at any time during
the commission of the crime, at any time before leaving the structure, or upon
leaving the structure, has committed the crime of burglary while in possession of a

weapon.
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INSTRUCTION NO.
"Deadly weapon" means any instrument which, if used in the ordinary
manner contemplated by its design and construction, will or is likely to cause
substantial bodily harm or death, or, any weapon, device, instrument, material or
substance which, under the circumstances in which it is used, attempted to be used

or threatened to be used, is readily capable of causing substantial bodily harm or

death.

INSTRUCTION NO.

An Assault With a Deadly Weapon is an intentional placing of another
person in rcasonable apprehension of immediate bodily harm, by or through the
use of a deadly weapon.

To constitute an assault, it is not necessary that any actual injury be

inflicted.

INSTRUCTION NO.
Murder is the unlawful killing of a human being, with malice aforethought,
cither express or implied. The unlawful killing may be effected by any of the

various means by which death may be occasioned.

INSTRUCTION NO.
Malice aforethought mcans the intentional doing of a wrongful act without
legal cause or excuse or what the law considers adequate provocation. The
condition of mind described as malice aforethought may arise, from anger, hatred,

revenge, or from particular ill will, spite or grudge toward the person killed. It may

384 Docket 62688 Document 2013-18462
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also arise from any unjustifiable or unlawful motive or purpose to injure another,
proceeding from a heart fatally bent on mischief or with reckless disregard of
consequences and social duty. Malice aforethought does not imply deliberation or
the lapse of any considerable time between the malicious intention to injure
another and the actual execution of the intent but denotes an unlawful purpose and

design as opposed to accident and mischance.

INSTRUCTION NO.

Express malice is that deliberate intention unlawfully to take away the life
of a fellow creature, which is manifested by external circumstances capable of
proof.

Malice may be implied when no considerable provocation appears, or when

all the circumstances of the killing show an abandoned and malignant heart.

INSTRUCTION NO.

There are certain kinds of murder which carry with them conclusive
evidence of malice aforethought. One of these classes of murder is murder
committed in the perpetration or attempted perpetration of burglary. Therefore, a
Killing which is committed in the perpetration of a burglary is deemed lo be
murder of the first degree, whether the killing was intentional or unintentional or
accidental. This is called the Felony-Murder rule.

The specific intent to perpetrate or attempt to perpetrate burglary must be

proven by slight or marginal evidence for purposes of this grand jury hearing.
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INSTRUCTION NO.

Every person found to be carrying any pistol, revolver, firearm or other
dangerous or deadly weapon concealed on his person is guilty of the crime of
Carrying a Concealed Weapon.

INSTRUCTION NO.

"Concealed Weapon” means any pistol, revolver, firearm or other
dangerous or deadly weapon, whether loaded or unloaded, which is carried upon a
person in such a manner as not to be discernible by ordinary observation.

"Carrying upon a person" means actually on the person or in a container

carried by the person.
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

PHOTO LINE-UP WITNESS INSTRUCTIONS
EVENT#: £ GO

®
&

NAME: et /D E. Sl INTERVIEWED BY: L@W‘/
ADDRESS: LOCATION: ¢/ 7/ M‘?
PHONE NUMBER: DATE&TIVME: 54 /o9

/ i

"In a moment | am going to show you a group of photographs. This group of photographs may or may not contain a picture
of the person who committed the crime now being investigated. The fact that the photos are being shown to you should not
cause you to believe or guess that the guilty person has been caught. You do not have to identify anyone. It is just as
important to free innocent persons from suspicion as it is to identify those who are guilty. Please keep in mind that hair styles,
beards, and mustaches are easily changed. Also, photographs do not always depict the true complexion of a person - it may
be lighter or darker than shown in the photo. You should pay no attention to any markings or numbers that may appear on
the photos. Also, pay no attention to whether the photos are in color or black and white, or any other difference in the type
or style of the photographs. You should study only the person shown in each photograph. Please do not talk to anyone other
than Police Officers while viewing the photos. You must make up your own mind and not be influenced by other witnesses,
if any. When you have completed viewing all the photos, please tell me whether or not you can make an identification. If you
can, tell me in your own words how sure you are of your identification. Please do not indicate in any way to other witnesses
that you have or have not made an identification. Thank you."

STATEMENT: DATE & TIME: {/ék /a 9

T om 9 o Sure the 1o Bugerd,

SIGNED: nzﬂ"(@m‘ Taades,

DATE & TIME: 5{/4?/,3,9 /£SO

OFFICER'S NAME & P#: S

el 4
LVMPD 104 (REV. 5-96) - AUTOMATED/WP12 C/
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Clark County Juvenile Justice Services.
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

~ PHOTO LINE-UP WITNESS INSTRUCTIONS
‘ EVENT#: 0?0503 05/ %
NAME: Ari’ﬂJrJ C’m-_as INTERVIEWED BY: () tQémiinin
ADDRESS: LOCATION: )
PHONE NUMBER: pATE& TIME: .S—7-09 1311_;1

“In a moment | am going to show you a group of photographs. This group of photographs may or may not contain a picture
of the person who committed the crime now being investigated. The fact that the photos are being shown to you should not
cause you to believe or guess that the guilty person has been caught. You do not have to identify anyone. it is just as
importantto free innocent persons from suspicion as it is to identify those who are guilty. Please keep in mind that hair styles,
beards, and mustaches are easily changed. Also, photographs do not always depict the true complexion of a person - it may
be lighter or darker than shown in the photo. You should pay no attention to any markings or numbers that may appear on
the photos. Also, pay no attention to whether the photos are in color or black and white, or any other difference in the type
or style of the photographs. You should study only the person shown in each photograph. Please do not talk to anyone other
than Police Officers while viewing the photos. You must make up your own mind and not be influenced by other witnesses,
if any. When you have completed viewing all the photos, please tell me whether or not you can make an identification. If you
can, telt me in your own words how sure you are of your identification. Please do not indicate in any way to other witnesses

4
SIGNED: (" 2::% éé:@é

DATE & TIME:

that you have or have not made an identification. Thank you."

STATEMENT:

L am /0% Ut the. prc. pioture g Buier 5.

SIGNED:

DATE & TIME:

OFFICER’'S NAME & P#:

LVMPD 104 (REV. 5-98) » AUTOMATED/WP12
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Clark County Juvenile Justice Services.

N
2,

a3

I

FH

4
@
ey
E!.',QB

392



Cirand Tury Caen # 0JAGIO36X
Exchibit ** _0
Date 1!"'”‘0‘%

393



LAS VEGAS METROPOLITAN POLICE DEPARTMENT

I PHOTO LINE-UP WITNESS INSTRUCTIONS

EVENT#: 0?0;03 - @@/
NAME: {'4_:1’()47\.\ 16@%..—- INTERVIEWED BY: a)tW/ﬁu

ADDRESS: L LOCATION:

PHONE NUMBER: DATE & TIME; 5—7-0? / Z}é"

"In a moment | am going to show you a group of photographs. This group of photographs may or may not contain a picture
of the person who committed the crime now being investigated. The fact that the photos are being shown to you should not

cause you to believe or guess that the guilty person has been caught. You do not have to identify anyone. It is just as
important to free innocent persons from suspicion as it is to identify those who are guilty. Please keep in mind that hair styles,
beards, and mustaches are easily changed. Aiso, photographs do not always depict the true complexion of a person - it may
be lighter or darker than shown in the photo. You should pay no attention to any markings or numbers that may appear on
the photos. Also, pay no attention to whether the photos are in color or black and white, or any other difference in the type
or style of the photographs. You should study only the person shown in each photograph. Please do not tatk to anyone other
than Police Officers while viewing the photos. You must make up your own mind and not be influenced by other witnesses,
if any. When you have completed viewing all the photos, please tell me whether or not you can make an identification. If you
can, tell me in your own words how sure you are of your identification. Please do not indicate in any way to other witnesses

that you have or have not made an identification. Thank you."
SIGNED: ] %; 4 Mo é EM

STATEMENT: DATE & TIME:

SIGNED:

DATE & TIME:

OFFICER'S NAME & P#:

LVYMFD 104 (REV. 5-88) - AUTOMATED/WP12
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Clark County Juvenile Justice Services.
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LAS VEGAS METROPOLITAN POLICE DEPARTIGENT

- PHOTO LINE-UP WITNESS INSTRUGTIONS
EVENT#:
‘nAME: ﬁwﬁb 8«/,._):/,914 INTERVIEWED BY: W'mé-m#%)/ﬁ”
ADDRESS: LOCATION: Fo2 raga~r Lo
PHONE NUMBER; DATE & TIME: 7-//-0T7 & s

JE—— ———

l"ln a moment | am going fo show you ggroup of photographs. This group of photographs may or may nothcon‘tairi a picture

of the person who committed the crime now being investigated. The fact that the photos are being shown to you should not
cause you to believe or guess that the guilty person has been caught. You do not have to identify anyone. It is just as
importantto free innocent persons from suspicion as it is to identify those who are guilty. Please keep in mind that hair styles,
beards, and mustaches are easily changed. Also, photographs do not atways depict the true complexion of a person - it may
be lighte: or darker than shown in the photo. You should pay no attention to any markings or numbers that may appear on
the photos. Also, pay no attention to whether the photos are in color or black and white, or any other difference in the type
or style of the photographs. You should study only the person shown in each photograph. Please do not talk to anyone other
than Police Cfficers while viewing the photos. You must make up your own mind and not be influenced by other witnesses,
if any. When you have completed viewing all the photos, please tell me whether or not you can make an identification. If you
can, tell me in your own words how sure you are of your identification. Please do not indicate in any way to other withesses
that you have or have not made an identification. Thank you."

SIGNED: KM&M a4
. DATE & TIME:

STATEMENT:
T (DD Suee Tk rile fored) Crocead ws Boes2 B
,/’é{'/ "",)A'f’ 47 sl %JW At A ﬁh@jﬁﬁzj&ﬂ A B ez élé_ A<,
DAL, L S 7t Gl 1,{/#4)\

A

S

SIGNED:

DATE & TIME: 74%/«0?
@ -rricErR's NAE & Pe: M):b%afmf#y‘/ Buord Ry / AfoZ
[ /

LVMPD 104 (REV. 5-26) - AUTOMATED/WF12
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LAS VEGAS MiETROPOLITAY POLICE DEPARTRMENT

A - PEIOT0 PN U Y NDESS [INSVRUGHICNS
EVENT#: u%ﬁ??‘@%f@i}é/ B

.DDRESS LOCATION: 2Z£22 (aagond .

PHONE NUMBER: DATE & TIME: 7,;«-/,09 @) 144

e J I S —a

"Ina moment | am gorng to show you a group of photographs Thls group of photographs may or may not contaln a picture

of the person who committed the crime now being investigated. The fact that the photos are being shown to you should not
cause you to believe or guess that the guilty person has been caught. You do not have to identify anyone. It is just as
important to free innocent persons from suspicion as it is to identify those who are guilty. Please keep in mind that hair styles,
beards, and mustaches are easily changed. Also, photographs do not always depict the true complexion of a person - it may
be lighter or darker than shown in the photo. You should pay no attention to any markings or numbers that may appear on
the photos. Also, pay no attention to whether the photos are in color or black and white, or any other difference in the type
or style of the photographs. You should study only the person shown in each photograph. Please do not talk to anyone other
than Police Officers while viewing the photos. You must make up your own mind and not be influenced by other withesses,
if any. When you have completed viewing all the photos, please tell me whether or not you can make an identification. If you
can, tell me in your own words how sure you are of your identification. Please do not indicate in any way to other witnesses
that you have or have not made an identification. Thank you.”

SIGNED: @M;QM—VL{M[Q
Q DATE & TIME: j’ ”%’Zf?\ @ /%;5’-
TATEMENT

o, /g@ﬁ'fﬁ Sz 77?5""”'7% 7'@/?5‘9"" L= crecesh /s rAe

o OO D1 THE  Sofomiig AT rie %ﬁ;%g’;w

SIGNED: v

DATE & THME: ‘7—/"’.’@? @ s St
OFFICER'S NAME & P#: [// (LDEGA ki) / ﬁ paed Z6 b () %07
{

. LVMPD 104 (REV. 5.98) + AUTOMATEDMWP 12
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09C256384

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES July 22, 2009

09C256384 The State of Nevada vs Barron Hamm

July 22, 2009 11:30 AM Grand Jury Indictment GRAND JURY
INDICTMENT
Relief Clerk: Shelly
Landwehr/sl
Reporter/Recorder:
Cheryl Carpenter
Heard By: Linda Bell

HEARD BY: COURTROOM:

COURT CLERK:

RECORDER:

REPORTER:

PARTIES

PRESENT: Mitchell, Scott S. Attorney
JOURNAL ENTRIES

- Duane Schlismann, Grand Jury Foreman, stated to the Court that at least twelve members had
concurred in the return of the true bill during deliberation, but had been excused tfor presentation to
the Court. The State presented Grand Jury Case Number 09AGJ036X to the Court. COURT
ORDERED, the indictment may be filed and is assigned Case Number C256384, Department 14. Mr.
Mitchell requested a bench warrant, COURT ORDERED, NO BAIL BENCH WARRANT. Exhibit(s) 1-
34 lodged with Clerk of District Court.

BW(CUSTODY)

07/29/09 09:00 AM INITIAL ARRAIGNMENT (DEPT. 14)

PRINT DATE: 06/22/2013 Page 1 of 23 Minutes Date: July 22, 2009



09C256384

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES July 27, 2009
09C256384 The State of Nevada vs Barron Hamm
July 27, 2009 9:00 AM Bench Warrant Return BENCH WARRANT

RETURN Court
Clerk: Linda Skinner
Reporter/Recorder:
Cheryl Gardner
Heard By: Donald

Mosley

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coffee, Scott .. Attorney

Hamm, Barron Defendant

Public Detender Attorney

Villegas, Victoria A. Attorney

JOURNAL ENTRIES

- Mr. Coffee advised this matter was taken to the Grand Jury before the Preliminary Hearing and that
the Public Detender's Office needs to be appointed. COURT SO ORDERED. DEFENDANT
ARRAIGNED, PLED NOT GUILTY AND WAIVED THE SIXTY (60) DAY RULE. COURT
ORDERED, matter set for trial in ordinary course with priority. Mr. Coffee requested 21 days from
the filing of the Grand Jury Transcript to file a writ. Court advised Detendants rights are reserved.
CUSTODY

1/13/10 9:00 AM STATUS CHECK: DISCOVERY

3/9/109:00 AM CALENDAR CALL (#1)

3/15/10 1:30 PM JURY TRIAL (#1)

PRINT DATE: 06/22/2013 Page 2 of 23 Minutes Date: July 22, 2009



09C256384

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES September 08, 2009
09C256384 The State of Nevada vs Barron Hamm
September 08, 2009  9:00 AM Petition for Writ of Habeas PTN FOR WRIT OF
Corpus HABEAS CORPUS
Court Clerk: Linda
Skinner
Reporter/Recorder:

Maureen Schorn
Heard By: Donald

Mosley

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Campbell, Donishia L. Attorney

Coffee, Scott L. Attorney

Hamm, Barron Defendant

Jimenez, Sonia V. Attorney

Public Defender Attorney

JOURNAL ENTRIES

- Court noted the issue is probable cause primarily as to Count 1, that the Defense does not feel there
was enough evidence presented to the Grand Jury to support this Count. Statements by Mr. Coffee in
support of the Writ. Statements by Ms. Jimenez in opposition. COURT ORDERED, Writ DENIED.
Mzr. Cotfee requested a stay to appeal to the Supreme Court. Court DENIED request.

CUSTODY

PRINT DATE: 06/22/2013 Page 3 of 23 Minutes Date: July 22, 2009



09C256384

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES September 21, 2009

09C256384 The State of Nevada vs Barron Hamm

September 21, 2009  9:00 AM Motion to Dismiss DEFT'S PRO PER
MTN TO DISMISS

COUNSEL/09 Court
Clerk: Tina Hurd
Reporter/Recorder:
Renee Vincent

Heard By: Linda Bell

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coffee, Scott .. Attorney
Hamm, Barron Defendant
Jimenez, Sonia V. Attorney
Public Defender Attorney
JOURNAL ENTRIES

- Court advised she read the motion and Dett. Hamm is indicating Mr. Coffee has not been
communicating with his family. Mzr. Coffee advised he met with Deft's family at the time of the
Preliminary Hearing, 15 people, and provided discovery to them. They have his phone number and
he returns phone calls. Mr. Cotfee advised the family was not present at the time of the Writ. An
unidentitied family member present and stated they were not aware of the hearing and have not been
able to contact Mr. Cotfee. Colloquy between Court and Deft. COURT ORDERED, motion DENIED.
CUSTODY

PRINT DATE: 06/22/2013 Page 4 of 23 Minutes Date: July 22, 2009



09C256384

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 06, 2010

09C256384 The State of Nevada vs Barron Hamm

January 06, 2010 9:00 AM Motion to Dismiss DEFT' PRO PER
MTN TO DISMISS
COUNSEL
ANDAPPOINTMEN
T OF ALTERNATIVE

COUNSEL/10 Relief
Clerk: Carol
Donahoo
Reporter/Recorder:
Renee Vincent

Heard By: Bell, Linda

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coffee, Scott .. Attorney
Hamm, Barron Defendant
Public Defender Attorney
Turner, Robert B. Attorney
JOURNAL ENTRIES

- Upon Court's inquiry, Deft. Hamm stated he would like new counsel; colloquy. COURT ORDERED,
matter CONTINUED. In the meantime, Mr. Coffee to meet with Deft. to try negotiate a solution.
CUSTODY

PRINT DATE: 06/22/2013 Page 5 of 23 Minutes Date: July 22, 2009



09C256384

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 13, 2010
09C256384 The State of Nevada vs Barron Hamm
January 13, 2010 9:00 AM All Pending Motions ALL PENDING

MOTIONS (1/13/10)
Relief Clerk: Susan
Jovanovich /sj
Reporter/Recorder:

Cheryl Carpenter
Heard By: Linda Bell

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coffee, Scott .. Attorney
Hamm, Barron Defendant
Jimenez, Sonia V. Attorney
Public Defender Attorney
JOURNAL ENTRIES

- STATUS CHECK: DISCOVERY...DEFT'S PRO PER MOTION TO DISMISS COUNSEL AND
APPOINTMENT OF ALTERNATIVE COUNSEL

Mr. Coffee advised issues have been resolved between Deft. and himself, and Deft. is comfortable on
having him remain in the case. Upon Court's inquiry, Mr. Coffee advised there are no remaining
issues with Discovery; and requested any exculpatory information the State may have, to be
provided. Ms. Jimenez advised she is aware of the obligations, and State will comply with the rules

and procedures. Court so noted. COURT ORDERED, Deft's Motion is MOOT.

PRINT DATE: 06/22/2013 Page 6 of 23 Minutes Date: July 22, 2009



09C256384

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES March 10, 2010
09C256384 The State of Nevada vs Barron Hamm
March 10, 2010 9:00 AM Calendar Call CALENDAR CALL
Court Clerk: Tina
Hurd
Reporter/Recorder:
Cheryl Carpenter
Heard By: Linda Bell
HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Campbell, Donishia L. Attorney
Coffee, Scott L. Attorney
Hamm, Barron Defendant
Jimenez, Sonia V. Attorney
Public Defender Attorney
JOURNAL ENTRIES

- Mr. Coffee announced ready for trial and advised they reviewed the State's tile and will be picking
up copies this morning. He does not anticipate a problem. Mr. Coffee advised he made a Brady
request during the file review regarding anyone carrying a weapon at the party. Additionally,
several of the witnesses have been represented by his office as juveniles. Mr. Coftee advised his
review of the situation is it will not result in a contlict and they will not be using any contidential
information. Mr. Coffee advised, also, he expects the issue that this was the victim's 14th birthday
party to be raised and stated it does not seem to be part of the res gestae and he will be asking to
remove that from the jury's consideration. Mr. Coffee requested a status check on Friday to make
sure everything is set and, if there is a resolution, they will not have to scramble to be heard at the last
minute. Conference at the bench. COURT ORDERED, this case will proceed to trial on Monday;
matter set for status check on Friday and the Court will take up any pre-trial issues at that time.
CUSTODY

PRINT DATE: 06/22/2013 Page 7 of 23 Minutes Date: July 22, 2009



09C256384

3-12-10 8:45 AM STATUS CHECK: TRIAL READINESS
3-15-109:00 AM JURY TRIAL

PRINT DATE: 06/22/2013 Page 8 of 23 Minutes Date: July 22, 2009



09C256384

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES March 12, 2010

09C256384 The State of Nevada vs Barron Hamm

March 12, 2010 8:45 AM Status Check STATUS CHECK:
TRIAL READINESS
Court Clerk: Tina
Hurd
Reporter/Recorder:

Renee Vincent
Heard By: Linda Bell

HEARD BY: COURTROOM:

COURT CLERK:

RECORDER:

REPORTER:

PARTIES

PRESENT: Campbell, Donishia L. Attorney
Coffee, Scott L. Attorney
Hamm, Barron Defendant
Jimenez, Sonia V. Attorney
Public Defender Attorney

JOURNAL ENTRIES

- Guilty Plea Agreement FILED IN OPEN COURT. NEGOTIATIONS: State retains full right to argue
on the charge of Second Degree Murder. Parties stipulate to a sentence of 8-20 years for the deadly
weapon enhancement. Parties also stipulate to a sentence of 24-72 months for the charge of Assault
with a Deadly Weapon and agree to run the sentence consecutive to Count 1. Further, this agreement
is conditional on the Court agreeing to and following through with the stipulated portion of the
sentence. Ms. Jimenez advised, it the Court is not inclined to abide by the stipulations, either party
may withdraw from the negotiations. Court acknowledged. DEFT. HAMM ARRAIGNED AND
PLED GUILTY TO THE AMENDED INDICTMENT FILED IN OPEN COURT CHARGING--COUNT
1-SECOND DEGREE MURDER WITH USE OF A DEADLY WEAPON (F) and COUNT 2 -
ASSAULT WITH A DEADLY WEAPON (F). COURT ACCEPTED plea and ORDERED, matter
referred to the Division of Parole and Probation (P&P) and set for sentencing,

PRINT DATE: 06/22/2013 Page 9 of 23 Minutes Date: July 22, 2009



09C256384

CUSTODY
5-14-10 8:45 AM SENTENCING
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09C256384

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES May 14, 2010

09C256384 The State of Nevada vs Barron Hamm

May 14, 2010 8:45 AM Sentencing SENTENCING
Court Clerk: Tina
Hurd
Reporter/Recorder:

Renee Vincent
Heard By: Linda Bell

HEARD BY: COURTROOM:
COURT CLERK:
RECORDER:
REPORTER:
PARTIES
PRESENT: Coffee, Scott .. Attorney
Hamm, Barron Defendant
Jimenez, Sonia V. Attorney
Public Defender Attorney
JOURNAL ENTRIES

- Conference at the bench. DEFT. HAMM ADJUDGED GUILTY OF COUNT 1 - SECOND DEGREE
MURDER WITH USE OF A DEADLY WEAPON (F) and COUNT 2 - ASSAULT WITH A DEADLY
WEAPON (F). Matter argued and submitted. Sworn statements by Karen Kennedy Grill and the
victim's mother Kimberly Brown Fleming. COURT ORDERED, in addition to the $25.00
Administrative Assessment fee and $150.00 DNA Analysis fee including testing to determine genetic
markers, Deft. SENTENCED as follows: Count 1 - to a MAXIMUM term of LIFE with a MINIMUM
parole eligibility of TEN (10) YEARS in the Nevada Department of Corrections (NDC) plus a
CONSECUTIVE term of a MAXIMUM of TWO HUNDRED FORTY (240) MONTHS with a
MINIMUM parole eligibility of NINETY SIX (96) MONTHS for use of a deadly weapon. Court stated
her findings regarding the weapons enhancement. Count 2 - to a MAXIMUM term of SEVENTY
TWO (72) MONTHS with a MINIMUM parole eligibility of TWENTY FOUR (24) MONTHS in the
Nevada Department of Corrections (NDC), CONSECUTIVE to Count 1. 375 DAYS credit for time
served. Deft. to PAY $36,796.27 RESTITUTION to the Fleming Family and $6,000.00 RESTITUTION to
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09C256384

Victims of Violent Crimes. BOND, it any, EXONERATED.
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09C256384

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES August 04, 2010
09C256384 The State of Nevada vs Barron Hamm
August 04, 2010 8:45 AM Motion to Withdraw as
Counsel
HEARD BY: Bell, Linda Marie COURTROOM: RJC Courtroom 15C

COURT CLERK: Tina Hurd; Sandra Harrell

RECORDER: Renee Vincent

REPORTER:
PARTIES
PRESENT: State of Nevada Plaintiff
WATERS, WILLIAM M., ESQ Attorney
Westmeyer, Daniel Attorney
JOURNAL ENTRIES

- Defendant not present, incarcerated at NDC. Mr. Waters advised he will send file to Defendant.
COURT ORDERED, Motion to Withdraw is GRANTED.

NDC

CLERK'S NOTE: A copy of the above minute order was mailed to Barron Hamm #1052277 @ High
Desert State Prison PO BOX 650, Indian Springs, NV 89018./sjh
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES September 01, 2010

09C256384 The State of Nevada vs Barron Hamm

September 01, 2010  8:45 AM Motion for Appointment

HEARD BY: Bell, Linda Marie COURTROOM: RJC Courtroom 15C
COURT CLERK: Tina Hurd; Shelly Landwehr

RECORDER: Renee Vincent

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- COURT FINDS, Deft. did not show a basis and did not file a petition. Further, Court noted it is
unclear if Mr. Cotfee will be filing an appeal. COURT ORDERED, motion, DENIED.

NDC
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES August 10, 2011
09C256384 The State of Nevada vs Barron Hamm

August 10, 2011 8:45 AM Motion for Order

HEARD BY: Bonaventure, Joseph T. COURTROOM: RJC Courtroom 15C

COURTCLERK: Tina Hurd
RECORDER: Renee Vincent
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- Frank Ponticello, DDA, present for the State of Nevada.
- Deft. Hamm not present, in Proper Person.
Mr. Ponticello submitted to the Court's discretion. Court advised this is a closed appeal, however, he
would prefer a written Opposition. Mr. Ponticello requested thirty days. COURT ORDERED, matter
CONTINUED.
NDC

CONTINUED TO: 9-14-11 8:45 AM
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES September 14, 2011
09C256384 The State of Nevada vs Barron Hamm

September 14, 2011  8:45 AM Motion for Order

HEARD BY: Bell, Linda Marie COURTROOM: RJC Courtroom 15C

COURTCLERK: Tina Hurd
RECORDER: Renee Vincent
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Brian Kochevar, DDA, present for the State of Nevada.
- Deft. Hamm not present, in Proper Person.
Court advised Deft. Hamm has failed to provide any reason why he needs the transcripts and

ORDERED, motion DENIED WITHOUT PREJUDICE. Court advised she will reconsider if Deft.
provides a reason he needs the transcripts.

NDC
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09C256384

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES February 24, 2012
09C256384 The State of Nevada vs Barron Hamm

February 24, 2012 8:45 AM Motion to Withdraw Plea

HEARD BY: Bell, Linda Marie COURTROOM: RJC Courtroom 15C

COURTCLERK: Tina Hurd
RECORDER: Renee Vincent
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Maria Lavell, DDA, present for the State of Nevada.
- Deft. Hamm not present, in Proper Person.

Court advised she read the motion and the State's opposition and no oral argument will be taken.

Court stated it appears the motion would have been more properly brought as a post-conviction

petition and, even then, it would be untimely. Under the circumstances of the case, there does not
appear to be any basis to grant the motion. COURT ORDERED, motion DENIED. State to prepare

the Order.

NDC
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 10, 2012
09C256384 The State of Nevada vs Barron Hamm

December 10, 2012 9:00 AM Motion for Clarification

HEARD BY: Cory, Kenneth COURTROOM: RJC Courtroom 10C

COURT CLERK: Athena Trujillo
RECORDER: Yvette (5. Sison-Britt
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Jonathan Cooper, Deputy District Attorney, present for the State of Nevada.
Detendant Hamm not present.

Court noted the Defendant s request for counsel is premature and advised the Writ of Habeas Corpus

is scheduled for 01/10/13. COURT ORDERED, matter CONTINUED.
NDC

CONTINUED TO: 01/10/13 9:00 AM
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 19, 2012
09C256384 The State of Nevada vs Barron Hamm

December 19, 2012 9:.00 AM Motion

HEARD BY: Barker, David COURTROOM: RJC Courtroom 11B

COURT CLERK: Athena Trujillo
RECORDER: Yvette (5. Sison-Britt
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Frank Ponticello, Deputy District Attorney, present for the State of Nevada.
Detendant Hamm not present.

COURT ORDERED, motion DENIED, hearing set for 01/10/13 STANDS.

NDC
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09C256384

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 24, 2012
09C256384 The State of Nevada vs Barron Hamm

December 24, 2012 9:.00 AM Motion

HEARD BY: Togliatti, Jennifer COURTROOM: RJC Courtroom 10C

COURT CLERK: Athena Trujillo
RECORDER: Yvette (5. Sison-Britt
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Sam Martinez, Deputy Public Defender, present for the State of Nevada.
Detendant Hamm not present.

COURT noted Detendant's Motion is premature and ORDERED, matter CONTINUED.
NDC

CONTINUED TO: 01/10/13 9:00 AM
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09C256384

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 10, 2013
09C256384 The State of Nevada vs Barron Hamm

January 10, 2013 9:00 AM All Pending Motions

HEARD BY: Togliatti, Jennifer COURTROOM: RJC Courtroom 10D

COURT CLERK: Athena Trujillo
RECORDER: Yvette (5. Sison-Britt
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Jonathan Cooper, Deputy District Attorney, present for the State of Nevada.
Detendant Hamm not present.

DEFENDANT'S PRO SE ORDER FOR TRANSPORTATION OF INMATE FOR COURT
APPEARANCE OR, IN THE ALTERNATIVE, BY TELEPHONE OR VIDEO CONFERENCE ...
PETITION FOR WRIT OF HABEAS CORPUS ... DEFENDANT'S PRO SE MOTION FOR
CLARIFICATION

COURT noted the Defendant was not transported because it does not entertain oral arguments on
these matters and ORDERED, Defendant s presence WAIVED. COURT noted the Defendant
requested to be transported, but as it does not entertain oral argument in these matters, ORDERED,
Detendant's Pro Se Order for Transportation of Inmate for Court Appearance, or in the Alternative,
by Telephone or Video Conference DENIED. With respect to the Petition for Writ of Habeas Corpus,
State advised the Court of the Defendant's birth date. COURT noted the reasons listed are
insufficient and the Defendant was not a minor and ORDERED, Motion DENIED. COURT
FURTHER ORDERED, Motion for Clarification DENIED.

NDC

CLERK'S NOTE: A copy of this minute order has been mailed to:
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Barron Hamm #1052277
High Desert State Prison
PO Box 650 HDSP

Indian Springs, NV 89070
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09C256384

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES March 18, 2013
09C256384 The State of Nevada vs Barron Hamm

March 18, 2013 9:00 AM Moltion to Reconsider

HEARD BY: Gonzalez, Elizabeth COURTROOM: R]JC Courtroom 14C

COURT CLERK: Dulce Romea

RECORDER: Jill Hawkins

REPORTER:
PARTIES
PRESENT: Hayes, Trevor Attorney
State of Nevada Plaintift
JOURNAL ENTRIES

- Deft not present, in custody at the Nevada Department of Corrections.

Court stated it will not be taking any argument, and ORDERED, the Court currently has no
jurisdiction to entertain the Motion as the appeal has already been filed of the Order which is being,
sought for reconsideration.

NDC

CLERK'S NOTE: Minutes distributed to Barron Hamm, Defendant, ID #1052277, High Desert State
Prison, P.O. Box 650, Indian Springs, NV 89070. / dr 3-20-13
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Certification of Copy and
Transmittal of Record

State of Nevada } SS
County of Clark '

Pursuant to the Supreme Court order dated April 25, 2013, I, Steven D. Grierson, the Clerk of the Court
of the Fighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing
18 a true, full and correct copy of the complete trial court record for the above referenced case. The record
comprises two volumes with pages numbered 1 through 401.

STATE OF NEVADA,
Plaintiff(s), Case No: C256384
Dept No: XI
Vs,
BARRON HAMM,
Defendant(s),

now on file and of record in this office.




