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PETITION 

Appellant (“Dr. Slade”) herewith petitions for rehearing of this matter 

because the Court has misapprehended the law and overlooked important 

consequences arising from the majority Opinion. 

I. MISAPPREHENSION AND MISAPPLICATION OF THE LAW 

CONCERNING “PREMISES . . . WHEREIN . . .  GAMING IS DONE” 

 

 The Opinion expands the definition of “premises” beyond that which the 

legislature intended. The crux of the Opinion can be found in the statement that 

the “premises” referred to in NRS 463.0129 must necessarily include the 

entirety of the complex operated by the licensee.  Opinion, p. 10.  This ruling 

ignores, and the Opinion misapprehends, the realities and practicalities of the 

situation.
1
   

Resort hotels
2
 with casino gambling are regularly called upon by law to 

parse out their different areas, and treat the casino different than other portions 

of their property.  See e.g. NRS 463.350(1)(b)(requiring that casinos segregate 

minors from gaming areas); NRS 609.210 (prohibiting employment of minors in 

gaming areas); NRS 647.018 (providing a rule exclusive to the convention 

                                                           

1
 Because the Opinion relies upon law and argument extraneous to the briefing, 

citation to the record for the location of all points is not possible.  While the 

issue may have been raised at Appellee’s Brief, p. 10, the analysis applied in the 

Opinion is new to the case. 

 
2
 See NRS 466.029 
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facility of a resort hotel).  In short, the character and responsibilities of the 

different factions of a resort hotel are regularly subjected to different duties 

under the law.   

In light of the definition of establishment being “the premises wherein or 

whereon any gaming is done,”
3
 the Opinion applies the definition in reverse of 

that clearly intended by the legislature.  For example, attached Addendum 

(“Add.”) 1 is the map of the Mandalay Bay resort hotel provided as a common 

exemplar of a resort hotel complex.  It, simply, defies reason to include the 

“event’s center,” (1/4 of a mile away from any gaming), any of the three 

convention centers on the map, or any of the tens of thousands of square feet of 

hotel space as “premises upon which gaming is conducted.”  Indeed, review of 

Add. 1 shows that two of the three hotel towers at the complex are far distant 

from any premises upon which gaming is done.   

More directly, in context, the statement “wherein or whereon gaming is 

done” is not expansive, as the Opinion holds, but more reasonably looked to as 

restrictive or limited.  I.e., “premises” where gaming is not done is not included 

in the definition.  In providing the definition of “establishment” as premises 

where “gaming is done,” and applying the same rule of expressio unius est 

                                                           

3
NRS 463.0148  
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exclusio alterious applied in the Opinion at p. 10, the “establishment” for which 

the Opinion finds a right to exclude does not include those areas of the 

compound where ‘gaming is not done.’  Truly, NRS 463.0148 can be just as 

soundly, and even more reasonably, construed to exempt portions of the 

premises where gaming is not done from the ability to exclude.  

In this respect, the Opinion takes this ambiguous statute and uses it to 

impliedly overrule five hundred years of common law, and exempt the class of 

the world’s largest and most renowned innkeepers from the duties universally 

applicable to innkeepers.  See Opening Brief, pp. 10-11. This court has 

repeatedly ruled that the legislature can overrule the common law directly (e.g., 

a statute expressly abolishing the common law duty of innkeepers), or by 

implication, but then only in the most limited or circumstances. See W. Indies, 

Inc., v. First Nat. Bank of Nev., 67 Nev. 13, 32 (1950)(“[R]epeal [of the 

common law] by implication is not favored, and this result will be reached only 

where . . . both cannot be carried into effect.”)(emphasis added); Consol. 

Municipality of Carson City v. Lepire, 112 Nev. 363, 365 (1996)(Especially in 

the context of gaming, a statute granting privileges to the licensee at variance 

with the common law must be strictly construed against the licensee).   

The fact that the law, as referenced above, already places different 

burdens on different facilities within a Nevada resort hotel positively 

demonstrates that the innkeepers duty to allow access can still be “carried into 
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effect” while granting a casino the ability to exclude.  The majority misapplies 

the law in concluding that the statute relied upon obviates the common law 

applicable to innkeepers, and also errs in failing to apply the required strict 

construction of the statute against the licensee and in concluding that both the 

common law and the statute “cannot be carried into effect.”  Finally, it fails to 

take into account that the Opinion exempts holders of restricted gaming licenses 

to a lesser standard than the hundreds of non-gaming hotels in the State who 

must still follow the universal common law rule.  Truly, this is a distinction 

unrelated to the condition of the State and provides no rational for the excuse of 

the burden to those charged with the very reputation of the State and the 

exaltation of tourism as Nevada’s core industry. 

Also note that the definition relied upon by the majority is at odds with 

the very definition upon which they rely in NRS 463.0148.  Citing to Black’s 

Law Dictionary, the Opinion determines that the entirety of the complex 

attendant to the “building” housing the casino are, essentially, the “grounds” of 

the building housing the casino.  The statute does not call upon the reader to 

address the “grounds of the complex,” which it could have said, but rather, the 

grounds of the building where gaming is done.  Reference to the Add. 1 clearly 

shows that it is antithetical to the concept of “grounds” to include facilities 

which dwarf the casino as the “grounds” of the casino.  Less than 4.5% of this 

complex is comprised of premises where gaming is conducted.  Over 2,000,000 
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square feet of convention space, and over 900,000 square feet of hotel room 

space comprises the majority of the complex.  Clearly, these are not “grounds” 

to the casino, but rather, dwarf the casino in commerce, size, and function.  It is 

also bizarre to characterize a stand-alone 12,000 arena as “grounds” to the 

casino, but that is the effect of the majority decision.    

From a different perspective, especially considering the foregoing, the 

Opinion is not consistent with a statute cited, and this is highlighted by the 

language used in the Opinion.  The majority rules:  “NRS 463.0129(3)(a) 

specifically provides that the common law right to exclude ‘any person from the 

premises of [a gaming] establishment for any reason’ is not abridged.”  Opinion, 

p. 10 (emphasis added).  The Court has misquoted the statute, and, thus, 

inappropriately found a statutory right to exclude where none exists.  In contrast 

to the Opinion, the portion of NRS 463.0129 cited expressly provides that “any 

common-law right to exclude,” not “the common law right to exclude,” is not 

abrogated or abridged.
4
  (Emphasis added).  The legislature was not, and could 

                                                           

4
 Other courts have noted the distinction and the importance of the distinction.  

At oral argument at 15:23-47, in Franceschi v. Harrah’s Entertainment , No. 11-

15272 (9
th
 Cir. 2012).  (available at <http://www.ca9.uscourts.gov/media/view. 

php?pk_id=0000008953> viewed 5/22/16), the following interchange took 

place: 

Counsel for Harrahs:  § 3 of 463.0129 has deemed lawful the exclusion 

of card counters by expressly reserving to casinos the common law right 

to exclude anyone . . . .  

Judge:  Counsel, you used an interesting word.  You said “the common 

law right.”  Unfortunately, that’s not what the statute says.  If it actually 
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not be, creating a common law right.  Contrary to the Opinion, the language in 

the statute effectively provides that the common law right asserted must emanate 

from a source other than the statute.
5
  Nonetheless, the Opinion finds that the 

common law right emanates from the statute.  This is in derogation of the 

language of the statute and in derogation of the source of the common law being 

exclusively with the courts. 

II. THE OPINION FAILS TO CONDUCT A REQUIRED ANALYSIS 

AND ALSO FAILS TO CONSIDER UNINTENDED CONSEQUENCES 

 

 There are a number of facts overlooked or given short-shrift by the 

Opinion which, now that the Opinion’s parameters and rationale are present, 

warrant reconsideration.  These include: 

1) Per the opinion, gaming licensees, as innkeepers or otherwise, are 

granted the ability to exclude or eject tourists from access to common-

                                                                                                                                                                                     

said that, it would be a lot clearer, but it doesn’t.  It says “any” common 

law right.   

(emphasis added).  The issue was not reached in the ultimate decision, the court 

affirming on independent grounds. 

 
5
 Curiously, the Opinion also seems to indicate that the legislature can define 

and enact the common-law.  It obviously cannot.  “[B]y definition, the common 

law is ‘judge-made’ law.” Jones v. Barlow, 154 P.3d 808, 823 (Utah, 2007).  In 

the Opinion the Court cedes its exclusive jurisdiction to determine and find the 

common-law to the legislature, and misapprehends the core nature of both its 

responsibility and the limited power of the legislature. 
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carriers in violation of the right of individuals to access such 

conveyances.
6
   

2) Per the opinion, there is now an argument that a gaming licensee could 

use the right to eject to avoid paying a jackpot or cashing casino chips.  

That is, having won at the casino, the casino could eject a patron for 

the reason that it chooses to not pay a patron their winnings.
7
 

                                                           

6
 Nevada’s only mass-transit rail is the Las Vegas Monorail.  Locations for 

access can be found at the Las Vegas Monorail website. 

(<http://www.lvmonorail.com/>), and include”  1) “From Las Vegas Boulevard, 

enter MGM Grand Hotel . . . .”; 2)”From Las Vegas Boulevard, enter Bally’s 

Hotel . . . .”; 3) “From Las Vegas Boulevard, enter Flamingo Hotel . . . .”; and 

4) “From Las Vegas Boulevard, enter Harrah’s Hotel and Casino . . . .”  

(Emphasis added)  Under the Opinion, access to each of these stations are now 

subject to the unfettered whim and caprice of gaming licensees regardless of 

cause or reason.  This is the horror raised in Spilotro v. State, ex rel. Nevada 

Gaming Comm'n, 99 Nev. 187, 196 (1983), only here it is shown that the access 

to the public common carrier is solely through areas to which access can be 

prohibited for no reason.  This is not some hypothetical, but a direct ruling in the 

Opinion because the common carrier and innkeeper’s duty of access are the 

same rule, and in overruling the innkeeper’s duty, the Opinion necessarily 

overrules the common carrier’s duty as well. 

7
 This is not the least farfetched.  The Opinion gives an argument providing 

authority for such unjustified theft.  And it has already happened with licensees 

suffering judgments or being sued for using this tactic to steal money by ejecting 

a patron while the casino holds thousands of dollars in the patron’s chips or 

winnings.  See  Pikaluk v. C & HRV, LLC (Virgin River Casino), Clark County 

Case No. A654252 (4/14/14 by hotel patron including conversion on 4/14/14.  

Verdict attached, Add. 2, p. 1, ¶ 3); Kho v. LVHR Casino LLC (Hard Rock), 

Clark County Case No. A724105 (Complaint alleging plaintiff ejected from the 

premises coupled with a refusal to cash thousands of chips duly won by the 

plaintiff.  Complaint attached, Add. 3, p. 5). 
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3) Per the Opinion, it appears that a hotel affiliated with a casino is 

licensed to eject a patron without cause who also is a rooming guest, 

and refuse to allow the patron secure their property or even pack. 

4) The breach of innkeeper’s duty has already been applied in analogous 

circumstances without upset to the industry in courts applying the law 

of Nevada.
8
 

Considering this history, it appears that the Opinion fails to take into account the 

broad-reaching implications of the rejection of an innkeeper’s duty as a duty 

imposed on resort hotels.   

 Did the Court intend that its ruling also overrule the common-law right to 

access common carriers in Nevada?  Probably not, but in light of the Las Vegas 

Monorail being largely accessed through resort hotels, these properties are now 

granted the ability to directly or incidentally bar innocent tourists from access.  

Did the Court intend to grant license to resort hotels to steal from their guests, be 

it winnings or property in the let rooms?  Probably not, but in light of the ability 

to eject without consideration of other factors or established legal duties 

unrelated to gaming, the decision appears to give resort hotels that argument.  

The decision, in its breadth, fails to consider the unintended consequences of its 

sweeping conclusion, and should be reheard and reconsidered. 
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III. THE MATTER SHOULD BE REHEARD WITH ORAL ARGUMENT 

BEFORE THE ENTIRE PANEL 

 

 Only a panel of three justices heard oral argument on this matter of first 

impression and great public concern involving Nevada’s lifeblood—tourists.  

Yet, the Court decided the matter en banc.  Two of the three Justices hearing the 

oral argument dissented from the majority Opinion.  In order for the matter to be 

given the level of review and consideration, especially with issues this far 

reaching and contested, a rehearing with oral argument before the full body of 

this Court should occur before a mandate and final Opinion issues.  

IV. THE OPINION MISAPPLIES THE DEPTH OF ANALYSIS 

REQUIRED IN ADDRESSING A SPLIT OF AUTHORITY 

 

 Abrogating a common law principle should not be undertaken lightly, and 

this Court has recognized that an examination of the rationale for the original 

and proposed law is prerequisite to ruling.  Rupert v. Stienne, 90 Nev. 397, 401 

(1974).  This was also pointed out in the Opening Brief, p. 20, that in deciding 

on the common law applicable, the majority/minority distinction is of little 

import, and the charge for the appellate court is to analyze the circumstances and 

adopt the rule of law between competing rules as best suited to the 

circumstances existing within the jurisdiction. 

                                                                                                                                                                                     

8
 Lockhart v. Venetian Casino Resort, LLC, U.S. Dist. Ct., D. Nev., Case No. 

07-CV-01032-JCM-PAL (4/7/10 Jury verdict finding breach of innkeeper’s duty 

in ejection of a patron without cause.  Verdict Attached, Add. 4, ¶ 5). 
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 There is no analysis within the Opinion as to the scope of the burden the 

continued efficacy of the innkeeper’s duty will have on the gaming industry.  

There is no analysis on what public policy or good is caused by the ability of 

gaming licensees to exclude professionals from important symposiums in their 

fields.  There is no analysis of the affect upon the rupute of the State arising 

from the unfettered use of an ability to exclude innocent patrons.  See Nev. 

Gaming Control Bd. Reg. 5.011(1).  There is no discussion of the justice of an 

unjustified exclusion versus the justice of burdening a resort hotel have, at the 

least, some justifiable reason for an exclusion.  The Opinion merely tips its hat 

to a conclusion that the gravity of the innkeeper’s duty to accept guests is not as 

important as it once was, but that is only one factor and severely ignores the 

entire picture.  In order for the Opinion to meet the strictures of Rupert, and the 

legitimate requirement that the full effect of a departure or change in the 

common law will engender, the Opinion requires a broader and more thorough 

analysis of its application to the condition of Nevada and Nevada’s citizens.  

Thus, the matter should be reheard with a focus on the cause and effect of the 

rule stated in the decision. 

V. OTHER ISSUES 

 Instead of analysis, the Opinion relies upon authority from 1947 to argue 

that there has always been a split of authority regarding public amusements.  No 

earlier authority is cited (although there is some such authority dating to the 
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early 1900’s as indicated in the opening brief.  The authority cited as an 

exemplar for this split is Madden v. Queens Cty. Jockey Club, 72 N.E. 2d 697 

(N.Y. 1947), and other cases recognizing a public amusement’s right to exclude, 

all well after the date for examination of the common law adopted in Nevada 

from 1864, at the latest.  Opinion, p. 5, and n. 4.   

While at n. 4, the Opinion seems to indicate that there are early cases 

recognizing a right to exclude held by a public amusement, it ignores the fact 

that there is no case predating the common law applicable in Nevada, and that as 

of the time Nevada became a state, the law was absolutely uniform that a public 

amusement held a duty to provide access.  Opening Brief, pp. 16-22 

(Voluminous, uniform, universal authority of a duty of access imposed on public 

amusements in the 19
th

 century—the time of Nevada’s adopted common law.).  

In failing to recognize and apply this universal common law stricture in place at 

the time of Nevada’s statehood, the court misapplied the law by adopting a later 

burgeoning counter-position and maintaining that the common law, as of the 

time of Nevada’s statehood, recognized a split.  It did not.  No case has been 

cited by the Appellee or the court recognizing a split at the time Nevada’s 

common law became applicable.  

 The Opinion also provides a rationale asserting that no authority is 

provided establishing gambling houses as public amusements.  Opinion, n. 4.  

From the cases provided and the discussions therein, bowling alleys, skating 
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rinks, theaters, circuses, amusement parks, and all means of entertainment open 

to the public are public amusements.   

Gambling houses were places of public amusement, although generally 

prohibited.  White v. State, 39 Tex. Crim. 269, 271, 45 S.W. 702, 702, on reh'g, 

39 Tex. Crim. 269, 46 S.W. 825 (1898); accord State v. Hall, 32 N.J.L. 158, 162 

(Sup. Ct. 1867); G.J.T., Inc. v. Boston Licensing Bd., 491 N.E.2d 594, 596 

(1986)(pinball); City of Owensboro v. Smith, 383 S.W.2d 902, 904 (Ky. 

1964)(same).  Further, bowling alleys, skating rinks, theaters, circuses, 

amusement parks, etc., are all public amusements in the cases cited throughout 

the opening brief.  Clearly, slot machines and gambling houses are ejusdem 

generis to this list.  The Opinion misapplies the law in finding that there is any 

question as to whether or not a casino is a public amusement, and all the 

authority would indicate that it is.  This was not briefed initially before the court 

as the proposition seemed evident (i.e., if a casino were not a public amusement, 

what else could it be?). 

Finally, as this petition is addressed, the Trial Court originally appeared 

preoccupied with the reason that Dr. Slade was excluded.  Opening Brief, p. 44: 

17-20.  This Court, too, felt there was a gap in Dr. Slade being unable to 

articulate the basis for his exclusion.  It was also an issue for the dissent.  The 

problem Dr. Slade faced is that he was never given a reason, although it may be 

that his wife was ejected in Louisiana for winning at the Appellee’s tables.  Dr. 
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Slade was not even there when this occurred.  Thus, without Appellee ever 

having provided a basis for the exclusion other than a bare statement that they 

could, the Opinion chastises Dr. Slade for failing to plead around an 

impossibility at the time the litigation was commenced.   

IV. CONCLUSION 

 In the current matter, the Opinion finds that a statute that does not 

mention or reference inns has overruled a universal and ancient rule of the 

common-law applicable to inns.  It has exalted the status of a statutorily created 

and regulated industry, still viewed as a nuisance in this State, above the status 

of a universal law dating back five-hundred years in Western civilization.  To 

accomplish this, a statute had to be rewritten, the concept of the common law as 

it existed upon entry of Nevada into the Union had to be ignored, and the duties 

of businesses providing services to travelers and tourists dating back thousands 

of years had to be changed.  The Opinion ignores the consequences of its 

holding, and centers on the effects on the regulated industry to the exclusion of 

discussing benefits and burdens on the State’s citizens and visitors.  For the 

reasons set forth above, and for the benefit of Nevada’s guests and citizens, the 

matter should be reheard and reconsidered, and an opinion confirming the  

/ / / 

/ / /  
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 common law duties of innkeepers to accept properly presenting guests affirmed. 

Dated this 31st day of May, 2016. 

       Nersesian & Sankiewicz 

        

       /S/ Robert A. Nersesian______  

       Robert A. Nersesian  

       Nevada Bar No. 2762 

       /S/ Thea Marie Sankiewicz         

       Thea Marie Sankiewicz 

       Nevada Bar No. 2788 
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