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{ He had her brush her haxr, as he had found her hair brush while

1 going through her purse, {Exhibit H, p; 224), “she brushed her

hair, and then cleaned her brush, dropping the halr from the ;';
brush in the back seat of the car. {Exhibit H, P 225) :
He finished goxng through her purse, and stale her lunch N
money for the month ($25.00 to $30.00). (Exhzbit H, p. 226115'.;§
He stopped the car, pulled her out and told.her tb'hélk for“ten'
steps before taking the tape off her eyes. (Exhibif'H, p.- zzs;
He had already taken his bandana off her head. (Exh;bit H, p.
226). She took the hlack tape off ten steps later. put it

| inside her purse, and later gave it to Detective Michael

McLaughlin, {Exhibit H, p. 227).

She had been released near Valley High School and knew a
family from church who lived nearby, so she went to. the;r house
{(Exhibit H, p. 227). When Mrs. Suttor answered the-dbbr, Angela
said she had been attacked and she wanted to call’ her parents.'
(Exhibit H, pp. 227-228). Her parents and the’ pollce arr;\hd ‘
shortly thereafter. (Exhibit H, P 228}). When her mother .
arrived, she saw that Angela was shocked and upset, crying ana '
quite disheveled. (Exhibit H, p. 192}). Detective" gcpaqghlin_
and her mother took aAngela to the hospital;' (ﬁxhiﬁit H,'p..
228). of * - .
kiﬁiﬁtout three weeks later, in early Decémbér'éf 1985 Wayne .|~
Bennett Cannady, a Water Department employee of the City of .
Arcadia, California, was leaving work at ahout 3 25 p.m., when
he saw a black man wearing a bandana across'his face.enterlng:a
blue car near a water tunnel on 5th Avénue in Arctdia, l

California. (Exhibit H, pp. 437-439). Cannady thought it
T
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unusual for a man to wear a bandana across his face during the
day, but proceedéd on Huntington Drive to the freeway on-xamp.
(Exhibit H, p. 440). | |

On the on-ramp, he noticed this same cdr was behind him:'f
{Exhibit ﬁ, p. 440). Sensing sbmething wasﬂafapt,-he slowed his; %%
vehicle on the freeway to geﬁ this car'$ iicehée number. .
(Exhibit H, p. 440). He committed the license p;ate number ﬁb.:'i
memory, and reported it to the Monrovia Police Department.
{Exhibit H, pp. 441-442). 1In court, however, he-only remembered
that it was a car with Nevada license plates.  {(Exhibit H;Ip.-
442), |

Detective Crawford; of the ﬂonrovié éolicé hgpartment."'hi
testified that Mr. Cannady hédiﬁr@vidéd him witﬁithe'licanée 
.plate number of a vehicle which_ﬁe had observed béing drivenlbx;ffi

a man wearing a mask. (Exhibit H, pp. 470-4?2};  He:contacted a

fellow detective in Boulder City, Nevada, ﬁho éavé'him the

address of the registered owner of the behicle(-nndre Dupree:' ?§i
Boston, the defendant. (Exhibit_H{'pp; 4724#73{; The next déy ;j%;
he proceeded with his partner, Detectivenﬂark N. Carpenter,
Monrovia Police Department, to 'Bfll, Thorpe}' ﬁeétminsrér;
California. (Exhibit H, pp. 472-474) . | .

The two detectives had béeﬁuinvgstigéting thé.sexugl
assault of Audra Sharp, alfiffeen-year old-Mbnroyia, California}1
high school girl who had been abducted on her way home froh:'
school and sexually assaulted by 2 bléck maﬁiin'cambuflage pants
wearing a bandana over his face. (Exhibit H, pp. 317-326), Hef
attacker had used a knife to subdue her, used black electrical .: | .

tape on her eyes, and started his melee of sexual assaults in a

-
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water tunnel neay 5th Avenue in Arcadia, Caiifornid. (Exhibit
H, pp. 318-320).‘ He had originally only puf onezﬁiece.of tape
on her eyes; this allcwed her- to see whq§3w§s.oédufring.
(Exhibit H, pp. 320-321). Ll

Her attacker later put Audra in his car and drave herfi‘

around for a series of sexual assaults._ {Exhlbxt H, pp.-~ :
323-330). Before he put the extra black tape on her eyes, she;
saw that his car was a blue Chevrolet Chevette W1th a hlue: ,
interior, bucket seats, a stick shift, and that there were two

leather bracelets in the car bearing the names “Andre“,and}f 

"Marie"”. (Exhibit H, pp. 323-324). She also saw, the TLCEHSE ;_Tf

plate of the vehicle, 005 AJV, and remambered this as the

for "Audra" and the "JV" for “"Junior Vara;ty . {Exhiblt H. pp*1'~f

324-325). This is the same licensa plate. numher glven by Waynegrfﬁ

Cannady to Detective Steven Crawforxd. (Exh;bit H pp. 470- 472)

As the two detectives arrived at 8711: Thorpe, Westmlnster,a
California, they saw the defendant and his: wife sittlng on the
curb next to theilr vehicle, a Chevg_Cheve;tg w;th the Nevadg.
license plate "005 AJV". (Exhibit H, pp. 450-452). The defénl;;:'
dant's wife signed a Consent to Seérch.Eorm for the vehicle..
(Exhibit H, pp. 453-454). The deﬁectiveé sgarched.the vehicle
that day. (Exhibit H, p. 454). Thef also'obtained Consent to -
Search Forms for the residence, which both the deéfendant and his
wife signed. {(Exhibit H, p. 453). '

In the residence, the detective found a pair of camouflage

pants and a camouflage tee shift. (Exhibit H, pp. 457 ~-458} . :In

the vehicle the detectives found ‘two black Karate-type ‘knives

and two leather bracelets. ' (Exhibit H, .pp, -461-463), Detecti?e;’}?
-10- C
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Carpenter also noticed that the left rear window was cracked and
had been taped with black electrical tape. (Exhibit H, p. 463},
After impounding the vehicle and obtaining a Seagch wqrrﬁnc,_it
was searched two days later by Detective McLaughlin ffom ia;
Vegas. (Exhibit H, pp. 455-456). |

Detective McLaughlin also brought Henry Truzkowski,iaq
identification specialist, to help search the vehicie. tEghibLt
H, p. 492). McLaughlin noted that the left réar window.aé
broken. (Exhibit H, p. 492). He also photograﬁhed_the'deféndant
and subsequently conducted a photo-lineup for Bafhd:a; Angela.
and Kathy Kukal. (Exhibit H, pp. 493-494), Angela.picked1the
defendaut as the man who had attacked her. {Exhibit H,‘p._495j.
Barbhara and Kathy picked him as the man who had bréken'int;'v
their house. (Exhibit H, p. 495). -

Truzkowski, in searching the car, found a tissue box in.the
right rear of the vehicle. (Exhibit H, p. 36l). He also found
three wads of tissue on the xight.réar flbor of the vehicle'-
which were submitted to the police crime lab for testing. Saiad
tests revealed the presence of semen, vaginal secretions, and
vaginal acid phosphatase. (Exhibit H, pp. 362, 423). He also 
found a roll of black electrical tape in ﬁhe glove compartment
of the vehicle. ({Exhibit H, p. 363). Truzkowski further found
a clump of 50 to 75 hairs that were subséquently compared ané
found to be consistent with the hair of the victim, Angela
Kukal. (Exhibit ¥, pp. 421-422). |

Following a jury trial, BOSTON was foqnd,guilty and
sentenced to serve faourteen (14i life seﬁtenceé.and ninety-two
{32) years in prison. (Exhibit B). BOSTON then directly

wll~-
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appealed to the Nevada Supreme Court and the Nevada Supreme
Court entered its Order Dismissing Appeal on Octobe; 24, 1989,
(Exhibit E). The only issue on direct aépeal was -the
sufficiency of the evidence. S
However, subsequent to the conviction, yet'priof fp the_ :‘
order dismissing appeal, BOSTON filed a pro per petition for
writ of habeas corpus in the Nevada Supreme. Court on Decemﬁe;'
21, 1988. (Exhibit F). On December 27, 1988, the Nevada .
Supreme Court entered an order denying that petition'fo;-wfié of

habeas corpus. (Exhibit G}). 1In that order, the court stated .
that because petitioner was not incarcerated within the State of
Nevada, the court lacked jurisdiction to hear ‘that petition.

ani:JPOSTON filed the present petition before this Court on July

x I_.lq oo . .
el 20, 1990, and this Court entered its order directing a response

by October 1, 1990.

ITI. ARGUMENT

A. Preface.
In his present petition before this Court, BOSTON raiseé:
the following claims: |

1. “Petitioner was denied the'fight to effective
assistance of counsel at the certification hearing."

2, "Petitioner was denied effective assistance Sf.
counsel because counsel failed to investigate, and that he
was not prepared to proceed at prelimihary_héarihg."

3. "Petitioner was denied the~eff§ctivé éssistance

of counsel because counsel failed to investigate the

i -12- N
- 348 |-
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possibility of the defense of insanity at the time the acts
ware committed.®

4, "petitioner was denied substantial due procesé in

that the defense was denied the right to a speedy trial."

B. The Petitioner Is Not In The Custody Of The Respondents;

Therefore, The "In Custody” Requirement Of The Statute Governing

Habeas Remedies In Federal Courts Is Not Satisfied. .

Petitioner BOSTON's habeas corpus action is based on 28
U.S.C. § 2254 (a) which provide; remedies -in féderai courts for
unlawful state custody. Section 2254(a) states:

The Supreme Court; a Justice thereof, a circuit
judge, or a district court shall entertain an applica-
tion for a writ of habeas corpus in behalf of a person
in custody pursuant to the ]udgmant of a state court
only on the ground that he is in custody in violation

of the constitution or laws or treaties of the United
States. (Emphasis added). .

In the situation where the custody has resulted from a
criminal judgment that was entered subseqﬁent Qp-the one that
the petitioner seeks to challenge, the custoay.;equirement has
not been satisfied if the challenged convict%on does_not affect

the term the petitioner is serving. Ward v. Knoblock, 738 F.2d

134, 138 {6th Cir. 1984), cert. denied, 469 U.S. 1193, 105 §.Ct.-| -

970, 83 L_Ed.2d 974 (1985).

In the case at hand, it is clear that petitioner is in
prison in California pursuant to convictioﬁs'in California. /It
is equally clear that he is not in the custody of Nevada and has
not yet started to serve any term of imp;;aonmgnt in the State
of Nevada. This is not a situation of conﬁebqtive sentences in 

the same jurisdiction as contemplated in'PeyEon v. Rowe, 3891

U.S. 54, B8 S$.Ct. 1549, 20 L.Ed.2d 426 (1968). ‘Therefore, he .-fA

13- ST
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has not satisfied the "in custody" requirement of Section

2254(aj .

C. The Petitioner Has Failed To Exhaust State Remé&ies*On Alf

Grounds. :
A federal court should no£ entertain a petition for 'kianlm::a.'s'."_'-"'~

corpus relief unless the petitioﬁer has exhausted available_aqd'

adequate state court remedies with respect to each of the claims

contained in the petition. Rose v. Lundy;'455 U.S{3509;-51Q
(1982) ; Lindguist v. Gardner, 770 F.2d 876, 877 (9th Cir. 1985);

Szeto v. Rushen, 709 F.2d 1340, 1341 (9th Cir. 1933ff Gutierréz

v. Griggs, 695 F.2d 1195, 1197 (9th Cir. 1983). In this regard,
state court remedies have not been exhausted until thé pefitioﬁer

unsuccessfully presents his constitutional claims to.the highest
available state court through direct appeal or state collatéral

review proceedings. See Preiser v. Rodriquez, 411 U.S. 475,

490-94 (1973); Garrison v, McCarthy, 653 F.2d 374, 376 (39th Cir:. -
1981). The exhaustion doctrine is satisfied "if a petitioner-'
presents his claim to the highest state court and that court

disposes of the claim on the merits . . . ." Hayes v. Kincheloe,| .

784 F.2d4 1434, 1437 (9th Cir. 1986). The exhaustion IEquirémeﬁt'.:
is also satisfied if a federal habeas petitioner demonstrates atL
the time he files his federalfﬁeéition that “no state remedies:.
are still available to the petitioner and the petitioner had not

deliberately by-passed the staté remedies, " Bronson v. Swinney,"’j

648 F.Supp. 1094, 1101 (D.Nev. 1986), guoting Batchelor v. Cupp,

693 F.2d 859, 862 (9th Cir. 1982), cert. denied, 463 U.S. 1212
(1983). '

Ll - *
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Federal statutory law provides in relevant part that:

An application for a writ of habeas corpus in behalf
of a person in custody pursuant to the judgment of a
State court shall not be granted unless it appears.
that the applicant has exhausted the remedies. avail-
able in the courts of the State, or that the;e is
either an absence of available State corrective
process_or €the .existence_of_ circumstances rendering
such™ process 1neffect1ve to protect the rights of” the
prisoner . . . . "An applicant shall not be deemed -
have exhausted the remedies available in the courts of
the State, within the meaning of this section, if he
has the right under the law of the State to raise, by
any available procedure, the guestion presented

28 U.S.C., § 2254(b) & (¢). This exhaustion requ;rement is al-
matter of comity designed to afford state . courts the first
opportunity to remedy a constitutional ﬁiolation._ éweet'v;:
Cupp, 640 F.2d 233, 236 (9th Cir. 1981). Even a.peiitionj
containing both exhausted and unexhausted claims must be dismis~-
sed "leaving the prisoner with the choice of returning'éo.state
court to exhaust his claims or of amending or resubmitting the

habeas petition so as to present only exhausted claims to the

district court.”™ Rose v. Lundy, 455 U.S. at 510.Afhnder the’
futility doctrine, however, a habeas corpus petitioner "may be
excused from exhausting state remedies if the highest state
court has recently addressed the issue raised in the petition
and resolved it adversely to the petitioner in the absence of .
intervening United States Supreme Court decisidns-on point or
any other indication that the state court intends to depart from
fhe prior decisions.” Id. ({citations omitﬁed). Both the
federal district court and court of appealsAmay examine the -

issue of exhaustion sua sponte. Batchelor v. Chpp, 683 F.24 at

862, citing Campbell v. Crist, 647 F.2d 956, 957 (9th Cir.
1981}. |

R
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It has been said that the requirement of exhaustion of

state remedies cannot be waived or conceded by'the state "unléss

the interest of justice s6 requires."” Ventura V. Cupﬁ, 690'3;2d' h
740, 741 (9th Cir. 1982), citing. Sweet v. Cupp, 640 F,2d 233, -

237 n.5 (9th Tir. 1981). Recently, howeﬁé;} the United States
Supreme Court reiterated the limiting prinéiple that the fai;ﬁre: ti
to exhaust state remedies does not necessaﬁily deprive an

appellate court of jurisdiction to'conaidé;:tﬁg merits of habeas

corpus application. Granberry v.-éreer;léﬁi U.S. 129, 134-35,
107 S.Ct. 1671, 1675-76 (1987). The_Cbﬁ:ﬁﬁgéidntﬁis-while
considering the issue of how federal appe}fét;chufﬁQ oﬁght to
handle a non-exhausted habeas pét;tidﬂ-#ﬁéq:é;étgte has not -
raised the objection of failure fd gkhéﬁéﬁ!iq:ﬁhe federal -
district court. In Granberry, thé:Coﬁrt;obégrféd.that:

When the State answers a habeas corpus petition, it
has a duty to advise the Digtrict. Court whether the
prisoner has, in fact, exhausted all’.available state
remedies. . . . As this case demonstrates, however,
there are exceptional cases in which the State fails,
whether inadvertently or otherwise, 'to. raise an
arguably meritorious nonexhaustion defense, The
State's omission in such a case makes it appropriate
for the court of appeals to take a fresh look at the
issue. The court should determine whether the interest
of comity and federalism will be better served by
addxessing the merits forthwith or by requiring a -
series of additional state-and district court proceed-
ings before reviewing the merits of the petitioner's
clainm. ’

If, for example, the case presents an issue on
which an unresolved question of fact er of state law
might have an important bearing, both comity and
judicial efficiency may make it appropriate for the
court to insist on complete exhaustion to make sure
that it may ultimately review the issue on a fully
informed basis. On the other hand, if it is perfactly
clear that the applicant does not raise even a color-
able federal claim, the interests of the petitioner,
the warden, the state attorney general, the atate
courts, and the federal coturts will all be well served

~16~ - _
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even if the state fails to raise the exhaustion
defense, the district court denies the habeas petition,

(=)

2 and the court of appeals affirms the judgment of the
district court forthwith. o
3
4 Id. at 134-35, 107 s.Ct. at 1675 (citations omitted). "The Court
5 also stated that a federal appellate court could hold tﬁat,a-'
] nonexhaustion defense has been ﬁaived'by the state if the -
7 district court reached the merits when the state failed to:
8 assert the defense and "it is'evident that a_miéhgrriageiéf;.
9 justice has occuxred . , . .* Id. at 135, 107 8.Ct. at 1676,
0 In the case at hand, petitioner has not filed any‘petition
11 for post-conviction relief pursuant to Chapter 177. NRS 1?7.315,'7
12 provides as follows: V -
13 1. Any person convicted of a crime and under
sentence of death or imprisonment in the state prison
14 who claims that the conviction was obtained, or that
the sentence was imposed, in violation of the Consti--
15 tution of the United States or the constitution of
this state may, without paying a filing fee, apply for
16 post-conviction relief from the conviction or. sentence.
2. The remedy provided in this section is not a
17 : substitute for nor does it affect any remedies which
are incident to the proceedings in the trial court, .
i8 ‘the remedy of direct review of the sentence or convic-
tion or the writ of habeas corpus. It comprehends and
19 takes the place of all other common law, statutory or
other remedies which have heretofore been available -
20 for challenging the validity of the conviction or

sentence, and must be used exclusively in place of
21 them. : _
3. Onless there is good cause shown for delay,

22 a proceeding undex NRS 177.315 to 177.385, inclusive,
must be filed within 1 year after entry of judgment of
23 conviction or, if an appeal has been taken from such
judgment, within 1 year after the final decision upon
24 or pursuant to the appeal. o '
4, The execution of a sentence shall not be
25 stayed for the period provided in subsection 3 simply
because a petition for post-conviction relief may be
26 ' filed within that period. A petition for post-
conviction relief must actually be £iled or the
27 petitioner must show cther reasons why a stay should
be granted. ' . '
28
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Nevada law further provides that a habeas petiti&ner may
not £file a petition for writ of habeas corpus.uniess he
previously filed a petition for post-conviction rélief‘pﬁrspaﬁt:
to Chapter 177. Nevada Revised Statutes 34.725, which was addsd |
to NRS Chapter 34 in 1987, provides: | ST
A petitioner may not file a petition for wrié.éf:ﬁi?i
habeas corpus unless he previously filad a petition . 7. |:.
for post-conviction relief pursuant to NRS 177.315 to .. . '}
177.385, inclusive, or demonstrates good cause for the’
fajlure to file a petition for post-conviction-relief .
or meet the time requirements for filing a petition
for post-conviction relief and actual prejudice to the -
petitioner. : o .
Even though BOSTON 1s not in the custody of the regpqﬁdéggé¢~f.
he is entitled to file a petitionlfcr’poét;ﬁonvicﬁion-réiié%:f
pursuant to Chapter 177 in the Eighth Judicial District CQhrt.iﬁ
which he was convicted. He has not attempﬁed to avéilghimsélf
of this remedy, and as a matter of comity, this Court #héuld
require him to exhaust any state reﬁedies aVailab;én/ A p;o_pé:
petition for writ of habeas corpus before the_Nevadd'sqpféﬁe
Court that was denied does not preclude his filing of'aléetition
for post~conviction relief pursuant ﬁo Chapter 177 of the Névéﬁa
Revised Statutes. The order denying petition for writ of'habéas
corpus by the Nevada Supreme Court noted tﬁat BOST?N is ‘
presently incarcerated in a correctional institﬁéion .in
Tehachapi, California. The Nevada Supreme Court then'held'
"[blecause petitioner is not incarcerated within ?he Stake'of-
Nevada, the district courts of this state lack juriédib£ion
under NRS Chapter 34 to'grant the relief réquested in this
petition.” This denial does not, of course, preclude relief

under Chapter 177. In fact, the respondents note that the

- 354
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petitioner is within the filing deadlines for petitions for
post-conviction relief pursuant to Chapter 177. BOSTON could
8till file a petition for post-bonviction relief pursuant to
Chapter 177 without having to show good cause and prejqdiée,;qé A
long as he does so in a timely féahion. o

IV. CONCLUSION

This petition should be dismissed because respondents déi '
not have custody of petitioner.f:Petitioner has also-failed to )
exhaust his available state remedies since he hés failed ‘to file |
a petition for post-conviction relief pursuant to Nevada‘Rgvised
Statutes Chapter 177. ._

Wherefore, in accordance with the foregoing, tpé.respbndents
respectfully request that the petition he dismissed;1 |

RESPECTFULLY SUBMITTED this ofud day of September, 1990.

BRIAN McKAY
Attorney General

cN

"\,_ hV-a /4 e / e L
By L-"'fjé’ifﬂ‘/ N / Gittpnm,
- “Stuart J., Newman

Deputy Attorney General .
Criminal Justice bivision - -
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CERTIFICATE OF SERVICE

I hereby certify that I am an emplofee of the Office of the
Attorney General of the State of Nevada and on this. ‘égﬂf‘day of
September, 1990, I served a copy of the foregoing MOTION To
DISMISS PETITION FOR WRIT OF HABEAS CORPUS BY A _PERS_ON_ IN S’I‘h‘"‘E
CUSTODY, by mailing a copy thereof to: : o

ANDRE' D, BOSTON
D-03868 3A-102

P.O, Box 1902-B
Tehachapi, California 93561 .

Jroes ﬂ;ng
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DISTRICT CQURT

CLARK COUNTY, NEVADA

~¢odit. i} . |
DATED tms 2 &7 "Efay of November, 1990.‘

THE - STATE OF NEVADA,
Plaintiff,

vs;;

ANDRE DUPREE BOSTON,

Defendant.

Nt o oy Wl st b o B o 8 St Tt

DATE OF HEARING: 12-13-50
' TIME OF nmmc- g_;_qg_am_.,

com:s NOW,

cOnviction Relief.

" This Response is made and balad upon all tha files
pleadlngs on file herein, Points andAAuthorities in sup

as Well as oral arguments of counsel, lf deemed neces

the STNI‘E OF NBVADA v

© . Nevada: Bar #001799
.Nevada

; REX BELL R

"BY. o/

CASE NO §£§§Q

DEPT. NO. _ﬂy_

through REX BELL,

DISTRICT, ATTORNEY -
- #001398

. RONALD, . BLOXHAM /.|
uChief Deputy Distrlc
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POINTS AND AUTHORITIES
STATEMENT OF FACT | o
On October 1, 1983, twelve year old Kathleen Kukal was asleep
in her family room at 5010 Reno Court in Las Vegas,. Nevada. At
approximately 5;00 a.m., Kathleen was awakened and found a- black '
male intruder in her bedroowm. The intruder put. his hand ovef'
Kathleen's mouth and told her to be quiet. The intruder_produced
a knife, forced covers over Kathleenis head and hegan to fbndle

Ka?hleen. Kathleen called 0o her nother who came to Kathleen'e.

bedroom._ Tha intruder displayed the knife to the mother and; ?

thereaftar jum?ad out of the kitchen window. Kathleen's mother;:ff?

ohserved the intruder to be nude.

On November 14, 1983, fifteen year old Angela xuk§i7';"*

(Kathleen's sister) left the family home at 5010 Reno Court at

approximately 6:30 a.m. on her way to school. As Angela walked toggiff

school a hlack male jumped out of nearby bushes, displayed andjafﬂs

knife and forted Angela Kukal behind some bushes by a house.. The
black male was wearing a bandanna over his face and was also
wearing camouflage pants.

As the black male wes attempting to sexually assault,Aﬁgela,
a garage Qoor opened at the nearby Forsberg residence. Upon
hearing this the.biack male put tape over Angela'e eyes,:forced her
to a nearby cef and drove away with the vicéiy. The'black male
also placed the bandanna around the eyes of Angela.

Richard Forsberg opened his garage door and noticed a body on |-
the ground with a black male kneeling by it. He weﬁt into his
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house, cal.\ed the police and returned to the area to fingd the.
people gone. Angela s school books -and papers ‘were- all that'. '
remained. This was at 5070 Reno Court. ‘ K

| Upon driving Angela away from the area of Reno c:ourt, the;"
black male indicated that he was the person who was in the Kukal
house on October 1, 1983. The black male further made etatements‘i '
t:hat indicated that he thought Lngela was Kathleen and that he had'
been watching her on previous days. o
- During the crimes, the black maie threatened to kill Angela :lt‘ f-..
she did not cooperate. ' - .
At the questioning by the black male, Angela indicated ehe was |
a \l;irgin and he said she wouldn't ba after this ordeal». ‘I‘he black
male then forced Angela to remove her clothing whereaftar ‘he
CD]r_Illlltted sexual intercourse on her. During the attack, the black
nale commented on how "tight® her vegina was and that_he might. have
to "loosen her up." After inte;ceu;se, _ the -bleck iaiele_ .'l-'fox‘eed
Angela to perform fellatio on hin. After intercourse again, the
black male sodomized Angela. | | R
There were other acts.of sexual assault and the "bleck male
also took money from Angela'e purse during the ordeel. o |
During the various sexual assaults, Angela ‘was - bleedmg
vaginally and the black male used tissues to clean Angela's vagina.
Angela believed the tissue box to be in the backseat of the
vehmle. Angela bled on the seats of the vehicle. '
At approxmately 9:00 a.m., the black male drove Angela to the
area of the 2900 block of Berman streat where he forced her out of

LI -3-
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the car, The black male told her to take ten steps after which she

could remove the tape from her eyes. Angela thefeafteplsought_ .

help. . .

Crime lab personnel did resﬁond and recoﬁoréa tiséuessoitﬁ
blood like substances near the curb in the 2900 block of Berman.
Tissues were also recovered in -a desert area which . was: possibly
whare the black male took Angela. '

Angela descrihed the interior of the car to be a "blue-grey
coior and green, it was more blue than green." Angela reported
that she could hear the driver shifting gears. - ‘  ‘”

Angela was taken to the hospital where"#aginal, reotal-aﬁd,'
oral swahs were cbtained. ' | :

Subsequent criminalistic work shohed negative for spermatozoa

but both the vaginal and rectal swabs showed a high level of acid BREE

phosphatase. The crotch area of J\ngela's pant.s and panties -

contained human blood ABO "O' and high levels of phosphatase.; B
On Decenber 2, 1383, sixteen year old Audra Sharp was walkxng
home from school at approximately 3:00 p.m. in Monrovia,
California. At that time a black male wearing a bandanna over his:
face approached her and displayed a knife. The black male forcad
Audra down a tunnel and thereafter placed tape on her eyes.i He
also placed the bandanna over her eyes. During the ordeal, the
black male threatened to kill Audra if she @id not cooperata, t‘he
black male was wearing camouflage pants. o : | .
The black male forced Audra to an area hidﬁenﬁoooowﬁat py
bushes where he sexually assaultoo audra by perforﬁinﬁ?gexuai“

LI _4-'
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Lntercourse on her.

The black male thereafter forced Audra to a vahlcle which ahe

later described as a blue Chevette. She observed two bracalets;ﬁ?f&
which had "Maria*® and "Andre" on them. GShe dascribed the vehiclei%%}i
t6 be a stick shift with buéket:aaats. She further descrlhed theéifff
carpet, seats and 1inings to be different colors of bluﬂ.;iﬁﬁéﬁi?@{

e

later saw the license plate and reported it to be California.:‘-':

License No, 00SAJB or 00SAJV,

while driving around, the black male kept tallinq Audra to»ﬁF

audra was taken to a garage where he forced her out of the car.,jézx
that point the black male attempted. to place his penis’ into Rudra's: R
vagina again. He stated that she needed to be "loosened up" sincei

her vagina was tight. He threatenad to cut her vagina to "loosen“:.

'commit fellatio on him. Audra was forced to do so0. Thereafter,l}ﬁf;

¥

her up. He thereafter performed sexual intercourse on Audra.—;fﬁ“-'”

Thareafter, the black male: forced Audra back "’ into the car and

drove around more during which ;;pe_Audra was again rgqui:ed;to'

L

perform fellat;o.

The black male forced Audra out of the car on other occasioﬁs“'

during which time he sodomized her.'
Upon release by the black male, Audra immediately sought help

and notified the police. . The Monrovia Police Department:.

immediately traced the license number provided by. Audra.- The
police checked California licensing and discovered that license
returned to a different vehicle. - _' '

on December 6, 1983, HWayne COnnady reported to the Monrovia

- jS;'
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Police Department. He observed a blue Corvette parked near one of

the crime scenes in Monrovia on December 1st or 2nd. As he pasged'

the vehicle he saw a black male with a bandanna covering the lower |- -

part of his face.. Since this appeared unusual ha_com@itte& tﬁ%i_ff5

license number to memory. It was Nevada 00SAJV or'nvﬁ.'

Based upon this information that the license p}ate‘was a_f-
Nevada issue, checks were made with Nevada autho:iéies. Liceﬁéa
005 AJV Nevada returned to Maria ¢, Butler of 1916 Houston, Las
Vegas, Clark County, Nevada.

Nevada authorities went to 1916 Hnustoﬁ where they learned
Maria Butler had been in las Vegas during Novembercwith Andre
Boston. Also, it was learned that Maria Butler lived at 8711
Thorpe, Westminister, California. ‘

Detectives from Monrovia Jjoined with officers from.
Westminister and went to 8711 Tﬁorpe. ’ .

Maria Butler and Andre Boston were observéd to be driving a
biue Chevette with Nevada License No. 0O05AJV. | _

A search of the vehicle revealed a Kleenex box in'the right
rear floor area and various tissue wads in the vehicle.
Additionally, a roll of tape was found which was similar to the
tape recovered from Angela Kukal in color,'tgxtﬁre, width and
thickness. | ' |

Also, the vehicle contained numerous itema'&éécribad by Audra
including the two bracelets containing the naﬁes' "Andre" and-
"Maria®. _. | " -

Subsequent testing revealed human blood on the seat covers of R

LR ) -l
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the vehicle.

The police officers obtained consent to search the house ‘of
8711 Thorpe. At that location, numerous items ﬁere rucévekéai-i
including camouflage pants. o -

' A photo 11neup was prepared. Audra Sharp 1mmediate1y

zdentzfied the photograph of Andre Boston - as the person who-
committed the crimes. Also, photographs showlng the defendant's
entire body were taken. |

A photo lineup was prepared by the Las-Vggés.Metroﬁolitan
Police Department. On December 11, 1983, Kathleeﬁ kukal and
Barbara Xukal positively identified the photograph-dﬁ Andre Boston
as the person who burglarized their home on dctbher,l, 1983.
Angela Kukal positively identified the ﬁhotog:aph.as‘théjperson who -
committed the crimes against her on. November 14,. 1983.

The photo lineup was also shown to Carole St. Pierre,-Laurel
St. Pierre and Lisa Williams on December 11, 1983. All three of‘
these people identified Andre Boston as the person‘they_saw in thé
area of Reno Court prior to the abduction of Angela kukal( »

The California authorities began prosécution:nf Andre Boston

for the crimes against Audra Sharp. Andre Boston pled gullty to-“"

various counts and on March 26, 1984, he was sentenced.

The defendant was hospitalized in two mental hospitals-in;‘

1983, prior to October. The defendant was also evaluated by
numerous psychiatrists and psychologists in 1564 thié in prison,f',”

on January 13, 1984, fourteen petitions were f;led in the
Juvenile Division of the Eighth Jud1cial Distrzct court in and for

- -
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the State of Nevada. These fourteen petitions alleged that And:é

Boston committed the crimes which are the subjeét of the pregeﬁ;i jgr

cage.

On September 20, 1985, Form V of the Interstate compact:] -
Agreement on Detainers and accompanying documents were sénf't@ the |
california Institution for Men at Chino, California. This was done’

after the Clark County District Attorney's Office was informed that |

Andre Bostan'was'located at that institution.

On Septeiqber-—24 , 1985, the authorities at Chino» notified the
Clérk County District Attorney's Office that Andr‘ Bt::ston was not
at their facility. o

on December 11, 1985, the Clark County District Attorney's

office was informed that Andre Boston was at the Folsom Prison in {-

California.

Form V and the accompanying documents were again prépared and | .

sent to Folsom on January 22, 1986.

on July 10, 1987, Folsom Prison informed the Clark County

District Attorney's Office that Andre Boston was housed at

Tehachapi Prison in california.

on July 24, 1987, Form V and the accompanying decuments were |. -

sent to Tehachapi.

On March 10, 1988, a representative of - the Clark County

District Attorney's Office telephoned ‘-Tehachapi; ' The
representative of Tehachapl stated that the defeﬁdén; refused to
sign the documents for his return to Nevada. o

Further telephone calls by the Clark County Distric_:t

¢ aw -8—
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Attorney's. offica caused a court hearing to be held to determine

whether the identification of the defendant had been sufficiently;

'established to permit the defendant's extradition to Navada.,‘f“-f i

on May 27 1988, Judge Jason G. Brent, Hunlczpal Court Judgef
for Kern cOunty found probable vause to believe the defendant was‘
the same Andra Boston sought in this case and extraditlon was
pernitted.

On or about June 16, 1988, the defendant was returned to
Nevada. j j '

on June 20, 1988, the defendant first appaatgd in the Eighth
Judicial District Court, Juvenile Division. | A certification
hearing was set for July 5, 1988. -

Oon July 5, 1988, the defendant was oertifieé to stand trial as
an adult. The defendant was represented by the Pﬁbiic Defender'é
Office throughout the juvenile certification procéss.

On July 25, 1988, Joﬁn Fadgen confirmed as counsel and the
Public Defender withdrew. | ' _

on July 26, 1988, a preliminary hearing was held. At the
conclusion of the preliminary hearing the defendanf was held to
answer on some fourteen charges. _

On August 11, 1988, the defendant.was arraigned in nistrigt
Court. The defendant pled not guilty and a tfial date of September
12, 1988 was set. The defendant invoked hié righ£ to a trial
within sixty days from the filing of the information.

The matter procesded toc trial on September 12; 1988, and
concluded on September 15, 1988. The jufy found the defendant

PR -9-
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guilty of burglary, lewdness with a minor, assault with a'deaaly

weapon, battery with intent to commit a crime with use-of a deadiy;:_?;
weapon, robbery with use of a deadly weapon, attempt to dissuadn df;fff

witness ‘'with use of a deadly weapon and six count:s of. saxual’_:‘_'

assault with use of a deadly weapon. _ e
On October 20, 1988, the defendant was sentenced on’ the'_ii"
convictions. | - :t !
‘on January 24, 1989, the Public Defender wastappointéq'égﬁ
repfesent the defendant on appeal. - _ |
on October 24, 1989, the Nevada Supreme cdurt'fil.ed'a'n._o.rdér
Dismissing Appeal. | .
On October 22, 1990, the defendant filed the present Petition

for Post~-Conviction Relief and Motion to Proceed in Forma’ Pauperis.

DRGUMENT
XL
DANT HAS MET EQUT]
oC o PAU s,

NRS 12.015 does provide the method by ﬁhiph a court can'
determine indigency for the purpose of waiving.thé costs of certain
proceedings. The statute requires that a party file an affidavit
setting forth with particularity facts cqncern'ihg income, property .
and@ other resources, as well as a statement of the issues he
intends to present.

Since the defendant has provided an aﬁfldévit in support nf-f

indigency, the State submits that that defendant appears to meet_ -

the requirements of NRS 12. 015 and does not oppose the defendant's

s : -10—»
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Motion to Proceed in Forma Pauperis.

It is important to note that permitting the defendant tog:ffg

proceed in forma pavperis only walves the payment of cos»s and"
fees. It does not permit a defendant lepresented by counsalgtq=*

thereafter repraesent himself.

[T S N BEEN

EFFECTIVE ASSISTANCE OF COUNSEL.

_Petitioner's claim of ineffective assistance of counsel may | = -

require the Court to hold an evidentiary neafing;::éee;_e.g.,
Boldepn_ v. State, 99 Nev.»lal, 659 P.2d 886 (1983). Hdwavér, in
Hargrove v, State, 100 Nev, 498, 686 P.2d 222 (1984), the Nevada
Supreme Court upheld the District court's ruling that ‘defendant's
allegations were not sufficlent to entitle him.tq.an'éviden;iary-
hearing on his Post-Conviction Motion to Withdraw:Plea'bf_GuiltyL
The Court at 503 stated: : '

A defendant seeking post~conviction relief

is not entitled to an evidentiary hearing on

factual allegations helied or repalled by

the recorad. ~
The court also held that the defendant's Motion advanced merely’

"naked" allegations and that the motion did not entitle the

defendant to an evidentiary hearing. A revigﬁ'of' the issues | '+

alleged by petitioner show only *naked" allegations belied by the
record. - Therefore, an evidentiary heafinq ié'ﬂOt:warrantéd;
‘The standard regarding whether defendant is denied etfactive

a551stance of counsel is whether the defendant has received

reasonably effective assistance. Strickland v. Wasnlnggon, 466
ees © 11— '
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U.5. 668, 104 S.Ct., 2052 (1984). In Strickland, the United States
Supreme Court stated:

First, the defendant must show that coun-
sel's performance was deficient. This re-
quires showing that counsel made errors

so serjous that counsel was not functioning
as the 'counsel' guaranteed the defendant
by the Sixth Amendment. Second, the de~
fendant must show that the deficient per-
formance prejudiced the defense. This
requires showing that counsel's errors

were 80 serious as to deprive the defendant
of a fair trial, a trial whose result is
reliable. Unless a defendant makes both
showings, it cannot be said that the con-
viction or death sentence resulted from

a breakdown in the adversary process that
renders the result unreliable.

104 5.ct. at 2064. sSee, also Warden v, Lvons, 100 Nev, 430, 683
P.2d 504 (1984).

Petiticner's allegations of ineffective assistance of counsel
cover a number of minor points which lzad him to conclude that the
trial could have been conducted differently and thereby achieved a
different result. In Nevada, it is presumed that defense counsel
has fully discharged his duties. This presumption can only be
overcome by strong and cenvincing proeof to the contrary. Lenz v.

State, 97 Nev. 65, 624 P.2d 15 (1981); Donovyan v. State, 94 Nev.

671, 584 P.2d 708 (1978). Petitioner's allegations fail to rebut
this presumption, either singly or in combination. The record in
this case strongly suggests that petitioner's conviction was not as
a result of ineffective assistance of counsel, but that the defense
itself was rendered ineffective by the strength of the

prosecution's case. See, e.g., Reid v, United States, 334 F.2d 915
(9th Cir. 1964) (defendant's conviction was not due to inadequate

. e "12“
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representation but to evidence which was overwhelmingly against

defendant). In essence, petitioner's contentions ithlve_triai

Trial lawyers will always disagree on how

a case should have been triled. Second

guessing is a characteristic of lawsuilts

as Monday morning guarterbacking is in

football games. o
86 Nev. at 92. In Strickland, the Unlted States Supréme Court
stated:

Judicial scrotiny of counsel's performance

must be highly deferential. It is all too -

tempting for a defendant to second-guess

counsel's asslistance after conviction of

adverse sentence, and it is all too easy -

for a court, examining counsel's defense

after it has proved unsuccessful, to con-

clude that a particular act or omission

of counsel was unreasonable.
104 5.Ct, at 2065.

Turning to the specific allegations of the'defendaﬁt, he first
claims that his counsel at the juvenile certification hearing was
ineffective because he claims his age factor was lgnorea, time
delays were ignored and his suggestion of insanity was ignored.
There is no suggestion that he was not of sufficieht_age to be
certified as an adult. Aadditionally, there is no suggestion that
the defendant was insane at the time the crime was committed or at
any time prior to or subsequent to the crime.

The issue of delay in returning the defendant to Nevada could
have been presented to the trial court (it was) or could have been
prasented on appeal. Failure to do so amounts to a waiver of sucﬁ”

ee s =13=
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claims. See NRS 177.375. Additionally, it is ‘the State's position
that the extradition procedure was properly fOllWed o
NRS 179.177 et. seq. provides for the extradition of persons :' '

who flee from justice and are found in another state.

" NRS 179 187 provides for agreement between . executive"f,.

author.ities of two states for the return for prosecution .of- a.'”
person wha is found to be imprisoned in another state. .

. The hgreoment on Detainers statutes likewise provide for'
return of a person who is found to be serving a sentenoe of
{mprisonment in another state. |

In the case orasently before the court, tha-dofonﬂoni‘. nade no.
demand for a :fioal dispositicn of the case as provideci.fo;'_ in tbé
Agreement on Detainers. _ | ’ |

The defendant did, in fact, question identification which
necassitated a court hearing in Kern County. Once tho_-'i_ssue was
resolved, the defendant was returned to Nevada on or -about Jone'lﬁ,
1988, S

A review of the record reflects that the State met all
reguirements contained in the Agreement on Detainéx_.-s.. :

In addressing the delay in bringing the defendont to-trial, ii_:
is.clear that the defendant was aware of the charges from December,
1983. He failed or refused to sign the doouoents necessary to
return him to Nevada from the California orison gystem. It is
clear that no prejudice resulted from the de]‘.aj. See, Barker v.
Wingo, 407 U.S. 514, 33 L.Ed.2d 101, 92 S.Ct. 2182 (1972) and
Sheriff v. Berman, 99 Nev. 102, 659 P.2d 298 .(1983).

. ~14- )
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The defendant next contends that defense counsel was denied a

continuanca of the preliminary hearing. A review of the record

reflects that although the defense attornef did’bral;y';eQuéat‘a*

continuance of preliminary hearing, the defendantflaﬁparenﬁiy

thereafter rafused to waive his right to a p&aliﬁinéry'hearing"

within 15 days. Also, defense counsel did not give specific

reasons for the requested continuance and did nct'thereafter'bbjédt"

and in fact appeared at the preliminary hearing and extensively

cross-examined the three witnesses called by the State.

The defendant. next challengee the identification procedure and

complains that no pre-preliminary hearing lineup was conducted.

However, a photo lineup was shown to all three preliﬁinary hearing

witnesses prior to ths preliminary hearing. Therefore, the.

defendant is incorrect in his position.

The defendant additionally complaina that he was dressed. in |

"Jail garb’ on the day the jury was selected. The defendant's
claim is not supported by the record. If in facﬁ,he_wéé dressed in
"dail garb® it was not distinguishable fron sﬁfaet clothing.

The defendant next contends that it was grrbf for the trial
court to permit evidence of other crimes in ét-trial;j The issue.

was argued before the trial court and the trial court stated "I

can't recall a case whera there have been more factors that have |

been alwmost identical”. (See record on apéeal, page 264). After

argument, submission of case authority and statutorxy authority, thae,

trial court admitted the evidence over defense counsel's objection.

The defendant has failed to establish that it was error to do so.

e =-15-
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The defendant naxt states that defense counsel falled to file

a petition for writ of habeas corpus, motion for mistrial, motion_

for a new trial or motion for bail. The defendant fails to state'

the grounds for each of these motions. From the racord, it does

not appear that any of these suggested motions had any marit.'_.}u

Finally, the defendant suggests that his trial counsel failédg ‘;i
to object to the Nevada sentence running consecutively td'kﬁé;fig
Ccalifornia sentence and that he received no credit for time sérvea{:“

These two arqumenta ignore NRS 176.045 and 176.055. NRS 176,045

¢learly gives the sentancing court discretion to run the sentences

consacutively. NRS 176.045 forbids the granting of credit for timé_

served undey the present facts.
CONCLUSTON A

Based upon the above, the defendant's suggeétioh that he has
been denied the effective assistance of counsel ;B’without merit
and should be denied.

DATED this Z?’ﬂ/day of November, 1990. -

' Respectfully submitted,
REX BELL |

DISTRICT ATTORNEY -
Nevada Bar #00179%

Chief Deputy District Attorney

-16-
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A RECEIPT OF COPY of the above and foregoing is hereby

acknowledged this C? day of November, 1990.

¢ THE PUBLIC DEFENDER

Las Vegay, Nv. 89101.
0 I G

I hereby certify that a true and correct copy of the above

and foregoing was mailed on November 28, 1990, to:

rrf

ANDRE DUPREE BOSTON ' o
California Correctional Institute
P © Box 190z2-B :
Tehachapi, California 93581

Secretary
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ANDRE DUPREE BOSTON,
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T "thtorney '
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LAS VEGAS, NEVADA, FRIDAY,

THE COURT:

State versus Andre Boston.

DECEMBER 14,

1990

MR. THOHPSON- Your Honor, this matter. is on for argument 3

to whether or not an ev:dentlary hearing should be set~

gttt

defendant's petition for post conviction relief.:ﬁ;;il'ﬁ .
I night point out to the Court that there are several
grounds alleged in the petition. Initially,

them which I think could probably he disposed of by virtua of the

thera are Boma of-

fact that the foundation existed where those iasuas“could havo _' 

been raised on direct appeal. I'm not saying th6Y3mffofTﬁ

bean,

challenge would have been appropriately made on. direotmappoal

I'm just say;ng that the foundatlon was there suoh that thea

Those being the denial of a continuanoo at preliminary’Hf:

hearing, the fact that the defendant allegedly was present in]. .

court dressed in jail garb for a portion of tha trial and tpo
introduction of other crimes evidence at the trial.h v

Basically, what that leaves is assartions that

defendant was denied effective. aasistance of counsel in the'

failure of counsel to challenge suggestivoness and impropriety of {- L

the photographic line~up conducted ip ‘the case. An evzdentiary

hearing would be needed there to bring that line-up, that photoib
line-up before the Court and to inquire of counsel whether or not‘fgﬁ

ha had viewed that photographio;displaf and whether or.not_he had |

evaluated that matter as far as whether or not a cho;lenge should

Sl 379
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have been made.

case of ineffective assistance of counsel if he tailed t:“do 0,

and shculd have.

The second,

defendant raises, is the failure to pursue,an insanity defanse*"

Attached to the petition,

Those include a social worker's fébort dated.Hay of 1983

.' .i"-'
SNt

which by way of note, would be five month_ before--hatween five

reports.

and seven months bhefore the incidants that werE‘testified to at

trial. - R '

That report refers to an Ingleside Hospital admission.
It's ny understanding that Inglesida 1s a mental health care
facility. That there is reference to defandant getting
increasingly lower grades to hig mother findings bizarre letters
threatening murder and rape, those letters being in hia room, but
"Youth of

never having been mailed. The letters are signed,

America, Thieves of Crime."

He also wrote, the report mentions, perverted sexual'”

letters explaining how girls had to die.
told the family that defendant was a "time bomb.":

report that he has difficulty controlling the welling up of |’

hostile impulses, that he handles conflict in a paranoid manner. |+’

there is a physician's report on an admission to Camarrioc State

Hospital,

. 380 ..
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If he failed to do so, that may: well make out a ?;tg

and perhaps qreatest issue_ that the S

A physician at Inglesidel.‘”'

' There was | .

which I believe is a mental health care facility in|

the defendant has attached severai jwf
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California. There is also a discharge summary from Ingleside:'

Hospital indicating that he threatened to kill a phyeician
that he was dealing with stress in a parane:.d fashion ‘had
severe disorder involving impulse control, expressed--the raport|:
.cxpreseed a danger that the impulses will be acted on, ‘ra

merely fantasized. And strongly recommended several months‘

treatment in a facility llke Camarria.

" An ev:.dentiary hearing would be needed to find

whet.her or not the above infoxrmation was available ta. def

counsel and if he made any efforts to investigate and evaluate hthe

possibility of an insanity defense. RO
_ Based on that, I would submit that an evidentiary
hearing should be set, if the Court is inclined to. de that 7. I have
gsome representations that I would want to make ae‘ fa_.r. ,ee #he, |
timing on it. b
THE COURT: What are they, sir? co
MR. THOMPSON: The representations belng that I would ask for’
at least thirty days down the road for this hearing. The
defendant is being housed in prison in Tehachapi, California. I'm
going to need to be having contact with: him, contact. \uth
attorneys on other cases that he's had, as well as: trying to
gather the various medical documents that will be inVleed. o
MR. BLOXHAM: Your Honor, in response to t.he allegations.

The State has filed a written response. However, i‘_f-,I,__; _could

-t 381
- /AA 000611
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address the issues one by cne from the defendant's petitlon for

post conviction relief, and I'm starting on- page 11 of his

petition,

was denied his Constitutional protections during'the certlfication :';ﬂ

hearing because his age factors were ignored, the tlme-delay Vo

factors were ignored, and the insanity issue..}", he goes on.

Basically, Your Honor, he was a juvenlle at tha txma he:

committed these crime. We- brought him back from California-an

certification hearing was held. ‘Your Honor, he was repraaente

the Public Defender's office at- that cartlfication hea:anﬁ i;.f

There's no suggestion that there was anything illegal'otrimproperr’f
under the statutory scheme,. for certiflcation. The féctor A
addressed and he was held to-—he was certified to stand tr A1
an adult. So, his allegations age: factors, that s not’ true. :

were addressed by the Juvenile caurt.

Honor, when the Court looks: at the record as I recall and I think

our written response points thls out, he was reprasented by the

Public Defender's office and' the. day’ before the preliminary;:jfT

hearing, defense counsel came and. substituted 1n.‘ At thatﬂilma,i"

defense counsel asked for a continuance. The defendant refused to _

waive the 15-day rule and so defense counsel wlthdrew-his m~tion..~”‘

382
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First of all, he alleges, under number 1,‘"Petitioner L
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I believe the recoxrd supports that. fTherefore, a'prgliminggy_:;;

hearing was held the next day. Defense counsel exténsive1X"cﬁ”1{

examined witnesses.,

The third issue, "“"Defendant was denied the right to af

fair identification procedure." He, basically, says there should

have been a physical line-up. Your chor, thera was ‘a
photographic 1line-up as we 'point5 out 1n “our: points and

authorities,

I'm reading from the record cn appeal,“":-_‘ 1so

reading from record on appeal, page 232 Thia is our victim'whoﬁ'”ﬁ

was testifying. and X'm down at the bottom of the page.f:"What

happened at this time when you met with Detectiva HcLaugh11n7"' he

was the investigative detectzve. . "He.gshowed us another

photographic line-up." "Question'_ Were you able to identlfy‘

anyone in this photographic 1ine-up December 11th, 1983?" This
¢rime occurred in November of 1983.. The photographic line-up is

the next month, within the next month. nyes, I-wac.” *pid you

complete a statement at the time in'your own handwfitjhg recording :

which pictures you picked out?" "Answer: Yes,'I'dic;" "Which

picture did you pick out, number-wise?" “Number 2." "And was

that the individual who abducted you on -November 14th, 19837% o

wAnswer:  Yes, it was." ° “Did. you have .any hesitation in |-

identifying?® "No, I did not." y

" There was a fair photographic line-up ‘shown to ‘thel

. 383
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victim to her mother, to her sister, to other people in the area

and Detective McLaughlin thereafter testifies about it Yourjfi%
Honor, there was nothing improper about pre—trial identification;h_ii
in this case. And to suggest that trial counsel Was ineffactivef{ff}

because he didn't request a physical line-up prior to preliminary'}gg;

hearing is just ridiculous.

The next issue is just as ridiculous under 4. It says ?J_ﬂé
"pPetitioner was dressed in jail garb on the day that the jury was:}-i
gelected.” Your Honor, I tried this case.. Your Honor was here,7f?ﬁi

the same staff was here. Your Honor, I can state that had he been :

in jail garb, that would have been recorded in my notes.LdTﬂé

record belies such an allegation. And if defense counsel could-

come forward. with someone wheo was present, othar than the :

defendant, to claim that he was in jail garb, well,-then_it_mgy

have some worthiness to be heard any further. But, I*ﬁhiﬁkﬁtﬁaﬁ{s,

just a ridiculous as the prior orie. _ -

" Additionally, Your Honor, if this jail gﬁfﬁsﬁag;ﬁéiﬁq'
worn, it could not he told, could not'be_distinguishedffromwoéhar
street clothing. ’ :

Number 5, "During the trial of this case,'a'ﬁi@ﬁésé was
called for the prosecution -§ho27was_ the victimgaf:oh the

petitioner's case in california.® Your Honor, a tremendous

foundation was laid before that witness was permitted to testify.. |- ..

Thaere were s$o many connecting*factors that, as I recall, and I

7

384
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cited to the page in our response, that tha.s Court indicated that

it could hardly remember any case that was more closely connecteﬂ. {1,}

The same words were almost used, the same disguises, the samexf?“

bandanna, the same car, the same sexual acts were °°mmittea, IRE

and on and on. There were ESome many tieinq factors thatnthi

Court, after a full hearing=--by the way, def.nse counsal Objacting“<f"‘

and arguing strenuously against it«-did permit that testimony.

The sixth point defendant ra:ses, "Petitioner's ‘attorney
had a duty to file a motion for mistrial or a motion for a new.

trial." Your Honor, there is no suggestlon ‘that this defendant,§aﬁ

did not receive a fair trial. This was a very clean case and

trial.

The last point that he- raiSas,' "counsel made no ':fﬁ

ab)ection when tha"--excuse me, it was at the time of sentencing_-

and he's suggesting that there was a real problem becau:,e,-,"~

"...counsel made no objection when the Court ordered that thejéﬁi

sentences be run consecutive to California cases."” .

Well, Your Honor, that's perfectly within the.'discret:‘iorf
of this Court and it would be silly for defénse aﬁtorney to then
say, "Your Honor, I object." We11 that's the court;'s job is tof

determine censecutive or COncurrent time. The c°urt_was merely;

following the statute and ruling accgrdinglj,
Your Honor, I think our response 6n'pagé 13 sums this up

better than a lot of these other thinés that we're talking about.

8

- 385
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And that is that the defendant was not denied the effective | |7

assistance of counsel. In fact, his cnnvictien was. not due,ﬁei

inadequate representation, but to evidence'_ whiohf

overwhelmingly against the defendant; i This case was: ani'

overwheiming case in my judgment. The identificati"n'z was-,_.v
good. " - .3 AT o

The factors, the car was’ identified, tied to hisi=
girlfriend at the time, items in the car- mal:ched what. the victim
was-~the tape, in fact, matched what the vn.ctim was tied up with..
The tissue in the carx, there was acid phosphate fnund on the:”
tissua. There was tissue in the desert where she had been raped
and sodomized. All of it came back consistent with the defendant,
consistent with the victim. o i '

Your Honor, under the circumstances, the record belies
the suggestion that this defendant has been denied the effective
assistance of counsel. No hearing should pelheld. And I would
ask the Court to deny the defendant's petition ”for po_st'; 'convictieh
relief accordingly. Thank you. - )

THE COURT: Submitted, gentlemen?

MR. THOMPSON: Submitted. = =

THE COURT: The petitioner's'peti‘tion'is denied.. . All ve have
here are naked allegations which“ere.belieduspbstentially by the
record. I don't think that ius‘- ‘c'onvieti'on was 'a result of}

ineffective assistance of counsel. I think he was very properly

386
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and appropriately represented by counsel. And for those reasons, ;:*?

counsel, the post conviction petition is danied.-

**t*

ATTEST: T do hereby certify that I have truly and correctly

transcribed the sound recordings of the proceedings in
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SHIRLEE CHRISTOFFERSON, Speclal Recorder/Transcriber . |
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DISTRICT COURT _ K
cLaRk county, nevapa Dzc 10 102

'u'_') ’

THE STATE OF NEVADA, P
- . '!.ﬂ_‘ Toew T :

00 plaintire,

vs.

ANDRE DUPREE BOSTON, cASE No. _cageso AL

. DEPT. NO. v

g ot St St Sl gt g Vp® Syl S

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND QRDER & .. [+ *

DATE OF HEARING: 12-14-90 .
TIME OF HEARING: 9:00 A.M.

THIS CAUSE hav;ng come on for hearlng hefore. the. above

entitled Court on the 14th day of December, 1990,,the Petitioner f'

not being present, repreaented by "ROBERT HILLER, Deputy Public-5

Defender, the Respondent being. represented by REX BELL l’.):[st‘.x:':Lc.t:''-'-=

Attorney, by and through RONALD c. BLOXHAH, Clu.ef Deputy D:Lstrlct; :

Atto:ney, and the Court having considered the matter, including ;:f;

briefs and arguments of counsel, now therefore, theijﬁ:;.makesuthei
following Findings of Fact aﬁd“cenclusione of Lawe
- _ ) .

1. The crimes for which the Petltioner was COPV1Cted inf

Nevada occurred on 0ctoher 1, 1983, and November 14, 1983.

2. On December 2, 1983, the Petitloner committed various{i:ff

crimes in california whlch were. very eimilar to the crlmes;'
committed on November 14, 1983. ‘

3. The petitioner was arrested in Callfornia in December of;J

1983 and a police lnveetigator tied the petit1oner to.the Hevada | R

crimes.> . . :ff}Jﬂ: ji" o ?:;fﬂ
@ wm ®
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4., On December 11, 1983, the victlms and witnesses 1n the;

Nevada case were shown a photographic lineup by the detectxvas from= .

the Las Vegas Matropolitan Police Department. u
5. The State of Nevada proceeded to seek the return of tha; R
petitioner to the State of Nevada. The petitloner raaisted the?
efforts but was returned to Nevada on or about June 16, 1988..3”
6. On July 5, 1988, a certification hearzng was held 1n tha;
_,uvenile court for the Eighth Judicial District Ccmrt, st:ate of-.
Nevada. The petltioner was represented by counsel and the.
petitioner was properly certified to stand trial as. an adult. '
7. A prelininary hearing was conducted on July 26, 1988 with;'
defense counsel present. Defense counsel cross-examineg ghg-;hreg
witnesses for the State. . _ -
8. A jury trial began on September 12, 1988,_5#& endéﬁigﬁ:
September 15, 1988. ' o A
9. During the jury trial, the State was permitted to'dffér
evidence of the cCalifornia crlmes over the objection of defensa'
counsel. The evidence was properly admitted after the state
providad proper foundation and the court weighed the pyqpatlve and
prejudicial value. . ‘

10, The petitioner thereafter appealed his_cpn#ictiéﬁ to tﬁe
Nevada Supreme Court and the court issued an order' Dismissing
Appeal which wes filed on October 24, 1989. '

"11. On October 22, 1990, the petitioner filed the present

Petition for Post-Conviction Relief wherein he alleggd that he had::éfé

been denied the effective assistance of counsel at~tfia1.A

- 389
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NRS 177.375 provides in pertinent part that- all claims for{?“y:

post-conviction relief are waived which wvere or could have baen;iﬂ s

presented to the trial court or raised on direct appeal, unless the_' -

court finds good cause for the fa;lure to present the claims and

actual prejudice to the petitioner. Therefore, the- only issue SR

ad&fessad in the present petition is the issue of._effect;va;ik

assistance of counsel.

The petitioner is not ertitled to an evident;ary hearing if"

the petitioner advances "naked” allegations which are belied or
repelled by the record. See Hardgrove v. State, 100 vam 498, 586
P.2d 222 (1984). ' U

In the present case the record shows the petitloner was

properly certified to stand trial as an adult. Additipnally, the

trial court properly permitted evidence 'at t:ialﬁ_and_nthéi

identification procedure was proper. The squestiﬁn‘that thé

petitioner appeared in court in {ail clothing has no support in the

record.

Inasmuch as the claims of the ‘petitionér‘ are belied or |. "

repelled by the record, he is not entitled to - an eyidenﬁiar}*"

hearing. _ _

A review of the claims of the petitioner establishes that he
has not been denied the effeétive'aSSiétance of counsel pursuant to
Strickland v. Washington, 466 U.S. 668, 104 5.Ct. 2052 (1984) and
Rarden v, Lyons, 100 Nev. 430, 683 p.zd_qu_(1§a4). ' '

L]
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ORDER
IT IS HEREBY ORDERED that the Petition for Post- COnviction :

Relief shall be, and it is, hereby den}gz;;L
DATED this _/ Z7®1day of December ) d,/;;pf
RICT JUDGE
REX BELL, District Attorney /} Jﬁ?
Nevada Bar #001799

Nevada Bar #£001398
BhMﬁ@ﬂézn.‘_

RONALD C. BLOXHAM
Cchief Deputy District Attorney

- 394
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THE STATE OF NEVADA,

ANDRE BOSTON,

casa No. cs4650 T

)
) .
Plaintirfe, ; Dapt No.ﬂy‘tu.
)
]
Dafendant. }
)

THE STATE OF NEVADA

REX BELL, DISTRICT BTTORNEY, CLARKA OUNTY, NEVADA and' i
DEPARTMENT V OF THE EIGHTH JUDICIAL DISTRICT COURT OF:' ;

THE STATE OF NEVADA, IN AHD FUR THE’COUNTY OP CLARK.

NOTICE is hereby’ gzven that ANDRE EOSTON, presently.-
.1ncarcerated in the Nevada State Prison, appeals to the Supreme:;h
court of the State of Nevada from the order denying defendant'sf;
Petition for Post-Convictlon Relief filed on December 18, 1990.;”5

DATED this 11th day of January, 1991.
=" 'MORGAN D. mes

R CLARK COUNTY pmaz.zc' DEFENDER

Y - B
NEVADA DBAR #1060

DEPOTY PUBLIC DEFE:NDER a

AA 000622
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RECEIPT OF A COFY o

Nereby acknowledged this _[| ~day of January, 1991. . . ...

w

e foregoi_ﬁg Notice of Appeal is

REX A, BELL - /%

I
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IN THE SUPREME COURT OF THE STATE OF NEVADA FILED

cateso CLERK S CE RTIFICATEB 23 IHuSﬂH'gl.

. H

. . -.v o . . .- . . ; ‘...‘:.‘_. 1 -
STAT “NEV; DA, . s e
E OF NEVA _ss | @) CLERI_( .
[, Janette M Bloom, the duly nppomled and quahﬁed Clerk of the Supreme Court of sald Smte of

"Nevada, do hereby certify that the following is a full, true and correct copy of the. J’udgmem in the e

matier of Andre Boston ve. The State of Nevada, Case No. 21371,' St

JUDGMENT
The Court being fully advised in the premises and the law it is now ordcred adjudged and

decreed, to the effect:  #, . , we vacate the order of the district court L
denying appellant's petition for post-conviction reliet. We re.mand

this matter to the district court for further procaadmgs."

Judgment, as quoted above, entered this  30th day of - September - . ., 1_‘9:9'3'___'.}: _.:"- - )

IN wrrN'Es's WHsaan I have he'reliiié"aé{’hy haud and
affixed the Sedd of said Supreme Court; at my. “office’ in N
zzna iyt

Carson Cuy. Nevada, this. -
October T 51

JANETTE M. BLOOM
Cheek dapmtmdmsundmm

By___.%ﬂq_mm& Q | _____ K

1. 190 .
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IN THE SUPREME COURT OF THE STATE QOF NEVADA

No. 21871

ANDRE BOSTON,

Appellant,

vsS.

THE STATE OF NEVADA.

Respondent.

N Nl W Vg Spst Vgt St Vst gyt gt

ORDER OF REMAN

.

This is an appeal from an order of the district cnurt,.
denying appellant's petition for post-conviction relief. AR

OGn November 7, 1988, appellant was cnnvictad pursuant
to a jury trial, of cne count each of burglary, 1ewdnessuwith a
minor with use of a deadly weapon, assault with a deadly-
weapon, battery with intent to commit .a crime with uBe of a:
deadly waapon, robbery with use of a deadly’ weapon, - attempt to:
dissuade a victim or witness from reporting & crime with usa of'
a deadly weapon, and six counts Df sexual as sau1t with usa of a
deadly weapon. Appellant was sentencad to a total of fourteen
consecutive terms of 1life plus a consecutive ninety—two years
in the Nevada State Prison with all santences to runf
consecutive ta a sentence appellant is serving in Caleornxa.
This court dismissed appellant's direct appeal. ’ Boston . :'
State, Docket No. 19607 (Order Dismlssing Appeal .October 24:F
1989). During the pendency‘ of appellant's direct appeal.
appellant filed in this court a petition for a writ of habeaS_f
corpug, which this court dismissed on procedural grounds.'
Boston v. State, Docket NQ.~19615 (order Denying Petition,=
December 27, 1988). ) ' o _ _

On October 22, 1990, sppellant filad.ln the district
court 8 petition for poét-cunviction relief.,ATﬂét'pgtitioh was
opposed by the state., The district court appbinted;ééunsel.to

represent appellant. On December 18, 1990, the district court
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denied appallant's petition, without an evidentiary hearing.
This appeal followed.

Appellant contends that the district.court erred in
denying hia petition without an evidentlary hearing. Appellant
points owet that his petition made the claim that h;s counsel
was ineffective for failing to 1nvestigatefaﬁ_insan}t} defensé.
Appellant further points out that his petit;bp.?as subborted by
conslderable documentaticn showing his extensive history of
psychlatriec disorders. Appellant_arguésfth&f the record does
not repel his claim, and concludes thap_hétwaglppfitled to an

evidentiary hearing. We agree.

As a general rule, claims of ihe#ﬁgcfivé assistance of:

counsel should be resolved following anﬂéf;dgqtiary hearing.
See, generally, Grondin v. State, 97 ri:a'v";'_';-'c;_sd',, 634 P.2d 456
(1981). Although naked claims for relief do not entitle a
petitioner to an evidentiary hearing,.whgpia petitioner mékes
claims which, if true, would entitle him to relief, and those
claims are not repelled by the record, the petitioner is
entitled to an evidentiary hearing. .See Hargrove v. State, 100
Nev. 498, 686 P.2d 222 (1984). )

In the instant case, appellant claimed, inter alia,

that there was a question as to his sanity when he. committed K

the crimes for which he was convicted, and that his attorney
was ineffective for failing to investigate-an insanity defansea.
Appellant's claim was documented with copies of medical
records. Furthexr, there 1s nothing in the recorq wﬁich would

repel appellant's claim. Therefore, appsllant was entitled to

an evidentiary hearing on his petition for post-conviction. ;.

relief.
Accordingly, we vacate tha order of the district court

denying appellant's petition for post-conﬁiction relief, Wo

L

- .__,":_j -'__r-; 4‘.@@_‘ .
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remand this matter to the district court for further |
ﬁroceedings. ‘

It i3 so ORDERED.

Mowbray _,.757 .

YounW . o
cc: Hon. Jeffrey D. Sobel, District Judge ' :
Hon. Frankie Sue Del .Papa, Attornay General
Hon. Rex Bell, District Attorney )
Morgan D. Harris, Public Defgnder
Loretta Bowman, Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

REMITTITUR

DATE: October 22, 1991

TO: Honcrable Loretta Bowman, Clerk
RE: Andre Boston vs. The State of Nevada
NO 21871 DIST. CT. NO..C84650

Pursuant to NRAP Rule 41, enclosed is (are) the following:

cc:

.. Certified copy of Judgment and copy of Order.
v Certified copy of Judgment and copy of Opinion.
...... Certified copy of Judgment and Opinion.

w~t5.. Receipt for Remittitur. (County Clerk please sign below nnd return. Retain the
attached copy for your records.)

..... Record on Appeal, Volumes

... Exhibits. 15

wmeme. Deposition(s) of.

e Memorandum of Costs and Disbursements.

Other

Morgan D. Harris, Public Defender
Hon. Frankie Sue Dal Papa, Attorney General
Hon. Rex Bell, District Attorney

sp

RECEIPT FOR REMITTITUR

Rece:ved of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the

REMITTITUR issued in the above-entitled cause, of date...... S0) 4. 1991

L

LORETTA- BOWMAN
cf:unly‘__:l.‘_ﬂ.{- ) -_.’ 4.50




B 00 =] O Ov b L0 N m

NS bk pd b ek Bk e ek el
S © @ w5 G R - S

8 RBR

.
® N5 8 B

. ~FiED m-orm coum-- 5
DISTRICT courT -~ QOT 14 'gg? -

CLARK covnrw,.nzvnua : o
R Kk me-mao.'..mi Cﬂ__

STATE OF NEVADA,

Plaintiff, R |
Transcript of .

va. |
' - Proceedings

ANDRE DUPREE ‘BOSTON, -

.o DI '

':De:epddpt.

" BEFORE THE HONORABLE JEPFREY. D. SOBEL;.

o

EVIDENTIARY HEARING . /.

FRIDAY, SEPTEMBER 4, 1982 -

APPEARANCES

FOR THE PLAINTIFF: - " RONALD' waxm, ESQ. LI
L Deputy Dlstrzct Attorney i

FOR DEFENDANT BOSTON: ROBERT M:Lmi-m :..ESQ._-'..'..".-'.-:.- a

RECORDED BY: DEBRA WINN, Special Reporter/Transcriber’ = 0"
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LAS VEGAS, NEVADA, FRIDAY, SEPTEMBER 4, 1992

THE COURT: So this is State versus Boston. lLet's make sure | . .

that we've got our video camera.

MR. BLOXHAM: T would ask the Court to take judicial notice':'r

of when Mr. Fadgen confirmed, July 2z5th, 1988, and the prelimlnary‘ e

haaring proceedings and the trial dates Jjust for the'Court's o
edification and Mr. Miller's, o .'j. ‘-.' .
THE COURT: I don't have a minute before--yqﬁﬁ:eftalking :
about Justice Court level? :_ L ' el
MR. BLOXHAM: The Justicé Court minutes show'thaf,pnsJuly'2§}
1988, Mr. Fadgen confirmed. PO
THE COURT: There is an “a® file. They're probahly in that
"A" file, but they're not in the "B" file. o
MR. BLOXHAM: Perhaps Mr. Miller couid check hxs nates and'
maybe we could even agree to it. ‘_' .‘1"_'
' THE COURT: Okay. This is the time set for ihé:'--éﬁidéiﬁjary. '
hearing in State versus Boston., - -' '~._ .Tf"_.-
Tt's my understanding that we're géing-tSTthéééégyliﬁi.'
one witness today? ' _ ':'  ;‘i> ‘ '
MR. BLOXHAM: Your Honokxr, one witness and than, 'in thinking.
about it, I thought, perhaps my testimony mlght 'be needed,.
depending on what testimony 'is taken from Mr Fadgen.  and the;
reason I say that--if we? re on. tape--are we taping-~is I met with;

Mr. Fadgen as Mr. Fadgen prepared to defend Mr. Boston._ And if

2
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Mr. Fadgen's memory is not  as clear--Mr. Fadgen: has ‘handlea.: Co

hundreds of jury trials. I've personally had three trzals against3 -

Mr. Fadgen myself, jury trials. An excellent trial atterney.;‘if‘f?”

. But I recall, specifically, preparing for this trial andif“f“
meeting with Mr. Fadgen. Depending on what Mr. Fadgen's memory 1B;J:ﬂ

and how it serves him, I may be asking permission to testify as_<f{f

T M

well.

THE COURT: Well, let's start with Hr.rrwhat ﬁéfé-raﬁ éoiﬁé;,

to Mr. Miller?

MR, MILLER: Well, I need to—-we‘ve kind of just Blld into a.

start on this. And there was, for the record, from my?'ﬁ;i

conversations with Mr. Boston, there was an objection that I need:'

to put on the record right at the outset. And  that vas Mr..
Boston's objection to proceeding with the ev1dentiary hearinq
without him being present. I know we diacussed that before and

haVe not been able to cone up with a way of getting him here._

Nonetheless, for the record, I think I need to put that objection '

forward.

THE COURT: Well, for the record, I mean, we have“it in other
transcripts, Why don't you briefly, again, tell us. The problem,
as I understand it, Mr. Bloxham, is we don't have a precedural
mechanism~~and I think, Mr. Miller, you agree ﬁith ﬁﬁat—-to ge#
hin back hsare. Mr. Boston wishes to proceed by Qay of post

conviction relief, if we had a way to get him here we would.

| e
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procedural mechaniam to do this.

What we're doing this morning, -of course,. ié~y1dé$:§~7

taping this at some expense to the County so as to try to get Hr. f:;{

Boston the best sense of what's going on tn his absence. We‘d :-"‘

love to have him here. But it's my understanding there is'n ffiﬂ'

Is this- correct Mr. Bloxham?

- MR, BLOXHAH That's what I have been told, Your Honor.

fact, I was 1ooking for a letter in my file from a. Deputy AttorneyJi'"

General that, basically, said just that. - That - at the ¢gprp!sﬁ_l

raquest, we started steps to see about bringing the defEEée
here. ' ";i"

And in contacting the Attorney'General's office, we were
told that there was no way to get the defendant to. court because
he is in custody in prison in California, Tehachapi speoiéioally,
and he has been convicted in Nevada and he has appealed to the

Nevada Supreme Court and that matter has been resolved. We're

talking post conviction. relief.

And so, there was just no way to remove him back”}ff,;
there was no way to extradite him. None of the’ procedures for
returning somebody with an untried case existed.' N S

And I apologize. I started looking through m

like I said. Because I received a letter outlining those_things.

I.don't see it jumping out at me from the file.
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did go down and visit with the defendant at Tehachapl.. I doaif' }@ﬁ

know whether he wants to have a depoaition from Tehachapl}wit Wi

myself and him, or just how he wants to proceed by affidavits,

whatever. Perhaps it will be answered by the testimony of Hr fi.g

Fadgen.

THE COURT: You know, I would have certainly—~and I've said:

'I‘

this before--I'll be glad to continue this matter until Hr. Boston; i

can be here. But I understand that that might'be.awhi}ag
MR. MILLER: We explored that once before in Eha*ﬁte fou
hearings on this. The cQurt apecifically asked us to 1nquir

to when he would be getting out in California. And if my emory:>s=

in cCalifornia. o _
THE COURT: Now, certalnly. you know, 1t may not ba*me it.
may not be within my life {:ima, but all things being’ equa:l' werl:
probably sti:l have a court syatem here in 2010. Would he_
to wait and lLave it heard at that time?
MR. MILLER: I do not believe 8o. _
THE COURY: Okay. Have you discuased that with him°

MR. MILLE!.: Yes. A BN

THE COURT: Alright. Then: why don't we proceed.undar thei.

best condition:t. that we can, which is with the video.tape

Why don't you call M;. Fadgen. We can get him out:o; T

here?
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. JOHN. FADGEN

Was called as a witness, duly sworn, and festified:ss fdiibﬁéﬁ{

THE CLERK:. Please state your name and'spellJyégf'lqgﬁﬁygﬁ&
for the record. | . _ “'fw”:ﬂ

TBE WITNESS: My name 'is John Fadgen, F-a-d—g-e-n. :

| ' - ' DIRECT EXAMINATION o
BY MR. BLOXHAN:

Q And Mr. Fadgen, did you graduate from law. school} air??'.

A Yes, I diaq, american University, Washington D C., 1963._f'.

Q 19637 And did you then, thercafter, take any bar exams?'

A Yes. Yes, I did. I took the Dmstrict of colombia bar‘
exanr in 1963, Was admitted in District of Colombla. In 1964 in
Nevada. ) _

Q Now, were you practicing law in the Stéie §f ﬁévéda iq
19887 . DL e

A Yes, I was. ~ .

Q And at the time--let me just asklﬁou, iﬁ:genefal;1 
couple of questions that are--may not be faif. They may be' hard_-l
to answer. Can you give us a4 rough estimate of how. many criminal
cases you've handled over the years? Would thgy_be in.the
thousands? | L

A Yes. : _

Q And can you give us a rough estimate of how many jury

trials concerning criminal matters you've perhaps had? “How, this,

s
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again, may be an unfair question.
A Here in the State of Nevada or——

Anywhere, criminal jury trials.

Hundreds. ) ;
Hundreds. What is your current employment, Hr. Fadgen?
I'm employed with the U.S. House of Represantatives.
And is that in Washington D.C.?

Yes, it is.

And is that Mr. Bilbray's office? ' -5.'

LN - B - - B =)

Yes, it is.

Q Okay. ©Now, directing your attention to'September o'
1988~~and I'm asking these questions, .you may not recall the year,
you may not have your file on this case, it may have heen turned~
over to appellate counsel on that. If I was to tell youw that a-
trial occurred on this case in Septemher of 1988, dp__you rqqal_:}.
representing Andre Boston? . - o

A Yes, I do. -

Q Did you represent Andre Boston at the prellminary
hearing as well as the jury trial? ' L

A Yes, I 4did.

Q And do you recall meeting and talking with Hr Boston
prior to the preliminary hear;ng as well as the trial’ ' o

A Yes, I do. - | |

Q@ Do you remember prepafing for that trial? & .
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A Yes.

o] In fact, specifically, were ydur:officeé pygg'qj:épgf._f

Street, South 6th Street, prior to trial?
A Yes. As a matter of fact, I believe I met with yéﬁiévéri
there at one time. L

g,

Q That was my next question. 00 you rédall'aeféﬁﬁ
your office-- | e
A Yes. ‘
Q  --and discussing the matter to trial ag{far-ﬁégﬁq_

getting down the procedure, do we expect to start oni‘tinpe

witnesses, telling you how long my.gagé would take{:andgﬁﬁiﬁgg'i_i

like that, so to speak? o S o

A Yes, I do.
Q Okay. .
THE COURT: You never paid any house calls on e, M,

Bloxham, when I was in private practice.

MR, BLOXHAM: I believe you were a lot further 5V§Y{ fnﬂiiff

THE COURT: I was right down the strest in the Phosnix

Building. B
MR. BLOXHAM: Oh. I don't bélieve we ever ﬁad a jurg”¥%i§i} 

though, Your Honhor. N - : ,1.. |
THE COURT: No, I successfully avoided mosﬁ'éf ﬁﬁ&éé;;;ég

ahead. ' G

0 (by Mr. Bloxham) Well,. in fact, for thgf?égoga;jnr;

8
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Fadgen, do you--I recall speciflcally three. jury trials you. and I
have had together. Do you racall ‘those? '

A I remember ona.

Domingas?

Michael Domingas.

Yes.

Do you remember a feluhy DUI--
Yes. '

The name=--

Bevel.

Yes, Bevel. Aﬁd_thén,-bt.courae,-hndxe Bdéﬁﬁﬁ?

¥ 0 O 0 Y 0O P DO DO

Yes. : '
THE COURT: How many did §qu'win?

THE WITNESS: Well,‘Domipgaa wastaeven triélﬁj

charges. We won the first fi&é;'l-believe, jury-tfiéiﬂ‘an@;ﬁkgnﬁ;Za_

lost the sixth one. Lost Bevel also, to Mr. Bloxham.3

Q {by Mr. Bloxhan) Do you remember'Hichael Domingas'being ,‘f_

tried and he ended up--you won five out of the sevan trlalsfthat -
were done against Michael Domingas. . Isn't that correct? - '

A Yes,

Q In fact, wouldn't it be fair to say that we”hadfa pretty

good State's case that .you beat me in that Domingas case. fﬂ_

Wouldn't you agree with case?

Yes. . : BRI S S R
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A Yes. o Ny

Q He went on to other things,.théggh, d;énfﬁ-hé;“nff‘
Domingas? o ST

A Sorry to say, yes, he Qid.

Q It would have been better if he Went to prison.

A Well, he did go to prison, ultimately, qn_” -the.'s'iﬁ‘.ﬁ
trial. Yeah, he did go on to worse things.ux,;f-”” ”~ |

MR. BLOXHAM: Your Honor, for the COurt's informatlon, this‘
was one of the Ninja killers down in California Miehaal Domingas..

He testified at the Homick trial. Just--that's quite an aside. .

But, now, as you prepared for: trial in ;§é3ﬁbst§ﬁ
matter, Mr. Fadgen, did you feel like you had adaquate tima to_
prepare? o '_ " .
a I'm sure, as I recall the preliminary hearing, I had to
get ready real quick. I don't remamber the time sequence.
MR. BLOXHAM: Your Honor, I was to gozng to ask the Court to
take judicial notice that Mr. Fadgen conf;rmed on July 25, 1988

for the preliminary hearing, that the defendant- 1nsisted on his

preliminary hearing within 15 days. The COurt rafused on thatf‘}’i

basis, to continue that preliminary hearing and. it proceeded on

the 26th of July. I don't know whether the Coiirt can take that | /i

judicial notice based on what it has pbefore it. - But I caha}i;

represent that's what my file shows.

THE COURT: Mr. Miller?

10
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MR. MILLER: The cover sheet on the transcript—-the 1

reporter's transcript of the prellmxnary hearing which was a part}f?ﬁz

of the record on appeal, bears out that prelimlnary hearing wasi:':“

conducted before Judge Jansen oh July 26th, 1988 thh.nr, Fadgen.“f’

as counsel.

THE WITNESS: And I believe--my independent re&&ileéﬁiohfiéf-'sf

Judge Jansen asked me--you know, I mean, we were stuck with theﬂ

15-day rule--if I could get ready as far as prellminary hearing.l

Although it was a short time, the nature of the preliminaryt.f :

hearing and the nature of the evidence, I felt that T could;“ﬂﬁ

N

adequately represent him at that time, even on ‘that' short Ifﬁ

notice, Ce

THE COURT: You'd probably had hundreds and hundreds cf
preliminary hearings I assime.- o -__ : o

THE WITNESS: Yes, Your Honor, about 22 years"'.wbrth.-"' .

MR. BLOXHAM: Now, I was aleo going to ask the CDurt to take'
judicial notice that the defendant was. arraigned August 11th 1988’
and he did invoke his rlght to a trlal within Go_daysr.HAnd a
trial date of September 12th, 1988 vas set. S : :“"

THE COURT: That's exactly -what the minutes reflect. f?f:_

Q (by Mr. Bloxham) Now, as you were prepa;ing;fo:-griél,_
did you have in your possession, all of the discové:ﬁ_éefﬁalﬁipé_
to this case? L

A I would say every bit of dlscovery given to ‘me by the

i1

70
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District Attorney's office.

Q  OKay. And, at that time as well as now, we. had an. open” o

file policy whera what we had in our file was available to you’

Isn't that correct?

) .'-"} :', -

A Yes, I believe we just simply made a written request and:.;'j

the discovery was provided. _ .
Q Do you recall the discovery including medical repnrts cm" L

the defendant?

A Well, let me take a step back, first of all; Hy memory

is hazy. Whether I--whether ¥r. Boston was orxqinally reprasentaﬂ,:_-

by the Public Defender, I'm not sure. §o, I may. have gotten the..“

discovery from the Public Defender's office. I'm not certaln ofh
that. But, in any event, I had the total package. : ’ ;;iA:

Q Ookay. Do you recall whether ar not—-and- I kﬁoﬁffhisdfé':
going back a couple of years, lots of cases—~but do you recall any
medical reports containing information, psychiatric type of.‘
raportse on Andre Bostoﬁ? |

A Yes, I do. B

Q Did you consider, as you prepared for trial defenses,
including an insanity defense? | B

A Yes, I'm certain I did.‘> ' . L

Q  Did you proceed with an insanity defense 5ﬁ*a1}?f1_g:f
A No, I did not. L L
Q

Was that a conscious--or a conscious friai,tééﬁiéu#hét

12
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you considered and then rejected?

A Yes, and I'm certain, also, in my discussions with ur5‘
Boston that was brought up. But I don't have an independent .3”

recollection of that. I know that we spent t1me praparing thei

defense, went over the discovery, but 1I: have no o

recollection that--

Q@  What defense did you proceed with, sir,'if'you recall?
A The defense simply--the big problem. as I recall it, in-

the trial was a similar act in California. As a matter of faot{yngai

a very similar act in cCalifornia. The defense, first of all

Q Okay. Did Mr. Boston--what’ defense did:mﬁifqﬂl'

proceed with?

A Well, he was insistent all along that he was not guiltyf-':ﬁ

and was not the perpetrator of the crime. .
Q So, throughout, his claim was, "It wasn'tiﬁsé?izﬂ
A Absolutely. o . i .
Q “"Identity is wrong®?.

A Yen, that is correct.

THE COURT: Now, Mr. Fadgan—wexcuse me for interrupting--f

when you said you have no indapendent recollection, soma th::g"‘»i

ahout the issue of raising a sanity defense, you do remember thatqlhaf

you saw things that, a.t least, put you in. a pos:u.tion of

considering that as a defense.z What you don't remember is the:

11 -
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specific discussions with Mr. Boston about it?

THE WITNESS: That's correct I remember the medical recorda :;f

and I have reviswed a couple of those this morning supplied by Mr.

Miller. I recall seeing those particuler: documentsf reviewing

them. &and I'm certain I would had dlscussed those w1th Mr:'

Boston. But, I do have no indepsndent recollection of tha'

THE COURT: Of the discussion?

THE WITNESS: Of the discussion, that‘s corrcct.;“ 3

THE COURT: By the way, Mr. Bloxham, the reaaon that‘p_obably-
the Attorney General's letter did not leap at you from your file
is that it has leapt all the way into the. Court'a file.  ﬁ?A '

MR. BLOXHAM: That's where it went. i

THE COURT':

so, we'll file that in court'ﬁédai.;r.f‘u
MR. BLOXHAM: Thank you. [
THE COURT: Go ahead. ' '

@ (by Mr. Bloxham} -As - .you met with Mr..: B°'°'t°n :Ln
preparing for trial, was he cooperative? R
A Yes. '
Q And open in his discussions with you?
A Yes, he was. : L
Q And he assisted yﬁu?_
A Yes, he did. ' | N
A

Yes, he did.

14
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He understood the questions you asked and--

Absolutely,

o Y 0O

—-made appropriate responses?

A  He had absolutely no problem understanding'myiqueation

nor communicating with me.- _ TR : e

THE COURT: I take it had those things coma up--had there
been a problem in communication, that- you took to raiaa some -
guestion as to his competence, you would have filed-some kind of
motion with tha Court to have him examined hy a psychiatrist ‘
before you proceeded to trial, wouldn't you? ey 9

THE WITNESS: I certainly would have, Your . Honor;i'ﬁndri}ﬁa'

absolutely no question--I mean, he knew rlght from wrong, h& kne?.. "

eventa, he knew sequence of events, "he was very articulata and
well spoken, as I recall. _ ._iA ‘:_.._

Q (by Mr. Bloxham) Now, do you--the 1ast question here--
having tried the case, and, again, it goes back a conple of yearB
and you've had hundreds of cases, do you feel thatkH;. Boston
received a fair trial? o IR

A Yes, I do.

MR. BLOXHAM: Thank you.

Pass the witnesa, Yocur Honor.
THE COURT: Mr. Miller?
CROSS EXAMINATION

BY MR. MILLER:

15
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Q Mr, Fadgen, going back and filling in, just some basiut

details so that we have the trial in perapective here. ;Tﬁg -

P s FatrT

charges that Mr. Bogton was facing, tell me.whether or not this

a correct summary, if you will. One charge of burglary, burglary,;:-ji

cne charge of lewdness with a minor with the use, one charga f* o

assault with a deadly weapon, one charge of battery with intent to}-

conmit a crime with use of a deadly weapon, one . charga of--on{f
count of first degree kidnapping with use, six counta of sexualu

assault with use--excuse me--seven counts’ of aexual assault;withr

use, with one of those counts eventually having been dismisse BBiA;{E

a result of trial, one count of robbery with use and one count ofl

attempt dissuvading with use. Does that Bound like a complata~

listing of the crimes set forth in the Informatlon?

A Yes, it does.
Q Okay. And the plea that—--the pleas that ﬁafg énééréd'to‘ '
each and every one of those counts were all pleas of ﬁot gﬁi}tggﬁ?:;
Is that correct? L
A That is correct. R
Q At no time were pleas of not guilty wi;ﬁfrhaééﬁraf '
insanity entered. 1Is that also correct? ST
A That is correct. o e
Q Alright. Did you, at any time during your
representation of Mr. Boston, ever seek out a psychological or

psychiatric evaluation of Mr. Boston concerning his competenoy to_

16
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stand trial?
A No, I did not.

Q Was there anything in his conversation with youk:hi

demeanor, his actiong, that led you to beliave that any-auchﬁqu

evaluaticon was needed?

s

A Probkably the oppogite. As I eaid, he was very’

articulate and did assist in his own defense., I had no questionﬁ'

in my mind that even after reviewing the repnrta, that he wae;f o

sane.

Q Now, the companion gquestion to that, I-gﬁéﬁs; ﬁidfybu

seek out any psycholegical or psychliatric evaluation of Hr. Boston”
to get a determination, an expert opinion as to whether or'n"_
the time that these offenses were allegedly committed, hefknew
right from wrong? o

A No, 1 did not.

.....

Q was there anything in your conversatlons w1th him._nisn v

demeanor, or any information that was presaented to you that{you;f?-

felt indicated that he might not have known rlght from wrong af
the time of these offenses? e
A No, there was not. . LI R L
Q Ckay. Now, the offenses:that we're.talkihéiéﬁﬁﬁﬁ}vﬁﬁéﬁ
were charged in the Information invelved two dateé;z?Bnb-bf:thb§;~
being Octoher, either the 1st or 3rd, my memory is slipplng right

now. And the other--of 1983--and the second offensa baing

17
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November 14th of 1983. Does that sound correct? . - ”'HQ '%;:‘*

A I have no independent recollection of that.? But I'11 A

take your word that those werae the dates. - I haven' }look;

the~~

MR. MILLER: I would ask the Court to take notic* that those} rf

were the dates of offenses reflected in the Informatien.jiﬁl'
MR. BLOXHAM: oOctober 1st, 1983 and November ldth 1983 are
correct, Your Honor. We will stipulate to that,.:}_Qf-f '
THE COURT: Fline. | P
MR. MILLER: oOkay. Thank you. _
Might I have some documents marked,_Yoﬁf Honor?
THE COURT: Sure. o
MR. MILLER: May I approach the witness.'?pur:ﬁ?ﬁér?

THE COURT: Sure.

Q (by Mr. Miller) Now, Mr. Fadgen, I'd like to hand ‘you. |

the exhibits that--I'11 just giVe all three of them tc you right:,”h?

now., Defendant's exhibits A, B, and C.

Now, as to A, which is a discharge summafy‘dfféféd by a{ .©
Dr. Wiechman, Harold C. Wiechwman. Isn't that correct? It appeagg,:;ff

on the top--

A Yes, it is.

Q@  --the very heading of the documant, the first three { .’

lines?

A That's correct.

18
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Okay. And that is A, Isn't that correct? :

Q

A Yes, it is. '

Q  pefense exhibit A?

A Yes. RS

Q Did youn have that-~-had you'seéﬁ-ﬁﬁgéfagasﬁ 'ﬁaéﬁ‘ Ej“
trial? | Lo

A Yes, I'm certain that I did. ;

Q Did you have a copy of it in your possesaion_priur to

A Yes. ‘
@  Alright. Had you read it and evaluated its- contents?’
A  Yes, I had. ' e

MR. MILLER: Your Honor, I might point out that the.

Q
the one dischargs SUmnary, which I beliave is A--:léi
THE COURT: So, I can follow, which date wauld that be?
MR. MILLER: Okay, now. This would be-- S
'THE COURT: The dischargeé- RS
MR. MILLER: The discharge summary--br. iechman's:summary'

would be the discharge summary cf 4/28/83 Okay. That's tha only

‘19
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cne that he, in fact, authored.
THE COURT: That's what I'm looking at. Go ahead._ REE
Q (by Mr. Miller) In somewhat of a summary fashion just-
to bring out some of the points that are in. that,_xsn't it truei

that in that summary, the following facta--and I'll state a fact

and you tell me whether or not it is an- accurata item tha s:f;ﬁ

calculated in that report, Would that pef-

A Could I have just one moment to'revieW'it};iifv:‘
Q Sure, sure.
A Okay. So you understand, you did allow. me to ravzew'

them prior to the hearing, but I wanted to look them over again.f-
Q That's fine. 1In this report, discharge summary from?
Ingleside Mental Health Center, authored by Dr. Wiechman it makes
several statements. Among those, isn't included a 5tatement that
psychological testing showed Mr. Boston to be very anxious with__.
great difficulty controlling hostile feelings, especially with.
vomen? And I refer down to the third paragraph on the first page;
of that. L

A Yes, it does.

0 Okay, And doesn't that also go -on to say that he had
gome confusion between sexuality and aggression’ LT

A Yes.

Q And going on further, "When placed in a less structured

setting, he became quite angry and at times reached tha verge ofi

20
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violenge“?' | |

A . Could you direct ra;.-( atte'n-t:ion to a;_hét partoftha repor I
that's in? | i | ‘ ' g --_:.-‘

Q  Alright. See the part'fhat says, “Hospitai.cbéféé??

A  -Okay. ' .'_T , |

- @  Alright. Three lines into that. "“‘Whﬁnfélaééé;hb .
less structured..."? . | ' S

A Yes, yas, 1t does. e

) d '. any. “And- then coming down from there, "He ' threaten

Dr. Wj.echman sevaral times, threatening to 'kill him’ when 1

wouldn't issue passes to Mr. Boston“?
Yea, it does. ' R ) )
Q“ Alright. okay. Final paragraph on that page. _"Becauseﬁf‘

of the seriousness of letters and poor 1mpulse control the Doctorf11 

felt that further hospitalization was heeded and made plans to

transfer Mr. Boston to Camarilio: Hospital. In fact, traatment inzﬂg:

camarillo for a period of 'several months wa ; stronglyf;if

recommended.” Isn't that also--that statement also a- part of.-this_" .

report?

A Yes, it is.

Q Alright. On the second page of that repart, 1ook at thej::

right-hand, near the right margin, come up about flVB 1ines ;sixfix
lines from the very bottonm, "...I feel strongly...giﬁﬁﬁi§??¥i R
A Okay. | '
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Q  Doesn't that report also contain the statement, ”I fee]_
3trong1y that there is a danger that his impulses W111 be acted,on.i_;:
and not just fantasized"? : RENERS [

A Yes, it does,

o] Now, I'd like to direct youf att;entioﬁ:fd"“.'-“-eii-:-.-..-h?:ﬂ.

let's pursue this. )  ‘??' R
So, you were aware of this document pefore you we.nt _iﬁij;é"
trial. Correct? ' e
A Yes, I was.
Q Okay. Did that indicate to you at all that’ there--t.ha
the defendant might have had mental probhlems sufficient: that he-.
might not have known right from wrong at the tima that these; "
incidents were perpatrated? RS ..:~. .
A It put that thought in my mind, yes. And I;Q;cégféié i?;fL
discussed that with Mr. Boston. _' _ PR
Q Alright. bid you pursue any conversations--did you havaA
an conversations or contact of any sort with . D_r;, Harglgi . g,
Wiechman? ' S
A I did not.
Q Okay. Did you pursue any sort of verifmation or_
follow-up to the things that are related in this report?
A In exhibit a? e
Q In exhibit A, yes..

A No, no one at Ingleside Mental Health'Caﬁte?:nerbf.'

22
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Wiechman.

Q Okay. : : '.3: o -Xﬁf}?.?

THE COURT: Excuse me a second. Did you form, as 1 diaé‘siw

during the about 22 years that I practxced a conclusion that the}¥¥f§

least preferable defense was insanity. And if there was a way to?“
try a case on a different theory of defense, it was. prefarable’l

THE WITNESS: There is no guestion I did.: T felt that the
insanity-~an insanity defense in this case was not a v:.able
defense nor a viable defense as it related to Mr. Bogtgnx
personally. ,;“1”_ . -t_f' --”: """

Q (by Mr. Miller) Now, again, this is a diacharge summary
from 1983 which would have, in fact, placaed it just a few months .
prior to the date of the incidents charged,--Isn]t.that cqrrect?

A That is correct. ' e - .::jA ;. ,

@  alright. Now, I'd nke.tb'd,ii-'éc't:i}ouriaégééﬁibn to the’
social history evaluation. At the verﬁ tbp,'it'éfa{four-pagé
document, at the very top itvsays, "Referral and report" and then
has three dates, 3/16--excuse me~~5/16/83, 5/16/83,“5/;?/83. Have
you found that document? “:

A Yes, it's marked for identification, exhibiiis, yes,vI
have. _ _ R

Q Exhibit B. Dia you have that document in your.
possession prior to going to trial with Mr. Boston? C

A Yes, I did.

23
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Q Had you rev;ewed it prior to trial?
A Yes, I did. '

Q And, again, I'd like to go through the same exercise.?:ﬂﬁ}

I realize it's a little 1aborious, but there are aeveral points in

the document which I think we need to have brought out.i And'iiiif N

ask you statement by statement and we'll t:y to keepftogeth_r 0
where the references are as to whether certain statements are set5-='

forth on this document.

Doesn't this document show admission—-and I'm abou fourgf; f

or five lines down on the first pageu-an admission of theﬁ?.ﬂ

defendant to Camarillo State Hospital on 5/6/83?
A Yes, it does. '

Q Alright. And it alao shows, in the following sentence”f”l

that the referral source for that’ admiesion was Las Vegas Hental‘-u;:
excuse me--Los Angeles Mental Health? ' e
A Yes, it does. ' : S
Q FPurther on in that paragraph--well, in 'tne?inﬁiﬁjf?g'
sentence, Yreasons for referralV-- L }
A Yes.,
Q Do you want me to nold up for a'second?
A No, no, I've read secﬁlon. , S
@ Okay. Doesn't it etate that the referral followed or
was brought about by one: defendant being arrested for voyeurism"

on a neighborhocod woman, and two: defendant's, mother finding

24
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letters in which Andre described how he intended to kidnapa rapgl.

and murder three to six women, one of whom‘was:aanjgpporgh:;{f;

A Yes, 1t does.

'."l'. <

Q Alright. The report goes on. to state, doesn't it, thatw;
-then this was probably in the very next statement--"nafendant has_
a 8ix to eight week admission at Inglaside Hospital?

A Yes, it does. ' .Ajf.iﬁ}:ii fffg{fij-

Q Okay. That defendant had been running away from home
and getting increasingly Ilower Bchool gradLs? ;qqk_ under
"presenting problems."® IR

A Yes, it does say that.. i

Q Alright. And doesn't the remainder of that paragraph-—f

okay, look at the very last santence’ on.that‘page,gfﬂmpgreﬁégl5'

another letter which had..."? _ R : .}-}QEET;fdﬁix?if;'
. A Yee. | | : h-"jf'.'n-ﬁ-.“-'
Q Doesn't this report indlcate that one of the letters:'
written by Mr. Boston contained in it a list of things to take-
along on a kidnapping? ‘ e =

A Yes.

Q  and also an indication, in ﬁhe nextlsentéﬁé ere; that
most of these letters were.signed'¥Y§uth of American,; ?hiéﬁégﬁéf'.
crime®? | - S S

A Yes. . T

Q Alright. Isnlt,thgrg:alsg,an indicétioa'iﬁiﬁﬁié;?gé%ii'

25
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that defendant did not accept his race and .wanted to be white?.i,'f'w

A Yes.

Q What race is Mr, Boston?

A He was African American. :

Q Isn‘t there also a description f\ir;l'.";:ér "cin'in'l this. feport.‘
describing letters that defendant has writtan as . being perverted
sex letters that explain how certain girls had to die? '

A Yes, L

0 Okay. And I'm assuming that‘yﬁu're abouf';42-brf§gy%§
lines up from the bottom of that pagef RIS

A Yes.

Q Isn't there also a statement made in thi

3 \\-\ -

Dr. Ingleside (sic) told the family. that Andre was:7 e
A Could you direct me to ~that? I have independent _

recollection.

Q Okay. Come up on that second page=- -~ & 1.: .

A Yes.

Q --come up one, two, three, four--one, twol'tnree, four,. 1',

five, six, seven lines?

a Yes, I have it. And it does say that.

Q Okay. So you have this report and wa;e;awqie~of all
these~-~of l1lts content and all of these stateﬁeﬁﬁs:péfora goiqq
into trial. 1Isn't that correct? ' i

A That's correct.

26
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Q And yet, still--okay, let me ask you this.. Did you

pursue any contact with the author of this feﬁortﬁwh;ch-waé an M|

Sevren as shown at tha bottom of the last page-offtﬁgi?eﬁhiﬁifﬁﬁgz

being a licensed social worker?

A " No, I did not.

Q Okay. Was any investigation dane-tb fo;lowfﬁp'of'veﬁify-

the things that were--the various facts £hqt:ﬁa!vg gbhé'over-that

were stated in these reports?

A No, other than discussions, I'm certgln} with Mr. |

Boston.

Q Okay. At trial, Mr, Boston did not testify. Correct?

A That is correct, _

Q and no witnesses were presented by'thé defense?

A That is correct. = w

Q No exhibits ware introauced by the defense?

A That is correct. - o

Q And, in fact, no mention from beginﬁing to épd was made |

in the trial of the insanity defense. Is that correct?

A That is correct.

Q From your review of these two--we'll do a vé:j brief one-|

on exhibit © which is the third report by Dr. Thor-Alcyone. Did

you have that document in your possession prior toigoing to trial?
A I'm certain I did. A and B, after reviéﬁing, have a

recollection of reading or having'read:in the-pastg;ﬂc‘doea.not

27
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refresh my memory. But I'm certain I have that _ .
Q If these documents, the facts in them, had baen;fitf
introduced at trial, in your opinion, do yau think that you could?;;f;
have gotten an insanity defense jury. instruction? :‘;t ".*ﬂffﬁgﬁii
A That's a very good question. I'm not cartain that . I'
would hava.

Q As you review these documents;:aﬂﬁ haviﬁg'had hundreds
of trials and done preparation and 1nVest1gation, 6r at~ieast
directed the investigation for hunareds of cases, do the;"'
statements contained in exhibits A, B, and’ c strike you ‘as’ hints

or clues that would bear further exploring. of whethen“ r;not_this.

person who is described as a "time bomh" end as having raal

problems discerning between violence tendanc:les i and"sexualism-—

Bexuality rather, that that, perhaps, is an avenue you needed toi:.

explore to discern whether or not that person was capable off;;
knowing right from wrong at the time. that these alleged actﬁi”
occurred? '.ja _._: f '.

A I think that-~and, of coutse,:tﬁtéqisééoingftack‘toi#?~: |
state of mind after reviewing these documeﬂts, distﬁééingithém
with Mr. Boston in 1988, it would have téé_n my }ptéfess'iqnal
opinion at that time that even with this testimony; aﬁ iﬁéai{ty
defense would not have been a viable defense. S

Q Did Mr. Boston ever indicate to you that he wanted to

enter a plea of not guilty by reason of insanity?

28
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A Mr. Boston indicated, I'm certain, the Epposite. 'He Ggé
vehement that he was not the person who perpetrated thesa crimes
and that he had absoclutely nothing to do with~-was nct the persi '
who committed, or allegedly committed the crimes in -the,

Information. And that was his position from the first time I met‘

him until the last time I met with him after--or talkad with him: B

at the time of sentencing. . ~fg:¢'. ’ L5 ~I |
Q Okay. I have one completion question on that. At ahy

tive prior to trial, or during the course of the trial, dia Mr.

Boston indicate to you that he wanted to pursue a sanity defense?' o

A An insanity?
Q An insanity defense?

A Absolutely not, no. It*was--it waa discarded, I'm sure,

in discussions. He took the position he was not tha person who -

committed the crimes and that continued to be his pqsition all the;ﬂﬁfﬁ

s .

way through. ' - ] o ..fb?l .

MR. MILLER: Your Honor, I would move for the admiasion of
exhibita--defense enhibits--proposed exhlblta A, B, and c._= .

MR. BLOXHAM: We have no objection, Your Honor, {g'

THE COURT: The same wiil be.admitted. o

MR. MILLER: Thank you. No further question.

MR. DLOXHAM: Just briefly on. redirect '

REDIRECT EXAHINATION

BY MR. BLOXHAM:

129
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Q one thing you would consider in determining whether an

insanity defense would be viable would ba the facts of tha cri*a A

as well. 1Isn't that correct, sir? . = '_.fﬂﬁﬁ b

A Yes. ' : _._..

‘Q And your memory may not be completa as 2
individual facts of the crime. But did you. see anything that_ 2,
Boston did during the commission of the. crime which would givei o
rise to a "I didn't know right from wrong"? | .

A No, there was nothing. And I haﬁe édmé:indepéndent
recollection of the facts, not in any detail, but there was
nothing in the facts of the alleged crimes that, in any way,
indicated ‘that he did not know right from wrong. _ff_ ‘; .: '

Q In fact, he blindfolded the one girl. ﬁ;ﬁh'f.hpfﬂ ~

A Correct, yes, he did.

Q And ha wore a mask over his facévbefora'hi#nﬁfélqing
her? ? T e

A Yes, he did. _

Q And he used a waapbn'ahd he threatened her?ih -

A Yeah, he was chargéd with using & weapon.

Q In all of these fachsjcohbined, there wash{t:qné'éihgié
fact that would tend to show someone nbt-knowing thaﬁ_hgjﬁaé}éﬁi&g
wrong. That's kind of a confusing stateméﬁt. ‘ ::J R

A No, I understand the question. As I've Said;fi-réyiewad

all of the discovery which, of course, included all éggfhe p&liée;

30
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reports, in addition to the psychiatric evaluations in-California.'

In reviewing the police reports with Mr. Boston, as I sa;d he

indicated he was not the person who' committed the crime. thumin}f""f

that at the time, there certainly was nothing in the reports,thatg‘““

indicated that the person, whether it ba Mr. Boaton or some other"'f

person, as Mr. Boston said, there was absolutely no indication :
that that individual didn‘'t know rlght from wrong.v7fi""”' |
MR. BLOXHAM: fThank you.
Notﬁing.further,.Your.Honor.

fHE COURT: Mr. Miller?.

MR, ﬁILLER: 'No further questions, Your Honor. "

THE COURT: Thanks for coming, John.

Now, in terms of pracedure, whera‘do.wo go froﬁ here?

MR. MILLER: Counsel approach the bench? o |

THE COURT: Sure.

(Whereupon a bench conference was held, not recorded)

THE COURT: We'll take a brief recess.

(Whereupon the Court took a brief recess);

THE COURT: Alright. We're back on the record;t I gather,
procedurally, this should be shown to Mr. Boston and_ﬁe'll work
from there. Why don't we put it on a status check in four oonths?

MR. MILLER: That would be fine, Your Honor.  We'd request:.

that opportunity to review this with Mr, Bostan and see where

we're going to go from there.

31
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THE CLERK: It will be January 5th at 9: 00 a. m.”_: _ o

MR. BLOXHAM: Youyr Honor, may we requelt that the testimonyf'
of Mr. Fadgen be transcribed for the record ‘80! that we'll*hav‘
that in the file? ’  " Sy

THE COURT: You just did request'it{_:"

MR. BLOXHAM: Okay. Thank you. - - S

MR. MILLER: While we're requesting;,ﬁg§ ;,fedﬁgat-—I would..
request a copy of the video tape. ] |

THE COURT: You also want me to order - it 1 gather. _

MR. MILLER: 1I've got to have a copy of the video tape to
take down to Mr. Boston. N ‘

THE COURT: Do you want to reguest lt and have me order it,
or do you just want to request ie? ‘

MR. MILLER: On mine, I'd like an order with.

MR. BLOMHAM: We'd 1like the Court to order ljé:oi:lml;

THE COURT: Okay. _

MR. BLOXHAM: We understand--who is paying‘for.this? Is it
the County?

THE COURT: Well, you know with my -high salary, I jusg
figured I'd throw thie in as part of my.gontribﬁtion to the
justice system. _ _-'

MR. BLOXHAM: 1I'd be happy to. but I don't get a ﬁigh aalary.:

THE COURT: I think this is being done_f;ée~as a public |

service by the court reporter, isn‘t it?

2
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VIDEO RECORDER: I don't believe so.

ATTEST:

(Colloguy between Court and couﬁéel) ;_:

* k & ¥ - : 2

I do hereby certify that I have t;dlyﬁéndVCBirectlf i
transcribed the sound recordings é:"théfﬁgﬁéégdings in

the above case,

[ BT :
SHIRLEE CHRISTOFFERSON,

33
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STATE OF NEVADA,

Plaintiff, -

vs.

ANDRE DUPREE BOSTON,

befendant.

CLARK COUNTY, NPVEDA
e 2 * * * o

nrsmﬂ&cm e unﬁt.h

CASB NO.- 84650

~

'f*?nnprtv .
::Docxnr "H"

_.:iw"Tranacript ot
"“;Proaeedings

TR et ,’:?’..
St Mt sl Bt S it Wi i St S Nt Syt S !-,3'

BEFORE THE HONORABLE JEFFREY D. SOBEL, ~DISTRICT COURT JUDGE i | ‘i

APPEARANCES :

FOR THE PLAINTIFF:

HEARING: JUDGE'S DECISION

THURSDAY, “OCTOBER' 14’1993~

MARY KAY q:nxcx:, ESQ.
Deputy District Attorney

FOR DEFENDANT BOSTON: - PROPER PERSON o

RECORDED BY: SHIRLEE CHRISTOFFERSON, Court Reporter °

:gj-: . - "1~_-,;:5423f

- /AA 000662 "




D o0 ) o e L N

I ] bk bk fmh Bl ek o bk
BN REREYERBREEI A SR SR

S 4

LAS VEGAS, NEVADA, THURSDAY, OCTOBER 14, 1993
THE COURT: State Versus'Boston. _ | L

I'm going to deny the ppst—convidﬁiﬁn'rel}gf:._I'E“déigéf N
to make a serﬁeé of findiuga}which X difepgifhe'staﬁé';q'pfépahé,

And first is that hI find - that John "I-‘adg'e'n's
representation, based on hié ﬁaétimony, was ceffainly adecquate
under the Strickland standard, and was adequéte in Qahexal. I had
no problems with it whatsoever. o

He made a choice consistent, actually, with what he has
represented to be the desire of the defendant at that time éf
mistaken identity which would be inconsistent with ﬁursuiﬁg hn'
insanity defense in terms of persuasion. :' S

And I agree with the State's 'positioﬁ relying on
Bejarano, B-e-j-a-r-a-n-o versus State that it was not ineffective
for Bejarano's counsel or Mr. Fadgen to consdiousl¥ decide not to’
pursue an insanity defense. _

And I also find, under the second prong of Strickland,
that Mr. Boston did not reach his burden to show that even if
something had been wrongly done by Mr, Padgen that this would
have--doing it the right way, as Mr. Boston asserts, which is_tq~~'
present the insanity defense, that he's carried his burden to show
that there was any likelihood of a different result. .

and the matter is off calendar and.the'State is directed

to prepare those Findings of Facts, Conclusions of Law,

549
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é &
S. SINICKI: Judge, could the State get a copy of the |
transcript so that we can-- - )
THE COURT: Sure.
MS. SINICKI: Thanks.
xRk %K
ATTEST: I do hereby certify that I haVe‘t:uly.énd_dbrreptly:;!
transcribed the sound recordings of-tﬂéiéfscéedihgs in
the above case. ; L “

SHIRLEE CHRISTOFFERSON; COURT REPORTER .
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REX BELL _
DISTRICT ATTORNEY
Nevada Bar #£001799

200 8. Third Street
Las Vegas, Nevada 89155
(702) 455-4711
Attorney for Plaintiff
THE STATE OF NEVADA

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintifsg,

ANDRE DUPREE BOSTON,

) CASE NO. ca4650
) - "
) DEPT. NO. v
) DOCKET NO. H
) .

)

)

}

)

)

)

}

Defendant.,
F S OF FACT: CLUSIONS OF LAW;
AND CRDER '
DATE OF HEARING: 10-14-93
TIME OF HEARING: 9:00 A.M.

THIS CAUSE having come on

JEFFREY D. SOBEL, District Court Judge, on théﬂi4th'day of Octaober,
1993, on the Defendant'’'s Petition for Post-Conviction Relief, an&':;'f
the Court having considered the matter, ihcluding. briefs and |
arguments of counsel; now therefore, the COuit makgs‘tﬁe following

Pindings of Fact and Conclusions of Law:

17
11
i
11/

for hearing before the,Honorabig
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F;HQINGﬁ OF FACT

1. On September 15, 1988, the Defeﬁdant was convicted- by
jury trial for the crimes charged in the prbsant:caéé;:

2. ‘The Defendant appealed his Nevada %6nyictiéh; _The Hgﬁqdﬁ
Supreme Court issued an Order Dismissing Ap?éél which was filed by
the Supreme Court on October 24, 19888, - -

3. Thereafter, the Defendant filed a Petition for Post-
Conviction Relief, The matter was héard_without an.evidentiary
hearing and the Defendant's Petiﬁion.was &éﬁied on December 14,
1950. ' |

4, The Nevada Supreme Court, in aniorder'of_Remand, filed
September 30, 1991, found that the D-efend'ar.lﬁ. was entitled to an
evidentiary hearing on the issue of his ciaim that his trial
attorney was ineffective for failing to inveétigate'the insanity

defense for trial. The matter was remanded for an evidentiary

hearing. _
5. Since the Defendant is an inmate in the California Prison
System, he c¢ould not be returned to Nevada. Therefore, on

September 4, 1992, an evidentiary hearing waé held in the
Defendant's absence. It was videotaped and recorded by a court
recorder. The record was taken to the Defendant by his attofney
and the Defendant thereafter filed an affidavit in response.

6. on September 4, 1992, baaring, trial counsel JOHN FADGEN,
Esquire, testified that he had practiced law since 1963, He ha&
handled thousands of criminal cases and hundreds of jury trials.

7. Mr. FADGEN testified tha; he had adequate time to prepare

to reﬁresent the Defendant, that the Defendaht was helpful and

cooperative and that the Defendant appeared competent in every way{.'fgﬁ

-2- - 558
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8. Hrfl!ADGEN had reviewed the medical reports from the
Defendant's prior hospitalization and had considered an insanity
dafense. The insanity defengse was not pursued as a conscious trial
tactic after discussions with the Defendant. Additionally, the
Defendant was insistent on pursuing a defense of mistaken identity.

9. The Court finds that trial counsel adequately interviewed
the Defendant and prepared for trial.

10. The Court finds neo merit in the Defendant's allegation
that he appeared before the jury iﬁ jail clothing.

CONCLUSIONS OF LAW '

The Court concludes that trial counsél provided effective
assistance of counsel to the Defendant. The decision to not pursue
an insanity defense was made by trial counsel after reviewing all
facts and evidence and after discuésing the issue with the
Defendant. It was the Defendant's desire to pursue a defense of
mistaken identity and to not pursue an insanity defense. Given all
of the facts, trial counsel was not ineffective. ' See, Bejarano v.
State, 106 Nev. 840, 801 P.2d 1388 (1990), and Strickland v.
Washington, 466 U.S. 668 (1984}). '

The Court further concludes that even had an insanity defense
been pursued by Defendant BOSTON, he has failed to establish any

likelihood of a different result at trial.

1
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ORDER A
Accorxdingly, based upon the foregoing Findings of Fact_énd

Conclusions of 1law, IT IS HEREBY ORDERED . that"tha Defendant

BOSTON'S Petition for Post-Conviction Reliéf'hhall'betﬂéhd it is,

hereby denied.
. DATED this Eé-’P day of-

REX BELL
DISTRICT ATTORNEY
Nevada Bar #001799

NG o= A
RONALD C. BLOXHAM

Chief Deputy District Attofney '
Nevada Bar #001398

da

-l - . 560 | i
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11  Andre’ Boston : FH"E?D

of B S NELE
3, ncaskcer, arnlia | . Jﬂ‘ﬁ: f .
4 : CLERK :
6

3s1

7

8 KICHTH JUDICIAL DISTRICT COURT

g SYATR OF NEVADA
10 |

11] PEOPLE OF THE STATE OF NEVADA, )
12 PLAINTIFF, ; CASE NO: c-saaso.

5 vs. g

ANDRE' BOSTON, ) NOTICE OF APPRAL-

“ DEFENDANT. ; '

15
16

17 PLEASE TAKE NOTICE THAT ANDRE® BOSTON, DEFENDANT, HEREBY Arm.m

180  TO THE NEVADA SUPREMZ COURT FROM THE JUDGEMENT OF DENIED mmposr—

19l CONVICTION PETTTION/PROCEEDINGS CONDICTED IN THE RIGHTH JUDICTAL DISTRICT
20|  COURT ON, 10-14-93. (FINDINGS OF FAGTS IN THIS PREPARED AND FORVARDED TO - -
21|  DEFENDANT ON 3-21, 1094). ST
22

23

24 DATED: 5/ a2

VBBl S¢S N
)

Q
§§H1a ALNNOS
3
'==

4y
o
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| dﬁé“s" IN THE SUPREME COURT OF THE STATE OF NEVADA '
: .
CLERK’S CERTIFICATE.
_ FILED
STATE OF NEVADA, ss. S e 3 T as

I, Janette M. Bioom, the duly appointed and qualiﬁed'Clerk of the Supfemc &bfm‘iﬁ‘ggg of
Nevada, do hereby certify that the following is a full, true and correct copy of ‘the Ju{dﬁﬁe’ﬁf in the

malter of ANDRE BOSTON V. THE STATE OF NEVADA, Case No. 26024,

JUDGMENT _
The Court being fully advised in the premises and the law, it is now ordered, adjudged and

decreed, to the effect:  woRDER this appeal dismissed.”

Judgment, as quoted above, entered this  7th  day of October . 19 94

IN WITNESS WHEREQF, I have hereunto set my hand ‘and .

affixed the Seal of spid Supreme Court, at my oflice in

Carson City. Nevada, this, 26th day of

Octoher 19.. 94

JANETTE M. BLooM

Clerk of Supreme Coorn of 1he St of Nevada .
mb | @:
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IN THE SUPREME COURT OF THE STATE OF NEVADA

Respondent.

ANDRE BOSTON, ) No. 26034
) B
Appellant, } .
) . :
va. )
) ~ FILED
THE STATE OF NEVADA, } e
) 0CT 071994
) ' =
)

-~ ]
DERUTY CLEPK

This is a proper person appeal from an order of the

OR DISMISST

district court denying appellant’s petition for posat-conviction
relief. The record reveals that the district court:ghtered:i;s
order denying appellant’s petition on March 18,-1994. :Thé state

served notice of entry of that order on appellant on March 18,

fails to vest jurisediction in this court. See Jordon v. Director,

we conclude that we lack jurisdiction to consider tﬁis appeal, and

we

ORDER this appeai dismissed.

Lal,.a;;a,/_ .

cc: Hon. Jeffrey D. Sobel, District Judge
Hon. Frankie Sue Del Papa, Attorney General
Hon, Rex Bell, District Attorney
Andre’ Boston
Loretta Bowman, Clerk

1994. Appellant did not file his notice of appeal, howe&er, uhtill -
May 11, 1994, well after the expiration of the thirty-day appeal-
period prescribed by NRAP 4(b). An untimeély notice of appeal

Dep’'t of Prisons, 101 Nev. 146, 696 P.2d 998 (1985). Accordingly, |-

~ " AA 0006

71"




IN THE SUPREME COURT OF THE STATE OF NEVADA

REMITTITUR
DATE: October 26, 1994
TO: Honorable Loretta Bowman, Clerk
RE: ANDRE BOSTON vs. THE STATE OF NEVADA
NO., 26074 DIST. CT. NO..C84630

Pursuant to NRAP Rule 41, enclosed is (are) the following:
vt Certificd copy of Judgment and cop'y of Order,
.......... Centified copy of Judgment and copy of Opinion.
.......... Certificd copy of Judgment and Opinion,

...... X. Receipt for Remittitur. (CountydClhk pledse sign below and return. Retain the
attached copy for your rccords.)

...t Record on Appeal. Yolumes.._Yels. 1 thru.3

PR Exhibils

... Deposition(s) of.
.......... Memorapdem of Costs and Disbursements.

Other

cc:  Hon. Jeffrey D. Sobel, District Judge
Andre Boston, Iin Proper Ferson
Hon. Frankie Sue Del Papa, Attorney General -
Hon. Rex Bell, District Attorney

Issucd by: h_%lﬂaml_ch(w .......
Chief Depuly Supreme Courl Clerk

5p
RECEIPT FOR REMITTITUR

Reccived of Janctte M. Bloom, Clerk of the Supreme Court of the State of Nevada, the

REMITTITUR isstied in the above-entitled cause, on (date) Oy .3 1984

mam%g‘.\u,_.,.m“mm-,;. A

Ry #31y . U s e

AA 000672??*
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Case No.(), ﬂgé/é 55
Dept. No. [2 F”—ED

IN THE EIGHTH JUDICIAL DISTRICT COURT JAN 05 201
COUNTY OF CLARK, STATE OF NEVADA C?%;{ éég'&?ﬁ
Andre’ Dupree Boston
Petitioner PETITIONER FOR WRIT
V. OF HABEAS CORPUS
(POST CONVICTION)
Anthony Scillia -
Respondent.
INSTRUCTIONS:

1) The petition must be legibly handwritten or typewritten, signed by the petitioner and verified.

2) Additional pages are not permitted except where noted or with respect to the facts which you rely upon to support
your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted, they shoutd
be submitted in the form of a separate memaorandum.

3) If you want an attorney appointed, you must complete the Affidavit in Support of Reguest to Proceed in Forma
Pauperis. You must have an authorized officer at the prison complete the certificate as to the amount of money and
securities on deposit to your credit in any account in the institution.

4) You must name as respondent the person by whom you are confined or restrained. If you are in a specific institution of
the Department of Corrections, name the warden or head of the institution. If you are not in a specific institution of the
Department but within its custody, name the Director of the Department of Corrections.

5) You must include all grounds or claims for relief which you may have regarding your conviction or sentence. Failure to
raise all grounds in this petition may preclude you from filing future petitions challenging your conviction and sentence.

6) You must allege specific facts supporting the claims in the petition you file seeking relief from any conviction or
sentence. Failure to allege specific facts rather than just conclusions may cause your petition to be dismissed. If you
petition contains a claim of ineffective assistance of counsel, that claim will operate to waive the attorney-client
privilege for the proceeding in which you claim your counsel was ineffective.

7) When the petition is fully completed, the original and one copy must be filed with the clerk of the state district court
for the county in which you were convicted. One copy must be mailed to the respondent, cne copy to the Attorney
General’s office, and one copy to the district attorney of the county in which you were convicted or to the original
prosecutor if you are challenging your original conviction or sentence. Copies must conform in the particulars to the
original submitted for filing.

PETITION
1) Name of institution and county in which you are presently imprisoned or where and how you are presently restrained
of your liberty:
High Desert State Prison, Clark County Nevada

RECEIVED - TWN

Patitlon for W

JAN =4 201 1 114445
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2) Name and location of court which entered the judgment of conviction under attack:
Eighth Jjudicial District Court, Las Vegas, Nevada

3) Date of judgment of conviction: September 15, 1988

4) Case Number: C-84650
5) (a) Length of sentence: ___Fourteen Consecutive Lives & ninety-two years. Consecutive.

{b) If sentence is death, state any date upon which execution is scheduled:
6) Areyou presently serving a sentence for a conviction other than the conviction under attack in this motion? Yes
__No_ X

If “yes,” list crime, case number and sentence being served at this time:-

7) Nature of offense involved in conviction being chaltenged: Kidnap, Robbery, Burglary, Assault, Attempt to

Dissuade Victim from reporting crime, sexual assault, etc.

8) What was your plea? {Check one)
a) Not guilty X
b} Guilty
c) Guilty but mentally ill_____
d} Nolo contendere
9) If you entered a plea of guiity or guilty but mentally ill to one count of an indictment of information, and a plea of not
guilty to another count of an indictment of information, or if a plea of guilty or guilty but mentally ill was negotiated
give details

10} If you were found guilty or guilty but mentally ill after a plea of not guilty, was the finding made by: (check one)

a) Jury X
b} Judge without Jury
11) Did you testify at the trial? Yes No_ X
12) Did you appeal the judgment of conviction? Yes __ X No

13) If you did appeal, answer the following:
a) Name of court: ___Eighth Judicial District Court

b) Case number or citation: ___88-C-084650-C

c) Result: __ Denied

d} Date of result: 12-18-90

{Attach copy of order or decision, if available.)
14) If you did not appeal, explain briefly why you did not:

15) Other than a direct appeal from the judgment of conviction and sentence, have you previously filed any petitions,
applications or motions with respect to this judgment in any court, state or federal? Yes __ X No
16) If our answer to No. 15 was “yes,” give the following information:
a) 1) Name of court: __Eighth Judicial District Court

2) Nature of proceeding: __Petition for Post Conviction Relief

3) Grounds raised: __SAME AS PRESENTED HEREIN

2
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4) Did you receive an evidentiary hearing on your petition, application or motion? Yes__X __ No
5) Result:

6) Date of result: 10-14-93

7) If known, citations of any written opinion or date of orders entered pursuant to such result:

b) As to any second petition, application or motion, give the same information:

1} Name of court: Nevada Supreme Court

2) Nature of proceeding: __Petition for Writ of Habeas Corpus

3) Grounds raised: SAME AS HEREIN PRESENTED SEE ATTACHED EXHIBIT “G”

4) Did you receive an evidentiary hearing on your petition, application, or motion? Yes No _ X
S) Result: __ DENIED

6) Date of result: __ 12-27-1988
7) If known, citation of any written opinion or date of orders entered pursuant to such result:

c) As to any third or subsequent additional applications or motions, give the same information as above, list them
on a separate sheet and attach.
d) Did you appeal to the highest state or federal court having jurisdiction, the result or action taken on and
petition, application or motion?
1) First petition, application or motion? Yes ___ X No
Citation of date of decision: __12-27-1988
2) Second petition, application or motion? Yes __X No
Citation of date of decision: __12-27-1988
3) Third or subsequent petitions, applications or motions? Yes _X No
Citation or date of decision: __11-24-1997
e) If you did not appeal from the adverse action on any petition, application or motion, explain briefly why you did
not. {You must relate specific facts in response to this question. Your response may be included on paper which is

8 ¥% by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten pages in
length.)

17) Has any ground being raised In this petition been previously presented to this or any other court by way of petition for
habeas corpus, motion, application or any other post conviction proceeding? If so, identity:

a) Which of the grounds is the same:___ ALL GROUNDS RAISED

b) The proceedings in which these grounds were raised: ___PRIOR HABEAS CORPUS PETITION/PETITION FOR
POST CONVICTION RELIEF

c) Briefly explain why you are again raising these grounds. (You must relate specific facts in response to this
guestion. Your response may be included on paper which is 8 % by 11 inches attached to the petition. Your
response may not exceed five handwritten or typewritten pages in length.) ___THE NEVADA SUPREME AND
1J.S. DISTRICT COURT REFUSED TO HEAR ANY CLAIMS CITING JURISDICTIONAL iSSUE DIRECTING ME
TO APPLY WHEN iN CUSTODY IN STATE.

3
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18) If any of the grounds listed on Nos. 23 a), b}, c}, and d), or listed on any additional pages you have attached were not

previously presented in any court, state or federal, list briefly what grounds were not so presented, and give your

reasons for not presenting them. {You must relate specific facts in response to this question. Your response may be

included on paper which is 8 % by 11 inches attached to the petition. Your response may not exceed five handwritten

or typewritten pages in length.)__NO GROUNDS HAVE BEEN CONSIDERED BY THE COURT BECAUSE CF

JURISDICTIONAL ISSUES THEREFORE ALL GROUNDS ARE NEWLY PRESENTED.

Are you filing this petition more than 1 year following the filing of the judgment of conviction or the filing of a decision

on direct appeal? If so, state briefly the reason for the defay. (You must relate specific facts in response to this

question. Your response may be included on paper which is 8 % by 11 inches attached to the petition. Your response

may not exceed five handwritten or typewritten pages in length.) __THE NEVADA SUPREME CQURT AND U.S.

DISTRICT COURT BOTH DIRECTED ME TO WAIT UNTIL | WAS PHYSICALLY {N NEVADA TO SUBMIT MY CLAIMS

TO BE HEARD. (See exhibit “H")

20) Do you have any petition or appeal now pending in any court, either state or federal, as to the judgment under attack?
If yes, state which court and the case number:

21} Give the name of each attorney who represented you in the proceeding resulting in your conviction and on direct
appeal: __Trial counsel — John Fagden; Appellate Counsel — Robert Miller/Public Defender.

22) Do you have any future sentences to serve after you complete the sentence imposed by the judgment under
attack?____Yes No__ X

23} State concisely every ground on which you claim that you are being held unlawfully. Summarize briefly the facts
supporting each ground. If necessary you may attach pages stating additionat grounds and facts supporting same.

a) Ground one: __SENTENCE VIOLATES STATE CASE LAW PRECEDENCE

19

o

Supporting FACTS (tell your story briefly without citing cases or law.): {See attached Memorandum of Points and
Authorities for clarification of the facts.)

b) Ground two: _ SENTENCE VIOLATES EIGHTH U.S CONSTITUTION AMENDMENT
Supporting FACTS (tell your story briefly without citing cases or law.): {See attached Memorandum of Points

and Authorities for clarification of the facts.)

¢) Ground three: __EXCESSIVE SENTENCE VIOLATES PRINCIPLE OF REHABILITATION

Supporting FACTS (tell your story briefly without citing cases or law.} :__(See attached Memorandum of Points
and Authorities for clarification of the facts.)

d) Ground four: SUSPENSION OF HABEAS CORPUS PRIVILEGES FOR 22 YEARS VIOLATES SPEEDY TRIAL,
DUE PROCESS AND EQUAL PROTECTION OF THE LAW.

Supporting FACTS (tell your story briefly without citing cases or law.): (See attached Memorandum of Points
and Authorities for clarification of the facts.)

AA 000676




WHEREFORE, petitioner prays that the court grant petitioner relief to which he may be entitled in this proceeding.

EXECUTED at _ HIGH DESERT STATE PRISON onthe__ 3 day of the month of January of the year __ 2011 .

\ ot Ee>

Signature of Petitioner

27846, 13A/2A, HIGH DESSERT STATE PRISON

PO Box 650, Indian Springs, NV. 89070-0650

Address

\ e Bz
Signature of Attorney (if any)

Pro-Se

Attorney for petitioner

Address

AA 000677




Previous Petitions Applications, etc.
Question 16 (c} Continued

C) As to any fifth petition, application or motions give the same information:
1) Name of Court; Nevada Supreme Court
2} Nature of proceeding: Petition for Writ of Habeas Corpus
3) Grounds Raised: Same as herein presented
4} Did you receive an evidentiary hearing: No
S} Result: Denied to Jurisdictional ground, refer to District Court
6) Date of Result: Dec. 9, 2010 {see attachment C)
7} If known, citation of any written opinion or date of orders entered pursuant to such relief: None

AA 000678
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Previous Petitions/Applications, etc. *

Question 16 (c) Continued

(c) As to any third petition, application, or motion give the same
information:

{1) Name of Court: United States District Court- Central
District of California

(2) Nature of Proceeding: Petition For Writ Of Habeas Corpus

(3) Ground Raised: Same as herein presented for Post Conviction

(4) Did you receive an evidentiary hearing: No

(5) Result: Denied .

(6) Date of Result: July 22, 1997 (See attachment 16 (c) )

(7) If known, citation of any written opinion or date of orders
entered pursuant to such result: None

(c) As to any fourth petition, application, or motion give the same
information:

Name of Court: United States Court ¢f Appeal/Ninth Circuit

Nature of Proceeding:Appeal from District Court Denial

Ground Raised: Same as presented in the U.S5. District Court
Habeas Corpus( in Certificate of Probable Cause)

Did you receive an evidentiary hearing" No

Result: Denied

Date of Result: October 24, 1997 (See attachment 16 (c) h]

If known, citation of any written opinion or date of orders

entered pursuant to such reilef: None

Question 23 (e)

(e) Ground Five: PETITIONER DENIED EFFECTIVE ASSISTANCE OF COUNSEL
BASED ON FAILURE TO INVESTIGATE MENTAL HEALTH HISTORY
AS A DEFENSE OR MITIGATION FACTOR AT SENTENCING.

Supporting FACTS: (See attached Memorandum of Pdints and Authorities for
clarification of the facts.)

(f) Ground Six: IT WAS PLAIN AND CUMULATIVE ERROR TO NOT ADDRESS THE

VIOLATION OF HIS SPEEDY TRIAL RIGHT AND A VIOLATION OF
DUE PROCESS ACCORDINGLY.

Supporting FACTS: (See attached Memorandum of Points and Authorities for
claraification of the facts,) :

(g) Ground Seven: PETITIONER HAS BEEN SUBJECTED TO SEVERAL PENALTIES
FOR HIS DETAINER HOLD BY CALIFORNIA OFFICIALS
AND THAT ACCORDINGLY THESE CONDITIONS HAVE IMPLEMENTED
HIS SENTENCE ENTITLING HIM TO CREDIT FOR TIME SERVED
UNDER THE CONDITIONS.

Supperting Facts: (See attached Memorandum of Points and Authorities for
clarification of the facts.)
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ATTACHMENT 16 ()

ATTACHMENT 1 6 ( c)
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97-56307 Docket

‘ \ . Page 1 of 5
Billing

Calendar Opinions Orders/Judgments History

XML TXT Logout

General Docket
United States Court of Appeals for the Ninth Circuit

Court of Appeals Docket #: 97-56307 Docketed: 09/29/1997
Nature of Suit: 3530 Habeas Corpus Termed: 10/24/1997
Boston v. Roe, et al

Appeal From: US District Court for Central California, Los Angeles

Case Type Information:
1) prisoner
2) state
3) habeas corpus

Originating Court Information:
District: 0973-2 : CV-95-00254-PMP
Trial Judge: Philip M. Pro, U.S. District Judge
Date Filed: 03/15/1995
Date Order/Judgment: Date NOA Filed:
07/22/1997 08/21/1997

Prior Cases:
None

Current Cases: -
Lead Member Start
Related

96-56091 97-56307 09/29/1997

ANDRE BOSTON (D-03868 A1-223U; -: D- Andre Boston
03868) [COR LD NTC Pro Se]
Petitioner - Appellant IRONWOOD STATE PRISON (BLYTHE)
P.O. Box 2199
Blythe, CA 92226-2199

E.ROE Frankie Sue Del Papa, Esquire
Respondent - Appellee {COR LD NTC Dep State Aty Gen]
AGNYV - OFFICE OF THE NEVADA
ATTORNEY GENERAL (LAS VEGAS)
Suite 3900
555 East Washington Avenue
Las Vegas, NV 89101

ATTORNEY GENERAL OF THE STATE OF  Zaven V. Sinanian, Esquire
CALIFORNIA Direct: 213/897-2394
Respondent - Appellee {COR LD NTC Dep State Aty Gen}

3

https://ecf.ca9.usc-ourts.gov/cmecf/servlet/TransportRoom AA 000683009
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AGCA - OFFICE OF THE CALIFORNIA
ATTORNEY GENERAL (SAN DIEGO)
110 West A Street

San Diego, CA 92101-5266

https://ecf.ca9.uscburts.gov/cmecf/scrvletfl‘ ransportRoom AA 000883209
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ANDRE B OSTON,
Petitioner - Appellant

V.

E. ROE; ATTORNEY GENERAL OF THE STATE OF CALIFORNIA,

Respondents - Appellees

https://ecf.ca9.uscﬁuns.gov/cmecflservletfl' ransportRoom AA 00088309




97-56307 Docket ‘\ ‘ Page 4 of 5
09/29/1997 [] 1 FILED REQUEST FOR CERTIFICATE OF PROBABLE CAUSE (SW)
09/29/1997

O
()

Filed certificate of record on appeal RT filed in DC n/t [97-56307] (SW)

09/29/1997 [1 3 Received orig District Court case file in 2 VOL CLK RECORDS 1 VOL
EXPANDO, WITH DC ORDER DENYING REEQUEST FOR
CERTIFICATE OF PROBABLE CAUSE. TO BE TREATED AS A
REQUEST FOR CPC PURSUANT TO FRAP 22 (b). (MOATT). (SW)

10/24/1997 {1 4  Order filed: The request for a certificate of probable cause is denied. No
motions for reconsideration, modification or clarification of this order shall be
filed or entertained. { Procedurally Terminated After Other Judicial Action;
CPC Denial. David R. THOMPSON; Thomas G. NELSON. } [97-56307] (FT)

10/29/1997 (1 6  District court casefile returned. ( Certified Mail#: p196-169-101) (FT)

12/09/1997 [1 8 Rec'd notice of change of address from Andre Boston for Appellant Andre
Boston in 96-56091, Andre Boston for Appellant Andre Boston in 97-56307
dated 11/4/97. [96-56091, 97-56307} (FT)

12/12/1997 ] 9 Received letter from pro se re: Requesting status of appeals. Sent copy docket.
(AH)

03/03/1999 [ 10 NO ORIGINAL RECORD (BL)
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ANDRE DUPREE BOSTON, No. 57230

Petitioner,

VS.

ANTHONY SCILLIA, WARDEN, F l L E D

Respondent. DEC 09 2010
TGRSR
&Y - SEpuTY

ORDER DENYING PETITION

This is a proper person petition for a writ of habeas corpus.
Petitioner challenges the validity of his judgment of conviction and prior
habeas corpus proceedings. We have reviewed the documents submitted
in this matter, and without deciding upon the merits of any claims raised
therein, we decline to exercise original jurisdiction in this matter. A
challenge to the validity of the judgment of conviction must be raised in a
post-conviction petition for a writ of habeas corpus filed in the district
court in the first instance.! NRS 34.724(2)b); NRS 34.738(1).
Accordingly, we

ORDER the petition DENIED.

/“/ ° 3
£ Y o Ko TS
R "

IWe express no opinion as to whether petitioner could meet the
procedural requirements of NRS chapter 34.

Surreme COURT
oF
NEvADA

© 19474 S ' ; ; CEQEEQ}?—s




SupRemMe COURT
OF
NEevaba

© 19474 <

Andre Dupree Boston
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

————%




VERIFICATION

Under penalty of perjury, the undersigned declares that he is the petitioner named in the foregoing petition and
knows the contents thereof; that the pleading is true of this own knowledge, except as to those matters stated on
information and belief, and as to such matters he believes them to be true.

S22
Petitioner

Pro-Se

Attorney for Petitioner

CERTIFICATE OF SERVICES BY MAIL

1, _Andre’ Dupree Bostan __ hereby certify, pursuant to N.R.C.P. 5(b}, that on this 3 day of the month of

January of the year__ 2011 , | mailed a true and correct copy of the foregoing PETITION FOR WRIT OF HABEAS
CORPUS addressed to:
Attorney General

Heroes’ Memorial Building
Capital Complex
Carson City, Nevada 89710

David Roger

District Attorney of County of conviction

200 Lewis Ave., Las Vegas, NV 85101
Address

ctse. Fmas

Signature of Petitioner

AA 000688




Andre’ Dupree Boston
Petitioner,
V.

Anthony Scillia
Warden, Respondent(s)

?t}

IN THE EIGHTH JUDICIAL DISTRICT COURT

COUNTY OF CLARK STATE OF NEVADA

Case No.

PETITION FOR WRIT OF HABEAS CORPUS
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TOPIC
PETITION
PROCEDURAL HISTORY

._\ .

TABLE OF CONTENTS

STATEMENT OF THE FACTS
MEMORANDUM OF POINTS AND AUTHORITIES

POINT I-

PETITIONER CONTENDS THAT HE RECEIVED A
SENTENCE WHICH IS THE FUNCTIONAL

EQUIVALENT OF LIFE WITHOUT PAROLE FOR

OFFENSES COMMITTED BEFORE THE AGE OF EIGHTEEN.

PETITIONER CONTENDS THAT HIS SENTENCE IS

ILLEGAL AND VIOLATES STATE CASE LAW PRECEDENCE.

PETITIONER CONTENDS THAT HIS SENTENCE IS
ILLEGAL AND VIOLATES THE PROVISIONS

CF THE EIGHTH AMENDMENT TO THE U.S.
CONSTITUTION.

PETITIONER CONTENDS THAT HIS EXCESSIVE
SENTENCE WHICH IS THE FUNCTIONAL
EQUIVALENT OF JUVENILE LIFE WITHOUT
PAROLE VIOLATES THE PRINCIPLE OF
REHABILITATION AND DID NOT TAKE

INTO ACCOUNT HIS MENTAL STATUS

AS A JUVENILE NOR HIS POTENTIAL

TO REFORM AND REHABILITATE.

PETITIONER CONTENDS THAT THE SUSPENSION CF
HIS HABEAS CORPUS PRIVILEGES FOR

TWENTY-TWO YEARS VIOLATED HIS CONSTITUTIONAL
RIGHTS UNDER THE NEVADA CONSTITUTION,

THE 6TH AMENDMENT & 14TH US CONSTITUTIONAL
AMENDMENT RIGHTS TO SPEEDY TRIAL,

DUE PROCESS OF LAW AND EQUAL

PROTECTION OF THE LAW.

PETITIONER CONTENDS THAT HE WAS DENIED
EFFECTIVE ASSISTANCE OF COUNSEL

BASED ON THE FAILURE TO INVESTIGATE
HIS MENTAL HEALTH HISTORY AS A

DEFENSE OR MITIGATION FACTOR AT
SENTENCING.

PETITIONER CONTENDS THAT IT WAS PLAIN ERROR
FOR THE COURT NOT TO ADDRESS HIS
CONSTITUTIONALLY PROTECTED RIGHT

TO SPEEDY TRIAL AND THAT FURTHER

CUMULATIVE ERRORS IN THIS CASE

HAVE VIOLATED HIS DUE PROCESS

RIGHTS.

PAGE(S)
1

2
6
13
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TOPIC

POINT VIII-

CONCLUSION-

/1
/!

.—-\.\ ~—

TABLE OF CONTENTS CONTINUED

PAGE(S)

PETITIONER CONTENDS THAT HE HAS BEEN SUBJECTED
TO SEVERAL PENALTIES FROM HIS DETAINER HOLD

BY CALIFORNIA OFFICIALS ACTING AS "AGENTS"

FOR NEVADA PRISON OFFICIALS AND THAT
ACCORDINGLY THESE CONDITIONS HAVE

IMPLEMENTED HIS SENTENCE ENTITLING

HIM TO CREDIT FOR TIME SERVED UNDER THE
CONDITIONS.
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TABLE OF AUTHORITIES

AUTHORITY

CONSTITUTION (FEDERAL)
U.S. Constitution Article
Article 1, sec. 9, cl 2

U.8. Constitution Amendment
Sixth Amendment
Eighth Amendment
Fourteenth Amendment

CONSTITUTION (STATE)
Nevada Constitution
Article 1, sec. 8 (5)

CASE AUTHORITY (FEDERAL)
Argersinger v. Hamlin- 407 U.5. 25, 92 §.Ct 2006,
32 L.Ed.2d 530
Armstrong v. Manzo- 380 US 545, 85 S.Ct.
1187, 14 L.Ed.2d 62
Atkins v. Virginia- 536 U.S. 304, 320 (2002)
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IN THE EIGHTH JUDICIAL DISTRICT COURT
COUNTY OF CLARK STATE OF NEVADA

Andre’ Dupree Boston Case No.

Petitioner
v.
Anthony Scillia
Warden, et. al.

Respondent(s)

PETITION FOR WRIT OF HABEAS CORPUS

Petitioner, Andre’ Dupree Boston hereby petitions this court for a Writ of

Habeas Corpus and alleges the following points and authorities in support thereof.

Petitioner contends that he is currently incarcerated by the state of Nevada

under the jurisdiction of the Nevada Department of Corrections.

Petitioner contends that his incarceration is the basis of a conviction that he
received in case no. C-84650 from the Eighth Judicial District Court, Department Five before

the Honorable Judge John F. Mendoza, in Las
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Vegas, Nevad; rendered on October 20, 1988.

Petitioner contends that his conviction is illegal
and is in violation of established state case law precedence,
the Nevada Comnstitution, and the U.S. Constitution 6th,
8th, and l4th Amendments,.

Petitioner bases his contention on the below

points and authorities.

PROCEDURAL HISTORY

On or about . January 13, 1984, petitioner was
arrested by the Nevada Prosecuting Authorities, while
he was in the custody of the County of Los Angeles, California-
Juvenile Hall based on information charged in the juvenile
petition of case no J-28884 by the Eighth Judicial District
Court, Family Law/Juvenile Division. A detainer hold was
lodged against petitioner with the California Authorities.
Petitioner was originally being detained in the Los Angeles
County- California Juvenile Hall on a 1legal matter pending
in the California jurisdiction (See exhibit Q")

On or about October 1986, Nevada Prosecuting
Authorities made their first attempt to extradite petitioner
in the Mﬁnicipal Court of California, County of Sacramento.
At this hearing, Nevada Officials could not present evidence
establishing the identification of the ©petitioner as the
person wanted for the offenses in Nevada. The court granted
a fwo week extension for Nevada Officials to return with
sufficient identification evidence.

On  or about November 1986, after the two week

AA 000695




€ 00 0~ Sy s Ly N e

Fed . bt Med ek b et ek hed
-] o O o W N = D

.a-.\ -

@
continuance Nevada Officials returned to the Sacramento
California Municipal Court for the next appearance. Nevada
Officials were still unable to produce sufficient (or
ahy) evidence to establish petitioner's identification
for thé charged offenses. The court denied extradition
and informed Nevada Officials that they could reapply
for a second request of extradition when they had sufficient

evidence of identification. {(See exhibit M)

On or about April 1988, petitioner filed a Motion

To Dismiss the case with Nevada Prosecuting Officials
due to the violation of his speedy trial rights and failure
to prosecute the case.

On or about May 1988, Nevada Officials sought
extradition for a second time in the Municipal Court
of Kern County, California. After three (03) continuances
due to a lack of identification -evidence, Nevada Officials
produced a fingerprint taken at the time of the arrest
in Janua;y 1984, while petitioner was in the custody
of the Los Angeles County, California Juvenile Hall. Extradition
was granted on this basis.

On or about June 16, 1988, petitioner was extradited
from California to the State of Nevada.

On or about July 5, 1988, 9petitioner appeared
before the Family Division of ‘the Eighth Judicial District
Court for a Certification Hearing. (This appearance was
due to the fact that though petitioner was at that point
a 22 year o0ld adult, at _the time of arrest for the

information/petition din case no. J-28884, he was sixteen
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years of age and a juvenile.) Certification for jurisdiction
by the Family Court was denied due to petitioner being
an adult at that time. Petitioner was bound over for a
Preliminary Hearing examination for July 25, 1988.

On or about July 24, 1988, ©petitioner retained
counsel, John Fagden.

On or about July 25, 1988, petitioner and his
counsel appeared in court and sought a continuance for
counsel to fiie other motions relative to discovery, suppression
of evidence, etc.. The motion was denied.

On or about July 26, 1988, preliminary hearing
was conducted and petitioner was bound over to the Nevada
Eighth Judicial District Court, Department Five, case
no. C-84650.

On or about Augusf 11, 1988, petitioner was
arraigned in the Eighth Judicial District Court of Nevada.
Counsel motioned the court to withdrawn as the attorney
of record and the court denied the request.

On or about August 18, 1988, petitioner filed
a Motion To Dismiss. The court dinformed petitiomer that
because he had an attorney of record, the motion would
need to be submitted by counsel.

On or about September 15, 1988, petitioner was
convicted by the jury in case no. C-84650. (See exhibit
npmy

V On or about October 12 ,1988, a Presentence
Report was filed.

On or about October 20, 1688, petitioner was
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sentenced to a term of fourteen consecutive Life sentences
and a consecutive term of ninety two additional and consecutive
years. Counsel was dinstructed by the court to file a
Notice of Appeal in this matter. (See exhibit "E")

On or about November 1988, petitioner submitted
a Petition For Writ éf Habeas Corpus to the Nevada Supreme
court for the constitutional violations in case no C-84650.
(See exhibit "G")

On or about December 27, 1988, the HNevada Supreme
Court denied the Petition For Writ of Habeas Corpus, citing
jurisdictional reasons. (See exhibit "H")

On or about Januwary 24, 1989 , the Nevada Supreme
ordered the appointment of counsel in the appeal matter.
{See exhibit "F")

On or about November 28, 1990, the  Petitioner
submitted his Petition:For Post Confiction Relief.(See exhibit "F"

On or about December 14, 1990, the Petition
For Post Conviction Relief was heard and then denied.
(See exhibit "F")

On or about October 24, 1991, there was an oral
Request by the Nevada Supreme Court for further proceedings
regarding the denial of a motion for an evidentiary hearing.
(See exhibit "F")

Petitioner hereby attaches and incorporates
by references the minute orders of the court for clarification
or felevant and subsequent proceedings. (See exhibit "E")

/! |
//
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STATEMENT OF THE FACTS

On or about March 12, 1983, 9petitioner, then
a 15 year old minor was admitted into the Ingleside Mental
Health Center by his parents after he was picked up by
police for allegedly peeping into a neighbor's window
and because his parents found letters describing in detail
individuals in his neighborhood and former mneighborhood
that petitioner listed as potential victims to kidnap,
rob and assault. (See exhibit "A})

The physicians at Ingleside Mental Health Center
felt and recognized that ©petitioner had serious  mental
health concerns and felt strongly that petitioner needed
further hospitalization thus they repommended he be kept
at their facility. (See exhibit "A")

After the family insurance ran out to cover
the stay, the physicians at Ingieside felt strongly that
petitioner's impulses would be acted wupon and mnot just
fantasized. The treating physician documented that petitioner
was a "time bomb" waiting toe explode and that this danger
will be minimized in a structured setting. The physician
stated that the danger would be minimized as the petitioner
gets older and learns to rechannel his aggressive drives
and .better able to deal with his emerging sexuality. The
physicians then strongly recommended treatment in the
Camarillo State Mental Health Hospital. (See exhibit "A")

Petitioner was not able to be transferred as
scheduled because there vere problems in getting  him

evaluated and three days before the transfer date, petitioner
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went awol/escaped. His parents were able to talk him into
returning to the hospital. (See exhibit "A™)

During his stay, petitioner was on Mellaril
prn and the last week of his hospitalization at ZIngleside
he was placed on Mellaril 50 mg., hs...(See exhibit "A")

Petitioner Qas diagnosed as a boy with a severe
disorder involving poor impulse control, and poorly developed
conflicting superego formation. The prognosis was guarded.
The history indicated that petitioner was very aggressive
and violent, and it was given at the time, an impression
of schizophernia. (See exhibit "A")

On May 16, 1983, petitioner was transferred
to the Camarillo State Mental Health Hospital, in Camarillo,
California. (See exhibit "B")

After evaluating petitioner . the physicians
at Camarillo State Mental Health Hospital stated they
believed petitioner «could benefit from treatment at their
facility

Petitioner remained at Camarillo until July
16, 1983. The reason for the discharge was not that petitioner
had completed their program, but that petitioner's family
wanted him home on his birthday, which was the next day.
Petitioner was discharged Against Medical Advice TAMA"-
Status on that day. (See exhibit "B")

Five months after petitioner was taken out of
Camérillo, he was arrested and charged with the allegations
contained 1in the information ©before the Family Division

of the Eighth Judicial District Court , case no. J-28884.

AA 000700




T

G =2 o Lt b

On January 13, 1984, petitioner was charged
with having committed various felonies in Nevada including
but not 1limited to: Kidnap, Robbery, Assault and Battery,
Sexual Assault, Attempt to Dissuade a Victim From Reporting
a Crime, Burglary, Lewd and Lascivious Conduct and more,
all with weapon(s) enhancements. Petitioner (who was
a juvenile) was arrested while in the custody of the Los
Angeles, California- Juvenile qul.

After being arrested by Nevada Officials, petitione;
"still™ a juvenile, had . no assistance to counsel to advise
him of his constitutional right to a speedy trial or fair
trial or to assist him on any matter of defense while
awaiting trial, faced the serious charged aforementioned.

The Nevada Prosecuting Officials made their
first attempt to extradite pe;itioner in October 1986
(23-3 years after the arrest for the charges and while
knowing the whereabouts of petitioner the entire time.)
The request to extradite was denied based on insufficient
evidence to establish identification after a two week
continuance for Nevada Officials to secure said evidence.
(See exhibit "N")

In April 1988, after two years from the first
extradition attempt with no discernible efforts being
made to bring petitioner to stand feor the outstanding
charges, petitioner filed a Motion To Dismiss for violation
of Sbeedy Trial Rights.

After filing the Moption To Dismiss, the Nevada

Court ordered the District Attorney to file a response.
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Following the submission of the response and reply thereto,
Nevada Prosecuting Officials again sought extradition
from the California Officials,

There were three (03) continuances held Dbefore
the hearing was conducted and on the day of the extradition
hearing, the only ﬁitness called +to identify petitioner
was the arresting officer from 1984 who had fingerprinted
petitioner while in the Los Angeles County Juvenile
Hall, The &evidence used to ‘corroborate the identification
by the arresting officer was the fingerprint taken by
the arresting officer which was matched against the fingerprint
taken when petitioner first enkered the Califeornia Department
of Corrections., Extradition was granted on this basis.

On June i6, 1988, petitioner was extradited
to the State of Nevada. (See exhibit "L")

On July 5, 1688, peiitioner appeared before
the Family Division of the Eighth Judicial District Court
for a Juvenile Certification Hearing. Petitioner whe had
been charged as a juvenile in 1983 when the information/petition
was 1issued, was at this point of the certification hearing
(1988) 22 +years of age and ineligible for treatment in
the Juvenile Court System. Petitioner had been incarcerated
in a Maximum Security Prison and the judge felt this negated
placement din a juvenile facility. Petitioner was certified
for proceedings as an adult and set to be arraigned in
Thé Jugtice Court. Petitioner attempted to submit a Motion
to Dismiss for Speedy Trial violation. The Juvenile court

dismissed the motion without prejudice informing petitioner

\ 9.
AA 000702




Lo N

[1-

W L ~1 & R

' o "

to resubmit his motion in a higher court. (See exhibit

TIC")

On July 11, 1988, petitioner was arraigned in

the Justice Court, and a preliminary hearing examination

date was set for July 26, 1988,

Petitioner retained attorney John Fagden on

July 24, 1988,

a continuance

and when counsel appeared in court he requested

to idinvestigate the case and to file other

motions {discovery, suppression of evidence, - etc..) The

Motion For Continuance was denied.

Preliminary Hearing examinations were held on

July 28, 1988.

Petitioner was identified as the perpetrator

of the offenses and was thereafter bound over to Department

Five.

On  August 11, 1988 ’ petitioner was arraigned

in the Eighth

Judicial District Court. Also on this day,

petitioner informed his attorney that he <could no 1longer

afford payment
petitioner that

as counsel.

for his representation. Counsel informed

he would be motioning the court to withdraw

On  August 18, 1988, petitioner filed a Pro-Se

Motion To Dismiss in the Eighth Judicial District Court.

The court info
of record the
counsel. Counsel
| Prior
by the court

to 1investigate

-

rmed petitioner that because he had counsel
Motion To Dismiss would be forwarded to
never filed the motion prior to trial.
to tfial, counsel who . had been denied
to withdraw his _representation, did nothing

any facet of the case. Petitioner requested

10.
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the court to allow him to proceed in Pro-Se/Pro-Per status
since his counsel was doing nothimg to prepare for the
case. The court denied the request.

Petitioner brought to the attention of the court
and counsel that there was evidence to demonstrate petitioner's
mental status at the time of the crime may have been in
question. Petitioner attempted to file and submit a Motion
For a Plea of Guilty By Reason of Insanity, but counsel
refused to file the motion or to present the defense of
insanity. The «court also failed sua sponte to investigate
the petitioner's mental history.

On September 12, 1988, immediately preceding
the selection of the jury, counsel submitted petitioner's
Motion To Dismiss at the petitioner's urging. The motion
was denied after a cursory viewing.

Trial commenced with the petitioner having no
witnesses on  his behalf, no defense submitted, nor any
type of representation against the charges. The passage

of time and ineffective representation of counsel left

petitioner defenseless to the charges.

On September 15, 1988, petitioner was found
guilty of the charges in case no. C-84650.

On October 12, 1988, a PreSentence Report was
filed by the State of Nevada Department of Probation and
Parole.

Based onrn all of the factors of the case and
the PreSentence Report, counsel had a duty to raise mitigating

circumstances (petitioner's age at the time of the offense,

1.
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mental health history, lack of a prior record and etc..)
recommending a lower sentence than that being requested
by the Parole/Probation Department. Counsel did not in

any way perform his duty to petitioner in representation

of his case.

On October 20, 1988, petitioner was sentenced

to fourteen (l14) consecutive life sentences and an additional

term of ninety-two (92) years. After sentencing, the District

00 =~ Cy A e O N ke

Attorney argued for the sentences to be run consecutively.

Petitioner's counsel halfheartedly attempted to argue

[y
o

in opposition of consecutive sentences. The court elected

bl
[ Y

to run the sentence in Nevada consecutive to the term

[y
[\

in California (which the court had been advised petitioner

rd
Lo

would not parole from wuntil the beginning of the next

fecd
Ho

century). The court further ordered no credit for time
served at all, despite the fact that petitioner had been
in constructive custody of Nevada (via the Detainer Hold)
and suffered penalties from said hold adversely affecting

his incarceration status for several years.

//
/1.
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TN THE EICHTH JUDICIAL pxsmc*r coum QST«z 2"1990 :
FOR THE COUNTY OF GLARK COU.N'TY-‘_?.._C_LERK"

ANDRE' BOSTON,

PETTTTONER, Co e
PETITION ‘FOR POST GONVICTION
VS. . RELIEF PURSUANT 10 NES. 177.315

PEOPLE OF THE STATE OF é&/ ﬂv / ///3_7/)

NEVADA, — BATAN McKAY,
RESPCNDENTS .

INSTRUCTIONS: .

(1) This petition must be legibly handwritten or .ﬁYpewritt.eh, signed by the
petitioner and verified. - . "_‘

(2) Additional pages are not permitted except where noted or with respect to tht_a' B
facts which you rely upon to support your grounds for relief, No citati_,dp ‘of |
avthorities need be furnished. If briefs or arguments ore ‘suhmi*-:tet_i, they should
be aubmitteu in the form of a separate memrandum. | .

{3) If you went an atiorney appointed, you must complete the ai’f‘id.avit j,n Support.
of Request to Proceed in formsa Pauperis, You must have an authorized officer o
at the prison complets the certificate as to tha amount of money and aecuritias g
on deposit to your credit in any account 1n the institution.

(4) You must name as respondent the person bv whom you are confined or raa‘bramed.

If you are in a specific institution of tue deparbmant of prisons,. name the
warden or the head of the institution. If yau ‘ars not in a speciﬁc :!.nstit.ution
but within it's cust.ody, name the director oi‘ the depart.nent of prisona.

, 221
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(5) You must include all grounds or claims for relief which you may have regarding
your conviction or éentence. Failure to raise all grounds in.ﬁhis petition may
preclude vou from filing future petitiuns challenging your conviction and
sentenceo, . ;

(6) You must allege specific facts supporting the claims in the petiiinﬁ you file
seeking relief from any convictlon or gsentence. Fhilﬁre to éllage spécific
faets rather thon just conclusions may cause your petiii&ﬁ o be diamissed.

(7) ¥hen the petition is fully completed, the original and one cory must be filed
with the clerk of the district court for the county in Hhich you are imp*isuned
.o; restrained of your liberty. One copy must be mailed to the raspandent, ane - |
copy to the district asttormney of the county in which you were convici‘.ad or
to the original prosecutor if you are challenging your original cunviction oy
sentence, Copies must conform in sll particuisrs to the priginal submiiped
for filing. o o

PETITION

1. Name of institution and county in which you ere presently imprisoned
or where and how you are presently restrained of your liberty: CALIFORNIA -
CORRECTIONAL INSTITUTE at TEHACHAPI, CALIFORNIA level IV-B

2+ Name and locatian of court which entered the judgement of conviction
under attack: EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF CLARK

3+ Date of judgement of conviction:__ OCTOEER 20,1988
L« Case number;___ C-84650 o

5¢ {a) Length of sentence: 1 life sentences and 92 years

consecutively

2  Ano8d%s




{b) If sentence is deasth, state any date upon which execupion is scheduled:

b. Are you presently serving a sentence for a convictlen other than the

convietion wnder altack in lhis motlon? Yes X No

If yes, list crime, case number, and sentence being served at this times

CALIFORNIA CRIMINAL CASE NUMBER A565679 for kidnap, asgault, sexual assault

recoived 50 veara

7. Nature of offense involved in conviction being challengeds

Kidnap, robbery, attemcted assault, asssult, attempt to dissuade a victim from

reporting a crime, burglary,battery, sexusl assauli

8, Yhat was your plea? {check one)
(a) Not pullty x __
(b} Guilty,
(¢) Nolo contendere___
9¢ 1§ you entered a guilty plea to one count of an indictmgnt or information
s and & not guilty plea to another count of &n indictment, or if puilty pleé was

negotiated, give detalls:

10, If you were found gullty after a plea of not guilty, tas the finding~'
made by: (check one) ' | - |
(a) Jury_x___
(») Judge without a jJury

11, Did you testify at the trial 7 Yen No X

12. Did you appeal form the judgement of conviction? Yes X No

134 If you did appeal, answer the following:
(a} Name of the court:  NEVADA SUPREME CCURT

- 223
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(b) Case number or citation: 19607

{e) Result: DISMISGED

{Attach copy of order or decision, if available.) -
14, If you did not arpeal, explain briefly why ydu dld not:

15, Other than direct zppeal from the judgement of cmﬁctior_'\ and gentence,

have ycu previously filed any petitions, applicatioms, or motions wi_tﬁ respect to

this judgement In any court, state or federal? Yas _x No__.
16. If your answer to No, 15 was “yes", give the i‘oliowing Anformationt
(a)(1) %ame of court: WWRT 5 B
(2) Neture of proceeding: WT OF HABEAS 00“’.PUS

GASE NQ, 19625

(3) Grownds roised:_ INEFFECTIVE ASSISTANCE OF COUNSEL(same as

~prosented havein)

(4) Did you recieve an evidentiary hearing on your petition,

application or motion? Yes No _x

{5) Result:__ DISMISSEDYDENIED

(6) Dale of result: 12—-—27-38

(7) If known, eny citatioms of any written opd.nion or date of

orders entered pursuant to such result:

(b) As to any second petition, application or mot.lon, give the same
information: | - -
(1) Name of court:

(2) Nature of proceecding:

(3) Grownds raised:

{4) Did you receive an evidentiary hearing on your j:et.itim, 222
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application, or motion? Yes No

(5) Result:

(6) Date of rasult:
(7) 1f known, any written opinion or date of orders entered pursiant to

such result:

(e) As to any third or subsequent additional petltions, applicatiuns, or

motions, give the same information as above, 1ist them on o saperate shaet and

attache.

s the result or action taken on any petition, appliqgtiqn;-or @at;on ?

(1) First petition, application or rotion? Yes_x - No,

Citation or date of decision: see appendix {a)

(2) Second petition, application.or motion? Yes ... Nd

Citation or date of decision:

(3) Third or subsequent patitioms, epplications or motlons? Ies No_

Citation or date of decision:

(e) If you did not appeal from the adverse action on any petition,

application or motion, explain briefly why you did not:

17. Has any ground being raised in this petition been previcusly
presented to this or any other court by way of petition for habeas corpus, post-
conviction relief pursuant to NRS. 177.315, motion or application?'lf so, identify:

(a) Which of the grownds is the same: _see appendix (a)

(b) The proceedings in vhich these grounds were raised:.

~—-BETTTION EOR HRIT.QF JIABBAS COJFUS see nos 15 of this petition .

{e) Briefly explain why you ara agsin raising these grounds:

sce appendix {b) pgy 38 line 313

225

(d} Did you apreal io the highest state or federal cburf havingfjvrisdictiun
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18+ If any of the grounds listed in Ko.s 23 (a), (b), (e), 'anci (d), or

listed on any additionsl pages you have attahced, were not prenously presented ;tn

any other court, state or federal, list briefly what grounds aare not so prasented,

and give your reasons for not presenting thems

19. Are you filing this petition more than 2 yeara fullouing t-he riling

of the judgement of conviction or the filing of a aecisian on direct appeal? Ir

s0, state briefly the reasons for the delay: 120

20« Do you have sy petition or appeal now pmdmg in a;y, ccmrt, either

state or federal, as to the judgement under sttack? Yes x ..'N'b."-' B

If yes stabe what court and the case mmber.___mmm_(b)

21, Give the name of each attornsy who represented you in the proceeding

resulting in your conviction snd on direct appaalsW'JOHn FAGDEN

22, Do you have any future sentences to serva after you com lete the .

sentence imposed by the judgement under attack? Yes No__x

If yes, specify'\mere and +hen it is to be served, 1f you know:

23s State conclsely every ground on which‘ vou claim hat you are being

heid unilawfully. Summarize briefly the facts support.ing each ground. If necessary

yor mey attach pages stating additionsl grounds and i‘acts supporting ‘sames
~-(a) Gromd One: __aee.annendix...nha..emmﬂ_u_ﬁnpmrbed by

~-additional facts necessary for this court to cona:i.der tha her:.ts of the issuea.

SUPPORTING FACTS (tell your story brieﬂy without citing cases or 1a1-:-)

(b) Crownd Two:.

AA 000460
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SUFPORTING FACTS{tell your story briefly without citing cases or laws)

(¢) Ground Three:

SUPPORTING FACTS(tell your story brief without citing case or law.) ~ '

{d) Ground Four:_

SUPPORTING FACTS (tell your story briefly without citing cased of léwe)

MIEREI-URE. petitioner prays that the cowrt granﬁ peﬁitim..r the relief
t¢ which he mny be entitled in this proceeding

EXECUTED this__|1™" day of At ,1926 at __ LL.T Tehzehop!
('E,ltgrm'? |

ANDRE' BOSTON . )
303263 34-10 Lot Lot
P,0. HOX 1902-B _ PETITIONER -

TEHACHAPI, CALIFORNTIA 93581 ' Co

SR . .AA 000461
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YERIFTCATION

Under the panalty or perjury the vndersignad declares thab ha ia 'l.he petiuoner'::__' L
in the foregoing petition and ¥nows the contents thereoi‘, that the pleading is . | ,
true of hJ.s own lmowledge, except 8s to those matters st.at.ed on infomation and e

belief, and as to such matters az he believes them to ha t*’ue-

Dated:s /0-1L-4¢
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STATE OF NEVADA |
IN THE ETGHTH JUDICIAL DISTRICT COURT .
FOR THE COUNTY OF CLARK o

ANDRE! BOSTOK,
PETITIONER,

VSe

STATE OF NEVADA, et al.,
RESFCNDENTS »

CASE NO, -

PETITION FOR POST-CONVICTION RELIEF

1.

ANDRE® BOSTON
. D03868 3A-102U
.. PaQOs BOX 1902-B T
.. TEHACHAPI, CA. 93561 .-

* - LEGAL RESIDENCE: . - . -
© 1468 NORTH ALLEN AVE. , - .
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PETITIONER,
S,

STATE OF NEVADA, DISTRICT
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DISTRICT ATTORNEY, AND THE

ATTORNEY GZNERAL OF THE
STATE OF MEVADA,

RESPONDENTS.
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STATEMENT OF THE FACTS

4ndre' Dupree Boston, Petitioner herein, FPetitions this Court on
"Post-Conviction neliof and allege the following facts énd;béuﬁes;
Petitioner contends that he was illegally cnrvicted of criminal”

case No.fB4650, in the Dighth Judicial District Court, Department Y, the

Honorztle John F. lendosa Judge, preciding,

On January 1%, 1984, a Petition was filed aéain t Pe.itioner
zlle .ging thet i'‘etitioner committed 14 felony viplaticns,: in case No.
J28064. The depositions, and the investigative repc::to indicate that tre
crices were direcied at, and perpeirated against one v;ctlm.:(see exh. (a)).

2150 on January 13, *984, Fetitioner wa2s inbarcerafnﬁ;;nd detained
in the Sizte of Califernia, in the custody of the Los Anﬁéieé County Juvenile
E2ll of Justice, and Ward of tle Court, Feti i+ioner was. 6 yna_s old.

Petiticner wes foxwmally arrested ty the Stete of Heva@a, Clark -
County Authorizies in Jeruzzy 1984. The a::ést weg mace wgtlé’Petitiqner
wes detzined in the Stete of Celifoxnia wrile pe awaited the dispésition
of Czlifernia c:iminal case llo. £3£5C79. Petiticner was ccnvic:en of Cel.
c**“. cese Nt. 2553679 in 1654 fzom 2 plea of guiliy, the Cla;k Cnnn:y
sutnoriiies, the Prosecuting futhorities lnew of thnis fact.

rter being arwested by the Clexk County #utho:ities, State of
Kevada, Fetitioner had not hed the cssisience o} counsel to edvise him of
nig Constitutionsl xight o 2 fair iriel, or to essist him in ény matﬁers
of defense while he aweited extradition. -

Tre Prosecuting Authorities of the Siate of lievada nmade their first
24tempt to exiracite Fetitioner in Gstodex “9g86. The reguest 10 extradite

Tetitioner was made in the Mumiecipal Cour:i of the Counzy of Sacramente.

-234)
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it the £irpt hearing, the Frosecviing Authorities failed to
present suefficient evidence to establish the 1deﬁity of Tetitioner as
thzt of the person who committed the crimes cnurped iﬁ the Pefiiion.

The Court ordered thet the Revada Frosecutine Authofitieambaﬁ '
two (2) weeks to appear tack irn Court with suffiecient evidénﬂe:tq l
estatlish whether or not Petitioner fits the idenit} pf:iﬁé;?e;soﬁ who
tne victic (&) cen testify commizted the crimes charrediihvéﬁerﬁétitinn.
The second hrering: was held in liovemher °986, the'ﬁevada Prnsecutlrg
hbthorities were not 2ble to provide suffigient evzuence tn esta lish:
the idenity of retitioner as the person who commltted the crimes
charged in the letition, so the Couxt denied the request tq extradite-
Tetitioner to ihe Staie of kevada.

Two vears had pessed without the Kevadz Prosecu*ing Aut“o*ltxes
raking any ciher itempt io exizadite re.;.ione:;’ann -etitio.e
recognize that if he was exiradited to the State of Nevada io ensver to
the cxines 21le god in the Teiition, tne State of Nevada would not be
eble to guerantee Fetitioner 2 fazir trizl, beceuse ?etiiiqnér.would
not te stle o0 find any competent viu-dcé cr witnesses, retitioner
le %o invesiigese, and Feititioner wauld noti e ghle to
compeionily aesist his Aitorney with the facis, and {he defenses. of the
cese, beczuse of 2il1 of ihe iime that hed ;as;ed so Petitioner fil.d &
Feiien te Diswiss. (see exh. (}9).

Lfier the filing of the Fotien 1o Disﬁisa, the Couxrt ordered
the Disirict iisorney to [ile & response. Alter the Iiling or'the fesponse
and the Heply thereto, ithe 5izte of Nevada Proseecuting AUSE 0*1.;es
»eguestad 2n exzradiiion heexrirg fo te held in zhe Kunicipal Court of

t.exn Couniy, State of Califcrmiz.
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mpeye were three (5) continuances before tie hearing was had, and
on the day of he extradition heiring, the only witncasﬂb:who was cg}led
to identify Petitioner was the arresting officer who arreéiéd ?etitioyer
and finrerprinted Yetitioner in the Los hAngeles County Juvéﬁile;ﬂall.;n
-9B4. The evidence that was used to coorborate tﬁe idéﬁtifihhfiqﬁ ﬁy the
arresting officer, was.the finper-print talen by the offiqegt&f_ietitiﬁnef.
wiich vas matched with the finger-yrint taken br the Baiifofnﬁa Deparfment
of Corrections when Fetitioner wes recieved in ipreir cusiody, there was
no evidence to connect l'eiitioner to the crimes charred.i;”§ha Pééijiqn.
Potitioner was extradited on June 16, 1386. (éee Exh. (#J}af'.'.h

On July 5, 3988, Fetitioner aipearsdin {he Eighih Judicial District
Court, State of levada, County of Clark, Juvenile Divisien, for 2 -
Cevwtification hearing. As giated anove, Petliloner uas~16Ayears old ot

-

sha+ the crimes were commiiied, and at ihe iime ©

=

.grrest, Fetitioner

wag Cersified to sitend trizl a&s an Aduli, Fetitioner then zgzin sutmiited

ihe Fetion 40 Dismiss, the Cousi cismissed the Hotion witrout erejucice,

vzt Peiitivner c2n —efilp the Foiicn im & nifher Cowrt, alfier

Lo

and stied
teing Cersified 2s an Adult, & cTiminal complzint was ?iled arziast
De+itianer See Zxh, (8).
On July 11, 1988, Fetitienexr was a=raigned in thé'dusticé Court,
end 2 prelipizary heering examinziien dete was set for July 26, *988,
Fetitioner +nen reitazined an AilioImey ;n ﬁuly 24, 1983. and on July
25, 1988, Fetitioner's Attozney, Jomm Fadgen; acpezred in Court so that
he can register with the Court as Atvtorney of record, Defense counsel
then mede an orzl Hotion for continuence in order to investigete the
cese and to have iime to file cther Fotion, e.g., ciscovesy, eviience

heex»ings,end surpress. The Fotion [or continuance was d¢enled,

| So236
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tn 3, 12, 1983, Ander uupree boston, Fetitione' 15 years old Vs
admitted into the Ingleside K.ntzl Center, vy hzs purents, after he was
picked up by pelice for peeping into a neighbor's wincow énd because.
they (his parents) were concerned alter finding a series of letters :
dcescriding, in detail, specific woman and girls in tne neigﬂbnrhaod, and
from their (retit;oner's family) former neirhborhocd, that Pet;t:oner
lieted as polential victims to kidnap, xepe, &nd murder. ”

.The Loctors at the Ingleside Fental Center recognized-that Fetitioner
had serious menizl preoblems, and they strongly [alt that Fetiticner needed
furister hospitalization and recommsnded thaf—?etitiqneé ﬁgggeﬁf to
Camarillo Fentzl State Hospital. - |

Peiitioner was not able to be iransfexed as scheduled because thexe
was problems in getting County fecilities to evazluate him}:sp thé delays
drapged on for several deys, and three days befnre the transfer date,
Patitioner Awzl'ed. Petitioner!s parentis were ahle to tzlk- "e.i tioner into
going back inte the Hospital.

During Petitioner stay, he was on P.B.K. lella=il, ané the. lest
veel: of his hospizalization, he was placed on Fellaril 50 mg h.s..

Petitioner was diagnosed 2s & bey with z seveze disorder involving
imsulse contrel, pocrly develaped conflicted supe%eso forgation. The
prognocis was Guarded. The history indiceted itnat Petitioﬁef was vexy
aggressive a2nd viclent, and it wes given 2t that timean impreésipn-of

Schizorhreniza,

Tne Doctor felt very sironcgly that there is & danger ihat Petitionex's

smpulses will be acted on and not just fenizsized., He ihen ststed that the
danger will mininize in 2 struciwred seiting, and 25 Petitioner geis oldex

and leaxn to »echannel his aggressive drives and be- ter zble o dezl witn

his ﬂmerﬂznb sexuzality. The Doczor then stirongly “ecommendnu trezainent in

% ~ AA 000472
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a facility such as Cemerillo. The recommendation was made io Fetitioner's
bgrents.

¢n 5,36, 1983, Petitioner was recjeved at Camar@l]dfStgt@fHogpital.

ke rcmained there until 7, €, 963,

After coming to the conclusion as the Doctors at the Incl?side‘“
mental Center, the Dociors =2t Comarillo atated that the ﬁogibrsla§:~
Ingleside told petitioner was b timevomb! (see exhﬁbit (BY)..- ;'_.

.+ Afier evisluating Yetitioner, the loctors at Camariliofs:nted that
they belisved Fetitioner could bdenefit Irom their truqtmeﬁégéh tﬁeir .
Unit i7, and the wide rang of therapy and actviviiies on tﬁat";xogram.

AS siated above, retitioner remzined at the hosgiialfﬁﬁiil o
7, 18, 983, The reasocn for the discharge was.not:that-Pgﬁééipner hed: |
compleied their rrogram, but Petitioner's famildy wented ﬁiﬁgﬁgﬁe on his
birthday, which was the next day, on 7, 17, 1983,

Five Monihs afser Petitioner was taken out of Cemz=illo State

Bostitel, he wes a-resied &nd charped vith allegztions contaiped in
2 *

™

ne Feiition of case Ko. £565679, Cel,, and Keveda Petition case_Ho.
XVI J28554. See Ixn. (a}). '

Zetitioner tried tn Su=mit she lotien for dismissel wwo (2) 2ddiiionzl
times. Petitivaer's itiorney igmpzed the noiioné‘énﬁ Tetivionerts e2lorTé .

0a Septeﬁce: 13, 1985, Petidioner wes convicied by Ju:y; after
Pesitioner was coavicied, 3 pre~senience Report wes filed oo Qctover 12,
1988, by the Steis of Jlevale derarinens of Yrooation end Parole.

3ased on 211 cf the exhidits foremensioned, and th§ pre-sentence
Report, feti:ioner's Attorney had a duty to filg 2 Koiion Tecommending

2 lover seatence thexz thet of which tine Drobation Departnent reguasted.
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mne crux 0F this case was oased on gerual assaults agrinst ooe
victim, purporiedly perpesrated by the secused éive i») Jéurs azo, wnile
the accused vas only 10 yeezrs old, with indicotions inat tne Gocuted wal
suflertng -from a weniul disorder ai iue time of the crimes.

211 of ihe crimes shered the same objective, perpeiraced on tpe
same gay, &t the same'time, during one (1) continuence course ol condﬁct,

vetitioner's Astorney feiled o file any Wotions for tne sentensing

neccing, @ni coapidusing ©ll ol the crrors which spoent tied bolore, during

pad efzer riul, I.e.,

1. Petitioner was denied his Constitutional protesiions duriag the
Cersificaiion Heuring, because, his age feciprs were ignored, the
time Geley ijecturs were ignored, and the Jacis conce;ning the
insaaisy of Petitioner during tne time ihat the crimes were conl s hed
were ignored. ALl of tnese faciors, Petitioner conlencs would heve

hes e nearing on the ouscone of vhe hearing Lisell.

2, Defense counsel vas fenied e comtinuance in order o invesiigate

tne gese, end beczuse the prelisinary hearing eresine iigns were

held the very nexi ézy, 2lso teceuse ol the fzois ol the tice Eelay -

and Pesitionerts pest insanity, retitioner's Ailoraey needed @

conTinzznce, Sesitioner was iherefore prejudiced.

3. Pevitioner was denied th

42

rigat 1o feir indentification procedures.
mhe case at bar is five [3) yeers old,Aznd the vizidix in thislcase
StpTed 2T The perpeireIor wWore B meii, a2ad e osher wilnesses
gatel Tne: tThe perpesrasor was 505" 140 lps, eng neé 2 cusigsh.

considering the faut thet the cese was five (5) years qld,:&aﬁf: was .

11. -~ AA000474
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five yeurnu sipce tne laud zine 4the victiz and the wiinesues been
tne perpetrutor, und sence tne diseripiion was vague, g.preépreli@inary
nearing exzminasion line-up wub necessary, and becuuue one waQ nop:
hdd,ubnen +<ne faects that letitioner wab tne Only person in zhe gourt
ruom with jeil g2rb on, end Lecsuse Petitioner was the only black’
person in tiie Court roam, Petitioner contends thut tﬁe victim uqﬁ_

‘ i .

she witnesses relied on sSpeculation when they “picked nim oui,

ideatified hic in Courd Guring the preliminary neering exeminzii.on.

Petitioner wes dressed in jail gard on the day thes the jury was
selected, znd defense counsel made an ovjeesion, it was obviously

ap error that snould nsve veen furibter litigaced.

During the tria} of this case, 2 witaesses wes calléi'for the
prosecuticn, wao wes the viciim from Peiistoner's cese in cadifornmia,
csizinel czse Ho. 4 553679. Dne resson inat ihe Prosecusor called
tnis witness was to snow 2 pesern end plen of excutioa. An abjeeilon
was made ty defease counsel, end ine Jours overrtied e objecﬁian;'

Zatizipner costends TA3T tne r2asea shui he was prejudiced oy in

L

zestizony of tne vitness, is veczuse the witness never sestified

during 2ayos the praceedings of the Czliforaia case. There was_a
sietexent given o ihe invesiigeting olficers ol the case in Jén;
1934, but the legalizy of the sietemeny was never chalieuged in‘

the case beczuSe ihere Was no prediminery hearing exeriaasion, 55:
was there e=ver a t-izl., The second :eéson ithat Pet i;on§: contendis
+hat the witness snonld not heve been 2llqwed.€0 %eséify during TTiel

is ovecause tie C2liforaiz nas been reopened, 2ad e hearing date is

peniizg, $o wao's %0 sey what re=ily haprpened in she J8l.s case?%lé)é)

12, - AA
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Petitioner Attorney nsd 8 duty to file & lotion for-miét;iul, or
& Notion Tor uew triel. Dacn of tne errors cited alone nus.: pntentiul
for success on appexl, or Writ of Huveus Corpus. .'Petiﬂoner‘s .'.;:.orn?ey_
4id not T .le & Hotion for misirial, or a Hotion for new trial. Pétitiﬁher
cried to file a Notion for new triul and a fotice ol Lpueal, uloag with
2 wotion for Bail of appezl, Petitioner 's Attorney :Lgnared the Koione
See Bxn. (G},

vetitioner wss sentenced as the Troovution Depz:*tme.n-: féuuesi‘.éd.
Petitioner contends that he wes denied effective ast iistunce uf counael
also because counsel made no objection when the ordered that the
sentence irom the Cel. rase would run consecutively ¢r0m -,he sentenee L
ip this case, 2lso itnhe Court ordered ¢ t Petitloner would recileve no.}‘--- :
incarceration credit from the time that he was arreste-? by the Heve.da:‘ ’
Authorities in 1934, The ruling by the fouri in this rsspec_..- \vi2s pu:'ely
unconsiivuiional, because Pevitionsr was a\.rﬂi'c..ng extraL*ion oy ..he '
swate of MNevede for Zive years, aad Neveda nold wes placed on Terizioner
#=~pm the Time he was errested by ine STate of Heveda in 198_-‘., therefor,.
Desitipnger nad beex desained oy the Siete of Kevade sence‘aéi;aua:‘}f 15934,
Petiticaer snould nave been given credéit for the\detentiun from Jan. 1934

wawil) Qeszober 28, 1938,

CORCISION
Fetitioner hes demonstrated thet he hes been denied e*’i‘ec ive
assistance of counsel es g.xe:‘an:eeﬁ oy tne rpte 2ad Pederal Cunsiluution.

Tne constituiion, and Petitvioner's rignis thereof has been violated.

/
/
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Petitioner has no Lher remedy sppedy or adequate ét law,
therefore petitioner respectfully pray that this court hold en eﬁdentiary
hearing to determine the truth of the allegations ascerte& hérain, and
after the hearing if the court determines that petitioner's fights-hgve
been. violatcd, consider the exhibits/evidence to determine whether ;r not

petitioner i1l ever be able {o receive a fair triale

VERTEICATION

I declore under the penalty of perjury of the laws of the state of

Nevada and of the United States thet the foregoing is true and correétg'_

Executed on this day of ALt 1910

at (AT AZhae An{g" Caf Syr i

/‘1
/s/ &Ll ;
ANDRE' BOSTON-FETITICNER -
PROCEEDING IN PRO-PER

| 24
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ARGUMENTS POINTS AND AUTHORITIES

1o

POST-CONVICTION IS A REMEDY AVAILAELE TO

PETITIONER AND APPROPRIATE FOR “REB{TING
THE CLAIMS

24

h MRSe 177.315 states in part aa follows:

1o Any person comvicted of a crime and inder sentence of death

or imprisonment in the state prison who claims that the
conviction was obtained, or that the sentence was imposed, in
violation of the Constitution of the United States or the
Congbitution of this state may, without paying a filing fee,
apply for post-conviction reliaf frnm the convicf.lon or :
sentence,

The remedy provided in this section is not a substitute for
nor does it affect any remedies which are incident to.ths .
proceedings in the trial court, the vemedy of direct review
of the sentence or cenviction or the writ of hebeas corpuse
It comprehends and takes the place of all other common lawy
statutory or other remedles which have herstofore been
available for challenging the validity of the convictien or
sentence, and must be used exclusively i_n Place of—them.'

Je Unless there is good cause shom for delay, a prrocaeda.ng

under NRS. 177315 to 177.385, inclusive, must be filed within
1 year after the entry of judgement from convietion or, if. -~
an arpeal has been taken from such judgement, within 1 yaar
after the final decision upon or pursuarrb to tho appaal.

ﬂ . 4s The exscution of a sentence shall not be st.ayed ‘Tor the per:lod

provided in subsection 3 simply because a petition for: post— .
conviction relief may be f'iled within that perlod. A:petition -
for post~ conviction relief must actually be . filed or the
petitioner must show other reasons vhy a stay should be
granted.

15.' R YL
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In absence of exceptional circubstances, a state prisonar is
not entitled to Federal Habeas Corpus where he has not exhausted hisi gtate
remadies which are adequate.—Preiser V, Rodriquez 36 L.Ed 2d 439; ;'.lr |
effective Watson V. Patterson 358 F2d 297.eeeobut the requirement is
satisfied where the remedy is inadequate, In re Hawk, 88 L.Ed 5723 ﬁr
resort thereto would be futile, Rexgoids Vo Lockhart 497 Fad 314;_05 |

vhere circumstances exist rendering state corrective process ineffbc£1v6

to protect the applicant's riphts. Prescher ¥, Crouse 431 F2d 209.

//
//
//
//
//
//
//
/!
74
74
{/
//
//
//
/f
//
/f
/ ,
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USPIOICNER wAS DENISD ZP-ZCTIVZ S ASSISTANCE OF COURSEL
iS CUARANTZED BY “HE STATE 4KD URITED S.u?: bUNSTITU“ILI

..

Petitioner gieted in the Sﬂdtement of tha facts, and Bu"ported by
exhibits, numeroue allegations arainst his trial Atlorney, cluims ef errors
during trizl, afeter trizl end before trial, errors nnd oefenver whanb
Yetitioner stiorney was aware of, buil ignored, ant i.e., d nied Jat‘t*one*

the right to 2 feir trizl. i _.:' }.

Counsel feiled to irvestigeted matters ol defehse counsel f iled

1o odbject and challenge errors which violate Pes i‘jone*‘s *igﬁt to a fair

iwjal, counsle filed to raise crucisl matters of defexn ses, counsel falled
toc {ile Motions for mistrizl,.Motions to dismiss, or Mot zons Ior hew .rzal
ané Motion ai sentencing, Counsel wes ineffective.

in +he case of lc fueen v, Swenson , 498 F. 2d 207.3§he.Co;:t ruled

ihat in eorder for counsel to be effeciive, counsel must conduct appropriate
investigetions, voth fectual and legel, i determine whail mztters of
defense czn be razised and developed,

Tp the czse of lHewber—: V. iingp, 449 F. 2d 344, the bﬂﬁteu Siztes

Cour< of Appels, held thai if the tziel Cou=t rroceed with crininal .
wvpsacuiion immedietely afte= arpoiniment of cownsel for the d;fense, anc
wiihnout giving:counsel an orperiun ity to presare for the proceedings
entiiled defencdant to_habeas corpus relief.

Ia thig czse &+ =ar, delense coumnzel was ae:zen a continuance aflter
he was re<eined cne day bef{cre preliminary neaTing e:am_ﬂatloss, also see

witliaws V. Exie=lev, 291 F. Supp. 932, -52%; counsel was arpointed the

mworning befeve z-raigmment, his Hoilcn for continuance was denied, the

Couxrs held irat defendant was prejudiced.

- 246
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The Court in the case of Rummel V, ¥stelle, 498 T. FuPp.'795'~795;

ruled that counsel has a duty to interview v tentie? winngssés;;and make
an indepentent examination of the rbct,. circumstances, pleadlncﬁ. and
laws involved..., investigation and “rvpara.1on are tne ~eys Lo erfective
representation. Also see 6 A.L.R. 4th 1208 and 2 A.L. R, 4ih 1.

Defense counsel 2iso ipnered 8}l of ihe mit;g"t;ng fﬂctors for
consideration zt the sentencing stizge of thlS cage, this i* error. In ;ne

case of Vovles V. Matkins, 483 F. Supp. 901, the Court ruled that sentencing

is a cruciel stzge of the criminal.proceedings at which [tpg;ﬁgfendagtj
is ensiiled to the effective assisience of céﬁnsel._ | £o0

The United States Surreme Court, in the case of G'a::'::l"r"n-e.r"v'.. ?';aéida.
£30 T.S. 338, 5% L. Td. 2d 402, ruled that effective 'a.es"is'_:tégsige_ar
counsel at sentencing, as a2i other stages, requires ieaiéﬁgﬁﬁﬁnﬂ.noh‘
perely perfuncicIy or Fro-forme representaiion. T

Pesitloner has zttecned, z number of Motions whiancoursel fziled
w0 file, and it is demonsirated t-ai tre lotion pers tzin to c“uclal issues
which would have effected ihe outcome of Tetitioner's caaé, coursel was
jnefreczive fop Seilure 1o fiie ail of the cruwcial defense Eétions. see

Wilesan ¥, Thend, 417 F. "& 5T,

Last tut not leasi, Feititioner cnuuen&s th2t his irviel Attorhef
deprived nim ani withdrew from him 2 mericrious defense, the defense of
of insenity at ihe lime ol the crime.

T2 ig well settied kel insznity et ithat time of the offense is e

leg2l defense, tecause, i.e., whz it does i itzke awzy the negessary

peni2l intent to coas“ +he act,

Tne Lesal cagecity To commit & crime is ap essensizal element of

*esponsitility, ant no Dne can Le *eol¢ responsiblefor an act, or even

e sxilty of & crime unless he has sulilicienw capzcity, mental, anc ot

STV
18, ' AA 000481
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wise to commit ity wells V. California , 94 L. ud. 510, 338 U,5. 836,
fithout & criminzl inient, there is no crime, anﬂ without the

mental capacity for it, there can Le no criminal inient; State V. Jensen,

352 U,5. 948, 1 L.BEd 2¢ 243,

One who has sulfered from insanity at that time of the commiszicn

of the offense charped, cannot in a lera) sence entertain & criminal intents '

Fox V. State of Hevads, 316 P. 2d §24, 73 Hev. 241, und cannot be held

eriminelly responsible for his acts, and octatutes providine thot insanity

ghzll be no defense to & criminzl charge would be invalid; Hall V., John:ton .

91 F. 2d 363; Witnev V. Zerbest, 62 F. 2d 97C; Bdwards V. Steele, 12 F.

Supp. 362; Dixor V. Steele, 104 P. Supp. 9C4; Lnited States V. Tore, 38 F.
Supr. 1£0. |

is the term is used in connecticn with the defense éf insanity,’
by whetever test ii may sscectzined, may be said to be that the decsree ox

cuanity of mental disorder which relieves one of criminal responsitilivy

of his actions. Sollars V. Stzie of lievada, 316 P. 24 917, 73 iev. 248.

.

Tne term "meniz) irresponeitility" as used 2itermetively with ..

vingemity” in erimiral siaziuves, means someihi ing iess han toikl or
permanent insasnisy; State V. Fio, 230 I, 24 308.

Counsel fziled %o axgue 2 pexisct dsreﬁse,zcounsel wzs ineffective;

see Scith V. Baldi , 192 P. 2¢ 540; S<rickland V. Werhinaien, 8¢ L. Ed 2¢ 674.

Tor the fovegoing reasons, the judgmeﬁt ef conviction must dbr

reversed, and the Lfovxi must dotertiine whether re *tione: will ever Tecieve

2 feir izizl, because of 211 of the exrrors, 2ud ihe lapes of iime.

- .248
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CERTIFICATE OF SERVICE EY MATL .. = .

I,,(gemnf VM/, hereby ceritfy that pursuant, to N R-G Ps 5(b), tha.‘t on
Zﬁ day of __dcr(aégr‘ : ,19&, I mailed a. tme ancl correct: .

of the foragoing Petition For Post-Conviction Relief ad.dreaaed to:

ATTORNEY GENRRAL

HERCES MEMORIAL BUILDING ——————CQFY
CAPITOL COMPLEX

CARSON CITY, NV 89710

UISTRICT COURT-EICHTH JUDICIAL

CLERK OF THE COURT :
200 Se 3d Ste ————— ORIGINAL AND A COPY
LAS VEGAS’ N, 89101 -

REX BELL '

DISTRICT ATTORNEY _ COPY _ R »
200 S. erIRD STo . L R - . . .
LAS VEGAZ, NV. 89155 | Lo i

I certify underthe penaity of perjury thet the sbove is true and correch

exucutod this Zé ﬂw of d C--)Ld' be/‘ - ilé' Fo

-/ s/zfégm M_

2 49 °
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Califorpis Prison Address: .
Andre® D. Soston . o
D-03368 3A=-102 .
P.0, Bax 15]12.3

Pehachapi, calixo:'nia 93561

TEGAL: ﬂ'“f:r'\rcs. 2804 Samanche

%m. oF su-a.us cnw L ‘
LR QxS

SUPRDMZ COURT OF NSVADA .

PIOFi= 07 T'.':.:: STATE OF HIVADA,

FIAINTIZR ATD AFFELLIE, Dacm NG. PR
m.:?i coa'?.‘

""':m wn A
ANDRE' DUFRZI' 30LTON ‘ Doz .{.. C—-B-.GSO

JU'".-;..J. IJIV, el

DEPEIDANT. AND ATEEITAY. DL, NeHOv I’?I d 23&64'- |

in re 2osi0n

Petivionar

!{ Ca H¥2beas (iorpus /

. -M‘
VT N o)

121 |

TOO5IRG OF 301.; it

R'ti ..ioner hereby lodge with the coux" ior considera:ion in -
connec\.isn wit h these proceedings the i‘ollowinb docuenta f:am tne anove -

CESe naste: ' . S

» v

1. The Feziti | ilﬂd 1:,'_;::1.5 cesey .

2. The Brrest warranti.

3« The seérc'ﬁ wﬁrr:a 't," number 83-1.:.7{ -
4. The inc*_:ien" / c"i Teport, :-:umbe:“-t'SS-‘-'e"f_BS{:.‘l..i;

'S affidevii of o:’:'; Cer 14 Carpentern;

.25

s
AA 0004




10
1
12

13

14
15
16
17
18
19
20
21

-0

26
27
28

rr—

6,

T
8,

10,
11,

12, Pelony Comnleint, Cese Ho. J28as4
13, Trapsporietion Ordex, Case. 1. J?.BBS4

14, Temporary Custody Recnrdfneclnration of ;.:-:'est,

15,

16,Tech. Investigations sexvice Repo""' case To. .Fit 760

17,
1E,
19,
20,

21,

Incident Ixeport; Ko. 83~B16854;

Follow up Heporte, No. E3-B18543

LfCidevit of Michael k. Mo uaughiin,

, Cory of the Kotion for Di smiss i‘or sneedy 'trial uela.z,,

Response to tne Motioz to Dismiss, case No. J 93884 :

Reply to the Responbe to the notion, Cuea Roa J 28854

.

1.D. llo. 920038.

Agreezent on Detainer; form v . : ‘ K
Finger-priat Lard Ro. cAO‘lB!.oOD

Pinger-print Cerd No. CiBus r..10 L

Reguest to Schedule c::u.t dzte, c2Se Ho. .128...54
Drotradicion minutes,-c2se ID. :;qOOQ?éS (;._e:n .o. .,E!'L:.;"_t) ~
Dispositicnel Repsrd, cebe 1ic. :235;3-" '

awiring) So=pieint case Ko. 3554

Ioxion o0 Disciss, case Ko. €-B4850

:-:o:ion #p» plea of guilsy by Teeson o insani_;;,';

cEse ].o. £54650 ‘ |

Ingleside Heatel ;-.ealth center Discnm:‘ge s::..-na_;s y
-os;ﬁ el Ko. 18:91--01

Superior fou=t of br- d‘rﬁ.&, ¢o. 0F T.A- _Pro’;ﬂtioﬁ'
c-....ce*'s Repars, cs.se no. !.5656?9 '

SIete of Nevaie Dena:‘:men. o;’.‘ Probation ana Zerole, .
case Yo. B4o50 '

uotion Zor New Tri2l, Cese To. -B4E30

. 252
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yowon o Dismise, (ase No. CB4650
un 1 s . ,' un

Notice of Appeel, Case 034650_

": nn W

33, Schedule for Appezl Case c-s-‘.GSO

The documents &re in twp volumns, Irom exhidits & through end .~ 7

to ¢ in the Lirst volumn, end Irom exhidits d tarough 2nd 1o § AR

iéz th1¢ second volumn.

Tt is respecsfully requested _tﬁia_t the d-ocz;m.'en:s' 1ouged :
pursuent to ikis ncilce be mesnTa 30 ?e:.‘;'::ién'er gpo:_zl compaetion of '.:bé_-_i_:_:--‘:..
instant proceedings. Peiitioner is fx::nish.‘.;:g:.ﬁ':e court vish: hiS'Dﬁlb":_-'.f--’- -
filed copy, of the above docudents, and nzy. require these dor.:.u:aen':s._.-_l-..._

<o file eny furvher Zetions foT Post-conviciion relief, '

SespectTully subcdiiel

AED?‘.E‘_'. Ur=ap BOSTON STl

. AA000487 5
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T Y S——
" WREFEQRAL AND REPORT  ~ W% |

. Clinic ;eSarvice for} Pervon
" - Agmson lor Reterrel:
Sipnaure: D) vy LI
" Date Cicuates: REPO_ﬂ:I'{
Date Typuda *

ldentifying ' Information: Andre Boston is 2 fiftqé‘ri;yéi__a-i-;?91'6:';{?6]_'.&':&?}‘_#1@,.
reiigion unknown, born 7-17-67 1in I1linois. He-is single, with:.brown.eyes,.
black hair, five féet nire inches tail, one hundred fifty«three pounds:” He is.

well dressed and well groomed. His legal status is 5150-which .has now been

changed "to 5250. Andre was admitted on 5.6-§3. The referral source wds the

Los Angeles Mental Health. Reason for referral' is that Andre-was. brought fn by
the PET team after his arrest for voyeurism on-a nefghborhood woman and-after
his mother found letters 'in which the patient described ‘how he intended to

kidnap, rape and murder three to six women; one of those was a neighbor. He

has run away from home about three times recently and at- one;time was away for
six weeks. He comes to us from Ingleside Hospital where he has:been. for six to
eight wesks. His insurance ran out and Ingieside Hospital-suggested a jonger
placement. ‘ e AT T

Significant others are his father, Elliott Boston;. 3ge ihi;'hﬁith'ire'e;ikbs'emary

Boston, age thirty-two, his parents. The home telephone ‘number 15 714 B6l-

4503, The mother's work telephone number is 213°413-1313, ‘extension 252.. The
parents and two younger siblings, E1150tt thirteen, and Velisa .age ten, live at

21030 Eass Birdseye Road, Diamond Bar, Californfa.- Andre’s Social Security
mmber is 453-53-2634. The sources of information sre the evaluations done at
Ingleside Hospital and the accounts given by his parents. . - i '

Presenting Problems: Over the last few years Andre has.been getting: increasing -

Tower graaes at school and hes been running away from home for periods up to .
cix wesks. At these times he has been staying with friends. He has.rur-awsy
several times previously but this is the first time he's stayed out more than a .

day. The mother was guite concerned adbout findi ng.bizarre Tetters,. threalening

to murder and rape neighborhond females. Andre had these letters. in his room

but never -mailed them. o
plaws &

1 saw some of these letters which the mother brought in. One'{s a ransom note

for $690. 1t has explicit accounts of hading kidnapped a -teenaye girl and
writing leters of ransom to her father explaining ‘explicitly accounts of rape,

tortere and possible .murder., = There is another. letter which had a list of _'

o . P TEET
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Unit 17 - SOCIAL HISTORY EVALUATIOH . {continued) C
things, one mask, two pieces of tape, rope, one gun, one krife, two blankets,
food and drink, $10 in cksh, @ pair of scissors and a fizshiight. Apperenily ..
this was written to remind him what to take on the kidnapping. Most of ‘these -
Yetters are signed “Youth of America--Thieves of Crime". The:mother was quite .’
upset by these Jetters, maturally. She staled Andre hes not accepted his race ™
and wants to be whize. A1l these Jetters are writien about white young Jadies. -
He calls black women derogatory nemes. The mother is-upset about this because .
she 15 @ black woman. She stated Andre hes never been truthful.. Dne time’ last -
July et 2:00 in the morning, Andre dressed 211 in black and had a.mesk pver his. .
head. He wzlked out at 2:00 in the morning, Yeaving the front door open: “The .
mother was gquite concerned about this. -Andre hzs.never admitted why he vas.:
going out dressed 3n such a manper and she wes afraid because the father was. D
out of the home at work end she was home alone with her ten year oid deughter. .. - “:-
and anyone could have walked into the house. . - - . R
packoround Problems: Andre has never been able to discuss meiters with-his v
parents very easily. He wusually sulks and says nothing. He hzs run‘away, .. - .
ingluding overnight, since the age of eight. The last time he ran-away: from . i
home was December whem he wes gone six weeks. At this 4ime family -had just =~ .-
moved from Duarte to Diamond Bar and Andre was upset about the move, claiming. - - .7
that it was very difficult to wake new friends in the new area. He went to . .
stay with @ family in Duarte but his parents did not know wvhere he was. Hewent. : .~
home oOn 3-11-B3. Shortly afterwards the police picked him up for peepimg in & - "
woman's window. He wes put on probation. Ris family. -then sent him to - .°
Ingleside Lodge where he stayed for about six weeks. While he was there the '~~~
family found these ransom letters described above. He 21s0 wrote what ‘can.be < -
called perverted sexual letters, expleining-how these girls had to die. The - . 7.
doctor st lIngleside told the family that Andre was a timebomb. The family. . .-
would 1ike him to stay at Camerillo Stete Hospital for treatmeni. e e R
family Constellation and Dynamics: The family consists of the mother, father, -
an0  two. OTher siblings, & poy and & girl. 3Jince they have been z family they "~ -
nave moved from Texas to California, from Chicago and they mpvec Iwo times-in o0
each place. The family earns &bout $50,000. 2 year when both parents are
empioyed. The father was recently in Saudi’ Arvabia -for thirteen months,’ working - - -
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for Aramco. Since he has been home he has been unemployed except for part time -
jobs but is 7looking for & full time permanent job at this time. The mother - -
sajd she hed a herd childhoed herself. Andre was born when she was sixteen. - = - ®o..
The *amily hes been upwardly mobile and have worked hard to buy the house 'in .
Diomond Bar. . When he was employed the father was the purchasing .agent- for .- '
Arames.  The mother 3s working for Ross-Loos. The two younger children are .
doing well. The other boy had some problems that liave been straighetened out. .- o
Deve‘lomnu‘l History: As & baby, Andre cried & Yot. He wanted to be with his & ..70.07
mother 51T 0F ThE Time. Since he was the only child end the first child in the- -"- - ;
family he is described 2s having been spoiled. Between the ages of w0 ond -
three, he beat his hesd against the wall anc had temper tantrums. He has had - . 0
no seripus illness. He has had treatment for 2 clubfoot &t the agé of six .. %
months and the surgery was successful. Andre has had no problems with peers ... . ¢ "
except recently. He felt that peers are challenging to him-and has become. — - -
hostile to them. He is otherwise described as well behaved and & "gentleman”. @7
Schooling: Andre wes attending the: tenth.grade st school. There has 'been a -

sTow OBcline inm school since his earliest esrs. One-1Q test indicates he hes

&n 1Q of about 110. s ‘ Tl

For hobbies Andre 1ikes foothall, baseball, drowing, history and art.

.t

cummary and Evaluation: A psychological from ingleside describes Andre as - . O F
aassive  with 2 neipiess attitude which influences his judoment. " His- - T - F

psychopathology shows ficelf mostly in unstructured situations.  He hendles . ..
conflicts in @& paranoic¢ manner. He has 8ifficulty in-controlling the welling = .- .
up of hostile impulses. He needs to find out how %o handle hostilityim an.. ° - |
acceptable manner and to react more actively. t0 his environment. - Andre - '
perceives his father as absent or d¢‘sinterested. His sexusl behavior and - -
gogression  elieit considerable  superegd conflict, atcording "to -the - -
psychological repore. ' o _ S
Sreatment Recommendztions end Discharge Plan: Andre's parents both went nimto -
FoCeive TFestmenc.  They Delieve this is -2 preventetive measure pefore Andre - . .. .
does something serious and hurts scmeone. Andre appears.a timid, soft-spoken. - -

individual who has problems expressing his aggression and who seems overwhelmed ™~ !
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Unit 17 - SOCIAL HISTORY EVALUATION

trying to contro) fils hostile jmpul ses.
accepting. of being black.
Because his  parents

He has an-identity problem and is not . '
We believe he could benefit by treatment.on Unit 17.
do not want to have him home until he was evaluated or

treated, . the only alternative would be a placement., Andre and his parents do. an

not want this and _
accept him before we know more about him.

positives and hes : o
think he should try the program on Unit 17 and that he will benefit by the wide . .70 "}
range of therapy and activities on that program. T T
t',?.', - . !
e U
SN nrur) , LLL.SM

in view of the symptoms 1t is unlikely & placement would .
Since Andre has & gredt many . - .
an increasingly bizarre history of writing strange notes,. we o

M. Sevren, L.C.S.K.

Uniz Sccial Worker
ce
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5-5-863 - ADMISSION NOTE

Allerpies: Nome. -

Feos taxen in the test four hours: HNome. - _

Fresent :11ness: ' : 1 '
Fatient 1s & 15 year-old, sinole, black, adolescent male, admitted to .
Camsrillo Stete Hospitel on & 5150 "trom Los Angeles Mental heelth, a11eg1ng-ﬂ' b
that the petient  was brought in by the Psychiztric Emergency Team aftér his- =~
arrest for voyeurism on' a neighbor female, and his mother found letters in

which the patient described how he intended to kidnap, rape, mnd murder three- -

to six blond women--one 2 neighbor, He' has run awey—from home th'ee t1mes .
recently. Diagrosis is 305.90. y ..

Ment2l Status Examination: _

urientec 3 3TImes. ArTect appropriate. Associations tight. Denies auditory - -~
or visual hsilucinztions, delusions, flight .of ideas, ideas of reference, .+ - .~
persecutory ideas, psychic or religious powers. Denies depression or suicidal . .
jdeztion. Insight end judgment impaired. s ' U
Physice] Status Examingtion: T i

Head ana Keck: Fupiis equal, react to 1ight and accemmpdation, neck supple..~ i
Lungs: Nepative to percussion and auscuitation. o

Heart: Regu1ar sinus rhyihm, npo murmurs.

Abdomen: Ho tenderness, no miésses. - L )

- Extremities: No deformities. R
Weurologically intact. Patient verbzlizes no pnys1ca? comp1a1nts. LA
Provigional Diaonoses: . o
Axvs 1. V/I.GZ - haoolescent antisocial behavior. : - Slou.

Axis II. 789.90 - Diagnosis deferred. B |

- Axis’ disorder, .
(- ..iner, Yally ; o ' . .
Jc / . . . Consuhation ComununmnPspe o S DCorﬁnwd
CONSULTATION L1 gosTon, andre CA 3E3373-0 ’
FEEFERRAL AND REPORT - ER g o
E Enter Inttar
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b Audomenic  E-Megw L Dwotewie 30STON, AWDAT G
e Drnosmantal B I X — Ranatillation © CAE 183373-0 ¥ ss:. = ns. L Te1T47
D - Education H= Physical Therapy L — Social . 5-4-85 L3 DIT 512 2 : ILL
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System Review: See separate form
Pnytical txamination: See separate form.

Present TV iness: Ucher members of the treatment team present. include Lirny
Wetson,  Pn.D., Psychelegist; W Sevren, LCSK, Ed-Wiliiams, RK, Lucy STlbert,

LCSK, Andre 4s a 15 yeer old adolescent nale admitted to Camarillo State
Hospital on 5150 status. He had been arrested for voyeurism on’ @ neighbor
female. Mis mother had 21so found severel threstening letters recerding hara to

several blond women, one of them 2 neighbor.

indre .also .has a history of

runawzy from home times three recently. Chief compliaint at the time of the

interview was "1 cut through a lady's back yard and she thought I was & burglary
ang had me arrested.” .hndre stztes that his family hes moved yearly for several”

years and that the new  jocation that_ they moved ¢o in.. Dismond Ber was
unsatisfactory to him became he had no been gble to make-new friendships.

Patient states that he hzs citched 8 1ot of school and hes. frequent runaway

pehavior but hes never seriously run afoul of the 1aw previously. He denies

ever being suicida) or experiencing psychotir symptoms. _
Mental Status: Reveals 2 well developed, well nourshed, int
Yooust sdoiescent male who 15 in no acute distress
delusions or-hallucinations. hssociations are tight.

Diagnosis:

RX15 & ¥71.02, hdolescent entisocial behavior
AxSs 11  7989.90, Diagnrsis deferred

kxis 11 000.00, Without somztic disorder

Axis 1¥ 0 - unspecified

Axis V 0 - unspecified

elligent appearing,
There 1s no evidence of
Affect is appropriate.

Treatment Plan: Inciudes oroup therepy, miliev therapy, individual therapy;

pccupational therapy and schoo! therapy.

IS4 /
e /,’*?Tw-f-—‘f»—m ,_M.D.
Rennexh JOBRLON, w7

¢b -
Page 2 | : { . . -
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_{ pEOPLE OF THE STATE OF NEVADA )

W

- LAS VEGAS , NGVADA 89101

ANDRE' D, BRSTON
GMHK ‘IQUNJ.:'. BEAA;:&IAI'\.H _\J-n;..l!.

330 8% u.Llnu CEHTER RLYD. .

DISTRICT COURT OF NEVADA'.:ua-f,.
GOUNTY OF CLARK

CASE NO G Bh6§0

;*j.“, T PLAINTIFF, )
s B el
‘ ANDHF' D. BOSLON S _}' | ;
Lfe : DEFEUDANT , §'i .

.10 THE HOWORARLE JOIN NENDOZA, JUDGE PRESIDING IN DEPAR&MENT S

FIVE OF 9i2 SIGHTH JUDICAL DISLHICT LUUHT OF “HE - suA1E op '
NEVADA IN Hi COUNSY OF cLqu.

Defendant hereby moves for & new trial and"rBthsﬁs that
he be pgranted a hearing on his motion on the date set for
sentancinL s Gete 20, lquﬂ, In ﬂaparfmant -vve.- .

The motion 1s based upon tha evidence recezveufdtffha

) .trial in this matter, and additional matters - aet rorth hereafter

in this motfaonv

The consequencas to the defendant, Andre! D° Boston rrom :
the courta finding of -ullty as charwed 1n all counta against

him{except one) in the inrormation, ars 8o draqtic and

270

MOTIQN FOR NEH TRIAL v

U
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precatically speaking, so irroverisble that the defendant
requesta the court to permlt the assertlon ofzaéditiopal
conaiderafiona regarding this caéa ﬁﬁtfpr. Thé;;&i;?afyf'
deci{sion that must be made upon this mattér }a?pigf%iftqgl
lifetime. Responsibility for thnt'deciﬁton @ﬁsﬁigéjabaréé

by both the counsel "or the prosecutioﬁ.and_ﬁhhﬁébféngé;fIn _
view of the forementioned, defendant reapéctfuiii‘réﬁdéaté that

this court take inio consideration the following facts, -

I.

THE COURT ERRED BY NOT INVESTIGATING -
THE ISSUES KuGAKDLNG YWHIS DuranbDadlds ./
POSSIBLE INSANLEY Daithii, L

The court is aware and has been awaﬁe(aélyhéirécord; ol
thias case will reflect) that the defsendant poaSiﬁi&fsdffered_
from some sort of psychiatric dlsorder because he. had _
previously{to the date of the alledped offenses) been in
psychiatric ang state hospitals, His initial adﬁittahcé into
these hospitals was based on a discrder the'defungant had
regarding aggres~ion, hostility, fantasles, and‘nﬁﬁarous
other symptons which led evaluating-psyéhologiét‘and psychiatriq
to describe the defendant as a time bomb, Sincé the aafsnﬁant_
counsel did not investigate or aqsé?t the poss;biiity.of'bhe
defendant having an insanity issue; the court in view of
the information documented in the Diépoaitional/éaftifi6§tloh
llearing regarding the d .fen.lant's mental disorder; could and

should have by it's own motion investigate the issues of

| - 271
(2) AA%OO498
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this dofendant'a sanity atsthéftime of the ﬁlledgbd,offensaé.i;
Especlally considering that the recurda will reflact that .
the defendant did suffer from a mental diaordar durlng 1983;
and this disorder could have been. prasant at the tima or

any alledged offenss., If any invastigation had been sought

the defendant could have possibly had an Insanity dafanae

and sought the verdict of NOT ~UTLTY BV REAQON OP IN%ANITYD
rather then no fafense and a verdict of 'UTLTY as CHARGFDo

"One whe suffers from insanity at the time cr the covnission _

of the offense charrdd, cannot in e lapalfﬁanae antortain
eriminagl intsnt.(U.S, v BUSTC 592 FPd 13) anﬂ cannnb be held
rosponsaible for his ects, (BabLL"y JOHN%UN 91 PEd 363*F0X v.
STAYE Or WovADA 316 P2d 92L, 73 (75) NEV . ?hl“ HARTPOHD v U.S.
362 F2d 63, 87 S.Ct. 174, 385 Us P85, 17: L Ed ?d 110; -and

a statue providing thet insanity shall ba-nq defense to a
criminal charge would be invalid,(hﬁifgh'uyiﬁphﬂx epp 367 A2d

1272 reh. 386 aA2d 1185)

1T.

THx PReJUDICAL DELAY IN 4HsS PROSECUITION OF
THIS CASE PRO+IDLD Tl DEFENDANT WITH A
FAILURE TO PRYSLNY OR RELY UPON A rAI
DisiPENSE , ] -

Becuuse of the prejudicul delay rerarding the prosecuﬁioh'

of this case, at trial the defendant/defanse counsel did not

have an opportunity to presen£ a -air defénge to the ailegation fgi

charpdd.

Due to the passapge of time, the defense did not have

T Pl o S . . '
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A chance to adequately inveatigate this onse.The defendant

does not recall the alledgsad events of 1983 and there was .

no way he oould recall if he mipht have-been with-someone

or someplace else at the time of the alledged offense and
their occcuronce, The defense could not inveetigatn the
alledged crime scenes to see if perhaps there may have ‘been f'
evidence which could have exclude defendant from the crimas
charped . There was several alodped crime scenes 1ncluding

a desertcrime seccne, and after all these vaars defense counael
could not investigate these scenas personally_and firat hand-:
5 but in fact had to rely upon the al}edgeagteiiebility, and
creditability of the prosecutions alleEgedﬁee;éebee,

Becauss of the passage of time thie'derendant‘ceuld not
defend himself against the crimes charged. All tho defendant
could do was sit back ang listen as the prosecutlon )
produecad wiltnesses who (after five years of_no contect wlith
this case) gave picture perfect testimony as to.certein
alledged events of 1983. Thers was no evidence-produéed in
the derendanf favor. fhere was no investigeﬁ;on done to
obtain or seek to obtaln any evidence which mey haye'provided
the defendant with a defense of any nature, There WGre no
witnessns callled by the defense because “hea: passage of time
caused the location and reasidence of any witnesqes in
the defendant's behalf (such a3 the defendant w1fe, of
friend GENE PALVEY with whom bhe defendant alledged 1ives
at certain times during‘l983, or friend DING DtAlessito with
whom defendant steyed with and spent much tiﬁe with during

1983). The defendant could only and merely sit quiet y as .

o . 273
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he wasn accﬁsed repeatadly of certain acts and had no defense
to present to the courts to dlsputa these allegations. The
purpose of bringing an accused to trial as soon as poasible
is to afford the defense and the prosecuting officiala &n’
opportunity to present raelevant facts pertaining to the case
and to have witnesses testify under oath competently

what thoy alledgedly lmow and ths things they alledgedly gaw
are still {resh on their winds, L '.

In the case at bar, there are alet of diqcfepgnéiés
pertaining to the $dentification of tho asséilént of the
alledged offenses.Thia is partially ﬂua-to‘the’ passage of
time and partially to the fact that ‘the aaqailant (throuph .
the teatimony of the alledged witnesses/vlctimso,., aomo
described the assailant as clean shaven, while others dssribe:’
him as having a moustache, ... some: say that the assailant -
had short hair, while others say he had medium lenrth hair...
some sey that the assallant was very musculaer, while ‘others
described him as being very slender and etc;.}was ﬁot.j
identified honestly. However, because of n bhéto ;ine-up
(whose legallty is 3511l in gquestion) this defeﬂdant became

the suspect of several alledged allegations and was identified |

through prejudical preliminery hearing ldentification
procedures, In view of all the sbove thers isaﬁb'way this
defendant did or could have been afforded the opportunity to

present a fair defense arainst the allegéﬁidnnEcharged.

111,
P’ GOURT ERRED TN ATII*TING FVIDENCE OF FRIOR

- 274
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CONv11I0N OF YHE DEVENDAKYL,

N,R.S. 48.035 EXCLUSTON 0¥ RELEVANT EVIPENCE OF 7R0WNDS OF -
PREJUDICE, CONFUSIUN, UR WASTE OF i Luk B

"1, Although relevent,evidence 'is not. admissible if " it's
probative value is substantially outwelghed by ‘the danger '
of unfair prejudice, of confusion or the issues, of*of

misleading the jury.

In the case at bar, the prosecution intrbducéﬁg thrdugn

. the objection of defsnse counsel and ihe ovarrulihgzof‘the

-Judged, a case matter that the derandnnt was voonvicted of
in 198Li. This evidence and itt's probatxve value were by far
outweipghad by the prejudice caused to the defendanta. _ |
The evidence of this prior offense was tntroduced at
trial and the: witneases and vietim of that case were allowed -
to testify as to what happened at thoase pfraﬁﬁés 1n 1983.
Their testimony was not limited to establishihg'ﬁquf of j
motive, opportunity ,intent, preparaticn, knowledgb;l '
identity or absence of misteken or accident testimoﬁy,
and the line of quoestioning of the prosecution was completoly
unrestricted and it was led to believe that the defendant wés'
once again standing before a judre regarding a trial of the
already convlicted acts. In essence the defend#nt ﬁhrough the
extreme projudical effeéts of t%e fbremenfioﬁéd admitied,; . |
unrestricted svidence was forced to stnnd-trial.for the prior."
convicted offensss as well as the initial. and instent oifensas
all in one trial regavdlng merely the allegations hrought -
forbh_in_the instant offoanse,

- 275
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This evidence should not have been 1ntroduced and since it ‘
was, limitations should have been placad on tha 1ine of
guestioning or the prosecution regarding the possiblo unfiair
prejudica causad by the unrestricted introduction or the
evidence of the defondant's prior convictiono’f;g

The defendant did not take the stand to testifyozﬁ}'

Iv,

DI ENDANT RECKIVED INKFFECLIIVE AID OF
COUNSEL WHROUSHOUT 4il COULRT  PROCKEDIN'IS <

- Defeurant received ineffertive aid of houﬁsel throushout
the rourt procerdinzs because there ﬁas-aﬁféﬁpafent lack of
counsel interest in this case mattdr,:_.:'; ;:

Defendant retained defense couhsel'on onaﬁbut July,26,1988.

On or about August 11, 1988 at the deﬂendant ;nrormad counsel
that he could nat make payment of counsel's raes and was
Informed that counsel would bs withdrawlng. .

Counsel was not permiited to withdraw or w#s court appointed,n
becaunase at the defendant's calendar call_bétorp.tfial, delense
counsal appeared and informed defendant that ha was 3till
handling the defendant’s case. At this poinﬁ (Sépt. 8,1988)
dafendant had not seen, nor heard from hi§>counsal since
Aucust 11,1988 at defendant's arrainnment.(sqe‘exhiﬁit_gi__)

Counsel did not file ény pre trial motions_pértainiﬂg to
this case which comes of a very complicatéd.nature.There vere
expert witnesses that decfendant wanted to Aubpeppa_for expert
6xaminations/ovaluation3 of the derendanf iﬁ 1983.Thefa vere
ﬁuestions concerning the su pestiveness of a photo line up, Y e

N Y e
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SEPTBHBBR l, 1988 :
STkTB (o] 5 NEVADA va ANDRE DUPREE Boswon

CASE 4CB4650

Rule:3.70, Papers which may nbf.bb{fi}éé‘

‘Bxcept ag may be required bv the provisions of ﬂRsff

34, 230 %o 34 830, inclusive, a11 motions,i.betitionsl_~

leadin 8 or other

apers aelivered to the clerk of the

court. by a defentant who has couwsel o! record will not.

be filed, but must be £arwardad to that attornev ‘o: such

consideration as counsel deems apprunriate. His ,rule'

* does not apply to soplications made pnrsnant to EDCR

7.40Ebl(2!{i1).

REASOR FOR NEW RULE - To permzt the clerk to- forwara to
counsel all papers :ece;ved from a defendant :epresented

by an attorney..

pLolt) HOTION TO DISMISS HAS BBEN FORWARDED T0 YO
0 A
or RFCORD; MR. JOHEN FADGEW/, R TTORNEY

THANK YOU '

CLARK COUNTY CLERKS OFFICE

Co2sa
AA 000504




-Rule 7.40. Appeariances; Suhst;tuticﬁﬁi:ﬁiiﬁéfhg@li;§f u‘

Change ©of Attorney.

(g) when a party has appeared hy counsel‘ he ennnot -

the:eafter appear on his own behnlf in the case uithout'.

_the consent of the court. Counsel who has nppeazeﬁ inr

any party [shall] must :epresent thnt partyiin the =nse'__

and :hall be recognized by the court und by nll pnrties )

ag baving control of his client's cnse. ‘Ihe court 1n its
disc'etion may hear & party in open court although the
party- i5 :ep:esented by counsel. Ea Y

(b) Coumsel in any casz may ba chanqed on1y°

{i) Wwhen & new attorney is <o be suh:tituted ‘

in place of the attorney withdrawlng, by the written

consent of both attorneys And. the elient, all o£ -which I

Eshalll must be £i{led with the court and served upon all
pa:tiec or thelr attorneys. who have appaared 1n the
action, or :

: (2) When no attorney - has been :atained - to
replace the attorney withdrnwing, enly by oxder af the
court, fat zuch time as may be £ixed by tha court &n an

order :ho:tening thn time for the hearing ot the motionl'

granted uggn written motion therefn"E and

2235

AA 000505,




LS S B T L T At T L Tt T o o o o L
== I RN T = Pr T A « T - - S R Y T i Y FG :: E;

W @ N oM W N M

protiial identifieation and in court identification. Since

this case 1s five years old, there .should have ‘been some

concern over & phyalcal 1line up prior to" trialoThere is an

.insanity issue that counsel could have raised, and numerous

other pre trial motions that could have baan filed by counaol '

had thore been & sincere and geniune interest in defanding
thls case. ' el
Purthermore, upom delng advlsed that counsel wculd ‘be

withdrawing, defendant prepared and submittad(om S:_I__-&M)'

to bhe court & motion that he wanted to ba harad But because .’=5#{

defendant still had an attorney of record (which he did not
know about because he had not heard from: counsoloaince Aug.

11,1988} his motion was forvarded to his attorney of record .

(ses exhibit 1 } At this point, since defendantis counsel

wes the aitornay of record , he could hqvé;dafély;shbmitted
the dafendant's prepared motion or a'motidﬁjdf_ﬁié»éwn

preparation regarding the issues that the'ééféhdaht:faiseﬁ
{danizal of the right to a Comstitutionally guarantead right

to a speedy trial). Bubt counsel gid naithar. Tha court was

not made aware of defendant's motion until the day of. trial,

at which time it was donied. Defendant prepared other maotions
but could not file them because he had an'éﬁtornaj of record
and thia attorney of rscord would not file defendant'a motion
anyways, (see exhibit £) .

Proir to trial defense counsel did not investigata the
crime scenes themselves. '

Counsel did not investlpate the pcssibxlity ol dePandant

" having enrxinsanity defense or a dininshed oapanir\ issuo. -

(8) I 277
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Counsel did not attempt & eoil or locate the witneases X
(eipert-pSychiatrist,paychologist)'uho'qéﬁ}d havé festified
. &bout the dbféndant's mental conditiﬁh;gdiédrdar?fand-state
of mind in 1983, 1$8k, and 1987, . L

The forementioned reasons demonatraua and show that the
defendant did in fact recoive tbe 1neffective aid. of counsel

throughout the court proceedings. or his caae,.ff

/7
/7
/!
R/
//
{4

CONCLUSION

The purpose of & trial is to allow the defense and the
prosecution the opportunity to bring to light certain facts )
which are necessary in detsrmining the guilt or innbnence
of an accused,This procedure should be cbnducted'in an ordérly'
manner in which the principles of liberty and- Justice are
preserved and thus become due process of law, Erron‘of
substuntial magnituds at a trial ars extremelv barmful and -
could have an arffect upon an 1nhocently dccﬁsad for a lifetime.
‘Therefore,when substantial error exist, the triai court juégeE'
has the disecretion to order a new trial so ﬁhét the pullt cr.'

_ innocence of an accused may be dteermined without prejudicqéff3

. g
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and so that the subatantinl errors of tho tvial mav be “

. removed. For reesona more apeciflcallv set forth in this
“‘motion, & new trial shonld be ordered without Lhe rlaws and
. srrors of the previous trial, 80 that this darendant'qw ;h_ﬂ"

.?guilt or innoeence may he properls datermined,

VERIFICATION .. - -

I declare that T am the: dafnndant 1n the above entiulad E
matter. Y underatand that B false statemant'will subJect ‘
me to the penalties of parjury under tha laws or tha state ofi
Nevada and of the United Qtatas. I declare that the feregoxngf

ia true and corract,

‘DATED; 8 -5-£f

ANk 'D; LOSLUN, DEFENDANT

- AA 000508
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This motion 1s based on the attached MEHORANDUM OF -

POINTS AND AUTHORITIES, THE PAPERS OF Tili CASE, end suoh ... %

other evidence and arguments &3 may be adduced at the_hearipg;‘j."

of the motion.

nm:mn; £ 18-k
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ANY CONTINOUS reminders of the case on the}f_mihds):£he dofendant|
is brought to stand trial (preliminary henring} on the now -
very old allegations. - . | o

At preliminary hearing the defendant was hhalonly"
person other than court and 10pa1 rspresentatives in the
courtroom. The defendant was not only the onlypprson 1n the .i 1
courtroom, but he was bhe only black male {which the perpetrator o

of' the 1983 offenses happened to be)in thn courtroomeIn ~¢"ﬁ_r

addition to this suggestiveness, the delfendant was-in Clerk‘¥
County Detention /Jail clothes; handcuffed, and sitting na#b
to defense counsel opposlte the prosacuting offlcials.

Three alledged victims were brought in and askad to. _
identify the suspect of the flva _year old offense and tho '

defendant was positively 1danti$£eda

//
//
/!
//
ARGUMENTS
X.
DEFENTANT CONTENDS THAT THE PHOTO

T q TIRT_TTV

~
.

On Oct. 1, 1933 an alledged burglary and'assault took
place at bhe residence of 5010 R.NO CT,  Las ?agds, Wevada,
Immeriately after the alledg-d inci&ont or thereabouts
the Ies Vegas Matropolitian Police Dept, wara notified of this
alledged inoxdent and a patrol unit was dispatchad to investig-

ate the mabter°

- ' . ]' * |
(be) S AA000514
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(1) 1f the application is made by ‘the
atéorney, he ([shall] must A4nclude in an affidavit the
address, or last known address, at which the cllent may

be lerved with notice of fuzrther proteedings taken 1; the

.enso ip the event the application £or uithdrawal is

granted, and he [shall] must serve & TOpY of the lpplicu-
tion upon the client and all othex parties to the actian.

or their attomeys, (-} o

(44) 12 the lPPlicatian ig made Dby  the o

glient, he [shall) must :tate in the application the

address at which he may be served with notice of wil oo

further proceedings in the case in the event the applica- .
¢ion is granted, and (shall] must serve a COPY of the ff'
np§11e&tioﬁ upon his attorney and all oﬁher parties. €O S
the action or their attorneys. ‘

{e) No epplication for withdrawal or substitution
[shell] may be granted if a delay of the trial or of the

hearing of any other matter in the case would result.

REASON FOR CHANGE - Rule 7.40(b)(2) - %0 yemove - the

requirement for an order ghortening time.

286
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ANDRE® “D. BOSTON |

CLARK COUNTY DSIRNTTON _r:m'trrm
330 S.CASINO GUNTR RLVD,
LAS ‘/3TAS » NEVADA 8911

DISTRICT COVKT OF NEVADA .

COUNTY OF CLARK

PIOPLE OF wHi STATE Or davabs ) - . UASE NU, ¢ BLSA0 . ..
) o NOTIC ; ol-*'_lkg‘no-r N, -

PIAINCIRY, ) AND HONTION L0 Y
} . .- . SUPPRESS bme.S'rIVL
V3. ) A i PruJULICAL -
} o qu.m:"n.au-mu
AHDRE' D, bUSTON J} Lo EvILHG :
DISiINDANT | g

TO; THE TISTRTGT GOURT, THE DISTRICT ATTORNEY, AND THE CLERK Ok .} .0
tHE GOURT; o o Lo

_PLEASE TAKE NOTTCE THAT as- soon as tho mat_t".er-jv.._al.'n_ i‘a'e_ :
haard, defendant -ANPRE' D. BOSTOMN, w11l move tﬁs'couf»t -ro'zl
an order to auppress the prejudlcal and aurnasti g pre trial
identificetion. - ' ‘

This motion ia made on the ﬁfoﬁqu that ihbféﬁﬁéélbeen
pre judical pre trial 1dentiricntion in this case: and thia
defendont's rights under the due process clause of the .
U,5, GOUSTITUITON were violated. ‘
/7 |
/7 |
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MEVORANDUM OF POTHTS AND ATTHORITIES

TAC'TS

In the months or Oct. and Nov. oF 1983, cartain |
crimos alledged occured in Clark ounty ,Las. Jegns, Nevadao

On Dee. 9th, 1983 through_investigaging.prpqedqves
defendant Andre' D, Boston was arrested and fﬁimal;y éhafgaq
with having committhd the allegations in the petition of
case no, C 84650, A c . B

It was also on this Dec. 9th, 1983 dahe that
certain pictures were taken: of the derendant to ba-used_by the
investigating Detectives for 1dent1rication purposes,3

On Dec. 11, 1983, there was a photo 11ne up - conducbed

by the investigating Detectiva, that was shown to sevaral

of thn alledged witnesses and victims of the alladged offenses o DR

that occured in the months of Oct. and Nov,. of 1983°

This photo 1ine 'p which was conducted and éuper-
vised by the 1ﬁvestigating Detective conbainsd»ﬁhe'deféndant'é -
picture and was conducted in the homes of the alladgéd'vitnesa |
and vietims, - i' |

It was alao at thia liné up given in the alledged
witnesses and victims homes unsupervised excep£ b the inves- '
tigating Detactive, that the witnessas and vicéﬂma'(alledgeGT‘
mysteriously selected this defendant”aa,the suspéct of
various crimes. _ ' ~

On or about July 26, 1938:(rivé yearé;after the

alladgéd offenses, initial arrest/ formal charsing and without

(3) . AK000328 . [
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An inciannt/;rime roport was taken by tho patrol unit
and statem ents were plvon right tho an Identirlcntion unit
processed the alledged erimo scene with negatlive resulbs.-~

The victims gave statements indicating thut the

suape¢ct was a black male, very muscular, 175 1ba.,, but naithar

the. victim nor the mother thought that they could recogniza'ﬁ;f" ;

the suapect.

another possible witness indicated ashe thought there

might have been ‘another ‘suspect Involved but could give no iﬂfﬁﬁi:?"

stakement nor identifj the suspeat.

Yet amazingly enough, on Dec, 11, 1983 {2 monuhs _
after the alledged incident)at the photo line uplgopducted-iﬁ_:
the residence of 5010 RENQ CT. (the scene of tha alleé&qﬂf .
burgﬁrly) supervisod by the investipgatins Detactive-oticase .
no. G 84650, the dofendant is positively identifisd by the.

victims of the alledped burglary.,

2.

DEFERDART CONTENDS THAT HE WAS
IDSHNTIIFIED IN COURT AT TIE
PRELTMINARY HEARING BY A YERY
SUMGESTIVE INSHTTFICATION
FROCEDURE,

The victiies o the 43 Iadped turarly uul.,._hn“t.;L iy fial
ta testify 5 years laler in court and identily the lov,un f f bn WS
I ke co mdroen)*ley tley recognize ag bein g b he perpetrator of
certain offenses, b= perpetrztor o £t alledged qffénsa ¥vas é

hlack rale, -

“he Ceferdant who wag yrasent in e suabroom at the preliminary | ... -

hearing was har.deuffed, dresged ifggail clothing, sibbing raxh o

AA 000519
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defense counsel and the only black male in & courtroom where

the suspect of cerdain alledged ofrenséa waé“ahyouthful black male):

Thus the proliminary haaring 1denbification

procedursa were axtremely sugpestive and ppajudioaI, .

CONF‘LU@ION’

The dsfendant has shown in this. moticn thnt the pre trial
identification procedures of thla case ware vory suggestlva
and a3 & result became prejudical to tbis defandant Because
of ‘the prejudicel effect of the suggestivaneas ragarding the
rorementxonad tdentification evidence of this caae and this
defendant, the identificaion evidence of thzq.ugss.shquld_be

suppressed dues to it's surgestiveness and prejudical nature.

VERIFICATION
I, Andre' B. Boston, do declars that I am- the defendant in
the forementioned document, I understand that.a .false stat-ment
will subject me to the penalties of perjury and i“do declare
unde» the penalty of perjury of tho laws ofithe-éfabe'or Neveda - | ..
and of thecUnited States that the roregoing_iq ﬁrue;éccurata, I

end corract.

parepy §- 18- 8§

s/ Joat E%é§§§§:: -.'ﬁ

/ /m‘m‘é’%%fm N, DEFEIDANT g
- 293
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defendant., nhl):l..‘ . !'u.,mﬂ will move the cuurt for anw urder |

dismigging this action.

ANDIEY D, puSTOL -
CLANR Cu NITY RUVEW 1N CENTER
3300 5. CASLING Calit . Bz,

LAS JHGAG, NEVADA BY1O)

DISTRIUTE Gkl OF He Al
GCUDUTY OF CLARK

Pis.IPLL G Wik 7TATE O EevADA) GASE 1o, C-Nlibro.

) CNOTLGE UFE TN G
PLAINTLNF, ) DiBHISS AND MUTION To -
) DLSAISS FOR VIOLATTUN -
VS, ) QOF Tl PROCESS ARD SPERLY
) THIAL, & MERORALINM OF - - .0 -
ANDRE® 1, 3OSTOMN ) POLETS AND AUTHORITIES, .- .
Lk EHLAINT ) _ 7
0t THE DISIRICT GUOAT, T K DISTHICT ASIURNEY, CLAUK GNPy, ™+ -

AND THe CLERK O3 Ul COURT:

PLEASE TAKE RJ7iCw “HYI' ag g.on as the watter cin be heurd ’ “

This motion is made ou the ;;_mun-ris"t.n'nt. the
prejudical delays in arpai, -1ainr§ this'liei'emja.nt, giw-ing thié _"- '

ctaferdtant a prvliminary lm.xrmg and brmgiu,v thig. d(!f'unr .mt. Lo

trial, violated this duleulanb's ri.;ht,., under Lhe, chw Iaro ns#-‘,- R

and speedy trial clause of the anlbd- anul: Ue5e Con:)tl_t.ut,tor!o' S

//
//
// o
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Thia motion is based on the atached memorandum of points and .

auvthorities, the declaratinu, the papers in tha case, and auch others

avidenco and arpguments as may bo ndducud at the rnution hmu‘inb.,

oaTeD_ ¢ i3 37
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L AlOhANLUE U POLHLS Al AVYHORITIES

FALYS _
In tho month of Necombor, 1983, the nﬁthorifles iﬁ-

the state of California contacted the authorities in thé staL

of Nevada to check the rapistration of m car alledged to have

been used in & crims In Pali!ornia with Hevada license, The -filf:uﬁ

authorities in California als~ nxpleinnd to the Nevada
authoritics the type of crimn which a hlack man driving the
car in question alladred to have commitied.

The authorities in Nevada .were able to idanbiry the
replatration of the car and noticed’ that a crime had occured
in Clark Counry, -

Thersalter, on or about 12-05-1943, Andrb' D. Bonton
defendant, was arrestod in vulifornia as the suspact who
alledgedly used the nbove montioned car anq_commitbed yhg_:
alledged crimes charged. Andre' D, fiod ton, defendént;xwas.lé
years of are, and was housed at the Los Angoles Gounpj__;. |
Juvenile lall. I

Soon thereaftar, Andre' N, uoston,.dgfandhhﬁ, wes
arrested 1n Califernia, tﬁa Californis authorities cbhtacted-
the authorities of Clark Pnunty, at&te of Nevada. qheraafter
the Clark founty suthorities camg to I.oa Anrales Pnnntv, gtate
of California and arrested defendant Andre! D, Boqton, and
charped him with the allopations cOntafnad in the pebition

C
el cane no, 815650 o

Potitionor was formally arrested on or about Dec.

9th, 1983 and charpod by tho ipventlpntinu tlevada offlelals

(3
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with Lhe gllarations contalned in.Lim petitton of case no LEL__ fs
Tha authorities imn Clark tlouniy,. qtate or Havada '
stayad in touch with tho process of Lhe darendanb'a crimlnal';,
cesa in California, and after defendany was convicbad of tha;;:
criminal charres, the Clark Counly ﬂnLhOPltiBs stnrtad bhoirfT“

procedurss for extraditing the defendant, Andra- Bcston. A;i

ARG wealYS POIRTS AHD AU&HUhIﬂle

1.

UFEHUARYL 'S RIGHT 1O DUE FLOCESS ALD 70
SPLelY TRIAL Iné BERN vIOLATED BECAUSE
PIE PROSWCUTING AcUORITIBS HAD 1HE -
OPPORMULNILY 10 dihINS 7l DEFLNDANY T0
YHIAL BUY FATLED wV DO S0,

The rlark Pounty proqeuutlnp anthorltles arreqted
the defendant ln Ner. of 19A3 and thore aftey rnquested the
Californla authorities to allow extradition of tha deflendant
to CLALK CLUNY state of Nevada upon finsl dféﬁoniﬁléﬁ'of the’
Cu}iférnia matter., | R a

Three vears later on or about Oct{;éf i9§6, Navada
ppésacuting ol'ficlals finally requssted an axﬁrﬁéltibﬁfhearlﬁg
which the Californla ! apiatrate denied baaed'ubsﬁﬁtﬁéf'

insufficiency of the evidence to establish identification. No

other attempts were made by the prosscuting ovficlels of Nevada '

to obtain sufficisant evidence to prenent to the'ﬂalifdfnia
gourt and soek anotliar axtradition hearinrs at thiq time,
On or al'ont Fay Sth,198R (!iue _aﬂrn uILur initial -

arrest and Cormal charuinv, anﬂ twn vears artnr tho denial of

| e 97
) AA 000534,
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the first extraditinn requent with no othnr d:lllnant and

agoo0d efforts or atte .pta being mades to prosecute thiu cnno)
Hevada offriciala ronucsted an oxtraditinn hanrinr.;Tt wag
held in Tahachapi,Cnlifornia, County nr whrn and Lhe Navada_
officials wers prantad oxtradition at this hear!ng,(thiq 13:}5'
after the second two yasr delav,wlthout nnv dillirant and N
good faith efforts belnp made to proaacutu thiq casa by the;r;i"

progsecuting officials of Wevada) -

The duty of the pvosecutinb orficiuln to extradita
an accused is not obviutsd Ly the accused’ railure to wnive

axtradition: (BIOMPSON V_ SYall, Cp, 1LE2 P, pd ﬁZI )

A person arrasted and dotained pending tha arrlval _
of requistion or demand for hls axtradition rpom anothor State
may not be detainad for on indefite term, but onlv for the

time within which a requiqtion mipht raaqonablv arrive, or for

the period of preacribed f.ime by 3tahua°(PLOPLE V. SLAZO 610
24.1072: [S V. JnYAWL 612 w24 799.) . M 7
7 | |
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DEFEADARY CONTENLS THAT BECAUSE Ul W
WNNECESSARY DAY Ifi PROSBOULYLING 1.8,

CASE, il Hal BekN PluJUDICED AND DENIED. .
TUE COHAPTTULTORALLY GUARANYEBD RIom 20 . .o .
A SPuouDY WHIAL AHD CAN NVER A FAIK ‘THIAL, U7 0

°While tho primary concorn in affording a épcuﬂ#'brﬁﬁif?.

13 in prompting the falrnoss of the adjudicative p*océsa, in

(Lol v MARION (1971) hoji US 307, 30 1.,BD 24 46R, 92 5. Gb: hr:-:)"

aes tho court acknowlerdrad collateral affectq of conesrn.'

Abrrest 13 a public aet that -ny serlonsly Interfers with the .

defendantts libariy vhethar he is fres nn bail or not, and may .
disrupt his employment, drain his financial-resources, curtafl = -

his asasocliationa, suabject hlm to public obloquy and hla rvlendaf
é V5 v HARTOL "qnnr‘n")

NDefendant contands thnt tho unnovanaary ‘delay
£ 5§ yoars in bringing him to trial, violated his conatitulion-
ally guarantooed 6 and 1l 115CA i’.I{:H'i‘S’.(AME”DMEWS 'GQ‘"D
- Tha rivrht of-every cvimlﬁnlly accuand to hove n

speedy trial 1a bevond diapnte.=(State V. Sileclrman W7 P24 367; .

KLOMMER ¥, H, ¢, 306 Hz 13, 07 S0t 98, 1R L,Bd 24 1, )

- The purposen agarverd hy tha.ﬁixth Amond=ent maranteo
of a sprery trianl vore delinqatnd'infns v, FMRLL 3?3 US 116,
15 L.Fa 2¢ 627, 86 5,06, 773~)as follows; "o pravent un-dus

-and oppresivs inearceration priocr to trial, teo minimize

anxiety and cnncarn mecoupan:-ins: public accnsation and tn limit

the posglhilities that lour dolay will impnir'thn ebllity of the|

accusad to defend himself",

Mofendant was arreatsd and formnlly charpnd

with the allapation of this pendinpg czase on ec. 9, 1903, ﬂlnca~ijl

- 299
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anothar case matter (in Lal1lornln veras dafnndanb wA g honqﬂd)

was ponding at the time of the formal arraat or tha pohibionan_

{in thlis pendin: Hevada case wnttar)aﬂavadn proancuting
of'ficials could not bring thias defendant’ to stand trial for

thae allopationa arainst him thnn, at this pointo Hnwevar, the

ather case matter (Omlifornia) was completely dacided in 19Bu, '

and petitioner hewgan to serve hla convictinn thore' ﬂt this <
point Mevada offlcinla had the oppovtunity to immodiately

extradite defendant or request an axbradition hearing, since he
wos formzlly arrested and chareoad with thu allen&tlonq of £Aa80

no._ L8k 650 .

- 8 person in eustod- for an nrfenan 1n Ona atate may

ha surrendered to ariother gtatna wwich rnnUaated his oxhrndition

%uch surrandsr bhas been held to operate as a uaiunr of the

jurisdlction of the state over the perqnn. (SHIbLUS v, BELO
370.F2d 1003 )

—~“*he rlpht created hy the Wnﬁeraliédh5£ifuhidn la a
guarantes of which a utate may u«a!l 1tsnlr to sacuro the
return of an offender afainut it's 1nws -(Uﬁ ex :gl H,Ingnx_
Vo SHFLIEY 52U . Sww 199) o

bxtrndition baing & Fedaral mittor &nd not a stabe magter, the

faderal law ond not the state law is- supreme.,. -(gMITH V, LIa%E .

O Iualiv 373 1r2d 149 cert. dvngzaf q ct. 2139, 3RF us 919,

18 L. Bd 24 L36}; CHUNN V, CLARK- uql F2a 1005, )

. Tha achome of 1ntcratnte rendition conﬁumplatoa a
prompt roturn of the fugltivo ns 9 on as thé_abnte.from which

he demunds htm.-(ﬂNﬂHIFF'CLﬁHK»UUUﬂTY v, nnnn0n0 51S p2d 1267

, 89 NEV S7”1 cert, fdon. 9&'51Ct,,19?n; Martinnz V, SHLWIRF

'(f)i%;.f
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OF GLANK VOLNYY 11p7 p2d-m200, 90, NEV, 37. j-

In 1986, two and & hulf to throo yenrs later
(apparently} without any dilligent or good faith olrorts of
prosecuting this case and after 1ormal arrest and chnrging or;
this defendant) Hevada offic¢lals rinallz requaated an extrad—f;i
ition hearfhp. This re-uest to extrndite was doniod based on o
insufficiency ot tho svidence te astabliah Iaénttficatlon of
coni{inuance in vhich thn Palifoznia Mupiatrata Frnnted the
Nevada offlei~ls the apportunity the produce snrrivient and
necessnrv avidence for a valid extrndition.:  W _

~ anhstantlal compliance wigh tle praqcrlbed
proceduras is necesaary and suffic;ont for a° valid axtrndiLion

{RESVES v, cox 385 A2a 84,7 , 118 N.II. 271)

o other atLewpts to request an extrndltlon henring
was mede by NHovada prosocutine olrxclula'unti} Hay of 1900
{2 years after the deniuzl of the firnt requésﬁ and 5 years
after dafendant wos formally urreg;ed and cﬁaé}a& with this
cass.) B |

In Nay of 12908 at 'a second cxtraditloﬁ.hpnriﬁn,
Navada offjcinls were rranted extradttion.andth!g.Béfbndnut
was brought to Mavada to stand trial fap thn S.yﬁnns'dld
allepetions arainst him. o

<Dalay of' moro than 3 vanrs raquireq tha court to
undortake a most cavnrul examination of whethev doranﬁant'q

right to s apncd: trial had hcan violated. H(Hlbblﬂ“ﬂ v, q;ﬂ;h_'

OF J2asi  LARDL 3ﬂ,r.“mm ng

Thn dalay of & years {initin} nrrnnL;hﬂti) Lthn-ruv

w o :j_;'-_j'-' - 301
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- defendant ton annd trial on thue ehiaring pnndinp) hnq pva-iﬂ 
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' judlcad the dofendant's u:illhv to defedid- hi solr ndeqnatoly
arainst tho'allrations he 1s chnrped with.x._

- The fundumantal ripht to a. speoﬁ trlul ib is

orlgina tracing back at lonst to tho Mapna Carta, is dasipnsd * 

in part Lo inasure thnt o crlninnl doloﬁdant is hot randered ﬂffi}¢2

unable to robut charros apnlnst him because undue dolay
has caused memorios to dim or wibnesqes to disappear-(PITTu V.l

Sgate of N.C. 395 ¥2d 162, 18! )

- to conatitus a Fnderal Conatitu ional dup#ivﬁif:"

Tiphis, Tailure to accord a apeedy trail must bo-shnwﬁft@{;':

havn resulted in prejudice atiributable to tho dcluy;(ﬂﬁs 170,55/

Dofendant rontands preindice nf hln—nana;hﬁ3tﬁe
subatantial daluy of © vaory in the rnl1n;1n*.vav§; ii' _
Defnndant contends @' ot hncuusc o tir deluv in hrinrinw him
to triel ha cannot havn the op1nvl=n\tv Ln Find nnd vnrouor
evldence (doecunantar: or pHnQiral) thaf Wias excludo Lhia

defendant from the crime chuvpcd (PbUtLb v, TUk“ﬁﬂ '(19bh}

391 P24 161;- which atatos “baqio to the nccunad rluht to a

fair trial, is his opportunity tu presant bOMpOuBnt and pulevunt
evinenco on the ratorial lsauns. 2} Tofendant oonpunds ‘that
bacause of the doelay in bringing him_t0 LvLul ha hgs boan .
denied the opﬁortunity to conduct_anfinvastigqto“or thé.crimo
itself and of tho crlmﬁ scane, Tﬁc erims scohé'hnn chungod
(nrtar Tive yaars), 3) nornndant cahnot rind/lorata any witnes:-
es whr ara conpatent enouph to tnsti ¥y in his. hnhnlf bacauqe
of the prajudical delava, Aoy potnntinl uitnnsnﬁn for thn

dafenan liave ofthar moved, dled, or forpottan-ehont vhot may

B
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have happened five years avo. (U,5, Conqtitutinnn} ngndmgnzh'ﬁ S

5 6, and H - hasle Lo the accnaod right to .Y fair. rial is

his opportunity to prasont relevant and. compohent evidenco on
the matorial isaues,{The 1.5, -npramo Conrt haﬁ helﬂ thut the
ripht of an sonused to have rnmnulsorv procesq for obtaininp
witness:a in his ravor, i3 sc ldhbﬁnLN&AL and L&bhurIﬁb to a
fair trial that [t is Incorporated in the- DUh thbth olause -
of' th- lI'th Amondwment, so aa to bn applicabla 1n qtate hrials"L
..(mbumuruu 7, 4uXAS 388 v.s, 14, 18- L.Ed ?d 101'),J h)

Lafense {(defendant) will not be aoble to qneation/ 1uterview

the prosocutions allodged witnesa(s) and get a competenb
tustimony after five years and not hnving this oase continuusly
put on tholr minds, Since nothinu waa roally said ubout this
case untll 1988, it cannot have beon a prinrity for prosacution
or continoualy fraeszh an tho alledrnd uitnass(s} minds (ﬁharo
are discraepancing in thalr statoments end ganr flvq Years,
this dofondant/defanse cannot cioapotoatly @ﬁf@stthfé thaae
dlsépapnncies.);a This derond&ntlcohbendé pﬁat-bdcauaa of the
prejudical delavs in prosncutinﬂsghlq'case,_théra i3 no waylhe:f
can conpatontl: investiputa tha 1onaltLv o' the prcuudures
reparding a photorrvaphic 1ine up pivcn by the invesbivatinp
detecti.e o' this caqa in which at\aral &llodfﬁd witnesaas

an& allndged victims positluaiy identifled thiq dafondant

a3 the perpetrator or alledged oftcnses. There ia ovidence and.
evidence vregarding disurapanoias in .tha, ulledged w&tneasus/
victims voluntary sbutumonta that tand to nhow thut tho

Investigating netoctive pave a vor; 111nru1 nnd snrvustiuo

photogrnphic 1inn np,{LAHVhH V bTﬂﬂh G327P?d 133?' stated "

e 303
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ciding whether an identification procedure is unnacessariiy ¥
suprestive and conduecive to irreparable mlstaken 1 . ) -
Failure to comply to standard i.d, prooeduroq may violate

defendant's Gth, O6th, and 1lhth Amenﬂﬂants rights. IR

I.id, made prior to initiation or advarsary procaadlnﬂs

are scrutinized in light of the oth a&nd lhth Amegdmengs,'

Procpiptive mpralnst pvocaduren'whieh arﬁ nnnnaééﬁnrily
supgrestive nndconduave irrapurable mis-okon $.d, ={"U.8, Cons.

Amondments § and 1l and pass.AN V, BLACKLUULN 662 p2g 559' 72

L.Ed 2d 11,) |

| But proce.inral due procens of lnwwréqnireq more than
fairness in the trial of an accused. Tt also raqulrépuréinnaég
in proceodings outsido the trial or courtroém, whloh h@vo or
ma& have a buvarins on tholjudlcnl fate ol tlie dufondant.(

PHOVLE V. MO xln YOU {1914) 11 p 9y, 0)

l'or it $3 essential to the admlnstrntlon nl jusbice that
the question of ruilt or innocencs of the accuqed be detar-
mined by an corderly leral probaedinp/procoduru in Lhich his

substantial rishts are to b reqpecnad (PENPLE V. o-BHYnﬂ t1913).

130 P 10h23 KILLPAT@ICK V. SUPERIUL LDUHT 01' LOS ALG) LES (-OUIQT 11252 29

Dist.} 314 P2d 10446 iefendant will nut be able to communicate wall wibh

or help his attorney (public defender) on matterf ol' defense, Uecause of
the delny amd the reason stipulated in #7 of this: motion, ~r'dgnrding_ hia
‘state of mind und wnental g tat;e',defond.,wns suffering from a sevare

mental defect and cannot reecall what he w&s dohng oach ard evﬁryﬁqf in'thp'i?.”

~montha of October amid Hov. of 1983( tho- mnnlhn tho p t.ition H nllldgud ..ud '

e 304
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crimes/ offonses tuo have occured)Ta) i.lt.f‘ondant. wag nnt. on'l,y nnm]y 10 yuars .:-"";7

old and unaware of Lhe true meaning and consciguences ol urht aml wrong,

but defendant has several documents from a privage hos pital "INuLh-— o
SIDE MENTAL MEALTI CENTER/ HUSPITAL, a state mcntnl hosplbal »(,Ammi.m |
STATE HUSPITAL® and CALIFORNIA YOUTH J\U'lﬂl}xll*i'lw of licials Hhich - |
damonsatrates that the defendant before, at, and after the time of any
alledgod offensn, —as spffering from a scvere mental dofect and cannot. o |
recsll where lu: was or whal he may have alledged d:ne, If this case had CE

been prosecuted upon finul disposition of. the California : m‘;‘-t'.-_ﬁr (Ochazk

198hL) the- defendan''s montal state and competence mn,f have heen dutaru- i
mined by tests and ecvaluatkions ordered by tliis courd, but bocz;.itaé olfz.ﬁh‘e
prejudical delays in the proaucut.ion of *hi.s case, this court. cannot. .
now determine the deferdant's mentol st,at.a and competence at t.he t.l.mn or

the alledged offennse. lils mental sto.t.a and coznpct.enco "ieny are not iu quas- \

—— =
tion, The court must now rody upon-tha facts ant findings cunbained g
within thess documents to determine the defendant's menial st.nta, any
intent, and Y.s conpetonce in 1983, ’

A crime iz uwsvally composed ol bwo ulmnts, an act ‘qunt.;njiint_ar.zt,

(US V. STALIMORTH 543 F2d 1030)

To constitue a crime, tha nct. must b(' accompanied by a criminal

intent,(US, V. LESTER 363 F2d 68, 17 Ly ED 2d 5h2; KING V. us Jéh I-’2c.
2353UeSe V. S. 510 F2d 117h) o L

The eriminal intent or neglipmic'e must unbte with the Ewe'x'f. aét{, Co
or there must be union or joint operatiun oi' the crirrimﬂ. acl. and

intention, (Un)o V. LESTER 303 F2d bﬂ}

The intent with which the actor perl'omed Is the wnbro.l]im_, factor. -'

{ UoS. Vo OLDSHOBILE 173 ¥, Supp 9 6)

An intent acquired altor hhn ncb hag bean cormnittad 10 tmt :nntrollin{

S TR
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(GAY V. U.S, W08 F2d 923 cart. den. Y0 5.CL. 63 5, j‘)b U.S. 823J_._2h L.]:,d o

W)
The goneral test of responsibility for crise, c&mméﬁly-knbun ag the

M'Naghten rule which miy be stated to be the cnpaditj'tp ﬁndarétnnd the

nature and consanuences of thavact charpnd'uﬁd tHe'abiliﬁj:to distinguiqh 3

botween right and wrong (GROJ V. EXHAN k59 F2d cert, den. .93 S:Ct. 163,

h09 U,S. 1973 3k Lekd 2d 115 PINANA V, STATE(NEY) 352 P@d Beh, 76 NEV 27h, -

KoV V, STATE(N:V) 392 Ped 630; B0 NEv 201 {WILLIAMS ¥ o STAEE (Nw) 1;91 pau'

8h8; 85 WEV 169 cert. den YU S.Ct. 239; 396 U.S. 916, 2h L{ kd 2d 19&)

Insanity provides a compleie defense to a criminal CHargGS(UALhHuUS

Vo STAT: OF iV DA Ll Ped 056, Bl NEV UB; Ua8. V. KAUKAN 85 S.Ct, 3068

39 UoSe 217, 22 L.kd 20 227 on remand 323 #. Supp 623 affd. LS3 F2d 798)

A crime {4 not committed if the mind of the peraan doing
the act is lnnocent "Aetus pon faclt reum,nisi mens rea® . (.

U, ¥, W, L, blake WO, 189 P, Supp. 930, 934)

Ono who suffers from inzanity at Lhe time of the commission

~f the offensc chaegad, cannot in a lemal sense entertain ori-

minal intent.(V.S. ¥, LU3LIL 592 F2d4 13} and cannot b held
responsible for hia mcts, (LALL V, JOHNSON 91 F24 363; FOX-V,

STATE 0 neYaDA 316 P28 924, 73 (75) W&V 2his HaMTLrOKD- v, U.8,

362 Fad 63 , B7 5,¢e. 17h, 375 u,s, PAS, 17 L.%d 24 116-“and

a statue providing that inannlty shall be no defonsao to a

eriminal char.: would be invalid. (rA1'TER QF LOMAX . app 167 _Aad_

1272 reh, 386 A2d 1185) B ,) Defandant contends that *svidence

must be proven reliable’ (MATA V. SU NER 696 F2d 12i, 721 F2d

1251} and becnuss of th- preindical delors in prbsecuﬁinn thisa

cass, the defendant cannot cccurately, and coupotontly test or.

disprove tho alled;ed reliability, creditub111ty;5ﬁudfcaliqiuy

(1 -
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of any alledped ~vidnnce producad.apainwt him. o .i:: :?éi
| Defendantts case has been pre judicoed by tha dalay. Saa ‘ if%
{JOUES ., TULHAN 360 F.Supp 1297); The right to & speody trlal k
is of Constitutionul dimansion and donial of that right may be
5 subject of habaas review, _ ' '
o . Delay of more than thrse years requires the court to unddf; :
7 take a most careful examination of whether Dofendantts rlght
8 to & speady trial had been vialated (WILLIANS v STATh OF o
@ HARYLAND 376 » Supp, 745) '
10 A writ of habeas corpus may. be tsauad‘hy the hbﬁrts to
11 release & prisoner whe has baen convictad 1n violation 01 his
X2 right to » apeedy trial, even. though the delay vasnlted in his
13 detantion in anotharp stata..(u,s.c,ﬁ, GCOHSTITLLIONAL AFBKDRENT .
y 6, KANE V, State of Virminia hiy F2d 1369) o
15 An affirmative demongtratlon.of prwjudico tdvtho:acrusad
26 w9 not essential to prove m donlal of his right (aonatitutiond])_
17 to & apeady trial,(hQURL V, ARIZONA 42 1.S. asJ 3 L.Ed 24
28 183; OLLNS v. SUBEZRITIOR COURT ?ﬂ c3d'238) |
19 under tha 1kth amendment to Eﬁh'redaral qonstltutibn, no
20 state may deprive any pcuvson orflira,nlibcrty, or property
21 without due procoas of law,(U.3, COHSLLLULIUN 1hth AN, SN )
22 Any legal procedings that repards and pres'or-iréa.' the prin-
23 ciplaa of liberty and Yustice ﬁgﬁﬁ be held to be due pﬁoceas
2% of law, (PuOi Ll V, HICKHAN (1928§f20h ¢ 1470, 268 P 909 applic-
a5 ation den. 20k C hRY, 27t P 11?)‘
2% A safepuard of due process appliea to each aﬁa'nﬁéby
27 aapect of criminnl invostipation and. pr'o'wrutlon {8, CONS »'1'1- : “
28 LUL TONAL aidilibnilly 5, 6, and 1)-h)
| Gy - v
| : : AA 000534
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A fuir trial dees not include the rijht of the deiendmt Lo prucheumf__;..

which are planned, directed, or conducterd Ly bhe defendant. hut., ru.ther,
proceedinzs that will accord the aceused thu ful'.inst opportututy Lo

preserve his rights ami defend against the Lhargos. ( Pi:.dl"l.h. V. WHE 1"1‘1“(}'1“.-!.

w1977 1st Dist, " Th Cald 306, 141 Gl Rptr 742; PuﬂPLb v.: ﬂ?ﬁﬂﬁ»ﬁt Cal.

App 3 370, 382 ( 100 Cal Rptre 901 ) ;. )

The rivht to a fair trial is fundamental’ and extanda to nll Lrlml'ml
trials regardless of ths nature of the orime’ char;_,ed, ( ':UH.DUN Va -

JUSTICE COUHT FOy YUDA Jupical DIST. ( 19:h ) 12 cad 323, 115 Cal ggpg_i

525 pad 723 71 ALR 3d 551, cert. den, 120 US 938; h° L.un 2d h15; 95

S.Ct, 22kB; AdOERSINGER v, HAMLIN LO7 US 25 ( 32.L;.Ed 2d 530; 92 8iCt,
2006 ) BT

a fair trial in a falr tribunsl is a basic raqui.rr'* -ant of due proceaa

( Re MUHCHISON 3k9 US 133, 136 ( 19 L.Ed 242, 9h6;,?5 8.Ct. 623 )

Dendal of & fair trial and impartisl trial ahounts.to a dental af
due procegs of law anl is a miscarriage of ,1ust_,i.-ce_;1-t.hi_n the mer.dng
of CONSPTTUTLIWIAL, ( art, V1 scce by )

Denlal X a falr .rial amounts to a denial o:!‘ ':dua pmmea# of law.
( PEUPLE V. Lyuls { 1950 } 303 P2d 3293 PuOPLE v; LYNCH 140 P2d 1183
PEOPLE ¥. MUY ( 1943 ) 1l p2d 755; PeuoPls ¢. AOBAIVIE 2hly P2d hut )

The basic policy underlying the cunstitutl mal guaranty, to a speedy

trial, w.ich i to prolect the accused [rvm having grimm) charges
pending against him an indue lenght of time, pmt.ect.s every accustd

and does not except o convicte { He MUGLICA ( 1'}68 ) 6y G 510, 72 val, .

Rptre 645, hhu P2d 525, )

/
44

- 308
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Tn conaldaring poiatbie projudice 1o bhn dufnnddht} na. ﬁ'ﬁ":'

factor in doetermining whethar there has baen a- donial or his %1;j

constitutional right to a apeedy trial, prejuﬂica caused by, the_;}

delay in brin-ing the delfendant to Lrlal is not confined to tho
poasible prejudice to his defanan iu the proueadinys, but also
ineludos possible projudice which an- inordlnn!o dalav may. have _

in seriously interfering with his libarty, whether he I8 froe

on bail or not, and creating anxiety in him,.his lamily, and_gui{fﬁﬁ

his frisnds, {HUUhL V, ARLZONA gupra (hlh U,S. 27)

The sixth amendment's guarantee. of a speady trlal pivas-

recognition to an accused's sipnx?icant atakes, paychologlcal, 5

physical and financial, in the prompt termlnation of a procuadJ?i}.ﬁ

ing which way ultimately deprive him of 11#9 .ar property (
Uy, V, ROBERLS w1k r2g 6)i2)

A parson accused of an crime isa éntithﬁﬁto a falr trial,

(In_re WINCHESILI 53 cod 628, 363 W.5: 82, § L:d .24 1734)

The right to a falr trial is rundnmental and oxtonda to
all criminal trials. (GOLWDON V, JU%TIQL COURT 1? CJd_}E}, g
UeS. 938, 43 L.E4 2d 1;15)

B asic to the accused's right to a fuir trial, ls- hisf:;

opportunity to-presant relevant and compatent evidnnae on the :
material issues.United States Ponstitution Anendmanta 5,6 & lu.
ﬁhe United Stotes Supreme court hna helﬂ that tho rirht oP an.’
accused to have compulqovv process ror obtaining witnasses-ln ;
his favor i3 so fundamental and essential to a rair trial that “

it 13 incorporated in tho due propes; clause o~ tho lhth Amand

8088 to be appllicabl- in.atntéltriais,ﬁHA5UIubﬂuﬂ,V;_Tnxﬂg |
308 U.5, 1), 1B L.Fd 24 1019) . | B

:(1535 e '
o 7 AA:000536




. .
- .. .

- ) ) M .
| Liolz DY SOHID fes = iot}t aIG TRGIISIE sninily
. * ' .

hed
\l

4 Dpaarthatet B Si8the teas v

[y

*
- .

baiant parutinatec in Pnl

NE R bargica ) Py ehintric NEaA R . ‘FinangntiLrasl N J-'. R Lmnr anrn

— 1L hayenoiropic Meds M7 G 1D Lacc ._' = = hew nuntien & Wove

NI Our-Py Fiven, Services 35 :'J Lepat Zug Servicel = o o TellUnit Servaces

T D) ) nomFivenotrome Meol TV T puopeisng Asuistanct g T3 ) anencant Care Service

= S D gpect Det/hepunion ) 3L Anuvare Benelin trom; ¥ ;1 Comuitation 1o Family/fitlatives
T Prveed) TneapyFronnni AT OAILFDTISS! _

T T Soetal Magicat Fropiemi o Tiug funempioymen: Insutsnce ) Oiner [Specily)

17 Denal/Ootometric/&usiologic 33 T privare imwrance/ketremeni/Union .

Favene-Sosg! Cirwbrk \'eearinnat/Egusenona!

7371 T Famity Fianning D2 23 Soecis! B2, Ciaviry

T T) £ amity Treatment T 1 L Snenierec Worksnoo .
;' T pay Tremmens Fropram 0} = it Voluntee! Vork/iop

= i) = Sutimiance Apuie bropram 03T spur EE/GED/Coleee

=3 o :.v: Social/Hesresnional ACiinty ; ' 1 ypeauonst Svatoauoh & Sounsehing

it Remmoivahion/hesotialcanion B Depi. of Voo, henad, hys haT toriatt with B

3T upreazn Farle derwite:

\.
INTERDISSIPLING ot Vo s OF CONTININRG TRELTMEN 4
Sye ko, o v - Fauent n h; - dapires (A = heawes (R)

- A pn o aa

LITTUNMS NG,

— TET1T Comoletes
- '-m:: ne: hegured

Syt o) hepast!

i OnsEh. Snredt
o Trengler

—r
[P AN

-

—' - v
— Expit, 0t brL N
- DN T,

o Exbir. 0 SEN

QLOB AL ADSEOSHENT STALE RATING

minial Finz!

- PrrEIh — ~wJl - Were Grpmies
e = — = — -
Prioroml oanpeiow: BEnaviot o e o Ye WL Seis o Cinen — Froptoiy weiTrin
4 —— ] w—— - a———
e 7 =i - " - .
WMM/&{; AL, A Al At A Al -
] U
P T o R =
. Continvinr Targ Aoensy otifiee U Vet O-No
Ter=vrolTi gt uRp + ik ’ - . Trapiment WL 01 Nears
™7 ? e o, - y 1 et :
Ayl A, e Pl . Lo .
laamny [Prntes. { LIpneTE (e . ~ i § dnom tik.
- i ) Pty SN . :
L4 {-','-")ﬁ 22 ,f.-"f/ LAV 7 7 \_;{/’_,7__:// AL é w R A S/
FrOVisiOREI/ATmIITT Tha pRosi: s — L — . i _
- 4’.'..---/5"'-‘%-'-”— LA £ L . ™ e, ! oSN Dear T D22 |
Fona. LAEnON: e L e gl e T jz"..--—' L e S . I ' : I
Brampmy . . oot gl 1 | S N
-:_—; -~ et W —— f,l-d' pE—L S e - _.,._": . -
e — - -——-"--1
Sespmsar: : =Sk L2 ._........._"_‘—.-— 2.
hroomifenpss Mesitiuor , Wods, Sfecuraly | L SInetar 1t SNELTL-J LEEzo uheer .
—— ' E oo
r.
i \
. v
:‘ Tor & Wi vesy DT unwn : wpe |, Tret i
= oo = S L
o' Yol Taap DYt Pepeg! SedervrpOn — Ly b f:, ~ "
- -:- h/)’, :’ ’
. Eaniznt peel: 1T $ASDAVEICRN DY it IzEie! fur meRiatDNL. 4
-
- . p— - S
tiarrztive Spsheene Sumhmety (Iad 31w NEITIESNETIDN | iolipw: wiinih & CEVS, -
£l
harr dEnntest ;7 . Sipnrane - S j Donr i bnong Bk, Vo
Py el _.'r'!f":‘::." ¥ o= 1 e Lt LT e AT FIEIE by ) .
- - " 11 Mpat .
RESDMKERDED CORTINUING SARE PLAN R L Rl Fan /’I E
-J-D DlSu.h—.'RoE SUN ".I;\F-Y ' Lzay Nt xl — “ S ot Birth il
—_M _F T
:
I~
M1t Bieivy .m.- of a2Tmunon Ce. of Aommsen [
ELD0 T tp- Willin! Duzicsure ol P .
- Ty D e
sontipenn' CorntfFaurn Infomalon . | S sl AN
- - rurren (IR LI . mmmes , - -y
Bee W1 Loy ES20~ 2230 wrer: Lt Liey s pEsoils ¥ LIL EL TNl
- . —-r .- LR T
rpetin o [R5 SN W L e e F
atIn Gl - N e e . M
e e {2 pon BNy L0 83 LA TRERT TLID o TEED ]
[ e Bl fee gl A - . - i
ot

£5600537




O : ' . .
b g, B ot e . o -

- o . ".h;,s.sm. MENTAL HEALTH c:.:‘a ' .

‘.

e e

.DISCHARGT SUMMARY : , .

BOSTON, ANDRE: ATTENDING BAROLD C. BOSPITAL 18531-01
: ©  PEVSICIAR: WIBCHMAN, M_.D. MNUMBEER:

. 21930 E. Bzraseye Do,

GT 15 BIRTHDATE : 7/17/87 : " RESIDENCE: D:amond Ber, Ch& 91765

AGEt

TaTT m:m;-r:n- 3/12/83 , n*s'*z-.aasr DATE: 42883 . .. i

wHEL

)
—

— ......—--—-—_p - - Te e S dmet byt b e b ¥ awp s § A Emgh = —a—— LR

Andrea is a 15-year-old Black mele aémitted here by his pazents aftexr.

he wes picked up by police for apperently peeping into a neighbox's

window. hAnére at Zirst denied this charge but later admitted to it. .

ln acgition, his perents found a series of letrers Gescribing in--de-

+eil specific women 2nd cgirls in the neichborhood ané in the fozmer
neighborhood that Anére listed as kidnapping ané_mn;ﬁe**hgm . >

He was admittet here with & éiagnosis o0f RDOLESCERT ADJUS“MELT R.ECTION
- with =a g*ea* dezl of paranoie &nd inereesing parenoid ae-enses..] ;

Psvch taesting showed Angre &5 & very anxious boy, g:ea* a;ff;cu’*v
ccntrolllng hostile feelings especizlly towaxrds women w:th some - Con=
fusion between sexuzliiv and 2ggrersion in much con:l;c* over nis

own conilicted sexual feelings.

MENTZL STATUS: 2Andre wes a musculzr, et Sfirst.gpite Zriendly Black bov.
He wes overly controlled, polite, somewhet precociouws
intellicence. Bis effect was very cuerded thouvgh and vet willing o
relegve. Ineight end judcment were fair at that time. . There was no
psychotic infications nor there wazs zny other time with ine hospiteiization.

“. HOSPITAL COURSE: Was diffictlt 2t times. Ané:e-p:esenteﬁ no Drodblems

: when he wzs on our ICU although £id test 2t limiis
& few times 25 211 adolescents 40. When placet on B less structured
setting, he beceme guite angry and 2t times reacheé the verge of vio-
lence &né when confreonted by steff over his behavicr, own limits were
set. BHe threatened me on severszl occesions, threatened +o kill me
over pass issues when I would not give him pesses znd 2%t cone point when
he heé to be Lrexsferred 4o the intensive cere unit dbecauvse of v~oWence
he agairn threestened me. Andze would oZten go into a paraznoid stance,
esperizlly conSronred, controlled or when he felt he was being pre - L
down. This alternated with Some very good insight for ~herepy, he. wes )
able to deel with issues, especizlly his conflicsts over his- autoncmy’

- with his mother and his anger over her cor:rol end intrusiveness. He

"~ world only be able to tolerate this for short_pe:ioés 0 time and then
he would either heve +0 lezve the :?uh cr become cuize silent.

Beczuse Of the seriousness of the letw=s znd his obvious poor impulse
control, I felt stroncly the:t Anfre aeeded ‘u:*“e_ hospit calization

INGLESIDE MERTAL ZTHRLTE CENTZR * NAME: BOSTON " ANDEE
BOE? NO+ wlas-’b‘ﬂlﬂh SOU-“ UI\'IT

- Soiteen
TR \mromaeuer hat Dush Gl v Saclon 50T

P HY o £33 . . '
. wiose coniost FENESTIIRS FRCROLD FEITRIECINR, K.D.
- 700~0682-MR2-D1~(03) . ;!;&':Jnm 142 CFA Pon 2) aumﬁ\“z: ‘.':,',"-mffc-wn‘ e ine L

‘ . tusnes r:‘:.*: 3t :;:'::; “;f;‘f r.-l .:,.,.,.,‘,g oI LT By 5
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e o % ansfez hm to Camarillo. EBecause of the .—. —

Roger 5 Qecision, Anfre was required to sicn a Roge.. 5 weivez, this © ...
he reluctantly agreed to do. There was some cifficuliy in the

. ==ansfer elthough there was a bed available ir Camerillo, we had’ AR

_ @ifficuliy mettine a county €acility to evaluate him. The Gelzy e
dragged on for several days and past +<he point when I was scheduled ‘©-.

~~-_to leave_for a.conference.-:The day before I was_scheduled to 1enve:_'*"_:;_

- BEEIRY - R

Sl e -

“and three days before his t:ansfer to Cermerillc, Andre AWAL'ed. IH%*

Bis parents weTe notilied of his whezezbouts, were able to talk
Ancre intt coming back into the hospitel, he wes reaumlttea ana
subsequently +ransferred to Camarille. .

During his hospital stey Andre was on p.r.n. Mellaril and +he last
week ©f his hospitelization he was placed on Mellezril 50 mg h.s. -
This tended to celm him &own considezzbly without maling him lethe= glc-"' g
.or pther significant side effects. Structurally Anére presents &s &' °
. boy' w:;h & severe gisorder involving impulse control, poo:ly developed -
conflicted superego formetion. He aGmits ©o no guilt nor do I-see bim”
adle «o tolerete guil:t feelings a"thougb I believe they &re probably
denied. BHe seems to have an adeguate sense of sell buf seems to be
constzntly. fighiing anv effori of closeness seen &s 2 threat of Iusion.
His besic defenses ave deniz) and projection. Eis *epressive barrier
ig inadeguetely developed but he does heve a capacity Zor insight and
- empethy .ma}.._ng true sociopathic ciagnosis vnlikely. I Zeel stroncly’
thet there is z cangex that his impulses ‘will be acted on and nok Just
faptesized. This ganger.will be minimized in a structused sefting end
25 he oets plder znd lepwrns to rechennel his aggressive drives and
¢ter able to ez} with his emerging sexuality. I strongly recommend
creatment in B facility such as Camarillo for the next severgel moenths
znd I made the Tecommengztion to nis parents. :
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P2ET MYTHICAL EISTORY: Uns remerkeble.

bus no’ mumps. Patient denies &xmy Zeni
- including hypertension, u abe.es, he =% c-

hip mother smokes. C .
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ig'a 15-vea:-o‘ﬁ B’a:k mele who uas‘f
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Four factors aro relevant to a considreallion of yhether
i,

denial of a épaedx trlal assumes- due proceas{or 6th Aﬁhndmont)

projortions; the lenrth of th~ delay, the reason for 1he

delay, tha prejudice to the defandant and the waivar by the

defendant, (U S, V SLuONS 338 P28 HBoli, Ro7,cert dan 3Po ;,g,
983, 85 §.Ct. 1352, 1| L.EA 2d 276)

“These factors are to be considored togather because they

a .
are interrelated.(U.8., ex rol VUi iLSull Vv, PAY 313 F2d 620,623)

Deofendant contnnds that thls motion domonstrabeg'to tﬁe-
court, how oach al the four fnctors which deternine a éepial
of the right to a speady trial applind in this case malter,
and situation. |
" A pertod of four “onrs {3 onourh of a delay to natisfy the
fiprat factor relevant to the violatlion of a ripght to a spoedy

trial, (U S. Vo BICHARDRON 291 F. Supp. hL1,LL>)

Defendant contends Lhat the dsluy of five vesra {from
inttial arreat until tho time the defendant was broupht to

stend triegl) satisried the factor eoncerning the langih of

the dolavy,

Defendant contends that the nsxt factor, ths reason for
the di:lay in thse prosecution of thig cuse,was unnecessary and
unjuastifled.the Nevada prosecuting officials have Known about
the defondant!'s wherenbouts sinco his initial arrest end formal
charging on Tec.9th,1983.Ypen final Aisposition of the Calif,
caae metter,{(0ct, 2,19 )devada prosecutingp offici#ls had the
cpportunity to raguest an extraditicn heraine 30 that thse
defendant could be broupht te atand frial anﬁjroneivo a speoidy
and fair trinl. Tho praiecutiny officinla or1ﬂnvnda a2 onld

| - 310
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. DISCEARGE SUMMARY

ROSTON, ANDRE_h nosp*mm. 18 531— 02

NUMBER: . -

ATTENDING TROR~ALCYONE
PEYSICIAN:REYES, M.D,

&G

—
13

2x930 E. Birdseye Dr:

7/17/67 Dlamnnﬁ Ba ; .=.1765

15 BIRTEDATE: " RESIDENCE: -

DA:E ADMITTED: -

-~

-‘

"L~ DISCHARGE DIAGNOSIS:

* PROGNOSIS: Guarded.

‘the undersicgned in undes rs=anding the verious

~ Dr. Wiechman. ’

5/3/83 - DISCHARGE DATE:  5/5/83 °
ADJUSTMENT DISORDER OF ADOLESCENCE WITH -
AGGRESSIVE. BEEAVIOR, WITH. POSSIBILZTY OF

SCHIZOPHRENIA AS SECONDARY DIAGNOSIS.

This 'is the case of & voung mele who AWOL'ed Zrom- th;s
facility severzl days ago. He wes under the care of :
Az that point there was & plan tea&ﬁﬂ;ggaagaAhamu=-=-n-uﬂ=
Camarillo State Hospital for continuing treatment and’ that preparabxons .
have been made for this. .

GENERAKL DATA:

The history indicated the patient to be very augress;ve 2né VQolen“
and it was given a% +hat time an impression of s~h~zoph*en*a. The
plan for this pa*t;culer admission was for him to stzy here until
the PAT team of ircadia Mental Fealth o come and pick him up and :
bring him to Metropolitan Stete Hospital. .

The fnmlly is unable tb take care of this voung
men end the undersigned simply covered for Dz,
Wiechman during this particular admission until the patient can be
transferred to Camarillo Stete Hospital. :

hdditionzl Eistory:

this particular hossitelizetion .
facility fox- several weeks.
essentially unrema“kable.

No significant workup was Gone during
because this patient has been in this
The previous thszcal examination was
logical testing was done Zor him =and was essentizlly that of an
adolescent aéjustment reaction with depressive features and secondary
parancié system with kim. The psychosocizl history was not done at
this =ime but the previous psychosociel evaluation was done to assist
Tamily processes going

on. Ee wes then cischarged to LAC Mental Health Center o be trans-
ferred to Camarillo State HBospital afier g dey of shay zn the ‘hospitel.

Psveho-

ce:
TR:bl
T/4/E3-7/13/83

Dr. T. Reves/Ross Loos :  THOR-ALCYONE REXES,. ¥.D. .

..6700-0682-MR2-01~ {03}

INGLESIDE MZNTAL EZALTH CENTER

L I‘...S
T RHLLOEY .18 ar""&ﬂ@c

ceer, outon N EMET W07 1eSKOSTON, KNDREA
mao rnBCEN: Ehy S e

E SHEEARY S nouons Cozt ant BOSRrNO¥ “t*1'2531~02 ~ SOUTE UNIT -

pit vou trom mak

an

DISCH

{urmer cisciodute without e 1pe

penalns. of &S oinerwise permities by 58

prrson 10 whom IX
“cL‘HIDﬂL

S - ‘-"."’“AAO%8§43

- ————— 1
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have occasioned no di ficulty in neraditing.thg“ﬁefondunt =

and brin-:inr him to trial, . '

Uafendant was donisad the right to o spardv trial bocunsa
in the 8ame manner thnt tho Hovada proserutin officials
woro granted extradition in Naw of 1977, they could have _
been rranted extradition in 19W|Gumn final dispoaition ol the
California case matter')had thay raquested extradition or an
extradition hearing ond exerclsed dillipent gnq:gqqd_faith
efforts in the prosacution of'fhts pending case*gétféro

“if the prosumptlon of innoce:ce which cloaks every
defendant until a vordlict of puilty is returned is ‘to have
meening, a defendant should not bn required to movc for a
prompt trial to oatnblish hiq innnconca,Tt 1q the "ovnrnmant =
'which initiates the action and [t ‘13 the wouernmont ‘which 1

likewige hoss Lha ruty of sselng that Lha dafaﬂdnnt ix speadily

'bvought to trial,(l:Vibl V, PRU:S LH 67 A, L R 2d ?95)

:Navnda prosecuting officlals did not- saeck or request an

extradition hearing until Gct,. or 1986(2 yoars: aftep finel

dlsposition of the California case matter and 3 yaars aftor
initial arrest and formal charging)o _
Inbstween Oct, of 198} and. Oct. of 1986, Nevada prosecuting

officisgls had a substantinl time pariod in which thay could

have requested extradition on. sourht an axtraditlon hnaring

80- that the prosecution of this panding case.copld hava;f*

proceeded without any further. uhneceuany ae)uva, but théy;'

'd1d not and at this point the dalav bacame un1uutifled, _

"Tho governmont has a ﬂutv to pvoqs crim‘nnl cnsea to trial

to pive them any necessary. priority eand to pvoVunt whanavar

(1& N S 39
' AA 000545




possible, even the suppestion of stalanusé"ﬂkunmﬂ Vv, U,S,

LO8 r2d 5h3, 551) _ o o S

After the denlal of the roqueub to extradito at ‘the
extradition hearing in Oct. of 1986(}ov insn firieney of the
evidonce to establlish 1dantiriration‘)another-unneceaaar}
delay pericd of 2 —ears palsad withOHt any dilllpnnt and pood
faith efforts made by the prosecntion/proqecuLinp o’ricials'
to extradite the defendant or in bhe p"oqocution of this case,

In May of IGBB(hfter the nocond two !pap dalny pevlod

with no dillipent and prood rnith errorts boing mnde during this

time,) another extradition hoarinb yan hold anq tha Nevade
officials were granted cxtrndfﬁiﬁn'ut this haériﬁgiif the
prosocuting offictlals of Huvaéa-hhdbprevioﬁsly'rdduﬁabod
extradit fon and providad tha California I'agr 1strato uith any
sufficient ovidence that =& dillirent and pood fnith erfort o:;"
prosecuting this case would hnva rrovided, they could have
baen granted extradition’ and extrad!tlnr tha dnrnnﬁant as
early as Oct, of 198h or anytime  inbetwoen thnn,and l'ay of
1988, : |
fhe reasonas for the dnla# in'ﬂhe pfoqecutton o" thls
casa,nnd in bringine this darendnnt to stand crinl and bhere-
by giving him the opportunit; to rocieve n apeetly. and con-
sequencely falr trial, wero unnacesaary and unjustlfiod.
Defendant contonds that the 3rd factor ftng_gngiuﬁiggf
{rom the delay’ 'which in relevnnb in detarmining a- deninl of
tha right to a speady trial, was damonstratnd by dorendnnt and.
shown how 1t applics to his- case,nacauso of tho roremuntioned ‘_
reaaons Within this mntipn-concarping the prejudicae gnuaed by -
e B 312
G - "AA 000546
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the unnecessary delays In bhv'prdqe utlnn of Lhis PaJQ,

défondant contends thab he has proven SﬂtisfaCtOIily that
hia caso was projudiced by tho unnecesany delnys.'w-ﬁ

Defandant eontends that he RPVFR waivad hia rspht to~a

speedy trial as explained. in. this motion and thns sutis?iestﬁﬁi

the )jth factor in pnnaidarinp the dsbormining whether he wasiﬁéf'“%
denied his conatitutionally pna"untned rlpht to a speedv :.3;ﬁf'L
trial, |
/!
/7
/7
//

/
/7
/7
/7
4
1/
/7
44
/7
/7.
/7
/7
/7
/-
7

313
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DEWENDAMY CONPENDS TUHAT HE IREVER WUATVLER
HIS CONS, PTHTTONATLY HIARANERE: RIGHT 'm
P Puocins, A SPEEDY TRIab Oit ik~ -
AGSISyalii lu \mun. BL A0 sk 1““ - . ‘
U.J..J.s(:;'lill‘] ”IJ III{ Illll ) C ' . ' --‘--A.-'-;--.l

De“end .nt .~ " agn 1nbnrbonruted qﬁ.tﬁiﬁ{ﬁééh dinre
fec 29,1973 tvhen hn was "orﬁali# nrrnﬁtﬁd:and'ééﬂfpod ‘br'
thla case, a-d Lho pp aocitinp authoriting of Hounda knou ol
his whereabouts sinee his initial arrest and ohuvnin Iy;;-
thou on T'ee 9,193, Tho prosecutin' o!licLali of Hevuun.>;j—
had they mude a uilll -ent Lood fnith el'fort tnwnrds Lhe .
prosocution of tais pendmT rnso, rovld have had. ths o
delfandant raturned t. thoiv atnte Lhrounhnut tho vear1
rrom 1983, just ne thoy did tnlﬂnnn n 19848, |

= Tha rovernment has o duf"'fb nrnas criwinﬁi¥;uq; to
trial,to r~ive them an: nareqsnvv prlnrit\ and. to prevvnt
whenoever poasible, even hhn au rasttnn of stnlanaﬁq.i;”
(HOD 25 v. US 408 F24 Shl, 551)' |

"1t =ust be barne in wine that ibho proancntinn

not the defandant, 1a chap- ed tith rin- l| a nsn to e
trial., The go.eroment =&y pot, :lt back. nn& avguanthat
defendant's inaction concluaivalv walved h a rl hL to

a speady trial...(uuDUu~E&ﬂ V- Ub 3ol FSd 68h,682,6ﬁ8‘)

~"when the state sacan rit to churue a defandant bv

indiptment with the rnmisslon oj a crimu, 188 is Gq“ﬁlli

-

tho duty o1 ithe prntovutnv tn sno Lhat dafondant La arralgne )
ary! onborw o ;laa, ahd 1% Jpoodilx hrnurht Ln rr[al na
AA 000548
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. pargonnal I‘rom Lhe time of inltial arrest and lorfual charging 1n

-

K
it is to charge him with the- -offanso in the E‘J.:'nt. plucuuu

(Stutt»& Ve Rosenburf’ 1h2p bah In He Clark l)h P?I;U,ISE: P137

RUDE L e
At the time of defendaut's arrest ha.wns’m_l;él.;y 16"
yoars of age.

Dofendant was never appointed counsel o advis-"ry lopal

Dec ¥, 1983 unt 1 June of 188 aftor th.radit.ion I‘rom Calir,

80 ha did not know what nia rights ‘ere, and had rio one to inform

him of theas rights, what they conaist;éﬁ ol and how {.l:ey'apuid -
possibly, mislakenly, accidentally, inac.lyu;te,dljr,:m_'td.-unkn_o@ng];_hé.'.f? -
waived, | R
Del'endant wa s not aware of His 'cnnstit.ut.:l.‘cm;‘lly guaranteod -
ripghta and did not have counqel to advisc him of such ri: thifeaso -

"the 6tn Amondment of the U 5.Cety ?uarantees t.h.l.t. " In all (.rimlnal

prosecutions, the accused shall etjoy t.hc ri-rhl. to have the asnist.anca
of counsel for his defenge." | _
Criminal proseeutions begln when nn_-i:idict..rﬁé.ni;, .ini_‘r'mnafj unor
complaint is tiled and accused is nrx"e‘st.ed«- |
Defondant ha s no prior luvunile arrest mcurd excepb :l'or
miarlemsanoras runaways amd brey spa.ming wilch were di.;miased, 80’ :
defendant has had no prior Lrial anri/or cuurt experience to’ indicata
he had any knowledge ol the Judical Svatom and his rnn.:t.itut.i.onally _
guaranteod ripht to a  speedy trinl, '

Defendant did rad hava the profe-mwnnl leyal skill nor: umlm- _—

“standing regarding the daw, to know t.ha.t. he had a right Lo &. apecdy

trall.

Befendant, guifera! Srom a munt_.f;l disarder since 19(1.3','-_ vt ha had
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. been under the influence of certain paychiatrio mi:dié&bluliri 'i('=aa

documentod in deremtant's medical, p\,ychiat.r:l.c, umi p: :I..Juu I‘ilea, -and

aveilable upon court order Lf required, } so ha ua :3 uot. in hm rj.ght.?"'"'

state of mind atd clearly withont couwnsel to pmvida 1eza1 mivice, _ﬂid

not understa nd the lajal procnedings reparding extmdihion, Y apeody :';: ‘

trall, or the walver concerning any l.nnsbimt.ionnllj ::'.mrm'.br ed right.s.

Defandant did not knuw he had a right to a 5puedy trial and prnmpt

dispogltion of thls pendin: case.

Defendant‘nover “waived anything lncluding extradition or a spoody” + ],

trial, becauss he LDID HUT know what he wuuld'-_be wgiving if he in fact .-

did walve extradition or a speedy trial,

Because thes prosecuting officialg muy nlludpw. that the dol‘endant Ly

never walved ‘extradition,” ddus rmt nean deremmnb gave up or waivod his
right to a specdy trial, | _

& T he question of waiver-uf a feduratly ,»_;ua:;'ant.gwd .cunaﬁit‘utiunqi
right in of course; a federal quoshlml.cnﬁbmligd by fnderﬂ luv, There
19 a prosumption apainst a waiver of const.itl.t-'t.lunni ,l'iglri.a.dn ifu-r;l.ins_ﬁ:l‘

Vo US 315 US 60,70-71;02 5.Cts b57,i0h=hoS, 8oL, wd 600,)

~“For a walver Lo be uifective it must be ciearly eabuhlished. that,

thers wap an" intentlonal relimuiahment. or ah:mdonmont. of a known..

right or privlcdge.“a(Johnaon Ve &erhst. 30k US hbﬁ 5B 8, Gt 1019, 1023)
202L Ld 1hél,

-~'Mere inaction in maserting right to a speedy trial dma nof.

result in that right being uuivado.n(ﬂvermling (oS3 V, Stats 390 P;.’d

220 ( USUA Amendment.s 6 and 1L ) L - _3 '

= "It would seem bayond Lhe pale of n fdi!‘ play ® and repugant t.o
the Sth Amendmont requivementa of due proceus, to find that a dal‘em!snt

hag walved his right to a spaod,y t.rial, aven bhough disat'vantaged by

(?3}
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The prosecublunts unjustified delay, simply because .,he:hajs nvt laken
. - - o R ", )
the " rolatively uniikely stop of demanding on early trial svecee

(Uq V. 1°NN 291 F Supp 27h.)

It ig not the Jefendant duty to presecuta this cuse, but merely
to da’end his liberty ajainst the allegelions he is_fnced "f;o awand
agoeinsgt, -'

»The trial of a criminal cass ahould not Le delayed becau'se'tho
defendant. doeg not think thai it ie in his bust interast Lo auuk prompt

disposition of the charge..n( U.; V. ROBEKTS 293 F. Supp 195 ]

* Courts irdulge cvery reasvnabla presuwmption against waiver of- :

fundamsntal Constitutional rights and do not pmqumé aoquiescence in the. - o

loss of fundamental rights....(Johnson V. Zerbat 304 US hS0,h6k; 58 8. -_-f_:_ :;’- -

Gt 1019,1932, 82 L. Ed. 2hol, 1w A,L.R. 357.)
// '

//
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/7
//
//
/
7
4
4
//

//
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CIACLUSIUN
lDa fendant has shown from this mot.iun that 1t is obvibrs Yﬁhat{ ’

becaugo of the prejudical delay in l:ringlng this cnse to trial, ahcms

a lack of progecution, and denles this defendant the opport.uniw bo
present an adequate defense, and in eszgence denies this defs ndant a fq:l';':-
triel, and that thers ias no way he will ever be gnarantced a fair t.rlai
in t is cnae, The delays in bringing this defendant, and the procacuting
officlaly of the 3tate of tlevada are ras[mnsibleo Therefore, t!_lia. oapc_s_ :__.
in tha inbtorest of Justics, must bo dismissed, for failure to prosocute, K
for the prejudice fron the wnnecessary delays which denied the det‘sndant

tie right to fair trial, and all the forogoing reasons,

VoAU FTCAT LM
1 daclare that; I am-the du.{‘eridant.'.iln the above entitled rmat-terD I
understand that a falge shnheﬁenb will subject me to.the pen&iitiés
of perjury, under the g of t.ho St..xt.e of Nevada and of the Um.ted

idta tes, that the forepgeing ia true arl ccrrecl.p

LT _fig- 0P
/8/ M‘m

ANDRE i, DObTOH
DEFENDANT .- . -

348
AA 000552




Purauant to the Federal Rules of Criminal Procednre ) :
hi"b" which stateas (if there ia unnﬂcesaary deRay {n presenting the .
charge to & grand jury, or in filing an information against a defend- :x':”fr
ant who has bean hsld to ansver to tha District Court , or if thero is _.x';
umeacessary dolays in bringlng defendant to trial, the court may 61!mtau.i-’

the indictment, information or complaint,) this court has the discretion'

to dismiss thie case under rule ha"b“ of the Fed, Rules of Crim. Procadures, If ; K

bacauso tharo has bean an unnecessary delay in briuging this defendant

to triel,

Furthermore, dofondant has demonstrated to this court how hia_n"*':--

U,S. conatitutionally guarantced rights under the 6th and Lith ﬁmendé{'
monts has beon violated by unmcessary delay of prosecutisn in this ¢Qan;:;i

and in viow of puch, this court has the discrotion to dismiss this coses

7
//
//
/7
/1
7/
//
/7
1/
7
/7
/¢
7,
Va4
- 219
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‘Defendant. declares as follows; L " __'.

DECLARAT{\N O mm’ D, LOSTON £ SUPFORT. UF uum.e msmss_-.
CASE MO, caueso' Ly

I ' . ST N

I am the defendant in the abuve cﬂtii.leﬁ xﬁat.ter/actlo.no' ;
‘[I . - f
I am chariied with having gommltted the crimgé which a re allé_l:lged in the

petition uf cago no, » 8650

1T R _
I was arrcstod in the sbtute of California on 1?745‘;:1_933,.% to my,_'

understanding and belief, tue authoritles in'tﬁe"s:;ffii.a of Nevada‘ imré:."‘ L

contacted and told of my whernabouts, All of the papors tmat Wera sent '
to me concerning t.is, other than the extradit.i-m waiver papars, Hare
given to my cagevorker at the Ldlil.‘m ‘nia Inat-it.ut.iun For Men, Chino 0&..

1 rocelved all of the papers which includes t.he pebitl-ano I had. not. boen

\

f’i‘m“ an attorney to handle my defense and to advise me 01 my right.a, and ; A

at the time that 1 was charmed with CASH NOo 8‘4(.56 I was 16 yenrs )
old, AL one Lime I wis Laken to Sacramenlo Ua. Ior an ﬂxtradi‘blon o
hearing, which way denied. 1 was then la.ter F‘Kt-l‘ddlted on 6-16-1988 and
I'm presently being detained at the L.lark (,ount.,{ Letant.xon Gent.er. o

T have baen incarcorated gince 12-05-19&3, anmd there 1s a dotalher. ‘_.'L
hold on me in Ualifornia, | S

I declare under penalty of pcrjui'-y,'umiar thelaws ui‘ the.Sbate of-' )

Hevada and of the Unlted 3tates, t.lmL thn forepoin' is t,rue und currect. ; -

txaculed thig [3 day of _Ay} 1938 ab I‘he f’lark t.ount.y Dent.cntlon

Center, las Vesag; Nevada,

AA 000554 [
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AMOIRT 0STON . 0

Name

DO3845

Prison Number

CoC.lo IV~-B TEHACHAPI, CALIFORNIA

Place of-Confinement

UNITED STATES DISTRICT COURT

pISTRICT OF NEVADA

ARDRE' SOSTCH , Petitioner )
(Full Name) '
VS, . el Co
CASE NO. . GI-S-—SQ:!;SS:I' JDG-LRL '
WILLIAM B, BU'NELL , Respondent (To be supplied by .the:.Clerk}

ML LA S, e
(Name of Warden, Superintendent.
jailor or authorized person having
custody of petitioner.)

of

(NOTE: If petitioner is attacking a
judgment which imposed a sentence to

be served in the future, petitioner
mast fill in the name of the state -
where the judgment of conviction was:

PETITION FOR A

and T

BY A PERSON IN STATE. CUSTODY

The Attorney General of the State . .

NEVADA , Additional:
. Respondent.

"

)
)
)
}
}
)
)
)
)
)
)
)
)
).
3
)
)
)
)
)

entered.) ;
1) Name and location of the court“whiép;entefed the jud?ﬁeﬁ#]bf

2)

3)

4)

conviction under attack:
VEGAS, NEVADA

EIGHTH JUDICAL DISTRIST COURT CF 1AS~

P-4

pate judgment of conviction was entered: OCTOBER 20, 1988

Case number: C-84650 .

Length and terms of sentence: 14 life sentences and 92 yéars -

. eonsecutively

_ WRIT OF HABEAS CORPUS: [ “1.' .
. PURSUANT TO 28 U.S.C. §2254- -

a)’ In a capital case where death penalty haﬁﬂbgén_impdsed, datei; fff{

of scheduled execution

i AA00OB56 -

-y Rgvzw




5}

8)

7)

- 8)

9)

10)

11)

12}

Are you presently serving a sentence imposed fbr.a_qédvictioﬁ
other than the conviction under attack in this motion? - -

Yes /&7 No /7

Nature of the offense involved: (all counts) Xidnap, i‘obbé'ry;'

turglary, attenpt to dissuade s viotim from reporting s orimg, sexinl Besault’ ..

What was your plea? {check one)

a) Not Guilty /X7 bl Gulley /77  e) Velo Contendere /77 "t -

If you entered a plea of guiltf pursuant to a plea bafgaierﬁEgﬁéiAV
the terms and conditions of the agreement: R

If you were found guilty after a plea of not guilty; waﬁ,thé'_
finding made by: (check one) S '

a) A jury /x/ b) A judge without a jury é::7> 
Did you testify at trial (if any)? Yes [T W fx7

Did you appeal from the judgment of convictiog?l_

Yes /x/ WMo /[ /

I1f you did appeal, state the name and location of the court where -

the appeal was filed, the result, the case number and.the date of .
the court's dacision (or attach a copy of the court's opinion or
order): g <p ¥0. 19625 PEOLTION ROR WRIT QP HAREAS

CORFUS DENLED FOR LACK OF JURISDICTION SEE EXHIRIT (A).SUPREME COURE OF

RN MNIART OF _SEVADA

NEUADA CASE HO. 19607 DIREC? AFFRAL DISWISSED O 0OT. 24, 1989

'f2-

- §2-B aev._vfésf”‘”‘

o AK000557




13) If you did not appeal, explain briefly why you aid npt{."u '

a) Did you seek permission to file a late_appe§1? _=-;-

ves /=7 No /7

14) State concisely every ground on which you claim’that you-are being - |
unlawfully held. Summarize briefly the factn supporting.each N
ground. If necessary. you may attach up to t:wg“.ext;ra"-page's L
stating additional grounds or suoporting facts.  You should raise -.*
in this petition all available grounds for relief-which relate to S
tha conviction under attack. . T o

CAUTION

Before proceeding in a federal court, you'aresféqui:ed<£o exhaust - :
the remedies available to you in the state ccu:ts,as’to‘each S
ground on which you request action by the federal court.

$)(1). Ground One: FPETTTIONER #AS DENLED THE RIGHT 70 EFFECRLVE ASSISTANGE . -

OF COUNSEDL AT THE CERTIFICATION HEARING

(2) Supporting Facts: (Without citing ‘legal- authority or
argurment state briefly the facts which support your claim.)

Ppis cage 18 five years old, petitloner was charged. with:the above mentioned allegations - .. 7.
in Jee. of 1983.Petiticner was 16 years old whan:the felony petition: was filed.Flve yesrs
later on June 16, 1988,psiitioner wad extradited from the state of ‘Califorpis to the ‘atate .

of Nevada to be held for the orimes alledged in the petitlon.On or about July 5th;1988, -
petitioner appeared in the Juvenlle Distrtot of the ElghthiJudical District Cpurt for the
purpose of a certification hearing (caee¢ mo. J28824).The only facts recognized at. the

nearing were the 14 cherges against petitioner,abd the fact that petitioner was 20 years

old and soon to. be 21 in twelve days.Petitioner submtted to the court a motion %o dismiss

tased on the prejudice that petitioner suffered. bacauge of the winscessary delsy in S
bringing this ease to trial.The court denled the moion informing petliioner %o resubmt - . i
the motion in a higher court.Petitioner then tried to bring to the -ecourt's aitention,that - ..o

five years 8go, and 3 months before the crimes were, alledgedly comurltted,petl tioner had Loy
just been discharged by his parents against medicial advice from Camarilio State Hospital. RS
Petitioner counsel failed to argue this issue as a condition effesting the discussion '~ .. . .

of the court to' oertify petitioner as an adult.lf counsel would. have assorted this iseue IR
slong with the fact that petitioner wag only 16 years of age at the time theee acts were . i
commd tted,potitioner coatends tha®t he would.nod bave besn held to anawar es an adult and . ¢
that -this case. would properly been dismiased —3- 3n the interest of justice. L aeni e

. ... B§2-B - R v. 1486~
R Vi
.- AA000558 .
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{3) Statement of Exhaustion of State Remedies as to L “
Ground One: R

Direct Appeal

{a) TIE you pppéaled from the judgment df-conviction'
did you raise this issue? Yes /_/ No /x .

(b) If you did not raise this issue in your diteét:abﬁéﬁihlj"
explain briefly why you did not: Oounsel on appeal was.' . - -

{neffective in that he never converaed with pstitiohér"éélatingﬁfb."

the direct apyeal.

T

Post-Conviction Proceedinqgs

{c) Did you raise this ‘issue by means of .a pnst:ﬁonviqtion :
motion or petition for habeas corpus in a state trial * ¥
court? Yes /x/ No_/ 7 e

(d) 1If your answer to lc) is "Yes", state'the'tfﬁé\of‘
motion or petition, .the name and location of the court

where the motion or petition was %ﬁ}e . the ésult?ana.daté_
of the court's decision: jotion to dismiss, motioR for a new trialj’

SEE DOCUMENTS FILZD AND TODGED(but never veturned )IN THE NEVADA

STATE SUFREME COURT (i.d ExH. (@) }

* (e) Did you receive an eéidentiary hearing on yéﬁr'motion Y
or petition? Yes L7 Wo [=x A N -

(€} Dpid you appeal from the_denial of your motion or
petition? Yes / /  Wo./x /' - . .-

R Lo T

(g} If your answer to (£) ia’ "Yes", state whether_this
issue was raised in the appeal, Yes /7 o Nelf /.
and state the name and location of the court where the
appeal was filed, the case number and the date of the
court's decision (or attach a copy of the ‘court's opinion
or order): e . o

" 42-B _ Rev. T/déﬂfﬁf
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(h} If your answer to questions {e), (f) qi' (g} _.-:L_.é,.‘,'_l\lé.?‘.'_,_.
briefly explain:_Petitioner was out to court:in the state of . ~ .- -

Other Remedies

(i) Describe all other procedures {such as habeas corpus i
in the state supreme court, administrative remedies, etc.) =~
you have used to exhaust your state remedies as to the .. ;"

issue: Petitvioner £iled a Writ of Habeos Corpus in the Supreme ‘Gdlir't'.i.: ‘

of Neveda (-cﬁéé' po. 19625) raising a1l of the issues tiﬁ.‘é-a;é'm{ggﬂ' _' in '
" this petition.The petition wa y ki e

BJ(1} Ground Two: Petiticner was denied effectiva assletande of counsel _

because counsel failed to investigate,in that he was not pi‘ep_areﬁ';-fd pfbnééa

at ‘prelimlnsry heﬁr:lng.

.....

(2) Supporting Pacts: (Without citing legal authority -or

. argument stat2 briefly the facts which support your claim,?} o
Ac atited In grouad one petdsloner was certified ae an adult to stand trial for the orimes’.
alledged in the petition.A felony cvmplaint was filed im the justiae court, and petitioner "
was arraigned on or about July 11,1988.Petitloner retained counsel john Pagden on July 25, .. .
19688.0n the following day July 26,1988, the day before preliminary hearing examinations was .
scheduled to be held.Patitioner appeared in court,at which time counsel registered with the .
court as attorney of record,Coussel at. that time recelved a copy of the criminal complaint. - "
and the other papers concerning this case.Upon recelving petitioner's file, petitioner®s” .
attorney motioned the court for a gontinuance 80 that he can properly prepare and invest--
igate the cuea and be ready to represent petitlioner during prelimipary hearing examinationa.
The court denied the motion for continuance and ordered the preliminary hearing to be held : '
July 27,1988.0n July 27,1988,preliminary hearing examipations were held.Counsel did not . -
adequately cross examine the prosecutions witnesees because he never had an opportunity to -
interview them prior to preliminary hesring, and counsel did not represent petlticner's )

motion for ples of guilty by reason of imsanity,nor did counsel represent petitioner’a
motion for diemissal based on the prejudice.resulting from the unnecessary delays.Counsel
sm8 not preparsd to defend the factors of the tainted identification becduse there waa no .
pre preliminary line up.If counsel would have had enough time to investigate and prepare

for thls case prior to prelimlinary hearivg, the motion to dismise, tha motion for a plea

of guilty by resson of insenlty, 8nd the motion for pre preliminary hearing lineup would .
bave been adequstely presented to the court and am outcome more favorable to petitioner -
would have been reached. | : o

#i-ﬁ' Rev. 7__/_8_6
AA 0905682607




(3} Statement of Exhausticn of State Remedies as to. .

Ground Two:
Direct Appeal LT :
fa) If you appealed from the judgg;nt ﬁfigdﬁbiétiph'Tﬁ:"':"

did you raise this issue? Yes uNQ'/: Zna_-

(b) If you did not raise this issue inzgaﬁf?éfréégfaﬁaééijf{?F_1;
explain briefly why you did not: 3neffss -ve.bounselion appeal . -
‘qug-Canviction Proceedings _

(¢) bDid you raise this issue by ﬁeaﬂﬁlsfia'pbst4conviction}ﬁixf'a

motion or petition for habeas corpus inra state trial = -
court? - Yes /x/ No / Y S

{d} If your answer to (¢) is ffea@; ééétéfthe_type‘of
motion or petition, the name and locaticn- of - the court

where the motion or petition was.filed, the result and date

of the court's decisign: Ho¥on %o dsmigs,motion for a new

trial.SEE DOCUMENTS FILED AND LODGED (but never returned )IN THE .

NEVADA SUPREME GOORY (i.d. EXEEZ® (8) }

‘(e) Did you receive_an evidentiary hearing on your motion .7 i

or petition? = Yes /_ /7 . No /X7 .

(£) pid you appeal from the_denial of'you;_motion.or

petition?” Yes /7  No /x/. R

{g) I1f your answer to (f) is "Yes", sfafe‘whethe:  ' T
this issue was raised in the appeal, Yes / / - 'Na / /,. = -

and state the name and location.of the court where the
appeal was filed, the case number and -the date of the o
court's decision {(or attach a copy of the -court's opinion .
or order): e L L )




- e e

(h) 1If your -answer to quastions {e}, (f} or (Q).is.PNo“, L
priefly explain: _ potitioner wag gut to court in the State-of .

Other Remadies

(i} Describe all other procedures (such as .,habééé':};o'rpﬁ's_ Sl
in the state supreme court, ‘administrative remedies, etc.) .

ou have u to exhaust your state remedies as to the:-
}.’ssue: Peﬁgioner filed & 1&_-11-. of Habeas Corpus in. the" Supreme.

Court -

of Nevada (case no.19625 )ra.‘..sihg all of the issues that are’reised in'.

this petition.fhe petition was denied, Ses exhibit (2) -court opinions: ..

C){1) Ground Three: Fetitloner was denied the affective asaibtance of goynael :-.:

because couneel failed to investi te t;ha‘

insanity at the time the acts were aomnd.f’ced.

(2) Supporting Facts: (without citing legal é.ut';id_rl't'? or .
argument state briefly the facts which support your claim.) .’

‘Oh 3=12-1983,Andre’ D. Boston, petitioner,15 years old was a._dnﬂ.tta'd 1into ’Ihgl'gbidé_mwl Coe
Center,by his farente,afier he was plcked up by the police for. peeping lnto a neighborts | .
window,and because they(his parents)wers concerndd after finding a series of letters descrmibing
, in detail,specific women and girls in the nelghborhovd,and from former neighborhoods,
that. petl tioner listed as potential vicilms to kidnap,rapa,and possibly nurder.The doctors
at: Ingleside Mental Health Center recognized that potitionsr had ‘Bericus menial problemd, ... .
and they stropgly felt that petitloner ne:ded further hospltaliration and revcomemded thaty. .. -
petitioner be sent to Camarillo State Hospitul.Zetltloner was not able to be transferred 88 .
scheduled becsuse there was problems in getting couaty facilities to evaluate him, so the
delays dragged on for several days,and three dags before the transfer date,potitioner ..
awal'ed.Petitionar parcnts talked petitioner into goiag baok into’ the hospital,During L
petitioner's stay he was on P.R.¥. Mellaril,and the last.week of Wls hospitalization,ke was -~
placed on mellaril 50 mg. HS..Petitioner was diagnoeis as a boy with a.severe disorder R
involving impulse control,poorly develbped conflicted guperego formation.the prognoais was - '
guarded.The history indicates that petltioner was vary aggressive and violentsand it was. RN
glven at.that time an impression of schi zophrenia.The dootors felt' that very strongly there = ' -
wab a danger that petitionert's impulaes will be acted on and not just fantasized.The Tl
doctor further stated that the danger will mimimize in a structured-seiting,and as petitloner. el
gots older and learns to rechannel his aggressive drives aad better.able to dedl with is. - -
emerging sexuality.The doctors thenm strongly racommended treatment in a’ facility cuch as. .
camarillo.The reccomendation was made to petltioner’s parents.On 5-16-1983;petitdoner -
was received et Camarillo State Hospltal.le remained there until:7-16-1983.After coming t0.°
the same gonclusions as the dootors at Ingleside Mental Qenter,the dootora at Camarillo -
stated that doctors at Ingleside bad informed them that petltioner was & timébomb. (Bee -
L _ —7a .

5 f:i~31§5;§}}'he¢.f§”?52 ;
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GROUND THREE CONTINUED: 4!? '

exhibly (B))After evaluating petitionar,the doctors at Camarillo stated that they

. balieved petitioner could benefit from their treatment on their Unit 17,8ad the range of
therapy(wide) and the activities on that program.As stated above,petitiloner remsined at
the hospital until 7-16-1983.The reascn for the discharge was not that petitioner had
completed thelr program,but that vetitionar'a femdly wanted petitioner home on hie
birthday which was the next day om 7-17-1983,Five monthe after petitioner wes taken out of
Camarillo State Hospital,he was arrested and oharged with the allegations contained in the
petition of case no.AﬁESGTQEcalifornia)and Nevada petition case no. XVI J28884.{(In support
of these facts see exhibit (B)).On July 26,1988,1n court after petitioner attorney =~ -
regloterad an the attorney of record,petlitioner handed his mttorney a motion %o diamiaa,and
58 motion for a plea of not guilty by reason of insenity.Oh the day of preliminary hesring
examlnation,petitioner discuesed with his attorney(in court)the faots supporting the motion
to diamies,and the motion for plea of not guilty by reason of insanity.Petitioner attorney
assured petitioner that he would Le representing both motions when the time was mppropriate.
Petltioner did not ses his attorney again until the day of jury selection for petitioner's
trial. (see exhibit (o)no.28)0n the day of jury selection for petitioner's trial,Petitioner
again discussed with his attorney the facts supporting the motion to diemiss und the motion
for plea of not guilty by reason of insanity.Counsel again assured petitloner that he would
ba ergulng both motions at the appropriate time.Trial commenced on September 12,1988.0n the
day of trial and everyday until sentencing petitloner urged his attorney to argue the  °
motlon to dismiss and the motion for plea of not guilty by reason of insanity.Counsel had -
in his possession from July 26,1988,pertinent information,umediocnl reporis,eto:,which

would indicate that petitioner was suffering from a mental disease at the time that the
acte were commltted.The naxe of the Hospitals,and the names of the examining peychiatrista
were contained in the information received by counsel.From July 26,1988,all through trial .
and on the day of sentencing,petitioner repentedly urged his attorney to argue and assert
yand to investigate the possibility of the defense of insanity.Despiie heving the evidenoce
which would have placed the duty on counsel %o investigate the possibiliy of the defense

of insanity at the time of the commission of the acts charged,counsel ignored the evidence
and the pertninent information in his possession,(see exhibit B)and the possibility of
insanity at the time of the commisslon of the agis were never sought to be investigated
and asserted.Therefore,councel deprived petitioner a a potentially meritorious defense.

GROUND FOUR: Petltioner was denied substantial due process in that the deferse was denled.
the right to & speedy trial. .

Pacts: Petitioner, a 16 years old youth,was formslly arrested by the State of Nevada in .
California on or about Dec, 9th,1983.Three years later,in October of 1986,the Nevada
prosecuting authorities and petitionsr appeared in court for extradition proceedings.Afier
a two weeks continuance in whicgh the Nevada prosecuting officlals were given an opportunity
to bring forth sufficient ldehtification evidence,the request was denied by the Califorpla .
Magistrate for lack of and insufficiency of the evidence to establish identificatlen.On or
about May 5th,1988,petitioner at 20 years of age Xiled a motion to dismiss the complsint
agaiost him ¥o the Juvenile District of the Eighth Judieal District Court in Nevdda #
Juvenile Div, Dept N. No. XVI J28884.In responase to the motion to dismlss the complaint
against him,the prosecuting authority in Nevada initiated extradition pruceedings at

Kern County Municipal Court. Petlitioner was thereafter exttadited from the stute of
California {o the State of Nevada and taken to trial.Before trial commenced, the state

of Nevada, Elghth Judical District Court denied the motion to dismiss for the denial of

the right to a sppedy triml, Petitioner argued in the motion to dismiss for the dénial

of the right to a speady trial the folloming: (a) peiltioner,at the age of 16,mas charged
with committing the alledged offenses. (b) petitioner,thiree montha before the dates of the
gdledged offenses had Just been taken ont of Camarillo State Hoaspital by bhis mother,despite
the dector's opinion to retain him. (o) After the firet extradition hearing in 1686 the
State of Nevada did not attempt to secure petitioner's person until & years later and after
petitioner motioned the court for release.If the prosecutiaog officials of nevada had pre-
vioualy requeasted extradition end provided the californie Maristrte with any Buf?icient
evidence that a dilligent and good faith effort of prosecuting this case would hive

| AA.Q'OO56§29




GROUND FOUR CONTINUED: 0 e

provided,they could have becn granted extrudition and extradited ihe petitloner as early

8B Oct, of 1904,0r anytime inbetween then and May of 1988. (@) Petitloner was never advised
by an attorney ¢f his rights to e fair defense.(i.e. investigation,subpeons witnesses,
discovery,view of the crime scenes,ete..) (e) Because so many years kave past,petltioner
cannot locate any witnesses in his behalf,petitioner cannot view the orime scene as it was _
then,petitioner cannot cross examine prosecution witnesses,and petitioner does not remember .
hizself what heppened back in 1953 on the dates in question because 80 much time passed. -
and back in 1987 petitioner suffersd from & mentel disorder/disease, {I) Pour faotors ape . .-
relevant to a consideration of whether denlal of the right to speedy trial aasumes due process
(or 6ih amendment)proportions; the length of the delsy, the reason for the delay, the - =
prejudice to the defendant, and the wniver by the defeadant. { <£e exhlbif D} :

STATEMENT QF EXHAUSTION &S TO GROUND. POUR;

T bave filed these issues,all.of themyon Hebeas Corpus to the Nevada Supreme Court.The -
court disimssed the petition for juriadictional grounds which S8till exist.(see exhibit

(a)

330
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(3) Statement of Exhaustion of State Remed;es ag. to i:;
Ground Three:

Direct Appeal

. ta} 1If you appealed from the judgment of conv;ct;on e
.did you raise this issue? - Yes / / No /X7 o

{h) If you did not raise this issue in your dlrect appeal: <
explain bnefly why you did not: _I was not Pro-ge an diregt |

Lie

.y R

A eal Y was a State Su rame Co }

on appeal never contacted me, never sent me any oapy cf g;;g£n4_nnﬂ;L
did not know thet ocounsel existed until after the appeal uas completed.
Post—Conviction Proceedings :

{c) Did you raise this iasue by means- of a post-can71ction‘ A
motion or petition for habeas corpus in a stata trial .
court? Yes / x/ No /[ _ 7 S

(d) If your unawef Lo’ (c) is ”Yes , state the type ‘of :
motion or petition, tha name and location of the’ court ..
where the motion or petition was filed, the result- and. date.;.'

of the court's decision- Qj,jgn o dismias, and Eetjﬂm cm-_- 2 _' :
writ of hgheag gorpus in the sjm‘,g s;;ngmg mrwh ' 5 ..

{e} Did you receive_an evidentiary hearlng on your motion -
or petition? Yes /7 No /3 7 _ .

-(f) pid you appeal from the_denial of your motlon or-
petition? Yea / 7/ No /x 7 .

(g) 1If your answer to (f) is “Yeé” state whether -
this issue was raised in the’ appeal, Yes / /. ‘Wo / /¢
and state the name and lecaticn of the court where the - . -
appeal was filed, the case humuer and the date of the .°
court’s decision for attacb a copy of the court's opinlon

or order):

sz-s | 'R-s.-'v. %a_?_
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o ®

{h) If your answer to guestions (e), (f} or (g):is "wo",

hriefly explain: Sce anawer to {(b)

Other Remedies

(i) Describe all other procedures {suchjas”habeas;qdrpus'
in the state supreme court, administrative remedies,.etc.)
you have used to exhaust your state remedies as tﬁithei_;j

issue: wam,ﬂmmmm—— :
cJmaJﬁm¢ﬁJ$unwmeJmnnﬂ*Jﬂmhﬂmnﬂ;duwdsaﬁtihﬁjkniihxkn#;ﬁ_:é;}‘-1,
surisdiotional grounde shich abill oxiste See Bxh. (a) A

15) Have all grounds for relief raised in this petition bean“presaniéd;:.
to the highest state court having jurisdiction? . AU

Yes /X7 No /7 -

1§) 1If you answered "No" to question 15, state which grohndsfb&ve:not,
been so presented and briefly give your. reason{s) for not present-.

ing then:

17) Have you previously filed any type of petition, application or
motion in a federal court regarding the conviction under attack?
Yes / ¥/ Mo /_ 7. 1If “"Yes", state the location of tha court,
the type of proceeding, the issues raised, the result and the date

of the court's decision for each patition, application or motion
filed: This court received a Petiton for writ of Habsamy Corpua,. but the

Wrlt was dlsmissed on exhaustion grounds becsuse petltioner's direct appeal

was &t that time still pending, €388 no, CV-5-99-103 FMP (r33)

roN
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18)

I

wherefore, petitioner prays that the court grant him such.relief to
which he may be entitled in this proceeding. ~

Do you have any petition, application, motion or appeal now pend-
ing in_any court ragarding the conviction under attack? = - -

ves /7 No /x/. If "Yes", state the name of the-court-and o

the nature of the proceeding: :

Were you represented by an attorney at aany time during ghejcourse“f'
of your arraignment and plea, trial (if any), sentencing;, appeal .
{if any), or during the preparation, presentation of consideration
of any petitions, motions or ‘applications whigch_you filed with
respect to this conviction? Yes /X/ No /. /. If. "Yes",

gtate the name(s) and address(es) of any such attorney(s), the
proceedings in which you were 3o represented and whether said
attorney(s) was/were of your own choosing or if appointed by the
court: a attorney was court anpointed. John Fapden .He yapresagcented me

durine arralgnment, trial #nd genioncing,State Fubilo Defender ‘veprosented
me on &ppeal. ' : - e '

(Attorney's. full address and
telephone number.)

DECLARATION UNDER PENALTY OF PERIURY

The undersigned declares under penalty of perjury that he is the
petitioner in the abovae action, that he has read the above pleading
and that the information containad therein is true and.correct.

28 U.S.C. §1746. 18 U.S.C. §1621. T e

pxecuted at LT - Tlg Teharhap £ on T-. ., 19 g

{Location) (Date}

P =

_.(Signature}.
=10 o
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Signature of Attorney (if any! SIgnature of Petitioner
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IN THE SUPREME COURT OF THE STATE OF NEVADA

'ANDREE DUPREE BOSTON, - Né};lgozs
Petltioner, R

vS. .
ATTORNEY GENERAL OF THE STATE OF

NEVADA, THE HONORABLE BRIAN
HMcKAY,

DEC 2 71888

Respondent.

VSt P NP gt S et Nt M S e S

ORDER DENYING PETITION

FOR A HRIT OF HABEAS conpus

This is a proper person petii:ion for a writ of habeas
corpus. We note that petitioner is presently incarce'ated :fo a

correctional institution in Tehachapi California. =

Pursuant to Article- 6 aection 4 of the Nevada-_.-
Constitution, this court may’ issue writs of habeas oorpus onlyf
an behalf of persons actually held in custody within this:
stata. Similariy, Articla 6, aection 6 of the Nevada:
Constitution authorizas the . district courts of this state to;
issue writs of habeas corpus in favor of persons actually held.
in custody in their respective districts only. - Becausef

.petitioner is not incarcerated. within tha State of Nevada fhof
district courts of this state lack jurisdiction underzﬁﬁ§.

Chapter 34 to grant the relief€ requested in this petition..ESec‘

Nev. Const. art. 6 § 4 and 6;° Marshall V. wardan,.as Nav. 442
434 P.2a 437 (1967). Accordingly, ve deny this petition.;"

It i3 so ORDERED.

FILED
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NEVADA

FTENl

BRIAN McKAY

Attorney General

STUART J. NEWMAN

Deputy Attorney General
Criminal Justice Division
Herces Memorial Building
f Capitol Complex

Carson City, NV 89710
(702) 687-4170

Attorneys for Respondents.

IN THE UNITED STATES DISTRICT counr
FOR THE DISTRICT OF NEVADA '

ANDRE BOSTON, Case No. CV-§-90-455-LDG(LRL)’

Petitioner,

)
}
} e N
vs. C) MOTION 'I'O DISMISS PETITION
.} '{FOR WRIT OF HABEAS CORPUS:
WILLIAM B. BUNNELL and BRIAN )
)
)
)
)
)

McKAY,

BY A PERSON IN STATE CUSTODY

Respondents.

Respondents, by and. through counsel, BRIAN McKAY Attorneyiffj
General of the State of Nevada,'respectfully mova this Court tof

dismiss the petition for writ of haheas corpus filed herein. -
on August 2, 1990. This motxon ls "based on’ Rules 4 and 11 of ™
the Governing Section 2254 Cases in the United States Dlstrict
Courts, Rules 12(b) (1) and- (5) of the Federal Rules of Civil .

exhibits in support of motioh Eo diemiss; end&the exhibits

is not in the custody of . he reapondents and that he has failed:_{ﬁ{

- :537
/AA 000571

This motion is made pursuant. to-the order of this Court entered"ai

Procedure, the accompanying points-and autho;itzes. the index of [

themselVee. Respondents specifically allege herein that Boston' S
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to exhaust all state remedies as to all issues raised in the
petition. In order to clarify the record, Ehé reépon&ents
reiterate that an answer is not being flled at thls time.
Should an answer be required, the reapondents will rely upon tse

exhibits submitted in support of the mot;on to dismiss, as well

as any additional exhibits.

POINTS AND AUTHORITIES

I. STATEMENT OF THE CASE

On August 2, 1988, petitioner Andre D. Bospoq'ihe:eihafter
BOSTON) was charged with burglary, lewdneséihith,agminor'wi;h'
use of a deadly weapon, assault with a deédiy_weapdn; béftéry
with intent to commit with use of a deadlf-weapbn, %iﬁét dégree
kidnapping with use of a deadly weapon, seven (f) Eouﬁts of
sexual assault with use of a deadly weapon, robbery with use of
a deadly weapon, and attempting to dissuade a victim or witness
from reporting a crime with use of a.deadly weapon. (Exhibit
A). Following a jury trial, BOSTOMN was found guilty and
sentenced to serve fourteen {14) 1ife‘sentences and ninety-two
(92) years in prison. (Exhibit B). |

Following his direct appeal to the Nevada Supreme Court, an
Order Dismissing Appeal was issued by the Nevéda Supreme Court
on October 24, 1589. {Exhibiﬁ E). - '

Subsequent to the conviction, bqt prior to the filing of
the Order Dismissing Appeal, BOSTON filed a pro per petition for
writ of habeas corpus in the Nevdda'Supremé Court. (Exhibit Ff.
On December 27, 1988, the Nevada Supreme Court entered an order
denying that petition for writ of habeas corpus. (Exhibit G).

in that order, the Nevada Shpreme Court noted that BOSTON was

-2-
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presently incarcerated in a correctional . inétitution in

Tehachapi, California. Because he was not 1ncarcerated w1thin

under NRS Chapter 34 to grant the relief rgques;gﬁ. See Exhibit
G. | '

II. STATEMENT OF FACTS -

The facts relating to the underlying crimes aré taken fréﬁ
the respondent's answering brief on direct” appedl._ In addition,
respondents will supplement these facts with the facts germane-'
to the motion to dismiss. |

On the morning of October 1, 1983, at abéuf 4}?0_a.ﬁ.!_at
5010 Reno Court, Las Vegas, WNevada, twelve'yéar-ﬁlé Kaﬁhléén
Kukal was peacefully sleeping in her bedroom. She awcke and
noticed her cat was not on her bed. (Exhibit H, pp. 156~157).
She saw a man in her doorway who, after cloesing the door, came

toward her and placed his hand over her mouth. (Exhibit H, p.

H, pp. 157-158).

She heard him over by her dresser, and then by the side of
the bed where she felt his hand move along51dé thé.side of.he;_
thigh, under her nightgown. (Exhibit K, p. 158). As his hand
i approached her vagina, she moved away and sat up. . (Exhibit H,
p. 159). He placed & knife against her thréét,‘told hexr to 1ié
back down, and placed the covers over her héad~again. (Exhibit

H, P- 159’ .

-3-
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the State of Nevada, the Nevada Supreme COurt lacked ]urzsdxction'::

157)., He pushed her down onto her back, placed her bed covers-“-

over her head, and told her that he would be gone scon. (Exhibit -

Once again he put his hand on her thiﬁﬁ;.she:agaih moved. I

away when she heard a noise that caused her attacker to move | .-
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toward the door. (Exhibit H, p. 153). He told Rathy to lie’
still and went toward the door., (Exhibit H, p..150}.. Kathy
then yelled, "Barb" (her mother's name). The intruder told_hér :
to "shut up®, and Kathy's mother called out her ngmé'“xgthjfl |
(Exhibit B, p. 160}, Her mother tried to push the déér.opéh,'f
but the intruder was pushing back on the door to'&eép it dléséd.'
(Exhibit H, p. 161). L

The door suddenly flew open, and the man flashed hls kn*fa |
in Barbara's face. (Exhibit H, p. 1B5. This caused Barbara to
draw back as the nude man ran by her,.through the famz;y::qgmﬁ;‘
and up onto the kitchen countar in front of the opén7kitcheﬁl‘
window. {Exhibit H, pp. 185-186). He crouched on: the kitchen.
counter loocking back at the shocked mother, (Exh:b;t H p.
186) . When she screamed and started toward the attacker he fled
through the open window. (Exhibit’ H, pp. 186-187). She 1ate: ‘
found out the kitchen window sereen had been rémoved"aﬁd;thé{;
items usually found on the window sill were on the paﬁiovoﬁtsidé
the window. (Exhibit H, p. 187). | "

When Barbara heard Kathy call her name, she turned @ﬁ.the
hallway light, illuminating the géheral area. (E#hibit H, p.
185). Both Kathy and Barbara identified the defeﬁdant. in
court, as the man who had entered their house on October 1,
1983 (Exhibit H, pp. 1646, 194). Barbara also testlfied that
she later found out that a knife was missing from. her house
after the intrusion. (Exhibit H, pp. 200- -201). _

Later that year, on Novémbér 14, 1983, sixteen year old
Angela Kukal was walking to the bus stop, from the same ‘house on

Reno Court, on her way to school at about 6:30 a.m.. IExhlblt H,

T
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pp. 203-205). As she reached 5070 Reno Conrt, a iman jumpéd out
at her from the bushes wearing camouflage pants, a black bandana
with white stars on it which covered his face below h;s eyes.
He was brandishing a knife. (Exhibit H, pp. 204 205}. Angela.
tried to scream, and the man told her to "shut up; As she |
tried to run away he grabbed her, put the knife to he: throat
and dragged her into the bushes. (Exhibit H, PP. 207 208) -

The attacker then told her to take her pants off as he had
her lie down on the grass. (Exhibit H, p. 208). He also told
her that he would kill her if she did not do as he said.
(Exhibit H, p. 208). As a result of this threat, she pulled her
pants and panties down to ‘her mld-thlgh and he touched her
vaginal area. Suddenly, a garage door opened and a man walked
out of his garage. (Exhibit H, pp. 208-209). He told her to
get dressed, that they would have to leave. (Exhibit H, p.
209} o |

He put tape over her eyes and had her run down the street

with him. (Exhibit H, p. 209). She left behind her Holt.

geometry book and a folder. (Exhibit H, p. 21b).:1@eanwhile,
Richard Forsberg, the man who had opened his garég?’d@or;-
observed thls man kneeling‘over Angela, had gone lﬁﬁé.théjhoﬁse
to call the police. (Exhiblt H, pp. 281~282) Whéh he réturned,
they were gone. (Exhibit H p; 232) The attacker had taken
hér to the Newport Cove Apartmgnts, had her $1t down in a cement
block area, and laft to get hls‘bér. (Exhibit 8, p. 211).
Angela was able to pull tﬁg téée off, but £hé ﬁefend&nt_.

feturnad and told her not to do that or he Qonld kill her. .- -

(Exhibit H, pp. 211-212). He then retaped her eyes and coveied
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her face with his bandana. {Exhibit H, p. 212). He took her to
his car, put her in the back seat, and drove off. (Exhibit ﬁ,.
p. 212). Subsequently the police arrived, recoﬁgred;the ggometrf
book and folder, and established a command center af.ﬁngeléfsf:
house. (Exhibit H, pp. 191~192, 303). L

By looking down underneath the tape, Angela_w&s able £§ gég
the interior of the car. She noticed the car'had-twd dqb;s; :
bucket seats, a stickshift and a bluish-green interiéf.v {E*ﬁiﬁit
H, pp. 212-213). During the ride the attacker askéd_hei'ifAéhe
had her bedroom broken into about a month eariier,naﬁd-if she .
was a virgin. (Exhibit H, pp. 213-214), She:denigd“e;pqr;enéing
a break-in and admitted that she was a virgin. fEﬁhibiEIH, D.
214) . | R

He drove to a desert area,xforced her to take-her clothes
off and climb into the back seat. He then_fbiloﬁgd suit.
(Exhibit H, p. 215). She was positioned with her head on the
passenger side of the vehicle and'her feet on.the driver's side jfﬁ
of the vehicle. (Exhibit H, p. 215). He put his penis intoiﬁer
vagina, without her consent. (Exhibit B, p. 215). As it hurt
Angela very badly, she put her feét against the car's back
window and broke the back window. (Exhibit H, p. 216)., After
he removed his penis, Angela ﬁas bleeding-f;om the Vaginal area,
and he had her clean themselves off with. Rleenex tissues. After |
doing so, she dropped the tissues on the floor of the car;
(Exhibit H, pp. 217-218), He then forced her to perform oral
sex on him, without her consent. (Exhibié.ﬁ.-p.'218). After
this act of forced oral sex, they left the.area} "{Exhibit H, p.

218) . He got into the front seat and drove, while she remained

~6- - L 3A2 )
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helpless and unclothed in the back seat. (Ekhibii B, p. 219;;‘
They drove to a residential area and stoépéd _ He'disrobed't
again, climbed into the back seat and put his penis 1nto her
vagina, without her consent. (Exhibit’ H, p 221) _ -

After esngaging in this sexual 1ntercourse, he forced her tov
have orzl sex with him again. (Exhibit H,vpp 221 222) After'
this act of oral sodomy, he told her that she waa an exper:enc-d
woman", and again put his penis into her vaglna without her
consent. (Bxhibit H, p. 222}, He then got into the front seat,.
clothed himself, threw Angela's clothes back to her and:told her
to get dressed. (Exhibit H, é._222). Hle also told'ﬁer ﬁhat'he
had driven by her house and hau seen pclice cars, and that he
had also driven by her school and seen a securlty guard
{Exhibit H, p. 222}. He said he couldn t drop her off at elther
place, and that maybe he should drop her- off in the desert or
keep her in a little house just to keep. {Exhlbit H, p. 222}
Terrified, Angela kept belllng him .she did not want to die and

that she did not care where he dropped her off. .(Exhibit;ﬂ,-p.
222).

He drove for awhile, then stopped and had her disrobe
again, crawled into the back seat and forced her to have sewual
intercourse again. (Exhibit H,;p. 223). He told he;;to.act
like she was enjoying it, althéhgh shg could not.  (ExhiB;t H;
p. 223). Arfter finishing, he-drove for awhilg‘anﬁ_tald hé; he
was not sure whether he should kill-her or not and;thaf he had
to make a phone call. (Exhxbit H, p 223). .He'étopée& the cér,
got out and returned about a mznute later, whlle Angela stxll :

had the tape and bandana over her eyes, (Ethb;t H, p. 224).
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