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August 2007

Mr. Andre Boston
P.O. Box 689
Soledad, CA 93960

Dear Mr. Boston:

On behalf of the faculty and staff at Coastline Community College, 1 want to
congratulate you on making the Honors List for the 2007 Spring Semester. This
achievemnent recognizes completion of at least 6.0 to 11.9 units (excluding summer) in
courses awarding letter grades and in which 2 GPA of 3.75 to 4.0 is earned.

The attainment of honors at Coastline is especially impressive in that most of our
students are not attending fulltime and are often balancing work, family, and
educational commitments. Your accomplishment is due to your effort and dedication.

Again, congratulations and I wish you continued success in your academic pursuits. We
hope you will continue to Jook to Coastline Community College for help in achieving
your educational goais.

Sincerel

7. j’,

Nancy S. Jones
President, Academic Senate

/ko

N COAST COMMUNITY COLLEGE DETRIH
Bonrd of Trustees: Mary L Ranbuckle, Wolter 6. Howold, fim Mateno, Jerry Potterson, Amnondo . fuiz, oed Pout Bunch, Studet Teustee = Chancelor: Kenneth D. fohusias, B0, d - 5
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. 11460 Wemer Avenue
Fountain Valley, CA 92708-2597

‘ CO COLLEGE L. - President; Ding-Jo H. Currie, Ph.D.

Apnl 29, 2005

Mzr. Andre Boston
P.O. Box 689
Soledad, CA 93960

Dear Mr. Boston:

On behalf of the faculty and staff at Coastline Community College, | want to congratulate you on

making the Honors List for the 2004 Fall Semester. This achievement recognizes completion of at
least 6.0 to 11.9 units (excluding summer) in courses awarding letter grades and in which a GPA of

3.75 to 4.0 is earned.

The attainment of honors at Coastline is mpeciaﬂy impresgive in that most of our students are not
attending fu]l-timc and are o&en l:ala.ncing wox}z, famjly, and educa’dcnnal commitments. Your

accomplislnnt is due to your effort and dedication.

Again, congratulations and I wish you continued success in yout academic pursuits. We hope you
* will continue to look to Coastline Community College for belp in achieving your educational goals.

Sincerely,

Margaret
President, Academic Senate

ko

_‘ COAST COMMUNITY COUEGE DISTRICT @
Bord of Tnsfees: Georpe €. Biowm, Wokes 6, Howwid, by Patirson, Amuio . Rz, Shdent Tnstes » Chancelo: Keneeth D, Ygesias, E0D. e
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Official Report of Test Results
TESTS OF GENERAL EDUCATIONAL DEVELOPMENT

of the

GENERAL EDUCATIONAL DEVELOPMENT TESTING SERVICE
OF THE AMERICAN COUNCIL ON EDUCATION

Naime of Examinge:

BOSTON. ANDRE DIV IPRFF
Last First Middle
Address: . 0. Box 1902-B Reported To:

Tehachapi, CA 93581

Phone Number:

Date of Birth 1-11-61 Test Formal __English Date Reported

Social Security Number (RIS

Percentile
Siandard  Rank ior
Test Date Form Score U3,
" Test 1: Wiiting SKIIS TES -vvvvsrnenneerearerinanaes 6-4-84 MR 47
Test 2: Social SWAES TESL .- ... eoereeerenmreraaensees 5-17-84 MO 49 47
Test D Science TeSt . ..o o i e 2-24-84 MQ 49
Test 4: Inepreting Literalgre and ihe Ats .. _......ooue.o o 5-15-84 MQ 2 32
Test 5: MAIhematics TES! - .- .v o vueeceeoromaremreeeaannss 6-6-84 MR 45 23
Tolal 239 XX Passed®
Slandard Scove .
{Copies of this repon can be abtained lrom the center isted below.}  Average: 47 _ Failed”
The scores on this teport are the Signature of Chiet Examiner:
highest scores achievedg by the .
examinee and not necessarily the most R OF JUsT
recent. If retest scores are lower than Name of Center: - HALL ICE
scores previously achieved, the retest
scores are nol reported. Phone Number: 8 1§ ) _855-5518 -
Hacienda La Puente Adult Education
AddreSS of Center: 2' 1 M. Temp le » Room 808
Cener
Identification Number {if required) Los Angeles, CA 90012 @
F 3000071050 i Nate- 2-18-9% 17¢
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Em(’gency Managemen,lnstitute

This Certificate of Achievement is to acknowledge that
ANDRE' BOSTON

has reaffirmed 2 dedication to serve in times of crisis through continued
professional development and comypletion of this course:

1S-00005.A
An Introdaction to Hazardous Materials

Issued this 10th Day of September, 2007

Ci Lawrence, PhD
Slﬁeﬁml{dﬂ"

INLCE] FEMA Form 331, Dowber 05 | -
- ——— T b & |

.Emergency Management Institute |

FEMA

This Certificate of Achievement is to acknowledge that
ANDRE BOSTON

has reaffirmed 2 dedication to serve in times of crisis through continued
professional development and completion of the independent study course:

1S-00008
Building for the Earthquakes of Tomorrow

Issued this 13th Day of June, 2005 4 f
/ Stﬁhm G. Sharre

[ 1.0 CEU i Director, Troining Division

o

139
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Eme’gency Managemen’lnstitute

e R L TR i) ks

This Certificate of Achievement is to acknowledge that
ANDRE BOSTON ..

has reaffirmed a dedication to serve in times of crisis throngh continued
professional development and completion of the independent study course:

1800002 o

Emergency Preparedness, USA
/ St%hen G. Sharre

1.0CEU Director, Training Division

Lssued this 17th Day of August, 2005

Emergency Management Institute

This Certificate of Achievement is to acknowledge that

ANDRE' BOSTON

has realfirmed 2 dedication to serve in times of erisis through continued
professional development and completion of this course:

15-00010 ' ;
Animals in Disaster, Awareness and Preparedness . i

Issued this 17th Day of Sepiember, 2007

z Lawrence, PhD
Lepenaiesndent

Page 1127 AA 000831
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Emer&ncy Management Rnstitute

—

This Certificate of Achievement is to acknowledge that

'ANDRE' BOSTON
has reaffirmed a dedication 1o serve in times of crisis threugh continued
professional development and completion of this course:

15-00120
An Orientation to Community Disaster Exercises

Issued this 17th Day of September, 2007 A

Lawrence, PhD

Superintendens

Emergescy Managemnent Ingtitute

FEMA Form 1631, Octobeer 45

R
b

Emergency Management Institute

FEMA

This Certificate of Achievement is to acknowledge that

ANDRE' BOSTON

has reaffirmed a dedication to serve in times of crisis throngh continued
professional development and completion of this conrse:

1500011
Animals in Disaster, Community Planning

Issued this 17th Day of September, 2007

Rwperiniendent

Emergeaty Management 1asicue

FEMA Form 16-11, Ocaber IS

Lawrence, FhD
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Emergency Management Institute E
. _ . )
= - SRS = ;-
This Certificate of Achievement is to acknowledge that :‘
¥
ANDRE' BOSTON |
L]
has reaffirmed a dedication to serve in times of crisis threugh continued X
professianal development and completion of this conrse: i
N f
i
1S-00230 i
Principles of Emergency Management !
i
i
Issued this 1st Day of October, 2007 - i
. Lawrence, Phy |
Swperinterdent :
Emergency Maragoment lostinee |
- FEMA Fous 1621 Octaber 8 ,
;
. )
Emergency Management Institute !
. 1
FEMA .:
This Certificate of Achievement is to acknowledge that :
ANDRE' BOSTON :
has reaffirmed a dedication to serve in times of crisis through continoed \
professional development and completion of this course: . 1
1S-00139 :
Exercise Design ) ;
/ 1
i
. : 1
Issued this 1st Day of October, 2007 ph Lawrence, PhD | !
Sepurimicndcnt !
Emetgenty Masagement Institaic ’
5 ETY FEMA Foom bi- 31, Orabes o | |
J¥2
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Emergency Management Institute

This Certificate of Achievement is to acknewledge that

ANDRE' BOSTON

has reaffirmed a dedication to serve in times of crisis through continoed
professional development and completion of this course:’

IS-00235
Emergeacy Planoing

Jssued this 15t Day of Ociober. 2007
N C Lawrence, PhD

Superissendent
Emergenty Masagement lostitute
A OEH : FEMA Farm K-31, Qraper 85
Emergency Management Institute .
;
1
|
This Certificate of Achlevement is 10 acknowiledge that :’
ANDRE' BOSTON
has reaflirmed a dedication to serve in times of crisis through continued
professional development and completion of this course:
1S-00111
Livestock in Disaster )
Issued this 17th Day of September, 2007 -
s % of Sep Cbythz Lawrence, PhD | -
Superinienelent
Emergency Management Englitane
+G-OEH FEMA. Farmn 03t Crmiees 00 ,:
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Em‘gency Manageme:’lnstitute

This Certificate of Achievement is to acknowledge that
ANDRE' BOSTON

has reaffirmed a dedication to serve in times of crisis through continued
professional development and completion of this coorse:

1S-00275
Role of the Emergency Operations Center

in Community Preparedness, Response & Recovery
issued this 18th Day of January, 2008

1.0 CEV

O o T

This Certificate of Achievement is to acknowledge (hat
ANDRE' BOSTON '

has reaffirmed a dedieation to serve in times of crisis through continved
professional development and completion of this course:

1500301
Radiological Emergency Response

Tssued this 18th Day of January, 2008
’ C Lawrence, PAl>

Supertniendes
Emcspenry Mansgemem Lastitule

1.0 CEV

FIEMA Form 16-1], Ocirbey &5
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This Certificate of Achievement is to acknowledge that
ANDRE' BOSTON '

1

:

has reaffirmed a dedication to serve in times of crisis through confinned :
professional development and completion of this course: I

f

IS-00279
Retrofitting Flood Prone Residential Structures

Issued this 18th Day of January, 2008
C Lawrence, PhD
Superimteradent
Emergency Minagemess lasinae

1LOCEU ,
FEALA Fars Mo, Oowbn 5 | 1

Emergency Management Institute

FEMA |

This Certificate of Achievement is to acknowledge that
ANDRE BOSTON

has reaffirmaed a dedication to serve in times of crisis through continued
professional development and completion of this course:

- 15-00386
Introduction to Residential Coastalt Construction

Issued this 25th Day of February, 2008
Lawrence, PRD

Superimtendent
Emcgoency Maagonen Instinge

14CEU

FEULA Form 16 L Qb B
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Emergency Management Institute |

1
£
1y
i
|
l.
I
:
Hl

This Certificate of Achievement is to acknowledge that

ANDRE BOSTON

has reaffirmed a dedication to serve in times of crisis through continued ;
professional development and completion of this course: |

1S-00346 !
Hazardous Materials for Medical Personnel :

Issued this 25th Day of February, 2008

LOCEU

FEMA |

This Certificate of Achievemenl is to acknowledge that .

ANDRE' BOSTON

has reaffirmed a dedication to serve in times of crisis through continued
professional development and completion of this course: !

15-00003
Radiological Emergency Management }

this 10th Day of September, 2007 L
fssued this y of Seple d){’kz Lawrence, PhbD | -
snpuinlm_dem -

e

By Manag

LOre1d + m!n__l:ll.&ﬂwl‘i

&-27
746
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Emerg&ncy Management l,stltute

This Certificate of Achievement is to aclmowledge that
ANDRE' BOSTON

has reaffirmed a dedication to serve in times of crisis through continued
professional development and completion of this course:

15-00244
Developing and Managing Volunteers

Issued this 10th Day of Jaruary, 2008 —t—
C Lawrence, PhD
Superimn_dcm

Locey T FEA Farm 1638, Okctaler 85

Emergency Management Institute

FEMA

This Certificate of Achievement is to ackpowledge that

ANDRE' BOSTON

bas reaffirmed a dedication {o serve in times of crisis through continued
professional development and completion of this course:

15-00241
Decision Making & Problem Solving

Issued this 10th Day of January, 2008

z Lawrence, PhD
Superintendent
e - Pt

QA CEY PEMEA Forwr o)L Ovvober 5

WY
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Staff Sponsor

_,_____._‘________;‘___._ .

J."SELVIDGE

Staff Coordinators
M. CASACCA

C. PEREZ
R. CAUNTAY
J. HOLGUIN

K. EnG
T. HERNANDEZ
T. DUGAN

A, ANDERSON

Executive Officers

D. CONNOLLY

Presidemt

H. L. FINNEY
Vice President
L[]

D. LAM
Secretary
E. NAVARETTE
Vice Secretary

W. SIZEMORE
Treasurer

K. BLEVINS
Commitiee Coordinalor
»

A. JACKSON

Sergeant-at-Arms

D. ARMSTRONG
Community Affairs

- ====-MEMBERS: ANDKPPLIGANTB

FATHERS BEHIND BARS INMATE ACTIVITY GROUP

MWTHERS BEHI

An Inmate Activity Group—Cenirdal Facility,

BARS

ectional Training Facility

P.O. Box 686, SOLEDAD, CA 93960 Tel: (831) 678-3951 FAX:(831) 678-4910

Date: May 11, 2005

To: ALL CENTRAL FACILITY FATHERS BEHIN]) BARS

From: JOLEE SELVIDGE, CC-III
Sponsor - Fathers Behind Bars Group
Holiday Festival Coordinator
CTF -Central Facility

Subject: APPOINTMENT OF HOLIDAY FESTIVAL COORDINATOR/

FATHERS BEHIND BARS GROUP MEMBER

This memorandum is to inform all Fathers Behind Bars members and applicants
that due 10 the groups new mission, effective immediately, André Roston, is
officially the CTF Central Facility Holiday Festival Coordinator, and is also an
official member of the Fathers Behind Bars Inmate Activity Group.

PREVIOUS EXPERIENCE:

When Friends Outside, Monterey County closed their doors in 2001, the Warden
through the Associate Warden-Central Facility appointed inmates H.1.. Finney and

tradition. Accordingly, Mr. Boston was contacted and served as the CTF North/
South Facility Holiday Festival Coordinator in 2001, under the direction of CC-I
Leo Hunter and myseif.

Since his arrival at Central Facility in 2002, be has worked with the Fathers Behind
Bars Group in the same capacity.

OFFICIAL DUTIES:

In his official capacity, Mr. Boston will serve as Co-Festival Coordinator along
with Coordinator H.L.. Finney, and will work with the CTF North and South
Facility Fathers Behind Bars Groups through their Executive Body, Myself, the
Staff Coordinators, and other Administrative Staff Members in-order to assare the
overall success of this Tri-Facility event.

Thank you for your continuons efforts and support.

SELVIDGE, CC-111
- Fathers Behind Bars Group
Holiday Festival Coordinator

CTF -Central Facility

CC: W. Hill, Associale Warden-Central Facility
Central Factlity FBB Group Coordinators
North and South Facility FBB Group Sponsors, Cootdinators, & Group Presidents

i

|
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P ifetime Humanitavian Award |
for Gutgtanding Ser

presented to:

Andre D. Boston

The Correctional Training Facility Men’s Advisory Council (MAC) is honored to present
this Lifetime Humanitarian Award for outstanding dedication and service to humanity
to Andre Boston, D-03868.

This award is in recognition for exceptional service, volunteer commitments, and
professionalism. It is-with genuine pleasure that we present this award as a token of our

" . appreciation for your unselfish dedication to giving back to the community, incinding
victin/offender reconciliation, and education. Also, for ycu deep concern for bring about

an environment of independence, and freedom from violence in the lives of families of
prisoners.

You have earned our deepest gratitude and respect by doing this...and for committing
yourself to help children build playgrounds and not prisons.

On behalf of the entire general population, the Men’s Advisory Council proudly bestows
this Lifetime Humanitarian Award on Andre Boston, Children's Holiday Festival
Committee Chairman — North Facility Men’s Advisory Council President, this fiftcenth
day of December, in the year 2001, at Soledad, California, in the County of Monterey.

"H.L. Finney, Assidtafit Directqﬂ'

Children’s Holiday Feslival
Correctiona) Training Facility

Co-Sponsor
Children’s Holiday Festival
Correctional Training Facility

Page 1149

\!
Bobo Fuimaono, Director
Children’s Holiday Festival
Correctional Training Facility

Z ol ———
olee Selvidgefc-ll
Sponsor
Children’s Holiday Festival,
Correctiona! Training Facility
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STATE OF CALIFORNIA % DEPARTMENT OF'EL‘T!ONS AND REHABILITATION
CDC-128B

NAME and NUMBER BOSTON, A. D03868 EW236U

“TRUST” was the theme this AVP mini-workshop centered around, and the exercises were all geared toward
developing the foundations of trust.

[ observed twenty-nine (29) participants of 2 2-hour Alternatives to Violence Project (AVP) follow-up class heid Monday,
November 27, 2006. 1 viewed the men interacting with all ethnicities. Each enthusiastically engaged in all exercises

- ~togethier; which-wére-provided by. Linda McCue and:Robin Keeler. (accredited AVP facilitators from-the community). Mr. . ..
BOSTON is to be commended for his voluntary participation within the gioup; Tor ‘his” individual contribution to
promoting a peaceful non-violent programming environment and for his continued interest in the AVP program. There
were no bystanders ~ and cach participant looks forward to this experience. Mr. BOSTON was an interactive parficipant,
radiating positive energy and exuberance. The AVP/USA program will change your life daily as different or difficult
situations arise. AVP's goals are to educate and publicize the transformations that can happen as a result of the
workshops in which all participants are actively involved.

'Ki&nuka ‘ o Cigﬁap/

Criginal :  Central File . Kramer
ce lamate Associate Warden’s Secretary Associate Warden
Correctionat Training Facility Correctional Training Facility
DATE 11/29/06 Alternatives to Violence Project (AVP) LAUDATORY CHRONO
STATE OF CALIFORNIA DE:P;\R'IMENT OF CORRECTIONS AND REHABILITATION
CDC-128B
NAME and NUMBER BOSTON, A. DO3868 EW236L

Mr. BOSTON voluntarily contributed 21 hours of his time, during a two-day pesiod, in the Alternatives o Violence
Project (AVP) Advanced Workshop, conducted on February 5 & 6, 2007. The AVP Program is an internationally
recognized program designed to empower people to lead non-violent lives through affirmation, respect for all, community
building, cooperation and trust. Workshop elements included principles of cooperation with coworkers, developing
listening skills, promoting communication skills, as well as developing tools for stress and anger management. The goal
of the Advanced workshop is o build on the skills and attitades that lead to fulfilling and crime-free lives developed m the
Basic workshop, aliowing a deeper look at aspects of violence such as stereotyping, fear and anger. Inmates completing
the Advanced workshop may participate more than once in the Advanced and the Training for Trainers workshops. The
Advanced workshop builds on communications, cooperation, problem solving, and related topics such as gender issues
and forgiveness. Mr. BOSTON is to be commended for successfully completing this AVP Advanced Workshop and his
individual contribution to promoting a peacefu), non-violent programming environment at the Correctional Training

Facility.
p ti

Criginal : Central File A. Edgar Noted: X _éisk
cc :  Staff Sponsor Facilitator Associaie Warden (A)

Inmaete Alternatives to Violence Project CTF-Central Facility
DATE 02/06/2007 (LAUDATORY CHRONO CTF-Ceniral Facility) GENERAL CHRONO

175
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STATE OF CALIFORNIA DEPARTMENT OF CORRECTIONS AND REHABILITATION
: CDe-1288

NAME and NUMBER BOSTON, A. - D03868 EW236L

On June 27. 2007, Mr. BOSTON attended a self-help seminar organized by -the Fathers Behind Bars Group at the
Correctional Training Facility, Central Facility. The seminar was conducted by a staff attorney. for Legal Services for
Prisoners: with- Children-(1.SPC);- Cassie ‘M: Pierson ‘and-Larry-Braynen, the employment administrator-of-the-Northemn -
California Service League (NCSL). In this seminar, inmates leamed valuable information conceming their legal rights
during and afler incarceration, as well as services available to provide assistance to them in their respective communities.

Me. BOSTON is to be commended for his voluntary participation i this informative seminar,

The Legal Services for Prisoncrs with Children, located at 1540 Market Street #490, San Francisco, California 94102, is
an organization of dedicated volunteers that provide advocacy and support to prisoners and their familv members. The
Northermn California Service League, located at 28 Boardman Place, San Francisco, California 94103 guicdes inmates with
drug, alcohol or mental .health problems into wreatment programs and offers parenting, substance abuse, conflict
resolution, and life skills classes.

EEETR

— CFATHLAY S AT
.‘. ‘-‘:
Original = Cenbral Files OLGA CHAVEZ /)
L . Tile Sponsor - Fathe md Bars Group 3

Inmate CTF - Central Facility

L QUL CERTRAL FIGLTY

DATE (7/2372007 Fathers Behind Bars Group (FBB) LAUDATORY CHRONO

STATE OF CALIFQRNIA
DEPARTMENT OF CORRECTIONS AND REMABILITATION
COC-1208 [Revamd)

NAME and NUMBER BOSTON, A. D03868 EW-2361,

On March 1, 2007, the Father Behind Bars Grou i ining Facili i rgani

: , ] p at the Correctional Training Facility, Central Facility, o ized a
Donation l)r!ve for the Soledad Junior R.0.T.C. Drill Team in Pensacola, Fioridz from :&pril 11 - 15, 23}37. You
responded w-th. 2 voluntary contribution to this worthy canse. Your donation and those of your fellow members of the
inmate population represesit a genuine sacrifice, where many of you make less than $30.00 a month. The total

contribution to this cause at Central Facility was a i
bu L , . Pproximately § 1000. You are to be ¢ i
amd willingness to give back to the community. e fommended for your generosity

Original : Central File é r-KFather behind Bars

; oup
CC: Staff Sponsor Childern's Hojiday Festival Sponsor ;.00 Tt
i Inmate CTF-Central Facility AT,
DATE: 4/2/07 PONATION TO THE, SOLEDAD RIGH SCHOOL JROTC DRILL TEAM LAUDATORY CHRONO
H-57
. 196
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STATE OF CALIFORNIA s DEPARTMENT OF, CTIONS AND REHABILITATION
CDC-128B

NAME and NUMBER BOSTON, A. D03868 EW236L
This AVP mini-workshop centered around the theme “STEREQTYPING AND RACISM".

| observed thirty-four (34) participants of a 2-hour Alternatives to Violence Project (AVP) foliow-up class held Monday,
June 25, 2007. 1 received numerous comments from the participants that this workshop was beneficial. I viewed the men
interacting with ajl ethnicities, Each enthusiastically engaged in all exercises together which were provided by Linda
McCue (an_accredited AVP facilitator from the commumty) Mr, BOSTON is to be- commended . _fo’r his commued

commitment o this valuable program. The exercises in this workshop were focused on understanding one's ‘own
stereotypes, those of others, and in just how many people of so many diverse backgrounds truly have in common.

oo

Ongmal Central File Kramer Noted: A. Soares
inmate Associate Warden’s Secretary Associate Warden (A)
Correctional Training Facility Correctional Training Facility
DATE 0(7/24/07 Alternatives to Violence Project (AVP) LAUDATORY CHRONO
STATE OF CALIFORNIA DEPARTMENT OF CORRECTIONS AND REHABILITATION
Y CDC-128 B
NAME and NUMBER | BOSTON, A. D03368 EW:236L

This AVFP mini-workshop centcred around the theme “SELF ESTEEM™.

I observed twenty (20) participants of a 2-hour Alternatives to Violence Project (AVP) follow-up class held Monday,
Apri! 09, 2007. Ireceived numerous comments from the participants that this workshop was beneficial. 1 viewed the men
interacting with a}l ethnicities. Each enthusiastically engaged in all exercises together, which were provided by Robin
Keeler (an accredited AVP facilitator from the oommumty) Mr. BOSTON is to be commended for his continued
commitment to this valuable program. The exercises in this workshop were focused on building one’s own self esteem
and assisting other's in elevating their own through positive affirmations.

Ongma\ Central File . Kramer Notedy / J.C. Slsk
Trmate Associste Warden’s Secretary ) Associate Warden (A)
Correctional Training Facility Correctional Training Facility
DATE 04/10/07 Alternatives to Violence Project (AVP) LAUDATORY CHRONO

147
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' . ny
STATE OF CALIFORMIA .

CEPARTMENT OF GORRECTIONS

NAME and NUMBER  BOSTON, A. D03868 . | T e

Mr. BOSTO —_—
r. N, A, i i cipati
A : A. i5 to be commended for his voluntary participation, for his individual contribution to promoting a peaceful

ives to Violence Project (AVP) program at

pg of several fiiﬂ‘erent AVP workshops asa follow-up to the AVP Basic workshop he

PEtoRal Rt i 7 e Sr-o U4 PROZIAMm is an intemational nop-sectartian:group-of dedicated: m-diveise - -
national origins, races, and religious affiliations. The workshops teach pﬁﬁéiﬁlm '6f'§taf?;f?‘f§ii6n commu:::::rt'lt:::ioﬁ: 'E;::ion N

ger management, cownmu_nity building and creative conflict resolution essential in thz ’

nt solutions that are possible in almost every conflict - pa

caring attitude toward others. rlicularly when approached with 2
Original :SCcntral File Associate Warden (A)
cc: Staff o
i ]n:minonsor CTF-Central Facility
DATE  9/28/2006 (LAUDATORY CTF-Central Facility) GENERAL CHRONO
STATE OF CALIFORNIA DEPARTMENT OF CORRECTIONS AND REHABILITATION
CDC-128B
NAME and NUMBER BOSTON, A. D03868 EW236U .

| observed thirty-five (35) participants of a 2-hour Alternatives to Violence Project (AVP) follow-up class held Monday,
October 16, 2006. 1 viewed the men interacting with all ethnicities. Each enthusiastically engaged in all exercises
together, which were provided by Mimi and Alan Edgar (accredited AVP facilitators from the community). Mr.
BOSTON is to be commended for his voluntary participation within the group, for his individual contribution to
promoting a peaceful non-violent programming environment and for his continued interest in the AVP program. There
were no bystanders - and each participant looks forward to this experience. Mr. BOSTON was an interactive participant,
radiating positive energy and exuberance. The AVP/USA program will change your life daily as different or difficult
situations arise. AVP’s goals are 1o educate and publicize the transformations that can happen as a result of the

workshops in which all participants are actively involved.
M/

Original :  Central File Kramer Noted; 4. Sisk
' ce : lnmate Associate Warden’s Secretary Associate Warden (A)
Correctional Training Facility Correctional Training Facility
DATE 1072206 Alternatives to Violence Project (AVF) LAUDATORY CHRONO
Py

; £
(b5
179
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STATE OF CALIFORN]A

_ . DEPARTMENT lmc—nons AND REHABILITATION
NAME and NUMBER BOSTON, A. D03868 EW-2360 )

CDC-128RB

Inmate BOSTON, A. was a voluntary participant in the Alternatives 1o Violence Project (AVP) Basic Workshap,

" program is an internationally recognized program designed to empower

» A.is to be commended for his successful participation and completion of the AVP Workshop
and his individual contribution to promoting a’ peaceful, non-

Training Facility.

Original: Central File

W. J.HILL

ec: CCI Associate Warden
Inmate Correctional Training Facility
DATE 7/19/06 Laudatory Chrono for Alternatives to Violence Program Participation GENERAL CHRONO

STATE OF CALIFORNIA DEPARTMENT OF CORRECTIONS AND REIABILITATION
CDC-128R
NAME and NUMBER BOSTON, A. CDC #D03868 HOUSING  EW-236U

Inmate BOSTON is a current member of the Central Facility Men’s Advisory Council and was clected by his peers to the
position of Chairman of their Executive Body. Tn that capacity he has served me as the Warden and as a jeader for the
MAC General Council. As a member of the Executive Body, [ have called upon him to represent the Council and provide
the population with a voice in administrative deliberations and decisions affecting the weifare and best interests of the
inmates in Central Facility. He has supported me as a positive role model for his peers and by encouraging responsible
behavior in interactions between staff and inmates alike. He has promoted the effective communication of my
administrative concems and the explanation of the nature and reasons for administrative actions with the inmate
population.- He has engaged in an enthusiastic dialogue with my admmistrative staff and encouraged his peers in conflict
resolution through the utilization of appropriale channels to address inmate issues. Inmate BOSTON has served as the
Chairman of the MAC Executive Body throughout my two-year term as Warden of the Comrectional Training Facility. I
take this opportunity to commend him for his actions on the behalf of Central Facili

1y inmates, his responsible behavior
and his persistent advocacy for promotion of a positive, non-violent programming eavircnmenl.

P

Originat: Central File A.P. KANE
ce: Inmate Warden ‘

Correctional Training Facility

DATE 05-22-06 LAUDATORY CHRONG FOR MEN'S ADVISORY COUNCIL PAKTICIPATION GENERAL CHRONO

4199

A
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NAME and NUMBER: BOSTON 'D-03868 E-306U cDC-128

. _lomate BOSTON participated in the LEGAL SERVICES FOR PRISONERS WITH
CHILDREN SEMINAR held at CTF-Central on June 15, 2005. L.S.P.C. staff attorney Cassie M.
Pierson provided an informative 2 hour seminar discussing the services provided by L.S.P.C. and
various topics of interest on the parental rights of prisoners. Attorney Pierson provided a lengthy
question and answer session, addressing in detail the specific legal and social concerns of the
inmates in attendance. Attorney Pierson also placed special emphasis on the importance of
maintaining a healthy relationship with ones children and family, as well as the community, as
an integral component in the successful rehabilitation of prisoners with children. Inmate
BOSTON'S interest, participation and action in expanding his knowledge of parental rights is to
be commended.

r

Orig: C-file
CC: CC-t 4. seviggh, cc-11
Inmate Sponsor-Fathers Behind Bars Group
CTF-Central Facility
DATE 06-15-2005 LAUDATORY CHRONO . GENERAL CHRONC(
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STATE OF CALIFORMIA PEFARTMENT OF CORRECTIONS

COC-125 0 (R8T
NAME and NUMBER BOSTON D03868 SB306L

Inmate BOSTON, D03868, SB306L, is an aclive member in the Men's Advisory Council and has participated in the
2001, Annual Correctional Training Facility Christnas / Holiday Festival. This Annual event heips to bridge the gap
between inmates and their families during the holiday season, keeping with the Department of Corrections Mandates,
where specifically, “The value of visiting as a means 1o establish and maintain meaningful family and community
relationships is recognized and encouraged.” This year approximately $5,000.00 in inmate donations were raised and
spent on toys and games for the children participating in this annual cvent. Inmate BOSTON assisted with the
fundraising, coordination, development and production of this event and should be commended for his positive
enthusiasm and professionalism in making this program a complete success.

ORIG - : CFile
cc :  Unit File
cC-l )
Inmale . CTF-NORTH FACILITY
Writer
DATE 12/28/01 INFORMATIVE / LAUDATORY CTF-N INFORMATIVE CHRONO

i / ﬂb’;
| frez

——
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NAME and NUMBER BOS’ B

r Inmate BOSTON, D-03868, EW-306U ig an active member of the MAC,
open two way communication between Offenders and Victims of

specifically, “The vajue of VISiting as a means (o establish and maint2in meaniagful family and community relationships i
recognized and sncouraged.” This year approximately $1700 i1 iamate donarions were raised and spent on toys and games for the
Children participating in thi annual event. Innate BOSTON assisted with the fundraising, coordination, development anc
- production. of ihis.event and should be tommended:forius-posuive. enthu?rié,s-,m;-ijtd?pigﬁ_tf@@sgfﬁfin_ making this progiim ~:

UHIG LaFile
(- Unit Fite

CC-1

Inmate

T Wilter
DATE 12/27/02 INFORMATIONAL
STATE OF CALIFORNIA DEPARTMENT OF CORRECTION:
’ ’ COC-128 B{B-§7

Inmate BOSTON, A, D03868, RB306L, has been an active member of the IMPACT Program during the Fall &
Winter sessions. IMPACT is a l4-week series of classes focusing on ile impact of trime on the individual
Community dnd society, helping inmates to understand the ripple effect of their criminal behavior. Approximately 3(
inmates are enrolled in each session. Each week, different topics are dircussed, such as child abuse, domestic
violence, sexual assault, murder, and robbery. Videos are shown, lectures : e given by outside guest speakers, anc
Presentations are made by Steering Commitiee members. IMPACT is a voluatary program of seif-help, which offers
its participants opportunity to gain nsight and empathy for the victims of crime Inmate BOSTON, Ahas presented ¢
positive attitude and-has actively participated in the Fall/Winter 2002 session. He is to be commended for his
contributions and involvement jn the IMPACT program.

ORIG : C-Fie
cc T Undt Flte - SEL cch
ce IMPACT SPONCER
I lnmate CTF-NORTH FACILITY
DATE 02/04/200 CTR-N INFORMATIVE CHRONO
{;;E”,',;',‘;‘}j;;',"‘""‘ WORK SUPERVISOR'S REPORT PRPARTIENT O COn
GRADES GRADE - GRADE
! ~ EXGEPTIONAL : A. DEMONSTRATED SKILL AND KNOWLEDGE / __F. TEAMWORK AND PARTICIP/
2 » ABOVE AVERAGE -—L_ B. ATTITUDE TOWARD FELLOW INMATES AND WORKERS ! G LEARNING ABILITY
-3~ SATISFACTORY . i C. ATTITUDE TOWARD SWERVISORSMD STAFF H. USE OF TOOLS AND EQUIPI
4 = BELOW AVERAGE _ /I D INTEREST IN ASSIGNED WORK I QUAUTY OF WORK
5 - UNSATISFACTORY ——{__E. EFFORT OISPLAYED IN ASSIGNED WORK 7 3. OUANTITY OF WORK
PAY STATUS: FRAOM: § TO: 8 FROM JOB NO. TO: JOB NO.
TOTAL # Hours Assigned: TOTAL ¥ Hours Workad:
INMATE ASSIGHED 0 DATE ASSINED IACTUAL WORK CONSISTS OF FYRION COVERED RY REPORT
CALT coéee l /- | Coert
INMATES
RECOMMENDED FOR: [} REASSIGNMENT (;KRHN" [CdPavincrease [ pav pecrease
COMMENTS |F MORE S ACy i CODE EEVIEWED
COMMENTS (F MORE, SPACT REQUIRED, U'RE REVERSE 310w OF SAFE PRACTICES INMATR S €
1ENGTH OF BUPERYISION WO DETAL N

| Ceere s e
558" [Sfrfsl o2z 285
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——— L
NAME and NUMBER A D-03868. HEZT&[
: : Cac-izu(hv.
During my assignment to the%nTF/SP, Facility vp= i i i

: Y D" Hougj t §2 K
have hag many occasions to interact with Inmate BOsSTICN Dosns, | 222 F19or e A

FPacility wupn TIAC Executjye Body

Correctional Officer

Irlmate CSATF/SPJ E‘acility "p*
DATE 11-8-0p | {(LATDATORY cHRONG) GENERAL CHRONO
—— C . —— .. ———— —_—
NAMEand NUMBER  posrow, A. 0-03858 FDB2T2-2131,

CDC. 1208 Mey. o,

As the csarp, Facility "p» 1ac Coordinator, I'have had occasion tg interact with inmate
BOSTON, D-03868, who was assigned as the Facilikty =p» Captain's Cle

Captain's clerk, BOSTON was alvays receptive tovards handling ang efficiently completing any
and all tasks assigneqd, BOSTON has Toven to be an agset on Facility =pe and is to be
commended for hisg conduct while gn Csary, Facility *p-,

orig: C-File ’ &{7@&?} 7

o g;lfer ' Correctimalll.ieutenant
Innate i CSATF, Facility "p
DATE  11-7-00 {LAUDATORY CHRONO) GENERAL CHRONO
NAMEand NUMBER a. BOSTON, D-03868, FDB2T2-213L, CDC-1288 (Rev. 474

Inmate BOSTON, p-O3868, is to be commended for his work sk_illss_, and participatior! in
the Facility "p* rac. BOSTON is assigned as the Facility "p» Captain Clerk, and also is :
member of the Executive Body of the IAC (Secretary). posTON has a!ways been w11.‘!.1ng to wor

and perform his assigned duties Up to and beyond expacted leve:ls (m‘.::lufimg working overl:m?
if necessary}. as the IAC Secretary, BOSTON oooperatec'i in assisting both_ the genera

population and administration alike in addressing Conoerns{xse;;ue - His Cooper:?t:.on proved gn
asset in assisting to maintain the daily and orderly functlm}rg of Pacility *p-, and/or
conflict resolution. He is to be commended for the above mentioned.

orig: C-File

ce: CC-T
Writer
Inmate
SATE 11-6-00 " (LAUDATORY CHRONO) e .

1170 AAUUUGTZ
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This chrono is being gela;ed

COC-120.8 (Rev, 4/ 7

conduct/behavior while at
Boston, alse maintained . on a
Secretary. In both capacities,
always wvilling to cooperate in a

; \ i ion i ters bet:

lnmates and staff. Boston alwvays gi courkecus dm in"'ﬁ‘:i—jl:r

Irmate Boston is to be cotipded for his conduct
2

dealing with, Soth staff and inmates
while at CsarF.

orig; C-File

CC=T
Writer
Irgmate
DATE 11-4-00
Tre st T, B T i ——
NAME and NUMBER BOSTON, A. - D-03868, FDB2T2-213L COC1288 (Rev. 4/7

During my assignment as the CSATF Facility "D" Housing Unit 2 Control Booth Officer, I ha_:ve
cbserved inmate BOSTON, D-03868, FDB2T2-213L, to exhibit a very courteous and cooperat_:lve
attitude. Inmate POSTON is a member of the Facility "D” IAC (position— Secretary). At tnpes
when conflict management/resolution was necessary, Inmate BOSTON was always willing Lo assist
in attempting to resolve matters. As an IAC member;, BOS'DON always rose to the occasion where
IAC involvement was appropriate. BOSTON has always displayed a courteous, pn?feBBLO_nal anc
helpful attitude in his dealings with both inmates and staff alike in Housing Unit § 2.
Inmate BOSTON is to be commended for his conduct and helpful demeanor.

[ e T —

orig: C-file . B.iL. THOMPSON, ]
clzg: CC-1 Correctional Officer
Writer CSATF, Pacility "p®
Inmate
' L CHRONO
DATE  11-1-00 (LAUDATORY CHRONO) GENERALC
NAI\[E iill(} NUMBER BOSTO" D_03868 (:3_2170' CDC-1288 Rev, 474

Teacher's Aide. During his temme of assignment as a Teacher's Aide in the ABE-IT Glass I/M
BOSTON exhibited a very positive attitude and motivated work skills. BOSTON displayed a very
reapectful and courteous attitygde iowards both staff and inmateg alike. BOSTON was always

wherever he was needed. BOSTON proved himself instrumental to the orderly and daily functioning
of the-ABE-IT Class, and is to be commended for his exceptional work skillg.

orig: C/File, Records . . ..
ce: Correctional Counselor-I 718/ —=$t1 i . 4
File

(] 4
Irmate piikE-TT, Bnstructor
CSP/LAC,Facility "C" Education @
g
*
DATE AUGOST 6, 1996 (LAUDATORY CHRONO) GENERAL CHRONO
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NAMEand NUMBER ROSTOM . n-03860 3-*\-‘ - COC-1288 (Rev. 473

is chrono is to commend Inmate BOSTON, D-03868, 34-102L, for his positive programeuing,

Ex‘gl‘;ent workk skills. Iomate BOSTON ha; always displayed a most courtecus d'l_.SpgSltlon ws
scaff and other ifmates: His work skills have demonstratad his stardard of dilligence, d

dedication to always do the best that he possibly could to skillfully complete any task. He .
has maintained a positive program, amnd only engaged in activity ai;tlsh could enl;z;ce_his tzoszt-

I i i e lnmsa
amming potential. Inmate BOSTON, is an exceptional worker , and a mspm§_ . .
%Zg:ontirmicl’.ymgoes above and beyond the call of duty to apply himself and maintain a posicis
program.

:ZOrigs Records/CoEmler & o |l s i A T S e
cc? Program AGGIRiSTrator M B G
Correctional Counselor-1
Inmace
DATE 7-30-93 {(LAUDATORY CFRONO)
NAMEand NUMBER  »0STON D-03868 3A~102L : -we

During Inmate BOSTON's tenure as the IVB Clinic Clexk, I observed him to exhibit excellent
work habits. BOSTON remained ever ready, and alvays willing to assist in whatever capacity
required to ensure the smooth daily operation of the IVB Clinic. He was always polite and
courteous to both staff and inmates.alike: His work skills have demonstrated his standard
of dilligence and dedication to skillfully complere any task assigned in the ‘wost efficient

manner possible. Inmate BOSTOR is an excellent worker and is to be commended for bocrh his
vork skills and helpful attitude.

Orig: Records/C-File /s/
cc: Program Administrator

Correctional CQunselar-1

H. .A.
Tnmate CCI/IVB, Third Watch
H
CDC-128-B REV.397)
NAME: BOSTON cocy:  DO3868 HOUSING: A-1 103U

The Above named inmate has successfully completed the Substance Abuse Program at lrouwood Staw prison. The SAP program
consisted of 309 hours of instruction in ANGER MANAGEMENT, PARENTING, STRESS MANAGEMENT & SUBSTANCE
ABUSE. The above inmate is commended for his interest and conduct throughout this program.

\COUMOMYD

Kenya Williams, SAP Instrucior (Al)
Original: C-Fite
Copy: Inmate )
Education v
DATE: 973098 . . . INFORMATIONAL CHRONO INST./ISP
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NAME AND NUMBER BOQSTON 003868

022134 CDC-128-8 (Rav. 4/74)
inmate BOSTON, COC# 003868, completed the TABE Test, Level A7, with a reading scare i
he should be piaced on the ABE IINGED or Vocation class waiting list. g 0f12.0. Based on this score,
02
original: C-File /6. %
ce: CCi instiwtonal Testing Coordinator ' i
Education File ; \_ABupervisor of Academic Instructon
v ne_.ec JOMAte Assignment Office . : Orientatian
- A e e T Y R T e 31 1 O A
Date Tested 3/8/00 :TABE“E?E —— S i
F I - : I =L . \ B
. H
= i f
" A *» - - ; - | . E &
{AMEand NUMBER promon D-038 -~ 3A-102L COC 1288 (Rov. 4/74

1ile assi to the CCI/IVB Facility, I have had the occasion to work various positlons

aich hnveggT: placed me in contact with I/M 30STON, D-03868. I/M BOSTON has always presc_anted
courteous attitude towards staff and inmates alike. His work habits were always exceptional,
nd whenever approached with a task he would dilligently apply himself to ensure the
atisfactory completion of that task. Be has oontim_musly mamtau.xed a positive, and manageli
o avoid potential problems which might interfere with his otherwise excellent programming.
/M BOSTON should be commended for maintaining an excellent program here at CC1/IVB, amd

ontinuing to conduct himself in a most responsible manner.
rig: Records/C-File / ’

cc: Program Administratar
Correctional Counselor-I

Inmate
DATE  3-12-93 (LAUDAIORY CHRONO) GENERAL CHRONO
NAME and NUMBER BOSTON D-03368 3A-102L COC-128-3 (Rev.

Inmate BOSTON, D-03868, 3JA-102L, worked in the IVB Medical Clinic as the
Clinic Clerk from May of 1992, to January of 1993, During his nine ({09)
month tenure as the Clinic Clerk, his work habits were excellent. He was
consistently accurate, neat, and punctual. Additionally, he was always will:

to do whatever was required of him; whether related to his "job description’
or not. o

Mr. BOSTON, was always courteous to both Staff, and fellow inmate workerxs
alike. He was an asset to the IVB Clinic.

Orig: Records/C-File ' ﬂ
cc: Program Administrator /8/ /e.étfﬂ.if,ﬁ-
Correctional-Counselor-TI A. BELL, &"bh
Inmate M.T.A. —j:%
CCI/IVB, Second Watch

TUR Madiral /Clinic Dept.
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NS
BTATE OF CALIFORNIA wonx SUPERVISOR.S REPORF DEPARTMENT OF CORRECTO!
CDC 101 (192) —
E ceﬂoﬁ GFl“DE A. DEMONSTRATED SKILL AND HNOWLEDGE 1 ___F. TEAMWORK AND PARTICIPATION
; : A;ove AVERAGE 1 B ATTITUOE TOWARD FELLOW INMATES ANG WORKERS 1 s LHHON;NG m% Eue
3 = SATISEACTORY ] C. ATTITUDE TOWARD SUPERVISORS AND STAFF —_1_ H usEung&vsw MENT
4 = BELOW AVERAGE 1 0. INTEREST 1N ASSIGNED WORK __1_:’ au FWOoRK
5 « UNSATISFACTORY ] £. EFFORT DISPLAYED IN ASSIGNED WORK — 1 __J. QUANTITY '
PAY.STATUS: FROM:S .23 — " Toy .28 FROM:JOBNO. ~ — — — — — TO:J08NO. CLIB 220)__
“?ﬁn?'ﬁ‘—saﬁgﬁﬂ TR Lo T e TOTAL#:Hovis Woshpt: = msrammr— i —ovmer - womme e o aem—
INMATE ASMGRED 10 TEASHGNED - JACTUAL WORK CONNISTS (F
FAC C LIBRARY 4/17/95 25—
RECOMMENDED FOR: ] REASSIGNMENT [ ] RETan  [X] PAYINCREASE [T} PAY DECREASE _gﬂ A
ExCEEEIONAL LEGAL SKTLLS IN THE OF LAW a— . ::Zﬁ g:i;
SUPERYISIO| BUPERVINION ETHNICTTY
P. BOETSCH 1 YR, 2 MOS. | FAC C LIBRARY
TRMATES NAME CDC HUMBER RSTITVIO0N TaTE
BOSTON, A. D-03868 G.S.P, — 1,A.C, - 9/30/95 -
NAME and NUMBER BDSTOH » A. D-03868 £3-2250

COC-1238 (Rev. 4/74
Inmate BOSTON D-03868, €3-2250 is to be comnended for his work skills and job

performance as a CSP/LAC Facility "C" Legal Clerk.’ During his temure of erployne:
BOSTON has displayed a willingneas to assist in not only his assigned duties, bu
8180 in other areas of library service. BOSTON's densanor and attitude hag alway
been one of a respectful nature towards staff and- fellow inmates alike. His
work skills have assisted in maintaining the daily and orderly funetioning of th

Facility ®C" Library. BOSTON has proven to be an ‘asset to the Library and should
be commended for such. - ) -

k - O -l
5 \ ,
orig: Records/C-File ~ _/3 - Wy N =5 \,c\ 5:\’\

0 1 P. T3CH,
cec: Assignwent Lieutenant L.T.A.-1I
Correctional Counselor-I : CSP/LAC, FACILITY »gn LIBRARY
File . )
Inmate
DATE 12-29-95 - {LAUDATORY CHRONO) ' GENERAL CHRONO
P ég?
447
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N 5

During the Annual T.B. Skin condurted here at OCI/IVB, BOSTON, D-03868, provided

the IVB Medical/Clinic th essential assistance in ing that these test procedu
were contucted as effectively and expeditioysly as possible. His assistance consisted of typing
and preparing any necessary docuemts/paperworks as instructed. Ris work conduct was good,

and he was always helpful with any tasks (Job related or otherwise). He is to be commended for

his willingness ro assist, helpfuloess, artirude, and courteous demeanor to staff and fellow
inmates:

Orig: Reécords/C-File /s/ , et
cc: Program Administrator C. > RN

Correctional Counselor-I .

R _11'..!11.8.!:.%_....._._ o mnTTm s Coam L e

DATE 8-20-93 (LAUDATORY CHRONO) GENERAL CHRONO

NAMEand NUMBER BOSTON D-03868 C3a-102 . COCAILE (R,

This document: is to compend Irmate BOSTON, on his willingness to assist whenever required. Whil
assigned as the IVB Visiting Officer, it sometimes became necessary to have docurents, memos, a
etc., typed in order to contimse efficiently maintaining the smooth operation of the Visiting
Program. Trmate BOSTON wes always telpful and willing to offer his assistance to ensure the
smooth operation of Visiting. His sttitude was always respectful, and he continously maintained

expeditious manner. Inmate BOSTON is to be commended for his cooperation, attitude and
willingness to apply himself wherever needed in a most effective manner.

Orig: Records/C-File

cc: Program Administrator : : IS/ _
Correctional Counselor-I . .
Irmate Correctional Officer
. CCI/1IVB :
DATE 8-22-93 (LAUDATORY CHRONO) GENERAL CHRONO
NAME and NUMBER BOSTON D-03868 34-102L CDC-128-8 (Rav. 4/7+

buring my tenure assigned as the IVB Clinic Control Officar (post. no. 525308), Inmate BOSTOW,
D-03868, 3A-102L was assigned as the IVB Clinic Clerk, and later the 28D Watch Custady Clerk.

both staff and inmates alike, while maintaining a consistently helpful attitude towards all
matters whether job related or not. He is to be commended for his good work, attitude, and
motivation to apply himself appropriately and adequately in all assigned tasks,

Orig: Records/C-File /S/
cc: Program Administrator ' E. ’ e
Correctional Counselor-i Correctional Officer ’5.-,9
Inmate . CCI/1VB, Second Watch (:l.

Page 1175



®o

£6/20/L0 **a BAL/I00D

usHNIs)

iiep oM

gogro-q %9WNN

|
|

o
12Tpu 1

L]

OLSOq

Swey

{"day “idng juspiep 10 By 'pu)) :Aq paaciddy

sVio Ty Sl

=]

‘Appd pouBtsse syseq I1® sejajduod pue

ALOH_ A4

dis) :Aq panpugng

T
”‘
..._.ﬁ

'SSFRNT 9 JFeIS UITM [184 EXNAQM OUM ’IONTiN

M) Teuorydacxs

e ST NOLSOH ®9eumy

"SITII0 ApoISTD o woIy pojessusb saxodsy SNOTIBA pue ‘s395)

i

“3,QpTT-000

‘sousw ‘souocayd ‘s, gzT-

000 ‘syrodez tg'Y ‘8,ST1-xD ‘soda NOLSDR sJeuuy

wyred]

“w.,m_:u sUo||cuR|dxg

SHINOW NAATS:wolstasadns jo yjBus) '039 ‘8370051 ‘SouBM ‘SOUOTYD BUTAAL 10813 §u0o Hom ey
T AQOLSD HOIWM GNZ ] | & T T
‘G paubise 51 aalgng | aseasdsq Aey @s08.0uf Ay uteiay uawubisteay mom ANIWWOIIN
%ww=wu “M.p MH whewdnbapuriosi josunpusainy ) s p ¢ & | Aopepfigivn wuesw ¢ sprg
..... N 47 s} ebup omgehweny ) § ¥y g g $Busar pioiag nurw p eprig
o e “mny As ot nudIAstiad Jiowmphumd ¢ p ¢ g ety e ¢ ospesn
o 4 9) stad pur sEeuLIO ‘AijliqeBuuiedy (C) §F ¢ ¢ ¢ aBuiany mﬁd Wt
e i sy Avg woy sBunyy A0 PUS BI%E ‘SR moj|8y parmOIIpIY (D) § P [ kL WL apud
cED . e ompeango (@) 5 v ¢ [ JrUeENIRG: Sutau | aprip
SAivis dvd SOpEmIuy pur s poitows0 () § b £ ¥ zo.m%“m amva
et LR
L¥Od3Y S UACSIANIDNS MEOM (S
._.”. _ﬂ
0
||||||||||||||||| X
e
£6-12-%0 gAT=TD 898€0-C s NOLSOR
NO}ALLLAN cZ st R EdL v
#re1d Apojsnd SYIUOW € TP 2 Al Aeuzeay
o] | NOWIAMRANG ol
' e TVIAN ST *TTEM SNOTIOTYIA SMOTIO ANY ATHOTAO!RIOM SELAIAWA)
tRcp FESTANE UgN 'ORANDILEOVAS IIOK JD BLNIDINOD
|

1 - J'
A/ E| HONI AVd Vi34 L] a as
& P9 o asvawozaAvd [[] asvauwoniave L] N X uwanwveissvau ] | _W,.wu QNIWWOOZY
£6-1£-€0 0IR €6-10~10 109 ‘souaw ‘s3yodan ‘boy Arrep sedAgl €661 "NVL G MO0L-\X
JUOJTH AG QATWIACD AOINRI - 4O BLSIENOD ¥ DIEHY SLvy) , % mgggﬂa_!zu
‘PEWOM, SiNOH # WLOL euBisey Sinc & TVLOL
"ON GOF ‘0L - "ON 80 ‘NOUJ $:0L MOHS SNLVIS AVd
NHOM 40 AllINVAD ¢ F HUOM JINDISSY Ml G3AVIESIA LMOFI3 3 ) “m OLOVASIYSHN = 8
HHOM 4O ALTVNO T ¥HOM OINDISSY Nt LSIHIINI ‘0| | Sbveaav MO8 = »
ANIAGINDE NY S100L =0 ASH 'H Z H3viS GNY SHOSIANSDNS OHYMOL 30NLILIY 'O HHAHOLOVASILYS = €
ALINAY ©NINYYIY '© SHANHOM ONV SALYNNI MOTI34 QUYMOL 3aNLLLLY '8 { HAAY 3A0EY = 2
NOILYGIDI LY ONY XUOMAYAL .“_Ilml 3DQTIMONM GNV TS GILYHISNOWIG V' INOWLIHIXT =}
AAYHD 3QvuD ; SIAVHD

ENCILTUHCD 40 INGWLYYAET

JUOLTH S HOSIAYHINE HHOM

Gan) 101 o)

_,.,.
.._ £ HvIHOATY AN VIR

AA 000878

Page 1176




e Yy

/'/ == . T - N
N ALV G0 YU NS K “,"'“-';"7-'350111 N 2 J-03898 Cor Ive LAY
ot e ’r C0C-1188 Ry, 4774
5_/ = S -
7 .

I would lik% this 1aformative chrono Lo docuament (1) thar Nr. Boston

has bren thd clerk responsible far. Mental Health Service ducats ar

Unic {VB for the past gix months. and (2) that in thig Capacity the

ducating has gone Superaly by any standard of excellence, aand (3) that

dr. Boston consistently has shown courtesy. helpfulaesg, responsibiiicy,

and ilaperturbability under sometipes difficult elipnic Circumstances.

He is affable

DATE Page ! of 2
NAME and NUMBER Boston
ce; C-Pile
Med. File
cCc-r1
Inmate

Dr. Ragkett

DATE Cctober 28, 19092

STATZ OF CALIFORNTA

D-03863

been willing to extend his effort ta ensure

= — .l iz Sy CFEo ettt e gy
e

and

GENERAL CHRONO

COC-128-B (Revy. 4774

i
Sctaff Psychologise.

GENERAL CHRONO

- WORK SUPERVISOR'S REPORT

e 15T
_ GRADES GRaog GRADE

Y=Exceptional 1 A. Demonstrated Skill and Knovledge 1 F. Tearwork and Participation
2=Above Average 1 B. Attitude Toward Fellow Inmates and Horkecs I G. Learning Abdlity

I=sazisfacrory 1 €. Ar:iitude To Supervisars and Staff I H, Use of Tools and Zgquipment
4=Balow Average i D- Incereast in Assigned Work 1 I. Quality of Work
S=Uasatisfactory 1 -E. Effort Displayed {n Assignad Hozk { J. Quantity of Work

2AY STATUS: From $ 0.12  To $0.13 rom Job NQ, ~-——oee_ To Job Ng. CLLA_ 12
Tstal Ho. Hours Assigaed Total ¥e. Scurs Horked Jiexg:: a2 Supervision | e

y = months
SURTZIIT ASSIRNED 76 |DATE ASSIQED  [ACTUAL woRR CONSISTE op: Legal clerk assisting M's IPERYOD COVERTD %Y REPCRT
—ra 1 nyevzaag Dwith less? sork & libracy adinisrrarive aubies, 1 _iCr3°/94 - o2 i7973%

LI AZASSIGDGNY

the daily

ations of

{IRETATN D 2ay INCREAST [jPAY DECREASE lunaate's tnicials y /6
REQUIRED. Usz REveas¥ Siok; 17N Boston Tas GenOrscratad eXCEpLIoral ADIIIEIes 1n assisting Tl
hxald&ﬂlﬂpsamiuxh;uﬂLuﬂhlﬂs r - He c etes his work without supervision ai
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The Law Offices of Martin Hart Law, LLC

229 South Las Vegas Blvd Ste 200

Las Vegas, Nevada 89101

(702) 380-4278

Attomey for Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA

ANDRE DUPREE BOSTON,
CASENO.: C084650
DEPT.NO.: VI
DOCKET NO.:

Petitioner,
vs.

JAMES COX, DIRECTOR
NEVADA DEPARTMENT OF
CORRECTIONS.

02/11/13

8:30AM
Respondent.

WRIT OF HABEAS CORPUS
(POST-CONVICTION)

COMES NOW PETITIONER, ANDRE DUPREE BOSTON, by and through his attomey
MARTIN D. HART, ESQ. of The Law Office of Martin Hart, LLC. and files the following Writ of

Habeas Corpus.

This Addendum to the Supplemental Writ of Habeas Corpus only adds section C to the
previously filed Supplement to Writ of Habeas Corpus. The purpose of this addendum is to assist this
Court with the applicability of NRS 34.800(2) (in light of Graham) referred to in footnote 6 of the
Order Remanding filed February 3, 2012 by the Nevada Supreme Court. Petitioner recognized that
the section was unknowingly omitted from the original Supplement to Writ of Habeas Corpus filed on
November 27, 2012 and hereby files this instant addendum. All sections are the same, save the addition
of Section C. This addendum shall serve as an addition to any original Writ for Petition of Habeas

Corpus, filed by Petitioner, and shall supplement the arguments therein.

AA 000880
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1
12
13
14
15
16
17
18
19
20
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22

24
25
26

27
28

1. STATEMENT OF FACTS

Andre Dupree Boston (Boston) was found guilty of one count of burglary, one count of
lewdness with a minor with the use of a deadly weapon, one count of assault with a deadly weapon, one
count of battery with the intent to commit a crime with the use of a deadly weapon, one count of first-
degree kidnaping with the use of a deadly weapon, six counts of sexual assault with the use of a deadly
weapon, one count of robbery with the use of a deadly weapon and one count of attempting to dissuade
a victim from reporting a crime with the use of a deadly weapon by a jury on September 15, 1988. A
judgment of conviction was filed on November 7, 1988 and was sentenced to serve fourteen
consecutive terms of life with the possibility of parole and consecutive terms totaling 92 years. On
November 1, 1988 Boston filed an appeal which was dismissed by the Nevada Supreme Court on
November 292, 1938. Boston then filed a Petition for Post Conviction Relief on October 22, 1990 which
was denied by the District Court on December 18, 1990. Following an appeal of that decision the
Nevada Supreme Court remanded the matter for an evidentiary hearing. Ultimately that petition was
dismissed.

Boston filed a petition for post-conviction relief in proper person on January 5, 2011. This
Court dismissed the petition on March 23, 2011. This dismissal was appealed by Boston on April 19,
2011 and the Nevada Supreme Court issued an order affirming in part and reversing in part remanding
the 1ssue related to Graham v. Florida. This writ is in response to the order remanding.

III. LEGAL ARGUMENT

A, THE SENTENCE IMPOSED IN THE JUDGMENT OF CONVICTION IS

CONSTITUTIONALLY INVALID UNDER THE EIGHTH AMENDMENTS

GUARANTEE OF PROTECTION FROM CRUEL AND UNUSUAL PUNISHMENT.

“The Constitution prohibits the imposition of a life without parole sentence on a juvenile
offender who did not commit homicide. A State need not guarantee the offender eventual release, but
if it imposes a sentence of life it must provide him or her some realistic opportunity to obtain release

before the end of that term.™ Graham v. Florida, 130 S. Ct. 2011, 2034, 176 L. Ed. 2d 825, 850 (2010).

The Eighth Amendment forbids States from making the judgment at sentencing that minor offenders
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will never be fit to reenter society. Id. at 2030, 846. The Nevada Supreme Court in its order for remand
recognized that the 1ssues presented below regarding the functional equivalent of life without parole
are “complex and novel”. See Supreme Court Order attached hereto as Exhibit “1". Fortunately,

California has just recently dealt with this exact issue in People v. Caballero, 55 Cal. 4% 262 (2012).

The California Supreme Court was left to determine whether a 110-year-to-life sentence imposed on
ajuvenile convictedof nonhomicide offenses contravened Graham’s mandate against cruel and unusual
punishment under the Eighth Amendment; to which they concluded it did. “The gist of Graham is not
only that life sentences for juveniles are unusual as a statistical matter, they are cruel as well because
‘developments in psychology and brain science continue to show fundamental differences between
juvenile and adult minds.”” (Caballero, 55 Cal. 4" at __, concurring opinion, citing Graham, supra,

560 U.S.atp. __ [130 S.Ct. at p. 2026]).

Graham provides that “a juvenile offender who did not kill or intend to kill has a twice
diminished moral culpability. Age and the nature of the crime each bear on the analysis. As for the
punishment, life without parole is ‘the second most severe penalty permitted by law,” Harmelin v.
Michigan, 501 U.S. 957,1001, 111 8.Ct. 2680, 115 L.Ed.2d 836, and is especially harsh for a juvenile
offender, who will on average serve more years and a greater percentage of his life in prison than an
adult offender, see, e.g., Roper v. Simmons (2005),543 U.S. 551, at 572, 125 S.Ct. 1183. The United
States Supreme Court has relied on studies showing "developments in psychology and brain science
continue to show fundamental differences between juvenile and adult minds. For example, parts ofthe
brain involved in behavior control continue to mature through late adolescence. Juveniles are [also]
more capable of change than are adults, and their actions are less likely to be evidence of 'irretrievably

depraved character' than are the actions of adults.” (Graham, 560 U.S, atp. _ [130 8.Ct. at p. 2026],

quoting Roper v. Simmons (2005),543 U.S. 551.) And none of the legitimate goals of penal

sanctions—retribution, deterrence, incapacitation, and rehabilitation, see Ewing v. California, 538 U.S.

11, 25, 123 S.Ct. 1179, 155 L.Ed.2d 108—is adequate to justify life without parole for juvenile
nonhomicide offenders, see, e.g., Roper, 543 U.S., at 571, 573, 125 S.Ct. 1183, Graham, 130 S.Ct.
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2011 at 2016.

The Nevada Supreme Court calculated how long Boston would have to serve before he is
eligible for parele in footnote 7 of the order remanding the issue to this Court: “In the instant case, it
appears that appellant would have to serve a minimum of approximately 100 years before he will be
eligible for parole. 1977 Nev. Stat., ch. 598, § 1, at 1626 (NRS 200.366(2)(b)); 1973 Nev. Stat., ch 798,
§ 6, at 1804-05 (NRS 200.320(2)); 1981 Nev. Stat., ch. 780, § 1, at 2050.(NRS 193.165); MRS
209.446(6); NRS 213.120(1).” Id. Using the Nevada Supreme Courts calculation Boston would be
eligible for parol when he is 121 years of age. The 10 year average for the mean dying age of inmates
at the Nevada Department of Corrections (NDOC) is 54.7 years of age. See Nevada Department of
Correction Fiscal Year 2010 Statistical Abstract, page 70, attached hereto as Exhibit “2". Based on the
statistics provided by NDOC, Boston would not be eligible for parole until 66 years after he is expected
to die. An evidentiary hearing is necessary to allow the NDOC to provide the person most
knowledgeable regarding the statistics of inmate deaths and what the life expectancy is of someone
similar to Boston. However, Boston asserts that it is within this Courts discretion to take judicial
notice that 121 years of age is well beyond any measure of current life expectancy.

The United States Supreme Court extended Graham’s reasoning in Miller and “made it clear
that Graham's "flat ban" on life without parole sentences for juvenile offenders in nonhomicide cases
applies to their sentencing equation regardless of intent in the crime's commission, or how a sentencing
court structures the life without parole sentence.” Caballero, 55 Cal. 47262, |, citing Miller, 132
S.Ct. 2465, 2465. The Caballero Court determined “Graham's reasoning implicates any
life-without-parole sentence imposed on a juvenile, even as its categorical bar relates only to

nonhomicide offenses.” Caballero, 55 Cal. 4° 262, _ (2012), citing Miller, 567 U.S. __ [132 8.Ct.

at p. 2465]. Miller therefore made it clear that Graham's "flat ban" on life without parole sentences
applies fo all nonhomicide cases involving juvenile offenders, including the term-of-years sentence that
amounts to the functional equivalent of a life without parole sentence imposed in this case. People v.

Caballero, 55 Cal. 4™ 262, (2012)(emphasis added).
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The sentence imposed in the judgment of conviction is the functional equivalent of life without

parole because Boston will not be eligible for parole until long after he is expected to die. In fact

double the mean age. Under Graham, the State is required to impose a sentence that has some realistic
expectation or opportunity to obtain release before the end of the term. Graham, 130 S.Ct. 2011 at
2034. Even if you consider the top end {outlier) of the range regarding years of age from the 2009
NDOC Statistical Abstract 73 years of age was the oldest inmate to die in 2009; Boston would expect
to be dead for 48 years before he is eligible for parole. See Nevada Department of Correction Fiscal
Year 2009 Statistical Abstract, page 42 attached hereto as Exhibit “3". Even using the United States
Census Bureau life expectancy table for black males as a whole in the United States, Boston’s Life
expectancy ts 70.9 years. See Life Expectancy Tables 104 and 105 attached hereto as Exhibit “4",
There is no reasonable calculation available under the facts set out above that provides the opportunity
of parole or release before Boston is expected to die.

Boston was sentenced to 14 terms of life with the possibility of parole each to be served
consecutive to each other consecutive to an additional 92 years with that to be served consecutive to
a sentence in California. Itis clear that the Court’s intention was to ensure Boston remained imprisoned
for his natural life. A State...must impose a sentence that provides some meaningful epportunity for

release based on demonstrated maturity and rehabilitation, Graham, 130 S. Ct. 2011 at 2017. Boston

1s exactly who the U.S. Supreme Court was considering by this statement. Boston has earned his GED,
multiple college degrees, several certificates from the Federal Emergency Management Agency, 20 plus
Certificates of Appreciation/Achievement, and a plethora of Accolades and Laudatory Documentation
from Wardens and Staff. See Degrees, Diplomas, Certificates, Transcripts, Accolades, and Laudatory
Documentation attached hereto as Exhibit “5”. It is not very often that a Court is given the opportunity

of hindsight in sentencing or re-sentencing, but Graham has afforded Boston and this Court that unique

opportunity. This situation allows this Court to see and consider how rehabilitated Boston is after
serving close to 30 years when reconsidering his sentence.

Despite his rehabilitation there is a complication regarding the time he has left to serve.
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Unfortunately it appears as though Boston will only reach the average 10 vear median age of death
(54.7 years old) with a little luck. Boston has been diagnosed with Stage 11l Sarcoidosis which has
damaged his lungs, kidneys, larynx and sinus region. Boston’s lungs only operate at 50% capacity and
he requires the use of an oXygen machine at times. Fortunately it is currently in remission but could
flair at any given time.

In order to comport with the Eighth Amendment and Graham, Boston must receive a new

sentence that gives him a realistic opportunity for release,

B. AN EVIDENTIARY HEARING IS NECESSARY TO ASSIST THIS COURT

An evidentiary hearing is needed to calculate the life expectancy of a prisoner sentenced to term
of years constituting a de facto life without sentence. The hearing should also address the Nevada
Parole rates for crimes similar to those that Boston was convicted of. Without these two pieces of
information, it is impossible for the Court to define “realistic opportunity for release.” It is believed
such information can be obtained through the testimony of employees from the Nevada Department of
Corrections.

An evidentiary hearing is also needed to present evidence of mitigating factors that reduce the
culpability of Boston. Such evidence is necessary to apply the reasoning of the decision in Graham and
Roper. Roper addresses scientific studies regarding juveniles, their development and ultimate
culpability. The Caballero Court gives some direction for what to do in the situation we face when
previous sentences run afoul of Graham.

Defendants who were sentenced for crimes they committed as juveniles
who seek to modify life without parole or equivalent defacto sentences
already imposed may file petitions for a writ of habeas corpus in the trial
court in order to allow the court to weigh the mitigating evidence in
determining the extent of incarceration required before parole hearings.
Because every case will be different, we will not provide trial courts
with a precise time frame for setting these future parole hearings in a
nonhomicide case. However, the sentence must not violate the
defendant's Eighth Amendment rights and must provide him or her a

"meaningful opportunity to obtain release based on demonstrated
maturity and rehabilitation” under Graham's mandate.
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Caballero, 55 Cal. 4™ 262, (2012). When Boston is re-sentenced, the Court must use these
mitigating factors in the proceeding, thus correcting the faiture of the Eighth Judicial District Court to
do so at Boston’s original sentencing.
C. THE STATE HAS NOT BEEN PREJUDICED UNDER ITS NRS 34.800(2) AND NRS
34.726 CLAIMS
The State has claimed a presumption of prejudice under NRS 34.800(2). This is a rebuttable
presumption and Defendant offers that the State is not prejudiced. First and foremost the post
conviction relief sought here does not attack the veracity of the facts or the jury verdict. Even so the
State has available the record established at trial and all post conviction work, Despite the State’s
claims that this is “ancient history” they appear to have a firm grasp of the case as evidenced in
Statement of the Case section of the State’s Response and Motion to Dismiss that was filed on March

4,2011. The Petitioner does not seek any relief that is ouiside that which is contemplated in Graham

and Caballero. Second, any prejudice to the State 1s far outweighed by that experienced by Petitioner
currently serving a sentence that is likely considered cruel and unusual punishment under the Eighth
Amendment.

Pursuant to Lozada v. State, 110 Nev. 349 (1994) laches should not apply. In Lozada, the Court

addressed concerns regarding procedural defanlts and required prejudice in addition to ineffective
assistance of counsel issues.

The required showing of prejudice to establish a claim of ineffective
assistance of counsel is separate and distinct from the showing of
prejudice required to overcome a procedural default. The legislature
requires a showing of prejudice to excuse procedural defaults to prevent
the filing of successive petitions and to avoid abuse of post-conviction
remedies. In addition, requiring prejudice o excuse the filing of
untimely petitions helps to ensure that claims are raised before evidence
15 lost or memories fade. Without such limitations on the availability of
post-conviction remedies, prisoners could petitionforrelief in perpetuity
and thus abuse post conviction remedies. In addition, merit less,
successive and un-timely petitions clog the court system and undermine
the finality of convictions. A showing of prejudice is thus essential to
prevent the filing of successive and merit less petitions for post-
conviction relief.
Id. at 358.
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The instant petition is clearly not an attempt to abuse post-conviction remedies or to clog the

court system as contemplated in Lozada as shown by the good cause explained below.

In addition to the NRS 34.800(2) argument the State also argues the petition is time barred
pursuant to NRS 34.726; this is simply not the case. Any delay in filing this petition is a result of a

new rule of constitutional law after the Graham case. This delay is excused by cause and prejudice.

Specifically, the delay is attributable to a change in a substantive rule of law announced by the United

States Supreme Court on May 17, 2010 and modified on July 6, 2010. Graham v. Florida, supra. The

grounds raised in this petition were unavailable to Boston prior to the Supreme Court’s decision.
Boston can also demonstrate good cause and prejudice to overcome any procedural default as a result
of the sentences he received and their clear violations of the Eighth and Fourteenth Amendment
prohibitions against cruel and unusual punishments. Boston can therefore demonstrate that the failure
to consider the claims presented in this petition on the merits would constitute a fundamental
miscarriage of justice, which is sufficient to overcome any purported procedural default.
WHEREFORE, petitioner respectfully submits that the current sentence is in violation of the

Eighth Amendment and not consistent with Graham. Based on the foregoing facts and legal arguments,

Petitioner Andre Dupree Boston respectfully requests that this Honorable Court conduct an evidentiary

hearing and apply the appropriate sentence.

DATED this 18 day of December, 2012.

,Esq

Nevada Bar No. 005984

229 South Las Vegas Blvd., Ste. 201
Las Vegas, N§9101

Attorney for Petitioner
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CERTIFICATE OF MAILING

I hereby certify that on the 2/ dday of December, 2012, service of the foregoing
ADDENDUM TO PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) was made
this date by depositing a true copy of the same for mailing, first class mail, at Las Vegas, Nevada

addressed as follows:

James Cox, Director

Nevada Department of Corrections
P.O. Box 7011

Carson City, Nevada 89702

Attorney General
Heroes' Memorial Building
Capitol Compiex
Carson City, Nevada 89710

Steven B. Wolfson

Clark County District Attorney
200 South Lewis

Las Vegas, Nevada §9101

LEmployée of Martin Hart
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Electronically Filed
01/23/2013 04:35:49 PM
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

FRANK COUMOU

Chief Deputy District Attorney
Nevada Bar #004577

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

vs- CASE NO: (C084650

ANDRE D BOSTON, DEPTNO: VI
#0920638

Defendant.

STATE’S RESPONSE TO DEFENDANT’S WRIT OF HABEAS
CORPUS (POST-CONVICTION)

DATE OF HEARING: FEBRUARY 11, 2013
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through FRANK COUMOU, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant's Writ of Habeas
Corpus (Post-Conviction).

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

1
1
1
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On August 2, 1988, an Information was filed charging Andre Dupree Boston
(“Defendant”), as follows: Count 1: Burglary; Count 2: Lewdness with a minor with use of a
deadly weapon; Count 4: Assault with a deadly weapon; Count 5: Battery with intent to
commit a crime with use of a deadly weapon; Count 5: First degree kidnapping with use of a
deadly weapon; Counts 6-12: Sexual assault with use of a deadly weapon; Count 13:
Robbery with use of a deadly weapon; Count 14: Attempt dissuade victim or witness from
reporting a crime with use of a deadly weapon.

A jury trial commenced on September 12, 1988. On September 15, 1988, the jury
returned verdicts of guilty for counts 1-8, 10-14 as charged in the Information.

On October 20, 1988, Defendant was adjudged guilty of the offenses contained in the
Information and sentenced to imprisonment in the Nevada Department of Corrections as
follows: Count 1: Ten (10) years; Count 2: Ten (10) years, plus a consecutive sentence of ten
(10) years for use of a deadly weapon, sentence to run consecutive to count 1; Count 3: Six
(6) years, sentence to run consecutive to count 2; Count 4: Ten (10) years, plus a consecutive
sentence of ten (10) years for use of a deadly weapon, sentence to run to count 3: Count 5:
Life, plus a consecutive sentence of life for use of a deadly weapon, sentence to run
consecutive to count 4; Count 6: Life, plus a consecutive sentence of life for use of a deadly
weapon, sentence to run consecutive to count 5; Count 7: Life, plus a consecutive sentence
of life for use of a deadly weapon, sentence to run consecutive to count 6; Count 8: Life, plus
a consecutive sentence of life for use of a deadly weapon, sentence to run consecutive to
count 7; Count 10: Life, plus a consecutive sentence of life for use of a deadly weapon,
sentence to run consecutive to count 8; Count 11: Life, plus a consecutive sentence of life for
use of a deadly weapon, sentence to run consecutive to count 10; Count 12: Life, plus a
consecutive sentence of life for use of a deadly weapon, sentence to run consecutive to count
11; Count 13: Fifteen (15) years, plus a consecutive sentence of fifteen (15) years for use of

a deadly weapon, sentence to run consecutive to count 12; Count 14: Three (3) years, plus a

2 C:\Program Files\Neevia.Com\DocAer@1889@456036 1.DOC




O o0 3 SN kW N

N NN N NN N NN e e e e e e e
o BN e Y NS\ == T < BN B e U, B SO VS N S =)

consecutive sentence of three (3) years for use of a deadly weapon, sentence to run
consecutive to count 13, with no credit for time served. A Judgment of Conviction was filed
on November 7, 1988.

Defendant filed a Notice of Appeal on November 1, 1988 (no. 19607). On October
24, 1989, after having reviewed Defendant’s claims and finding them without merit the
Nevada Supreme Court filed an Order dismissing Defendant’s appeal. Remittitur issued on
November 14, 1989.

On October 22, 1990, Defendant filed a Petition for Writ of Habeas Corpus. The State
filed a Response on November 28, 1990. On December 14, 1990, the district court denied
Defendant’s Petition. A Findings of Fact, Conclusions of Law and Order and a Notice of
Entry of Order were filed on December 18, 1990.

Defendant filed a Notice of Appeal from the denial of his first Petition on January 11,
1991 (no. 21871). On September 30, 1991, the Nevada Supreme Court issued an order
remanding the case for an evidentiary hearing as to whether Defendant received ineffective
assistance of counsel because counsel failed to investigate an insanity defense. Remittitur
issued on October 22, 1991.

An evidentiary hearing was conducted on September 4, 1992. On October 14, 1993,
the district court again denied Defendant’s Petition. A Findings of Fact, Conclusions of Law
and Order was filed on March 18, 1994. A Notice of Entry of Order was filed on March 21,
1994.

Defendant filed a Notice of Appeal from the denial of his Petition on July 25, 1994
(no. 26034). On October 7, 1994, the Nevada Supreme Court filed an Order dismissing
Defendant’s appeal. Remittitur issued October 26, 1994.

Defendant filed a second Petition for Writ of Habeas Corpus on January 5, 2011. The
State filed a Response and Motion to Dismiss on March 4, 2011. On March 23, 2011, the
district court granted the State’s Motion and dismissed Defendant’s Petition as untimely,
successive and in violation of laches. A Findings of Fact, Conclusions of Law and Order was

filed on April 22, 2011. A Notice of Entry of Decision and Order was filed on May 31, 2011.
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On April 19, 2011, Defendant filed a Notice of Appeal from the dismissal of his
second Petition (no. 58216). On February 3, 2012, the Nevada Supreme Court issued an
Order reversing the dismissal of Defendant’s Petition and remanding the case for
appointment of counsel and to determine “whether Graham applies only to a sentence of life
without parole or whether Graham applies to a lengthy sentence structure that is the

functional equivalent of life without parole.” Order Affirming in Part, Reversing in Part and

Remanding, February 3, 2012, p. 5. Remittitur issued on February 28, 2012.

On March 21, 2012, counsel was confirmed to represent Defendant in connection
with the instant Petition. A Supplemental Petition was filed on November 27, 2012. A
Second Supplemental Petition was filed on December 24, 2012. The State’s Response
follows.

ARGUMENT

DEFENDANT’S SENTENCE DOES NOT CATEGORICALLY VIOLATE THE
EIGHTH AMENDMENT OF THE UNITED STATES CONSTITUTION.

Defendant contends his sentence violates the Eighth Amendment prohibition against

cruel and unusual punishment pursuant to Graham v. Florida,  U.S. | 130 S. Ct. 2011

(2010), because it is the functional equivalent of a sentence of life without parole. In
Graham, the United States Supreme Court found that sentencing juveniles to life without the
possibility of parole for a nonhomicide crime is categorically cruel and unusual. Graham,
130 S. Ct. at 2030. The Court analogized life without the possibility of parole to the death
penalty and, relying on Roper v. Simmons, 543 U.S. 551, 125 S. Ct. 1183 (2005), found such

punishment for juveniles categorically in violation of the Eighth Amendment. The Court

stated:
[L]ife without parole sentences share some characteristics with
death sentences that are shared by no other sentences. . . It
deprives the convict of the most basic liberties without giving
hope for restoration, except perhaps by executive clemency — the
remote possibility of which does not mitigate the harshness of
the sentence.

1

1
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Id. at 2027 (emphasis added). Finding the death penalty and life without the possibility of
parole thus uniquely similar, the Court held that juveniles could not be sentenced to life
without the possibility of parole for nonhomicide offenses. Id. at 2030. The Court noted,

however, that:

[Wihile the Eighth Amendment forbids a State from imposing a
life without parole sentence on a juvenile nonhomicide offenfer,
it does not require the State to release that offender during his
natural life. Those who commit truly horrifying crimes as
Juveniles may turn out to be irredeemab?é, and thus deserving of
incarceration for the duration of their lives.

Id. More recently, in Miller v. Alabama,  U.S.  , 132 S. Ct. 2455, 2465 (2012), the

Court acknowledged that Graham’s categorical ban applied only to juveniles being sentenced
to life without the possibility of parole for a nonhomicide offense. The Miller Court then
extended the reasoning of Graham to hold that mandatory sentences of life without parole for
juveniles convicted of homicide offenses also categorically violated the Eighth Amendment.
Defendant was a juvenile at the time he committed the various crimes he was
convicted of. He was sentenced to consecutive terms of imprisonment as noted above.
Subsequent to Graham, Defendant filed a Petition contending that his sentence violated the
Eighth Amendment’s prohibition against cruel and unusual punishment. Defendant also
requested the appointment of counsel to assist in preparing his Petition. The district court
denied Defendant’s request for counsel and dismissed Defendant’s Petition as procedurally
barred. On appeal, the Supreme Court of Nevada reversed the district court’s decision and
remanded for the appointment of counsel and for the district court to determine “whether
Graham applies only to a sentence of life without parole or whether Graham applies to a
lengthy sentence structure that is the functional equivalent of life without parole.” Order

Affirming in Part, Reversing in Part and Remanding, 2/3/2012, p. 5.

Graham does not apply to Defendant’s sentence. By its own terms, Graham only
prohibits a sentence of life without the possibility of parole for juveniles, and does not
preclude any other sentences of incarceration. Graham, 130 S. Ct. at 2030. Furthermore,

several federal and state courts, as well as the United States Supreme Court, have held that
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Graham 1s to be narrowly interpreted and that it does not stand for the proposition that
lengthy term-of-year sentences for juveniles are unconstitutional. Miller,  U.S.at

132 S. Ct. at 2465; Silva v. McDonald, 2012 WL 3656240 (C.D. Cal 2012) (Graham does

not prohibit a 40-years-to-life-with-possibility-of-parole sentence); State v. Kasic, 228 Ariz.
228, 232, 265 P.3d 410, 414 (2011) (Graham does not prohibit an aggregate sentence of
139.75 years for a juvenile); see also, Maxety v. Donat, 2012 WL 295632 (D. Nev. 2012)

(declining to extend Graham beyond life-without-parole sentences for juveniles convicted of
nonhomicide offenses). Here, Defendant has not been sentenced to life without parole for
any of the offenses he was convicted of. Thus, by the terms of Defendant’s sentence,
Defendant is not sentenced to life without the possibility of parole and such sentence does
not implicate Graham.

The United States Court of Appeals for the Sixth Circuit recently addressed whether
Graham’s holding applies to a juvenile who was sentenced to consecutive, fixed terms

totaling 89 years imprisonment. Bunch v. Smith, 685 F.3d 546 (2012). In Bunch, the Sixth

Circuit clearly decided that Graham’s holding did not apply to consecutive fixed-term

sentences:

It is true that Bunch and Graham were both juvenile offenders
who did not commit homicide. But while Graham was sentenced
to life in prison for committing one nonhomicide offense, Bunch
was sentenced to consecutive, fixed-term sentences — the longest
of which was 10 years — for committing multiple nonhomicide
offenses. In Graham, the Court made it clear that ‘the instant
case concerns only those juvenile offenders sentenced to life
without parole solely for a nonhomicide offense.” The Court
stressed that drawing a ‘clear line” was ‘necessary to prevent the
possibility that life without parole sentences will be imposed on
Juvenile nonhomicide offenders who are not sufficiently culpable
to merit that punishment.’...The Court’s analysis in Graham
supports this conclusion because the analysis did not encompass
consecutive, fixed-term sentences.

Id. at 551.
In the present case, just as in Bunch, Defendant’s sentence was a consecutive, fixed-
term of years to life, not life without the possibility of parole. No language in Graham

suggests that the narrow holding would apply to the sentence imposed in the instant case. If
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the Court had intended to broaden the class of offenders within the scope of its decision, it
would have stated that the case concerns any juvenile offender who receives the functional
equivalent of a life sentence without the possibility of parole for a non-homicide offense or
non-homicide offenses. In fact, the most compelling argument indicating that Graham should
not be, and was not intended to be, applied to the functional equivalent of a life without
parole sentence comes from Justice Alito’s dissenting opinion: “Nothing in the Court’s
opinion affects the imposition of a sentence to a term of years without the possibility of
parole. Indeed, petitioner conceded at oral argument that a sentence of as much as 40 years
without the possibility of parole ‘probably” would be constitutional.” Id. at 2058 (Alito, I.,
dissenting).

Furthermore, the Supreme Court has recognized that it is perfectly legitimate for a
juvenile to receive a sentence of life without parole for committing murder. Miller, 132 S.
Ct. at 2465. Thus, there is nothing inherently unconstitutional about imposing sentences of
life without parole on juvenile offenders. Rather, the constitutionality of such sentences
depends on the particular crime or crimes for which they are imposed. Chief Justice Robert’s
concurrence echoes such. Although the Chief Justice’s concurring opinion is not binding, the
Chief Justice aptly stated that the Graham holding was unnecessarily broad because the
particular conduct and circumstances at issue in the case were not serious enough to justify
Graham’s sentence. See Graham 130 S Ct. at 2041 (Roberts, J., concurring in judgment).
Graham was 16 years old when he committed a burglary and the trial court sentenced him to
probation and withheld adjudication of guilt. Id. at 2018. Subsequently, Graham violated his
terms of probation and the trial court sentenced him to life in prison for the burglary. Id.
Because Florida had abolished its parole system, the life sentence left Graham no possibility
of release. 1d.

It is apparent why the Supreme Court determined that Graham’s sentence violated the
Eighth Amendment, considering that a 16-year-old who was sentenced on a burglary
(entering a structure with intent) was given no hope or possibility of standing before a parole

board. In contrast, Defendant was convicted of entering a home and molesting a child under
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the age of fourteen at knifepoint before she called out for her mother and Defendant escaped.
Six weeks later, Defendant kidnapped his first victim’s older sister at knife point as she was
walking to school and, over the course of several hours, robbed, battered, and repeatedly

threatened and sexually assaulted her. Reporter’s Transcript, September 12, 1988, pp. 3-9.

Accordingly, Graham’s sentence for only one felony conviction is a far cry in comparison to
Defendant’s thirteen felony convictions with deadly weapon enhancements on twelve of
those convictions. The fact that Defendant committed multiple sexual assaults, battery,
robbery, burglary, kidnapping and lewdness with a child under the age of 14 and did so with
the use of a deadly weapon is the basis for his lengthy sentence. Because Graham is both
legally and factually inapposite to Defendant’s case, this Court should dismiss Defendant’s
Petition.

Furthermore, this court should decline to extend Graham. Some courts have extended
Graham to include term-of-year sentences that stretch beyond the natural-life expectancy of
a defendant. See People v. Caballero, 55 Cal. 4th 262, 268-69, 282 P.3d 291, 295 (2012);
Thomas v. State, 78 So0.3d 644 (Fla. 2012). These courts have reasoned that, although

Graham solely examined sentences of life without the possibility of parole, the opinion
included language that such sentences did not provide a defendant a “meaningful
opportunity” to obtain release from prison prior to death. Graham, 130 S. Ct. at 2030.
However, such an extension ignores the fact that the United State Supreme Court has twice
had the opportunity to prohibit all sentences for juveniles likely to extend beyond the natural
life of a defendant and twice explicitly declined to do so. See Graham, 130 S. Ct. at 2058
(Alito, J., dissenting) (“[T]he Court holds only that ‘for a juvenile offender who did not
commit homicide the Eighth Amendment forbids the sentence of [life without parole.”);
Miller, 132 S. Ct. at 2469. The United States Supreme Court specifically limited the scope of
its decision. The Court defined the class of offenders with which it was dealing thusly: “The
instant case concerns only those juvenile offenders sentenced to life without parole solely for
a nonhomicide offense.” Id. at 2023. The Graham Court thus specifically and repeatedly

delineated a singular nonhomicide offense and its holding should not be further extended.
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Such an extension also goes beyond the justifications underlying the Graham
decision. The Court justified its prohibition of life-without-parole sentences for juvenile
nonhomicide offenders based on the similarities between sentences of life without the
possibility of parole and the death penalty, similarities unshared by the death penalty and any
other punishment. Graham, 130 S. Ct. at 2030. While even lengthy term-of-years sentences
provide some hope of being released (however slight), capital punishment and life without
the possibility of parole carry the same guarantee that a defendant will never be released
from prison.

Additionally, the Graham Court premised its expansion of a new categorical rule on
“objective indicia of society’s standards, as expressed in legislative enactments and state
practice” to determine whether there was a national consensus against sentencing juveniles
to life without parole. Id. at 2022-2030. The Graham Court began its analysis of objective
indicia by comparing and compiling statistics regarding whether state legislatures have
passed laws allowing for the imposition of a sentence of life without parole on a juvenile.
The Court then examined “actual sentencing practices in jurisdictions where the sentence in
question is permitted by statute” to determine the number of juveniles currently serving
sentences of life without parole. Thereafter, the Graham Court determined that it must look
beyond historical conceptions to the evolving standards of decency and determine extreme
cruelty within the framework of the changing mores of society. Graham then justified its
expansion of cruel and unusual punishment because sentencing juveniles to life without
parole was “exceedingly rare. And it is fair to say that a national consensus has developed
against it.” Id. at 2026.

The State highlights this justification because “community consensus” and the
statistics analyzed specifically do not include lengthy term-of-year sentences that are the
functional equivalent of life without parole. Additionally, the statistics discussed and
analyzed do not include consecutive sentences which in the aggregate amount to the
functional equivalent of life without parole. Nor does Defendant offer such an analysis in the

instant Petition. Thus, Graham’s holding should not be expanded to include consecutive
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fixed-term sentences because Graham specifically did not analyze such sentences when
determining evolving standards of a maturing society and the frequency with which state
courts issue such sentences. In fact, Justice Thomas pointed out in his dissenting opinion that
the majority opinion did not consider statistics or sentences involving juveniles sentenced to
lengthy term-of-years sentences (e.g., 70 or 80 years’ imprisonment). Id. at 2052 (Thomas,
J., dissenting). The fact the Supreme Court did not consider such statistics and analysis in its
determination of whether to expand historical conceptions of the Eighth Amendment can
only lead to one conclusion — the Court did not intend for its decision to encompass lengthy
term-of-year sentences.

Additionally, Graham’s Fighth Amendment evaluation contained a weighing process
and a determination on the relevant purposes and effects of penal sanctions. Interestingly, the
Graham Court spent several pages of its decision detailing proportionality in sentencing and
theories of criminal punishment. The Graham Court determined that neither retribution nor
deterrence justified the sentence imposed upon Graham. However, if Graham’s holding were
expanded to include lengthy term-of-year sentences that are the functional equivalent of life
without parole, such would reduce deterrence. Juveniles would have an incentive to commit
as many crimes as possible before turning 18 years of age. Also, a juvenile defendant’s
sentence would not take into consideration additional infliction of pain upon numerous
victims.

Defendant’s instant argument is nothing more than a request for a “volume discount.”
Juvenile defendants are not to be sentenced to life without parole for a nonhomicide
conviction. However, that holding does not require state courts to hand out coupons akin to
“buy one, get one free,” or “buy one get 3, 4, 5, or 6 free.” Defendant’s argument taken to its
logical conclusion is that if a juvenile is going to commit one serious crime, that juvenile
should commit multiple serious crimes because he is guaranteed not to serve consecutive
sentences for multiple victims, dates, locations, or offenses. A cumulative sentence for
distinct crimes does not present a cognizable Eighth Amendment claim. Each of Defendant’s

sentences were permissible individually because each included the possibility of parole
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within the Defendant’s lifetime. That Defendant was simultaneously convicted and
sentenced concerning various offenses does not warrant a reduction in the severity of
punishment for each individual crime.

Lastly, Defendant has appeared before a parole board as recently as January 17, 2013.
The very fact that Defendant has appeared before a parole board unequivocally distinguishes
this case from Graham. Defendant has had the opportunity to demonstrate his rehabilitation
and maturity. He has had the opportunity to demonstrate that his consecutive sentences
should be commuted to concurrent sentences. Defendant is not forced to rely on the rare
exception of executive clemency which was the only hope Graham had. Thus, Defendant’s
sentence structure and his ability to hope for life outside of prison is different from that
implicated in Graham and no relief is warranted.

DEFENDANT IS NOT ENTITLED TO AN EVIDENTIARY HEARING.

NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. It

reads:

1. The judge or justice, upon review of the return, answer and
all supporting documents which are filed, shall determine
whether an evidentiary hearing is required. A petitioner must
not be discharged or committed to the custody of a person other
than the respondent unless an evidentiary hearing is held.

2. If the judge or justice determines that the petitioner is not
entitled to relief and an evidentiary hearing is not required, he
shall dismiss the petition without a hearing.

3. If the judge or justice determines that an evidentiary hearing
is required, he shall grant the writ and shall set a date for the
hearing.

NRS 34.770. The Nevada Supreme Court has held that if a petition can be resolved without
expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev.

1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A

defendant is entitled to an evidentiary hearing if his petition is supported by specific factual
allegations, which, if true, would entitle him to relief unless the factual allegations are
repelled by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; See also Hargrove v.
State, 100 Nev. 498, 503, 686 P.2d 222, 225 (1984) (1984) (holding that “[a] defendant

seeking post-conviction relief is not entitled to an evidentiary hearing on factual allegations
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belied or repelled by the record”). “A claim is ‘belied” when it is contradicted or proven to
be false by the record as it existed at the time the claim was made.” Mann, 118 Nev. at 354,
46 P.3d at 1230 (2002).

In this case, Defendant’s Petition was remanded for the appointment of counsel to
address the legal question whether Graham applies to sentences of life with the possibility of
parole such that the applicable procedural bars should be excused. As this is solely a legal
question, no expansion of the record is required and Defendant’s motion for an evidentiary
hearing should be denied.

Further, even if this court finds that Defendant’s current sentence violates Graham
and the Eighth Amendment, such a conclusion does not require an evidentiary hearing
wherein Defendant can present “evidence of mitigating factors that reduce the culpability” of
Defendant. If this court finds Defendant’s current sentence unconstitutional, the remedy is to
re-sentence him to the next harshest punishment. When a punishment has been ruled
unconstitutional by the United States Supreme Court, the normal course in Nevada has been
to automatically commute the sentence to the next most severe sentence without holding

another sentencing hearing. When the Court ruled in Furman v. Georgia, 408 U.S. 238, 92 S.

Ct. 2726 (1972), that the death penalty had been applied in violation of the Eighth and

Fourteenth Amendments, the Nevada Supreme Court considered the issue of whether a new

sentencing hearing was necessary for those on death row at the time. In Anderson v. State,
90 Nev. 385, 528 P.2d 1023 (1974), the Court reviewed the wealth of case law on the issue
and concluded that the district court judge was authorized to re-sentence the defendant to life
without the possibility of parole, it being the next most severe penalty which could have
been entered upon the conviction. See also Haynes v. State, 103 Nev. 309, 739 P.2d 497
(1987); Harvey v. State, 100 Nev. 340, 682 P.2d 1384 (1984); Smith v. State, 93 Nev. 82,
560 P.2d 158 (1977).

Further, the Nevada reaction to the decision in Roper v. Simmons, 543 U.S. 551, 125

S. Ct. 1183, provides a similar example. NRS 176.025 was amended in 2005 to reflect the

decision in Roper by changing the minimum age for which a person could be sentenced to
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death from 16 to 18. The statutory notes of NRS 176.025 provide in part “a sentence of death
to which this act applies retroactively shall be deemed to be commuted to a sentence of life
without the possibility of parole on the effective date of this act. . . .” In reliance on this
statute, Michael Domingues, the only juvenile in Nevada on death row at the time of the
Roper decision, received an automatic commutation of his death sentence to life without the
possibility of parole in 94-C-117787. Therefore, an evidentiary hearing is not required as
determining the next most severe punishment for Defendant is also solely a legal issue.

Finally, the only additional evidence of mitigation required by Graham and Miller is a

consideration of the defendant’s youth. Miller, 132 S. Ct. at 2471; see also Graham, 130 S.

Ct. at 2026-27. Such a consideration occurred in this case at the original sentencing.

Transcript of Proceedings, October 20, 1988, pp. 5-6, 7. Thus, no evidentiary hearing is

needed.

DEFENDANT FAILS TO OVERCOME THE PROCEDURAL BARS OF NRS 34.726
AND 34.800(2).

Defendant fails to demonstrate prejudice necessary to overcome application of NRS
34.726. In order to establish prejudice under NRS 34.726, a defendant must show “‘not
merely that the errors of [the proceedings] created possibility of prejudice, but that they
worked to his actual and substantial disadvantage, in affecting the state proceedings with
error of constitutional dimensions.”” Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710,
716 (1993) (quoting United States v. Frady, 456 U.S. 152, 170, 102 S. Ct. 1584, 1596

(1982)). Here, Defendant cannot demonstrate any error, let alone error that worked to his
actual and substantial disadvantage, because Graham does not apply to lengthy term-of-year
sentences. Therefore, he was not prejudiced by such sentence and his Petition is untimely.
Defendant fails to overcome the presumption of prejudice to the State under NRS
34.800(2). In order to overcome such presumption, a defendant must demonstrate either a
fundamental miscarriage of justice or that the grounds for his petition could not have been
discovered prior to the prejudice suffered by the State. Again, because Graham does not

apply to Defendant’s sentence, he cannot demonstrate that such provides grounds for his
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instant Petition and excuses the prejudice suffered by the State. Furthermore, because
Graham does not apply to Defendant, he cannot show that there has been a fundamental
miscarriage of justice such that a new penalty hearing is appropriate. Defendant’s jury trial
occurred more than twenty-four years ago. At Defendant’s sentencing, the State submitted
handwritten letters by the victims as well as their mother, handwritten notes by Defendant
found by his mother containing detailed fantasies of abducting and raping women, and a
report related to Defendant’s stay in a psychiatric hospital describing Defendant as a “time

bomb ready to go off.” Reporter’s Transcript, 10/22/1988, pp. 3-5. The State would be

prejudiced in attempting to locate such information again and provide it at any re-sentencing.
Therefore, Defendant’s Petition should be dismissed as procedurally barred.

CONCLUSION

Based on the foregoing, the State respectfully requests that Defendant’s Petition be
DISMISSED.
DATED this 23rd day of January, 2013.

Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY /s/ FRANK COUMOU

FRANK COUMOU
Chief Deputy District Attorney
Nevada Bar #004577
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CERTIFICATE OF FACSIMILE TRANSMISSION
I hereby certify that service of State’s Response To Defendant’s Writ Of Habeas
Corpus (Post-Conviction), was made this 23rd day of January, 2013, by facsimile

transmission to:

MARTY HART, ESQ.
384-6006

BY: /s/C. Cintola

C. Cintola
Employee of the District Attorney's Office

CB/FCl/cc/L3
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MONDAY, MARCH 4, 2013 AT 9:01:06 A.M.

THE MARSHAL: Page 1, State of Nevada v. Boston, Andre Dupree.

THE COURT: Allright. Go ahead and state appearances.

MR. HART: Attorney Martin Hart appearing for Mr. Boston.

MR. BROOKS: Good morning, Your Honor. Parker Brooks appearing for the
State.

THE COURT: Okay. So, Mr. Brooks knows that | was thinking about this
case last week because he happened to be in an elevator when we were talking
about prior cases not about my thoughts on the case just per se.

MR. HART: Okay.

THE COURT: But anyway, we were --

MR. HART: Thank you, Your Honor.

THE COURT: -- we have spent some time preparing for today’s hearing
which is some interesting legal issues here.

MR. HART: Yes.

THE COURT: | guess, you know, at the outset -- and maybe it's just
assumed, but it didn’t seem like either of you really addressed sort of as a threshold
issue whether Graham applies retroactively to Mr. Boston's case. So, why don’t we
start there.

MR. HART: Your Honor, it was a change in law -- well, let's just cut to the
chase. | think the Supreme Court of Nevada wouldn’t have issued it back if they
didn’t think it was a high likelihood that it applied retroactively.

THE COURT: Perhaps.

MR. HART: I'm gonna just leave at that, Your Honor. | mean, it is a new area
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of law, it is applied -- been applied retroactively in other courts; Florida, the Sixth
Circuit, etcetera, Your Honor. It has been addressed that way. | think that's the
easiest way --

THE COURT: Is the --

MR. HART: -- | mean --

THE COURT: -- State disputing the retroactive effect because it didn't appear
so in the briefing?

MR. BROOKS: Your Honor, | didn't raise the retroactive effect because does
Graham apply retroactively? It would be -- until -- it would be disingenuous for me to
sit here and try to make an argument that Graham doesn’t apply retroactively.

THE COURT: Okay.

MR. BROOKS: It was a new law but | believe it fits under one of the two
exceptions for a new law --

THE COURT: Right. Okay.

MR. BROOKS: -- which would have been the first one which would be similar

THE COURT: Right.

MR. BROOKS: --to the Penry analysis or the --

THE COURT: Okay.

MR. BROOKS: -- Atkins analysis.

THE COURT: Okay.

MR. BROOKS: It just falls squarely on that. So, | didn't raise it.

THE COURT: Good.

MR. BROOKS: Mr. Hart didn’t but it would have --

THE COURT: Okay. That's fine. So, let's put that aside then for the
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moment.

So, Mr. Hart, here’s another question | have then.

MR. HART: Yeah.

THE COURT: With respect to --

MR. HART: Can | --

THE COURT: Yeah?

MR. HART: --first address a couple of cases cited by the State? And | might
hit the questions you have real quick.

THE COURT: Okay.

MR. HART: Just so we know what the -- | mean --

THE COURT: Go ahead.

MR. HART: One is he cited to Maxie and -- which was a District of Nevada
case.

THE COURT: Yes.

MR HART: That was actually a death penalty case originally. So, when they
put in the -- they decided not to extend it to life beyond -- without parole, sentences
for juveniles convicted of non-homicide cases, | really don’t know how they got that
out of a death penalty case. Maybe I'm a little slow on the uptake but | don'’t think
I'm that slow.

As far as the Arizona case that they cited to, Kasic, of course when you
look it up there’s a yellow flag because it's disagreed with, but more importantly that
case involved a series of crimes over a one year period where he was a juvenile on
part of them and he was an adult on part of them. And the -- it pointed out the fact
that the largest sentence he got on any one case was a fixed term of 15.75 years.

THE COURT: Right.
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MR. HART: The same where they cite to Bunch v. Smith, they're all fixed

terms. And this one when you go through his judgment of conviction you see the
words life, life, life. | think | counted eight times, it might have been ten but they're
not fixed term sentences. So, | think that's a huge distinction between what has
been cited by the State in their arguments about aggregate sentences and this.
Also there’s a question about this is an incident. This isn't multiple -- this isn’t a
series of one year --

THE COURT: That was a question --

MR. HART: -- homicides --

THE COURT: -- | have.

MR. HART: -- or arsons.

THE COURT: Can you briefly tell me what this case was about?

THE HART: Which one? The Arizona one?

THE COURT: No, this one, Mr. Boston’s.

MR. HART: Oh. It was a sexual assault, robbery, all involving one big, long
incident, Your Honor. | mean --

THE COURT: Okay. Because it looked like from your brief description there
had been one prior incident with a different victim.

MR. HART: That was out of California.

MR. BROOKS: Yes, Your Honor. It wasn’t exactly one incident. Essentially
what this case was about was on October 1% 1983 Mr. Boston shuck into someone’s
house. He snuck into a house and there was a twelve year old girl there. What he
did was he forced covers over her head, took a knife to her and then started to
fondle her. That was a twelve year old. About a month later he goes to that girl's

fifteen year old older sister, he kidnaps her as she’s walking to school and throws
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her behind some bushes. As he throws her behind some bushes he begins to
attempt to sexually assault her. He has a bandana around his face, he’s wearing
cargo pants, he's holding the knife to her throat then he does sexually assault her in
various ways, he also makes certain comments. She’s begging him and saying, you
know, “I'm a virgin, please don't do this”. He says, “You're not gonna be after this’.
Makes some comments about, you know, her vagina being a little too tight. He says
he’s gonna cut it open with a knife to make it a little looser.

This goes on; she’s tortured throughout the day, sodomized back and
forth. Then on December 2, 1983, so just a month after that, in California what
happens is a black male wearing a bandana, cargo pants, takes his knife and does
the same thing to a sixteen year old girl in California. Now, the --

MR. HART: Your Honor --

MR. BROOKS: -- California --

MR. HART: -- | don't think it necessarily applies to this case. It's --

THE COURT: Right. So that wasn’t part of the charges here.

MR. BROOKS: Absolutely not, Your Honor, but it was in the bad acts motion
there and this is how we get him. I’'m just giving you the factual background here.

THE COURT: Umm hmm.

MR. BROOKS: So, what happens is the California case seemed strikingly
familiar, same exact words, same exact situation, the same exact clean up. They go
they do DNA testing back and forth, they get him from California after he's been
convicted in and prison in California for that charge and bring him down here and
prosecute him on the two that | mentioned initially. So, that's what we have here.

THE COURT: Okay. So, the charges in this case though there were charges

that related to the incident with the twelve year old and then the bulk of the charges
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though were related to that subsequent incident with the fifteen year old.

MR. BROOKS: Yes, Your Honor.

MR. HART: And for the record, all the lifes come out of that one.

THE COURT: Out of that one. Okay. Because that was one of the other --
the question | was about to ask you was about, you know, the fact that -- so,
Graham had, you know, a sentence of life without, non-homicide and the supreme
court says that's unconstitutional for life without for someone -- an offense
committed as a juvenile, non-homicide offense.

And -- so, even if that extends to the equivalent of life without -- in other
words, If | had, you know, a case where someone who is a minor gets sentenced,
okay, it's not life without but, you know, life with the possibility of parole after eighty
years. There you go, you know. Perhaps that would be the equivalent. Not -- that
would, you know, be one issue, but this is going further because I've got life with --
and because of the way it sentences -- the sentences don’t say how many years
before they're eligible for parole. | don’t know what that answer was on those --

MR. HART: It was --

THE COURT: -- lifes.

MR. HART: --ten and ten.

THE COURT: Ten?

MR. HART: | believe it was ten and ten.

THE COURT: So, those lifes were -- so, five or ten. But -- so, the only way
that the argument is made in this case that this is a functional equivalent is by --
because they were all run consecutive and because when you stack them all up it
adds up to many years going beyond his life expectancy. | think we can agree

factually it goes beyond his life expectancy the way he was sentenced. Intentionally
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MR. HART: Yes.
THE COURT: -- so by the Court apparently.

So, the question is does that change it because that's -- you know, part
of the argument the State made is that, you know, because it's multiple different
charges for, you know, different acts of sexual assault, different acts of kidnapping,
robbery, those different charges, you know, does that -- can you add those together
to talk about it being the equivalent of a life without when it's multiple different
charges? And obviously that means that they were, you know, separate acts that
could be charged separately without violating double jeopardy.

MR. HART: Okay. First of all, the way the sentencing structure used to work
prior to 1995 --

THE COURT: Yeah.

MR. HART: -- on the non-life cases basically he would have expired with
everything in there with the -- the first -- the first incident.

THE COURT: Sure.

MR. HART: We'd be -- | mean, we’'d be --

THE COURT: Right. Right.

MR. HART: -- done there.

THE COURT: Right. So --right. So, we'’re talking -- and the longest
sentences and the most significant ones relate to this --

MR. HART: Yeah.

THE COURT: -- the time period during which -- with this other victim, the
second victim.

MR. HART: And my argument is that, yeah, there was multiple acts but it's --
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when you compare it to, like, the Arizona case cited that was eight different houses -

THE COURT: Right.

MR. HART: -- over a year.

THE COURT: Right.

MR. HART: That's not what we have here. Additionally, like | said, this is life
after life after -- and I'm sorry, | did miscount. | started adding up again, | think it
was twelve.

THE COURT: Yeah. It was a lot.

MR. HART: Yeah. But it's life after life after life.

This is --

THE COURT: Right. | mean -- and the supreme court's decision said
basically it's at least 100 years.

MR HART: Yeah. Which like | said is the actuary charts for prisoners is --
he's in trouble.

Your Honor --

THE COURT: And he’s already been in now since -- when was he -- 1983 or
something?

MR. HART: ’88.

MR. BROOKS: Yes, Your Honor. But remember this case was to run
consecutive to his California case, the facts | alluded to. So, he --

THE COURT: Got it.

MR. BROOKS: -- didn't start accruing credit for some time.

THE COURT: Okay.

MR. HART: Yeah. And like | said -- yeah, my argument, like | said, it's in the
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reports, it's -- it's a very new and evolving area of case law, but everything I've read
and gone through is that they are looking at aggregate non-life sentences ending up
being functional lifes where they’re -- where they're ruling that Graham does not
apply. Here we have life sentences although parolable in theory that in their
aggregate pretty much make him dead man city.

Additionally -- and | know this is a legal issue, but when you look at the
attachments we’ve done -- in everything he has done while he has been in custody,
| think you go -- the heart of Graham is the fact that the young mind is impulsive,
crazy, stupid. He is a poster case for a change. He's getting degrees while he’s in
prison, Your Honor.

If there’s a chance for somebody to turn around this guy is -- like | said,
this is what you would dream about. | don’t know how else to put it for somebody
making good use of their time while they’re in prison and growing. Beyond a 17
year old we're looking at 24 years ago. Yeah, so 25 years ago, 24 and a half,
whatever you -- you know, a while ago.

THE COURT: When the trial was.

MR. HART: Yeah.

THE COURT: It's about 30 years since the offenses | guess if it was --
MR. HART: ’'88 --

THE COURT: --'83.

MR. HART: --so --yeah. You'reright. Yeah. No, you're right.

Yeah, | mean, heck, I'm just a tad different than | was at that time. |
think all of us are.

THE COURT: | don't think you were, you know, raping 13 year olds, but

anyway. | hope not anyway.

Page - 10

AA 000913




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. HART: No, Your Honor. No. Thank you for asking.

But, Your Honor, like | said, this is -- he fits what Graham is all about

and that --

THE COURT: Right.

MR. HART: --it's a young mind.

THE COURT,; What were the sentencing -- | mean, do either of you even
know what the sentencing options were for sexual assault at that time?

MR. BROOKS: Your Honor -- well, first | believe for sexual assault it would
have been life and it would have been five to life | believe under sexual assault.
This was a sexual assault with a deadly weapon. He could have got life --

THE COURT: So, it was --

MR. BROOKS: -- without.

THE COURT: -- consecutive. Five to life.

MR BROOKS: But he wasn’t given life without, he was given life.

THE COURT: But was there a term of years --

MR HART: It's an automatic --

THE COURT: -- option?

MR. BROOKS: | believe -- that | don't remember. I'm sorry, Your Honor.

MR. HART: And | will be --

THE COURT: Because, you know, ultimately we got a -- were getting ahead
of ourselves a bit to the question of what relief you're asking for because, you know,
looking at what the legal sentences were for the crimes at the time they were
committed.

MR. BROOKS: Your Honor, may | respond to the legal --

THE COURT: Yeah.
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MR. BROOKS: -- argument?

THE COURT: Hold -- | promise I'm gonna --
MR. BROOKS: Oh --

THE COURT: -- hear from you.

MR. BROOKS: -- | didn't know if you were --

MR. HART: And what happens at that time was deadly weapon was an equal

and consecutive --

THE COURT: | know that.

MR. HART: -- so double (indecipherable).

THE COURT: So --

MR. HART: And | was thinking it was ten -- and he might have been right and

| might have --

THE COURT: It might have been five.

MR. HART: Might have been -- misread it and it wouldn't have been --
THE COURT: It was five -- a consecutive five --

MR. HART: Yeah.

THE COURT: --for a deadly weapon --

MR. HART: It wouldn’t have been --

THE COURT: -- on each of them.

MR HART: -- the first time | made that mistake.

THE COURT: So that would be --

MR. HART: Sixty -- what are we --

THE COURT: | don't know. I’'m not sure how the supreme court got to their

hundred calculation but I'm gonna --

MR. HART: Yeah.
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there.

THE COURT: -- trust them for the moment that if you add it all up it gets

But ultimately, Mr. Hart, though the relief you’re seeking is to have me

find that the sentence is unconstitutional in accordance with Graham and 8th

amendment and no re-sentence --

MR. HART: The opportunity for a re-sentencing.
THE COURT: And --

MR. HART: | mean --

THE COURT: What would be constitutional?

MR. HART: Your Honor, | -- what does it take to answer this? Because |

guess in theory we would have to look at the actuary charts and break down --

THE COURT: Wheniis it --

MR. HART: -- the numbers.

THE COURT: -- the realistic opportunity for probation under the --

MR HART: Yeah.

THE COURT: -- Graham language?

MR. HART: Before he dies. And in all candor, | don't -- because of the way

the judgment of conviction is written I’'m -- I'm not prepared to answer -- | mean, you

know,

| --
THE COURT: Okay. Well --

MR. HART: | think -

THE COURT: -- | mean --

MR. HART: -- and my gut feeling is this Court has the opportunity to impose

the life sentence on him regardless and he’s still gonna have to go get paroled. So,

it's not gonna be an automatic welcome to the neighborhood, you're out of here no
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matter what because we're -- we still gotta do the sentence to get paroled -- to get
there, and that's where were at, Your Honor. And | think it leaves the Court a lot of -
- a lot of options. Unless you want to go term of years and I'm fully behind that,
Your Honor, but it gives this Court the opportunity.

THE COURT: Right. So, some -- | guess what you'’re saying is, you know,
even with the lifes some could be run concurrent for example to shorten --

MR. HART: Yes.

THE COURT: --it up.

All right. So, Mr. Brooks, yes. | just wanted to talk through all the
issues with him, | haven’t ruled yet. So, go ahead.

MR. BROOKS: Your Honor, although | mentioned that Graham would be
retroactive | don't think this falls under Graham --

THE COURT: Right.

MR. BROOKS: -- so | would ask that the petition --

THE COURT: Right.

MR. BROOKS: -- be dismissed as to --

THE COURT: Clearly that's the issue.

MR. BROOKS: --time barred.

THE COURT: Go ahead.

MR. BROOKS: Yes.

Graham stated that it concerned only the juvenile offender sentenced to
life without parole solely for a non-homicide offense. So, from that statement
holding four analytical factors can be discerned. One, the offender was a juvenile at
the time of the crime which is the case in this situation.

THE COURT: Right.
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MR. BROOKS: Two, the sentence imposed was on a singular non-homicide
offense. That's not what we have in this situation. Three, the offender was
sentenced to life without parole. That's not what we have in this situation.

And what | would note is in that holding in Graham it says it does not
require the State to release the offender during his natural life. Some offenders --
some crimes are so irredeemable that they deserve incarceration for the duration of
their life. Mr. Hart mentioned that this was impulsive, crazy and stupid. | only
recited some of the facts from this case. Those are not the words that would come
to mind when looking at this and that's the words that came to mind when the
sentencing judge articulated the sentence. He had considered the juvenile aspect of]

this; he had considered also the multiple victims. Bunch v. Smith is the only circuit

court of appeals that has ruled on this -- this -- the Sixth Circuit court. They had 89
years in prison. | understand we’re talking about the, you know, was it 1007 Is it
1107 Isit 5 to life? Is it 10 to life? I'll concede that it's over his natural life
expectancy but not on one count.

THE COURT: Right.

MR. BROOKS: And Bunch had that same thing. And Bunch specifically held,
no, that's not what Graham held. Graham made it clear that the instant case
concerns only those juvenile offenders sentenced to life without parole solely for a
non-homicide offense. That's what Bunch stated. And Bunch said this aggregate
term of years, Graham does not apply to that.

If the Court had intended to broaden the class of offenders within the
scope of its decision it would have stated that and it would have been clear because
it was an issue that was raised, and here’s how you know it was raised. Justice

Alito’s dissenting opinion clearly states nothing in this Court’s opinion affects the
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imposition of a sentence to a term of years without the possibility of parole.

Indeed the Petitioner when you --
THE COURT: So, we're gonna rely on his dissent to tell us what the holding
means?
MR. BROOKS: No, Your Honor. And | know it doesn’t hold any -- for you, but

what I’'m saying is Justice -- when you look at Justice Alito’s dissent, Justice
Thomas' dissent and Justice -- Chief Justice Roberts concurring you can tell they
specifically tolled the majority in this thing. Nothing in your holding applies to the
aggregate term of years or the dysfunctional equivalent or defacto, whatever the
wording would be. And in fact, just like you asked Mr. Hart, Justice Alito asked,
okay, what would be constitutional? And the Petitioner in that situation even
conceded, well, | suppose forty years would be constitutional in this particular
situation.

THE COURT: Umm hmm.

MR. BROOKS: Now, also with that though you have to remember Chief
Justice in his -- in his concurrent said: “Look, this is an overly broad opinion
because we don't need to go that far, life without parole just isn’'t necessary for
someone who only committed a burglary’.

THE COURT: Right. He said it was --

MR. BROOKS: This is one offense.

THE COURT: -- just disproportionate to the offense there.

MR. BROOKS: And it was. Because you have to remember he was initially
just --

THE COURT: It was a burglary. Put on probation and he ends up with life

without.
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MR. BROOKS: Yes. He was --

THE COURT: Yeah.

MR. BROOKS: --initially just given a probationary term of three years with
twelve months incarceration as a term of the probation.

THE COURT: Right.

MR. BROOKS: He failed it and life was imposed. Florida had done away with
their parole statute and --

THE COURT: Right.

MR. BROOKS: -- so it was life without parole.

THE COURT: Right.

MR. BROOKS: That's clearly disproportionate to a burglary. That's not what
we have here.

THE COURT: Right. But-- but in spite of Justice Roberts -- Chief Justice
Roberts leaning that's not what the majority did, the majority made a broader ruling.

MR. BROOKS: Well, the majority only held it to a non-homicide singular
offense and -- well, life without. And you know that also because --

THE COURT: So, you think it would be constitutional if instead of life without
for a juvenile we said, okay, life with the possibility of parole after 80 years that
would be constitutional?

MR. BROOKS: That statute in and of itself by the legislature would never be
passed because that would be unconstitutional because it would be 80 to life, it
would be life without --

THE COURT: So -- so, it would be unconstitutional?

MR. BROOKS: For a singular non-homicide offense? I'll concede that.

THE COURT: Okay.
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MR. BROOKS: Butremember the -- remember the objective indicia of society
standards that were looked at by the majority. They looked at legislature’s laws that
were passed. They compiled and compared statistics and they specifically never
analyzed the situation in front of us.

THE COURT: Right.

MR. BROOKS: They could have and they never did.

THE COURT: Right.

MR. BROOKS: And Justice Thomas -- now not just Alito, he says, “Hey, the
majority never considered a lengthy term of years in your analysis --

THE COURT: Right.

MR. BROOKS: -- and your opinion”.

THE COURT: It wasn't before him.

MR. BROOKS: Also, along with the compiling and preparing of statistics, the
Court made a lengthy record with regard to retribution, deterrence and theories of
criminal responsibility.

THE COURT: Yes.

MR. BROOKS: I[f this Court were to hold as the Defendant is asking, it would
actually cut against deterrence and retribution because you would no longer be held
accountable for individual crimes and individual victims and also it would go against
deterrence because you're essentially offering a volume discount and saying if
you're a juvenile and you commit one horrendous, serious offense you can commit
two, three, four or five because you cannot be sentenced over a certain amount.

So, it actually -- it goes against deterrence and goes against retribution. And along
with this volume discount idea, remember the cumulative sentence is not a

distinctive cognizable claim for Eighth Amendment purposes, this is each individual
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sentence was appropriate and was constitutional.
Along with that, Your Honor, | would note the concept of sentencing

packaging. Remember the Court in Wifson v. State. Wilson v. State was that

situation where a trial was held and essentially on appeal the Court struck through
your four counts. Well, those three or four counts had been run consecutive so now
it got sent back to Judge Leavitt for re-sentencing and when it did Judge Leavitt
wanted to further her intent that she had initially done and so tried to run other
counts that had been -- she tried to run them consecutive. The Court said no. The
State urged the concept of a packaged sentence, you know, a sentencing package
which is done under the federal system and under the package concept the Court's
treat penalties imposed on multiple counts as individual components of the single
comprehensive plan. The Nevada Supreme Court in 2007 rejected that idea and
basically said no, we don't have a sentencing package here in Nevada, that's a
federal concept. But in doing that --

THE COURT: Which case is that again?

MR. BROOKS: That's Wilson v. State 123 Nev. 587.

THE COURT: Okay. Go ahead.

MR. BROOKS: Now, in doing that the Nevada Supreme Court ocbviously was

focused on some double jeopardy ideas, but --

THE COURT: Right.

MR. BROOKS: -- also implicit in that is the concept that our Nevada Supreme
Court doesn’t recognize a comprehensive plan, and if they don’t recognize a
comprehensive plan then it's per count and per count -- this does not violate
Graham.

Also, Your Honor, | note -- as my final argument, basically the

Page - 19

AA 000922




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

pragmatic problem that all these courts are dealing with at this point in time.

THE COURT: Yeah.

MR. BROOKS: This Court shouldn’t expand passed the supreme court’s
specific ruling and limitations of Graham because, first, we have don't have -- we
have a limited record. We don't have the vast amounts of information and the
societal values, the penalogical justifications that that court was looking at. And
also, If -- if this Court were to determine that this is a defacto life then what -- at what
number does the 8™ Amendment become implicated? Could the number vary
based on social economic factors, based on race, based on gender? Also, does the
number of crimes matter? How many victims do you tell I'm sorry, you know, | know
you were sexually assaulted at knife point but that one no longer counts?

So, based on all that if Graham wants to basically take this prism and
expand it then that court should do that but they didn't and so | would ask, Your
Honor --

THE COURT: But that court can’t do that until cases come up with that
situation because --

MR. BROOKS: They could have --

THE COURT: --they're only allowed to rule on the cases before them.

MR. BROOKS: They could have had a broader holding. And remember in
Miller the following one in 2011, there’s nothing inherently unconstitutional about life
without. Although that was a homicide offense --

THE COURT: Right.

MR. BROOKS: --they said you can’t have the mandatory scheme.

THE COURT: It can’t be mandatory. Right.

MR. BROOKS: Yes, you can’t have a mandatory scheme but they didn't say
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you couldn’t do it for a homicide. So, there’s nothing essentially inherently
unconstitutional and they could have expanded it.

THE COURT: So, in the -- in considering whether they -- life without was
constitutional for a homicide offense they could have decided on a term of years?

MR. BROOKS: No. In Graham and Miller if the court had wanted to they
could have said -- they could have basically made a broader ruling, not a singular
non-homicide offense, just a juvenile cannot be sentenced to life without but they
didn’t do that. Or a juvenile could not be sentenced to the functional equivalent of
life without.

THE COURT: And so, what do we make of the -- the language in Graham
about that there has to be some realistic possibility or words to that effect of getting

MR. BROOKS: Of --

THE COURT: -- out?

MR. BROOKS: -- getting parole. Well, a couple of things. Number one, as |
articulated -- I'm not gonna keep going with the singular offense, however --

THE COURT: Okay. Right.

MR. BROOKS: -- also Mr. Hart has kind of shown all these documents and |
think that actually shows that he’s been in front of the parole board; he has the
chance to show them. So, he -- it’'s not the same --

THE COURT: Right. But he'll be paroling on one -- let's -- if he does parole
on this sentence he just starts serving the next one and the next one and the next
one.

MR. BROOKS: Correct. But we know there’s no truth in sentencing other

than the life without. Life without does mean life without in this state, but --
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THE COURT: Right.

MR. BROOKS: --there's always the possibility that a parole board could
commute sentences based on how well this person does and he at least gets the
chance to go in front of them whereas Graham would have never gotin front of a
parole board. And that's the big difference, this Defendant gets a chance to show
look -- look what 've done.

THE COURT: So, the parole board can just choose to commute sentences
that the Court ordered to run consecutive?

MR. BROOKS: | mean, no they -- we know they do.

THE COURT: | mean -- I'm asking that as a serious question because that
would be --

MR. HART: And [ --

THE COURT: -- news to me.

MR. HART: -- could answer that real quickly. No, they can't. And I'll give you
why | know. My mother-in-law was kidnapped and there’s a kidnapping tale on him.
He was able to go to the pardons board when my mother went --

THE COURT: Right.

MR. HART: --in and actually testified in front of the pardons board, my
mother-in-law, to have him released because she saw some change in him over the
eight years he was in there, but that was something that -- all they were able to do
was pardon -- or parole him from one sentence to the next to start. So, yes, you --
she was -- they were able to get --

THE COURT: Right. The pardons board is like the --

MR. BROOKS: Maybe | used the wrong --

THE COURT: -- governor and the, you know --
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MR. HART: Yeah, | mean, it's a totally --

THE COURT: -- the AG --

MR. HART: -- different deal than this and this is --

THE COURT: Okay.

MR. HART: -- not what's --

THE COURT: Okay.

MR. HART: -- under Graham.

THE COURT: Well, | just wanted to be clear. | mean, | just --

MR. BROOKS: | may --

THE COURT: -- wanted to be sure --

MR. BROOKS: -- have used the wrong word.

THE COURT: -- | understood what the facts were. Okay.

Were you done? Sorry.

MR. BROOKS: Yes, Your Honor.

THE COURT: Okay. Allright. Mr. Hart.

MR. HART: And my only response to this is -- as we go through and he
points to Mifler after Graham, the way | read this interpretation is slowly but surely
the supreme court is figuring out, wow, you're under eighteen, we really should start
thinking about how long we’re throwing people away for. To me it's a continuing of
limitations on lifetime sentences for juveniles. And | think it's -- | mean, we can talk
about the legal ramifications. | think there’s -- and maybe I'm -- I'm looking at a
bigger picture here as to what the flow of the rulings have come down as. That's the
way | interpret it.

Again, | would point out -- we keep talking about the term of years,

aggregate. If you want to look at Nevada -- and this is a strange analogy but it's a
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good analogy | believe. If you want to get habitual criminal treatment they have to
rise out of separate convictions from separate offenses.

THE COURT: Right.

MR. HART: This was tried as one case and although we were divided, |
mean, the great bulk of everything we're talking about here is --

THE COURT: One event.

MR. HART: --it's one incident, | mean, it's -- it's not -- that's the way | look at
it. | mean, it's -- it didn’t happen in thirty seconds, but it is one incident, Your Honor,
and that's where it applies. As far as constitutionality and where we're at, we've
also got our supreme court to decide as to the bulk package program and --for lack
of a better term. That's where we're at, Your Honor.

THE COURT: Right. | mean, on this constitutional issue it's really the U.S.
Supreme Court’'s ruling because they’re more pertinent to the analysis on that issue
although clearly our Nevada Supreme Court was concerned enough about it to send
it back to me to address it.

So, | appreciate your arguments. I'm actually gonna take it under
advisement and get you a decision. | think | need -- | want to take a little more time
with it. It's an important enough issue with implications that | want to consider
before | make a ruling on it.

MR. HART: Would the Court be okay if | was -- and maybe -- one of us will
go across the state -- or across the street and see if we can pick up the historical
sentencing guidelines. | don’t know how to deal with Westlaw anymore, they used
to have a great program where you could go back as to what was under --

THE COURT: | mean --

MR. HART: -- the statute.
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THE COURT: --if you could -- if you could kind of jointly figure out what the
actual sentencing options were at the time and what the parole eligibility is on the
charges that he was convicted of | would appreciate that factual information.

MR. HART: Okay. | do have old school books downstairs in the library, the
building we're in. So -- and | think they’re -- | don’t think they’'ve been updated since
about 88 so they're probably about perfect.

THE COURT: Okay. Yeah, if you could get that to me I'd appreciate it. But, |
mean, | don’t -- | don’t think it'll take me long to get you a ruling but | want to just go
back through it again and decide what | want to do with this, but | appreciate your
arguments today.

[Proceedings concluded at 9:32:32 a.m.]
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State of Nevada, CASE NO.: C084650

Plaintiff, DEPARTMENT 6
VS ORDER GRANTING IN PART AND DENYING

IN PART PETITION FOR WRIT OF HABEAS

Andre D. Boston, CORPUS

Defendant.

In 1988, Petitioner Andre Boston (“Boston™), a juvenile at the time he committed his
offenses, was convicted of one count of burglary, one count of lewdness with a minor with
the use of a deadly weapon, one count of assault with a deadly weapon, one count of battery
with the intent to commit a crime with the use of a deadly weapon, one count of first-degree
kidnapping with the use of a deadly weapon, six counts of sexual assault with the use of a
deadly weapon, one count of robbery with the use of a deadly weapon, and one count of
attempting to dissuade a victim from reporting a crime with the use of a deadly weapon. The
court sentenced Boston to serve fourteen consecutive terms of life with the possibility of
parole and consecutive terms totaling 92 years. As the Nevada Supreme Court has noted, it
appears that Boston would have to serve a minimum of approximately 100 years before he
will be eligible for parole.

Boston filed the instant Petition in proper person on January 5, 2011. This Court
dismissed the petition as procedurally barred and barred by laches. On appeal, the Nevada
Supreme Court reversed and remanded to appoint counsel for Boston and consider whether

the United States Supreme Court’s decision in Graham v. Florida, 130 S. Ct. 2011 (2010)

provides good cause for the filing of this untimely and successive petition and, if so, whether

it provides a basis for relief herein.

RECEIVED

MAR 2 2 2018
. DEPT 6
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The Court has read and considered Boston’s Petition for Writ of Habeas Corpus (Post
Conviction), State’s Response and Motion to Dismiss Defendant’s Petition, Boston’s
Supplement to Writ of Habeas Corpus (Post-Conviction), Boston’s Addendum to
Supplement, and the State’s Response to Defendant’s Writ of Habeas Corpus (Post-
Conviction). The Court held a hearing on March 4, 2013 at which Parker Brooks, Esq.
appeared and argued for the State and Martin Hart, Esq. appeared and argued for Boston.
This Court took the matter under advisement.

After full consideration of the papers and exhibits submitted by the parties, oral
arguments, and consideration of the legal authorities, the Court hereby grants the petition
and finds that Boston’s cumulative sentences herein violate the Eighth Amendment of the
United States Constitution’s prohibition of cruel and unusual punishments under the Graham
case.

In Graham, the United States Supreme Court, in a decision written by Justice
Anthony Kennedy, held that “for a juvenile offender who did not commit homicide the
Eighth Amendment forbids the sentence of life without parole. This clear line is necessary
to prevent the possibility that life without parole sentences will be imposed on juvenile
nonhomicide offenders who are not sufficiently culpable to merit that punishment. Because
‘(tlhe age of 18 is the point where society draws the line for many purposes between
childhood and adulthood,” those who were below that age when the offense was committed
may not be sentenced to life without parole for a non-homicide crime.” 130 S. Ct. at 2030,

quoting Roper v. Simmons, 543 U.S. 551, 574, 125 S. Ct. 1183 (2005). The Court went on

to say, “A State is not required to guarantee eventual freedom to a juvenile offender
convicted of a nonhomicide crime. What the State must do, however, is give defendants like
Graham some meaningful opportunity to obtain release based on demonstrated maturity and
rehabilitation.” Id. The Court found a national consensus against such sentences of life
without possibility of parole for juvenile nonhomicide offenders. Id. at 2023-2026. The
Court also relied and expanded on the analysis of the Roper Court to the effect that because

juveniles are immature, they are more vulnerable to outside influences, their brains are less

AA 000931
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developed, they have more difficulty considering long-term consequences, and they have
less self-control, there is a greater possibility that a minor’s character deficiencies may be
reformed with time. Id. at 2026-27. The Court also recognized the harshness of a life
without parole sentence for a juvenile because it will on average require serving more years
and a greater percentage of his life in prison than an adult offender. Id. at 2028. Moreover,
the Court found that the penological justifications for such a sentence—retribution,
deterrence, incapacitation, and rehabilitation—did not justify life without parole for juvenile
nonhomicide offenders. Id. at 2028-30.

In the instant case, Boston was convicted of heinous crimes he committed while a
Juvenile. He was convicted of entering a home and molesting a child under the age of
fourteen at knifepoint. Six weeks later, he kidnapped the first victim’s older sister at knife
point and, over the course of several hours, robbed, battered, and repeatedly threatened and
sexually assaulted her., He was convicted of thirteen felonies, with deadly weapon
enhancements on twelve of them. As the State points out, Boston was not sentenced to life
without parole for any of the charges of which he was convicted. However, based on the
information presented by Boston, the Court may take judicial notice that the imposition of
each of these sentences to run consecutively, with a minimum time to be served of more than
100 years, constitutes the functional equivalent of a sentence of life without parole.

Contrary to Graham’s Constitutional mandate, Boston was not given “some
meaningful opportunity to obtain release based on demonstrated maturity and rehabilitation.”
Instead, similar to the sentencing court in Graham, the Court that sentenced Boston
apparently believed that there was nothing further that could be done for him and he would
always be a dangerous criminal who must be kept off the streets. “To justify life without
parole on the assumption that the juvenile offender forever will be a danger to society
requires the sentencer to make a judgment that the juvenile is incorrigible. The
characteristics of juveniles make that judgment questionable.” Graham, 130 S. Ct. at 2029.
The Graham Court went on to say, “A life without parole sentence improperly denies the

juvenile offender a chance to demonstrate growth and maturity. Incapacitation cannot

AA 000932
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override all other considerations, lest the Eight Amendment’s rule against disproportionate
sentences be a nullity.” Id. The Court notes that, in this case, Boston has presented evidence
that, during the twenty-five years he has been in Nevada custody, he has earned his GED,
multiple college degrees, several certificates from the Federal Emergency Management
Agency, more than twenty Certificates of Appreciation or Achievement, and many accolades
and certificates of recognition from the prison staff.

While Boston here was sentenced to this lengthy period of incarceration for multiple
different offenses, rather than one single offense, all of the most serious charges relate to the
events with the second victim that all took place on one day when Boston was sixteen years
old. Under the circumstances, the Court finds that Graham’s holding, and the reasons for it,
are equally applicable here.

In conclusion, the Court finds that the issuance of the Graham decision by the United
States Supreme Court provides good cause for the otherwise untimely and successive
petition filed by Boston herein, and that prejudice is demonstrated by Boston if he is unable
to raise the issues contained in the instant petition. Additionally, the State’s assertion of
laches has been sufficiently rebutted by Boston as he did not delay an unreasonable amount
of time after issuance of Graham and it will not be unreasonably difficult for the State to
hold a new sentencing hearing which does not require an entirely new trial. The Court
further hereby grants the instant Petition in part and holds that the sentences imposed on
Boston herein are in violation of the Eighth Amendment because they do not provide a
meaningful opportunity to obtain release. Accordingly, the Court hereby sets aside those
sentences, and finds that Boston must be re-sentenced in accordance with the Eighth
Amendment’s dictates. All other relief sought herein is denied. The Court is scheduling a

status hearing to discuss the scheduling and scope of Boston’s new sentencing hearing for

April 10, 2013 at 8:30 am.
L Gdo A

Dated this 22nd day of March, 2013
ELISSAF. CADISH, DISTRICT JUDGE

AA 000933
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CERTIFICATE OF SERVICE

I hereby certify that on the date filed, I electronically served, mailed to the following proper
persons, or placed a copy of this order in the attorney’s folder in the Clerk's Office as
follows:

Parker Brooks, Assistant District Attorney
Martin Hart, Esq.

““Timothy D. Kelley /
Judicial Executive Assistant
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JONATHAN E. VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #006528

200 Lewis Street

Las Vegas, Nevada 8§89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, %
)
v. ) Dept. No. VI
ANDRE D. BOSTON, )
#0920638 )
Defendant(s). %
)
TO: ANDRE D. BOSTON, Defendant; and
TO: MARTIN HART, ESQ. Attorney for Defendant and
TO:

Electronically Filed
04/03/2013 09:34:39 AM

Qi b e

CLERK OF THE COURT

Case No. 88C084650

NOTICE OF APPEAL

ELISSA F. CADISH, District Judge, Eighth Judicial District Court,

Dept. No. VI

NOTICE IS HEREBY GIVEN THAT THE STATE OF NEVADA, Plaintiff in the

above entitled matter, appeals to the Supreme Court of Nevada from the order the district

court filed on March 22, 2013, granting in part Defendant's Petition for Writ of Habeas

Corpus.

Dated this 3" day of April, 2013.

STEVEN B. WOLFSON,

Clark County District Attorney

BY /s/Jonathan E. VanBoskerck

JONATHAN E. VANBOSKERCK
Chief Deputy District Attorney

Nevada Bar #006528

C:\PROGRAM FILES\NEEVIA.COM\DOCUMENT CONVERTER\TEMP'4139643-4878002.DOC
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CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing NOTICE OF APPEAL was

made April 3 2013 by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

MARTIN HART, ESQ.

The Law Offices of Martin Hart Law, LLC
229 South Las Vegas Blvd., Ste 200

Las Vegas, Nevada 89101

ELISSA F. CADISH

Eighth Judicial District Court, Dept. VI
Regional Justice Center, 15" FI.

200 Lewis Avenue

Las Vegas, Nevada 89101

BY /s/j. earcia

Employee, District Attorney’s Office

JEV/jg

C:\PROGRAM FILES\NEEVIA.COM\DOCUMENT CONVERTER\TEMP'4139643-4878002.DOC 2
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#27846 - BOSTON, ANDRE

SENTENCE STRUCTURE

CT# SENTENCE CRIME
R 120 |BURGLARY
cS | 2 120 |LEWDNESS WITH A MINOR
CS |3 2 120 |UDW
cs |1 3 72 ASSAULT/UDW
cS |5 4 120 |BATTERY W/INTENT TO COMMIT CRIME
cs 1, 4 120 |UDW
cs |7 5 60-LIFE__|KIDNAP 1
CS |2 5 60-LIFE _|UDW
CS |9J 6 60-LIFE  |SEXUAL ASSAULT
cS _[/0 6 60-LIFE__|UDW
CcS 1y 7 60-LIFE _|SEXUAL ASSAULT
CS [y 7 60-LIFE _|UDW
CS |, 8 60-LIFE_|SEXUAL ASSAULT
CS | 8 60-LIFE__|UDW
CS_ [510 60-LIFE |SEXUAL ASSAULT
CS _[jo 10 60-LIFE _|UDW
CcS | 1 60-LIFE_ |SEXUAL ASSAULT
cs |19 11 60-LIFE |UDW
CS |14 12 60-LIFE | SEXUAL ASSAULT
CS_ |30 12 60-LIFE |UDW
5 |3\ 13 "180 _ |ROBBERY
CS |32 13 180 |UDW
CS |4} 14 36 ATT. DISSAUDE VICTIM FROM REPORTING CRIME
CS_ [\ 14 UDW [

Offirse 10183 £ 114-53
1030~ 5 5
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h
voluntarily agree to return to the demanding State with the duly authorized agent(s) g
t

San Diego County
SHERIFF’'S DEPARTMENT ~ ,

330 W. Broadway, San Diego, CA 92101
(619) 531-3762

Andre Boston, Freely admit that | am the person against whom criminal proceeding
ave been instituted in the County of Clark, State of Nevada, and further freely an

— L D)

he demanding State who may be appointed to accompany me.

=

3y signing this waiver, | am not admitting any guilt whatsoever, | only volunteer to retur
b the demanding State to answer the charges lodged against me, to wit, Burglary,
.ewdness with a Minor with Use of a Deadly Weapon, Assault with a Deadly Weapor,

L‘l
aatterv with Intent to Commit a Crime with Use of a Deadly Weapon, Sexual Assa t
t

ith Use of a Deadly Weapon, Robbery with Use of a Deadly Weapon and Attem

I
"
t

%)issugde Victim or Witness from Reporting a Crime with Use of a Deadly Weapon..

have been informed by the magistrate of my constitutional rights, and that | have a
ight to require the issuance and service of a Warrant of Rendition as provided under
he California Penal Code.

|
NO BAIL SET PER PENAL CODE SECTION 1555.1 ; C&\\O )

RETURN TO THE FELONY ARRAIGNMENT DEPARTMENT ON
THE EXTRADITING AGENCY HAS NOT PICKED UP THE DEFENDANT.

C/sr»‘( Miha ;{:U {\' !
B4y, o ;
! Crp ™
WAIVER OF EXTRADITION Yrrg
. N, «:..«{z?:{" jig@ .ifg
FUGITIVE / EXTRADITION UNIT Y

| |
November 9, 2010 Wﬂ/ﬂ/ @7
1

” Signature
Andre Boston

AT IF

Interpreter oath on file / sworn.  Language
{name) :
/070 //// /
; ) 75
Distribution: (5 Originals) FUO LR BN x. Lk
Governor's Office *
Court File !
Duly Authorized Agent of Demanding State
Sheriff's Office

Pefendant

DET 5/9 Rev 01/02 AA 000949
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Initial Individual Correctional Program Plan

////%d

Inmate Name: 9 (o P d £ NDOC#: 4?7):9(

Last First

KITE EDUCATION TO ENROLL
OESL OGED

1. EDUCATIONAL PROGRAMS:
OHigh School Diploma

OLiteracy
2. CAMP ELIGIBILITY:

O Camp Placement: [0 AA/NA J Education

3. SPECIAL NEEDS PROGRAMS:

/E/S.T.O.P. OYouthful Offender

[J Continue on psychotropic medication as prescribed.
Attend appointments with Mental Health as required.

4. DRUGS AND ALCOHOL TREATMENT PROGRAMS:
] OASIS Therapeutic Community Program

L1 Boot Camp

O ANCHOR Therapeutic Community Program

5. PSYCHOEDUCATIONAL CORE CLASSES:

%Commitment to Change }Q/Anger Management

(merit credit approved)

O Other:
O No programs recommended.

I hereby agree to pursue the above-described Individu

Your signature indicates that you have received a copy of the Prison Ra
of 2003 and references to related Administrative Regulations.

/ -
-&%((é/\@;\
Caseworker Signature

[nmate Signature

Initial Plan Date

00 General Population
AA/NA

KITE WHEN IN GENERAL POPULAT ION

O Addictions Prevention Education

al Correctional Plan (ICP).
pe Elimination Act (PREA)

Revised 6/11/10

AA 000942
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STATE OF NEVADA
DEPARTMENT OF CORRECTIONS
MEMORANDUM

To: Patti Strocchio

Central Trans
FROM: Paula G. Miller (

Program Officer
SUBJECT:  Boston, Andre f/ b D / ) S

OUR:  #27846 (L Vetre &l / / [© / ‘
THEIR: #10783188 DATE: November 10, 2010

The above named subject is currently housed in the San Diego Central Jail, CA. He has
signed a Waiver of Extradition and we have until November 24, 2010 to take custody of
him. This inmate will have to transfer to HDSP. He has scarred lungs and cannot breathe

in a higher elevation. ;’fiw (od
Your Contact Lenice Lopez, Detective
Phone: (619) 531-3762
FAX: (619) 531-3743
Address: 1173 Front St.
San Diego, CA 92101
DESCRIPTION:
Sex: Male
Race: Black

Hgt/Wgt: 5709”/170
Hair/Eyes: Black/Brown
DOB: 07/17/1967
SSN: 454-53-2634

Sentence: Currently serving 120 months for Burglary
Has 13 consecutive sentences to serve.

I have a signed Waiver. I will fax a copy to Wendy Livermore and to you.
The trip will be reimbursed

AA 000943
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Paula Miller - Boston, Andre 27846

From: Patti Strocchio :
To: Cole Morrow; Davena Abad; William Kuloloia
Date: 11/10/2010 2:03 PM

Subject: Boston, Andre 27846

CC: Paula Miller

Attachments: Patti Strocchio.vcf

On November 18th, 2010, Sgt. Kozloff and C/O Parkinson will travel to the San Diego Central Jail, 1173 Front
St., in San Diego, California and pickup inmate Boston. This inmate has 13 consecutive Nevada sentences to
serve. We have advised the South Transportation Officers to use caution with this inmate due to the type of
crimes he has commited.

If you have any questions in regards to this trip, please contact the officers at 702-879-6625. Thanks.

Patti Strocchio, AA III
Department of Corrections
Central Transportation
5500 Snyder Ave, Bldg. 18
Carson City, NV 89701
775-887-3358

AA 000944
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SAN DIEGO COUNTY SHERIFE’S
DEPARTMENT

Fugitive/Extradition Unit
330 West Broadway
San Diego County, Ca. 92101
(619) 531-3762 Fax (619) 531-3743
ORI CA0370056 lenice.Jopez@sdsheriff.org

November 10, 2010

To:  Extraditions/Fugitives
Re:  Boston, Andre Dupree # 10783188

Fax: 2 Pages

The above subject has signed a “Waiver of Extradition”. He/She does not have any local matters
and is ready for pick up. A copy of the waiver is included in this transmission. Please take
custody of this inmate by November 24, 2010. Please notify me of your transportation
arrangements. A

If you. have any medical questions or need a medical form completed, please fax the paperwork
to the following appropriate location. Do not fax it to me. Please have the fugitives booking
number on any inquiry.

Male inmates are located at: San Diego Central Jail
1173 Front St.
San Diego, CA. 92101
Inside Booking Phone # 619-615-2662
Atin: Medical Records
619-615-2454
619-615-2450 (fax) .

Female inmatcs are located at: Las Colinas Detention Facility
9000 Cottonwood Ave.
Santee, CA 92071-3093
Attn: Medical Records
619-258-3206
619-258-3222 (fax)

Thank you,

Lenice Lopez, Detective

AA 000945
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San Diego County
SHERIFF’'S DEPARTMENT

. "‘:v,.
WAIVER OF EXTRADITION W
A, ’ ‘}//’n,/, /'S\
Y Ofof)/.ff 4
FUGITIVE / EXTRADITION UNIT By, 0,
330 W. Broadway, San Diego, CA 92101 o 9
(619) 531-3762 N&g‘,
\i?f’fa

I, Andre Boston, Freely admit that | am the person against whom criminal proceedin
have been instituted in the County of Clark, State of Nevada, and further freely and
voluntarly agree to retumn to the demanding State with the duly authorized agent(s) of
the demanding State who may be appointed to accompany me.

By signing this waiver, | am not admitting any guilt whatsoever, | only volunteer to return
to the demanding State to answer the charges lodged against me, to wit, Burglary,
Lewdness with a Minor with Use of a Deadly Weapon, Assault with a Deadly Weapon
Battery with Intent to Commit_a Crime with Use of a Deadly Weapon, Sexual_Assault
with Use of a_Deadly Weapon, Robbery with Use of a Deadly Weapon_and Attempt
Dissuade Victim or Witness from Reporting a Crime with Use of a Deadly Weapon..

I have been informed by the magistrate of my constitutional rights, and that | have a
right to require the issuance and service of a Warrant of Rendition as provided under
the California Penal Code.

November 9, 2010 707
" Signature
Andre Boston

NO BAIL SET PER PENAL CODE SECTION 1555.1 /53\\0
RETURN TO THE FELONY ARRAIGNMENT DEPARTMENT ON \}\
THE EXTRADITING AGENCY HAS NOT FICKED UP THE DEFENDANT.

Interpreter oath on file / sworn,  Language
(name)

Distribution: (5 Orlginals RICHARD'E Wi Hipag
Govemor's Cgffice ) “H'QAHU = il o2y
Court Flle

Duly Authorized Agent of Demanding State

Sheriff's Office

Defendant

DET 5/9 Rev 01/02 ' AA 000946
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Paula Miller - RE: #D-03868 - Boston, Andre

From: "Work, Valerie"

To: "Paula Miller"

Date: 3/23/2007 12:01 PM

Subject: RE: #D-03868 - Boston, Andre

Mr. Boston is at Correctional Training Facility 831-678-3951, his earliest projected parole date is 9/30/2010.
Contact person is Pam Hudson at extension 4370. As always any dates are best confirmed through the

institution. Isn't e-mail great!

From: Paula Miller [mailto:pgmiller@doc.nv.gov]
Sent: Friday, March 23, 2007 10:16 AM

To: Work, Valerie

Subject: #D-03868 - Boston, Andre

Okay, the next one I pulled is CA also. Can you give me his location, release date, and contact person. You were
right about the release date on the last inmate. Thank you, Paula

AA 000947
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IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed
Sep 16 2013 10:57 ajm.
Tracie K. Lindeman
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MEMORANDUM OF POINTS AND AUTHORITIES

POINT I.

PETITIONER CONTENDS THAT HE RECEIVED A SENTERCE
WHICH IS THE FUNCTIONAL EQUIVALENT OF LIFE WITHOUT
PAROLE OF OFFENSES COMMITTED BEFORE THE AGE OF RIGHTEEN

Petitioner contends that the Information/Petition
in this case <charged him with having committed several
felonies on October 1, 1983 .and November 14, 1983. (See
exhibit "C")

At the time of the commission of the offenses,
petitioner whose birthday is July 17, 1967, was sixteen
{(16) years of age.

On October 30, 1984, petitioner on separate charges
stemming from offenses in the State of California, was
convicted by certified Guilty Plea and sentenced to a
term of fifty (50) years with half time credit.

On or about September 12, 1988, approximately
four years later, petitioner had a jury trial in the
State of Nevada, County of Clark, case no. C-84650. {See
exhibit "F")

On or about September 15, 1988, ©petitioner was
found pguilty of the offenses charged in the Information.
(see exhibit "F")

On or about October 20, 1988, petitioner was
sentenced wupon the adjudication of the Jury Verdict to
the following sentence: Fourteen (14) consecutive Life
Sentences and a consecutive sentence of ninety two 7years.
(See exhibit "E")

13
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After the sentence was pronounced, the District
Attorney inquired as to whether the sentenced would run
concurrent or consecutive to the California sentence?
Defense Counsel attempted to argue in oppositior of
consecutive sentencing and for concurrent sentencing.
The sentencing judée elected to impose "consecutive"
sentencing to the term -already being served in California.
(See exhibit "F")

Peritioner contends tﬁat the sentence _he received
in Nevada (fourteem [14] consecutive 1life sentences and
a consecutive sentence of ninety two [92] yrs)is in fact
a sentence of the function equivalent to Life Without
Parole. Petitioner bases this on the fact that his sentence
is "equal din quantity" to the sentence of "Life Without
Parole™,. Each 1life sentence, by its consecutive  nature
would require petitioner to pérole on each individual
life sentence, prior to the imposition of the next consecutive
l1ife sentence., Even if petitioner only had to serve a
sentence of five (5) years per each individual life sentence,
the law would still require petitioner to be paroled
on the "Life" sentence before the next sentence began.
This process would have to be repeated approximately
fourteen times for a total of seventy {70] years. (Accordingly
if petitioner had to serve an average of ten (iO) years
per "Life" sentence, the total for fourteen consecutive
life .sentences would be one hundred and forty (140) years.)
Then once the consecutive Life sentences had been served,

petitioner would next have to begin serving the consecutive

. 14
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sentence of ninety-two (92) years.

Furthermore, petitiomer contends that to establish
the compounding effect of this sentence being one of
the "functional equivalent" of a Life Without Parole
sentence, the sentencing court imposed the Nevada sentences
to run all ‘consecutive" to the sentence in California.
When the issue of consecutive versus concurrent sentences
was addressed, defense counsel made the court fully aware
that petitioner was servingl a sentence of _fifty (50)
years with half time credit. Counsel also made the court
aware that petitioner would have to serve approximately
twenty-five (25) years straight in California. The sentencing
court "STILL" elected to impose "Consecutive" sentencing.
This decision was made despite the court being cognizant
that under such a sentence, petitioner would NEVER PAROLE
OR RETURN TO SOCIETY.

Petitioner <contends that his sentence has been
fully imposed and meant to act as the "functional equivalent”
of a Life Without Parole sentence. Petitioner bases this
position on the following parallels:

a.) The sentence of Life Without Parole is one
that a court imposes to permanently ban a defendant from
society with there ©being NO OPPORTUNITY FOR PAROLE OR
A RETURN TO SOCIETY EVER.

b.) A sentence which requires a defendant to
ser;e- fourteen (14) separate and consecutive life sentences
and be found suitable for pgrole on each sentence, before

serving a consecutive sentence of ninety two years, and

. 15
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femphasis added] AFTER, the defendant has served twenty-five
[25] plus years straight, acts as a Life Without Parole
sentence for all practical pursposes without wusing the
terminology "Life Without Parole". Essentially, the defendant
is banned from society with no realistic copportunity
to parole or return to society.

Petitioner contends that his sentence is one
with the "Direct" collateral effect of the same consequences
that would exist if he had been sentenced with the technical
terminology— "Life Without Parole".

Thus it is contended that for all practical,
realistic, and reasonably legal purposes, the sentence
petitioner received nyst the YFUNCTIONAL EQUIVALENT"
of a LIFE WITHOUT PAROLE sentence, and that under Isuch

sentence he will NEVER realistically be released.

//

/!
POIRT 1I.
PETITIONER CONTERDS THAT HIS SENTEKCE 1S ILLEGAL
AND VIOLATES ESTABLISHED STATE CASE LAW PRECEDENCE
Petitioner "contends that his sentence is illegal,in
that, it violates established state case law precedence

in Nevada. The state case law precedence was based fully
upon an analysis and consideration of the U.S. Coastitution
Eighth Amendment prohibition against Cruel and Unusual

Punishment.

The Nevada Supreme Court 1in the case of Naovarath

v. State 799 P.2d 944 (Nev. 1989) dealt with a situation

16
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where the «court had to review the <constitutionality of
a life sentence imposed on a thirteen (13) year old convicted
of murder, Applying the Eighth Amendment prohibition
against "Cruel and Unusual Punishment”, the Nevada Court
concluded that Life Without Parole is a cruel and unusual
sentence for a child offender. The court stated in part:
"We do not question the right of society to some
retribution against a «child murderer, but given
the undeniably lesser culpabilicy of children
for their bad actions, their capactiy for growth
and society's special obligation to children
almost anyone will be prompted to ask whether

[a juvenile] deserves the degree of retribution
represented by the hopelessness of a 1life sentence

without the possibility of ©parole, even for the
crime of murder. We conclude that ... life without
possibility of parole is excessive punishment

for this thirteen year old boy". Id at 948

The court in Naovarath "supra" wundertook a <close
examination of offender characteristics. Proportionality
analysis required consideration of the convict's age

and his likely mental state at the time of the «crime.
Finding the sentence cruel and wunusual, the court held
that "children are and should be judged by different
standards from those imposed upon mature adults."

In this case, petitioner, a sixteen year old
boy {when the offenses occurred]} received a sentence
which is tantamount to the "FUNCTIONAL EQUIVALENT"  of
a "LIFE WITHOUT POSSIBILITY OF PAROLE". There is no realistic
possibility or expectation that a boy who has already
served twenty—-five (25) years plus straight for a prior
offense (committed in the same time frame) will be able
to "TECHNICALLY"- PAROLE fourteen separate times on consecutive

life sentences, and "THEN" serve the term requisite for
17
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an additional ninety-two years. Thus it 1is «clear that

the petitioner will "NEVER" be released, as a result

of offenses that occurred before he was eighteen (18)

years of age.

Furthermore, petitioner coﬁtends that relevant
factors have been ignored in this case namely:

a.) Petitioner was sixteen {16) years of age
at the time of the offense.

b.) Petitioner's characteristic and °~ capability
to reform were never adeguately considered.

c.) Petitioner did not commit the offense of
murder and yet his sentence 1is harsher than adults in
Nevada who commit FAR WORSE AND MORE HENIOUS OFFENSES.

Based on petitioner's age at the time of the
offense and the sentence he received, in due consideration
of the established state «case law precedence set forth

in Naovarath V. State "supra®, petitioner's sentence

is clearly illegal and must be rescinded.
//
//

POINT IIT.

PETITIONER CONTENDS THAT HIS SENTENCE IS ILLEGAL
AND VIOLATES THE PROVISIONS OF THE EIGHTH
AMENDMENT TO THE U.S. CONSTITUTION

Petitioner contends that his sentence violates
the Eighth Amendment of the U.S. Constitution.
The U.S. Constitution prohibits "Cruel and Unusual

Punishment” wunder the established provision of the Eighth
18
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Amendment. This provisicon is applicable to the states
through the Due Process Clause of the Fourteenth Amendment
of the U.S. Constitution. as established in Robimson
V. Califormia 370 U.S. 660, 675; see also Newman v. Alabama

Y

559 F.2d 283, 287 (5th cir. 1997)- stating- "[i]lt  was

not until 1962 that the Supreme Court applied the Eighth
Amendment to the states through the Fourteenth Amendment.

Petitioner <contends that under the Supreme Court

reasoning in Roper v. Simmons 543 U.S. 551, (2005)- =a
Life Without Parole sentence constitutes "Cruel and Unusual

Punishment".

In this case, petitioner, a sixteen (16) year

old boy defendant with a mental history including

hospitalizations prior to the <commission of any offense,
for poor impulse <control, immaturity and lack of self
control (including a diagnosis of possible schizophernia)
was sentenced to a functional equivalent of Life Without

Parole for offenses committed before the age of eighteen.

In Roper "supra", the court held that the death
sentence for juveniles violates the Eighth and
Fourteenth Amendment. [id. at 578]. The court
reasoned that "evolving standard of decency
that marks the progress of a maturing society"
demonstrate that it 1is disproportionate to execute
a defendant for a mwmurder committed while the
defendant is under the age of eighteen. [id at
561 quoting Trop v. Dulles 356 U.S. 86, 101 (1958)

(plurality opinion).] Even though many state
laws permitted the 1imposition of death sentences
on juveniles, the court exercised independent

judgement to determine whether such a penalty
is disproportionate. [id at 564] The court exercised
independent judgement by considering medical,
psychological and common experience which all
show that children  under eighteen (18) years
of age are less culpable and amenable to rehabilitation
than adults. [id. at 568-76 The court examined
recent studies about brain development and psychology.]
19
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The court concluded that a sentence cannot be

imposed om juveniles, if it implies that an offender
cannot be rehabilitated.

The court's reasoning in "Roper" applies with

equal force to Juvenile Life Without Parole because this

sentence, like a death sentence, implies that the juvenile

cannot be rehabilitated. In it's analysis, the court

considered precedents where juveniles were treated differently
than adults and took notice wof the international covenants
in concluding that the Eighth Amendment Fforbids a Juvenile

death penalty. [fn.l_/]

In Roper, supra the court commented on the severity
of Juvenile Life Without Parole as follows: "it
is worth noting that the punishment of Life
Imprisonment Without the Possibility of Parole
is itself a severe sanction, in particular for
a young person." Roper 543 U.S, at 572 (emphasis
aded) The thrust of the court's reasoning is
that Juveniles are categorically different than
adults in the criminal law context, therefore
the courts must consider this categorical difference
during sentencing. Court should look at trends,

contexts and practices - nationally and
internationally. The consensus is against juvenile
life without parole nationally, as well as

internationally,

fnl,

- In November 1959, the United Nations General Assembly
adopted the Declaration on the Rights of the Child, which
recognized that "the «child by reason of  his physical
and mental immaturity, need special safeguard and care,

including appropriate legal protection, before as well
ps after birth. (See The American Convention on Human
Rights, Series no. 36, p. 1, Organization of American

States, Official Record, OEA/Ser.L/V/II.23 signed by
the O0AS on November 22, 1869, entered into force July
18, 1978, states in Article 10: "every minor child has
the right to the measures of protection required by his
condition as a minor on the part of the family, society
and the state.") The United States was one of the 78
members of the U.N. General Assembly, which voted unanimously
to adopt the Declaration. '

Further, similar to the domestic goals of juvenile

justice, the International Covenant on Civil and Political
Rights, to which the United States is a party, specifically
20 '
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acknowledged +the need for special treatment of children
in the criminal justice system and emphasized the importance
of their rehabilitation. (United Nations Inrernational
Covenant for Civil and Policital Rights, Art. 10 (3),
Dec. 16, 1966, 99 U.N.T.S. at 175.)

The Convention on the Rights of the Child (CRC)
is the "most widely and rapidly ratified human rights
treaty din history." The CRC was adopted on November 20,
1989 in New York. It dis first international human rights
instrument to adopt. common ethical and legal framework
for the treatment of incarcerated juveniles. Currently
181 our of 193 countries have ratified or accepted the
Convention. The United States and Somalia ~(due solely
to Somalia's lack of recognized government and inability
to proceed with ratification) are the only two countries
in the world that have not ratified the CRC, although
both have signed it. ( By sigming the Convention, the
United States has signaled its intention to ratify,
but has yet to do so0.) As a signatory to the CRC, the
United States may not take actions that would defeat
the Convention's object and purpose.

The CRC is <clear, precise and unambiguous when
it comes to sentencing juveniles to Life Without Possibility
of Parole. Article 37(a) of the CRC provides that: "Neither
capital punishment nor life imprisonment without the
possibility of release shall be imposed for of fenses
committed by persons below eighteen years of age." Further,
Article 40(1) of the CRC emphasizes that the primary
aim of juvenile justice is the rehablllatlon and reintegration
of the child into society.

End of Footnote ’

In Roper, the court drew a bright line for juvenile
culpability at eighteen. The court after mentioning
that certain characteristics such as lack of
maturity, lower level of mental and emotional
development, and inability to make sound judgements
made juveniles less culpable for their crime,"
concludef(d] that the same reasoning applies to
all juvenile offenders under eighteen. (18)".
(Roper 543 U.S. at 571). Accordingly, sentencing
juveniles, who are 1less culpable for their crime,
to Life Without Parole, 1like adults who <commit
similar offenses concludes that juveniles will
never be rehabilitated and such conclusions exceed
the bound of decency. The bounds the court created
in Roper are that juveniles are more amenable
to rehabilitation and it is impossible to determine

that juvemniles are beyond redemption, [id. at
568-75]
Furthermore in the‘ recent U.s. Supreme Court
decision of Graham v. Florida 560 1U.S. (2010), the
21
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court held that for a juvenile offender who did not commit
homicide, the Eighth Amendment forbids the sentence of
Life Without Parole. In establishing this new legal doctrine
the court drew the line for a categorical rule that avoids
the common pitfalls and risks associated with the difficulties
of existing categorical rules to define Eighth Amendment
standards. The new rule under Graham avoids the risks
that as a result of the difficulties a court or jury
will erroneously conclude that a particular juvenile
is sufficiently culpable to deserve Life Without Parole
for a non homicidé. The court addressed the principles
relative to the juvenile offenders age in consideration
with other factors [national concensus; community concensus;
juvenile culpability; severity of sentences; penological
justifications; retribution; deterrence; " incapacitation
and rehabilitation.]

After careful and extensive consideration, the
court wultimately found in favor of the juvenile offender,
ruling essentialy that a Life Without Parole sentence
for a non-homicide makes the judgement that a juvenile
is incorrigible. Yet "It is dificult even for expert
psychologists to differentiate between the juvenile offender
whose «crime reflects wunfortunate yet transient immaturity
and the rare juvenile offender whose crime reflects irreparable
corruption.” quotinmg Roper, supra at 573. The court found
furfher that a Life Without Parole sentence improperly

denies the juvenile offender a chance to demonstrate

growth and maturity. The court acknowledged that developments

22
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in psychology and brain science continue to show fundamental
differences between juvenile and adult minds. For example,
parts of the brain involved in behavior control to mature
through adolescence. The court found that the Constitution
prohibits the imposition of a Life Without Parole sentence
on a juvenile offender who did not commit homicide.

In the case at bar, petitioner who was a jgvenile
offender was sentenced to a sentence which ensures that
he 1is never released from prison, (i.e. - a Life Without
Parole functional equivalent sentence for offense(s)
committed as a sixteen year old juvenile).

In Graham, supra, the court ultimately found

that because "[tlhe age of 18 is the point where

society, draws, the 1line for many purposes between
chiidhood and adulthoed,” those who were Dbelow
that age when the offense was committed may not

be sentenced to Life Without Parole for a non-homicide.
Roper 543 U.S. at 547

Petitioner was sixteen at the time of the offenses
and accordingly cannot 1legally be sentenced in any manner
which will result in a Life Without Parole sentence,
such as would occur and exist with a sentence that consists
of fourteen (14) consecutive Life Sentences and an additional
consecutive term of ninety-two (92) years.

Lastly in Graham, supra, the court emphasized
that "the Constitution prohibits the imposition
of a Life Without Parcle sentence on a juvenile
offender who did not commit homicide. A state
need not guarantee the offender eventual release,
but if it dimposes a sentence of life, it must

provide him or her some realistic opportunity
to obtain release before the end of that term."

In petitioner's case, the fourteen {(14) consecutive

Life Sentences and consecutive term of ninety-two (92)

23 AA 000716
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years does not provide petitioner with any realistic
opportunity to- obtain release before the end of his term.
Accordingly, petitioner's sentence violates the
Eighth Amendment to the Constitution and cannot stand.
//
/!
POINT IV.
PETITIONER CONTENDS THAT HIS EXCESSIVE
SENTENCE WHICH IS THE FUNCTIONAL EQUIVALENT
OF JUVENILE LIFE WITHOUT PAROLE VIOLATES
THE PRINCILPLE OF REHABILITATION AND DID NOT
TAEE INTO ACCOUNT HIS MENTAL STATUS AS A

JUVENILE NOR HIS POTENTIAL FOR REFORM
AND REHABILITATION

Petitioner contends that it is established that
when it comes to juvenile offenders, the law must promote
rehabilitation. The sentence of Juvenile Life Without
Parole ( OR THE FUNCTIONAL EQUIVALENT) frustrates this
goal. Life Imprisonment denies hope to the juvenile who
has the ability to improve their behavior and character.

The court in Atkins v. Virginia 536 U.S. 304,
302 (2002) reasoned that the "diminished ability
to understand and ©process information, to learn
from experience, to engage in logical reasoning,
or to control impulses" makes defendants less
morally culpatle. Juveniles are somewhat analogous
to mentally retarded defendants (using the same
factors set out in Atkins) to the extent that
juveniles have lesser ability to wunderstand and
process information, to learn from experience
(by their definition, their experiences are limited),
and children are often unable to engage in logical
reasoning, which is why they are excluded from
participating in many civil and political activities
granted to adults. Children do not have the ability
to control impulses as well as adults. The court

in Roper “supra" found that juveniles are more
susceptible to immature behavior, irresponsible
behavior, negative influences, peer pressure

and lack control over their immediate surroundings.
Due to the diminished <culpability of juveniles,
24
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the harsh Life Without Parole sentence does not
act to deter them from committing c¢rime because,
categorically, they cannot comprehend the severity
of the sentence. It is a well established principle
that the combination of age, immaturity, and
inability to understand consequences of their
actions makes juvenile less culpable, juvenile
Life - Without Parole sentences are completely
inconsistent with this principle. A majority
of people in the civilized world acknowledge
(or that at least do not violently disagree)
that children cannot £fully appreciate or understand
spending the rest of their lives behind  bars
for their <criminality because they do not have
the same maturity, judgment or emotional development
as adults. '

In this case, petitioner was not merely a sixteen
year o0ld juvenile at the +time of the offense(s), but
he was also a troubled teen who had a questionable mental
history. Petitioner at the age of 15 had been hospitalized
in two mental health facilities prior to the commission
of the cffense(s). During the hospitalizations, wpn
was described by treating physicians as being a time
bemb and out of control teem with poor impulse control.
These factors further contribute to the fact that petitioner's
mental status and culpability should have been taken
into strong consideration, and should have been investigated.
Petitioner wasn't merely an immature juvenile, but was
further an immature juvenile with poor impulse <control,
who had been hospitalized for his ©poor impulse control
concerns. The mere fact that petitioner had been hospitalized

demonstrates that he was acting under a more severe form

of @ diminished culpability than the average juvenile.

The fact that shortly after his discharge petitioner

ended up arrested for conduct similar te that which formed

the basis of his hospitalizations (poor impulse control)
25
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shows that petitioner received far less than his day

in court, and that the court DID NOT IN ANY WAY take

into account his mental history.

In “many cases, juvenile crimes are related to
temporary and changing characteristics of immaturity
and impulsivity. These characteristics should be taken
into consideration when courts deal with children, "IF
(emphasis added) the best interests of the child is the
primary consideration. Rehabilitation focuses on the
best interests of the child. Rehabilitation, however,
is abandoned when a «c¢hild is sentenced to Life Without
Parole because there is no chance of being released.

"Juveniles are more capable of change than are
adults and their actions are 1less 1likely to be
evidence of irretrievably depraved character"
than are the actions of adults. Roper, 543 U.S.
at 570. It remains tfue that "[flrom a moral
standpoint it would be misguided to eguate the
failings of a minor with those of an adult, for
a greater possibility exist that a minor's character
deficiencies will be reformed." Ibid.

In Graham, "supra" the <court found - that
"Graham's" sentence guarantees he will die in
prison without any meaningful opportunity to
obtain release, no matter what he might do to
demonstrate that the bad acts he committed as
a teenager are not Trepresentative of his true
character, even if he spends the next half a
century attempting to atone for his crime and
learns from his mistakes. The State has denied
him any chance to later demonstrate that he 1is
fit to rejoin society based solely on a nonhomicide
crime that he committed while he was a child
in the eyes of the law. This the Eighth Amendment
does not permit.

Petitioner's case is akin to "Graham's" in that,
petitioner's sentencing  court issued a sentence which
guarantees petitioner will die in prison despite his

attempts to atone for his crimes. Petitioner has sought
26
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to learn from his mistakes and to improve his moral character

by maturing, --developing a strong sense of self, identity,

and comprehending the difference between right and wrong;
The sentence petitioner received denied him any chance
to demonstraté he is fit to rejoin society.

Petitioner further contends that the court did
not take into account his potential for reform and
rehabilitation. Despite being 4in prison under an illegal
sentence of Life Without Parole (FUNCTIONAL EQUIVALENT)
with no hope of ever being released, petitioner "STILL"
availed himself of every opportunity to reform himself
and developed <characteristics indicative of his emerging
maturity. Over the 1last 26 ©plus years that petitioner
has been incarcerated, he has applied himself and acquired
numerous accolades., Petitioner was disciplinary free
for approximately the last 13 years or so of his incarceration
as an indication of his ability to control his behavior.
Petitioner also acquired: A GED Certificate; a College
Degree (with honors); completed an entire Business curriculum;
Wwas inducted into a National Honor Society; graduated
with honors from a "Legal Assistant/Paralegal curriculum;
earned twenty-five minor certificates in independant
studies, and a major certificate in Professional Developement
in Emergency Management from the Federal Emergency Management
Agency (F.E.M.A.); and further earned certificates in
Alternatives to Violence (Basic and Advanced), Anger
Management, Stress Management, The Impact—Victim Awareness
Program, Cage Your Rage, Parenting, Fatherhood, Entrepreneur

27
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Salesmanships; Laubach Literacy Tutoring, Substance Abuse,

Decision Making & Problem Solving, Leadership & Influence,

Effective Communication and many more. Petitioner has

acquired approximately one hundred accolades throughout
the years, -includiqg a commendation from a Warden for
his positive role model and conflict resolution skills/efforts
between staff and prisoners. (See exhibit "Q")

This case presents factors that demonstrate,

petitioner has become the epitome of a troubled juvenile

who displayed the capacity for change and rehabilitation.

Petitioner accomplished all of his accolades despite

facing the prospect of living with a sentence that promotes

the antithesis of rehabilitation. Instead of being discouraged

from reforming himself, petitioner seized EVERY LIMITED

OPPORTUNITY AVATLABLE to find his own self redemption
and rehabilitation. Therefore, the court's refusal to
consider petitioner's potential for reform acted to compound

the already egregious nature of disregarding the petitioner's

juvenile culpability in this case.

/
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POINT V.

ey

PETITIONER CONTENDS THAT THE SUSPENSION OF HIS HABEAS
CORPUS PRIVILEGE FOR TWENTY-TWO YEARS VIOLATED HIS
CONSTITUTIONAL RIGHTS UNDER THE NEVADA
CONSTITUTION AND THE SIKTH AND FQURTEENTH U.S.
CONSTITUTIONAL AHENDHEHT|RIGHTS TO A SPEEDY TRIAL
DUE PROCESS OF LAW AND RQIJAL PROTECTION OF THE LAW

"No person

property

without

shall be| depri

due process

of the State of Nevada, Article|l, sec

g

The Sixth

Amendment to the

ved of

of law.

. 8 (5)

life, 1liberty

" Constitution

U.S. Constitution

:"In all crimigal prosecutions the accused
a speedy and public

states

shall enjoy the rigﬁt to

trial, by an impartial ju
district wherein the cri

ascertained

nature

confronted
to have

and “cause of the

in his favor
Counsel for his defenzel.™

with th$ wit
compulsory process for

ry of

the State and

me shall have been
committed, which district shall have been previously

by law, |and te be i

accus
nesses

and Lo have the

nformed of the
ations; to be
against him,

obtaining witnesses

Assistance of

The Fourteenth Amendment to the U.S. Constitution,

section 1

states:" All persons born or naturalized

in the United States apd subject to the jurisdiction
thereof, are

and of the s

shall

make or

the privilege

the HUnited

any person of

citizens in

tate wherein they

the

United States

reside. No state

enforce| any law which shall abridge

or immunities
States; nor shall any

life, idiberty

of citizens of

State deprive

or property, without

due process of law: nor deny
within its . jurisdiction the eq
of the law."

"Habeas Corpus proceed:

for a

prisoner to |challenge

duration' of

A civil

proper

method

confinement",
Cir. 1991)

The Writ of
of personal 1

duty

than to

confinement.

rights action, in
of Ehallenging

Babea =z. Cox

to any person
ual protection

ings are the proper mechanism
the ‘'legality or

[Citation ormitted ]

931

Habeas Corpus is

iberations and

maintain it

v. Rowe 301 U.S. 54, 20/L.Ed.

"The

purpose

of federal

29.

tontrast, is the

"conditions of
F.2d 573 (9th

the safeguard

there is no higher
unimpaired." Peyton
2d. 426
habeas COIrpus review
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is to ensure that individuals are not imprisoned
in violation of the U.S. Ceonstitution." Herrera
v. LCollins 506 U.S. 390; Barefoot v. Estelle
463 U,.S. B09 (1983).

Nevada Revised Statue (NRS) & 34.360 states:"
Every person unlawfully committed, detained,
confined or restrained of his liberty, under
any, pretense whatever, may prosecute a writ
of habeas corpus to inquire into the cause
of such imprisonment or restraint."

Petitioner contends that under "the Habeas

Act of 1867" and the provisions of NRS. 34.360, he
had both a federal and state court right to pursue
a habeas corpus inquiry into the legality of his imprisonment
Oor restraint.

Furthermore petitioner asserts that the
interpretation of the Equal Protection Clause of the
Fourteenth Amendment to the U.s. Constitution means
that he has a right to be treated the same as other
similarly situated prisoners and that under the provisions

of the Supreme Court decision in Plyer v. Doe 457 U.S.

202 (1982), even illegal aliens have the constitutional
right to equal protection of the law.

In Plyer, ‘'"supra" the court stated its decision
concluding that: "The Fourteenth Amendment
provides that no state shall ‘'deprive any person
of 1life, 1liberty or property, withoot due process
of law; ROT deny to any person within its
jurisdiction the equal protection of the laws'.
The court rejected the argument that undocumented
aliens, because of their immigration status,
are not persons within the jurisdiction of
the state, therefore have no right to egual
protection of the 1law. The <court found that
an alien is surely a '"person" in any ordinary
sense of that term, The court conciuded that
Aliens, even aliens whose presence in this
country is unlawful, have long been recognized
as "persons” guaranteed due process of law
by the Fifth and Fourteenth Amendment. See
also Shaughnessy V. Mezeil 345 U.S. 206, 212
30
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(1953); Wong Wing v. United States 163 U.S.
228, 238, (1896); Yick Wo v. Hopkins 118 U.S.
356,-369 (1886) '

Thus petitioner contends that equal protection

of the laws under the Fourteenth Amendment to the United
States Constitution is' a clause that applies to all
"PERSONS" under the jurisdiction of the laws of the

United States, including aliens. However, petitioner,

who is clearly entitled to the protections afforded

by the Constitution, asserts in his case, not only
were his habeas corpus privileges suspended for twenty—-two
years, but also that he was denied Due Process and
Equal Protection of Law as a result.

Article 1, sec. 9, «¢l. 2 of the Constitution
of the United States states as follows: SUSPENSION
OF HABEAS CORPUS- "The ©privilege of Writ of
Haheas Corpus shall not be suspended unless
in <cases of Trebellion or dinvasion, the public
safety may require it."

A. SUSPENSION OF THE HABEAS CORPUS PRIVILEGE VIOLATING
EQUAL PROTECTION OF THE LAW-

Petitioner contends that he was found guilty
by a jury verdict on October 20, 1988. After the c¢onviction,
petitioner accordingly submitted his direct appeal
and - a simultanecus Petition For Post Conviction Relief
to the Eighth Judicial District Court, Clark County,
Nevada. The Petition for Post Convietion Relief was
denied and petitioner subsequently submitted a Petition
for Writ of Habeas Corpus to the Nevada Supreme Court,
The Habeas Petition was submitted to address certain
métters which were not contained in the record on appeal,

namely denial of a fair trial and ineffective assistance

of counsel for numerous reasons including the failure

31
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to raise evidence of a mental issue befoere the court.
Petitioner - contends that essential to habeas review
is the ability to offer evidence outside the record
and that - without a full habeas review these matters
would not appear or be appropriately considered.

The appeal proceeded to be heard by the court,
however, Qhe Habeas Petition was denied by the Nevada
Supreme Court on December 27, 1988 citing a lack of
jurisdiction wunder the Nevada Constitution to consider
the Habeas Petition. Despite repeated attempts by petitioner
to explain that he would not be in the physical custody
of Nevada until 2010, the court indicated that the
habeas could not be heard until petitioner was in the
physical . custody of Nevada. In essence petitioner was
placed in the pesition of having his habeas corpus
privilege. suspended from 1988 until 2010, as the state
court would not be able to en;ertain the habeas petition

until 2010. Petitioner contends that the indirect suspension

of his privilege to file a habeas corpus to challenge

the legality of the restraint of his 1liberty rights
removed from him the habeas privilege that "all other
prisoners" dncluding illegal and/or undocumented "aliens"
are and have been entitled to for the past twenty-two
years. Under the indicated circumstances, petitioner
has been denied equal protection of the laws.

As a prisoner in the United States, suffering
from a criminal conviction, petitioner was entitlied
to be treated the same as all other prisoners who chose

32
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to contest the legality of the restraint of their liberty
rights.  The. Habeas Act of 1867 makes hébeas corpus
available to all persons in the United States choosing
to challenge the legality of their restraint. However,
in petitiocnper's case, the ﬁabeas review that all other
persons in the 1United States are entitled, was denied
toe him through no fault of his own. Specifically, the
protection of a habeas review to challenge the confinement
as available to all persons in the United States was
denied to petitioner for twenty-two vyears. Based upon
this factor, petitioner contends that he was denied
equal protection of the law.

Petitioner further contenis that to substantiate
his Equal Protection «claim he points to the following
comparison for the "similarly situated” requirement
of the fourteenth amendment. Petitioner is similarly
situated with all persons apd/or prisoners of both
genders, legal citizens or undocumented aliens who

are placed in a position where they have been subjected

to restraint of their liberty rights and/or period
of confinement and chose to challenge the legality
of the restraint via a habeas corpus review. If alil
other persons in the United States have an entitlement
to have a prompt habeas review of their confinement,
then to subject petitioner to a different standard
of- treatment denies him the equal protection of law
that he is entitled to.

Petitioner contends that the only constitutional

33
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exception authorized when it comes to the suspension
of habeas ;"corpus rights deals with a circumstances
where a case of rebellion or invasion arises and public
safety _redﬁirES it. In this case, there was no rebellion,
nor dinvasion which arose to raise a public safety concern
where suspension of the writ of habeas corpus for "EVERY
PERSON" in. the US, and not just the petitioner would
have been appropriate.

Petitioner further states that suspension
clause violation does not arise unless a statutory
provision effectively prevents a petition from being
heard on the merits of his or her «c¢laims as 1long as
habeas petitioners have an opportunity to be heard

on the merits in some judicial forum.

"Finding no constitutional suspension of the
Great Writ when a substitute procedure is available
"which is neither inadequate nor ineffective
to test that legality of a person's detention."”
Swain v. Pressley 430 U.S. 372, 17 8. Ct, 1224,
51 L.Ed.2d 411 (1997)

"Congress therefore BUSt offer a "collateral
remedy which is neither -inadequate nor ineffective
to test the 1legality of a person's detention".
Swain supra; The substitute remedy must offer

the same scope of review as a habeas proceeding.
Id at 381-82, 97 S. Ct. 1224.

B. SUSPENSION OF THE HABEAS CORPUS VIOLATING
DUE PROCESS OF LAW

"No person shall ©be deprived of 1life liberty
or property without due process of law." Constitution
of the State of Nevada , Article 1 sec. 8 (5).

The principles of "Procedural Due Process"
claims, deal with rights that have ©been taken away
because the proper procedure hasn't been followed.

With Substantive Due Process the right viclated are
34 ;
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so important that the procedure really doesn't matter;
the right should never have been taken away.

Petitioner contends that the suspension of
his privilege to have a habeas review of the 1legality
of the réstraint of his 1liberty rights denied . him
his right to both procedural and substantive due process
of law.

1.) PROCEDURAL DUE PROCESS

Petitioner contends that to establish a Due
Process violation a two prong approach must be utilized
which requires demonstration of 1) Was there an actual
deprivation of 1life Iliberty, or ©property? and 2) Did
it occur without due process of law?

Petitioner contends that personal liberty is
guaranteed by implication in the constitutional recognition
to preserve the writ of habeas <corpus. Habeas Corpus
is a determination by a judicial power of any question
of interference with personal liberty, such as -“when
an executive authority acts in vieolation of civil rights.
In such a proceeding, it wmust be determined whether
the dinterfereénce: - with an individual's liberty is
valid. Therefore, the constitutional recognition of
the court's power to inquire into the question of unlawful

restraint is also a constitutional recognition of individual

liberty as a «civil right. Thus the issue of personal

liberty as a civil right is well founded. Petiticner
now turms to whether the denial . of this right was

without due process of law.
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Petitioner contends that in this case, another
componént fb be addressed relative to the procedural
due process claims deals with the  wunreviewed issues
raised in 'the prior attempt to have the claims raised.
In the ©previous petition, the «claims raised were that
Petitioner was denied effective assistance of counsel
and deprived the constitutional right to a fair trial.
These 1issues are germane to petitioner's due ©process
claim because the denial of the prior claims (as a
result of the suspension of the Thabeas corpus) left
the issues wunaddressed and wunreviewed for approximately
twenty-two years. These prior issues are relevant because
they directly deal | with the challenge to the legality
of the restraint of personal liberty rights which were
never heard. The main crux of the petition was a claim
of ineffective assistance of counsel raised by several
components: a.) Trial Counsel failed to file any motions
for the sentencing hearing considering the errors committed
before, during and after trial. [e.g.— violation bf
constitutional protection during a Jjuvenile certification
hearing relative to age factors, time delay, and a
claim of insanity during the time frame of the alleged
crimes; failure to prepare for the case due to counsel's
appointment one day before p;eliminary examination
and not having the chance to investigate possible insanity;
céunsel failing te address inappropriate and unfair
identification proecdures; counsel failing to address
petitioner's jail garb on the day of the jusy select;

36
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from a

counsel failing to

case in
file a motion for
to object to
petitioner's habeas

only never addressed,

with the restraint of his personal liberty

contest
another

mistrial/new

consecutive

privilege,

tantamount to a

T

untested witness testimony

state; counsel's failure to

trial; counsel failing

sentencing. ] By suspending

these claims were not

but petitioner has had to 1live

rights resulting

in a sentence Functional Equivlent
of Life Without ©Parole for offenses committed Dbefore
the age of eighteen without the right or opportunity
to habeas review.

At the very least, in the face of =evidence
of opetitioner's pribr hospitalizations in two separate
mental health institutions, [as a juvenile and immediately
prior to the commission of the cffense(s) indicating
a question of petitioner's mens rea], petitioner was
entitled to a ©prompt review of his mental 1issue as
it reflects on the legality of his restraint which
should have been provided by Habeas Corpus.

Habeas Corpus provides a prompt, speedy rcmedy

or adjudication

of a prisoner’'s right to liberation

from illegal restraint. Preiser v. Rodriguez
411 U.S. 475, 36 L.Ed.2d 439.

The Writ of Habeas Corpus 1is the appropriate
remedy in which to raise the claim of ineffective

assistance of

80 L.Ed.2d 657.

counsel, United States wv. Cronic
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2.) SUBSTANTIVE DUE PROCESS
Petitioner contends that the substantive component

of the due process clause forbids "arbitrary infringement"
,_ﬂ

of certain personal immunities that are implicit in
the concept of ordered liberty or that shock the conscience.

" “We have long recognized that the Amendment's
Due Process Clause like it's fifth amendment
counterpart, guarantees more than fair process."
The «clause also includes a substantive component

that provides heightened protection against
governmental interference with certain fundamental
rights and liberty interests. Washington v.

Glucksherg 521 U.S. 702, 117 S.Ct, 2258 (1997);
Trovel V. Granville 520 U.s. 57, 120 S.Ct.
2054; 147 L.Ed.2d 49 (2000)

In Glucksberg supra, the Supreme Court set
forth 2 elements of the substantive due process
analysis. First, the court noted we have regularly
observed that the Due Process Clause specifically
protects the fundamental rights and liberties
which are ‘'deeply rooted in this nations history
and tradition' and implicit in the concept
of ordered 1liberty, "such that" neither 1liberty
nor justice would exist if they were sacrificed.
Second, we have required in substantive due
process cases a "careful description™ of - the
asserted fundamental liberty interests.

Furthermore in Glucksberg, the court found
that the full scope of +the 1liberty guaranteed
by the Due Process Clause cannot be found 1in
or limited by the precise terms of the specific
guarantees elsewhere provided in the Constitution.
This 1liberty is not a series of isclated points
pricked out in terms of the taking of property;
the fredom of speech, press and religion; the
right to keep and bear arms; the freedom from
unreasonable searches and seizures and so on.
It is a rational «continuum which, broadspeaking
includes a freedom from all substantial arbitrary
impositions and purposeless restraints, and
which also recognizes, what a reasonable and
sensitive judgment m@must, that certain interests
require particularly careful scrutiny aof the
state's need asserted to justify their abridgement.

To sustain a c¢laim for violation of substantive

due process government action must: (1) interefere
38
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"with rights implicit in the concept of ordered
liberty." U.S. v. Salermo 481 U.S. 739, 746,
107 -5.Ct. 2095, 95 L.Ed.2d 697 (1987) (2) "shock
the conscience” Rochin v. Califormia 342 U.S..
165, 172, 72 §S.Ct. 205, 96 L.Ed. 183 (1952);
or (3) be arbitrary in the constitutional
sense. Collins v. City of Harbor Height 503
U.s. 115, 129, 122 S.Ct. 1061, 117 L.Ed.2d
261. (19902)

"A plaintiff must establish that he has a 'legitmate
claim of entitlement' to the right being asserted.
Fallon Paiute-Shoshone Tribe v. City of Fallon
(D. Nev. 2001) 174 F. Supp. 24 1096

The fundamental requirement of due process
is the opportunity to be heard at a meaningful
time and in a meaningful manmer- quoting Armstroag

v. Manze 380 U.S. 545, 552, 85 S. Ct. 1187,

14 L.Ed.2d 62 (1965)

To that extent petitioner asserts the following:

(1) Petitioner has a legitimate claim of entitlement
to the right of personal 1liberty as outlined in the
U.s. Constitutional Fourteenth Amendment. (2) Personal
Liberty is guaranteed by implication in the constitutional
recognition to preserve the writ of habeas corpus.
(3) The Writ of Habeas Corpus has a long established

historical and traditional root in the scheme of Dboth

American and English Law (which the foundation and

prinéiples of American Law derived from). In England

it was previously regarded asg the legal protection
of the right to personal 1liberty. (4) Habeas Corpus
is a determination by a judicial- power of any question

interference with personal liberty, such as when
an executive authority acts in violation of civil rights.
In such proceeding, it must be determined whether the
interference with individual 1liberty is valid. Therefore,

the constitutional recognition ¢of “the court's power
39
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to inguire into the question of unlawful restraint
is also a constitutional recognition of individual
liberty as a «civil righf. {5) Petitionmer has a right
to have the opportunity to be heard at a wmeaningful
time and ind a meaningful manner. The suspension of
petitioner's ability to test the legality of the restraint
of his personal liberty via habeas corpus pursuit for
twenty two years cannot possibly act as providing either
a hearing at a meaningful time or in a meaningful manner.

Based on these factors, petitioner asserts
that he has a personal 1liberty right protected by the
Constitution and enforced by the court's recognition
of habeas corpus to contest any encroachment wupon this
right. To remove and/or suspend petitioner's habeas
corpus privilege acts to work arbitrarily and contradictorily
in the constitutionsal sense to this right. Habeas
Corpus is a right implicit in the core concept of ordered
liberty and the fundamentals of preserving personal
liberty without encroachment by governmental interference.
Furthermore, to Temove or suspend the petitioner's
most fundamentally protected right/privilege to <contest
any infringment of his ©personal 1liberty, and subject
him to continued illegal restraint without the ability
to contest this restraint acts to "shock the conscience”
and core element of due ©process of law where personal
liberty interests are involvéd.

Petitioner contends that his substantive due

process rights have been violated in this case and that

40

ar

AA 000733




T

g Lo ~F o

he is entitled to a reversal of his conviction accordingly.
//
//

POINT VI.

PETITIONER CONTEKDS THAT HE WAS DENIED EFFECTIVE
ASSISTANCE OF COUNSEL BASED ON THE FAILURE
TO INVESTIGATE HIS MENTAL HEALTH HISTORY

AS A DEFENSE OR MITIGATION FACTORS AT SENTENCING

In McMann v. Richardson 397 U.s. 759,
771, n. 14, 90 S.Ct. 1441, 25 L.Ed.2d 763 (1970)-
the Supreme Court declared that the right

to counsel is the right to effective assistance
of counsel.

A criminal defendant is entitled to the effective
assistance of counsel at all critical stages
of the proceedings. Towa v. Tovar 541 U.S.
77, 80-81, 124 S.Ct. 1379, 158 L.Ed.2d 204
(2004)- The Supreme Court has held that any
amount of actuwal jail time has sixth amendment
significance implicating the right to effective
assistance. Argersinger V. Hamlin 407 U.s.
25, 92 S8.Ct. 2006, 32 L.Ed.2d 530 (1972). Thus
sentencing for even non-capital offenses implicates
the right to effective assistance of counsel.

see e.g. Glover v. B.S. 531 U.S. 198, 121 S.Ct.
696, 148 L.Ed.2d 604 (2001)

Petitioner contends that under clearly established
federal law a prisoner is entitled to reversal of a conviction
if he or she can demonstrate (1) that counsel's representation
fell below an objective standard of reascnable representation",
and (2) that he or she was thereby prejudiced. Strickland

v. Washington 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d

674 (1984) Counsel has a duty to make a reasonable
investigation or to make a reasonable decision that makes
a pafticular investigation unnecessary. In most any ineffective
assistance of counsel case, a particular decision not

to investigate must be directly assessed for
41
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in all of the circumstances...”"” Id at 691. Thus petitioner
must satisfy the first prong of Strickland by demonstrating
the defense counsel "unreasonably" failed to investigate
mitigating factors and/or other - sentencing considerations
before the court sentenced petitioner.

At the time of the trial, counsel for petitioner
was well aware of the fact that: (1) Petitioner was 16
years of age when the offenses occurred. (2) Petitioner
had a mental health history including two prior
hospitalizations in mental health institutions prior
to his arrest. Counsel was aware of the wmental health
factors, because they were inclusive as a factor in a
motion for speedy trial violation that petitioner composed
and counsel presented to the court immediately preceding
the start of the trial.

"The 1legal «capacity to commit a crime is an

essential element of responsibility, and no

one can be held responsible for an act our even

be guilty of a crime wunless he has sufficient

capacity, mental and otherwise to commit it."

Wells v. California 94 L.Ed. 510, 338 U.s.
836.

"Without a criminal intent, there is no crime
and without the mental capacity for it, there
can be no criminal intent." State v. Jenasen
352 U.S. 948, 1 L.Ed.2d 241.

"One who suffers from insanity at the time
of the commission of the offense charged, cannot
in a legal sense entertain a criminal intent."”
Fox v. State of Nevada 316 P.2d 924, 73 Nev.
241 and cannot be held criminally responsible
for his acts and statutes providing that insanity
shall be no defense to a criminal charge would
be invalid.

"As the term is wused in connection with the

defense of insanity, by whatever test it may

be ascertained, may be said to be that the

degree or quantity of mental disorder which
42
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relieves one of criminal responsibility of
his actions.”" citing "Sollars v. State of Nevada
316 P.2d 917, 73 Nev. 248. :

"The term "mental irresponsibility"” as used
alternatively with "“insanity" in criminal statutes,
means something less than total or permanent
insanity." State v. Rio 230 P.2d 308.

Yet despite the cognizance, there is nothing
in the record to reflect that counsel <conducted any
investigation into any relevant sentencing considerations
[i.e.- petitioner's age or mental health history to mitigate
the excessive and illegal sentence that he received.]
In fact there is no evidence whatscoever that counsel
conducted any investigation at all into the mental health
history. Moreover, counsel did not interview any of the
mental health expert witnesses from the institution where
petitioner was treated prior to the commission of the
offenses for his mental health issues and poor dimpulse
control. Most egregious, is that , counsel made no effort
to raise these issues [e.g. Petitioner's age, and prior
mental health hospitalization—- ©before ever being charged
with a crime} at any point during the trial or sentencing,
despite having clear knowledge of the existence of the
issues,

The United States Supreme Court in the case

of Gardner v. Florida 430 U.S. 358, 51 L.Ed.Zd

402 ruled that effective assistance of counsel

at sentencing, as at other stages, requires

zealous and not merely perfunctery of Pre Forma
representation.

"Counsel was ineffective in not obtaining and
presenting independent expert testimony and
independent medical evidence." Sanders v.
Ratelle 21 F.3d 1446, 1456 {9th Cir. 1094)
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Remarkably it appears as though counsel undertoak

no  investigation at all into petitioner's background,
or the credibility of &expert witnesses who <could have
painted petitioner in a sympathetic 1light, Had counsel
undertaken an adequate investigation (or any investigation
at all) into petitioner's background and other mitigating
factors, it seems inconceivable that counsel would have

allowed petitiomer to be sentenced to such an excessive

and dillegal sentence for offenses committed before the

age of 18 without any evidence or raising available
mitigating factors. Likewise it is extremely unlikely
that a jury, aware of petitioner's age and history of
treatment 1in two mental health facilities as a juvenile
for mental issues and poor dimpulse control immediately
preceding the arrest for the offenses as mitigating factors
in this case, would have recommended to sentence petitioner
to such an extreme sentence. Most significantly, it is
extremely uncommon for a 16 year old to receive a Life
Without  Parole {or the functional equivalent] sentence
as excessive punishment imn violation of the Eighth Amendment's
prohibition against cruel and unusual punishment for
juveniles who commit even the crime of murder prior to
attaining 18 years of age.

In fact, in the year following the petitioner's
sentence, the Nevada Supreme Court decided and set state

law precedence din Naovarath v. State 779 P.2d 944 (Nev.

1988) which barred the sentence of Life Without Parocle

for juveniles [who commit even the crime of wmurder prior
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to the age of 1B] as excessive punishment in violation
of the Eighfh Amendment's prohibition against cruel and
unusual purishment.

In’prder to satisfy the first prong of Strickland,
petitioner bears the burden of demonstrating that in
light of the circumstances, the identified acts or omissions
were "outside the range of professionally competent
assistance." Id at 690. Petitioner has met this burden.

Counsel's failure to undertake "

any investigation at
all™ into [petitioner's mental health issues and age]
and failed to raise the significant mitigating factors
before petitioner received a sentence in violation of
the U.S. Constitution'é Eighth Amendment cannot be explained
as a tactical decision where <counsel raised literally
no mitigation factors.

As previously stated, there is almost no possibility
that a jury would have imposed a Life Withouwt Parole
[functional equivalent] sentence in view of petitioner's
age, background and mental health history. For these
reasons, it 1is unlikely that petitioner would have been
subjected to an illegal sentence. But for counsel's failure
te 1investigate, petitioner would have been able to receive
a more constitutionally sound sentence.

This case dis similar in nature to amother recent
decision in the Federal Nimth Circuit. Petitioner hereby
preéents that case 1in accordance with applicable Ninth
Circuit Rules. Pursuant to Ninth Circuit Rule 36 (c)(ii)},
petitioner hereby makes a collateral showing of a court
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decision

in a case under the Ninth Circuit jurisdiction

with similar factors.

above

See Davis v. Del Papa 84 Fed. Appx 988 (D.
Nev. 2004) In that <case Davis filed a Writ
of" Habeas Corpus challenging  his 1988 guilty
plea conviction and ‘l1ife sentence without parole
for- First Degree murder. Moreover, Davis contended
that his defense counsel was ineffective for
failing to: (1) advise him of his right to
perfect an appeal on his behalf; (2) £file pre
trial motions or his Dbehalf prior to the entry
of his guilty pleas and {3) conduct an independent
investigation and/or prepare a meaningful defense.

Specifically Davis contended that his counsel
was aware that Davis's statement to the police
could not support a charge of first degree
felony murder and that there was no evidence
in the record that defense counsel conducted
any investigation into other relevant sentencing
considerations. Namely that there was no indication
that defense counsel: was aware of the fact
that Davis had no prior adult record; did any
investigation into the background of the victim
;7 did not interview any witnesses to the crime;
and most egregiously may not have been aware
that Davis was only 16 vyears of age at the
time of the offense.

The court found that counsel undertook - no
investigation at all into Davis' background,
the victim's background, or the credibility

of witnesses who could paint Davis in a sympathetic
light., Had defense counsel wundertaken an adequate

investigation (or any investigation at all)
into ‘Davis's age, background or other mitigating
factors, it seems inconceivable that defense
counsel would have advised Davis to accept
a sentence of Life Without Possibility of Parole.
The court also found  most significantly, "it
is extremely uncommon for 16 year olds to
receive the death penalty. The <court reversed

the <conviction with directions for remand and
further proceedings.

Based upon the illustrated contentions as disclosed

petitioner agserts that counsel was ineffective

and he has satisfied both prongs of an ineffective assistance

of counsel claim as required by Strickland

//

"supra".
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POINT VII.

PETITIONER CONTENDS THAT IT WAS PLAIN ERROR
FOR THE COURT NOT TO ADDRESS HIS CONSTITUTIONALLY
PROTECTED RIGHT TO SPEEDY TRIAL AND THAT FURTHER
CUMULATIVE ERRORS IN THIS CASE HAVE VIOLATED
HIS DUE PROCESS RIGHTS
Petitioner contends that in this case the denial

of his speedy trial right was plain error and further
that the cumulative error(s) in his case subjected him
to a denial of due process and unfair proceedings.

Petitioner asserts that it was plain error
to deny his speedy trial right at trial and cumulative
error to deny  him ;he cpportunity to have his speedy
trial claim heard for twenty—-two (22) years,

Under the plain error standard "to secure reversal"
a defendant must prove that (1) there was error.
{(2) The error was ©plain, and (3) the error
affected substantial rights. U.S. V. Geston
29 F.3d 1130 [C.A. 9 {(cal) 2002; U.S. v. Sanchez
176 F.3d 1214, 1219 (9th Cir. 1999) quoting
U.85. v. Turman 122 F.,3d 1167, 1170 (9th <Cir.
1997) citing U.S5. v. Olano 507 U©.S. 725, 730-32,
113 S.Ct. 1774, 123 L.Ed.2d 508 (1993) ‘'under
this standard a conviction can be reversed
only . if viewed in the <context of the entire

trial, that impropriety seriously affected
the fairness, integrity or public reputation
of judicial. procedings or where failing to

reverse a conviction would result in a miscarriage
of justice"™. U.8. v. Tanh Huu Lam 251 F.3d
852, 861 (9th Cir. 2001)

PLAIN ERROR
Petitioner incorporates by reference at this

point the procedural history of the <case in this matter
relative to the speedy trial factors.

Petitioner asserts that it is <clear that the
Sixth Amendment guarantees that "filn all criminal
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prosecutions the accused shall enjoy the right to a speedy

trial. Such "a right is fundamental and exist not just

to ensure "that all accused persons be treated according

to decent'"énd fair proceedings™, Barker v. Wingo 407
U.s. 514, 92 S.Ct. 2182, 33 L.Ed.2d 101 (1992), but also
because there is a societal interest in providing a speedy
trial which .exists separate from and at times in opposition
to the interests of the accused". Id at 519, 92 §.Ct.

2182.

"In assessing .the merits of the claimed violation
of the Sixth Amendment Speedy Trial Right,
courts are to conduct a balancing test involving
four separate factors: the 1length of the delay,
the defendant's assertion of the right and
the prejudice to the defendant, Barker Id
at 407 U.S. 529, 92 S.Ct. 2182. The court found
in that case - we must determine "whether [the]
delay before trial was uncommonly long, whether
the government or the criminal defendant is
more to blame for the delay, whether in due
course, the defendant asserted his right to
a speedy trial and whether he suffered prejudice
as the delay's result, Doggett v. U.S. 505
U.s. 647, 112 S.Ct. 2686, 120 L.Ed.2d 520,
'(1992). We regard none of the fowr factors
identified above as either a necessary or sufficient
condition to the finding of a deprivation of
the right to a speedy trial . Rather they are
related factors and must be considered togcther
with such other circumstances as may be relevant.
Barker 407 U.S. at 533, 92 S.Ct. 2182,

Turning to the first Barker criterion, "the
length of delay" petitioner asserts the following. Petitioner
was initially charged with the acts mentioned in the
information in 1983, and was actually arrested by officials
frdm' Nevada in 1984 while in the custody of the California
Juvenile Hall- Los Angeles County. Petitioner was incarcerated
in California from Dec. 1983 until Septembef 2010. Nevada
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Prosecuting Officials made no discernible ‘attempts to
secure petithner's presence in Nevada to stand before
the court for the <charges in the information until 1986
{three yearé’later). When this attempt to extradite petitioner
was conducted, Nevada Officials (even after a two week
continuance to purportedly secﬁre the necessary evidence)
failed to present any evidence to substantiate that petitioner
vas the person wanted for the charges in the information.
The California Officials denied the Extradition Request
informing the Nevada Officials that they could resubmit
their request when they had the necessary evidence for
an extradition request. Nevada Officials made no attempt
to immediately securé the evidence necessary for the
extradition at all. Anothef two year . period went by before
the ©Nevada Officials sought to extradi;e petitioner for
the charges. Despite being charged in 1983 and incarcerated,
with the ﬂevada Officials knowing petitioner's whereabouts
[in prison], opetitioner was not takem to. trial until
1988. Thus there was a substantial period of" delay in
this  case for petitioner to be brought to trial. The
delay in this case " exceeded the threshold minimum for
a speedy trial.

In Doggett v. U.S. 505. U.S. 647, 112 S.Ct.

2686, 120 L.Ed2d 520 (1992) the court stated

"depending on the nature of the <charges, the

lower courts have generally found post accusation

delay presumptively prejudice at ieast as it

approached one year. Id. at 652, n.l, 112 S§.Ct.
2686, Notable in this «circuit we have found
that a six wmonth delay constitutes a "borderline

case", {see U.S. v Valentine 783 F.3d 1413,
1417 (9th Cir. 1986)

Turning to the second Barker criterion, "the
: 49
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reason for the delay" petitioner addresses the following
peints: (1) Petitioner was incarcerated from the time
he was initially charged by the State of Nevada. (2)
Nevada Offiéials filed/lodged a detainer hold on petitioner
in 1984, (3) Nevada Officials have known that petitioner
was and would be incarcerated in California for several
years. (See - exhibit P) (4) Despite knowing his location,
Nevada Officials failed to secure petitioner's presence
in Nevada for the <charges until several vyears later.
(5) Despite having a duty to prosecute the case and a
prior denial of the request for <extradition in 1986,
the Nevada Officials waited until 1988, after | petitioner
filed a Motion to Diémiss the charges for ‘a speedy trial
violation before they sought to -extradite him again.
Thus it is clear there was no real discernible nor logical
reason for officials to wait years before bringing a
defendant to stand for the charged offenses. The state
government did not conduct a reasonable diligent prosecution
regarding the extradition, despite knowing the petitioner's
whereabouts. The government and not the defendant has
the obligation to prosecute a case.
In Doggett , supra the court held that "we
should ©presume prejudice only if the defendant
is not responsible for the delay. (Id. at 1457)
Turning to the third Barker criterion, the
assertion gf the right, petitioner points to the following:
Petitioner was a minor when initially charged with the
offenses. Petitioner had no knowledge of the need to
assert the right to speedy trial, as he did not really
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comprehend what this right was. When petitioner did 1learn
what this riéht was years later, he did file a Motion
To Dismiss the charges for the violation of his right
to a Speedy Trial. The filing of this motion, clearly
indicates that there was an assertion of this right in
this case. It wasn't until petitioner filed this motion
that the prosecqtion fully pursued petitioner's extradition
and had him in Nevada shortly thereafter.

In Barker supra, the court found that Mcourts

are not to infer a waiver from the mere silence

on the part of a defendant in demanding a speedy
trial; rather such silence is [but] one of
the factors to be considered in an inquiry
intoe the deprivation of the rights.. (I.d at

528 , 92 S.Ct. 2182)

Turning to .the fourth Barker .criterion, the
petitioner asserts the following information. Petitioner
was prejudiced in this case as a result of his speedy
trial right violation in several ways. (a) Petitioner
was a minor when originally charged 1in this matter, and
did not appear before a court until he was a 22 'year
old adult. Hig appearance in the Juvenile Court at 22,
was nothing more than a perfunctory appearance in view
of the fact that his adult age nullified his possible
qualification for consideration of treatment in the Juvenile
Court System. (b) Petitioner was a minor with a wmental
health history (including hospitalizations as a minor
in two mental health facilities) prior to his arrest.
Acc;rdingly, he was entitled to have an investigation
conducted for  his possible credible mental defense for

the offenses. Due to the period/ passage of time before
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petitioner was made to stand trial for the charges,
the expert witnesses who treated petitioner for his mental
health issues as a minor, were no longer available nor
called. (cf . The passage of time prior to standing for
the charged ' offenses, left petitioner to stand before
the court with no real discernible defense and no witnesses
that could e called (except expert witnesses who were
unlocatable) and whom defense counsel failed to consider
due to so much lapsing time from the time of the offenses.
Accordingly, petitioner  was prejudiced by the denial
of his speedy trial right.
"Actual ©prejudice can be shown 1in three ways,
oppressive - pretrial incarceration, anxiety
and concern of the accused, and the possibilitity
that the accused's defense will be impaired.
U.S. v. Beamom 992 F.2d -at 1009, 1014 (C.A.
8, Or. 1993) Of these the most serious is the
last because the inability of a defendant adequately

to prepare his case skews the fairness of the
entire system. Barker supra 407 U.S. at 1352

CUMULATIVE ERROR

Petitioner asserts that it was cumulative

error to deny him the opportunity to present his speedy

trial right violation for twenty-two years and the suspension

of the habeas corpus privilege for this same time period.

As stated previously, petitioner initially
filed his Petition For Writ of Habeas Corpus with the
court in 1988. However, his petition was denied <citing
jurisdictional: reasons. This left petitioner without
the ‘opportunity to have his speedy trial claim duly heard
and adjuvdicated by the court. To compound the already

egregious errors which occurred in this case, petitioner
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is now forced to ask this court to consider a speedy
trial violatibn, twenty—-two years after the fact. Petitioner
has had to 1live for twenty-six plus years with the facf
that  his fights have been violated, his conviction may
be illegal and the anxiety of living with facing a functiomnal
equivalent Juvenile Life Without Parole sentence for
offenses committed before eighteen (18) years of age.
Petitioner asserts that the compounding effect
of constitutional errors [including but not limited to]:
the ineffective assistance of counsel; failure to investigate
a mental health history; failure to raise a possible
mental health inquiry despite evidence and a history
[where no other defense was raised at all]; violation
of a speedy trial; suffering from an illegal sentence/cruel

and wunusual punishment for twenty-two years and suspension

of habeas <corpus rights for twenty two years, all have

such a cumulative effect on this case that dit can be
considered nothing but manifestly unfair, and an erosion
of the fundamentals guaranteed by the due ©process of
law. The errors in this case are not only numerocus bat
also substantial -‘and  reversible in their own independent
realm. Together they present this case as one where a
breech of several constitutional protections has arisen
that undermines even the perception of any type of fairness
in the proceedings.

"The Supreme Court has clearly established

that the combined effect of multiple trial

court errors violates due process where it

renders the resulting criminal trial fundamentally
unfair. Chambers v. Missigsippi 410 U.S. 284,

298, 93 sS.Ct. 1938, 35 L.Ed.2d 297  (1973)-
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cembined effect of individual errors denied
[Chambers] a trial in accord with traditional
and - fundamental standards of due process and
"deprived" [Chambers] a fair trial. The cumulative
effect of multiple errors can violate due process
when where no single error rises to the level
of--a constitutional violation or would independently
warrant reversal. Chambers 410 Ug.s. at 290,
n. .3, see also Thomas 273 F.3d 11790 ["in analyzing
prejudice in a case in which it is a question
whether any "single" trial error examined
in isolation is sufficiently prejudicial to
warrant reversal, this court has recognized
the importance of considering "the curmulative
effect of multiple errors" and not simply conducting
a balkanized issue by issue harmless error
review. ]

Under traditional due process principles, cumulative
errors warrant habeas relief only where the
errors have "so infected the trial with unfairness
as to make the resulting conviction a denial
of due process". Such "infection" occurs where
the combined effect of the error has a "substantial
and injurious" effect or influence on the jury's
verdict. Brecht ¥. Abrahamson 507 U.S. 619,
637, 38, 113 S.Ct. 1710, 123 L.Ed.2d 353. 1In
simplier terms, where the combined effect of
individually harmless errors renders a criminal
defense "far less persuasive"” than it might
[otherwise] have been, "the resulting conviction
violates due process." Chambers supra id at
294, ——

In sum the Supreme Court has clearly established
that the combined effect of multiple trial
errors may give rise to a due process violation
if it renders a trial fundamentally unfair,
even where each error considered individually
would not require reversal. Donnelly v. Christoforo
416 U.S. 637, 643, 94 S.Ct. 1068, 40 L.Ed.2d
431 (1974) Chambers supra id at 290 n. 3,
268, 302-03, 93 S5.Ct. 1038. Furthermore, the
cumulative nature of the challenged evidence
does not necessarily render its inclusion (or
exclusion) harmless. Rather the fundamental
question in determining whether the combined
effect of trial errors violated a defendant's
due process rights is whether the errors rendered
the criminal defense "far less persuasive"
and thereby had a ‘'"substantial and injurious™
effect or influence on the jury's verdict,
Brecht id at 507 U.S. at 637, 113 S.Ct. 1710.
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POINT VIII.

PETITIONER CONTENDS THAT HE WAS BEEN SUBJECTED TO
SEVERAL PENALTIES FROM HIS DETAINER
HOLD BY CALIFORNIA OFFICIALS ACTING AS AGENTS
FOR NEVADA PRISON OFFICIALS AND THAT ACCORDINGLY
THESE CONDITIONS HAVE IMPLEMENTED HIS SENTENCE
ENTITLING HIM TO CREDIT FOR TIME BEINGC SERVED
: UNDER THE CONDITIORS

The protection afforded under the Interstate

Agreement on Detainers are not based on
constitutional rights or the preservation
of a fair trial but are designed to facilitate
a defendant's rehabilitation in prison and
to avoid disruption caused when charges are
outstanding against the prisoner in another

jurisdiction. U.S. v. Black 609 F.2d 1330,
1334 (9th Cir. 1979), cert. denied 449 1.S.
847, 101 5.Ct. 132, 66 L.Ed.2d 56 (1980)

Petitioner contends that he has been. subjected
to a disruption of the rehabilitation in California solely
as a result of the detainer 1lodged against him which
is the basis of am illegal sentenée to the functional
equivalent of Life Without Parole for offenses committed
before the age of eighteen.

In this case, petitioner has suffered from
not only the prejudice associated with preparing a defense
to the charges, but also in his status as a prisoner
in the'California Prison System.

Petitioner points to the following to support
his position. Petitioner's detainer hold was lodged
based upon the reguest of the Neva&a Qfficials submission
of a conviction in case number C-84650 for which he received
the. sentence of fourteen- (14) consecutive 1life sentences
and a consecutive term of ninety-two years, all consecutive

te the Califormia sentence of fifty (50) years with

half time credit. (see exhibit E and KX). The nature
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of the detainer being the subject of multiple consecutive

life sentences placed petitioner in a higher security

observation level designated as "Close "B" Custody" pursuant
to California Code of Regulations, Title 15 § 3377.1
(see exhibit' I) Based upon petitioner's half time credit,
and his disciplinary free conduct for over a decade,
he was entitled to be housed in a 1lower security level
prison, which would  afford him more rehabilitation
opportunities than the higher security 1level. Petitioner
was placed in a Level .II (medium security) Facility based
upon his good ©behavior. However, petitioner subsequently
transferred from the lower security level facility to
a higher security levél. The "“SOLE" reason for the transfer
to the hgher higher security 1level was because petifioner
had the detainer hold against him as aforementioned.
(See exhibit J) To this extent, petitioner asserts that
because his sentence was the product of a violation of
established state case law precedént (i.e.— the functional
equivalent of a 1life Without Parole Sentence for offenses
committed before eighteen), he has been subject to the
actual imposition - of '~ penalties for the sentence in this
matter. Were it mnot for this illegal sentence, petitioner
would not have been subjected to the transfer and subsequent
disqualification of participation in rehabilitation efforts
he was entitled to. Essentially the hold for this illegal
Senfence totally negated and overrode his positive and
disciplinary free conduct which had entitled him to placement

at a lower security facility.

AA 000749




[ Y

]

[SC

[~

w o =1 O o

10
11
12
13
14
15
16
17
18
19
20
21
22

24|

25

27
28

— -
@ @

Petitioner further asserts that even though
his sentence was supposed to be consecutive in nature,
the implementing of a transfer from a lower security
level basedwsolely on the detainer hold, acted to activate
one of the "sanctions associated with serving a criminal
sentence {(i.e.- petitioners confinement and restraint
of his liberty interest to rehabilitation/re-entry opportunties
that are precluded in a high security level)., The California
Department of Corrections and Rehabilitation, [acting
as an "AGENT" for the State of Nevada in imposing the
detainer hold, also] are the party who acted in implementing,
[as an "AGENT" on the behalf of the State of Nevadal,
this transfer based on- said hold. Consequentiy, the adverse
effects of petitioner's Nevada sentence, which should
have been consecutive in nature, have in fact been initiated
by the California Officials, acting as an "AGENT" for
Nevada in imposing a higher security placement. Accordingly,
it follows that since petitioner has been subjected by
California Officials acting as "AGENTS" for Nevada, to
an increase in his security level placement and a disruption
to his status as a disciplinary free prisomer meriting
placement in a lower security facility, this conduct
has acted to activate the imposition of penalties associated
with his sentence.

Based upon this petitioner asserts that he
is entitled to «credit for time served during the period
of confinement that he has had to endure the hardship

0of confinement at a higher security level. The placement
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on Close "B" Custody by California Prison Officials (acting

as "AGENTS" ;for Nevada Prison Officials in implementing
said detainer hold) based SOLELY upon the detainer hol&
and illegal 'sentence acted as the basis of the sanctions
he has had ' to unjustifiably. contend with for twenty-sizx
plus years,

Petitioner should be awarded <credit for time
served for the period of twenty—-six years he has been
penalized for the illegal sentence that has formed the

basis of the detainer hold.

/7
/7
CONCLUSION
In conclusion, petitioner has demonstrated

that his conviction and subsequent sentence is illegal
and in violation of not only state case law precedence,
but also the state and federal_ constitution. The plain,
cumulative and constitutional errors in this case " have
rendered the proceedings fundamentally unfair = and void
of any symbolism of the principles of due process of
law he should have '~ been afforded throughout. his trial
procesé and post conviction proceedings Petitioner had
his speedy trial rights violated; .was denied due process
of law; subjected to cruel and wunusual punishment as
a result of his illegal sentence; subjected to a violation
of-due process of law for twenty-two years by the suspensions
of his habeas corpus privileges; denied the effective
of counsel prior to, during and after triél; denied due
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Process regarding his mental

to both plain and cumelative

resulted in

manifestly unfair

to several penalties as a

old detainer based

upon an

sentence,

Accordingly,

declared and his conviction reversed.

1/
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PRAYER FOR RELIEF

WHEREFORE, good cause having been shown petitioner

hereby prayers that this court grant the following relief:

"1.) Issue an order to show cause in this matter

directing the respondent to respond in this matter;

2.) Grant an evidentiary hearing din this matter
to address the issues raised in the Petition For Writ

of Habeas Corpus;

3.) Order the appointment of counsel to represent

petitioner at the evidentiary hearing in this matter;

4.) Reverse the conviction and sentence 1in this

matter;

5.) Remand the case for further proceedings

in the interests of justice in this matter.

6.) Grant any order relief that this court deens

just and appropriate,.

Date;-;@%j—,.wa ] /st

Andre' D. Boston

Petitioner, Pro—Se
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Electronically Filed
03/04/2011 11:39:25 AM

RSPN % » Ma«m———
DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

THOMAS CARROLL

Chief Deputy District Attorney
Nevada Bar #004232

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
)
THE STATE OF NEVADA, )
) CASE NO: 88C084650
Plaintiff, )
) DEPT NO: VI
-Vs- )
ANDRE D. BOSTON, %
#0920638 )
Defendant. %

STATE'S RESPONSE AND MOTION TO DISMISS DEFENDANT'S PETITION FOR
WRIT OF HABEAS CORPUS (POST-CONVICTION)
DATE OF HEARING: 03/23/2011
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
THOMAS CARROLL, Chief Deputy District Attorney, and hereby submits the attached
Points and Authorities in Response to Defendant's Petition for Writ of Habeas Corpus (Post-
Conviction).

This response and motion to dismiss is made and based upon all the papers and
pleadings on file herein, the attached points and authorities in support hereof, and oral
argument at the time of hearing, if deemed necessary by this Honorable Court.

1]/
1]/

C:\Program Files\Neevia.Com\Document Converter\temp\1581625-1847559.DOC
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On July 7, 1988', the State of Nevada (hereinafter “State”) filed a Criminal Complaint
charging Andre Boston (hereinafter “Defendant”) with the following: Burglary (Felony —
NRS 205.060); Lewdness with a Minor with use of a Deadly Weapon (Felony — NRS
201.230); Assault with a Deadly Weapon (Felony — NRS 200.471); Battery with Intent to
Commit a Crime with use of a Deadly Weapon (Felony — NRS 200.400, 193.165); First
Degree Kidnapping with use of a Deadly Weapon (Felony — NRS 200.310, 200.320,
193.165); 6 Counts - Sexual Assault with use of a Deadly Weapon (Felony — NRS 200.364,
200.366, 193.165); Robbery with use of a Deadly Weapon (Felony - NRS 200.380,
193.165); and Attempt to Dissuade Victim or Witness from Reporting a Crime with use of a
Deadly Weapon (Felony — NRS 199.305, 193.330, 193.165).

On July 7, 1988, the Juvenile Division of the Eighth Judicial District Court of the
State of Nevada certified Defendant to be tried as an adult. In doing so, the juvenile division
of the district court noted the nature and seriousness of offenses charged against Defendant
and the persistency and seriousness of Defendant’s past adjudications or admitted criminal
offenses.

On August 2, 1988, the State filed an Information charging Defendant with the
following: Count 1 — Burglary; Count 2 — Lewdness with a Minor with use of a Deadly
Weapon; Count 3 — Assault with a Deadly Weapon; Count 4 — Battery with Intent to Commit
a Crime with use of a Deadly Weapon; Count 5 — First Degree Kidnapping with use of a
Deadly Weapon; Counts 6 through 12 — Sexual Assault with use of a Deadly Weapon;
Count 13 — Robbery with use of a Deadly Weapon; Count 14 — Attempt Dissuade Victim or
Witness from Reporting a Crime with use of a Deadly Weapon.

On September 12, 1988, Defendant’s jury trial commenced. On September 15, 1988,
Defendant’s jury returned finding him guilty of Counts 1 — 8 and Counts 10-14.

! Due to the age of the present case, the dates included in the State’s Statement of the Facts reflect
those available through the limited case file uploaded onto microfiche.
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On October 20, 1988, Defendant appeared for sentencing. The court sentenced
Defendant to the Nevada State Prison (“NSP”) as follows: Count 1 — TEN (10) years;
Counts 2 and 4 — TEN (10) years plus a consecutive TEN (10) years for the use of a deadly
weapon; Count 3 — SIX (6) years; Counts 5-8 and 10-12 — LIFE with the possibility of
parole plus a consecutive term of LIFE with the possibility of parole for the use of a deadly
weapon; Count 13 — FIFTEEN (15) years plus a consecutive term of FIFTEEN (15) years
for the use of a deadly weapon; and Count 14 — THREE (3) years plus a consecutive term of
THREE (3) years for the use of a deadly weapon. Defendant’s sentences between the counts
were to all run consecutively. In addition, the court ruled that Defendant’s sentences in the
instant case would all run consecutively to the sentence imposed in his California case.” The
court granted Defendant zero (0) days credit for time served. Defendant’s Judgment of
Conviction was filed on November 7, 1988. Defendant filed a Notice of Appeal on

November 1, 1988, alleging only insufficient evidence for his convictions. (Boston v. State,

SC Docket No 19607.) The Nevada Supreme Court dismissed Defendant’s appeal on the
merits and Remittitur issued on November 14, 1989.

On December 21, 1988, Defendant filed a Pro Per Petition for Writ of Habeas Corpus
with the Nevada Supreme Court. On December 27, 1988, the Nevada Supreme Court issued
its Order denying Defendant’s Petition for Writ of Habeas Corpus due to lack of
jurisdiction.” (SC Docket No 19625). Remittitur issued on January 15, 1989.

On October 22, 1990, Defendant filed a Pro Per Petition for Post Conviction Relief
Pursuant to NRS 177.315 in which he alleged ineffective assistance of counsel. The State
filed its Response to Defendant’s Petition On November 28, 1990. On December 18, 1990,
the district court issued its Order denying Defendant’s Petition on the merits. Defendant
filed a Notice of Appeal on January 11, 1991. On September 30, 1991, the Nevada Supreme

Court remanded to the district court to hold an evidentiary hearing as to trial counsel’s

* Defendant was serving a sentence in the California State Prison for kidnapping, sexual assault and
glssault in Case No. A-565679.

As Defendant was in the custody of the California State Prison, the Nevada Supreme Court lacked
jurisdiction to issue a writ in his case.
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decision not to pursue an insanity defense and whether or not that constituted ineffective
assistance of counsel. (Boston v. State, SC Docket No 21871). Remittitur issued on October

22, 1991.

The district court held the evidentiary hearing ordered by the Nevada Supreme Court
on September 4, 1992. During the evidentiary hearing, Defendant’s trial counsel testified
that in preparing for trial, he considered an insanity defense; however, given Defendant’s
insistence that he was not guilty and not the perpetrator of the crime, and Defendant’s wish
to proceed with a defense of innocence, that he decided against the insanity defense.

Reporter’s Transcript of Evidentiary Hearing, P. 12-13, Sept. 4, 1992. However, the district

court noted that this would not have been a valid defense as there was no indication from the
evidence that Defendant did not know the difference between right and wrong. Id. at 31.

On June 8, 1993, the Court noted that Defendant would not be able to come to
Nevada to participate in an evidentiary hearing until he was released from his incarceration
in California as every mechanism the State had attempted to compel Defendant’s attendance
was unsuccessful. There is no indication in the record that Defendant was told that he could
not file for habeas relief since he was incarcerated in California. Rather, since there was no
mechanism by which the State could compel Defendant’s presence at his evidentiary
hearing, the district court videotaped the hearing, allowed Defendant to view the videotape,
allowed Defendant to prepare an affidavit regarding the issues he wanted to present to the
Court, and then took the testimony, affidavits, and arguments of counsel under advisement.

On October 14, 1993, the court denied Defendant’s Petition for Post Conviction
Relief on the merits. The Order denying Defendant’s petition on the merits was filed on
March 18, 1994. Defendant filed a Notice of Appeal on July 25, 1994. (Boston v. State, SC
Docket No 26034). On October 7, 1994, the Nevada Supreme Court affirmed the district

court’s denial of Defendant’s Petition on the merits. Remittitur issued on October 26, 1994.
On January 5, 2011, Defendant filed a Motion for Permission to Extend the Page
Limit for a Separate Memorandum of Points and Authorities in Support of the Petition for

Writ of Habeas Corpus. The State filed its Opposition on January 14, 2011. The district
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court denied Defendant motion on January 19, 2011, as moot.
Defendant filed the instant petition on January 5, 2011. The State’s response is as
follows.

ARGUMENT

L. DEFENDANT’S PETITION IS TIME BARRED
Defendant’s petition is time-barred. The mandatory provisions of NRS 34.726 state:

1. Unless there is good cause shown for delay, a petition that challenges the

Vahdlty of a judgment or sentence must be filed within 1 year after entry of the
ﬁment of conviction or, if an appeal has been taken from the judgment,

wzt in 1 year after the supreme court issues its remittitur. For the purposes

of this subsection, good cause for delay exists if the petitioner demonstrates to

the satisfaction of t%e court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice the

petitioner. .

NRS 34.726(1) (emphasis added).
The one-year time bar is strictly construed. In Gonzales v. State, 118 Nev. 590, 593,

590 P.3d 901, 902 (2002), the Nevada Supreme Court rejected a habeas petition that was
filed two days late, pursuant to the “clear and unambiguous” mandatory provisions of NRS
34.726(1). Gonzales reiterated the importance of filing the petition with the district court
within the one year mandate, absent a showing of “good cause” for the delay in filing.
Gonzales, 118 Nev. at 593, 590 P.3d at 902.

Here, Defendant’s Judgment of Conviction was filed on November 7, 1988. The
Nevada Supreme Court subsequently affirmed Defendant’s conviction and Remittitur issued
on Tuesday, November 14, 1989. Consequently, Defendant had until Wednesday,
November 14, 1990, to file his post-conviction habeas petition. Defendant filed a pro per
Petition for Writ of Habeas Corpus with the Nevada Supreme Court on December 21, 1988.
On December 27, 1988, the Nevada Supreme Court issued its Order denying Defendant’s
Petition for Writ of Habeas Corpus due to lack of jurisdiction and Remittitur issued on

January 15, 1989.
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On October 22, 1990, Defendant filed a Pro Per Petition for Post Conviction Relief
Pursuant to NRS 177.315. The district court initially denied this petition without an
evidentiary hearing on December 18, 1990. However, the Nevada Supreme Court reversed
and remanded Defendant’s case for an evidentiary hearing on the issue of trial counsel’s
reasoning for not pursuing an insanity defense. Accordingly, the district court held the
evidentiary hearing on September 4, 1992. Following the evidentiary hearing, and after
reviewing affidavits provided by Defendant and counsel as well as arguments by counsel, the
district court denied Defendant’s petition on the merits. The Order denying Defendant’s
petition on the merits was filed on March 18, 1994. Defendant subsequently appealed and
the Nevada Supreme Court affirmed the denial of Defendant’s petition on the merits on
October 7, 1994. Remittitur issued on October 26, 1994,

Defendant filed the instant petition on January 5, 2011, more than twenty (20) years
after the deadline to file a petition for post-conviction relief had passed. Defendant’s
petition is clearly outside of the one-year time limitation and therefore his claims must be

dismissed. Gonzales, 118 Nev. at 593, 590 P.3d at 902.

II. APPLICATION OF PROCEDURAL BARS IS MANDATORY
The Nevada Supreme Court has specifically held that the district court has a duty to

consider whether the procedural bars apply to a post-conviction petition and not arbitrarily
disregard them. In State v. Fighth Judicial District Court, 121 Nev. 225, 112 P.3d 1070
(2005), the Nevada Supreme Court held as follows:

Given the untimely and successive nature of [defendant’s]
petition, the district court had a duty imposed by law to consider
whether any or all of [defendant’s] claims were barred under
NRS 34.726, NRS 34.810, NRS 34.800, or by the law of the case
. . . [and] the court’s failure to make this determination here
constituted an arbitrary and unreasonable exercise of discretion.

121 Nev. at 234 (emphasis added); see also State v. Haberstroh, 119 Nev. 173, 180-
81, 69 P.3d 676, 681-82 (2003) (wherein the Nevada Supreme Court held that parties cannot

stipulate to waive, ignore or disregard the mandatory procedural default rules nor can they
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empower a court to disregard them). Defendant is required to show good cause to overcome
the procedural bars before his petition may be considered on the merits. Thus, a Defendant’s
petition will not be considered on the merits if it is subject to the procedural bars and no

good cause is shown. Id.

III. DEFENDANT HAS NOT DEMONSTRATED GOOD CAUSE OR
ACTUAL PREJUDICE SUFFICIENT TO OVERCOME THE ONE-
YEAR TIME BAR

“In order to demonstrate good cause, a petitioner must show that an impediment
external to the defense prevented him or her from complying with the state procedural
default rules.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003); citing
Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. State, 110
Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 66, 769 P.2d

72, 41 (1989); see also Crump v. Warden, 113 Nev. 293, 295, 934 P.2d 247, 252 (1997);
Phelps v. Director, 104 Nev. 656, 764 P.2d 1303 (1988). Such an external impediment could

be “that the factual or legal basis for a claim was not reasonably available to counsel, or that

2

‘some interference by officials’ made compliance impracticable.

252, 71 P.3d at 506 (quoting Murray v. Carrier, 477 U.S. 478, 488, 106 S.Ct. 2639, 2645

Hathaway, 119 Nev. at

(1986)). Clearly, any delay in filing of the petition must not be the fault of the petitioner.
NRS 34.726(1)(a).

Defendant claims that the reason he waited over twenty (20) was the district court told
him he could not seek habeas relief until he was present in the State. This claim is
unsupported by the record and is even belied by the record. There is no indication in the
court’s microfiche record that Defendant was told he could not seek habeas relief while
incarcerated in California. In fact, the district court spent considerable time in the early 90s
trying to compel Defendant’s presence for an evidentiary hearing, then taped the hearing so
Defendant could see it, allowed Defendant to prepare an affidavit in response to his trial
counsel’s claims, then considered and reviewed the testimony of counsel and Defendant’s

affidavit, all while he was incarcerated in California to try to resolve Defendant’s petition,
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Claims asserted in a petition for post-conviction relief must be supported with specific

factual allegations, which if true, would entitle the petitioner to relief. Hargrove v. State,

100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not
sufficient, nor are those belied and repelled by the record. Id. Defendant’s claim is without

merit and should be dismissed.

IV.  DEFENDANT’S MOTION IS PRECLUDED BY LACHES AS PER NRS
34.800

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years between the filing of a judgment of conviction, an order imposing a
sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the
filing of a petition challenging the validity of a judgment of conviction....” The statute also
requires that the State plead laches in its motion to dismiss the petition. NRS 34.800. The
State pleads laches in the instant case.

The Nevada Supreme Court issued its Remittitur affirming Defendant’s conviction on
November 14, 1989. Since over twenty-one (21) years have elapsed between the Supreme
Court’s issuance of Remittitur and the filing of the instant petition, NRS 34.800 directly
applies in this case. NRS 34.800 was enacted to protect the State from having to go back
years later to re-prove matters that have become ancient history. There is a rebuttable
presumption of prejudice for this very reason and the doctrine of laches must be applied in
the instant matter. If courts required evidentiary hearings for long delayed petitions such as
in the instant matter, the State would have to call and find long lost witnesses whose once
vivid recollections have faded and re-gather evidence that in many cases has been lost or
destroyed because of the lengthy passage of time. Based on the State’s arguments above,
this Court should summarily deny the instant petition according to the doctrine of laches
pursuant to NRS 34.800, as the delay of more than twenty-one (21) years in filing is
unexcused.

/1]
/1]
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CONCLUSION

Based on the foregoing arguments, the State respectfully requests that Defendant's

petition be dismissed.

DATED this 4th day of March, 2011.

Respectfully submitted,
DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

BY /s/ Thomas Carroll

THOMAS CARROLL
Chief Deputy District Attorney
Nevada Bar #004232

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing, was made this 4th day of

March, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

ANDRE D. BOSTON, BAC #27846
P.0. BOX 650 (HDSP)
INDIAN SPRINGS, NV 89070-0650

/s/ C. Bush
Secretary for the District Attorney's Office

cb/TC/ckb
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DAVID ROGER o R
Clark County District Attorney 'F' l_‘_ E D
Nevada Bar #002781

ROBERT STEPHENS , ,
Deputy District Attorney her2l 3 skl |

Nevada Bar #011286
200 Lewis Avenue

Las Vegas, Nevada 891552212 O 1-
- RT
Attorney for Plaintiff CLERK OF THE COY
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, )
) CASE NO: C084650
-VS-
3 DEPT NO; Vi .
ANDRE D. BOSTON, #0920638 ) 380084650
; Finding of Fast and Concluslons of Law
13711313
Defendant. )
)

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: 03/23/2011
TIME OF HEARING: 8:30 A M.

THIS CAUSE having come on for hearing before the Honorable ELISSA F.
CADISH, District Judge, on the 23rd day of March, 2011, the Petitioner not being present,
proceeding in forma pauperis, the Respondent being represented by DAVID ROGER,
District Attorney, by and through ROBERT STEPHENS, Deputy District Attorney, and the
Court having considered the matter, including briefs, transcripts, no arguments of counsel,
and documents on file herein, now therefore, the Court makes the following findings of fact
and conclusions of law:

o FINDINGS OF FACT
1. On July 7, .19‘88, the-State. 6f Névada (hereinafter “State”) filed a Criminal

Complaint charging Andre Boston (hereinafter “Defendant”) with the following: Burglary
(Felony — NRS 205.060); Lewdness with a Minor with use of a Deadly Weapon (Felony —
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NRS 201.230); Assault with a Deadly Weapon (Felony — NRS 200.471); Battery with Intent
to Commit a Crime with use of a Deadly Weapon (Felony — NRS 200.400, 193.165); First
Degree Kidnapping with use of a Deadly Weapon (Felony — NRS 200.310, 200.320,
193.165); 6 Counts - Sexual Assault with use of a Deadly Weapon (Felony — NRS 200.364,
200.366, 193.165); Robbery with use of a Deadly Weapon (Felony - NRS 200.380,
193.165); and Attempt to Dissuade Victim or Witness from Reporting a Crime with use of a
Deadly Weapon (Felony — NRS 199.305, 193.330, 193.165).

2. On July 7, 1988, the Juvenile Division of the Eighth Judicial District Court of
the State of Nevada certified Defendant to be tried as an adult. In doing so, the juvenile
division of the district court noted the nature and seriousness of offenses charged against
Defendant and the persistency and seriousness of Defendant’s past adjudications or admitted
criminal offenses.

3. On August 2, 1988, the State filed an Information charging Defendant with the
following: Count 1 — Burglary; Count 2 — Lewdness with a Minor with use of a Deadly
Weapon; Count 3 — Assault with a Deadly Weapon; Count 4 — Battery with Intent to Commit
a Crime with use of a Deadly Weapon; Count 5 — First Degree Kidnapping with use of a
Deadly Weapon; Counts 6 through 12 — Sexual Assault with use of a Deadly Weapon;
Count 13 — Robbery w1th use of a Deadly Weapon; Count 14 — Attempt Dissuade Victim or
Witness from Reporting a Crlme with use of a Deadly Weapon.

4. On September 12, 1988, Defendant’s jury trial commenced. On September 15
1988, Defendant’s jury returned finding him guilty of Counts 1 — 8 and Counts 10-14.

5. On October 20, 1988, Defendant appeared for sentencing. The court sentenced
Defendant to the Nevada State Prison (“NSP”) as follows: Count 1 — TEN (10) years;
Counts 2 and 4 — TEN (10) years plus a consecutive TEN (10) years for the use of a deadly
weapon; Count 3 — SIX (6) years; Counts 5-8 and 10-12 — LIFE with the possibility of
parole plus a consecutive term of LIFE with the possibility of parole for the use of a deadly
weapon; Count 13 — FIFTEEN (15) years plus a consecutive term of FIFTEEN (15) years

for the use of a deadly weapon; and Count 14 — THREE (3) years plus a consecutive term of
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THREE (3) years for the use of a deadly weapon. Defendant’s sentences between the counts
were to all run consecutively. In addition, the court ruled that Defendant’s sentences in the
instant case would all run consecutively to the sentence imposed in his California case.! The
court granted Defendant zero (0) days credit for time served. Defendant’s Judgment of

Conviction was filed on November 7, 1988. Defendant filed a Notice of Appeal on

November 1, 1988, alleging only insufficient evidence for his convictions. (Boston v. State,

SC Docket No 19607.) The Nevada Supreme Court dismissed Defendant’s appeal on the
merits and Remittitur i'ssue‘dl on November 14, 1989.

6. On Decerﬁbei ‘2 I, 1988, Défendant filed a Pro Per Petition for Writ of Habeas
Corpus with the Nevada Supreme Court. On December 27, 1988, the Nevada Supreme
Court issued its Order denying Defendant’s Petition for Writ of Habeas Corpus due to lack
of jurisdiction.2 (SC Docket No 19625). Remittitur issued on January 15, 1989. .

7. On October 22, 1990, Defendant filed a Pro Per Petition for Post Conviction
Relief Pursuant to NRS 177.315 in which he alleged ineffective assistance of counsel. Thé
State filed its Response to Defendant’s Petition On November 28, 1990. On December 18,
1990, the district court issued its Order denying Defendant’s Petition on the merits.
Defendant filed a Notice of Appeal on January 11, 1991. On September 30, 1991, the
Nevada Supreme Court remanded to the district court to hold an evidentiary hearing as to

trial counsel’s decision not to pursue an insanity defense and whether or not that constituted

ineffective assistance of cotinsel. (Boston v, State, SC Docket No 21871). Remittitur issued
on October 22, 1991. | ‘

8. The district court held the evidentiary hearing ordered by the Nevada Supreme
Court on September 4, 1992. During the evidentiary heariﬁg, Defendant’s trial counsel
testified that in preparing for trial, he -considered an insanity defense; however, given

Defendant’s insistence that he was not guilty and not the perpetrator of the crime, and

' Defendant was serving a sentence in the California State Prison for kidnapping, sexual assault and
assault in Case No. A-565679.

% As Defendant was in the custody of the California State Prison, the Nevada Supreme Court lacked
jurisdiction to issue a writ in his case. '
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Defendant’s wish to proceed with a defense of innocence, that he decided against the

insanity defense. Reporter’s Trénscript of Evidentiary Hearing, P. 12-13, Sept. 4, 1992,

However, the district court noted that this would not have been a valid defense as there was
no indication from the evidence that Defendant did not know the difference between right
and wrong. [d. at31. |

9. On June 8, 1993, the Court noted that Defendant would not be able to come to
Nevada to participate in an evidentiary hearing until he was released from his incarceration
in California as every mechanism the State had attempted to compel Defendant’s attendance
was unsuccessful. There is no indication in the record that Defendant was told that he could
not file for habeas relief since he was incarcerated in California. Rather, since there was no
mechanism by which the State could compel Defendant’s presence at his evidentiary
hearing, the district court videotaped the hearing, allowed Defendant to view the videotape,
allowed Defendant to prepaigi'r:c- an affidavit regarding the issues he wanted to present to thé
Court, and then took the t.fl:stimony, affidavits, and arguments of counsel under advisement.

10. On October. 14, 1993, the court denied Defendant’s Petition for qut
Conviction Relief on the merits. The Order denying Defendant’s petition on the merits was
filed on March 18, 1994, Defendant filed a Notice of Appeal on July 25, 1994. (Boston v.
State, SC Docket No 26034}, On October 7, 1994, the Nevada Supreme Court affirmed the
district court’s denial of Defendant’s Petition on the merits. Remittitur issued on October
26, 1994, .

11.  On Januaryr 5, 2011, Defendant filed a Motion for Permission to Extend the
Page Limit for a Separate Memorandum of Points and Authorities in Support of the Petition
for Writ of Habeas Corpus. The State filed its Opposition on January 14, 2011. The district
court denied Defendant motion on January 19, 2011, as moot.

12. Défendam filed the ins;ant Petition for Writ of Habeas Corpus on January 5,
2011. The State filed its liesponse and motion té dismiss on March 4, 2011. _

13.  This Court held al hearing on Defendant’s petition on March 23, 201T.

Defendant was not present and the Court entertained no argument from the State.
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14.  Since Remittitur issued from the denial of Defendant’s appeal on November
14, 1989, Defendant had until Wednesday, November 14, 1990, to file his post-conviction
habeas petition. After a prolonged evidentiary hearing, Defendant’s first petition was
ultimately denied on October 14, 1993. The Nevada Supreme Court subsequently affirmed
the district court’s denial o% 5]F')‘ckafendant’s be{ition and Remittitur issued on October 26, 1994,

15.  Defendant filed the instant petition on January 5, 2011, more than twenty (20)
years after the one;year tinll“e limitation had passed.

16. Defendant’s petition is successive and time-barred.

17. A petition subject to procedural bars may be considered on its merits if good
cause is shown.

18. Defendant fails to demonstrate to the satisfaction of the court that good cause
for delay exists sufficient to overcome the successive petition and one-year time bars.

16.  Furthermore, the State specifically pled laches in its response and motion to
dismiss Defendant’slpetition.

20. Defendant failed to overcome the presumpt_ion that his delay of over twenty
(20) years in filing the instant'petition has préjudiced the State.

' CONCLUSIONS OF LAW

1. The mandatory provisions of NRS 34.726 read:

1. Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year after entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
supreme court issues its remittitur. For the u?oses of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

a) That the delay is not the fault of the petitioner; and

b) That dismissal of the petition as untimely will unduly
prejudice the petitioner.

tEniphaSis added).
2. In Gonzales v. State, 118 Nev. 590, 593, 590 P.3d 901, 902 (2002), the Nevada

Supreme Court rejected a habeas petition that was filed two days late, pursuant to the “clear
and unambiguous” mandatory provisions' of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the district court within the one year mandate, absent a
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showing of “good cause” for the delay in filing. Id, at 593, 590 P.3d at 902. The one-year

time bar is therefore strictly construed.

3. NRS 34.810(1)(b)(2) reads in pertinent part:

The court shall dismiss a petition if the court determines that:

(b) The petitioner’s conviction was the result of a trial and the grounds for the
petition could have been: . . .

(2) Raised in a direct appeal or a prior petition for a writ of habeas corpus or
post conviction relief. . . .

4. The Court further noted in Evans v. State; “A court must dismiss a habeas

petition if it presents claigflrs that either_were or could have been presented in an earlier
proceeding, unless the cburt finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” 117 Nev. 609, 646-47, 29 P.3d
498, 523 (2001).

5. The Nevada Supreme Court has found that “application of the statutory

procedural default rules to post-conviction habeas petitions is mandatory.” State v. Eighth
Judicial Dist. Court ex rel. County of Clark (Riker), 121 Nev. 225, 231, 112 P.3d 1070,
1074 (2005) (citing State v. Haberstroh, 119 Nev. 173, 180, 69 P.3d 676, 681 (2003)).

“Habeas corpus petitions that are filed many years after conviction ar¢ an unreasonable
burden on the criminal justice system. The necessity for a workable system dictates that
there must exist a time when a criminal conviction is final.” Riker, 121 Nev. at 231, 112 P.3d

at 1074 (quoting Groesbeck v. Warden, 100 Nev. 259, 261, 679 P.2d 1268, 1269 (1984).

Leniy

6.  “In order to demonstrate’ good cause, a -petitioner must show that an
impediment external to the defense prevented him or her from complying with the state
procedural default rules.”“Hathaway v. State, 119 Nev. 30, 71 P.3d 503, 506 (2003); citing
Pellegrini v State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. State, 110
Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 769 P.2d 72
(1989); see also Crump v. Warden, 113 Nev. 293, 295, 934 P.2d 247, 252 (1997); Phelps v.
Director, 104 Nev. 656, 764 P.2d 1303 (1988).

7. Such an external impediment could be “that the factual or legal basis for a

claim was not reasonably available to counsel, or that ‘some interference by officials’ made

6 PAWPDOCS\FOR803180356401 .doc
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compliance impracticable.” Hathaway, 71 P.3d at 506; quoting Murray v. Carrier, 477 U.S.
478, 488, 106 S.Ct. 2639, 2645 (1986); see also Gonzales, 118 Nev. at 595, 53 P.3d at 904;
citing Harris v. Warden, 114 Nev. 956, 959-60 n. 4, 964 P.2d 785 n. 4 (1998). Clearly, any
delay in filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

8. In addition, to find good cause there must be a “substantial reason; one that
affords a legal excuse.” Hathaway, 71 P.3d at 506; quoting Colley v. State, 105 Nev. 235,
236, 773 P.2d 1229, 1230 (1989), quoting State v. Estencion, 625 P.2d 1040, 1042 (Haw.

1981). The lack of the assistance of counsel when preparing a petition, and even the failure
of trial counsel to forward a copy of the file to a petitioner, have been found to be non-
substantial, not constituting good cause. See Phelps v. Director Nevada Department of
Prisons, 104 Nev. 656, 660, 764 P.2d 1303 (1988); Hood v. State, 111 Nev. 335, 890 P.2d
797 (1995).

9. NRS 34.800 creates 'a rebuttable presumption of prejudice to the State if “[a]

period exceeding five years between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment off
conviction and the filing of a petition challenging the validity of a judgment of
conviction,...” The statute also requires that the State plead laches in its motion to dismiss

the petition. NRS 34.800.

PAWPDOCS\FOF\B03180356401.doc
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ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Convictioﬁ
Relief shall be, and it is, hereby denied. 610

DATED this Q_LL day of Mérch, 2011,

f—

ﬂ 07_,/‘7
DISTRIGRJUDGE
@ 4.

DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #002781

O oo~ G th B W N

_—
e

BY

ROBERT STEPHENS
Deputy District Attorney
Nevada Bar #011286
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Andre" Boston 27846

Defendant In Proper Person ’:7
P.0. Box 650 H.D.S.P. LED

Indian Springs, Nevada 89018
APR 19
201

sty

e T T

§8C084650
CLARK COUNTY NEVADA NOAST

Nofice of Appeal {criminal)

T

Roston ’ ”ll
084650 -

DISTRICT COURT

—— o v N TSNS M oa A n o n o omean
PEFiETONEr I S =

p ’ Case No. B88cC

-y- Dept.No. VI

Docket

The Stare of Nevada et. al.,
»

Respondents

NOTICE CF APPEAL

Notice is hereby given that the _Petitioner Andre' D.

¥

Boston » by and through himself in proper person, does now appeal

to the Supreme Court of the State of Nevada, the decision of the District

Court.{Eighth Judicial District) denying Petitioner's Writ of

Habeas Corpus on March 23, 2011.

Dated this date, sz,/ﬂ Zﬁﬂ .
7

*+ See attached additional Respectfully Submitted,

material fact sheet/exhibit.

Appeal Record info.
In Proper Person
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PF‘.TTTTGNF‘.R/APDEY.NT'S REQUEST FOR F‘.XPANFIO’)F‘ RECORD ON APPEAL

Case Mame: Andre’ Roston v. Anthony Scillia, et. al. (State of Nev.)
Case Number: CO847/50

Petitioner/Appellant Andre' Boston, hereby provides the court wikh

this document pursuant to NRAP Rule 10 and request to expend the record
on appeal with pertinent material facts to be considered with the appeal
in this matter. This information is pertinent for the Nevada Supreme
Court 's consideration of the appeal in this matter. This information

is required for preservation of the issue on appeal and may not be
disclosed in the record on appeal. However, the Supreme Court in it's
review of the denial for Post-Conviction Haheas Corpus needs to be

aware of these facts and petitioner/appellant discloses this info.

Z0o ma%e an adequate appellate record.

"Tt is the appellant's responsibility to make an adequate appellate
record.” Rules Civ. Proc. Rule 51; Rules App. Proc. Rule 10 (c) Carson
RPeady Mix, Tnc. v. First Mat. Bank of Nevada 1981, 635 p.2d 276, 97
May. 474,

T — 77 RELEVANT MATERTAT, FACTORS

The District Court ruled on the Motion To Dismiss where the State pled
"laches" without giving the petitioner/appellant the opportunity to
respond to the allegations as outlined in N.R.S. §34.800 (2), despite
notice that the pettioner inteded to respond and a Motion For Enlarge-
ment of Time so that he could respond to the State's Motion To Dismiss
and plea of "laches".

The District Court issued a ruling without giving the petitioner the
chance to respond to the State's Motion To Dismiss within 15 days "after
service” to a Motion hy the State To Dismiss the action as outlined in
N.R.S. §24.470(1) and 34.750(4).

* The State certified serving the Motion To Dismiss on March 4, 2011

* However, the Motion to Petitioner was not actually mailed until
March 10, 2011, routed by the Post Office on March 11, 2011, and
not physically received by the petitioner until March 15, 2011.
{fee exhibit A to this document ) Therefore "service" was not
effected until March 15, 2011.

* The Petitioner mailed an Informal Notice of Tntent To File An
Answer to the State's Response, and a Notice/Motion For Enlarge-
ment of Time on March 13, 2011, after "NOT receiving the State's
Motion .To nNismiss timely. The petitioner's documents were
received by the court on March 17, 2011 and filed with the court
on March 22, 2011.

* Petitioner received the State's Motion To Dismiss on March 15, 2011
Six Days la*er he mailed in his Opposition to the Motion To
Nismiss.

* The DPistrict Cour* ruled on the Habeas Petition on March 23, 2011,
denying the Petition without having read or considered the
petitioner's Opposition to the Motion To Dismiss. Said Cpposition
demonstratéd that there was "NO" Procedural violation, there was
"GOON CAUSE" for any delay, there was "ACTUAL PREJUDICE" AND A
FONNDAMENTAT, MTSCARRIAGE OF JUSTICE IN PETITIONER'S CASE.

“
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DRTTITTOMRR' Q D“‘.F'T‘ FAR RYXDANQTOM OF RE('OR.’.)N APPEAT, CONTINUOED

The Nistricht Court appointed an attorney (without notifying the
petitioner) at the Haheas Hearing. Counsel was ineffective, in that,
she dif nothing a* the hearing Lo acht as an advocate for petitioner
allowing the haheas petition *o be denied without:

a.) Requesting a continuance to review the case file that she had
heen assigned to represent petiticner in for the hearing.

h.) Reguesting an Enlargement of Time under N.R.S.§ 34.750(3) to
file/serve supplemental pleadings.

Ensuring that in view of the Notice of Intent To File An
Answer/Motion For Fnlargement of Time, petitioner’'s Answer
was received and reviewed by the court prior to a ruling
heing made, as required by applicable statutes.

Fnsuring that once the State pled "laches", petitioner would

he- given—the—opportunity—to—reapond—to—the—Motiton—TFToDismiss
as required hy N.R.S. §& 34.800(2)

Petitioner herehy notifies the Disktrict Court of the foregoing and
indicated procedural errors in this case and request that this inform-
ation he made a part of the record for consideration of the appeal in
this case by the Nevada Supreme Court for appropriate consideration

of the appeal in this matter.

Petitioner further requests the reincorporation of the claims raised
in the intitial petition for writ of habeas corpus to he considered
Wy the Nevada Supreme Court.

Nate: April A, 2011 J . e
’ /5/___ ﬂ[’éf;ﬁ@»

Andre' D. Boston
Petitioner/Appellant, Pro-Se/Per
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CERTFICATE OF SERVICE BY MAILING

L fndr=' L545/3n , heroby certify, pursuant to NRCP S(b), that on this 22
day of %m? ,20_/(, I mailed a true and correct copy of the foregoing,

 Nehes éfyéq,ogé /‘/%E%fé’)’/'/a S xpand 4/&@:2{ A orrd »
by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,

addressed as follows:

_Dayid Pegsr
BLERS nf TAS Disihas f‘,d-}dzm.?
200 {55 AvEnaZ

10
i
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

AT AR BGL LT
Aads Vcs?@ 25, NV FFI55 2272

mmn:mi'._Ld.yofvj%ﬂ// 20 // .

arder? B D Prl

Post Office box 650 [HD Pl
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

Jéyé’cé Jﬁ%{/&af

(Title of Document)

ﬁ[é‘d“iﬁ‘District'Court-Ease-number——M&Z_O5 A

M/ Does not contain the social security number of any person.

-OR-

0 Contains the social security number of a person as required by:

A. A specific state or federal law, t0 wit:

(State specific taw)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

Ay che S Yl
Signature ?Daté

W/z‘;’-féﬁfé’m

Print Name

Y %%09;//,4,7,05//@0%

Title

- et ——— e v e w s
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ANDRE DUPREE BOSTON, Supreme Court No. 58216
Appellant, District Court Case No. C084650
VS,

THE STATE OF NEVADA,

Respondent. FILED

CLERK’S CERTIFICATE MAR 02 2012

STATE OF NEVADA, ss. Qe b e

|, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the
State of Nevada, do hereby certify that the following is a full, true and correct copy of
the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER the judgment of the district court AFFIRMED IN PART AND
REVERSED IN PART AND REMAND this matter to the district court for proceedings
consistent with this order.”

Judgment, as quoted above, entered this 3rd day of February, 2012.
IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
February 28, 2012.
Tracie Lindeman, Supreme Court Clerk

By: Tiffany Maccagno

Deputy Clerk
L '””’:‘.:/.r_,"
. ""\\3 noP /]‘R -
T SR A ¢ §BC084650 Y
N s L CCJR
TN NS - * NV Supreme Court Clerks Certificate/Judgr
& ST 1787063
s ‘ e : I
=" ] v L= 32 |
»us Rl | !
- ~ ot i I NN '
~ PL- __'\_ i ~
T e s O
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ANDRE DUPREE BOSTON, No. 58216
Appellant,
FILED
THE STATE OF NEVADA,
Respondent. FEB 03 2012
TRACIE K. LINDEMAN
CLEFR SUPREME COURT
BY .
ERFUT ERK
ORDER AFFIRMING IN PART, REVERSING IN PART AND
REMANDING

This is'a proper person appeal from an order of the district
court denying a post-conviction petition for a writ of habeas corpus.!
Elghth Judicial District Court, Clark County; Elissa F. Cadish, Judge.

' In 1988, appellant, a juvenile at the time he committed his
offenses, was convicted of one count of burglary, one count of lewdness
with a minor with the use of a deadly weapon, one count of assault with a
deadly weapon, one count of battery with the intent to commit a crime
with the u‘sé' of a deadly weapon, one count of first-degree kidnapping with
the use of a-deadly weapon, six counts of sexual assault with the use of a
deadly weapon, one count of robbery with the use of a deadly weapon, and
one count of attempting to dissuade a victim from reporting a crime with

thg use of a deadly weapon. The district court sentenced appellant to

IThis appeal has been submitted for decision without oral argument,
NRAP 34(f)(3), and we conclude that the record is sufficient for our review
and briefing is unwarranted. See Luckett v. Warden, 91 Nev. 681, 682,
541 P.2d 910, 911 (1975).

SuPREME CounT
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serve fourteen consecutive terms of life with the possibility of parole and
c_on_éééufive terms totaling 92 years. This. court dismissed the direct
éppeal. Boston . v. State, Docket No. 19607 (Order Dismissing Appeal,
October 24‘, 1989). The remittitur- issued on November 14, 1989.

On December 21, 1988, appellant, while incarcerated in a
California correcfional facility, filed an original petition for a writ of
habeas corpus in this court. This court denied the petition, noting that the
Nevada Constitution did not autherize this court or the district court to
issue.a writ of habeas corpus on behalf of someone not actually held in

custody in Nevada. Boston v. Attorney General, Docket No. 19625 (Order

Dényin;g Petition for a Writ of Habeas Corpus, December 27, 1988).

.On October 22, 1990, appellant filed a petition for post-
conviction relief pursuant to NRS 177.315. The district court dénied' the
petition Without conducting an evidentiary hearing. On appeal, this court
entered an order of remand for the purpose of conducting an evidentiary
hearing on appellant’s claim that his counsel was ineffective for failing to
investigate a defense of inéanity. Boston v. State, Docket No. 21871
(Order of 'Rémaﬁd, September 30, 1991). On remand, the district court
was not able to c_onduci_; an evidentiary hearing in appellant’s presence.
Rat_her, the district court caused the evidenﬁary hearing to be videotaped,
and proVidéd appellant an opportunity to view the videotape and submit
an affidavit regarding the issues that he wanted presented.? The district
court again denied the petition. Appellant’s appeal from this order was

dismissed for lack: of jurisdiction as the notice of appeal was untimely.

' '2'App'ellant ‘was represented by counsel in the post-conviction

‘prdceedings.

_AA 000780
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Boston v. State, Docket No. 26034 (Order Dismissing Apbeal, October 7,
1994).

- ‘On" January 5, 2011, appellant filed a proper person post-
conviction petitioh.for a writ of habeas corpus.® In his petition, appellant
claimed that his trial counsel was ineffective for failing to investigate
mitigating factors for sentencing and that his speedy trial rights were
violated by the four-year delay in bringing him to trial.* Appellant also
claimed that the sentence structure amounted to cruel and unusual
punishment because he received a sentence that was the functional
equivalent of a life-without-parole sentence. Appellant relied, in part, on
the recent decision in Graham v. Florida, 560 U.S. __, 130 S. Ct. 2011
(2010), holding that the Constitution prohibits a sentence of life without

parole for a juvenile offender who did not commit homicide.

_ _I-n. an attempt to demonstrate good cause for the petition as a
whole, appellant argued that in 1988 this court informed him that he
could not pursﬁe habeas corpus relief while incarcerated in another state
and that this excused his procedural defects. Further, it appears that
appellant was relying upon the Graham decision as good cause for those

claims relating to his sentence structure because those claims were not

SThe petition was untimely filed pursuant to NRS 34.726(1) and a

‘ successwe petition pursuant to NRS 34.810( 1)(b)(2) and NRS 34.810(2).

4Appellant also claimed that the detainer Nevada placed on him
during his period ‘of incarceration in California caused him to lose
opportunities for rehabilitation and affected his security level.. Such
claims challenge the conditions of confinement and are not permissible in
a post-conviction petition for a writ of habeas corpus. See Bowen v.
Warden, 100 Nev. 489, 686 P.2d 250 (1984). '

| —
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available previously. See Bejarano v. State, 122 Nev. 1066, 1072, 146 P.3d
265, 270 (2006) (recognizing that good cause may be established where the

legal basis for a claim was not reasonably available).
The State filed a motion to dismiss the petition, arguing that
the petition was procedurally barred and barred by laches.5 The district

_ court rejected appellant’s argument felating to the 1988 order because the

district court found that the record contained no evidence of such an order.
The' district ¢ourt did not address appellant’s argument that Graham
provided good cause to litigate his claims relating to the sentence
struéture. _ Baséd upon our review of the record on appeal, we conclude
that the 'distric’t court did not err in determining that appellant failed to
t_ie_mbnstraté that the 1988 order provided good cause for the late and
successive peti’tibn. However, we conclude that the district court erred in
denying the petition without appointing counsel for the claims relating to
Graham. =~ _ |

The district court incorrectly found that the 1988 order did not
exist; a copy of the order is included in the record. Nevertheless, the
district court did not err in determining that the 1988 order did not excuse
the.procedural_ defects in this case. While the statements in the 1988
order may explain the delay in timirig because of the language employed
regarding éustddy and habeas relief, the 1988 order did not i)rovide good

cause. for filing a petition raising claims litigated in the 1990 petition for

" 5We note that there may be a discrepancy regarding the date the
State mailed a copy of the motion to dismiss. Appellant’s response to the
motion to dismiss was received on the date set for hearing of the motion.
For the reasons discussed below, any discrepancy did not cause prejudice
in the instant case:

AA_ 000782
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post-conviction relief on the merits or raising new claims that could have
been raised in the 1992 petition for post-conviction relief.. 1985Nev. Stat.,
ch. 435, § 10, at 1232 (NRS 34.810(1)(b), (2), (3)). Thus, we affirm that
boftipn of the district court’s order rejecting a good cause argument based
upon the 1988 order. - See Wyatt v. State, 86 Nev. 294, 208, 468 P.2d 338,
"34'1. (1970) -(}';old'ing‘ that a correct result will not be reversed simply

b_ééaﬁse it is basé_ad on the wrong reason).

The district court did not specifically address the good cause
argument related to Graham.® The applicability and scope of the decision
in Graham—whether Graham applies only to a sentence of life without
ﬁarole or whether Graham applies to a lengthy sentence structure that is
the functional equivalent of life without parole—is complex and novel.
Appellant is serving a severe sentence.” Appellant requested the
aﬁpointment of coﬁnsel in the prayer for relief in his petition and
ap'pellant has been previously determined to be indigent. = Under these
circumstances, the failure to appoint post-conviction counsel prevented a
meaningful litigation of the Graham good cause argument. NRS
34.750(1). Thus, we reverse the district court’s denial of this portion of
appella_iﬁt’s_ petition and remand this matter for the appointment of

counsel to assist appellant in the post-conviction proceedirigs. Accord

.- SWe further note that the district court did not provide any specific
discussion of the applicability of NRS 34.800(2) in light of Graham.

. "In the instant case, it appears that appellant would have to serve a
minimum of approximately 100 years before he will be eligible for parole.
1977 Nev. Stat., ch. 598, § 1, at 1626 (NRS 200.366(2)(b)); 1973 Nev. Stat.,
ch. 798, § 6, at 1804-05 (NRS 200.320(2)); 1981 Nev. Stat., ch. 780, § 1, at
2050 (NRS 193.165); NRS 209.446(6); NRS 213.120(1).

[
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Rogers v. State, 127 Nev. __, __ P.3d
20_11). Accordingiy, we

| ORDER the judgment of the d.lStI‘lCt court AFFIRMED IN
PART AND REVERSED IN PART AND REMAND this matter to the

district court for proceedings consistent with this order.8

_ {Adv. Op. No. 88, December 29,

Hardesty

|
h e et S §

Parraguirre

cc: Hon. Elissa F. Cadish, District Judge
Andre Dupree Boston
Attorney General/Carson City
- Clark County District Attorney
- Eighth District Court Clerk

fWe have considered all proper person documents filed bj"fécelved n
this matter. We conclude that appellant is only entltled ta the)rehef
described herein. This order constitutes our. ﬁnal ’dlsposm?gn of \,thlS
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ANDRE DUPREE BOSTON, Supreme Court No. 58216
Appeliant, District Court Case No. C084650
VS,
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven Grierson, District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/QOrder.
Receipt for Remittitur.

DATE: February 28, 2012
Tracie Lindeman, Clerk of Court

By: Tiffany Maccagno
Deputy Clerk

cc (without enclosures):
Hon. Elissa F. Cadish, District Judge
Andre Dupree Boston
Attorney General/Carson City
Clark County District Attorney

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on MAR 0 2 2012

HEATHER UNGERMANN
Deputy District Court Clerk

1 12-06326
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MARTIN HART, ESQ.

Nevada Bar No. 5984 CLERK OF THE COURT
The Law Offices of Martin Hart Law, LLC

229 South Las Vegas Blvd Ste 200

Las Vegas, Nevada 89101

(702) 380-4278
Attorney for Petitioner
DISTRICT COURT
CLARK COUNTY,NEVADA
ANDRE DUPREE BOSTON, )
) CASE NO.: (C084650
Petitioner, ) DEPT.NO.: VI
) DOCKET NO.:
vS. )
)
JAMES COX, DIRECTOR )
NEVADA DEPARTMENT OF )
CORRECTIONS. )
)
Respondent. )
)

SUPPLEMENT TO WRIT OF HABEAS CORPUS
(POST-CONVICTION)

COMES NOW PETITIONER, ANDRE DUPREE BOSTON, by and through his attorney
MARTIN D. HART, ESQ. of The Law Office of Martin Hart, LLC. and files the following Writ of
Habeas Corpus.

This Petition will focus on Graham issues as directed by the Nevada Supreme Court and this
Court, this petition shall serve as an addition to any original Writ for Petition of Habeas Corpus, filed

by Petitioner, and shall supplement the arguments therein.

I. STATEMENT OF FACTS
Andre Dupree Boston (Boston) was found guilty of one count of burglary, one count oflewdness
with a minor with the use of a deadly weapon, one count of assault with a deadly weapon, one count
of battery with the intent to commit a crime with the use of a deadly weapon, one count of first-degree
kidnaping with the use of a deadly weapon, six counts of sexual assault with the use of a deadly

weapon, one count of robbery with the use of a deadly weapon and one count of attempting to dissuade
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a victim from reporting a crime with the use of a deadly weapon by a jury on September 15, 1988. A
judgment of conviction was filed on November 7, 1988 and was sentenced to serve fourteen consecutive
terms of life with the possibility of parole and consecutive terms totaling 92 years. On November 1,
1988 Boston filed an appeal which was dismissed by the Nevada Supreme Court on November 29,
1988. Boston then filed a Petition for Post Conviction Relief on October 22, 1990 which was denied
by the District Court on December 18, 1990. Following an appeal of that decision the Nevada Supreme
Court remanded the matter for an evidentiary hearing. Ultimately that petition was dismissed.
Boston filed a petition for post-conviction relief in proper person on January 5, 2011. This
Court dismissed the petition on March 23, 2011. This dismissal was appealed by Boston on April 19,
2011 and the Nevada Supreme Court issued an order affirming in part and reversing in part remanding
the issue related to Graham v. Florida. This writ is in response to the order remanding.
II1. LEGAL ARGUMENT
A. THE SENTENCE IMPOSED IN THE JUDGMENT OF CONVICTION IS
CONSTITUTIONALLY INVALID UNDER THE EIGHTH AMENDMENTS
GUARANTEE OF PROTECTION FROM CRUEL AND UNUSUAL PUNISHMENT.
“The Constitution prohibits the imposition of a life without parole sentence on a juvenile
offender who did not commit homicide. A State need not guarantee the offender eventual release, but
if it imposes a sentence of life it must provide him or her some realistic opportunity to obtain release
before the end of that term.” Graham v. Florida, 130 S. Ct. 2011, 2034, 176 L. Ed. 2d 825, 850 (2010).
The Eighth Amendment forbids States from making the judgment at sentencing that minor offenders
will never be fit to reenter society. Id. at 2030, 846. The Nevada Supreme Court in its order for remand
recognized that the issues presented below regarding the functional equivalent of life without parole are
“complex and novel”. See Supreme Court Order attached hereto as Exhibit “1". Fortunately, California
has just recently dealt with this exact issue in People v. Caballero, 55 Cal. 4% 262 (2012). The
California Supreme Court was left to determine whether a 110-year-to-life sentence imposed on a
juvenile convicted of nonhomicide offenses contravened Graham’s mandate against cruel and unusual

punishment under the Eighth Amendment; to which they concluded it did. “The gist of Graham is not
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only that life sentences for juveniles are unusual as a statistical matter, they are cruel as well because
‘developments in psychology and brain science continue to show fundamental differences between

Juvenile and adult minds.”” (Caballero, 55 Cal. 4™ at concurring opinion, citing Graham, supra, 560

_..-’

US.atp. _ [130 S.Ct. at p. 2026]).

Graham provides that “a juvenile offender who did not kill or intend to kill has a twice
diminished moral culpability. Age and the nature of the crime each bear on the analysis. As for the
punishment, life without parole is ‘the second most severe penalty permitted by law,” Harmelin v,
Michigan, 501 U.S. 957, 1001, 111 S.Ct. 2680, 115 L..Ed.2d 836, and is especially harsh for a juvenile
offender, who will on average serve more years and a greater percentage of his life in prison than an
adult offender, see, e.g., Roper v. Simmons (2005),543 U.S. 551, at 572, 125 S.Ct. 1183. The United
States Supreme Court has relied on studies showing "developments in psychology and brain science
continue to show fundamental differences between juvenile and adult minds. For example, parts of the
brain involved in behavior control continue to mature through late adolescence. Juveniles are [also]
more capable of change than are adults, and their actions are less likely to be evidence of 'irretrievably
depraved character' than are the actions of adults.” (Graham, 560 U.S. atp. __ [130 S.Ct. at p. 2026],
quoting Roper v. Simmons (2005),543 U.S. 551.) And none of the legitimate goals of penal
sanctions—retribution, deterrence, incapacitation, and rehabilitation, see Ewing v. California, 538 U.S.
11, 25, 123 8.Ct. 1179, 155 L.Ed.2d 108—is adequate to justify life without parole for juvenile
nonhomicide offenders, see, e.g., Roper, 543 U.S., at 571, 573, 125 S.Ct. 1183.” Graham, 130 S.Ct.
2011 at 2016.

The Nevada Supreme Court calculated how long Boston would have to serve before he is
eligible for parole in footnote 7 of the order remanding the issue to this Court: “1n the instant case, it
appears that appellant would have to serve a minimum of approximately 100 years before he will be
cligible for parole. 1977 Nev. Stat., ch. 598, § 1, at 1626 (NRS 200.366(2)(b)); 1973 Nev. Stat., ch 798,
§ 6, at 1804-05 (NRS 200.320(2)); 1981 Nev. Stat., ch. 780, § 1, at 2050.(NRS 193.165); MRS
209.446(6); NRS 213.120(1).” Id. Using the Nevada Supreme Courts calculation Boston would be
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eligible for parol when he is 121 years of age. The 10 year average for the mean dying age of inmates
at the Nevada Department of Corrections (NDOC) is 54.7 years of age. See Nevada Department of
Correction Fiscal Year 2010 Statistical Abstract, page 70, attached hereto as Exhibit “2". Based on the
statistics provided by NDOC, Boston would not be eligible for parole until 66 years after he is expected
to die. An evidentiary hearing is necessary to allow the NDOC to provide the pefson most
knowledgeable regarding the statistics of inmate deaths and what the life expectancy is of someone
similar to Boston. However, Boston asserts that it is within this Courts discretion to take judicial notice
that 121 years of age is well beyond any measure of current life expectancy.

The United States Supreme Court extended Graham’s reasoning in Miller and “made it clear

that Graham's "flat ban" on life without parole sentences for juvenile offenders in nonhomicide cases
applies to their sentencing equation regardless of intent in the crime's commission, or how a sentencing

court structures the life without parole sentence.” Caballero, 55 Cal. 4 262, ___, citing Miller, 132

S.Ct. 2465, 2469. The Caballero Court determined “Graham's reasoning implicates any
life-without-parole sentence imposed on a juvenile, even as its categorical bar relates only to
nonhomicide offenses.” Caballero; 55 Cal. 4" 262, __ (2012), citing Miller, 567 U.S. ___[1328.Ct
at p. 2465]. Miller therefore made it clear that Graham's “flat ban" on life without parole sentences
applies to all nonhomicide cases involving juvenile offenders, including the term-of-years sentence that
amounts to the functional equivalent of a life without parole sentence imposed in this case. People v.
Caballero, 55 Cal. 4™ 262, (2012)(emphasis added).

The sentence imposed in the judgment of conviction is the functional equivalent of life without
parole because Boston will not be eligible for parole until long after he is expected to die. In fact double
the mean age. Under Graham, the State is required to impose a sentence that has some realistic
expectation or opportunity to obtain release before the end of the term. Graham, 130 S.Ct. 2011 at
2034. Even if you consider the top end (outlier) of the range regarding vears of age from the 2009
NDOC Statistical Abstract 73 years of age was the oldest inmate to die in 2009; Boston would expect

to be dead for 48 years before he is eligible for parole. See Nevada Department of Correction Fiscal
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Year 2009 Statistical Abstract, page 42 attached hereto as Exhibit 3 ". Even using the United States
Census Bureau life expectancy table for black males as a whole in the United States, Boston’s Life
expectancy is 70.9 years. See Life Expectancy Tables 104 and 105 attached hereto as Exhibit “4",
There is no reasonable calculation available under the facts set out above that provides the opportunity
of parole or release before Boston is expected to die.

Boston was sentenced to 14 terms of life with the possibility of parole each to be served
consecutive to each other consecutive to an additional 92 years with that to be served consecutive to a
sentence in California. It is clear that the Court’s intention was to ensure Boston remained imprisoned
for his natural life. “A State...must impose a sentence that provides some meaningful opportunity for
release based on demonstrated maturity and rehabilitation.” Graham, 130 8. Ct. 2011 at 2017. Boston
is exactly who the U.S. Supreme Court was considering by this statement. Boston has earned his GED,
multipie college degrees, several certificates from the Federal Emergency Management Agency, 20 plus
Certificates of Appreciation/Achievement, and a plethora of Accolades and Laudatory Documentation
from Wardens and Staff. See Degrees, Diplomas, Certificates, Transcripts, Accolades, and Laudatory
Documentation attached hereto as Exhibit “5". It is not very often that a Court is given the opportunity
of hindsight in sentencing or re-sentencing, but Graham has afforded Boston and this Court that unique
opportunity. This situation allows this Court to see and consider how rehabilitated Boston is after
serving close to 30 years when reconsidering his sentence.

Despite his rehabilitation there is a complication regarding the time he has left to serve.
Unfortunately it appears as though Boston will only reach the average 10 year median age of death (54.7
years old) with a liitle luck. Boston has been diagnosed with Stage Il Sarcoidosis which has damaged
his lungs, kidneys, larynx and sinus region. Boston’s lungs only operate at 50% capacity and he
requires the use of an oxygen machine at times. Fortunately it is currently in remission but could flair
at any given time.

In order to comport with the Eighth Amendment and Graham, Boston must receive a new

sentence that gives him a realistic opportunity for release.
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B. AN EVIDENTIARY HEARING IS NECESSARY TO ASSIST THIS COURT

If an evidentiary hearing is needed to calculate the life expectancy of a prisoner sentenced to
term of years constituting a de facto life without sentence. The hearing should also address the Nevada
Parole rates for crimes similar to those that Boston was convicted of. Without these two pieces of
information, it is impossible for the Court to define “realistic opportunity for release.” It is believed
such information can be obtained through the testimony of employees from the Nevada Department of
Corrections if necessary.

An evidentiary hearing is also needed to present evidence of mitigating factors that reduce the
culpability of Boston. Such evidence is necessary to apply the reasoning of the decision in Graham and
Roper. Roper addresses scientific studies regarding juveniles, their development and ultimate
culpability. The Caballero Court gives some direction for what to do in the situation we face when
previous sentences run afoul of Graham,

Defendants who were sentenced for crimes they committed as juveniles

who seck to modify life without parole or equivalent defacto sentences

already imposed may file petitions for a writ of habeas corpus in the trial

court in order to allow the court to weigh the mitigating evidence in

determining the extent of incarceration required before parole hearings.

Because every case will be different, we will not provide trial courts

with a precise time frame for setting these future parole hearings in a

nonhomicide case. However, the sentence must not violate the

defendant's Eighth Amendment rights and must provide him or her a

"meaningful opportunity to obtain release based on demonstrated

maturity and rehabilitation" under Graham's mandate.
Caballero, 55 Cal. 4" 262, _ (2012). When Boston is re-sentenced, the Court must use these
mitigating factors in the proceeding, thus correcting the failure of the Eighth Judicial District Court to
do so at Boston’s original sentencing.

WHEREFORE, petitioner respectfully submits that the current sentence is in violation of the
Eighth Amendment and not consistent with Graham. Based upon the foregoing facts and legal
arguments, Petitioner Andre Dupree Boston respectfully requests that this Honorable Court conduct an
/17
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evidentiary hearing and apply an appropriate sentence.

DATED this 27th day of November, 2012.

Martin Hart, Esq

Nevada Bar No. 005984

229 South Las Vegas Blvd., Ste. 201
Las Vegas, N89101

Attorney for Petitioner

CERTIFICATE OF MAILING

I hereby certify that on the ZZ day of{ﬁ') Uy bi/ » 2012, service of the foregoing

PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) was made this date by

depositing a true copy of the same for mailing, first class mail, at Las Vegas, Nevada addressed as

follows:

James Cox, Director

Nevada Department of Corrections
P.O. Box 7011

Carson City, Nevada 89702

Attorney General
Heroes' Memorial Building
Capitol Complex
Carson City, Nevada 89710

Steven B. Wolfson

Clark County District Attorey
200 South Lewis

Las Vegas, Nevada 89101

7
7 B % —-\
m
-

d Employee of Martin Hart
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ANDRE DUPREE BOSTON, No. 58216
Appellant,
FILED
THE STATE OF NEVADA, :
Respondent. - FEB 03 261
TRACIE K. LiNDEMAN
CLEHR SUPRENE COURT

8y
EFUT ERK

ORDER AFFIRMING IN PART, REVERSING IN PART AND
REMANDING

This is a proper person appeal from an order of the district
court denying a post-conviction petition for a writ of habeas corpus.!
E1ghth Judicial District Court, Clark County; Elissa F. Cadish, Judge.

' In 1988, appellant, a juvenile at the time he committed his
offenses, was convicted of one count of burglary, one count of lewdness
with a minor with the use of a deadly weapon, one count of assault with a
deadly weapon, one count of battery with the intent to commit a crime
with the uSé' of a"dleadly weapon, one count of first-degree kidnapping with
the use of a-deadly weapon, six counts of sexual assault with the use of a
deadly weapon, one count of robbery with the use of a deadly weapon,.and
one count of attempting to dissuade a victim from reporting a crime with

thg use of a deadly weapon. The district court sentenced appellant to

'This appeal has been submitted for decision without oral argument,
NRAP 34(f)(3), and we conclude that the record is sufficient for our review
and briefing is unwarranted. See Luckett v. Warden, 91 Nev, 681, 682,
541 P 2d 910 911 (1975).
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serve fourteen consecutive terms of life with the possibility of parole and
c_onéééuﬁve terms. totaling 92 years. This court dismissed the direct
éppeal. Boston v. State, Docket No. 19607 (Order Dismissing Appeal,
October 24', 1989). The remittitur. issued on November 14, 1989.

On December 21, 1988, appellant, while incarcerated in a
California correcﬁonal facility, filed an original petition for a writ of
habeas corpus in this court. This court denied the petition, noting that the
Nevada Constii;_uﬁon did not authorize this court or the district court to
issue'a writ of habeas corpus on behalf of someone not actually held in
custody in Nevada. Boston v. Attorney General, Docket No. 19625 (Order
Dénying' Petition for a Writ of Habeas Corpus, December 27, 1988).

.On October 22, 1990, appellant filed a petition for post-
conviction relief pursuant to NRS 177.315.  The district court dénied' the
petition without conducting an evidentiary hearing. On appeal, this court
entered an drder of remand for the purpose of conducting an evidentiary
hearing on appellant’s claim that his counsel was ineffective for failing to
investigate a defense of inéanity. Boston v. State, Docket No. 21871
(Order of 'Rémaﬁd, September 30, 1991). On remand, the district court

was not able to conduct an evidentiary hearing in appellant’s presence.
Rather, the district court caused the evidenﬁary hearing to be videotaped,
and provide'd appellant an opportunity to view the videotape and submit
an affidavit regarding the issues that he wanted presented.? The district
court '.again‘ denied the petition. Appellant’s appeal from this order was

dismissed for lack of jurisdiction as the notice of appeal was untimely.

~ 2Appellant ‘was represented by counsel in the post-conviction
proceedings.
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Boston v. State, Docket No. 26034 (Order Dismissing Aﬁpeal, October 7,
1994),

- ‘On January 5, 2011, appellant filed a proper person post-
conviction petiti-onfor a writ of habeas corpus.® In his petition, appellant
claimed that his trial counsel was ineffective for failing to investigate
mitigating factors for sentencing and that his speedy trial rights were
violated by the four-year delay in bringing him to trial* Appellant also
claimed that the sentence structure amounted to cruel and unusual
punishment because he received a sentence that was the functional
equivalent of a life-without-parole sentence. Appellant relied, in part, on
the recent decision in Graham v. Florida, 560 US. __, 130 8. Ct. 2011
(2010), holding that the Constitution prohibits a sentence of life without
parole for a juvenile offender who did not commit homicide.

_ 'I'n.an attempt to demonstrate good cause for. the petition as a
whole,.  appellant argued that in 1988 this court informed him that he
could not pursﬁe habeas corpus relief while incarcerated in another state
and that this excused his procedural defects. Further, it appears that
appellant was relying upon the Graham decision as good cause for those

claims relating to his sentence structure because those claims were not

3The petition was untimely filed pursuant to NRS 34.726(1) and a
successive petition pursuant to NRS 34.810(1)(b)(2) and NRS 34.810(2).

_ “Appellant also claimed that the detainer Nevada placed on him
during his period of incarceration in California caused him to lose
opportunities for rehabilitation and affected his security level. Such
claims challenge the conditions of confinement and are not permissible in
a post-conviction petition for a writ of habeas corpus. See Bowen v.
Warden, 100 Nev. 489, 686 P.2d 250 (1984). '
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available previously. See Bejarano v. State, 122 Nev. 1066, 1072, 146 P.3d
265, 270 (2006) (recognizing that good cause may be established where the
legal Bas_is for a claim was not reasonably available).

The State filed a motion to dismiss the petition, arguing that
the petition was procedurally barred and barred by laches.5 The district

court rejected appellant’s argument felating to the 1988 order because the

district court found that the record contained no evidence of such an order.
The'district éourt did not address appellant’s argument that Graham
prox;_ided good cause to litigate his claims relating to the sentence
structure. Based upon our review of the record on appeal, we conclude
that the ldistric't court did not err in determining that appellant failed to
c_lemdnstraté that the 1988 order provided good cause for the late and
successive peti'tibn. However, we conclude that the district court erred in
denying the petition without appointing counsel for the claims relating to -
Graham. =~ _ ' .

The district court incorrectly found that the 1988 order did not
exist; a copy of the order is included in the record. Nevertheless, the
district court did not err in determining that the 1988 order. did not excuse
the. procedural defects in this case. While the statements in the 1988
order may explain the delay in timing because of the language employed
regarding éustody and habeas relief, the 1988 order did not f)rovide good

cause. for filing a petition raising claims litigated in the 1990 petition for

" 5We note that there may be a discrepancy regarding the date the
State mailed a copy of the motion to dismiss. Appellant’s response to the
motion to dismiss was received on the date set for hearing of the motion.
For the reasons discussed below, any discrepancy did not cause prejudice
mn the instant case:

 —
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post-conviction feh'ef on the merits or raising new claims that could have
been raised in the 1992 petition for post-conviction relief.. 1985 Nev. Stat,,
ch. 435, § 10, at 1232 (NRS 34. 810(1)b), (2), (3). Thus, we affirm that
portlon of the district court’s order rejecting a good cause argument based
upon the 1988 order. - See Wyatt v. State, 86 Nev. 294, 298, 468 P.2d 338

341. (1970) (h.oldmg. that a correct result will not be reversed simply
hééahse it is basgd on the wrong reason).

The district court did not specifically address the good cause
argument related to Graham.®¢ The applicability and scope of the decision
in Graham—whether Graham applies only to a sentence of life without
parole or whether Graham applies to a lengthy sentence structure that is
the functional equivalent of life without parcle—is complex and novel.
Appellant is serving a severe sentence.” Appellant requested the
a;ﬁpointment of coﬁnsel in the prayer for relief in his petition and
appellant has been previously determined to be indigent.  Under these
circumstances, the failure to appoint post-conviction counsel prevented a
meaningful litigation of the Graham good cause argument. NRS
34.750(1). Thus, we reverse the district court’s denial of this portion of
appelle_iht's_ petition and remand this matter for the appointment of

counsel to assist appellant in the post-conviction proceedings. Accord

.~ SWe further note that the district court did not provide any specific
discussion of the applicability of NRS 34.800(2) in light of Graham.

. "In the instant case, it appears that appellant would have to serve a
mimimum of approximately 100 years before he will be eligible for parole.
1977 Nev. Stat., ch. 598, § 1, at 1626 (NRS 200.366(2)(b)); 1973 Nev. Stat.,
ch. 798, § 6, at 1804-05 (NRS 200.320(2)); 1981 Nev. Stat., ch. 780, § 1, at
2050 (NRS 193.165); NRS 209.446(6); NRS 213.120(1).
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Ro éré V. Stét’e, 127 Nev. __, __ P.3d __ (Adv. Op. No. 88, December 29,
2011). Accordingly, we ;

| ORDER the judgment of the district court AFFIRMED IN
PART AND REVERSED IN PART AND REMAND this matter to the

district court for proceedings consistent with this order.?

- , d.
Douglas
/ \&cu\ M .
Hardesty

% d.

Parraguirre g

cc:  Hon. Elissa F. Cadish, District Judge
Andre Dupree Boston
Attorney General/Carson City
- Clark County District Attorney
- Eighth District Court Clerk

$We have considered all proper person documents filed o; recelved in
this matter. We conclude that appellant is only entltl,ed fa t'he)mhef
described herein. This order constifufes our final dlsposﬁon of \,thls
appeal. Any subsequent appeal shall be docketed as; awnew_gatgér . {,
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Inmate Deaths

A small portion of offenders are lost every year due to death. From SFY- 2001 to SFY-2010, between
24 and 46 offenders passed away while incarcerated at the NDOC. Until Fiscal Year 2007, research
staff tracked and published offender deaths along with their demographic information inclusive of
their causes of death; however, confidentiality laws no longer permit such information to be accessible
to the general public. The median dying age for the period SFY0I to SFY 10 ranged from 50 to 58
years.

Exhibit #103

FY01 FY02 FYO03 FY04 FYO5 FYO06 FYo7 FYO8 FY0O  Fylo

FY 07 and FY10 had the largest number of offender losses due to death.

Exhibit #104

FY 02 25 4.17% 57
FY 03 31 24.00% 55
FY 04 25 -19.35% 55
FY 05 32 28.00% 56
FY 06 33 3.13% 52
FY 07 46 39.39% 52
FY 08 27 -41.30% 56
FY09 29 7.41% 58
FY10 46 68.97% 56

Avg 32 5.68% 54.7

Nevada Department of Corrections 70

Statistical Abstract ~Fiscal Year 2010
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Inmate Deaths

Offender deaths have ranged from 24 to 46 each year since Calendar Year 2001. Due to

confidentiality laws, NDOC can no longer report causes of death. The median dying age of
deceased inmates has not fluctuated much since 2001, with the median age being 57 in CY

2001 and 56 in CY 2009 and ranging between 26 and 73 years of age.

Figure 44

FYol FY02 FYO3 FY04 FYO05 FY0e FYor  Fros
Table 28
FY FY01 FY 02 FY 03 FY 04 FY 05 FY 06 FY 07 FY 08 FY09 Average |
Deaths 25 3 25 32 33 46 27 29 30.22
% : - -
Change | 417% | 24.00% | 19.35% | 28.00% | 3.13% | 39.39% | 41.30% | 7.41% 5.68%
Nevada Department of Corrections 42 Fiscal Year 2009
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Table 104, Expectation of Life at Birth, 1970 to 2008, and Projections,

2010 o 2020
[In years. Excludes deaths of nonresidents of the United States. See Appendix 111]

vea Tatal White Black
r Total Male  Female Total Male  Female Total Male  Female
1970...... P 70.8 67.1 74.7 .7 68.0 756 £4.1 60.0 68.3
1980........... 73.7 70.0 77.4 74.4 70.7 781 68.1 63.8 72.5
1981........... FCAY 70.4 778 748 714 78.4 68.9 B54.5 73.2
1982........... 74.5 70.8 78.1 751 716 787 694 65.1 73.6
1983........... 746 71.0 781 75.2 7t.6 78.7 694 65.2 73.5
1984, ........., 74.7 711 78.2 75.3 71.8 78.7 69.5 65.3 738
1985, ... o 747 711 78.2 75.3 71.8 787 69.3 65.0 73.4
1986, ...l 747 712 78.2 754 71.9 78.8 69.1 54.8 73.4
1987........... F4S Ti.4 783 75.6 721 78.9 69.1 64.7 73.4
1988........... 74.9 71.4 783 75.8 72.2 789 68.9 64.4 732
1989 ... 0 75.1 717 785 75.9 725 79.2 8.8 4.3 733
75.4 71.8 78.8 76.1 727 79.4 69.1 64.5 73.6
75.5 720 789 76.3 728 79.6 69.3 64.6 738
758 723 79.1 %5 732 798 9.6 65.0 739
755 72.2 788 76.3 731 795 69.2 64.6 737
757 72.4 79.0 76.5 733 796 69.5 64.9 739
758 725 789 76.5 734 796 89.6 65.2 739
768.1 7341 79.1 76.8 73.8 79.7 70.2 66.1 742
76.5 73.6 79.4 77.2 74.3 79.9 711 67.2 747
78.7 738 755 773 74.5 80.0 71.3 67.6 74.8
76.7 739 79.4 77.3 74.6 799 714 67.8 74.7
768 741 79.3 773 747 799 71.8 68.2 75.1
76.9 742 79.4 77.4 74.8 79.9 72.0 684 75.2
76.9 74.3 79.5 774 748 79.9 721 686 754
71 . 7145 79.6 776 75.0 80.0 72.3 88.8 75.6
77.5 749 79.9 77.9 75.4 80.4 728 69.3 76.0
774 74.9 79.9 77.9 75.4 80.4 72.8 69.3 76.1
s 75.1 80.2 78.2 75.7 80.6 73.2 69.7 76.5
779 75.4 80.4 78.4 758 80.8 73.6 7048 76.8
78.0 755 805 784 759 80.8 743 704 774
78.3 75.7 80.8 78.9 76.5 81.3 738 702 772
78.9 76.4 81.4 79.5 771 818 75.0 74 78.2
79.5 771 81.9 80.0 777 82.4 76.1 728 79.2

" Life expetlancies for 20002008 were calcuiated using a revised methcedology and may differ from those pravicusly
published. ? Multiple-race data were bridged to the single-race categories of the 1977 OMB standards for comparability with
other reporiing areas, ? Data are preliminary. * Based on middle mortality assumptions; for getails, see source;

U.S. Census Bureaw, “2048 National Population Projections,” released August, 2008, <http:/Awww.consus.gov/population/www
Iprojections/2008projections.htmi

Source: Except as noted. U.S. National Center for Health Statistics, National Vital Statistics Reports (NVSR), Deaths:
Preliminary Dala for 2008, Vol 58, No. 2, Dacember 2010.

Table 105. Life Expectancy by Sex, Age, and Race: 2008

[Average number of years of life remaining. Exciudes deaths of nonresidents of the Unied States. Data are preliminary]

Total ' White Black

Total Male Female Total Male Female Total Male Female
78.0 755 B80.5 78.4 759 80.8 74.3 70.9 774
7786 75.1 80.0 778 75.4 80.2 74.3 rakyl 774
737 712 7681 738 78 783 708 874 73.5
68.7 66.2 71.1 £8.9 66.5 ns £5.5 g§2.2 68,5
63.8 61.3 656.1 64.0 616 66.3 60.6 57.2 636
58.9 56.5 61.2 582 56.8 61.4 558 52.6 58.7
54.2 518 56.4 544 522 56.6 51.1 48.0 53.9
494 412 51,5 49.6 47.5 51.7 16.5 435 491
44.7 426 48.7 443 428 469 41.8 39.0 44.3
40.0 are 419 40.2 38.1 421 373 345 396
354 334 37.2 356 33§ 37.4 328 304 38.1
31.0 29.0 32.7 311 292 328 28,6 26.0 30.8
26.7 24.9 28.3 26.8 250 28.3 24,6 222 2687
22.6 20.9 24.0 226 20 240 20.9 18.7 22.7
18.7 172 189 18.7 173 19.9 175 155 18.9
15.0 13.7 16.0 15.0 13.7 16.0 143 12.6 154
1.7 10.6 125 1.6 106 12.4 11.3 10.0 12.2

8.3 7.9 9.4 8.8 7.9 9.3 8.8 7.8 9.5

6.5 5.8 6.8 6.4 57 6.8 6.8 B.D 71

4.6 4.1 4.8 45 41 4.8 51 4.6 53

32 29 33 3.2 29 33 38 35 3.8

2.3 21 2.3 2.2 2.0 2.2 2.8 2.6 28

" Includes races other than White and Black.
Source: LIS, National Center for Heatth Statistics, National Vital Statistics Reports (NVSR), Deaths: Preliminary Data for 2008,
Voi. 59, No. 2, December 2010.

Births, Deaths, Marriages, and Divorces 77
U.5. Census Bureau, Statistical Abstract of the United States: 2012
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) COASTLINE .

COMMINEY i s

714-241-6251 Gayle Berggren, PhD.

August 6, 2008

Mr. Andre’ Boston
D-03868 L5-102L

PO Box 2210

Susanville, CA 96127-2210

Dear Mr. Boston:
T apologize for not recognizing your membership in Alpha Sigma Lambda Honor Society
sooner. This is our first time trying to get the ASL Honor Society going, and it is a bit

- confusing. When we receive our supplies from the National ASL society, you will be
receiving a membership card and lapel pin, with another welcome letter! I will enclose a

welcome letter now, 5o you will have an early one, for your records.

I’m glad for your interest in Joining Alpha Sigma Lambda.

Gayle Berggren, PhD.

%LW
Adpvisor,

Chki Gamma Theta Chapter
Alpha Sigma Lambda Honor Society

cC:

Dawn Boston
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Gayle Berggren, Ph.D.
714-241-6251

Welcome to membership in Alpha Sigma Lambda!

Alpha Sigma Lambda is a nonprofit national honor society devoted to the advancement
of scholarship and to the recognition of nontraditional students cantinuing their higher
education. It was established in 1945 to honor suptrior scholarship and leadership in
adult students. It is the oldest and the largest chapter-based honor society for full-and
part-time adult students in the United States. It serves two and four-year public and
private colleges and universities, with a focus on bringing honor to adult students.

Its motio is:
A “first in
2. Scholarship and

A Leadership”

We are pleased to recognize your scholastic achievements, and that you have decided to
Join the Coastline chapter of Alpha Sigma Lambda.

Gayle Berggren, Ph. D.

) L
rofessor, Psycholagy

Advisor, Chi Gamma Theta Chapter
Alpha Sigma Lambda
{714) 241-6251)

Page 1111

AA 000815



‘@

{

uoyvonpy saySiyy Sutnuyuory wi E.....Emmq }npy 10f Ajao0g touol] [puoyIN v
duysinioyds pup diysiapua] ul 1si1g

AOTEIUYI .&GN@SUV
Tvd "=V 70N

JUIPISIAT 19U0IIUN

'qV  Eoocig

w s . SN
Sy

ut diysiaquiaul oy Eﬁ:ﬁﬁmze wmﬁﬁm Anp uaaq svy

1014y Aifig425 0 st suy ]

vpquuvT VSIS vydj

Page 1112

AA 000816




diyraapoap pun diysavjonas up psa g
o

JaQUUALE HULRY T SE PATL Lp vang’sey
DT AR IO
m talnyy ~ mﬁﬁﬁaﬁlu;_ Ja
LS TE] D A A

L1508 JUO[] [QUOHITN JANuUDS] M

:c:.._...:uu._.ucm_::_.ﬁ:uﬁ:_m::ca..c._ -.m
r
VAAWYT VOIS YHATY <

AA 000817

Page 1113

vpquivT viusis (vid)

S svnf wwh’,
‘ 1@avpe 1moh
S neh o

a; Vi Jevaeyne T3 FryCagmany ok




* + FALL 2004 + + #

. GENERAL GEOLOGY
HEALTH
TERM GDhore

o Ey

INTRO TO SOCIOLOGY
E TERM GPA 3,00
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EA 11460'Wzmw Avénue: --‘PO Box: 8210 . Founialn Val!ey "-Calffomla +92708:2507. --(?_.1’4)3.551!-%'1%8'

R EE - "

ACCREDITATION - ' CODES

Wastern Association of Schools and Colteges
American Bar Association for Légal Assistants C - GRADE CHANGE ~
APPROVALS E - CREDIT BY EXAMINATION

Approved for the training of veterans and/or eligible persons

R - REPEATED COURSE
ACADEMIC CALENDAR -~

The College is on a semester system, each semester being UR - UNOFFICIAL REPEAT
approximately 16 weeks in fength. The summer session is § weeks

intength HS - USED FOR HIGH SCHOGL CREDIT
_COURSE NUMBERING @ - ACADEMIC RENEWAL

001-048  Devslopmantal courses for basic skill upgrading

050099 Community education courses i - INTERSESSICN COURSE

100-289  Courses designed for transfer to the California State
University system and other four year ACADEMIC PROBATION AND INSQUALIFICATION
colleges/universities ,

300-399  Highly specialized courses that may be student— Students who do not maintain a Satistactory grade polnt average or
negotiated for fransfer to four year course completion ratio are placed on probation and may become
colleges/universities .7 . ST sub;ecl to dismissal.

400-499 Non—credrt courses [Eﬂiec‘liwa September 1987) o

.. ACADEM!C HENEWAL

GRADING )

A - Excellent 4 grade points ‘per unit  Acadsmic Renpwal permits the slieviation of previously recorded

B - Good 3 grade points perunit - - -substandard acadesmiic work which is not reflective of a students

C - Safisfaclory 2grade poinis perunit  ° presdnt ability. "See the Colloge Catalog for Academic Renewal

D - Passing, less than satisfactory 1 grade point per unit Policies-and Procedures.

F - Failing 0 grade point per unit

' COURSE AEPETITION

The fallowing grades are not part of the GPA computation: \
: Only courses which fall into the following categories may be

CR - Credit al least satistactory Unit credit granted repeated.
NC - Non-Credit, less than ‘
satistactory or fafing No units grarted 1. Courses designated AB, AC, etc. may he repealed tor credit

W - Withdrawal No units granted according io the folfowing schedula:

} - Incomplete No units granted A-B designation: may be taken twice for credit.

IP - InProgress No units granted A-C designation: may be taken three times for credit.

NG - Non-Graded " No units granted A-D designation: may be taken four tmes for credii. -

RD - Report Delayed No units granted

*1) - Repeated Grades repeated are 2. Courses in which a substandard grade (D, F, NC) was received.
excluded from the

' GPA compttalion

MW - Miitary Withdrawal NG units granted

iy - o,

r,T O TEST FOR AUTHENTICITY: The face of this dotumant has a blue background and the neme of the Instilution appears in targe prink Apply llquld bleach to the almpla .
background printad below. If authentic, the paper will lum brown, R

COASTUNE CO! - TUNE CW GOLLEGE - COASTUNE COMMUNITY GOULEGE * COASTUNE COMMUMTY COLLEGE » COASTLINE
MTY COULEGE MCOASFUON%LEGCOHME DOASW = COASTUNE COMMUNITY COUEGE - COASTLIRE COMMUNITY COLLEGE * COASTUNE GOMMUNIY COLLEGE
“COASTLINE COMMUNITY COLLEGE + COASTLINE OOIMNW COLLEGE - COASTLINE COMMUNITY COLLEGE - COASTUINE COMMUNITY COLLEGE - COASTLINE +

Also note this Safimage™ sscurity paner is watermarked. Hold up % transit ight to verify. .
Nate the Te ale® verification seal, Nota the Direcor's Signature Is printed in an anti-copy ink fhat wili distont or disappear LAY
when photocopiad. -

.
ADDITICNAL TEST: When nméupnd in eplor or black and white, the word "COPY" appears prominently asross the face of the @
enlire document. ALTERATION OR FORGERY OF THIS DOCUMENT MAY BE A CRIMINAL OFFENSE! A black and white document is not an origina! and shoukd not be
accepted as an officlal nnsimuonal documen!.

- et ms mams
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* + FALL 2006 * #+ *

COMPOSITION FUNDAMENTAL| =
TERM GPA 0.00
CUM GPA 3.66

e
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COASTLINE
COMMUNITY COLLEGE ™

11460 Warner Avenue_- PO, Box 8210 - Fountain Valley - Californla « 92708-2597 + (714) 241-6168

ACCREDITATION CODES

Westemn Assccialion of Schools and Colleges -

Amarican Bar Association for Legal Assistants C - GRADE CHANGE

APPROVALS ~ E - CREDIT BY EXAMINATION

Approved for the training of veterans and/or eligible persons .
R - REPEATED COURSE
ACADEMIC CALENDAR

The College is on a sermnester systemn, each semesier being UR - ' UNOFFICIAL REPEAT
approximately 16 weeks in length. The summer session is 8 weeks

in length HS - USED FOR HIGH SCHOOL CREDIT

COURSE NUMBEHWG @ - ACADEMIC RENEWAL

001-049 Developmental courses for basac skik upgrading

050-099 Community education courses i - INTERSESSION COURSE

100-299 Courses designed jor ransfor to the California State -

! Un‘vv;rsity system and other four year ACADEMIC PROBATION ARD DISQUALIFICATION

callegesfuniversities

200-39%  Highly specialized courses that may be studeni- Students who do not maintain a satistactory grade point average of
negotiated for transter to four year course completion ratic are placed on probation and may become
colleges/universities subject to digmissal.

400499  Non-credit courses (Effective September 1987)
ACADEMIC RENEWAL,

GRADING : s
A - Excellent 4 grade points per unit Academic Renewal permits the alleviation of previously recordied
g8 - Good 3 grade points per unit substandard academic wark which is not reflective of a student's
C - Satisfaclory 2 grade points per unit present ability. See the College Catalog for Academic Renewal
D - Passing, less than satisfactory 1 grade point per unit Policles and Procedures.

F - Failing 0 grade point per unil

COURSE REPETITION
The following grades are not part ol the GPA computation:

Only courses which fall into the following categories may be

CR - ' Credit at least satisfactory Unit credit granted repeated,
NC - Non-Credit, less than
satistactory or failing No units granted 1. Courses designated AB, AC, elc. may be repeated for credit
W - Withdrawal No units granted according to the following schedule:
) - incomplete No units granted A-B designation: may be takan twice for credit.
IP - inProgress No units granted A-C designation: may be taken three limes for credit.
NG - Non-Graded No units granied A-D designation: may be taken lour imes for credit.
RD - Report Delayed No units granted
*( } - Repeatad Grades repeated are 2. Courses in which a substandard grade (0, F. NC) was received,
exclisded from the

: GPA computation

MW - Military Withdrawal No units granted

rTOTESTFOHAUmENﬂCﬂ'Y‘Thetamuﬁhrsdna;memhasaDiuebad(gumdandm“nameuilheinsllmmappeasinlargam Applyﬂq.ud_!;laammmesmple\
background printed below. | authentic, tve paper will turn brown.
COASTUNE COMMUNITY COLLEGE - COASTUINE COMMUMITY GOULEGE - COASTUNE COMMUNITY COLLEGE - COASTLINE COMMUMAY COLLEGE - COASTLINE -

NITY COLLEGE + COASTLINE COMMUNITY COLLEGE » COASTLINE COMMUNITY COLLEGE - COASTUNE GDMHI.NWCO'.LEGE C(MSTUHEBOMM‘UMWCOLLEGE
COASTUINE COMMUNITY COLLEGE - COASTUNE COMMUNTY ODULEGE « COASTLINE COMMUNITY COLLEGE « COASTLINE

Also noie this Safelmge™ security paper is watermarked. Hold up to transkt fight ta verity
Nola the T e-mﬁcamseaLmalhaDwanol‘sSgnannlspdntedmananl}mpylnklhaiwddtslnﬂudssaopear

.
\\IJ,

when photocopied.

ADDITIONAL TEST: When photocopiad in color or bizck and white, the wowd "COPY” appears prominenlly across the jace of the

entirg document. ALTERATION OR FORGERY OF THIS DOCUMENT MAY BE A CRIMINAL OFFENSE! A black and white document ia not Bn ndgma! and should not be
accepled a5 an official insiilutional docurment.

I you have questions about this document. please contect ouwr office as {714) 241-5188.

\ 4.5 Secunty Patents: 5,772,248; £,606,874 VERIFY FIRST TECHNOLOGIES /
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11460 Worner Avanue

Fountain Valiey, CA 92708-25%7
{714} 5467606
itp://coasHine. edu

Prasident: Ding-Jo B. Currie, Ph.D.

% COASTLINE

5 In\(r:QMM IY SQI;%ECEP;,H Sigma Lambd

Dear Coastline Student: 5-19-08

Congratulations on your success at Coastline Coilege! Our records indicate that you may be eligible to
apply for membership in Aipha Sigma Lambda, the largest adult nontraditional student honor society
in the United States. ASL has served the adult student population for more than 60 years, serving two-
and four-year public and private colleges and universities, with a focus on bringing honor to adult
students.

What aic the beacliis and advaunisges of Afphia Sigiia Larndia ALA membership?

It is the premier nationally recognized honor society for full-and part-time adult students.

It motivates students to achieve academic and leadership excellence.

It affers scholarship opportunities through AXA Adult Educational Foundation.

It makes available insignia items such as lapel pins, and honor cords to be worn at graduation.
It provides an esprit de corps among nontraditional/adult students.

[t improves retention and motivation of adult students.

[t recognizes and honors the achievements of our aduit students.

(L furthers career attainment by enabling students to list membership in an honor society on
their job applications.

S % & & & & & D

What are the Membership Requirements?

Membership is obtained through a local Alpha Sigma Lambda chapter and is open to students niho:

« have an overall GPA of 3.2

» are matriculated and have completed at least 24 units of college coursework at Coastline with
12 units in liberal studies
have received a written invitation to membership
have paid the once-in-a lifetime registration fee of $10

What do I Need to do to Join?

Please complete and return the attached Alpha Sigma Lambda application form to join the Coastline
College Alpha Sigma Lambda Chapier known as Chi Gamma Theta.
Ga)lf Berggrcnj Ph. D.

Prof'cssor Psychology
Advisor, Chi Gamma Thela
(714)241-8251

COAST COMMURITY COLLEGE ISTRICT

Booud of Trastees: Mary L Homlmi.le Woltet 6. Howsld, Jim Matano, Jerry Ponterson, Areonda R. Ruiz, ond Paut Bundh, Siudent Trustee + Chancefles: Keanath B. Yolesios, €40, / F1
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{oustline Communtiy {aftens
11468 Worrer Avenze

Fountmin Valley, (A 92706-2357
{714} 546-1o0C

ittp:/ /consiline.edu

President: Ding-ic H. Lordie, Ph.D.

» Chivappainiiaby i ., . Tu 7_ -
Dyl iy of
INRNOVETE EDUCATION

per  Pondre. Bosion

Your petition for graduation has been evaluated and the following condition prevails:

Y Vou have met all requirements for the Associate in Arts degree and Certificate of
Achievement. .

5 You will be etigible for the Associate in Arts degree and Certificate of
Achievement at the end of this semester providing You complete the course(s) in
which you are currently enrolied and maintain a “C’ average.

o You will have met all the course requirements for {he Associate in Arts degree
and Certificate-of Achievement upon completon of the course(s) in which you are
currently enrolied. Howevet, you are dangerously close te achieving less than a

“(C™ gverage. YOuU &€ encowraged to make every effort to obtain the highest
grades you can in order to meet the 72.00 grade point average requirement.

I will be sending you Associate in Arts degree and Certificate of Achievement a few
weeks after the end of the semester.

Graduation ceremonies will be held May 18, 2008 at which time the Associate in AnS
degree and/or Certificate of Achicvement will be conferred. Information will be mailed
two months prior to the ceremony. If you have any questions, please call me at (714)

241-6325.

Sincerely, 4

L b S .’;ffwb»ét,
Rache! Cervantes

Admissions & Records Technician

COAST COMMUMNTY COUECE DIST RICT ‘

Wi i pemedd Jime Mheemms s vms Dnbberene hemnon {51 E il :
i, femaein® Fiz oo o Hider Studend Tustes » (hancellor: Keanerr . Yolesios, D '132
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