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STATEMENT OF THE CASE AND FACTS

In its opening brief, the State expends considerable effort to regale this Court

with the evidence presented at trial which is of no consequence to the relevant issue  

identified by this Court, in the order of remand, does Graham V. Florida, 560 U.S.

48, 130 S.Ct. 2011 (2010) apply to the instant case.  Appellant’s Appendix Volume

4 pages 778-86 (4 AA 778-86)  Quite simply, it does.  In arguing its position, the

State alleges that Andre Boston should be procedurally barred from seeking relief. 

The State then goes on to argue that Mr. Boston is different from Mr. Graham

because Mr. Boston’s case involved multiple charges and sentences whereas Mr.

Graham’s case only involved one.  This argument is belied by a thorough reading of

Graham. The State also contends that if Judge Cadish’s ruling is allowed to stand,

our courts will be forever bogged down in an impossible quagmire.  Ironically the

State last argues, in what can best be described as a sour grapes jab, that if all else

fails, this Court should look to Wilson v. State, 123 Nev. 587, 170 P.3d 975 (2007),

which was decided on double jeopardy grounds, to overturn Judge Cadish’s ruling. 

This approach fails to consider the changing jurisprudence when it comes to

sentencing of juveniles pursuant to the United States Supreme Court’s interpretation

or the 8th Amendment. 

Based on the issue presented, the facts that should be relevant are that Mr.

Boston was a juvenile at the time the crimes were committed and that he will never

be eligible for parole during his natural lifetime under the sentencing scheme handed

down.  The only other relevant facts concern what Mr. Boston has done since his

1
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conviction since they align perfectly with the reasoning behind the Supreme Court’s 

holding in Graham that courts cannot declare a juvenile defendant unredeemable

from the outset and issue a sentence that provides them with no meaningful

opportunity to reenter society, as children can change.  This honorable Court need

only review the exhibits attached to Mr. Boston’s Supplemental Petition 4 AA 809-

879 to see what Mr. Boston has done to better himself and to conform with the rules

to appreciate the logic and beauty of Graham.  Mr. Boston’s file from the California

Department of Corrections has laudatory chronological reports one after another.  4

AA 863-879  Additionally, his file reflects a plethora of certificates for volunteer

work, fund-raising, self-help classes (such as stress management) that he has taken

as well as a number of FEMA certificates. 4 AA 828-862  Finally, Mr. Boston has

obtained his GED and Associates Degree. 4 AA 810-827  This is exactly the

situation that the Supreme Court is seeking to address in their rulings on cruel and

unusual punishment involving juvenile sentencing. 

PROCEDURAL HISTORY

As noted in the State’s opening brief, on July 17, 1967, Andre Boston was

born.  Appellant’s Appendix Volume 4  Pg 943 (4 AA 943).   On August 2, 1988,

an Information was filed charging Defendant with charges that were committed

when he was 16 years old, as follows: Count 1 – Burglary; Count 2 – Lewdness

with a Minor with Use of a Deadly Weapon; Count 3 – Assault with a Deadly

Weapon; Count 4 – Battery with Intent to Commit a Crime with Use of a Deadly

Weapon; Count 5 – First Degree Kidnapping with Use of a Deadly Weapon; Counts

2
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6-12 – Sexual Assault with Use of a Deadly Weapon; Count 13 – Robbery with Use

of a Deadly Weapon; Count 14 – Attempt Dissuade Victim or Witness from

Reporting a Crime with Use of a Deadly Weapon for events that occurred October

1, 1983 and November 14, 1983 when Mr. Boston was 16 years old.  AA 14-20. 

On August 11, 1988, Defendant was arraigned in District Court and invoked his

right to trial within 60 days. On September 12, 1988, Defendant's jury trial

commenced.  1 AA 21 - 2 AA 428. On September 15, 1988, the jury returned

verdicts of Guilty as to Counts 1-8 and 10-14 of the Information.  2 AA 424-41.

On October 20, 1988, at the ripe old age of 21, Defendant was sentenced to

the Nevada Department of Corrections: Count 1: Ten (10) years; Count 2: Ten (10)

years, plus a consecutive sentence of ten (10) years for Use of a Deadly Weapon,

sentence to run consecutive to Count 1; Count 3: Six (6) years, sentence to run

consecutive to Count 2; Count 4: Ten (10) years, plus a consecutive sentence of ten

(10) years for Use of a Deadly Weapon, sentence to run consecutive to Count 3:

Count 5: Life, plus a consecutive sentence of Life for Use of a Deadly Weapon,

sentence to run consecutive to Count 4; Count 6: Life, plus a consecutive sentence

of Life for Use of a Deadly Weapon, sentence to run consecutive to Count 5; Count

7: Life, plus a consecutive sentence of Life for Use of a Deadly Weapon, sentence

to run consecutive to Count 6; Count 8: Life, plus a consecutive sentence of Life for

Use of a Deadly Weapon, sentence to run consecutive to Count 7; Count 10: Life,

plus a consecutive sentence of Life for Use of a Deadly Weapon, sentence to run

consecutive to Count 8; Count 11: Life, plus a consecutive sentence of Life for Use

3
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of a Deadly Weapon, sentence to run consecutive to Count 10; Count 12: Life, plus

a consecutive sentence of Life for Use of a Deadly Weapon, sentence to run

consecutive to Count 11; Count 13: Fifteen (15) years, plus a consecutive sentence

of f fifteen (15) years for Use of a Deadly Weapon, sentence to run consecutive to

Count 12; Count 14: Three (3) years, plus a consecutive sentence of three (3) years

for Use of a Deadly Weapon, sentence to run consecutive to Count 13, with no

credit for time served. 2 AA 446-50. Defendant's Nevada sentences were to run

consecutive to his California sentence. 2 AA 446-50.  The Judgment of Conviction

was filed on November 7, 1988.  2  AA 446-49. Defendant filed a Notice of Appeal

on November 1, 1988. 2 AA 442-45. This Court denied appellate relief on October

24, 1989. 2 AA 452-53.

On October 22, 1990, Defendant filed a Petition for Writ of Habeas Corpus

(Post-Conviction). 3 AA 455-590. The State responded on November 28, 1990. 3

AA 591-607. On December 14, 1990, the district court denied habeas relief.  3 AA

608-17. A Findings of Fact, Conclusions of Law and Order was filed on December

18, 1990. 3 AA 618-21.  Defendant filed a Notice of Appeal on January 11, 1991. 3

AA 622-23. On September 30, 1991, this Court issued an order remanding the case

for an evidentiary hearing as to whether Defendant received ineffective assistance of

counsel. 3 AA 624-28.  An evidentiary hearing was conducted on September 4,

1992. 3 AA 629-64. On October 14, 1993, the district court again denied habeas

relief. 3 AA 665-68.  Defendant filed a Notice of Appeal on July 25, 1994. 3 AA

669. On October 7, 1994, this Court filed an Order dismissing Defendant's appeal. 3

4
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AA 670-72.

Defendant filed a Second Petition for Writ of Habeas Corpus on January 5,

2011. 3 AA 673-753. The State filed its Response and Motion to Dismiss on March

4, 2011. 4 AA 754-62. On March 23, 2011, the district court granted the State's

Motion and dismissed Defendant's Petition as untimely, successive and in violation

of laches. 4 AA 763-70.  On April 19, 2011, Defendant filed a Notice of Appeal. 4

AA 771-77. On February 3, 2012, this Court remanded and directed the district

court to determine "whether Graham applies only to a sentence of life without parole

or whether Graham applies to a lengthy sentence structure that is the functional

equivalent of life without parole." 4 AA 778-86.  In particular, this Court noted that

Mr. Boston is to serve a minimum of approximately 100 years.  4 AA 783.  A

Supplemental Petition was filed on November 27, 2012. 4 AA 787-879. A Second

Supplemental Petition was filed on December 24, 2012. 4 AA 880-888. The State

responded on January 23, 2013. 4 AA 889-903. On March 4, 2013, the district court

heard argument. 4 AA 904-28. On March 22, 2013, the district court filed its Order

Granting in Part and Denying in part Defendant's Petition for Writ of Habeas

Corpus. 4 AA 929-34. District Court found that Defendant's "cumulative sentences

... violate the Eighth Amendment of the United States Constitution's prohibition of

cruel and unusual punishments under the Graham case." Id.  The State filed a Notice

of Appeal on April 3, 2013. 4 AA 935-36.

SUMMARY ARGUMENT

The district court properly interpreted Graham v. Florida, 130 S. Ct. 2011

5
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(2010) in granting Defendant’s petition for writ of habeas corpus.  The State’s

arguments that Judge Caddish improperly expanded the ruling in Graham as Graham

only applies to a single sentence of life without parole is erroneous and belied by the

recent by the Ninth Circuit ruling in  Moore v. Biter 725 F.3d 1184 (9th Cir. 2013),

which is directly on point.

ARGUMENT

A.  THE RULING IN  GRAHAM v. FLORIDA, 560 U.S. 48, 130 S.Ct. 2011
(2010), CONSTITUTES GOOD CAUSE TO OVERCOME THE
UNTIMELY AND SUCCESSIVE NATURE OF DEFENDANT'S
PETITION FOR WRIT OF HABEAS CORPUS

Since Mr. Boston’s conviction and sentencing to a minimum sentence

of nearly 100 years, science has caused our judicial system to look at sentencing of

juveniles in a new light.  In 2005, the Supreme Court invalidated the death penalty

for all juvenile offenders under the age of 18 as violating the Eighth Amendment. 

Roper v. Simmons, 543 U.S. 551 (2005).  In 2010, the Supreme Court ruled on

Graham v. Florida, 130 S. Ct. 2011 (2010) which the district court held applied to

the Habeas Petition in the instant case which lead to this appeal.  Since the filing of

the Habeas Petition, the Court has ruled in Miller v. Alabama, 132 S. Ct. 2455

(2012) that sentencing schemes that mandate life without the possibility of parole

for juvenile offenders, even in cases of murder, violates the 8th Amendment. 

The Ninth Circuit has already ruled in Moore v. Biter, 725 F.3d 1184 (9th Cir.

2013) that Graham applies retroactively in a California case that is remarkably

similar to the instant case.  The Court reviewed the denial of a writ of habeas corpus

involving a juvenile sentenced to 254 years in prison for sex based crimes in 1993

6
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and ruled that Graham is new law and applies retroactively.   In doing so, the Court

ruled, “ We therefore conclude that although Moore's conviction became final in

1993, he may challenge his sentence under Graham because Graham established a

new rule of law that is retroactive on collateral review.” Id. at 1191.  The Ninth

Circuit Court ruled on the Moore case despite the fact that the State argued that the

case should be remanded back to State Court in light of the subsequent California

Supreme Court ruling in People v. Caballero, 282 P.3d 291 (Ca. 2012) that was in

conflict with the State Appellate court’s ruling in Moore. Id. at footnote 5, 1193. If

the ruling in Moore is not sufficient , a more in depth analysis follows.

This Court addressed whether a new law or ruling would apply retroactively

in depth in Colwell v. State, 118 Nev 807, 59 P. 3d 463 (2002).  Referring at length

to the Supreme Court ruling in Teague v. Lane, 489 U.S. 288 (1989) , the Court

addressed whether a rule of law is new and whether it will apply retroactively to

collateral attacks.  The Court decided to reserve the right to take an even more

expansive view of retroactivity as follows: 

The first exception is a new rule placing "certain kinds of primary,
private individual conduct beyond the power of the criminal lawmaking
authority to proscribe." An example of this would be the Supreme
Court's holding that the Fourteenth Amendment prohibits states from
criminalizing marriages between persons of different races. Such a rule
is actually substantive, not procedural. This exception also covers
"rules prohibiting a certain category of punishment for a class of
defendants because of their status or offense."  An example of this is
the Supreme Court's recent holding that the Eighth Amendment
prohibits the execution of mentally retarded criminals. The second
exception is a new rule establishing a procedure that "implicate[s] the
fundamental fairness of the trial" and "without which the likelihood of
an accurate conviction is seriously diminished."  Such a rule would be
the right to counsel at trial. If a rule falls within either of these
exceptions, it applies even on collateral review of final cases.   
When a rule is new, it will still apply retroactively in two instances: (1)
if the rule establishes that it is unconstitutional to proscribe certain

7
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conduct as criminal or to impose a type of punishment on certain
defendants because of their status or offense; or (2) if it establishes a
procedure without which the likelihood of an accurate conviction is
seriously diminished. . . . We appreciate that strictly constraining
retroactivity serves the Supreme Court's purpose of circumscribing
federal habeas review of state court decisions, but as a state court we
choose not to bind quite so severely our own discretion in deciding
retroactivity. We therefore choose to adopt with some qualification the
approach set forth in Teague. We adopt the general framework of
Teague, but reserve our prerogative to define and determine within this
framework whether a rule is new and whether it falls within the two
exceptions to nonretroactivity (as long as we give new federal
constitutional rules at least as much retroactive effect as Teague does).
Id. at 470-471 (emphasis added)

As noted above, this Court previously ruled that it reserves the right to decide

retroactivity on a more liberal basis than that expressed by the Supreme Court.  In

light of this “minimum standard” we will analyze “new rule” doctrine under

Supreme Court cases first.

  A decision of the Supreme Court that results in a “new rule” applies to

convictions that are already final in certain “limited circumstances.” Schriro v.

Summerlin, 542 U.S. 348, 351-52 (2004). “New substantive rules generally apply

retroactively.” Id. “Substantive rules” include “decisions that narrow the scope of a

criminal statute by interpreting its terms, see Bousley v. United States, 523 U.S.

614, 620-21 . . . (1998), as well as constitutional determinations that place particular

conduct or persons covered by the statute beyond the State’s power to punish, see

Saffle v. Parks, 494 U.S. 484, 494-95 . . . (1990); Teague v. Lane, 489 U.S. 288,

311 . . . (1989) (plurality opinion).” Id.  In other words, a rule is substantive rather

than procedural “if it alters the range of conduct or the class of persons that the law

punishes.” Id. at 353 (citing Bousley, 523 U.S. at 620-21); see also Penry v.

Lynaugh, 492 U.S. 302, 330 (1989) (noting that under an exception to the Teague

8
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doctrine, courts may announce and apply new rules on collateral review that

“prohibit[s] a certain category of punishment for a class of defendants because of

their status or offense.”)

In addition, in Tyler v. Cain, 533 U.S. 656 (2001), the Supreme Court

explained that a case is “made retroactive to cases on collateral review by the

Supreme Court” for purposes of the statutory limitations on second or successive

habeas petitions if and “only if this Court has held that the new rule is retroactively

applicable to cases on collateral review.” Id. at 662. The Tyler Court explained,

however, that “this Court can make a rule retroactive over the course of two cases .

. . . Multiple cases can render a new rule retroactive . . . if the holdings in those

cases necessarily dictate retroactivity of the new rule.” Id. at 666. A decision that

fits within the first Teague exception is the classic example of multiple holdings that

together “necessarily dictate” retroactivity:

This Court . . . may “ma[k]e” a new rule retroactive through multiple
holdings that logically dictate the retroactivity of the new rule. To
apply the syllogistic relationship described . . . , if we hold in Case One
that a particular type of rule applies retroactively to cases on collateral
review and hold in Case Two that a given rule is of that particular type,
then it necessarily follows that the given rule applies retroactively to
cases on collateral review. In such circumstances, we can be said to
have “made” the given rule retroactive to cases on collateral review.
* * *
It is relatively easy to demonstrate the required logical relationship
with respect to the first exception articulated in Teague v. Lane . . . .
Under this exception, “a new rule should be applied retroactively if it
places ‘certain kinds of primary, private individual conduct beyond the
power of the criminal law-making authority to proscribe.’” . . . . When
the Court holds as a new rule in a subsequent case that a particular
species of primary, private individual conduct is beyond the power of
the criminal lawmaking authority to proscribe, it necessarily follows
that this Court has “made” that new rule retroactive to cases on
collateral review. The Court has done so through its holdings alone,
without resort to dicta and without any application of principles by
lower courts.

9
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Tyler at 668-69 (O’Connor, J., concurring) (some citations omitted); see also In re

Sparks, 657 F.3d 258, 262 (5th Cir. Tex. 2011) (analysis under Tyler use to find

Graham v. Florida, 130 S. Ct. 2011 (2010), retroactive on collateral review).

The holdings in Roper, Graham, and Miller are retroactive. In Roper v.

Simmons, 543 U.S. 551 (2005), the Supreme Court ruled that a person cannot be

sentenced to death for a crime committed before the age of 18. In Graham, 130

S.Ct. at 2030, the Supreme Court ruled that the Eighth Amendment bars the

imposition of life imprisonment without parole on non-homicide offenders under age

18. In Miller, 312 S.Ct. at 2460, the Supreme Court ruled that the Eight Amendment

bars the imposition of life imprisonment without parole on all offenders under the

age of 18. These are all substantive, rather than procedural, rules. They alter the

class of persons eligible for the death penalty.  Penry, 492 U.S. at 330. Additionally,

Roper made clear that its holding applies retroactively to all cases involving

offenders under the age of 18 at the time of the offense, including those cases on

collateral review. 125 S.Ct. at 1198 (“In holding that the death penalty cannot be

imposed upon juvenile offenders, we . . . [hold] that Stanford [v. Kentucky, 492

U.S. 361 (1989)] should no longer control in those few pending cases or in those

yet to arise.”) (emphasis added).

Moreover, Roper, Graham and Miller, when taken together with one of the

exceptions to the presumption of non-retroactivity articulated in Teague v. Lane and

reiterated most recently in Schriro v. Summerlin, 542 U.S. 348, 351–52

(2004)—“necessarily dictate[s]” the retroactivity of their holdings.  Atkins v.

10



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Virginia, 536 U.S. 304 (2002) barred the execution of the mentally retarded.  Atkins

and Roper both “prohibit[ ] a certain category of punishment for a [certain] class of

defendants because of their status or offense,” Penry, 492 U.S. at 330. So does

Graham, which bars the imposition of a sentence of life imprisonment without

parole on a juvenile offender. So too does Miller, which bars “a sentencing scheme

that mandates life in prison without possibility of parole for juvenile offenders.” 132

S.Ct. at 2469.  By the combined effect of the holding of Graham itself and the first

Teague exception, Graham was made retroactive on collateral review by the

Supreme Court as a matter of logical necessity under Tyler. The same reasoning

applies equally to the Miller holding, which likewise applies retroactively to

collateral review under Tyler.

In line with the above analysis, this Court stated examples as to what would

conceivably constitute a new rule and retroactive treatment in Colwell: 

The first exception is a new rule placing "certain kinds of primary,
private individual conduct beyond the power of the criminal lawmaking
authority to proscribe." An example of this would be the Supreme
Court's holding that the Fourteenth Amendment prohibits states from
criminalizing marriages between persons of different races. Such a rule
is actually substantive, not procedural. This exception also covers
"rules prohibiting a certain category of punishment for a class of
defendants because of their status or offense."  An example of this is
the Supreme Court's recent holding that the Eighth Amendment
prohibits the execution of mentally retarded criminals. The second
exception is a new rule establishing a procedure that "implicate[s] the
fundamental fairness of the trial" and "without which the likelihood of
an accurate conviction is seriously diminished." Such a rule would be
the right to counsel at trial.  If a rule falls within either of these
exceptions, it applies even on collateral review of final cases.Id. at 472. 

The situation involving Mr. Boston falls squarely within the parameters cited

above in Colwell.  Mr. Boston was of a certain class of people and the punishment

meted out is prohibited.  That may well be the reason the same office that is

11
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appealing this case did not dispute Graham applied in another petition for writ of

habeas corpus involving a minor and sexual assault charges.  This Court noted, “the

State did not dispute that Graham applied retroactively . . .  and would provide

good cause in this case”.  Rogers v. State, 127 Nev. Adv. Op 88, 267 P.3d 802, 803

(2011).  Mr. Rogers, like Mr. Boston was convicted of multiple sexual assault

counts that occurred when he was a minor and filed a petition for writ of habeas

corpus that was granted although the exact extent of the ruling is unclear. In the

Court’s remand in Rogers, the Court noted in footnote 6 that the Nevada Legislature

amended NRS 176.025 to specifically preclude imposition of life without parole for

juvenile offenders and that the amendment applies retroactively. Id. at 805

Based on the forgoing, good cause exists to overcome the procedural bars. 

B.   THE DISTRICT COURT WAS CORRECT IN RULING THAT 
GRAHAM v FLORIDA  APPLIES TO THE INSTANT CASE 

In arguing that the district court improperly expanded the ruling of  Graham 

and that it does not apply to the instant case, the State notes that the sentences here

were for multiple charges and then cites to the dissenting opinion.  In doing so, the

State ignores  the overall policy concerns of the ruling in Graham as well as those of

Roper and Miller.  In making its argument, the State ignores the ultimate holding of

Graham which is that juvenile offenders must have some meaningful opportunity to

reenter society.   More importantly, the State omits what should be considered

pertinent facts in the Graham case is making this assertion.  The State also points to

cases in other state courts and circuits and asserts that courts are split how to apply

Graham’s principles.  The State fails to include Moore v. Biter 725 F.3d 1184 (9th

12



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Cir. 2013), a case in which the charges and the sentencing are eerily similar, which

is directly on point and controlling.  

In Graham v. Florida, the Court held:

A State is not required to guarantee eventual freedom to a juvenile
offender convicted of a nonhomicide crime. What the State must do,
however, is give defendants like Graham some meaningful opportunity
to obtain release based on demonstrated maturity and rehabilitation. . .
. The Eighth Amendment does not foreclose the possibility that persons
convicted of nonhomicide crimes committed before adulthood will
remain behind bars for life. It does forbid States from making the
judgment at the outset that those offenders never will be fit to reenter
society. Categorical rules tend to be imperfect, but one is necessary
here. . . .

Id. at 130 S. Ct at 2030.  The Court went on to note and hold:

Life in prison without the possibility of parole gives no chance for
fulfillment outside prison walls, no chance for reconciliation with
society, no hope. Maturity can lead to that considered reflection which
is the foundation for remorse, renewal, and rehabilitation. A young
person who knows that he or she has no chance to leave prison before
life's end has little incentive to become a responsible individual. In
some prisons, moreover, the system itself becomes complicit in the
lack of development. As noted above, see supra, at 2029 - 2030, it is
the policy in some prisons to withhold counseling, education, and
rehabilitation programs for those who are ineligible for parole
consideration. A categorical rule against life without parole for juvenile
nonhomicide offenders avoids the perverse consequence in which the
lack of maturity that led to an offender's crime is reinforced by the
prison term.

Terrance Graham's sentence guarantees he will die in prison without
any meaningful opportunity to obtain release, no matter what he might
do to demonstrate that the bad acts he committed as a teenager are not
representative of his true character, even if he spends the next half
century attempting to atone for his crimes and learn from his mistakes.
The State has denied him any chance to later demonstrate that he is fit
to rejoin society based solely on a nonhomicide crime that he
committed while he was a child in the eyes of the law. This the Eighth
Amendment does not permit.

Id. at 2032-33.

In Moore v. Biter, 725 F.3d 1184 (9th Cir. 2013) the Circuit reviewed the

denial of a writ of habeas corpus involving a juvenile sentenced to 254 years in

prison for sex based crimes and ruled that the sentences violated the 8th Amendment. 

13
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The Court applied the Graham decision and found as follows:

A jury found Moore guilty of a total of twenty-four: nine counts of
forcible rape, seven counts of forcible oral copulation, two counts of
attempted second degree robbery, two counts of second degree
robbery, forcible sodomy, kidnaping with the specific intent to commit
a felony sex offense, genital penetration by a foreign object, and the
unlawful driving or taking of a vehicle. The jury found that Moore also
used a firearm while committing his crimes. The trial court sentenced
Moore to consecutive sentences totaling 254 years and four months.
Moore is not eligible for parole until he serves half of his sentence, 127
years and two months. Cal.Penal Code § 2933(a) (1991). Thus, Moore
will spend his life in prison because he would have to live to be 144
years old to be eligible for parole.

Id. at 1186-87.  There is no significant difference between these charges and

sentence and those faced by Mr. Boston.   The Court in Moore also noted, “Graham

broke new ground because the Supreme Court applied a categorical classification to

a term-of-years sentence for the first time.” Id. at 1188.  

The Court explained that Graham "involves an issue the Court has not
considered previously: a categorical challenge to a term-of-years
sentence." Graham, 130 S.Ct. at 2022 (emphasis added). The Court
rejected using the first classification which requires a case-by-case
inquiry because Graham's case "implicates a particular type of sentence
as it applies to an entire class of offenders who have committed a range
of crimes." Id. at 2022-23. Thus, the Court held "the appropriate
analysis" is the second classification that uses "categorical rules." 

Id. at 1189.  In Moore, the Court noted that in Graham, the Supreme Court

emphasized four reasons for treating juveniles differently: 

Specifically, the Court emphasized that juveniles lack the maturity and
sense of responsibility possessed by adults, are " 'more vulnerable or
susceptible to negative influences and outside pressures,' " are more
capable of change than adults, and are still developing their moral
characters . . . Second, the Court considered the nature of nonhomicide
offenses. The Court determined that nonhomicide crimes "cannot be
compared to murder in their severity and irrevocability. . . . Third, the
Court considered the consequences of life in prison without parole. The
Court emphasized that it "has recognized the severity of sentences that
deny convicts the possibility of parole." Id. The harshness of the
punishment, it reasoned, is exacerbated for juveniles because a
"juvenile offender will on average serve more years and a greater
percentage of his life in prison than an adult offender . . . Finally, the
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Court concluded that penological goals do not justify life without
parole for juvenile nonhomicide offenders because: (1) retribution is
not served by imposing life without parole on juveniles; (2) juveniles
are less susceptible to deterrence; (3) incapacitation for life denies
juveniles a "chance to demonstrate growth and maturity"; and (4)
rehabilitation cannot be served without parole because it denies
juveniles "the right to reenter the community." Id. at 1189-90

The Court then went on to note that Graham applies retroactively: 

We therefore conclude that although Moore's conviction became final
in 1993, he may challenge his sentence under Graham because Graham
established a new rule of law that is retroactive on collateral review. Id.
at 1191.

The Court also noted that the fact the sentence was a term of years was irrelevant: 

 The California Court of Appeal's failure to apply Graham on the
ground that Moore has a term-of-years sentence for multiple crimes
was contrary to Graham because "there are no constitutionally
significant distinguishable facts" between Graham's and Moore's
sentences. . . . Moore's sentence of 254 years is materially
indistinguishable from a life sentence without parole because Moore
will not be eligible for parole within his lifetime. Moore's sentence
determines "at the outset that [Moore] never will be fit to reenter
society . . . we cannot ignore the reality that a seventeen year-old
sentenced to life without parole and a seventeen year-old sentenced to
254 years with no possibility of parole, have effectively received the
same sentence. Both sentences deny the juvenile the chance to return to
society. Id. at 191-92

The Court further ruled that the sexual nature of the crime did not diminish the

applicability of Graham

The California Court of Appeal incorrectly concluded that Graham is
inapplicable because Moore committed violent rapes, forced
copulation, and sodomy perpetrated with a firearm. Importantly, in
crafting its categorical bar, Graham drew only one line that was
crime-specific: it distinguished between homicide and nonhomicide
crimes. . . . Under Graham, juvenile nonhomicide offenders may not be
sentenced to life without parole regardless of the underlying
nonhomicide crime Id. at 1192-93.

As was argued above, the Court ruled that on non-homicide cases, juveniles

cannot be sentenced in a manner that effectively denies them a chance of ever

getting released:
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Graham prohibits the State from "[deciding] at the outset that [a
juvenile] never will be fit to reenter society." . . . Moore's sentence
guarantees that he will die in prison because the trial judge determined
at the outset that Moore could not rehabilitate. Moore has now spent
over half of his life in prison. Still, he has no hope of reentering
society. His past and future efforts to reform are immaterial. Moore's
sentence is irreconcilable with Graham's mandate that a juvenile
nonhomicide offender must be provided "some meaningful
opportunity" to reenter society. Graham, 130 S.Ct. at 2030. Thus,
Moore's sentence is unconstitutional under Graham.

Id. at 1193-94.

In its brief, the State makes numerous arguments as to why Graham should

not apply that are all disproved by the analysis in Moore.  In arguing about

penological justifications for the sentence, the State points to the fact that there are

numerous charges.  This is no different than the cases involving Mr. Moore or Mr.

Graham. 

Graham's sentence was also the result of repeated criminal activity, not
a single crime. It was only after Graham "violated his probation by
committing a home invasion robbery, by possessing a firearm, and by
associating with persons engaged in criminal activity" that he received
a life sentence.  Id. at 1193

The State further warns of the slippery slope that must be considered.  The

slope isn’t all that slippery.  The Court in Moore rightfully noted that, “the Supreme

Court chose a categorical approach, i.e., a flat-out rule that "gives all juvenile

nonhomicide offenders a chance to demonstrate maturity and reform’.” Id. at 1193.
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CONCLUSION

For the foregoing reasons, Respondent respectfully requests that this

Honorable Court uphold the district court ruling and deny the appeal.

Respectfully submitted this 8th day of March, 2014.

/s/ Martin Hart                                          
                   Martin Hart, Esq.

State Bar No.  005984
LAW OFFICES OF MARTIN HART, LLC.
229 Las Vegas Boulevard, #200
Las Vegas, NV 89101
(702) 380-4278
Attorney for Respondent
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