CERTIFICATE OF SERVICE

I certify that [ am an employee of the Adams Law Group, Lid. and that on this date, 1 served
the following NOTICE OF ENTRY OF JUDGMENT on all parties to this action by:

ordinary busincss practices;

Placing an original or truc copy thereof in a sealed enveloped place for collection and
X mailing in the United States Mail, at Las Vegas, Nevada, postage paid, following the

Hand Delivery

Facsimile

Overnight Delivery

Cerlificd Mail, Return Receipt Reqguested.

addressed as follows:

Patrick Reilly, Esq.

Holland & Hart

9555 Hillwood Dr., Second Floor
Las Vegas, NV 85134

Attorney for Defendant

Kurt Bonds, Esq.

Alverson Taylor Morlensen and Sanders
7401 W, Charleston Blvd.

Las Vegas, NV 89117-1401

Attorney for Defendant

Duted the 11th day of April, 2013.

e

( _—=

employee of Adams Law Group, Ltd.

Docket 63178 Document 2013-13982




Electronically Filed
04/11/2013 09:02:57 AM
IS | QL # i
ADAMS LAW GROUP, LTD.
Nevada Bar No, 6874 = GOURT
3| ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
4 (| 8010 W. Bahara Ave. Suite 260
Las Vegas, Nevada 89117
5 (702) 838-7200 -
(702) 838-3636 Fax
6 | 1amest@adamslawnevada.com
asslv@adamslawnevada.com
7| Attorneys for Plaintiff
8 [ PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.
9 | Nevada Bar No. 7141
520 S. Fourth Street, 2* Floor
10| Las Vegas, NV 89101
(702) 384-5563
11| (702)-385-1752 Fux
ppremsprat@browniawly.com
12 || Attorneys for Plaintiff
13 DISTRICT COURT
14 CLARK COUNTY, NEVADA
15 : . . B
EgIOnN I-IOL]?]NGS, LLC, a Nevada limited liability Case No: A-11-647850-C
16 | | “ompamy, :
Dept: No. 13
Plaintiff,
17 V8, _
18 HORIZONS AT SEVEN HII LS HOMEOWNERS FINAL JUDGMENT
19 ASSGCIATION, and DOES 1 through [0 and ROE |-
ENTITIES 1 through 10 inclusive,
20 Defendant,
21
22 This matter came before the Court for trial on March 12, 2013 at 9:00 am. James R.
23 [ Adams, Esq., of Adams Law Group, Ltd., and Puoy K. Premsrirut, Esq., of Puov K. Premsrirut,
24 | Esq. Inc, appeared on behalf of the Plaintiff. Dric Hinckley, Esq., and Kurl Bonds, Esq., of
25 || Alverson, Taylor, Mortensen & Sandcrs, and Patrick Reilly, Bsq., of Holtand &Hart, LLP.appeared
26 || on behal f of the Defendant. The Honorable Court, having considered the matter, for good cause
27 [| appearing hereby enters judgment and finds as follows:
RECEIVED
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WHEREAS, Plaintiff purchased certain real estate in a common interest community as an
investment property al the nonjudicial foreclosure auction of the property’s first trust deed holder,
said property being located within Defendant Horizon at Seven Hills Homeowners’ Association;
and

WHEREAS, the primary issue in this case was what was the amount of Defendant’s “super
priority” lien against Plaintifl”s property which survived the foreclosure of the property’s first trust

deed holder pursuant to NRS 116.3116{2) and Defendant’s covenants, conditions and restrictions

WHEREAS, it was the position of Plaintiff that the amount of such lien which survived Lthe
foreclosure of the property’s first trust deed holder did not exceed a figure equaling 6 months of
Defendant’s monthly assessments based upon its periodic budget and as provided in Section 7.8 and
7.9 of Defendant’s CC&RS; and

WHELREASR, it was the also the position of Plaintiff that regardiess of the CC&RS, the
amount of Defendant’s lien that survived the foreclosure of the property’s first trust deed holder did
not exceed a figure equaling 9 months of Defendant’s monthly agsessments hased upon ita periodic
budget as provided in NRS 116.3116¢2); and

WHEREAS, it was the position of the Defendant that the amonnt of Defendant's lien that
sutvived the foreclosure of the pro E))eéfmty 8 firsi trust deed holder was not Himited to a figure equaling
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6 ar 9 months of aqqeqsmentsj"éaﬁ-’a;;;‘:;:,“ 4 ?-:L‘:lﬂ*f:u; i3 J«eﬁ{ eiuf ?ﬁﬂ roand foa J :rfg:!’:.swhme

ez

— € no e .,. §u 1
WHEREAS, the Court has ?l\lxeady Eie ﬁfﬂ“ﬁ@d Indings Tof Fa Wf\ 031 T;mm nﬁg& s nel

a tesult of 3 prior summary fudgment orders entered by the Court which are attached hereto and
incorporated and restated herein (Ex. 1, “1/19/2012 Order™) (Ex. 2, “4/16/2012 Order™) (Ex. 3,
“7/20/2012 Order™); and

WHEREAS, it has been stipulated by all counsel that $1,140.00 (a figure equaling 6 months
of assessments) has heen tendered by Plaintiff and received by Defendant as that is the amount
Plainti(l alleges was due and owning under provisions contained in Defendant’s CC&RS, said

amount being in conformance with this Court’s 7/20/2012 Order (lhe “Payment™); and

o
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WHEREAS, Defendant has stipulated' to record a “Release of Notice of Delinquent
Assessment Lien” which now renders moot Plaintiff’s sole remaining cause of action for injunctive
relief

THE COURT, THEREFORE, DECLARILS, ORDERS, ADJUDGES AND DECRES as
follows:

All claims and issues in this matter have now been fully adjudicated as evidenced by the
above findings, and by the findings and conclusions contained in the 1/19/2012 Order, the
4/16/2012 Order and the 7/20/2012 Order, and by the Payment, said amount being in conformance
with this Court’s 7/20/2012 Order. Final judgment is hereby entered in this matter pursuant to the
findings stated above, and pursuant to the ﬁndmgs of fact and conclusions of law contained in the
1/19/2012 Order, the 4/16/2012 Order and & 7!2 012 Order which are hereby incarparated and
restated herein.

IT IS 50 ADJUDGED. L—

T

Subtitted ,bf/
/ / -

) IA'MBS R ADAMS, ESQ,
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave., Suite 260)
Las Vegas, Nevada 89117
Tel: 702-838-7200
Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Altomeys for Plaintiff

'Defendant stipulated to record the “Release of Notice of Delinquent Assessment Lien”
solely to eliminate the need for this Court to issue a permanent injunction. Defendant advised at
trial that it fully intends to appeal this Cowrt’s summary judgment orders upon the entry of this
final judgment. Accordingly, its recordation of said Release does not constitute any kind of
waiver of its substantive arguments for appellate purposes.
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PUOY K. PREMSRIRUT, ESQ)., INC.
Puoy K. Premsrirut, Esq,

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor
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{702) 384-5563
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Attorneys for Plaintiff

Approved:

Not Approved
Kurt Bonds, Esq.
Alverson Taylor Mortensen and Sanders
7401 W, Charleston Blvd.
Las Vegas, NV 89117-1401
Office: 702.384.7000
Fax: 702.385.7000
Ehonds@AlversenTavlor.com
Attorneys for Defendant

Approved:

Not Approved
Patrick Reilly, Esqy.
Holland & Hart LLP
9355 Hillwood Drive, 2nd Tloor
Las Vepag, Nevada 89134
www.hollandhart.com
Telephone (702) 222-2542
Facgimile (702} 669-4650
Attornays for Defendant
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PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut. Esq,
Wevada Bar No, 7141
520 8. Fourth Street, 2™ Floor
Las Vegas, NV 89101
702) 384-5563
702)-385-1752 Fax

ppremarirt@brownlawlv.com

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
(KON HOLDINGS, LLC, & Nevada imited Hability |25 N *2'3‘ 1-647850-C
company, pt. a.
Plaintitf,
va. ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendunt.

This matter came before the Court on December 12, 2011 at 9:00 am., upon the Plajntiff*s
Motion for Summary Judgment on Claim of Declaratory Relief and Defendant’s Counter Mation for
Summary Judgment on Claim of Declaratory Relief. James R. Adams, Egg., of Adams Law Group,
Td., and Puoy K. Premsrirat, Esq., of Puoy K. Premsrirut, Tsq., Inc., anpeared on behalf of the
Plaintiff. Eric Hinckley, Esq., of Alverson, Tayior, Mortensen & Sanders appeared on behalf of the
Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and
for goud cause appearing hereby rules:
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WHEREAS, the Court hns determined that a jnsticiable controversy exists in this matter as
Plaintifl hay asserted a claim of right under NRS §116.3116 (the “Super Priority Lien” statute)
against Defendant and Defendant has an interest in contosting said claim, the present controversy
is between persens or entities whose inferests ave adverse, both pariies segking declaratory relief
have a legal interest in the controversy (1.e., a legally protectible interest), and the issue invalved in
the' controversy (the meaning of NRS 116.3116} is ripe for judicial determination as between the
parties, Kress v. Corey 65 Nev. 1, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Drefendant, the contesting parties hereto, ave clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.31 16 (including whether
Nefendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WHEREAS Plaintiff has 2 legal interest in the confroversy as it was Plaintiff*s money whick
had been demanded by Defendant and it was Plaintiff’s property that had been the subject of a
homeovmers' association statutory lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for detcrmination in this case as the present controversy is real, it exists now, und it alfects the
parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise to the present progeeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status or other legal relations are affected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS §116.3116 and
obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, the Court is persuaded that Plaintiff's position is correct relative to the
components of the Super Priority Licn (exterior repair costs and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiffs position
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Priority Lien.

{| concerning the need for acivilactionto trigger a homeowners’ association’s entitlement to the Super

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as

follows:

1.

Plaintiff”s Motion for Partial Summary Judgment on Declaratory Relief is grantedt in
part and Defendant’s Motion for Summary Judgment on Declaratory Relicfis granted
in part.

NRS §116.3116 is a statute which creates for the benefit ¢f Nevada homeowners®
ussociations a general stalulory lien against a homeowner’s unit for () any
construction penalty that is imposed againat the unit's owner pursuant to NRS
$116.310305, (b) any asscssment levied against that unit , and {c) any fines imposéd
against the unit's owner from the time the construction penalty, assessment or fine
becomes due (the “General Statutory Lien™). The homeowners® associations
General Statutory Lien is noticed and perfected by the recording of the associations’
declaration and, pursuant to NRS §116.311.6(4), nio further recordation of any claim
of lien for assessment is required. '

Pursuant to NRS §116.3116(2}, the homeowners” association’s Geperal Statutory

Lien is junior to a first scourity inferest on the unit recorded before the date on which

- the assessment sought to be enforced became delinguent (*“Fitst Security Interest™

except for a portion of the homeowners' association’s General Statutory Lien which
remains superior to the First Security Interest (the “Super Priority Lien™).

Unless an association’s declaration otherwise provides, any penalties, fees, chatges,
late charges, fines and interest charged pursuant to NRS 116.3102(1 )(jj to (n),
inclusive, are enforceable in the same manner #s assessments are enforceable under
NRS §116.3116. Thus, while such penalties, fees, charges, late charges, fines and

interest are not actual “assessinents,” they may be enforced in the same manner as
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assessments are enforced, ie., by inclusion in the association’s General Statutory
Lien against the unit,

Homeowners’ associations, therefore, have a Super Priority Lien which has priority
over the First Security Interest on a homeowners’ unit, However, (ke Super Priority
Lien amount is not without limits and NRS §116.3116 is ¢lear that the amoumt of the
Super Priority Lien (which is that portion of @ hemeowners® associstions’ General
Statutory Lien which retains priority status over the First Security Interest) is limited
“to the extent” of those assessments for common expenses based upon the
association’s adopted periodic budget that would have become due in the 9 month
period immediately preceding an asspciation’s instituation of an action to enforce its
General Statutory Lien (which is 9 months of regular assessments) and “to the extent
of* external repair costs pursuant to NRS §116.310312,

The base assessment figure used in the calculation of the Super Priority Lien is the
unit’s un-accelerated, monthly assessment figure for association common expenses
which is wholly determined by the hemeowners association’s “periodic budget,” as
adopted by the association, and not determined by any cther dogument or statuie,
"Thus, the phrase contained in WRS §116.3116(2) which states, “... to the extent of the
assessments for common expenses based on the periodic budget adopted by the
agsociation pursuant to NES 116.3115 which would hyve become due in the absence
of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien...” means a maximum figure equaling 9 times the association’s
regular, moathly {not annual} assessments. If assessments are paid quarterly, then 3
quarters of assessments (i.¢., 9 months) would equal the Super Priority Lien, plus
external repair costs pursuant to NRS §116.310312.

The words “to the extent of” contained in NRS §116.3116(2) mean “no more than,”
which clearly indicates a maximum figure or a cap on the Super Priority Lien which

cannot be exceeded,
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2 Thus, while assessments, penalties, foes, charges, late charges, fines and interest may
be included within the Super Priority Lien, in no event can the total amount of the
Super Priority Lien exceed an amount equaling 9 times the homeowners’
association’s regular monfhly assessment amount to unit owners for common
expenses based on the periodic budget which would have become due immediately
preceding the association's Institution of an action o enforce the lien, plus exlernal
Tepair costs pursuant to NRS 116.310312,

g, Further, if regulations adopted by the Federal Home Loan Mertgage Corporation or
the Federal National Mortgage Association reguive o shorter peried of prority for the
Yien (i.e., shorter than 9 months of regular assessments,} the shorter period shalf be
used in the calculation of the Super Priority Licn, except that notwithstanding the
provisions of the regulations, that shorter period used in the caleulation of the Super
Priority Lien must not be less than the 6 months iImmediately preceding institution

of an action to cnﬂ)rcc the lien.
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10.  Moreover,
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IT IS SO ORDERED,
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Nevac[a Bar No. 6874
ASSLY SAYYAR, BESQQ.

§ a5 oslgd *ﬁmmmi?” does
s ar .::['4;{\, -"e, (ihv% PR F-ziﬁ d"»"\ 5"‘:{10‘\ g,wf'lf.u.\ e Pl bty o> '




o -] =] G L Ja L2 oW] —

[ T R N T N . R N N S N o e T oo T e e N e
WHJQ\M-;}WNHQ‘QGOMO\U!#MMH'CJ

Nevada Bar No. 9178 .
ADAMS LAW GROUP, LTD,
8330 W. Sahara Ave., Suite 291
Lag Vegas, Nevada §3117

Tel: 702-838-7200

Fax: 702.838-36500
james@adamsiawnevada.com
assly@ndamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC,
Puoy K. Premsrirut, Esq.
Mevada Bar No. 7141
520 8. Fourth Strect, 2™ Floor
Las Vegas, NV 89101
02} 384-5563

TO2)}-385-1752 Fax
ppremstirutGibrownlawly.com
Attorneys for Plaintiff

Approved:
07 AP Fesvess

Eric Hinckley, E&I&'
Alverson Taylor Mortensen and Sanders
7401 W, Charleston Blyd,

Las Vepas, NV §9117-1401

Office: 702,384, 7000

Fax: 702.385.7000
Ehinckley@Alversonlaylor.com

Attorney for Defendant
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ORDR. t

Eurt R. Bonds, Egqg. %‘_ )S &M«n—-—-
Mevada Bar No. 6228

Eric W, Hinckley, Bsq. - CLERK OF THE COURT

MNevada Bar No. 12398

ALVERSON, TAYLOR, MORTENSEN
& SANDERS

7401 W, Charleston Boulevard

Las Vegas, MV 89117

(702) 3847000

Patriek I. Reilly, Esq.

Nevada Bar No. 6103

Nicole E. Lovelock, Esq,

Nevada Bar No. 1 1[87

HOLLAND & HART Lo

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702} 669-4600

Fax: (7023 669-4650

Email: preilly@hellandhart.com
nelovelock@hollandhart.com

Attorneys for Defendants Hortzons At Seven Hills
Houmeowners Association

DISTRICT COURT
CLARK COUNTY, NEVADA
IKON HOLDINGS, LLC, a Nevada limited] Case No.: A-11-647830-B
liability company, Drept. Noo: XIIT
Plaintiff, ORDER DENYING PLAINTIFE'S

MOTION FOR STUIMMARY JUDGMENT
Vs,
ORDER GRANTING DEFENDANT'S
HORIZONS AT SEVEN HILLS COUNTERMOTION FOR SUMMARY.
HOMEOWNERS ASSOCIATION; and DOES| JUDGMENT

1 through 10; and ROE ENTITTES 1 through
10 inclusive, Hearing Date; March 12, 2012

Hearing Time: 9:00 a.m.
Delendants,

This matter came before the Court on March 12, 2012, for hearing on Plaintiff’s Motion
for Summary Judgment and on Defendant’s Courttermotion for Suwmmary Judgment. James R.
Adams, Dsq. of the Adams Law Group and Puoy Premsrirut, Hsq. of the taw firm of Brown,
Drown & Premsrirut appeared on behulf of Plaintiff [kon Holdings, LLC (“Tkon™). Patrick J.

Page 1 of 4
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Reilly, Esq. of the law firm of Holland & Hart LLP and Eric W. Hinckley, Fsq. of the law firm
of Alverson, Taylor, Mortensen, and Sanders appeared on behalf of Defendant Horizons at Seven
Hills Homcowners Association (“Horizoms™), After carefully considering the briefs and
arguments of counsel, this Court makes the following findings of fact and conclusions of law:
1.
FINDINGS OF FACT

1. On or around Jone 28, 2010, Scott Ludwig purchased certain real property located
at 950 Seven Hills Drive, Suite 1411, Henderson, Nevada 89052 (the “Property”) at a foreclosure
sale conducted by the holder of a first deed of trust against the Property,

2. The Property is located within Horizons,

3. Horizons had previously recorded 4 Notice of Delinquent Asscssment Lien on
June 17, 2009 and a Notige of Defavlt and Election to Sell Under Homeowners Association Lien
on Atigust 4, 2009, Both of these recordings occurred prior to (he Toreclosure sale, in the amount
of $4,289.50, with the amount of the lien to increase until the amount became current,

4. Shortly after the foreclosure sale, on July 14, 2010, Mr. Ludwig transferred title
of the Property to Ikon. .

5, On or around September 30, 2010, Hormizons recorded another Notice of
Delinquent Assessment Lien {“Lien™) against the Property.

6. Ikon disputed and did not pay any of the amounts demanded by Horizons.

7. Ikon did not begin making payments to Horizons until May 2011 when it began
making regular monthly assessmenis o the Property.

2. It is ymdisputed that, as of the date of the hearing, Ikon had not paid any amount
owed,

11.
CONCLUSIONS OF LAW
‘The Nevada Rules of Civil Procedure provide, in pertinent part, as follows:
A party against whom a claim . . . is sought may, 41 any
time, move with or without supporting atfidavits for a
summary judgment in the party's favor as to all or any parg

Page 2 of 4
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thereof . . . the judgment sought shall be rendered forthwith

if the pleadings, depositions, answers to interrogatories, and

admissions on (ile, together with the affidavits, if any, show

that there is no genuine issue as to any materisl fact and

that the moving party is entitied to a judgment as a matter

of law,
NRCP 56. Summary judgment must be grantsd “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled {0 judgrment s a matter
of law.” NRCP 56(c). In Weod v. Safeway, Inc., 121 Nev. 724, 731, 121, P3¢ 1026, 1031
(2005}, the Nevada Supreme Court embraced the summary judgment standard set forth in seminal
United States Supreme Court cases such as Anderson v, Liberty Lobby, Ine., 477 U.S. 242
(1986), Celotex Corp. v. Catrett, 477 U.8. 317 (1986), and Martsushita Elee. Tndus. Co. v. Zenith
Radio Corp., 473118, 574 (1986). Under this standard, summary judgment is designed to secure
the just, speedy, and inexpensive determination of ¢very action where appropriate. Celotex, 477
U8, at 327,

Once the moving party demonstrates the ahsence af a genuine issne of material fact, the
nonmoving party must show the existence of a genuine issue of material fact to avoid summary
judgment. Cuzze v. Univ. & Cnty, Coll, Sys. of Nev., 123 Nev. 598, 172 P3d 131, 134 (2007).
Nevada law no longer allows the nonmoving party to merely raise the “slightest doubt” about the
facts. Waod, 121 Nev, at 731, 121 P.3d at 1031, Thus, the nonmoving parly cannot merely
“build a case on the gossamer threads of whimsy, speculation, and conjecture.” fd. at 732, 121
P.3d at 1031 (quotation omitted). The nonmoving party must present geruine issues of materiul
fact to avoid summary judgment. Jd, 121 P.3d at 1031,

In the instant case, Plaintiff’s causes of action beyond those for Declaratory Relief and
Injunctive Refief are not sustainable under the undisputed factual scenario involved in this case.
It is wndisputed that Plaintiff did not pay any of the SPL amount demanded and licned by
Horizons, even the amounts it concedes it owes. As a result, Plaintiff has not suffered or incurred
any damages that could be recovered under the First, Second, Third, Fourth and Fifth Causes of
Action pleaded in Plaintiff’s Complaint. In sum, this is not a case seeking attorney’s foes and

Page 3 of 4
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costs for a slander of title. See Horgan v. Felton, 123 Nev, 577, 583-86, 170 P.3d 982 2007}

Further, the Court does not consider that the theories pleaded by Plaintiff have been shown to
involve genuine issues of material fact as to damages that are otherwise recoverable under those
causes of action.

* * *

Accordimgly, this Court hereby DENIES Plamtiff’s Motion for Summary Judgment and
GRANTS Defendant’s Countermotion for Summary Judgment in its entirety, This Chder is
without prejudice to Plaintiff’s effort to seek attorney’s fees and costs based upon whatever
statutery ot contracival premvise that may or may not be applicable.

IT IS SO ORDERED.

DATED this / S " day of April, 2012. /

DISTRICT COURT J DGE
!

Nicole I, Lovelockf Esq,
HOLLAND & HART uirp

94555 Hillwood Drive, Sccond Floor
Lus Vegas, Nevada 89134

" }
Ps\t;,i’ck J. Reiliv, El«Z’h

| Arorneys Jor Defendants Horizons At Seven Hills
Homeowners Association

Page 4 of 4
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JAMES R. ADAMS, ESQ. CLERK OF THE COURT
Nevada Ber No, 6874

ABBLY SAYYAR, E5Q.
Nevada Bar No. 9178
8010 W. Sahara Ave. Sujte 260
Las Vegas, Nevada 89117
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702) 838-36306 Fax
jamesi@iadamelawnevada. com

adamaslaw

Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC,
Pooy K. Premsrirut, Esq.
Nevada Bar No. 7141
520 8. Fourth Street, 2™ Floor
Las Vegas, NV 29101
(702% 384-5563
{702)-3835-1752 Fax
remsriniEbrow, com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
IKON HOLDINGS, LLC, a Nevada limited liability | C2%¢ 10t A-11-647850-C
company, Dept: No. 13
Plaintift,
Vi,

ORDER
HORIZONS AT SEVEN HILLS HOMEQWNERS

ASBOCIATION, and DOES 1 through 1} and ROE
ENTITIES 1 through 11 inclusive,

Defendant.

THIS MATTER having come before the Court on June 11, 2012, for hearing on Plaintiffs
Motion for Summary Judgment on Deelaratory Relief and on Defendant's Counter-Motion for
Summary Judgment. James R. Adarns, Bsq., of Adams Law Group, Lid., and Puoy X. Premsrinut,
Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the Plaintiff. Eric Hincklay, Esq., of
Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Esq., of Holland & Hari appeared on
hehalfof the Defendant. The Court, having considered the papers subsnitted in connection with such
item(s) and heard (he arguments made on behalf of the parties and then taken the matter under
advisement for further consideraticm; and for good cause appearing hereby rules:
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12 } Attorneys for Plaintiff
13 DISTRICT COURT
14 CLARK COUNTY, NEVADA
15 | [ IKON HOLDINGS, LLC, a Nevada limited liability | o3¢ o A-11-647830-C
16 |l | company, Dept: No. 13
(7 Plaintiff,

vs.

ORDER
18 I} HORIZONS AT SEVEN HILLS HOMEOWNERS
19 ASSOCIATION, and DOES 1 through 10 and ROE
: ENTITIES | through 10 inclusive,

20 Defendant.
21
7 THIS MATTER having come before the Court on June 11, 2012, {or hearing on Plaintiff's

R
[O¥]

Motion for Summary Judgment on Declaratory Relief and on Defendant's Covnter-Motion, for

)
o

Summary Judgment. James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy X. Premsrini,

.
i

Esq., of Puoy K. Premsriru, Bsq., Inc., appeared on hehalf of the Plaintiff. Eric Hinckley, Esq., of
Alverson, Taylor, Mortensen & Sanders and Pairick Reilly, Esq., of Holland & Hart appeared on

[\
~

behalf ofthe Defendant. The Court, having considered the papers submitted in connection with such

]
o0

item(s) and heard the arguments made on behaif of the parties and then taken the matter under

advisement for further consideration, and for good cause appearing heveby rules:
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WHEREAS, on 7/6/2003, Defendant, a Nevada homeowners® association, recorded in the
Clark County, Nevada, Recorder’s Office, the Declaration of Covenants Conditions & Restrictions
and Reservations of Easements for Horizon at Seven Hills Homeowners Association { “CC&RS™);
and ) :

WHFREAS, on 6/28/2010, Scoit M. Ludwig purchased APN 177-35-610-137 (the “Tnit”)
at a foreclosure auction of the prior ownet's first morlgage lender (“6/28/2010 Foreclosure
Auction™}; and

WHEREAS, the Unit is located with Defendant homeowners” association; and

WHEREAS, on 7/14/2010, Scott M. Ludwig transferred the Unit by quit claim deed to
Plaintift' (“Tkon Deed™); and

WHEREAS, on 9/30/2010 Defondant filed a Motioce of Delinquent Assessment Lien against
Plaintift and the Unit for $6,050.14 (“Notice of Delinquent Assessment Lien™); and

WIIEREAS, on 10/18/2010 Defendant sent Plaintiff a letter stating, “Per your request, (he
current balance for the above property is $6,287.94.7 (the “10/18/10 Collection Letter”); and

WHEREAS, pursuant to the spreadsheet of fees and custs attached to the 10/18/10 Collection
Letter, Defendant’s monthly asscssments were $190.00; and

WHEREAS, the Unit, being located within Defendant homeowners® association, is subject
1o MRS 116 (Commeoen Interest Ownership Uniform Act) and (he CCE&RS; and

WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Plaintifl'has asscred a claim of Tight against Delendant under NRS §116.3116 and Sections 7.8 and
7.9 of the Defendant’s CC&RS and Defendant has an interest in contesting said claim, the present
controversy is belween persons or entities whose interests are adverse, bolh parties seeking
declaratory relief have a legal inferest in the controversy (i.c., a legally protectible interest), and the
issueinvolved in the controversy (the meaning and application of NRS 116.3116 and of Seciions 7.8
and 7.9 of the CC&RS) is ripe for judicial determination as between the pasties. Kress v. Corey 65
Nev. 1, 189 £.24 352 (1948); and

b
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WHEREAS, Plaintiff and Defendant, the contesting parties hersto, are clearly adverse and
hold different views regarding (e meaning and applicability of Sections 7.8 and 7.9 of the CC&RS
in that Plaintiff maintains that Sections 7.8 and 7.9 of the CC&RS call for a limit on Defendant’s
pricritized portion of its homeowners’ association lien on Plaintiff's Unit to the extent of an annount
equal to 6 months of assessments (i.e., “The lien of the assessments, including interest and costs,
shall be subordinate to the lien of any First Mortgage upon the Unit (except to the extent of Annual
Assessments which would have become due in the absence of acecleration during the six (6) months
immediately preceding institution of an action to enforce the lien)™ and further maintains that
Sections 7.8 and 7.9 of the CC&RS do not viclate the statutory Hen limit as noted in NRE
116.3116(2) as the CC&RS call for 2 leszer amount for the prioritized portion of the lien than does
NRS 116.3116{(2). Conversely, Defendant maintains there are either two prioritized liens (one
contractual and one statutory) and/or that Sections 7.8 and 7.9 of Defendant’s CC&RS violate NRS
116.3116(2) in that Sections 7.8 and 7.9 call for alesser amount for the prioritized portion of the lien
than does NRS 116.3116(2) and, therefore, the prioritized portion of Defendant’s lien must equal
the greater amount as noted in NRS 116,31 (6(2); and

WHEREASR, Plaiatiffhas alegal interest in the controvorsy as it was Plaintiff"s money which
had been demanded by Defendant and it was Plaintiff’s Unit that had been the subject of a
homeowners® association assessment Hen by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of Sections 7.8 and 7.9
of the CC&RS in comjunction with NRS §116.3116 is ripe for detexmination in this case as the
present controversy 1s veal, it exists now, and it affects the parties hercte, and

WHEREAR, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of Sections 7.8 and 7.9 of the CC&RS in conjunction with NRS
§116,3116 would terminate some of the uncertainty and controversy giving rise to the present
proceeding; and .

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status or other legal relations are affected by Sections 7.8 and 7.9 of the CC&RS and they may,
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thers[ore, have determined by this Court any question of constraction or validity arising under said
Sections and obtain a declaration of rights, status or other legal relations thersunder; and

WHEREAS, regarding priority of homeowner association assessment liens, Section 7.8 and
7.9 of the CC&RS state the following:

Section 7.8  Mortgagee Protection. Notwithstanding all other
provisions hereof, no licn created under this Artlicle 7, nor the
cnforcement of any provision of this Declaration shall defeat or
render invalid the rights of the Beneficiary under any Recorded First
Deed of Trust encombering a Upit, made in good faith and for value;
provided that alter such Beneficiary or somne other Person oblains title
to such Unil by judicial foreclosure, other foreclosure, or exercise of
power of sale, such Unit shall remain subject to this Declaration and
the payment of all installments of assessments accruing subsequent
to the date such Beneficlary or other Person obtains title, subject to
the following, The lien of the assessments, inelnding interest and
eosts, fhall he subordinate to the lien of any First Moxtgage upon
ithe Unit{except to dhe.extent of Anneal Assessments whick wonld
have become due in the abhsence of acceleration during the six (6)
manths immediately preceding jpstitation of an action to enforee
the lien). The release or discharge of any lien for unpaid assessments
by reason of the foreclosure or exercise of power 0? sale by the First
Mortgapee shall notrelieve the prior Owner ofhis personal abligation
for the payment of such unpaig) Assessments.

Section 7.9  Priority of Assessment Lien. Recording of the
Declaration constitutes Record notice and porfection of a lien for
assessments. A lien for assessments, inchuding interest, cosis, and
attorneys' fees, as provided for herein, shall be prior to i other
liens and encumbrances on a Unit, except for:  (4) lions and
encumbrances Recorded before the Declaration was Recorded; (b a

tirst Mortgage Hecorded before the delinguency i the

asgessment songht to be enforced (except ta the extent of Annzal

ssessments which would have become due in the abscence of
acceleration during the six (6} months immedlateliz preceding
Institution of an action fo enforce the lien), and (¢) liens for real
estate taxes and other governmental charges, and is otherwise subject
to NRS § 116.3116. The sale or transfer of any Unit shall not aflect
an assessment lien, However, subject to foregoing provision of this
Section 7.9, the sale or transfer of any Unit pursuant to judicial ar
non-judicial foreclosure of a First Mortgage shall extinguish the lien
of such asscssment as to payments which became due prior to such
sale or fransfer. No sale or transfer shall relieve such Unit from len
rights for any assessments which thereafter become due. Where the
Bengcficiary of a First Mortgage of Record or other purchaser of
a Unit ebtains title pursuant to_a fudicial or nenjudicial
foxreclogure or "deed in Jieu thereof,” the Person who obtains titfle
and his or her suceessors and assigns shall not be lisble for the
share ofthe Common Expenses or assessments by the Association
chargeable to snch Unit which becsme due prior fo_the
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acquisition of dtfe to such Unit by such Person (gxcept to the

extent of Annual Assessments which would have become due jin
ihe abzence of acecleration during the six (6) months imincdiately
preceding institution of an action v enforce the lien). Such
ynpaid share of Commaon_Expenses and assessments shall he
deemced to_become expenses collectible from ali of the Units,

including the Unit belgnging to such Person and his_or her
successors and assigns.

WHEREAS, the Court is persvaded that Plaintiff's position is correet relative to the

component and ceiling issues contained in its Motion relating to Sections 7.8 and 7.9 of the CC&RE

in that pursnant to said Sections, Defendant’s prioritized pottion of its lien may include assessments

and “... interest, costs, and attorneys' fees...” but, pursuant to Sections 7.8 and 7.9 of the CC&RS,
is only prior to the first mortgage holder, “... to the extent of Annual Assessments which would have
become due in the absence of acceleration during the six (6) months immediately preceding
institution of an action to enforce the lien, ...

THE COURT, THEREFORE, DECLARES, ORDERS, ADIUDGES AND DECREES as
fallows:

1, Defendant’s Counter-Motion for Summary Judgment is DENIED and Plaintiffs Motion for
Partia] Summary Fodgment on Declaratory Relief is GRANTED IN PART to the extent that
it seeks the following declarations:

Defendant, in contravention of Nevada Revised Statutes §116.3116,
has unlawfully demanded [rom Plaintiff amounts in excess of the
Super Priority Lien to which it has nho legal entitlement,
Pursnant to 3cetions 7.8 and 7.9 of the Defendant’s CC&RS,
Drefendant’s Hen was junior to the Arst securily interest of the Unit’s
first mottgage lender except for a certain, limited and specified
ortion of the lien as defined in Sections 7.8 and 7.9 of the CC&RS
E)i.e., an amnourd equal 1o § wonths of assessments,) and
Defendant, in contravention of Sections 7.8 and 7.9 of the
Defendant’s CC&RS has improperly demanded monies from Plaintiff
in order to satisfy Defendanf's claimed liens or demands which
exceeded a figure equaling 6 months of assessments, thereby
violating the CC&RS.

2. NRS 116.3116(1) states what can be the subject of a homeowners’ association’s general

assessment lien on a unit and NRS 116.3116(2) stales what the statutory Hmily are to the

prioritized portion of the assessment lien, i.e., that portion of 2 homeowners® association’s
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lien which, aller the foreclosure ofa unil’s first trust deed holder, is superior to the first trust
deed as a matter of aw (See Order entered January 19, 2012).
Ahomeowners’ association’s lien against a unit located within its association is contractual ly
craated, peffected and noticed by the recording of the CC&RS (Sce NRS 116.3116(4).
To the extent that provisicns of CC&RS call for a lesser amount for the prioritized portion
afthe assessmenl Hen than does NRS 116.3116(2), the lesser amount shall be utilized as the
prioritized portion of the Jien.
NRE 116.1206 states:
NRS3 116.1206 Provigions of governing documents in violation of
chapter deemed to conform with chapler by operation of law,
procedure for certain amendments to govermning documents,
1. Any provision contained in a declaration, bylaw or other
govermning docurnent of a common-interesi community Lthal violates
the provisions of this chapter:
(4) Shall be decmoed to conform with those provisions by
operation ol law, and any such declaration, bylaw or other govemning
document is not required to be amended to conform to those
provisions.
(b) Ts superseded by the provisions of this chapter, regardless of
whether the provision contained in the declaration, bylaw or other
poverning document became effective before the enactment of the
provision of his chapter that is being violated.
Defendant maintains that NRS 116.3116(2) and Sections 7.8 and 7.9 arc conceptuaily
separate and, in effect, create two separate liens. The Court disagrees. There 1s but a single
lien which is created, perfected and noticed by the recording of the CC&RS (See NRS
116.3116{4)).
The Court further disagress with Defendant’s position that the provisions of NRS 116.1206
are to the effect that lesser amounts for the prioritized portion of the Defendant’s lien which
15 called for by the CC&RS (Sectivns 7.8 and 7.9) are automatically elevated to the limits
provided for by NRS 116.3116(2) if such lesser amounts are inconsistent with what is
permitted by NRS 116.3116(2). The Court disagrees hecanse the Jangunage of subsection (1)

of NRS 116.1206 refers to any provision in the CC&RS that " ... yielates the provisions of
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this chapter ...." 'The Couit determines that the language in Defendant’s CC&RS (Section
7.8 and 7.9) which calls for a lesser amount for the prioritized portion of the lien than docs
NRS 116.3116(2) does not “viclate” the statutory prioritized lien limit as provided for in
NRS 116.3116(2) because the amounts called for in the CC&RS do not excoed the Timit
called for by NRS 116.3116(2), but in fact are within the limit. Thus, the amount of the
prioritized portion of ahomeowners” association’s lien as called for in CC&RS does not need
to rise to the maximum level as noted in NRS 116.3116(2), as a lesser amount as called for
in the CC&RS does mot “violate™ NRS 116.3116(2).

While the Courthas ruled that interest, costs and other fees may be included in the privitized
portion of the lien as long as the priortitized portion of the lien does not exceed an amount

e

eyual to 6 onths of assesstnents us noted in Section 7.8 and 7.9 ufthe CC&RS, at this timer

however, the Court is not extending its declaratory relief ruling to the specific monetary
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DISTRICT COURT
CLARK COUNTY, NEVADA

J:K_(_)N_ HOTDINGS, LLC, a Nevada limited liability Cuse No: A-11-647850-C

compary,

Dept: No. 13
Plaintift,

vs.

HORIZONS AT SEVEN HILLS HOMEOWNERS FINAL JUDGMENT
ASSOCIATION, and DOES 1 through 10 and ROE
ENTILTIES 1 through 10 inclusive,

Defendant.

This matter came before the Court for trial on March 12, 2013 at 9:00 am. James R.
Adams, [sq., of Adams Law Group, Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut,
Esq., Inc., appeared on behall of the Plamtiff. Tric Hinckley, Isq., and Kurt Bonds, Esq., of
Alverson, Taylor, Mortensen & Sanders, and Patrick Reilly, Esq., of Holland &Hart, LLP appeared
on behalf of the Defendant. The Honorable Court, having considered the matter, for good causc

appearing hereby enters judgment and finds as follows:

FCRWVED
MAR 27 W03
s COURT DEPT# 13
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WHEREAS, Plaintiff purchased certain real estate in a common interest community as an.

mvestment property at the nonjudicial foreclosure auction of the property’s first trust deed holder,

and

WHEREAS, the primary issue in this case was what was the amount of Defendant’s “super
priority” lien against Plaintifl"s property which survived the foreclosure of the property’s first trust
deed holder pursuant to WNRS 116.3116(2} and Delendant’s covenants, conditions and restrictions
(“CC&RS™); and

WHIERIEAS, it was the position of Plamntiff that the amrount of such Hen which survived the
foreclosure of the property’s first trust deed holder did not exceed a figure cqualing 6 months of
Delendant’s monthly assessmenls based upon its periodic budget and as provided in Section 7.8 and
7.9 of Defendant’s CC&RS; and

WHEREAS, it was the also the position of Plaintiff that regardless of the CC&RS, the
amount of Defendant’s lien that survived the foreclosurc of the property’s first trust deed holder did
not exceed a figure equaling 9 months of Defendant’s monthly assessments based upon its periodic
budget as provided in NRS 116.3116(2); and

WHEREAS, 1t was the position of the Defendant that the amount of Dcfendant's licn that

e Dl e et YEC ok, o The R in g
6 or 9 months of assessmentsy’ Foried : “.1 o c{-/uj i¢ defined with Y"%ar‘f 4 e W"f‘“’“’ el
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WHEREAS, the Court has a?e?tdgf eteﬂm eé findings nmacﬁjgﬁ ‘cdnichistons oﬁ?m%é f

survived the foreclosure of the %eﬁy 8 {irst trust deed holder was not limited to a figure equaling

a result of 3 prior summary judgment orders entered by the Court which are attached hereto and
incorporated and restated herein (Ex. 1, “1/19/2012 Order™) (Ex. 2, “4/16/2012 Order”™) (EX. 3,
“7/20/2012 Order™); and

WHEREASR, it has been stipulated by all counsel that $1,140.00 (a figure equalting 6 months
of’ assessments) has been tendered by Plaintiff and received by Defendant as that is the amount
Plamtift alleges was due and owning under provisions contained in Defendant’s CC&RS, said

amount being in conformance with this Court’s 7/20/2012 Order (the “Payment”); and




o v O =\ T V. R

WHERFEAS, Detendant has siipulated! to record a “Release of Notice of Delinquent
Assessment Lien™ which now renders moot Plaintitt"s sole remaining cause of action for injunctive
relief;

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as
[ollows:

All claims and issues in this matter have now been fully adjudicated as evidenced by the
above findings, and by the findings and conclusions contained in the 1/19/2012 Order, Lhe
4/16/2012 Order and the 7/20/2012 Order, and by the Payment, said amount being in conformance
with this Court’s 7/20/2012 Order. Tinal judgment is hereby entered in this matter pursuant to the

findings stated above, and pursuant to the findings of fact and conclusions of Jaw contained in the

1/19/2012 Order, the 4/16/2012 Order and the 7/20/5012 Order which are hereby incorporated and

restated herein.

IT IS SO ADJUDGED. (_ . /Z /% / / /j

[BIR TR RI("/! COUR (v yj(rh /I)ate

Subfmttcd by /

,»* e r‘}f :
JAMES K. ADAMS, ESQ.
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, L'TD.
R010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117
Tel: 702-838-7200
Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintift

'Defendant stipulated to record the “Release of Notice of Delinquent Assessment Lien”
solely to eliminate the need for this Court to issue a permanent injunction. Defendant advised at
tnal that it Tully intends Lo appeal this Courl’s summary judgment orders upon the entry of this
final judgment. Accordingly, its recordation of said Relcase docs not constitute any kind of
waiver of its substantive arguments for appellate purposes.

3
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(702)-385-1752 Fax

ppremsrirut(@brownlawlv.com
Attorneys for Plaintitf

Approved:

Not Approved
Kwrt Bonds, Esq.
Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.
Las Vegas, NV 89117-1401
Office: 702.384.7000
Fax: 702.385.7000
Kbondst@AlversonTaylor.com
Attorneys for Defendant

Approved.

Not Approved
Patrick Reilly, Hsq.
ITolland & ITart LLI
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
www.hollandhart.com
Tclephone (702) 222-2542
Facsimile (702) 669-4650
Attorneys for Defendant
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited liability
company,

Plaintiff,
Vs,

HORIZONS AT SEVEN HILLS HOMEQOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclustve,

Defendant.

Case No: A-11-647850-C
Dept: No. 13

ORDER

This matter came before the Court on December 12, 2011 at 9:00 a.m., upon the Plaintiff’s

Motion for Summary Judgment on Claim of Declaratory Relief and Defendant’s Counter Motion for

Summary Judgment ot Claim of Declaratory Relief. Jumes R. Adams, Esq., of Adams Law Group,

Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsnirut, Esq., Inc., appeared on behalf of the

Plaintiff. Eric Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on behalf of the

Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and

for good cause appearing hereby rules:
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WIEREAS, the Court has determined that a justiciable controversy cxists in this matter as
Plaintiff has asserted a claim of right under NRS §116.3116 (the “Super Priority Lien” statuite)
against Defendant and Defendant has an interest in contesting said claim, the prescnt controversy
iz between persons or entities whose interests are adverse, both parties seeking declaratory relief
have a legal interest in the controversy (i.e., a legally protectible interest), and the issue involved in
the controversy {(the meaning of NRS 116.3116) is ripe for judicial determination as between the
parties. Kress v. Corey 63 Nev, 1, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.3116 (inctuding whether
Defendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WHEREAS Plaintiff has a legal interest in the controversy as it was Plaintiff’s money which
had been demanded by Defendant and it was Plaintiff’s property that had been the subject of a
homeowners’ association statutory lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for determination in this case as the present controversy is real, it exists now, and it affects the
parties hereto; and

WIHEREAS, therefore, the Court finds that issulng a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise 10 the present proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are partics whose rights,
status or other legal relations are atfected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS §116.3116 and
obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, the Court is persuaded that Plaintiff's position is comrect relative to the
components of the Super Priority Lien (exterior repair costs and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiff's position
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concerning the need for a civil action to trigger a homeowners’ association’s entitlement to the Super

Priority Lien.

THE COURT, THEREFORE, DECLARES, ORDERS, ADIUDGES AND DECRLEES as

follows:

1.

Plaintiff’s Motion for Partial Summary Judgment on Declaratory Relief is granted in
part and Defendant’s Motion for Summary Judgment on Deelaratory Reliefis granted
in part.

NRS §116.3116 is a statute which creates for the benefit of Nevada homeowners’
associations a general statutory lien against a homeowner’s unit for (a) any
consiruction penally that is imposed against the unit's owner pursuant to NRS
§116.3103085, (h) any assessment levied against that unit, and (¢) any fines imposed
against the unit's owner from the time the construction penally, asscssment or fine
becomes due (the “General Statutory Lien”). The homeowners’ associations’
General Statutory Lien is noticed and perfected by the recording of the associations’
declaration and, pursnant to NRS §116.3116(4), no further recordation of any claim
of lien for assessment is required.

Pursuant to NRS §116.3116(2), the homeowners’ association’s General Statutory
Lien is junior lo a [irst securily interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent (*First Security Interest™)
except for a portion of the homeowners’ association’s General Statutory Lien which
remains supetior to the First Security Interest (the “Super Priority Lien™).

Unless an association’s declaration otherwise provides, any penalties, fees, charges,
late charges, fines and interest charged pursuant to NRS 116.3102(1)() to (),
inclusive, are enforceable in the same manner as assessments are enforceable under
NRS §116.3116. Thus, while such penalties, lees, charges, late charges, fines and

interest are not actual “assessments,” they may be enforced in the same manner as
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assessmenis are enforced, i.c., by inclusion in the association’s General Statutory
Lien against the vnit,

[lomeowners’ associations, therefore, have a Super Priority Lien which has prdority
over the First Security Interest on a homeowners’ unit. However, the Super Priority
Lien amount is not without limits and NRS §116.3116 is clear that the amount of the
Super Priority Lien (which is that portion of a homeowners’ associations’ General
Statutory Lien which retaing priority status over the First Security Interest) is limited
“to the extent” of those asscssments for common cxpenscs based upon the
association’s adopted periodic budget that would have become due in the 9 month
period inumediately preceding an association’s institution of an action to enforce its
General Statutory Lien (which is 9 months of regular assessments} and “to the extent
of” external repair costs pursuant to NRS §116.310312,

The base assessment figure used in the calculation of the Super Priority Lien is the
unit’s un-accelerated, monthly assessment figure for association common expenses
which is wholly determined by the homeowners association’s “periodic budget,” as
adopted by the association, and not determined by any other document or statute,
Thus, the phrase contained inNRS §116.3116(2) which states, “... to the extent of the
assessments for common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become duc inthe absence
of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien,..” means a maximum figure equaling 9 times the association’s
regular, monthly (not annual) assessments. 1f assessments are paid quarterly, then 3
quarters of assessments (i.e., 9 months) would equal the Super Priority Lien, plus
external repair costs pursuant to NRS §116.310312,

The words “to the extent of” contained in NRS §116.3116(2) mean “no more than,”
which clearly indicates a maximuom figure or a cap on the Super Priority Lien which

cannotl be exceeded.
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IT IS SO ORDERED. 7 .

Nemda Bar No. 6874
ASBSLY SAYYAR, ESQ.

Thus, while assessments, penalties, fees, charges, late charges, fines and interest may
be included within the Super Priority Lien, in no cvent can the total amount of the
Super Priority Lien exceed an amount equaling 9 times the homeowners’
association’s regular monthly asscssment amount to unit owners for common
expenses based on the periodic budget which would have become due immediately
preceding the associalion’s institution of an action to enforce the licn, plus external
repair costs pursuant to NRS 116.310312.

Further, if regulations adopled by the Federal Ilome Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of priority for the
lien (i.e., shotter than 9 months of regular assessments,) the shorter period shall be
used in the calculation of the Super Priority Lien, except that notwithstanding the
provisions of the rcgulations, that shorter period used in the calculation of the Super
Priority Lien must not be iess than the 6 months immediately preceding institution

e
of an action to enforce the licn.
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Nevada Bar No. 9178

ADAMS LAW GROQUP, LTD.
8330 W. Sahara Ave., Suite 290
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada.com
assly(@adamslawnevada.com

x

Attorneys for Plaintiff

PUOY K, PREMSRIRUT, ESQ., INC,
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 8. Fourth Street, 2™ Floor

Las Vegas, NV 89101

702) 384-5563

E702%—385r1 752 Fax
ppremsrirut@brownlawly.com
Attorneys for Plaintiff

Approved:
L7 APFrsve

Eric Hinckley, Esq.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Office: 702.384.7000

Fax: 702.385.7000
EhincklevidAlversonlaylor.com

Attorney for Defendant
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Kurt R. Bonds, Eaq.

Nevada Bar No. 6228

Eric W. Hinckley, Esq.

Nevada Bar No. 12398

ALVERSON, TAYI]L.OR, MORTENSEN
& SANDERS

7401 W, Charleston Boulevard

Las Vegas, NV 82117

(702) 384-7000

Patrick I. Reilly, Esq.

Nevada Bar No. 6103

Nicole E. Lovelock, Esq,

Nevada Bar No. 1187

TTOLLAND & HART LLe

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: preillyeohollandhact.com
nelovelockahallandhart.com

Attorneys for Defendants Horizons At Seven Hills

Homeowners Association

Electronically Filed
04/16/2012 01:12:29 PM

A b

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

[KON HOLDINGS, LLC, a Nevada limited
lability company,

Flaintiff,
V8.
HORIZONS AT SEVEN HILLS
HOMEOWNERS ASSOCIATION; and DOES

1 through 10; and ROE ENTITIES 1 through
10 inclusive,

Detfendants.

|

Cage No. : A-11-647850-B
Dept. No.: X1H

ORDER DENYING PLAINTIFF’S
MOTION FOR SUMMARY JUDGMENT

ORDER GRANTING DEFENDANT'S
COUNTERMOTION TFOR SUMMARY
JUDGMENT

Hearing Date: March 12, 2012

Tearing Time: 9:00 aan.

This matter came before the Court on March 12, 2312, for hearing on Plaintiff"s Motion

for Summary Judgment and on Defendant’s Countermotion for Summary Judgment, James R.

Adams, Esq. of the Adams Law Group and Puoy Premsrirut, Esqg. of the law firm of Brown,

Brown & Premsrirut appeared on behalf of Plaintiff Ikon Holdings, LLC (“Ikon™). Patrick J.
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Reilly, Esq. of the law (irm of Holland & Hart LLP and Eric W. Hinckley, Esqg. of the law firm
of Alverson, Taylor, Mortensen, and Sanders appeared on behalf of Defendant Horizons al Seven
Hills Homcowners Association (“Horizons™). After carcfully considering the briefs and
argarnents of counsel, this Court makes the following findings of fact and conclusions of taw:
I.
FINDINGS OF FACT

1. On or around June 28, 2010, Scott L.udwig purchased certain real property located
at 950 Seven Hills Dnive, Suite 1411, Henderson, Nevada 89052 (the “Property™) at a foreclosure
sale conducted by the holder of a first deed of trust against the Property.

2. The Property is located within Horizons.

3. Horizons had previously recorded a Notice of Delinquent Assessment Lien on
June 17, 2009 and a Notice of Default and Election to Sell Under Bomeowners Association Lien
on August 4, 2009, Both of these recordings cccurred prior to the loreclosure sale, in the amount
of $4,289.50, with the amount of the lien to increase until the amount became current,

4. Shortly after the foreclosure sale, on July 14, 2010, Mr, Ludwig transferred title
of the Property to Tkon. .

5. On or around September 30, 20110, Horizons recorded another Notice of
Delinquent Assessment Lien {“Lien”) against the Property.

6. Ikon disputed and did not pay any of the amounts demanded by Horizons.

7. Ikon did not begin making payments to Horizons until May 2011 when it began
making regular monthly assessments to the Property.

3. Tt is undisputed that, as of the date of the hearing, Ikon had not paid any amount
owed,

Ii.
CONCLUSIONS OF LAW

‘I'he Nevada Rules of Civil Procedure provide, in pertinent part, as follows:

A party against whom a c¢laim . . . is sought may, at any
time, move with or without supporting affidavits for a
summary judgment in the party's favor as to ail or any pari

Page 2 of 4
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] thereof . . . the judgment sought shall be rendered forthwith
if the pleadings, depositions, answers to interrogatories, and

2 admussions on file, together with the affidavits, if any, show
that there is no gemune issue as to any material fact and
3 that the moving parly is entitled to a judgment as a matter
of law,
4
5 || NRCP 56. Summary judgment must be granted “if the pleadings, depositions, answers {o
6 | interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
7 | genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
& tof law.” NRCP 56(c). In Waed v. Safeway, Inc., 121 Nev. 724, 731, 121, P34 1026, 1031
9 || (2005}, the Nevada Supreme Court embraced the summary judgment standard set forth in sentinal
10 {| United States Supreme Court cases such as Anderson v. Liberty Lobby, Inc., 477 1).8, 242

11 | (1986), Celotex Corp. v. Catverr, 477 U.8. 317 (1986), and Marsushita Elec. Indus. Co. v. Zenith
12 || Radio Corp., 475 U.S. 574 (1986). Under this standard, summary judgment is designed to secure
13 i the just, speedy, and inexpensive delermination of every aciton where appropriate.  Celotex, 477
14 U8, at 327,

15 Once the moving party demonstrates the abscnce of a genuine issue of material fact, the

Hart LLP

16 || nonmoving party must show the existence of a genuine issue of material fact to avoid summary

17 ljudgment. Cuzze v. Univ. & Cwfy, Cofl. Sys. of Nev., 123 Nev, 508, 172 P.3d 131, 134 (2007).

Helland &
9535 Hillwood Drtve, $2cond Floor

Las Vegas, Nevada 83134
Phone: (702) 663-4600 + Fax: {702) 6694630

18 || Nevada law no longer allows the nonmoving party to merely raise the “slightest doubt” about the
19 [ facts. Woeod, |2] Nev. at 731, 121 P.3d at 1031, Thus, the nonmoving party cannot merely
20 I “build a case on the gossamer threads of whimsy, speculation, and conjecture.” Id. at 732, 121
21 §P.3d at 1031 (quotation omitled}. The nonmoving parly must present genuine issucs of material
22 || fact to avoid summary judgment. T, 121 P.3d at 1031,

23 In the instant case, Plaintiff’s causes of action beyoud those for Declaratory Relicl and
24 f Injunctive Relicf are not sustainable under the undisputed factual scenario involved in this casc.
25 || It is undisputed that Plaintiff did not pay any of the SPL amount demanded and licned by
26 H Horizons, even the amounts it concedes it owes. As a result, Plaintiff has not suffered or incurred
27 [|any damages that could be recovered under the First, Second, Third, Fourth and Fifth Causes of
28 HAction pleaded in Plaintiff’s Complaint. In sum, this is not a case seeking attorney’s fees and

Page 3 of 4
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| {f costs for a slander of title. See Horgan v. Felton, 123 Nev. 577, 583-86, 170 P.3d 982 (2007).

2 I Purther, the Court does not consider that the theories pleaded by Plaintiff have been shown to
3 finvolve genuine issues of mnaterial fact as to damages that are otherwise recoverable under those
4 { causes of aclion.

5 * * *

6 Accordingly, this Court hereby DENIES Plaintiff’s Motion for Summary Judgment and
7 | GRANTS Defendant’s Countermotion for Summary Judgment in its entirety. This Order is
8 || without prejudice to Plaintiff’s effort to seek aftormey’s fees and costs based upon whatever
9 || statutory or contractual premiise that may or may not be applicable.
10 1118 SO ORDERED.
11 ADATEDtMsif!}g;qumﬂ,ﬁnz. /?

12 S }7 A
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- ‘?f DISTRICT COURT TADGE
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w2 18 || Pamick J. Reilly, Fsg
Y Nicole E. Lovelock{ Esq.
£ 19 || HOLLAND & HART wip
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9555 Hillwood Drive, Sccond Tloor
20 || Las Vegas, Nevada 89134

21 | Arrorneys for Defendants Horizons At Seven Hills
Homeowners Association

22
23
24
25
26
27

28
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ADAMS LAW GROUP, LTD. % }

JAMES R. ADAMS, ESQQ. CLERK OF THE COURT
Nevada Bar No, 6874

ASSLY SAYYAR, E8Q.
Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
(702) 838-7200

{702) 838-3636 Fax
james{diadamslawnevada com
assly(@adamslawnevada.com
Attomeys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premstirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702}-385-1752 Fax

ppremsrirut@brownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
IKON HOLDINGS, LLC, & Nevada limited liability | c25¢ No: A-11-647850-C
company, Dept: No. 13
Maintiff,
Vs ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

THIS MATTER having come before the Court on June 11, 2012, for hearing on Plaintiff's
Motion for Summaty Judgment on Declaratory Relief and on Defendant's Counter-Motion for
Summary Judgment. James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy ¥. Premsrirut,
Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., of
Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Esq., of Holland & Hart appeared on
behalf of the Defendant. The Court, having considered the papers submitted in connection with such
item(s) and heard the arguments made on behalf of the parties and then taken the matter under

advisement for further considcration, and for good cause appearing hereby rules:
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ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ).
Nevada Bar No, 9178

3010 W, Sahara Ave. Suite 260
Las Vegas, Nevada 80117
(702) 838-7200

(702) 8383636 Fax
james(adamslawnevada.com
assly@adarnslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirat, Esq.

Nevada Bar No. 7141

520 8. Fourth Street, 2™ Floor

I.as Vegas, NV 89101

(702) 384-55G3

(702)-385-1752 Fax
ppremsrirutiabrownlawlv.com
Attomeys for Plaintiff

DISTRICT COURT
CLARK COLUNTY, NEVADA

company,

Plaintifl]
V8.

ENTITIES 1 through 10 inclusive,

Detendant.

TKON HOLDINGS, LLC, a Nevada limited liability

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES | through 10 and ROE

Case No: A-11-047850-C
Dept: No. 13

ORDER

THIS MATTER having come before the Court on June 11, 2012, for hearing on Plaintiff's
Motion for Summary Judgment on Decclaratory Relicf and on Defendant's Counter-Motion for
Summary Judgment. James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy K. Premsrirut,
Esq., of Puoy K. Premsrirul, Esq., Inc., appeared on behalf of the Plainiiff. Hric Hinckley, Esq., of
Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Esq., of Holland & Iart appeared on
behalf ofthe Defendant. The Court, having considered the papers submitted in conneetion with such
item{s) and heard the arguments made on behalf of the parties and then taken the matter under

advisement tor further consideration, and for good cause appearing hereby rules:
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WIIBRTEAR, on 7/6/2005, Defendant, a Nevada homeowners’ association, recorded in the
Clark County, Nevada, Recorder’s Office, the Declaration of Covenants Conditions & Restrictions
and Reservations of Easements for Horizon at Seven Hills Homeowners Association { “CC&RS™);
and

WIIEREAS, on 6/28/2010, Scott M. Ludwig purchased APN 177-35-610-137 (the “Unit™)
at a foreclosure auction of the prior owner’s first mortgage lender (“6/28/2010 Foreclosure
Auction™); and

WHEREAS, the Unit is located with Defendant homeowners’ association; and

WHEREAS, on 7/14/2010, Scott M. Ludwig transferred the Unit by quit claim deed to
Plaintift (“Tkon Deed™); and

WHEREAS, on 9/30/2010 Defendant filed a Notice of Delinquent Assessment Lien against
Plaintiff and the Unit for $6,050.14 (“Nolice of Delinquent Assessment Lien™); and

WHEREAS, on 10/18/2010 Defendant sent Plaintiff a letter stating, “Per your request, the
current balance for the above property is $6,287.94.” (the “10/18/10 Collection Letter’); and

WHEREAS, pursuant lo the spreadsheet of fees and costs attached 1o the 10/18/10 Collection
Letter, Defendant’s monthly asscssments were $190.00; and

WHEREAS, the I;Init, being located within Defendant homeowners’ association, is subject
to NRS 116 (Common Interest Ownership Uniform Act) and the CC&RS; and

WIIERTAS, (he Court has deterrmined (hal 4 justiciable conlroversy exists i this malter as
Plaintiff has asserted a claim of right against Defendant under NRS §116.3116 and Sections 7.8 and
7.9 of the Defendant’s CC&RS and Defendant has an interest in contesting said claim, the present
conlroversy is belween persons or enfilies whose inleresls are adverse, bolh parlies secking
declaratory relicl have a legal interest in the conlroversy (i.c., a legally prolectible interest), and the
issue involved in the controversy (the meaning and application of NRS 116.3116 and of Sections 7.8
and 7.9 of the CC&RRS) is ripe for judicial determination as between the parties, Kress v. Corey 65

Nev. 1, 189 P.2d 352 (1945); and
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WITEREAS, Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different vicws regarding the meaning and applicability of Sections 7.8 and 7.9 of the CC&RS
in that Plaintiff maintains that Sections 7.8 and 7.9 of the CC&RS call for a limit on Defend ant’s
prioritized portion of its homeowners’ association lien on Plaintiff s {Tnit to the extent of an amount
equal to 6 months of assessments (i.e., “The lien of the assessments, including interest und costs,
shall be subordinate to the licn of any First Mortgage upon the Unit (cxcept to the extent of Annual
Assessments which would have become due in the absence of acceleration during the six (6) months
immediately preceding institution of an action to enforce the lieny”) and further maintains that
Sections 7.8 and 7.9 of the CC&RS do not violate the stalutory Hen himit as noled i NRS
116.3116(2) as the CC&RS call for a lesser amount for the prioritized portion of the licn than docs
NRS 116.3116(2). Conversely, Defendant maintains there are either two prioritized liens (one
contractual and one statulory) and/or that Sections 7.8 and 7.9 of Defendant’s CC&RS violate NRS
116.3116(2) in that Sections 7.8 and 7.9 call for a lesser smount for the prioritized portion of the lien
than does NRS 116.3116(2) and, therefore, the prioritized portion of Defendant’s lien must equal
the greater amount as noted in NRS 116.3116(2}; and

WHERLEAS, Plainti{Thas 4 legal interest in the controversy as it was Plaintiff’ s mmoney which
had been demanded by Dcefendant and it was Plaintiffs Unit that had been the subject of a
homeowners’ association assessment lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of Sections 7.8 and 7.9
of the CC&RS in comjunction with WRS §116.3116 iz ripe for deiennination in this case as the
present controversy is rcal, it cxists now, and it affccts the partics hercto; and

WIHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of Sections 7.8 and 7.9 of the CC&RS in conjunction with NRS
§116.3116 would terminate some of the uncertainty and conlroversy giving rse lo the present
procceding; and

WHEREAS, pursuant to NRS §30.040 Plaintift and Defendant are parties whose rights,

status or olher legal relations are afllected by Sections 7.8 and 7.9 of the CC&RS and they may,
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therefore, have determined by this Court any question of construction or validity arising under said
Sections and obtain a declaration of ripghts, status or other legal relations thereunder; and

WHEREAS, regarding priority of homeowner association agsessment liens, Section 7.8 and
7.9 of the CC&RS state the following:

Section 7.8 Mortgagee Protection. Notwithstanding all other
provisions hereof, no lien created under this Article 7, nor the
enforcement of any provision of this Declaration shall defeat or
render invalid the rights of the Benceficiary under any Recorded Fivst
Deed of Trust encumbering a Tnit, made m good faith and for value;
provided that after such Beneficiary or some other Person obtains title
to such Unit by judicial foreclosure, olther foreclosure, or exercise of
power of sale, such TInit shall remain subject to this Declaration and
the payment of all installments of assessments accruing subsequent
to the dale such Beneficiary or other Person obtains litle, subject to
the following. The lien of the assessments, including interest and
cosis, shall be subordinate to the licn of any First Morteage upon
the Unit{exceptto the extent of Annnal Assessments which wonld
have becomg due in the absence of acecleration during the six (6)
months immediately preceding institution of an action to enforce
the lien). The release or discharge of any lien for unpaid assessments
by reason of the foreclosure or exercise of power of sale by the First
Mortgagee shall notrelieve the prior Owner of his personal obligation
for the payment of such unpaid assessments.

Section 7.9 Priority of Assessment Lien. Recording of the
Declaration constitutes Record notice and perfection of a lien for
assessments. A lien for assessments, including interest, costs. and
attorneys' fees, as provided for herein, shall be prior to all other
liens and encumbrances on a Unit, excepl [or: (a) liens and
encumbrances Recorded before the Declaration was Recorded; (b a
first Morteage Recorded before the delinquency of the
assessment sought to be enforced (except to the extent of Annual
Assessments which would have become due in the absence of
acceleration duringe the six (6) months immediately preceding
institation of an action io enforce the lien), and (¢} liens [or real
estate taxes and other governmental charges, and is otherwise subject
to NRS § 116.3116. The sale or transfer of any Unit shall not allect
an assessment lien. However, subject to foregoing provision of this
Section 7.9, the sale or transfer of any Unit pursuant to judicial or
non-judicial foreelosure of a First Murtgage shall extingush the lien
of such assessment as to pavments which hecame due prior to such
sale or transfer. No sale or transfer shall relieve such Unit from lien
rights for any assessmments which thereafter become due. Where the
Beneficiary of a First Mortgape of Record or other purchaser of
a Unit obtains title pursuant to_a judicial or nonjudicial
foreclosure or "deed in lieu thereof,” the Person who obtains title
and his or her successors and assigns shall not be liable for the
share of the Common Expenses or assessments by the Association
chargeable to such Unit which became due prior to the




acquisition of title to such Unit by such Person {(except to the
extent of Annual Assessments which would have become due in
the absence of acceleration during the six (6) months immediately
preceding institution of an action o enforce the lien). Such
unpaid share of Common Expenses and assessments shall
deemed to become expenses colleetible from all of the Units,
including the Unit belonging to such Person and his or her
successors and assigns.

WHEREAS, the Court is persuaded that Plaintitf's position is correct relative to the
commponent and ceiling issues contained in its Motion relating to Sections 7.8 and 7.9 ofthe CC&RS
in that pursuant to said Sections, Defendant’s prioritized portion of its lien may include assessments
and “... interest, costs, and attorneys’ fees...” but, pursuant to Sections 7.8 and 7.9 of the CC&RS,
is only prior to the first mortgage holder, “... to the extent of Annual Assessments which would have
become due in the absence of acceleration during the six (6) months immediately preceding
institution of an action to enforce the lien....”

THE COURT, THEREFQRE, DECLARES, ORDERS, ALWUDGES AND DECREES as
follows:

1. Defendunt’s Counter-Motion for Summary Judgment is DENIED and Plaintiffs Motion for
Partial Summary Judgment on Declaratory Reliefis GRANTED IN PART to the extent that
it seeks the following declarations:

Deflendant, in confravention o[ Nevada Revised Stalules §116.3116,
has unlawfully demanded from Plaintiff’ amounts in excess of the
Super Priority Licn to which it has no legal entitlement.
Pursuant {o Sections 7.8 and 7.9 of the Defendant’s CC&RS,
Defendant’s lien was junior to the frst sceurily interest ol the Unit’s
first mortgage lender except for a certain, Hmited and specified
ortion of the lien as defined in Sections 7.8 and 7.9 of the CC&RS
Fi.c., an atnount equal to 6 moenlhs of ussessments,) and
Defendant, 1 contravention of Sections 7.8 and 7.2 of the
Defendant’s CC&RS has improperly demanded monies from Plaintiff
in order to satisfy Defendanf's claimed liens or demands which
exceeded a figure equaling 6 months of assessments, thereby
violating the CC&RS.
2. NRS 116.3116(1) states what can be the subject of a homeowners’ association’s gencral

asscssment lien on a unit and NRS 116.3116(2) statcs what the statutory limits arc to the

priotitized portion of the assessment lien, i.e., that portion of @a homeowners” association’s
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lien which, after the foreclosure of a unit’s first trust deed holder, is superior to the first trust
deed as a matter of law (See Order entered January 19, 20172).
Ahomeowners’ associalion’s lien against a unit located within its association is contractually
created, perfected and noticed by the recording of the CC&RS (See NRS 116.3116(4).
To the cxtent that provisions of CC&RS call for a lesser amount for the prioritized portion
of'the assessment lien than does NRS 116.3116(2), the lesser amount shall be utilized as the
prioritized portion of the lien,
NRS 116.1206 states:
NRS 116.1206 Provisions of governing documents in violation of
chapter deemed to conforin with chapter by operation of law;
procedure for certain amendments to governing documents.
1. Any provision contained in a declaration, bylaw or olher
governing document of a common-interest community that violates
the provisions of this chapter:
(a)} Shall be deemed to conform with those provisions by
operation of law, and any such declaration, bylaw or other goveming
document is not required to be amended to conform to those
provisions.
(b) Is superseded by the provisions of this chapter, regardless of
whether the provision contained in the declaration, bylaw or other
goveming document became effective before the enactmenl of the
provision ot this chapter that is being violated,
Defendant maintains that NRS 116.3116(2) and Sections 7.8 and 7.9 are conceptually
separale and, in cffeel, create two separate liens, The Court disagrees. Thereis butl a single
lien which is created, perfected and noticed by the recording of the CC&RS (See NRS
116.3116(4)).
The Court further disagrees with Defendant’s position that the provisions ol NRS 116.1206
arc to the cffect that lesser amounts for the prioritized portion of the Defendant’s lien which
15 called for by the CC&RS (Sections 7.8 and 7.9) are automatically elevated to the limits
provided for by NRS 116.3116(2) if such lesser amounts are inconsistent with what is
permitted by NRS 116.3116(2). The Court disagrees because the language of subsection (1)

Of NRS 116.1206 refers to any provision in the CC&RS that " ... yiolates the provisions of




this chapter ...." The Court determines that the language in Defendant’s CC&RS (Section
7.8 and 7.9) which calls for a lesser amount for the prioritized portion of the lien than does
NRS 116.3116(2) does not *violate” the statutory prioritized lien limit as provided for in
NRS 116.3116(2) because the amounts called for in the CC&RS do not exceed the limit
called for by NRS 116.3116(2), bul in fact arc within the limit. Thus, the amount of the
prioritized portion of ahomeowners’ association’s lien as called for in CC&RS does not need
to rise to the maximum level as noted in NRS 116.3116(2), as a lesser amount as called for
in the CC&RS does not “violate™ NRS 116.3116(2).

8. While the Court has roled that interest, costs and other fees may be included in the prioritized
portion of the lien as long as the prioritized portion of the lien does not exceed an amount
equal to 6 months of assessments ag noted in Section 7.8 and 7.9 ofthe CC&RS, at this time,.'

however, the Court is not extending its declaratory relief ruling to the specific monclary

amounts referenced in Plaintiff s Motion for $ ary Judgment at pages 9 and 10. Aor
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CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNLTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limiled
liability company,

PlaintifT,
vs.

HORIZONS AT SEVEN HITT.S
HOMEOWNERS ASSOCIATION, and
DOES 1 through 10 and ROE ENTITIES 1
through 10 inclusive,

Defendant.

Case No.: A-11-647850-C
Dept. No.: 13

NOTICE OF ENTRY OF FINAL
JUDGMENT.

PLEASE TAKE NOTICE that on the I9d of May, 2013 a NOTICE of ENTRY of FINAL

JUDGMENT was entered in the above referenced matter, a copy of which is attached hereto.

Dated this { Q of

, 2013,

ADAMS LAW GROUP, LTD.

Py /“;{”f“i:?
TAMES R” ADAME, FSQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Ncvada Bar No. 9178

8010 W. Sahara Ave. Suile 260
T.as Vegas, Nevada 89117
Attorneys [or PlaintifT
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY thatonthc §"Q day of X" 2013, acopy ofthe NOTICE
OF ENTRY of FINAL JUDGMENT was served on the following/party by:

ordinary business practices;

Placing an original or truc copy thercof in a scaled enveloped place Tor collection and
X mailing in the United States Mail, at Las Vegas, Nevada, postage paid, following the

Hand Delivery

Facsimilc

Overnight Delivery

Certilied Mail, Retum Receipl Requested.

Eiectronic Matling or F'mail, Delivery Receipt Requested

addressed as follows:

Patrick Reilly, Isq.

Holland & Hart

9555 Hillwood Dr., Sceond Floor
Las Vegas, NV 89134

Attorney for Defendant

Kurt Bonds, Esq.

Alverson Taylor Morlensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Attorney for Defendant

Page 2 of 2
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JAMES R. ADAMS, ESQ. . CLERK OF THE COURT
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bur Wo. 9178

8010 W, Sahara Ave. Suite 260
Las Vegas, Nevada 89117
(702) 838-7200 e

(707) 838-3636 Fax
jamesi@adamsiawnevada.com
asslvidadamsiavwnevada.com
Attomeys for Plaint{f

rUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-55G3

{(702)-385-1752 Fax
ppremsorutE@brownlawiyv.com
Attomeys for Plamnlf

DISTRICT COURT
CLARK COUNTY, NEVADA

KON HOLDINGS, LLC, a Nevada limited liability

COTTLPATLY, Case No: A-11-647850-C

Dept: No. 13
Plaintiff,
V8.

HORIZONS AT SIVIN IIILLS TFOMEOWNERS FINAL JUDGMENT

ASSOCIATION, and DOES 1 throngh 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant,

This matter came before the Court for trial on March 12, 2013 at 9:00 a.m. James R.
Adans, Esq., of Adams Law Gronp, Lid., and Puoy K. Premscirut, Esq., of Puoy K. Premsrirut,
Esq., Inc., appeared on behall of the Plaintiff, Eric Hinckley, Esq., and Kurl Bonds, Esg., of
Alverson, Taylor, Mortensen & Sanders, and Patrick Reilly, Esq., of Holland &Haltl, LLP-ap peareid
on behalf -of the Defendant. The Honorable Court, having considered the matier, for good causc

appearing herehy enters judgment and finds as follows:

HCEIVED
Ra¥ IS
DISTRICI COURT DEPT# 13
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C(FCCE&RSE™Y; and

WHEREAS, Dlaintiff purchased certain real estale in & cotmon interest community as an
investment property at the nonjudicial foreclosure auction of the property’s first irust deed holder,
said property being located within Defendant Ilorizon at Seven Hills Homcowners’ Association;
and

WHEREAS, the primary issue in this case was what was the amount of Defendant’s “super
priority” hen againsi Plaintiff’s property which survived the foreclosure of the property’s first trust

deed holder pursuant to NRS 116,3116(2) and Defendant’s covenants, conditions and restrictions

WHEREAS, it was the position of Plaintiff that the amount of such hen which survived the
foreclosure of the property’s first trust deed holder did not exceed a figure equaling 6 mouths of
Defendant’s monthly assessiments based upon its periodic budget and as provided in Section 7.8 and
7.9 of Defendant’s CC&RS; and

WHEREAS, 1t was the also the position of Plaintiff that regardless of the CC&RS, the
amount of Defendant’s lien that survived the foreclosure ofthe property’s first trust deed holder did
not exceed a figure oqualing 9 months of Defendant's monthly assessments based upon its periodic
budpct as provided in NRS 116.3116(2); and

WHEREAS, it was the position of the Defendant that the amount of Defendant's licn that
survived the foreclpsure of the property's first trust deed holder wasnot imited to a fi gure equaling

Py (hﬂ"l_ﬂ'iﬁ'.!kr'{m'mm:q ’iuxf— W{j{"}[ph 530 Hhe. I}C‘ﬂ IJE"] 5&L’f}1
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a result of 3 prior summary fudgment orders etitered by the Court which are atlached hereto and
incorporated and restated herein (Ex. 1, “1/19/2012 Order™) (Ex. 2, “4/16/2012 Order”) (Bx. 3,
“7/20/2012 Order™); and

WHERHEAS, it has been stipulated by all counsel that $1,140.00 (a figure equaling 6 months
of assessments) has been tendered by Plaintiff and received by Defendant as thaf is the amount
Plaintiff alleges was due and owning under provisions contained in Defendant’s CC&RS, said

atnount being in conformance with this Court’s 7/20/2012 Order (the “Paymen(™); and
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WHEREAS, Defendani has stipuluted! o record a “Release of Notice of Delinguent
Agsesstient Lien™ which now renders moot Plaintiff’s sole remaining causce of action for injunctive
relief;

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as
tollows:

All claims and issues in this matter have now been fully adjudicated as evidenced by the
above findings, and by the findings and conclusions contained in the 1/19/2012 Order, the
4/16/2012 Order and the 7/20/2012 Order, and by the Payment, said amount being in conformance
with thig Court’s 7/20/2012 Order. Final judgment is hereby entered in this matter pursuant to the
findings stated above, and pursuant to the tindings of fact and conclusions of law contained in the

1/19/2012 Order, the 4/16/2012 Order and..t]iéﬁfﬁl 2012 Order which are hereby incorporated and

resiated herein.

1T IS SO ADJUDGED. Lw’

qg]afmtted l/

s

JJ /"‘ (.--L

“TARMIS R. ADAMS, 080,
Nevada Bar No. 6874

ASBSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave., Suile 260
L.as Vegas, Nevada 89117

Tcl: 702-838-7200

Fax: 702-838-3600
james(@adamslawnevada.com
assly@adamslawnevada.com
Attomeys for Plaintiff

'Detendant stipulated to record the “Release of Notice of Delinquent Assessment Lien”
solely to eliminate the need for this Court to Issue 4 permanent injunction. Detendant advised at
trial that it fully intiends to appeal (his Cowrt’s summary judgment orders upen the entry of this
final judgment. Accordingly, its recordation of said Release does not constitute any kind of
waiver of its substantive arguments for appellate purposes.

3
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PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq,

Nevada Bar No., 7141

520 5. Fourth Street, 2" Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax
ppremsrirutEibrownlawly com
Attorneys for Plainfitf

Approved:

Not Approved
Kourt Bonds, Esq.
Alverson Tavlor Mortensen and Sanders
7401 W. Charleston Blvd.
Las Vegas, NV 89117-1401
Office: 702.384.7000
Fax: 702.385.7000
Kbonds@aAlversonTavlor.com
Attorneys for Defendant

Approved:

Nuot Approved
Patrick Reiily, Hsqg.
Holland & Harl LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
www.hollandhart.com
Telephone (702) 222-2542
Facgimile (702) 6694650
Attorneys for Defendant
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ORD K. b Sl
ADAMS LAW GROUP, LTD.

JAMES R. ADAMS, ESQ. GLERK OF THE COURT
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.

Nevadz Bar No. 5178

3330 W. Sghara Ave. Suite 290

Las Vepas, Nevada 89117

702) 838-7200
702) 838-3636 Fax
i lawnpevada.com

Ames(@ad

Attoreys for Plaintift

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K, Premsrirut, Esg.
Nevada Bar No. 7141

520 8. Fourth Street, 2™ Floor

Las Vegas, NV 89101
E?OQ} 384-5563

7023-385-1752 Fax
ppremsriruti@brownlawly.com
Attorneys for Plaintiff

]

DISTRICT COURT
CLARK COUNTY, NEVADA

Caze Mo: A-11-647850-C
Dept: No. 13

KON HOTL.DINGS, LLC, a Nevada limited liability
company,

Flaintift,
vs. ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusrve,

Nefendant.

This matter came before the Court on Decernber 12, 2011 at 9:00 am., upon the Plaintififs
Motion for Summary Judgment on Claim of Declaraiory Relief and Defendant’s Counter Motjon for
Summary Judgment on Claim of Declaratory Relief. James R, Adams, Esq., of Adams Law Group,
Lid., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirot, sq., Inc., appeared on behalf of the
Plaintiff, Eric Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on behaif of the
Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and

for good vause appearing hereby rules:
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WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Plaintiff has asserled a claim of right under NRS §116.3116 (the “Super Priority Lien” statute)
against Defendant and Defendant has an interest in contesting said claim, the present controversy
is between persons or cntities whose interests are adverse, both parties secking declaratory relicf
have a legal interest in the controversy (1.e., a legally protectible imterest), and the issue involved in
the controversy (the meaning of NRS 116.3116) is ripe for judicial determination as betwecn the
paztics. Kress v Corgy 63 Nev. 1, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and sppficability of NRS §116.31 16 (inchuding whether
Nefendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WHEREAS Plaintiff has a legal interest in the coniroversy as it was Plaintif”s money which
had been demanded by Defendant and it was Plaintiffs property that had been the subject of a
homeowners’ association stalutory lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for determination in this case as the present controversy is real, it exisis now, and it affects the
parties hereto; and

WEHEREAS, therefore, the Court finds that issuing u declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving risc to the prosent proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are partics whose rights,
status ot other legal relations are affected by NRS §116.3116 and they imay, therefore, have
determined by this Coust any question of consiruction or validity atising under NRS §116.3116 and
obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, the Courl is persuaded that Plaintiff's position is correct relative to the
components of the Super Priority Lien (exterior repair costs and 9 months of regular assessmens)

and the cap relative to the regular assessmends, but jt Is not persuaded relative to Plainiffs position
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follows:

Priority Lien.
THE COURT, THEREFORE, DECLARES, ORDERS, ARDJUDGES AND DECREES ag

1.

concerning the need for a civil action to trigger a homeowners’ association’s entitlement to the Super

Plaintift’s Motion for Partial Summary Judpment on Declaratory Relief is pranted in
part and Defendant’s Motion for Summary Judgment on Declaratory Reliefis granted
in part.

NRE §116.3116 is a statute which creates for the benefit of Nevads homeowners’
associations a peneral statulory len against a homeowner's unil for {2) any
construction penally that is imposed against the unit's owner pursuant fo NRS
§116,310305, {b) any asscssment levied against that mit , and (c) any fines imposed
against the unit's owner from the time the construction penally, assessment or fine
becomes due {the “Generzal Statulory Lien™). The bomeowners’ associations’
General Stamtory Lien is noticed and perfected by the recording of the associations’
declaration und, pursnunt lo NRS §116.3116(4), no further recordution of any claim
of lien for assessment is required.

Pursuent to NES §116.3116(2), the homeowners’ association’s General Statutory
Lien Is junior to a first security interest on the unit recorded before the daie on which
the assessment sought to be enforced became delinguent (“First Security Interest™)
except Tor a portion of the homeowners' association’s General Statutory Lien which
remains superior to the First Security Interest (the “Super Priority Lien™).

Unless an association’s declaration otherwise provides, any penalties, fees, charges,

late charges, fines and interest charged pursuant to NRS 116.3 102{1)(_jj o {n),
inclusive, are enforceable in the same manner as asscssments are enforceable under
NES §116.3116. Thus, while such penaliies, fees, charpes, late charges, fines and

interest are not actual “assessments,” they may be enforced in the same manner as
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agsessments are enforced, e, by inclusion in the association’s General Statutory
Lien against the unil,

Homeowners’ associations, therefore, have a Super Priority Lien which has priority
aver the First Security Interest on a homeowners’ unit. Tlowever, the Super Priority
Lien amount is not without fimits and NRS §116.3116 is clear that the amount of the
Super Pricrity Lien (which is that portion of 2 homeowners’ associations’ Genexal
Statitory Lien which retains priority status over the First Security Iikerest) is Hmited
“to the extent” of those assessments for common expenscs based upon the
association’s edopted periedic budget that would have become due in the 9 month
pericd immediately preceding an association’s institution of an action to enforce its
General Statutory Lien (which is 9 moniths of regular assessments) and “to the extent
of " external repair costs pursuant to NRS §116.310312.

The base assessment figure used in the calcutation of the Super Priority Licn is the
unit’s un-accelerated, monthly assessment figure for assoclation cormon expenses
which is wholly determincd by the homeowners association’s “periodic budget,” as
adopted by the association, and not determined by any other document or statute,
Thus, the phrase contained in NRS §116.3116(2) which states, * .. ta the oxtent of the
assessments for common expenses based on the periodic budget adopted by the
association pursnant to MRS 116.3115 which would have become due inthe abserce
of acceleration duting the 9 menths immicdiately preceding institution of an action
to enforce the lien...” means a maximum figure equaling 9 times the association’s
regular, monthly (not annual) assessments. If assessments are paid quaricrly, then 3
quarters of assessments (i.¢., Y months) would equal the Super Priority Lien, plus
external repair costs pursuant to NRS §116.310312.

The words “to the extent of” contained in NRS §116.3116(2) mean “no more than,”
which clearly indicates a maximum fipure or a cap on the Super Priority Lien which

cannot be exceeded.
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8. Thus, while assessments, penalties, focs, charges, late charges, fines and inferest may
be included within the Super Priority Lien, in no eveni can the total amount of the
Super Priority Lien exceed an amount equaling % times the homeowners’
association’s regular monthly assessmeni amount to wpit owners for common
expenses based on the periodic hudget which would have become due immediately
preceding the assoviation’s Institution of an action to enforce the lien, plus external
repair costs pursuant to NRS 116310312,

g, Further, if regulations adopted by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Associalion require a shorler petiod of priotity for the
lien (i.e., shorter than @ months of regular assessments) the shorter period shalt be
used in the calcutation of the Super Priority Lien, except that notwithstanding the
provisions of the regulations, that shorter period used in the calculation of the Super
Priority Lien must not be lexs than thc 6 months immediately preceding institufion

of an action to enforce the lien.
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Attormeys for Plaintiff
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Attomneys for Plaantiff

Approved:
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Fric Amekley, Esq.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Office: 702,384.7000

Fax: 702.385.7000

Ehincklev(@A versonTaylor,com
Attorney for Defendant
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CLERK OF THE COURT

DISTRICT CQURT

CLARK COUNTY, NEVADA

KON HOLDINGS, 1L.1.C, a Nevada Timited
liability compary,

Plaintiff,
Vs,
HORIZONS AT SEVEN HILLS
ITOMEOWNERS ASSOCIATION; and DOLS

I through 10; and ROE ENTITIES 1 through
10 inclusive,

Defendants.

Case No. | A-11.647850-8
Dept. Mo.: XJTE

ORDER DENYING PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT

ORDER GRANTING DEFENDANT'S
COUNTERMOTION FOR SUMMARY
JUDGMENT

Hearmg Txate: March 12, 2012

Hearing Thue: 9:00 a.m.

This matter came before the Court on March 12, 2012, for heanng on Plaintiff s Motion

for Summary Judgment and on Defendant’s Countermetion for Summary Judgment. James R,

Adams, Isq. of the Adams Law Group and Puey Premsrirut, Esq. of the law firm of Brown,

Brown & Premsrirut appeared on behalf of Plaintiff Ikon Holdimgs, LLC (“Tken™). Patrick J.
Puge 1 of 4
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Hollard & Hart LLP
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Reilly, Esg. of the law o of Holland & Hart LLP and Eric W. Hinckley, Esqg. of the law firm
of Alverson, Taylor, Mortensen, and Sanders appeared on behalf of Defendant Morizons at Seven
Hills Hemeowners Assoeciation ("Horizons®).  After carefully considening the briefs and
arguments of counsel, this Court makes the following fndings of fact and conclusions of law:
L
FINDINGS OF FACT

1. On or around Yune 28, 2010, Scott Ludwig putchased certain real property iocated
at 950 Seven Hills Drive, Suite 1411, Henderson, Nevada 82052 {the “Property™) at a foreclosure
sale conducted by the holder of a first decd of trust against the Property.

2. The Property is located within Horlzons.

3. Horizons had previously reeorded a Wotice of Delinguent Assessment Licn on
June 17, 2002 and a Nottce of Defaunlt and Flection ta Sell Under Homeowners Association Lien
on August 4, 2009, Both of these recordings occurred pﬁor to the foreclosure sale, in the amount
of $4,289.50, with the amount of the lien w0 increase unl] the amount became current.

4, Shortly after the foreelosure sale, on July 14, 2010, Mr. Ludwig transferred title
of the Property fo lkon. .

5. On or around September 30, 2010, Horzons recorded another Notice of

Delinguent Assessmenl Lien (“Lien”) against the Property.

6. Tkon disputed and did not pay any of the amounts demanded by Horizons,
7. Ikon did not begin making payments to Horizons until May 2011 when it began

making regular monthly assessments to the Property.
8. It is undisputed that, as of the date of the hearing, Tkon had not paid any amount
owed. |
1L
CONCLUSTONS OF AW

The Newvada Ruleg of Civil Procedure provide, in pertinent part, as follows:

A purly against whom a claim . . . 1s sought may, at any
Hme, move with or without supporting affidavits for a
summary judgmoent in the party's favor as to all or any part

Page 2 of 4
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Holtaod & Hart LLP

4355 Hillwood Ditve, Second Floar

Las Vegas, Nevada 39134
Fhene: {702) 663-4600 # Fax: (702) 669-2659
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thereof . . . the judgment sought shali be rendered forthwith

if the pleadings, depositions, answers to interrogatories, and

adrnissions on file, together with the affidavits, if any, show

that there is no penuine issue as to any material fact and

that the moving party is entitled to a judgment as a matter

of law.
NRCP 36. Summary judgment must be granted “if the pleadings, depositions, answers to
inferrogatories, and admissions on {ile, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving parly 15 entifled to judgment as a4 matter
of law.” NRCP 56(c). In Woed v Safeway, Inc., 121 Nev. 724, 731, 121, P34 1026, 103]
(2005), the Nevada Supréme Court embraced the summary judgment standard set foeth in seminal
United States Supreme Court cases such as Anderson v. Likeriy Lobby, fnc., 477 U.5. 242
{1986), Celotex Corp. v. Cagrers, 477 U8B, 317 (1986}, and Marsushita Elec. Indus, Co. v. Zenith
Radio Corp., 475 U.S. 574 (1986). Under this standard, summary judgment is designed to secure
the just, speedy, and inexpensive determination of every action where appropriate. Celotex, 477
U8, at 327,

Once the moving parly demeonstrates the absence of a genuine issue of material fact, the
nonnmoviog patty must show the existence of a genuine issue of material faet W avold summary
judpment. Cuzze v. Univ. & Crfy. Coll Sys. of New., 123 Nev. 508, 172 P3d 131, 134 (2007).
Nevada law no [onger allows the nonmoving party to mevely raise the “slighfest doubl” about the
Tacts. Woed, 12] Nev, al 731, 121 P.3d at 1031, Thus, the nonmoving party cannot merely
“build a case on the gossamer threads of whimsy, speculation, and conjecture.” K at 737, 121
P.3d at 1631 (quotation omitted). The nonmoving party must present gennine issues of material
fact to avold summary judgment K., 121 P.3d at 1031,

In the instant case, Plaintiff’s causes of action beyond those for Declaratory Relief and

Imjunctive Relief are not sustainable under the undisputed factual scenardo invelved in this case.

|1t is undisputed that Plaintiff did not pay any of the SPL amount demanded and liensd by

Horizons, even the amounts it concedes it owes. As a result, Plaintiff has not suifered or incurred
any damagcs that could be recovered under the First, Second, Third, Fourth and Fifth Causes of
Action pleaded in Plamntiil"s Complaint, In sum, this is not a case secking attorney™s fees and

Page 3 of 4
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Holiand & Hart LELZ
95535 Hillwood Drive, Secead Floor

Las Vegas, Hevada 5134
Fhone: (702) 6634600 4 Fax: (702) 6664550
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cosls for a slander of tiile. See Horgoan v. Felion, 123 Nev. 577, 583-86, 170 P.3d 982 (2007}

Further, the Court does not consider that the theories pleaded by Plaintiff have been shown to
involve genuine issues of material fact as to damages that arc otherwisc recoverable under those
canses of action.

* * *

Accordingly, this Court hereby DENIES Plaintiff’s Motion for Summary Judgment and
GRANTS Defendant’s Countermeotion for Summary Judgroent in its entirety., This (rder is
without prejudice to Plantiff's effort to seek attormey’s fees and costs based upon whalever
statutory or contractual premise that may or may not he applicahle.

1T 15 SO ORBDERED, ;

DATED this | 3" day of April, 2012.

o Y .
DISLTﬁICI'*EOU\é'I"E}ﬁDGE

W

HOLLAND & HART Lup
9555 Hillwood Drive, Second Floor
Laus Vegas, Nevada 89134

Atrorneys for Defendants Horizons At Seven Hills
Homeownery Association

Page 4 of 4
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JAMES R. ADAMS, ESQ. CLERK OF THE COURT
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ASSLY SAYYAR, ESQ.
Nevada Bar No, 9178
K010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117

T02) 838-7200
E?BZ} £38-3636 Fax
james@iadamylavnevada.com
assly@adamslawnevada.com
Attormmeys for Plam(T

PUOY K. PREMSRIRUT, ESQ., INC.

Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 8. Foanth Street, 2 Floor

Las Vegas, NV 89101

}7(}2 3845563

702}-385-1752 Fax

e com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, 2 Nevada limited lability |0 o- A-11-647850-C
mmpany‘, Deptl NU, 13

PFlaintiff,
vs. ORDER
HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 threugh 10 and ROE
ENTTTIES 1 through 10 inclusive,

Defendant.

THIS MATTER having come before the Court on June 11, 2012, for hearing on Plaintiff's
Motion for Summary Judgment on Declaratory Relief and on Defendant's Counter-Motion for
Sumtnary Judgment. James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy K. Premsrirut,
Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., of
Alverson, Taylor, Mortensen & Sanders and Patrick Retlly, Esq., of Holland & Hart appeared on
behalf of the Defendant. The Court, having considered the papers submitted in connection withsuch
item(s) and heard the arguments made on behalf of the parties and then taken the matter under
advisement for further considerati on,l and for good cause appearing hereby rales:
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ADAMS LAW GROUP, LTD.
JAMES R, ADAMS, ES().
Nevada Bar No, 68741

ASBLY SAYYAR, ESQ.
Nevada Bar No, 9178

8010 W. Sahara Ave. Suite 260
Las Vogas, Nevada 89117
(702) 838-7200

(702) 838-3636 Fax
jaesciadamslawnevada.com
assly(edadamslawnevada.com
Attomeys for Plaintiff

PUOY K. PREMSRIRUT, ES(Q., INC.
Puoy I, Premsrirat, Hsq,

Nevada Bar No. 7141

520 8, Fourth Street, 2™ Floor

Las Vegas, NV 59101

(702) 384-5563

{702)-385-1752 Fax
ppremsrirutmbrownlawly. com
Attorueys for Plaintift

DISTRICT COURT
CLARK COUNTY, NEVADA
TKON HOLDINGS, LLC, a Nevada limited liability | <258 No: A-T1-647830-C
company, Dept: No. 13
Plawtiff,
V&,

ORDER

HORIZOMNS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES I throogh 10 and ROE
ENTITIES 1 through 10 inclusive,

Detfendant,

THIS MATTER having comme hefore the Court on June 11, 2012, for hearing on Plaintiff's
Motion for Sumumary Judgment on Declaratory Reliet and on Defendant's Counter-Motion for
Summary Judgment. James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy K. Premsrirut,
Fsq., of Puoy K. Premsrimat, Fsq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., of
Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Esqg., of Holland & Hart appeared on
behatf of the Defendant. The Court, having considered the papers submitted in connection with such
item(s) and heard the arguments made on behalf of the parties and then taken the matter under

advisement for furiher consideration, and for pood cavse appearing hereby rules:




—

WHEREAS, on 7/6/2005, Defendant, a Nevada homeowners’ association, recorded in the
Clark County, Nevada, Recorder’s Office, the Declaralion of Covenants Conditions & Restriciions
and Reservations of Easements for Honzon at Seven Iills Homeowners Association { “CC&RS™);

and

WIIEREAS, on 6/28/2010, Scott M. Ludwig purchased APN 177-35-610-137 (the “Unit™)
at a foreclosure auction of the prior owner’s first mortgage lender (“6/28/2010 Foreclosure
Auction™); and :
WHERIIAS, the Unit is located with Defendant homeowners® association; and i

WHEREAS, an 7/14/2010, Scott M. Ludwig transferred the Unit by quit claim deed ta 1
Plaintitf (“lkon Deed™); and

S M @ =) oh otn B W N

11 WHEREAS, on 9/30/2010 Defendant filed a Notice of Delinquent Assessment Lien against
12 || Plaintiff and the Unit for $6.030.14 (*Notice of Delinquent Assessment Lien™); and

13 WIIERLCAS, on 10/18/2010 Defendant sent Plaintiff a leller stuting, “Per your request, the
14 | current balance for the above property 1s $6,287.94.” (the “10/18/10 Collection Letter”); and

15 WHEREAS, pursuant fo the spreadsheet of fees and costs attached to the 10/18/10 Collection
16 || Letter, Defendan(’s monthly asscssmoenis were §190.00; and

17 WHERTAS, the Unit, heing located within Defendant homeowners’ association, is subject
18 [ 10 NRS 116 {Commen Interest Ownership Uniform Act) and the CC&RS; and

19 WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
20 | PlaintifThas asserted a claim of right against Defendant under NRS §116.3116 and Sections 7.8 and
21 || 7.9 of the Defendant’s CC&RS and Dolondunt has an interest in contesting said claitn, the present
22 || controversy is hetween persons or enfities whose inferests are adverse, bath parties seeking
23 || declarafory relief have a legal interest in the controversy {i.e., a legally protectible interest}, and the

24 |l issueinvolved inthecontroversy (the meaning and application of NRS 116.3116 and of Sections 7.8
25 || and 7.9 of the CC&R S} is ripe for judicial determination as between the parties, Kress v. Corey 635
26 | Nev. !, 169 P.2d 352 (1948); and

27
28
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WITEREAS, Plaintiff and Defendant, the contesting parties hersto, ars clearly adverse and
hold different views regarding the meaning and applicability of Sections 7.8 and 7.9 of the CC&RS
in that Plaintiff maintains that Sections 7.8 and 7.9 of the CC&RS call for a limit on Defendant’s
priotitized portion of its homeowners” association lien on Plaintiff*s Unit to the cxtent of an aniount
equal 1o & menths of assessments (i.e., “The len of the assessments, including interest and costs,
shall be subordinate lo the hen of any First Mortgage upon the Unit (except to the extent of Aninual
Assessments which would have become due in the absence of accoleration during the six (6) months
immediately preceding institation of an action to enforce the lienY™ and further mmaintains that
Sections 7.8 and 7.% of the CCARS do not violate the statutory lien limit a3 noted in NRS
116.3116(2} as the CC&RS call for a lesser amount for the priontized portion of the lien than does
NRS 116.3116(2). Conversely, Defendant maintains there are eather {wo privritized liens (one
confractual and one statutory) and/or that Sections 7.8 and 7.9 of Defendant’s CC&E.S violate NRS
116.3116(2)in that Sections 7.8 and 7.9 call for a lesser arnount for the prioritized portion of the lien
than docs NRS 116.3116(2) and, therefore, the prioritized portion of Defendant’s lien must equal
the greater amount as noted in NRS 116.3116(2); and

WHEREAS, Plaintiffhas alegal interest in the controversy as it was Plaintiff” s money which
had been demanded by Defendant and it was Plaintiff™s Unit that had been the subject of a
homeowners’ association assessment len by Defendant; and _

WHEREAS the issue of the meaning, application and interpretation of Sections 7.8 and 7.9
of the CC&RSB in comjunction with NRS §116.3116 is ripe for determination in this case as the
present controversy isreal, it exists now, and it affects the parties hereto;, and

WHEREAS, therefore, the Court s that {ssuing 4 declaratory judginent relating to the
meaning and interpretation of Sections 7.8 and 7.9 of the CC&RS in conjunction with NRS
§116.31186 would terminate some of the vncertainty and controversy giving rise to the present
proceeding; and l

WHEREAS, pursuant to NES §30.040 Plaintiff and Defendant are parties whose rights,
status or other legal relations are affected by Sections 7.8 and 7.9 of the CC&RS and they may,




therefore, have determined by this Court any question of construction or validity arising under said
Sections and obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, regarding priorily ol homeowner association assessment ligns, Section 7.8 and
7.9 of the CC&RS state the following;

Section 7.8  Mortgagee Protection. Notwithstanding all other
provigions hereof, no lien created under this Article 7, nor the
enforcermnent of any provision of this Declaration shall defuat or
render invalid the rights of the Beneficiary under any Recorded First
Deed of Trust encumnbering a Unit, made 1n good faith and for valne;
provided that after such Beneficiury or some other Person oblains title
to such Unit by judicial foreclosure, other foreclosure, or exercise of
power of sale, such Unit shall rematn suhject to this Declaration and
the payment of all installments of assessments accruing subsequent
to the date such Beneficiary or other Person obtains title, subject to
the following, Yhe lien of the assessments, including interest and
costs. shall be subordinate to the licn of any First Mortgage upon
ihe Unit{exceptio theextent of Arnual Assessments which wonld
have become due in the absence of acceleration during the six {6)
months immediately preceding institution of an action to enforee
the lien). The release or discharge of uny lien for unpaid assessments
by reason of the foreclosure or exercise of power of sale by the First
Mortgagee shall notrelieve the prior Owner of his personal obligation
for the payment of such unpaid assessments.

Sectiom 7.9 Priority of Asscssment Licn. Recording of (he
Declaration constitutes Record nolice and perfection of 2 hien for
assessments. A Hen for assessments, inchiding interest, costs, and
attorneys’ fees, as provided for herein, shall be prior te all other
liems and emcumbrances on a Unil, except for: {a} licns and
encumbrances Recorded before the Declaration was Recorded; (b) a
first Mortgage Recorded before the delinquency of the
asscssment sought to be enforced (except to the extent of Anneal
Assessments which would have hecome due jn_the absence of
aceeleration during the six months immediately precedinge
institution of an action to enforce the lien), and {¢) liena Jor real
astute taxes end other governmental charges, and is otherwise subject
to NRS § 116.3116. The sale or transfer of any Unit shall not affect
an asscssment Hen, However, subject to foregoing provision of this
Section 7.9, the sale or lransler ol any Unit pursuant to judicial or
non-judicial fereclosure of a First Mortpage shall extinguish the lien
of such agsessment ag to payments which becamme due prior to such
sale of transfer. No sale or transfer shiall relieve such Unit fom lien
rights for any assessments which thereafter become due. Where the
Beneficiary of a First Mortgage of Record or other purchaser of
a_Unit obtains tifle pursuant to a judicial or nonjudicial
foreclosure or "deed in Heu thereef,” the Person who obtains title
and hig or her successors and assigms shall not be liable for the
share of the Common Expenses or assessments by the Association
chargeable_to such Unit which became due prior fo the
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acquisition of title to such Unit by such Person (except ta the
exlent of Annual Assessmends which would lrave become due in
the ahsence of acceleration during the six (6) months immediately
preceding institution of an action to enforce the licn). Such
unpaid share of Common Expenses and assessments shall be
deemed to hecome expenses collectible fram_gli of the Ulnits,
including the Unit belonging to such Person and his or her

successors and assigns,
WIIEREAS, the Cowrt is persuaded that Plaintiff's position is correct relative to the

companent and ceiling issues contained in its Motion relating to Sections 7.8 and 7.9 ot'the CC&RS
in that pursuant to said Soctions, Defondant’ s prioritized portion ofits lien may include assesstonts
amd “.., interest, costs, and attorneys’ fees...” but, pursuant to Sections 7.8 and 7.9 of the CC&RS,
is only prior to the first mortgageholder, “... to the extent of Annual Assessments which would have
become due in the absence of acceleration during the six (6) months immediately preceding
institution of an action to enforce the lien....”

THE COURT, THEREFORI, DECLARLS, ORDERS, ADJUDGES AND DECRELES as
followa:

. Defendant’s Counter-Motion for Summary Tadgment is DENTED and Plaintiff s Motion for
Partial Summary Judgment on Declaratory Relief is GRANTED 1N PART (o the extent that
it seeks the following declarations:

Delendanl, m contraveition o[ Nevada Revised Statules §11060.3116,
has umlawiully demanded from Plaintiff amounts in excess of the
Super Priority Lien to which it has no legal entitlernent.

Pursuant to Sections 7.8 and 7.9 of the Defendant’s CC&RS,
Diefendant’s len was junior to the first secarity interest of the Unat’s
first mortgage loender excopt for a cerlain, limited and specificd
wortion ot the lien as defined in Sections 7.8 and 7.9 of the CC&RS
Fi.e,, an amotnt equal to 6 months of assessments,) and

Defendant, m confraventicn of Sections 7.8 and 7.9 of the
Defendant’s CC&RS has amproperly demanded monies from Plaintiff
i order lo satisfy Defendant’s claimed liens or domands which
exceeded a figure equaling & months of assessments, thereby
violating the CC&RS.

2. NRS [16.3116(1) states what can be the subject of a homeowners’ association’s general
assessment len on a umit and NRS 116.3116(2) statcs what the statutory limits are to the

prioritized portion of the assessment lien, i.e., that portion of & homeowners’ association’s
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lien which, after the foreclosire of a wnait’s first trust deed holder, is superior to the first trust
deed as a matter of law (See Order entered January 19, 2012).

Ahomeowners’ association’s licn against a unit located within its associationis contractually
created, perfected and noticed by the recording of the CC&RS (See NRS 116.3116(4).

To the extent that provisions of CC&RS call for a lesser amount for the prioritized portion
of the assessment len than does NRS 116.3116(2), the lesser amount shall be utilized us the
prioritized portion of the lien,

NRSE 116.1206 states:

NRS 116.1206 Provisions of governing documents in violation of
chapter deemed to conform with chapter by operation of law;
procedure for certain amendments to governing documents.

1. Any provision contained in a declaration, bylaw or other
govemning document of a common-interest community that violates
the provisions of this chapter:

(a) Shall be Jeemsd o conform with those provisions by
operation of law, and any such declaration, bylaw or other governing
document is not required to be amended to conform to those
provisions.

(b} Is superseded by the provisions of this chapter, regardless of
whether the provision contained in the declaration, bylaw or other
governing document hecame effective before the enactment of the
provision of this chapter that {a being violated,

Defendant maintzins that NRS 116.3116(2) and Sections 7.8 and 7.9 are conceptually

separate and, in effect, create two separate livns, The Courl disagrees. There is but a single
lien which is created, perfected and noticed by the recording of the CC&RS (See NRS
116,3116{4)).

The Court further disagrees with Defendant’s position that the provisions of NRS 116.1200
are to the effect that lesser amounts for the prioritized portion of the efendant’s lien which
18 called for by the CC&RS (Sections 7.8 and 7.9) are automatically elevated to the limits
provided for hy NRS 116.3116(2) if such lesser amounts arc inconsistent with what is
permitted by NRS 116.3116(2). ‘The Court disagrees because the Jangnage of subsection (1)
Oof NRS 116.1206 refers to any provision in the CC&RS that " ... vielates the provisions of
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this chapter ...." The Court determines that the language in Defendant’s CC&RS (Section
7.8 and 7.9) which calls Tor a lesser amount for the prioritized portion of the lien than does
NRS 116.3116(2) does not “violate™ the statutory prioritized lien limit as provided for in
NRS 116.3116(2) because the amounts calfed for in the CC&RS do not exceed the limit
called for by NRS 116.3116(2), but in fact are within the linmt. Thus, the amount of the
prioritized portion ofahomcownors’ assocation’ s lien as culled for in CC&RS does not need
1o rise to the maximum level as noted in NRS 116.3116(2), as a lesser amount as called for
in the CC&RS does not “violate™ NRS 116.3116({2).

‘Whilc the Court has ruled that interest, costs and other fees may be included in the priontized

poriion of the lien as long as the prioritized portion of the lien does not exceed an amount

exjual to 6 months of assessiments as noted in Section 7.8 and 7.9 of the CC&RS, at this time;”

however, the Court is not extending its declaratory rcliof ruling to the specific monetary

amounts Iﬂ'bl'ﬁ ) g&d _Lﬂ Plaintidff”s Motion, for S
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Mevada Bar No. 6874

ADAMSE LAW GROUP, LTD,
8010 'W. S8ahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james(@adamslawnevada.com
Attomeys for Plaintiff

PUOY K. PREMSRIRUT, ESQ,,

Tuoy K. Premasrirut, Esq.
Nevada Bar No. 7141

520 8. Fourth Street, 2™ Floor
Las Vegas, NV 89101

(702) 384-5563
(702)-385-1752 Fax
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Attorneys for Plainii [

Not Approved
Patiick Reilly, Esq.
Holland and Hart
9555 Hillwood Drive, Second Floor
Las Vepgas, WV 89134
preillyimholiandhart com
Attomey for Defendant

Eric Hinckley, Esg.

Alverson Taylor Mortensen and Sanders
7401 W. Charieston Blvd.

Las Vegas, NV 89117-1401

Office: 702.384.7000

Fax: 702.385.7000
Chinckley(@Alverson Taylor.com

Attorney for Drefendant
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A-11-647850-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES December 12, 2011

A-11-647850-B Ikon Holdings LLC, Plaintitf(s)
V8.
Horizon at Seven Hills Homeowners Association, Defendant(s)

December 12, 2011 9:00 AM All Pending Motions

HEARD BY: Denton, Mark R. COURTROOM: RJC Courtroom 12A
COURT CLERK: Linda Denman

RECORDER: Cynthia Georgilas

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- James Adams, Esq., and Puonyarat Premsrirut, Esq., for Plaintitf
Eric Hinckley, Hsq., for Defendant

MOTION FOR PARTIAL SUMMARY JUDGMENT ON ISSUE OF DECLARATORY RELIEF ...
DEFENDANT HORIZONS AT SEVEN HILLS HOMEOWNERS' ASSOCIATION'S OPPOSITION TO
PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT and COUNTERMOTION FOR
SUMMARY JUDGMENT

Mr. Adams accompanicd his arguments with a power point presentation that was lodged with the
Court and identified as Court Exhibit 1. Mr. Adams explained the evolvement of the Super Priority
Lien (SPL) given to HOAs over first mortgage holders in Nevada and other states. He stressed that
NRS 116.3116 caps the amount of such liens to nine (9) months of assessments and any charges
incurred on external improvements. He added that the HOA can civilly sue the former homeowner
for any additional fees owed but the amount over the stated term should not be enforced against a
subsequent purchaser.

Mr. Hinckley argued that including costs and attorney fees within this same capped limit seriously

harms HOA's in their ability to keep to their annual budgets and recommended improvements. The

purpose of the SPL was to enable the HOA to get the monies owed to them without having to file a
PRINT DATE: 05/09/2013 Page 1 of 18 Minutes Date: December 12, 2011



A-11-647850-B

Complaint and become embroiled in an expensive court proceeding. He concluded that had the
Legislature intended to limit the total amount of a SPL to nine months of assessment, they would
have explicitly stated their intentions in the revised statute.

Following argument, COURT ORDERED matter TAKEN UNDER ADVISEMENT.

PRINT DATE: 05/09/2013 Page 2 of 18 Minutes Date: December 12, 2011



A-11-647850-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES December 16, 2011

A-11-647850-B Ikon Holdings LLC, Plaintitf(s)
V8.
Horizon at Seven Hills Homeowners Association, Defendant(s)

December 16, 2011 11:20 AM Decision

HEARD BY: Denton, Mark R. COURTROOM: RJC Courtroom 12A
COURT CLERK: Sharry Frascarelli

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- HAVING further reviewed the matter relative to Plaintiff's Motion for Partial Summary Judgment
heard and taken under advisement on December 12, 2011, the Court is persuaded that Plaintitf's
position is correct relative to the components of the superpriority lien (exterior repair costs and 9
months of regular assessments) and the cap relative to the regular assessments, but it is not
persuaded relative to Plaintift's position concerning the need for a civil action to trigger the
entitlement to the superpriority. Therefore, the Motion is GRANTED IN PART to the extent
indicaled, and Defendanl's Counlermolion is GRANTED IN PART relalive Lo the civil-aclion issue.
Counsel for Plaintiff is directed to submit a proposed order after passing, the same by Defendant's
counsel. Instead of secking to litigate any disapproval through correspondence directed to the Court
or to counsel with copies to the Court, any such disapproval should be the subject of motion practice
following entry of order.

IT 1S 50 ORDEREIL.

CLERK'S NOTE: A copy of this minute order was provided to: James R. Adams, Fsq. (Adams Law
Group); Puonyarat Premsrirut, Esq. and Eric Hinckley, Esq. (Alverson, Taylor, Mortensen & Sanders

PRINT DATE: 05/09/2013 Page 3 of 18 Minutes Date: December 12, 2011



A-11-647850-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES January 09, 2012

A-11-647850-B Ikon Holdings LLC, Plaintitf(s)
V8.
Horizon at Seven Hills Homeowners Association, Defendant(s)

January 09, 2012 2:45 PM Mandatory Rule 16
Conference

HEARD BY: Denton, Mark R. COURTROOM: RJC Courtroom 12ZA
COURT CLERK: Linda Denman

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Puonyarat Premsrirut, Esq., for Plaintift
Eric Hinckley, Hsq., for Detendant

MANDATORY RULE 16 CONFERENCE

IN CHAMBERS: Counsel advised this is a superpriority lien claim. Competing proposed Orders as
to the Court's ruling of Plaintift's Motion for Summary Judgment were provided for the Court's
consideration with the parties in dispute as to the whether the language should be specific or general.

Court urged the parties to conduct the 16.1 Conference within the next tew weeks and ORDERED
that the Case Conference Report (CCR) be filed by February 10, 2012, with a follow-up Status Check
to ensure same to which the parties do not need to attend if the CCR has been filed. A copy of the
CCR must be provided to Discovery Commissioner Bulla for preparation of the scheduling order and
then this Departmenl will process Lhe Lrial order. All Discovery will be heard by the Deparlment.

Court stated that it and when there is a consensus that the matter was ripe for a settlement
conference, counsel should contact the Department's JEA as to scheduling; however, if there is no
consensus, either party can file a motion for same.

PRINT DATE: 05/09/2013 Page 4 of 18 Minutes Date: December 12, 2011
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There were no issues of confidential documents or other business to discuss.

2/16/2012 AT 9:00AM STATUS CHECK: CASE CONFERENCE REPORT
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A-11-647850-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES March 07, 2012

A-11-647850-B Ikon Holdings LLC, Plaintitf(s)
V8.
Horizon at Seven Hills Homeowners Association, Defendant(s)

March 07, 2012 3:00 AM Minute Order

HEARD BY: Denton, Mark R. COURTROOM: RJC Courtroom 12A
COURT CLERK: Linda Denman

RECORDER: Cynthia Georgilas

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- DEFENDANT'S MOTION FOR CLARIFICATION OR, IN THE ALTERNATIVE, FOR
RECONSIDERATION OF ORDER GRANTING SUMMARY JUDGMENT ON CLAIM OF
DECLARATORY RELIEF

Pursuant to EDCR 2.23(c), the Court DENIES Defendant s Motion For Clarification Or, In The
Alternative, For Reconsideration Of Order Granting Summary Judgment On Claim Of Declaratory

Reliel, withoul oral argumenl. The Courl ORDERS such molion removed (rom ils Civil Law and
Motion Calendar of March 12, 2012.

Plaintitfs counsel to submit a proposed order consistent with the foregoing.

IT IS SO ORDERED.

Attorneys/Parties: Patrick ]. Reilly, Esq.
Nicole E. Lovelock, Esq.
(HOLLAND & HART LLP)
Fax: 702-669-4650
PRINT DATE: 05/09/2013 Page 6 of 18 Minutes Date: December 12, 2011



A-11-647850-B

James R. Adams, Esq.

Assly Sayyar, Esq.

(ADAMS LAW GROUP, L.TD.)
Fax: 702-838-3636

Puoy K. Premsrirut, Esq.
(PUOY K. PREMSRIRUT, ESQ. INC.)
Fax: 702-385-1752

Kurt Bonds, Esq.

Eric Hinckley, Hsq.

(ALVERSON TAYLOR MORTENSEN & SANDERS)
Fax: 7(002-385-7000)
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A-11-647850-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES March 12, 2012

A-11-647850-B Ikon Holdings LLC, Plaintitf(s)
V8.
Horizon at Seven Hills Homeowners Association, Defendant(s)

March 12, 2012 9:00 AM All Pending Motions

HEARD BY: Denton, Mark R. COURTROOM: RJC Courtroom 12A
COURT CLERK: Linda Denman

RECORDER: DattiSlattery

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- James Adams, Esq., and Puonyarat Premsrirut, Esq., for Plaintitf
Patrick Reilly, Esq., and Eric Hinckley, Esq., for Defendant

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ... DEFENDANT HORIZONS AT SEVEN
HILLS HOMEOWNER ASSOCIATION'S OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND COUNTERMOTION FOR SUMMARY JUDGMENT

Mr. Adams argued that Plaintiff's Motion for Summary Judgment was brought in order to take the
Court's previous Decision and Order one step further. While the Court's decision confirmed a HOA's
super-priority lien in a foreclosure, it also limited such lien to nine (9) times the monthly assessments.
In this case, Defendant's have filed liens in excess of their limited assessment and, in doing so, have
damaged Plaintitf in the amount of that ditference. He concluded that the Court's Order states what
the law is with respect to assessments and now the Court needs to state that Defendant is in violation
of the law by filing a lien against the property exceeding the allowed assessment.

Mr. Reilly incorporated all arguments raised in his Counter-motion by reference and added that
Plaintitf has paid no assessments, either pre or post foreclosure, and therefore has suffered no
damages. He argued there is no standing for Plaintift's claim that the filing of the lien has in any way
reduced the equity in the property. Upon inquiry of the Court, he advised that the granting of
PRINT DATE: 05/09/2013 Page 8 of 18 Minutes Date: December 12, 2011



A-11-647850-B

Defendant's Counter-motion would remove all remaining, claims.

Mr. Adams rebutted by stating that Plaintiff cannot scll or refinance unless it first pays the
Defendant's lien so until the amount of the lien is resolved by the Court, the case cannot be resolved.

Court stated its tindings and ORDERED Plaintift's Motion tor Summary Judgment DENIED; Court
FURTHER ORDERED Defendant's Counter-Motion UNDER ADVISEMENT on the question of
whether the re-recording of the super priority lien following foreclosure caused damages to the
Plainlill as Lo equily.

PRINT DATE: 05/09/2013 Page 9 of 18 Minutes Date: December 12, 2011



A-11-647850-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES March 28, 2012

A-11-647850-B Ikon Holdings LLC, Plaintitf(s)
V8.
Horizon at Seven Hills Homeowners Association, Defendant(s)

March 28, 2012 4:08 PM Decision

HEARD BY: Denton, Mark R. COURTROOM: RJC Courtroom 12A
COURT CLERK: Linda Denman

RECORDER: Cynthia Georgilas

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- DEFENDANT'S COUNTERMOTION FOR SUMMARY JUDGMENT

This matter came before the Court on the 12th of March, 2012. Counsel presented their arguments
and submitted; Court took the matter under advisement.

DECISION:

Aller considering papers submilled and hearing arguments, Courl issued ils Decision this 28th day of
March, 2012. COURT ORDERED Countermotion for Summary Judgment is GRANTED. (Gee
Decision for full context.)

Plaintitf for defendant is directed to submit a proposed Order consistent with the foregoing and

which sets forth the factual and legal underpinnings of same in accordance herewith and with
counsel s briefing and argument.
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A-11-647850-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES May 07, 2012

A-11-647850-B Ikon Holdings LLC, Plaintitf(s)
V8.
Horizon at Seven Hills Homeowners Association, Defendant(s)

May 07, 2012 9:00 AM All Pending Motions

HEARD BY: Denton, Mark R. COURTROOM: RJC Courtroom 12A
COURT CLERK: Linda Denman

RECORDER: Cynthia Georgilas

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- James Adams, Esq., for Plaintitf
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ON DECLARATORY RELIEF . ..
OPPOSITION TO PLAINTIFF'S THIRD MOTION FOR SUMMARY JUDGMENT AND
COUNTERMOTION FOR SUMMARY JUDGMENT

Mr. Adams advised the parlies had a slipulalion and order Lo conlinue this maltler. COURT SO
ORDERED.

Order SIGNED IN OPEN COURT.

CONTINUED TO 5/24/2012 AT 9:00AM
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A-11-647850-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES June 11, 2012

A-11-647850-B Ikon Holdings LLC, Plaintitf(s)
V8.
Horizon at Seven Hills Homeowners Association, Defendant(s)

June 11, 2012 9:00 AM All Pending Motions

HEARD BY: Denton, Mark R. COURTROOM: RJC Courtroom 12A
COURT CLERK: Linda Denman

RECORDER: Cynthia Georgilas

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- James Adams, Esq., and Puonyarat Premsrirut, Esq., for Plaintitf
Patrick Reilly, Esq., and Eric Hinckley, Esq., for Defendant

DEFENDANT'S OPPOSITION TO PLAINTIFF'S THIRD MOTION FORSUMMARY JUDGMENT
AND COUNTERMOTION FOR SUMMARY JUDGMENT . . ... PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT ON DECLARATORY RELIEF

Counsel argued as to the different between statutory and contractual liens and how extinguishment
of assessments versus non-assessments differ and whether or not a recent Nevada Supreme Court

ruling has any impact on the issues in this case.

COURT ORDERED motions TAKEN UNDER ADVISEMENT.
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A-11-647850-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES June 22, 2012

A-11-647850-B Ikon Holdings LLC, Plaintitf(s)
V8.
Horizon at Seven Hills Homeowners Association, Defendant(s)

June 22, 2012 12:36 AM Decision

HEARD BY: Denton, Mark R. COURTROOM: RJC Courtroom 12A
COURT CLERK: Linda Denman

RECORDER: Cynthia Georgilas

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- This matter came before the Court on June 11, 2012, for hearing on PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT ON DECLARATORY RELIEF and DEFENDANT'S COUNTERMOTION
FOR SUMMARY JUDGMENT. Counsel presented their case and submitted to the Court, which took
the matter under advisement.

DECISION: After careful consideration of the papers submitted and hearing arguments, Court
issued ils Decision this 22nd day of June, 2012. COURT ORDERED Plainlil('s Molion GRANTED IN
PART and Defendant's Countermotion DENIED. See Court's Decision for full context.

Counsel for Plaintitf is directed to submit a proposed order consistent with the foregoing and which

sets forth the factual and legal underpinnings of the same in accordance herewith and with counsel's
briefing and argument.

PRINT DATE: 05/09/2013 Page 13 of 18 Minutes Date: December 12, 2011



A-11-647850-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES July 12, 2012

A-11-647850-B Ikon Holdings LLC, Plaintitf(s)
V8.
Horizon at Seven Hills Homeowners Association, Defendant(s)

July 12,2012 3:00 AM Motion For
Reconsideration

HEARD BY: Denton, Mark R. COURTROOM: RJC Courtroom 12ZA
COURT CLERK: Linda Denman

RECORDER: Cynthia Georgilas

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- MINUTE ORDER
Pursuant to EDCR 2.23(c), the Court DENIES Defendant s Motion For C Reconsideration Of Order
Granting Summary Judgment On Claim Of Declaratory Relief, without oral argument. The Court

ORDERS such motion removed from its Civil Law and Motion Calendar of July 16, 2012.

Plaintitfs counsel to submit a proposed order consistent with the foregoing.

IT IS SO ORDERED.

Attorneys/ Parties:

Palrick J. Reilly, Esq.
Nicole E. Lovelock, Esq.
(HOLLAND & HART LLP)
Fax: 702-669-4650
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A-11-647850-B

James R. Adams, Esq.

Assly Sayyar, Esq.

(ADAMS LAW GROUP, LTD.)
Fax: 702-838-3636

Puoy K. Premsrirut, Esq.
(PUOY K. PREMSRIRUT, ESQ. INC.)
Fax: 702-385-1752

Kurt Bonds, Esq.

Eric Hinckley, Hsq.

(ALVERSON TAYLOR MORTENSEN & SANDERS)
Fax: 702-385-7000
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A-11-647850-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES February 19, 2013

A-11-647850-B Ikon Holdings LLC, Plaintitf(s)
V8.
Horizon at Seven Hills Homeowners Association, Defendant(s)

February 19, 2013 2:00 PM Calendar Call
HEARD BY: Denton, Mark R. COURTROOM: RJC Courtroom 12A
COURT CLERK: Linda Denman

RECORDER: Cynthia Georgilas

REPORTER:
PARTIES
PRESENT: Adams, James R. Attorney
Hinckley, Eric W. Attorney
Premsrirut, Puonyarat K. Attorney
JOURNAL ENTRIES

- At CALENDAR CALL, Counsel announced ready to proceed with Bench Trial. Due to a narrowing,
of the issues, Mr. Adams advised and opposing Counsel concurred that the trial should only take
one-half (1/2) day. Colloquy on submitting matter on trial briefs. Court directed Counsel to file their
pre-trial memorandums by close of business on Friday, March 8, 2013 and offered that if they would
like a settlement conference, to see the Department's JEA.

3/12/2013 AT 9:00AM BENCH TRIAL
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A-11-647850-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES March 12, 2013

A-11-647850-B Ikon Holdings LLC, Plaintitf(s)
V8.
Horizon at Seven Hills Homeowners Association, Defendant(s)

March 12, 2013 9:00 AM Bench Trial
HEARD BY: Denton, Mark R. COURTROOM: RJC Courtroom 12A
COURT CLERK: Sharon Chun

RECORDER: Cynthia Georgilas

REPORTER:

PARTIES

PRESENT: Adams, James R. Attorney
Bonds, Kurt Attorney
Hinckley, Eric W. Attorney
Premsrirut, Puonyarat K. Attorney
Reilly, Patrick ] Attorney

JOURNAL ENTRIES

- At request of Court Counsel met with the Court in Chambers prior to trial start. They advised that
they have stipulated to several matters and will place it on record without calling witnesses.

ON THE RECORD al 9:10 A.M. - All counsel slipulaled thal pursuanl Lo the Courl's prior decisions
the only remaining issue is for Injunctive Relief. Mr. Bond and Mr. Reilly noted that although the
HOA is not stipulating to the amount of the pre-acquisition foreclosure amount, but, will abide by the
Court's decision of a $190.00 monthly assessment for a period of six (6) months, Totaling $1,140.00 to
be paid by Plaintitf Tkon Holdings LLC. Mr. Reilly reiterated that the lien will now be released and
will prevent the necessity for the Preliminary Injunction, now rendered moot.

Counsel confirmed that the $1,140.00 has been paid and the Court can now enter that amount as final
judgment. Mr. Reilly noted they will be filing an Appeal pursuant to NRS 116.

COURT NOTED the resolution of parties. It was also noted that the issue of attorney fees is one for
post-judgment relief and is not before the Court today.
PRINT DATE: 05/09/2013 Page 17 of 18 Minutes Date: December 12, 2011



A-11-647850-B

Counsel stipulated to the admission of Joint Exhibits 1-45, lodged with the Clerk.

Mr. Adams confirmed he will prepare a proposed Judgment with the Final Order and present it to
opposing counsel prior to submission to the Court.

EXHIBITS LODGED WITH THE CLERK'S OFFICE (JOINT 1-45)
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CASE NO. A647850

Hearing Date: March 12, 2013

DEPT. XIII Judge: Mark Denton

Plaintiff: Ikon Holdings, LL.C

Counsel For Plaintiff: Kurt Bonds, Pat Reilly

Defendant: Horizons at Seven Hills HOA Counsel For Defendants: James Adams

B 22

Date Offered

Objection

Date Admitted

1. (/ Declaration of Covenants, Conditions &
Restrictions and Reservation of Easements for
Horizons at Seven Hills, dated July 6, 2005, bates
stamped 1001-1049.

2|3

Sky 30

|

2.  Grant, Bargain and Sale Deed from Goose
Development, LL.C to Hawley MclIntosh, dated
September 135, 2003, bates stamped 1050-1055.

3. Deed of Trust for Hawley Mcintosh, dated
September 15, 2005, bates stamped 1056-1086.

4. Notice of Default and Election to Sell Under
Deed of Trust, dated June 3, 2009, bates stamped
1087-1088

5. Notice of Default and Election to Sell Under
Homeowners Association Lien, dated July 28, 2009,
bates stamp 1089-1090.

6. Trustee’s Deed Upon Sale to Scott Ludwig,
dated July 6, 2010, bates stamped 1091-1095.

7.  Quit Claim Deed from Scott Ludwig to Ikon
Holdings, L1.C, dated July 14, 2010, bates stamped
106-1099.

3. Notice of Delinquent Assessment Lien, dated
September 28, 2010, bates stamped 1100.

9. NAS Demand and spreadsheet, dated October
18, 2010, bates stamped 1101-1103

v
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10.  Notice of Default and Election to Sell Under ]
Homeowners Association Lien, dated November 16, ‘5 ~la-13 S{—»F“ﬂ‘}wl 2AN(F
2010, bates stamped 1104-1105. “ \

11. NAS Spreadsheet, as of December 28, 2012

12.  Ikon Holdings, LLC’s payment record

13. Consent and Authorization for Nevada
Association Services, dated September 2, 2009

14. Consent and Authorization for Nevada
Association Services, dated October 8, 2007

15.  Clark County Assessor print out for the
property located at 950 Seven Hills Drive #1411,
dated May 12, 2009

16.  Letter to Hawley Mclntosh from Nevada
Association Services, dated June 2, 2009

17.  Letter to Hawley McIntosh from Nevada
Association Services, dated June 19, 2009

18.  Notice of Delinquent Assessment Lien for
parcel number 177-35-610-137, dated June 15, 2009

19. Facsimile coversheet to Nevada Association
Services from Stacy Aune, dated June 15, 2009

20.  Notice required by the Fair Debt Collection
Practice Act, dated June 11, 2009

21. Servicemembers Civil Relief Act Notification,
dated June 15, 2009

22.  Letter to Hawley Mclntosh from Nevada
Association Services, dated July 10, 2009

23, Horizons at Seven Hills Financial Transactions
Report for Unit 1411, dated July 24, 2009

24. Ten Day Letter for Homeowners from North
American Title Company for Unit 1411

vV
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25. Letter to Horizons at Seven Hills from Nevada
Association Services, dated September 14, 2009

2 _12-3

Styprdpkaty 31313

26. Notice of Trustee’s Sale for parcel number
177-35-610-137, dated September 4, 2009

27. Email to Jennifer Peace from Angie Kluska,
dated January 22, 2010

28. Letter to Horizons at Seven Hills from Nevada
Association Services, dated June 3, 2010

29. Notice of Trustee’s Sale for parcel number
177-35-610-137

30. Clark County Assessor print out for the
property located at 950 Seven Hills Drive #1411,
dated August 2, 2010

31. Nevada Association Services Request for
Payment Plan form

32. First American Title Insurance Company
Report, dated November 23, 2010

33, Letter to Horizons at Seven Hills from Nevada
Association Services, dated July 1, 2009

34. Letter to Ikon Holdings, LLC from Nevada
Association Services, dated August 25, 2010

35. Notice of Delinquent Assessment Lien for
parcel #177-35-610-137, dated August 16, 2010

36. Release of Notice Delinquent Assessment
Lien for parcel #177-35-610-137, dated August 25,
2010

37. Letter to “Whom it may concern’ from Konnel
Peterson

38. Letter to Ikon Holdings, LLC from Nevada
Association Services, dated September 20, 2010




ot ALt

39, Horizons at Seven Hills Financial Balance
Sheet for account t0016551 with outstanding balance
of $5,651.14

B-17-13%

40. Letter to Ikon Holdings, L.I.C from Nevada
Association Services, dated October 14, 2010

41. Letter to Ikon Holdings, LLC from Nevada
Association Services, dated November 3, 2010

42, Horizons at Seven Hitls HOA Financial
Transaction Report, dated May 25, 2011

43, Horizons at Seven Hills HOA Ledger for
account t0016551, dated May 7, 2009

44, Horizons at Seven Ilills HOA Ledger for
account t0016551, dated June 30, 2009

B Bdams Lad brovp, Lbd Cheore

4k L3 - 1o Friverson
n&a{orjm

——

3



Certification of Copy

State of Nevada } SS
County of Clark '

I, Steven D. Grierson, the Clerk of the Court of the Eighth Judicial District Court, Clark County, State of
Nevada, does hereby certify that the foregoing is a true, full and correct copy of the hereinafter stated
original document(s):

NOTICE OF APPEAL AND NOTICE OF RELATED CASES; CASE APPEAL
STATEMENT; DISTRICT COURT DOCKET ENTRIES; CIVIL. COVER SHEET; ORDER; NOTICE
OF ENTRY OF ORDER; ORDER; NOTICE OF ENTRY ORDER; ORDER; NOTICE OF ENTRY
ORDER; FINAL JUDGMENT; NOTICE OF ENTRY OF JUDGMENT; FINAL JUDGMENT; NOTICE
OF ENTRY OF JUDGMENT.; DISTRICT COURT MINUTES; EXHIBITS LIST

IKON HOLDINGS, LLC,

Plaintiff{s), Case No: A647850

vs. Dept No: XIIT

HORIZONS AT SEVEN HILLS
HOMEOWNERS ASSOCIATION,

Defendant(s),

now on file and of record in this office.

hereunto
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Holland & Hart LLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650
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Electronically Filed
06&/08/2013 11:25:32 AM

NOAS *
Patrick J. Reilly, Esq. % i W
Nevada Bar No. 6103
Nicole E. Lovelock, Esq. CLERK OF THE COURT
Nevada Bar No. 11187
HOLLAND & HART vLr
9555 Hillwood Drive, Second Floor
lfais V&C:?gggs)gggafg{}%%% Electronically Filed

el: - .
Fax: (702) 669-4650 May_13 20:!_3 11:41 a.m.

Tracie K. Lindeman

Email: preilly@hollandhart.com
nelovelock@hollandhart.com Clerk of Supreme Court

Attorneys for Defendants Horizons At
Seven Hills Homeowners Association

DISTRICT COURT
CLARK COUNTY, NEVADA
IKON HOLDINGS, LLC, a Ncvada limited Case No. : A-11-647850-B

liability company, Dept. No.: XIII
Plaintift, NOTICE OF APPEAL AND NOTICE OF
RELATED CASES
VS,

HORIZONS AT SEVEN HILLS
HOMEOWNERS  ASSOCIATION;  and
DOES 1 through 10; and ROE ENTITIES 1
through 10 inclusive,

Delendants.

PLEASE TAKE NOTICE that Defendant Horizons At Seven Hills Homeowners
Association (“Horizons™) hereby appeals to the Supreme Court of the State of Nevada from

judgment entered in the above-entitled action, including the following:

1. Order (January 19, 2012}, a copy of which is attached hereto as Exhibit “1%;
2. Order (March 16, 2012), a copy of which is attached hereto as Exhibit “2*;
3. Order (July 24, 2012), a copy of which is attached hereto as Exhibit “3”; and

4. Final Judgment (April 11, 2013), a copy of which is attached hereto as Exhibit

“4’5.
5. Final Judgment (May 1, 2013), a copy of which is attached hereto as Exhibit “5”.
Iy
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Holland & Hart LLP
9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Phone: (702) 669-4600 ¢ Fax: (702} 6694630
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This appeal is related to several other appellate matters before the Nevada Supreme

Court, including the following:

1. Nevada Ass ’n Servs., Inc. v. District Ct., NSC Case No. 62748 (writ petition),

2. Southern Highlands Community Ass’'n v, District Ct., NSC Case No. 61940 (writ
petition};

3. Prem Deferred Trust v. District Ct., NSC Case No. 62587 (writ petition); and

4, Hampton & Hampton, PC v. Appleton Properties, LLC, NSC Case Nos. 60000,

60423, and 60476 (consolidated appeals).
DATED this 8th day of May, 2013.

HOLLAND & £
By ‘ a'j 1;{914; ]
Patrick I. Relly, Hsq.
Nic%ie E. L'ovelag(, Esq.
9555 Hillwood Dirive, Scecond Floor
Las Vegas, Nevada 89134

Attorneys for Defendantis Horizons At Seven
Hills Homeowners Association
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Holland & Hart LLP
9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
Phone: (702) 669-4600 # Fax: (702) 6694630
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), | hereby certity that on the 8th day of May, 2012, 1
served a true and correct copy of the foregoing NOTICE OF APPEAL AND NOTICE OF
RELATED CASES by depositing same in the United States mail, [irst class postage fully
prepaid to the persons and addresses listed below:

Don Springmeyer, Esq.

Michael J. Lemcool, Esq.

Gregory P. Kerr, Esq.

Wolf, Rifkin, Shapiro,

Schulman & Rabkin, LLP

3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120

James R. Adams, Esq.

Assly Sayyar, Esq.

Adams Law Group, Ltd.

8010 West Sahara Avenue, Suite 260
Las Vegas, Nevada 89117

Puoy K. Premsrirut, Esq.
Puoy K. Premsrirut, Esq. Inc.
520 S. Fourth Street, 2nd Floor Attorney  for Peccole Ranch Community
Las Vegas, Nevada 89101 Association

Attorneys for Plaintiff’

Erika Pike Turner, Esq. Lance W. Johns, Esq.
Jeffrey Hulet, Esq. Johns & Durrant LLP
Gordon Silver 316 E. Bridger Avenue
3960 Howard Hughes Pkwy., 9th Floor Second Floor

Las Vegas, Nevada 89169 Las Vegas, Nevada 89101

Attorneys for Silver Siate Trustee Services, Attorney for G.J.L. Incorporated
LLC

Tamara Beatty Peterson, Esq.

Anthony R. Sassi, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 N. City Parkway, Suite 1600

Las Vegas, NV 89106

Robert A. Massi, Esq.

Kristie L. Reber, Esq.

11201 Scouth Eastern Avenue, Suite 100
Henderson, Nevada 89052

Attorneys for Hampton & Hampton, PC
Attorneys for Southern Highlands Community
Association

Jf (A MWM’V\_

An Employee of Hoﬂand & Hart r.Lr /]
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ARAMSIAW QROUE, LTD bl
. ’ . GCLERK OF THE COURT

Nevada Bar No, 6874 R

ASSLY SAYYAR, ESQ.

Nevada Bar No, 9178

8330 W. Sahara Ave. Suite 290

Las Vegas, Nevada 89117

E'J’OZ 838-7200

702) 838-3636 Fax

iames@adamslawnevada com

assl evada.com

Attorneys for Plaintiff

PUQCY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(7023 384-5563

(702)-385-1752 Fax
msrirut@brownlawlv.com
Attorneys for Plaintif{
DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited liability g‘;;‘:l‘r?g ’?;”"547350‘0

company,

Plaintiff,
vs. ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court on December 12, 2011 at 9:00 am., upon the Plaintiff’s
Motion for Summary Judgment on Claim of Declaratory Relief and Defendant’s Counter Motion for
Summary Judgment on Claim of Declaratory Relief. James R. Adams, Esq., of Adams Law Group,
Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the
Plaintiff, Eric Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on behalf of the
Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and

for good cause appearing hereby rules:
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WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Plaintiff has asserted a claim of right under NRS §116.3116 (the *Super Priority Lien” statute)
against Defendant and Defendant has an interest in contesting said claim, the present controversy
is between persons or entitics whose interests are adverse, both parties seeking declaratory relief
have a legal interest in the controversy (i.¢., a legally protectible interest), and the issue involved in
the controversy (the meaning of NRS 116.3116) is ripe for judicial determination as between the
parties. Kress v. Corey 65 Nev. 1, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.3116 (including whether
Defendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WHEREAS Plaintiff has a legal interest in the controversy as it was Plaintiff’s money which
had been demanded by Defendant and it was Plaintiff’s property that had been the subject of a
homeowmers’ association statutory lien by Defendant; and

WHEREAS the issue of the meaning, application and inferpretation of NRS §116,3116 is
ripe for determination in this case as the present controversy is real, it exists now, and it affects the
parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise to the present proceeding; and

WHERFAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status or other legal relations are affected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS §116.3116 and
obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, the Court is persuaded that Plaintiff's position is correct relative to the
components of the Super Priority Lien (exterior repair costs and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiff's position
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concerning the need for a civil action to trigger a homeowners’ association’s entitlement to the Super

Priority Lien.

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as

follows:

1.

Plaintiff’s Motion for Partial Summary Judgment on Declaratory Reliefis granted in
part and Defendant’s Motion for Summary Judgment on Declaratory Reliefis granted
in part.

NRS §116.3116 15 a statute which creates for the benefit of Nevada homeowners’
associations a general statutory lien against a homeowner’s unit for (a) any
construction penalty that is imposed against the unit's owner pursuant 0 NRS
§116.310305, (b) any assessment levied against that unit , and (c) any fines imposed
against the unit's owner from the time the construction penalty, assessment or fine
becomes due (the *General Statutory Lien™). The homeowners’ associations’
General Statutory Lien is noticed and perfected by the recording of the associations’
declaration and, pursuant to NRS §116.3116(4), no further recordation of any claim
of lien for assessment is required. '
Pursuant to NRS §116.3116(2), the homeowners’ association’s General Statutory
Lien is junior to a first security interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent (*First Security Interest™)
except for a portion of the homeowners’ association’s General Statutory Lien which
rernains superior to the First Security Interest (the “Super Priority Lien™).

Unless an association’s declaration otherwise provides, any penalties, fees, charges,
late charges, fines and interest charged pursuant to NRS 116.3102(1 )(jj to (n),
inclusive, are enforceable in the same manner as assessments are enforceable under
NRS §116,3116. Thus, while such penalties, fees, charges, late charges, fines and

interest are not actual “assessments,” they may be enforced in the same manner as
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assessments are enforced, i.e., by inclusion in the association’s General Statutory
Lien against the unit.

Homeowners’ associations, therefore, have a Super Priority Lien which has priority
over the First Security Interest on a homeowners’ unit, However, the Super Priority
Lien amount is not without limits and NRS §116.3116 is clear that the amount of the
Super Priority Lien (which is that portion of a homeowners’ associations’ General
Statutory Lien which retains priority status over the First Scourity Interest) is limited
“to the extent” of those assessments for common expenses based upon the
association’s adopted periodic budget that would have become due in the 9 month
period immediately preceding an association’s institution of an action to enforce its
General Statutory Lien (which is 9 months of regular assessments) and “to the extent
of”” external repair costs pursuant to NRS §116,310312.

The base assessment figure used in the calculation of the Super Priority Lien is the
unit’s un-accelerated, monthly assessment figure for association common expenses
which is wholly determined by the homeowners association’s “periodic budget,” as
adopted by the association, and not determined by any other document or statute.
Thus, the phrase contained in NRS §116.3116(2) which states, ©... to the extent of the
assessments for common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become due in the absence
of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien...” means a maximum figure equaling 9 times the association’s
regular, monthly (not annual) assessments. If assessments are paid quarterly, then 3
quarters of assessments (i.e., 9 months) would equal the Super Priority Lien, plus
external repair costs pursuant to NRS §116.310312.

The words “to the extent of” contained in NRS §116.3116(2) mean “no more than,”
which clearly indicates a maximum figure or a cap on the Super Priority Lien which

cannot be exceeded.
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Thus, while assessments, penalties, fees, charges, late charges, fines and interest may
be included within the Super Priority Lien, in no event can the total amount of the
Super Priority Lien exceed an amount equaling 9 times the homeowners’
association’s regular monthly assessment amount to unit owners for common
expenses based on the periodic budget which would have become due immediately
preceding the association’s institution of an action to enforce the lien, plus external
repair costs pursuant to NRS 116.310312.

Further, if regulations adopted by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of priority for the
lien (i.e., shorter than 9 months of regular assessments,) the shorter period shall be
used in the calculation of the Super Priority Lien, except that notwithstanding the
provisions of the regulations, that shorter period used in the calculation of the Super

Priority Lien must not be less than the 6 months immediately preceding institution

L -
of an action to enforce thg lien. ' ,
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ASSLY SAYYAR, ESQ.
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Nevada Bar No. 9178

ADAMS LAW GROUP, LTD.
8330 W. Sahara Ave., Suite 290
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC,
Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

702) 384-5563

702)-385-1752 Fax
ppremsrirut@brownlawly.cony
Attorneys for Plamtift

Approved:
Lo7 pErrovED

Eric Hinckley, Esq.

Alverson Taylor Mertensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Office: 702.384.7000

Fax: 702.385.7000
Ehincklev@AlversonTaylor.com

Attorney for Defendant
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ADAMS LAW GROUP, LTD. GLERK OF THE COURT
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W, Sahara Ave. Suite 260
Las Vegas, Nevada 89117
(702) B38-7200

(702) 838-3636 Fax
james@adamsiawnevada.com
asslyf@iadamslavwnevada.com
Attorneys for Plaintiff

PUQY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

MNevuda Bar No. 7141

520 8. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(7023 384-5563

(702)-385-1752 Fax
ppremsrirut@brownlawlv.com
Attorneys for Plamntitf

DISTRICT COURT
CLARK COUNTY, NEVADA

IKON LIOLDINGS, LLC, a Nevada limited lability | 25¢ No: A-11-647830-C
company, Dept: No. 13

Plaintitt,
Vs ORDER
HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES | through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This maiter came before the Court on March 7, 2012, in chambers, upon the Defendast’s
Maotion for Clarification or, in the Alternative, for Reconsideration of Order Gl‘énliug Summary
Judgment on Claim of Declaratory Reliell James R. Adams, Esq., of Adams Law Group, Lid., and
Puoy K. Premsrirut, Esg., of Puoy K. Premsrirut, Esq., Inc., filed briefs on behalf of the Plaintiff.
Kurt Bonds, Esy., of Alverson, Taylor, Morlensen & Sanders and Patrick Reilly, Esq., of Holland
and Hart filed briefs on behalf of the Delfendant, The Honorable Court, having read the briefs on file

and for good cause appearing hereby orders:
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Pursuant t¢ EDCR 2.23(c), Defendant’s Motion for Clarification or, in the Alternative, for
Reconsideration of Order Granting Summary Judgment on Claim of Declaratory Relief is denied

without hearing,.

Further, the hearing on Defendant’s Mation for Clarification or, in the Allernative, for

Reconsideration of Order Granting Summary Judgment on Clalm of Declaratory Relief shall be

g

) /
removed from the motion calendar currently set for March 12, 2012,
I -~

IT IS SO ORDERED.

B ADAMS, ESQ
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No, 917§

ADAMS LAW GROUP, LTD.
2010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamsiawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

PUGY K. PREMSRIRUT, EIQ., INC,
Puoy K. Premsrirut, Esq.

Nevada Bar No, 7141

520 8. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 184-5563

(702)-385-1752 Fax
ppremsrirutEdbrownlawly, com
Attorneys for Plaintiff

Approved:

—;,7“@_/« * 79 £
KURTBONDS, ESQ,

Alverson Taylor Mortensen and Sanders
7401 W, Charlestan Blvd,

I~




Las Vegas, NV 89117-1401
Otfice: 702.384.7000

Fax: 702.385-7000.~
taoXversondaylor.com
Atle ' efendant
e i
/ 3

PATRICK I/REILLY, ESQ.
HoHand &-Hart

9355 Hillwood Dr., Second Floor
Las Vegas, NV 89134

Fax: 702-669-4650

Attorney for Defendont
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ORD % i. W
ADAMS LAW GROUP, LTD.

JAMES R. ADAMS, ESQ. CLERK OF THE GOURT
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.

Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260

Las Vegas, Nevada 89117

(702) 838-7200

(702) 838-3636 Fax

james(@adamslawnevada.com

assly(@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 8. Fourth Street, 2™ Floor

Las Vegas, NV §9101

(702) 384-5563

(702)-385-1752 Fax

ppremsrirut@brownlawly.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA |
IKON HOLDINGS, LLC, a Nevada limited liability | <25¢ NO: A-11-647850-8
company, Dept: No. 13
Plaintift,
VS, ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court on 7/12/2012, in chambers, on Defendant s Motion For
Reconsideration Of Order Granting Summary Judgment On Claim Of Declaratory Relief. The
Court, having reviewed the briefs and papers in this matter, for good cause hereby orders, adjudges
and decrees:

That for the reasons particularly stated in Plaintiff's Opposition to Motion to
Reconsideration, and pursuant to EDCR 2.23(c), the Court DENIES Defendant s Motion For
Reconsideration Of Order Granting Summary Judgment On Claim Of Declaratory Relief, without

oral argument.
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DISTRICT COURT DEPT# 13

ORD

ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

2010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
(702) 838-7200

(702) 838-3636 Fax
james@adamslawnevada.com

assly@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC,
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702} 384-5563

{702)-385-1752 Fax
ppremsrirut@brownlawlv.com
Attoreys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No: A-11-647850-B
Dept: No. 13

IKON HOLDINGS, LLC, a Nevada limited liability
company,

Plaintiff,
vS- ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES | through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court on 7/12/2012, in chambers, on Defendant s Motion For
Reconsideration Of Order Granting Summary Judgment On Claim Of Declaratory Relief. The
Court, having reviewed the briefs and papers in this matter, for good cause hereby orders, adjudges
and decrees.

That for the reasons particularly stated in Plaintiffs Opposition to Motion to
Reconsideration, and pursuant to EDCR 2.23(c), the Court DENIES Defendant s Motion For
Reconsideration Of Order Granting Summary Judgment On Claim Of Declaratory Relief, without

oral argument.
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The Court further QRDER.S such m
of July 16, 2012,
ITIS SO ORDERED,

remmoved from its Civil Law and Motion Calendar

Zﬁ/ Jga el

] 'S R. ADAMS, ESQ.
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

ADAMS LAW GROUP, LTD.
8010 W, Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.

Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 83101

(702) 384-5563

{702)-385-1752 Fax
ppremsrirut@brownlawlyv.com

Attorneys for Plaintiff

DISTRICT COURT }UDGE
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ADAMS LAW GROUP, LTD
JAMS R. ADAMS, ESQ.

Nevada Bar No. 6874

8010 W Sahara Avenue, Suite 260
Las Vegas, Nevada 89117

(702) 838.7200

(702) 838.3636 fax

james@adamslawnevada.com
Attorneys for Plaintiff

PUCY K. PREMSRIRUT, ESQ., INC.
Puoy K, Premsrirul, Esq.

Nevada Bar No. 7141

520 S Fourth Street, 2" F1

Las Vegas, NV 89101

(702) 384-5563

(702) 385-1752 Fax
pppremgrirut@brownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
TKON HOLDINGS, LLC, a Nevada limited ability | e T[0! 471 1-647850-C
company, pt: No.
Plaintifs, NOTICE OF ENTRY OF JUDGMENT

Vs,

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant,

PLEASE TAKE NOTICE that Judgment has been entered in {he above captioned maiter
on this 11" day of April, 2013, a copy of which is attached hereto,
Dated this 14® day April, 2013.

A S LAW GROUP, LTD
JAMS R. ADAMS, ESQ.

MNevada Bar No, 6874

8010 W Sahara Avenue, Suite 260
Las Vegas, Nevada §9117

(702) 838.7200

(702) 838.3636 fax
jemes@adamslawnevada.com
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
I certify that I am an employee of the Adams Law Group, Ltd. and that on this date, I served
the following NOTICE OF ENTRY OF JUDGMENT on all parties to this action by:

Placing an oniginal or frue copy thereof in a sealed enveloped place for collection and

X mailing in the United States Mail, at Las Vegas, Nevada, postage paid, following the
ordinary business practices;

Hand Delivery

Facsimile

Overnight Delivery

Certified Mail, Return Receipt Requested.

addressed as follows;

Patrick Reilly, Esq.

Holland & Hart

9555 Hillwood Dr., Second Floor
Las Vegas, NV §9134

Attorney for Defendant

Kurt Bonds, Esq.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Attorney for Defendant

Dated the 1}th day of April, 2013.

An cmployee of Adams Law Group, Lid.
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JAMES R, ADAMS, ESQ. )
Nevada Bar No. 6874 CLERK OF THE COURT
ASSLY BAYYAR, ESQ.

Nevada Bar No. 8178

8010 W. Sahara Ave. Suite 260

Las Vegaa, Nevada 89117

(702) B38-7200 <

(702) 838-3636 Fax
janes(@adatmsiawnevada, com
asslv@adamglavwnevada.com

Attorneys for Plaintiff

PUOY K. PREMSBRIRUT, ESQ., INC.
Puoy K., Premsrirat, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2% Floor

Las Vegas, NV §9101

(702} 384-5563

{(702)-385-1752 ¥ax
peremsriut@@browntawlv.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA.

KON HOLDINGS, LLC, a Nevada limited liability \
colnpany, - Case No: A-11-647850-C

Dept: No. 13
Plaintit,
V8.

HORJZONS AT SEVEN HILLS HOMBOWNERS FINAL JUDGMENT
ASSOCIATION, and DOES | theough 10 and ROT
ENTITIES 1 through 10 inclusive,

Defendant,

This matter came before the Court for trial on March 12, 2013 at 900 a.m. James R.

Adams, Bsq., of Adams Law Group, Lid,, and Puoy K. Premstirut, Esq., of Puoy K. Premstirut,
Esq., Inc., appesred on behalf of the Plaintiff. Eric Hinckley, Esq., and Kurt Bonds, Esq., of
Albverson, Taylor, Mortensen & Sanders, and Patrick Reilly, Esq., of Floliarid &Hart, LLP. appeared
on behalf.of the Defendant. The Honorable Court, having considered the matter, for good cause
appeating hereby enters judgment and findy as follows:

GEIVED
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WHEREAS, Plaintiff purchased certain real estate in a common ititersst community ag an
investment property at the nonjudicial foreclosure auction of the property”s first trost desd holder,
said property being located within Defondant Horizon at Seven Hills Homeowaers' Association;
and

WHEREAS, the primary {ssue in this case was what was the amount of Defendant®s “super
priority” lien against Plaintiff’s property which survived the foreclosure of the propesty’s first trust
deed holder pursuant to NRS 116.3116(2) and Defendant’s covenants, conditions and restrictions

C("CC&RE™); and

WHEREAS, it was fhe position of Plaintiff that fhe amount of such lien which survived the
fo;‘eclosm'e of the property’s first trust deed holder did not exceed a figure equaling 6 menths of
Defendant’s monthly assessments based upon its periodic budget and as provided in Section 7.8 end
7.8 of Defendant’s CC&RS; and _

WHEREAS, il was the also the position of Plaintiff that regardlcss of the CC&RS, the
amount of Defendant’s lien that survived the foreclosure of the property’s first trust deed holder did
not exceed a figure squaling 9 months of Defendant’s monthly agsessments based upon its periodic
budget ag provided in NRS 116,3116(2); and

WHERRAS, it was the position of the Defendant that the amount of Defendant's lien that
survived the foreclosure of the property's first trust de-ed holder was not limited to a figure equaling
6 or 9 moonths of assessxgm};;) pé‘i{ﬁ? 4 ; "?%u Jm"f:%f " Mof“ﬁ:;.,lm M?«f L?::' dim

WHEREAS, the Court has eréaﬁ? de e’gpﬁiﬁ%}i neé:i%gsi eh c}t :hons oﬁg\.ﬁ%é
a result of 3 prior summary judgment orders entered by the Court which are attached hereto and
ingorporated and restated herein (Bx, 1, “1/19/2012 Order™) (Ex. 2, “4/16/2012 Order™) (Ex. 3,
“1£20/2012 Order™); and

WHEREAS, {t has been stipulated by all counsel that $1,140.00 (a figure equaling 6 months

of assessments) has been tendered by Plaintiff and received by Defendant as that is the amount
Plaintiff alleges wwas due and owning under provisions contained in Defendent’s CC&RS, said

amount being in conformance with this Court’s 7/20/2012 Order (the “Payment™); and

g3t
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WHEREAS, Defendant has stipulated® to record a “Release of Notice of Delinguent
Assessinent Lien® which now renders moot Plaintiff’s sote remaining cause of action for injunctive
relief)

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as
follows:

All claims and issues in this matter have now been fully adjudicated 23 evidenced by the
above findings, and by the findings and conclusions contained in the 1/19/2012 Order, the
4716/2012 Order and the 7/20/2012 Order, and by the Payment, said amount being In conformance
with this Court’s 7/20/2012 Order. Final judginent is hereby entered in this matter pursuant to the
findings stated above, and pursuant to the ﬁnding_g_gf fact and conclugions of law contained in the

1/19/2012 Ordor, tho 4/16/2012 Order end ths 772045012 Oxder which are hereby incorparated.and

restated herein.
IT IS SO ADJUDGED. é - f ' //
Faad
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TARILS B. ADAMS, BSQ.
Nevada Bar No. 6874

ABSLY SAYYAR, ESQ.
Nevads Bar No. 8178

ADAMS LAW GROUF, LTD.
8010 W. Szhara Ave., Suite 260
Las Vegag, Nevada 89117

Tal: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada,com
assty@adamsiawnevada.com
Attormneys for Plaintifi

Defendant stipulated to record the “Reloase of Notice of Delinquent Assessment Lien”
solely to eliminate the need for this Court to issue a permanent injunction. Defendant advised at
trigl that it fully intends to appesal this Cowmt’s summary judgment orders upon the entry of this
final judgment. Accordingly, its recordation of said Release does not constitute any kind of
waiver of its substantive argumnents for appellate purposes.
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PUCY K. PREMSRIRUT, BSQ,, INC,
Puoy K. Premsricut, Esq,

Wevada Bar No. 7141

520 8. Fourth Street, 2% Floor

Las Vegas, NV 89101

(702% 384-5563

(702)-385-1752 Fax

i i oW,

Attormeys for Plaintiff

Approved:

Not Approved
Kurt Bonds, Bsq.
Alverson Taylor Mortensen and Sanders
7401 W, Charleston Blyd.
Las Vegas, NV 89117-1401
Office; 702.384.7000
Fax: 702.385.7000
Kvonde@AlversonTaylor.com
Attorneys for Defendant

Approved:

Not dpproved
Patrick Reilly, Esq.
Holland & Hart LLP
93555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
www.hollandhart.com
Telephone (702) 222-2542
Facsimile (702) 669-4650
Attorneys for Defendant
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JAMES R, ADAMS, ESQ. CLERK OF THE COURT

‘Mevada BarNo, §874

ABSLY SAYYAR, ESQ.
Nevada Bar No. 5178

%320 W, Sahara Ave, Sults 290
Lay Vegas, Nevada 89117

702; $38-7200
702) §38.3636 Fax
ames(idadamslavwneyade.
eorh ﬂ@.a,-..a_n 2 CVALER, Gl
Attorneys Tor Plaintiff

PUOY K. PREMSRIRUT, ESQ,, INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No, 7141

520 8. Fourth Stree% 2™ Floor

10 § Las Viegas, NV 89101

5‘7023 3845563
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- 12 || Attorneys for Plaintil
I3 DISTRICT COURT
i4 CLARK COUNTY, NEVADA,
15 | [5CON HOLDINGS, LLC, a Nevada imited ebility | croe ho: £-11-647830-C
16 company, pL: [v0.
17 Plaintiff,
va. ORDER

18 4 | HORIZONS AT SEVEN HILLS HOMEQWNERS
19 ASSOCIATION, und DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

20 Defendunt,
21
a2 This matter came before the Court on December 12, 2011 at 9:00 a.m., upon the Plaintiff's

23 || Motion for Summary Judgment on Claimof Declaratory Reliefand Defendani’s Countes Motlon for
24 § Summary Judgment on Claim of Declaratory Relief. James R. Adams, Esq., of Adams Law Group,
26 [t 1ad., and Puoy K. Premsriat, Bsq., of Puoy K. Premsrirut, Esq., Tnc., appeared on behalf of the
26 || Plaintiff, Eric Hinckley, Fsq., of Alverson, Taylor, Mortensen & Sanders appeared on belalf of the
7 || Defendant. The Honotable Court, having read the briefs on file and hiuving heard oral argument, and
o4 || for good cause appearing hereby rules:
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WHEREAS, the Court has determined that e justielable controversy exists in this maiter us
Plaintif( has asseried a claim of right under NRS §116.3116 (the “Super Priority Lien” stafute)
against Defendant and Defendant hag an interest in contesting sald elalm, the prosent cantroversy
is between persons or entities whose interesis are adverse, both patties sesking declaratory relfef
have a fegal interest in the controversy (L.e., a legally protectible interest), and the issue Invelved in
the controversy (ihe meaning of NRS 116.3116) is ripe for judicial determination uy between the
parties, Kress v. Coray 65 Nev. 1, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Defendant, the contesting parties hersto, ave olemly adverse and
hold diffarent visws regarding the meaning and applicabllity of NRS §116.3116 (including whether
Defendant demanded from Plaintiff amounts in excess of that which is pexmitied under the NRS
§116.3116); and

WHEREAS Plaintiff has a legal interest in the controversy as it was Plaintiff”s money which
had been demanded by Defendant and it was Plaintiff's property that had been the subject of a
homeowners” association statutory 1isn by Defendant; and

WHEREAS the issue of the mesning, application and interpretation of NRS §116.3116 is
dpe for determination in this case us the present controversy {s real, it exists now, and it affects the
peartios hersto; and

WHEREAS, therefore, the Cowt finds thet issvuing a deelaratory judgment relating to the
meaning and interpretution of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise to the present proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendanl are partics whose rights,
status or other lepal relations are affected by NRS §116.3116 and they may, therefors, have
determined by this Coutt any question of construction or validity aslsing under NRS §116.3116 aud
oblain a declaration of rights, status or other legad relations thersunder; and

WHEREAS, the Cowrt 15 persuaded that Plaintlils position is correct xelative to the
camponents of the Super Priotity Lien (exterior repair costs and 9 months of regular assessments)

and the sap relative to the regular assessments, but it is not persuaded relative to Plainiiff's position

2
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follows:
1,

Friority Lion,
THE COURT, THEREFORE, DECLARES, ORDERSE, ADJUDXGES AND DECREES ag

R L I L T TP IR E T KT O S PR R o ] KA TE AT

{| concerning theneed for a civil actionto tripger s homeowners® assoslation’s entitlement to the Stuper

Plairtifs Motion for Partial Summary Judgment on Declaratory Relief is granted in
part and Drefendant’s Motion for Summary Judgment on Declaratory Reliefis granied
in part,

NES §116.3116 i3 a statute which creates for the benefit of Nevada homeowners’
associations a peneral stafuwtory lien against a homeowner’s unit for (a) any
constraction penalty that is imposed againal the unit's owner purstant fo NRS
§116,310305, (b) any assessmexnt levied against that unit, and {¢) any fincs imposeﬁ
againgt the enit's owner from the time the construction penalty, assessment or fine
becomes due (the “General Statutory Lien"). The homeowners’ assoclations’
General Statutory Lien ia noticed and perfected by the recording of the assccintions’
declaration and, purswant to NRE §116.3116(4), no ferther recordation of any claim
of lien for assessment is vequived, '

Pursuant to NRS §116.3116(2), the homeowners” association’s General Statutory

Lien is junior to a first security interest or: the unit recorded before the date on which

. the assessment sought ta be enforced became delinquent (“First Seeurity Tnterest™)

except for a portlon of the homeowners’ associatdon’s Generul Statutery Lien which
remaing superior to the First Security Interest (the “Super Priozity Lien™).

Unless an agsociaton’s declamtion giherwise provides, any penaliics, fees, charges,
late charges, fines and interest charged pursuant to NRS 116.3102¢1)) to (m),
inclusive, are enforceable in the same manner as assessments are enforceable under
NRS §116.3116. Thus, while such penalties, fees, charges, late charges, fines and

interest are not actoal “assessments,” they may be enforced in the same manner as
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assessments are enforced, e, by inclusion in the association’s General Statutory
Lien against the vhit,

Homeowrers” associgtions, therefore, have a Super Priorlty Lisn which has priority
over the First Securlty Intercst ort 8 homeowners' unit. However, the Super Priority
Lien amount 18 not without limits and NRS §116.3116 is clear that the amount of the
Super Priority Lien (which is that portion of a homeawners’ agsociations’ General
Statutory Lien which retains priotlty status over the First Secuuity Intorest) s limtted
“to the extent” of those sssessments for commmon expenses based upon the
association’s adopted periodic tudget that would have become dus in the 9 month
period immediately preceding an association's institution of an setion to enforee its
General Stetutory Lien (which is @ months of regular assessmenty) and “to the extent
of? ¢xternal repair costy pursuant to NRS §116.310312.

The base asysssment figure nsed in the caleulation of the Super Priority Lien Is the
uait’s un-acoelerated, monthly assessment figure for association common expenses
which is whelly determined by the homeowners association’s "periodic budget,” as
adopted by the essceiation, and not determined by any other document or statute,
Thus, the phrase contained iInNRS §116.3116(2) which states, “... to the extent of the
assessments for common expenses based on the periodic budget adopted by the
association pursuant to MRS 116.3115 which would have become due Inthe absence
of acceleration during the 9 months immediately preceding institution of an action
to enfores the lien...” means & maximum figure equaling 9 times the agsociation’s
regulas, monthly (not annual) assessments. [fassesstnents ave paid quarterty, then 3
quarters of assessenents (1.2, Y months) would equal the Super Priority Lien, plus
external repair costs pursuant to NRS §116.310312.

The words “to the extent of” cottained in WRE §116.3116(2) mean “ro more than,”
which clearly indicutes a meximum figure or a ¢ap on the Super Priority Lien which

carnot be excesded.
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IT 18 SO ORDERED, [ .

Nevada Bar No. 6874
ASSLY SAYYAR, ESQ,

B ]

Thus, whileassessments, penalties, fees, charges, late charges, finesand interestmay
be included within the Super Priority Lien, in no event can the tofal amount of the
Super Priorty Lien exceed an amouni equaling 9 times the homeowners’
agsocintlon’s Tegular monthly assessment amounmt to unif ownees for commaen
expetised based on the periodic budget which would bave become due immediately
preceding the association’s Institation of an action to enforce the lien, plus external
Tepair costs purstant to NRS 116310312,

Further, if regulations adopled by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association requira a shorter petiod of prority for the
Ken (le., shorter than 9 months of regalar assessments,) the shorter perind shall be
used in the caloulation of the Super Priority Lien, except that notwithstanding the
provisions of the regulations, that shorter period used in the caleulstion of the Super
Priority Lien must not be less than the 6 months immediaiely preceding institution

of an getlon to enfbrcc lien.
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Nevada Bar No. 9178

ADAMS LAW GROUP, LTD,
£330 W. Sshama Avs,, Suite 290
Las Vegas, Nevada 80117

Tel: 702-838-7200

Fax: 702.838.3600
james@adamsiawnevada.com
assly(@adamslawnevada.com
Attornays for Plaintiff

PUOY K. PREMSRIRUT, ESQ,, INC,

Puoy K. Premsrirut, Esq.

Nevada Bar No, 7141

520 8. Fourth Street, 2! Floor

Las Vegas, Ny 89101

()23 3845563
T00)-385-1752 Fax

t@hrowslawlv.com

Attorneys for Plain

Approved:
LT pbfroved

Fric Hinekley, Es&.

Alverson Taylor Mortensen and Sunders
7401 W. Charleston Blvd,

Las Vegas, NV 89117-1401

Offioe: 702.384,7000

Fax: 71(3]2.385.7000

Emg,__qz@ﬁlver:sﬁnj ‘gylor,com
Attormey for Detendunt
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Holiand & HatLLP
9535 Hillwood Drive, Second Fleor
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CLERK OF THE COURT

ORDR

Kurt . Bonds, Bay,

Nevada Bar No. 6228

Eric W. Hinckley, Esq.

Nevada Bar No, 12398

ALVERSON, TAYLOR, MORTENSEN
& BANDERS

7401 W, Charleston Boulevard

Las Vegas, NV 82117

(702) 3847000

Patrick J. Reilly, Hsq.

Nevada Bar No. 6103

Nicole E. Lovelock, Bsq,

Nevada Bar No. L1187

HOLLAND & WART wip

9535 Hiflwood Drive, Second Fleor
Las Yegas, Nevada 89134

Tel: (702} 6694600

Fax: (702) 669-4630

Email: preillvi@ho! landhgr%com
nelovelock@holiandhart.com

Artorneys for Defendants Horlzons At Seven Hills
Homeowners Association

DISTRICT COURT
CLARK COUNTY, NEVADA
KON HOLDINGS, LLC, a Nevada limited] Case No. : A-11-647850-B
liability compary, Dept. No.: XHE
Plaintiff, ORDER DENYING PLAINTIFE’S
MOTION FOR SUMMARY JUDGMENT
V8.

ORDER GRANTING DEVENDANT'S
COUNTERMOTION FOR SUMMARY.
JUDGMENT

Hearing Date: March 12,2012

HORIZONS AT SEVEN HILLS
HOMEQWHNERS ASSOCIATION; and DOES
1 through 10; and ROE ENTITIES 1 throughl
10 inclusive,

Hearing Thne: 9:00 a.1m.
Defendants,

This matter came before the Court on Murch 12, 2012, for hesring on Plaintiff”s Motion
for Summary Judgment and on Defendant’s Countermetion for Swumary Judgment. James R,

Adams, Bsq. of the Adams Law Group and Puoy Premsrirut, Bsq. of the taw firrn of Brown,

Brown & Premsrirut appeared on behalf of Plaintiff Tkon Holdings, £1.C (“Tkon”™). Patrick J.

Page 1 of 4
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Holfsd & Hart TLP
0555 Hiiwood Deive, Second Floor

T Veges, Nevada 89134
Phone: (707} 6894600 & Fax: {702 6604650
B R ERBRRESE

>
(o]

Reilly, Esq. of the law Gom of Holland & Hart LLP and Bric W, Hinclkley, Baq. of the law firm
of Alverson, Taylor, Mortensen, and Sanders appoared on behalf of Defendant Horizone at Seven
Hills Homeowners Associstion (“Horizons™), After carefully considering the briefs and
arguments of counsel, this Court makes the following findings of fact and conclusions of law:
| B
FINDINGS OF EATT

1. On or around Jone 28, 2010, Scott Ludwig purchased certaia real property Incated
at 950 Seven Hills Diive, Suite 1413, Henderson, Nevada 89052 (the “Propérty”) at a foreclosure
sale conducted by the holder of a first deed of trust against the Property.

2. ‘The Property is located within Horlzons.

3. Horizong had previously recorded a Notice of Delinquent Assessment Lien on
June 17, 2009 and a Notiee of Default and Blection to Sell Under Homenwners Association Lien
on Augnst 4, 2009, Both of thess recordings voourred prior o the foreclosure sale, In the amount
of $4,289.50, with the amount of the lien o increase until the amount becarme curent,

4, Shortly after the foreclosure sale, on July 14, 2610, Mr. Ludwig transferred title
of the Property to Tkon. .

3. On or around September 30, 2010, Horizons recorded another Notive of
Definquent Assessment Lien (“Lien”) against the Property.

6, Tkon disputed and did not pay any of the amounts demandsd by Horizons.

7. Ikon did not begin making payments to Horizons uniil May 2011 when it began
rasking regular monthly assessments to the Property.

8. Tt 18 mdisputed that, as of the dats of the hearing, Ikon had not paid any amount
owed. '

1L
CONCLUSIONS OF LAW
The Mevada Rules of Civil Procedure provide, in pertinent part, as follows:
A party against whom a claim , . . is sought may, at any
time, move with or without supporting affidavits for a
summary judgment in the party's favor a3 to all or any part

Page 2 of 4
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theteof , . . the judgment sought shall be vendered forthwith

if the pleadings, depositions, answers o interrogatories, and

admissions on file, together with the affidavits, if any, show

that thete is no geowne issue as (o any material fact and

that the moving party is entitled to 2 judgment as & matler

of law,

NRCP 56, Bummary judgment must be granted “if the pleadings, depositions, answers to
inferrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine jssue as to any material fact and that the moving party {s entitled to judgment as a matter
of law.” NRCP Sé(c). In Weed v Safeway, Inc, 121 Nev. 724, 731, 121, P3d 1026, 1031
{2005), the Mevada Supreme Court embraced the summary judgment standard set forth in seminal
United States Supreme Court cases such as Anderson v. Liberty Lobby, Ine., 477 U8, 242
(1986), Celotex Corp, v, Catrert, 477 U.5. 317 (1986), and Matsushita Elec. Indus. Co. v. Zenith
Rodio Corp., 475 U8, 574 (1986). Under this standard, summury judgment is designed to secure
the just, speedy, and fnespensive determination of every sction where appropriste. Celwtex, 477
U.S. at 327,

Once the moving party demonstrates the absence of a genuine issue of muterial fact, the
nonmoving party must show the existence of a genuine issue of material fact to avoid summary
judgment, Cuzwe v Univ, & Cinty, Coll. Sys. of Nev., 123 Nev, 598, 172 P.3d 131, 134 (2007},
Nevada law no Ionger allows the nonmaoving parly to merely raise the “slightest doubt” about the
facts. Wood, 121 Nev. at 731, 121 P.3d at 1031, Thus, the nonmoving party cannot merely
*meild a case on the gossamer threads of whimsy, speculation, and conjecture.” Id. at 732, 121
F.3d at 1031 (quotation omitted), The nonmoving parly must present genuine issues of material
fact to avoid summery judgment. fd, 121 P.3d at 1031,

In the instant case, Plaintiif's causes of actlon bevond fhose for Declaratory Relief and
Injunctive Refief are not sustaimable under the undisputed factual scenario involved in this case,
It is undisputed that Plaintiff did not pay any of the SPIL. amount demanded and liened by
Horlzons, even the amounts it coneedes it owes, Asg a result, Plaintiff has not suffered or incutred
any daniagcs that could be recovered under the First, Seeond, Third, Fourth and Fifth Causes of
Action pleaded in Plaintiff’s Complaint. In sum, this is niot a case seeking attorney’s fees and
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costs for a slander of thile. See Horgan v. Felton, 123 Nev, 577, 583-86, 170 P34 982 (2007).
Further, the Court does not consider that the theories pleaded by Plaintiff have been shown to
imvolve genuine ismies of material fact as to damages thet are otherwise recoverable under those
causes of antion.

¥ ) *

Accordingly, this Court hereby DENIES Plaintiff”s Motion for Summary Judgment and
GRANTS Defendant’s Countermotion for Summary Jodgment in its entirety, This Order is
without prejudice to Plaintiff’s effort 1o scek aftorney’s fees and costs based upon whatever
statutory or contractual prenvise that may or may not be applicable.

IT 1S SO ORDERED. ;

DATED this /3" day of April, 2012,

Nicele E. Lovelocl) Esq.
HOLLAND & HART Lie

9455 Hillwood Drive, Second Floor
Las Vegas, Nevada 39134

BRGIKT; Relhﬁsf, ﬁlzqg

Attorneys for Defendants Horizons At Seven Hills
Homeowners dssociation
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ORD L)
ADAMS LAW GROUP, LTD. Q%“ 3 "% M

JAMES R. ADAMS, ESQ, SLERK OF THE COURT
Novada Bar No, 6874
ASBLY SAYYAR, B8O,
Nevada Bar No. 2178
8010 W, Sahara Ave. Suite 260
Las Ve%as. Nevada 89117
?[}2} 838-7204
702, 838—363? F

wsly@indamalay nevads,

PUCGY K. PREMSRIRUT, ES(Q)., TNC.
Puoy K., Premsrirat, Esq.

Nevada Bar No. 7141

520 8, Fourth Street, 2 Floor

Las Vegas, NV 821401

(702; 384-5363

{(702)-385-1752 Fax
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Attorneys tor Platnt
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DISTRICT COURT
CLARK COUNTY, NEVADA

=

[y
[¥.3

IKON HOLDINGS, LLC, & Nevada limited liability g“s” No: A-11-647850-C
company, ept: No, 13

Plainiift,

=

8.

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

ORDER

—
o

DI
= -]

[
[

THIS MATTER having vome before the Coart on June 11, 2012, for hearing on Plaintiffs
Motion for Summary Judgment on Declaratory Relief and on Defendant’s Counter-Motion for
Summary fudgment. Yames R. Adams, Bsq., of Adams Law Uroup, ¥4d., and Puoy K. Premsriml,
Esq., of Puoy K. Premsrirut, Esq,, Inc., appeared on behalf of the Plaintiff. Bric Hinckley, Haq., of
Alverson, Taylor, Mortensen & Sanders and Patrick Reitly, Esq., of Holland & Hart appeared on
nehalfofthe Defendant, ‘The Court, having considered thapapers submitted in connection with such
jtem(s) and heard the arguments made on behalf of the panies; and then taken the matter under
adwvisernent for further considerntion; and for good cause appearing hereby rules:
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ADAMS LAW GROUP, LTD,
JAMES R. ADAMS, BSQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W. Saharg Ave. Suite 260
Tas Vopas, Nevada 89117
?702; 8387200

702

Jnrm es(d)

T @_ slaymevada.
Attomneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S, Fourth Street, 2™ Floor

Las Vegas, NV 89101

702) 384-5563

702}-385~-1752 Fax
ppremsrirut@browslawly.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

TR AR SRR LI G L

ENTITIES 1 through 10 inclusive,
Defendant.

Case No: A-11-647850-C
Dept: No. 13

KON HOLDINGS, LLC, a Nevads limited liability
COmpAtLy,

Plaintiff,
V5.

HORIZONS AT SEVEN HILLS HOMEQOWNERS
ASSOCIATION, and DORS 1 through 10 and ROE

THIS MATTER having cotne before the Court on June 11, 2012, for hearing on Plaintiffs
Motion for Suromary Judguent on Declatatory Relief and on Defendant's Counter-Motion for
Summary Judgment. James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy X. Premsrirut,
Esq., of Puoy K. Premsrirot, Bsg,, Inc,, appeared on: behalf of the Plaintiff. Brc Hinckley, Esq., of
Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Esq., of Holland & Hart appeared on
behalfofthe Defendant. The Court, having considered the papers submitted in connection with such
jtem(s) and heard the srguments made on behalf of the parties end then taken the matter under

advisement for further consideration, and for good cause appearing hereby rales;
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ORDER
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WHEREAS, on 7/6/2005, Defendant, 8 Nevada homeowners® association, recorded in the
Clarle County, Nevada, Recorder’s Office, the Declaration of Covenants Conditions & Restrictions
and Resexvations of Ensements for Horizon at Seven Hills Homeowners Association { “CC&RS™Y;
and N i

WHEREAS, on 6/28/2010, Scott M. Ludwig purchased APN 177.35-610-137 {the “Unit™
at a foreclosure auction of the prior owner’s fimst mortgage lender (*6/28/2010 Foreclogure
Auction™); and

WHEREASB, the Unit is located with Defendant homeowners’ association; and

WHEREAS, on 7/14/2010, Scott M. Ludwig transferred the Unil by quit claim deed to
Plaintif ("Teon Deed™); and

WHEREAS, on 9/30/2010 Defendant filed a Notice of Dalinquent Assessment Lien against
Plaintiff and the Unit for $6,050.14 (“Notice of Delinquent Assessment Lisn™); and

WHEREAS, on. 10/18/2010 Defendant sent Plaintiff a letter stating, “P'er your request, the
eurrent balance for the above property is $6,287.94." (the *10/18/1¢ Collection Letter”); and

WHEREAS, pursuant to the spreadsheet of fees and costs attached to the 10/18/10 Collection
Letter, Defendant’s monthly assessments wete $190.00; and

WHEREAS, the ﬁnit, being located within Defendant homeownery” association, is subject
1o WRA 116 (Common Interest Ownership Uniform Act) and the CC&RS; and

WHEREAS, the Court has determined that a justiciable conltoversy exists in this matter as
Plaintiffhas asserted a ¢laim of Tight against Dafendant under NRS §116.3116 and Sactions 7.8 and
7.9 of the Defendant’s CC&RS and Defendant has an interes{ in contesting said claim, the present
coniroversy is between persons or enlities whose Interests are adverse, both parties sesking
declaratory relief have a legal interest in the controversy (i.e,, a legally protectible interest), and the
issueinvolved in the controversy (themeaning and application of NRS 1163116 and of Sections 7.8
and 7.9 of the CC&RS) is ripe for judicial determination as between the parties. Kress v. Corgy 65
Nev. 1, 189 P.2d 352 (194%); and
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WHEREAS, Plaintiff and Defendant, the contesting parties hereto, ave olearly adverse and
hold different views regarding the meaning and applicability of Sections 7.8 and 7.9 of the CC&RS
in that Plaintiff maintains that Sections 7.8 and 7.9 of the CC&RS call for a limit on Defendant’s
prioritized portion of its homeowners’ association Tien on Plaintiff" s Unit to the extent of an amount
equal to 6 months of assessments (i.e., “The lien of the assessments, including interast and costs,
shall be subordinate to the lien of any First Mortgage upon the Unit (except to the extent of Annmai
Assessments which would have becotae due in the absehce of acceleration during the six (6ymanths
immediately preceding institution of an action to enforce the len)”) and firther maintaing that
Sections 7.8 and 7.9 of the CC&RS do uot viclate the statntory Hen limit as noted in NRS
116,3116(2) as the CC&RS call for a legser amount for the prioritized portion of the lien than does
NRS 116.3116(2). Conversely, Defendant maintaing there are ejther two prioritized liens {one
contractyal and one statatory) and/or that Sections 7.8 and 7.% of Deféndant’s CC&RS violate NRS
116.3116(2) in that Sections 7.8 and 7.9 call for a lesser amount for the ptioritized portion of the Hen
than does NRS 116.3116(2) and, therefore, the prioritized portion of Defendant’s lien must equal
the greater amount as poted In NRS 116.3116(2); and

WHEREAS, Plaintiffhas a lege] interest in the controversy as it was Plaintiff ssnoney which
had been demanded by Defendart and it was Plaintiff's Unit that had been the subject of a
homcowners® association agsessment lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of Sections 7.8 and 7.9
of the CC&RS in conjunction with NRS §116.3116 is ripe for detexmination in this case as the
presetit confroversy is real, it exists now, and it afifects the partics hereto; and

WHEREAS, therefors, the Court finds that issuing a declarstory judgment relating to the
meaning and interpretation of Sections 7.8 and 7.9 of the CC&RS in conjunction with NRS
§116,3116 would texminate some of the uncerteinty and controversy glving rise to the present
proceeding; and .

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status or ofher legal refations are affected by Sections 7.8 and 7.9 of the CC&RS and they may,
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therefore, have determined by this Court eny question of construstion or validity arising under said
Sections and obtain a declaration of rights, status or other legal relations thereunder; and

WHERFEAS, regarding priority of homeowner association assessment lieny, Section 7.8 and
1.9 of the CC&RS state the fellowing:

Section 7.8 Morigagee Protection. Notwithstanding all other
prrovisions heteof, no lien crested under this Article 7, nor the
enforcemnent of any provision of this Declaration shall defeat or
render invalid the rights of the Beneficiary under any Recorded First
Deed of Trust encumbeting a Unit, made 1n good faith and for value;
provided that after such Beneficiary or sorne other Person obluing titlo
to such Unit by judicial foreclosure, other foreclosure, or exercise of
power of sale, such Unit shall remasn subject to this Declarstion md
the payment of all installments of assessments accruing subsequent
to the date such Beneficiary or other Person obiains title, subject to
the following. The lien of the assessments, includ terest and
costy, shall he subordinate to the lien of any Firsf Moxteage upon
the. Unit(exe iheextent of Annasa ssments schichyyo

have become du 51
ths i ediately preceding institution of an sction to enforee
the lign). The release or discharge of any len for ungaid assessiments
" by reason of the foreclosure or exercise of power of sale by the First

Mortgageeshallnotrelieve the ciarim‘ Owher ofhis personsl obligation
for the payment of such unpaid assessments.

Section 7.9  Prority of Assessment [ien. Recording of the
Declaration constitutes Recerd notice and perfection of a lien for

asgessments, A lien for assess s inchuding interest, coyts, and
attorneys' fees. as provided for herein, shall be pyior io ail other
liexis and encumbyances on a Unit, exeept for: | {8) liens and
encumbrances Recorded before the Declaration was Recorded, (b} a
i age Retorde elinguency of the

first Morigage Recorded before the delinque
assessment soneht to he enforced (except €o the extent of Annual
Assessments which would have become dug in the absence of
acceleration during the six g,ﬁ_i months { mmediateliz preceﬂin%
stitotio a an fo en i and {¢) liens for rea
estate taxes and other governmental charges, and is otherwise subject
to NRS § 116.3116. The sale or transfer of any Unit shall not affect
an assessment lien. However, subject to foregoing provision of this
Section 7.9, the sale or transfer of any Unit Eursuant to judicial or
non-judicial foreclosure of 2 First Mortgage shall extinguish the lien
of such assessment as to payments which became due prior to such
sale or transfer. No sale or transfer shall relieve such Unit from Hen
righty for any assessments which thereafler become due. Where the
(o fa Fir or of Record or other purchaser of
a Unit _obtaing Htfe pursuant to_a judicial or wonjndiclal
foreclogure or "deed fn Hew thereol,” the Peison who obtains title
anil ks or her successors and assions shall ot be liable for the
ghare of the Clommon Expenses or assessuents by the Association
chargeable to su it which be due priox ilie
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WHEREAS, the Cowt is persuaded that Plaintiff's position is coirect relative to the
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component and ceilingissues contained in ts Motion relating to Sections 7.8 and 7.9 ofthe CC&RS

in that pursmant to said Sections, Defendant’s prioritized portion of its lien tnay inclode assessmients

8
and ... interest, costs, and attorneys’ fees...” but, pursuant to Sections 7.8 and 7.9 of the CC&RS,
9
o is only prior to the first mortgage holder, ... to the extent of Annual Asscssments which would have
1
become due in the absonce of acceleration during the six (6) months immediately preceding
11
institution of an action to enforce the Hen.,..”
12
13 THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as
I;‘! follows:
< 1, TDiefendant’s Couniet-Motion for Summary Judgrnent is DENIED and Plaintiff's Motion for
1
p Partial Surumary Fudgment on Declaratory Refiefis GRANTED IN PART to the extent that
1
it seeks the following declarations:
17
Defendant, in contravention of Nevada Revised Statutes §116.3114,
i3 has unlawfnily demanded from Plaintiff smounts in excess of the
Supet Priority Lien to which it has 110 legal entitlement,
19
Pursuant to Sections 7.8 and 7.9 of the Defendant’s CCERS,
20 Defendant’s lien was junior to the first security interest of the Unit's
first mortgage lender except for a cextam, Hmited and specified
21 orlion of the lien as defined in Sections 7.8 and 7.9 of the CC&RS
2 i.e., an arnount equal fo 6 months of assessments,) und
Defendant, in_ contravention of Sections 7.8 aud 7.9 of the
23 Defendant’s CC&RS has im ro;;erl demanded monies from Plaintiff
in order to satisfy Defendanfy cleimed liens or demands which
24 excesded a ﬁ%;re equaling 6 months of assessments, thereby
25 violating the CO&RS.
P 2. NRS 116.3116(1) states what can be the subject of a homeowners’ association’s general
2
- assessmrcnt Hen on a it and NRS 116.3116(2) states what the statutory Hmity are to the
28 prioritized portion of the assessment lien, i.e., that portion of a homeowners” associstion’s

5
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liep which, after the foreclosurs of a anit's first trost deed holder, is superior to the first trast
deed as 2 matter of Taw (See Order entered January 19, 2012).

Ahomeovwners' association’s lien against aunit located within ite association is contractually
created, pelrfectcd and noticed by the recording of the CO&RS (See NRS 116.3116(4),

To the extent that provisions of CCARS call for a lesser amount for the priotitized portion
of the assessment len than does MRS 116.3116(2), the lesser amount shallt be utilized as the
priotitized portion of the Hen,

MNRS 116.1206 states:

NRS 1161206 Provisions of governing documents in violation of
chapter deemed to conform with chapter by operation of law;
procedure for certain amendments to governing documents.
. Any provision contained in a declaration, bylaw or other
%;W&miilg document of a common-ititerast commumity that violates
e provisions of this chapter:
(a) Shall be deemed to confortn with those ﬁmvisions by
operation of law, and any such declaration, bylaw or other governing
docoment is not requited to be amended to conform to those
provisions.
(k) Is superseded by the provisiona of this chapter, regardless of
whether the provision contained in the declaration, bylaw or other
governing document hecame effective befbre the enactment of the
provision of this chapter that is being violated,
Defendant maintains that NES 116.3116(2) and Sections 7.8 end 79 are conceptually
separate and, in effect, create two separate liens, The Court disagrees. There is but a single
lien which is created, perfected and noticed by the recording of the CC&RS (See NRS
116.3116¢4%).
The Cotrt further disagress with Defendent’s position that the provisions of NRS 116.1206
are to the effect that lesser amenumnts For the prioritized portion of the Defendant’s lien which
is called for by the CC&RS (Sections 7.8 and 7.9) are automatically clevated to the limits
provided for by NRS 116.3116(2) if such lesser amounts are inconsistent with what is
permitted by NRS 116.3116(2), The Court disagrees becanse the language of subsection (1}

of MRS 116.1206 refers to any provision in the CC&RS that " ... violates the provisions of
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this chapter ...." The Court determines that the language in Defendant’s CC&RS (Section
7.8 and 7.9) which calls for a lesser amount Jor the prioritized portion of the Hen than does
NRE 116.3116(2) does not “violate™ the statutory prioritized lien limit ag provided for in
NRS 116.3116(2) because the amonnts called for in the CC&RS do not exceed the limnit
called for by NRS 116.3116(2), but in faot are within the mit. Thuws, the amount of the
pricritized portion of a homeowners’ association’s Hen as called forin CC&RS does not need
10 rise to the maxitmum level as noted in NRS 116.3116(2), as a lesser amount as called for
in the CC&RY does not “violate™” NRS 1146.3116(2).

8. Whils the Court has roled that interest, costs and cihier fees may be included in the prioritized
portion of the lien 25 long as the prioritized portion of the lien does not exceed an amount

equal to 6 monthy of assessments as noted in Section 7.8 and 7.9 ofthe CC&RS, at this time;

however, the Court is not extending its declaratory relief ruling to the specific monetury

anounts referenced jn Pleintiff's Motio
e R R s

Tudgrnent at pages 9 and 10, Aov
;g?wfgg é‘*" s 1o (2),

Nevada Bar No, 6874

ADAMS LAW GROUP, LTD.
8010 W, Sahara Ave,, Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax; 702-838-3600
james@adamslawnevada,com
Altorneys for Plaintiff

PUOY K, PREMSRIRUT, ESQ,, INC.
Puoy K. Premsrirat, Bsq.
Nevada Bar No. 7141
520 8. Pourth Street, 2 Floor
Las Vegas, NV 88101
?ng 384-5563
F02)-385-1752 Fax
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Attornieys for Plainti
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Patrick Reiﬁy, Hsqg,

Holland and Hart
9555 Hillwood Drive, Second Floor
Las Vegas, NV 86134
eillyholl art
Attorney for Defendant

Etic Hinckley, Fsq.

Alvetson Taylor Mottonsen and Sanders
7401 W, Charleston Bivd,

Las Vegas, NV 89117-1481

Offics: “702.384.7000

Fax: 702.385.7000

() Vi DILC
Attorney for Defendant
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ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3636

Attorney for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited Case No.: A-11-647850-C
liability company,

Dept. No.: 13
Plaintiff,
Vs.
HORIZONS AT SEVEN HILLS NOTICE OF ENTRY OF FINAL
HOMEOWNERS ASSOCIATION, and JUDGMENT.

DOES 1 through 10 and ROE ENTITIES 1
through 10 inclusive,

Defendant.

PLEASE TAKE NOTICE that on the 1aé of May, 2013 a NOTICE of ENTRY of FINAL

JUDGMENT was entered in the above referenced matter, a copy of which is attached hereto.

Dated this {; _of ﬂ%y ,2013.

ADAMS LAW GROUP, LTD.

/

JAMES RT ADAMSTESQ.
Nevada Bar NoO. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that onthe (Q day of [ 5 [( \ ﬁf:j 2013, acopy of the NOTICE
OF ENTRY of FINAL JUDGMENT was served on the following/ party by:

ordinary business practices;

Placing an original or frue copy thereof in a sealed enveloped place for collection and
X mailing in the United States Mail, at Las Vegas, Nevada, postage paid, following the

Hand Delivery

Facsimile

Overnight Delivery

Certified Mail, Return Receipt Requested.

Electronic Mailing or Email, Delivery Receipt Requested

addressed as follows:

Patrick Reilly, Esq.

Holland & Haxt

9555 Hillwood Dr., Second Floor
Las Vegas, NV 89134

Attorney for Defendant

Kurt Bonds, Esq.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Attorney for Defendant

%/ﬁm 0\ Py

An Emiﬂafezfit)mms Law Grou‘fﬁU‘tﬁ.

Page 2 of 2




DNSTRIC

Electronically Filed
05/01/2013 01:26:16 PM

JUDG | K 1o i
ADAMS LAW GROUP, LTD.

JAMES R. ADAMS, ESQ. . cL
Nevada Bar No, 6874 ERIK OF THE COURT
ASSLY SAYYAR, BESQ.

Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260

Las Vegas, Nevada 89117

(702) 838-7200 n

{702) 838-3036 Fax

james@adamslawnevada.com

ass]vimadamslawnevads com

Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Bsq.

Nevada Bar No. 7141

520 8. Fourth Street, 2™ Floor

Las Vegas, NV 856101

(702) 384-5563

(702)-385-1752 Fax
ppremsrrub@brownlawly.com
Attorneys for Plaintiff

DISTRICT COURTY

CLARK COUNTY, NEVADA

KON HOLDINGS, LLC, a Nevada limited liability

company, Case No: A-11-0647850-C

Dept: No. 13
Plaintiff,
V3.

HORIZONS AT SEVEN HILLS HOMEOWNERS FINAL JUDGMENT
ASSOCIATION, and DOES 1 through 10 and ROE

ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court for trial on March 12, 2013 at 5:00 am. James R.
Adams, Fsq., of Adams Law Group, Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut,
Esq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., and Kurt Bonds, Fsq., of
Alverson, Taylor, Mortensen & Sanders, and Patrick Reilly, Bsq., of Holland &Hart, LLP appeared
on behalf -of the Defendant. The Honorable Court, having considered the matter, for good cause

appearing hercby enters judgment and finds as follows:

{CEIVED
i’v«‘%i;..R 27 BE .

- COURT DEPT# 13
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13
14
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16
17
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20
21
22
23
24
25

27
28

C(“CC&RSTY; and

WHERBAS, Plaintiff purchased certain real estate in a common interest community as an
investment property at the nonjudicial foreclosure auction of the property’s first trust deed holder,
said property being located within Defendant Horlzon at Seven Hills ITomeowners’ Association;
and

WHEREAS, the primary issue in this case was what was the amount of Defendant’s “super
priority” lien against Plaintiff’s property which survived the foreclosure of the property’s first trust

deed holder pursuant to NRS 116.3116(2) and Defendant’s covenants, conditions and restrictions

WHERREAS, it was the position of Plaintiff that the amount of such lien which survived the
foreclosure of the property’s first trust deed holder did not exceed a figure equaling 6 months of
Defendant’s monthly assessments based upon its periodic budget and as provided in Section 7.8 and
7.9 of Defendant’s CC&RS; and

WHEREAS, it was the also the position of Plaintiff that regardless of the CC&RS, the
amount of Defendant’s lien that survived the foreclosure of the property’s first trust deed holder did
not exceed a figure equaling 9 months of Defendant’s monthly assessments based upon its periodic
budget as provided in NRS 116.3116(2); and

WIHEREAS, it was the position of the Defendant that the amount of Defendant's lien that
survived the foreclosure of the property’s first trust deed holder was not limited to a figure equaling

-’/}'/A 1— ﬂ‘fﬁ\'lhu‘iﬂ ‘ﬂch- ’({f ‘L L‘h Jf?-"ke l";‘C"j‘? JJEL] 5&{;1-};1
d 1

6 or 9 months of absessmentsj F;;“;’:é";y; SF A | wﬁq réjand foa er‘ﬁcpfc\fff‘rme

WHEREAS, the Court has v\lreaﬁgrf detemnﬁe%&ﬁneglg’%ﬁ)ﬁ"acﬁaﬁa" cétl:;‘l stons oﬁgxﬁ 3¢ ¢
a result of 3 prior summary judgment orders entered by the Court which are attached hereto and
incorporated and restated herein (Ex. 1, “1/1%/2012 Order”™) (Ex. 2, “4/16/2012 Order™) (Ex. 3,
*7/20/2012 Order™); and

WHEREAS, it has been stipulated by all counsel that $1,140.00 (a figure equaling 6 months
of assessments) has been tendered by Plaintiff and received by Defendant as that is the amount

Plaintiff alleges was due and owning under provisions contained in Defendant’s CC&RS, said

amount being in conformance with this Court’s 7/20/2012 Order {the “Payment™); and

--u, 1]
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WHEREAS, Defendant has stipulated' to record a “Release of Notice of Delinquent
Assessment Lien” which now renders moot Plaintiff’s sole remaining canse of action for injunctive
refief]

THE COURT, THEREFORE, DECLARES, ORDERS, ADTUDGES AND DECREES as
follows:

All claims and issues in this matter have now been fully adjudicated as evidenced by the
above findings, and by the findings and conclusions contained in the 1/19/2012 Order, the
4/16/2012 Order and the 7/20/2012 Order, and by the Payment, said amount being in conformance
with this Court’s 7/20/2012 Order. Final judgment is hercby entered in this matter pursuant to the
findings stated above, and pursuant to the ﬁnding_g_of fact and conclusions oflaw contained in the

1/19/2012 Order, the 4/16/2012 Order aq@,thé-:}fz 012 Order which are hereby incorporated and

T A

DISTRICT COURTT(PGE 77/ Date
o

L

restated herein.

IT IS SO ADJUDGED.

et

Sybfhitted %
/ e .

{ T o

TTAMES R ADAMS, BSQ.
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, 1LTD.
8010 W. Sghara Ave,, Suite 260
Las Vegas, Nevada 89117
Tel: 702-838-7200
Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plamtiff

"Defendant stipulated to record the “Release of Notice of Delinguent Assessment Lien”
solely to eliminate the need for this Court to issue a permanent injunction. Defendant advised at
trial that it fully intends to appeal this Court’s summary judgment orders upon the entry of this
final judgment. Accordingly, its recordation of said Release does not constitute any kind of
waiver of its substantive arguments for appellate purposes.

3
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PUOY K. PREMSRIRUT, BSQ}., INC.
Puoy K. Pramsrirut, Esq.

Nevada Bar No, 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV §9101

(702) 384-5563

(702)-385-1752 Fax

ppremsrirut@hbrownlawlv.com
Attorneys for Plaintiff

Approved:

Not Approved
Kurt Bonds, Esq.
Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.
Las Vegasg, NV 89117-1401
Office: 702.384.7000
Fax: 702.385.7000
Khonds@AlversenTavlor.com
Aitomeys for Defendant

Approved:

Not Approved
Patrick Reilly, Esq.
Holland & Hart LIP
@555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
www.hollandhart. com
Telephone (702) 222-2542
Facsimile (702) 669-4650
Attorneys for Defendant
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ADAMS LAW GROUP, L'TD,
JAMES R. ADAMS, ESQ.
Mevada Bar MNo. 6874
ASSLY SAYYAR, ESQ,
Nevada Bar No, 9178
8330 W. Szhara Ave. Suite 290
Las Ve Nevada 82117
7(}2; 838-7200
702) 838-3630 Fax
james(@adamslawnevada.com
ass, adamslawnevada,com

Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ES{}., INC.
Puoy K. Premsrinut, Esq.
MNevada Bar Wo. 7141
520 8. Fourth Street, 2™ Floor
Las Vegas, NV 89101

702) 384-5563

702)-385-1752 Fax
ppremsrmt@brownlawly.com
Attorneys for Plaintiil

Electronically Filed
01/19/2012 03;08:18 PM

i ;5@»«.—

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

HCON HOLDINGS, LLC, a Nevada limited iability
CoMpany,

Plaintiff,
Vs.

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSQOCTATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant,

Case No: A-11-647850-C
Dept: Neo. 13

ORDER

This matter came before the Court on December 12, 2011 at 9:00 am., upon the Plaintiff's

Motion for Summmary Judgment on Claim of Declaratory Relief and Defendant’s Counter Motion for

Summary Judgment on Claim of Declaratory Relief. Jumes R. Adams, Esq., of Adams Law Group,

14d., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., appcared on behalf of the

Plaintiff, Eric Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeatred on behalf of the

Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and

for good cause appearing hereby rules:
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WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Plaintiff has asserted a claim of right under NRS §116.31160 (the “Super Priority Lien” statute)
against Defendant and Defendant has an inferest in contesting said claim, the present confroversy
is between persons or entities whose interests are adversé, both parties seeking declaratory relief
have a legal interest in tha vontroversy (i.e., a legally protectible interest), and the lssue involved in
the controversy (the meaning of NRS 116.3116) is ripe for judicial determination as between the
parties. Kress v. Corey 65 Nev. 1, 189 P.2d 352 (1948}; and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, ave clealy adverse and
hold different views regarding the meaning and applicability of NRS §116.3116 (including whether
Defendant demanded from Plaintiff amounts in excess of that which is pexmitted under the NRS
§116.3116); and

WHEREAS Plaintiff has a legz! interest in the controversy as it was Plaintiff s money which
had been demanded by Defendant and it was Plaintiff’s property that had been the subject of a
homeovwmers’ association stafutory lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
tpe for determination in this case as the present controversy is real, it exisis now, and it affects the
parties hercto; and

WHEREAS, therefore, the Cowrt finds that issuing a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise to the present proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status or other legal relations are affected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS 1163116 and
obtain a declaration of rights, status or other legal relations thereunder; and

WHERFEAS, the Court is persuaded that Plaintiff's position is correct relative to the
components of the Super Priority Lien {(exterior repair costs and 9 months of regular assessments}

and the cap relative 1o the regular assessments, but it is not persuaded relative to Plaintiff's position
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follows:
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Ji concerning the need for a civil action to trigger a homeowners’ association’s entitlement to the Super

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES ag

Plaintiff's Motion for Partial Summary Judgment on Declaratory Relief is granted in
part and Defendant’s Motion for Summary Judgment on Declaratory Reliefis granted
in part,

NRS §116.3116 is a statute which creates for the benefit of Nevada homeowners’
associations a general statutory len against a homeowner’s unit for (&) any
construction penalty that is imposed against the unit's owner pursuant to NRS
§116.310305, (b) any assessment levied against that unit, and {¢) any fines imposc.d
against the unit's owner from the time the construction penalty, assessment or fine
becomes doe {the “General Statutory Lien™). The homeowners’ associaticns’
General Statutory Lien is noticed and perfected by the recording of the associations®
declaration end, pursuant to NRS §116.3116(4), no further recordation of any claim
of lien for assessment is required.

Pursuant to NRS §116.3116(2), the homeowners® association’s General Statutory

Lien is junior to a first security interest on the unit recorded before the date on which

. the assessment sought to be enforced became delinquent (“First Security Interest™)

except for a porlon of the homeowners™ association’s General Sialutory Lien which
remains superior to the First Security Interest (the “Super Priority Lien™)

Unless an association’s declaration otherwise provides, any penalties, [ees, charges,
late charges, fines end interest charged pursuant o NRS 116.3 102(1)(jj to (a),
inclusive, are enforceable in the same manner as assessmenis are enforceable under
NRS §116.3116. Thus, while such penaltics, fees, charges, late charpes, fines and

interest are not actual “assessinents,” they may be enforced in the same manner as
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assessments are enforced, i.e,, by inclusion in the association’s General Statutory
Lier against the unit.

Homeowners’ associations, therefore, have a Super Priority Lien which has prority
over the First Security Interest on a homeowners® unit. owever, the Super Priority
Lien amount is not withowut limits and NRS §116,3116 is clear that the amount of the
Super Priozity Lien {(which is that portion of a homeowners’® associations’ General
Statwtory Lien which retains priority status over the First Security Interest) is limited
“to the extent” of those assessments for common expenses based upon the
association’s adopted periodic budget that would have become due in the 9 month
period immediately preceding an association’s institution of an action to enforce its
(General Statutory Lien (which is 9 months of regular assessments) and “to the extent
of” external repair costs pursuant to NRS §116.310312,

The base assessment figure used in the calenlation of the Super Priority Lienis the
unit’s un-accelerated, menthly assessment figure for association common expenses
which is wholly determined by the homeowners association’s “periodic budget,” as
adopted by the association, and not determined by any other document or statute,
Thusg, the phrase contained In NRS §116.31 16(2) which states, “... to the extent of the
assessments for comroon expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become due in the absence
of acceleration during the 9 months immediately preveding institution of an action
to enforce the lien,..” means a maximam figure equaling 9 times the association’s
regular, monthly (not annuval) assessments. I assessments are paid quarter]y, then 3
quarters of assessments (i.e., 9 months) would equal the Super Priority Lien, plus
external repair costs pursuarit to NRS §116.310312.

The words “to the extent of” contained in NRS 5§116.3116(2) mean “no more than,”
which clearly indicates a maximum fipure or a cap on the Super Prierily Lien which

cannot be exceeded.
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8. Thus, while assessments, penalties, fees, charges, late charges, fines and interest may
be included within the Super Priority Lien, in no event can the total amount of the
Super Priority Lien excesd an amouni equaling 9 times the homeowners’
association’s regular monthly assessment amount to unit owners for common
expenses hased on the periodic budget which would have become due immediately
preceding the association’s institution of an action to enforce the lien, plus external
repair costs pursuant to NRS 116.310312,

9. Further, if regulations adopted by the Federal [Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of priority for the
lien (i.e., shorter than @ months of regular assessments,) the shorter period shatl be
used in the calculation of the Super Priority Lien, except that notwithstanding the
provisions of the regulations, that shorter period used in the calculation of the Super
Priority Lien must not be less than thc 6 months immediately preceding instirution

of an action to mforce the lien.
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ITIS SO ORDERED, 7/ .

(2"

;
B RICT COYRT TUDGE 7 Tvate

Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
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Nevada Bar No. 9178

ADAMS EAW GROUP, LTD,
8330 'W. Saharrs Ave., Suite 290
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
jarnes@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

PUOY XK. FREMSRIRUT, ESQ., INC,
Puoy K. Premsrirot, Esq.
Nevada Bar No. 7141
520 S. Fourth Street, 2™ Floor
Las Vegas, NV 89101
02y 384-5563

702)-385-1752 Fax
ppremsrirut@brownlawly.com
Attorneys for Plaintiff

Approved:
Lo T APfreress

Eric Fincldey, Esq.

Alversan Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV §9117-1401

Office: 7(12.384.7000

Fax: 702.385.7000
Ehincklev@AlversonTaylor.com
Attorey for Defendant
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Holand & Hast LLP
2555 Hiliwond Drve, Second Flogr
Las Vegas, Nevada 89134
Phone: {702) 665-4500 # Fax: (7023 §6%-4650
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RECEWED
G
DISTRICT COURT DEPT# 13

ORDR

Kurt R. Bonds, Esq.

Nevada Bar No. 6228

Eric W. Hinckley, Esq.

Nevada Bar No. 12398

ALVERSON, TAYLOR, MORTENSEN
& SANDERS

74031 W. Charleston Boulevard

Las Vegas, NV 89117

(702) 384-7000

Patrick J. Reilly, Esq.

Nevada Bar No. 6103

Nicole E. Lovelock, Esq,

Nevada Bar No. 11187

HOLLAND & HART wip

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Tel: (702} 669-4600
“Fax: (702) 669-4650

Email: preillyt@hollandhart.com

nelovelock(@hollandhart.com

Attorneys for Defendants Horizons At Seven Hills

Homeowriers Association

Electronically Filed
04/16/2012 01:12:25 PM

R -

GCLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
KON HOLDINGS, LLC, a Nevada limited  CaseNo.: A-11-647850-B
lability company, Dept. No.: XIIE
Plaintiff, ORDER DENYING PLAINTIFE'S
MOTION FOR SUMMARY JUDGMENT
Vs,

ORDER GRANTING DEFENDANT'S

HORIZONS AT SEVEN HILS COUNTERMOTION FYOR SUMMARY

HOMEOWNERS ASSOCIATION; and DOES
i through 10; and ROE ENTITIES 1 through
10 inclusive,

Defendants.

JUDGMENT
Hearing Date: March 12,2012

Hearing Tine: 9:00 a1,

This matter came before the Court on March 12, 2012, for hearing on Plainiff’s Motion

for Summary Judgment and'on Defendant’s Countermotion for Summary Judgment, Fames R,

Adams, Esq. of the Adams Law Group and Puoy Premsrirut, Esq. of the law firm of Brown,

Brown & Premsrirut appeared on behalf of Plaintiff Ikon Holdings, LLC (“Tikon™). Patrick I
Page 1 of 4
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Hollend & Fad LLP
9355 Hillwood Ddve, Sevond Floor

Las Vegas, Noyada 89134
Phone; (702) 669-4600 4 Fax: {702) 6694650

19
20
21
22
23
24
25
26
27
28

Reilly, Esq. of the law firm of Holland & Flart LLP and Eric W. Hinckley, Esq. of the law firm
of Alverson, Taylor, Mortensen, and Sanders appeared on behalf of Defendant Horizons at Seven
Hills Homeowners Association (“Horizems”)., After carefully considering the briefs and
argurnents of counsel, this Court makes the following findings of fact and conclusicns of law:
1.
FINDINGS OF FACT

1. On or around June 28, 2010, Scott Ludwig purchased certain real property [ocated
at 550 Seven Hills Drive, Suite 1411, Henderson, Nevada 89052 {the “Property’) at a foreclosure
sale conducted by the holder of a first deed of trust against the Property.

2. The Property is located within Horizons.

3. Horizons had previously recorded a Netice of Delinquent Assessment Lien on
Fune 17, 2009 and a Notice of Default and Election to Sell Under Homeowners Association Lien
on August 4, 2002, Both of these recordings occurred pﬁor to the fareclosure sale, in the amount
of $4,289.50, with the amount of the lien to increase until the amount became current.

4, Shortly after the foreclosure sale, on July 14, 2610, Mr. Ludwig transferred title
of the Property to Tkon. .

3. On or around September 30, 2010, Horizons recorded another Notice of
Delinquent Assessment Lien {“Lien™) against the Property.

6. Tkon disputed and did not pay any of the amounts demanded by Horizons.

7. Ikon did not begin making payments to Horizons until May 2011 when it began
making regular monthly assessments {o the Propesty.

8. Tt is undisputed that, as of the date of the hearing, Ikon had not paid any amount
owed,

1L
CONCILUSIONS OF LAW

The Nevada Rules of Civil Procedure provide, in pertiuent part, as follows:

A party against whom a claim . . . is sought may, at any
time, move with or without supporting affidavits for a
summary judgment in the party's favor as to all or any part

Page 2 of 4
5520854_75520854 2




l thereof . . . the judgment sought shali be rendered forthwith
if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and
tlﬁt the moving party is enhitled fo a judgment as a matter
of law.

gaoc W oV}

NRCP 56. Summary judgment must be granted “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genume issue as (0 any material fact and that the moving party is enfitled to judgment as a matter
of law.” NRCP 56(c). In Wood v. Safeway, Inc., 121 Nev. 724, 731, 121, P.3d 1026, 1031

(2005), the Nevada Supreme Court embraced the summary judgment standard set forth in seminal

D 20 w1 A

United States Supreme Court cases such as Anderson v. Liberty Lobby, Inc., 477 U.S. 242
11 [[1986), Celotex Corp. v. Carmrerr, 417 U8, 317 (1986), and Maisushita Elec, Indus, Co. v. Zenith
12 | Radio Corp., 475 1.8, 574 (1986). Under this standard, summary judgment is designed to secure
13 [ithe just, speedy, and inexpensive determination of every action where appropriate. Celotex, 477
14 JUS. at 327,

15 Cnce the moving party denﬂonstrates the absence of a genuine issue of material fact, the
16 || monmoving party must show the existence of a genuine issue of material fact to avoid summary

17 |judgment. Crzze v. Univ. & Crty. Coll. Sys. of Nev., 123 Nev. 598, 172 P3d 131, 134 (2007).

Hoifand & Hart LLP

9555 Billwood Drive, Second Finor
Las Vegas, Nevada 89134
Phome: (702) 6594600 + Fax; (702) 6694650

18 [ Nevada law no longer allows the nonmoving party to merely raise the “slightest doubt™ about the
19 || facts. Foed, 121 Nev. at 731, 121 P.3d at 1031, Thus, the nonmoving party cannot merely
20 f“build a case on the gossamer threads of whimsy, speculation, and conjecture.” Id. at 732, 121
21 i P.3d at 1031 (quotation omitted), The nonmoving party must present genuine issues of material
22 | fact to avoid summary judgment. fd., 121 P.3d at 1031,

23 In the instant case, Plaintiff’s causes of action beyond those for Declaratory Relief and
24 || mjunctive Relicf are not sustainable under the undisputed factual seenario involved m this case.
25 |1t is endisputed that Plaintiff did not pay any of the SPL amount demanded and liened by
76 § Horizons, even the amounts it coneedes it owes. As a result, Plaintiff has not suffered or incurred
27 Jaoy darﬁages that could be recovered unider the First, Second, Third, Fourth and Fifth Causes of
28 | Action pleaded in Plaintiff’s Cemplaint. In sum, this is not a case sceking aftomey’s fees and

Page 3 of 4
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| { casts for a slander of title. See Horgan v. Felton, 123 Nev. 577, 583-86, 170 P.3d 982 (2007).

2 Il Purther, the Court does not consider that the theories pleaded by Plaintiff have heen shown to
3 [l involve genuine issues of material fact as to damages that are otherwise recoverable under those
4 | causes of action.
5 ® * *
6 Accordingly, this Court hereby DENIES Plaintiff’s Motion for Summary Judgment and
7 || GRANTS Defendant’s Countermotion for Summary Judgment in its entirety. This Crder is
g I without prejudice to Plaintifl’s effort to seck atterney’s fees and costs based upon whatever
9 || statutory or contractual premise that may or may not be applicable.
10 1T IS 80O ORDERED. _ ;
11 DATED this 5' day of April, 2012. /
12 /f Z?j "
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2 Nicole E. Lovelock] Esq.
2 19 | HOLLAND & HART L

0555 Hillwood Drive, Second Floor
20 || Las Vegas, Nevada 89134

21 | Attorneys for Defendants Horizons At Seven FHills
Homeovmers Association

22
23 |
24
25
26
27

28

Page 4 of 4
5520854_25520854_2

(00000 R P Bt



B L A

Ex.3



RECEIVED

JuL 17
DISTRIGT COURT DEFT# 19 3. 4 Y

OO0 w3 BN W e W N e

B o] ra o) et et — -— ik bt — o ] —_

Electronicelly Fied
0772002012 03:4%:34 PV

ORD . %M‘M’
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JAMES B. ADAMS, ESQ. CLERK OF THE COURT
Nevada Bar No, 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
%702] 838-7200

702) 838-3636 Fax
james(@adamslawnevada.com

adamslawnevada.co

Attomeys for Plainief

PUOY K. PREMSRIRUT, ESQ., INC.,
Puoy K. Premsrirut, Esq,

Nevada Bar No. 7141

520 S. Fowrth Street, 2™ Floor

Las Vegas, NV 82101

{702§ 384-5563
{702)-385-1752 Fax
ppremsrimt@brownlawiv.com
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
JKON HOLDINGS, LLC, 2 Nevada limited Tiability | <oo¢ No: A 11-647850-C
company, Dept: No. 13
Plaintiff,
Vvs.

ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTTITIES 1 through 10 inclusive,

Defendant.

THIS MATTER having come before the Court on June 11, 2012, for hearing on Plaintiff's
Motion for Summary Judgment on Declaratory Relief and on Defendant's Counter-Motion. for
Summary Judgment. James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy K. Premsrirut,
Esq.. of Puoy X, Premsrirut, Esq., Inc., appeared on behalf of the Plaintiff, Fric Hinckley, Bsq., of
Alverson, Taylor, Mortensen & Sanders and Patrick Reiily, Esq., of Holland & Hat appearcd ont
behalfofthe Defendant. The Court, having considered the papers submitted in connection withsuch
item(s) and heard the arguments made on behalf of the parties and then taken the maiter under
advisement for further considemricn; and for good cause appearing hereby rules:
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ADAMS LAW GROUP, LTD,
JAMES R. ADAMS, ESQ.
Nevada Bar No, 6874
ASSLY SAYYAR, ESQ.
Nevadsa Bar No. 9178

8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117

702) 838-7200

702 B38-3636 Fax
rames{@@adamslawnevada.com

asslviadamslawnevada,com
Attomeys for Plaintiff

Paoy K., Premsrirut, Esq.
Nevada Bar No. 7141

520 8. Fourth Streat, 2* Floor
Ias Vegas, NV 89101

(702; 3%4-5363
{702)-385-1752 Fax
ppremgrirutf@brownlawlv.com
Attorneys for Plaintiff

PUOCY K. PREMSRIRUT, ESQ., INC.

ENTITIES 1 through 10 inclusive,

Defendant.

HORIZONS AT SEVEN HILLS HOMECGWNERS
ASSOCIATION, and DOES 1 through 10 and ROE

DISTRICT COURT
CLARK COUNTY, NEVADA
KON HOLDINGS, LLC, a Nevada limited liability | Gose ot A-T1-647850-C
company, Dept: No. 13
Plaintiff,
VS.

ORDER

THIS MATTER having come before the Court on June 11, 2012, for hearing on Plantili's
Motion for Summary Judgment on Declaratory Relief and on Defendant's Counter-Motion for
Summary Judgment. James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy K. Premstinut,
Jsq., of Puoy K. Premsrirut, Bsq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., of §
Alverson, Taylor, Mortensen & Sandess and Patrick Reilly, Esq., of Holland & Hart appeared on
behalf of the Defendant. The Court, having considered the papers submitted in connection with such
jtem(s) and heard the arguments made on behalf of the parties and then taken the matter under

advisement for forther consideration, and for pood cause appearing hereby rules:
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WIHEREAS, on 7/6/2005, Defendant, a Nevada homeowners® association, recorded in the
Clark County, Nevada, Recorder’s Offics, the Declaration of Covenants Conditions & Restrictions
and Reservations of Easements for Horizon at Seven Hills Homeowners Association { “CC&ERS™);
and

WHEREAS, on 6/28/2010, Scott M. Ludwig purchased APN 177-35-610-137 {the *Unit™)
at a foreclosure auction of the prior owner’s first mortgage lender (“6/28/2010 Foreclosure
Auction™); and

WHEREAS, the Unit is located with Defendant homeowners’ association; and

| WHEREAS, on 7/14/2010, Scott M. Ludwig transferred the Unit by quit claim deed to

Plaintiff (“Teon Deed™); and

WHEREAS, on 9/30/2010 Defendant filed a Notice of Delinquent Assessment Lien against
Plaintiff and the Unit for $6,050.14 {(“Notice of Delinquent Assessment Lien™); and

WHEREAS, on 10/18/2010 Defendant sent Plaintiff a letier stating, “Per your request, the
current balance for the above property is $6,287.94.” {the “10/18/10 Collection Letter”); and

WHEREAS, pursuant to the spreadsheet of fees and costs attached to the 10/18/10 Collection
Letter, Defendant’s monthly assessments were $190.00; and

WHERXAS, the Unit, being located within Defendant homeowners’ association, is subject
10 NRS 116 (Commeon Inderest Ownership Uniform Act) and the CC&RS; and

WHEREAS, tEc Clowt has determined that a justiciable controversy exists in this matter as
Plaintiffhas asserted a claim of right against Defendant under NRS §116.3116 and Sections 7.8 and
79 of the Defendant’s CC&RS and Defendant has an interest in contesting said claim, the present
controversy is between persons or entities whose interests are adverse, both parties seeking
declaratory relief have a legal interest in the controversy (i.c., 2 legally protectible interest), and the
jssue involved in the controversy (the meaning and application of NRS 116.3116 and of Sections 7.8
and 7.9 of the CC&RS) is ripe for judicial determination as between the parties. Kress v. Corey 63
Nev, 1, 189 P.2d 352 (1948); and
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WHEREAS, Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of Sections 7.8 and 7.9 of the CC&RS
in that Plaintiff maintains that Sections 7.8 and 7.9 of the CC&RS call for a limit on Defendant’s
prioritized portion of its homeowners’ association lien on Plaintiff s Unit to the extent of an amoumnt
equal to 6 wmonths of assessments (i.e., “The lien of the assessments, including interest and costs,
shall be subordinate to the lien of any First Mortgage upon the Unit (except to the extent of Annual
Assessments which would have become due in the absence of acceleration during the six (6) manths
immediately preceding institution of an action to enforce the lien)™) and further maintains that
Sections 7.8 and 7.9 of the CC&RS do not viclate the statutory Hen limit as noted in NRS
116.3116(2) as the CC&RS call for a lesser amount for the prionitized portion of the Ticn than does
NRS 116.3116{2). Conversely, Defendant maintains there are either two pricritized liens (one
contractual and one statutory) and/or that Sections 7.8 and 7.9 of Defendant’s CC&RS violate NRS
116.3116(2) in that Sections 7.8 and 7.9 call for alesser amount for the prionitized portion of the lien
than does NRS 116.3116(2) and, therefore, the prioritized portion of Defendant’s lien must equal
the greater amount as noted in NRS3 116.3116(2); and

WHEREAS, Plaintiffhas a legal interest in the controversy asit was Plaintiff smoney which
had been demanded by Defendant and it was Plaintiff's Unit that had been the subject of a
homeowners® association assessment Hen by Defendant; and

WHERTEAS the issue of the meaning, application and inferpretation of Sections 7.8 and 7.9
of the CC&RS in conjunction with NRS §116.3116 is ripe for determination in this case as the
present controversy is real, it exists now, and it affects the partics hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating 1o the
meaning and interpreiation of Sections 7.8 and 7.9 of tke CC&RS in conjunction with NRS
§116.3116 would terminate some of the uncertainty and controversy giving rise fo the present
proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
staftus or other legal relations are affected by Sections 7.8 and 7.9 of the CC&RS and they may,
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therefore, have determined by this Court any question of construction or validity arising under said
Sections and obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, regarding priority of heineowner association assessment liens, Section 7.8 and

7.9 of the CC&RS state the following:

Section 7.8  Mortgagee Protection. Notwithstanding all other
provisions hereof, no lien created under this Article 7, nor the
enforcement of any provision of this Declaration shall defeat or
render invalid the rights of the Beneficiary under any Recorded First
Deed of Trast encunbering a Unit, made in good faith and for value;
provided that after such Beneficiary or some other Person obtzins title
to such Unit by judicial foreclosure, other foreclosure, or exercise of
power of sale, such Unit shall remain subject to this Declaration and
the payment of all installments of assessments accruing subsequent
to the date such Beneficiary or other Person obtains title, subject to
the following. The lien of the assessments, including interest and
costs, shall be subordinate to the lien of any First Mortgage upon
the Unit{exceptto theextent of Annual Assessmentswhich would
have become due in the absence of acceleration during the six (6)
months immediately preceding institution of an action to enforce
the lien). The release or discharge of any Hen for unpaid assessments
Dby reason of the foreclosure or exercise of power of sale by the First
Mortgagee shallnotrelieve theprior Owner ofhis personal obligation
for the payment of such unpaid assessments.

Section 7.9  Priority of Assessment Lien. Recording of the
Declaration constitutes Record notice and perfection of a len for
assessments. A lien for assessments, inclnding inferest, costs, and
attorneys' fees, as provided for herein, shall be prior to all other
Liens and encumbrances op a Unit, except for: {a) liens and
encumbrances Recorded before the Declaration was Recorded: (b) a
first Mortoage Recorded before the delinguency of the
assessment sought to be enforced (except to the extent of Annual
Assessments which wonld have become due in the absence of
acceleration daring the six (6} months immediately preceding
ingtitution of an action fo enforce the len), and (c) liens for real
estate taxes and other governmental charges, and is otherwise subject
to NRS § 116.3116. The sale or transfer of any Unit shall not affect
an assessment Hen. However, subject to foregoing provision of this
Section 7.9, the sale or transfer of any Unit pursuent to judicial or
non-judicial foreclosure of a First Mortgage shall extinguish the lien
of such assessment as to payments which became due prior to such
sale or transfer. No sale or transfer shall relieve such Unit from: Hen
rights for any assessments which thereafier become due. Where the
Beneficiary of a First Mortgage of Record or other purchaser of
a Unit ebtfains title pursuant to a judicial or wnonjudicial
foreclogure or "deed in fieu thereof,” the Person who obtains title
and his or her successors and assigns shall not be lishle for the

share of the Common Expenses or assessments by the Association
chargeable to such Unit which beeame due prior o the
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acquisition of title to such Unit by snch Person (except to ihe
extent of Annual Assessments which wounld have become due in

the absence of acceleration during the six (6) months immediately
preceding institetion of ap action to enforce the lien). Such
unpaid share of Common Expenses and assessments shall be

deemed to become expenses collectible from all of the Units,

including the Unit belongine to such Person and his or her

succegsors and assigns.

WHEREAS, the Court is persuaded that Plaintiff's position is correct relative to the
component and ceiling issues contained in its Motion relating to Sections 7.8 and 7.9 of the CC&RS
in that pursuant to said Sections, Defendant’s priaritized portion of its lien may include assessments
and “... interest, costs, and attornsys' fees...” but, pursuant to Sections 7.8 and 7.9 of the CC&RE,
is only prior to the first mortgage holder, ... to the extent of Annual Asscssments which would have
become due in the absence of acceleration during the six (6) months immediately preceding
institution of an action to enforce the lien....”

THE COURT, THEREFORE, DECLARES, CRDERS, ADJUDGERS AND DECREES as
follows:

I. Defendant’s Counter-Motion for Summary Judgment is DENIED and Plaintiff’s Motion for
Partial Smymary Jndgment on Declaratory Relief 1s GRANTED IN PART to the extent that
it seeks the following declarations:

Drefendant, in contravention of Nevada Revised Statutes §110.3116,
has uiawiully demanded from Plaintiff amounts in excess of the
Super Priority Lien to which it has no legal entitlement.
Pursuant fo Sections 7.8 and 7.9 of the Defendant’s CC&RS,
Defendant’s Hen was Jupior to the first scourity interest of the Unit’s
first mortgage lender cxeept for a certain, limited and specified
ortion of the lien as defined in Sections 7.8 and 7.9 of the CC&RS
Fi.e,, an arnotmt equal to 6 months of assessments,) and
Defendant, In contravention of Sections 7.8 and 7.9 of the
Defendant’s CC&RS has improperly demanded monies fram Plaintiff
in order to satisfy Defendant's claimed liens or demands which
excecded a figure equaling 6 months of assessments, thereby
violating the CC&RS.

2. NRS 116.3115(1) states what can be the subject of a homeowners’ asseciation’s general

assessment lien on a unit and NRS 116.3116(2) states what the statutory limits are to the

priorilized pottion of the assessment lien, i.e., that portion of a homeowners® association’s
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lien which, after the foreclosure of a unit's first trust deed holder, is superior to the first trust
deed as a matter of law (See Order entered January 19, 20172).
Ahomeowners’ association’s lien against a unit located within its associationis contractually
created, perfected and noticed by the recording of the CC&RS (See NRS 116.3116(4).
To the extent that provisions of CC&RS call for a lesser amount for the prioritized portion
of the assessment Hen than does NRS 116.3116(2), the lesser amcunt shall be vtilized as the
prioritized portion of the lien,
NRS 1106,1206 states:
NRS 116.1206 Provisions of governing documents in violation of
chapter deemed to conform with chapter by operation of law;
procedure for certain amendments to governing documents,
1. Any provision contained in a declaration, bylaw or other
governng document of a common-interest community that violates
the provisions of this chapter:
(a} Shall be deemed to conform with those provisions by
operation of law, and any such declaration, bylaw or other governing
document is not required to be amended to conform to those
provisions.
(b} Is superseded by the provisions of this chapter, regardless of
whether the provision contained in the declaration, bylaw or other

governing document became effective before the enactment of the
provision of this chapter that is being violated.

Defendant maintains that NRS 116.3116(2) and Sections 7.8 and 7.9 are conceptually

separate and, in effect, create two separate liens, The Court disagrees. Thereis but a single
lien which is created, perfected and noticed by the recording of the CC&RS {See NRS
116.3116(4})).

The Court further disagrees with Defendant’s position that the provisions of NRS 116.1204
are to the effect that lesser amcunts for the pricritized portion of the Defendant’s lHen which
is called for by the CC&RS (Sections 7.8 and 7.9) are automatically elevated to the limits
provided for by NRS 116.3116(2) if such lesser amounts are inconsistent with what is
permitted by NRS 116.3116(2), The Court disagrees becansethe language of subsection (1)
of NRS 116.1206 refers to any provision in the CC&RS that * ... violates the provisions of
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this chapter ...." The Coust determines that the language in Defendant’s CC&RS (Section
7.8 and 7.9) which calls for a lesser amount for the prioritized portion of the lien then does
NRS5 116.3116(2) does not “violate” the statutory priorifized lien limit as provided for in
NRS 116.3116(2) because the amounts called for inn the CC&RS do not exceed the limit
called for by NRS 116.3116(2), but in fact are within the limit. Thus, the amount of the
prioritized portion ofa homeowners’ association’s lien as called for in CC&RS does not need
to rise to the maximum level as noted in NRS 116.3116(2), as a lesser amount as called for
in the CC&RS does not “violate™ NRS 116.3116(2).

8. While the Court has ruled thatinterest, costs and other fees may be included in the priogitized
portion of the lien as long as the prioritized portion of the lien does not exceed an amount

equal to 6 months of assessments as noted in Section 7.8 and 7.9 of the CC&RS, at this time;

however, the Court is not extending its declaratory relief ruling to the specific monetary

antount rqfer d in Plaintiff’s Motion for Suimary Judgment at pages 9 and 10. Ao
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited
liability company,

Plaintiff,
vs.
HORIZONS AT SEVEN HILLS
HOMEOQOWNERS  ASSOCIATION; and

DOES 1 through 10; and ROE ENTITIES 1
through 10 inclusive,

Defendants.

Case No. : A-11-647850-B
Dept. No.: XIII

CASE APPEAL STATEMENT

CASE APPEAL STATEMENT

1. Identify cach appellant and the name and address of appellate counsel:

Horizons at Seven Hills Homeowners Association (“Appellant”™) is represented by Patrick
Reilly, Esq., Holland & Hart, LIP, 9555 Hillwood Drive, 2nd Floor, Las Vegas, Nevada 89134.

2. Identify the judge issuing the decision, jadgment, or order appealed from:
Honorable Mark Denton.
3. Identify cach respondent and the name and address of appellate counsel, if known,

for cach respondent:

Ikon Holdings, LLC is represented by James R. Adams, Esq., Adams Law Group, Ltd.,
8010 W. Sahara Ave., Suite 260, Las Vegas, NV 89117; and Puoy K. Premsrirut, Esq., Puoy K.
Premsrirut, Esq. Inc., 520 S. Fourth Street, 2nd Floor, Las Vegas, Nevada 89101.
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4, Identify any attorney that is not licensed to practice law in Nevada and, if so,
whether the district court granted that attorney permission to appear under SCR
42:

All attorneys are licensed in the State of Nevada.

n

Indicate whether appellant was represented by appointed or retained counsel in the
district court:

Appellants were represented by counsel identified in Section 1 in the district court.
Appellant was additionally represented in the district court by Kurt R, Bonds, Esq. and
Eric W. Hinckley, Esq., Alverson, Taylor, Mortensen & Sanders, 7401 W. Charleston
Blvd., Las Vegas, Nevada 89117.

6. Indicate whether appellant was granted leave to proceed in forma pauperis, and
the date of entry of the district court order granting such leave:

Appellant is not proceeding in forma pauperis.

7. Indicate the date the proceedings commenced in the district court (e.g., date
complaint, indictment, information, or petition was filed):

The complaint was filed on September 6, 2011.

8. Provide a brief description of the nature of the action and result in the district
court, inclnding the type of judgment or order being appealed and the relicf
granted by the district court:

The district court action principally concerned the scope and amount of a residual “super-
priority” lien created in favor of Appellant by both NRS Chapter 116 and underlying Covenants,
Conditions & Restrictions (“CC&Rs™) after foreclosure by a unit owner’s first deed of trust
holder. Appellant Horizons is a common intercst community as defined by NRS 116.021.
Respondent Ikon (“lkon™) is a real eslate investment company that purchases distressed
residential properties at auction and quickly resells (“flips™) them for a profit.

Tkon purchased the underlying real property (which was part of Horizons’s common
interest community) after a non-judicial foreclosure sale conducted by the first trust deed holder.
The partics agree that, pursuant to both NRS 116.3116 and the underlying CC&Rs, Horizons
held a residual super-priority licn over the property that remained even after lender’s foreclosure,
and that Ikon, as the new owner, was required to pay a certain amount to have the residual lien
removed. The dispute in this case is how much was still owed after foreclosure.

Tkon maintained inier alic before the lower court that the Horizons super-priority lien
was strictly limited to and could not exceed “nine times monthly assessments”; (2) the CC&Rs
limited the lien no more than “six times monthly assessments”; and (3) that the CC&Rs prevailed
over NRS 116.3116 to the extent there was a conflict between the two. Respondent sought
declaratory relief as well as contract and tort damages for alleged “overcharging” of its lien.

The Association maintained that the residual lien was not limited numecrically (i.e., 6
months or 9 months worth of assessments), and that both NRS 116.3116 and the CC&Rs also
allowed for the recovery of reasonable collection fees and costs incurred during that six or nine
month period prior to foreclosure, consistent with NRS 116.3116, NRS 116.310313, NAC

Page 2 of 4
6139730_1.DOCX




Holland & Hart LLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

116.470, and public policy. The Association also challenged the notion that Ikon had suffered
any damages, as it had never even paid the disputed amounts.

The district court summarily adjudicated all damage claims against Ikon, which was not
entitled to monetary recovery. As to the scope of the residual super-priority lien, the Courl
concluded that: (1) NRS 116.3116 strictly limited the Association’s lien to “nine times monthly
assessments” and no more; (3) the CC&Rs strictly limited Appellant’s residual lien to “six times
monthly assessments” and no more; and (4) the shorter “6 month” period contained in the
CC&Rs prevailed over the “9 month” statutory lien period.

9. Indicate whether the case has previously been the subject of an appeal to or
original writ proceeding in the Supreme Court and, if so, the caption and Supreme
Court docket number of the prior proceeding:
No.

10. Indicate whether this appeal involves child custody or visitation:

No.

11. If this is a civil case, indicate whether this appeal involves the possibility of
settlement:

No.
DATED this 8th day of May, 2013.
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Patri¢k J. Retly; Esq.
Nicéle E. Lovelpck, Esq.

0555 Hillwood Drive, Second Iloor
Las Vegas, Nevada 89134

By

Attorneys for Defendants Horizons Al Seven
Hills Homeowners Association
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I hereby certify that on the 8th day of May, 2013, 1

served a true and correct copy of the foregoing CASE APPEAL STATEMENT by depositing

same in the United States mail, first class postage fully prepaid to the persons and addresses

listed below:

James R. Adams, Esq.

Assly Sayyar, Esq.

Adams Law Group, Ltd.

8010 West Sahara Avenue, Suite 260
I.as Vegas, Nevada 89117

Puoy K. Premsrirut, Esq.

Puoy K. Premsrirut, Esq. Inc.
520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101

Attorneys for Plaintiff

Erika Pike Turner, Esq.

Jeffrey Hulet, Esq.

Gordon Silver

3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

Attorneys for Silver State Trustee Services,
LLC

Robert A. Massi, Esq.

Kristie L. Reber, Esq.

11201 South Eastern Avenue, Suite 100
Henderson, Nevada 89052

Attorneys for Hampton & Hampton, PC

Don Springmeyer, Esq.

Michael J. Lemcool, Esq.

Gregory P. Kerr, Esq.

Wollt, Rifkin, Shapiro,

Schulman & Rabkin, .LLP

3556 E. Russell Road, Second Floor

Las Vegas, Nevada 89120

Ranch  Community

Attorney  for Peccole

Association

Lance W. Johns, Esq.
Johns & Durrant LLP
316 E. Bridger Avenue
Second Floor

Las Vegas, Nevada 89101

Attorney for G.J.L. Incorporated

Tamara Beatty Peterson, Esq.

Anthony R. Sassi, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 N. City Parkway, Suite 1600

Las Vegas, NV 89106

Attorneys for Southern Highlands Community
Association

An Employee of Holland & Hart e

/
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DistrICT COURT

CASE SUMMARY
CASE NO. A-11-647850-B

Ikon Holdings LL.C, Plaintiff(s) ] Location: Department 13
Vs, 8 Judicial Officer: Denton, Mark R.
Horizon at Seven Hills Homeowners Association, 8 Filed on:  09/06/2011
Defendant(s) § Case Number History:
§ Conversion Case Number:  A647850
CASE INFORMATION
Case Type: Business Court
Case Flags: Appealed to Supreme Court
Rusiness Court
Automatically Exempt from
Arbitration
DATE CASE ASSIGNMENT
Current Case Assignment
Case Number A-11-647850-B
Court Department 13
Date Assigned 11/04/2011
Judicial Officer Denton, Mark R.
PARTY INFORMATION
Lead Attorneys
Plaintiff Ikon Holdings LL.C Adams, James R.
Retained
7028387200¢W)
Defendant Horizon at Seven Hills Homeowners Association Bonds, Kurt
Retained
7023847000(W)
DATE EVENTS & ORDERS OF THE COURT INDEX
09/06/2011 %, Complaint
Filed By: Plaintiff Tkon Holdings LLC
Complaint
09/06/2011 Case Opened
09/08/2011 %3] Initial Appearance Fee Disclosure
Filed By: Plaintiff Tkon Heldings LLC
Initial Appearance Fee Disclosure
09/23/2011 6] Affidavit of Service
Filed By: Plaintiff Tkon Heoldings LLC
Affidavit of Service of Horizons at Seven: Hills Homeowners Association
11/03/2011 &) Answer
Filed By: Defendant Horizon at Seven Hills Homeowners Association
Answer to Complaint
11/03/2011 £ Inilial Appearance Fee Disclosure
Filed By: Defendant Horizon at Seven Hills Homeowners Association
Initial Appearance Iee Disclosure
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DistrICT COURT

CASE SUMMARY
CASE NO. A-11-647850-B

11/03/2011 %3 Initial Appearance Fee Disclosure
Filed By: Plaintiff Tkon Heldings LLC
Initial Appearance Fee Disclosure

11/04/2011 & Request to Transfer to Business Court
Filed by: Plaintiff Tkon Heldings LLC

Request to Trangfer to Business Court

11/07/2011 %] Motion for Partial Summary Judgment
Filed By: Plaintiff Tkon Holdings LLC
Motion for Partial Summary Judgmen on Issue of Declaratory Relief

11/08/2011 8] Certificate of Service
Filed by: Plaintiff Ikon Holdings LLC
Certificate of Service re: Motion for Partial Summary Judgment on Issue of Declaratory Relie{ﬂ

11/30/2011

£.] Countermotion For Summary Judgment

Filed By: Defendant Horizon at Seven Hills Homeowners Association
Defenrdant Horizons at Seven Hills Homeowners' Association's Onposition fo Plaintiff's Motion
Jor Partial Summary Judgment and Countermotion For Summary Judgment

12/07/2011 o] Reply

Filed by: Plaintiff Tkon Heldings LLC

Reply ro Opposition to Motion for Partial Summary Judgment and Opposition to Counter
Motion for Summary Judgment

12/08/2011 £,] Business Court Order
Business Court Order

12/12/2011 Motion for Partial Summary Judgment (9:00 AM) (Judicial Officer: Denton, Mark R.)
Motion for Partial Summary Judgmen on Issue of Declaratory Relief

MINUTES
Granled in Par(;
Granted in Part

12/12/2011 Opposition and Countermotion (9:00 AM) (Judicial Officer: Denton, Mark K.)
Defendant Horizons at Seven Hills Homeowners' Association's Opposition fo Plaintiff's Motion
Jor Partial Summary Judgment and Countermotion For Summary Judgment

MINUTES
Under Advisement;
Under Advisement

12/12/2011 5. All Pending Motions (9:00 AM) (Judicial Officer: Dentorl, Mark R.)

Matter Heard,
Matrter Heard

12/16/2011

8. Decision (11:20 AM) (Judicial Officer; Denton, Mark R.)
Decision - Plaintifi's Motion for Partic! Summary Judgment arvd Deferdart's Courtermotion -
12-42-11
Granted in Part;
Granted in Part

01/09/2012 ) Mandatory Rule 16 Conference (2:45 PM) (Judicial Officer: Denton, Mark R.)
Matter Heard,
Matter Heard
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DistrICT COURT

CASE SUMMARY
CASE NO. A-11-647850-B

01/16/2012 %;3 Motion for Summary Judgment
Filed By: Plaintiff Tkon Heldings LLC
Motion for Summary Judgment

01/18/2012 %33 Certificate of Service
Filed by: Plaintiff Ikon Heldings LLC
Certificate of Service

01/18/2012 o] Order
Filed By: Plaintiff Tkon Heoldings LLC
Order Re Rule 16 Conference

01/19/2012 5. Order
Filed By: Plaintiff lkon Holdings LLC
Order

01/20/2012 6. Nolice of Enlry of Order

Filed By: Plainfiff Tkon Holdings 1.T1.C
Notice of Entry of Order

01/30/2012 5] Notice of Early Case Coonference
Filed By: Plaintiff Tkon Heldings LLC
Notice of Early Case Conference

02/06/2012 8. Motion for Clarification

Filed By: Defendant Horizon at Seven Hills Homeowners Association
Motion For Clarification Or, In The Alternative, F or Reconsideration Of Ovder Granting
Siasmmary Judgment On Claim Of Declaratory Relief

02/06/2012 o Appendix

Filed By: Defendant Horizon at Seven Hills Homeowners Association

Appendix of Exhibits To Motion For Clarification Or, In The Alternative, For Reconsideration
of Order Granting Summary Judgment on Claim of Declaratory Relief

02/06/2012 ‘Qj Notice of Association of Counsel

Filed By: Defendant Horizon at Seven Hills Homeowners Association
Notice of Association of Counsel

02/08/2012 Th Amended Notice

Filed By: Plaintiff Tkon Heldings LLC
Amended Notice of Early Case Conference

02/09/2012 &) Change of Address

Filed By: Plaintiff Tkon Holdings LLC
Notice of Change of Firm Address

02/09/2012 %] Notice of Hearing

Filed By: Plaintiff Tkon Holdings LLC
Notice of Hearing

02/10/2012

£ Joint Case Conference Report
Filed By: Plaintiff Tkon Heldings LLC

Joint Case Conference Report
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CASE SUMMARY
CASE NO. A-11-647850-B

02/14/2012 %‘} Counlermmotion For Surmrmary Judgrnenl
Filed By: Nefendant Horizon at Seven Hills Homeowners Association

Defendant llorizons at Seven Ilills Homeowners' Association's Opposition to Plaintiff's Motion
Jor Summary Judgment and Countermotion For Summary Judgment

02/16/2012 CANCELED Status Check: Compliance (9:00 AM) (Judicial Officer: Denton, Mark R.)
Vacated - per Secretary
Joint Case Conference Report filed 2/10/12

02/17/2012 G Stipulation and Order
Filed by: Plaintiff Ikon Holdings LLC
Stipulation & Order to Continue Hearing

02/23/2012 8.] Notice of Entry of Order
Filed By: Plaintiff Tkon Holdings LLC
Notice of Entry of Order

02/27/2012

Stipulation and Order
Filed by: Plaintiff Ikon Heldings LLC
Stipil ation & Order to Continue Hearing

02/27/2012 &) Opposition
Filed By: Plaintiff Ikon Heldings LLC

Opposition to Motion for Reconsideration

02/28/2012 %5.] Scheduling Order
Scheduling Ovder

03/01/2012 G Certificate of Service
Filed by: Plaintiff Ikon Holdings LLC
Certificate of Service re: Stipulation and Order to Continue Hearing Date

03/01/2012 0] Notice of Entry of Order
Filed By: Plaintiff Tkon Holdings LLC
Notice of Entry of Order

03/02/2012 ‘Qj Notice of Entry of Stipulation and Order

Filed By: Plaintiff Ikon Heldings LLC
Notice of Entry of Stiplation and Order

03/02/2012 o Stipulation and Order
Filed by: Defendant Horizon at Seven Hills Homeowners Association

Stipulation and Order to Contimie Hearing on Plaintiff's Motion for Summary Judgment and
Defendants' Countermotion for Summary Judgment

03/06/2012 v Reply to Opposition
Filed by: Delendant Horizon al Seven Hills Homeowners Associalion

Reply to Plaintiff's Opposition to Defendant's Counter-Motion for Summary Judgment

03/06/2012 &,] Reply in Support

Filed By: Defendant Horizon at Seven Hills Homeowners Association

Reply in Support of Motion F or Clarification Or, In the Alternative, F or Reconsideration of
Order Granting Summary Judgment on Claim of Declaratory Relief
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03/06/2012

03/07/2012

03/12/2012

03/12/2012

03/12/2012

03/12/2012

03/16/2012

03/20/2012

03/27/2012

03/28/2012

03/28/2012

DistrICT COURT

CASE SUMMARY
CASE NO. A-11-647850-B

Q.E Order Setting Civil Non-Jury Trial
Filed By: Plaintiff Tkon Heldings LLC
Order Setting Civil Non-Jury Trial And Calendar Call

5] Minute Order (3:00 AM) (Judicial Officer: Denton, Mark R.)
Minute Order Re Defendant's Motion for Clarification Or, in the alternative, For
Reconsideration of Order Granting Summary Judgment
Minute Order - No Hearing Held,
Minute Order - No Hearing Held

Molion for Summary Judgment (9:00 AM) (Judicial Offcer: Denton, Mark R.)
Events: 01/16/2012 Motion for Summary Judgment
Plaintiff's Motion for Summary Judgment
Motion Denied;
Motion Denied

CANCFELED Motion to Clarify (9:00 AM) (Judicial Officer: Denton, Mark R.)
Vacated - per Judge
Dernded P er Minute Order 3/7/2012 Defendant's Motion For Clarification Or, In The
Alternative, For Reconsideration (Of Ovder Granting Summary Judgment On Claim OF
Declaratory Relief

Opposition and Countermotion (9:00 AM) (Judicial Officer: Denton, Mark R.)
Events: 02/14/2012 Countermotion For Summary Judgment

Defendant Horizons at Seven Hills Homeowners' Association's Opposition fo Plainiiff's Motion

Jor Summary Judgment and Countermotion For Summary Judgment

MINUTES

Motion Granted;
Motion Granted

‘;}3 All Pending Motions (9:00 AM) (Judicial Officer: Denton, Mark R.}
Matter Heard;
Matter Heard

‘Qj Order
Filed By: Plaintiff Ikon Heldings LLC
Order

‘3;3 Notice of Entry of Order
Filed By: Plaintiff Ikon Holdings LLC
Notice of Entry of Order

o Reporters Transcript
Filed By: Defendant Horizon at Seven Hills Homeowners Association
Recorder's Transcript of Proceedings Flaintifl's Motion for Summary Judgment/Defendart
Horizons at Seven Hills Homeowners Association's Opposition to Plaintiff's Motion for
Summary Judement and Countermotion jor Summary Judement Mavch 12, 2012

Filed By: Plaintiff Ikon Heldings LLC

Decision

Decision (4:08 PM) (Judicial Officer: Denton, Mark R.)
Decision on Defendant's Countersotion for Summary Judgment
Molion Granted,

Motion Granted
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03/30/2012

04/16/2012

04/17/2012

04/18/2012

04/19/2012

04/19/2012

04/25/2012

05/07/2012

05/07/2012

05/07/2012

DistrICT COURT

CASE SUMMARY
CASE NO. A-11-647850-B

‘E};} Motion for Summary Judgment
Filed By: Plaintiff Tkon Heldings LLC
Motion for Summmary Judgment on Declaratory Relief

‘E&:} Order Denying Motion
Filed By: Defendant Horizon at Seven Hills Homeowners Association

Order Derying Plairuiff's Motior: For Summary Judgment and Order Granting Defendurnt’s

Countermotion For Summary Judgment

‘QE Notice of Entry of Order
Filed By: Defendant Horizon at Seven Hills Homeowners Association
Notice of Entry of Order

@ Stipulation and Order
Filed by: Defendant Horizon at Seven Hills Homeowners Association
Stipulation and Order To Continue Hearing and Reset Briefing Schedule

%J Notice of Entry of Stipulation and Order
Filed By: Defendant Horizon at Seven Hills Homeowners Association
Notice of Entry of Stipulation and Order

Transcript Of Proceedings Motions December 12, 2011

6] Countermotion For Summary Judgment
Filed By: Defendant Horizon at Scven Hills Homeowners Association
Opposition To Plamtiff's Third Motion For Summary Judgment and Countermotion For
Summary Judgment

Th Stipulation and Order

Filed by: Plaintiff Tkon Heldings LLC
Stipulation and Order to Continie Hearing

Motion for Summary Judgment (9:00 AM) (Judicial Officer: Denton, Mark R.)
05/07/2012, 06/11/2012

Events: 03/30/2012 Motion for Summary Judgment

Plaintiff's Motion for Summary Judement on Declovatory Relief

MINUTES
Matter Continued,
Granted in Part;
Matter Continued;

Granted in Part;
Matter Continued

Opposition and Countermotion (9:00 AM) (Judicial Officer: Denton, Mark R.)
05/07/2012, 06/11/2012
Defendant's Opposition To Plaintiff's Third Motion For Summary Judgment and
Countermotion For Summary Judgment

MINUTES
Matter Continued;
Denied,
Matter Continued,
Denied,
Matter Continted
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05/07/2012

05/09/2012

05/15/2012

05/17/2012

05/18/2012

05/18/2012

05/25/2012

05/29/2012

06/04/2012

06/08/2012

06/11/2012

06/22/2012

06/22/2012

DistrICT COURT

CASE SUMMARY
CASE NO. A-11-647850-B

‘E};} All Pending Motions (9:00 AM) (Judicial Officer: Denton, Mark R.)

Matter Heard;,
Matter Heard

‘E&:} Notice of Entry of Stipulation and Order
Filed By: Plaintiff Tkon Holdings LLC
Notice of Erry Order re Stipulatiorn and Order 1o Contiraie Hearing

%&3 Certificate of Service
Filed by: Plaintiff Ikon IToldings LLC
Certificate of Service re Efiled Notice of Entry of Order

Qj Stipulation and Order

Filed by: Defendant Horizon at Seven Hills Homeowners Association
Stipulation and Order to Continue Hearing

B Reply to Opposition
Filed by: Plaintiff Ikon Heldings LLC
Reply to Opposition to Motion for Partial Summary Judgment on Issue of Declaratory Relief
& Opposition to Counter Motion for Summary Judgment

Filed By: Defendant Horizon at Seven Hills Homeowners Association
Notice of Entry of Order

‘&} Stipulation and Order

Filed by: Defendant Horizon at Seven Hills Homeowners Association
Stipulation and Order To Continue Hearing

m Notice of Entry of Stipulation and Order

Filed By: Defendant Horizon at Seven Hills Homeowners Association
Notice of Entry of Stipulation And Order To Continue Hearing

o] Reply in Support
Filed By: Defendant Horizon at Seven Hills Homeowners Association
Reply Memorandum in Support of Countermotion for Summary Judgment

Filed By: Delendanlt Horizon al Seven Hills Homeowners Association

Motion F or Reconsideration Of Order Granting Summary Judgment onn Claim of Declaratory
Relief

Al Pending Motions (9:00 AM) (Judicial Officer: Denton, Mark R.)

Matter Heard:
Matter Heard

%} Decision

Decision

1 Decision {12:36 PM) (Judicial Officer: Denton, Mark K.}

Decision on Plitf's Motion for Summary Judgment; Deft's Countermotion for Summary
Judgmer
Decision Made;
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06/27/2012

07/05/2012

07/09/2012

07/09/2012

07/12/2012

07/20/2012

07/24/2012

07/25/2012

07/27/2012

10/11/2012

10/31/2012

10/31/2012

DistrICT COURT

CASE SUMMARY
CASE NO. A-11-647850-B
Decision Made

0 Opposition to Motion For Summary Judgment
Filed By: Plaintiff Tkon Heldings LLC
Opposition to Motion for Reconsider of Order Granting Summary Judgment on Claim of
Declaratory Relief

‘Q..} Stipulation and Order
Filed by: Defendant Horizon at Seven Hills Homeowners Association
Stipulation and Order to Contimie Hearing

Qj Nolice of Entry of Order
Filed By: Defendant Horizon at Seven Hills Homeowners Association
Notice of Entry of Order

0] Reply in Support
Filed By: Defendant Horizon at Seven Hills Homeowners Association

Reply in Support of Motion for Reconsideration of Order Granting Summary Judgment on
Claim of Declaratory Relief

QJ Motion For Reconsideration (3:00 AM) (Judicial Officer: Denton, Mark R.)

Defendant's Motion For Reconsideration Of Order Granting Summary Judgment on Claim of
Declavatory Relief

Motion Denied,
Motion Denied

‘Qj Order
Filed By: Plaintiff Tkon Heldings LLC
Order

*3,] Order
Filed By: Plaintiff Tkon Holdings LLC
Orler

Q:} Notice of Entry of Order
Filed By: Plaintiff Tkon ITeldings LLC
Notice of Entry of Order

£3.] Notice of Entry of Order
Filed By: Plaintiff Ikon Heldings LLC
Notice of Entry Order

8] Notice of Taking Deposition
Filed By: Defendant Horizon at Seven Hills Homeowners Association
Notice of Taking Deposition

6] Amended Notice of Taking Deposition
Filed By: Defendant Horizon at Seven Hills Homeowners Association
Amended Notice of Taking Deposition

&) Amended Notice of Taking Deposition
Filed By: Defendant Horizon at Seven Hills Homeowners Association

Amended Notice of Taking Deposition of PMK of Tkon Holding, LLc
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10/31/2012

11/01/2012

11/06/2012

12/11/2012

12/11/2012

12/1172012

12/11/2012

12/11/2012

12/11/2012

02/19/2013

03/11/2013

03/12/2013

04/11/72013

04/11/2013

DistrICT COURT

CASE SUMMARY
CASE NO. A-11-647850-B

&3 Amended Notice of Taking Deposition
Filed By: Defendant Horizon at Scven Hills Homeowners Association
Second Amended Notice of Taking Deposition of PMK of Ikon Holdings, LLC

Q] Amended Notice of Taking Deposition
Filed By: Defendant Horizon at Seven Hills Homeowners Association
Third Amended Notice of Taking Deposition of PMK of Tkon Holdings, LLC

‘&} Notice to Vacate Deposition
Filed by: Defendant Horizon at Seven Hills Homeowners Association
Notice to Vacate Deposition

Qj Subpoena
Filed by: Defendant Horizon at Seven Hills Homeowners Association
Subpoena

Affidavit of Non-Service

Filed By: Defendant Horizon at Seven Hills Homeowners Association
Affidavit of Non-Service

£} Subpoena
Filed by: Defendant Horizon at Seven Hills Homeowners Association
Subpoena

%,] Affidavit of Non-Service
Filed By: Defendant Horizon at Seven Hills Homeowners Association
Affidavit of Non-Service

Filed By: Defendant Horizon at Seven Hills Homeowners Association
Affidavit of Non-Service

%3 Subpoena
Filed by: Delendant Horizon al Seven Hills Homeowners Associalion
Subpoena

] Calendar Call (2:00 PM) (Judicial Officer: Denton, Mark R.)

Matter Heard;
Matter Heard

‘S}.} Joint Pre-Trial Memorandum

Filed By: Plaintiff Tkon Heldings LLC
Joint Pre-Trial Memorandum

ﬁ Bench Trial (9:00 AM) (Judicial Officer: Denton, Mark R.)

Case Settled,
Case Settled

] Judgment
Filed By: Plaintiff Ikon Heldings LLC
Final Judgment

Judgment (Judicial Officer: Denton, Mark R.)
Debtors: Tkon Heldings LLC (Plaintiff)
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04/12/2013

04/16/2013

04/25/2013

05/01/2013

05/02/2013

05/07/2013

05/08/2013

05/08/2013

05/08/2013

05/28/2013

06/03/2013

DistrICT COURT

CASE SUMMARY
CASE NO. A-11-647850-B

Creditors: Horizon at Seven Hills Homeowners Association {Defendant)
Judgment: 04/11/2013, Docketed: 04/18/2013
Total Judgment: 1,140.00

%J Nolice of Entry of Judgmmenl
Filed By: Plaintiff Ikon Heldings LLC

@:} Memorandum of Costs and Disbursements
Filed By: Plaintiff Tkon Heldings LLC

Aemo of Costs and Disbursements

‘3] Motion to Retax
Filed By: Defendant Horizon at Seven Hills Homeowners Association
Motion to Retax to Costs

&l Judgment
Filed By: Plaintiff Tkon Heldings LLC
Final Judgment

8] Motion for Attorney Fees and Costs
Filed By: Plaintiff Ikon Heldings LLC
Motion for Atiorney Fees and Costs

%J Notice of Entry of Judgment
Filed By: Plaintiff Ikon Heldings LLC
Notice of Entry of Final Judgment

%‘Q Certificate of Service
Filed by: Defendant Heorizon at Seven Hills Homeowners Association
Certificate of Mailing

%3 Notice of Appeal
Filed By: Delendant Horizon al Seven Hills Hommeowners Association

Notice of Appeal And Netice of Related Cases

QJ Case Appeal Statermnent
Filed By: Defendant Horizon at Seven Hills Homeowners Association
Case Appeal Siatement

Motion to Retax (9:00 AM) (Judicial Officer: Denton, Mark R.)
Events: 04/25/2013 Motion to Retax
Motion to Retax to Costs

Motion for Attorney Fees and Costs (9:00 AM) (Judicial Officer: Denton, Mark R.)

Events: 05/02/2013 Motion for Attorney Fees and Costs

DATE

FINANCIAL INFORMATION

Deflendant Homzon al Seven Hills Homneowners Associalion
Total Charges

Total Payments and Credits

Balance Duc as of 5/9/2013

Plaintiff Ikon Holdings LLC
Total Charges

Total Payments and Credits
Balance Due as of 5/9/2013

PAGE 100F 11

099.00
969.00
0.00

2,137.00
2,137.00
0.00
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Defendant Horizon at Seven Hills Homeowners Association
APPEAT, BOND Balance as of 5/0/2013

PAGE 11 0OF 11
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CIVIL COVERSHEET A-11-647850—C

_County, Nevada

XXVIIIT

Case No._
(Assigned by Clerk's Office)

I. Party Information

Plaintiff(s) (name/address/phone): Ikon Holdings, LLC, a
Nevada Limited Liability company

Attorney (name/address/phone):

James R Adams 8330 W Sahara Avenue Ste 290 LV NV
39117 Bar No. 9178 Tele: 702.838.7200 Fax: 838.3636

Defendantis) (name/address/phone): Horizon at Seven Hills
IHomeowners Association, and Does 1thorugh 10 and ROE
Entities, 1 through 10 inclusive,

Attorney (name/address/phone):

UNKNOWN

II. Nature of Controversy (Please check applicable bold category and

applicable subcategory, if appropriate)

"] Arbitration Requested

Civil Cases

Real Property

Torts

[ Landiord/Tenant
[ Unlawful Detainer

[ Title to Property
[ Foreclosure

[ iens
1 Quiet Tide
[ Specific Performance

[] Condemnation/Eminent Domain

[] Other Real Property
] Partition
[] Planning/Zaning

Negligence
[ Negligence — Auto
[ Negligence — Medical/Dental

[] Negligence — Premises Liability
{Slip/Fall)

[] Negligence — Other

[] Product Liability
[ Product Liability/Motor Vehicle
[ Other Torts/Praduct [iability

[] mtentional Misconduct
[ Torts/Defamation (Libel/Slander)
[] Interfere with Contract Rights

(] Employment Torts {Wrengful tennination)
[] Other Torts
[ Anti-trust
[ Fraud/Misrepresentation
[ Insurance
[ Legal Tort
. [ Unfair Competition

Probate

Other Civil Filing Types

I:I Summary Administration
[] General Administration
|:| Special Administration
I:] Set Aside Estates

[] Trust/Conservatorships
[7] Individual Trusiee
[ Cotporate Trustee

[ Other Probate

[0 Chapter 4¢
General

Guarantee

OCCO000&0O0

[ Construction Defect

O
I'ErBreach of Contract
Building & Construction
Insurance Catrier
Commercial [nstrument
Other Contracts/Accl/Judgment
Collection of Actions
Employment Contract

Sale Contract
Uniform Commercial Code

[ Civil Petition for Judicial Review
[ Other Administrative Law
(7] Department of Motar Vehicles
[] Worker’s Compensation Appeal

[] Appeal from Lower Court (afse check
applicable civil case box)
[] Transfer from Justice Court
[ Justice Court Civil Appeal
] Civil Writ
[] Other Special Proceeding
[ Other Civil Filing
[ compromise of Minor’s Claim
[] Conversion of Property
[] Dramage to Property
[*] Employment Security
[] Enforcement of Judgment
[[] Foreign Judgment — Civil
[] Cther Personal Property
[] Recaovery of Property
[ Stockholder Suit
[ other Civil Matters

I11. Business Court Requested (Please check applicable category; for Clark or Washoe Counties aniy.)

] NRS Chapters 78-88
[ Commodities (NRS 90}
[[] Securiiies (NRS $0)

[ Investments (INRS 104 Art. 8)

[] Deceptive Trade Practices (NRS 5/95)..n'-7/

[] Trademarks (NRS 600A)

'ﬁ hanced Case Mgmt/Business
Other Business Couwrt Mattcrs

-~

-

[ 2z =

g%% Vi

Date
Nevuda AOC — Planning and Analysis Division

\Sﬁnature of initiating party or representative

Forrn PA 201
Rev. 2.3E
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ADAMS LAW GROUP, LTD.

JAMES R. ADAMS, ESQ.

Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.

Nevada Bar No. 9178

8330 W. Sahara Ave. Suite 290

Las Vegas, Nevada 89117
702) 838-7200

E702) 838-3636 Fax

jamesi@adamslawnevada.com

asslyi@adamslawnevada.com

Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax
ppremsriruti@brownlawlv.com
Attorneys for Plaintiff

Electronically Filed
01/19/2012 03:08:18 PM

ng@;“;./g@;..._

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited liability
company,

Plaintitf,
vS.
HORIZONS AT SEVEN HILLS HOMEOWNERS

ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

Case No: A-11-647850-C
Dept: No. 13

ORDER

This matter came before the Court on December 12, 2011 at 9:00 a.m., upon the Plaintiff’s

Motion for Summary Judgment on Claim of Declaratory Relief and Defendant’s Counter Motion for

Summary Judgment on Claim of Declaratory Relief. James R. Adams, Esq., of Adams Law Group,

Ltd., and Puoy K. Premsrirut, Isq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the

Plaintiff. Eric Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on behalf of the

Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and

for good cause appearing hereby rules:




e <1 SN th R W N

[ I 5 R 5 R N TR N T N T N T N T N T e e e T S N
e -1 O W o W R = O N B0 N Y h R W = O

WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Plaintiff has asserted a claim of right under NRS §116.3116 (the “Super Priority Lien” statute)
against Defendant and Defendant has an interest in contesting said claim, the present controversy
is between persons or entities whose interests are adverse, both parties seeking declaratory relief
have a legal interest in the controversy (i.e., a legally protectible interest), and the issue involved in
the controversy (the meaning of NRS 116.3116) is ripe for judicial determination as between the
parties. Kress v. Corey 65 Nev. 1, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.3116 (including whether
Defendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WHEREAS Plaintiff has a legal interest in the controversy as it was Plaintiff’ s money which
had been demanded by Defendant and it was Plaintiff’s property that had been the subject of a
homeowners’ association statutory lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for determination in this case as the present controversy is real, it exists now, and it affects the
parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise to the present proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status or other legal relations are affected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS §116.3116 and
obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, the Court is persuaded that Plaintiff's position is correct relative to the
components of the Super Priority Lien (exterior repair costs and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiff's position
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concerning the need for a civil action to trigger a homeowners’ assoctation’s entitlement to the Super

Priority Lien.

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as

follows:

1.

Plaintiff*s Motion for Partial Summary Judgment on Declaratory Reliefis granted in
part and Defendant’s Motion for Summary Judgment on Declaratory Relief'is granted
in part.

NRS §116.3116 is a statute which creates for the benefit of Nevada homeowners’
associations a general statutory lien against a homeowner’s unit for (a) any
construction penalty that is imposed against the unit's owner pursuant to NRS
§116.310303, (b) any assessment levied against that unit , and (c) any fines imposed
against the unit's owner from the time the construction penalty, assessment or fine
becomes due (the “General Statutory Lien”). The homeowners’ associations’
General Statutory Lien is noticed and perfected by the recording of the associations’
declaration and, pursuant to NRS §116.3116(4), no further recordation of any claim
of lien for assessment is required.

Pursuant to NRS §116.3116(2), the homeowners’ association’s General Statutory
Lien is junior to a first security interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent (“First Security Interest™)
except for a portion of the homeowners® association’s General Statutory Lien which
remains superior to the First Security Interest (the “Super Priority Lien™).

Unless an association’s declaration otherwise provides, any penalties, fees, charges,
late charges, fines and interest charged pursuant to NRS 116.3102(1)(j) to (n),
inclusive, are enforceable in the same manner as assessments are enforceable under
NRS §116.3116. Thus, while such penalties, fees, charges, late charges, fines and

interest are not actual “assessments,” they may be enforced in the same manner as




O 60 ~] O th B L R e

[ N N e N O T N L I L T O R T = T = e e T T =
G0 ~ n th B W N = QN e N N U R W = D

assessments are enforced, i.e., by inclusion in the association’s General Statutory
Lien against the unit.

Homeowners' associations, therefore, have a Super Priority Lien which has priority
over the First Security Interest on a homeowners’ unit. However, the Super Priority
Lien amount is not without limits and NRS §116.3116 is clear that the amount of the
Super Priority Lien (which is that portion of a homeowners’ associations’ General
Statutory Lien which retains priority status over the First Security Interest) is limited
“to the extent” of those assessments for common expenses based upon the
association’s adopted periodic budget that would have become due in the 9 month
period immediately preceding an association’s institution of an action to enforce its
General Statutory Lien (which is 9 months of regular assessments) and *“to the extent
of” external repair costs pursuant to NRS §116.310312.

The base assessment figure used in the calculation of the Super Priority Lien is the
unit’s un-accelerated, monthly assessment figure for association common expenses
which is wholly determined by the homeowners association’s “periodic budget,” as
adopted by the association, and not determined by any other document or statute.
Thus, the phrase contained inNRS §116.3116(2) which states, “... to the extent of the
assessments for common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become due in the absence
of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien...” means a maximum figure equaling 9 times the association’s
regular, monthly (not annual) assessments. If assessments are paid quarterly, then 3
quarters of assessments (i.e., ¢ months) would equal the Super Priority Lien, plus
external repair costs pursuant to NRS §116.310312.

The words “to the extent of” contained in NRS §116.3116(2) mean “no more than,”
which clearly indicates a maximum figure or a cap on the Super Priority Lien which

cannot be exceeded.
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IT IS SO ORDERED.

Submitted by

TAMESR A

Thus, while assessments, penalties, fees, charges, late charges, fines and interest may
be included within the Super Priority Lien, in no event can the total amount of the
Super Priority Lien exceed an amount equaling 9 times the homecowners’
association’s regular monthly assessment amount to unit owners for common
expenses based on the periodic budget which would have become due immediately
preceding the association’s institution of an action to enforce the lien, plus external
repair costs pursuant to NRS 116.310312.

Further, if regulations adopted by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of priority for the
lien (i.e., shorter than 9 months of regular assessments,) the shorter period shall be
used in the calculation of the Super Priority Lien, except that notwithstanding the
provisions of the regulations, that shorter period used in the calculation of the Super

Priority Lien must not be less than the 6 months immediately preceding institution

of an action to enforcc thg lien. _ . :
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Nevada Bar No. 9178

ADAMS LAW GROUP, LTD.
8330 W. Sahara Ave., Suite 290
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james(@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

PUQOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax

ppremsriruti@brownlawlyv.com
Attorneys for Plaintiff

Approved:
Lip7 pPAPOYED

Eric Hinckley, Esq.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Office: 702.384.7000

Fax: 702.385.7000

Ehinckley@AlversonTaylor.com
Attorney for Defendant
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ADAMS LAW GROUP, LTD. CLERK OF THE COURT
JAMES R. ADAMS, ESQ.

Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.

Nevada Bar No. 9178

8010 W Sahara Avenue Suite 260

Las Vegas, Nevada 89117

(702) 838-7200

(702) 838-3636 Fax

james(@adamslawgroup.com
assly@adamslawgroup.com

Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax
ppremsirut‘@brownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, )

a Nevada limited liability company, )

Case No. A-11-647850-C
Dept No. 13

Plaintiff,

V5. NOTICE OF ENTRY OF ORDER

HORIZONS AT SEVEN HILLS
HOMEOWNERS ASSOCIATION,
and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

M e M S S o S S e et e

PLEASE TAKE NOTICE that on the 1st day, January2012, the attached
Order was entered in the above referenced matter.

Dated this way of January, 2012,

iy }
ADAMELAW GEOU D
JAMES R. ADAMSESQ.
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
8010 W Sahara Ave. Ste. 260
Las Vegas, NV 89117
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of the Adams Law Group, Ltd., and
that on this date, I served the following NOTICE OF ENTRY OF ORDER upon all parties to

this action by:

Placing an original or true copy thereof in a sealed enveloped place for collection and
X mailing in the United States Mail, at Las Vegas, Nevada, postage paid, following the
ordinary business practices;

Hand Delivery |
Facsimile

Overnight Delivery ‘
Certified Mail, Return Receipt Requested.

addressed as follows:

Eric Hinckley, Esq.
Alverson Taylor

Mortensen and Sanders
7401 W Charleston Blvd.
Las Vegas, NV 89117-1401

Dated theO?ﬁalT:fay of January, 2012.

/e

An employee of Adams Law Group, Ltd.
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ADAMS LAW GROUP, LTD.

JAMES R. ADAMS, ESQ. CLERK OF THE COURT
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ,

Nevada Bar No. 9178

8330 W. Sghara Ave. Suite 290

Las Vegas, Nevada 89117

702) 838-7200

702) 838-3636 Fax

{'amesg%adamslawnevada.com

asslvi@adamslawnevada.com

Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

{702) 384-5563

(702)-385-1752 Fax

ppremsrirut{@brownlawly.com
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

Case No: A-11-647850-C
Dept: No. 13

IKON HOLDINGS, LLC, a Nevada limited liability
company,

Plaintiff,
VS. ORDER
HORIZONS AT SEVEN HILLS HOMEOWNERS

ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court on Decernber 12, 2011 at 9:00 a.m., upon the Plaintiff"s
Motion for Summary Judgment on Claim of Declaratory Relief and Defendant’s Counter Motion for
Summary Judgment on Claim of Declaratory Relief. James R. Adams, Esq., of Adams Law Group,
Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the
Plaintiff. Eric Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on behalf of the
Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and

for good cause appearing hereby rules:
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WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Plaintiff has asserted a claim of right under NRS §116.3116 (the “Super Priority Lien™ statte)
against Defendant and Defendant has an interest in contesting said claim, the present controversy
is between persons or entities whose interests are adverse, both parties seeking declaratory relief
have a legal interest in the controversy (i.e., a legally protectible interest), and the issue involved in
the controversy (the meaning of NRS 116.3116) is ripe for judicial determination as between the
parties. Kress v. Corey 635 Nev. 1, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.3116 (including whether
Defendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WHEREAS Plaintiff has a legal interest in the controversy as it was Plaintiff’s money which
had been demanded by Defendant and it was Plaintiff’s property that had been the subject of a
homeowners’ association statutory lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for determination in this case as the present controversy is real, it exists now, and it affects the
parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise to the present proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status or other legal relations are affected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS §116.3116 and
obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, the Court is persnaded that Plaintiff's position is correct relative to the
components of the Super Priority Lien (exterior repair costs and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiff's position
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concerning the need for a civil action to trigger a homeowners’ association’s entitlement to the Super

Priority Lien.

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as

follows:

1.

Plaintiff"s Motion for Partial Summary Judgment on Declaratory Reliefis granted in
part and Defendant’s Motion for Summary Judgment on Declaratory Reliefis granted
in part.

NRS §116.3116 is a statute which creates for the benefit of Nevada homeowners’
associations a general statutory lien against a homecowner’s unit for (a) any
construction penalty that is imposed against the unit's owner pursuant to NRS
§116.310305, (b) any assessment levied against that unit, and (c) any fines imposed
against the unit's owner from the time the construction penalty, assessment or fine
becomes due (the “General Statutory Lien”). The homeowners’ associations’
General Statutory Lien is noticed and perfected by the recording of the associations’
declaration and, pursnant to NRS §116.3116(4), no further recordation of any claim
of len for assessment is required.
Pursuant to NRS §116.3116(2), the homeowners’ association’s General Statutory
Lien is junior to a first security interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent (*‘First Security Interest™)
except for a portion of the homeowners® association’s General Statutory Lien which
remains superior to the First Security Interest (the “Super Priority Lien™).

Unless an association’s declaration otherwise provides, any penalties, fees, charges,
late charges, fines and interest charged pursuant to NRS 116.3102(1 )(jj to (n),
inclusive, are enforceable in the same manner as assessments are enforceable under
NRS §116.3116. Thus, while such penalties, fees, charges, late charges, fines and

interest are not actual “assessments,” they may be enforced in the same manner as
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assessments are enforced, i.e., by inclusion in the association’s General Statutory
Lien against the unit.

Homeowners’ associations, therefore, have a Super Priority Lien which has priority
over the First Security Interest on a homeowners’ unit. However, the Super Priority
Lien amount is not without limits and NRS §116.3116 is clear that the amount of the
Super Priority Lien (which is that portion of a homeowners’ associations” General
Statutory Lien which retains priority status over the First Security Interest) is limited
“to the extent” of those assessments for common expenses based upon the
association’s adopted periodic budget that would have become due in the 9 month
period immediately preceding an association’s institution of an action to enforce its
(General Statutory Lien (which is 9 months of regular assessments) and “to the extent
of” external repair costs pursuant to NRS §116.310312,

The base assessment figure used in the calculation of the Super Priority Lien is the
unit’s un-accelerated, monthly assessment figure for association common expenses
which is wholly determined by the homeowners association’s “periodic budget,” as
adopted by the association, and not determined by any other document or statute,
Thus, the phrase contained in NRS §116.3116(2) which states, “... to the extent of the
assessments for common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become due inthe absence
of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien...” means a maximum figure equaling 9 times the association’s
regular, monthly (not annual) assessments. [f assessments are paid quarterly, then 3
quarters of assessments (i.e., 9 months) would equal the Super Priority Lien, plus
external repair costs pursuant to NRS §116.310312.

The words “to the extent of” contained in NRS §116.3116(2) mean “no more than,”
which clearly indicates a maximum figure or a cap on the Super Priority Lien which

cannot be exceeded,
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8. Thus, while assessments, penalties, fees, charges, late charges, fines and interest may
be included within the Super Priority Lien, in no event can the total amount of the
Super Priority Lien exceed an amount equaling 9 times the homeowners’
association’s regular monthly assessment amount to unit owners for common
expenses based on the periodic budget which would have become due immediately
preceding the association’s institution of an action to enforce the lien, plus external
repair costs pursuant to NRS 116.310312.

9. Further, if regulations adopted by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of priority for the
lien (i.e., shorter than 9 months of regular assessments,) the shorter period shall be
used in the calculation of the Super Priority Lien, except that notwithstanding the
provisions of the regulations, that shorter period used in the calculation of the Super

Priority Lien must not be less than the 6 months immediately preceding institution
Ly N

of an action to enforcc the lien. _ :
et 7 purihfion 9" 0 gefond 10/ resten
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Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.

or-as-used TTINRS §T15.3116(2) does not mean the filing of avomplaint-with——
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Nevada Bar No. 9178

ADAMS LAW GROUP, LTD.
£330 W. Sahara Ave., Suite 290
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
Jjames@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

PUQOY K. PREMSRIRUT, ESQ., INC,
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702; 384-5563

{702)-385-1752 Fax
ppremsrirut@brownlawlv.com
Attorneys for Plaintiff

Approved:
Lip7 APproveD

Eric Hinckley, Esq.

Alverson Taylor Mortensen and Sanders
7401 W, Charleston Blvd.

Las Vegas, NV 89117-1401

Office: 702.384.7000

Fax: 702.385.7000
Ehincklevi@AlversonTaylor.com
Attomey for Defendant
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ADAMS LAW GROUP, L'TD. CLERK OF THE COURT
FTAMES R. ADAMS, ESQ.

Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.

Nevada Bar No. 9178

8010 W, Sahara Ave. Suite 260

Las Vegas, Nevada 89117

(702) 838-7200

(702) B38-3636 Fax

jamesizadamslawnevacda.com

assly@sadamslawnevada.com
Attorneys for Plainti[T

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No, 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5363

(702)-385-1732 Fax
ppremsrirutiebrownlawlv.com
Atlorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

[KON HOLDINGS, LLC, a Nevada limited liability | 25¢ No: A-11-647850-C
company, Dept: No. 13

Plaintiff,
VS, ORDER
HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Delendant.

This matter came betfore the Court on March 7, 2012, in chambers, upon the Defendant’s
Motion for Claritication or, in the Alternative, for Reconsideration of Order Granting Summary
Judgment on Claim of Declaratory Relief. James R. Adams, Esq., of Adams Law Group, I.td.. and
Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut, Fsq., Inc., filed briefs on behalf of the Plaintiff.
Kurl Bonds, Esq., of Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Fsq.. of Holland
and Hart filed bricfs on behalf of the Defendant. The 1onorable Court, having read the briels on file

and for good cause appearing hereby orders:
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Pursuant to EDCR 2.23(c), Defendant’s Motion for Clarification or, in the Alternative, for
Reconsideration of Order Granting Summary Judgment on Claim of Declaratory Relief 1s denied
without hearing.

Further, the hearing on Defendant’s Motion for Clarification or, in the Alternative, for
Reconsideration of Order Granting Summary Judgment on Claim of Declaratory Relief shall be

removed from the motion calendar currently set fér March 12, 2(}1 2.

i

IT IS SO ORDERED. -/ / /
N C A \_/’7 q}_‘
f T‘U

DISTRICT COUR DGE " Date

JAMIS RTADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave., Sulie 26{
l.as Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james(@adamslawnevada.com
assty(@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC,
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Iloor

Las Vegas, NV 89101

{702) 384-5563

{702)-385-1752 Fax
m)lemsl1ruL@brownlawl\f.com
Attorneys [or Plaintiff

Approved:

S #eemg,
KURT BONDS, ESQ.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.
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Attorrsy for’Pefendant
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Las Vegas, NV 89117-1401
Oftice: 702.384.7000

I'ax: 702.385-7000
FhincklevieoAtversonTavlor.com

PATRICK I/RE

LY, ESQ.
T16Hand &-Hart

9535 Hillwood Dr.. Second Floor

Las Vegas, NV 89134
Fax: 702-669-4650
Attorney for Defendant
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ADAMS LAW GROUP, LTD. CLERK OF THE COURT
JAMES R. ADAMS, ESQ.

Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.

Nevada Bar No. 9178

8010 W Sahara Avenue Suite 260

Las Vegas, Nevada 89117

(702) 838-7200

(702) 838-3636 Fax

james(@adamslawgroup.com
assly(@adamslawgroup.com

Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax
ppremsriruti@brownlawlv.com
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
IKON HOLDINGS, LLC, )
a Nevada limited liability company, )
) Case No. A-11-647850-C
) Dept No. 13
Plaintift, )
V. ) NOTICE OF ENTRY ORDER
)
HORIZONS AT SEVEN HILLS )
HOMEGWNERS ASSOCIATION, )
and DOES 1 through 10 and ROE )
ENTITIES 1 through 10 inclusive, )
)
Defendant. )
)

PLEASE TAKE NOTICE that on the 16th day of March 2012, the attached

/ / /
/ / /
/ / /
/ / /




ADAMS LAW GROUY, LTD.
8010 W. SAHARA AVENUE, SUITE 260

LAS VEGAS, NEVADA 89117

TELEPHONE (702} 838-7200

FACSIMILE (702) 838-3636
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Notice of Entry of Order to was entered in the above referenced matter.

C—A‘DKMS LAW GROUP, LTD

JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

2010 W Sahara Ave. Ste. 260
Las Vegas, NV 89117

Dated this o?_@ day of March, 2012.
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that | am an employee of the Adams Law Group, Ltd.,
and that on this date, I served the following NOTICE OF ENTRY OF ORDER upon all parties
to this action by:

Placing an original or true copy thereof in a sealed enveloped place for collection and
X mailing in the United States Mail, at L.as Vegas, Nevada, postage paid, following the
ordinary business practices;

Hand Delivery

Facsimile

Overnight Delivery

Certified Mail, Return Receipt Requested.

addressed as follows:

Eric Hinckley, Esq.
Alverson Taylor

Mortensen and Sanders
7401 W Charleston Blvd.
Las Vegas, NV 8§9117-1401

Dated thgi day of March 2012.

An employee of Adams Law Group, Ltd.
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ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 3178

8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
(702) 838-7200

(702) 838-3636 Fax
james(@adamslawnevada.com
assty(wadamstawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

{702)-385-1752 Fax
ppremsrirutidbrownlawl|v.com
Attomeys for Plainuifl

CLERK OF THE COURT

DISTRICT COURT
CEARK COUNTY, NEVADA

IKON HOLDINGS, LLC. a Nevada limited Hability | -05¢ No: A-11-647850-
company, Dept: No. 13

Plaintiff,
Vs,

ORDER

HORIZONS AT SEVEN HILLS HOMEOWNLERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court on March 7, 2012, in chambers, upon the Defendant’s
Motion for Clarification or, in the Alternative, for Reconsideration of Order Granting Sumomary
Judgment on Claim of Declaratory Relief, James R. Adams, Esq.. of Adams Law Group, Ltd., and
Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., filed briefs on behalf of the Plaintiff.
Kurt Bonds, Esq., of Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Esq., of Holland

and Hart filed briefs on behalf of the Defendant. The Honorable Court, having read the briefs on file

and for good cause appearing hereby orders:
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ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
(702) 838-7200

(702) B3R-3636 Fax
jamesi@adamslawnevada.com
assly(@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 83101

(702) 384-5363

(702)-385-1752 Fax
ppremsrirutbrownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

KON HOLDINGS, LLC, a Nevada limited liability | 2°¢ Vo7 A-11-647830-C
company, Dept: No. 13

Plaintiff,

VS, ORDER
HORIZONS AT SEVEN HILLS HOMEOWNERS

ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court on March 7, 2012, in chambers, upon the Defendant’s
Motion for Clarification or, in the Alternative, for Reconsideration of Order Granting Summary
Judgment on Claim of Declaratory Relief. James R. Adams, Esq., of Adams Law Group, Ltd., and
Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., filed briefs on behalf of the Plaintiff.
Kurt Bonds, Esq., of Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Esqg., of Holland

and Hart filed briefs on behalf of the Defendant. The Honorable Court, having read the briefs on file

and for good cause appearing hereby orders:
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Pursuant to EDCR 2.23(c), Defendant’s Motion for Clarification or, in the Altemative, for
Reconsideration of Order Granting Summary Judgment on Claim of Declaratory Relief 1s denied
without hearing.

Further, the hearing on Defendant’s Motion for Clarification or, in the Alternative, for
Reconsideration of Order Granting Summary Judgment on Claim of Declaratory Relief shall be
removed from the motion calendar currently set fér March 12, 2012,

IT IS SO ORDERED.

Lo "

DISTRICT COUR ' P

A . , ES
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, LTD.
8010 W, Sahara Ave., Suite 260
Las Vegas, Nevada 89117
Tel: 702-838-7200
Fax: 702-838-3600
james(@adamslawnevada.com
assly(@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esqg.
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Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260

Las Vegas, Nevada 89117

(702) 838-7200

(702) 83R-3636 Fax

james(@adamslawnevada.com

assly(@adamslawnevada.com

Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.
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Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA
IKON HOLDINGS, LLC, a Nevada limited liability | S2%¢ No: A-11-647850-B
company, Dept: No. 13
Plaintiff,
VS.

ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came betore the Court on 7/12/2012, in chambers, on Defendant s Motion For
Reconsideration Of Order Granting Summary Judgment On Claim Of Declaratory Relief. The
Court, having reviewed the briefs and papers in this matter, for good cause hereby orders, adjudges
and decrees:

That for the reasons particularly stated in Plaintiff's Opposition to Motion to
Reconsideration, and pursuant to EDCR 2.23{c), the Court DENIES Defendant s Motion For
Reconsideration Of Order Granting Summary Judgment On Claim Of Declaratory Relief, without

oral argument.
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The Court further ORDERS such moti removed from its Civil Law and Motion Calendar
of July 16, 2012.

IT IS SO ORDERED. ,’
- /Z/ 71 ,)?jl T
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DISTRICT COURT
CLARK COUNTY, NEVADA
IKON HOLDINGS, LLC, )
a Nevada limited liability company, )
) Case No. A-11-647850-C
) DeptNo. 13
Plaintiff, )
VS, ) NOTICE OF ENTRY ORDER
)
HORIZONS AT SEVEN HILLS )
HOMEOWNERS ASSOCIATION, )
and DOES 1 through 10 and ROE )
ENTITIES 1 through 10 inclusive, )
)
Defendant. )
)
PLEASE TAKE NOTICE that on the 24th day of July 2012, the attached
/ / /
/ / /
/ / /
/ / /
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Notice of Entry of Order to was entered in the above referenced matter.

Dated this 2 Eday of July, 2012.

S LAW GROUP, LTD
“JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
8010 W Sahara Ave. Ste. 260
Las Vegas, NV 83117
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), [ certify that I am an employee of the Adams Law Group, Ltd.,
and that on this date, I served the following NOTICE OF ENTRY OF ORDER upon all parties

to this action by:

Placing an original or true copy thereof in a sealed enveloped place for collection and
X mailing in the United States Mail, at Las Vegas, Nevada, postage paid, following the
ordinary business practices;

Hand Delivery

Facsimile

Overnight Delivery

Certified Mail, Return Receipt Requested.

addressed as follows:

Kurk Bonds, Esq.

Alverson Taylor

Mortensen and Sanders
7401 W Charleston Blvd,
Las Vegas, NV 89117-1401

Dated the 2~ /"day of July 2012.

o Ot
An employee of Adams Law Group, Ltd.
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada iimited liability
company,

Plaintiff,
V8.,

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 14 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

Case No: A-11-647850-B
Dept: No. 13

ORDER

This matter came before the Court on 7/12/2012, in chambers, on Defendant s Motion For

Reconsideration Of Order Granting Suvmmary Judgment On Claim Of Declaratory Relief. The

Court, having reviewed the briefs and papers in this matier, for good cause hereby orders, adjudges

and decrees:

That for the reasons particularly stated in Plaintiff's Opposition to Motion to

Reconsideration, and pursuant to EDCR 2.23{c), the Court DENIES Defendant s Motion For

Reconsideration Of Order Granting Summary Judgment On Claim Of Declaratory Relief, without

oral argument.
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ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
(702) 838-7200

(702) 838-3636 Fax
james{gadamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC,
Puoy K. Premsrirut, Fsq.

Nevada Bar No. 7141

520 8. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax
ppremsrirut@brownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited liability | <25¢ No: A-11-647850-B
Plaintiff,

V8- ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court on 7/12/2012, in chambers, on Defendant s Motion For
h Reconsideration Of Order Granting Summary Judgment On Claim Of Declaratory Relief. The

Court, having reviewed the briefs and papers in this matter, for good cause hereby orders, adjudges

and decrees:

That for the reasons particularly stated in Plaintiff’s Opposition to Motion to
| Reconsideration, and pursuant to EDCR 2.23(c), the Court DENIES Defendant s Motion For
Reconsideration Of Order Granting Summary Judgment On Claim Of Declaratory Relief, without

oral argument.
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The Court further ORDERS such mo_f[/' n removed from its Civil Law and Motion Calendar

of July 16, 2012.
IT IS SO ORDERED.

S R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, LTD.
8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james(@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintift
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DISTRICT COURT JUDGE Date
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PUOY K. PREMSRIRUT, ESQ., INC.

Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor
Las Vegas, NV 89101

(702) 384-5563
(702)-385-1752 Fax
ppremsrirutibrownlawlv.com
Attorneys for Plaintiff
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ADAMS LAW GROUP, LTD.

JAMES R. ADAMS, ESQ. ‘ CLERK OF THE COURT
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260
las Vegas, Nevada 89117
(702) 838-7200 ‘

(702) 838-3636 Fax
james@adamslawnevada.com
assly(@adamslawnevada.com
Attorneys for Plaintiff

FUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2" Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 I'ax
ppremsrirutghrownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

J:K_(_)N_ HOTDINGS, LLC, a Nevada limited liability Cuse No: A-11-647850-C

compary,

Dept: No. 13
Plaintift,

vs.

HORIZONS AT SEVEN HILLS HOMEOWNERS FINAL JUDGMENT
ASSOCIATION, and DOES 1 through 10 and ROE
ENTILTIES 1 through 10 inclusive,

Defendant.

This matter came before the Court for trial on March 12, 2013 at 9:00 am. James R.
Adams, [sq., of Adams Law Group, Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut,
Esq., Inc., appeared on behall of the Plamtiff. Tric Hinckley, Isq., and Kurt Bonds, Esq., of
Alverson, Taylor, Mortensen & Sanders, and Patrick Reilly, Esq., of Holland &Hart, LLP appeared
on behalf of the Defendant. The Honorable Court, having considered the matter, for good causc

appearing hereby enters judgment and finds as follows:

FCRWVED
MAR 27 W03
s COURT DEPT# 13
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WHEREAS, Plaintiff purchased certain real estate in a common interest community as an.

mvestment property at the nonjudicial foreclosure auction of the property’s first trust deed holder,

and

WHEREAS, the primary issue in this case was what was the amount of Defendant’s “super
priority” lien against Plaintifl"s property which survived the foreclosure of the property’s first trust
deed holder pursuant to WNRS 116.3116(2} and Delendant’s covenants, conditions and restrictions
(“CC&RS™); and

WHIERIEAS, it was the position of Plamntiff that the amrount of such Hen which survived the
foreclosure of the property’s first trust deed holder did not exceed a figure cqualing 6 months of
Delendant’s monthly assessmenls based upon its periodic budget and as provided in Section 7.8 and
7.9 of Defendant’s CC&RS; and

WHEREAS, it was the also the position of Plaintiff that regardless of the CC&RS, the
amount of Defendant’s lien that survived the foreclosurc of the property’s first trust deed holder did
not exceed a figure equaling 9 months of Defendant’s monthly assessments based upon its periodic
budget as provided in NRS 116.3116(2); and

WHEREAS, 1t was the position of the Defendant that the amount of Dcfendant's licn that

e Dl e et YEC ok, o The R in g
6 or 9 months of assessmentsy’ Foried : “.1 o c{-/uj i¢ defined with Y"%ar‘f 4 e W"f‘“’“’ el

i vy -m(} C—L)(flﬂg’ N b Bt gen 3 t‘f’$ }m
WHEREAS, the Court has a?e?tdgf eteﬂm eé findings nmacﬁjgﬁ ‘cdnichistons oﬁ?m%é f

survived the foreclosure of the %eﬁy 8 {irst trust deed holder was not limited to a figure equaling

a result of 3 prior summary judgment orders entered by the Court which are attached hereto and
incorporated and restated herein (Ex. 1, “1/19/2012 Order™) (Ex. 2, “4/16/2012 Order”™) (EX. 3,
“7/20/2012 Order™); and

WHEREASR, it has been stipulated by all counsel that $1,140.00 (a figure equalting 6 months
of’ assessments) has been tendered by Plaintiff and received by Defendant as that is the amount
Plamtift alleges was due and owning under provisions contained in Defendant’s CC&RS, said

amount being in conformance with this Court’s 7/20/2012 Order (the “Payment”); and
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WHERFEAS, Detendant has siipulated! to record a “Release of Notice of Delinquent
Assessment Lien™ which now renders moot Plaintitt"s sole remaining cause of action for injunctive
relief;

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as
[ollows:

All claims and issues in this matter have now been fully adjudicated as evidenced by the
above findings, and by the findings and conclusions contained in the 1/19/2012 Order, Lhe
4/16/2012 Order and the 7/20/2012 Order, and by the Payment, said amount being in conformance
with this Court’s 7/20/2012 Order. Tinal judgment is hereby entered in this matter pursuant to the

findings stated above, and pursuant to the findings of fact and conclusions of Jaw contained in the

1/19/2012 Order, the 4/16/2012 Order and the 7/20/5012 Order which are hereby incorporated and

restated herein.

IT IS SO ADJUDGED. (_ . /Z /% / / /j

[BIR TR RI("/! COUR (v yj(rh /I)ate

Subfmttcd by /

,»* e r‘}f :
JAMES K. ADAMS, ESQ.
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
ADAMS LAW GROUP, L'TD.
R010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117
Tel: 702-838-7200
Fax: 702-838-3600
james@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintift

'Defendant stipulated to record the “Release of Notice of Delinquent Assessment Lien”
solely to eliminate the need for this Court to issue a permanent injunction. Defendant advised at
tnal that it Tully intends Lo appeal this Courl’s summary judgment orders upon the entry of this
final judgment. Accordingly, its recordation of said Relcase docs not constitute any kind of
waiver of its substantive arguments for appellate purposes.

3
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Approved:

Not Approved
Kwrt Bonds, Esq.
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7401 W. Charleston Blvd.
Las Vegas, NV 89117-1401
Office: 702.384.7000
Fax: 702.385.7000
Kbondst@AlversonTaylor.com
Attorneys for Defendant

Approved.

Not Approved
Patrick Reilly, Hsq.
ITolland & ITart LLI
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
www.hollandhart.com
Tclephone (702) 222-2542
Facsimile (702) 669-4650
Attorneys for Defendant
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Attorneys for Plaintifl

Electronically Filed
01/19/2012 03:08;18 PM

o

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited liability
company,

Plaintiff,
Vs,

HORIZONS AT SEVEN HILLS HOMEQOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclustve,

Defendant.

Case No: A-11-647850-C
Dept: No. 13

ORDER

This matter came before the Court on December 12, 2011 at 9:00 a.m., upon the Plaintiff’s

Motion for Summary Judgment on Claim of Declaratory Relief and Defendant’s Counter Motion for

Summary Judgment ot Claim of Declaratory Relief. Jumes R. Adams, Esq., of Adams Law Group,

Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsnirut, Esq., Inc., appeared on behalf of the

Plaintiff. Eric Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on behalf of the

Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and

for good cause appearing hereby rules:
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WIEREAS, the Court has determined that a justiciable controversy cxists in this matter as
Plaintiff has asserted a claim of right under NRS §116.3116 (the “Super Priority Lien” statuite)
against Defendant and Defendant has an interest in contesting said claim, the prescnt controversy
iz between persons or entities whose interests are adverse, both parties seeking declaratory relief
have a legal interest in the controversy (i.e., a legally protectible interest), and the issue involved in
the controversy {(the meaning of NRS 116.3116) is ripe for judicial determination as between the
parties. Kress v. Corey 63 Nev, 1, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.3116 (inctuding whether
Defendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WHEREAS Plaintiff has a legal interest in the controversy as it was Plaintiff’s money which
had been demanded by Defendant and it was Plaintiff’s property that had been the subject of a
homeowners’ association statutory lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for determination in this case as the present controversy is real, it exists now, and it affects the
parties hereto; and

WIHEREAS, therefore, the Court finds that issulng a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise 10 the present proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are partics whose rights,
status or other legal relations are atfected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS §116.3116 and
obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, the Court is persuaded that Plaintiff's position is comrect relative to the
components of the Super Priority Lien (exterior repair costs and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiff's position
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concerning the need for a civil action to trigger a homeowners’ association’s entitlement to the Super

Priority Lien.

THE COURT, THEREFORE, DECLARES, ORDERS, ADIUDGES AND DECRLEES as

follows:

1.

Plaintiff’s Motion for Partial Summary Judgment on Declaratory Relief is granted in
part and Defendant’s Motion for Summary Judgment on Deelaratory Reliefis granted
in part.

NRS §116.3116 is a statute which creates for the benefit of Nevada homeowners’
associations a general statutory lien against a homeowner’s unit for (a) any
consiruction penally that is imposed against the unit's owner pursuant to NRS
§116.3103085, (h) any assessment levied against that unit, and (¢) any fines imposed
against the unit's owner from the time the construction penally, asscssment or fine
becomes due (the “General Statutory Lien”). The homeowners’ associations’
General Statutory Lien is noticed and perfected by the recording of the associations’
declaration and, pursnant to NRS §116.3116(4), no further recordation of any claim
of lien for assessment is required.

Pursuant to NRS §116.3116(2), the homeowners’ association’s General Statutory
Lien is junior lo a [irst securily interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent (*First Security Interest™)
except for a portion of the homeowners’ association’s General Statutory Lien which
remains supetior to the First Security Interest (the “Super Priority Lien™).

Unless an association’s declaration otherwise provides, any penalties, fees, charges,
late charges, fines and interest charged pursuant to NRS 116.3102(1)() to (),
inclusive, are enforceable in the same manner as assessments are enforceable under
NRS §116.3116. Thus, while such penalties, lees, charges, late charges, fines and

interest are not actual “assessments,” they may be enforced in the same manner as
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assessmenis are enforced, i.c., by inclusion in the association’s General Statutory
Lien against the vnit,

[lomeowners’ associations, therefore, have a Super Priority Lien which has prdority
over the First Security Interest on a homeowners’ unit. However, the Super Priority
Lien amount is not without limits and NRS §116.3116 is clear that the amount of the
Super Priority Lien (which is that portion of a homeowners’ associations’ General
Statutory Lien which retaing priority status over the First Security Interest) is limited
“to the extent” of those asscssments for common cxpenscs based upon the
association’s adopted periodic budget that would have become due in the 9 month
period inumediately preceding an association’s institution of an action to enforce its
General Statutory Lien (which is 9 months of regular assessments} and “to the extent
of” external repair costs pursuant to NRS §116.310312,

The base assessment figure used in the calculation of the Super Priority Lien is the
unit’s un-accelerated, monthly assessment figure for association common expenses
which is wholly determined by the homeowners association’s “periodic budget,” as
adopted by the association, and not determined by any other document or statute,
Thus, the phrase contained inNRS §116.3116(2) which states, “... to the extent of the
assessments for common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become duc inthe absence
of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien,..” means a maximum figure equaling 9 times the association’s
regular, monthly (not annual) assessments. 1f assessments are paid quarterly, then 3
quarters of assessments (i.e., 9 months) would equal the Super Priority Lien, plus
external repair costs pursuant to NRS §116.310312,

The words “to the extent of” contained in NRS §116.3116(2) mean “no more than,”
which clearly indicates a maximuom figure or a cap on the Super Priority Lien which

cannotl be exceeded.
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IT IS SO ORDERED. 7 .

Nemda Bar No. 6874
ASBSLY SAYYAR, ESQ.

Thus, while assessments, penalties, fees, charges, late charges, fines and interest may
be included within the Super Priority Lien, in no cvent can the total amount of the
Super Priority Lien exceed an amount equaling 9 times the homeowners’
association’s regular monthly asscssment amount to unit owners for common
expenses based on the periodic budget which would have become due immediately
preceding the associalion’s institution of an action to enforce the licn, plus external
repair costs pursuant to NRS 116.310312.

Further, if regulations adopled by the Federal Ilome Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of priority for the
lien (i.e., shotter than 9 months of regular assessments,) the shorter period shall be
used in the calculation of the Super Priority Lien, except that notwithstanding the
provisions of the rcgulations, that shorter period used in the calculation of the Super
Priority Lien must not be iess than the 6 months immediately preceding institution

e
of an action to enforce the licn.
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Nevada Bar No. 9178

ADAMS LAW GROQUP, LTD.
8330 W. Sahara Ave., Suite 290
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
james@adamslawnevada.com
assly(@adamslawnevada.com

x

Attorneys for Plaintiff

PUOY K, PREMSRIRUT, ESQ., INC,
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 8. Fourth Street, 2™ Floor

Las Vegas, NV 89101

702) 384-5563

E702%—385r1 752 Fax
ppremsrirut@brownlawly.com
Attorneys for Plaintiff

Approved:
L7 APFrsve

Eric Hinckley, Esq.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Office: 702.384.7000

Fax: 702.385.7000
EhincklevidAlversonlaylor.com

Attorney for Defendant
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Kurt R. Bonds, Eaq.

Nevada Bar No. 6228

Eric W. Hinckley, Esq.

Nevada Bar No. 12398
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& SANDERS

7401 W, Charleston Boulevard

Las Vegas, NV 82117

(702) 384-7000

Patrick I. Reilly, Esq.

Nevada Bar No. 6103

Nicole E. Lovelock, Esq,

Nevada Bar No. 1187

TTOLLAND & HART LLe

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650
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Attorneys for Defendants Horizons At Seven Hills

Homeowners Association
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A b

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

[KON HOLDINGS, LLC, a Nevada limited
lability company,

Flaintiff,
V8.
HORIZONS AT SEVEN HILLS
HOMEOWNERS ASSOCIATION; and DOES

1 through 10; and ROE ENTITIES 1 through
10 inclusive,

Detfendants.

|

Cage No. : A-11-647850-B
Dept. No.: X1H

ORDER DENYING PLAINTIFF’S
MOTION FOR SUMMARY JUDGMENT

ORDER GRANTING DEFENDANT'S
COUNTERMOTION TFOR SUMMARY
JUDGMENT

Hearing Date: March 12, 2012

Tearing Time: 9:00 aan.

This matter came before the Court on March 12, 2312, for hearing on Plaintiff"s Motion

for Summary Judgment and on Defendant’s Countermotion for Summary Judgment, James R.

Adams, Esq. of the Adams Law Group and Puoy Premsrirut, Esqg. of the law firm of Brown,

Brown & Premsrirut appeared on behalf of Plaintiff Ikon Holdings, LLC (“Ikon™). Patrick J.
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Reilly, Esq. of the law (irm of Holland & Hart LLP and Eric W. Hinckley, Esqg. of the law firm
of Alverson, Taylor, Mortensen, and Sanders appeared on behalf of Defendant Horizons al Seven
Hills Homcowners Association (“Horizons™). After carcfully considering the briefs and
argarnents of counsel, this Court makes the following findings of fact and conclusions of taw:
I.
FINDINGS OF FACT

1. On or around June 28, 2010, Scott L.udwig purchased certain real property located
at 950 Seven Hills Dnive, Suite 1411, Henderson, Nevada 89052 (the “Property™) at a foreclosure
sale conducted by the holder of a first deed of trust against the Property.

2. The Property is located within Horizons.

3. Horizons had previously recorded a Notice of Delinquent Assessment Lien on
June 17, 2009 and a Notice of Default and Election to Sell Under Bomeowners Association Lien
on August 4, 2009, Both of these recordings cccurred prior to the loreclosure sale, in the amount
of $4,289.50, with the amount of the lien to increase until the amount became current,

4. Shortly after the foreclosure sale, on July 14, 2010, Mr, Ludwig transferred title
of the Property to Tkon. .

5. On or around September 30, 20110, Horizons recorded another Notice of
Delinquent Assessment Lien {“Lien”) against the Property.

6. Ikon disputed and did not pay any of the amounts demanded by Horizons.

7. Ikon did not begin making payments to Horizons until May 2011 when it began
making regular monthly assessments to the Property.

3. Tt is undisputed that, as of the date of the hearing, Ikon had not paid any amount
owed,

Ii.
CONCLUSIONS OF LAW

‘I'he Nevada Rules of Civil Procedure provide, in pertinent part, as follows:

A party against whom a c¢laim . . . is sought may, at any
time, move with or without supporting affidavits for a
summary judgment in the party's favor as to ail or any pari
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] thereof . . . the judgment sought shall be rendered forthwith
if the pleadings, depositions, answers to interrogatories, and

2 admussions on file, together with the affidavits, if any, show
that there is no gemune issue as to any material fact and
3 that the moving parly is entitled to a judgment as a matter
of law,
4
5 || NRCP 56. Summary judgment must be granted “if the pleadings, depositions, answers {o
6 | interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
7 | genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
& tof law.” NRCP 56(c). In Waed v. Safeway, Inc., 121 Nev. 724, 731, 121, P34 1026, 1031
9 || (2005}, the Nevada Supreme Court embraced the summary judgment standard set forth in sentinal
10 {| United States Supreme Court cases such as Anderson v. Liberty Lobby, Inc., 477 1).8, 242

11 | (1986), Celotex Corp. v. Catverr, 477 U.8. 317 (1986), and Marsushita Elec. Indus. Co. v. Zenith
12 || Radio Corp., 475 U.S. 574 (1986). Under this standard, summary judgment is designed to secure
13 i the just, speedy, and inexpensive delermination of every aciton where appropriate.  Celotex, 477
14 U8, at 327,

15 Once the moving party demonstrates the abscnce of a genuine issue of material fact, the

Hart LLP

16 || nonmoving party must show the existence of a genuine issue of material fact to avoid summary

17 ljudgment. Cuzze v. Univ. & Cwfy, Cofl. Sys. of Nev., 123 Nev, 508, 172 P.3d 131, 134 (2007).

Helland &
9535 Hillwood Drtve, $2cond Floor

Las Vegas, Nevada 83134
Phone: (702) 663-4600 + Fax: {702) 6694630

18 || Nevada law no longer allows the nonmoving party to merely raise the “slightest doubt” about the
19 [ facts. Woeod, |2] Nev. at 731, 121 P.3d at 1031, Thus, the nonmoving party cannot merely
20 I “build a case on the gossamer threads of whimsy, speculation, and conjecture.” Id. at 732, 121
21 §P.3d at 1031 (quotation omitled}. The nonmoving parly must present genuine issucs of material
22 || fact to avoid summary judgment. T, 121 P.3d at 1031,

23 In the instant case, Plaintiff’s causes of action beyoud those for Declaratory Relicl and
24 f Injunctive Relicf are not sustainable under the undisputed factual scenario involved in this casc.
25 || It is undisputed that Plaintiff did not pay any of the SPL amount demanded and licned by
26 H Horizons, even the amounts it concedes it owes. As a result, Plaintiff has not suffered or incurred
27 [|any damages that could be recovered under the First, Second, Third, Fourth and Fifth Causes of
28 HAction pleaded in Plaintiff’s Complaint. In sum, this is not a case seeking attorney’s fees and

Page 3 of 4
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| {f costs for a slander of title. See Horgan v. Felton, 123 Nev. 577, 583-86, 170 P.3d 982 (2007).

2 I Purther, the Court does not consider that the theories pleaded by Plaintiff have been shown to
3 finvolve genuine issues of mnaterial fact as to damages that are otherwise recoverable under those
4 { causes of aclion.

5 * * *

6 Accordingly, this Court hereby DENIES Plaintiff’s Motion for Summary Judgment and
7 | GRANTS Defendant’s Countermotion for Summary Judgment in its entirety. This Order is
8 || without prejudice to Plaintiff’s effort to seek aftormey’s fees and costs based upon whatever
9 || statutory or contractual premiise that may or may not be applicable.
10 1118 SO ORDERED.
11 ADATEDtMsif!}g;qumﬂ,ﬁnz. /?

12 S }7 A

2 LY — waniaamm
- ‘?f DISTRICT COURT TADGE
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w2 18 || Pamick J. Reilly, Fsg
Y Nicole E. Lovelock{ Esq.
£ 19 || HOLLAND & HART wip
[~ ¥

9555 Hillwood Drive, Sccond Tloor
20 || Las Vegas, Nevada 89134

21 | Arrorneys for Defendants Horizons At Seven Hills
Homeowners Association

22
23
24
25
26
27

28
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ADAMS LAW GROUP, LTD. % }

JAMES R. ADAMS, ESQQ. CLERK OF THE COURT
Nevada Bar No, 6874

ASSLY SAYYAR, E8Q.
Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260
Las Vegas, Nevada 89117
(702) 838-7200

{702) 838-3636 Fax
james{diadamslawnevada com
assly(@adamslawnevada.com
Attomeys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premstirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702}-385-1752 Fax

ppremsrirut@brownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
IKON HOLDINGS, LLC, & Nevada limited liability | c25¢ No: A-11-647850-C
company, Dept: No. 13
Maintiff,
Vs ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

THIS MATTER having come before the Court on June 11, 2012, for hearing on Plaintiff's
Motion for Summaty Judgment on Declaratory Relief and on Defendant's Counter-Motion for
Summary Judgment. James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy ¥. Premsrirut,
Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the Plaintiff. Eric Hinckley, Esq., of
Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Esq., of Holland & Hart appeared on
behalf of the Defendant. The Court, having considered the papers submitted in connection with such
item(s) and heard the arguments made on behalf of the parties and then taken the matter under

advisement for further considcration, and for good cause appearing hereby rules:
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ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ).
Nevada Bar No, 9178

3010 W, Sahara Ave. Suite 260
Las Vegas, Nevada 80117
(702) 838-7200

(702) 8383636 Fax
james(adamslawnevada.com
assly@adarnslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirat, Esq.

Nevada Bar No. 7141

520 8. Fourth Street, 2™ Floor

I.as Vegas, NV 89101

(702) 384-55G3

(702)-385-1752 Fax
ppremsrirutiabrownlawlv.com
Attomeys for Plaintiff

DISTRICT COURT
CLARK COLUNTY, NEVADA

company,

Plaintifl]
V8.

ENTITIES 1 through 10 inclusive,

Detendant.

TKON HOLDINGS, LLC, a Nevada limited liability

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES | through 10 and ROE

Case No: A-11-047850-C
Dept: No. 13

ORDER

THIS MATTER having come before the Court on June 11, 2012, for hearing on Plaintiff's
Motion for Summary Judgment on Decclaratory Relicf and on Defendant's Counter-Motion for
Summary Judgment. James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy K. Premsrirut,
Esq., of Puoy K. Premsrirul, Esq., Inc., appeared on behalf of the Plainiiff. Hric Hinckley, Esq., of
Alverson, Taylor, Mortensen & Sanders and Patrick Reilly, Esq., of Holland & Iart appeared on
behalf ofthe Defendant. The Court, having considered the papers submitted in conneetion with such
item{s) and heard the arguments made on behalf of the parties and then taken the matter under

advisement tor further consideration, and for good cause appearing hereby rules:
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WIIBRTEAR, on 7/6/2005, Defendant, a Nevada homeowners’ association, recorded in the
Clark County, Nevada, Recorder’s Office, the Declaration of Covenants Conditions & Restrictions
and Reservations of Easements for Horizon at Seven Hills Homeowners Association { “CC&RS™);
and

WIIEREAS, on 6/28/2010, Scott M. Ludwig purchased APN 177-35-610-137 (the “Unit™)
at a foreclosure auction of the prior owner’s first mortgage lender (“6/28/2010 Foreclosure
Auction™); and

WHEREAS, the Unit is located with Defendant homeowners’ association; and

WHEREAS, on 7/14/2010, Scott M. Ludwig transferred the Unit by quit claim deed to
Plaintift (“Tkon Deed™); and

WHEREAS, on 9/30/2010 Defendant filed a Notice of Delinquent Assessment Lien against
Plaintiff and the Unit for $6,050.14 (“Nolice of Delinquent Assessment Lien™); and

WHEREAS, on 10/18/2010 Defendant sent Plaintiff a letter stating, “Per your request, the
current balance for the above property is $6,287.94.” (the “10/18/10 Collection Letter’); and

WHEREAS, pursuant lo the spreadsheet of fees and costs attached 1o the 10/18/10 Collection
Letter, Defendant’s monthly asscssments were $190.00; and

WHEREAS, the I;Init, being located within Defendant homeowners’ association, is subject
to NRS 116 (Common Interest Ownership Uniform Act) and the CC&RS; and

WIIERTAS, (he Court has deterrmined (hal 4 justiciable conlroversy exists i this malter as
Plaintiff has asserted a claim of right against Defendant under NRS §116.3116 and Sections 7.8 and
7.9 of the Defendant’s CC&RS and Defendant has an interest in contesting said claim, the present
conlroversy is belween persons or enfilies whose inleresls are adverse, bolh parlies secking
declaratory relicl have a legal interest in the conlroversy (i.c., a legally prolectible interest), and the
issue involved in the controversy (the meaning and application of NRS 116.3116 and of Sections 7.8
and 7.9 of the CC&RRS) is ripe for judicial determination as between the parties, Kress v. Corey 65

Nev. 1, 189 P.2d 352 (1945); and
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WITEREAS, Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different vicws regarding the meaning and applicability of Sections 7.8 and 7.9 of the CC&RS
in that Plaintiff maintains that Sections 7.8 and 7.9 of the CC&RS call for a limit on Defend ant’s
prioritized portion of its homeowners’ association lien on Plaintiff s {Tnit to the extent of an amount
equal to 6 months of assessments (i.e., “The lien of the assessments, including interest und costs,
shall be subordinate to the licn of any First Mortgage upon the Unit (cxcept to the extent of Annual
Assessments which would have become due in the absence of acceleration during the six (6) months
immediately preceding institution of an action to enforce the lieny”) and further maintains that
Sections 7.8 and 7.9 of the CC&RS do not violate the stalutory Hen himit as noled i NRS
116.3116(2) as the CC&RS call for a lesser amount for the prioritized portion of the licn than docs
NRS 116.3116(2). Conversely, Defendant maintains there are either two prioritized liens (one
contractual and one statulory) and/or that Sections 7.8 and 7.9 of Defendant’s CC&RS violate NRS
116.3116(2) in that Sections 7.8 and 7.9 call for a lesser smount for the prioritized portion of the lien
than does NRS 116.3116(2) and, therefore, the prioritized portion of Defendant’s lien must equal
the greater amount as noted in NRS 116.3116(2}; and

WHERLEAS, Plainti{Thas 4 legal interest in the controversy as it was Plaintiff’ s mmoney which
had been demanded by Dcefendant and it was Plaintiffs Unit that had been the subject of a
homeowners’ association assessment lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of Sections 7.8 and 7.9
of the CC&RS in comjunction with WRS §116.3116 iz ripe for deiennination in this case as the
present controversy is rcal, it cxists now, and it affccts the partics hercto; and

WIHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of Sections 7.8 and 7.9 of the CC&RS in conjunction with NRS
§116.3116 would terminate some of the uncertainty and conlroversy giving rse lo the present
procceding; and

WHEREAS, pursuant to NRS §30.040 Plaintift and Defendant are parties whose rights,

status or olher legal relations are afllected by Sections 7.8 and 7.9 of the CC&RS and they may,
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therefore, have determined by this Court any question of construction or validity arising under said
Sections and obtain a declaration of ripghts, status or other legal relations thereunder; and

WHEREAS, regarding priority of homeowner association agsessment liens, Section 7.8 and
7.9 of the CC&RS state the following:

Section 7.8 Mortgagee Protection. Notwithstanding all other
provisions hereof, no lien created under this Article 7, nor the
enforcement of any provision of this Declaration shall defeat or
render invalid the rights of the Benceficiary under any Recorded Fivst
Deed of Trust encumbering a Tnit, made m good faith and for value;
provided that after such Beneficiary or some other Person obtains title
to such Unit by judicial foreclosure, olther foreclosure, or exercise of
power of sale, such TInit shall remain subject to this Declaration and
the payment of all installments of assessments accruing subsequent
to the dale such Beneficiary or other Person obtains litle, subject to
the following. The lien of the assessments, including interest and
cosis, shall be subordinate to the licn of any First Morteage upon
the Unit{exceptto the extent of Annnal Assessments which wonld
have becomg due in the absence of acecleration during the six (6)
months immediately preceding institution of an action to enforce
the lien). The release or discharge of any lien for unpaid assessments
by reason of the foreclosure or exercise of power of sale by the First
Mortgagee shall notrelieve the prior Owner of his personal obligation
for the payment of such unpaid assessments.

Section 7.9 Priority of Assessment Lien. Recording of the
Declaration constitutes Record notice and perfection of a lien for
assessments. A lien for assessments, including interest, costs. and
attorneys' fees, as provided for herein, shall be prior to all other
liens and encumbrances on a Unit, excepl [or: (a) liens and
encumbrances Recorded before the Declaration was Recorded; (b a
first Morteage Recorded before the delinquency of the
assessment sought to be enforced (except to the extent of Annual
Assessments which would have become due in the absence of
acceleration duringe the six (6) months immediately preceding
institation of an action io enforce the lien), and (¢} liens [or real
estate taxes and other governmental charges, and is otherwise subject
to NRS § 116.3116. The sale or transfer of any Unit shall not allect
an assessment lien. However, subject to foregoing provision of this
Section 7.9, the sale or transfer of any Unit pursuant to judicial or
non-judicial foreelosure of a First Murtgage shall extingush the lien
of such assessment as to pavments which hecame due prior to such
sale or transfer. No sale or transfer shall relieve such Unit from lien
rights for any assessmments which thereafter become due. Where the
Beneficiary of a First Mortgape of Record or other purchaser of
a Unit obtains title pursuant to_a judicial or nonjudicial
foreclosure or "deed in lieu thereof,” the Person who obtains title
and his or her successors and assigns shall not be liable for the
share of the Common Expenses or assessments by the Association
chargeable to such Unit which became due prior to the




acquisition of title to such Unit by such Person {(except to the
extent of Annual Assessments which would have become due in
the absence of acceleration during the six (6) months immediately
preceding institution of an action o enforce the lien). Such
unpaid share of Common Expenses and assessments shall
deemed to become expenses colleetible from all of the Units,
including the Unit belonging to such Person and his or her
successors and assigns.

WHEREAS, the Court is persuaded that Plaintitf's position is correct relative to the
commponent and ceiling issues contained in its Motion relating to Sections 7.8 and 7.9 ofthe CC&RS
in that pursuant to said Sections, Defendant’s prioritized portion of its lien may include assessments
and “... interest, costs, and attorneys’ fees...” but, pursuant to Sections 7.8 and 7.9 of the CC&RS,
is only prior to the first mortgage holder, “... to the extent of Annual Assessments which would have
become due in the absence of acceleration during the six (6) months immediately preceding
institution of an action to enforce the lien....”

THE COURT, THEREFQRE, DECLARES, ORDERS, ALWUDGES AND DECREES as
follows:

1. Defendunt’s Counter-Motion for Summary Judgment is DENIED and Plaintiffs Motion for
Partial Summary Judgment on Declaratory Reliefis GRANTED IN PART to the extent that
it seeks the following declarations:

Deflendant, in confravention o[ Nevada Revised Stalules §116.3116,
has unlawfully demanded from Plaintiff’ amounts in excess of the
Super Priority Licn to which it has no legal entitlement.
Pursuant {o Sections 7.8 and 7.9 of the Defendant’s CC&RS,
Defendant’s lien was junior to the frst sceurily interest ol the Unit’s
first mortgage lender except for a certain, Hmited and specified
ortion of the lien as defined in Sections 7.8 and 7.9 of the CC&RS
Fi.c., an atnount equal to 6 moenlhs of ussessments,) and
Defendant, 1 contravention of Sections 7.8 and 7.2 of the
Defendant’s CC&RS has improperly demanded monies from Plaintiff
in order to satisfy Defendanf's claimed liens or demands which
exceeded a figure equaling 6 months of assessments, thereby
violating the CC&RS.
2. NRS 116.3116(1) states what can be the subject of a homeowners’ association’s gencral

asscssment lien on a unit and NRS 116.3116(2) statcs what the statutory limits arc to the

priotitized portion of the assessment lien, i.e., that portion of @a homeowners” association’s
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lien which, after the foreclosure of a unit’s first trust deed holder, is superior to the first trust
deed as a matter of law (See Order entered January 19, 20172).
Ahomeowners’ associalion’s lien against a unit located within its association is contractually
created, perfected and noticed by the recording of the CC&RS (See NRS 116.3116(4).
To the cxtent that provisions of CC&RS call for a lesser amount for the prioritized portion
of'the assessment lien than does NRS 116.3116(2), the lesser amount shall be utilized as the
prioritized portion of the lien,
NRS 116.1206 states:
NRS 116.1206 Provisions of governing documents in violation of
chapter deemed to conforin with chapter by operation of law;
procedure for certain amendments to governing documents.
1. Any provision contained in a declaration, bylaw or olher
governing document of a common-interest community that violates
the provisions of this chapter:
(a)} Shall be deemed to conform with those provisions by
operation of law, and any such declaration, bylaw or other goveming
document is not required to be amended to conform to those
provisions.
(b) Is superseded by the provisions of this chapter, regardless of
whether the provision contained in the declaration, bylaw or other
goveming document became effective before the enactmenl of the
provision ot this chapter that is being violated,
Defendant maintains that NRS 116.3116(2) and Sections 7.8 and 7.9 are conceptually
separale and, in cffeel, create two separate liens, The Court disagrees. Thereis butl a single
lien which is created, perfected and noticed by the recording of the CC&RS (See NRS
116.3116(4)).
The Court further disagrees with Defendant’s position that the provisions ol NRS 116.1206
arc to the cffect that lesser amounts for the prioritized portion of the Defendant’s lien which
15 called for by the CC&RS (Sections 7.8 and 7.9) are automatically elevated to the limits
provided for by NRS 116.3116(2) if such lesser amounts are inconsistent with what is
permitted by NRS 116.3116(2). The Court disagrees because the language of subsection (1)

Of NRS 116.1206 refers to any provision in the CC&RS that " ... yiolates the provisions of




this chapter ...." The Court determines that the language in Defendant’s CC&RS (Section
7.8 and 7.9) which calls for a lesser amount for the prioritized portion of the lien than does
NRS 116.3116(2) does not *violate” the statutory prioritized lien limit as provided for in
NRS 116.3116(2) because the amounts called for in the CC&RS do not exceed the limit
called for by NRS 116.3116(2), bul in fact arc within the limit. Thus, the amount of the
prioritized portion of ahomeowners’ association’s lien as called for in CC&RS does not need
to rise to the maximum level as noted in NRS 116.3116(2), as a lesser amount as called for
in the CC&RS does not “violate™ NRS 116.3116(2).

8. While the Court has roled that interest, costs and other fees may be included in the prioritized
portion of the lien as long as the prioritized portion of the lien does not exceed an amount
equal to 6 months of assessments ag noted in Section 7.8 and 7.9 ofthe CC&RS, at this time,.'

however, the Court is not extending its declaratory relief ruling to the specific monclary

amounts referenced in Plaintiff s Motion for $ ary Judgment at pages 9 and 10. Aor
- l‘;iﬁ%f?fiﬁgégﬁC%l?‘s‘ﬁ/f "m'éﬂ(lgwr d{ffaﬁ? g Cﬂ%}l‘&"m‘"{”’lfg ’i""’ AR IS ()
I ETSRDERED: /' ¢ 7/16°CR) wifu, -

e g g‘r’f'w:;"} S -

£+

s
e
DISTRICT

ES R, ADAMS, ESQ.
Nevada Bar No. 6874
ADAMS LAW GROUP, L'TD.,
8010 W, Sahara Ave., Suite 260
Lay Vegas, Nevada 89117
Tel: 702-838-7200
Fax: 702-838-360G0
james@adamsiawnevada.com
Attorneys for Plaintitf

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Fsq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

{702)-385-1752 Fax

e




o o w3

12
13
14
15
16
17
L8
19
20
21
22
23
24
25
20
27
28

ppremsrirut@brownlawlv.com
Attorneys for Plaintiff

Not Approved
Patrick Reilly, Fsq.
Holland and Hart
9555 [illwood Drive, Second Floor
Las Vegas, NV 89134
preiliviwhollandhart com
Attorney for Defendant

Eric Hinckley, Eyq.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.

Las Vegas, NV 89117-1401

Office: 702.384.7000

Fax: 702.385.7000
Chinckley@AlversonTaylor.com
Attorney for Defendant




NEQJ

ADAMS LAW GROUP, LTD
JAMS R. ADAMS, ESQ.

Nevada Bar No. 6874

8010 W Sahara Avenue, Suite 260
Las Vegas, Nevada 89117

(702) 838.7200

(702) 838.3636 fax

james@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K, Premsrirut, Esq.

Nevada Bar No. 7141

520 S Fourth Street, 2™ F1

Las Vegas, NV 89101

(702) 384-5563

(702) 385-1752 Fax

pppremsrirut@brownlawlv.com
Attorneys for Plaintitt

Electronically Filed
04/12/2013 10:19:19 AM

A 3 i

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited liability
company,

Plaintift,
VS,

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Delendant.

Case No: A-11-647850-C
Dept: No. 13

NOTICE OF ENTRY OF JUDGMENT

PLLEASE TAKE NOTICE that Judgment has been entered in the above captioned matter

on this 11" day of April, 2013, a copy of which is attached hereto.

Dated this 1A% day April, 2013.

JAMS R. ADAMS, ESQ.

Nevada Bar No. 6874

8010 W Sahara Avenue, Suite 260
Las Vegas, Nevada 89117

(702) 838.7200

(702) 838.3636 fax
james{@adamslawnevada.com

Attorneys [or Plaintiff




