
Ex. 1

0159Docket 63178   Document 2013-35133



$[8t E ig€Ps n t<6,J'3= a li
*${g $ lH

qdE T I:
s'eff !
gB s'

-'

u
I
o-m
o
m!z
d
6za

6
D

or
o,
o
o

o
o

o
o

37
v1artmC'

4 g 
F

4 2 
= 

Z949
mF:t, # HgE
mv2.6a3

2

to
T
No
=q
b
aq
rn

f;
=I
F
1-q

2
o

ae1i
qg.
-'oro
EA
$8?dvo
-<3
o3.rc
*3
xs,
\,5

e5-?
Jf'iq
fr8
s6
99

3 Gt-€-E=
3=
o:
8=(P--
D:
N:o:

oor-
b

=a' =€eEgF 

=5Eu
p-Eqtrs=

@l.
m
o
TI
oo
={
mz
-lo

Jo?aam
88p
OO^r>Y

i.r,- #
t4

F9;E;9; atfitil
-o <9lr
J=0*-^i
,= Y_q

,E8
'Fg:3=
:9a
i oi
-m.
:€:
, o.:a:

66oo

oo
NN
i_6

mmoo
oo3:l
99a2
,5- s
;5
o6'ocgs
;IE
=a5'o
=ed'3
6'3
O{
8de=
66'
-o-
3:D'

9.:
€,
g:
o.
o:

'

aaao6q o@@a a a oos ooao o o aoooooooooooooooooooooooooooooooooooooooooooa
9939999999999999399999
Pts P i! N !s N ie 1., t! lrt P !.r P N rt P P 1., N i! !t,
NNNNNNNIJJ' IOO!OO
ooS0Njo@o{ooaoNJo

mt
oo
J
3oa

OIit
ol:

oo9r
3d9i
n!
8Sect
53
gg

tr6
I
c

o
D
o

*o
:

i

..

:

mo
6
o

0
!

a'
o
@

U
e
o
:

i

:

:

:

:

>moo9t
f6
!r :.
n@OF
9:
ONa=o=
6a
e,g

H$3COE
af,
.J.o

:d.o
:g.T

.o
-o

mo
o
3o

0o
F
:

:

:

:

zoot
1t
ge-

adgE
rig
5,a
?fr,

8i
=m!Gqd
4to.
q:

-
J
o

o

o
m
o
ot a0

o
!

$

gifi€

? FE.g
#: '6

>{
c6
6.6
q:
!'
o'
=..6:

e.
F:
d:
o

D'
d'
o-:c.
!-
9:
o.
J.

;a
69.
es
9moo
eg
Fg6o

o699
RF
F8
{9.
;3€:
F:D:o
d.-'0'{:

g8
gq
3i
oo
FE.F

*aaq
ir
qa
a9

aI
I
!t

q
o
o
a
o
:3o{
?

:

:t

aaqo
8388
666d
ggtS

$iFgsl fs95ots
Beia
3:Al
:;F:- -:.
::::
::::::::

qqa
GOO
ooo

F;9qtr

9Eo-; e.s
A E.E
<84

ile;=.E

:::

i
or
m

iov
Noza
I
a
m
m
z,

7-o
oz
mo
€z
mno
aooo,
6z
:

ooo
=.o

!,

3
o

t
a
E'

;

oo
6
f,

4
o

3o
3q
o

€'

:

:
:
:
:

gg8
999'
!, !, 9!

P}B
=9EE8:
EFE9r3'x<o
a3:
5F'Eo:
o -.
BH:
6!i
6 g.'

=.8:6-q:
P9:
F8:
:F:to.
?s,
,q,
'o

ao
=.o

!,

@o
D
o
a
o
3
e
o

ao
ono
o
o

v
I
6
m

3
m3
@
m
q

:z
u

{
!4

=m3
@
m
@
E
T
3
mrl
zoo

o

A

3oo

zo
o

;
6

o
:r.
3
o

!o6
oNNNNN NNDNNN

oo@NN NNTOOO@OO{{{{{ {@ooqgoqoo!5aDooooaNNJJ 4io@ p

:1
tI

0160



T
o
n-

oooo
oott
lloo

,o
o
d
o

o6a6grqooooooooooooaooooo
tgg9gq9g
oG@e6@@o
:-:-!-:iiobo{

oo
6,
n{
oc
o
E
1

og,oooo
o0:5
@@

6d5t
E.

(D
o
o)
9

o
t
f

o
0
3r
g
o
3
ot
oo
o

oo
o
o
@

o

o
dJ
o
!o

o!

oo
o
{

o

d
o
vo
o
6':

@
o

o

o

o

o

o

o
o
o

:
:

o
o
€
f,
o

!p
3
!l
o

o
6o
o{

oooo
65'!:
It'o

oot5
-@€:=
3ii
oi't(6
8'E
ad
E€t:;
5G
x>

=;3E
*o
@r

6oo
o

.g
I
Jo

3o
0,

@

o

z
6'o
I
o
o

v
=o
7aDoom888.

999>
9r99)(,oNrma

a,
3r> !m

8eg1I 8.9 !'
d g6 4qlee
-qi'6 c
d*ta
Q. o.
o. >.9'.3:c'o.o. o -

E, 3._o
t,,1,

oaoo
ooai
@o
o!

rEte
*@
29.
s*
9E
e6
a@
ae-o20
o_
8.
t.o

6.
o.
8:o,

oo
o)
o
b

o
D
9.
!L
oo5
q

=o

o

o
6
I

<3
8.9.>o
o'
o'

o.

E,
!8. .

g:
o'
!:o.:.
c.-z:
6.
o.

d'o'o'
z'o:
o'
o.
3:J.
6.
o:{.f.
@.::

ouroooooooooo
oooooot5t53l
999P99

600mcoc q! x 5 0sE8Ee9
-dEFEi!c*
gaag#r

i gfl: 
af,ar. 6.

$3,, i;.d.:: -.

[' ' ' , .

s- - .

8: :: :

609)ooo
ooo{{{
ir iJ :.

2ZZooo
FFfr
o o:s

qqe
g€,s
q98
A:D
ma-i
6 E6
geB
67:
oo

oooooo
ooo
Jft
:{ :{ :{

g5{
asgq5E
39dEaa
=3H
: o:
'c
' o.
::::::

o
?
m

mnn
mo{
onzoz
!

3
mz
J
o
a
q
o
ma
U'

mz-t
!4
@
@oot
6z
m

=mo
mo

ao
88
66'a){{bb

!3
d'9
€B
e.€
Bg
3o.46go
gs
7.
?:

a
=Poomg8o

:3Eisr?
2

a6a
E.e1
+g 6
-On
g'e g

aaH
5dq
Bs6
daa
E=:qu:
de:
38,c8:
'o: 6:

a6oo

39
PF

<5oo
#8
il6
o-
;g
AB
g'g
9.=
asgs
'chq8
6 92.o9
69
a
o.
!:

o
o

o)
@
o

7o
o
5'

@

o
!o

q
6'
o
o{
o
a
:

o

55!AA5| 5!A5!5!!55 5!!AA!!!!SOOOOO O@@dOOOONNN DNNNNNN
@@{{{oo ooaAS}5doo NNNNNNTTTo@o6{{ {{!oo!5r@oo @oooosa

ooooooo @ooooooq 606oqqSNNN 4rroooo@ 6oo s { s q g t g I s I s I g I I g s I I s s s s s E e I g g g g

o

D
-1

oo
G
o
o{
o
a

;

:

:

'uo
q3
^O5o
F€
i9a5€o
Ed

o{
o
a
o
oo

o
n
?t
o

=axalo=oa
4u
HT
a9
Est
€;
q:
z'-
e.
oJ

c
6',

o
o
o

@c

o

a{
or6Afr

38=
oo I
r50

nie
o
mmC,^:g;

e#9
xY 0
tFg
5'?+
:6=
:99

ao
6'

o
o
o
e
F
o

a
c
ot
t
a
a
!L{
t
ct5I

@
@

6t

i

to

c
oa
@

z
s
J

:

oo
o

c
o
o
og
o
6'

s
o{
Jo

:

:
:

o6oo
a'8t>

{aD

zego
6'?'oo
9o
Uro
-ri8
=N,q

o'
l.o.

:i
::

+
o
6
N

v

mB
t
o
I
E
-l
oz

@64
o@@gc.c.
ooo

NNN
iriel

Beg,
3ga
99il
oo
TT:
oo.

oo

6'a:
IA:ez'o3:

ao
o

N

Ao
6'
!t
T
c.
g'

c
f

6@
88
oo

NN
b, i,

5>
q"d
to
6'E!>
a6
YdJOzJ
66o
o.o.

'I

li
0161



4

uro06
flBEa
ooo r)aao
Sr!!i!ai

,
rs g;
sE9n
o o -m
IFE f;
gFE;
27nQ
6: ia

v{
o
m

z
mz
=oz
--
v
ma
mu
m

ooo
E'

Fno

v
Q.oo
o

or
m
{
o
Ioz
-TvosIoz
@

oooo
ooa2
AJ

m{
agg5
9.

6.
z.
o:
o.o.
q:
D.
o.a.

q
o
o

:{

o
ot
ao

o
z
o

o
o

o!
ot

aooooo
oo>t{{
aiL

>m
oo

=D3a
E6
..

oI

itt

z0tt
9.oItoo
:

:

:

v
=or
m
6

oI
3q
6'

zo-t
0
mo
F,
z.
--J,
6{{o
ocvgl

vg
I
!

3oz

a6OGoo
o0ta
d6
iu :..

P9q.3
FSEDotft:
9,;
FEE;gp
:a.>-o
t€:8
'0'o
.o.9

oaoo
oo
JJ{{b{
oz
99
9c'
EF
3*
-Go-
3q
od]Ae6
*9.
89
9.o.
o

oo
gg
oo

:{:J
JO

o=
EF
:t!
sd
.=g

ao
a.
a
{
'@

9l
6'a
o

E
E
t
s
d

o

oaoo
8888
oooottJf
{ {{{:-i!,r

H 5EF
fi sF3
i; ro
393.,
FErj
D'O
d: a:
=t E:.: : e:
"o::::

oooo
oo))
ii
{@

ooooot
ENOF

d8
,39tt
e3
EE
E*

'g

aho
6'

:{
@

g

o
ot

uI
6
ioo; 89, 6-d
> tteii
=Bd4er
Fefladg H,I t,p H:

@ooooo
ooo
Jll

9po9

<r>oo!
s;.o
,Bt:oo.ei:
-d:F?:
iE:oo:-o-.!.o- 9..
. o.
-o

q,
oq
q'

P

zo
€
D
2'o
o
a

d

!
!
o
o
6

@o

o

@
l

o
o
o
o

m
o
9
6'a

aaoo
oo

bin

oooo
liBga
ca
t:(
dF
a3r-qZG
9aoo.
l.
a:a.a
€.
o-

o6
88
d6
fJ

99
@{

<a
g€
8e.nz

o.s.o.t

oaoo
e8>J

tsb
>z
09
=L8b'
-q:=s_€
od
d>
s€;da6
.s
:!.o

mx-
E

=I
Tvot
m,{
ma

9ssBt33g33!S tBEE333EgEg833gBtt83t ldd dila'Eg E ESBS

:l
-.4---::7

iEi- ri" a$i_ 
ElgEgA. 6$" iig" EE, iE. * E*iSii Ei: ;::.

Fgi$ 

'E$ giii 
iiEiEEi iia 

E;ii iEB EiE gF r mar3a*i FE :€E

aiig ii iaE iisiil iE iiai s ii 
i gl 

l,fiEg

iiigiiHi*iEiaiiEg'iii'iEfiifi2

0162



o

o

(nI
=.0
f

:'
o
Ir0
t5to
l€
l9-;
D

5oe

=o
ID

D
€6
o
to
6
oo
6'
o

:{oJ
=o
o
o

=B

oeo!
ooq

!o
tI,oo
_a
I

co
@:s
$
€

3
D

q
o

oE
5o
looe
o
3

o
o
J
o

0163



aii :FiEfu s i*i Es fu i3i fu 

,s 

F;eEIgi* r r **

ig' 
gEgg 

I ii i i i l i i 
giireg* g 

s

i\

0164



o

o

I
t
I 0165



iiglflii[fiii{E|; 
iE; 

e; :; 
' 

F 
s ts lii E E i*

rggliggiligEgai 
gg i ai 

i E li tg E I E

;sJ
f,as
3Ss
o*eg i
Eg F.
qg.

E sgE
la gt;
E FEg
If;" i9 r
Hfr iel
H EEg

E ;? 
asd

gH
ie+e.
{e
o

-tr

=H1{
=itf3
3g
RS*tof

6=
6o
=!iAOE
=oo*oo
^@D6
o!
8H
e8l
3_Bl
f<
Eq

a

5s
^0.eg

:s
aq

sg
-tl
aggi
s'8
-oOg
^fx=
31
s=
nil

o
J
o
3
J.
E
3
c
-
u
D)
E:s
'd
oo
J
o
o

.:
'=
o
o
o'3
3o.3

| !!!o
3.o

-f
6
ot

F9
c.E

*Boa
9O)^
3.9
OD

B8-B
33
o-

'I

g5
9^
6e!D
of

*s'-=e
s6
q8

eE
.ozE
o-'c!

-c
3E
>5o4
f;E
Bn
9d

'. 5

o!
,o !
rd!

a,
q
o:
N

rl
I

!l
I

0166



i

-v

a
oo
6'
a
P

AP
3E
@to-t6
o
a3
=o
4H
-3gE
E-
8a
=.<64

@

3s
qB
@o

506e
fgo<

D

@:
lD

o
o

o

a
Eoo

o

€ao@
@)oo

*r9-
Eq

gg
og
E;
3's
gn
o-
Fa

EH
a8
5-dopg
9Eqo
eEto
Ee
JO
<€
dq
86--.
o6ro
G:
O!t3g
_69

oo

g
o
o

oor6

ote
o
@
o
6
o
o

;
!o
-t
c5oo
Dae
oo
oo

to-)o_@
O@OEto
=o3Flo
m:
q-;
qil
oi
o:
oo
oBo-id
Ee;8aail _@6r'
9.rE

sd
!L-o

.rl
.T

0167



g,
oo
o-5
t,

o
o
f
o
r!-g

Poo
E
3o
P
m
D
Bop
P
zo
o
s
o
cJo
=r
o
l

itq

I
;a

I
0168



o
1

av
t-l'_Jc,

I
0169



ri*ggiiglaE

iEEiigi*Eiii

ll'EgEglal
'iFSSiFqsi

1f,gsF** + 3

:l,'
rt

i1

0170



o

!t
g.

a

0171



I

o
D
D

I
3
o
o

o

=
oo
attvo
cq
66'
f5
eo
Or
:i

o
o
o
e
o

il
5'
@
ol

=o
8lol
e
o
I
!
a
mxo
c
=
o
@o
@
9.o:
@

o
q
3
o
oItooF
T
6to,

EEg"Eiiiii

E

14.o
!L
I
:lo
ao
o
'=*
oP
;g
Faa4
Ed
E9
s3
DO
o-r
to

=d'J@

B8
o3;5it9
>d.
BTor
g.dga
9it
ag

=pa3xd
f,s+
d3:oo=o-3t J o-
9Q Ev

eile
Bs 5e
3fr8 a
r*E 3! 
a;rF
ig3 ?

gFgg

gqsb

6A9E

FFAi

i1

0172



o
Iic*aaa;

EEiAEEi

$ass'5

;lFnE

siaFF
[€f.e d

o
3o

D
f
D

o
o
o3

D
a
o
o
E
o
Da
ouo

3of
_g

d
{
=t
t
o

D

JD

o
D
f

o
f
o

o
o
F'
P{
J
o
@o
o
o
ooo
o

'iiiriiEggEiF

oog
E
og
o

o
oo
o
oo

E
2.)
@
oIot

@
oo
6'
t
;'

-{to
atog
a
o$$EggFi*EigEii

3E
E;gt

t

tai*-_l

0173



)'

nii, gEigiBiEEeE$FEEg{ 
gggEgF?

eaffi iaagiq$*Frec-F€p $iffEsr

gEIg iEElIiEiigEEFiEE iEeEliA

EB1E [Fi3sEaElaEgil€E 

EFgElgg
;'IA giiei;Ei*iiff**F 

B$EFaElgi$s sr;E;5E;,gii 

lgiaiiiiigisiiig lggggig

a,
o

3:
5
io

!
ooooa
a
o
e

&
E

si
ea
44,
le;1
EE
l<

g.E
d9x !t,
=6oO
es:D
:o
;0
=@tj
=o
Atl
Ei<o
O{

ie
gE
teoca€7=ao
IOOeot!o
!-
qE

3E

og
ojo
l
o

.F

D
Iso
q
3
q
op
aoo
f
q.
to
5
!o
oot
o
o
!
a.I
o3o

E,o
c
Eo
o
!
to

!o Jo

EA
s3.gp
roq8
_oq
o5i
QO
5<qo
E3
=og$

sfl69
sg
o*

aq
;t
Fg

t3
€EaJ
69
I.c

5E
5'9.ca
q3

d5.
tq

E

tta

6B

68
f;,
38-)oo:o9t

ilg
ftco
dt

rg
!t6'=g
sE
F?
6J
-@50
OJt-'
qi
PJ€€
APao
FE_

z
c.

o

o
q

t
oo

o
s
D
Jg
oo
q
T

;o
,o
!c
€ooo
o
I:
6
a
E
D

o
oEog
E
I
q
aa
o

f)1

0174



o
oo
o:
a::
!@

EH
=a

3e
its
*B
dE
3E
68c.o{tJ
DO
frE
iiE
e1
6O

D<a6

66

79po
Efi6+6d
6+g6
>o
f€

td

No

o
i'-l.--.r 9t

0175



l
I

fl,Ia\rt

0176



o

o

-v
l-litf-?

0177



i-) "''J

0178



f

I
f-!:l

0179



ooII
9
o

E
F
E
Fo
to
E
H.;lo
=o{
=o
Io-5
t
e
aqo
!
Ett
e'I
Iot

02c
o
eo
a
Dt
6
o
I
o
3
g
ag
a0t
6
o

6c
ac
cao
=o
ao!oo
ot
3

=t
c3A

t
3

=t
c3A

=5.

F!

a,
o
=.o:
!to

igigEiigEii

iiiilgiiiEgliiigg;

iiligflE

EEgEiii

U a -i

0180



o
I

ao6
o
o
o

flf -l

0181



fliJ
0182



$ltiti$saileg

llEigigigffi$E

fi'FiEiigigiigi

IEi$iiiifiEFgfli EE EeiaieBl

n*EEg{EEEEgHi

rl't

.^
v

0183



I

arF $$

Ei?iir

giliiF

iiiEgE

J-at1f l.

0184



CJ'
o
=o
l

I
N

t>
6
lo
to
IE
E'Y
m
Ei
Kno
Rp
ED
tr
lrD

oE
F
FFf,tb
F

J
ot
o
oE
a'
=o.

to

Egqo=-o
a3'=r

gEgi

giEI

es$E

IEEfi

$$it

gFii

FIii
iFi:

Eg
a3'

g;
fc

eq
ag
cd9o
6:€t
3=
6e.
di5
50
!J

ot
:6tg
gE
to
5ao

qF

*g
ae

5E-ci

9d

mit
3
o
o

J
a-co
:t'I
(tg
to

fE$
o<=o=id
{*s
o o=
5.6 e

Fig
iH$
qsE
B9o

aFd

€g8
R 6<-

F*il
8 9.6

1a;
dFq
agE

ils
F3il
:.-8 isa;
:gs
-:*.-s
qE3
1.8E
9a9
_Ei

d'"'E

1*3
;EF

Ptg

o
oo

o
i

o
g
o
!o
o
5
oo
3o

=
;
D
oa
:<
o
o
f
q
o
:<
o

6'
=7ooo

alc,:eo
D

co.

6'E'op
€H

EH
;E
3rn
eB
eoaf
;E
ge

gs

F9
3eg;qo
o9.DO
=.o6:
<o
38

cB
e:
8d
4=
=.@
Pq
EOt+ot
@d't?D-

e6
o6.
sf
sglq5l
R3l5 0l
drl

ii
EE

flF
iB
EB

E;
+8
6-s

€a-JO
gis
:9
*;
P,D
s#:a
;3
cl
oe
ffe
84
<6'
o--
ID
Ea
2oD'+D

fso9.
oi'e=
oQ
€q'
Ed
^-o:o
6q
ER
6,8:
9bY!
de

se
e9
FE

=.4r(o .

{€
e3.<=

?;t<
9gqo
qe
r3:o
=-d
9i :zo;820o6
AE
o-
1oOI
=o;5'
qilt

{€
e3<=

?;t<
,9g
qo
qe
33:o
=E9:€o
3B
AE
o-
1oOI
=o;5'
eg
3=
9d
q'3
1C
8g
eR
{E70
gd
9e6'e
e8
+f6S
rOIt
!g
-t

iFq9

sFgi
Jfra
d -6=

t$g;
?a-49
:6 5;
t=8 6

HsFt

FgEg
63E6'

ifrFq
ies id: sg
6;tt
F-.O Oel3;
r! B'g
{€6',3

F ES$ifr

f" ieglg

IsEHIE

EiiiiE

€$Fiii
gEFEFE

ts.toqe
ao
d=
>@
8P3;il9
es
JO
3_lD-
tOqE
F8
=a;s
E9=-
-39-oil=
Eoo:.
q@_
o=
96
cB
toD-6r
3<
3a
Gl 5to
-os6'c@

=oo-
;s
Og

so 
j'

I-r
q€

'l

:4.
ro

=o
'6
oo
D
o
J

3
D

't'D
.o

D
r&
o
-J

t
Eo
q
q
o
JL
=D
o

o
@

rc
o
,o
oc
;.
=q.

!

 

-
v

ft

0185



a: f;5 3

EE"gE,1,e'n fe. i
*as ;i$ aE

i;gFsgEt
'EESggi$

ggiigF$

f,ig E* E

a
oo
g
Pq

3igEg F€.€aE;iE 
Ei *s ss ?E

f*Fgg= aeiiiiEE" f,i=Ea,iE" iH

EsE€t; 
gFFigfiii; 3i; FF; si; Hg

l3Eii€ E:AeiqgaA $gfl 
a*3 $s€ aE

iF:t*: EFEiiiet,- 'f,9 A! iaE 
$F

3Eq$5i ilE:Frlii*E ;i aE si ;g
i$siifl;g[CiFt# FE ;E qa

ailFaBi :sa:ariii ig ii i* Ff,

i;;:ai,et$F5gf Eg gE iA q;

FiBgtg iaaicFit= '.s '* F3 q

igEi i i: +i3gPx: r$ ";$ € B egssHt eilrr"il gE .?E !'E c.:efE$ litE;si

iiiiBE$giisisiliEEE*Hsn 
'E-d 

' -21-Ar9
= u I -- 

- I i H -- <I : =.40 .lgd = = 6

rf-|
P

0186



o
I

o
og
o
o
o

l0
'to
B
Bp
Fb
IEEE
F
Fr)p

E
lf
to
E
lo

F
I
o
ooo
,o
D

c.
o
lo
oo

o!
!t
6
eg
d9
Eg
gt
o

AE
.clH

AH

gE

EH
€.F

=h5'B

gE

3E
eE
tr6o:t-ge
qg
9e6o
9e
SE

oQ
=9
eF

ii
*fl
_-oa!
Xox1*o
5A
JP
I-

=9,

eg)=
ad
$*
gc_
gq
o;
dFzi
OJ

8t
igao
da
1€lfao
o-ot
d6',
5.sot
c9
=o6B
@:
8-6aq
D-ot
o!D,

fl$tooo

a,Fotgi
E6'
'- -Qte
9.6a@
tD,d

I
a
o-oo:.
n
.oo
o

'9.oa
o

=o
(D
o
D
o
D
D
l.nDo
a.to
oaoo
a
o
oa
D
5'
I

a,
oo
o:
P

s9
EE
O@f3'
oo
g-
bo
Eg
flg
ss
3'ost
-89

frEf_o

ed
=o$E
3r
Q5'
9d
qq
ooa;
86'
a8
9r
6O
a$

t:
sa
ge

5',5'a
EqE.
6 6'E

€ea
BF;

Hg$
ieF
81{
*E.s
;E;-to
#a'-8

;aq
o3P
Eed
$a9
5E€

eFE9;d
dB a

sgi,t68
:a_f
ilEc

$;E.

iai

93 6,5',
so.P 6

$ggi
F:EE
8Eg d
3;-Pr

!r-g$
iseFgYtf
dilEe
'o 2a-=.oo66'

sar;

3fi88
E3-oB!io5
igHE
ga;s
e;3d

eFgg

i=F $

3E$3

ao:o-l
9il:
9 -lJO:qal
lEioij
8ei
c8l
FD.

3Eioiiq 6't

rs 6!
oO;
o3:: o:
H.o r

aal
B.E.It;!)alooa
€al

tF*$
$ts }B
f*q 3d

3$gi
EE gP

issE
o - =o;3*;

af,ii

;I$€
siEl
ot
!
o
a

UI
e6
$a
:o
;.o
oo
B-Ea-oo
ea
gE

+r-
=o
Fi
6.S
EEoq
Fq4O
68
9e
8;Ef-o
8C
co,<:
EA

€ag
s86

t$e
339
Jq-oof
0rJ
-oo
€Ee

3i$o9o
*€3
6 -.qxf,o

isE
q5+
o-=
;3*

Ef,Aq9o
:.gE

et$
aie

iFg

id' g
*1 ,giilr g

$3g $i'6. -
.E
&9p
sFIF
Q DID
g.o H.

Ff,F
ab
gB
Qpo+
t20
*E

E96g
=o

FFil
dFE9*=
9d.OE
x6
qq
.iE
;-s

e3
=?o=
BE.
de
o5r@

9s
d<
*9nt;qtog

P3
g3
Hdv9.ql
.t-
+il
oq

OExg.o=
83r@

Ei
@='

*daa
a3
=oo--
9€ci.
FE
8F
5d
sE
Fg
JOgf
a9.
3dato

sgflF
gEF*

iiBe

OExg.o=
83r@

Ei
@='

3E'qd
It
q.8
o--
9€ci.
FE
8s
5d
sE
Fg
ae
a9.
3dctD
ee
oo@ro{
xo
*D
9aO-

;a?sgs
sg
.3€

actro5

rO'o
@
e,o'a

,O

=!t
o.o
o

rO

0
m

.!oJ
o
'-
c
.go
E
o
=o
o

'7o
!
a
o
6'aI
o

o

q

'e)

o
fi
:. 

--f

+:iti
0187



Aau EggEg5t3fi*

EE: EigiFi*;isi
6:'14 =::a+=d =,=;*,E'acF_ 6a= !loii65!I!l:I|6 =o=>6ouY-:@s-=h F-9 9€.? $9 a; s '
flaF 3?g*qi-q.eE€.=r

iip glF;F$snEig 
E

EgE*iaieaiEgsiEfr
fris F5fl;is ti4Ee lH
x 6-g 10-- a +t:v D E o
=:I o-l-ioZ==-+@5il3 cgqd=di-9i'o

ii$ fla$.gra;i*i

EggEiEgEF[iEgg

F99
ii (q.<

iEH

a*E
89s
BFa
eoE
iqs
8]9.
EE-oa o)
sqF
,E_.;3

rF€.te3
Eefi
; *.F
*i:
aEE

i5s'*o
+9 JD

Op <

EBE<@=.g.':6
I ii'.
qcB
#il8

HE
6Prc
!o;lrI
966<
a8pB
gt
3E
Ei
g'8.

g-t

oxo
a.
Io
to
o
o
?
L
6t
6
oo
o
ooo
5'

a.
!Lo

o
oo

;
o
E
a
-c
olo
o
!.
@

aa:od9
!so@s.-
tEo6

EA
=o
:E.
=q50
qs
ee.
aB
?6'pa
1s<o
o*ta-=:
Q4

35g8
e€eoo4oo
g'i
tg
?t
3P
flE
e.9
]1q
39ied

flrtT
0188



o

o

i1
i'. J'

1l,'

0189



FBiSii Eq

f,l= Be

q'6 a36i Es
eP 3u8.5 dF
=f o -

!g EF

aE sieF 9-E

*e s*
lS 9q
P3 3-8.
F* r-s

1g :+ii9 o-
-o EoE.;. E 3

Ea EB
X6 qe
aa s3sE 8.?

!
D

l

D
fr
D
!.)
D

p
D
4
a
5'
f

u,o
=o
@

!

P
;::lfl rl

0190



o

o
flq

0191



aoo4o

i!

ff

o

{l
0192



o
i

v
:1
C'r
m

N

EgiEEiigEeElE"

EE i; 5 

ff==1== 
E'=; 

Eigl *iEg

gEEBEIEE'giigg

gE i E fl g i F 
fl ; e fl$ 

[giE 

-gEi

ggi'sAiEggEiEFi
l--l

frg"*g
fft =i=:44 e 3a
;gB EfAIAg ;. le- gf,* gg;
g*s g :j
*FE 

a Ed

$* l$Ee

Ei9tg
fifr Ie

!l
L._t

0193



T

liiHiglEgE

$--}
(--.,

0194



o

*
0195



elllgtggig;latistgg

2{
t
:
2
ol
)
g

!>!u
)6:t-!m
JJ
t9

rl
E
D

t
7
0!
ll
t
n
o

g* iilE ila:5

HgEEi;SEis39^ ]alafl q6:
+9!e ee i:;r€.d
ia= $**+1**.i"ril craq dniE
€FH 3ae=ei3FFEi ;8SH Fi 9I-

gatiiiiiff

3l* aii;tr3h
EnU cdd9ii*B
4Fd- :dFE iHE318 3F:EqHE
HF.E 3'eAFgsH

rJ

0196



o
i

ao
7
a
Io

?u:{
ao
e5zo
t6ao
fi'8
#6
5E
9e
90E]
q<
do

8i
6i9
?Eg.E
q6
;9qo
-6 ai

dd96
ilg

AF

aFUq6
€el
DXO

9eF

ifiE
E5E
59e

qaB

H9E

sHr
Fgs

frdg
3F.:
€,9 s3qo

i+$
1145;e

t:e
q3F

igE
EiegEe

$sF

*Fg<oif

*1s
iifr
i s'3

FEg

8i
IE
EE
m-
6-E
6ii
ti:{oo
ao
B;g;
dE
o5
eQ

Esto
=o
_se
o8
d.g

=ooa
D€E3

Eg
3-d
8*
3E
eJ
n3
c<
tc.
s, E'
3eetp6'

!
se
Ao-

?8
q3

=3str
5O

+eo,
g5

=sago='g6
AEoe

*q
o=loio

aa
,E- d
;D-ErE
-'o6t
66tf
98
!oDf
as6t
!E
ao
ils,t3x3
eP

F3dd
dl
7e
*so3
Q'*
>!.
sg
6i3
sd.
=o9EJA
€i
Egaq
o3
-=.Q.d0ai'o
AOq@

g::.
e5'
*a
3H
O=-a
qa
a6
:D62;3
oo
Eg
=<9a
aO
=IPTq8

8P;axo
?d
9;r
dpaa
-q;F
E>
=8oo
od-4rOqt

d8
io
_6€
Oo
aa9g
as
e.5
d4OE
o6.

BE

Eq
6;.:e:
=o4goto@

o
+oc
@t
s
€o
o

fiA€ i;gAEqi*Egaa; gq$ieig[i
Iq; *2i'6tE3.A#aF; 3"F'fEEaEo""

EEg= egigB*Egsi*'E= Eflf i$ciEi.
€FE$ E;?Eif, i*EEsf,*i siE3AigASAa;';E e5-E 3;;-= iiSiIE b B EE d9 -..8 6;E
aEiB Hf,Ea.3g-=; itBgg i$gi ?i;*fl $i eg'i 9..E;=: d a +i=g d-H E 

=.4 
6:4I9g:s BtsE;3n:eE3q=.s re'cg9q;{e

SEEE ta*Fsi$ iiEF;i eE ig*qgig

sii$ ;gFi$ifiFi*B$s gSEE;BiE€

*E;t 6$FEIiEEss:Si ilEEEIeFgA;Fg s**FHEE_eF.iEEs segEBEF_
fria-g 

' 
i[ir"[E**qsl; *eee aggEE

3ji5 i;g+Ef;H+FFi* cE$A€gFeE
lE-AE iFEisFiIl:Fgg sld*lFl:'g-_EC:.6. EE€F6..R8€9*id E#q'1s."133.

llgg g;Eag$EttsgiE ;FFniieFFr{; F 35 s+se€ o*i="E[ : it*gg6='"
sFEi ailiafr{Bggiggs iigiiFgE$

n

0197



frAE F

srg$
j ch
a 9A
Sg*
FIr

Bi;
Eas
eEs
o96

EF;
gqs

egt
aFs

EF?
fli-ii*r
FF€
I 9.A

a
D
oo
oo
3.
l

iB
TD

Ao,i;
a
o
o
E
o

-oe
a
3
o
Dl
9.
f
@

i EeA* E + -€r: utu*, 

1$L 
gg, 

-$,g$,

fu 
'Egfu 

fu 
3; lglE;'iift iifu 

gfu 
i*,"

f, Eg3g iE 

-g 

Eilgg EEEg EiEE iii El iF

g grgi 
eg 

g 

-;ggg 

ggig,gig 
Ugi 

gi 
ii

g gigi i i EIgE igla llg 
gg 

ia ag

D:
Eo
a.
o
f

,a--1

0198



o

<o-29
E8yo
9q
iE
-Oil[
g6'
al
Ed
3.9
:,3
3s,
E#
5'€
oo
o_

EE
,Eq
6taoodra
o-e

F1
ao
€t
Fe
ail

3E
Bts
EE
ag

AE
F*
=6!!o
$F

;g
o:s
8eq€
E5'88
f 5.
g'e

tH
do
Ea
oo

s3
q@

,€a6o
.oo
iO O

aF

5*o6

€:
E4E

,#q
:'g.;
.E€
ofo6

'6e
o<

s{
= alt

as
'$;€o'
Eg30
sq
-sF
3a
1J
gE
3=oo

loo=
Qq.EA
6E

;s
=fio:o60:5
eo
3.d
l@a0
E4
iE
H'
€d'si€o
':@

€:g'9o
-o !!.
Pg
>d
oo:e
,Eq
<f
L8
68q6
Bg!lo
E3.68
o:<
Do
EA
E.=
3Ait
ad

o
6to
o
3.E:<a
q-s
ild
iP
=_ 

!r
a9
:l !tooXoolte
ls"oo

"Pg
=6Y._
6'9ed
=at58
i'o

dJ
=io1E
;.3
€=
ilg
FF
AE
8eo6

TF
f
@

gE

sEs
5'A Igii

ale
gaF

FEE

ooo
9
I

iJ
ts
PE

P
Erl
l=r-
p
K'E
Fb
E
o
F
kf,
lo
lo
Ep

:F6F
EE
EB
o l-o

i=o-;

*F
od
rD
of
8;')-sl
406f
o!l:Eot

*a

$F
g;

$3
3J

3;

ifrg

its
JD 3'

iFg
.5.9
iag;85
-o 5
!€.9
F=

;5.*
COa@
=e

'B.E

AE
o!g

:;_d

.s'+
,g$
qF

1tr
E-6

EF

EE
-o6

i3fi
i.g-.iBd
iEdio-'
if{
icB
i".b-,68
i's8<,p
i6a
,o9
ta3
! 5'-al3c

rgE

€'=
trf
to
!
o9o'e
o
O

oor
c
o
s.
Io

oo
=ooo
o
o
o
o
6't
og
9.
Jo
o.

Bl#
flF
alf
'16
EROE
5H
qE

g;
9.ol-
OD
o!
-c
=g

e=OD
'6',
rg
>65sto
F{

1goEr
+5o5'
63
9o
3a'
E's

ig
cEl

t1

gE

FF
IO

*a
€o
+9.

Fg

€"t9o*a

o

iiEii

iiEEg

i*Eii

-r_Jtr )

0199



Y r't t

0200



o
o

,o

-l

1

o
ift tt I

0201



ut
oo
o

{
N

3F€
ggi

!a9
sBeo< o<-t
gfr6
ooo+o o

gl!
FE3
3s s

+8$

;ai
$Eg

e;;
E$g
i€_!
'9AA

frF'
ag;

D:
o€
d
o
3o

!

a
6
-o

Io
Dtq
taoaot

o
oo
p_

:.
oooJ
t
o

d

6'

b
F-Ep
o
IJp
n
6-
D
p
It
;
Dot
p
6

to
0

o
ooo
oIo

,-J
o

6
D

;
)
o
o
ooo
oE
otoo
o
oa

6J

=o

o'd
o

='
'to
T
aoo
ao

,o
:
o
t

l
=v
D'5

96
dE

i8
53ooze
.cE
iZtg.
9g
3e.:t
6:e
FF
Ffr
e$
j'a
Ee
L*
='=
=8O4
fEoa
E1
gs
j'9
€a
c3
3.9
69
9odo-oFoao

9FD<
-@

98.
s.glocoolr!
H.8.
3E
gg
8(
9.q

:a
6'q
3a
=JOO

'o
='a
g8
:6

ie
Tg
909G
5.8
3s
e9iE
O=.
<9
clf.3
qt

D=

oog
554o o'---r o

iT;
Ag e

sgg
E._& 

g
I9o
4a:

Eeg'a:d
s$4do':1e=
?a-y

gEE

€*g i
:q3!
?is
'-899

s.E
oo
,?8
+tqa
oE
1a
.Efr
3€
@6
6-o
;-:.o=
sE
96.
oo:qr
o=!O

*goo<5
too+
atqo
do
=6ii8
E6'
eg
q's
*et:.
a3qe

ila
ga

;s
8E
O-.t9-=
dg.
i.a
a8{a
=9o!l
qd
qE

fg
rEt<oogo

o
o

o
o
o{
o
-1

!!.
v
oc
oo
oq
o
oo
oo
62o
q

oooo
D

6

a

@
.gooIa:o
o

.o

.lo

@
o

'J ell

0202



v̂
t

{o

-i-:\

{_-}
"e

0203



)

9d
e.+
ot
38r

flaiqtf
iilo:

Eafi
efE
3sE

FgE

F*H
OFF

i$F
7ie
alF
ta3
; a,E'

gs:

AEE

Fia
c2oo

Fi$t

EEgE

EggE

EEFg

eggi

$iF
39q

+sE

5FE

5;r
g3F

6'f g

gai

esi

ggE

lFi*i

g*gHi

EggEi

iiaiB

7 tl I

0204



o
I

o

!
2

II>
i4
n(}
;Fatt

!6
J
2{!l

?tt1|

0205



)

g
-6
aa,ga
F,9

e*
6to
}E
6t8
oE
6e!
fE

:F
Hlt
.<,P
:IE
ii l$
il90qc
*.q
s,8
r6:
t-
5d
TE
ag:
Haqe.
6'o
igi9
OJ?F
Bd

oaeo
o
d
o
@

a
a
oo
6
o

o
no

* r: ;t

0206



q

ligliq 

sggglgiig 
*g; 

sigfu 
g

ggEgggggiggiEg;iiEggg

igFEFFggEgiiiEIg€giEi

o

009-r
o

9ils
6- m=
s^q:.
6!IA

-Eiao
.3 dF
3* BgE!€
EHg
€=6
g_gu
Er
ft-:s()
6'
=g
0
@o

r3t f r I

0207



i

8s
?rt<oo+
gR

9EEss
3i

u{
>4.

FAOF
.a
89
F6ao
qI
o6

mo'..1 o
gE
@2

F3
r3ol
gF
lTlt r

4t*t-l*s
..,s
Dt,
zF{
BE
BIF
=l'
*.1
1t
9s
8"8

8.C
3+ooDo')os>
i=
ed
6lD
Ea
9.3

Ef
62mo
HJ
Ffr
96
'Tqg

z
o
m

ml
z.l
--l
r

;r
z1ol
6l
ol
=la
oil
6g

oo
3u
D

;
p
JI

@o
o

ooa
m
o
m

m
6

mz-rr
;
zo
ooo
3
oc
Dq

o
I3Dp:-

+ 1l .' r.1
{]\-

0208



Ex.2

0209



o JgH[$quul!ugutH[
Fee: 917,00 RpTI: El(t003
l\l/C Fee; 99.00

01t23t2M
T20060013550

15;00;03

leryestor:
FiR$ RI'IffiICil IITLE COilPN|'|Y OF I{EI,RDI

Frances Deane

Ctarl Countv Recorder

RDF

Pgs: 6

ot. , ';* ,i r'i: '

'a .: : '.'' l.

!' a '. ,-r-.. r .r.ir].i
i.' ' :'F-'r.'

APN# r zz-ts-oro-137

b,-.,

(T'rfle on Document)

RE Hfril;;;
le.gol d.recripL{ion*

Return to:

Narne

This page added to provlda addiffonalinformation rcqulred by NRS 111.312 Sedions 1-Z

Q4ddiHonal recording fee app[as].

Thls mv6r paga.must be typed or Prlnted cfearty h black inkonly.

'..'.j

0210



L77-35-6L0-L37

101-2226139 (TAR)

$838.96

2@a6diii 6:ii664,il54
Fss: $17.00 RPIII $Ft8.9E
ltl/C Fee: $0,00

09/ t5/?005 l5:0 1 :46
lnr,a17wJ24

Requestor:

FIRST RIlERICf,l{ TITII ctrmtr{y 0F IEVRD,

Frances kane s0t

Clark Cowrty Recorder pgs: l

0A.P.N.:

File No:

R.P,T,T,:

When Recorded Mail To: MailTax Statements To:
Hawley Mclntosh
11 Creeping Bend Court
Henderson, NV 89052

8t&
rrect 1egal description 20050915:4490Re-recording

FOR A VALUAELECONSIDEM

ANd SALE DEED

of which is hereby acknowledged,

Goose Development L[c,. *Yf&mrco Liability Companyffido(es) hereby CMNE 8,4RGAIN andSftlto\t$
Hawley Mclntosh, a married man as tlsso 

?.rate 
property

$e real propedy situate ln the County of Clark, State of t{e}{bdescribed as follows:

V
PARCEL I:

UNIT 141r ("Ui{IT") IN BUTLDIf{G 14 ("BUILDrNG") AND Gzo
("GARAGE") At{D GARAGE BUILDTNG NO. G 4,AS SHOWN ON PI.ATOF
HORtrZONSAT SEVEN HILLS RANCH, FILED IN BOOK I25 OF 58, IN THE
oFFICIAL RECORDS OF THE COUt{Ty RECORDE& CT,ARK COUNTY, ("pLAT"),
AND AS DEFINED AND SET FORTH IN AND SUEJECTTO THAT CERT

RANCH, RECORDEO JULY 6, 2005 AS INSTRUIiIENT 1{O. 0003420 IN BOOK 2005{1705,
oFFrcrAL RECORD+ CLARK COUNTY, NEVADA ("HORTZONS AT SEltEt{ HrLUS RANCH
DECLARATTON").

PARCEL II:

TOGETHER WITH AN UNDIVIDED ALLOCATED FRACTIONAL INTERE5T IN AND TO THE
GENERAL COMMOT{ ELEMENTS, AS SET FORTH IN, AHD SUBJECT TO. THE PLAT AND
THE HORIZONS AT SEVEN HILLS RANCH DECLARATIOII.

PARCEL III:

TOGETHER WITH AN EXCLUSTE INTEREST IN AND TO THOSE UMITED cOl,lMON
ELEI|ENTS, IF AI{Y,APPURTENANTTO T}IE UNIT, AS SET FORTH TN, ANDSI,BXECT
TO, THE PLAT AND THE HORTZONS AT SEVEI{ HILTS RANCH DECLARATION,

0211



PARCEL TV!

TOGETHER WTTH A IION.EXCLUSn|E EAISEiIENT OF REAISONABTE INGRESS TO ATID
EGRESS FROtrl THE UI{IT, AND OF ENIOYI,IENT OF THE GENERAL COilMON
ELEMENTS, AS SET FORT}I IN, AND SUB'ECT TO, THE PIAT AND THE HORIZONS AT
SEVEN HIIIS RANCH DECIARATION.

Subject to

1. Att general and special taxes for the cunent fiscal year,

2. covenants, Conditto{rs, Restrictions, Reservations, Rlghts, Rights of Way and Easements

now of record. -_uqp

TOGETHERwith att tenemeYffipgbments and appurtenances, includlng easements and

water righb, if any, thereto belorlSpfg apPertaining, and any reversions, remainders' rents,

issues or profits thereoa *4s

Date:07/25/2005 -qS^
-;(b--tla

v^L
er?se

#
%.e
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Goose De t LLC, a Nevada Liulted
t1ab111ty

By: Tree nt, LLC; Lt's Manager

STATE OF CAI,IFORNIA

COUNTYOF SAN DIEGO

This Notary Acknowledgernent is atDached to that certain Gran!, Bargain Sale Deed dated
under Escrow No.

\
: st.
)

By: MichaelO Learyl

NFFANY ff. PECK
Collrllr. F oOtOEa

ilobry Puhllc-Crtlfum
silr 0tFcecouflrY

ilY Coff,|. Er9. Auo 17, tottB
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STATE OF NEVADA
DECLARATION OF VALUE
1. Assessor Parcel Number(s)

177-35-610-137a)
b).
c)

e)

c)

e)

e)
i)

Tge of Property

I Vacant Land b) [ Single Fam. REs.

f Condo/Twnhse q f, Z-4Plex

I npt. eHg. D I comm't/lnd'l

f Agricultural 3$) ! Mobile Home

I otnet

Total Value/Sales

Deed in Lieu of Foreclosur$Qi)fy;ftplue of property)

Book _Page:
Date of Recording:

Notgs:

s164.12s.00

$164.125.00

s838.96

BUYER (GRANTEE} INFOR!'ATION
(REQUIRED}

Print Name: Hawley Mclntosh

($

4.

rransfer Tax value: \FJW& A
Real Property Transfer Tax Due *Otb
lf ExemolJon Glaimed: 'btf\
a. Transfer Tax Exemption, per 375.090, S[4^{
I lffii""lJil"iiSruii'l;if;1375 

oeo' .4P
e

5. Partial lnterest: Percentage being transfened:

The undersigned declares and acknowledges, under

claimed exemption, or other determinatinn of additional tax due
107o of the tax due plus int€rest al 1Yo per month. Pursuant to NRS
Seller shall be
Signaturel

Signature:

Capacity:

Capacity:

nonth. Pursuant to NRS 3TqgqApt[e Buyer and
any addit'rona, "^"*t ffil^" dA

(REOUIRED)

Print Name: Goose Develooment LLC

Address: 402 W. Broadway, Suite 1720 Address: 11 Creeping Bend Court

City: San Diego City: Henderson

State: CA Zip: 92101 State: ZiP: 89052

COMPANY/PERSON REQUESTING RECORDING {required lf not seller or buverl
First American Tifle Company of

Print Name: Nevada File Number; 1 01 -22261 39 TAR/J S
Address 2490 Paseo Verde Parkway #100
City: Henderson State: NV 

-ZiP:89074
(AS A PUBLIC RECORD THIS FORM MAY BE
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STATE OF NEVADA
DECLARATION OF VALUE
1. Assessor Parcel Number(s)

ai ,, t'11 -.15-. t'Lq q

2. Try of Property
a) l_J Vacant Land b) f Singte Fam. Res.

c) [l Condo/Twnhsd d) I z+ ple*

fl npt. elos.

! Agricultural

0 ! Comm'titno't

h) I uouite nome

I otnet

o'-t'ff 
"'Ix:,',:rf i,?i"$o"iii,,

4. lf Exemptlon Glaimed:

a. Tran$fer Tax Exemption, per 375,090,

information and belief, and can be supported by documentation if gtlle;, upon lo substantiate
the information provided herein. furdtrermore, the parties agre{$aklisallowance of any
claimed exemption, or other determination of additional tax due, m-b$'re$ul! in a penalty of
10% of the tex due plus interest al 1o/o p9t rnonth. Pursuant to NRS Sf$oihtne Buyer and
Seller shall be jointly and-sguerally liable for any additional amounl owed. @,9

Book Page:

Date of Recording;

Notes:

o/o

of perjury, pursuant to NRS
conect to the best of their

Capacily:

Capacity:

BUYER {GRANTEE} INFORITIATION

fiEAUTRED)
print Name: rvl. r i i.t-l; sr..

Fite Number: 1o i - 1L'] U! ici - "i ciy'

e)

o)

r)

($

c. Partial lnterest; Percentage being

The undersigned declares and acknowledges,
375.060 and NRS 375.1'10, that the information

Signature:

Signalure:

SELLER (GRANTOR) lilF ORtTf ATTON

(REQUtRED)

Print Name: Goose Development LLC

Address: 4O2W- Broadwav. Suite 1720 Address:

City: San Diego

State: CA Zip: 92101 State;
COMPANY/PERSON REQUESTING REGORDING (requlred lf not setler or. buver)

Gity:

First American Title Company of
Print Name; Nevada
Address 24
City: Hendersgn State: NV Zip:89O74

(AS A PUBLTC RECORD TH|S FORM MAY BE RECORDED/MICROF|LMED)
,/'

,//

{) (b/)ri ( )v-
o
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Assessor's p:rrcel Nunber 177-35-610'f 37

Return To:
I-HE MORTGAGE STORE FINANCIAL, INC.. A
CORPORATION
727 WEST 7TH STREET, SUITE #850
LOS ANGELES, CA 90017

Prepared By:

JUU[|ilg|IUIlU[|U$Xrgl

Fae: $4{,00

N/C Fee: $0,00

09/15/2m 15:01:40
12905ffiM24

lEuestor;
FINST RilENrcR|l TIILE COIIPRilY OF |\|E\JADI

CALIFORNIA

lar \g/
Frances Deane s0L

Clarl Cornty Recorder pgs: lt

(d
Reeerding*qreSGifBy:
I'HE MORTGAGE STORE FINANCIAL, INC.. A CALIFORNIA
CORPORATION

[Space Above This Line For Recording Datal

DEED OF TRUST

LOAN NO.; 0508168244
ESCROW NO.:'t01-2226139

MrN 100141500000139326
MERS Phone: 1 -888-679-8377

^r,..-.lthForm3029 1/01

DEFINITIONS
Words used iu rnultiple sections of chis documen! ue defined below and otier words are defined in
Sections 3, ll, 13, 18, 20 and 21. Gnain rules regarding the usage of words used in this document are
also provided in Section 16-
(A) I'Security fnslrument'r means this document, which is datpd
Logether wi& ell Riders to this document.

SEPTEMBER 08, 2OO5

13) "Borrower" is
}IAWLEY MCINTOSH, A MABSIED MAN AS HIS SOLE AND SEPARATE PROPERTY

Bomrwer is the trustor under this Security l[struneot,
(C) "Lcnder" is
THE MORTGAGE STOEE FINANCIAL. INC,, A CALIFORNIA COBPORATION

Lender is a CORPORATTON

organized and existilg under the laws of CALIFORNIA

NEVADA-Single Family-Fannie Mae/Freddie Mac IINIFORM INSIS.UMENT
WIITI II,IDRS
VMP-6AGW) (0307) Page I of 15 LENDER suppoRTsysrEMstNc. MESsoANV.NEwroTro5)
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Lender's address is
727 WEST 7TH STREET, SUITE f850, LOS ANGELES, CA 90017

(D) t'Trustee" is
FIRST AMERICAN TITLE COMPANY OF NEVADA
(E) "MERS" i.s Mortgage Electronic Registration Systenr.s, lrr. MERS is a separate corporation that is

acting solely as a nominee for Lender and knder's successors and assigns. MERS is the benellclary

under tlris Security Instument. MERS is organized and existing under the laws of Delaware, and has an

addressandtelephone uumberof P.O.bx2026, Flint, MI 485Ob2A26, tel' (888) 679'MERS'
(F) "Note" means the prornissory oote signed by Borrower and dated SEPTEMBER 08, 2005
The Note states that Borrower owes ltnder
ONE HUNDRED THIRTY ONE THOUSAND THREE HUNDRED AND NO/lOO X X X X X X X X X

Dollars
(u.s. $131,300.00 ) plus interest. Borower has promised to pay dris debt in regular Periodic

Paymens arrd to pay the debt in full not later than oCTOBER 01, 2035
(G) "Property" means the propeny that is described below under the heading "Trensfer of Rights in the

Property. "
(H) "Loan" means the debr evidenced by the Note, plus interest, any prepayrnent charges and latc charges

due under the Note, and all surus due under this Security lnstrument, plus interest.
(f) rrRiders" means all Riders to this Security lnstrument that are executd by Borrower. The following
Riders are to be executed by Borrower [check box as applicableJ:

l-fr-l66.1usta61e Rate Ridcr [xX-l Coodo*ioioto niart lfrl t4 Family Ridcr

I-lCtaa*t"d payment Rider l----l pUnneA Unit Development Rider I--l Biwcetly Payment Rider
[---l nate Improvemcnt Rider l--.-l Second Home Ridcr
INTEREST-ONLY ADDENDUM TO ADJUSTABLE RATE RIDER
PREPAYMENT RIDER

nBalloon Rider
l-x-Xl Ornerls; tspeci$l

(J) "Applicabte Law't meam all controtling applicable federal, state and local statutes, regulations,

ordinances ard adminisrdsive rules end orden (that have the effect oflaw) as well as all applicable firal,
non-appcalable judicid opinioru.
(K) "Cbmmunity Association Dues, Fees, and Assesments't tneans all dues, tbes, assessments and other

charges that are irrposed on Borrower or the Propeny by a condominiun association, homeowners

association or similar organization.
(L) "Electronic Funds Transfer" melns any tnnsfer of funds, other than a transaction originated by
check, drati, or similar paper insmrment, which is initiated througb an elecuonic terminal, telephonic

instrument, computer, or uugnedc tape so as to order, irLstruct, or authorize a financial institution to debit

or credit an account. Such term includes, but is not limit€d to, pointof-sale transfers, automated teller
machine trausactiorus, transfers initiated by telephone, wire trarnfers, and autonuted clearinghouse

transfers.
(M) "Escrow fterns'r means those items that ale describerl in Section 3.
(J) 'Miscetlaneous Proceedstf means any compensation, settlement, award of damages, or proceeds paid

by agy third party (othcr than insurance proceeds paid under the coverages described in Section 5) for: (i)
damage to, oi destruction of, Ore hoperty; (ii) condemnation or other taking of all or any part of the

Property; (iii) conveyaoce in lieu of condemnatioq or (iv) nisreprescntations of, or omissions as to, the

valrr ard/or condition of tltc Property.
(O) 'Mortgage Insuranc€" means i[surarce protecting l*dcr agairnt the rcnpayment of, or default on,

the l,oan.
(P) "Periodic Payment" means the regularly scheduled amount duc for (i) principal and inlerest under the

Note, plus (ii) any anounts under Section 3 of ttris Security Instrument.

wrat4h
vMP-6ANn (0307) Page2 of 15 Form3029 1/01
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(Q) "RESPA" means the Reat Btate Settlement Procedures Act (12 U.S.C. Section2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Pan 35(X)), as they mrght be amended from tirB lo
time, or any additional or successor legislation or regulation that governs the sarne subject matter. As used
in thls Security Instrument, "RESPA" refers to all requirements and restrictions tlut are imposed in regard
to a "federally related mortgage loan" ever if the han does not quary as a "federally related mortgage
loan" under RESPA.
(R) "Successor in Interest of Borrower'r means any party thet has taken title to the Property, whether or
not that pany has as.sumed Borrower's obligations under the Notc and/or this Security Instrument.

TRANSFER OF RIGHTS IN TIIE PROPERTY

The beueficiary of this Sectrity Instrument is MERS (solely as tominee for l-en&r and Lender's
successors and assigns) and the successors and assigru of MERS. This Security Instrument socures to
lcnder: (i) the repaymeut of the Loan, and all renewals, extetrsions and modifications of the Note; and (ii)
the performance of Borrower's covenan[s and agreemenls under this Security Instnrment and dre Note. For
this purpose, Borrower irrevocably granls ad conveys to Tnrstee, in trust, with power of sale, the
following described property located in the
of CLARK

COUNTY [Type of Recording Jurisdiction]

[Name of Recording Juridiction]:
SEE COMPLETE LE6AL DESCBIPTION DESCRIBED IN EXHIBIT'A" ATTACHED HERETO AND MADE A
PART HEREOF

which currently has the address of

HENDEFSON
("Property Address")I

[Cityl, Nevada
lStreetl

8s052 [Zip Code]

TOGETHER WITH all the improvemenls now or hercafter erected on the property, and all
easements, appurleniruces, and fixtures now or hereafter a part of the propcrty. All replacemene and
additions shall also be covered by this $curiry Instrunent. All of 0re foregoing is referred to in this
Security Instrume[t as the "Property." Borrow€r understands and agrces that MERS holds only legal title
to the iaterests granted by Borrower in this Security Instrurnent, but, if necessary to conrply with law or
custom, MERS (as nominee for l-ender and I-euder's successors and assigns) has the right; to exercise any
or all of those intcrests, including, but not limited to, the right to foreclose and sell the Property; and o
ti*e any action required of Lender including, but not limited to, relcasing and canceling this Security
lnstrunent.

BORROWER COVENANTS that Borrower is lawfutly seised of the estate hereby conveyed and has
the right to graqt and convey the Property and that the Properry is unencumbered, except for encumbrances

Parcel ID Number: 1 77-35-601 -01 |

95O SEVEN HILLS DRIVE, UNIT 141 1

nvarrbh
Form3A29 UOlVMP-6A(NV) (030?) Page 3 of 15
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of record. Borrower warrants urd witl defend generally the title to the Property against all claims and
demands, subject to any encurnbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for uational use and non-uniform
coverunts with limited variations by juridiction to constitute a uniform security instrument covering real
properry.- ' Ui.ilFORM COVENANTS. Borrower and Lender covenant and agree as follows:

L Payment of Principal, Inter€st, Escrow ltems, Prepayment Charge' and- Llle Charge.
Borrower shalt pay when due tbe principal of, arrd iuterest on, thc debt evidenced by the Note *9 -y
prepayment chaigel and tate chargds duaunder the Note. Borrower shall also pay fund.s for Escrow ltems

iur'su-aut to Section 3. Payments-due under the Note and this Security Instrument shall be made in U'S.
i'urrency. However, if any check or orher instrument received by Lrrda as paynent rmder fte Note or this
Security lstrument is returned to Lerder unpaid, I*nder nuy require that any o_r all subsequent payments

due under the Note and this Security Instrument be made in orr or more of thl following fo_rm.1, as

selected bv Lender: (a) cash: 661 monev order; (c) certified check, bank check, treasurer's check or
cashier's ihect, provided any suih checl is drawn upon an institution whose deposis are iruurcd by a

federal agency, instrumentality, or entity; or (d) Electronic Frmds Trarufer.
Paymenis are deemed received by l*nder when received at the location designated in Ote^Note or at

such orfer bcation as may be designated by Lender in accordance with the notice provisions ia Section 15.
Lelrfler may retum any piyment dr partia[ payrrcnt if the peynry4 or panial p4{lngnts are. insufficient to
bring dre Iran cunent. Lender may acc€pt any paymeDt or partal Payment r[sumclent to Dnng ue Loen

cunitrt, without waiver of any rights her6under ilr prejudice to its rigfus to refrt-se zuch payment or partial
paymeri's in the future, but t--endEr is not obligatedto-1pply zu9! payments at the time such payments are

iccepteC. If each Periodic Payrnnt is applied as of its scheduled due date, then lrnder need not pay

irrrcrbst on unapplisd furxts. I-tinder may ti6tA such urupplied furds ur.rtil Borrower makcs paynr.nt to bring
the Loan cune'ni. If Borrower does noido so within a reasonable period of time, lrnder shall either apply

such funds or return them to Borrower. If not applied earlier, sucf, funds will be applied to ihe outstanding
prirrcipal balanoe urder the Note immediately prior to foreclosure. No offset or claim which Borrower
'might'have 

now or in the future against Lendei shall relieve Borower from making paymentsdue under

*riNote and ttris Security Instrumeint or perfbrming the covenants and agreements secured by this Security

Instnrmetrt,
2. Appticatlon of Payments or Proceeds. Except as otherwise described in this Section 2, all

paymeigs iicepteC and applied by knder sball be applied in 0re followingorder o.f prigrigr-(a) interest

iu! under tlre^Note; O)'phrrcipai due under the No-te; (c) am.ounts due under Section 3. $gh paynents

shall be applied to eabf, ireriodric Payment in the order in which it bcoame du9. f'ny lequtning anounts
shall be aiptiea first to late charges,-secod to any other amounts due urrder tltls Security lnslrument, and

then to reduce the principal balance of the Note .

Ii G;der redeives'a payment from Bonower for a delinqlent Pe.rrgdic Paymeil which includes a

sufficient :rmounr m pay ariy iate charge due, the paymetrt may be applied to the delinquent payment.and

1119 hte charge. tf mcrie tnan one Periodic Paymentis-oursundiirg, I-ender nny apply any ?ayment received

from Borroier to the repaynrcnt of the Periodic Payrnenls if, and to the ext€nt Sffl ?ch payment can be
paid in full. To rhe exreirt rhat any excess exists atl6r the payment is applied to the full payment of one or
inore Periodic Paytneus, such exless nuy beapplied to any. late.charged due. Voluutary prepayments shall
be apptied first to any prepayment charges and then as descriH in the Note'

' I;t ;pptdtiori 6f paynrnrs, usunmce proceeds, or Miscellaneous P_rocee_ds.to-prilcipal dle under
the ttote crriit not extendbiposoorp tbe due date, or change the artount, of the Periodic Payments'- - j.-nu"*f6r Sscid lt-u,ii. gono*er shail pay to-IJnder on the day Periodic Payrcnts are due

under the Note, until the Note is paid in full, a nrn(the "Funds') to.provide {o-r qaYment of amounts due

for: (a) 13xes and assessments aod other iteilN which can atrain priority over this Security lnstrument as a

fien di encumbrance on rhe Property; (b) leasehold paymens oi grourid rents on the Property, i! any; (c)

premiums for any and :rtl insuianie required by l*ndrr under Section 5; qnd (d) Modgage Insurance
^oremiunrs. if an'i. or anv sums pavable by Bonower to Lender in lieu of the paymeut of Mortgage
in"urance-premiririrs in aicordanc! wiU ttri provisiorts of Section 10. These items are called "Escrow

Ierns." Aiorigination or at any tirne during ihe ternof dte [.oan, Lender may require-that Community

AsSociation Dies, Fees, and Assesmeils, lf any, be escrowed by Borrowel, a{ sugh dues, fees and

:Lss€ssmen6 sball be an Lscrow ltem. Borrower shdl promptly furnish to Lender all noticts of amounts to

bc paid urder this Sectiou. Borrower shall pay Lender ttre FiurOs for Escrow lterns unless knder waives

^ron 'Hfrl
Form 3{129 l/01VMP-6A(NV) (0307) Page 4 of 15
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Borrower's obligation to pay the Furds for any or all Escrow lterns, knder may waive Borrower's
obligation to pay to Lender Funds for aoy or all Escrow ltems at any time. Any such waiver may only be

in writing. In the event of such waiver, Borrower shall pay directly, when and where payable, the amounts
due for any Escrow Items for which payment of Funds has been waived by lrnder and, if Lender requires,
sliall furnish to Lender receipts evidencing such payment wi0rin such time period as l,ender may require.
Borrower's obligation to make such payments and to providc receipts shall for all purposes be deemed to
be a covenant and agreement contained in this Security Instrument, as tlrc phrase "covenant and agreement'
is uscd in Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant to a waiver, anl
Ilorrower fails to pay the amount due for an Escrow ltem, Lcnder rnay exercise it^s righrs under Section 9
and pay 51g[ xlaonnf urd Borrower shall then be obligated under Section 9 to rcpay io 6nder any such
amowtt. Lelder may revoke the waiver as to any or all Escrow Items at any time by a aotice given in
accordance with Section 15 and, upon such revocation, Borrower shall pay to l-ender all Funds, and in
such amounts, that are then required under this Section 3.

lrnder nay, at any timc, colloct and hold Funds in an amount (a) sufficient to perrrit Lender to apply
the Funds at the time specitied under RESPA, and (b) not to exceed the maximum amount a lender can
require under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estimates of expendituras of future Escrow Itens or otherwise in accordance with Applicable
Law.

The Funds .shall be held in an instifution whosc deposits are insured by a federal agency,
instrumcnulity, or entity (including [,ender, if Lender is an institution whose deposits are so insured) or in
any Federal Horrc Loan Bank. I-ender shall apply the Funds to pay the Escrow ltems no later than the tirne
specified under RESPA. trnder strall not charge Borrower for holding and applyrng the Funds, annually
analyzing the escrow account, or verifoing the Escrow Itens, unless knder pays Borrower interest on the
Funds and Applicable Law permis l*nder to make such a clarge. Unless an agreement is made in writing
or Applicable l-aw requires interest to be paid on the Funds, l,ender shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and trnder can agree in writing, however, that interest
shall be paid on the Funds. knder shall give to Bonower, wirhout charge, an annual accoundng of the
Funds a.s required by RESPA.

If there is a zurplus of Funds held in escrow, as detined under RESPA, lrrder shall account to
Borrower for the excess funds in accordance with RESPA. lf ihere is a shorage of Funds held in escrow,
as dcfined under RESPA, Lender shall notiff Borrower as roquired by RESPA, and Borrower shalt pay to
Lender the amount necessary to nrake up thc shortage in accordance with RESPA, but in no more than 12
nmnthly paymenls. If ftere is a deficiency of Funds held in escrow, as defined under RESPA, lrnder shall
notiry Borrower as required by RESPA, and Borrower shall pay to Letrder the anount nece$sary to rnake
up the deficiency in accordance with RBSPA, but in no more than 12 rnonthly payments.

Upon payment in full of all sums secured by &is Security Instrument, kuder shall promptly refiurd
to Borrower any Funds held by lrnder.

4. Charges; Liens. Bonower shall pay all Exes, assessments, charges, fines, and irnpositiorn
attributable to the Property which can attain priority over this Security Instrumert, leasehold peyrnent$ or
ground renLs on the Property, if any, and Corununity Association Dues, Fees, lnd Assessments, if any. To
the extent that shese items are Escrow ltens, Borrower shall pay thern in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instnrment unless
Borrower: (a) agrees in writiag to ihe payment of tlre obligation secured by tlre lien in a runnEr acceptable
to lender, but ottly so long as Boffower is performing srch agreement; (b) contests the lien in good faith
by, or defends agaiut enforcement of the lien in, legal proceedings wbich in Lcnder's opinion operate to
prevent the enforccment of the lieu while tbose proceedings are pending, but only until such proceedings
are corrcluded; or (c) secures from the holder of tlre Iien an agreenent satisftctory to knder subordinating
the lien to this Security Instrument. If L,ender detennines that any part of the Property is subject to a lien
which can attain priority over this Security Instmment, kndcr rnay give Borrower a notice identiSing the

,n^r,l/h
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lien, Within 10 days of the date on which that notice is given, Bormwer shall satisfy tlre lien or lake one or

more of the actions sil fonh above in this Secdon 4.
lender may require Borrower to pay a one-time charge for a real estate Ax verification and/or

reporting service used by Lender in connsction with this L,oan.

5. Property Insurance. Bonower shall keep 0rc inprovements now existing or hereafta erected on

thc Propsrty irusured against loss by fire, hazards insluded within tk krm "extended coverage," and any

other hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance'

lfiis insurance shall be maintained in the armun$ (including deductible Ievels) and for the periods that

L-ender requires. What I-ender requires pursuant to 0te preceding sentenccs can change during the tenn of
the Loan. The insurance carrier providing ttre iruurance shall be chosen by Borrower subject to Lender's

right o disapprove Borrower's choice, which right slrall rct be exercised unreasonably. I*nder rny
require Borrower to pay, in connection with this loan, either: (a) a one+ime charge for flood mne

determination, certffication and tracking services; or (b) a one-time charge for flood zone determination

and cenifrcation services and subsequent charges each time remappings or similar changes occur which

reasonably might affect such determination or ccrtification. Borrower shall atso bc responsible for the

payment of any fees imposed by the Federd Emergency Managernent Agency in connection with the

review ofany flood zone determination resulting from an objection by Bonower.
If Borrower fails to maintain any of the coverages describcd above, lrnder may obain insurance

coverage, at lfider's option and Borrower's expense. Lcnder is under m obligation !o purchase ury
particular type or amouuf of coverage. Therefore, snch coverage slull cover l*nder, but might or rnight

not protect Borrower, Borrower's equity in the hoperty, or the contsots of the Property, agaiost any risk,
hazard or liability and might pmvide greater or lesser coverage than was previously in effect, Borrower

ackmwledges 0rat tlre cost of the irsurance coverage so obtained might signi-ficantly cxceed tbe cost of
insurance tbat Borrower could have obairpd. Any amounts disbuned by Lender under this Section 5 shall

becorne additional debt of Bormwer secured by this Security Instrurnent. These amounts shall bear interest

at thc NotE rate from ihe date of disbursement and shall be payable, with such interesS, upon nouce hom

lender to Borrower requesting payment.

All insurance policies required by Lender and renewals of such policies shall be subject to l*nder's
right to disapprove such policies, shall include a standard mortgage clause, and shall name l-ender as

mortgag€ and/or as an additional los payee. l.ender sball havc 0re right to hold the policies and renewal

certificates. lf Lender rcquircs, Borrower shall promptly give to l*nder all receipts of paid premiums and

re1ewal notices. If Borrower obtains any form of insurance covgrage, mt otherwisc required by Lender,

for daunge to, or destruction of, the Property, such policy shall include a standard mortgage clause and

shall name Lender as mortgagee and/or as an additional loss payee.

In the event of loss, Borrower strall give prompt mtice to the insurance carrier and Leder. Lender

nuy makc proof of loss if not rude promptly by Bonower. Unless knder and Borrower otherwise agree

in writing, any insurarrce proceeds, whcther or nol the underlying insurance was required by l*nder, shall

be applied to rsstoration or repair of the Property, if the restoration or repair is econornically feasible aod

Lender's security is not lesened. During such repair and rcstorationperiod, I-ender shall havc the right to

hold such irsurarrce proceeds until Lrnder has had an opportunity to inspect zuch hoperty to ensurc the

work has been completed to tender's satisfaction, provided that surch irspection shall bc undertaken

prornptly. Lender may disburse proceeds for tlre repairs and restoration in a single payment or in a series

of progras paynents aS the wort is completed. Unless an ageemcnt is made in writing or Applicable Law

reguircs interest to be paid ou such insurance proceeds, Lender shall not be reguired to pay Borrower any

interest or eamings on such proceeds. Fees for public adjusten, or other third parties, reained by

Borrower shall not bc paid our of the insurance proceeds and sball be fte sole obligation ofBorrower. lf
tfie rcstoration or repair is not economically feasblc or koder's security would be lessencd, the insurance

proceeds shall be applied to the .surLs secured by this Security lnstrument, whether or not ften due, with

H,t{.t*tl
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the excess, ifany, paid to Bonower. Such insurance proceeds shall be applied in the order provided for in
Section 2.

If Bonower abandons ttre Property, bnder may file, negotiate and settle any available insurance
claim ad related sutters, If Bonower does not rcspond within 30 days to a notice from Lender Out the
iruurance carrier has offered to settle a claim, ttren lrnder may rrgotiate and settle the claim. The 30-itay
period will begin when 0re notice is given. In either eyen!, or if Lender acquires the Property under
Secdon 22 or otherwise, Bonower hereby assigns to knder (a) Borrower's rights to any insurance

Srruceeds in an amount not to exceed dre amounts unpaid under the Note or this Security Instrument, ard
(b) any other of Borrowcr's rights (other ttran the right to any refuid of unearned premiums paid by
Borrower) under all iruurance policies covering the Property, insofar as such rights are applicable to the
coverage ofthe Property- Lclder fluy usc the iasurance proceeds either n repair or restore the Property or
to pay arnounts unpaid under the Note or this Security lnstrunrent, whether or not then due.

6. Occupancy. Borrower shall occupy, esablish, and use the Property as Borrower's principal
residence within 60 days after ttrc execution of this Security Instnrment and shall continue to occupy the
Propert! as Borrower's pdncipat residence for at leasl one year after the date of occupancy, unless Lender
otherwise agrees in writing, which consent sball not be urueasonably withheld, or unless ext€nuating
circumstances exist which are beyond Borrower's control.

7. keservation, Maintenance and hotection of tte Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commig waste on the
Property. Whether or not Borrower is residing in the Property, Borrower shall mainain the Property in
order t0 preveil the Propeny from deteriorating or decreasing in value due to its condidor. Unless it is
detcrmined pusuant to Section 5 that repair or restoration is not economically fe'asible, Bormwer shall
promptly repair fhe Property if drmaged ro avoid further deterioration or darnage. If insurance or
condemlation proceeds are paid in connection with damage to, or the taking of, the Property, Borrower
sball be responsible fbr repairing or restoring thc Property only if hder has released proceeds for such
purposes. lender may disburse proceeds for the repairs and restoration in a singlc payment or in a series of
prcgress payments as thc work is compleed, If the insurarrce or conderuution proceeds arc not sufficient
to repair or restore the Property, Borrower is oot rclieved of Borrower's obligation for the completion of
such repoir or resroration.

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender nuy inspect the interior of the improvemenb on 0re Property. I-ender shall give
Borrower notice at the time of or prior to such an interior inspection speci$ing such reasonable cause.

E. Borrower's L,oan Appllcation. Borrower shall be in default if, during ttre [.oan application
p{ocess, Borrower or any persom or entities acting at the direction of Borrower or wittr Borrower's
knowledge or consent gave naterially false, misleading, or iraccurate infornution or slaternents to l*nder
(or failed to provide Lender with rnaterial information) in connection wirh the l,oan. Material
representations include, but are not limited to, represenutions conuerning Borrower's occupancy of the
Property as Borower's principal residence.

9. Protection of Lender's hterest in the hoperty and Rights Under this Security InstrumenL If
(a) Borrower fails to perform lhe covenants and agreements contained iu this Security Instrumeot, (b) there
is a legal proceeding *rat might significantly affect l,ender's interest in the Property and/or rights under
this Security Imtrument (su& as a proceeding in bankruptcy, probate, for condemnation or forfeitue, for
enforcement of a lien which may attain priority over this Security lmtrurnent or to enforce laws or
regulations), or (c) Borower has abandomd tbe kopefiy, then l*nder may do and pay for whatever is
reasonable or appropriate to protect lrnder's interest in the Property and rigtrts under this Security
lnstrurnent, including protecting and/or assessing the value of ttre hoperty, and wcuring and/or repairing
the Property. I-ender's actiom can include, but are not limited to: (a) paying any sums secured by a lien
which has priority over this Security Instrumeil; (b) appearing in court; and (c) paying reasonabte
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attomeys' fees to protect is interest in tlre Property and/or rights under this Security lastrument,.ircluding
its secrireO position in a banknrptcy proceeding. &curing the Property includes, but is not limited !0,
entering thc-Property to rnake repairs, change locks, replace or board trp doors and windows, drain watcr
f'rom pipes, eldiruie building oi other codi violations-or dangerous conditions, and have utilities turned
otr or oif. Although knder may take action under this Section 9, Lender does not have to do so and is not
under any duty oiobligation to do so, It is agreed that leirder incurs no liability fornot uking any or all
action^s authorized under this Section 9.

Aay amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
securcd 

-by 
this Searrity Instmment. These amounts strall bear interest at the Note rate ftom the date of

disburseruent and shall be payable, with such intercst, upon notice from Lender to Borrower rcquesting
payment.

If this Security I&strument is on a leasehold, Borrower shall rcrply with all the provisions of the

lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not mcrge unlcs
Lender agrees to the merger in writing.

10. Mortgage Insurance. If Lrnder requircd Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiunrs required O mainain tbe Mortgage lryqrynce in effect. If, for any reason,

the Mortgage InsurancEcovenge required by Lrnder oeases to be available ftom the mortgege insurer that
previously provided such iusurarre and Borrower was required to make sepantely desigtut{ paymetrts

iowud tf,e-premiums for Mortgage lnsurance, Borrower shall pay the pre-rniums required_to obtain
coverage sulistantially equivaleni to the Mortgage lruurance previously in effect, at a 

-cost 
substantially

equivaient to tlre coit to Borrower of tbe Mortgage Insurarrce previously in effect, from an alternate
mbrtgage insurcr selected by lrnder. If substantially equivalent Mortgage Insuratrce coverage is not
avaitible, Borrower shall continue to pay to l:nder the amount of ttre separately desig;mted paymqats that
were due wben the insurance coverage-ceased to be in effect. I-ender will accept, use and retain thcse
paynents rs a non-refundable loss ieserve in lieu of Mortgage Insurarrce. Srrch loss reserve shall be

hoh-relundable, notwithstanding the fact that fte lnan is ultiinClsly paid in frrll, and l*nder shall.not bc

required to pay Borrower any interest or eamings on such loss reserve. Lender can no longer,require.loss
reserve payrients if Mortgag-e lnsurance coverage (in the amount and for the pgrio-d that l*nder requires)
provided by an iasurer selected by Lender again becomes avaitable, is obtained, and Lr-nder requires

ieparately designated payrnents toward the premiurns for Mortgage Insurance. If Lender required lvlortgage
blurance as a-conditioi of making the L6an and Borrower wa.s required to nrake separately der[nated
payrngnts toward the premiums foi Mortgage Insg1a1pg, Bonower shall pay the prcmium.s reqlired to
iniintain Mortgage Insurance in effect, oi to provide a non-refundable loss reserve, until l,ender's
requirenent fbiMortgage lusurance ends in accordance wit! any written agrcement between Borrower and

rciraer providing for-zuih tenninatiou or until terminatiou is requiredty {p{ica!_te Law. Nothing in this

Sectionl0 affecft Bonower's obligation to pay interest at the nte provided in the Note.

Mortgage Insurance reimburses l*nder (or any eltity trat purchases the Note) for cefiain losses it
nuy iucuiif Borrower does not repay rhe l.oan as agreed. Borrower is not a pany to the Mortgage
Insurance.- 

Mortgage insurers e\raluate thcir total risk on all such insurance io force from dme to time, and may

enter into agieements with other parties that sharc or modrfy their risk, or reduce losses. These agrcefienls
are on tenni and conditions that rue satisfactory to the morigage insurer and the other party (or panies) to
these agleements. These agreemenLs may rcquire the mortgage insurer p rrnke paymena ys,nC an- y source

of funds that the mortgagd innrrer rnay have available (which may include lirnds obtained tion Mortgage

Insurance premiums).

As a result of these agreemenls, I*nder, any purchaser of the Not9, another insurer, any rei[surer,
any other entity, or any atliliate of any of tle forigbing, may receive (directly or indirectly) amounts that

derive from (oi rnight be characterized as) a portion of Bonower's paYryen-s for Mortgage lnsurance, in
exchange for sharing or modifying the rrnngage insurcr's risk, or reducing losses. If such_ agrcement

providJs that an afliliate of Gnder takes a shar of the insurer's risk in cxchangc for a slrarc of the

|remiuru paid to the insurer, the arrangement is often termed "capdve rcinsurauce." Further:

(a) Any zuch agreements will no3 affect the amounts that Borrower has agreed P pny tot
[fortlige Insurance,lr any other terms of the- !oan. SJch agreemelts will not increase the amount
SorrJvir will owefor Mortg3ge Insurance, and lhey will not entitle Borrower to any refund.

"naa.rH4
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O) Any such agreemmts will not affect thc rights Borower has - if any - with respect to the
Mortgage Insurance under the Homeownens Protection Act of 1998 or any other law. These rights
may include the right to receive certain disclosurcs, to request and obtain cancellation of-the
MgttS"Su llsurance, to have the Mortgage Insurancc terminated automatically, and/or to reeive a
refund of any Mortgage Insurance premiums that werc unearned at the time of such cancellation or
terminatiou.

ll. Asignmeut of Miscellaneous hoceeds; Forfeiturr. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to l.ender.

If rhe Propeny is damaged, such Miscellaneous proceeds shall be applied to restoration or repair of
$e Property, if the restoration or repair is economically feasible and Lender's security is not lessened-
During such repair and restoration period, Lender shall have 0rc right to hold such Miscillaneous Proceeds
until Lender has had an opportunity m iu.spect such Property to ensure the work has been completed to
Lender's satisfaction, provided that such inlpcction shall be undertaken promptly. kndcr may pay for the
repairs and restoration in a single disbursement or in a scries of piogre.ss paymenm a.s the'work is
completed. Unless an agreerreil is rnade in writiry or Applicable Law requires interest to be paid on such
Miscellaneous Proceeds, Lender shall not be requircd to pey Borruwer any interest or earnings on sucb
Miscellaneous Proceeds. If the restoration or repair is not economically fcasible or Lender's recurity would
be lessened, ttre Miscellaneous Proceeds sball be applied to the sums secured by this Security Instrument,
whether or not then due, with the exces, if any, paid to Borrows. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.

In the event of a total taking, destruction, or loss in value of the Property, tbe Miscellaneous
Proceeds .*all be applied to dre sums secured by this Security Instrument, whether or not then due, with
the excess, ifany, paid to Borrower.

lu the event of a partial taking, destruction, or loss io value of the Property in which the fair market
value of the Property imurediately belbre tle partial takiog, dcstructioa, or loss in value is equal to or
greater than the amount of lhe sums secured by this Security Instrument immediarely before the partial
taking, destruction, or loss iu value, rnls5s llorrg\yer and Iader otherwise agree in writing, the sums
secured by this Secudty Instrument shall be reduced by the arnount of the Miscellaneous Proceeds
multiplied by the following fraction: (a) the total amount of the sums secured immediately bEfore the
partial taking, destructiol, or loss in value divided by (b) the fair market value of the Property immediately
before the partial aking, destruction, or loss in value. Any balance shall be paid to Bonowcr,

In the event of a panial taking, destruction, or loss in vdue of the Property in which the fair market
value of fte Property imrnediaiely before the partial aking, destruction, or loss in value is less than the
amoutrt of ttre sums secured immediately before tbe panial aking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied tro the suns
secured by this Security Instrument whether or not the .\ums :ue then due.

lf *r Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers to make au award to settle a claigr for damages,
Bonower fails to respond to Lender vittr;n 39 days after the date the notice is given, L-euder is authorized
trr collect and apply the Miscellaneous Proceeds either to rcstoration or repair of the Property or to the
s-ums secured by this Security Instrument, whether or not then due. "Opposing Party" means the third party
that owes Borrower Miscellaneous Proceeds or the party against whom Borrowcr has a right of action ia
regard to Miscellaneou-s Proceeds,

Borrower shall be in default if any actioo or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in fortbiture of the Propaty or other material impainnent of l*nder's
interest in the Property or righs under (his Security Instrument. Bonower can cure such a default and, if
act'eleration has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be
dismissed with a ruling that, in leder's judgnant, precludes forfeiture of the Propcrty or orher material
inpairment of Lender's interest in the Property or rigbts under this Security tnstrumerit. The proceeds of
any award or claim for damages that are atEibutable to tbe impainnent of l-ender's intercst in the Propeny
are hereby assigned ard shall be paid to Lender.

All Miscellaneous Proceeds that are not applied lo resloratioa or repair of ttre'Property shall be
applied in the orderprovided for in Section 2.
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12. Borrower Not Released; Forbearance By lender Not a Waiver. Extension of the time for
paymenr or modification of amortization of the surm secured by this Security Instrument granted by I*nder
io Bonower or any Succcssor in Interqst of Borrower shall not operats to release tbe liability of Borrower
or any Successors in Interest of Borrower. Lender slrall mt be required to commence proceeditgs against
any Srrccessor in Intcrcst of Borrower or to rcfuse to cxtend tirne for payneot or stherwise tnoqiry
aniortization of the surns sccued by this Security Instrument by reason of any demand madc by the origin'al
Borrower or any Successors in Interest of Borrower. Any forbearance by Lrtder io cxcrc'rsing any right or
remcdy includiirg, without limintion, Itnder's acceptance of payments from ttrird persons, entities or
Successors in Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or
preclude the exercise of any right or remedy.

13. Jolnt and Several Liability; Co-signers; Successorc and Assigns Bound. Borrower covenants

and agrees that Borrower's obligations ard liability sball bejoint and several. However, any Borrower vho
co-sigru this Security lnstrument but does not execute tlrc Note (a "co-signer"): (a) is co-signing this
Security Imtrument 6nty to mortgage, grant and oonvey the co-signer's interest in the Property under the

terru of this Security tnstrument; (b) is not personally obligated to pay the sums secured by this Security
tn!^trunefi; and (c) agrees that lrnder and any otber Borrower can agree to extend, nodify, forbear or
make any accommodations with regard to the lerms of this Security Instrum€nt or the Note without the
co-signer's consent.

Subject to the provisions of Scction 18, any Succesor in Interest of Borrower wbo assumcs

Borrowsr's obligations under this Security tnsrument in writing, and is approved by lrnder, shall obtaiu
all of Borrowert rigna and benefits under this Security Insfirment. Borrcwer shall not be rcleased ftom
Borrower's obligarions and liability under this Security Instrumeft unless Lerder agrces to such release in
writing. firc coverunts ud agreemenrs of tris Sccurity Iostrument shall bind (except as provided in
Section 20) and benefit the succesors aud usigns of Isder.

14. Loan Charges. l*nder may charge Borrower fees for services performed in connection with
Borrower's detault, for the purpose df protecting l*nder's interest in the Pmperty and qgh$ under_this
Security Instrument, ircluding, but not iimited to, attonEys' feeg, prope.rty_inspection and_valuatiou fees.

In regaid to any other fees, the absence ofexpress authority in dris Security Instrument to charge a specific
fee m Bonower shall nor be construed as a prohibition on the charging ofsuch fee' Lender may not charge

fees that are expressly prohibited by this Security Instrumerl or by Applicable l-aw.
If rhe Loail is sitject to a law wbich sets deximum loan charges, and that law is finally interpreted so

that thc interest or o0rer loan charges collected or 30 be collected in connection with the Iaan exceed the
permitted limits. then: (a) anv such loan cbarse shall be reduced by the amount aeccssaly to reduce thepermitted limits, then: (a) any
chargc to the pcrmitted limit; a

cbarge shall be reduced by the amount aeccssaly to reduce the

itrargc o the pcrmitted limit; and O) any sums alrcady collected from Borrower which exceeded permired
lirnits will be rcfunded to Borrower. Gnder may choose to rnake tbis refund by reducing the principal
owed under rhe Note or by rnaking a direct payment to Borrower. If a refuud reduces principal, the

reduction will be trcated as a partial prepayment without any prepaynent charge (whether. or not a

prepaynent charge is provided for under the Note). Bonower's acceptance of any such refund made by
'diticipaymetrr o gonbwer will constitute a waiver of any right of action Borrower might have arising out
of such overuharge.

15. Notices-. All nodces given by Borrower or I*nder in conrection with tlris Seculi_ry Ilstruruent
nrust be in writing. Any nodce 

-o 
Borrower in connection with this S€curity Instrument shall be deemed to

have been given io Borrower when mailed by fint class rnail or when actually delivered to--Borrower's
notice address if seut by other means. Notice to any orr Borrowcr shall corstitute notice to all Borroweru

urrless Applicable law expressly requires othenvise. The notice address Sglt !e the Propsrt-y Addrcss
unless B6rrower has dcsignated i suistimte notice address by notice to lrnder. Borrower shall prortptly
notify Iflder of BorrowEr's change of address, If Lender specifies a proccfirg for reporting-Borrower's
chanle of address, then Borrower-shall only repon a change of address througfi Oat spccitied p.rocdure.
Theri may be only one designarcd notice adAress under dris Security Instrument 1l aoy onl {*...Aoy
notisc to frnAct sUt Ue grvin by delivering it or by rniling it by first class nuil to lender's addrcss

stated herein unless Lrndlr has-designated anotkr addrcs by noticc b Borrower. Any -notice in
connecdon with this Security Instrruneot shall not be deemed to have been given to Leuder until actnrally

received by Lcnder. lf any irotice required by this Security Instnrment is also required under Applicable
Law, the Applicable Law requirenrnt will satisfy the corresponding requirement under this Sccurity
lnstmment.

YMP-6AN9 (0307)
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16. Governlng Law; Severability; Rules of Construction. This Security Inslrunent shall be
governcd by federal law and the law of ttre jurisdiction in which the Property is located. All rights and
obligations contained in this Security Instrument are subject to any requirements and limitations of
Applicable L:w. Applicable Law might explicitly or irnplicitly atlow the panies to agree by contract or it
might be silent, but such silence shall uot be constnred as a prohibition against agreement by contract. ln
the event that any provi.sion or clause of this Security lnstrument or the Notc conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instrument or thc Note which can be
given elTect without the conflicting provision.

As used in this Security Instrument: (a) words of the masculine gender shall mean and include
coneqponding neuter words or wrrrds of the feminine gender; @) words in tlre singular shall mean ad
include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to
trke any action.

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrurnent.
18. Transfer of the Property or a Beneflcial Interest in Borrower. As used in this Section 18,

"Interest in the Property" means any legal or beneficial interest in the Property, including, but rct limited
to, those beneficial interests trarsferred in a bond for deed, contract for deed, installment sales contracr or
escrow agrecuent, the intent of which is the transfer of tide by Borrowcr at a firture datE to a purchaser.

If all or any part of the Property or any Interest in tlre Property is sold or transferred (or if Bonower
is not a lutural person and a beoeficial interest in Botrower is sold or transferred) without l-ender's prior
written corsent, kder may require immcfil1e payment in full of all sums secured by ttris Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibiled by
Applicable taw.

If Lcnder exercises this opion, knder shall give Borrower notice of accelerztion. The notice shall
providc a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower mr.st pay all sums secured by Oris Security Instrurnent. If Borrower fails to pay
these surns prior to the expiration of this period, lrnCer may invoke any remedies permitted by this
Secudty Instrurneil without fru0er sotice or dEroand on Borrower.

19. Borrower's Right to Reinstate After Acceleration. lf Borrower meets certain conditions,
Borrower shall have the right to have snforcemeqt of this Security Instmment discontinued at any time
prior to the earliest of; (a) 6ve days before sale ofthe Property pursuant to any power of sale contaired in
tlds Security Instrunent; (b) such other period as Applicable I-aw might speciry fbr the termination of
Bonower's right to rcinstate; or (c) entry of a judguent enforcing this Security Instnrment. Those
conditious are tlut Borrower: (a) pays Lender all suns which then would tre due under this Security
Itutrument and the Note as if no acceleration had occuned; @) curcs any default of any other covetunts or
agreements; (c) pays all expenvs ircurred in enforcing this Security lrutrument, irrcluding, but oot limited
to, reasoruble attorneys' fees, property inspection and valuation fees, and other fees incurred for the
Puqrose of protecting Lender's interest in the Propeny and rights under this Security In$rument; and (d)
takes such rction as Lender may reasonably require to assure that Lerder's interest in the Property and
rigbts under this Security Instrument, and Borrower's obligation to pay &e surns secured by this Security
hrstrunent, shall contime ulchurged- l-ender may require that Borrower pay such reitrstatenent surns aud
expenses in one or nore of tbe following forms, as selected by lender: (a) cash; (b) money order; (c)
certi-fied check, bank check, treasurer's check or cashier's deck, provided any sudr check is draum upon
an irstitutios whose deposits are inqured by a federal agency, irskumentality or entity; or (d) Etecuonic
Fusds Trausfer. Upon reinstatement by Borrower, this Security Insuunrent urd obligatiors secured hereby
shall renuin fully effective as if ro aoceleration had occurred. However, this right to reinstate shall mt
apply in the case of accelemtion under Section 18.

20. Sale of Note; Change of Loan Servicer; Nodce of Grievance. The Note or a panial interest in
the Note (together with this Seority Instrument) can be sold one or nnre times without prior mtice to
Borrower. A sale might result in a change in dre entity (known as the "[.oan Servicer') that collects
Periodic Paymenls duc under the Note and tiis Security Instrunent and performs other mongage loan
servicing obligations under the Note, &is Security Instrument, ad Applicable Law. Tbere also might be

tttltd.#h
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one or more changes of the Loan Servicer unrelated to a sale of the Note. If ihere is a change of the loan
Serviccr, Borrower will be given writtcn notice of the change which will state the nntne and address of the

new [.oan Servicer, the address to which payments should be made and any other information RESPA

requires in connecdon with a notice of transfer of servicing. If the Note is sold and lhercafter tbe lnan Ls

serviced by a Loan Servicer other than the purcbaser of the Note, the mortgage loan scrvicing obligatiorrs

to Bonower will remain with the Loan Servicer or be nansferred to a sucessor han Servicer and are not

a^s.sumed by the Note purcbaser unless odrcrwise provided by the Note purchaser.

Neither Bonower nor lrnder rnay conunence, join, or be joined to any judicial action (as either an

irdividual litigant or the member of a class) ilnt arises from the o&er party's actiotls pursuant to ihis

Security Insfrument or that dleges that the other party has bre'ached any provision of, or any duty owed by

reason of, ttris Security Irutrument, until such Borrower or Lender has notified the other party (with such

notice given io compliance with tbe requirements of Section 15) of sucl alleged brcach and afforded the

o'ther party hereto a reasonable period after the giving of such rctice (o take corective action. If
Applicable law provides a tirne period which srust elapse before cerain action can be taken, that time

period will be deemcd to be reasonable tbr purposes of tbis paragnph. The notice of acceleratiou and

opportuuity to cure given to Bonower pursrunt to Section 22 and the notice of acceleration given to
Borrower pursuant o &ction 18 shall be deemed to satisfy the notice and oppornmiry to take corrective

action provisions of this Section 20.

21. Hatardous Substances. As used in this Section 2l: (a) "Hazardous Subsiances" are those

substanccs defined as toxic or hazardous substances, pollutants, or wastes by Environrnenfal l-aw and the

f<rllowing substiances: gasoline, kerosene, other flarnrnable or toxic petroleum products, toxic pesticides

and herbicides, volatile solvents, rnaterials coot:dning asbqstos or forrnaldehyde, and radioactive materiels;

(b) "Environmental l.aw" rneans federal laws and laws of thc jurisdiction whcre thc Property is located that

relat€ !o health, safety or environnental protectiol; (c) 'Environmental Clearup" includes any reqponse

acrion, remedial acdon, or rernoval action, as defined in Environrnental Law; and (d) an "Environrnental

Condition" mealn a condition thar can cause, contribute to, or othcrudse trigger an Environmental

Clemup.

Borrower shall not cause or pennit the pr€sense, use, disposal, storage, or release of any Hazardous

Substances, or tbreaten to release any Hazardous Substances, on or in ttrc Property' Bonower shall not do,

nor allow atryone else to do, anything affeeting the Property (a) that is in violation ofany Environrnental

Iaw, O) which crcates an Environrnental Condition, or (c) which, due to the presence, use, or release of a
Hazardous Subsumce, cFates a condition that adversely affects the value of the Property. fire preceding

two sentences shalt not apply to the presence, use, or storage on thc Property of small quantities of
Hazardous Substances that are generally rcoognznd o be appropriatc to normal residential uses and to

nuintenance of the Property (including, but not limited to, he"andout substances in consumer producb)'

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit

or othcr action by any goverflrnen8l or regulatory agency or private party involving the Property and any

Hazardous Slbstance or Enviroumeltal L:w of which Bonower has actual knou'ledge, (b) any

Environnpntal C"ondidon, irrcluding but not linited to, any spilling, leaking, discharge, rdease or threat of
release of any Hazardous Substance, and (c) any condition carned by the prcsence, use or release of a
Hazardous Substance which adversely affec6 the value of the Property. If Borrower learns, or is notified

by any governmental or regulatory aurlrority, or any private party, that any rernoval or otber respdiation

ofany Hazardous Subsance affecting the Property is necessary, Borrower shall promptly take dl necessary

rcmediat actions iu accordance with Environmental law. Nothing herein shall create any obligation on
l-ender for an Environrcotal Cleanup.

,^rr*'Hli'7
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NON-UNIFORM COVENANTS. Bonower and Lender further covenant and agree as follows:

22. Acceleration; Remedies. Lender shall glve notice to Borrower prior to acceleration following
Bonower's breach of any covenant or agreement in this Security Instrument Out not prior to
acceleration under Section l8 unless Applicable Law provides otherwise). The notioeshall specify: (a)
the default; O) the acfion requlrcd to cure the default; (c) a date, not less than 30 days from the date
the notice is given to Bolrower, by which tbe defaulr must be cured; and (d) that failure to cure the
default on or before the date speified in the notice may result in acceleration of the sums secured by
this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate aftcr accelenation and the right to bring a court action to assert tte non-exlstence of
a ddault or any olher defense of Borrower to acceleration and sale. If the default is not ctrcd on or
before the date specilied in the notice, Lender at its option, and without further demand, may invoke
the power of sale, including the right to accelerate full payment of the Note, and any other rernedies
permitted by Appllcable Law. Lender shall be entitled to collect all expenses incurred in pursulng lhe
remedies provided in this Section 22, including, but not limited to, reasonable attorneys' fees and
costs of title evidence,

If Lender invokes the power of sale, Lends shall execute or cause Trustee to execute written
notice of lhe occurrence of an event of ddault and of l*nder's election to causr the Property to be
sold, and shall suse such notice to be rrcorded in each county in which any part of the hoperty is
located. Lender shall mail copies of the notice as prescribed by Applicable Law to Borrower and to
the persons prrscribed by Applicable Law. Truslee shall give public notice of sale to the persons and
in the manner prescribed by Applicable Law, After the time required by Applicable Law, Trustee,
rvlthout demand on Borower, shall sell the Property at public auction to the high€st bidder at fhe
time and place and under the tema designated in the notice of sale in one or more parcels and in any
order Trustee determines. Trustee may postpone sale of all or any parcel of the Property by public
nnnouncement at the time and phce of any previously scheduled sale. Iender or its desipee may
purchase the koperty at any sale.

Trustee shall dellver to the purchaser Trusiee's deed conveying the hoperty without any
covenent or warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie
evidence of the truth of the statements rnade therein. Trustee shall apply the prcceeds of the sale in
the following order: (a) to all expenses of the sale, includlng, but not limittd to, rrasonable Trustee's
and attorneys' fees; (b) to all sums secured by this Security Instrument and (c) any excess to the
person or persons legelly entttled to it.

23. Reconveyance. Upon payment of all sums secured by tiis Security Instrument, Iender shall
request Tru.stee to reconvey the Property and shall surrender this Security Instnrmeot aud all notes
eviderrcing debt secured by this Security Instrument to Trustee. Trustee shall reconvey thc Property
witlrout warranty o dre person or persons legally entitled to it. Such person or persons shall pay any
recordation costs, I-erdcr may charge sush persor or persols a fee for rcconveying the Property, but only
if the fee is paid to a third pany (such as the Trustee) for services rendered and the drarging of the fee is
pemftted under Applicable Law.

24. Substitute Trustee. Lender at its optiotr, may from time to time rcmove Trustee and appoint a

suocessor trustee to any Trustee appointed hereunder. Without conveyarce of the Propeny, tbe successor
Eustee shall succeed to all the title, power antl duties conferred upon Tnstee herein and by Applicable
I-aw.

25. Assumption Fee. If there is an assumption of ttris loan, I*nder may charge an assumption fu of
U.S. $

bindt/fu
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BY SIGNING BELOW, Borrower accepts and agrees to the tems and covenants conained in tbis
Security Iristrument and in any Rider executed by Borrower atd recordcd with it.

Witnesses:

.Witness

-Witness

(Seal)
'Borrow8r

tSeal)
-Borrorer

(Seal)
-Borower

(Seal)
-Borrower

(Seal)
'Borotrct

VMP-6ANV) (0307) Page 14 of 15 Form3029 1/01
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STATE OF NEVADA
cou$irY or (2ba4

llris instrument was acknowledged betbre me on t 42/b/b^ / /4 S'' by
HAWLEY MCINTOSH

Mail Tax Statements To:

THE MOBTGAGE STOBE FINANCIAL,
CORPORATION
727 WESI 7TH STBEET, SUITE I85O
LOSANGELES, CA 90017

A CALIFOBNIA

nr*fu
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LOAN NaME: HAWLEY MCINTOSH

Property Address:95o sEvEN Hllts DRlvE, UNIT 1411, HENDEFSON, NV 89052

EXHIBIT IIAII

LEGAI DESCRIPTION OF PROPERW

LOAN NO.: 0508168244

LENDER SUPPORT SYSTEMS INC. EX.A.XX.FRM (02y97)
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ADJUSTABLE RATE RIDER
.- __(LIIOR Six-Month Index (As Published ln TheWall Strea Journal) - Rate Caps)

SEE "INTEREST.ONLY ADDENDUM TO AFM RIDER" ATTACHED HERETO AND MADE A PART HEREOF.

MUITISTATE ADJUSTABTE RATE RIDER. LIBOR SIX-MONTH INDEX (AS PUBTISHED IN
THE-UVALL STREET JOURNALI - Single Family - Fannie Mae Uniform Instrument

LOAN NO.: 0508168244 MIN: 1 001 41 5000001 39326
MERS Phoner 1 -888-679-6377

THIS ADJUSTABLE RATE RIDER is made this 8rh day of SEPTEMBER, 2oo5
and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed
of Trust, or Security Deed (the "Security lnstrument") of the same date given by the
undersigned {"Borrower") to secure Borrower's Adjustable Rate Note {the "Note"} to
THE MORTGAGE STORE FINANCIAL, INC., A CALIFORNIA CORPORATION

{"Lender") of the same date and covering the property described in the Security Instument
and located at:

950 SEVEN HILLS DRIVE. UNIT 141 'I, HENDERSON, NV 89052
lProperty Addressl

THE NOTE CONTAINS PROVISIONS ALTOWING FOR CHANGES IN THE
INTEREST RATE AND THE MONTHLY PAYMENT. THE NOTE LIMITS THE
AMOUNT BORROWER'S INTEREST RATE CAN CHANGE AT ANY ONE TIME
AND THE MAXIMUM RATE BORROWER MUST PAY.

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the
Seculity lnstrument, Borrower and Lender further covenant and agree as follows:
II. INTEREST RATE AND MONTHIY PAYMENT CHANGES

The Note provides for an initial interest rate of 6.750 %. The Note provides
for changes in the interest rate and the monthly payments, as follows:
4. INTEREST FATE AND MONTHLY PAYMENT CHANGES

lAl Change Dats
The interest rate I will pay may change on the first day of OCTOBER, 2007

and on that day every 6th month thereafter. Each date on which my interest rate
could change is called a "Change Date."

lB) The Index
Beginning with the first Change Date, my interest rate will be based on an lndex. The

"lndex" is the average of interbank offered rates for six month U.S. dollar-denominated
deposits in the London market ('L|BOR"), as published in The Wall Street Journal. The most
Iecent Index figure available as of the first business day of the month immediately preceding
the month in which the Change Date occurs is called the "Current lndex."

Form 3138 1/O1
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lf the lndex is no longer available, the Note Holder will choose a new index that is based
upon cornparable information, The Note Holder will give me notice of this choice.

(C) Calculation of Ghanges
Before each Change Date, the Note Holder will calculate my new interest rate by adding

FIVE AND OOO/IOOOTHS percentage points

ONE AND OOONOOOTHS percentage points

( s,000 %l to the Current Index. The Note Holder will then round the result of
this addition to the nearest one-eighth of one pelcentage point (0.125o/ol. Subject to the limits
stated in Section 4(D) betow, this rounded amount wil'i be my new interest rate untll the next
Change Date,

The Note Holder will then determine the amount of the monthly payment that would be
sufficient to repay the unpaid principal that I am expected to ow€ at the Change.Date in full
on the Maturiti Date at riry n6w inierest rate in substantially equal payrnents. The result of
this calculation-will be the new amount of my monthly payment.

lD) Limits on Interest Rate Changes
The interest rate I am required to pay at tlre first Change Date will not be gteater than

9.750 70 ol less than 6.750 %, Thereafter, my interest rate will
never be increased or decreased on any single Change Date by more than

( 1.OOo o/) from the rate of interest I have been paying for the preceding 6

months. My interest rate will never be greater than 12.750 96 . or less than 6.750 %'

{El Effective Date of Ghanges
Mv new interest rate will become effective on €ach Change Date. I will pay the amount

of my hew monthly payment beginning on the first monthly p'ayment date after the Change
Date'until the amount of my monthly payment changes again,

(Fl Notice of Changes
ihe Note Holdel wlll deliver or mail to me a notice of any changes in my interest rate and

the amount of my monthly payment before the effective date of any. change. The notice will
include information required bylaw to b€ given to me and also the title.and telephone number
of a person who wilt airswer ahy questionl may have leguding the notice.

B. TRANSFER OF THE PROPEFW OR A BENEFICIAL INTEREST IN BORROWER
tlniform Covenant 18 of the Security lnsttument is amended to read as follows:

Transfer of the Prooero or a Benef,c-lal Interest in Borrower. As used in this
Section 18, "lnterest in-the'Property" means any legal or beneficial interest in the
Property, including, but not lin;ited-to. those bbnef-lcial interests transferred in a
bond for deed, contract for deed, installment sales contract or esctow agleement,
the intent of which is the transfer of title by Borrower at a futule date to a
purchaser.

VMP-838R (0402) Page 2 of 4
tttat:fu
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lf all or any part of the Property or any ,lnterest in the Property is sold or
transferred (or if Borrower is not a natural person and a beneficial intelest in
Borrower is sold or transferredl without Lender's prior written consent, Lender may
require immediate payment in full of all sums secured by this Security Instrument.
However, this option shall not be exercised by Lender if such exercise is prohibited
by Applicable Law. Lender also shall not exercise this option if: (a) Borrower causes
to be submitted to Lender information required by Lender to evaluate the intended
transferee as if a new loan were being made to the transferee; and (b) Lender
reasonably determines that Lender's security will not be impaired by the loan
assumption and that the risk of a breach of any covenant or agreement in this
Security lnstrument is acceptable to Lender.

To the extent permitted by Applicable Law, Lender may charge a reasonable fee
as a condition to Lender's consent to the loan assumption. Lender also may require
the tran$feree to sign an assumption agreement that is acceptable to Lender and that
obligates the transferee to keep all the promises and agreements made in the Note
and in this Security Instrurnont, Borrower will continue to be obligated under the
Note and this Security Instrument unless Lender releases Borrower in writing.

lf Lender exercises the option to require immediate payment in full, Lender shall
give Borrower notice of acceleration. The notice shall provide a period of not less
than 3O days from the date the notics is given in accordance with Section 15 within
which Borrower must pay all sums secured by this Security Instrument. lf Borrower
fails to pay these sums prior to the expiration of this period, Lender may invoke any
remedies permitted by this Security lnstrument without further notice or demand on
Borrower.

VMP€38R (0402t Page 3 of 4
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained
in this Adjustable Rate Rider.

(Seal)
-Ilorrowet

(Seal)
-Borrower

(Seal)
^Bonower

(Seal)
-Borrowcr

* (Seal)
-Bonnwer

_ (SeaD
-Borowcr

(Seal)
-Borrower
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CONDOMIMUM RIDER
LOAN NO.: 0508168244

THIS CONDOMINIUM RIDER is made this 8th

MULTISTATE CONDOMINIUM BIDEB - Single Farnily -

Fannie MaelFreddie Mac UNIFORM INSTRUMENT
v-8R (0411) Page 'l of 3

and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed
of Trust, or Security Deed (the "Security Instrument") of the same date given by the
undelsigned (the "Borrower") to securs Borrower's Note to
THE MORTGAGE STORE FINANCIAL, INC., A CAUFORNTA CORPORATION

(the "Lender") of the same date and covering the Property described in the Security
Instrument and located at:

950 SEVEN HILLS DRIVE, UNIT I411, HENDERSON, NV 89052

lProperty AddressJ

The Property includes a unit in, together with an undivided interest in the common elements
of, a condominium project known as:

SEVEN HILLS

lName of Condominium Projectl
(the "Condominium Project"). lf the owners association or other entity which acts for the
Condominium Project (the "Owners Association"l holds title to property for the benefit or use
of its members or shareholders, the Property also includes Borrower's interest in the Owners
Association and the uses, proceeds and benefits of Borrower's interest.

CONDOMINIUM COVENANTS. In addition to the covenants and agreernents made in the
Security lnstrument, Borrower and Lender further covenant and agree as follows:

A. Gondornlnlum Obllgadons. Borrower shall perlorm all of Borrowe/'s obligations under
the Condominium Project's Constituent Documents. The "Constituent Documents" are the: (i)

Declaration or any other document which creates the Condominium Project; {ii) by-laws; {iii)
code of regulations; and (iv) other equivalent documents. Borrower shall promptly pay, when
due, all dues and assessments imposed pursuant to the Constituent Documents.

B, Ploperty lnsurance. So long as the Owners Association maintains, with a generally
accepted insurance carrier, a omastern or "blanket" policy on the Condominium Project which
is satisfactory to Lender and which provides insurance coverage in the amounts (including
deductible levelsl, for the periods, and against loss by fire, hazards included within the term
"extended cover6ge." and any other hazards, including, but not limited to. earthquakes and
floods, from which Lender requires insurance, then: (i) Lender waives the provision in

MIN: 10O141 5000001 39326
MERS Phone: 1-888-679-6377

day of SEPTEMBER,2005 ,

^u"r,HhForm314O 1lO1
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Section 3 for the Periodic Payment to Lender of the yearly premium installments for property
insurance on the Property; and (iil Borrower's obligation under Section 5 to maintain property

insulance coverage on the Property is deemed satisfied to th9 extent that the required
coverage is provided by the Owners Association policY.

What Lender requires as a condition of this waiver can change during the term of the
loan,

Borrower shall give Lender prompt notice of any lapse in lequired ptoperty insurance
covsrago provided by the master or blanket policy.

ln the event of a distribution of property insurance proceeds in lieu of restoration or
repail following a loss to the Property, whether to the unit or to common elements, any
proceeds payable to Borrower are hereby assigned and shall be paid to Lender for application
to the sums secured by the Security Instrument, whether or not then due, with the excess, if
any, paid to Borrower.

C. Public Uatrilitv Insurance. Borrower shall take such actions as may be teasonable to
insure that the Owners Association maintains a public liability insurance policy acceptable in

form, amount, and extent of coverage to Lender.
D. Condemnation. The proceeds of any award oI claim fol damages, direct or

consequential, payable to Borrower in connection with any condemnation or other taking of all

or any part of the Ploperty, whether of the unit or of the common elements, or for any

conveyance in lieu of condemnation, are hereby assigned and shall be paid to Lender. Such
proceeds shall be applied by Lender to the sums secured by the Security lnstrument as

provided in Section 11

E. Lender's Prlor Consent. Borrower shall not, except after notice to Lender and with
Lender's prior written consent, either partition or subdivide the Property or consent to: (i) the
abandonment or termination of the Condominium Project, sxcept for abandonment or

termination required by law in the case of substantial destruction by fire or other casualty or

in the case of a taking by condemnation ot eminent domain; (iil any amendment to any
provision of the Constituent Documents if the provision is for the express benefit of Lender;
(iai) termination of professional management and assumption of self-managernent of the
Owners Association; or (ivl any action which would have the effect of rendering the public

liability insurance coverage maintained by the Owners Association unacceptable to Lender.

F. Remedies. lf Borrower does not pay condominium dues and assessments when due,
then Lender may pay them. Any amounts disbursed by Lender under this paragraph F shall
become additional debt of Borrower secured by the Security Instrument. Unless Borrower and
Lender agreo to other terms of payment, these amounts shall bear interest frorn the date of
disbursement at the Note rate and shall be payable, with interest, upon notice from Lender to
Borrower requesting payment,

v-88 (0411) Page 2 of 3 1tal
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained
in this Condominium Rider.

/)
r---

- /: ,/ 
= === (Seal)

HAWLEY MCINTOSH _Borowcr
(Seal)

,Bonowcr

(Seal)
-Bosower

(seaD
-Borrowcr

(Seal)
-Borrower

v-8R (0411) Page 3 of 3 Form 3140 1lO1
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Ex. Pleading Date Vol. Pages 
2 Answer to Complaint 11/3/2011 I 0099-

0105 
16 Appendix of Exhibits to Defendant’s 

Motion for Clarification or, in the 
alternative, for Reconsideration of Order 
Granting Summary Judgment on Claim of 
Declaratory Relief 

2/6/2012 V 1002-
1172 

7 Business Court Order 12/8/2011 IV 0781-
0785 

1 Complaint 9/6/2011 I 0001-
0098 

49 Correspondence dated 3/28/13 re: 
Proposed Final Judgment 

4/10/2013 X 2114-
2140 

10 Court Minutes:  Decision re: Plaintiff’s 
Motion for Partial Summary Judgment & 
Defendant’s Countermotion 

12/16/2011 IV 0833-
0834 

9 Court Minutes: All Pending Motions 12/12/2011 IV 0831-
0832 

27 Court Minutes: All Pending Motions 3/12/2012 VII 1538-
1539 

34 Court Minutes: All Pending Motions 5/7/2012 VIII 1755 
38 Court Minutes: All Pending Motions 6/11/2012 IX 1888 
63 Court Minutes: All Pending Motions 6/3/2013 XI 2464 
48 Court Minutes: Bench Trial 3/12/2013 X 2112-

2113 
46 Court Minutes: Calendar Call 2/19/2013 IX 2101 
30 Court Minutes: Decision 3/28/2012 VII 1550 
40 Court Minutes: Decision 6/22/2012 IX 1893 
11 Court Minutes: Mandatory Rule 16 

Conference 
1/9/2012 IV 0835-

0836 
25 Court Minutes: Minute Order 3/7/2012 VII 1511-

1512 
64 Court Minutes: Minute Order – Decisions 

re: 6/3/13 Motion for Attorney Fees and 
Costs 

6/28/2013 XI 2465 

43 Court Minutes: Motion for 
Reconsideration 

7/12/2012 IX 2081-
2082 

60 Court Minutes: Motion to Retax 5/28/2013 XI 2427 
29 Decision 3/28/2012 VII 1547-
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1549 
39 Decision 6/22/2012 IX 1889-

1892 
65 Decision 6/28/2013 XI 2466-

2470 
56 Defendant’s Case Appeal Statement 5/8/2013 X 2328-

2331 
70 Defendant’s Case Appeal Statement 9/5/2013 XI 2505-

2508 
15 Defendant’s Motion for Clarification or, 

in the alternative, for Reconsideration of 
Order Granting Summary Judgment on 
Claim of Declaratory Relief 

2/6/2012 V 0975-
1001 

37 Defendant’s Motion for Reconsideration 
of Order Granting Summary Judgment on 
Claim of Declaratory Relief 

6/8/2012 VIII-IX 1774-
1887 

52 Defendant’s Motion to Retax Costs 4/25/2013 X 2173-
2186 

69 Defendant’s Notice of Appeal and Notice 
of Related Case 

9/5/2013 XI 2485-
2504 

55 Defendant’s Notice of Appeal and Notice 
of Related Cases 

5/8/2013 X 2253-
2327 

57 Defendant’s Notice of Filing Cost Bond 
on Appeal 

5/10/2013 X 2332-
2337 

59 Defendant’s Opposition to Motion for 
Attorney’s Fees and Costs 

5/24/2013 XI 2377-
2426 

5 Defendant’s Opposition to Plaintiff’s 
Motion for Partial Summary Judgment 
and Counter-Motion for Summary 
Judgment 

11/30/2011 III-IV 0544-
0756 

18 Defendant’s Opposition to Plaintiff’s 
Motion for Summary Judgment and 
Counter-Motion for Summary Judgment 

2/14/2012 VI-VII 1181-
1433 

33 Defendant’s Opposition to Plaintiff’s 
Third Motion for Summary Judgment / 
Countermotion for Summary Judgment 

4/25/2012 VIII 1668-
1754 

23 Defendant’s Reply In Support of Motion 
for Clarification or, in the alternative, 
Reconsideration of Order Granting 
Summary Judgment on Claim of 
Declaratory Relief 

3/6/2012 VII 1486-
1507 
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42 Defendant’s Reply in Support of Motion 
for Reconsideration of Order Granting 
Summary Judgment on Claim of 
Declaratory Relief 

7/9/2012 IX 1952-
2080 

36 Defendant’s Reply Memorandum in 
Support of Countermotion for Summary 
Judgment 

6/4/2012 VIII 1766-
1773 

22 Defendant’s Reply to Plaintiff’s 
Opposition to Defendant’s Counter-
Motion for Summary Judgment 

3/6/2012 VII 1477-
1485 

50 Final Judgment 4/11/2013 X 2141-
2168 

53 Final Judgment 5/1/2013 X 2187-
2212 

17 Joint Case Conference Report 2/10/2012 VI 1173-
1180 

47 Joint Pre-Trial Memorandum 3/11/2013 IX 2102-
2111 

68 Judgment 8/18/2013 XI 2481-
2484 

54 Motion for Attorney Fees and Costs 5/2/2013 X 2213-
2252 

66 Order Denying Motion to Retax Costs 7/3/2013 XI 2471-
2475 

32 Order Denying Plaintiff’s Motion for 
Summary Judgment/Order Granting 
Defendant’s Countermotion for Summary 
Judgment 

4/16/2012 VIII 1661-
1667 

71 Order for Return of Monies on Deposit 9/9/2013 XI 2509-
2510 

28 Order re: Defendant’s Motion for 
Clarification 

3/16/2012 VII 1540-
1546 

45 Order re: Defendant’s Motion for 
Reconsideration of Order Granting 
Summary Judgment on Claim of 
Declaratory Relief 

7/24/2012 IX 2095-
2100 

67 Order re: Plaintiff’s Motion for Attorney 
Fees and Costs and Defendant’s Motion to 
Retax Costs 

7/23/2013 XI 2476-
2480 

14 Order re: Plaintiff’s Motion for Summary 
Judgment on Claim of Declaratory Relief 

1/19/2012 V 0967-
0974 
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and Defendant’s Counter Motion for 
Summary Judgment on Claim of 
Declaratory Relief 

44 Order re: Plaintiff’s Motion for Summary 
Judgment on Declaratory Relief and 
Defendant’s Counter-Motion for 
Summary Judgment 

7/20/2012 IX 2083-
2094 

13 Order re: Rule 16 Conference 1/18/2012 V 0964-
0966 

24 Order Setting Civil Non-Jury Trial and 
Calendar Call 

3/6/2012 VII 1508-
1510 

51 Plaintiff’s Memorandum of Costs and 
Disbursements 

4/16/2013 X 2169-
2172 

4 Plaintiff’s Motion for Partial Summary 
Judgment on Issue of Declaratory Relief 

11/7/2011 I-III 0108-
0543 

12 Plaintiff’s Motion for Summary Judgment 1/16/2012 IV-V 0837-
0963 

31 Plaintiff’s Motion for Summary Judgment 
on Issue of Declaratory Relief 

3/30/2012 VII-
VIII 

1551-
1660 

19 Plaintiff’s Opposition to Motion for 
Clarification or in the alternative for 
Reconsideration of Order Granting 
Summary Judgment 

2/27/2012 VII 1434-
1472 

41 Plaintiff’s Opposition to Motion for 
Reconsider [sic] of Order Granting 
Summary Judgment on Claim of 
Declaratory Relief 

6/27/2012 IX 1894-
1951 

58 Plaintiff’s Opposition to Motion to Retax 
Costs 

5/23/2013 X-XI 2338-
2376 

62 Plaintiff’s Reply to Opposition to Motion 
for Attorney Fees and Costs 

5/29/2013 XI 2444-
2463 

35 Plaintiff’s Reply to Opposition to Motion 
for Partial Summary Judgment on Issue of 
Declaratory Relief & Opposition to 
Counter Motion for Summary Judgment 

5/18/2012 VIII 1756-
1765 

3 Plaintiff’s Request to Transfer to Business 
Court 

11/4/2011 I 0106-
0107 

61 Plaintiff’s Supplement to Memorandum of 
Costs and Disbursements 

5/29/2013 XI 2428-
2443 

26 Recorder’s Transcript of Proceedings: 
Plaintiff’s Motion for Summary 

3/12/2012 VII 1513-
1537 
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Judgment/Defendant’s Opposition to 
Plaintiff’s Motion for Summary Judgment 
and Countermotion for Summary 
Judgment 

6 Reply to Opposition to Motion for Partial 
Summary Judgment on Issue of 
Declaratory Relief & Opposition to 
Counter Motion for Summary Judgment 

12/7/2011 III-IV 0757-
0780 

21 Scheduling Memo 2/28/2012 VII 1476 
20 Scheduling Order 2/28/2012 VII 1473-

1475 
8 Transcript of Proceedings: Motions 12/12/2011 IV 0786-

0830 
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ANS
ALVERSON, TAYLOR,

MORTENSEN & SANDERS
KURT R. BONDS, ESQ,
Nevada Bar #6228
7401 W. Charleston Boulevard
Las Vegas, NV 89117
(702) 384-7000
Attorney for Defendant Horizons At
Seven Hills Homeowners' Association

&.-l'/e&"*,*
CLERK OF THE COURT

DISTRICT COI.IRT

CLARI( COUNTY, NEVADA

_*_

IKON HOLDINGS, LLC. aNevada limited liability)
)
)

Plaintiff, )
)
)

Case No. A-11-647850-C
Dept. No. XXVIII

company,

)
HORIZONS AT SEVEN HILLS HOMEOS/NERS )
ASSOCIATION, and DOES 1 through 10 andROE )
ENTITIES l through l0 inclusive,

Defendant.

ANSWER TO COMPLAINT

COMES NOW, Defendant, HORIZONS AT SEVEN HILLS HOMEOWNERS

ASSOCIATION by and through its attomeys of record, ALVERSON, TAYLOR" MORTENSEN

& SANDERS, and answers Plaintiff s Complaint on file herein as follows:

l. This answering Defendant states that it does not have sufficient knowledge or

information upon which to base a belief as to the truth of the allegations contained in Paragraphs

3,4,5,6,7,8,9, 10, 11,12,73,16,17,18,20,21,23,24,26,28,30,32,33,37 and 38 Of

PlaintiffsComplaintanduponsaidgrounddenieseachandever}iallegationcontainecltherein.

)
)
)
)

Krtn:\rrr >r-?>
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2. This answering Defendant denios those allegations contained in Paragraphs 14,

| 5, 19, 22, 25, 27, 29, 3 1, 34, 35, 36, 39, 40, 41, 42, 43, 44 and 45 of PlaintifP s Complaint.

3. This answering Defendanl admits those allegations contained in Paragraphs I and

2 of Plaintiffls Cornplaint.

L
FIRST CAUSE OF ACTION

@reach of Confract)

4. This answering Defendant repeats and realleges its answers to each and every

allegation oontained above as if set forth at length horcin.

5. This answering Defendant denies those allegations contained in Paragraphs 48,

49,50 and 51 of Plaintiffs Complaint.

6. This answering Defendant states that it does not have suffrcient knowledge or

information upon which to base a belief a-s to the truth of the allegations contained in Paragraph

47 of Plaintiff s Complaint and upon said ground denies each and every allegation contained

therein.

It
SECOND CAUSE OF ACTION

{Breach of Implied Covenanf of Good Faith and Fair Dealing)

7. This answering Defendant repeats and realleges its answers to each and every

allegation contained above as if set forth at length hersin.

L This answering Defendant denies those allegations contained in Paragraphs 54,

55, 56 and 57 of Plaintiff s Complaint.

9. This answering Defendant states that it does not have sufficient knowledge or

information upon which to base a belief as to the truth of the allegations contained in Paragraph

53 of Plaintiff s Complaint and upon said ground denies each and every allegation confained

therein.
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IIr.
THIRD CAUSE OF ACTION

{Violation of NRS 116)

10. This answering Defendant repeats and realleges its answers to each and every

allegation contained above as if set forth at length herein.

11. This answering Defendant denies those allegations contained in Paragraphs 59,

60, 61, 62 and 63 of Plaintiff s Complaint.

IV.
FOURTH CAUSE OF ACTION

(Ne gligent Misrepresentation)

t2. This answering Defendant repeats and realleges its answers to each and every

allegation contained above as if set forth at length herein.

13. This answering Defendant denies those allegations contained in Paragraphs 65,

66,67,68, 69, 70 and 71 of Plaintiffs Complaint.

v.
F'IF'TII CAUSE OF ACTION

(Breach of Fiduciary D"ty)

1.4, This answering Defendant repeats and realleges its answers to each and every

allegation contained above as ifset forth at length herein.

15, This answering Defendant denies those allegations contained in Paragraphs 73,

74,75 aad76 of Plaintiffs Complaint.

vI.
SIXTH CAUSE OT ACTION

(Injunctive Retie$

16. This answering Defendant repeats and reallegos its answers to each and every

allegation contained above as if set forth at length herein.

17. This answering Defendant denies those allegations contained in Paragraph 78 of

Plaintiffls Complaint.
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VIL
SEVENTH CAUSE OF' ACTION

@eclaratory Relief)

18. This answering Defendant repeats and realleges its answers to each and every

allegation contained above as if set forth at length herein.

19. This answering Defendant denies those allegations contained in Paragraphs 80,

81, 82, 83, 84, 85 and 86 of Plaintiffs Complaint.

AFFIRMATIVE DSFENSES

FrRS-T AFF IR.M,ATry,E pp,{ENSE

The incident alleged in the Complaint, anrl the resulting damage, if any, to Plaintiff, was

proximately caused or contributed to by the Plaintiff s own negligence, and suclr negligence u,as

gleater than the negligence, if any, of this Defendant,

SECOND AFN'IRMATIVE DEFENSE

Defendant alleges that the occurrencs referred to in the Complaint, and all injuries and

damages, if any, resulting therefrom, were caused by the acts or omissions of a third party or

parties over whom this Defendant has no controi.

THIRD AF'FIRMATIVE DEFENSE

AII risks and dangers involved in the factual situation described in the Complaint were

operq obvious and known to Plaintifi and said Plaintiff voluntarily assumed said risks and

dangers.

FOVRTH AFFIRMATIVE DEFENS4

PlaintifFs Complaint on file herein fails to state a claim against this Defendant upon

which relief can be granted.

/t/

/tl
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FrmrI.AFX'IRMATIVS qErENfi q

Defendant alleges that recovery of unlimited punitive or exemplary damages is barred

because N.R.S. Chapter 42, as amended, denies this Defendant equal protection of the law under

Article Four, Section Twenty of the Nevada Constitution, and the Fourteenth Amendment to the

United States Constitution.

sIxTH AFFTB, UATM DES-'pI-{ SE

Defendant alleges that any award ofpunitive or exemplary damages in this action is

barred as excessiveo as the product of bias or passion and/or by proceedings lacking sufftcient

guidelines and/or the basic elements of fundamental fairness, under the Due Process Clause of

the Fourteenth Amendment to the United States Constitution. and Article One, Section Eight, of

the Nevada Constitution.

SEVENTH AFFIRMATIYE DEFTNSE.

Plaintiff has failed to plead any acts or omissions of Defendant sufficient to warrant'

consideration of exemplary or punitive damages.

EIGHTII AFFIRMATIVE DEFENSE

Pursuant to N.R.C.P. 11, as amended, all possible affirmative defenses may not have

been alleged herein, insofar as sufficient facts were not available after reasonable inquiry upon

the filing of Defendant's Answer, and thsrefore, Defendant reserves the right to amend its

Answer to allege additional affirmative defenses if subsequent investigation warrants.

NINTH AFFIRMATIVE DEFENSE

The Plaintifffailed to mitigate its damages and may not recover from Defendant herein.

TENTII AF rrRryIArrvq p4,T,El{$.E

The Plaintiffhas unclean hands and is barred from recovery herein.
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ELEVENTH AX'T'IRMATTVE DEFENSS

The Plaintiffis stopped from asserting a claim against Defendant herein.

TWELFTH AFFIRMATIYE DETENSE

The Plaintiffhas waived any right to a claim against Defendaat that may have existed.

THIRTEENTH AFFIRMATIVE DEFENSE

The Plaintiff s claims are barred pursuant to the Doctrine of Laches.

WHEREFORE, Defendant prays forjudgrnent against Plaintiff as follows:

1. firat Plaintiff take nothing by way of her Courplailt on file herein;

2. For reasonable attorney's fees and their costs of suit incurred herein; and

3. Such other and further relief as the Court may deern just and proper.

DATED *rs /-aay of November,2011.

AI,VERSON, TAY[,OR,
MORTENSEN & SANDERS

Nevada Bar#6228
7401 W. Charleston Boulevard
Las Vegas, NV 89117
Attorney for Defendant Horizons At
Seven Hills Homeowners' Association

I HEREBY CERII!'Y that on th"$&yofNovemb er,2071, service of the lbregoing
ANSWER TO COMPLAINT was made this date by depositing a true copy of the same for
mailing, first class mail at Las Vegas, Nevada, addressed as follows:

James R. Adatns, Esq.
Assly Sayyar, Esq.
ADAMS LAW GROUP, LTD.
8330 W. Sahara Ave., Suite 290
Las Vegas, h{V 89117

ilt

T R. BONDS, ESQ.
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Puoy K. Premsrirut, Esq.
PUOY K, PREMSRIRUT, ESQ., INC.
520 S. Fourth Stree! 2nu Floor
Las Vegas, NV 89101

An Employee of ALVERSON, TAYLOR,
MORTENSEN & SANDERS

Nf Ua.t grp\ClIENTSII 9m0\i9223\plerdioghnswrdirt ct.dff
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DAMS LAW GROUP. LTD. CLERK OF THE COURT

AMES R. ADAMS, ESQ.
ada Bar No. 6874

ASSLY SAYYAR, ESQ.
ada Bar No. 9178

8330 W. Sahara Ave. Suite 290
Las Vegas, Nevada 89117
(702) 838-7200

) 838-3636 Fax

vada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
PuoyK. Premsrirut, Esq.
Nevada Bar No. 714-
520 S. Fourth Street,2nd Floor
Las Vegas, NV 89101
(702) 384-ss63
(702)-38s-1752Fax
ppransrirut@brownl awlv. com
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

CaseNo: A-11-647850-C
Dept: No. 13

Date of Hearing
Time of Hearing

MOTION FOR PARTIAL SUMMARY JUDGMENT ON ISSUE OF

DECLARATORY RELIEF

COMES NOW the Plaintiff, IKON HOLDINGS, LLC, a Nevada limited liability company,

and through its counsel, James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy K.

irut, Esq., ofPuoyK. Prernsrirut Esq.,Inc., and filethis Motion for Partial SummaryJudgme'nt

Issue of Declaratory Relief. This Motion is made based upon the following Points and Authorities

IKON HOLDINGS, LLc, aNevada limited liability
company,

Plaintifif.
vs.

HORZONS AT SEVEN HILLS HOMEOWNERS
ASSOCTATION, and DOES 1 through 10 and ROE
ENTITIES I through 10 inclusive,

all other pleadings and papers on file herein.
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Dated this 7 autof Novernb er,20Il.

Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
8330 W. Sahara Ave., Suite 290
Las Vegas, Nevada 89117
Tel:702-838-7200
Fax: 702-838-3600

PUOY K. PREMSRIRUT, ESQ.,INC.
Puoy K. Premsrirut, Esq.
Nevada BarNo. 7141
520 S. Fourth Street,2nd Floor
Las Vegas, NV 89101
(702) 384-ss63
(702)-385-1752 Fax
ppremsrirut@brownlawlv.
Attornevs for Plaintiff

NOTICE OF MOTION

YOU AND EACH OF YOU will please take notice that PlaintifPs MOTION FOR PARTIAL

UMMARY JUDGMENT ON ISSUE OF DECLARATORY RELIEF will be heard in the above

itled court on the I2 duy of December 2afi athour of 9 : 0 0 
or as soon thereafter

counsel can be heard.

Dated thls 7 dayof November,2011.

ASSLY SAYYAR, ESQ.
Nevada BarNo. 9178
8330 W. Sahara Ave., Suite 290
Las Vegas, Nevada 89117
Tel:702-838-7200
Fax: 702-838-3600

-2-
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PUOY K. PREMSRIRUT, INC.
Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141
520 S. Fourth Street, 2nd Floor
Las Vegas, NV 89101
(702)38+ss63
(702)-385-l752Fax
ooremsrirut@brownlawlv. com
Attomeys for Plaintiff

MEMORANDUM OF POINTS AI\D AUTHORITIES

I.

INTRODUCTION

There has been a disagreerne,nt as to the meaning of a law. It is requested that this Court

the disagreement. NRS 116.3116 states that a homeowners'association ("HOA" or

ion") has a statutory lien on a homeowner's property for all amounts of unpaid association

fines, fees, penalties, etc. However, pursuant to NRS 1 16.3116p),when ahomeowner's

mortgage lender forecloses on the homeowner's property, the association's assessment lien is

tinguished, but for a certain,limited portion of the lien. That limited portion of the underlying

lien which takes priority over the first mortgage lender (and all those who take title at the

auction) has been dubbed the "Super Priority Lien." It is a figure equaling a maximum

9 times an association's monthlv assessment amount.

Defendant, a homeowners' association, maintains that NRS 116.3116 permits an unlimited

of collection costs to be added on top ofthe Super Priority Lien amount such that an unlimited

ofcollectioncostsalsotakepriorityoverthefirstmortgagelender. Plaintiffapost-foreclosure

purchaser of a unit in Defendant Association, maintains that NRS 116.3116(2) permits

ion costs to be included within the Super Priority Lien, but in no event can the Super Priority

exceed an amount qual to 9 times an association's monthly assessment. [n short, Plainti

the plain language of NRS 116.3116(2) when it declares that the Super Priority Lien

-3-
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ts "!o the extent_ef ' 9 months of assessments based upon the association's periodic budget. The

Priority Lien is, thus, capped. With the exception of certain statutory repair costs described

below, the Super Priority Lien is a finite figure. While collection costs maybe included within that

figure, NRS 116.311.6 does not permit unlimited amounts of collection costs to be added on

the Super Priority Lien.

In reviewing this Motion for Summary Judgment on Declaratory Relief, the Court will note the

following authority in support of Plaintiff s position:

l. The UCIOA. The original Uniform Common Interest Ownership Act (*UCIOA")

upon which NRS I 16.3116 was based, calls for a cap on the Super Priority Lien of a

sum certain (6 times an association's monthly assessment amount).

2. UCIOA Legislative Historv. As noted in the comments section of the 1994 draft o

the UCIOA, the Super Priority Lien was intended to be a fixed amount so lenders

would know exactly how much money they should escrow from borrowers to ensure

the lenders would be protected from losses in case of the borrowers' non-payment

association dues.

Plain Language of Statute. Byusing the phrase "te_thg_g!@f," the plain language

of NRS I 16.3116 creates a maximum figure for the Super Priority Lien (i.e., "to the

exte,nt of' a figure equaling 9 months of HOA assessments based on the periodic

budget).

ADR 10-87. In tubitration No. 10-87 (a case dealing with the same statutory

interpretation issue) Arbitrator Persi Mishel declared that pursuant to NRS 116.3116,

the Super Priority Lien is capped at a figure equaling 9 months of HOA assessments

(plus certain statutorily permitted repair costs). In so ruling, Arbitrator Mishel noted

that collection costs canbe included within the SuperPriority Lien amount, so long as

the total Super Priority Lien does not exceed the cap.

Presiding Business Court Judge Elizabeth Gonzalez. Ruling upon the exact same

claim for declaratory relief in an identical case, Business Court Judge Elizabeth

Gorrzalez ruled that NRS 116.3116 calls for a cap on the Super Priority Lien of an

3.

4.

5.

-4-
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6.

amount equal to 9 times an HOA's monthly assessment amount (the exact

granted by Arbitrator Mishel in ADR 10-87 and which is now requested by this

Motion). While collection costs can be included within the Super Priority Lien, in no

event can the Super Priority Lien exceed a figure equaling 9 times an association's

monthly assessment. The words "to the extent" contained in NRS 116.3116(2) limit

the Super Priority Lien to a finite amount.

AG's Office and FID. On the exact same issue as ruled upon by Court Mishel and

JudgeGonzalez,theOfficeoftheNevadaAttorneyGeneral andCommissionerGeorge

Burns of the Nevada Financial Institutions Division determinod that NRS 116.3116

calls for a cap to the Super Priority Lien of an amount equal to 9 times an HOA's

monthly assessment amount (again, the exact same relief requested by this Motion).

Thewords"totheextent"containedinNRS 116.3116(2)limittheSuperPriorityLien

to a finite amount.

ADR 10-49. On the exact same issue, Real Estate Division Arbiffator Steve Morris in

ADR 10-49 (Wells Fargo Bank v. The Foothills at Wingfield Homeowners

Association) ruled that NRS 1 16.3 1 16 calls for a cap on the Super Priority Lien of an

amount equal to 9 times (or 6 times prior to Oct. 1, 20W) an HOA's monthly

assessment amount (the exact relief requested by this Motion). The words "to the

extenf ' contained in NRS I 16.3 1 16(2) limit the Super Priority Lien to a finite amount.

Legal Precedent. Every intermediate appellate and supreme court in every state that

has the same superprioritystatuteasNevadadoes hasruledthatthe SuperPrioritylien

is capped, i.e., collectionfees andcostsmaybe includedwithinthe SuperPriorityLien,

but in no event can the Super Priority Lien exceed the cap of 9 times (6 rimes in other

states) an HOA's monthly assessment amount (the exact relief requested by this

Motion).

Scholarly Publications. Professor James Winnokur, in the only scholarly article

written on this iszue has determined that the Super Priority Lien is capped (the exact

reliefrequested bythis Motion). Professor Winnokur's scholarlypublication has been

1

8.

9.

-5-
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cited several times by the Colorado appellate courts.

Common Interest Communi8 Commission. The Nevada Common Interest

Community Commission ("CICC") supports theposition that the Super Priority portion

of an association's lien exists only o'to the extent of'9 times an association's monthly

assessments. While the CICC acknowledges that collection costs may be included

within the Super Priority Lien, in no event can the Super Priority Lien exceed the 9

month cap. The CICC fully accepts the out of state holdings and Professor Winnokur's

commentaryrecognizing the cap on the Super Priority Lien, finds them helpful, and

concludes that Nevada's statutory language is the same as Colorado's (i.e., there is a

definite cap on the Super Priority Lien amount).

Failed Legislative Proposals. Collection industry and homeowners' association

lobbyists have twice introduced legislation (in 2009 and 2011) to change the existi

statutory cap on the Super Priority Lien to allow for collection costs to be added on top

of the finite Super Priority Lien. The legislation has failed on both occasions.

FHFA. The Federal Housing Finance Agency (the conservator ofboth Fannie Mae and

Freddie Mac) does not recognize collection costs to be a part of the Super Priority Lien

and limits the lien to onlv 6 months of assessments in conformitv with NRS I 16.3116.

As will be discussed below, the words, "to the extent of in NRS 116.3116(2) clearly limits

Super Priority Lien to an amount equal to 9 times an association's monthly assessment. While

ection costs may be included within that cap, in no event may the Super Priority Lien exceed a

gure equaling 9 months of assessments (i.e., collection costs and other fees may not be added on top

the Super Priority Lien).

10.

11.

12,

-6-
0113



1

2

3

4

^R5 E:puilIi
HE33:<u5R
<{xH5
E;sE;2 .6)Y
x>.1Ffr
eF

5

6

n

8

9

10

11

T2

l3

I4

15

t6

17

18

I9

2A

2l

22

23

24

25

26

)1

28

II

THE REQUESTED RELIEF

By and through its claim for Declaratory Relief, Plaintiffhas requested that the Court determine

meaning and construction of a statute. "An action for declaratoryrelief lies when the parties are

in fundamental disagreement over the construction ofparticular legislation.. ." Alameda County Land

(JseAssn. v. City of Hayward 38 Cal.App.4th 1716, 1723,45 Cal.Rptr.2d 752,756 (Cal.App. I

,;,995). As the meaning and application ofNRS 116.3116 is a fundamental issue in this case, it

the greatest sense to hear this issue first.

To correct improper demands made upon Plaintiff by Defendant, and to clear the title to its

property of an inaccurate lien frled by Defendant, Plaintiff filed the present action requesting

declaration of the law. The declaration requested is as follows:

After the foreclosure by a Jirst mortgage lender of a unit located within a

homeowners' association, pursuant to NRS 116.3116 the monetary limit of a

homeowners' association's super priority Een, Le., that umount of its stotutory lien

on said unit which can suwive extinguishment by a foreclosing ftrst mortgage

holder is limited to an ornount equaling 9 times the monthly association's

assessment amount plus certain repair costs pursuant to NIR,S $//6. 3 10312 (iust 6

times the association's monthly assessment prior to October 1, 2009); and

Thatparsuant to NRS 116.3116, a "super priority lien' does not exist in the ubsence

of a homeowners' association's having frst ft.led u complaint with the court to

enforce the lien, ie., the institution of a eivil action as defined by Nevada Rules

Civil Procedure 2 and 3,

III

FACT SUMMARY

Plaintiffs Unit and the Title History

For purposes of this Motion, the following factual surnmary is only proffered to this Court to

ive this Court background and context regarding the relationship of the parties. Because the Court

is solely requested to declare the meaning of a law (NRS $ I I 6.3 I I 6), no factual finding is necessary.

o

-7 -
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object ofthis Motionis exclusivelytohavethemeaningofNRS $116.31 16 declared to theparties.

following is the relevant and undisputed timeline of events:

7t6t2005

9n5t2005

6/3/2009

8t4t2Q09

6/28t20t0

7n4t2010

Defendant, a Nevada homeowners' association, recorded in the Clark
County, Nevada, Recorder's Office, the Declaration of Covenants
Conditions & Restrictions and Reservations of Easements for Horizon
at Seven Hills Homeowners Association (Ex. 1, "CC&RS").

Hawley Mclntosh purchased a home located within the Defendant
association at 950 Seven Hills Drive, Suite 1411, Henderson Nevada
89052, APN 177-35-610-137 (Ex. 2, the "Mclntosh Deed") (the
"Unif'). Mr. Mclntosh obtained a first mortgage secured against the
Unit (Ex. 3, "First Deed of Trust").

Mr. Mclntosh became delinquent in his first mortgage payments and his
first mortgage lender filed aNotice of Default (Ex. 4, o'First Mortgage
Defaulf)

Defendant filed a Notice of Default against Mr. Mclntosh for Mr.
Mclntosh's non-payment ofAssociation assessments and other costs of
$4,289.50 (Ex. 5, "HOA Default").

Mr. Mclntosh's first mortgage lender foreclosed on Mr. Mclntosh's
Unit and, at the foreclosure auction, Scott M. Ludwig purchased the
Unit (Ex. 6, "Trustee's Deed").

Scott M. Ludwig tansferred the Unit by quit claim deed to Plaintiff
(Ex.7, "Ikon Deed").

9130/2014 Defendant filed a lien against the Unit and included past due
assessments and costs which were incurred by the former owner, Mr.
Mclntosh, and which were extinguished by the foreclosure auction
pursuant to NRS I 1 6.3 I 16(2) (Ex. 8 "Notice of Delinquent Assessment
Lien").

l0ll8l20l0 Defendant sent Plaintiffa letter stating "Per your request, the current
balance for the above property is $6,287.94." (Ex. 9, the "10/18/10
Collection Letter"). The 10/18/10 Collection Irtter included amounts
owed to the DefendantbyMr. Mclntosh, the original owner, whichhad
been extinguished as against Plaintiffby the foreclosure auction.

llllS/20t0 Defendant filed aNotice of Default against the Unit and included past
due assessments and costs which were incurred bv the former owner.
Mr. Mclntosh, and which were extinguished by the foreclosure auction
(Ex. 10, "Association Notice of Default").

is no dispute that the Unit, being located within Defendant homeownetrs' association, is subject

NRS 116 (Common Interest Ownership Uniform Act).

-8-
0115



.6

F 8-o.^

ilrEi
E ; ?xt
EiigF<*

I

2

J

4

5

6

7

8

9

10

11

t2

l3

l4

15

t6

t7

18

t9

20

2l

22

23

24

25

26

27

28

The 10/1 8/l 0 Collection Letter demanded 96,287 .94 from Plaintiff. The I 0/1 8/10 Collection

Letter was accompanied by a breakdown of fees and costs. The breakdown of the fees and costs

revealed that Defendant was demanding a total of $3,684.52 for amounts incurred by Mr. Mclntosh

prior owner) for a period of time before the foreclosure auction of June 28, 201 0. The breakdown

was as follows:

1.

2.

4.

82,262.02 for amounts from *01/10-06/10"

$547.50 for amounts from "10/09 - 12109*

$75.00 for amounts from "10/09 - 12/09'

$800.00 for association foreclosure costs incurred by Mr. Mclntosh.

(Jnder 1VnS $/16.3116, a homeowners' association has a lien on-a unitfor any
assessment Evied against that unit or any ftnes imposeil against the unit's owner

from the time the issessment or fine becomes due. Pursuant to Nfi,S JiI/_6.3!1q'-what 
portion of that lien, if any, is superior to the unit's first mortgage lend'er's

security interest ("super priority lien")?

Pursuant ro NXS $/1 63116, does a "super priority lien" exist in the absence of a
homeowners'assobiation'sfailuretofileacomplaintwith a courtto enfor,cethe lien,
La, the failure to instituti a "civil-action" as defined by Nevada Rules of Civil
Procedure 2 and 3?

The breakdown also showed that the monthly assessment amount was $190.00. Thus, as a

ofsimplemathandpursuantNRS 116.3116,the$3,684.52portionofthelienwasextinguished

for an amount equal to 9 times the monthly assessments (or $1,710.00) provided the Defendant

an action to enforce its lien. Thus, for the time period prior to the foreclosure auction,

demanded from PlaintiffmorethanNRS I 16.3116(2) allowed. As noted above, Defendant

lso filed a Notice ofDelinquent Assessment Lien and a Notice of Default for those same extinguished

IV

ARGUMENT AT LAW

Declaratory Relief

Inthecaseatbar, Plaintiff s statutorydeclaratoryreliefclaim stems fromtwoquestionsoflaw:

Nevada Supreme Court inKress v. Corey held that:

'The requisite precedent facts or conditions which the cgurts generally
hold must exist in order that declaratory relief may be obtained may be

-9-
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summarized as follows: (1) there must exist a justiciable conhoversy;
that is to say, a controversy in which a claim ofright is asserted against
one who has an interest in contesting it; (2) the controversy must be
between persons whose interests are adverse; (3) the party seeking
declaratory relief must have a legal interest in the controversy, that is
to say, a legally protectible interest; and (a) the issue involved in the
controversy must be ripe for judicial determination. Kress v. Corey 65
Nev. l, 189 P.2d 352 (1948).

Here, there exists a justiciable controversy related to a stafute, i.e., a controversy in which a

aim of right is asserted against one who has an interest in contesting it. Plaintifl being the owner

f the Unit and upon whom demands are being made and against whom liens are being filed, is

ing its rights under NRS $ 1 16.3116 against the Defendant, who has a financial interest in

contesting PlaintifPs .ights. Defendant and Plaintiff are clearly adverse and hold different views

regarding the meaning and applicability of NRS $116.3116. Plaintiff believes that NRS I16.3116

y requires a cap of 9 times an HOA's monthly assessment for the Super Priority portion of an

OA's statutory assessment lien. Defendant believes there is no such cap and the Super Priority Lien

is unlimited. Plaintiffhas a legal interest in the conhoversy as it is Plaintiffs Unit upon which a lien

has been filed and upon whom demand for money is being made. Finally, the issue is ripe for

ination as the controversy is real, it exists now, and it affects and has damaged Plaintiff.

INTNOUUCUoN oF THE UNIFoRM CoMMoN INTEREST OwNTRSHIP AcT & NRS 116

TheUniformCommontrnterestOwnershipAct('UCIOA") wasoriginallypromulgatedin 1982

the National Conference of Commissioners on Uniform State Laws ("Uniform Law

ioners" or "ULC"). In 1991, Nevada passed the UCIOA which is embodied in Nevada

ised Statutes $ 1 I 6. As of October 3 I ,20A9 , there were 2,96 1 registered Nevada common interest

ties (homeowners' associations) subject to NRS $ 1 16 having a total of 472,777 units within

thern.r UCIOA is a comprehensive act that governs the formation, management, and termination o

cornmon interest community, whether that community is a condominium, planned community, or

estate cooperative. It also provides for disclosure of important facts about cofltmon interest

at sale to a buyer, including resale disclozure for any sale after the initial sale by the developer

' Executive Summary of the Ombudsman, Reporting Period: July 1, 2009 through October 31,
2009

10-
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the property; for warranties of sale; for a buyer's recision rights in a sale contract; and for escrow

f deposits made to secure a sale conhact. Importantly, it also governs the creation, treatment,

foreclosure and extinguishment ofhomeownetrs' associations' liens on units within their communities.

Tnn LncTSLATIVE HTSTONY & rrrN SUPNN PRIORITY LIEN

The UCIOA governs liens against properties located within homeowners' associations and,

ing association liens against units, generally states as follows:

a. Homeowners associations have a statutory lien on any unit of real property located

within their associations for any assessment imposed against a unit or fine imposed

against the unit's owner from the time the assessment or fine becomes due;

b. However, the associations' liens are juniorto the first security interest of the unit's first

mortgage lenderexcept fora certain,limited and specifiedportionofthe lien as defined

in g3-1 16 which remains senior to the first securityinterest of the unit's first mortgage

lender, provided that the associations had instituted an "action" to enforce their liens

(the Super Priority Lien).

in a break with traditional lien priority law, the UCIOA granted hom@wners' associations a lien

ty over first mortgages recorded before any assessment delinquency. However, as shall be noted

, the associations' Iien priority is only available to a certain and limited extent.

The original language of the 1982 UCIOA regarding S3-116 and super priority lien follows:

(a) The association has a lien on a unit for any asses-srnen! levied

the assessment or fine becomes due. Unless the
provides, fees. charees. late charges. fines, an4 interest . cla1ged
irursuant to Section 3-102(a)(10). {l l). and (12) are enforceablc aspursuant to -102(a)(10), (l l), and (12) are enforceable as

ds section. If an assessment is payable inis payable inassessments under this section.
instalments, the full amount of the assessment is a lien from the time
the first instalment thereofbecomes due.

ft)Alienunderthi
on a unit except

I SeCtlOn rs Dn
(i) liens and encumbrances recorded before the

recordation of-the declaration and, in a cooperative, liens and
encumbrances which the association creates, assumes, or takes subject

a cooperative, the first security interest encumbering only the unit
ownerrs interest and perfected before the date on which the assessment
souglrt to be enforced became delinquent, and

- 11-
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(iii) liens for real estate taxes and other govemmental assessments or
charges against the unit or cooperative. The lien is also prior to all
security interests described in clause (ii) above to the extent of the

due in the absence of acceleration during the 6 months immediately
preceding institution of an action to enforce the lien. This subsection
does not affect the priority of mechanics' or materialmen's liens, or the
pnority of liens for other assessments made by the association. [The
lien under this section is not subject to the provisions of [insert
appropriate reference to state homestead, dower and curtesy, or other
exemptionsl. @x. 1I at pg. 1)

the "super priorif'portion of the homeowners' associations' liens were capped "to the extent

ofthe common expense assessments based ontheperiodicbudget adoptedby the associationpursuant

to section 3- I 1 5(a) which would have become due in the absence ofacceleration during the six months

immediatelypreceding an action to enforce the lien." While an underlying association lien may have

been for a higher amount, the only amount which could achieve "super priority'' status over the first

mortgage lender was an amount equaling 6 times the monthly assessments.

Interestingly, the Super Priority Lien was intended to be a fixed amount, i.e., one that a lender

d approximate prior to lending funds to a borrower who was purchasing within a common interest

ity. This was so that the lender could escrow, from the borrower funds, the predetermined

Priority Lien amount in case the borrower failed to pay the assessments. As noted in the

section of the 1994 draft of the UCIOA:

To ensureprompt and efficient enforcement ofthe association's lienfor
unpaid assessments, such liens should enjoy statutorypriority over most
other liens. Accordingly, subsection (b) provides that the association's
lien takes priority over all other liens and encumbrances except those
recorded prior to the recordation of the declaration, those imposed for
real estate taxes or other govemmental assessments or charges against
the unit, and first security interests recorded before the date the
assessment became delinquent. However. as to prior first securitv
:-t^-^-t-:L^ ^^-^^i^L:^^r^ l:^- l^^^ L^-.^ 

---:^--:a-- 
.c^- ^.:-- 

-^-d-^t

association rather than having the association foreclose on the unit. If
the lender wishes. an escrow for assessments can be required. (See
Ex. 12 Comments, UCIOA 1994, page 159-160.)

-12-
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Thus, since the lender would know what the assessments were prior to lending, and since the

lenderwouldknow, pursuantto $3-1 l6 oftheUCIOA, thatthe SuperPriorityLien amountwas limited

to 6 months of assessments, it could require the borrower to escrow, prior to closing, exactly that

amount of funds for which the lender might be liable, i.e., the Super Priority Lien amount. The lender,

therefore, had protection if it had to pay the Super Priority Lien, and the association was assured

payment of a maximum figure equal to 6 months of assessments ifthe borrower/homeowner defaulted

his obligations to his association. Thus, the "equitable balance between the need to enforce

collection of unpaid assessments and the obvious necessity for protecting the priority of the security

of lenders" was accomplished.

NRS I I 6.3 1 I 6 rs UxnuBrcuous, CLEAR ANDPLATN. Counrs Suu,r, Nor Go Bnvowo tns
LaNcuA.cn or SucH Sururns

In direct contravention to the plain language of NRS 116.3116 limiting a homeowners'

ation's Super Priority Lien to a figure equaling 9 times an association's monthly assessments

(i.e., the Super Priority Lien exists "!o the exlent of' 9 months of assessments), it is Defendant's

ition that there is absolutely no cap on what innocent third party transferees of a property through

foreclosrne must pay to a homeowners' association to clear title for non-payme,nt of assessments

prior owner. It is Defendant's position that the prior owner could have only been in arrears $ I ,000

inhomeowners' association assessments, and Defendant's collection agency could have charged the

ior owner another $25,000 in collection fees, and the innocent person who obtains title at foreclosure

be liable for every penny (even though the transferee committed no wrong). This tortured

ition is not only direct in contravention to all existingpublished case law, in contravention to the

islative history of NRS 116.3116, in contravention to Business Court Judge Elizabeth Gorzalez,

contravention to two Real Estate Division arbitrators, in contravention to the Nevada A

General's Office and Commissioner of the Financial Institutions Division, George Burns, but most

importantly, it is in direct contravention to the plain langUage of the statute.

"[W]here a statute is cl

." Diaz v. Eighth Judicial Dist. Court ex rel. County of Clark

116 Nev. 88, 94, 993 P.2d 50 (2000). Therefore, the first inquiry this Court must make is regarding

-13-
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clarity of NRS I 16.3 1 I 6. If the statute is clear, the Court's inquiry ends. Further, in determining

statute's clarity, "[N]o part of a statute should be rendered nugatory, nor any language tumed to

surplusage, if such consequences can properlybe avoided ." Paramount Ins. v. Rayson & Smitley,

86 Nev. 644, 649,472 P.2d 530, 533 (1970).

In 1991, Nevada adopted the 1982 version of the UCIOA. The provisions relating to

homeowners' association liens were embodied in NRS $116.3116. On October 1,2009, NRS

$ll6.3ll6wasamendedbytheNevadalegislatureintwoimportantwaln. First,itincreasedtheSuper

Priority Lien to a figure equaling 9 times (formerly 6 times) the monthly assessment amount for

expensesbased ontheperiodicbudget adopted bythe associationpursuant to NRS $ 1 16.31 15

see Nevada Assembly Bill 204). hr calculating the Super Priority Lien, it also allowed to be added

any charges incurred by the association on a unit pursuant to NRS $ 1 1 6.3 I 03 I 2 (repair expenses of

unit) (see Nevada Assembly Bill 361).

The figure equaling 9 times the association's monthly assessment amount has been dubbed the

uper Priority Lien" because it is that figure which remains senior or superior to the first security

holder's trust deed. It is only the Super Priority Lien amount, not all association lien amounts,

ich is superior to the first mortgage holder's trust deed. Any amounts ofthe association's statutory

ien which are greater than the Super Priority Lien amount still remain a lien against the owner's unit,

it is a lien which is junior to the first security interest holder. The 'Junior" portion of the lien,

is extinguished by a foreclosing first mortgage lender and the "super priority" portion of the

lien survives extinguishment by the foreclosing first mortgage lender. Further, a civil action must be

be filed by the association before any portion of its lien can achieve "super priority'' status. While

the association's collection costs may be included o'within" the Super Priority Lien, in no event may

total Super Priority Lien exceed a figure equaling 9 times the association's monthly assessment

With the exception ofrepair costs (NRS 116.310312) the Super Priority Lien is a cap, a limit,

finite figure.

NRS 1 16.31 16 is unambiguous and plain. It will be apparent that the only way Defendant can

atternpt to prevail in this Declaratory Reliefaction is to convince the Court to "go beyond the language

of the statute" and hold that NRS 116.3116 means something different than what it says, or to add

language which is not there. However as will be clear from a simple review of the statute, and from

-14-
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review of other state court rulings, and from one of the only scholarly law review articles on the

subject, a homeowners' association's statutory lien for assessments, fines, fees, etc., can only be

superior to the first mortgage lender "!q-the extent" of a frgure equaling 9 times the monthly

amount based upon its annual budget, provided a civil action has first been filed by the

The Simple Super Priority Lien Formula

Blacks Law Dictionary defines the word "extent" to mean 'oamount." See Blacks'

, 6t' ed., at pg. 583. Thus, NRS 116.31 16 gives us the formula for the Super Priority Lien

A lien under this section is prior to all other liens... except... (b) A first
security interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent...."

The lien is also prior to all security interests described in paragraph
(b)... to the extent of the assessments for common expenses based on
the periodic budget adopted by the association pursuant to NRS
I 16.3 1 15 which wbuld ha-ve become due in the absence of acceleration
during the 9 months immediately preceding institution of an action to
enforce the lien...

pursuant to NRS 116.31 16, in order to determine the Super Priority Lien, one does the

following calculation:

l. Firs! determine the date that the association instituted "an action to enforce the lien,'
("Action Date");

Then, take a look at the association's budget that it adopted pursuant to NRS 1 16.3 1 1 5

for the period of time immediately prior to the Action Date;

TherL determine what the "assessments for common expenses basgd oq the periodic
budget" wetre "tO the extent of' (i.e., the "amount" O0 9 months Of assessments
immediatelyprior to the Action Date.

ln short, the Super Priority Lien is nothing more that a figure equaling 9 times an association's monthly

amount, provided the association instituted an "action to enforce the lien." If the

ation's monthly common assessmelrts were $ I 00, then the Super Priority Lien is $900. It is that

u
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ii. The Plain Words of NRS 116.3116

A simple recitation of the plain language of the relevant sections of NRS 1 16.31 16 is now

necessary. While the statute is lengthy, it contains several express limitations for the Super Priority

Lien. It is these express limitations contained in the statute upon which this case is founded. A

dissection ofthe statute reveals its clarity:

Language of NRS 116.3116 Attornqt's Cornment

1. The association has a lien on a unit for

any construction penaltli that is imposed
against the unit's owner pursuant to NRS
1 16.310305,

any assessment levied against that unit or

any fines imposed against the unit's owner

from the time the construction penalty,
assessment or fine becomes due.

Association lien =

Construction Penalties per NRS I I 6. 3 I 0 30 5

+

Assessments

Fines

Unless the declaration otherwise provides,

anv penalties. fees. charges- late char ges" fi nas

Other associationfees, while not technically
"assessments," are enforceable in the same
manner as monthly assessments are
enforceable...

... that is they are enforced through civil
actions or the lienforeclosure provisions of
NRS II6.3II62 et.al. Therefore, an
association canforeclose its lien against a unit
for past due assessments and other charges
contained in Paragraphs (j) to (n) of NRS
116.3102 (ike feesfor the use af the common
elements, chargesfor late payment af
assessments, fines for violations of the
CC&R's and chargesfor the preparation and
recordation of any amendments to the
CC&R's.)

All those fees constitute a lien which can be

foreclosed by an association.

and interest charged pursuant to paragraphs o
to (n), inclusive, of subsection I of NRS
116.3102 are enforceable as assessments under
this section.

If an assessment is payable in installments, the
full amount of the assessment is a lien from
the time the first installment thereofbecomes
due.

-16-
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Language of NRS I I 6.31 I 6 Attorney's Comment

2. A lien under this section is prior to all other
liens and encumbrances on a unit except:

(a) Liens and encumbrances recorded
before the recordation ofthe declaration and,
in a cooperative, liens and encumbrances
which the association creates. assumes or takes
subject to;

assessment sought to be enforced became
delinquent or, in a cooperative, the first
security interest encumbering only the unit's
owner's interest and perfected before the date
on which the assessment sought to be enforced
became delinquent; and

(c) Liens for real estate taxes and other
governmental assessments or charges against
the unit or cooperative.

The association's lien is prior to all other liens
except...

... liens recorded before the CC&R'I were
recorded

... the homeowner's first mortgage which is
superior to the association's lien as long as
thefirst mortgage was recorded before the
date the homeowner's assessment became
delinquent.

tax liens

The lien is also prior to all securitv interests
described in paragraph (b)

to the extent of

any charses incurred by the association on a
unit pursuant to NRS 116.310312

and

to the extent of

the assessments for common expenses

based on the periodic budget

which would have become dueinlhe absenec

But... there is an exception to thefirst
mortgage holder's senior lien rights-..

A limited portion of the association's lien is
SUPERIOR to thefirst mortgage

TO THE EXTENT OF

certain repair costs pursuant to NRS
I16.310312 and

TO THE EXTENT OF

an amount equal to 9 months of the
as sociation's ass essments for common
expenses based on the association's budget
whichwould have become due just before the
associationfiled an civil action to enforce its
lien (i.e., the "Super Priority Lien").

The words "to the extent of' simply mean "to
the amount of'.

ofacceleration

durine the 9 months

-t7 -
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Language of lt/RS 1 I 6.31 I 6 Attorney's Comment

iii. Only Common Expenses Based Upon an Association's Period Budget may be
Used in the Calculation of the Super Priority Lien, Not all Expenses as Listed in
NRS 116.3115

NRS l16.3l16statesthatthesuperprioritylienislimited,"...totheextentoftheassessments

for common

1 16.31 15.'

expenses based on the periodic budeet adopted by the association pursuant to NRS

Firstly, it is the HOA's period budeet that one looks to in determining what the

for common expenses are, not to NRS 116.3115. While the statutory authoritv for an

HOA to pass a periodic budget is granted to an HOA by NRS I I 6.3 1 15 ("assessments must be made

least annually, based on a budget adopted at least annuallyby the association in accordance with the

requirernents set forth in NRS 1 16.3 I 1 51 ..."), in calculating the Super Priority Lien amount, the plain

language of NRS 116.3116 states that one looks to the "... assessments for common expenses based

..." and not to all common expenses listed in all of NRS 1 16.3 I 15. Secondly,

it is not the "common expenses" that one multiplies times a factor of 9 to determine the super priori

lien,butthe"...assessmentsforcommonexpensesbasedontheperiodicbudget...." PursuanttoNRS

116.3116, the super priority lien is a figure equaling 9 months of "assessments" based upon the

... unless federal regulations adopted by the
Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association
require a shorter period of priority for the lien.

Iffederal regulations adopted by the Federal
Home Loan Mortgage Corporation or the
Federal National Mortgage Association require
a shorter period of priority for the lien, the
period during which the lien is prior to all
security interests described in paragraph (b)
must be determined in accordance with those
federal regulations,

except that notwithstanding the provisions of
the federal regulations, the period of priority
for the lien must not be less than the 6 months
immediately preceding institution of an action
to enforce the lien.

This subsection does not affect the priority of
mechanics' or materialmen's liens, or the
priority of liens for other assessments made by
the association.

However, if Fannie Mae or Freddie Mac
require a shorter period for the Super Priority
Lien than 9 months of assessments...

... then the Fannie Mae/Freddie Mac period is
utilized in calculating the Super Priority L[en

but in no event can that period be less that 6
montlts of assessments from the date that the
associationfiled a civil action

-18
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budget, not 9 months of common expenses contained in NRS 1 1 6.3 I 1 5.

As clearly described in NRS I 16.31 [6, after foreclosure the super priority portion of the lien

onlv consist of:

"Assessments";

However, not just any "assessments," but assessments for "@Q[
expenses";

However, not just any "gemmon expenses," but "common, expenses"
that arebaseduponthe association's "periodicbudret" (not based upon
any individual homeowner's collection costs, fines or penalties);

However, not just any period budget, but the "periodic budget" that was
adopted by the association purzuant to NRS 116.3115;

However, not just any "assessments for common expenses based on the
periodic budget adopted by the association pursuant to NRS 1 1 6.3 I 1 5,"
but only thosE assesiments for common expenses based on the periodic
budget-adopted by the association pursuant to NRS 116.3115, "which
wou-idhavebecome due in the absence of acceleration during 9 months
immediately precedine institution of an action to enforce the lienl'.

To determine what the amount ofassociation's monthly "assessment" is (which forms the basis

f the Super Priority Lien calculation) one must look to the HOA's periodic budget which will include

overall figure for the HOA's annual expenditures and financial liabilities, i.e., the total amount o

annual common expenses. This budget must be passed by the HOA pursuant to NRS 1 16.3 I I 5 1 .

NRS 116.31151

l. Except as otherwise provided in subsection 2 and unless the
declaration of a common-interest community imposes more stringent
standards, the executiveboard shall, not less than 30 days ormore than
60 days before the beginning of the fiscal year of the association,
prepare and distribute to each unit's owner a copy of:

(a) The budget for the daily operation of the association. The budge!
muit include. without limitation. the estimated annual revenue and
expenditures ofthe association and any contributions to be made to the
reserye account of the association.

HOA, then, levies assessments equally among all units in the HOA. The assessment amount is

ived by taking the amount of the annual budget for common expenses and dividing that amount by

the number of units in the HOA. That formula determines the individual homeowner's annual

amount for that fiscal year. For example, the CC&R's for Southem Highlands Community

1.

2.

t
J.

4.

5.

on state the following:

-t9-
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The Association is hereby authorized to levy Base Assessments equally
against all units subject to assessment under Section 8.6 to fund the
Common Expenses... the formula for calculating the BaseAssessment
for each Unit shall be the total budget amount for the coming year
divided by the total number of Units...

the individual annual assessment amount is determined. the individual monthly assessment

is determined simply by dividing the annual amount by I 2. The resulting figure is the monthly

t amount based upon the periodic budget that is used in the Super Priority Lien calculation

months of assessments based upon the periodic budget). [n short, NRS 1 16.3116 states that it is the

ly "assessment" figure based upon an HOA's periodic budget that forms the basis of the

ation of the super prioritylien, not all common expenses listed in all of NRS 116.3115.

Because NRS 1 I 6.3 1 16 is clear on its face (i.e., the words ooto the extent" clearly indicates a

cap), this Court o'... may not go beyond the language of the statute in determining the legislature's

intent." Diaz v. Eighth Judicial Dist. Court ex rel. County of Clark, 116 Nev. 88, 94, 993 P.2d 50,

54-5 5 (2000). The plain and unambiguous language of NRS 1 I 6.3 1 1 6 states that only "to the extent"

an amount equaling 9 months of assessments based on the association's period budget (plus repair

) is the association's statutory lien superior to the first mortgage holder. If Fannie Mae and

Freddie Mac require a shorter period of time, then the Fannie Mae/Freddie time period is utilized in

the calculation of the Super Priority Lien. Thus, upon the first mortgage holder's foreclosure, only the

priority portion of the association's lien survives, and the other portions of the association's

statutorylien (thejuniorportions) are extinguished. As theNevadaSupreme Court stated, to go beyond

language of the statute is an improper function for the trial court.

D. NncnSSIry F.oRTHE lxsrmrrroN oF,AII ACTIoN

As a condition precedent to the establishment of a Super Priority Lien, homeowners'

ions need to file "an action to enforce the lien...." Nevada and Massachusetts have nearlv

identical language in their homeowners' association super priority lien statutes regarding the necessity

the institution of an action to enforce the lien:

-20 -
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This lien is also prior to the mortsaees described in
clause (ii) above to the extent of the common exnense

assessments based on the budget adopted pursuant to
subsection (a) above which would have become due in
the absence of acceleration durins the six months
immediatelv precedins institution of an action to enforce
the lien,...

NRS 116.3116

The lien is also prior to all security interests described in
paraeraph ft) to the extent ofany charges incurred by
the association on a unit pursuant to NRS I I 6.3 103 12

and to the extent of the assessments for common
expenses based on the periodic budget adopted by the

association pursuant to NRS I I 6.3 I I 5 which would
have become due in the absence ofacceleration durins
the 9 months immediatelvprecedine institution of an

action to enforce the lien....
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Citing nearly identical language as that of the Nevada statute, the Massachusetts courts have

that the institution of a lawsuit (i.e., a civil action) is a condition precedent for homeowners'

achieving of super priority status for any portion of its lien amount. The Massachusetts

reld:

The condominium lien achieves "supetr priority" status over the first
mortgage when a condominium association institutes "an action to
enforce-the lien." Thus, Section 6(c) provides that: [t]his lien is also
prior to the mortgages described in clause (ii) above to the extent of the
conrmon expense assessments based on the budget adopted pursuant to
subsection

(a) above which would havebecome due in the absence of acceleration
during the six months immediately preceding institution of an action to
enforce the lien...

Accordingly, the institution of an action by a condominium
associatiin is a condition preeedent to achieving "saper-priorigt"
statusfor the condominiam lien. However, even when the association

ftlessuch an action,thecondominium lienis given a "super-priority"-status only to the extent of unpaid condominium fees for tlre
preceding six months.

It is uncontested by the parties that a lawsuit is required before a lien
for unpaid condominiamfees achieves a "super'priotity" statas.See
also In re Stern, 44 B.R. 15, 19 (Banlff.D.Mass.l984). ("the
establishme,nt of the lien is not dependent on the commencement of a

lawsuit. which is only a step necessary to elevate the status.of thg,lien
to a position superiorlo other encumbrances, other than municipal liens
and first mortgages.")...

In this regard, M.G.L. ch. 183A, $ 6(c) specifically provides that,
without ihe commencement of an enforcement action by a

condominium association, a lien for unpaid condominium fees is
"prior" to all other liens and encumbrances f'glgig[,'.' (ii) a first
mortgage on the unit recorded before the date on which the assessment
soug[tio be enforced became delinquent ..." (emphasis added). That
aciption makes the licn janior at least until an action is commenced
Indied, if the lien was aiything butianior to the Jirst mortgage, there

-2t -

0128



ti Fr9sH 5-XSl

iE?ET
E F x an
Y<ZER
?4s25
E;sx;A .OJY:35f;i
<fi

I

2

J

4

5

6

8

9

l0

11

t2

13

I4

l5

t6

T7

18

L9

20

2I

22

23

24

25

26

27

28

would be no reason to require that un action beftled in order to grant
that lien super-priority statas Trustees of Maclntosh Condominium
Association v. F.D.I.C., et.al. 908 F.Supp. 58 at 63 (1995).

as a "condition precedent" to elevate aportion of a homeowners' association's lien (in Nevad4

an amount equaling 9 times the monthly assessments) from "junior" status to "super priority'' stafus,

homeowners' association must file an "action" to enforce the lien.

An "action" as that term is used in NRS 116.31,16 means a "civil action," i.e., the filing of a

int with a court. Nevada Rules of Civil Procedure 2 states, "There shall be one form of action

il action."'Nevada Rules of Civil Procedure 3 states, "A civil action is commfld

" Therefore, until a homeowners' association files a complaint

ith the court to enforce its lien, no amount of its lien can achieve "super prioriff' status. While the

ien remains a lien on the owner's unit, it is in 'Junior" status to the first securityholder's deed of trust.

until the filing of a complaint with the court to enforce its lien, upon the first mortgage holder's

The requirement for an association to file a court action before obtaining "super priority" status

any portion of its original lien makes logical sense. The legislature and Uniform Act

clearly wanted to make an association take some form of affirmative action against

original homeowner to collect the delinquent assessments before burdening a lender, investor,

annie Mae or Freddie Mac (who was not responsible for the non-payment of assessments and has no

ilt in the matter,) from having to pay for the sins of the original hommwner. Prezumably the

Defendant's position will be that an association can do nothing, then wait formonths, accruethousands

dollars of delinquent assessments, then "automatically'' obtain a Super Priority Lien. So the

le position of the Defendant is that the association does nothing and the lender, investor or

ie Mae and Freddie Mac has to pay everything. That tortured analysis disregards the very language

the statute, i.e., that the association has to "institute an action" before being granted the super

iorityportion of the lien.

ln short, an association needs to file a civil action in a court and thereforemake an att€rnpt to

its past due assessments before a "super priori!y'' lien can burden and innocent foreclosure

hansferee. That is why the "institution of an action" language exists in the statute. It makes the
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homeowners' association have to do something proactive before an innocent party (i.e., one that did

incur the debt) is burdened with paying the debt of another.

In addition, as the federal courts have recentlyruled:

The Court finds that, as a general rule, "bringing an action" mgaqs
initiatine a lawsuit, not filing a counterclaim. The Court finds
particularly persuasive the Jonathan H. court's explanation of the
general meaning of the phrase "bring and action:"

The phrase "bring an action" is defined as "to sue; instifute.legal
proceedings." Black's Law Dictionary (8th ed:2004). 

_ 
Itrerefore.--ao

step that invokes the judicial process. See Fed.R.Civ.P. 3 ("A civil
action is commenced by filing a complaint with the court."); id.action is commenced by filing a complaint with the court."); id.
Advisory Committee Note ("The first step in an action is the filing oIAdvisory Committee Noie ("Ttie first step in an action is the filing of
the complaint."). WC Lear Services, Inc. v. Kingdom of Saudi Arabia,
--- F.Supp.2d ----, 2010 WL 2542177, W.D.Tex.,2010

is view of the phrase "action" is the same within the Fifth Circuit. See Loeber v. Bay Tanlcers, Inc.,

24 F.2d 1340, 1347 (5th Cir.I99l) (finding no distinction between the definition of the terms

"action" and "ca.se," and observing that " '[iJnfederal practice the terms refer to the same thing,

.e., the entirety of acivilproceeding" (emphasis added) (quoting Nolanv. Boeing Co., 919 F.2d 1A58,

1066 (5th Cir.t990)).

To punctuate the conclusion that a "civil action" in a court of law is a condition precedent to

existence of the Super Priority Lien, in 2011, Senator Allison Copening proposed Senate Blll I74

ich was an attempt by the collection industry and HOA industry to materially alter the existing

isions of NRS 116.3116. The collection and HOA industries attanpted to remove the language

itution of an action to enforce the lien" as the lynch pin to the existence of an association's Supbr

Priority Lien to provisions which did not require the filing of a lawsuit. The proposed legislation

the triggering language "institution of an action to enforce the lien" to language calling for

mailing by the association of a delinquent assessment notice or to the foreclosure of the subject

perty as the higgering event. The text ofthe proposed changes are as follows:

3. A lien under this section is also prior to all security interests
described in paragraph (b) of subsection2 to the extent offary] :

(a) Any charges incurred by the association on a unit pursuant to NRS
116.310312; andf@
(b) An amount equal to ftre assessments for common expe,nses based on
dhe periodic builget adopted by the association purzuant to NRS

-23 -
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1 1 6.3 1 15 which would have become due in the absence of acceleration
during the 9 months immediately preceding @ion
@:
(1) The associationos mailing of a notice of delinquent assessment
in accordance with paragraph (a) of subsection I of NRS tl6.3ll62
with respect to the association's lienl or

(2) A trustee's sale of the unit under NRS 107.080 or a foreclosure
sale of the unit under NRS 40.430 to enforce the security interest
described in paragraph (b) of subsection 2, and fees not to exceed

" $1,950 to cover the cost of collecting a past due obligation which are
imposed pursuant to NRS 116.310313, unless federal regulations
adopted by the Federal Home Loan Mortgage Corporation or the
Federal National Mortgage Association require a shorter period of
priority for the lien. If federal regulations adopted by the Federal Home
Loan Mortgage Corporation or the Federal National Mortgage
Association require a shorter period of priority for the lien, the period
during which the lien is prior to all security interests described in
paragraph (b) of subsection2 mustbe determined in accordance with
those federal regulations, except that notwithstanding the provisions of
the federal regulations, the period of priority for the lien must not be
less than the 6 months immediately preceding institution of an action
to enforce the lien. This subsection does not affect the priority of
mechanics' or materialmen's liens, or the priority of liens for other
assessments made by the associati on. (Ex. I 3, Senate Bill I 7 4\.

ly, the collection and HOA industries did not want theburden of filing a lawsuit as a condition

to the existence of a Super Priority Lien and made a vigorous attempt to remove such an

as condition precedent to the Super Priority Lien's existence. However, the proposed legislation

and the language of NRS 116.3116 remained intact.

So in first addressing the following question, "Pursuant to NRS $116.3116, does a "super

lien" exist in the absence of a homeowners' association's failure to file a complaint with a court

enforce the lien, i.e., the failure to institute a "civil action" as defined by Nevada Rules of Civil

rocedure 2 and 3?" the answer must be no. Pursuant to NRS $116.3116, a homeowners'

's filing of a complaint with the court to enforce its lien is a condition precedent for any

of its lien to achieve "super priority'' status.

-24 -
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The Judge GonzalezWingbrook Order

The Financial Institutions Division Advisory Opinion and Declaratory
Order

The Nevada Real Estate Division's Arbitration Order in ADR 10-87

The Nevada Real Estate Division's Arbitration Order in ADR 10-49

Judge Gonzalez and the Wingbrook Order

March 14, 20L1, foreclosure investor Wingbrook Capital, LLC., sued Pepperhee

' Association for essentiallythe same declaratoryrelief claim that exists in this case. In

Wingbrook's Motion for SummaryJudgment on the claim of Declaratory Relief (the same

asbeforethisCourt),JudgeElizabethGonzalezruledthatNRS 116.3116calledfora

on the Super Priority Lien. The Court ruled:

1.

2.

3.

4.

1.

On

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES
AND DECREES as follows:

NRS 116.3116 is a statute which creates for the benefit of Nevada
homeowners' associations a lien against a homeowner's unit for any
construction penalty that is imposed against the unit's owner pursuant to NRS
116.310305, any assessment levied against that unit or any fines imposed
against the unit's owner from the time the construction penalty, assessment or
fine becomes due (the "Statutory Lien"). The homeowners' associations'
Statutory Lien is noticed and perfected by the recording of the associations'
declaration and, pursuant to NRS 1 16.31 16(4), no further recordation of any
claim of lien for assessme,nt is required.

Pursuant to NRS 116.3116(2), the homeowners' association's Statutory Lien
is junior to a first securityinterest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent ('First Security
Interesf') except for a portion ofthe homeownetrs' association's Stafutory Lien
which remains prior to the First Security Interest (the "Super Priority Lien").

Homeowners' associations, therefore, have a Super Priority Lien which has
priority over the First Security Interest on a homeownetrs' unit. However, the
Super Priority Lien amount is not without limits and NRS 1 16.3116 is clear
that the amount of the Super Priority Lien (i.e., that amount of a homeowners'
associations' Statutory Lien which retains priority status over the First Security
Interest) is limited o'to the extent" of those assessments for common experises
based upon the associations' periodic budget that would have become due in
the 9 mbnth period immediately preceding an associations' institution of an
action to enforce its Statutory Lien and o'to the extent of' extemal repair costs
pursuant to NRS 1 16.310312.
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The words "to the extent of' contained in NRS I 16.3116(2) mean "no more
than " which clearly indicates a maximum figure or a cap on the Super Priority
Lien which cannot be exceeded.

Therefore, after the foreclosure by a First Security Interest holder of a unit
located within a homeowners' association, pursuant to NRS 116.3116 the
monetary limit of a homeowners' association's Super Priority Lien is limited to
a maximum amount equaling 9 times the homeowners' association's monthly
assessment amount to unit owners for common expenses based on the periodic
budget which would have become due immediately preceding the association's
institution of an action to enforce the lien (the "Assessment Cap Figure") plus
extemal repair costs prusuant to NRS 116.310312.

While assessments, penalties, fees, charges, late charges, frnes and interest may
be included within the Assessment Cap Figure, in no event can the total amount
of the Assessment Cap Figure exceed an amount equaling 9 times the
homeowners' association's monthly assessment amount to unit owners for
common expenses based on the periodi c budget which would have become due
immediatelypreceding the association's institution of an action to enforce the
lien. (Er. 14, "Judge Gonzalez Order").

Thus, the presiding Business Court Judge ruled that NRS 1 16.3116 called for a cap on the

PriorityLienof9timesahomeowners'association'smonthlyassessments. AsJudgeGonzalez

"The words "to the extent of' contained in NRS 116.3116(2) mean "no more than" which

indicates a maximum figure or a cap on the Super Priority Lien which cannot be exceeded."

, for the reasons set forth in this Motion, it is requested that this Court rule that pursuant to

116.3116, the Super Priority Lien is capped at a figure equaling 9 times a homeowners'

's monthly assessments (6 times prior to October l,2OO9).

On the I 8th day ofNovember, 2010, the Financial tnstitutions Division of the State of Nevada

issued a Declaratory Order and Advisory Opinion which was consistent with Judge Gorzalez' ruling

the position taken by Plaintiff in this action. ln regulating the collection practices of its own

icensees, Commissioner George Bums of the Financial Institutions Division ordered the following:

l. "A collection agency is limited to the total of nine (9) months
of assessments for common charges on the amount it can coll ect
pursuant to priority status provided in NRS 116.3116(2). This
nine (9) month cap includes any fees, charges, interest, costs,
penalties or fines which the association could apply towards a
lien pursuant to NRS 116.3116."

"Additionally, prior to the imposition of any additional fees,
charges, penalty and interest to any assessment or fine by a
collection agency, the association must expressly approve the

2.
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holding that the Super Priority Lien is limited to a maximum figure equaling 9 months

the Financial Institutions Division ruled:

fees, charges, penalty and interest pursuant to the provisions in
its governing documents." (Ex. 15, Paragraphs 49-50, FID
Order)

As the Petitioner points out, mrmerous policyreasons exist to limit the
amount which has priority not the least of which is to provide needed
understanding by the first mortgage holder that its security interest in
the property is not reducod by assessments and the unlimited amount of
fees, charges, interest, penalties, fines and interest imposed by the
association or its collection agents.

Further, Petitioner is correct in stating that the remainder of the lien is
not removed from the property, but only the priority status over the first
mortgage holder.

The Division adopts the interpretation that NRS 116.3116(2) is a limit
on the amount an association can place a lien which has priority over
the first mortgage holder...

The amount of the lien which has priority over the first mortgage
cannot exceed what the association would have regularly charged for
common expenses for the unit in the nine (9) months prior to the
institution of an action to enforce a lien.

Any balance exceeding the nine (9) month limitation would be
subordinate to the first mortgage holder's security interest. (Ex. i,5,
Paragraphs 27-31, FID Order)

of

the Financial lnstitutions Division ordered its licensees to limit their collection fees to an amount

istent with Nevada law. Further, the FID ordered that debt collectors may not impose any fee

unless such fee is "expressly'' approved by the association's cnvenants, conditions and restrictions.

However, on December 1, 2010, on a motion for injunctive relief made by three of the

ion agencies, Judge Susan Johnson ruled that the FID did not have jurisdiction to interpret NRS

I16. Thereforg Judge Johnson prohibited the FID from enforcing the Declaratory Order. Notably

, Judge Johnson did not dispute the substance of the Declaratory Order, just that the FID did

have jurisdictionto interpretNRs 116. To date, the FID andtheNevadaAttorneyGeneral's Office

agrees with Judge Gonzalez'ruling. The FID, the Attorney General's Office (who drafted the FID

Declaratory Ordo) and Judge Gorualezare all consistent on the single most important issue, i.e., the

Priority Lien is capped at 9 months of assessments.

an- Lt -
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3. The Arbitrator's Interim Award in ADR No. 10-87 Supports the Position Taken
by Plaintiff in this Case

The legal issue which is the subject of this case has already been intensely litigated before the

evada Real Estate Division in Altemative Dispute Resolution No. 10-87. In that arbitration, 17

investment companies sued 8 collection agencies and law firms for requiring the investors to pay more

the NRS 116.3116 permits for the Super Priority Lien. The collection agencies and law firms

that the Super Priority Lien consisted of 9 months of assessments pLU collection fees (on top

the 9 month figure). Conversely, the investors argued that while collection fees could be included

ithin the Super Priority Lien, the Lien is capped at a figure equaling 9 times the monthly assessments

6 months prior to October 1, 2009). The NRED Arbifator, Persi Mishel, ruled in favor of the

In so ruling Arbitrator Mishel stated:

... costs and fees related to unpaid assessments may be included to an
HOA's super priority lien amount; however, they may not be added on
top of the super priority lien amount. In other words, they may not be
added to super priority lien amount to exceed the limit on the super
priority lien amount (i.e., the limit of 9 times the monthly assessment
amount). @x. 16, Declaratory Relief Order, 9:20-25)

This Arbitrator finds the language of NRS 1 16.31 16 to be plain and
clear. The statute provides that penalties, fees (collection costs),
charges, late charges, fines, and interest are enforceable as assessments.
NRS 1 I 6.3 1 1 6(1 ). NRS I 1 6.3 1 16Q) provides for a cap of 9 months on
assessments for super priority lien purposes. Therefore, gosts and fees
related to unpaid assessment are subject to the 9-month cap. There is no
language in NRS 116.3116 that excludes costs and fees related to
unpaid assessments from the 9-month cap, nor is there any language
stating "plus" costs and fees related to unpaid assessments (i.e., super
prioritylien "plus" costs and fees related to unpaid assessments). Thus,
the cap on the amount of super priority lien applies to these fees and
costs because of clear and plain wording of the stafute. (Ex. 16,
Declaratory Relief Order, I 0 : I - I 2)

NRS I 16.31 16 (2) clearly provides in part: "The lien is also prior to all
security interests described in paragraph (b) to the extent ."
(Emphasis added.) The words "to the extent" clearly show that the
statute imposes a numerical limit on an HOA's superpriority lien. The
language of the statute clearly shows that the limit is not temporal, but
it is numerical. (Ex. 16, Declaratory Relief Order,9:6-12).

On the 21"t day of Marctr, 2011, Arbitrator, Persi Mishel issued his INTERIM AWARD

ORDER GF.ANTING IN PART AND DE\I'YING IN PART MOTION FOR

Y JUDGMENT ON CLAM OF DECLARATORY RELIEF in NRED Arbitration No. 1 0-

(Ex. 17, "Interim Award"). Ingranting in part and denying in part Plaintiff Motion for Summary

-28 -
0135



,6

F 3-o.^

Bt[[
9rzER
?{rHE
-:EY;SE#s$fr

=>3E'ieF

Judgment on Declaratory Relief, Arbitrator Mishel ruled that:

1.

Arbitrator Persi Mishel agreed with the fundamental position taken by the Plaintiff in this case,

.e., that the Super Priority Lien can exist only to the extent of a maximum figure equaling 9 times an

tion's monthly assessment.

4. The Wells Fargo Arbitration Order

; and Eiglrth Judicial Dishict Court rulings, there is abundant local authority recognizing the

n language of NRS 116.3116. The Super Priority Lien is capped at a figure equaling 9 times (6

times prior to October | , 2009) a homeowners' association' s monthly assessment amount.

NRS 116.3116(2) provides for a cap of 9 months on
assessments for super priority lien purposes. Therefore, costs
and fees related to unpaid assessments are subject to the
9-month cap. This Arbitrator granted the Plaintiff Motion for
Summary Judgment on this issue. Thus, they are the prevailing
party regarding this issue.

Filing a civil action is not a condition precedent for an HOA's
super priority lien to exist. This Arbitator deiried the Plaintiff
Motion for Summary Judgment on this issue. Thus, the
Defendant are the prevailing party of this issue. @t I 7, Interim
Award, 2:17-3:2).

2.

In 2010, Wells Fargo Bank sued The Foothills at Winfield Homeowners' Association for

Winfield's overcharging of Wells Fargo Bank for the Super Priority Lien, i.e., the very same issue as

in this case. Nevada Real State Division Arbitrator Steven D. Morris ruled as follows:

Because the delinquent assessment was made in 2008 and the
foreclosure by Wells Fargo was conducted in 2008 well prior to the
modification of NRS 116.3116(2) in 2009, the 2007 version of that
statute gov€rns this matter. The2007 version of the statute allowed a
homeowners association to assert a super-priority lien to the extent of
"ttle common expenses based on the periodic budgel adopted by lhe
association pursuant to NRS I16.3115 which would have become due
in the absence of acceleration during the 6 months immediately
preceding institution of an action to enforce the lien."

The extent or amount of the super-priority lien that may be asserted
against the Lots in this matter and which - by operation of statute - is
granted a priority atread of the Deed of Trust held by Wells Fargo is
therefore equal to the sum total of six months ofthe common expenses
based on the periodic budget adopted by the association pursuant to
NRS 116.3115. (Ex. 18, "Arbitrator Morris Order")

As evidenc€d by NRED adminishative arbitration awards, Commissioner George Burns' Declaratory

-29 -
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Even if a homeowners' association does file a complaint with the court (a "civil action") to

enforce its lien, the lien is only given a "super-priority" stafus to the extent of a maximum amounl

equal to 9 times the monthly assessment amount adopted by the association in its last budget (see NRS

116.3116(2)). It is important to notq however, that any association penalties, fees, charges, late

charges, fines and interest are enforceable as assessments are enforceable (see NRS I I 6.3 I 16(I)), " .-.

any penalties,fees, charges, late charges,fines and interest chargedpursuant to paragraphs (j) to (n),

inclusive, of subsection I of NRS 116.3102 are enforceable as assessments under this section....").

ln other words, penalties, late fees, and collection charges maybe included in the general lien on the

original homeowner's property. Such fees may also be included within the Super Priority Lien

amount, as long as the total Super Prioritv Lien amount does not exceed an amount which equals 9

(plus unit repair expenses under NRS

I 16.310312).

ln 1991, both Nevada and Colorado adopted the UCIOA with language mirroring UCIOA

Section 3-116 (1982 version). As noted by the Colorado Supreme Court, "The Colorado Common

lnterest Ownership Act was originally adopted in 1991, effective July 1, 1992. Ch.283, sec. 1, $$

38-33.3-10l to -319, 1991 Colo. Sess. Laws nAI-57.Itwas adopted, amongotherreasons, to provide

stability to the finances of common interest communities by granting them a super-lien for unpaid

assessments, and to provide uniformity and predictability to lenders in order to promote the availability

cf financing." BA Mortg., LLC v. Quail Creek Condominium Ass'n, Inc. 192 P.3d 447, 450

(Colo.App.,2008). A comparison of the two statutes follows:

NV Super Priority Lien Language CO Super Priority Lien Language

The lien is also prior to all security interests
described in paragraph (b) to the extent ofany
charges incurred by the association on a unit
pursuant to NRS I16.310312 and to the extent of
the assessments for common expenses based on
the periodic budget adopted by the association
pursuant to NRS I16.3115 vftich would have
become due in the absence of acceleration durins

... a lien under this section is also prior to thd security interests
described in subparagraph (II) ofparagraph (a) ofthis
zubsection (2) to the extent of: (I) An amount ecual to the

based on a periodic budget
adopted by the association under section 38-33.3-315(l) which
would have become due, in the absence of any acceleration,
durine the six months immediatelvprecedine hstihrtionby
eitler the association or anv oartv holdins a lien senior to anv

the 9 montbs immediatelyoreceding institution of part ofthe association lien created under this section ofgg
action or a noniudicial foreclosure either to enforce or to
extinguish the lien.

an action to enforce the lien...

-30-
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The Colorado Court of Appeals and the author of a Wake Forest Law Review article quoted

by the Colorado courts both concluded that although the assessment portion ofthe Super Priority Lien

is limited to a finite number of months, because the assessment lien itself includes "fees, charges, late

, attorney fees, fines, and interest," these charges maybe included as part of the Super Priority

Lien amount. The Colorado language is the same as NRS $ I 16.3 I 16, which states that "fees, charges,

late charges, fines and interest charged pursuant to paragraphs (j) to (n), inclusive, ofsubsection 1 of

$116.3102 are enforceable as assessments." Therefore, as NRS $116.3116 states that

are enforceable through liens, so are collection charges, late charges, flnes, fees, etc.,

e through liens. However, while such charges maybe included in the Super Priority Lien,

noted by the Colorado Supreme Court, the maximum amount of the super prioritv lien is capped:

We conclude that the plain language of the statute supports Srmstone's
position. Within the meaning of subsection (2)(b), a "lien under this
section" may include any of the expenses listed in subsection (1),
including "fees, charges, late charges, attorney fees, fines, and interest. "

We note that our view matches that of a commentator who has
examined the uniform act on which $ 38-33.3-316 was based. This
commentator has concluded that, under the uniform act, the super
priority lien may comprise debts other than delinquent assessments:

A careful reading of the ... language reveals that the association's
Priorifized Lien, like its Less-Prioritized Lien, may consist not merely
of defaulted assessments, but also of fines and, where the statute so
specifies, enforcement and attomey fees. The reference in sgqtion

charges and fines. and interest which can come with the Prioritized
Lien. First Atlantic Mortg., LLC v. Sunstone North Homeowners Ass'n
121 P.3d 254, 255 -256 (Colo.App.,2005).

Thus, the words "to the extent of' (found in both Nevada's and Colorado's $3-l 16) limit the

amount of all fees, charges, costs and assessments which can comprise the super priority

ien to an amount which does not exceed 9 times (6 times in Colorado) the association's monthly

t amount. [n Nevada and Colorado, collection costs and attomey's fees are not added on

the 9 month amount, but may be incorporated within that amount, provided the Super Priority

amount does not exceed 9 times the association's monthly assessments.

-31 -
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The Colorado Appellate Court recently punctuated the above point in its 2008 case of BA

Mortg., LLC v. Quail Creek Condominium Ass'n, Inc. 192 P.3d 447, 450 (Colo.App.,2008).

The association then has a super-priority lien over the lender's
othenvise senior deed of trust in the event of a foreclosure commenced
by the association or the lender, which lien is limited to delinquent

BA
Mortg., LLC v. Quail
451 (Colo.App.,2008)

Creek CondominiumA$'n, Inc. 192 P.3d 447,

Therefore, so long as the total of all assessments, fees, costs and other charges do not exceed

the limit of an amount equal to 9 times (6 times in other states) of monthly assessments, the Super

iority Lien includes interest, charges,late charges, etc. The Colorado Appellate Court, applyrng

Colorado Code Section38-33.3-116 (whichisnearlyidentical toNevada'sNRS 116.3116,)made clear

the 6 or 9 month assessment total is a super priority limit which cannot be exceeded. This was

... to provide uniformity and predictability to lenders in order to promote the availability of

financing." BA Mortg., LLC v. Quail Creek Condominium Ass'n, Inc. 192 P.3d 447, 450

olo.App.,2008).

Nowhere is this distinction made clearer than by the very law review article cited by the

courts. Professor James Winokur. inhis treatise. "Meaner Lienor CommunitvAssociations:

"Super Priority" Lien and Related Reforms Under the Uniform Common Ownership Act," 27

Wake Forest L. Rev.353, states as follows:

In its most heralded break with traditional law, UCIOA grants the
association a lien priority over first mortgages recorded before any
assessment delinquency "to the extent of the cofirmon expense
assessments based on the periodic budget adopted by the association
pursuant to section 3-115(a) which would have become due in the
absence of acceleration during the six months immediatelypreceding
an action to enforce the lien." Any excess of total assessment defaults.
in addition to other lienable fines or costs over this six-month ceiline

it. but
senior to other and encumbrances not recorded before the

unit into what may be conceived of as two liens. which are hereinafter
referred to as the "Prioritized Lien" and the "Less-Prioritized Lien."

A careful reading of the quoted language reveals that the association's
Prioritized Lien, like its l,ess-Prioitizd Lien, may consist not merely

-32-
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of defaulted assessments, but also of fines
specifies, enforcement and attorney fees.

and, where the statute so
The reference in section

Lien. So, for example, if a unit owner fell three months behind in
assessments, the Prioritized Lien might include--in addition to the three
months of arremages-the other fees, charges, costs, etc. enforceable as

assessments under UCIOA. However, for any assessments or other
charges to be included within the Prioritized Lien, there must have been
a properly adopted periodic budget promulgated "at least annually" by
the association from which the appropriate six months assessment
ceiling can be computed. (James Winolatr, Meaner Lienor Community
Associations: The "Super Priority" Lien and Related Reforms Under
the Uniftrm Common Ownership Act, 27 Wake Forest L. Rev.353. See

Ex. 19 atpg.5).

The following examples may assist:

Case 1: A homeowne,r's assessments adopted through the association's lastbudget are

$ 100 per month. He is 4 months delinquent ($400). The association has charged $80

in late fees and $375 in costs of collecting. The association has incurred no repair costs

under NRS I16.310312. Thus, the total amount of the homeowner's delinquency is

$855. Because the association has a lien for assessments under NRS 1 16.3 1 16, and

because anypenalties, fees, charges, late charges, fines and interest charged pursuant

toparagraphs O to (n), inclusivg of subsection 1 ofNRS 116.3102 are enforceable as

assessments, and because the association lien is prior to all first security interests only

to the extent of the assessments for common expenses during the 9 months

immediately preceding institution of an action to enforce the lien, assuming the

instifution of an "action" by the association, the maximum super priority lien amount

is $900 (9 x $ 100 ofmonthly assessments). Thus, the full $855 is included in the super

priority lien. Mathematically, $855 (the association lien) is prior to the first mortgage

lien to the extent of $900 (9 times the monthly assessments).

Case2: Ahomeowner's assessments adoptedthroughtheassociation's lastbudgetare

$100 per month. He is 12 months delinquent ($l,200). The association has charged

$240 in late fees and $1,600 in costs of collecting. The association has incurred no

repair costs under NRS 116.310312. Thus, the total amount of the homeowner's

delinquency is $3,040. Because the association has a lien for assessments under NRS

1 16.31 16, and because any penalties, fees, charges, late charges, fines and interest

charged pursuant to paragraphs fi) to (n), inclusive, of subsection I ofNRS 116.3102

are enforceable as assessmants, and because the lien is prior to all first security interests

only to the extent of the assessments for common expenses during the 9 months

-JJ-
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immediately preceding institution of an action to enforce the lien, assuming the

institution of an "action" by the association, the maximum super priority lien amount

is still $900 (9 x $100 of monthly assessments). Mathematically, $3,040 (the

association lien) is prior to the first mortgagelien only to the extent of $900 (9 times

the monthly assessments). Thus, $900 is the Super Priority Lien Amount and the

remaining$z,I4},whilestillalienagainsttheunit,isjuniortothefirstmortgage. This

analysis is consistent with the holdings of the Colorado Suprane Court and James

Winokur's Meaner Lienor Community Associations: The "Super Priority" Lien and

Related Reforms Under the Uniform Common Ownership Act, 27 Wake Forest L.

Rev. 3 5 3 . Winokur describ ed the $900 portion of the li en as the "Prio itized Lien" (i. e.,

super priority lien) and the $2,140 portion as the "Less Prioritized Lien" (i.e., junior

lien).

Thus, the Super Priority Lien amount does not change from neighbor to neighbor depending

costs of collecfion. It is always an amount equal to 9 times the association's monthly assessment

repair costs). The onlytime the Super Priority Lien amount can change is when the assessments

in the association's budget or when the association incurs repair expenses for a unit pursuant

NRS $116.3t0312.

Indeed, courts from around the country which have address the issue of the Super Priority Lien

consistently ruled that the super priority lien is capped at a figure equaling 6 months of

ts (9 months in Nevada). Following is a brief review of each court case:

Colorado (First Atlantic Mortg., LLC v. Sunstone North Homeowners Ass'n I2I P.sd
254, 255 -256 (Colo.App.,2005)

See above at pg. 30.

Colorado - BA Mortg., LLC v. Quail Creek Condominium Ass'n, Inc. 192 P.3d 447,
451 (Colo.App.,2008)

See above at pg. 31.

Connecticut - Hudson Howe Condo. Ass'n, Inc. v. Brooks, 223 Conn. 610, 616, 6I I
A.2d 862, 865 (1992) IPRIOR TO THE PRE-1991 AMENDED STATUTE - see
belowl

determined that HHCA's priority debt was limited to the common
expense assessments that accrued in the six months immediatelv

-34-
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precedingthe commencement ofthe foreclosure . Hudson Hous e Condo.
Ass'n, Inc. v. Broolcs, 223 Conn. 610, 616, 6I I A.2d 862, 865 (1992)

Connecticut - Connecticut Nat. Bankv. Ridgeway 1990 WL 284007, 2 (Conn.Super.)
(C onn. Super., I 99 0) [PRIOR TO THE PRE- I 99 I AMENDED STATUTE - see below]

Section 47-258 establishes the priority ofthe liens against the property
being foreclosed. Subsection (a) of it provides that the condominium
association has a statutorv lien from the time the assessment becomes
delinquent. Subsection (b) of$ a7-25858 provides that common expenses

budeet adopted by the associationassessments based on the periodic budget adopted by the association
pursuant to Section (a) of $ 45-257 "which would havebecome due in
the absence of acceleration during the six months immediately
preceding institution of an action to enforce either the association's lien
-or 

a secuiity interest described in subdivision 2" (ernphasis supplied)
are orior to securitv interests like the Connecticut Nafional mortgageare pnor to secunty Nafional mortgage

om 0 3-116 of thebeing foreclosed here. This provision was lifted from $ 3-116 o
Model "Uniform Common Interest Ownership Act."

L9SS.Connecticut Nat. Bank v.
(Conn. Super.) (Conn. Sup er., I 9 9 0)

Massachusetts (Federat Court) - Trustees of Maclntosh Condominium
Ass'nv. F.D.I.C. 908 F.Supp. 58,63 @.Mass.,1995)

Accordingly, the institution of an action by a condominium association
is a condifion nrecedent to achievins "suDer-Drioritv" status for theis a condition precedent to achi
condominium lien. However. ev

Trustees ofMac. Condominium As s'n v. F.D. I. C. F.Supp.58,
63 (D.Mass.,I995)

(provided there was an action to enforce the lien). Unless a specific statutory

provides otherwise (for example, Connecticut's 1991 amended law stating, "e!ffi[tb

1990 W 284007, 2

" C.G.S.A. S 47-258, see below), the
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super priority portion of an association's lien that can survive extinguishment by a foreclosing first

mortgags holder is limited to the cofilmon expense assessments that accrued in the 9 months (in

Nevada) immediatelypreceding the commencement of an action to enforce the lien.

G. THn 199I CoTtxTcTIcUTAMENDMENT

As stated above, in 1 991 , Nevada and Colorado adopted the UCIOA with language mirroring

UCIOA Section 3-116 (1982 version). Connecticut also adopted a version of the UCIOA, but with a

significant and fundamental amendment to $3-1 16. This amendment was adopted by Connecticut in

1991 (see C.G.S. Section 47-258b) as amended by No. 9l-359 of the Public Acts of 1991). A

comparison of the three statutes as originally enacted is as follows:

NV Super Priority Language CO Super Priority Language CT Super Priority Language

The lien is also prior to all
security interests described in
paragraph (b) to the extent of
the assessments for common
expenses based on the
periodic budget adopted by
the association pursuant to
NRS 116.3115 which would
have become due in the
absence of acceleration during
the 6 months immediatellr
preceding institution of an
action to enforce the lien. This
subsection does not affect the
priority of mechanics' or
materialmen's liens, or the
priority of liens for other
assessments made by the
assoclatton.

... a lien under this section is
also prior to the security
interests described in
subparagraph (II) of paragraph
(a) of this subsection (2) to
the extent of: fi) An amount

The lien is also prior to all
security interests described in
subdivision (2) of this
subsection to the extent of (A)
an amount equal to the
coillmon exoense assessments

eoual to the common exoense based on the periodic budget
adopted by the association
pursuant to subsection (a) of
section 47-257 which would
have become due in the
absence of acceleration durine
the six months immediately
preceding institution of an
action to enforce either the
association's lien or a security
interest described in
subdivision (2) of this
subsection

and (B) the association's
costs and attomeyrs fees in
enforcing its lien.

assessments based on a
periodic budget adopted by
the association under section
38-33.3-3 I 5(1 ) which would
have become due, in the
absence of any acceleration,
durine the six months
immediately precedine
institution by either the
association or any party
holding a lien senior to any
part of the association lien
created under this section of
an action or a nonjudicial
foreclosure either to enforce
or to extinguish the lien.

As can be observed, Connecticut added a ne\ry provision to UCIOA's Section 3-116, which

rlevada and Colorado did not adopt. While Nevada and Colorado's super priority lien was limited to

he extent of an amount equal to just 6 months of assessments only, the Connecticut legislature

ntentionally permitted adding the association's costs and attorneyos fees on top of the 6 month

ssessment figure. This is a fundamental distinction between Connecticut's law" and the laws of the

-36-
0143



I

2

J

4

5

6

7

8

9

l0

11

t2

l3

t4

15

r6

t7

18

19

20

2l

22

23

24

25

26

27

28

ersey).

mentioned, anyamounts whichare overthatlimit still constitute alienonthehomeowner'sl

it, but it constitutes a lien which is junior to the first mortgage (i.e., a less prioritized lien which may

extinguished by a first mortgage holder's foreclosure).

hr July of 2008, the National Conference of Commissioners on Uniform State Laws held its

conference where it incorporated Connecticut's costs and fees amendment into the Uniform

Law Commissioners' 2008 revised version of the UCIOA. Under the 2008, revised UCIOA (which

the UCIOA super priority lien now consists of both six months ofa

-{Eis s

HHxq
E;?EE
USsEi
ir3E,i
3g

and attomey's fees and costs:

(c) A The lien under this section is also prior to all security interests
described in subsection (bX2) clause (ii) above to the extent ofboth the
common expense assesslnentsbased on theperiodicbudget adopted by
the association pursuant to Section 3- I 15(a) which would have become
due in the absence of acceleration during the six months immediately
preceding institution of an action to enforce the lien and reasonable
attorneyt fees and costs incurred by ttre association in foreclosing the
association's lien. (Ex. 20, 2008 Amendments to the UCIOA)

As noted in the comments section on Page 198 of the 2008 Amendments to the UCIOA, "First,

subsection (a) is amended to add the cost ofthe association's reasonable attorneys fees and court costs

*re total value of the association's existing'super lien' - currently, 6 months of regular corrrmon

This amendment is identical to the amendment adopted by Connecticut in 1991; see

G.S. Section 47-258b).Theincreased amount ofthe association's lienhasbeenapprovedbyFannie

Mae and local lenders and has become a significant tool in the successful collection efforts enjoyed

associations in that state." (E*. 20 at pg. 198).

It is vital to note. however. that in 2009 Nevada had the opportunitv to adopt the newlv revised

The October l,2}Og,revisions to NRS $ I 16.31 16 are conspicuously absent

the Connecticut amendment. Instead, the Nevada legislature increased the super priority lien cap

a1-)t-
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an amount equal to 9 times the association's monthly assessments, up from 6 times, and also added

it repairs costs under NRS $1 16310312 to the super priority lien.

Because Nevada and Colorado (and other states like Alaska, Minnesota, West Virginia, and

Jersey) adopted the unaltered super priority language of the originall982 UCIOA, and did not

the Connecticut amendment, the current state of the law regarding super priority lien amounts

states which did not adopt the Connecticut amendment is as the Colorado courts have held: "The

" First Atlantic Mortg.,

v. Sunstone North Homeowners Ass'n l2I P.3d 254, 255 -256 (Cola.App.,2005). and "... the

super-priority lien includes interest, charges, late charges, fines, and attorney fees so long

" BA Mortg., LLC v. Quail Creek Condominium Ass'n, Inc.

192 P.3d 447, 451 (Colo.App.,2008).

Again, collection costs are not added on_top of the 9 month amount (as in Connecticut,) but

be incorporated within that amount (as inNevada, Colorado, Alaska, Minnesota, WestVirginia,

New Jersey). While the Nevada legislature may, at some point in the future, wish to adopt the

icut amendment, the current law in Nevada is as stated by the Colorado courts and James

inokur's commentary.

Anvlsonv OprxroN Surponrs rnn Posrrrox Tar<nx ny Pr,arxrrnr rx rnrs C.tss

On December 8, 2010, the Nevada Real Estate Division's Common Interest Community

ission adopted an Advisory Opinion which was requested by RMI Management, a collection

who is a party to NRED ADR No. I 0-87. The Advisory Opinion asked the following question:

May the association also recover, as part of the super priority lien, the
costs and fees incurred by the association in collecting such
assessments? (Ex. 21, CICC Advisory Opinion, pg. 1).

Advisory Opinion answered the question by stating that an association may collect as a part o

super priority lien (a) interest permitted by NRS 116.3115, O) late fees or charges authorized by

declaration, (c) charges for preparing any statements of unpaid assessments and (d) the "costs
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ng" authorized byNRS 116.310313. (Ex. 21, CICC Advisory Opinion, pg. I).

Of course, those points are not disputed. There has been universal agree,rnent that collection

maybe parr of the super priority lien amount. However, the question which was not directly

by the Advisory Opinion is the one that is before this Cour! i.e., whether NRS IL6.3IL6

limits the super priority lien to the extent of an amount equaling 9 times the monthly assessments.

Nowhere in the CICC's Advisory Opinion does it conclude that the super priority lien amount can

an amount equaling 9 months of assessment plus repair costs. Nowhere in the Advisory

inion does it conclude that collection costs can be added "on top of' the super priority lien amount.

owhere in the Advisory Opinion is the Colorado case law rejected. In fact, the Advisory Opinion

tes with approval the Colorado case law and Winnokur's 1aw review article which state that the

Priority Lien is capped at a figure equaling 9 times an association's monthly assessment.

The Advisory Opinion favorably cites the Colorado case law and James Winnokur's law review

icle and states that theNevada statutorylanguageis consistent with Colorado's law and Winnokur's

, i.e., the super priority lien in Nevada and Colorado is limited to the extent of an amount

9 times (6 times in Colorado) the association's monthly assessments. As part of this limited

collection costs may be included. As the Advisory Opinion states in its important

Discussion. The Colorado Court of Appeals and the author ofthe Wake
Forest Law Review article quoted by the court in the Sunstone case
both concluded that althouifi the assessment oortion of the sup,er

a - L1 - t-,-^---^ 1L-

debts oiher than delinquent monthly assessments." @x. 2T, CICC
Advisory Opinion, pg. 9).

Advisory Opinion finds'@lpful" the language of the Colorado courts and Winnokur's law

fees. fines. and interest." these charges may be included as part of the
super prioritv lien amount. This language is thg same a,s NRS 1 1 6,.3 1 1 6t
wf,ich states-that "fees, charges, late charges, fines and interest chargedte charges, fines and interest charged
pursuant to paragraphs fi) to (n), inclusive, of subsection 1 of NRS 1

1A.Z rcZ are enforceable as assessments." As the Sunstone court noted

The two Colorado cases that have considered this issue reached their
conclusion, that the priority debt includes attomeys' fees and costs,
based on statutory language similar to lt{evada's. The language of the

article:

-39 -
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court in First Atlantic Mortgage, LLC v. Sunstone N. Homeowners
Ass'n, I2l P.3d254 (Colo. App 2005) is ver.v helpful:

Within the meaning of Section 2b), a "lien under this
section" may include any of the expenses listed in
subsection (I), including "fees, charges, late charges,
attorney fees, fines, and int€rest." Thus, althau$t the
maximum amount of a super priority lien is defined
solely by reference to monthly assessmenfs, the lien
itselfmay comprise debts other than delinquent monthly
assessments. [Emphasis added.]

In support of its holding, the Sunstone court quoted the following
language from James Winokur, Meaner Lienor Community
Associations : The " Super Priority" Lien and Related Reforms Under the
Uniform Common Ownership Act,27 Wake Forest L. Rev. 353,367:

A careful reading of the . . . language reveals that the
association's Prioritized Lien, like its Less-Prioritized
Lien, may consist not merely of defaulted assessments,
but also of fines and, where the statute so specifies,
enforcement and attornev fees. The reference in

six months immediately preceding an action to
enforce the lientt merely limits the maximum amount
of all fees or charses for common facilities use or for
association services. late charges and fines. and
interest which can come with the Prioritized Lien.
(Ex. 21, CICC Advisory Opinion, pgs. 5-6)

Thus, the CICC's AdvisoryOpinion supports Plaintiff position that the superpriorityportion

f the lien exists only to the extent of 9 times an association's monthly assessments, and does

ist ofboth 9 months of assessments phu collection costs. While collection costs may be included

in the 9 month cap, in no event can the Super Priority Lien exceed a figure equaling 9 times an

association's monthly assessment amount. The Advisory Opinion fully accepts the Colorado holdings

and Winnokur's commentary, finds them helpful, and concludes that Nevada's statutory language is

the same as Colorado's (i.e., there is a definite cap on the super priority lien amount).

IN 2009, MrcnasI, Bucxr,nv, Cnnrnuanv oF THE Npvlnl Covrvrox
COVrN,nnIry COMMISSIoN Pnoposnu A NEw LEGISLATIvE AMENDMENT To ALLow F.oR
Cor,r,ncrroN Cosrs oN Top or rnn (runn) 6 MoNTH ASSESSMENT CAp, But Lncrslarrve
Pnopos,q,L FArr,np

Prior to October 1,2009, the super priority portion of an association's lien was limited to a

gure equaling just 6 months of assessments (prior to the institution of an action to enforce the lien).

October I,2009, NRS $116.3116 was amended by the Nevada legislature in two important ways.
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Mv second noint is that there was an amendment to the Uniform

First, it increased the super priority portion of the lien to a figure equaling 9 times the monthly

amount for common expenses based on the periodic budget adopted by the association

to NRS $1 16.3115 (see Nevada Assembly Bill 204). Also, in calculating the super priority

of the lien, it allowed to be added any charges incurred by the association on a unit pursuant

NRS $1 16.310312 (repair expenses of a unit) (see Nevada Assembly Bill 361).

1. The Buckley/Ilolland & Hart Amendment

Previously, however, in March of2009, in a attempt to change Nevada's super priority lien law

be the same as Connecticut's super priority lien statute and that of the 2008, revised UCIOA (which

allows in the superpriorityportion ofthe lien both six months of assessments and attorney's fees

costs) Chairman ofthe Nevada Common Interest Community Commission, Michael Bucklef, and

law firm of Holland & Hart introduced a new legislative amendment in the Seventy Fiffh Session

f the Assembly Committee on Judiciary. The following is a transcript of that Session (Ex. 22)

ing Michael Buckley lobbying for his and Holland & Hart's proposed new legislative

Michael Buckleyo Commissioner, Las Vegas, Commission for Common-Interest
Communities Commission, Real Estate Division, Department of Business

and Industry; Real Property Division, State Bar of Nevada:

We are neuhal on the policy, but we wanted to point out that one of the
requirements for Fannie Mae on condominiums is that the super priority
not be more than six months. Just for your education, the six month
priority came from the Uniform Common-lnterest Ownership Act back
1n l982.It was a novel idea at the time. It was met with some resistance
by lenders who make loans to homeowners to buy units. It was
generally accepted. We are pointing out that we would want to make
sure that this bill would not affect the ability of homeowners to be able
to buy units because lenders did not think that our statutory scherne
complied with Farurie Mae requirements.

this would be a good idea.
association can recover its

is some question now
costs and attorney's fees as

2 It should be noted that Michael Buckley, Esq., Chairman ofthe Common Interest Community
Commission, is a parher with the law firm of Jones Vargas. Jones Vargas was retained by one of
Nevada's largest association collection agencies, RMI Management, dba Red Rock Collections, to

lobby the Nevada legislature for an amendment to NRS I16.3116 to allow for collection fees and

costs to be added on top of the 9 month Super Priority Lien figure. The amendment was defeated.

a

&

whether the
part of the

-4t -
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six months?

six-month priority. We think this amendment would allow that and it
would allow additional monies to come to the association.

Chairman Anderson:

Are there any questions for Mr. Buckley who works in this area on a
regular basis?

Assemblyman Segerblom:

Michael Buckley:

As semblyman Segerblom :

So, you are saying we should put that amendment in this bill?

Michael Buckley:

Yes, sir. This was part of a written letter provided by Karen Dennison
[of Holland & Hart] on behalf of our section.

Chairman Anderson:

We will make sure it is entered into the record (Exhibit W).

Assemblywoman Spiegel:

I have received the Holland & Hart materials on March 4 ,2009 at2:05
p.m. They were hand delivered to my office. I am happy to work with
Mr. Buckley and Ms. Dennison on amendments, especially writing out
the condominium association so that thev are not imoacted bv the
Fannie Mae and Freddie Mac provisiois. (Ex. 22, at pg. 47-45,
Assembly Committee on Judiciary)

Exhibit o''W'," was a letter from Karen Dennison of the law firm of Holland & Hafi3 and the

proposed wording of the legislative amendment lobbied for by Buckley and Holland &Hart ('

to as fu. 23). The amendment mirored that of the 2008 amended version of the Uniform

Interest Ownership Act (adopted from Connecticut's amended law) which allowed forboth

3 It should also be noted that the law firm of Holland and Hart, like Jones Vargas, represents RMI
Management, dba Red Rock Collections.

recover. as part of the prioritv. their costs in attomey's fees. Right now,
there is a question whether they can or not.
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6 months of assessments plus collection costs. Following is the language of the proposed amendment

to NRS 116,3116 (which was not adopted by the Nevada legislature). The bold portions are the

itions sought by Buckley and Holland &Hart:

3. ,4 flrc lien ander this section is also prior to all security interests
described in paragraph (b) of subsection 2 to the extent of both the
assessments 

-for 
common expenses based on the pqriodic budget

adopted by the association pursuant to NRS 1 16.3 1 15 which would
havi beoome due in the absence of acceleration during the 6 months
immediately preceding institution of an action to enforce theliert and
reasonable ittorney's fees and costs incurred by the sssociation in
foreclosing the associution's lien (Ex. 23 at W-3).

The obvious question raised by the above testimony and proposed revision to NRS 116.3116

is this: why would an amendment allowing the super priority portion of the lien to equal 6

of assessments phS attorneys fees and costs be needed if the currentlaw already allowed

for it? The obvious answer is because NRS 116.3116 did not, and does not now allow for it. The

and unambiguous language of NRS 116.3116 states that only "to the extent" of an amount

ing 9 months of assessments (plus repair costs) is the association's super priority portion of the

senior to the first mortgage holder. Indeed, if NRS 1 16.31l6 means what Plaintiff may claims it

, Holland & Hart would have never needed to propose the statutory amendment allowing for 6

of assessme,nts plus costs.

2. Nevada's Rejection of the Buckley/Ilolland & Hart Amendment

In 2009, theNevada legislaturerejectedBuckley's andHolland & Hart'sproposed amendment.

the October l, 2009, revisions to NRS $ I 1 6.3 1 I 6 are conspicuously absent of the Buckley

. Instead, the Nevada legislature increased the super priority lien cap to an amount equal

9 times the association's monthly assessments, up from 6 times, and also added unit repairs costs

NRS $l 16.310312 to the super priority lien.

Because Nevada (and otho states like Colorado, Alaska, Minnesota, West Virginia, and New

Jersey) adopted the unaltered super priority language of the originallg8zucI0A, and did not adopt

the new UCIOA amendment Oard upon the Connecticut amendment) the current state of the law

regarding super priority portion of the lien in those states which did not adopt the amendment is as the

Colorado courts have held: "The reference in section 3-116(b) to prioritv "to the extent of'
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the

" First Atlantic Mortg., LLC v. Sunstone North Homeowners Ass'n I2I P.3d 254,

55 -256 (Colo.App.,2005), and "... the association's super-prioritylien includesinterest, charges, late

fines, and attomey fees so long as the total does not exceed the limit." BA Mortg., LLC v.

Quail Creek Condominium Ass'n, Inc. 192 P.3d 447, 451 (Colo.App.,2A0q.

ONcn Ac.clN, rn 2011, A NEw LEGTSLATTvE AMENDMENT wAs PRoposED To ALLow F'oR
Cor,r,ocrroN Cosrs oN Top otr'To rrrE 9 MoNru AssnssunNT CAp, Bur Lncrsr,a,nvn
Pnopos^q,L FA[no AcA[\

1n2011, Senator Allison Copening proposed Senate Bill 174. Senate Bill174 was an atternpt

the collection and HOA industries to materially alter the existing provisions of NRS I 1 6.3 1 1 6

ich capsthe SuperPriorityLien atthe finite amount of9 times an association'smonthlyassessment.

in2A09, the collection and HOA industries wanted to change the law to allow for collection fees

and costs to be added on top of the 9 month cap. In the proposed legislation, Senator Copening wanted

the Super Priority Lien to equal9 months of assessments, "and fees not to exceed

Again, the obvious question raised bythe proposed revision to NRS 116.3116 is this: why would an

mendment be needed to add collection fees on top of the Super Priority Lien if the existing law

allowed for it?

As in 2009, Senator Copening's proposed changes to NRS 116.3116 was rejected by the

islature. The text of the proposed changes are as follows:

3. A lien under this section is also prior to all security interests
described in paragraph (b) ofsubsection 2 to the extent offanyl :

(a) Any charges incurred by the association on a unit pursuant to NRS
1 1 6.3103 12 ; and fto.threc

(b) An amount equal to the assessments for common expenses based on
the periodic budget adopted by the association pursuant to NRS
1 16.31 l5 which would have become due in the absence of acceleration
during the 9 months immediately preceding @enffioe.lierJ:
(1) The association's mailing of a notice of delinquent assessment in
accordancewith paragraph (a) of subsection 1 ofNRS 116.31162 with
respect to the association's lien; or

-44-
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(2) A trustee's sale of the unit underNRS 107.080 or a foreclosure sale
of the unit under NRS 40.430 to enforce the security interest described

O) of subsection 2, and fees not to exceed $1.950 tom

pursuant to NRS 116.3t03t3, rmless federal regulations adopted by
lhe Federal Home Loan Mortgage Corporation orthe Federal National
Mortgage Association require a shorter period of priority for the lien.
If fed-eral regulations adopted by the Federal Home Loan Mortgage
Corporation or the Federal National Mortgage Association_requi19 a
shorter period of priority for the lien, the period during whlch the lien
is prior [o all security inferests described in paragraph (b) ofsubsection
2 must be determined in accordance with those federal regulations,
except that notwithstanding the provisions 9f the federal regulations,
the feriod of priority for the lien must not be less than the 6 months
imniediately preceding institution of an action to enforce the lien. This
subsection does not affect the priority of mechanics' or materialmen's
liens, or the priority of liens for other assessments made by the
association. (Ex. 13, SB 174)

Clearly the existing text of NRS I 16.3 1 1 6 caps the Super Priority Lien to a figure equaling 9

timesanassociation'smonthlyassessment. IftheexistingtextofNRS l16.3116permittedcollection

on top of the Super Priority Lien, there would have been no reason for the collection and HOA

ies to attempt to change the law to allow for it. As stated above, the plain and unarnbiguous

anguage of the existing text ofNRS 1 16.3I16 states that only'to the extent" of an amount equaling

months of assessments (plus repair costs) is the associationos superpriorityportion of the lien senior

to the first mortgage holder.

K. Fnxxrn ManIxoFRmnre MAc AcREETEATTHE SUPNNPNTORITYLIEN IS CAPPED

The Housing and Economic Recovery Act of 2008, enacted July 30, 2008, provided the

for the United States government's takeover ofFannie Mae and Freddie Mac. The act created

a new regulator, the Federal Housing Finance Age,ncy ("F}IFA"), with the authority to take control

Fannie Mae and Freddie Mac to restore them to sound financial conditions. Fannie Mae and

eMachavebeenunderFHFA conservatorship since Septernber6,2008. As conservator, FHFA

to all rights, titles, powers and privileges of Fannie Mae and Freddie Mac and of any

shareholder, officer or director ofthe Fannie Mae and Freddie Mac with respect to the Farurie Mae and

Mac and their assets.

The lead General Counsel for the Federal Housing Finance Agencyhas specifically stated to

Foletta, counsel for Governor Sandoval, that Fannie Mae and Freddie Mac's position is that the

Priority Lien is capped and collection costs cannot be added on top of the Super Priority Lien.
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Alfred M. Pollard. General Counsel to the FHFA wrote to the Govemor's Office:

I would note Fannie Mae and Freddie Mac have provided for
reimbursement of six months of regular cornmon expense unpaid
assessments. They do not reimburse for collection costs or afforney's
fees. (Ex. 24, Letterfrom Alfred Pollard to Lucas Folleta).

position is echoed by Freddie Mac's local law firm.

While our firm does cite this case [Korbel], this is not done as a matter
of concurrence with Judge Glass' opinion, but rather an attempt to
curtail the constant abuses visited on our client [Freddie Mac] by
homeowner associations and their agents. On a daily basis, CCLF
receives demands for payment which routinely include pre-foreclosure
assessments which date well beyond nine months, pre-foreclosure
violation fines, post-foreclosure violation fines which have been levied
without properly notice and hearing, construction penalti es, and special
assessments that do not meet the criteria of NRS 116.310312.
FreddieMac is frequently charged double transfer fees, inflated transfer
fees, charged for obtaining a payoff demand of its own account, and
even charged an additional fee if we dispute an enoneous payoff
demand. There is a pervasive attitude of "demand everything" from the
new owner, even ifthis is not the party that actually owes the money to
the association. . . "the old owner i s gone. . . the new owner has the money
and has to pay us whatever we demand if they want to re-sell the
property with clear title..." We have seen many cases where the
CC&Rs provide that a new owner is not chargeable for any ofthe past
due assessments owing. These CC&Rs were specifically drafted to
induce the FHLMC, GNMA, VA, HIID and FNMA to participate in the
financing of the sale of Separate lnterests within the Properties. In
direct violation of its own governing documents, we frequently see
HOA's demanding pre- foreclosure as sessments and violations, hoping
that no one bothers to actually read the CC&Rs.

ln summary neither The Cooper Castle Law Firm, LLP nor Federal
Home Loan Mortgage Corporation concur with Judge Glass' opinion....
(Ex. 25, Cooper Castle Letter)

the position of the United States government is that the Super Priority Lien is capped and

fees and costs cannot be added on top of the Super Priority Lien, i.e., "... Fannie Mae and

Freddie Mac have provided for reimbursement of six months of regular cornmon expense unpaid

ts. They do not reimburse for collection costs or attorney's fees." Ex. 24.

Evnx Tnoucu NRS 116.3 I 16 rs Cr,nan ou rrs FACE, Pusr,rc Poucy WoULD DrcrATE A
Srivr[.qR PosrrroN

The basic public policy argument espoused by Defendant is that an innocent third party should

responsible for paying fot all ofthe debts of another. However, it is black letter law that when a first

holder forecloses, all junior liens are extinguished. It is only when, after a first mortgage

losure, the association attempts to collect the delinquent homeowner's debt from a third party,
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ike a lender or an investor (i.e., one who is not responsible for incurring the debt), does the Super

iority Lien issue appear. The public policy reason behind capping the amount that an innocent third

must pay for the debts of another is simply that the person who incurred the debt should be the

to pay for it. It is a simple equitable position that we learn as children, i.e., to be responsible for

own actions. Why should any innocent third party have to pay for the debt incurred by another?

the Defendant' odd reasoning, it would also make sense for a second mortgage lender, whose

was also extinguished at the foreclosure auction, to require the foreclosing lender to pay the

mortgage holder's lien and all costs it incurred in its collection. What about any mechanic's

r judgment liens that were filed against the original delinquent homeowner and also

Why not allow the contractor or judgment creditor to also collect against the innocent

or investor all that money owed to the contractor or judgmurt creditor by the original

The answer is because public policy supports the position that the person who incurred

should be the one responsible to pay it. That is why junior liens are extinguished through a

auction and senior lien holders are not responsible for their payment.

Pursuant to NRS I 16.3 1 03 I 3 an association may charge a delinquent homeowner reasonable

to cover the costs of collecting any delinquent assessment. The association may collect all such

against the delinquent homeowner. Indeed, even after a first mortgage lender forecloses, the

iation is free to collect all its delinquent assessments and collection costs from the original

t homeowner. However, pursuant to NRS 1 I 6.3 1 l6(2),the association simply cannot collect

whole amount from the foreclosinglenderortransferee at auctionbecauseourlegislature (and the

on Uniform Acts) determined that only a finite amount (not an infinite amount) of the

homeowners' debt could be foisted upon an innocent party.

Defendant may argue that it would cost the association too much money to collect from the

inquent homeowner the relatively modest amount owed. This argument simply ignores the

enforcement mechanisms available to Nevada homeowners' association as well as all other

itors. Small claims courts handle matters between $0 and $5,000.00 every day for a fee of between

and $86 dollars. This would probably cover 90o/o of all"civil actions" required to be filed by an

tion. To argue that a homeowners' association cannot afford the $46 to $86 filing fee is
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ludicrous. This is especially true in liglrt of the fact that their collection agencies charge thousands

llars for "costs of collection." Additionally, fees for matters under $10,000 filed in Justice Court

frombetween $49.00to$196.00. Mostimportantlyhowever,whetherDefendant likeordisli

language of NRS 1 16.3 1 1 6 is irrelevant. As courts have held, while parties mav disagregwith the

Hudson House Condo. Ass'n, Inc. v. Brool<s, 223 Conn. 610, 616, 6I I A.2d 862, 865

(1992). If Defendant believe that collection costs should be added on top of the Super Priority Lien,

it should lobby the legislature to change the existing law. Of course, the collection industry has tried

this twice before and the Nevada legislature has rejected the proposals twice before. Thus, the law in

State of Nevada is clear, the Super Priority lien is capped "to the exte,nt of' a figure equaling 9

times an association's monthly assessment based upon its periodic budget. While collection costs can

included within the Super Priority Lien, in no event can the Super Priority Lien exceed the 9 month

v.

CONCLUSION

The Motion for Summary Judgment requests declaratory relief in two areas.

l. Pursuant to NRS $116.3116, what portion of a homeowners' association lien, if any,
is superior to the unit's first mortgage le,nder' s security interest ( "super priority lien ')
and may the sum total of the super priority lien amount, whether it be comprised of
assessments, fees, costs ofcollection, or other charges, ever exceed 9 times the monthly
assessm€nt amount for common expenses based ontheperiodicbudget adoptedbythe
association pursuant to NRS $ I 16.31 15, plus any charges incurred by the association
on a unit pursuant to NRS $116.310312 (unit repair expenses)?

2. Pursuant to NRS $116.3116, does a "superpriority lien" exist in the absence of a
homeowners'association's failure to file a complaint with a court to enforce the lien,
i.e., the failure to institute a "civil action" as defined by Nevada Rules of Civil
Procedtre 2 and 3?

As the existing law makes clear, inNevada" assessments, late fees, costs of collecting and other

maybe included in the Super Priority Lien amount. However, as theplain language ofNRS

I 16.3 I 16 states, and as noted bythe Colorado courts, James Winokur's commentary, Arbitrator Persi

's trnterim Award, the Advisory Opinion and Declaratory Order of the Financial Institutions

Division, Judge Elizabeth Gonzalez' Order, Court Morris' Order, and as indicated by the Common

Ownership Commission's Advisory Opinion, there is a ceiling on the Super Priority Lien
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times (6 times in other states) the association's monthly asses$nent amount for common expenses

on the periodic budget adopted by the association (plus repair expenses pursuant to NRS

116.310312). In addition, the total amount of assessments,late fees, costs of collecting and other

may not exceed that ceiling in order to be considered a "super priority lienl'rather than a

lien. With the exception of the repair expenses pursuant to NRS $116.310312, the Super

ty Lien is limited to a finite number, i.e., an amount which cannot exceed a figure equaling 9

times the monthly assessments which immediately preceding institution of an action to enforce the

Additionally, as a "condition precedent" to elevate a portion of a homeownerso association's

lien from'Junior" status to "super priority'' status, a homeowners' association must file an "action"

enforce the lien. Nevada Rules of Civil Procedure 2 states, "fhere shall be one form of action to

known as 'civil action."'Nevada Rules of Civil Procedure 3 states, *A civil action is commenced

filing a complaint with the court." Thus, until a homeowners' association files a complaint with the

to enforce its lien, no amount ofits lien can achieve "superpriority'' stafus. Therefore, while the

lien remains a lien on the homeowner's uniq it is in 'Juniot'' status to the first security holder's deed

trust. Thus, until the filing of a complaint with the court to enforce its lien, upon the first mortgage

's foreclosure, the association's junior lien is extinguished in its entirety. Pursuant to NRS

$116.3116, ahomeowners' association's filing of a complaint with the court to enforce its lien is a

ition precedent for any portion of its lien to achieve "superpriority" status.

Thereforg Plaintiff respectfully requests this Court to the hold the following:

That it grant Plaintiff' Motion for Summary Judgment on Declaratory Relief and rule

that after the foreclosure by a first mortgage lender of a unit located within a

homeowners' association, pursuant to NRS 116.3116 the monetary limit of a

homeowners' association's statutory lien on said unit which can survive

extinguishment by the foreclosure auction is limited to only 9 times the monthly

assessment amount. In other words, the "super prlority lien amount" is capped at a

maximum amount equal to 9 times themonthly assessments (6 timespriorto October

1,2009); and
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That it grant Defendant's Motion for Summary Judgment and rule that pursuant to

NRS 1 16.3116 a "super priority lien" does not exist in the absence of a homeownetrso

association's having filed a complaint with the court to enforce the lien, i.e., the

institution of a civil action as defined bv Nevada Rules of Civil Procedure 2 and3.

Dated this 7 day of Novernber, 2011.

8330 W. SaharaAve., Suite 290
Las Vegas, Nevada 89117
Tel: 702-838-7200
Fax: 702-838'3600

PUOY K. PREMSRIRUT, INC.
Puoy K. Premsrirut, Esq.
Nevada BarNo. 7141
520 S. Fourth Street, 2nd Floor
Las Vegas, NV 89101
(702) 384-ss63
(702)-385-1752Fax
opremsrirut@brownlawlv. com
Attomevs for Plaintiff
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Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada BarNo. 9178
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CERTIFICATE OF SERWCE

to NRCP 5(b), I certifu that I am an employee of the Adams Law Group, Ltd., and that on

this datg I served the following MOTION FOR PARTIAL SIJMMARY JUDGMENT ON ISSTIES

DECLARATORY RELIEF upon all parties to this action by:

addressed as follows:

Bonds, Esq.
Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.
Las Vegas, NV 891L7-L4OI

ax:702.385.7000

Dated tn" 7@aayof November, 2o 1 1.
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