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ABOI.ITULC

The Uniform Law Commisston (ULC), also known as National Conference of Commissioners
on Uniform State laws (NCCUSL), now in its I l?'h year, providcs states with non-partisan,
well-conceived and well-draftd legislation that brings clarity and stability to critical areas of
state stahrtory [aw.

ULC members must be lawyers, qualified to practice law. They ue practicing lawyors, judges,
legislators and legislative staffand law professors, who have been appointed by state
governrnents as well as ttre District of Columbia, Puerto Rico and lhe U-S. Virgin Islands to
research, draft and pmmote enactment of uuifonn state laws in areas of state law where
uniformity is desinble and practical.

' ULC strengthens the federal system by providing nrles and procedures that are consistent
from state to state but that also reflect the diverse experience ofthe states.

' ULC shtutes are representative of state experience, because the organization is made up
ofrepresentatives from each state, appointed by stategovernment.

, ULC keeps state law up-to-date by addressing important and timely legal issues,

' UIf's efforts reduce the need for individuals and businesses to deal with different laws
as they move and do business in different states.

' tI[C's work facilitates economic development and provides a legat platform for foreign
entities to deal with U.S. citizens and businesses.

' UnifonnLaw Comrnissioners donate thousands ofhours of their time and lepl and
drafting eryrertise every yaar as a public sewice, and receive no salary or cornpensation
for their work,

. UIC's deliberative and uniquely open drafting process draws on tle expertise of
commissioners, but also utilizes input from legal experts, and advjsors and observers
representing the views of ofier legal organizatioru 6r interests ttrat will be subject to the
proposed laws.

' ULC is a state-supported organization that represents true value for the states, providing
services that most states could not otherwise afford or duplicate.
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a minimum heat in their units of55 desrees. The teenase son of the
Owner of Unit C tums off all the heat after his last run on Sunda* and on
Mondavnieht thepipes in UnilC bunt A finderof fact-lnightJrrop€rly
conclude that the son o_f tte owner of Unit C was erossly neAligent.

SECTION 3.116. LIEN FI)R

ENFORCEIT{ENT.

(a) The ass6ciation has a statutory lien oo a unit for any assessment levicdagaiust

athibutable to that unit or fines imposed against ib unit owna. Unless the declaration otherwise

provides, reasonable attgnrey's fees and costs. other fees, charges, late charges, frnes, and

interest charged pursuant to Section 3-102(a)(10), (1 1), and (12), a+d any other srms due to lbe

association undelthe declaration this lactl. or as s result of an a&ninistrative. arbitration"

mediation or judicial decision are enforceable in the same manner as unpaid assessmenb under

this section- If an assessrnent is payable in installmenb, the lien is for the full amount of the

assessrnent from the time the first installment thereof becomes due.

(b) A lien under this section is prior to all other liens and encumbraaces on a unit except:

O0) liens and encrunbrances recorded before the recordation of the declaration

and, in a cooperativg liens and encumbrances wffi that the association creates, assutnes, or

takes subject to;

6ttfA except es otnerwise pro.ytaea n a first security interest on

the. unit recorded before the date on which the assessrnent sought to be enforced became

delinquenf or, in a cooperativg the fust security interest encumbering only the unit owner's

intertst and perfected before the date on which the assessmerrt 5s'ght to be enforced becarne

delinqueng and

@B) liens for real estate taxes and other govemmental assessments or charges

against the unit or cooperative.

(c) A Tbe lie,n undctthis section is also prior to all secrrity interese described in

189 o
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subsectiog(bX2l@"rHovs to the extent of botb the common expelse assessments based

onthe periodic budget adog,ted by the association punuant to Section 3-115(a) which would

have become due in the absence of acceleration during tbe six rnondrs immediately preceding

lnstinrtion of an action to enforce the lien and rqgsonable attornev's feegr$&qsEj

the association in foreclosinq the association's lien. frris@

subsection docs do not affect he priority of mechanics' or materialnpn's liens, or the priority of

liens for other assessments made by the association. lfil" A lien under ttris section is not subject

to tbrpronisionsof [insert appropriate reference to state homestead, dower and curtesy, or other

exemptionsl.l

(c{!) Unless the declaration otlcrwise provides, if two or more associations have liens

for assessments created at any tirne on the same.property, those liens have equal priority.

(O(9) Recordingof thedeclaration constitutes record notice andperfection of the lien.

No further recordation of any claim of lien for a.ssessment under this section is required.

(dlfl A lien for unpaid assessments is extinguished unlcs proceedings to enforce the

lien are instituted within ffi lthreel pan afta the full amount of the assessments becornes due.

(flG) This secrion does not pmhibit actions-egeinst unilpwners to recover surns for

which subsection (a) creates a lien orprohibit an association from bking a deed in lieu of

foreclosure.

@ft) A judgment or deoee in any action brought under this section must include costs

and reasonable attomey's foes for heprevailing garty.

Sr)(!) Tbe associationuponvritten request madc in a recor{ shall furrlistt to aunit owner

a statement setting fortir the amount of unpaid a.ssessrnents against the uniL If the unit owncr's

interest is real estate, the sbtement nust be in recordable forrn. The statenent must be furnistred

within [10] business dap alter receipt ofthe request and is binding on tle association' the

o
190
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exeo{ive board, and every unit owner.

O([) In a cooperative, upon nonpaynent ofan assessment on a unit, the unit owner may

be wicted in the same rnanner as provided by law in the case of an unlawful holdover by a

commercial tenant and the lien raaybe foreclosed as provided by this section,

' O&) The association's lien may be foreclosed as provided in this zubsection and

subsection (tL

(l) tn in a condominium orplanned community, the association's lien must be

foreclosed in like manner as a mongage on real estate [or by power of sale under [insert

appropriate state statute]] ;

(2) In in a cooperative whose unit owners' interesb in the units are real estate

(fuim-t+O5), the association's lien must be foreclosed in like rnanner as a mortgage on real

estate [or by power of sale under finsert appropriate state stah:te]] [or by power of sale under

subsection (D(!I ; Ior etdl

(3) ftr in a cooperative whose unit owners' interests in the units ue personal

property (fuicn H05), the association's [ien must be foreclosed in like manner as a security

intere$ under [insert reference to Article 9, Unifonn Comrnercial Code{;44g[

t(a) ffiin a foreclosure under [insert rehrence to statc power of sale

statutel, tbe association shall give the notice rgguired by statute or. ifthe,re is no such

requirqnent, reasonable notice of its action to all lien holders of the unit whose interest would be

atrededlf

I(I)ffi Aa-coo'pcra*vc;f !f fte unit owner's interest in a unit in a cooperative is real

estate,thefollowinerqufu.Frent (scctionf+e}:

(l) The association, upon no*gaymtnt nonpawenl ofassessments and

cornlUance with this subsectioq may sell that unit at a public sale or by private negotiatiot and

\_- :O
191
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at any time;lglg and place. irred

@ The association shall give to the unit owner and any

I'esstc lesseq of dre unit owner reasonable rrittar notice in aJecord of the time.lglE and place

of any public sale or, if a private sale is intended, or g! dre intention of entering into a contnct to

sell and of the time and date after which a private disposition may be made. The same notice

rnust also be sent to any other person n{ro that has a recorded interest in the unit which would be

cut off by the sale, but only if the recorded interest wai on record seven we*s before the date

specified in the notice as the date of any public sale or seven weeks before tlre date specified in

th e notice as the date after which a private sale may be made. The notices required by this

subsection may be sent to any address reasonable in the circumshnces. He A $le may not be

held untit five weeks after the sending of the notice. The association may bu! at any public sale

and, ifthe sale is conducted by a fiduciary or other person not related to the association, at a

private sale-

(2) Unless otherwise agreed, he ffitor unit owner is liable for any deficiency in

a foreclosure sale.

(3 ) The proceeds of a foreclosure sale must be applied in the following order:

(iXA) the teasonable expenses of sale;

$i{B') tbe rcasonable expenses of securing possession before sale; th9

reasonable otpenses of holding maintaining, and preparing the unit for sale-r' including payment

of taxes anC other govemmental chargeq and premiums on hrandaod{iat'ihly insurance;; and,

to the extent provided for by agreement between the association and the unit owner, reasonable

attorney's fees. costs. and other tegal orpenses incuned bythe associatiory

Gtfl(9) satisfaction of the association's lia4

(1ny0 satisfaction in the order of priority of any zubordinate claim of

tn
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record; and

fv)@f remittance of any excess to the unit owner.

(4) A good faith purchaser for value acquires the unit free ofthe asociation's

debt that gave rise to the lien rurder which fre foreclosure sale occuned and any subordinate

interest, even though the association or other person conducting the sale failed to cornply with

dr"lcqgirmrlttsdtbis section. The person conducting the sale shall execute a conveyance to

the purchaser sufftcient to convey the unit and stating that it is executed by himlhejerson after

a foreclosure of the association's lien by power of sale and ftat hc the person was empowered to

make the sale. Signature and title or authority of the person sigrring the conveyance as grantor

and a recital of the facts ofrorrpryrrcnt nonpavment of the assessment and of the giving of the

notices required by this sqbsection are sullicientproofofthe facts recited and ofbis tlre

authority to sign. Further proof of autlrority is not required even tbough the association is narned

as grantee in the conveyance.

(5) At any tirne before the association has disposed of a unit in a cooperative or

entered into a contract for its disposition under the power ofsale, tbe unit owners or the holder of

any subordinate security interest may cure tbe unit owner's default and prevant sale or other

disposition by tendering the performance dueunder the securiry agreement, including any

amounts due because of exercise of a right to accelerate, plus the reasonable expenses of

proceeding to foreclosure incuned to the time oftender, including reasonable attomey's fees and

cos$ of the creditor.l

ftl)fuq) In an action by aa association to collect assessments or to foreclose a lien fsr

urpaid rses'snsnts o! a unit under this section the court may appoint a receiver to collect all

surns alleged to be due and owing to a unit owner before commencement or during pendency of

the action. The receivership is govemed by [insert state Law generally appticable to

193
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receivershipsl. The coud rnay order fire rece iver to pay any sums held by the receiver to tre

association during pndency of the action to (Ie qtent of the association'8 common cxpcnse

assessm€nts based on a puiodic budget adopted by the association pursuant to Section 3- I I 5.1

(n) An association mav not commence an action to foreclosc a lien on a unit under this

section unless:

(l) the unit olmer. atlbe time the action is commenced. owes a zum equal to at

least lttueel mon0u of common expense assessments bued on the periodic budqet last adopted

br., the association pursuant to Section 3-l l5(a) Erd dre unit owner has failed to accept or complv

with a pavment plan offered by the agsrcidion: and

(2) the executive board vote: to coffnence a foreclosure action speciftcal.[

aeainst that u4it.

(o'l Unless theparties othenpise aeree. the association shall aDplv anv sums paid bv unit

orrrnen that are delinquent in oayine assessments in the followinq order

(l) unpaid assessments;

(2) late charees:

(3) rcasonable attornev's fees and costs and other rcasonablg collection chgg!:es:

and

.(4) all.other unpaid fees, charees. fmes' penalties' interest. and late chaues'

(pl If the onlv suns due with respect to a unit arc fines and rclat€dl sums iriDosed aeainst

ir'

iu<lement aeainst the unit owner for tbe 6nes and related sums and has perfected a iudsment lien

aqainst the unit urder finsert rcference to state statute on D€rfection of iudementsl'

(q) Evcrv aspect of a foreclosue sale. or othE disposition under this sestiorL inoluding

the method, advertisine, time. date. nlace. and terms. ru$t be commerciallv reasonable.

:
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Comment

l. Section 3-l l6(a) was arnended inl994 to delete the language "fiorn the time the
asse$sment or fine becomes due." The delebd clause was intcnded o make clcar &at the lien
was eaforceable at dre time the asessment became due. Comrnenbbrs havc obssve4 howeyer,
that the language caused confusion widr respect to priority issues. The intention of the stafirtc, as
dernoasEated by the Comments, was that the inchoate sAurtory lien was the functional
equivalent ofreal esate bt(es exceptwith respect to the special priorities identi{ied in zubsection
(b) of the section. the deletion of the language as suggested nakes ctear that the tien arises
irnmediatety upon the effective date of the statute for old commoa interest communities and
upon recording of frre declaration for ne\il common interest communi(es.

As a result of 0ris deletion, it is clear drat in he absene of an exception in a title
insurance policy for cornrnon charges, a title insurer would be liable forpost-insurance
obligations which have a priority estabtished prior to the time the potiry was issued. This,
howcver, is no different than in other inchoah liens zuch as real estate tares and mechanics
lieng all of which have become standard excrytions in the ti{e industry.

2. To ensure prompt and efficient enforcement of the association's lien for unpaid
assessrnents, such liens should enjoy shtutory priority over most other liens. Accordingly,
subscction (b) provides that the association's lien hkes priority over all other lieos and
encumbrances except those recorded prior to the recordation of the declaratioq those imposed
fior real estate tat(es or other goyernrnental assessments or charges against the uni! and first
security interests recorded before the date the assessment became delinquent. However, as to
priorfrst security interests the association's lien does have priority for six montls' assessments
based on the periodic budget. A sipificant departure fiom existingpractice, the six months'
priodty for the assesstnent lien strikes an equitable balance between be need to enforce
collection of unpaid assessments andfte obvious necessity forprotecting the priority of the
security interests of lenden. As a praclical matta, seoued lenders will most likely pay the six
montx' assessmenb denanded by the association rathq lfian havirg tfie asociation foreclose
on theunit. lf the lender wishes, an escrow for assessdents can be required- Since this
.prcvision may conflict with the provisiors of some state statutes which forbid some lending
institutions from making loans not sccured by fnst priority liens, the law of each state should be
reviewed and amended when necessary.

In cooperatives, the association has legal title to the uni$ and dependi4g on fte election
made in the dectara(ion pursuant to Section 2-I 18(i) may have power to creatq assumer'or take
subjoctto security interests in the urrib whichhavepriorityover the inhrestofunitowners,
Ob viously, the cooperative association's lien should not havepriority over an interest which the
sssociation ibelfhas given, assumed, or taken subject to and subsedion (b) expressly so
providas..

The special reference to cooperatives in subsection (b)(iilQ) rnerely recognizes that in a

cooperative both dre association and the unit owner have an interest in a unit:

3. Units may be part of two common interest communities. For example, a large real
estate development may consist of one or more condominiums which ue also part of a larger
planned comrnunity. In $at casg theplanned community association might asess the
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condominium uirits for tlre general maintenande orpenses of the planned community and the

condominium association would assess forthe direa maiffenance efipenses of the building itself.

In such a sihratioq subsection (c)@) providcs that upaid liens of he two associations have

equal priority regardless of the relative time of creation of Se two regimes and regArdless of the

time the assessment$ wcre made or becrme delinquent.

4. Subsection (fl(g) makes cleu that tre sssociation may have rernedies short of
foreclosure ofib lien that can be used to collect unpaid assessrnenb. The association, for
example, rnight bring an action in debt or breach ofcontract against a recalcitrant unit o\r,ner

rather than resodng to foreclosure.

5- The rights ofthe association against a unit upon nonpaynaent of an assessment on that

unit depends on whether the common interest cornmunity is a condominium or planned

community on the one hand, or a cooperative on the other.

kr the typical cooperative the usociation will have a substantial undedying mortgage on

al I on a subshntial portion of the real estate in fte coopuative and a large part of each unit

olvner's puiodic assessment will go toward pa)lnent of thatparticular unit's proportionate share

of tbe rnortgage. If ttre unit ownei fails to pay his assessment on tirne, the association may tre

forced into default on its own mortgage payneuts with conseguentpossible foreclosure of the

urrderlying mortgage and loss by all unit owncrs of their intercsts in the cooperative. Therefore,

in the cooperative context it is eiSential that the cooperative association have a fast and effective

rerndy for failure of a unit owner to payfiis asses$rent Tlre act provides in subsection (i) that

upon nonpayment the oooperative unit owner may be evicted in the same rnso.ner as an

uplawfully holding over corunercial tenant. Those mles will ordinarily be themost rapid and

effrciert rules in the State as to eviction of tenants.

If tle unit owner's inbrest is real esatq subsection ()[!f(2) then offen the State two

altematives as to nonjudicial foreclosure of a cooperative association's lien. The first alrcmative

is power of sale under any existing state statute auttrorizing power of sale under mortpges. [f
there is no power of sale shfute or if thc lcgislature chooses to adopt a special power of sale

provision for forec.losure of the lien on cooperative unib, the Shte can chsose the 2d altcrnative:

powcr ofsale under subsection €r)0) of this section

Subsection ffi), which is patterned after the power of sale foreclosure provisions of the

Unifom Land Transactions Acg is a modem power of sale provision which frees ptivate Powor
of sale foreclosure tom many of the cosdy, time consuming, atd inefliclency producing

strictures of most existing private power of sale stahrtes. At the same time, it provides

reasonable protection to the unit owner and junior inbrests.

If the unit owners' interest in a coopaative is penonal propedy, the association's lien is

foreclosed as if it were a secruity interest underArticle 9 of theUnifonn Comncrcial Code.

Article 9 foreclosure is pnaally less expensive and faster than eilher judicial or Power of sale

real estate foreclosue. This differenco in cost asd speed of foreclosure, both for association

liels and seorrity interesB, is one of the major fachrs to be coruidered in choosing whether,

ufrds Section l-105, tfie unit ownet's intercst in a cooperative will be rcal propcrtyor personal

prop6ty. Article 9 foreclosu€ is cunentlyused in foreclosing seorityinterests in rnobilc

lomes,and has been accepted in he various States as apermissible method of foreclosue inthat
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housrng area without serious challenge.

In a condorninium or planned community, thcre is not likely to be a substantial
underlying mortgage for which unit owners are assesged. Thereforq failure to pay assessments
on time will have less serious consequeqses frr the aisociation than in the oase of coopaatives.
The section provides that the association lien in a condominium or plarned community is to be
foreclosed according to Jhe nrles gencrally applicable to real estate mortgages in the S0ate rather
than se$ing out a qpecial faster melbod of foreclo$re in &e statute.

6. New subsection ffi) makes clear lhat the courts have authority to appoint receiven
upon rcquest by assooiations to aid incollection of common charges,

7. Few issues are more contentious in common inter€st communities than the orospect of
unit owners tosinq their homcs as a consequence of non oavment of common charges - and he
lossofallormostoftheirecuiv-whenthedssoci,ationjforecloses. Theresctioninsbte
leeislaturcs in recent vears bgs been widgsprcad.

At the same time. it is crucial ttrat the association be able to secure timelvoayment of
common charees in order to provide services to all the residentlof the common intercst
commuuw.

In an effort to balance these corapetine jnteresis.jlhe 2008 amendmgnts prgvidg
.additional safeeuards goveming foreclosure of liens for unpaidglmmon chgllqes. These new
procedures {nav be summarized as follows:

-First Section 3-l l6(n) bars foreclosure for sums that are less than 3 months of couunon
c4arees:

Seconrl. Section 3*l l6(n) also requires the aseqciation boud. to fust. offer the
delinouent owner a payment nlan which the owner reiects. and second. exoresslv aoorove

.- each foreclosure actioo:

Third. Section 3-1.16(o) requires that pa],rnenb of delinguent assessrnents be applied
first to principal rather than lqinterest and fees. in order to avoid tha usual practice of

. accruine addidon-al inlerest lnd late drarseq as the monthly fees remain urcatisfied while
the atto4grn fees*and interest are paid first.

Fourtlu Sectio-n 3-l 16(o) bars any foreclosure for fines alone unles the association first
secures a personal iudgm9nrlglsaing the unit ovmer.

Fballv. Section 3-l l6(d) requirgs thaf if a forecloJure does so forwad, anv sale of a unit
mqst be commEciallv reasonable. In the first report€d case of forectosure arisinq in a
state that has adopted this AcL the court required that the sale be reasonable. See Vil/ v.

IrIil Condominium Ownm Associstiu et al. 77-6W 380.848 A2d 336l\Mttl

These special proccdures would conmrise an ovqrlav on existinq state f-oreclosurc

lroeedures. yhether iudicial or non-iudicial, 38ken toeether. thev respond in a concise but
responsible way to.thg widespread roorts of abuses in this field: Hopejrily. thev will also be

t-.-
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vicwed by the various.Shtes as a resnons&lL.and balancelhaoonsclb the issucs confronting

elected ofticials. defaultine udt oumer$ aod homeowne$ essociation dkecton with a E4uq,iarv
f esponsibilitv b nainbin lhe propertv.

E. Associations musl be lesitirnatelv concemed, as fiduciadgs ofthe unit owners. that the

association be able to collct oeriodic common charges from recalcilrant unit o$'ners in a timelv

wav. To address-drose concerns. the section contains these 2008 lmendments:

FinL zubsection (a'l is am4ded to add ttre cost of dre association's reasonable atunevs

fees and court cose to fite tohl value of the association'sjxisting 'suoer lien' - currenttv. 6
rnonths of rgqulalcommon assessments. this amendmedLis-id€ntical to tlre amendrnent adooted

bv Connecticut in l99l: see C.G.S. Section4T'258(b). Ihe increased amourf of the

association's lien has be€n apnroved bv Pannie Mae and local lenders aod has become a

sisnificant tool in the successnd collection elforts eniovod bv associations in that state.

Second. subsection (f) has been amended to emghasize that the association has a varietv

of other remedies availabte aeainst a unit owner in additiqr to thc forcclosure rembdv. h manv

cases. an action for sums due mav be less costly- leis disnrptive and more efficient than a

foreclosure action in collectinn the fiuids oroperlv due the assooiation.

9. Section3-ll6reiecbmoreextremeprovision!.favorinsdefauttingunitownas
esporsed in various forums. For exarnole. extensive provisions-were adbpted bv North Carolina

reeafdinq fipes enforcement and collection which mav po,se siqnificant impediments to the

hnancial well being of unit ourner associations. See. e.g...2205 North Carolina Session Act No.

422). Similaily. the section does not adopt the extensivq borrower protections cotrtained in the

UniformNon-Iudicial ForeclosureAct. Tbat act contains erovisiofls dealing wilL pD€titive atrd

detailed default notices. mandat$ meetinps before foreclosure. a period of limitation on

foreclosures. mandated iudicialsupervision offoreclosulgs. extensive redgnptionrights aftE
lorecGuil. and ihe like. tn tho* cases where foreclosure is supervised bv a iudee. 6ose
procedures are not likely to be of simificant benefit to dgfaultine to unit owners. but will impose

sienificant kansaction costs on assoc_iatio$ in non-iudicial foreclosure stat€s: there is noJeason

to distineuish common hfer€st cgmuqlgvforcclosures froln ev€ry othel orocedure.

I 0. The issue of how the association orotects ibelfftom non-pavment of assessments

rnav be of concern in a shte with a homestead exemption. Either direct fceclgsure of the

association's statutorv lien&r rmpaid assessrrpnts. or foreclosure of a pe[fected-iudsnent lien

wEich tlre association midrt have secured in lieu of foreclosure. mav bonflic! with existins

ho_rnestead statrtes. Fruther consideration of tllis issuo in tho6e states. in order to reconcile

conflicting shtutes. would then be appropriate.

I l. In requiring a delay for 3 months in commetcement of r for€clos9re prccepdins.

subsection_3-l l6inYl\ irnooses some. risk on the association. Sincethe asociation'.s-lienhas

onlv a limited prioritv over that of r ftst morteaqe. aoYthing which detavs the cgmmenceinent

antlgpmpl*iorr oia foreclosue bv thc association. but doss not resutt in ttre t|rrit oYneqbrineins

hisor her account cunen[ mav be seeir as simrtv raisine the co$ to 6e assgciatiou. aUL

thereforc. to all oithe other unit owncrs who ue pavhs their comnton charses on time.

12. It may be tlnt he rcaction of.sorm leqislatort to this S@tion will deDend on the
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SECTTON 3-117. OTITER LIENS.

(a) In a condominigm otth*ud *rmunit1r

( l) Except as ofrenwise provided in paragaph (2), a judgment for money against

the association fifrecorded] lif docketed] [if [insert other procedures required unda state law to

perfect a lien on real eshte as arezult of a judgnentl ], is not a lienon the common elements, but

is a lien in favor of the judgment lien holder against all of the other real esbte of the association

and all of tre units in the comruon intqest community at the time the judgment was entered. No
I

other property of a unit owner is subject b the claims ofcreditors ofdre association.

(2) If ttrc alsociation has'granted a security interest in the common elements to a

creditor ofthe association pursuant b Srction 3- I 12, the holder ofthat security interest shall

e>rercise its right against dre common elements before its judgment lien on any unit may be

enforced.

(3) Whe$u perfdcted b"for" br after the creation of 6re common interest 
'

community, if a lien, o&er than a deed of trrust or mortgage{, includin: a judgment lien or lien

attributable to work perbrmed or materials supplied before creation of the common interest

comrnunity), becomes eflective against two or more unifs, the unit owner of an affected unit rnay

pay to the lien holder &e amount of the lien attributable to b tte imit, and tre lien hotdeq upon

receipt of payment, promptly shall deliver arelease of fre lien covaing that unit, The amount of

the payment must be proportionate to the ratio #riclr that the unit owner's conrmon exponse

liability bears to the common expense liabilities of all unit owners r&oss the unib gfwllg[ are

subjcct to the fien. Afru paynent, the association may not assess or have a lien against that unit

owner's unit for anyportion of the corrunon €xpenses incuned in connection with that lien.
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C O MTUTESIO N FOR COTIIIUION INTEREST COITJIMUNITIE S
AND CONDOMINIUM HOTELS

ADVISORY OPINION NO. 201 0;{'1

$ubject Incfusion of Fees and Costs as an Element of the Super Priority Lien

AUESTION {

Under NRS 116.3116, the super priority of an assesiment lien includes
"assessments for common expenses based on the periodic budget adopted by
the association pursuant to NRS 116.3115 which would have become due in the
absence of acceleration" during the 6 or 9 month super priority period. May the
association also recover, as part of the super priority lien, the costs and fees
incurred by the association in collecting such assessments?

ANSWER

An association may collect as a part of the super priority tien (a) interest
permitted by NRS 116.3115, (b) late fees or charges autlrorized by the
declaration, (c) charges for preparing any statements of unpaid assessments and
(d) the "costs of collecting" auhorized by NRS 116.310313.

ANALYSIS

Statutorv Super Prioritv. NRS Chapter 1'16 provides.for a "super

priority" lien for certain association assessments. NRS 116.3116 provides, in

pertinent part, as follows:

NRS 116.3116 Liens against units for assessments.

'1, The association has a lien on a unit for . . . any assessm'ent
levied against that unit . . . from the time the . ., assessment. . .

becomesdue...-

2. A lien under this section is prior to all other fiens and
encumbrances on a unit except:

(a) Liens and encumbrances recorded before the recordation of the
declaration and, in a enoperative, liens and encumbrances which
the association creates, assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on
which the assessment sought to be enforced became delinquent or,

:o
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in a cooperative, the first seo.rrity interest encumbering only the
unit's owner's Interest and perfected before the date on which the

assessment sought to be enforced became delinquent; and

(c) Liens br real estate taxes and other governmentalassessments
or charges against the unit or cooperative.

The lien is also prior to all securi$ interests described in parAgraph

{b) to the extent of any charges incurred by the association on a
unit pursuant to NRS 116,310312' and to the extent of the

assessments for common eipenses based on he periodic budget
adopted by the association pursuant to NRS 116.3115 wl'tich would

have become due in the absence of acceleration during the 9
months immediately preceding institution of an action to enforce the

lien, unless federal regulations adopted by the Federal Home Loan

Mortgage Corporation or the Federal National Mortqage

Association require a shorter period of priority for the lien. lf federal
regulations adopted by the Federal Home Loan Mortgage

Corporation or the Federal National Mortgage Association require a

shorter period of priority for tlre lien. the period during which he lien

is prior to alt security interests described in paragraph (b) must be

determined in accordance wifr those federal regulations, except
that notwithstanding the provisions of the federal regulations, the
period of priority for the lien must not be less than the 6 months

immediately preceding institution of an action to enforce he lien' . .

NRS 116.3116 further provides that "Unless the declaration otherwise provides,

any penalties, fees, charges, late charges, fines and interest charged pursuant to

paragraphs O to (n), inclusive, of subsection 1 of NRS 116.3102 are enforceable

as assessments under this section."

ucroA. The "super priority" provisions of NRS chapter 116, like the rest

of the chapter, are based on the 1982 version of the Uniform Common Interest

Ownership Act (UCIOA) adopted by the National Conference of Commissioners

' NRS t t6.3t0t 12, enactelin 2009, provides for the recovery by the association of certain cosls incurred

by an association rvith respect to a foreclosed or abandoned uni! including cosls incuned to "Maintain the

eiterior ofthe uni! in accordance with tbe standards set forth in 0re goveming documentsn ot "Remove or

abate a public nuisance on the exterior ofthe unit.. ,."

0456



ADOPTED DECEi'IBER 8, 2O1 O

of Uniform State Laws (NCCUSL). A comparison of the statutory language in

UCIOA2 and NRS reveats few materialchanges:

(1ee4)

(a) The association has a statutory lien
on a unit for any assessment levied
against that unit or fines imposed
against its unit owner. Unless the
declaration otherwise provides, fees,
charges, late charges, fines, and
interest charged pursuant to Seciion 3-
102(a)(10), (11), and (12) are
enforceable as assessments under lhis
section. lf an assessment is payable in
installments, the lien is for the full
arnount of the assessment from the
tirne the first installment thereof
becomes due.

(b) A lien under this section is prior to
all other liens and encumbranes on a
unit except

(i) liens and encumbrances recorded
before the recordation of the
declaration and, in a cooperative, liens
and encumbrances which the
association creates, assumes, or takes
subject to,

(ii) a first security interest on the unit
recorded before the date on which the
assessment sought to be enforced
became delinquent, or, in a
cooperative, the first security interest
encumbering only tre unit owner's
interest and perfected before the date
on which the assessment sought to be
enforced became and

t The 1982 version ofUCIOA was superseded by d 1994 version, which is used here, and a 2008 versiorl
discussed below.

NRS 116.3116 Liens against unlts
for assessments. (2009)

1, The association has a lien'on a unit
for . . . any assessment levied against
that unit or any fines imposed against
the unit's owner from the time the . . .

assessment or fine becomes due.
Unless the declaration otherwise
provides, any penalties, fees, charges,
late charges, fines and interest charged
pursuant to paragraphs 0 to (n),
inclusive, of subsection 1 of NRS
116.3102 are enforceable as
assessments under this section. lf an
assessment is payable in installrnents,
the full amount of the assessment is a
lien from the time the first installment
thereof becomes due.

2. A lien under this section is prior to
all other liens and encumbrances on a
unit except

(a) Liens and encumbrances recorded
before the recordation of the
declaration and, in a cooperative, liens
and encumbrances which the
association creates, assumes or takes
subject to;

(b) A first security interest on the unit
recorded before the date on which the
assessment sought to be enforced
became delinquent or, in a cooperative,
the first security'interest encumbering
only the unit's owneis interest and
perfected before the date on which the
assessment sought to be enforced
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Repofied Cases. There are no reported Nevada cases addressing the

issue of whether the super priori$ lien may include amounts other than iust the 6

or 9 monttrs of assessments. Because NRS Chapter 116 is based on a Uniform

(iii) liens for real estate taxes and other
govemmental assessments or charges
against the unit or cooperative.

The lien is also prior to all security
interests described in clause (ii) above
to the extent of tre common expense
assessments based on he periodic
budget adopted by the associalion
pursuant to Section 3-115(a) which
woufd have become due in he
absence of acceleration during the six
months immediately preceding
institution of an action to enforce the
lien.

(c) Liens for real estate taxes and other
governmenhl assessments or charges
against the unit or cooperative.

The lien is also prior to all security
interests described in paragraph (b) to
the extent of any charges incurbd by
the association on a unit pursuant to
NRS 116.310312 and to the extent of
the assessments for common
expenses based on the periodic budget
adopted by the association pursuant to
NRS 116.3115 which would have
become due in ttre absence of
acceleration during the 9 months
immediately preoeding institution of an

action to enforce the lien, unless
federal regulations adopted by the
Federal Home Loan Mortgage
Corporation or the Federal National
Mortgage Association require a shorter
period of priority for the lien. lf federal
regulations adopted by the Federal
Home Loan Mortgage CorPoration or
the Federal National Mortgage
Association require a shorter period of
priority for the lien, he period during
which the lien is prior to all security
interests described in paragraph (b)
must be determined in accordance with
those federal regulations, except hat
notwithstanding he provisions of the
bderal regulations, the Period of
priority for the lien must not be less
than the 6 months immediatelY
preceding instittltion of an action to
enforce the lien.

0458



ADOPTED DECEIIBER 8, 2O1O

Act, however, decisions in other states hat have adopted UCIOA can be helpful.

Colorado and Connecticut are both UCIOA states; reported cases in both these

states have addressed tfre question presented in this opinion.

ln Hudson House Condominium Assoclation, lnc. v. Brooks, 611 A.2d 862

{Conn., 1992), the Connecticut Supreme Court rejected an argument by the

holder of the first mo4gage that nbecause 
[the stahrtel does not specifically

include 'costs and attorney's fees' as part of he language creating $re

association'sl priority lien, those expenses are properly includable only as part of

the nonpriority lien that is subordinate to lthe first mortgagee's] interest." In

reaching its conclusion, however, the court relled on a non-uniform statute

dealing with the judicial enforcement of the association lien.3 ln a footnote the

court also noted that the super priority language of the Corinecticut version of

UCIOA 3-116 had since been amended to expressly include attorney's fees and

costs in the priorig debt.

The two Colorado cases that have considered tris issue reached their

conclusion, hat the priority debt includes attorneys' fees and costs, based on

statutory language similar to Nevada's. tn: language of the court in First Atl.

Mortgage, LLC v. Sunsfone N. Homeowners Assh, 121 P.3d 254 (Colo. App

2005) is very helptul:

Wthin the meaning of Section 2(b), a "lien under this section" may
include any of the expenses listed in subsection frt), induding "fees,
charges, late charges, attorney fees, fines, and interest." Thus,
although the maximum amount of a super prjortty fien Is
defined solely by reference ta monthly assessments, the tien
Itself may comprise debts other than delinquent monthly
assessrnenfs. [Emphasis added.]

t C.G.S.A. Secrion 47-258(9)
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In support of its holding, he Sunstone court quoted ttre following language from

James Wnokur, Meaner Lienor Community Associafions: The nSuper Priority'

Lien and Related Reforms Under the Uniform Common Ownership Act,27 Wake

Forest L. Rev. 353, 367:

A careful reading of the . . . language reveals that he association's
Prioritized Lien, like its Less-Prioritized Lien, may consist not
merely of defaulted assessments, but also of fines and, where the
statute so speclfies, enforcement and attomey fees. The reference
in Section 3-116(b) to priority "to the extent of' assessments which
would have been due "during the six months immediately preceding
an action to enforce the lien" merely limits the maximum amount of
all fees or charges for common facilities use or for association
services, late charges and fines, and interest which can come with
the Prioritized Lien.

The decision of the court in Sunstone was followed in BA Mortgage, LLC v. Quail

Creek Gondomini um Association, Inc., 192 P.2d 447 (Colo. App, 2008).

A comparison of the language of the Colorado statute and the language of

the Nevada statute reveals that the two are virtually identical:

RS 116.3116 Liens aqainst units
for assessments. (2009)

. The associalion has a lien on a unit
for . . . any assessment levied against
that unit or any fines imposed against
the unifs owner from the time the . . .

assessment or flne becomes due.
Unless the declaration othenryise
provides, arry . . . fees. chaiqeS. late
chg4res. finE and lnterest charged
pursuant to paragraphs (il to (n),

inclusive, of subsection 1 of NRS
116.3102 are enforceable as
assessments under his section. . . .

assessmentg. (2008)

(1) The association . . . has a statutory
lien on a unit for any assessment levied
agalnst that unit or fines imPosed
against its unit owner. Unless the
declaration otherwise provides, &9Sr
charoes. late charges. attornev fees.
fines, and interest charged pursuant
to section 38-33.3-302 (1) 0), (1) (k),

and (1)(l), section 3&33.3-313 (6), and

section 38-33.3-315 (2) are

enforceable as assessments under his
article. The amount of the lien shall
include all those items set forth in his
section from the time such items
becomedue....
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(2) (a) A lien under.this section is prior
to all otrer liens and encumbrances on
aunit except:

(b) Subject to paragraph (d) of this
subsection (2), a lien under this section
is also prior to the security interests
described in subparagraph (ll) of
paragraph (a) of this subsection (2) to
the extent of:

(l) An amount equal to the common
expense assessments based on a
oeriodic budqet adoptgd bv the
association under section 38-33.3-
315 (ll which would have become
due. in the absence of anv
acceleration. durinq theSix months
inlgediately plecedlnq institution by
either the association or any parly
holding a lien senior to any part of the
association lien created under this
section of an action or a nonjudicial
foreclosure either to enforce or to
extinguish the lien. [Emphasis added.l

2.4 this section is prior to
all other liens and encumbnances on a

:::*"*

The lien is also prior to all security
interests described in paragraph (b) to
the extent of any charges incurred by
the association on a unit pursuant to
NRS 116.310312 and to the extent of
the assegsments for common
expenses beged ,gn the periodic
budcet adopted bv the association
pursuant to NRS 116.3115 which
would have become due in the
absence of acceleration durinq the 9
months immediaFlv precedinq
instifution of an action to enforce the
lien, unless bderal regulations adopted
by the Federal Home Loan Mortgage
Corporation or the Federal National
Mortgage Association require a shorter
period of priority for the lien. lf federal
regulations adopted by the Federal
Home Loan Mortgage Corporation or
the Federal National Mortgage
Association require a shorter period of
priority for the lien, the period during
which the lien is prior to all security
interests described in paragraph (b)
must be determined in accordance with
those federal regulations, except that
notwithstanding the provisions of the
federal regulations, the period of
priority for the lien must not be less
than the 6 months immediately
preceding institution of an action to
enforce the lien. This subsection does
reot aft€ct the priority of mechanics' or
materialmen's liens, or the priority of
liens for oher assessments made by
the association. added,
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2005 UCIOA. In 2008 NCCUSL proposed the following amendment to 3-

116 of UCloAf:

sEcTtoN 3-116. ilEN FOR w
ASSO C IATION : ENFORCEM E-NT

(a) The association has a statutory lien on a unit for any
assessment @at unit . . .. Unless he
decfaration oherwise provides, reasonable attornev's fees and
gosts. other fees, charges, late charges, fines, and Interest
charged pursuant to Section 3-102(a)(10), (11), and (12)--and ary
other sums due to tre association under ttre declargtion. this [acl],
or as a result of an administritive. arbibation, mediation. or iudicial
decision are enforceaHe iE the sarne nanner as-U1pgjd
assessments under his section. lf an assessment is payable in
installmenF, the lien is for ttre full amount of the assessment from
the time the first installment thereof becomes due-

(b) A lien under ttris section is prior to all other liens and
encumbrances on a unit except:

(l[!) liens and encumbrances recorded before tre recordation of
the declaration and, in a cooperative, liens and encumbrances
whi€hjfu! the association creates, assumes, or takes subject to;;

f$fZt exceot as onerwise o a first security
interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquen$ or, in a
cooperative, the first security interest encumbedng only the unit
omer's interest and perfected before the date on which the
assessment sought to be enforced became delinquentr; and

{iii)G)-liens for real estate taxes and other govemmental

assessments or charges against the unit or cooperat've-

IgiA+he lien under this section is also prior to all security interests
described in subsection (bX2)-elause{ii)-abeve to the extent of
both the common expense assessments based on the periodic

budget adopted by the assoclation'pursuant to Section 3-115(a)
which would have become due in the absence of acceleration
during the six months immediately preceding instifution of an action

!!en.. . . [Emphasis added.l

a 
The changes noted are to llg4VClOA.
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New Comment No. 8 to 3-116 states as follows:

8. Associations must be legitimately concerned, as fiduciaries of tre
Unit owners, that the association be able to cgllect periodic @mmon
charges from recalcitrant unit owners in a timely way. To address
those concerns, 0le section contains these 2008 amendments:

Firs! subsection {a} is arnended to add the cost of the
association's reasonable attorneys fees and court costs to the
total value of the association's existing 'super lien'- cunently,
6 months of regular common assessments. This amendment is
identical to the amendment adopted by Connecticut in 1991; see
C.G.S. Section 47-258(b).c The increased amount of he
association's lien has been approved by Fannie Mae and local
lenders and has become a significant tool in fie successfuJ
collection efforts enjoyed by associations in that state. [Emphasis
added.l

Discussiog.. The Colorado Court of Appeals and tre author of the Wake

Forest Law Review article quoted by the court in the Sunstone case both

concluded that although the assessment portion of the super priority lien is

limited to a finite number of months, because the assessment lien itself includes

"fees, charges, late charges, attorney fees, flnes, and interest," these charges

may be included as part of the super priority lien amount. This language is the

same as NRS 116.3116, which states that "fees, charges, late charges, fines and

interest charged pursuant to paragraphs fi) to {n), inclusive, of subsection 1 of

NRS 116.3102 are enforceable as assessments." As the Sunsfone court noted

"although the maximum amount of the super priority lien is defined solely by

reference to monthly assessments, the'lien itself may comprise debts other than

delinquent monthly assessments."

5 
The statutory change noted by the Connecticut Supreme Court in the Hudson House case refened to

above.

*tr€:; :
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The referenced statute, NRS 116.3102, provides that an association has

the power to:

O lrnpose and receive any payments, fees or charges
for the use, rental or opelation of the common elements, other than
limited common elements described in subsections 2 and 4 of NRS

, 116.2102, arfr for services provided to the unib'ownere, including,
without limitation, any services provided pursuant to NRS
116.310312.

(k) lmpose charges for late payment of assessments
pursuant to NRS 116.3115.

0 lmpose construclion penalties when authorized
pursuant to NRS 116.310305.

(m) lmpose reasonable fines for violations of the
governing documents of tre association only if the association
complies with the requirements set forth in NRS 116.31031-

(n) lmpose reasonable charges for he preparation and
recordation of any amendments to the declaration or any

. statements of unpaid assessments, and impose reasonable fees,
not to exceed the amounts authorized by NRS 116.4109, for
preparing and furnishing he documents and certificate required by

that section.

It is immediately apparent that the charges authorized by NRS

116.3102(1Xj) through (n) cover a wide variety of circumstances. The fact that

"fees, charges, late charges, fineS and interest" that may be included as part of

the assessment lien under NRS 116.3116 include amounts unrelated to monthly

assessments does not mean, however, tfrat sUclr amoUnts should not be

included in the super lien if they do relate to the applicable super priority monthly

assessments. tt appears that only those association charges authorized under

NRS 116.3102(1) Subsections (k) and a portion of (n) apply tothe collection of

unpaid assessments, i.e., Subsection (k)'s charges for late payment of

t0
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assessments and Subsection (n)'s charges for preparing any statemenb of

unpaid assessmenb. Subsection 0's charges for use of common elements or

providing association services, Subsection (l)'s construction penallies and

Subsection (n)'s amendments to the declaration and providing resale information

cfearly do not relate to the collection of monthly assessments.

The inclusion of the word "fines" authorized by NRS 116.3102(1)(m) as

part of the assessment lien presents an additional problem in Nevada. The

'Tines" referred to in NRS 116.3116/NRS 116.3102(1)(mlare fines authorized by

NRS 116.31031. While fines may be irnposed for "violations of tlre governing

documents," which, of course, could include non-payment of assessments

required by the governing documents, the hearing procedure mandated by NRS

116.31031 prior to the imposition of "flnes" refers to an inquiry involving conduct

or behavior that violates the governing documents, not the failure to pay

assessments. Because "fines" involve conduct or behavior, enforcement of fines

are given specialtreatment under NRS 116-31162:

4. The association may not foreclose a lien by sale based on a
flne or penalty for a violation of the governing documents of the
association unless:

(a) The violation poses an imminent threat of causing a
substantial adverse effect on the health, safety or welfare of thp
units' owners or residents of the common-interest community; or

(b) The penalty is imposed for failure to adhere to a
schedule required pursuant to NRS 116.310305.

Thrls, to ua" itra words of the Sunslone court, the "plain language" of NRS

116.3116, when read in conjunction with NRS 116.3102(11 (il trrough (n),

supports the conclusion that the only additional amounts that can be included as

part of the super priori$ lien in Nevada are "charges for late payment of

ll 'o
0465



ADOPTED DECEMBER 8, 2(lIO

assessments pursuant to NRS 116.3115" and "reasonable charges for the

preparation and recordation of . . , any statements of unpaid assessments." NRS

116.3102(1)(k),(n). Note trat the reference in Subsection (k) to NRS 116.3115

appears to be solely br the purpose of identifying what is meant by the word

"assessment," though NRS 116.3115(3) provides for the payment of interest on

"Any assessment for common expenses or installrnent thereof that is 60 days or

more pastdue...."

Conclusfon. The super priority language contained in UCIOA 3-116

reflected a change in he traditional common law principle that granted first

priority to a mortgage lien recorded prior to the date a common expense

assessrnent became delinquent. The six month priori$ rule contained in UCIOA

3.116 established a compromise between the interests of the common interest

commun'rty and the lending community. The argument has been advanced that

limiting the super priority to a finite amount, i.e.. UCIOAs six months of budgeted

common expense assessments, iS necessary in order to preserye this

compromise and the willingness of lenders to continue to lend in common

interest communitieg. The shte of Connecticut, in 1991, NCCUSL, in 2008, as

well as "fannie Mae and local lenders"o have all concluded otherwise.

Accordingly, both a plain reading of the applicable provisions of NRS

116.31 16 and the policy determinations of commentators, the state of

Connecticut and eniers themselves support the conctusion that assoclations

should be able to include specified costs of collec'ting as part of the association's

super priority lien. We reach a similar conclusion in finding that Nevada law

6 
See New C,omment No. E to UCIOA 3'116(2008) quoted above'

t2
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authorizes the collection of ncharges for late payment of assessments" as

portion of he super lien amount.

In 2009, Nevada enacted NRS 116.310313, which provides as follows:

NRS 116.3{0313 Gollection of past due obligation; charge of
reasonable fee to collect

1. An association may charge a unit's owner reasonabfe
fees to cover the costs of collecting any past due obligation. The
Commission shall adopt regulations establishing the amount of tre
fees that an association rnay charge pursuant to this section.

2. The provisions of this section apply to any costs of
collecting a past due obligation charged to a unit's owner,
regardless of whether the past due obligation is collected by the
association itself or by any person acting on behalf of the
association, including, without limitation, an officer or employee of
the association, a cornmunity manager or a collection agency.

3. As used in this section:

(a) 'Costs of collecting" includes any fee, charge or cost,
by whatever narne, including, without limitation, any collection fee,
filing fee, recording fee, fee related to the preparation, recording or
delivery of a lien or lien rescission, title search lien fee, bankruptcy
search fee, refenal fee, fee for postage or delivery and any other
fee or cost that an association chirges a unifs owner for the
investigation, enforcement or collection of a past due obligation.
The term does not include any costs incurred by an association if a
lawsuit is filed to enforce any past due obligation or any costs
awarded by a courl

(b) "Obligation' means any assessment" fine,
construction penalty, fee, charge or interest levied or imposed
against a unit's owner pursuant to any provision of this chapter or
the governing documents-

Since Nevada law specifically authorizes an association to recover the

"costs of collecting" a past due obligation and, further, limits those amounts, we

conclude that a reasonabte interpretation of the kinds of "charges" an association

t3
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rnay collect as a part of the super priodty lien include the "costs of collecting"

authorized by NRS 116.310313. Accordingly, the following amounts may be

included as part of he super priority lien amount, to the extent the same relate to

the unpaid 6 or 9 months of super priori$ assessments: (a) interest permitted by

NRS 116.3115, (b) late fees or charges auhoilzed by the declaration in

accordance with NRS 116.3102(1Xk), (c) charges for preparing any staternents

of unpaid assessments pursuant to NRS 116.3'102(1!l(n) and (d) the "costs of

collecting" authorized by NRS 116.310313.

825911
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AIvIES R. ADAMS, ESQ.

IWBR'ADif"l31'o,{.
{evadaBuNo.6874

ASSry SAYYA& ESQ.
Nevada BarNo.9178
ADAIvIS LAW GRO{JP, LTD.
8681 W. SaharaAve., Suite 280
Las Vegc, Nevada 89117
Tel:702-838-7200
Fax: 702-838-3600
iames@adamslawnevada. com-nsstvd',aAamstawnevada.com

Atttirir-'eys for Plainti ffs

PUOY K PREMSRIRUT, ESQ., INC.
Puoy K. Prerrsrirut Esq.
Nevada Bar No. 7141
520 S. Fourth Stteet, 2d Floor
Las Vegas, NV 89101
Q02)384-5563
(702)-385-1752 Fax
pore,nsrinrt@brownl awlv.com
Attornerc forPlaintiff

WINCBROOK CAPITAL, LIX.,

Plaintitr,

vs.

PEPPERTREEHOMEOWNERS
ASSOCLATION; and DOES 1 -10 and ROE
ENTITIES I -IO, INCLUSIVE

Defendants'

DISTRICTCOURT

CLARKCOIINTY, NEVADA

CaseNo. A-11{35948-B

Dept. No. XI

ORDER

This mattercamebeforethe Courton May24,20ll at 9:00 a.m., uponthe Plaintiffs Motion

for Summary Judgment on Claim of Declaratory Relief. James R. Adams, Bsq., of Adams Law

Group, Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., rypesred on behalf of

the Plaintiff. Kurt Bonds, Esq., of Alversog Taylor, Mortensen & Sanders appeared on behalf of

the Defendant. The Honorable Court, having read the briefs on file and haring heard oral argumeng

and for good cause appearing hereby rules:
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WHEREAS thePartieshave€ngaged inandhaveconcluded aNevadaReal EstateDivision
mediation (ADR #l l-2$ whe'rrjn fhe Parfie.s mediated a di.mnfe over lhe sum of sl3.l90-33: andmediation (ADR #l l-25) wherein the Parties mediated a diqpute over the sum of $13,190.33; and

WHEREAS the subject of the mediation was whether NRS r 16.3 I 16 pennitted Defendant
to charge to Plaintiff $14,037.83, or whether sorne lcsser amount was due pursuant to NRS
116.3116; and

WHEREAS' the court has deterurined that a jruticiable controversy exists in this matter as
Defendant clairns it has a right pursuant to NRS 116.3116 to charge and retain proceeds in the
amount $ 14'037's3 fromPlaintiffandPlaintif{,apurchaserofahomeatforeclosurewhiohislocat€d

Ulhh lhe Defendant homeownen' association, oontests this charge and claims that Defendant

cxcscdedthElimitsofNRS 115.3 l16andoverchargeditforthesuperprioritylien;and

WHEREAS there exists in this case a controversyin which a claim of right is asserted by

Plaintiffagainst Defendant lvho has an interest in contcsting it; and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and

hold different views regarding the meaning and applicabilityofNRs $ 1 16.3 I I 6 (including whether

Defendant charged too muc,h for the super priority lien); and

WHEREAS Plaintiffhas a legal interest in the conttoversyas it was Plaintiffs moneywhich

had been demanded and transferred to Defendant and it was Plaintiffs properfy Srat had been the

subject of a homoownors' dssoqiation lien byDefendant; and

WHEREAS the issue ofthe meaning application and interpretation ofNRS 1 1 6.3 1 16 is ripe

for detemination in this case as the present conhoversy is real, it exists now, and it affects the

Puties hueto; and

WHEREAS, thereforg $re Court finds that issuing a declaratory judgment relating to the

meaning and interpretation of NRS 116.3116 would tei:ninate some of the uncertainty and

controversy giving rise to the present proceding; and

uI
/tl
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WHEREAS,pursuanttoNItS30.0,10PlaintiffandDefordantareparties whoserigftts,stiatus

nratharleoalrelafinncareafFantndhwNPsl16llla(enrlthcvmnv llrp.rpfnre heverlplerminerlhv

or ofter legal rclations are affected by NRS 1 I 6.3 I 16 and they may, therefore, have deternined by

this Court any question of construction or validity arising under NRS 116.3116 and obtain a

declaration of dghts, status or other legal relations thereunder;

TI{E COURT, fi{EREFORE, DECI.A,RES, ORDERS, ADJUDGES AND DECREES AS

follows:

1. NRS I 16.3 I 16 is a statute which creates for the benefit of Nevada hom@wners'

associations a lien against a homeowner's unit for any construction penalty that is

imposed against the unit's owner pursuant to NRS I 16.3 10305, any assessment levied

against that unit or ary fines imposed against the rmifs owner from the time the

construction penalty, assessment or fuie becomes due (the "Statutory LienJ. The

homeowners' associations' Statutory Iien is noticed and perfected by the recording

of the associations' declaration and, punsuant to NRS 116.3116(4), no fur*ter

recordation of any claim of lie,n for asse.ssment is required.

Pursuant to NRS I I6.3I 16(2), thehomeowners' association's StatutoryLienisjunior

to a first security interest on the unrt recorded before the date on which the

assessment sought to be enforced became delinquent ('Fir5t Security Interest")

except for a portion of the homeowners' association's Statutory Lien which remains

prior to the Fint Seorrity Interest (the "Super Priority Lien").

Homeowners' associations, theroforc, have a Super Priority Lien which has priority

over tlre First Security lnterest on O homeowners' unit. However, the Super Priodty

Lie,n amount is not without lirnits and NRS 1 1 6 .3 I 1 6 provides that the anrount ofthe

SuperPriority Lien (i.e., that amountofahorn@wners' associations' Statutory Lien

which retains priority statu over the First Security Interest) is limited 'to the extent"

of those assessneats for common exp€nses based upon the assoCiations' periodic

budget that would have become duc in the 9 monthperiod immediatelypreceding an

1
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4.

5.

associations' institution of an ac{ion to mforce its Statrrtory Lien and 
n'to 

the extent

nf' e:rtcrnal rennir ensts mrrsrrRnt to NR S I 1 6.31 031 2,

of' extemal r€pair costs pu.rsuant to NRS 116.310312:

The words "to the extent of'contained in NRS 116.31 16(2) mean "no more thatl"

which clearly indicates a maximum figure or a cap on the Super Priority Lien which

cannot be exceeded.

Thereforg after the foreclosure by a First Security Interest holder ofa unit located

within a homeowners' association, purzuant to NRS I I 6.3 I 16 the monetary limit of
'a 

hgm€owners'association's Super Priority Lien is limited to a maxinum amount

equaling 9 times the hom@wners' association's monthly assessment amount to unit

ownerc for cornrnon expenses based on the periodic budget which would have

becomedueimmediatelyprecedingtheinstitution ofan actionto enforcethelien (the

"Assessment Cap Figure') plus external repair costs pu$uant to NRS 116,310312.

While assessments, penalties, fees, charges, late charges, fines and interest may be

included within the Assessment Cap Figrre, in no event can the total amor:nt of the

Assessment Cap Figure exceed an anount equaling 9 times the homeowners'

association'smonthlyassessment amountto unitowners for commonexpensesbased

on the periodic budget which would have become due immediately preceding the

association's institution of an action to enforce the lien.

The Sqer Priority Lien equals the Assessment Cap Figure plus extemal repair costs

pursuant to NRS I 16.3 l03l 2.

After providing a homeowner with notice and hearing NRS I16.310312 permits a

homeowners' association to enter the grounds of a homeowners' unit and maintain

the exterioaof ttre unit in accordance with the standards set forth in ttre association's

governing documents. Punuant to NRS 116.310312(2Xb), a homeowners'

association may also remove or abate a public nuisance on the exteiior of a unit. The

association may order that the costs of such maintenance or abatement, including

interest, inspeotion fees, notification fees and collection costs for zuch maintenance

6.

7.
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9.

10.

or abat€m€nt to be charged against the unit f'Exterior Repair Costs'). NRS

t tA ?lml?/oVol nmvidps thct "P.ttednr" nf fhe rrnit inclrrde,s- without limitation

I16.310312(9)(a) provides that "Exterior" of the unit includes, witbout linitatio&

all landscapingoutside of a unit and 0re exterior of all property exclusivelyoumed

bythewdt owner.

Therefore, ttre SuperPrioritylienconsists solelyand exclusivelyoftheAssesmerf

Cap Figure and the Exterior Repair Costs. No other costs, fees, fines, penalties,

assessme,nts, charges, late Charges, or int€rest or any other costs may be included

within the Super Priority Lien.

Pursuant to NRS I16.3116, the maximum arnoun( of the Assessmeirt Cap FigUre

portionofDefendant's SuperPriorityLien cannot exceed $1,552.50 which equals 9

times the Defendant's monthly assessmelrts. As Defendant has assessed against

Plaintiff$1,552.50 for past due assessments incuned prior to Plaintiffs ownership

of the property, the additional late fees of $135.00 and accrued interest on the

Assessment Cap Figure are impermissible and cannot be included in the Assessment

Cap Figure as the addition of those costs exceed the Assessment Cap Figure of

$1,552.50 and violates NRS 116.3116.
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I I . The External Repair Costs portion of the Super Priority Lien shall be detennined by

thic Jrnrrrt at a lcllcr dqte rrrfret the fnnrf ie nrnviderl urifh all ncr"essarw evidencn fo

this Court at a later date when the Court is provided with all necessary evidence to

make that determination

IT IS SO ORDERED.

Appmved as to Form and Content:

4:SSLy SAWAR, ESQ.
Nevada BarNo. 9178

NevadaBar No. 11098
KURT BONDS, ESQ.
Nevada Bar No. 6228
Alvason, Taylor, Mortensen & Sanders
7,CI1 West Charleston Blvd.
las Vegas,NV 89117
Attomey forDefendant
Tel: 702-384-7000
Far(: 702-385-7000

ADAMS LAW GROUP, LTD,
8330 W. Sahara Ave.. Suite 290
Ias Vegas, Nevada 89117
Tel: 702-838-7200
Fax: 702-838-3600
j ames @adamslawnevada. com
assly@damslawnevada. com
Attornevs for Plaintiff

IUQY IC PREIVISRIRUT, ESe., INC.
_Puoy K. lremsrirut, Esq.
Nevada Bar No. 7l4l
520 S. Fourrh Sfreet, 2od Floor
Las Veg*s, NV 89101
Q02\38+5%3
Q02\-38s-r752 Fax
p, premsrirut@brownlawlv.com
Attomeys forPlaintiff
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2. The rufe regarding the issuing of Declaratory Orders and Advisory Opinions by

this agency are govemed by NR$ 2338.120, which reads asfollows:

Each agency shalf provide by regulation for the liling and prompt

disposition of petitions for declaratory orders and advisory
opinions as to the applicability of any statutory provision, agency
regulation or'decision of the agen0y. Dedaratory orders disposing
of petitions in such cases shall have the same stahJs as agency
decisions. A copy of the declar:atory order or advisory opinion
sha{ be mailed to the petitioner.

3. The Nevada Administnative Code (NAC) 323.040(1) establishes'the procedure

for filing a petition for declaratory order as follows:

Except as othenrise provided in subsection d an interested
person may petition the Director to issue a deelaratory order or
advisory opinion concerning the applicabili$ of a statute,

regulation or decision of tfre Departnrent or any of its divisions-

4. Upon receipt by the Direc{or, the petition is then referred to the Gommissioner

for the Fina n cia I Institutions D ivis ion for determination. NAG 232.A45 -

FACTUAL BAGKGROUND

5. Pelitioner PREM INVESTMENTS, LLC is registered under the lalvs of ihe Stale

of Nevada and has submitted this Petition by and through ils ailorney, James Adams, Esq'

frorn the lawfirm Adarns Law Group, Ltd.

6. ' 
On SepternH 24,2010, Petitioner fi{ed its Petition for a Declaratory Order and

Advisory Opinion withthe Division.

7. Petitioners present a factual scenario whictr is aU too cornrnoo in the $tate of

Nevada- A horneowner is r.mable to pay the mortgage and the monthly assessments to the

homeowners' association.

L Two actions are initiated. The bank begins foreclosure proceedings on the

property.

28
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L At the same time, the homeowners association (hereafter "the association")

initiates collection of its delinquent assessments by filing a lien on the property.

10. The property is sold at foreclogure, but the association's assessments

continue because the association maintains a priority lien for its assassments.

11. The association's claim for assessments is sent to a collection agency or a

community management company acting as a collection agency. \Alhen the bank attempts

to sell the property, the new homeowner must pay the assessments and fees associated with

the lien in order to obtain a clear tiile.

12. The lien includes additional fees and charges added by the collection agency,

which often dwarf the amount of the original assessment.

13- Moreover, the fees being charged to the current homeowner or subsequent

purchaser are generalfy not part of {he co}lec'tion contract between the agency ancj the

association nor are they included in the governing docurnents of the association.

14. Therefore, the association n€ver approves of lhe fees and charges added io

the originaf assessment and frnes charged to the horneowner who is subject to a lien or a

subsequent purchaser at a forec.losure sale.

15. While the central focus of the issues raised by the Petition for Declaratory

Order and Advisory Opinion concerns the priority of collection f.ees being charged, the

Division has additlonal concerns regarding the undisclosed nature of these fees which are

charge.d to homeowners and purchasers alike.

QUESTION PRESENTED

16- The Petitionet presents the follor,ving question for an advisory opinion:

a. Under NRS 116.3116, a homeowners'association has a lien on a
unit for any a$sessments levied against that unit and any fines
imposed against the unit's owner from the time the assessrnent or
fine becornes due. Pursuant to NR$ 116.3116, what portion of the
lien, if ang is superior to the unil's first morlgage lende/s security
interest ('super priority lien") and rnay the sum total of the super
priority lien amount, whether it be comprised of assessments, fees,

-3-
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5
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7

I

cogts of collection or olher chargeq ever exceed 9 times the
monlhly assessment arnount for common openses based on the
periodic budget adopted by the associaUon pursuant to NRS
1116.3115 plus arry charges incured by lhe association on a unit
pursuant io NRS 116.310312 (unit repah expenses)?

b. Pursuant to NR$ 116.3116, does a 'super priority lien" exist in the
absence of a horneownens' association's failure to file a complaint
with the court to enforce the lien, i.e,, lhe failure to institute a "civil
action" as defined by l,levada Rules of Civil Procedure 2 and 3?

17. While the questions address an interpretation of NRS Chapter 116, the

Division will address the issues as they relate to cotlection agencies and the implications <rf

the federal Fair Debt Collection Practices Act (FDCPA), f5 U.S.C. S 16921 prohibition

against false, decepiive or misleading communicattbns-

18. The federal Fair Debt Coltection Practices Act (FDCPA) was made applicable

to licensed collection agencies under NR$ 649.370- More generally, a viofation of the

FDCPA can be considered a deceptive trade practice pursuant to NRS 598.023(3) which

defines deceptive trade practioe as'Violates a state or federal statute or regulation relating

to the sale or lease of goods or services."

LEGAL ANALYSIS

19. NRS 649.020(3)(a) defines collection agency as including na cornmunity

manager while engaged in the management of a @mmon-interest cornmunity or fhe

rnanagern€nt of an association of a condominium hotel if the comrnunity rnanager, or any

employee, agent or affiliate sf the community manager, performs or offers to perforrn any ac't

associbted with the foreclosure of a tien pusuant to NRS 116.31162to 116.31 168, inclusive,

or 1168.535 to 1168.66Q inclusive."

20. As a collectign agency, any'interest, charge, fee or expense" added to the

principal obligation must be "authorized by larlrr or as agreed to bry the parties." NRS

64e.37q2).

9
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21. As the associations have not established amounts of fees for mJlection

services in their goveming documents and collection agency contsecls do not include the

type and amoutt of fees which wilt be collected, the anatysis of the questions presented will

focus on what, if any, is permitted by law to be collected.

ls the amoun! of the "super prioriw" lien established pgrsuant to NRS
116.3116 capoed at theamount of g months of gFsessrnents?

22- Pursuant to NRS 116.3116(1), the association can impose a lien for

assessments and the fees and late charges for those assessments.

The association has a lien on a unit for any construction penalty
that is imposed against the unit's ovyner pursuant to NRS
116.310305, any assessment levied against that unit or any fines
imposed against the unifs omer from the time the construction
penalty, assessment or fine becomes due. Unless the
declaration otheryrise provides. anv penalties. .fees. eharggs,
late charoes. fines and interest gharqed pursuant Jo
paraqraphs {i} to fn}. inclusive, of subseclion 1 of NRS
118.3102-are enforcFabfe as assessments undef this se-ctlon.
lf an assessment is payable in installmentq the full amount of the
assessment is a lien from the time the first installment thereof
becornes due.

23. The association can impose a lien on assessments which have priority over the

first mortgage on the real property. Hovever, the laen amount is not wilhout limits and the

statute is clear that the emount of a lien which retains its priority stetus iS "to the extent" that

ihose assessments would have become due in the preceding nine {9) months prfor to

enforcement of the lien. NRS 1 16.31 1 6{2) reads in part as foflorrus:

The lien is also pnor to all securig interests described in
paragmph {b) to the extent of any charges inanned by ihe
association on a unit pursuant to NRS 116.310312 and to tbe
extent of thg assessm.ents for common erunnges,based on
the periodic budqgt adopted bv the resociation oursuant to
NRS 1f6.Q115 which would have beoome drre in fhe absence
ol acceler.afion durino the I months immediatoly precedino
inslitution of an action to enfofee th-e lien- .-.- This subsection
does not affect the prioff of mechanics' or materialrnen's liens, or

-5-
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the priority of liens for other assessments made hy the
association.

24. NRS 116.3116(1) includes as part sf the lien for assessmenls fee$, charges,

interest and costs rrvhich are permitted by NRS Nf6.3102t1Xn). That statute permits the

addition of fees by "the association'which are "reassrnablq charges ior the preparation and

recordation of any amendments to the dedaration or anv statements of unpaid

assessmentp. and impose reasonabJe fees, not to exceed lhe amounts authorized by

NRS 116.4109. for preparing and furn'rshing the dowments and certificate required by that

section." NRS 1 16.31O2(1Xn).

25. The types of cfrarges authorized by NRS {16.4109 are extensive. The list of

drarges which can be collected include, "any lransfer feeq transaction fees or any other

fees associated with the resale of a unit," NRg 116.4109(1Xe), and .association fees, fines,

assessments, late charges or penalties, inierest rates on delinquent assessments, additional

costs for collecting past due flnes and charges for opening or closing any file for each unit"

NR$ 116-41Oe(1X0.

26. Since the statute includes the additionatfees and charges as part of the'super

priority'' lien, then those fees, charges, interest and penalties, as stated above, are also

subiect to the nine (9) month assessment limitation established in NR$ 1 16.31 16(2).

27. As the Petitioner points out, numerous policy reasons exist fo limit the amount

which has pnority not the least of whicfr is to provide needed undenstanding by the first

mortgage holder that its securily interest in the property is not reduced by assessments ard

the uniimited amount of fees, charges, interest, penalties, fines and interest imposed by lhe

association or its colledion agent-

28- Further, Petitioner is conect in stating that the rernainder of the lien is not

removed from the property, but only the prriori$ status over the first rnortgage holder.

29. The Division adopts the irrterpretat'ron that NRS 116.3116(2) is a limit on lhe

amount an association can place a lien vyfridr has priority overthe first mortgage holder.

4-
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30. While the Petitioner refers to this amount as n9limes'tlre monthly assessmenl

by the association, tfnt statement would not be entirefy conect because changes in the

arnount of assessments may occur during the ttme period. The amount of the lien which has

priorily over the first mortgage cannot exceed what the association would have regularly

charged for mmmon expenses for the unit in the nine (9) months prior to the institution of an

action to enforce a lien.

31. Any balance exceeding the nine (9) rnonth limitation would be subordinate to

the first mortgage holder's se"urity interest.

32. Consequently, pursuant to the requirements ol NRS 649.375{2Xa), the only

charges "authorized by ta'vV' to colfect after the foreclosure of the first mortgage are those

that do not exceed the amount charged ovef the preceding nine {9) months of normaf

association assessments.

33. The Division furtfrer concludes that additional fees and charges can be

included in the "super priority" iien as permitted by statute but the total of all of the amounts

cannot exceed the nine (9) month assessment limitation.

U- While the associations and their collection agencies should be mindfulthat the

charges must be reasonable, the Division concludes that collection agencies are not

permitted to add fees of any amount withoutthe expressed approval of the association-

35. As the statutes cited above make clear, ihe association is the entity required to

impose the fees and charges, not its collection agency. NRS 116.3116(1) ("Ihe

association has ihe lien"); NRS 116.3102(1) ("the aspocjation may do any or atl of lhe

following..-."); NRs 116.4109(3) ('the Sssoci4lion shall ft.nnish all of the foHowing to the

unifs owner or his or her autrrorized agent for inclusion in the resale package ...").

36- Consequently, no additional collection charges are "pennitted by law" unless

they are first approved by the association-

37. NRS €49.375(2) prohibits the cc{lection of "lneres( charge, fee or expense"

which is not "authorized by law or as agreed to by the parties.-.'
:l_
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38. A similar requirement exists in the federal Fair Debt Collection Practices Act

(FDCPA), 15 U.S.C. S 1692(1) defining an 'unfair practice" as "[t]he collection of amount

(including any interest, fee, charge or expense incidental to the principal obligation) unless

such amount is expressfy authorized by the agreement creating the debt or permitted by

lar.'

39. As stated above, the associetion is permitted to make additional charges fo the

assessmenls for the collection of assessments, however, the stafute requires that the

association approve the charge, and it may not leave it to the collection ageney to determine

the amount of fees it may collect

40. The colfection agencies are operating as agents of the horneowners'

association and it is a refatibnship based upon contract. Hamm v- Arrowaeek Homeowners'

Assh, 183 P.3d 895, 902 (Nev. 2008) ("An agency relationship results when one peEon

possesses lhe contractual righi to control anothefs manner of performing the duties for

which he or she was hired.') However, the collection agency, alone, does not have lhe

power to cre€te and impose fees, where, as frefe, lhe statutes have delegated that authorily

to the association-

41. Therefore, the Division further concludes that if any charges or fees are added

to the assessments io be charged pursuant to NRS 116-3101or added to a lien pursuant to

NRS 116.3116, then those fees, intere$ and charges must have been expressly approved

by the association pursuant to its goveming doanments or in the contract with the colleclion

agency prior to the time thosefees, charges. interest, costs and penalties were incurred-

B. ls the association recuired to file a civil actiop pdorto assertinq its.lieil fgf
assessments with "suEr priorifil' status?

42- Petitioner requests clarification of what is meant by the 'action' in NRS

1 16.3116 in order to determine the .super priontf stakrs of the assoqiation's lien. As above

NRS 116-3116(2) reads, in part, asfollonts:

{-
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The lien is also prior to all security interesls described in
paragraph (b) to the e{ent of any charges incuned by the
association on a unit pursuant to NRS 116.31612 and !gl&
extent of the assesqments for comlro$ expenses based on
the perlodic. budceladopted by the association pqlFuant to
NRS {15.3119 which would haye become due in theJ$sence
of agceleration duninq the g months immedialeJy Eegldino
instittrtion of an action to enforce the lien. .... This subsection
does not affectlhe priority of mechanics' or materialrnen's liens, or
the priority of liens for other assessrnents made by the
association.

43. Petitioner's claim that the language "institution of an action to enforce the lien"

creates a statutory requirement that the qssociation is required to file a civil action before the

lien can achieve priority status- The Division disagrees. Nothing in the statute woul{
I

indicate an intent to require a court action to sedre priority status during the non-judicial

foreclosure process-

44. As the Nevada Supreme Court slated, in order lo determine what is mbant by a

terrn, an examination of the context and spirit of the statute is necessary.

To clarify a statute's ambiguity, we look at the "contexl" and "spirif'
in which it was enacted to effect a construction that best
represents he legislative intent in enacting the statute. Boucher v.
Shaw, 124 Nev.96, --, 196 P.3d 959, 961 (2008). Our goal is to
read "gtatutes within a statutory scheme harmoniously with one
another to avoid an unreasonable or absurd result." Allstate
I n surance Co. v. Fackett, zffi P.3d 57 2, 576 (2009).

Crtaens for Cold Spnirgs v- City of Reno, 218 P.3d 847, 851 (Nev.,2009[citations included)..

' 45. In the present case, the term oactionn appears at the conclusion of the point of

measurement for the limitation period in order to deterrnine when to begin the nine (9) month

period.

46- In no olher part of NRg 116.3116 does the statute mention any civil action

requirement for either the creation of the lien or its.status of prionty- NRS 116.3116(1)

-%
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clearly states, "lhe association has a lien on a unit and that lien'is prior to all other liens

and encumbmnces... " NRS 1 16.31 15(2).

47. Given that Nevada is a non-judicial foreclosure state and that NR$ 1 16.31162

specifically states the procedure for foreclosure and means of errforcing an association lien,

the term "actionu was not used lo establish a civrl action requirement prior to determining the

priority d an association's lien.

CONCLUSION

48. Sased upon the foregoing, the Division hereby Issues its Advisory Opinion and

Declaratory Order as follows:

49. A collection agency is timited to the total of nine {9) months of assessments for

cornrnon ctrarges on the amount it can collect pursuant to priority status provided in NRS

116.3116(2). This nine {9) month cap includes any additional fees, charges, interest, costs,

penalties or fines which the association could appty towards a lien pursuant to NRS

116.3116.

50. Additionally, prior to the irnposition of any additional fees, charges, penally and

interest to any assessment or fine by a collection agency, the association must exPressly

approve the fees, charges, penalty and interest pursuant to the provisions in its governing

documents.

51. Finatly, neither associations nor their conection agencies are required io

initiate civil aclion in order to secure the priority status of an association lien pursuant to

NRS 116.3116.

DATED this EJ*"Oayof November, 2010.

STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDU$TRY,
FT}.IANCTAL INSnTUTIoNS BIVISION
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Persi J. Mishel, Esq.
Nevada BarNo:, 227O
2340 Flower Spring St.
l,as Vegas, t{V 89134
Tel: (702) 255-7029
Fax: (702) 233-2092
Arbitrator

STATE OTIVEYEDE

DEPART ftIET{T OF AUS'ITESS A''ID'IVDUSXRT

REAL DSTATE DIWSION

OTFICE OT TEE OMBVDSTUN r.OR OWNERS IIV COMMOIV.I'fTEREST

COMTITT'NI'TIES AND CONDOMINIW HOTDLS

HIGHER GROUND, LLC, A Nevada limited
liability company; RRR HOMES, LI,C , a
Nevada limited liability company; TRIPLE
BRANDED CORD, LIf, Nevada limited
liability comp{rny; EQUISOURCE, LI'C, a
Nevada limited liability companl6
EQUISOURCE HOLDING, LLC, a Nevada
limited liability company; APPLETON
PROPERTIES, Lrc, a Nevada limited liability
companlt CBzuS,lJ,C, a Nevada limited liability
company; MEGA, LI'C, a Nevada
limited liability company; SOUTHERN
Nevada ACQUISTTIONS, LLC, a Nevada

NRED Control # 1O'A7

limited tiability company, VESTEDSPEC, [NC., a
Nevada corporation; CUSTOM ESTATES, LLC,
a Nevada.limited liability compa$y; KINGFUTTS
PFM Lrc, a Nevada limited liability company;
TIIORNTON & ASSOCIATES, LLC, a Nevada
limited liability company; WINGBROoK CAPITAL
LlE, aNevada limited liabiUty company ELSINORE,
I)8, a Nevada limited tiability company; MONTESA, Lrc,
a Nevada limited liability company; EKNV, IJ'C, a
a Nevada limited liability company; on behalf of
thernselves and as representatives ofthe class
herein defined,

Claimants,

0358



ll
ll

ll
il

'llu.-lt)2 
f lrvuveoA AssocrATroN sERVrcES, rNc, i

, fla Nevada corporation; RMI MANAGEMENT, )

llLLC, dba RED ROCK FINANCIAL SERVICES, )
a fi a Nwadalimited liability company; HOMEOWNER )

IIASSOCIATION SERVICES, INC., aNerrada )
s llCorporation; ALESSI & KOENIG,LT, a Nevada )

lllimited liability company; HAMPTON & )6 
IIHAMPTON, a professional corporatiori; ANGIUS J

_ ll& TERRY COLLECTIONS, LLC, a Nevada )' lllimited liability conpany; SIL\IER STATE TRUSTEE)

s If SERVICES, LLC, a Nevada limited liability )

llcompany, )
t lf Respondents. )

lrll
tl

.t 
f l onnpn cRarvrrrvc rrv.penr aarp ogrvrrwc rvrrE.Rr crrqflfirrtrrs'trorrow
II TO8 SUIIII!/TAJf.Y JUDAMETTTONCT.AIMOtr I'ECI.AR,ATORTRELIEtr"

',ll
IItt ll This matter came before the undersigned arbitrator pursuant to NRS
llta 
llee.ZSf (2) on the Claimants'Motion for Summary Judgment on Claim of

.*ll'" 
llOeclaratory 

Relief, by and through their attorney James R. Adams, Esq., of
16 ll

ff Adams Law Group, LTD. Respondents, Nevada Association Selvices, Inc.
17 ll

f f 
gNaSl, RMI Management, Lrc. fRMP), and Angius &Terry Collections,LLC

r8 ll
,, ll("Ane"s & Terr5/), by and through their attorney, Patrick J. Reilly, Esq., of

ft
,o f lHoltand & Hart, LLP., Robert Massi, Esq., of Robert Massi & Associates

il
il

zr tlrepresenting Respondents Hampton & Hampton, a professional corporation;
il

ee 
llRobertJ. 

Walsh, Esq., of Walsh & Friedman, LTD, who was representing
il

23 llRespondent Silver State Trustee Services, LLCti Kaleb Anderson, Esq., of
tl

zs ll
ll

ZS llt f'lr. Scott R. Cook, Esq. of Gordon e Rees, LLP., is Respondent Sllver State

flTruste€ 
Services' cusrent attorney.

ll -2-

ll
tl
tl

o
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Lipson, Neilson, Cole, Seltzer, Garin, P.C., representing Respondent

Homeowners Association Services; Ryan M. Kerbow, Esq., of Alessi & Koenig,

LLC, representing Respondent Alessi & Koenig, LIf., opposed the Claimants'

above-titled motion.

In the subtitle of their opposition to the above-titled motion, Respondents

NAS, RMI and RMI noted: "COUNTERMOTION FOR SUMMARY JUDGMENT,"

However, there is no countermotion attached to their opposition. Therefore,

ttris arbitrator finds that there is no countermotion properly brought before

him to rule on.

1. Scope ofthls order.

The Claimants are reqLlesting this arbitrator to interpret NRS 116.31i6. The

Claimants are requesting the following under the Declaratory Relief in their

Amended Complaint:

1. After the foreclosure by a first mortgage lender (first recorded deed of

trust holder) of d unit located within homeowners'association (HOA),

pursuant to NRS I 16.31 16, the amount of HOA's super priorrty lien2 is

limited to an arnount equaling 9 times the monthly assessment (plus

repair costs pursuant to NRS 116.310312); and

2nsuper priority tienn means an HOA's lien for unpaid assessments as defrned by NRS ^ -

l l6.':Jf 1a(21, which remains senior or superlor tot$e interest of first security interest holder's

deed of trust on the unit located within the comneunity subject to an HOA's goveming
docutnents,

-3-
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ll
tl.tl
ilt 
f l 2. Pursuant to NRS 116.3116, a super priority lien does not exist, if an

' lf HoA fails to file a complaint with the court to enforce its lien.
ilt 
ll Motion for Summary Judgment {MSJ), p.S.

4 ll

- ll Respondents NAS, RMI and RMI contend that the Claimants have failed to

"ll
u ll "tO** their allegations nwith affidavits or other admissible evidence.o

, llOppotition to MSJ, p.4. This arbitrator finds that the Claimants are requestin
il

s llthis arbitrator's interpretation of NRS 116.3116 and nof to determine any

, ff r.",,r., issues regarding liability, if any, of the Respondents. Therefore, the
tl

to 
lf 

Ctairnants'MSJ is proper$ before this arbitrator.and there is no need for arry

i1 
ll afnaavits or any other admissible evidence.
tlt' 
ll 

Respondents Hampton & Hampton contend that in order to determine the
t' 

ll 
*"on" of an HOA's authority to impose a lien, the propriety of the lien, the

l1 ll"r-*nt of super priorit5r lien, and the CC&Rs of the.HoA must be examined.
tt 

lf oooo.ition, p.6. Thus, they argue that due to the Claimants'failure oto maketr 
ll

,, 
lf 
*t factual inquiq/ and their failure to present any evidence of an HOA's

,, 
lf 

U"aSt, the Claimants are not entitled to summary judgment. Id. As it was

1e llrrot"A above, the Claimants'MS.J involves their request for this arbitrator's
tl

zo 
f l interpretation of NRS 1 16.3 1 16. Therefore, the Claimants' MSJ is properly
tlzt 
ff 

before this arbitrator and there is no need to present any CC&Rs or the budget
tltt 
llot any HOA for purposes of this motion.

,. ll-' tl The Amended Complaint shows as part of their declaratory relief, the
zs ll

f lClaimants'are requesting the return of the amounts that they have allegedly
25 llll -4-

t1

t{
tl
tl

tlt 
f l 2. Pursuant to NRS 116.3116, a super priority lien does not exist, if an

' lf HoA fails to file a complaint with the court to enforce its lien.
il3tf
f l Motion for Summary Judgment {MSJ), p.5.

4 ll

- ll Respondents NAS, RMI and RMI contend that the Claimants have failed to

"ll
u ll "rO** their allegations nwith affidavits or other admissible evidence.o

, llOpposition to MSJ, p.4. This arbitrator finds that the Claimants are
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pald to the Respondents due to the Respondents'alleged violation of NRS

1 16.3116. In their Reply to Oppositions, the Claimants are seeking thrrcugh

their MS.J cstatement of law, i.e., aruling on liability." Reply, p.4.

The scope of this arbitrator's order regarding the Claimants'MS.I is limited

to his interpretation of NRS 116.31 16. The issues of whether the Respondents

violated NRS I 16.31 16, whether the Claimants have met the elements of their

claims (such as unjust enrichment) against the Respondents, the Respondents

defenses, if any, and the Claimants'damages, if any, will be decided on a case-

by-case basis.

2. Whether the conditions exlst fot declaratory relief to be available.

NRS 30.030 provides in relevant parl "courts of record within their

respective jurisdictions shalt have power to declare rights, status and other

legal relations whether or not further relief is or could be claimed'n

NRS 30.O40(U provides in relerrant parL "Any person ... whose riglrts'

status or other legal relations are alfected by a statute ... may have determined

any question of construction or validity arising under ,.. statute obtain a

declaration of rights, status or other legal relationslhereunder."

In Kress v. Co,rev,65 Nev. 1, 26, 189 P.2d 352,364 (19481, the Nevada

Supreme Court held that the following conditions must exist for declaratory

relief be available:

(lJ There must exist a justiciable controvercy; that is to say, a
controversy in which a claim of right is asserted against one who has
an inGrest in contesting it; (2) the controversy must be between
persons whose interests are adverse; (3) the party seeking declaratory

-5'
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ll
tl
tf
tl

t ll relef must have a legal interest in the controversy, that is to say, a
, ll l"gally protectable interest; and (4) the issue involved in the- 

fl 
controversy must be ripe forjudicial determination.

3il
ll t" this case, there exists a justiciable controversy related to the proper

a ll
f f 

internretation of NRS I16.31 16. The Claimants' and the Respondents'
sll

llinterests are adverse because the Claimants are seeking to recover from the6lf

, lf 
nesnondents the amounts t}e Claimants altegedly paid for the HOAs'liens. Th

tl

e llexhibits attached to the Claimants'Reply to Opposition to Request for Class
tl

s [lCertification and the Claimants'Opposition to Amended Motion to Dismiss Re:

ll
to llSubstantive Claims show that some of the Claimants have legal interest in the

ilrr 
f lcontroversy. The exhibits show that some of the Respondents made demands[-

t' 
lltpon some of the Claimants for payment on the liens on the properdes that thil-

1? ll-- 
llClaimants had purchased in foreclosure action held by ttre llrst mortgage

14 lf
llsecurity holder. The issue in this controversy is ripe for judicial determination.

15 ll
ll Based on the above, this arbitrator finds that the conditions exist for

16 ll
lldeclaratory relief to be available.

"ll
, o ll 8. !9hether pursuant to NRS lt6,3lt6, costs and fees related to unpaid-' 

f lassessmentss 
may be included to the super prtority lien amount.

1e ll
tl,t ll There is no Nevada Supreme Court decision addressing this issue.

tt 
f l NRS t 16.g116 provides, in perrinent part:
It

22 ll-
tl

,a ll"" "costs and fees related to unpaid asseos$ents,', this arbltrator is
llreferring to the followlng: {1) fnterest authorized by NRs 116.3115; (2) Iate

,, fffees or charges authorized by the declaration pursuant to NRS 115,3102(1)(k);-- ll (3) charges for preparing any statenents of unpaid assessments pursuant to
^. IfNRS f16.3102{1)(n); and (4) the "costs of collecting- as defined under NRSzr 

ll 
116 - 310313.

ll -6I
tl
tl
il
ll

tl
t ll relef must have a legal interest in the controversy, that is to say, a
, ll l"gally protectable interest; and (4) the issue involved in the- 

fl 
controversy must be ripe forjudicial determination.

3il
ll t" this case, there exists a justiciable controversy related to the proper

a ll
f f 

internretation of NRS I16.31 16. fiie Claimants' and the Respondents'
sll
a llinterests 

are adverse because the Claimants are seeking to recover from the

, lf 
Resnondents the amounts t}e Claimants altegedly paid for tJre HOAs'liens.

e llexniUits attached to the Claimants'Reply to Opposition to Request for Class
tl

s [lCertification and the Claimants'Opposition to Amended Motion to Dismiss Re:

ll
to llSubstantive Claims show that some of the Claimants have legal interest in the

ilrr 
f f 

controversy. The exhibits show that some of the Respondents made demands

o
0363



o
I

2

3

4

5

6

7

8

9

10

1l

t2

13

1.4

15

L6

17

18

19

20

2t

22

23

24

25

l.The association has a lien on a unit for any construction penalty that
imposed against the unit's owner pursuant to NRS 116.310305,
assessment levied against that unit or any fures imposed against
unit's ownbi from the time the constnrction penalty; assessment or
becomes due. Unless the declaration otherwise provides, any
fees, charges, late charges, Ilnes and interest charged pursuant
pangraphs [f to fn], inclusive, of subsection 1 of NRS 116.31O2
enforceable as assessrrents under thls sectlon. If an assessrnent
payable in installments, the full amount of the assessment is a
from the time the lirst installment thereof beconps due.

The lien is also prior to all security interests described in paragraph
to the extent of arry charges incurred by the association on a
pursuant to NRS 116.310312 and to the extent of the assessm'
for common expenses based on the periodic.budget adopted by
association pursuant to NRS U6-.3115 which vrculd have become
in the absence of acceleration durlng the 9 nonths
precediag institution of an action to enforce the llen..;,

(Emphasis added).

"Peeso are not defined in NRS 116.3116. However, NRS 116.310313(1)

provides in part: "An association may charge a unit's o\pner reasonable fees to

cover the costs of collecting arry past due obligation." NRS 116.310313(3)(a)

defines "Costs of collecting" as ... any fee, charge or cost, by whatever nalne'

including. without limitation, any collection fee..." NRS 116.310313 (3Xb)

delines 'Obligation" as:'any assessmettt, fine, construction penalty, fee,

charge or interest levied or imposed against a unit's owner pursuant to any

provision of this chapter or the goveming documents."

Based on the above, this arbitrator linds tlat the term "feeso in

I 16.3116(l) inchrdes costs of collecting on past due assessments-

Based on the clear langUage of NRS 116.31 16 (1) an HOA's costs and fees

2.

-7-
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related to unpaid assessments must be considered as part of the term

"assessment" for purposes of NRS 116.3116. Further, an HOA's lien for

assessments under NRS 116.3116 is part of the super priority, which means

the HOA has a lien senior to a first recorded deed of trust "to the extent of the

assessments for common expenses based on the periodic budget adopted by

the association pursuant to NRS t 16,3115 which would have become due in

the absence of acceleration during the 9 months immediately preceding

institution of an action to enforce the lien. NRS 116.3t16 (2)(c). "Common

expensesP is defined as all of those "expenditures made W, or financial

liabilities of, the association, together with any allocations to reserves." NRS

116.019.

Based on the plain language of NRS t t6.3116(1) stating penalties, fees,

charges, late charges, fines, and interest "are enforceable as assessrnents

under the section,o this arbitrator finds an HOA's costs and fees related to

unpaid assessm€nts may be included to the super priority lien amount;

however, the total amount may not exceed the numerical cap provided under

NRS 116.3116 {21. See below.

4. Whether under NRS 116.3116 the amount of an IIOA's super piority
lieu, together with costs aad fees related to unpaid assessrnetts are
lr'nited to an arnount equallng 9 times thc monthly assessment (ptus
repair costs pursuant to NRS 116.3103121.

firere is no Nevada Supreme Court decision addressing this issue.

'Where the language of a statute is unambiguous, this court will not

-8-
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beyond the statute itself when ascertaining its meaning." Erwin v. State of

Nevada. 111 Nev. 1535, 1538-39, 908 P.zd L367, 1369 (1995). olVhere a

statute is clear on its face, court may not go beyond the language of the statute

in determining the legislature's intent.' Di

CounWof Clark 116 Nev. 88,94,993P.2d 50,54-55 {2000}.

NRS 116.3116 (2) clearly provides in parh "The lien is also prior to all

securiqr interests described in paragraph (b) to the extent -.." {Emphasis

added.)

The words "to the extento clearly show that Ote statute imposes a

numerical limit on an HOA's suPer priority [en. The language of the statute

clearly shows that the limit is not temporal, but it is numerical. Thus, super

priority lien is comprised of the following:

1. Repair costs incurred by an HOA pursuant to NRS 116.310312; and

2. Assessments for @mmon expenses that is based on an I{OA's

periodic budget pursuant to NRS 116.3115, which would have

due in the absence of acceleration during the 9 months immediately

preceding institution of accept action to enforce the liens,

As noted above, costs and fees related to unpaid assessments may be

included to an HOA's super priority lien amountl however, they may not be

added on top of the sup€r priority lien amount. In other words, they may not

added to super priority lien amount to exceed the limit on the super priority

lien amount {i.e., t}1e limit of 9 times the monthly assessment amount}.

-9-
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added

o

I to unpaid

n applies to

atute.

v Jersey,

.es are

NRS

ieir statute to

added to sup

uper priority

rs Assh, 121

peals held:

n is identified
comprise
rphasis addec

il
ll
ll
tl

t Il This arbitrator finds the language of NRS 1 16.31 16 to be plain and cler
tl

' llfnr stahrte irovides that penalties, fees (collection costs), charges, lateil'? ll- 
f lcharses, 

ftnes, and interest are enforceable as assessments. NRS 116.31 16(1
n 

ll*** 116.3116{2) provides for a cap of 9 months on assessments for super

'll
_ f lpriority lien purposes. Therefore, costs and fees related to unpaid assessrner
6 ll
, ll *. subject to the g-month cap. There is no language in NRS 116.31 16 that
' ll

, lf exduAes costs and fees related to unpaid assessments from the 9-month cap-ll
e 

f f ""t is there any language stating "pluso costs and fees related to unpaid
tl

ro llassessments (i.e., super priority lien "plus" costs and fees related to unpaid
tlu 
llassessments). Thus, the cap on the amount of super priority lien applies to
tl

12 
f f tfr."" fees and costs because of clear and plain wording of the statute.
ilt' 
ll There are several states such as Colorado, Minnesota, New Jersey,

1{ fl
ff Vermont, Alaska, and Delaware, whose super priority lien statutes are

15il
f lsubstantially simiiar to Nevada's super priority lien statute (i.e., NRSt' 
ll

,, ll 
116.3116). None of the courts of these states have interpreted their statute to

tl

ra [f 
mettt that costs and fees related to unpaid assessments may be added to sup

It
rs 

f Jnrioritf lien amount even though such addition would increase super priority
tl

zo 
lf 
lien amount above the cap provided under their statute.

IItt ll In First Atlantic Mortg.. LI,C v. Sunstone North Horneowners Assh, 121
tl

" llp. 3d254,255-256 fColo. App., 2005), the Colorado court of Appeals held:
lt

" ll Thus, although the mzurimurn amount of super priorrty lien is identified
24 ll fu reference to monthly assessments, tbe lien itsetf may comprise

ll d"bts otber than deliaquent uonthly assessments. (Emphasis adde<

"llll.^ll -'o-

tl
tl
tl
tl
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o
The Court further held:

The reference in section 3-116(b) to priority "to the extent of'
assessments which would have been due oduring the six months
imrnediately preceding an action to enforce the lient merely llmlts the
maxlmum amount of all fees or charges for common frcility use or
for assoclatlon services, late charges and lines, and lnterest which
can come with the Prloritized Lien. !d. @mphasis added.)

In BA Morte.. LLC v. Ouail Greek CondgminiumAss'n. Inc. , l92P,3d

I |,1447,,451 (Colo. App. 2008), the Colorado Court of Appeals held:

The association then has a super-priority lien over tJre lender's otherwise
senior deed of trust in the event of a foreclosure commenced by the
association or the lender, which lien is limited to delinquent assessmen
accruing within six months of the initiation of foreclosure proceeding.

S3B -33. 3 -3 I (2XbX U. Further, the association's super-prio riff lien
includes interest, charges, late charges, fines, and attorngy fees so long
as the total does not exceed the llnrit. (Emphasis added')

In First Atlantic. the court cited the following law review article regarding

this issue: James Winoln:r "Meaner Lienor Communit5r Association: The Super

i6 
f lPrioriE/ Lien and Related Reforms Under the Uniform Common Ownership Ac

27 Wake Forest L. Rev. Rev.353. He states:

In its most heralded breakwith traditional law, UCIOA [Uniform
Common Interest Ownerstrip Actl grants the association a lien priority
over first mortgages recorded before arry assessrnent delinquencSr "to the
extent of the cornmon etq)ense assessments based on the periodic bur

adopted by the association pursuant to section 3-115(a) which vrould
have become due in the absence of acceleration during the six months
immediately preceding an action to enforce the lien,t Any excess of
total assessment defaults, in additton to other llenable lines or
over the slr-aonth ceiling remains a fien on the ProPerty. The
portlon of the assochtlon lien securfug this sf,cess will be junlor to
the fir"t mortgage on the unit but senior to otber mortgages and,
encumbranceJ not recordedbefore the declaration. Thus, although

-11-
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tl
tl
tl'tl
ilt ll the association's lien is a single lien, its varying priority effectively

, ll separates the association's rights in a given unit into what may be- ll conceived of as two liens, which are hereinafter referred to as the
, ll "Prioritized Lien" and "Less-Prioritized Lien.'

tl
tl{ ll
f l A careful reading of the quoted language reveals that the association's

s ll Prioritized Lien, like its tess- Prioritized Lien, may consist not merely of
- ll defaulted assessrnents, but also of fines and, where the statute so

" ll specifies, enforcement and attorney fees. The refetence in section 3-
, ll 116[bl to priorlty "to the extent of'assessnents which would have' ll been due 'durlng the si:r months lmmediately preceding an actlon t
a f l enforce thc lien, merely limits the maxlnum amount of all fees or

ll charges for comnol tracilitles use or for association senrlces, trate
s ll charges and fines, and interest whlch can come within the

f l Ptioritized Llen. So, for example, if a unit owner fell three months
i0 ll behind in assessments, the Frioritized Lien might include-in addition to

- - f l the three months of arrearages-the other fees, charges, costs, etc.tt ll enforceable as assessments under UCIOA,. However,, for any
.' 
" ll 

assessments or other charges to be included within the Prioritized Lien ," 11 there must have be6n a properly adopted periodic budget promulgated
t, ll "at least annualf/ by the association from which the appropriate six

[l -onths a8 ceiling cab be computed. Id. 367. {Emphasis added.f
tn 

ll
tltt ll In Hudson House Condo. Ass'n.Inc. v. Brooks, 22S Conn- 610,616,611
tl

16 llA.2d 862,865 tl992l, the Supreme Court of Connecticut held:
tltt 
f l While the plaintiff rnay disagree with the equities of limiting the g47-

,a ll 258(b) priority to six months of common expense assessments, this is a
ll matter not for the judiciary but rather for the legislature that enacted thr

1e ll statute. We conclude that the trial court correcdy determined that
ll HHCA's priority debt was limited to the common e4pense assessments

20 ll that accrued in the six monttrs immediately preceding the
lf commencetnent of the foreclosure,

2L ll
tl

" ll Respondents NAS, RMI and RMI argue that the Hudson House supports
ff

" lf tft"it interpretation of NRS 116.3116 in that attorney's fees and costs incurred
2a ll

ll bV * HOA to enforce its lien are part of super priority lien and do not come "o(
25 ll

ll -12-

tltl
ll
tl
tl

'tl
ilt ll the association's lien is a single lien, its varying priority effectively

, ll separates the association's rights in a given unit into what may be- ll conceived of as two liens, which are hereinafter referred to as the
, ll "Prioritized Lien" and "Less-Prioritized Lien.'

tl
tl{ ll
f l A careful reading of the quoted language reveals that the association's

s ll Prioritized Lien, like its tess- Prioritized Lien, may consist not merely of
- lt defaulted assessrnents, but also of fines and, where the statute so

" ll specifies, enforcement and attorney fees. The refetence in section 3-

, ll ll6fblto priorlty ilo tlr" exte_n-t of'assessnents which would have
' ll been due 'durlng the si:r months lmmediately preceding an actlon
r ll enforce thc lien' merely lirnils the maxlnum amount of all fees or

ll charges for comnol tracilitles use or for association senrlces, trate
s ll charges and fines, and interest whlch can come within the

f l Ptioritized Llen. So, for example, if a unit owner fell three months

'o
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top of super priority iien. P.20 of their Opposition. F\uther, they argue that

HBdson Holrse did not impose a numerical cap and nit merely stated the

association was limited to costs and charges over the relevant period..." td.

Respondents Hampton & Hampton also rely on the Hudson House by arguing

"the Supreme Court of Connecticut unanimously rejected an argqment by the

holder of a first security interest that because [the statute] does not

include tosts and attorney's fees'as part of the language creating [the

association'sl priority lien, those o(penses are properly includable only as part

of the nonpriority lien." P.12 of their Opposition. Respondents Alessi & Koenig,

LLC also re$ on Hudson_House and argue: n... that reasonable fees and costs

are included within the super priority lien in addition to six months of common

assessrnents." P. I of their opposition.

As noted above, this arbitrator finds that NRS 116.3116{2} imposes a

of 9 rnonths on the super priority lien amounL The Supreme Court of

Connecticut in Hudson5ouse affirmed the trial court's decision to lirnit the

HOA's super priority lien to six-months of assessments despite the HOA's

contention that the super priority lien statute authorized more than 6-months

of assessments because of the use of the word "assessments" in the statute

rather than the word "assessment.' Further, as noted above, this arbitrator

fnds that collection costs and fess (including attorney's fees and cost) may be

included to the super priority lien amount, but it may not exceed the cap of 9-

months.

-13-
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tl

tl
ll

tlt ll Regarding the issue of cotlection costs and fees as part of super priority
ilt 
f lti.t, Hudson House is distinguishable because the HOA obtained a judgmentil-r ll- 
llagainst the homeowner and the first mortgage lender by instihrting a judicial

4ll
llforeclosqre. Thus, the Supreme Court of Connecticut held that pursuant to

sll
f f another provision of Connecticut law (Section a7-258(g))e, when an HOA6ll

, lf 
oUtains a judgment, only then can an HOA obtain both six months of

tl
o f lassessments plus attorneys'fees and-costs. Thus, Hudson House is"ll
s lldistinguishable 

from the instant case because the Respondents'have not
tl

ro llatteged that they have obtained a judgment against the homeowners or the first
tltt 
lf deed of tmst holders by instituting a judicial foreclosure.
tlt' ll The oourt in Hudson House further held:il--tt 
lf Since the amount of monthly assessments are, in most instances, small,

14 ll and since the statute limits the priority status to only a six month
l[ O.nod, and since in most instances, it is going to be only the priority

1s ll debt that in fact is collectible, it seems highly unlikely that the legislature
ll would have authorized sucb foreclosure proceedings without including

tu ll the costs of collection in the sum entitled to a priority. To conclude that
,. ll the legislature intended otherwise would have that body fashioning
'' ll a bow without a string or arro!\,s. We conclude that S 47-258 authorizes
., 

" ll 
the inclusion of attorney's fees and costs in the sums entitled to a

Il priority. (Emphasis added.)
1e llll Id. at 866.il-
20 ll

ll By "such foreclosure proceedings," the court clearly is referring toztll 
I

^^ f l;uai"ial foreclosure proceeding that the HOA instituted, which, as noted above, 
]*ll- 
|,'ll 
Iil|

t n ll ' Section 47-258(9) provides that a Tudgment or decree in any action brought under this section shall include 
I

,u ll*"andreasonableattomey'sftesfortheprevailingparty."NRSlt6.3ll(7)hastheidenticallanguage. Ill -14- 
|It-r'lrrltl

ll

=o
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is distinguishable from the instant case. Although in Connecticut non,judicial

foreclosure is not available for an HOA to enforce its lien, this arbitrator does

not find Hudson-House ruling persuasive to support the Respondents'

argument regarding adding costs and fees related to unpaid assessments to

super priority lien that may enceed the 9-month cap. As noted above, Hudson

House ruling deals with different facts (i.e., the HOA obtained a judgment

against the homeowner and his lender) than the instant case.

As the court in Hudson House noted in a footnote, the Connecticut

Legislature amended its super priority lien stahrte by adding the following

subsection to : "(B) the association's costs and attomefs fees in enforcing its

lien." However, it became effective on July 5, 1991, and the court in Hudson

House could not use as a basis of its decision because the association filed its

iudiciat foreclosure on January 8, 1991. As it will be noted below, Nevada did

not amend its super priority lien statute to add such amendment.

At the July 2008 annual conference of the Nationaj conference of

Commissioners on Uniform State Laws, the above-referred Connecticut's costs

and fees amendment was incorporated into the Uniform Law Commissioners'

2OO8 revised version of the UCIOA, which provide for super priority lien to

consist of both six months of assessments and attorney's fees ald costs.s

5 ft provides: ..A lien under thls sectlon is aLso prior to all security
lnterests descrlbed in subsectlon (b) (21 clause (ti) above to the extent
both the comrnon expense assessnents based on the peliodic budget adopted
the association puisuant to Section 3-115 taO whtch wouLd have becone due

the absence of atceleration during the six nonths inunedlately preceding
_.,15_

of
by
in
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In 2009, the Nerrada tegislahrre had the opportunity to adopt the newly

revised UCIOA, but it chose not to. In March 2OOg, Mr. Mi"h""l Buckley, who

the crrrrent Chairman of the Nevada Common Interest Community

Commission, and the law firm of Holland & Hart introduced a new legislative

amendment to the Nevada's super priority lien statute (NRS 116.3116) in the

Seventy Fifth Session of the Assembly Committee on Judiciary. The new

legislative amendment they were proposing has the same wording of the 20o8

Amendment to the UCIOA amendment, which this arbitrator noted above (i.e.,

adding nand reasonable attornq/s fees and cost incurred by the association

incurred in foreclosing the association's lien.";.o However, the Nevada

Legislature did not amend NRS 116.3116 to include what Mr. Buckley and the

law lirm of Holland and Hart were proposing. Instead, the Legislahrre revised

(effective date of October 1, 2009) NRS 116.3116 to increase the cap on super

priority lien amount to 9 times the association's monthly assessments, up from

institution of an action to enforee the lien and leasonable attornqf.s fees
end'costs incurred by the association in foreclosing the assoc'iat,ionte Lien.
-(Enphasis added. )o The transcripts of the Session show that Mr. Buckley stated in part:

"l{hat I am saying is that, wittr the existing law INRS 116.3116], there
is a difference of opinion whether the six-month priority can incl.ude

' the association's costs. The proposal [the new amendment that he and
the law Firm of llolland e Hart are proposingl that we sent to the
sponsor and that was adopted by the 2008 uniforn commissioners [the
UCOA Amendmentl uould clarify that the association eEn recover, as part
of the priority their (sic) costs in attorney's fees. Right now, there
is a question whether they can or not.',
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6 times, and also added unit repair costs under NRS 116.310312 to the super

priority lien.

The Respondents also rely of on an unfinished, unpublished draft of an

advisory opinion by Mr. Buckley in support of their interpretation of NRS

I 16.3116.? Mr. Buckley finds the Cdorado case of First Atlantic "very helpfulo

regarding whether an HOA may collect as part of its super priority lien costs

and fees related to unpaid assessments. As this arbitrator noted above, an HOA

may recover as part of its super priority lien costs and fees related to unpaid

assessments; however, the total super priority lien amount may not exceed an 
I

arnount equal to 9 times the monthly assessments (i.e., 9-month cap)' The

draft of the Advisory Opinion mentions the State of Connecticut Amendment

and the UCIOA amendment as rejection of the argument that super priority lieq

is a finite number. However, as noted above, Nevada has not arnended its

statute. Therefore, this arbitrator is not persuaded with the Respondents' 
I

argument that this draft of the advisory opinion shows the 9 months of 
]

assesslnents is only temporal rather than numerical cap. Fwther, there is no

mention in this draft of advisory opinion that (l) super priority lien amount'

can exceed the 9-month cap plus repair costs; or (2) costs and fees related to

unpaid assessments can be added oon top of'the super priority lien amount.

t rt is a 13-page "Advisory opinion No- 2010.'

-t7-
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Thus, this arbitrator finds the dralt of the Advisory opinion does not support

the Respondents' interpretation of NRS 1 16.31 16.

The Respondents also rely of a Nevada Real Estate Division publication

AB 204, which interprets amended to NRS 116.3116 as "allows HOA's to have

super priority lien for 9 months of unpaid assessments and related costs

(increased from 6 months)," It is not clear who wrote this interpretation of the

Nevada's super priority lien. However, based on the above, ttris arbiUator finds

such interpretation inconsistent with the plain and clear language of NRS

I 16.3116 and the out of state court decisions of those states whose statute is

substantiaily similar to the Nevada's super priority lien statute.

The Respondents also rely on Korbel FamilYTrust v. Splrins Mountain

RAach Master Ass'n. Eight Judicial District Court Case No..A-06-523959-C {

3-page decision is dated December 20,2OO6l.In the decision, the district court

ge allowed 6 months of assessments for common expenses, late fees,

interest, "costs of collectiono and transfer fee for conveyance. This arbitrator

finds the decision unpersuasive for the following reasons:

t. The decision does not contain any legal analysis of the statute {NRS

116.31f 6) or out of state cases and other legal authoritles such as Law Review

Articles.

2.Thedecision does not show the reason for the judge's decision in

allowing the HOA to recover Bre above-referred fees and charges.
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3. tt is inconsistent with the plain and clear language of NRS 116.31 16

and the decisions of all of out-of-state cases who have substantially similar

stahrte.

5. Whether filing a complaint with the court to enforce aa HOA's
lien ls condltlon precedent to exlstence of HOA's super prtorlty llen.

Ttrere is no Nevada Supreme Court decision addressing this issue.

The language of NRS 116.3116(2)uses the words "instihrtion of an

to enforce the lien.' NRS 116.3116(5) provides: oA lien for unpaid assessments

is extinguished unless proceedings to enforce the lien are instituted within 3

years after the full amount of the assessrnents becomes due.' Horever,

NRS 116 nor NAC 116 defines 'actiono or "proceeding.o

In other sections of NRS 116, the phrase 'bivil action" is used. For

e:<ample, NRS f 16.31088(1| provides in part "tlre Association shall provide

written notice to each unit's owner of a meeting at which the commencement

of a civil action is to be considered ..." It further states: "The irovisions of this

subsection do not apply to a clvll aotion that is commenced: (a) To enforce

the payment of an assessment;,.." (Emphasis added.) NRs 116. 4117U)

provides in relevant paril Ulf a declarant, community manager or any other

person subject to this chapter fails to comply with any of its provisions or any

provision of the declaration or bylaws, any person or class of persons

actual damages from the failure to comply may bring a clvit action for

-19-
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Nevada, pursuant to NRS 1 16.31162 to 116.31 168, an HOA may institute non-

judicial foreclosure for enforcement of its lien.

Ttre Claimants also rely on the language of NRS 116.31088(1| and' argue

that because the statute Uses the words ncivil actiono "to enforce the payment

of'an assessment,' the only way to enforce a lien dhder NRS I16.3116 is to file

a civil action with the court. This arbitrator is not persuaded with their

argument. There is no language in NRS 116.31088 or NRS 116.3116 that

provides the only way for an HOA to enforce its lien is to lile an action with the

court.

The Claimants also rely on NRCP 2, which provides: "There shall be one

form of action to be known as "civil action.'And NRCP 3, which provides: 1\

civil action is commenced by frling a complaint with the court-'Thus, the

Claimants argue that in order for an HOA'S super priority lien to exist, the HOA

must file a civil action with the court. The Claimants are requesting this

arbitrator to read into the statute a word that does not exist {i.e., 
ncivil'

irnmediately preceding t}e word "action.')The guidelines that the Nevada

Supreme Court has set in its decisions regarding statutory @nstruction would

not perrnit this arbitrator to read words in the statute that do not exist.

Homebuilders.

TIre Claimants also afgue that the wording of NRs 116.3116(7) shows

that the only way to enforce a lien for purposes of achieving super priority lien

is to file an action with the court. NRS 116.3116{7} provides: "A judgment or

-21-
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tl

t 
lf a""r." in any actloa brought under this section must include costs and
ll

' f f 
t"utott.ble fees for the prevailing party." (Emphasis added,) This arbitrator is

sll
llnot persuaded by the Claimants'argument. There is no language in Subsectio,

4 ll
ll CI tnat sets a condition for existence of an HOA's super priority lien by filing a

s ll
llaction in court. It merely states that the prevailing party who obtains aull

, lljudement for any ection under this section is entitled to costs and fees. There
il

a f lis no reference in Subsection (7) that the only way to enforce a lien is to file an
tl

s 
llaction 

in civil court.

tt ll Based on the above, this arbitrator finds that filing a civil action is not
tltt 
lf condition precedent for an HOA's super priority lien to exist. An HOA ma
il

12 
flenforce its Uen by instituting a non-judicial foreclosure pursuant to NR
tltt 
llrro.grroz to 116.31168 and maintain its super priority lien without {iling

tn 
f f 
""n 

action in court. An HOA may file an action with the Real Estate Divisio
rs ll

f lput"u"trt to NRS 38,310(11 (a) to enforce its lien and maintain its super priorit
tu ll
rz lllien'

il
tr fl Dated the 28 davof october2'lo.

"ll /-u,i rz^', -20 ll Persi J. Mishel, Esq,,/Arbitrator
ll 2340 Flower Spring St.

" il Las Vegas, Nf 89134

,r ll vo2)255-702e

,'ll
tl

"ll
25 ll)l -zz-

il
lt

tl
tl
tl

Persi J. Mishel, Esq,,/Arbitrator
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CERTIFICATE Otr' MAILING

I hereby certify that a copy of the forgoing Order Granting in Part and

Denying in Part Motion for Summary Judgment on Claim of Declaratory Relief

placed in the United States mail, with proper postage affixed thereto, add

as follows, on this 28 day of October 2010:

Jarnes R. Adams, Esq.
Adams Law Group, Ltd.
8681W. Sahara Ave., Suite 280
Ias Vegas, Nevada 89117

Patrick J. Reilty, Esq.
Holland & Hart, LLP
38O0 Howard Hughes Parkway l0th Floor
la.s Vegas, Nevada 89169

Robert Massi, Esq.
11201 South Eastern Ave, lOO
Ias Vegas, Nevada 89052

Scott R Cook, Esq.
Gordon & Rees, LLP
3770 Howard Hughes Parkway, Suite 100
Las Vegas, NV 89169

Ryan M. Kerbow, Esq.
Alessi& Koenig, LLC
9500 W. Flamingo Road #101
Las Vegas, Nevada 89L47

IGleb Anderson, Esq.
Lipson, Neilson, Cole, Seltzer, Gatin, P.C.
9080 West Post Road, Suite lO0
Las Vegas, Nevada 89148-2419

Puoy K. Prernsrirut, Esq. Inc.
Brown Brown & Premsrirut
Pnoy K. Premsrirut, Esq.
52O S. Fourth Street, 2nd Floor
Las Vegas, NV 89101
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Gordon Milden, Administrative Assistant III
Department of Business and Industry
Real Estate Division
2501 E. Sahara Av€. Suite 202
Ia.s Vegas, Nevada 89104-4137

/4Fn- l'
Persi J. Mishel, Esq.
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Persi J. Mishel, Esq.
Nevada Bat Noz 227O
2340 Flower Spring St.
La.s Vegas, NV 89134
Tel: (702) 255-7029
Fax: (7O2) 233-2092
Arbitrator

STATE OF NNUADA

DDPARTMENT Otr AUSflTIESS AND INDASTRY

REAL ESTATE Drf/ISION

OT'FICE OF THE OMBADSMAIY TOR OWJYNRS IIII COJI4JT'OJS-IIYTENES"

AOMIWAMTIES AND @ ND OPIIMT]IUI HO?EI^S

HIGHERGROUND, LLC, A Nevada limited
liability company; RRR HOMES, LLC, a
Nevada limited liability company; TRIPLE
BRANDED CORD, LLC, Nevada limited
liability company; EQUISOURCE, LLC, a
Nevada limited liability company;
EQUISOURCE HOLDING, LLC, a Nevada
limited liability company; APPLETON
PROPERTIES, LLC, a Nevada limited liability
corrpany; CBRIS, LLC, a Nevada limitd liability
company; MEGA, LLC, a Nevada
limited liability company; SOUTHERN
Nevada ACQUISITIONS, LLC, a Nerada
limited liability company, VESTEDSPEC, INC., a )
Nevadacorporation; CUSTOM ESIATES, Lrc, )
a Nevada limited liability company; KINGFUTT'S )
PFM LLC; a Nevada limited liability company; )
THORNTON & ASSOCIATES, LLC,, aNevada
Iimited liability company; WINGBROOK CAPITAL )
LLC, a Nevada limited liability company; EI,SINORE, )
L[f,, aNevada timited liability conxpany; MONTESA, LlX, )
a Nevada limited liabitity company; EKNV, LLC, a )
a Nevada limited liabitity company; on behalf of )
thernselves and as representatives of the class )

NRED Control # 70-87

herein defined,

Claimants,
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v.

NEVADA ASSOCI.ATION SERVICES, INC,
a Nevada corporation; RMI MANAGEMEM,
LLC, dba RED ROCK FINANCIAL SERVICES, )

a Nevada limited liability company; HOMEOWNER I
ASSOCIATION SERVICES, INC., a Nevada
Corpdration; ALESSI & KOENIG, Ll'C, a Nevada
Iimited liability company; I{AMPTON &
HAMPTON, a professional corporation; ANGIUS
&TERRY COLLECTIONS, LLC, a Nevada
timited liability company; SILVER STATE TRUSTEE)
SERVICES ,LLC, a Nevada limited liability
company,

Respondents.
l

t\ruaRlrAll/4np aEicaRpING ORD,ER GnaJVrffG nrPARf AJ\tIr nErrvyrlvq
Ol\I

ryrLrEF

On October 28,ZOLO, this arbitrator entered an Order Granting in Part

and Denying in Part the Claimants'Motion for Summary Judgment on Claim

Declaratory Relief. He interpreted NRS f 16.3116 and found:

1. NRS 716.3116(2) provides for a cap of 9 months on assessments for

super priority lien purposes. Therefoh, @sts and fees related to

unpaid assessments are sgbject to the 9-month cap. This arbitrator

ganted the claimants'Motion for summary Judgment on this issue.

Thus, they are the prevailing party regarding this issue.

2. Filing a civil action is not a condition precedent for an HOA'S suPer

priority lien to exist. This arbitrator denied the Claimants'Motion for

)

)

I

-2-
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Dated the € \ day of March 21i,l.

2340 Flower Spring St.
Las Vegas, l[V 89134
(7021255-7O2e

I{OTICE

NRS 38.234 provides: olf an arbitratormakes a preaward ruling in favor of a
parly to an arbitral proceeding, the part5r may request the arbitrator to
incorporate the ruling into an award under NRS 38.236. A prwailing party n
make a motion to the court for an expedited order to confirm the award under
NRS 38.239, in which case the court shall summarily decide the motion. Ttre
court shall issue an order to confirm the award unless tlre court vacates,
modifies or corfects the award under NRS 38.241 or 38.242,"

-3-
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Summary Judgment on this issue. firus, the Respondents are the

prevailing party of this issue.

There is no Nevada Supreme Court decision addressing these two issues.

There are substantial properties involved'in this case and the attorneys will be

spending substantial time to conduct discovery, prepare the case for

arbitration, and arbitration hearings. the parties will be incurring signilicant

exlrenses for attorneys'fees and costs, and this arbitrator's fees. Therefore, this

arbitrator is exercising his discretion under NRS 38.231(1) and pursuant to

NRS 38.234 incorporates his Order Granting in Part and Denying in Part the

Claimants'Motion for Summary Judgment on Claim of Declaratory Relief into

an Interim Award, so that the parties nray proceed to the District Court

pursuant to NRS 38.234.
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GERTIX'ICATE OEMATIIgG

I hereby certiff that a copy of the forgoing Interim Award Regarding

Order Granting in Part and Denying in Part Motion for Summary Judgment on

Claim of Declaratory Relief placed in the United States mail, with proper

postage allixed thereto, addressed as follows, on this 2l day of March 2011

James R. Adams, Esq.
Adams Law Group, Ltd.
8681W. SaharaAve., Suite 280
Las Vegas, Nevada 89117

PatrickJ. Reilly, Esq.
Holland & Hart, LLP
38OO Howard Hughes Parkway 10th Floor
Las Vegas, Nevada 89169

Robert Massi, Esq.
11201 South Eastern Ave. 100
Las Vegas, Nevada 89052

Scott R Cook, Esq.
Gordon & Rees, LLP
STTOHoward Hughes Parkway, Suite 1O0
Las Vegas, N\t 89169

RyanM. Kerbow, Esq.
Alessi & Koenig, LLC
95OO W. Flamingo Road #lo1
Las Vegas, Nevada 89147

Ibleb Anderson, Esq.
Lipson, Neilson, Cole, Seltzer, Garin, P.C.
9080 West Post Road, Suite lOO
Las Vegas, Nevada 89148-2419

Rroy K. Premsrirut, Esq. Inc.
Brown Brown & Premsrirut
Puoy K, Premsrirut, Esq.
520 S. Fourth Street,2nd Floor
las Vegas, tW 89f01
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Gordon Milden, Adrninistrative Assistant III
Department d Business and Industry
Real Estate Division
25Ol E. Sahara Ave. Suite 202
[a.s Vegas, Nevada 89104-4137
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The Uniform Common Intercst Owncrship Act (UCIOA), promulgatcd in 1982 by the National Confercnce of
Commissioners on Uniform Shte kws (Unifonn laws Conftrence), consolidates previously pronnrlgated uniform

acts uAich address condominiunu, IFNIJ planned communities [FN21 and cooperatives. [FN3J The coruolidation of
acts regulating ttrcse threc differcnt owncrship forms is bacd oh the Uniform Laws Confcrence's accurate percep-

tion EMJ tfiat, obstantively, all tlree forms sharc r firndamental common Fait: in all these fornrs unit owners

benefidatly IFNfl own both their own units and thc community's coflrmon elcments, with a mandatory connunity
association mtnaging thc common arcai. Thus, cotnmon interc$ communitia (CICs) regulated by UCIOA include

all developncnts which hLave mandatory community associations responsible for managirg common arcas or asscts,

with funds asscsscd by ttc association against Mividual homeowncn, and enforcing use reshictioru ftroughout thc
*355 common- interest comrnuoity. UFN6J thus, CICs include cordorriniums, town-houses, free-standing single-

family residences, cooperatives, and other plaoned unit dwelopments.

CICs were relatively novel ownership furms only twenty-lira years ago. Since then, they have proliferated, and

sow CICs account for a substantial portion ofthc entire United Sates housing stock ClCs currently include resi-
dences of approximately 30,000,000 people or morg including l2-l7o/o of therJ.S. population [FI'I?J While condo-

minium development nay have peaked temporarily in some area.C [FN8l the overall rnmber of conrnou inte'rest

comrnunities is cxpccted to grow s$stantiall| again during tlrc t 990s. tFN9l

Ooe factor confibuting to the recent gmwth of CICs is the affordability of cftstered housing in which the

crowding of individual homes is ofbet 6y substantial conmoD arcas and frcililies, develqer ecoaomies in overall

acreage, constnrction of homes and inFastructurc, and in pnvision of public scrvicc, whcre strceb built for privatc

maio,tenance are held to less cxacting standards than tre local governmc,nts wouid require if the same sFeets were

dcdicatod over to public owncrship and carc. Furthermorc, CIC dcveloprncnts have becn ihevehicle forprivatization
of a nnge ofprcviously public selvices, including not orly +356 maintenancc of facilities, but also services such as

trash cotlection, snow removal, street maint€nance and cleaning, IFNI0J with comrnunity associations bot]r obli-
galed and empowered to perform them or conract for fteir pcrformance. [FNl lJ Plmned Unit Developments

(PUDs) have allowed local planning commisions to save local governmerts money by requiring that streets, other

infrastructure or mandaoryramenities sr:ch as drainage basins or parb be prwided. by the subdivision develqrer

rather than the municipality, and then rraintained prirately by an association so that the public government avoids

maintenance responeibilities.

I. AS SESSMBTT DELINQUENCIES AND CIC FINAIICIAL WEAXNESS: TIIE NEED FoR REMEDIAL LEG-

In carrying out their crucial resporsibilities for preservation and maintenance of courmuniSr iosastnrgure a1d

common assets such as building exleriors, associations vary gcatly as to their finarcial strength, [FNl2] and the

finatciat and personal management experience ofdreir *35? elected ofticcrs. l-Fl'fl3i TtE rrain source offinancial

ard interpersonal strain on association boards is the association's inability to collect assessments. [FNl41 
.

Conhibuting to many associatiors' fioancial weakness, fte collection of delinquent assessmesb has been an

exbemely incfficient aod bften fiustrati4g prciccss. Lr hard economic times, assessmcot collectioo tlpically beromes

both rnorc important and less effcctive. iraditionally, CIC declarations, and many stah stabtes, [fN!!] hryc pr9-

vided that the association holds a licn against each unit to secure payrrent ofouaer assessnrent obligations. Ttere is

common law authority l'ENl6l that rhese asssssm€nt lielu *358 have priority over all unit rnortgages' ENIZI IIow'
e\rer, state statutes [FNi8] and declaratioaprovisions [fNl9J harc typically been eff€ctive to relegate tris asscsc-

rnent lieo tojuniorbriority relative to at least some mortgages against the same unit, TheIefure, associations typi-

c"tly compeie unsuccessfully for foreckisure sale procecds vith lenders who hotd mortgages on CIC units.Tpi-
calty, tbp ioreolosre sale bid will equal no mor€ than the foreclosing lienods debt, [Fl'120] leaving no bteolosure

sale proce,eds remaining to pay afly oi th. usso"irtion's lien [FN2ll In a weak martet, wlrere the rxrit's value would
rlsC be bwer than the amount of the senior mortpge, the association tien's junior priority is particularly devastat-
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ing. Since any assessrnent lien foreclosure purchaser would bave b buy srlj61 16 a mortggee lien greater than the
entire cunent property value, foreclosure of the junior association lien becomes a worthless rernedy.

In waluating 0re policy of according rurit mortgrgees priority orar asociation assessment liens, it would be
folly to ignore the needs of mortgage lenders, wtrose CIC investments have &our the start been cruc.ial lo the emer-
gence of these new onnership forms. EMZ} On the other hand, the finrncial srength of an association often bears
strongly on the value of the horsing unib in which both lenders and residents have invested. Indeed, as assessments
oo some Properties in a community become uncollec(ble, tlre CIC unit lerder is itself damaged by increasing as-
sessmenh aqd decreasilg values for othaproperties it may hold as secudty, [Eli23]

Associations in weak frnancial coldition cannot alwalr justi$ incurring the costs inrolved to pursue collection
efforts f,or unpaid assessmenls actively, especially ivhen they are unsure of ihe ultimate rcntlts of the enforcernent
effort. rffhen CIC assessments go uncollected, however, tte defauliing homeownels share of community costs to
naintain comnoo elemenh currently falls on tDose lersl responsible for the dcfault-.neighboring homeowners who
regularly pay their assessments, remain in good starding, and corstihrte lhe cohmunity association. IEIEIJ As their
assessmcnts rise, these owners face gr€ater pnessure to default if frey cannot afford the assessment increases, and
lower valuations of their homes should thcy opt to sell in order to escage unarrticipated assessrnent costs, [EM5I

Faced wiltr this dilemrna, pme asociatioru attempt to defer the *360 problem by leaving assessmenh arti:fi-
cially lowfor a period during rvhich the associationoperafes on a shoestring, cutthg back on maintenance and other
services. But this skategy also orrcrburdens the owrrrs in good standing. It hastens the dccline of the commoo facili-
[ies and lhe need lor major repairs or replacements of community assets. These impacts will also irrexorably lower
Ore markef varue ofhomes in the CIC.

This syndroroe of disproportionately burdening owners in good starding-whose resulting assessment defaults
firdher burden a shrinking group of owners stilt payhg-is grertly e,€certated h hard economic times; foreclosures
and abandonment of CIC units severely deplete lhe asessment base and property values withrn these communities.
[FN26'l As the assessment base dries up, ii is difficult for association leadenhip to maintain common elements, As a
result, CICs will fice the quandary ofeither heavily assessing ilre decreasing number ofremaining solvent resideots,
often in cxcessive amounis, or deferring needed maintenance faoilities as basic as the roofing over individual units,
only to be later forcod to higher assessmcnts as deferred maintenance takes ie toll. As CICs age further and require
more subshntial maintenance, these problems will become more and more acute. Considcring that most prcsently
existing associatioos are less than 20 yean old, EM?l the wont CIC nraintenance crises lie ahead. [FN28J

When a homeowner defaults on a mortgage loan ouside community asocia(on developments, the lender as-
sumes substantial tinancial responsibility fortheproperty. At least pending foreclosure, the lender-who will likely
owr the home after foreclosure lFN29l-will typically underta&e to protect its security. IFN30'| The tender may often
find it unfeasible to cars for the propaty by posessing !t, However, where lhe bonower lus beconn irresponsible,
the lender wilt often pay costs of casualty inslnncg security, physical rnaintenance of the erteriors of houres and
landsoaping. IEN1lJ Prominent among theso burdens is thc palnnent ofproperty*361 axes. In tbrs era ofprivatized
publio services, vi& private associations nthcr than public gorornments collectiog trasll maintai';ng roads and
parks, and the like, association assessment charges have become more and more analogous to properly taxes, liens
which receive priority over virtually all otlrers.

firis norm of lender reqponsibility for insurancq maintenance, and property taxation @sts after default should
also apply to CIC hornes. Imposing lender responsibility for security presenation costs it uould bear in olher, pen-
CIC comnunities ir appropriate because-as in those otrer communities-this dligatiqr would merely call upon the
lender to protect its ovm security, albeit partly in the forrr of assessmenl rupoosibility in a CIC. Furthernrore, tbe
lender is able to prctect itself against losses on its loan in wap communify associations canoot [FN9] Unlike most
associations, [FN33] the lender can inrrcstigate and disapprove a homebuyer bonow€/s credit It can control its risk
by varyurg the loan size relative to value of lhe secudty or by nquiring lhe oscrow of funds to cover priority claims.
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Furttrernore, the lender can obtain mortgage insunnce. [FMa] ftase safeguards ue not available to comnunity
asociations. [FN35j As the unit owneds involuntary credibr, a community association exorcises no discretion over

whether to rely on a particllar d6tor for it income stream. [EN!61

UCIOA'g provisions delineating the respective creditor righs of community associations and mortpge lenders

grcw or$ of recognition of fre hanh realitics of conununity asocialioos' econonrcs, the nature of mortgage lcndersl

risk andrisk avoidancc mectunisms in CtCs, and the irnportarre*362 of lenders' continued CIC investment. Thcse

realitics tequire financially solvent commrnity asociations, whidr opcrate more efEciently in collecting and manag'

ing assessnent revenues. tn that sense, what is required are "meaoer, leanef'economic units, which can be relied

upon bybottr CIC investors and the community at large to elfecti'rely perform tbc maintenance functions $rey were

cieated o undertake. [FM?J Consequently, UCIOA enables more efficicnt collection of cofrmon assessrnents frorn

all unit residents. [FN38] Whoe recovery fiom some unit oymers is thwanc4 UCIOA imposes a significant but

limited portion of the uryaid assessment bundcn on the defaulting unit owners' lendes, whose sccurity is enhanced

with ttose very assessment doUars. [FN39l

This article will examine and critique lhe assessment collection rcrnedies crcatcd by UCtOAb focusing primarily
on the super priority accorded to fie new statutory assessment licn. First. the aruclc details an associatiort's collec-

tion remedies. tt includes an analysis oftlre split priority whereby delinquerrcies up to sk months ofassessmenb
Ake priority over first mortgages on OC propcrties, witr the remainder of dose detinquencies taking priority over

only liers and encumbrances other than fint mortgges. The article next addresses koublesome questions regarding

applicability of the superpriority to CICs in existenceMore IJCIOI(s enactrnent, and the priority of the associalion

lien relative to mechinicd liens. Then, thc principles of the new licn priority corrcepts are applied in a sketctr of
foreclosre and redemption sEategies. A separale saction thm analyzcs several other UOOA refonns aimed at regrt-

larizing fmancial managemart of comnunity associatioos, and supporting UCIOA's ass€ssmenl collection process'

Finally, tre article responds to soreral prophecies of doom if UCIOA becomcs law, reviewing available evidence as

to the actual irnpact ofthe stahrle where it has been in force.

*363 II- UCIO^pI'S RESPONSE: TOIJGHENING ASSESSMENT COLLECTI0N RzuEDIES FOR COMMU-
MTYASSOCIATIONS

A. Recovery of Coileclion Cosls

{JCIOA contairu several measures to strengtbeq association coltection powers as a means to increase cosunu-

.aity associations' froancial viabitily, UCIOA supplennnts exisfing corrmunity association rights by authorizing the

association to "imoose charges for late plment of assessmenb and, after notice 6d an opporhrnity to be heard' levy

reasonable frnes ior violations of the declaratioq bylaws, rules and rcguldiors of the asociation." [SN40] This bol-

sters a communriy association's "'govemmental'functions as fhc ruling body of lhe common interest community,"

EN4f l but it woutA be far more Jf""ti* if it also addressed the often paralyzing specter of attomey fees for ea-

6r""ilent of ursesment obligations. [FM2J With public hostility toward lanryers running higlq attomeys fees legis;

latlon conldbe controversial. Hoveler, since individual delinquencies are often small components ofa sub_$antial

total ofassessroents owed by all residenb in a community, eoforcernent ofascssrnent delinquencies will often not

hke place iflhe association lacks lecourse b rccover ih ogenses. The importance ofenabling associations to col-

lect attomeys fees for enforccment ofassessm€rfs, whethu by lien foreclosrre orperso$al snit cannotbe ovetem-

phasized. Associaion fees [FN43l for late paynent of assessments, as authorizcd by UCIO.\ will cover only a

snall fiaction of enforccment exper$es,

B. Association Lienwith Split PriorityWl

To further support collection of CIC assessmenb, the UCIOA creates a Perpehally renewable association lien

for unpaid nssessmerrn or fines, *364 "from the tirne the assessutmt or finc becones duC' ot, wlrere an assess-
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ment*365 is due in irutaltments, "from the time t[e first instalrnent [[[[sic] thereof becomes due." lFN4Sl Subject to
any conbary language in the deolaration, the'assessmenb" for which UCIOA's tien is provided includes not only
regrlar monthly dues, but also fees or charges for the usc of common facilities or for association services, late
charges aad fines, and interest. [R{46]

The UCIOA assessment lien is given statutory priority over all liens and encumbnnces on each unit, with the
limited cxceptions qf interests rccorded before the declaratioq liens for hxes or otherpublic govemmental clrarges,
and first mortgages recorded before any assessment delinquency. [FN47l h iF most conho\renial provision,
UCIOA graots the *366 assessrnent liar a further ljmited priority orrcr such first mortgages. [FN48l The lien and its
statutory priority may not be waived. |FN49J

I. Sup er priority versw frrst m odgages

fa its most heralded break with traditional law, [FN50J UCIOA grants tlre association a lien priority over first
mortgages recorded before any assessment delinquency "to the extent ofthe common expense assessmenb based on
the periodic budget adopted by the association pursuant to section 3-t l5(a) whioh would have become due jn the
absence of acceleration during the six months immediately precedilg an action to enforce the licn" [FN5l] Any
excess of total assessment defrults, in addition to other tienabte fines or costs over this six-month ceiling remains a
lien on the property. The portion of the association lien securing this excess will be junior to the first mortgage on
the unit, but senior to other mortgages and encumbnnces not recorded before the declaration- Thus, although the
associatiou's lien is a singte lien, its varying priority effcctiwly separates the asociation's rights in a given unit.into
what may be conceived of as two liens, [FN52J which are here inafter refefl€d to as the "Prioritized Liert'' and the
*367 *I"ess-Prioritized Uen."

J,

L - .' A carefrrl readingofthe quoted languagc reveals that the associationis Prioritized Lien, like its Less-Prioritized
Lien, may consist not merely of defaulted assessments, but also offines and, where the stafute so specifics, [FN53]
enforcemmt and attomey fees. The refererre in section 3-t l6(b) to priority "to the extsrt of" assessments wfuch
nrould have been due "during the six months imrnediaely precediag an action to enforce the lien" [FN54l nerely
linits the maximum amount of all fees or charges for connon hcilities use or br association services, late charges
and froeg and iqterest which can come within tbe Prioritized Lien. IFN55I So, for ocampte, if a unit owner fell three
months behind in assessments, the Prioritized Lien rnigbt include--in addition to the 0res months ofarrearages--the
other fees, charges, costs, etc. enforceable as assessmeqts rxrder UCIOA. I'EN56] However, for any assessmanh or
other charges to be included withia the Prioritized Lial there must have been a properly adopted'ft$]l periodic
budget promulgated "at least anaually''by dre associalion from which thc appropriate six months assessment ceiling
canbe computed,

UCIOA's specification of "the 6 months immediately preceding an *368 action to enforce the [associatioils]
lien' [FN58l as the Prioritized Lien's measuring stick leaves unctear the consequences of an association's non-
judicial foreclosure and ofa mortgagee's foreclosure to wtich tlre association lien is subjecl In both these cases, it
may be argued that there has been no "acfion to enforce the [associationrs] lierf" lFN591 and therefore 0rere is no' prioritizellien.

A les restrictive reading ofsection 3-ll6(b) woutd suggesg frst, that a non-judioiat foreclosure is an "action"
as contestplated by UCIOA. After all, if section 3-t l5 is adopted wittr'ib optional authorization for non-judicial
foreclosure of tle association lien, it would seemingly sene no purpose to deny the asooiation super priority when
the association elected the option this very statute provides. This argument.is particularly strong in states where non-
judicial foreclosures have mandatory judicial componenb, tlrereby more closely resembling a judicial "action."
[FN6Oi Where the association is party to a judicial foreclornrre bifurcd by a first modgagee, the association can
reasonably argue that the action initiatcd by lhe mortgagee has, by joinder of the association, also bccorp an action
to enforce the assooiation's lien. IEMIJ

I
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*369 Because of lender fears that the amount of the Prioritized Uen could balloon in any given year, the Colo-

rado wnion of 0re super priority subjgcts thePrioritized Lien to an additional maxirnuo: six tiures 150% of tlre av-

erage nonthly assessment during the association's immediately precding frscal year. lEN62l Wbile limiting the

senior lendeds exposure for suddcn, short-lived ossesment increases, this provisionstill allows assessmenb to grorv

quite suhtantially over tinre.

2. Limits on applicabilitlof UCIOA "wper primity" for assaanent liens

UCIO/ts provisions on association assessme[t licns, including the grant of the "super priority'' to a portion of
that licn, re among relatively few sections [FN63l of the Uniform Act expressly sirgled out for application to asso-

ciations cristing beforc cnacttrent of UCIOA. [E\16.q UCIOA limis applicability of these substantive sections:

"those sections apply only wi6 respect to ewnts and circumstances occurring after the effective date of this [[[ Act]
and do not invalidate existing provisioo.s of the [declaration, bfaws, or plats or plans] of hose common interest

cornrnunities.' IFN65I Clearly, new CICs created aier etractnoetrt of UCIOA in a given state will be generally sub-
ject to UCIOA including its lieo assessmeot provisions. fFN66l

In communities predating enrctnent of UCIOA, fFN6?1 UCIOA's associrtion*370 lien provisions also govern

the respectiw priorities of an association lien aod a {irst Eortgage, but only where both fre lien and the mortgage

arise ater UCIOAs enachneflt. [FN68l Applying the shtute to pre-UCIOA mortgages would likely violate

UCIOA's restrlction on its applicability to events and circumshnces occuning after the effective date of UCIOA-
llowever, where a post-UCIOA mortgage is given on the unit in a preeristing ClC, the e\crts and circumstances at

issue--the mortgage and any assessrnent delinquency-will have occurred afier IJCIOA's effective date.

This analysis is fairly straightforward where the dcclaration is silent rBgarding lien priorities, perhaps relying on

sxis-;ngstatutory law to rcsolve the priorities. Applicabilig ofthe "super priority" tien also seems appropriate where

the dechration provides ttut priority ofthe assessment lien will be pursuant to priority imposed in a genenically

defincd, state condominium oi CIC statute tE'N691 By effectively amending the shtute, UCIOA would change the

substantive content of thc declaration's giorityprovision.

Hovrcver, in the many cases where 0re association declaration exprusly provides that first mortgagcs take prior-

ity ovcr lhc assessment lien, fFll70l ITCIOA'S applicability to new foancing in precxisting CICs is 0reatened. First,

rnstgagors likcly will argue that confcrring UCIOA's "supcr priorit/' upoa lhc asessmcnt lien in the face of a stb'
orOination *371 provision in the declaration "invalidates" lhe declaration's subordination provision in violation of
UCIOAS applicaLifty section. IEMII Preexisting associations, on the other hand, will seek at least limited applica-

tion of 6e new "super priority" lieo over first morgages within their communities, Applicability of 0re "uper prior'
ig' lien to new loans in 0reir oum comrnuniry may well harre been thc basis for CIC's initial support of UCIOA's
enacfment.

In constructing an argument for application of thc "super priority'' lien in preexisting conununities with subor-

dination provisions, the threshold issue rnust be interyretation of the declaration's subordioation loograge. Associa-

tiors may argue that the assesmcnt lien rcferted to in this contracanl subordination refencd only to the assessment

lien creAed by the same declaration Ofcourse, this interpretation would rely heavily on the specific subordinqtig

W@ge, If t$e contracnral subordination is nanowly dravm o subordinate only "lhe assessmenl provided far
herein,-W|A the lien of the UCIOA statubry lien could be portnyed by dre csociation as disrinct ftom tlre con-

trac&ral lien created by declaration. As a stailtory lien under a statuae rct even io o(istenco when the declaration was

drafted, 6e UCIOA lien could lot havc been in the contemplation of the declaration's drafler, Thus, the association

would argue, the UOOA lien is unaddressed and unaffected by the declaration's asses$nent lien subordination-

[Ftr3]
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Arnong the virtues of this nanow interpretation is its faithfulncss to fie.titeral language of the declaration's sub-
ordination clause. A first mortgagec would arguc that the subordination clause be read more freely, as subordinating
any assessnent lien-even the UCIOA essessment lien, which did not exist when the provision was drafted-to first
mortgages.

*372 Even if the declaration's subordination is interpreted as intended !o cover all asessment liens, contrachal
and shtutory, the association.rndy argue that UCIOA ovqrides ahe subordination by erprcssly subjecting preexisting
comrnunities to section 3-1 16. ]EN?4J Thc association slnuld premil, and the "supr priority'' lien provisions will
govem pniority of assessment liens versus new nodgages, unless application of the super priority provisions is seen
as "invalidating" the preexisting CIC declaration's srbordination in violation ofsection l-204.

LEIOA's section l-204 declares that, as applied to preexisting conununities, he slanlte may "not invalidale
existing provisions of the [[[decluation]." [FN?s'l By the befter view, according "super piority" lo tlre association
lien over a post-UCIOA mortgage woutd limit, but not "invalidate," [FN?6j tlrc declaration's subordination of tlre
assessmpnt lien. Far ftom *373 invalidated, the subordination will still apply, First of aLl, it will give a posrUCIOA
first modgage priority over any excess beyond thc limitod arnount of lhe Prioritized Lien. Also, the subordination
will remain wholly effective as against all pre-UCIOA mortgages, because such mortgages rlould not be 'tvenb and
circurnstances occuning a$er ihe effcctive date of [[UCIOA]." [FN7?]

This result is onJy fair. The priority ofassociation licns on units in preexisting associations with declaration
subordination provisions should properly depcnd on whether competing frst mortgaScs wsre prior or subscquent to
the enacunent of UCIO.4' Mortgagees making CIC loans after |he enactment ofUCIOA shoutd rcasonably be held
to be on notice [FN78J that they take subject to ihe "superpriorit/' lien. Wiih such notice available to lenders, tlrere
is little rcason to deprivc preexhting associations of this important benelit of tlre new legislation which these asso-
ciations particularly need. Older associations are particularly likely to encounter physical decay of common irn-
prov€rnents. Association sqlvency is crucial in order to repair or replace these aging corilnon improvements- Also,
older associations formed when experience with ClCs was very limited are the most likply to have relatively primi
tirre documenlation, providing.inadequate collection remedies for the associatioq and specising less realistic
mechanisms 6r amendment of their documentarion to add efficient renredies,

In preexisting CIG, recognizing the association's Prioritized Lien as senior to a post-UCIOA mortgage and
overriding the declarationb conkactual subordination should be permissible under the U.S. Constitutioo's contracts
clause- [FN?9] That clause is the principal reason UCIOAb impact was so narrowly limited in ic application to pre-
existing cornmon interest communities. IFNEO] The only padies in pree,tisting conlrachral relationships addressed
by this applioation ofUCIOA are associations seeklng *374 broader apptication ofthe UCIOA lien provisioos, and
tbe unit owtcrs rvho are the daclaration's constituent parties. Overall unit owner liability is unchangod by UCIOA's
alteration of lien priodties. l'FN81l The partics burdened by the "super priority'' tien are those mortgage lendcrs
whose rrortgage contracts with unit owners were cleated after enacttrrnt of UCIOA" lFN82l Thaefore, UCIOA's
impact on lhese mortgtge contracls is not retroactive, as required for violation of the U.S. Constitutionrs *contract

clause." [FN83J Regardtess of dr lenders to which it is applied, the "srper pdority''lien's coastitutionality is further
bolstered by ih rolatively insubstantial, tElft4 rcmedial IFN85J irnpact requiring merely the prioritizing of six
monthst wodl of assessments. This is a very nafiowly lailored [FN85.j method of ad&€ssing "a broad, generalized
economic or social problern." [FN87]

3. Priorfuwrsus mechanicst liens.

fn lalguage which may prove nmbiguous, UCIOA also qpressly avoids ohanging gorrenring state law regarding
athchmari and priority of mechanics' and matsriahteds liens. [FN88] Under rnost states'mechanics and *3'15 na-
tsialmen's lien stafirtes, cerbin worlcers and suppliers otherwise unsecut€d claims for uork performed on real estate
are accorded a stahrtory lieq whicb, once pufectcd by prqer filing, relato bacft for pdority purposes lo the com*
mcncemcnt of work on a project or some other datc preceding pafection of the lien, IEN89] Whcre such N rnechan-t.
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icd or materialmen's lien is conpeting wilh an association assessment lieq the result will turn on the date as of
udrich llre association assesment licn camc into existence.

By the tanguage of section 3-l l(a), $e assessment "is a lion from tho tinc the as$es$mont or fine becomes

due." The assessment due date, thereforg is likely, thc critical comparisor dats for priotitizhg the assessnent li6n

versus a mcchanicst lien under solion 3-l | 6s preseot language.

On thc olher hand, in sefting prioritics bctween drc association alrsessnent licn and first mortgages, [EN90l scc-

tion 3-116(b) compares perfcction (recordation) of the nortgage with the date tlre assessment bccame delinquent.

[S9ll Perhas the moment of asesgnent delinquency is the critical date for comparison with relation back date of
mechanics' or materialmerls lien, just as with prioriry competition between tlre assesment lien and the first mort-
gage. fFN921 Aftcr all, regardless of UCIOA's language dating the lien from ihe due date, delinquency is prerqur-
sile to having an enforceablelien

Yet anothcr, somewhat les likdy conparison date would be tlre date of tlB declaration creating the CIC. Under

the general rule of section 3-l t6(b), Iiem and encumbrances recor&d before lhe recordation of the declaration are

the only interests aking priority over the association assessment licn However, section 3-ll6(b) seeru clearly to

except rnechanics' or materialmen's tieru from that general nlle. tFN93l Ttrcrcfore, thc use of is corrparison date

would seen contrary to he draften' intentions.

*376C. Foreclasure and Retarption Optiots

UCIOA provides that the asociation lien may be breclosed "in like menner as a mortgage on real estate"

fFM4l or, pursuarrt to optional languagg by power of sale. IEMII However, power of sale foreclosuro is,unavail-

"bl. 
i" many states. Eflllgel Somsothem with provision for non-judicial foreclosures have nonetheless adqted

UCIOA,roquiring that the assessurent lien can be foreclosed onlybyjudicial foreclosure as a mortgage. [FN97l

The distinction between judicial and power of sale foreclosure, imporbnt in all forclosure settings, [E]I9EI is

particularly crucial in foreclosures of CIC asociation a$sessment liens, where assessment defaults cdltinue to

mount during the petrdency of foreclosrre proccedings. Given the relatively snall dollat amount of assessment ar-

rearages, especialty those hoHing supcrpriority unda UCIOA, extension offorcclosure Fofl tlrc few months or less

required foi non-judicial foreclosurc to the one and one-half to two yea$ required forjudicial foreclos;ure [EN99l
can generate additional assessrrent defaults scveral tinres thc anounl of the assessment dehult first foreclosed upot

tFNiOOl the relatively soull stakes in an asscssment forcclosure nrray also gerrerate a hostilejudicial response to

I",rotfr *ort tine to such cases. IFNl0ll On the other hand, a sbtutory grant of power of sale foreclosure aurhor-

ity raisei several problens, ENI()2J annng which would be the more hkely applicathn of c,onstitutional due proc-

oss safeguards to;ffz apoffotsd..o"tudby statute than to oneprivately coafemd. tFNl03l Ori batT"9,F"-
errcr, it is excessively burdenpme to reshict associations to judicial foreclosnes in a state ufrere power ofsale !or1
closure is pernitcd:[n[l04] UCIOA should bc adopted iocl'ditg thc qptional languagc of section 3-ll6(jXl) and

(2) permitting associations foroclosrrp by non-judicial foreclosure'

Whatarer the foreclosure process pemittcd in a givco UCIOA sute, an association could act on its Prioritized

Lien by initiating foreclosure igainst a unit in assessment defaull Along with the unit owrrer, thc association would

join the holders of any mortgages, deed of trust, or other interesf jdnior to theftioritized Lien as necessaryparties

lo a jgdicial foreclosure. In in-judicialforeclosure, these same parties c,auld be fomally nodfied of tlre sale. Under

eithcr method of foreclosrrg hotders ofjunior interests would shnd to receiw the etcess, ifany, ofthe foreclosure

sale price orer lhc amount of tlre Prioritized Lie4 in the order of their priorities. The associalion's Less-Prioritized

Lien would be among those junioriilerets.

Tlre process would vary comitterably i{, instead, ihe party s€€khg foreclosure were the holder of a first mort'

o
{'
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gage on a CIC unil Regardless ofwhether the first moftgagee's loan is in payment default, default on the association
asses$ment is also likely an event ofdefault under the mortgage, allowing its holder to initiate foreclosurp, Ifa Pri-
oritized Lien werc outsianding against the unit, the mortgage and its foreclosurc would be nrbject to he assocjation's
Prioritized Lien, fu a senior i$tercst, the association's Prioritized Uen could probably not be forced into the mort-
gagc foreclosure. [FNl05l The Prioritized Lien can receive no portion of the foreclosure*378 sate proceeds without
participating in the foreclosure. However, payrnent of the Prioritized Lbrr-which, unlke tlre tes-Prioritized Lien,
should survive this foroclooure {FNl06l as a senior interest-uill be $ecessary to clear title for resale of the unit, or
offen for presentation of mortgage insurance or guaranty claims to the I,HA IFNI0?J or VA. [F]II08J

Ifthe association wished to include ie Prioritized Lien in a foreclosure initiated by the mortgagee, an additional
problem might arise where the association lien must be foreclosed judicially in a state which otherqrisc recognizes
power of sale foreclosure. tFNl0oJ In thatcase, if the association is to be includcd in the foreclosure, the fust mort-
gagee might instead need to yield and usejudicial forecbsue. But the mortgagee would presurnably resist switching
frorn thc more ellicient non-judicial foreclosure to the slower, more expensivejudicial procecding.

lronically, the burdensome requirement that the association foreclo* judicially could increase the associations
leverage over a first mortgagee forcclosing by power ofsale. In suing to foreclose on its senior Prioritized Lien,
even after a power ofsale foreclosure has been commerrced by the t3?9 mortgagee, the association will have tojoin
as necesaryparties the first mortgagee, the owna, and alt otherjunior interests-all holden ofparts of the equity of
redemption vis a vis the association's lien. tFNl l0l With these necessary parties also standing to be extinguished in
the mortgageers power ofsale foreclosure, pursuil ofthe associationrs foreclosure lawsuit should require suspen$ion
ofthe non-judicial foreclosurc, in order to allow thejudicial foreclosure to go forward with the rnortgagee and all
other necessary parties participating. [FNl I1] If the association can predictably accomplish srxpension of the povrer
of sale foreclosure, enforcement of the association's lien will threaten substantial delays to the secured lender-

Those who drafted UCIOA s "super priority" lien provisions appear to have been fixated on breclosure. This
fixalion is quite understandable since a primary and farorable impact of the "super priority'' lien will be to allow
aggressiveassociations to bring unis wilh defaulted assessments into &reclosure. Witlrout UCIOA in effect, lenders
holding defaulted mortgages on CIC property have oftelr felt little motivation to foreclose for extended periods until
they haw finally worked out some disposition for the property. This delay can mean the difference between finaa-
cial life and death for the many ClCs in economically depressed markets, where a single lender holds dehulted
mortgagps on a substantial number of units which harrc either insolvent or abandoning owners. With UCIOA's "su-
per prioritf' lien in effect, the lender is vulnerable to the associatisr's foreclosure--which may be especialty costly
where the assiciation has no access to an otheilrise available non-judicial forcclosrre process IfNlUl and must
foreclorc ihelfbyjudicial process. To retain control orrer any foreclosure, ihe lender may agr€ to pay delinquent
assestmenls to the association as necessary, even including new asses$nents pendingcoopletion offoreclosure, for
which the lender is technically not liable. IENlJfl But lbe more important goalof the asgociation in foreclosure will
be to spoed the time when the unit is owned by an entity, probably the lender puphasing at foreclosure, which will
lray assessments regularly in the futre. Ifthe lender holds multiple properties in a CIC the resulting assessrnent
incorne carr be very substantial

*380 Facing the tbreat of even a relatively efficient foreclosure, [FNl 14] the hrst mortgagae holding subject to
a potential Prioritized Lien vill consider paying the associatiori the portion of tbe unit ovner's debt secured by the
Prioritizcd Lien. Mortgagee payment of the Prioritized Lien was the lender response envisioned by UCIOA's draff-
ers. IENI l5J Such payment might also secm a$ractive where an asessment default is not accornpanied by a ddault
in mortgage palments. Aocording to provisions in most mortgages, the lendc/s paFnent to the association of its
borrtowe/s delinquent a$sessments can be added to 6e secured d$t tFNl 16]

By payment of the deliogucnt assessmerts, the rnortgagBe might be contemptating a resutt analogous to that
triggpred by the equitable redemption Fom mortgages generally-acquiring tlre sorior liur by paying it ofl [SU4
As a rcsult of UCIOA's fixation on foreclosure, however, the parties' respective lien rigfrn under section 3-116 ua

(
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lcss clcs io pre-foreclosure settings than once foreclosre is commcnced Also, UCIOA's perpehrally renewable,

satutory lien works differently in several respcals from a mortgage secoring a fixed or deaeasing debt, so thatpay-

ment of the Prioritized Licn at any given rnomed camot pcmurntly eliminate the senior lien as a tbreat to the first
mortgagc which is normally the goal of rcdeeming from a senior mortgage.

One. diffcrence betuacn the UCIOA lien and an ordinary mortgagc is that the Priotitizcd Licn and the Inss-
Prioritized Lien are both iarn of the sane lten, with varying priorities- A mortgagce seeking literally to equitably

redeen the Prioritizcd Lien would thus hce ftc allor-none dg rcquiring redunption of all or none of the lien, here

both the Prioritized and Less-Prioritizrd Liens, unless the senior lieo holder othenvise electc to acc?l a partial re-

dcmption. [FNl l8l On the other hand the mortgagce sceking redcmption would harae no riglrt to redecm an interest
jwrior to ils moltgage, tFNl l9l argrrably including the Less-Prioritizcd Lien The mortgagee can probably solve

these problems by requestirg to pay 6e entiie asscssment delinguercy, as sccured by both Prioritized and l,ess-

Prioritized Licn. The association would havc liltle motivc in rejectiag zuch ao offer. However, ftllowing such pay-

rnent, any ncw delinquency would again be secured by the UCIOA lierq with its wpcr priority for the first dollars of
*38I delinquency up to 6e six-month maximum. UCIOA's lien cowrs all asses$nents, vitb no language suggesting

that papnort ofearlier delinguerrcies Jeaves later assessmenb unseqrred. Nor does Ihe super priority provision con-

tain language suggesting any reduction of the amount prioritized based on paynent of previorsly prioritized

amounls.

A second difference between ordinary mortgagee redemption of a senior mortgage and attempting redemption

of the Prioritized Lien is ia compuling the amount necessary to redeem. The maximum anrount ftr Prioritized Lien

is potentially changing at all tirnes as new assossments are levied and some or all go urpaid, as is the amount of lhe-

totat UOOA lien bach assessrnent default increases the overall association lien. Meanwhilg thc maximum size of
thePrioritized Lien,"thecommonexpenseassessflents...whichytouldhavebecomedue.,, duringthe6mowhs
immediaely preceiling inslitution of an ac\on to enforce the lial'tFNl2Q1--rawins utknowable (except by ap-

poximation). This is true until an action to enforce the lien is instituM, pioning dovn vhich six months of asess-
.menh are to be used to compute the maximum. By floating the potential Prioritizod Lien maximum by reference to

changing asscssment figures, UCIOA continuatly redefures the Prioritized and kss-Prioritized UetL portions of lhe

total ovcrall assessmeot lien flowing into the Prioritized Lien any time the Prioritized Uqn total falls below its

maximum, and flowing back to the Less-Prioritized Lien any tirne the appticablc maximum decreases. As a rcsult,

until an action to enforcc the UCIOA lien is initiated, there is literally no pKtper smount to be paid in order for a

mortgagcc to redeem the lien.

Put aoother way, under the cunent larguage of section 3-l l(b), there tr rro PriorttUed Lten wtil the motnent

forecloswe is initiatcd, IFNI2U So ttrere is no lien to redeerq errcn though one will materialize instantaneously

upon initiation of foreclosure,

Even nore fundamenhlly, a mortgagee pcrmanently redeeming either the Prioritized Lien or the entire associa-

tion lien-*o that uncured or flrture delinquencies could not come within protection of such lien-would be inconsis-

tent with tlre perpehully reneuable nature of the UCIOA lien UCIOA accurately contemplates ongoing extensions

of oredit by tirc issociation to the unit owner. It also piovides that uttit omc/s asscssment obligations shall all be

seilred with at least some priority orar competing encurnbrance$ Iust as the association cannot rcally limit ih own

extension of credit, the stanrte cont€mplates no linit on ihe over-all assessment lie,lr in dollars or time. While the

srper priority provision contsnplates i six-mon0r maximum at any given morrrertt, it contemplates no [mjt over

time. fnllZil Whatever happeni to the six months of asseermars prioritized by initiation of a foreclosrrc action in

tne miAae of ye- one, a irioritizd Uen of rp to six montlrs assessmcnts exists if another enforcement action is

initiated in year tfuee-or at anl firhue *382 time' |ENI23J

A first mortgagee seeking prolecdon &om the Priorifized Ucn by paying offthe Gsessments it secures (or even

pstinC off all oieiue ass*s;nts) might seek to document its paynent as a purchase of association rigtrts to fore'

itosr 
"n 

any Pnoitized Lieo-including one consisting of nav delinquancies-for some time into 6c future.

o
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[F19124J Pkased, differently, [FNl2tl the mortgagee could dcscribe the deal as an assigruuent to the mortgagec of
the associationfs Prioritized Lien. Under cn assig$nent, the mortgagedassignee would intend for the lien to remain
alive ard still securing lhe arnount the mortgagec paid for it. So long as the Prioritized Lien now held by Se mort-
gagedassignee remained alive and unforsclosed, no additional delinquencies coutd gain the benefit of the super pri-
ority.

from a public policy perspective, the advanhle ofbonoring this "assjg&neot" approach is in creating an incen-
tive for first mortgagees to pay the associalion ttre Prioritized Lien. IFNIL6J However, €ven if a court would seri-
oudty cansider recognizing assignrnent of a lien which does not and fficv_er exisq zuch an assignment of ttre Pr!
oritized Uen should violate the UCIOA's prohibition against waiver or variation by agreemant of UCIOA-created
rlghts. iFl'll27lTo allow the mortgagoe to pruchase this lien, so *383 that the association would relirquish its pri-
oritized security for all future assessrnents, either pamanently or for some extendod perio4 would fly b the f*e of
UCIOAb statutory sch€me, lt would be as if a governmental taxing auhority were to give up ib future power to
attach prioritized tax liens for new defaults vAenerrer one deFciency were curcd. h levying assessments, the asso-
ciation is comewhat aoalogous to a goveromental authorig IFNI2SJ lorying hxes. Like the goverflment, it must
collecl assessments from its residerts to perform critical firnctions which clearly rcsemble govornrnental responsi-
bilities. [FtlJ29J Uke the govenrment, the association has 1384 the option neitter to deny exlending more and more
credit over time to unit owaers nor to witlrhold performance of its resporsibfities to maintain the community physi-
cally- A-ud like government, its ability to function in socially critical arenas dqends on renewablg prioritized lien
protectior of its assessment incore.

An additional analogy supports ahe association's continued entitlement to perpeuralty rcnewable security for all
firNre assessments, and priority for a substantial portion of ttrose assessmenb, errcn after past defaults have been
cured. In a very real sense, the association is like 0re senior lienor holding a mofigage which secures obligatory fu-
ture advances. As Henry Judy and Robert Wittie have observed, the CIC ig in effect,

an involuntary creditor which becomes obligated lo advance services b unit owners'in retum for a prom-
ise of future paynent. Such payruents are much like the loars made by a mortgagee unler an obligatory
rno(gage fntre advances clause, but with only the most nrdimentary controls upoo tfte amount and timing of
loan advaaces, the terms of the loan, and thecontiuuing ocdituortbiness of the bonower. {ENl[=]ql

C)earfu, the UCIOA lien secures firture advances in the sense of continually accruirg assessm€nt obligations,
wifb the association obligated continually to pay out maintcnance and opaational costs for the entire community
regardlcss of its receipt of payment. knden financing the purchase of CIC unib can reasooably be held to realize
that ttese costs and debts must, by their yery nanrre, persist inb the firnre regardless ofthe association's prefer-
ences, and to understand that assessments and dehults will change over tima

Like the holder of a mortgage securing obligatory future advances, [FNl3tJ the association's priority for ih tien
should not be limited at sogre amoutrt or point in time while the association\ obligation to make advances persists.
Rather, new advances, costs covered by assessmenls, should relate back and receirre the same priority accorded to
the original association lien (under UCIO,\ holding a qplit priority) relirtive to intervening liens like the frst mort-
gagee. Witb a senior mortgage to secure obligatory fl!ture advarrces, no oners payment of a past advance btoclcs in-
'.cltsion of future obligatory advances in tbe priority lien. ?he same ruult shoutd hold for community associations i'
and thcirprioritized stamtory*38S lien :

Despite ihe unavailability of protection firlly analogors to that afforded by equitable redemption, first morG
gagees udrose own loam are not in payment default may very well elect to pay asscssment defrults in order to e[mi-
nate the present tlueat of foreclosure by thc associrtion [FNI32] Wbile such mortgagees will renaia vulnerable to
ftfure defaults gaining priority over then, those defaults will Lopofirlly take some tisre to rise to a tevel where aso-
ciatioa forecloswe would become worlhwhile. Indecd, at least where generali?A economic conditions are not se-
rterc' lhe first rnorlgagee caa oftan pcrsuade the unit onaer to.cure its assessment default and kcep its arsessrnents
ouneril in the firture- [FN133J In weaker economies, however, ttre lender may decide to re*ain fron paying assess-

('
\
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ment itelinqucncies until the lcnder obtains title to thc unit in foreclosure, after which palment is far morc likcly.

rFNr34l

III. STREAI{LINING INTERNAL ASSOCIATION FINAI'ICIAL MANACEMENT

The tien priority provisions of UCIOA arc integrally bound up with a serics of additional mcasures designed to

strcngthen associations financially, by rcgularizing a$ociation managcmcnt not only in the collcction of assoss-

**G but also in burlgpting and iecord kceping gcrrrally. In addition to their direct impacts on availability of the

UCIOA "supo priority'' for association licru, tlrcse prwisions aim to disciplinc and stteamline association managc-

ment to create finaocially sbonger, more decisitt-'lneaner, leanef'-associalions.

A. Reconltng the Assessment Lien

First, UCIOA provides that recording tbe CXC dcclaration itself corstitutes record nolice and perfection of thc

lien for assessments. fFNl35] ln many states, recording of a delinquency notice has bcen deemed necessary to per-

fect any lien for unpaid assessmetrts. IENIJi] But the burdcn of recording individnal delinquencies, unit by unit, can

be ovenrhelming ind unaecessary for associatioos, espccially wtren their management consisb of amateurs. Attor-

neys attenpting-perfection by recording delinqucocies *3E6 have variod in opinicr as to *lrether each successive

deiault on a givcn unit must be recorded, or whether rccording orrc dclinquency on a unit will perfect tre lien as lo

srbsequent dilinqgencies as to thc same unit. [FNl 37.| tn place of requiring recording of iadividual delinquencies,

UCIO| rcquires recording of only ttrc declaration fFNl3Sl and a fornalized a$sessment status rePoding systonl

FNf 39J UnOer UCIOet lungu"ge, the statutory lien is bawd on the asociation's existence aud not on its declara-

tion,s conlent. Thus, there is no requirement in UCXOA ahat the declaration contain a provision creating aa assess-

ment lien. [FN140'l

Desirablc though it may bc to reguire rccordation of only tbc doclaration, thc prcsent languagc without more

may lcavc a couununity association in somc shtcs ofr the list of partics rcceiving notice of any senior rnortgage

foriclosure against a ut it itr their CICs. Some $ate shhrtes confine their tist ofpartias to whom notice foreclosurc

must be p.ooia.a to boldcrs of interests "recorded suhequent to the [rnortgage od_deed of trust beiog foreclosed

and before recordation of 0re notice of salei [FNl4lJ Because Oe declaration was likely reconded before tt9d"-
tion of the mortgage or deed of trust being foieclosed upon" the associatioq might not be entitled to notice of fore-

closure ofsuch i mortgage or deed oftusl even though iS Les$-Prioritized Lieo would stad to be extinguished in

suoh a sale. Recoraing-dJlirquency notices couH cure this problen. Preferably, UCIOA slpuld be amended to clar-

ify that recordation oi thc'dcclaratioq *3!? eveo thorgh prcdating recordation of a first moitgage or deed of trust,

would entitlc the association to notice offoreclosurc in fresc cases'

B. Assessment Status Inquiries

As an cfficient substitute for recording scparate nottioes of delinqucncies agairst cach unit owing unpaid as-

sessmenb, UCTOA codifies eacli unit o't*is ibitity to obtain fiom Oe assochtion vcrification of the stahrs of any

'.paid assessments chargcd against the unit. tFNl42l Within en busioess days after receiving the owne/s writien

,.qo.*t, the association il obfigated to provide 
-a 

recoilable asscssflrent starus certificate binding on thb association;

th; boaJd and all unit o*o"o t the CIC. The staternert can tlrn be presented to other interestcd parties, such as a

mortgagee or polential bupr, Furthermore, il can be placed on tbc public record'

This provisiou for assessment sta16 reports codifies what bad become standard practice in oany communities

that had no statutc mandating provision oi sudr "estoppel statencats." As a precondition lo somc contemplaled

transactioos, buyers, lendos and title ins:rers rqularly iosist on proof that assessnr€Dt delinquencics do not €ncunT

ber the unit, In expresly obligating the association to rcryond to these requests,howevo, UCIOA increases the unit

ownet's leverage in seeking a rcsponse fiom a recalcitrant board Furher, ihe information conAined in tlle stratement

^b.tt
@ 2010 Thomson Reuters. M Claim ro Od& US Gov. Worts'

0408



27 WFIL353
27 WeteForest L, Rev. 353

Page l3

required by UCIOA is more precise urd dhble than a simple recordod notice of delinquency, which will o0en
point to a single default, without reveali.4g whether subsequent dcfaults have increased the size of the assessmenl
lien-

Nonetheless, the UCIOA proyision could be stren€thened !a several rwpects. Most inportantty, tho statute
should idcalty spccify the consequences ofan association's faiturc to respond to a request for an assessment stahrs
report Such a non'rcsponse is a particulaly houbling risk *,{th weakly rnanaged association boards unaware oftheir
obligations or ofhow precisely to frrtfill th€rn tFI'Il43l

- Arguabfy, the consequerrce ofa non-response and a late response should bc the equirralent ofa rcsponse that
tlpre are no assessment delinquencies'chargeable against the unil Thus, any detinguencies outstanding at the time of
an ururcrvered stabs report request would become wholly unenforceable, by ciilrer foreclosure oc personal action on
the as*sroent deit, tn this sarne strict spirit, late responees might be treated as no req)onse at all. A more moderate
approrch to the association's failure to tfunely respond could ttigger loss of the asociation's entire statutory lien
[FN|44J for assessmonts then oubunding, but without affccting the *388 association's ',r.<ecured claim againsl ttre
unit orvrrcr. ENl45l An even rnilder remedy wlrere no tirnely response is for$coming would er*ail merely loss of
supe-r priority for the unregorted assessmenls then outstanding; the uruqported delinquercies would remain secured
by the association's l.ess-Prioritized Uen tFNl46l Of coung if delinquencies continuc to rnount, the new detin-
quencies would becorne part of a renewable l'FNl47l Prioritized Lien and the eadier los priority would be nultified.
Inselecting Aom these potentl'al sanctioru, the goal should be not only to motimte a response once a request is re-
ceive4 but also to urcourage 0re association more generally to underake rnanageneot proctices necessary to enable
pfompt rcsporlses to all requesls.

An idcal assessmeot shtus report shrute should also ctariS who can receive assessrnent inquiries for the asso-
ciation l4rith infoftnal association organizations and changing citizen leaderstip, the inquiring unit owner could well
encounler the objection ofhaving asked the wong party. Colorado addresses this problem by requirirg lhat the in-
quiry be addressed to the association's registercd agent [FN148l Associations uray wish to appoint rheir marage-
ment company, if any, or their atorney as da appropriate agent Designation of an association officer runs a far
greater risk that the *389 individual desigree will changc without all mernbers of the comnunity realizing the
change has occuned.

Fiaally, the statute could also speci$ how ioquiries or respot$es under this section can be later proverl.when
one of tlp parties disagrees over vdro did what urhen Thus, Cotordo's provision specifhs use of "certificd mail,
f_rst class poshge prepaid, retum receipt requested," FNI149] for these inquirics 4nd rcsponses! so tlat proof of ei-
ther |he request or the reslpnse witt be rcadily availabte.

C- Budgeting

To focus the association's intcrnal financialplaruring, UCIOA also requires annual association budgcting once
the Fust asmciation assessment lras been rnade. IENlj0l Availability to the asociation of the prioritized Lien also
dep.nds on adoption ofsuch an annual hrdge( $ecause tlo assessoenb used tc measure rfie six-nontb super p.rior-
ity rusl be based on such a budget. IFNI5U Once the association board adopls a prqlosed budget, UCIOA requires
notice to the community of the budget pr6posal and of an opportunity to rn€et and review the proposal tFNl52]
Howerrcr, regardless of actual atlendance at the announced budget meeting, ttc budget is considered autosutically
accq:ted tDless a majorify of all homeownen, or any larger percentage gecified in fre declaration, objects. If $e
budget is rejected, the prodous budgct il effect for the association continues until a new proposal successfully sur-
vives this process.

the UCIOA budget provision draws fire &om some cofiununity association officers ar generally too burden'
sotne, and as opellng the floodgates to paralyzing dissent on budget issues which must be eFrciently resolved,

@ 2010 ThomsolReuters, No ClNim to Orig. US Gou'Wodcs.
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However, tho UCIOA procedure strikes a renartably good balance botween insisting on methodicel financial plan-

ning by assooiatioos ENl,LlJ ard allowing boards leeway to govern wiilrout fruitles disruplion by unrepresentativg

disgruntted residerrts. IFN I 541

IV. PROPHETS OF DOOM FEARS OF TfIE .sI./PER PRIORTTT" I,IEI.I

In the variors jurisdictious wbich harre considercd UClOA,'bpposition to tho legislation has focused prirnarily

on the osuper priority" lien for associations colleoting defaulted assessmenls. In addition to lender interests, opposi-

tion has come Aom seveol other constituencies wiose positions on the "super priorit/' lien have vried &om state

to statc. tFNl55]*390 Tbough the argunrents over UCXOA's "super priority" lie,n varied from state to statg certain

themes emerged-often focusing on fears that the new "sr4er priority'' lien would foul up existing real estate, lend-

ing or inswance markets. Sevcral such prophccies ofdoom are recouoted and addrcssed below.

A. Ma*etability of CIC Mortgages on Seconihry llarket

A,tnong the argutnents often made against adoption of the "super priorit/' lien is that this priorig would imPair

sale of mortgages on the secondary marlcet because of govemment requirements tbat such mortgages bc first liens'

iENlSl This, in tum, would dry up mortgago firnds to CIC unit owners in states imposiag the "super prioritf lien
for assessmenls, interfering with sales of CIC propcrlies. Hourver, tbe same Fannic Mac and Freddic Mac regula-

tions which rcquire lenders to rcceive first liens axprcssty coutemplate acquisition of mortgages subject to the uni-
form acls'six month assessrnent lien priority on the same basis as fint liens on other residential property- tFNl!?l
Lenders'and devetopcrs attorneys ia states *391 wherc the uniform aots' "super prioritf lien is in effect report that

these provisions havi in no way discouraged secondary prrchase or sale of CIC mortgages subject to such priority.

lFNl58l

B - Esctows ol AssesJrn enr.t

Anadditional argurnent against the "super priority'' lien bas been that lenders facing a loss of priority would

demand tf,at each new homebuycr esffow six months assessrncnls to protect lendcrs against the risk of having to p-ay

defaulted assessments. Since developers may be unit ovners well inlo the life of a CIC, during wtich time the allo-

cation of osessmsnt rcsponsibility may not discrirninate in favoi of the developer, the aggregate of ass€ssmert es-

crows faced by dewlopers ovming multiple units could become quite substantial. fFl159l By this vie% s?ch an

escrow rcqrrirement would inappropriately increase dwetopment costs and home purchase co6ts to potential buyers

already coping with high howing costs and, more recently, a troubled economy.

The drafters of the "super priority'' lien shared this concern aod fully expected Sat first rnortpgees would re-

guire tbat unit orvners establisb esorows in lhe amount of tbe Prioritized Lien. fFNl60l The expectatbn of *392

€$crorp rcquirements was one basis for limiting thc Prioritized Licn to equal no more lhan six months assessments.

IFN t6ll tlowever, some experiencc with Bre superpriority lien srggests that lendcrs may not ordirarilyimpose any

esaowrequirernentonClCunitpurchasers" IENl62-l 
: .,

Even if escrows were routincly roquired, trey uould bc forcirg homeowners to pay costs which are, in any case,

legitimab costs of CIC bomeownenhip. UCIOAb corrccl prcmise is that these very rcal comnrc,n costs rnust be rec-

ofrizeA rnd borne by those who benifit from the maintenance and olher services and th,e facilities gencrating.the

cists- Wittr maintenance needs rising as the first large CIC ge,neration ages, EN163J we can no longer caslally view

comrnunity associations as a conrreuient plaoe b transfer unwanted local gowrnmenlal rcsponsibilities ENl4tl
without also enabling associations to raise thc firnds necessary to mect thosc infrastsuchre responsibilities, Th. "tY-
per priorf' liel sho=da itself help assessnent c,oU€ctiotre If that boost is accompanied by the escrowing of a mod-

lst amouaf of assessments per unit, the escrowirg slroutd further help assure that CIC homeovt'ners each pay their

fair shara Furrhermore, it would limit the rist bccd by dre most reliable bonebuyss tlra! due to otherst defaults in

o
r)
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the samc cornrnunity, their own assessrnents may skyrocket while their home valucs plumrnet. [F]I165] This low-
aed risk, in turn, should help CIC properties to hold iheir value.

C. fitle Insurance C.average

fillc insurers have expressed fears of new claims against frern under the UCIOA assessment lien priority. Ore
argumont is lhat thc struchre of thc "super priorit/' lien would place title insurers in the positon of insuring against

. an unforeseen firture eveng the Prioritized Lien fireled by a defrult subsequent to issuance of tlre titlc policy.
IFNI 56] Such pota.tial liability seems very far fetched nnder UCIOA and the standard language of the vast rnajority
oftitle policics.

*393 UCIOA clearly provides that, although filing of the declaratioo is prerequisite to the statutory assessment
lieo's exbtencc, the lien itself dates not from filing of the declaration but only "frorn the time the assessment or fine
becomes due." [FNl6?] Given lhis languagc, a subscquently arising lieq triggaed only upon a default subsequent to
issuance of tbe tide policS 'nould clearly be within the American tand Title Associatioo standard owner's and
Iender's form Exclusions fiom Coverage. Absent any contrary endorsement to the standard policy, these exclusions
from covenge include "liens, [etc.] atlaching or created subsequent to Date ofPoticy (except [mechanics liens for
labor or rnaterials furnished before policy issuancel)." [ENL6gl

In coodominium and planned unit development title policies, 0rere is offeo added an endorsement which pro-
vides ttlc uoit owner various assurarcesi about the legality of the condominiurn's or PUD's doarmentatiorq existence
and operation under applicable lav. [FNI69J These standard endorsements have also traditionally provided cover-
age against priority of assessment liens over mongage liens- Thus, lhe traditional condominium eodorsement
(ALTA Fona 4) adds coverage: "against loss or damage by reason of . . . [t]he priority of any lien for cbarges and
assessncnts provided for in the condominium statutes and condominium documents over the lien of any insurcd
mortgago identifted in Schedule d" l-FNl7OJ The kaditional PIJD endorsernent (ALTA Form 5) adds coverage:
*agairrst loss or damage by reason of. . . [t]he priority of any lien for charges and assessments in favor of any asso-
ciation of homeowners wbich are provided for in any document rcfcned to in Schedule B over the lien of any in-
sured uortgagc idcntificd in Schedule A-" [FNt?ll

Read literalll these traditionally strrdard endorsements IFNIT2J could conceivably be trtcn to insure against
the supet priority of a statutory assessment lien even though tbe tien arises subsequent to issuance of the title policy
as a result of a later ddault Ater all" UCIOA's super priority 1394 is accorded literally to "a lien for cbarges and
assqssmstts'' and is priority over a mortgage whidr will be,listed in Schedule B. However, such a literal reading of
this endorsement flies in the face of tbe firndamental nature of title insurance which-unlike casualty, health, fire,
and otter types of insurance-J'insure[s] against past risks and excludes firom coverage] ftture risb," fEIl ?3]

To clarify fiis important litditation on coverage against assessment lieu priority, ihe sandard ALTA endorse-
ments should be refned. Gurdon Buckfias proposed ttrat the relevantparagraph ofForrr 4 (and presunublyForm 5)
be altercd !r limit coverage supplied by the endorsement to: "The priorig of any Cornmon Expense assessmeDt$,
including special assessments, due against lhe Unil identified in Schedule A and unpaid as of the date oftbe policy."
fFNlT4l This endorsement would kave the insurer responsible only for defaulted assessments from before isuance
of the iide policy. To obtain in6nnation about such past delinquencieg the iraurer need only obtain the biding
assesstrcent status statement required under UCIOA. [FN175l Ingiries into assesment stah$ have long been stan-
dard procedure for many title insruen, but rvithout any statntory provision to back up tlre request with the force of
law. Under tte current ALTA policy, with a properly tailored CIC e$dorsement, title insurance coverage will not
exterd to a lien arising only upon a later default. If a title cornpa$y wished to provide such coverage, it could of
course elect to do so in its own business judgement, either as a special sewice to a good client or for an additional
fte- IFl.fI?61

@2010ThomsonRcuters. No Claim to Orig US Gov. Works.
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CONCLUSION

Thc T CIOA "stper priorit/' lien for asscsmentS is a fundamcnally sound raslonse to the difficultiss coltutru-

nity associations luvicxperieqced in collecting lhe assessmeob which ernble performancc ofassociatbn responsi'

bili,fies. Mth these associatioru providing rnorc and more critical prcviously public services in our society, and

housing some 15% of our population, prcserving tlc lifeline of assessment dollars is a ma[er of urgent necessity.

The UCIOA lien promises to at least subslantiatly r'mprovc thc financial sniagth of arsociatiom whrle leaving other

sepured lendcrs reasonably well proto,ted and unit oumers rctatively unburdencd by extra payrnents bcyond those

prcviorsty.rcquired UCIOA accomplishcd this result by careftlly compromising intercsts represented by associa-

lions with those of lenders and unit owners, pmviding a six-month essessment priority rather &an the much larger

priorities stggested by some advocqtes, or by strict adhcrcnce to analogies to public govq[ment *395 or private

lenders with mortgages securiog obligatory funre advances.

The UCIOA liar grovisiols can make our sometimes enfeebled couununity sssooiations "meancr" in the sense

of powa to bc reckoned with by other foroclosure claimanls The srpporting financial managenenl provisions can

also make them "leaner" by requiring lhat as.sociation budgeting, responsirrencss to ingiries, and documentation

duties boome more focused and streamtined. Thesc sections of UCIOA create some technical issnes vhich fifther
drafting can resolve- Nonethcless, thcse fnancial managensnt reforms support ihe lien provisionq and UCIOA

wisely makes thcm dependent on each olher.

As good as the UCIOA "srper priorit/ licn is tom a policy pcrspcctive, tlre Uniform Act version is riddled

with techaical problems which wilt hinder its functionirg. For examplq why shorld thc lien provisions focus so

exclgsively ouioreclosuic rights at a titne u/hen our society is beginning lo hrrn-away from litigation toward less

adversariai resolution of condict? Why not cornt the six month priority from a date otlrer than.commencement of
foreclosqre? Even if foreclosure m$st remsi$ the foars, why phrase the statute to wen possibly suggest that the only

foreclosure which creates the super priority is judicial foreclosrc by ihc asociation?

More difficult guestiorN are posed by UCIOA's applicability rules as applied lo the UCIOA lien. With many

association declaradlns containing express subordination ofasociation liens to fint mortgages, associatio_ns-in exis-

teoce before enactment of UCIOA could arguably losc pcrtaps UCIOA's shongcst b€ocfit, which even UCIOA ir
setf first puryorb to givc to existing 

"ssociationi 
(by expressly listing section 3-116 as applicable to Preexisting

communiiieifttZnJ before arguably taking it away later in the same sentenoe wilh its unwitlingness to "invali-

datd' pmvisions of exising declarations.

The loint Editorisl Board of tlre Americalr Bar Association and the Uniforn [:u,s Conference is cunently con-

sidering adjustrnents to the Unifonn Multiple Ownenhip Acts. With due rellectioq careful tinkering, and the great

imaginition wbjch has characterized thcir past *th * can hope for the trandormation of a very good remedial

istorration to a trulyexcellent one.

tFNaU. Copyrie$ 1992 by lames L Winohr. . ,
r

ENaall, Professor of law;,University of Denwr College of law, LLB., A.8., Univenity of iennsylvania' Grrdon

Suck-Iialia Kirch, Iim Suichartz, and Dale Whitman were particularly helpful with comrnents on earlier dra8s of

this articlc. This research also benefitted from the gererous coruncots of Mike Clonrdus, Waync Hyatt, Lynn }or-

daq Jerry Orten, and Gary Tobey. Valuable rescarch assistance was provided by Raody Evans, Blake Thompson,

andFlorian Kogehick

tFNl l. uNIr. CoNDoMINIUM ACT, 7 U.L.A. 421 0930) [hcreinafter ucA]. Thc original aot was adopted bv the

Uniform laws Conference io 1977,
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IFN2]. UNIF. PLAI'{NED COMMUNIfY ACT, ?B U,LA. 8 (t 980).

[FN3]. MODEL REAL ESTATECOOPEMTI\|E ACT, ?B U.L,A, t2 (Supp. t99 t),

IFN41. A promioent comrnunity associations attomey and au&or, Wayne llyatt, rccently broke rarks with the many
associaubn sttome)rs supporting UCTOA and grestiorad UCIOA's premise that all ttuee ownenhip forms are so
essentially similar u to be properly subject h one integraled body of legislation.t{e asserts that UCIOA

does not mesh well with a large planned community built orcr a period of yean rcquiriag considcrabte
developmental flexibility to meet changed circumstances and time.s. The legal reguiremenb applicable to the
creation of a condominium which usually comprises a single building with a shated intastnrcture simply do
oot apply in most cases when dealing with . . . a masterplanned comurunity of potentially hundreds or thou-
saadsofacres..,.

Letter from Wayne S. Hyatt, Bq., to Cary S. Griffrn, Esg., (De,..23,l99l) (on file with author). Hptt conctudes,
howerrer, that UCIOA could be effective if npdified to provide additional dcvelopmentat flexibility. Ilyatfs con-
cerns with UCIOA do not extend to the assessment lien provisions, which are drawn frorn the UCA a statute he has
supported-.ld

tFN{. Logal ownership of units and common areas, as distinguished fiom beneficial ownership, varies among con-
dorniniums, planned communities and cooperatives- In the condominium foffL each unit is owned oulright by an
owner vho, by definition of the condoninium, must also bold an undivided oumership ioterest in the common are:s.
ln cooperativcs, the cooperative corporation (i.e., per $ l-103(10), tlre "association" under UCIOA) qryically orvns
both common areas and individual units, which are leased to residents wlrc, in turn, own the corporation. A plamed
community is defined in UCIOA as a residual form, being any commoo interest cotnmunity othec ttan a condomin-
ium or cooperative. UNIF. COMMONINTERFST OWNERSHIP ACT $ l-103Q3), ? U.LA. at242 (l982lfure-
inafter UCIOAI. Most planned conmunities ate derreloped under tlre zoniry and subdivjsion clasification "planned
unit development, with conmon area ovnenhip usually held by cornrnunity association in hrn ou'ned by the unit
own€trs." PREFATORY NOTE, UNIf. COMMON INTERESTOWNERSEIF ACf 5, ? U.L.A. 23t,231 (t982).
Another tlge of planned comrnunity correred by UCIOA, though rrot addrrssed in ib commentary, is the "reciprocal
easement" fonn, where the entire community is divided into prirately oMled lots subject to mutual reciprocal ease-
ments benefitting the individual lots. This form is more often used in commercial contexts, though it atso appears in
some high rise phnned communities and in communities where private roads cross indivirfual tots to reach tle inte-
rior lots and the highway.

[FN6]. Compare UCIOA $ l-103(?), which defmes "common inlerest comrflrnity'' as "real cstate v,ith respcct to
rrrrhich a person, by virtue ofhis oraership of a unit, is obligated to pay for real estate taxes, insurance premiums,
maintenance or improvement of otlrer real estate described in a deelaration' (rcIOA $ l-103(?), 7 U.LA- at 240
(1985). Comrnon interest communities are those governed by UCIOA" UCIOA E0 l-201 , l-204,7 U.L.A. at 266
(1982).

rFNA. COMMUNITY ASSOCIATIONS INSTITUTE FACIBOOIq 7-9 (1988) [hereinafter CAI FACTBOOK],
(estimating 29,640,000 CIC resideots some fouryears ago, which CAl.corsidered to & l2.l% of poputation).
Higher estimates exist, Sea Mike Bowler & Eran M cKenaE Invisihle Ktngdow, S CAL. I-AW. Dec. 1985, at 55. A
1987 Califomia study'e$irnales there uere then between 13,000 and 16,0{D ownerd 'ssociations in that state alone.
S. BARTON AND C. SILVERMAN, COMMON INTEREST IIOMEOWNERS' ASSOCIATIONS MANAGE-
MENT STUDY: REPORT TO TIIE CALfFORNIA DEPT. OF REAI ESTATE 2 (Lg9?}[trereinafter BARTON &
SIL\IERMAN CAIIFORNTA STUDY]. For er(te$ive rcvie'rv of the emergence ofresbictive promissory servitudes
as a judiciaf ly favored legal rlevice, see geneally James L, Winohr, Ifte Mixed Blestings of PronissoLr Sewitudes:
Toward Optimizint Economic Utilitv. Individrgl Libertv and Petonol ldEttitv. 1989WlS.LRF.\. | (.l989llhete-
inafta Winolorr, Afired Blessingsl.

fFN9l. SeeApartnent/ConilominitanMarket,2lNAifT,REALEST. INVESTO& 53, 60 (1986).

L-
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[FN9l. CAI estimates oew common interest associations ue being crcrted st the rae of approximately 4,000'5p0Q

per year. In each of thc 50 largest metropolitan ueas th.toughout lhe U.S., well over 50% of all new housing has for

sevenaf ycars nou, been in CIC housing. CAI FACTBOOK. sryrra rpte 7, at bside front cover. Estimates exist for

tre grovtb of CICs nationally.8u, zg., Eowe, Catifoniob Homqwn* Vars, S.F. CHRON., July 3' 1989, rt Gl;
llorreovncrs' Association Task Force Report to Montgornery County Counci[ Rockvillc, Maryland (1989) at 12

(conctuding that "virarally all srbdivisioru of 50 units or npre are being.dwelqped * corunon interest communitics

and . . . io the near futurc the vast majority of our citizens will lirre uider these quasi governments'); Stephen E.

Bartoo & Carol I. Sitveroaq The P;lificat Life of Madatory Homeownrs' Associations, tt RESIDENTIAL
COMMIJNITY ASSOCIATIONS: PRIVATE GOVERNMENTS IN TIIEINIERGO\IERNMENTAL SYSTEM?

31, 34 (IJ.S. Advisory Commission on Intergovernmcntal Relations, 1989) (noting servitude regimes account &r
over 90% of all new horuing in San Iosg Califomia).

IFN I OJ- New lersey St6e League of Municipalities v. New lerscy, No. Bt R-L-?9040 (Nov' 5, 1990) (recognizing

such serviccs as essentially public services, for which CIC residents are in effect doSle taxed, but bolding New

Je;sey sbtute mandating reimbursoment unconstitutional for failing to cqually potect tcnant victims of similar dou-

ble taxation).

rFNf 11. See, e.g., DOWDEN, COMMUMry ASSOCTATIONS: A GUIDE FOR PT BLIC OFFICIAIS, 7-13

(tSSOt Robcrt H. Nelson, Ifte Priwtizatbn of Local Gwernment: From Ttning to RCAI, tn RESIDENTIAL
COMMIjNITY ASSOCTATIONS: PRTVATE GOVERNMENTS IN II{E INTER@VERNMENTAL SYSTEM?

9, 18, 45,4? (U.S. Advisory Commission on Intergovernmenhl Relations, 1989); Brentwood Subdivision Road

Ass'n- Irn. v. Cooper.46t N.W@;61 Op.Cai:AttyGc&-4-66n9?&; Kenney, Dtc-
tators ofTarte, EASTSIDE WEEK, Ocbber2, l99l (Seatde).

IFNl2l. Although most associations, in a recent California study, beliewd thcir resenes wcre adequate to avoid

tqge sp€ciat assissments, a third of them had no completed study of tlreir reserve needs on which to base iheir opti-

miirr. bm.fON & SILVERMAN CALIFORNIA STUDY, srpra nob ?, at2l.To similar effect, sae alro STEVEN

A. WILLIAT\4SON AI.ID RONALD l. ADAMS, DISPUTE RESOLUTION IN CONDOMINIUMS: AN EX'
PLORATORY STT'DY OF CONDOMINIUM O1I'NERS TN TI{.E STAIE OF FI'RIDA 58 (1987) [hCTCiNAftCT

WII r IAN4SON & ADAMS FLORIDA ST[tDYl (reporting only wo$irds of association officers questioned as

being arvare of any trnancial reserves maintained by lhe boarQ. Suggestirg a possiblc lack of adequate rescrve$'

307iof atl associations ia the California study bad called for speciat asessments wilhin lhe past two years- BAR'
TON & SILVERMAN CALIFORNIA STUDY, su[,ro note7, at20. About two-thirds of residents in the Ftorida

sfudy had already paid at least one special asscssnent in atr averagc of about four and a balf years of oumersbip'

UdffaUSOtt a-AoaUS nOnrOn Snroy, at 52, tablc 30. In California, oly 28% of the associations whose

reE onses included reserve frgures reported reserves at least equaling tl:r-7lo/o ofannual expenses recoruncndedty

sorir" io6"ttty experts. SARTON & SILVERMAI.I CALIFORMA STttDY, supra rcE 1, aa 20' Compare CQM-

MT'NITY EJSO.TATTONS INSTITTITE RESEARCH FOTJNDATION, RESERVETO PRESERVE (1984) IhCTE-

inafer RESERVE TO PRESERVEI (decliaing to set fortr any general nunerical guidelines, ad suggesting that

each association's ideal rcscrves arnount nould vary with, e.g., tle remaining usefirl life of major cornrnon assets,

iheir replacement coits, cach associationts sizc, ctrc.)'

Fron a reseives survey of CAI meinber associations, RESERVE TO PRESERVE also rqporb that 4% of sur-

veyed associations lacked any resenrcs, with an additional 4%having adrdedlothing to lheir reserves in the immedi
ately prior year, These f.gures reprcsented improvanents from five years earlia. Tbc r€port lrises the average re-

sponaing associations as having ioth increased median rescrvcs per usociation by 40o/o, and doubling reseryes Per

onitUeti"en 19?9 and 1982. RESERVE TO PRESERVE, at 29. Figurcs for rccent condominium conrrcrsions of
older buildings were particularly hmbling. Also, dre report charactcrizes as a "serior financial management defi-

ciarcl?' t*lewer thao a third of al responding acsocialions report baving any mittco inveohnent policy. Fur&er,

onlyl3oAof voluntcerself-rnanagedassocirtionsbavesuohapolicy, Id.rt2g.Ttp524assooiationsrespondingto
this surwy are likcly unusually iaive in scekiag training and in rnnaging ilrc associations, so firat tbesc results

@ 2010 ThomsonReuters. No Clairn to Orig US Gov. Works.
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rnight undentatc reserves inadequacies in 1982. Arguably, ralervcs inadequacies will have become worse during the
recessionary years since BISERVE TO PRESERVE was published. For additional recent expression of conc€rn
reganling adequacy of association reserves generally, see also ilCrl Charaaerisfics and [ssues. rrr RESIDENTIAI
COMMUMTY ASSOCTATIONS: PPJVATE GOVERNMENTS IN TI|E bIEROOVERNMENTAL SYSTEM?
9-18 (U.S. Advirory Conrnission on lntergovernrnenml Relations, 1989).

[FN13'1. While some association leaders arc sophisticated aad dedicated volunteerg or rel] upon well quolified rnan-
agemcnt companics, other boar& ue led by amateun il-cquipped to provide tlr necessary financial management.
The Sanon & Sihemran Califomia Management Snrdy porinys many board members as'hot thoroughly knowl-
edgeable about their own asociations," and "mistaken as to the contents of their asociation docuraents." BARTON
& SILVERMAN CALIFORNIA STUDY, supra aote 7, at 12. Barton and Silverman give examples of a board
oemter mishkenly believing a controversial cityparking rule lo bc an asociation-administered nrle and an associa-
tion corunittee chakman vnaware of tlre onrnitteeb task Id. See also WILLIAMSON & ADAMS FLORIDA
STIIDY, spld note 12, at 68 (reporting 61.7% of rcqponding condominium residents either'strongly agrceing" or
"agreeing" that "[m]ost condominium ofhcers lack the technical baining to be effective managers'). ,See alsa CARL
NORCROSS, TOWNHOUSES & CONDOMINUMS: RESIDENTS' LIKES AND DISLIKES 80-85 (Urban tand
Irutitute, l9?3) [[ffhcreinafter NORCROSS]; Uriel Reichmaq Residential Prlrnte Governments: An Introductory
Suruey, 43 U. CHI. L REV. 253,290 (1976-1977) ftereinaftr Resrde ntial Private Governmentsf (noting resident
dissatisfaaion with failure ofderrelopers to train association boards).

lFNl4l. ^lae also BARTON & SILVERMAN CALIFORNTA STt Dy, stipra note7 , at22-

rFNf 5j. ,See, ag.,ARlZ. REV. STAT. AllN. $ -33-1256 ( 1989); CAL. CIv. CODE { 136? (Deering 1990h FL,A-
STAT. ch. 718.1lti O989): 64. CODF ANN. S 44-3-l0o (Micbie 1989) (rcquiring some perfcction tur the associa-
tion lien to be valid); HAw REv. STAT. 0 5l4A-90 (1990); tR-s. 55-1518 (1988); MICIIJoMP. IAWS_S
559-208 (1990);N.Y. REALPROP. LAW 0 339.2 (McKinnev 1989); OHIO REV. CODE ANITI. [ 53a[8 (Ander-
son 1988); OR. FJV. STAT. $ 94.709 (i989); vA. CODE ANN. $ 5''516 (Michie t990); WIS. STAT. 6 ?03.16
(1987-EE).

[F]if6l. Assu4ing no applicablc provisions in either CIC declarations or state CIC statutes modi$ the result, the
associalionjs lien for assessments would normally take priority over interests recorded subsequently to the CIC dec-
laration under the cornmon larv and the state recording acts. Ses, e.g.,Mendrop v. Hafte[. 103 So. 2d 418- 424 (MisS,
1958I Prudentid Ins. Co. v.'lyefzel- 248 N.W. 791. ?93 (Wis. 1933). This mnclusion foeses on the recorded dec-
laration as having created lhe associalion's assessment lien at an carlier date than mortgages against individual units.

[FNl7J. For convenienw, discussion of issues in this article potentially relating to both mofgages and deeds of trust
will be discussed in terms of mortgages alone, with the understanding that the sarne substaotive points made about
mortgages are equally applicable to deeds of trust. For an overview of similarities and differences betu,een deeds of
flrut and modgages, see, e.g., GRANT S. NELSON AND DAIE A WHITMAN, REAL ESTATE FINAIICE
LAW, $ 1.5 Qdd,1985) [hereinafterNElSON &WIIIIMAIq.

[FI{l 81. Stalures still following $ 23(a) of the Fedcral Ilousing Adminisration Form # 3285: Model Statute for
Creation of Apartment Ownerstrip (FHA Model Act) (repriotcd with comrnenhry in NORMAN PENMY, NCH-
ARD BROUDE, ROCER CUNNINCIIAM, L.AND FINAIICING; CASES & MATERLAIS, 58G592 (3d Ed. 1984)

[[[hereinafter PENNEY]) povide tlat lhe association lien is subordinate to any "first mortgage of record.' ,9eq
e.g.,VA. GODE $ 55-79.85 (lv{ichic 1990) (limiting subordination to frst mortgages of hstitutional tenders). See
generaIIyNELSON & WHiTMAN, supva tnta 1?, $ 13.5 al 965. Some other slatutes place slJ mortgages abead of
the association assesment lien. Jee. e,g.,UTAU CoDE ANN. $ 5?-8-20J1990); Braskdao&-of St. Louis. 533
S.W.2d 223 (Mo. Ct. Apg l9?5). For a state statute subordinating association assessment lieos to all mortgages re-
corded Hore a given asessmen! ses W (West 1970).

(
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{FNl9J. Having been drawa up by developers with an ep toward asuring thc future availability of financing, most

declarations atter the common ladrecording act priority by subordinating thc assessmeot lien to.fust mortgages on

individual unib, and sometimes to all unit mortgages, Some declarotions do so byproviding that the assessment lien

and its priority boh datc from aa assessrncnfs due date or from notice of an asessment default ,lee, e.g.,$i-fgg[
?ed. Bant for Sav. v. Wesby.50l N.E2d ?07. ?tl-12 0ll. Apo. Ct. 1986), apleal denie4!fitlEzd-?&-EL
t98?). Other declantions simply state the corrclusion that asociaiion assesiment liens are stbordinate to first mqrt-
gages, so that the timing and recoidation of the competing interests is not prerequisite to the priority result. .See,

ag.,Darnen Sav- & I.oan Ass'n v. Jobnson.467 N.E.2d t 139 (Il[ 1984) (construing such a dcclaration). See gener-

a/ly ROBERT NATELSON, LA$/ OI PROPERTY OWNERS dSSOCIATIONS $$ 6.3.2, 6.3.3 (1989) [bereinafter

.NATEIJOI.q.

tFN2ol. See BAXIER DttNAwAY, TIIE LAw OF DISTRESSED REAL ESTATE 13-12 (198?); ALLAN A)(-
ELROD, CURTIS BERGER & QUENTIN IOHNSTONE, LAI.ID TRANSFER AIID FINANCE: CASES AIID
MATERIAIJ 267, 269 (3d ed. 1986).

[FN2 I l. Ile foreclosure ofa lendcr's senior lian usually wipes out the associatioo's assessment licn. The lcnder who

typically purchases at lhe satc will have no resporsibility for my assessments which accrued prior to forcclosure.

See, er.gFirst Fed. Sav. Bank of Georeia v. Easlewood Court Condominium Ass'n-,36? S.E.2d 876. 880 (Ga. 1988).

For a discussion of the lender who tlpically purchases at the sale, *e infta notc 29 and accompanying text. Assess'

ments coming due during lhe forectosure are uolikely to be collected Eosr eithcr the owner or lender, perhaps until
the new unit owner receives the sheriffs deed at ihe close of any stahrtory redemption period, &eNet@ots-eo[dg
.miniurn Ass'n v. Talman Home Fed. Sav. & Inan Ass'n. 545 N.E2d 136 flI. App. Ct. 1988), aW. denied5$9

N-E 2d 558 fllL 1990). Astonishingly, recent authority is divided on qfbether a purchaser st19 does not expressly

assumc the assessmcnt obtigation-suchas a foreclosure sale purchascr-becones liable for assessments by virue of
its ownership, as with covenants running with the land generally. Cozparachateaux Condominiutns v. Daniels. 754

P -2d 4?5. 427 rColo. CL Aoo. 1988) (purchaser on constnrctive notice becornes liable) wrllCeatury-ParklOndornie
ium Assh v. Norwest Bank Bismart N.A.- 420 N.W.2d 349 0.ID. 1988'l (ro assumption by foreclosure sale pur-

chaser, no liability).

fFM2l. ,See Kleine, Interdgatg, Condominhm Task Force, I SYMPOSIUM ON UNIFORM MULTIPLE OWN-
ERSHIP ACTS l0-l I (Cornmunity ess'ns Inst Research Found., Ioint Editorial Bd. for Reat Property Acts of the

ArnBarAss'n&UniformlawsConference, l99l)[hereinaftcrMULITPLEO'TilNERSHIPACTSSYMPOSIUM]
(noting Federat Housing Audrority's zupport for condomioium financing bcginning in 196l; Vetcrans Adniaistra-
tion's support for PIJDs beginniog in 1968, ad for condominiums in 1974; Fedcral National Mortgage Associationls

(FNMA) and tbe Federat Home [,oaa Mortgage Corporation (Freddie Mac) srpport for PUDs and condominium

fioancing markets begioning arurnd 1975).

[FN23l. see Zinman, condominiw Investments aN! the Iniitulional Leiler-A ReWev Sympoiun on the Law of
Condottiniums,4S ST. IOHNS L. REV. ?19, 754 (1974) (commenting on o(traburrdenmortgagees face when they

acquire unils in foreclosure and find tbemsclves now bound as oulrers by assessments lhat have become excessive)'

See also IiELSON & WHITMAN, sapro oota I 7, at 965.

fFN24l. Hcnry L Judy and Robert A. Winie, Unitom Cowlominittn Act: Selded Key Is*es, 13 REAL PROP.

PROB: & TR. J. 437, 481 (1978) fhcrchafter ludy and Wittie]. .lee otro John W Walbran, Condominium: Its Eco'
nonic .Functions, 30 MO. L. REV. 5?1, 554-55 (1965); Phillip J. Gregcy, Ihe Ctlifunia Condominiwr Bill, 14

HASTINGS L.J. 189, 204 (1963). Sse also,Inwood N Homeowners'Assh v. Hanis. 736 S.W.2d 632. 635 fTex-

198fl.

IFN25J.JudyandWittie, st4trarrlte}1,at482(arguingthatdiqproportionateburdcningofadecreasingbaseofsol-

v
.(

(
t.-,
v
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vent o$oers itself threatens ability of those owncrs b rneet higlrer assessment bills, leading to increasing foreclo-
sures).

trN261. /d. See, e.g- I{ouse o/Carls: Ilte Rise and Fall of Denver's llousing Mdczt; Remvery To Be SIow Pain-
/rl, ROCKY MTN. NEWS, Nov. 12, 1989, at 22-21. Among the spillover cons€quences from the clcle of rising
assessmcnts and rising assessment defautts is the iapact on public govemnents who bave increasingly shifted tlreir
haditionally public govemmental responsibilities to the community associatioos. Iudy and Wittie, lapra note24, at
483,

FN2A. SeeCl,l FACTBOOK, srpra rnte7, at 7, 9 (estimating that 500 community associations existed in t962,
20,000 io 1975, 55,000 in 1980 and 130,000 in 1988).

[ENZ!!I. See RESERVE TO PRESERVE, sapro note 12, at 30 (reporting in t982 that average association was scven
years old and already neediog to consume reservcs at rate ofa dollar spent for each two dollars set aside for reserves
in same year). Condominium conversion projets naere using reserves even earlier in their existences, pcrbaps fore-
shadowing difficulties as other common interest comrnunities age,

IFN29I. 
^SEC, 

ag., ROBERT LIFTON PRACIICAL REAL ESTATE: LEGAL, TAX AND BUSINESS STRATE-
GIES, 262, 263 (1979) [hereinafter LIFTON]; Mlliam C. Prather, I Realistic Approac] to Foreclosure, 14 BUS.
L W. t32, r3s (r958).

[FN3 o'1. See, e.g" MICHAEL MADISON AND ROBERI ZINMAN, MODERN REAL ESTATE FINANCING 985
(199 f ); IJFTON, sprc note 29, rt 257 .

[FN3 l l. See BMTER DUNAWAY,supronorcn,at $g ?.01, 7.02 (1987r.

[FN321.,See NATELSON,sapra note 19, at li 633;Judy and Wittie, $rpra noteZ4, at496.

[FN3 3I- Notable exceptions include cooperatives and some condominiums, wherc tlreir docurnentation requires as-
sociation pre-approval of unit purchasers. Such restraints or alietratiox of uni6 based on financial and sometjgre$
compatibility criteria are often upheld if the creating documentation of the cooperative orcondominium provide for
suc[ reskaints. Iee, eg.,Weisoat t. Pafu Ave. Cotp.. 160 N.E 2d 720. 723 (N.\ . 1959L For a review of authorities,
and a spirited argument hvoring the validity ofrestraints against the sale ofcondoninium and coo'perative units, see
VINC.ENT DI TORENZO, TgE l-Aw oF CONDOMINIUMS AND COOPERATMS, $ 6-t-30 (1990). Argu-
mcnts favoring such restraints, and the likelihood of tlre creating documenhtion containing such restraints, are
stxonger in the cooperative settinB where finarrial interdependence is often evert greater tlran in condominiurns due
to fre cooperative corporation's blanket mortgage, and uAere each resident owns a teaselrold rather than fee estate.
Jee NATELSON, srprc note 19,594-608.

Restraints on alienation of unit ownership are also more readily upteld when skuctured as a right of first re-
frsal. than as a flat prohibition. .9ee, e.g.,Aquarian Found.. Inc. v. Shatom Horse. Inc. 448 So. 2d I166..L!69 (Fla.
Dbt..€t APP. 1984); GARY A. POUAKOFF, TIIE IAW OF CONDOMINIUM OPERAIIONS $$ 4.74 tO .78, .
8 t,'-82 (1988). While the right offirst refusal better prot€cts the economic position ofthe resricted owner, exerois-
ing it can be prolibitively expensive for the a,sociation where alteftate buprs are not rcadily wailabLe- Aquarialt
Found. 

" 
448 So. 2d at L169. Howevcr, some cowts ue willfug to allow the association to screen a potential pur-

chaser before having to purchase (or provide anotherpurdraser) under a right ofrefiual.,See, ag.,Coquina Club-Ioe,
v. Mantz. 3{L So- 2d I 12. I I 5 Gla. Dist. Ct. App. 1971.

[FN34J. Judie aodWittie, supra note 24, at 496.

fFN35l. Id. at 494.

tl
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[FN36l,Id. at475-76.

fFlI3 ?1. This article's endorsernent of financially stonger cogirunity associations is not intended to endorse givitg

additional muscle to associations in thcir regulatory rcle of enforcing use restictions within ClCs. To the contrary,

this author has writteo exbnsivcly oo thc barmful cffrcts of aggressively eoforcing such CC&Rs (covenurts, condi'

tions, rad rcsfrictions) in community associations. See generdllyVnahtr, ytuq! filsssings, supra wtesl, at48-75.

For a discussion ofcomrnuoitv associations as unbridled and often abrsive 'shadow govemrnents," see IOEL GAR-

RIAU, EDGE CITY: LIFE oNTIIENEW FRONTIER 18t208 (1991).

In rddition to strengthening associations'finaacial management, UCIOA imposes on CICs lackiug architectural

review re$rictions a requiremint that associatioos approve all changes to lhe exbmal apPearance of any unil
UCIOAg 2-I 1l(2),7 U.L.A, at291 (1982\. Srchastatutoryimpositionof association'conholonindividualwtit
owners is bad public policy. Evcri where uchitecnrral review provisions arc expressed in CIC declarations' rnany

homebuyers purchase-units unaware of this limitatiou on their contol of lheir own homes. ,fee Winohr, Mi'red

Elessings, supra aote 1 , at 59 n 246.LJCIOAb provision would potentiatly add to the number of zurprised homebuy-

e.s even tht relatively small segrcnt of homebuyea who achnlly rcad declarations before buying into a common

interest corrmunity. Accordingly, the new Colorado Common lotues Ownership Ac{ omits this provision. Conr-

par@(b)(supp'1991).

fFlRSl, UCIOA 0 3-l t5, ? U.LA. at 525 (1982).

[FN391. NATELSO\ supra oote 19, at 238'39; Iudyand Wittie, tq]rdnotez4,at482.

F}[aol. UcloA $ 3-10)(aXll),7 U.L.A at 326 (1982).

fFN4rl. UCIOA $ 3-102 crnt. 5, ? U.L.A. at326 (1982).

[FN42'1. See the Colomdo Commonlnterest Ownership Act, which irpludes within the association'spowers rcovery
'iof reasonable attorneys fees aod otrer legal costs for collection of assessrnents and other actions to enforce the

poweroftlreassociation,regardlessofwheiherornotsuitwasinitiated.'CoL@lXk)
tf SSf). Mori generally, the Colorado Common Interest Ownuship Ad provides rfuhts to collection costs and attor-

o.p f"", ou.id by violation of UCIOA or applicable declaratiog bylaws, mles and regulations, wittr ry 1y1! 9-f
coilection costs and attonreys fees to thc prevailing party on each such claim. COIO. REV. STAT. $ 38-33.

qger1.

tFN43'1. Unlike fees, fines for violation of tbe declaration can be imposod only after notice and an opportunity.to be

freara- trc1o.C. $ 3-102(l l), 7 U.LA at 326 ( 1982). Therefore, associations govcrned by UCIOA will likely address

laturess problerns with standard fees nther than fines.

tFN441. For refercrrce, the text ofUClOA $ 3-! l6(a) to -l lft[a) is as follows:
' Sectionl:ll-6. Lien forAssessmedts

(a) The association bas a liea on a unit for any assessment lcvied against drat unit or fures rmposed

against-its unit owner from the time tbe assessment or fine becomes due. Unless the declaration odprwise

piniao, fees, chargeg late charges, fu€s, and interest ctrargd pursuad to Section 3'102(aXl0)' (ll)' and

itZl are entoiceallJ as assesments under tbis section. If an asscssment is papble in instalrnens, the ftrll

runount of the ass€ssmcnt b a lien trorn the tirte the ftst inshlnfit thereof bocomes due'

(b) A lien under lhis section is prior to all other liens aod ercumbrances on a uoit except (i) liens and en'

cgmbrances recorded before the recordation of the declaration and, in a coopcrative, liens and encumbrances

o
t,
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nhich the association creates, assuEFs, or ukes subjoct to, (i) r fust security inlerest on the unit recorded be-
fone lhe date on which the assessment sought to be enforced became delinquent, or, il a cooperative, lhe first
security interest encumbering onty the unit owneds interest and pufeded before the date on whrth tbe as-
sessnent sought to be enforced became detinqueng and (iii) liens for real eshte taxes and oiher govemmental
assessments or charges against the unit or cooperative. The lien is also prior to all security intgrests described
in clatr (ii) above to thc cxtent ofthe common expstse assessments basod on the periodic budget adopted by
the asociation pursuant to Section 3-l l5(a) which would have become due in tfie absence of acceleration
during the 6 months immediately preceding instihrtion of an action to enforce tre lien. 'Ihis subsection does
notaffect the priority ofmeihanics'or rnateria[nenb liens, or the priority ofliens for otber assessmelts made
by thc association. (The lien under this section is not subjcct to the provisions of[insert appmpriate reference
to state homestead, dower and coutesy, or otber exenptioru]).

(c) Unless the declaration olherwise provides, if2 or more associations have liens for assessments cre-
ated at any time on the same property, those liens have equal priority.

(d) Recording ofthe declaration constifutes record notice and perfection ofthe tien, No firrlher recorda-
tion ofany claim oflien for asscssrunl un{ff this section is required.

(e) A lien for unpaid assessmenb is extinguished uoless proceedings to enforce the lien are instituted
within (3) years aftcr the full amount of the assessments becomes due-

(f) This section does aot prohibit actions to recover slrms for which subsection (a) creates a lien or pro-
hibit an association from taking a deed in lieu offoreclosure.

(g) A judgment or decree in any actionbrought under this section must inctude costs and reasonable at-
tomey's fees for 6e prevailing party.

O) The asociation upon \.ritten request shall fumish to a unit owner a staterrcnt setting forth the
amorurt of unpaid assessments against dre unil If the unit owner's interest is real estatg the statement must be
in recordable form. The statement must be firmistred within [10] business days afier receipt of tlre request and
is binding on the association, the executive board, and every unit owner.

(i) In a cooperative. upon nonpalalent of an assessment on a unil, the uoit ou,ner may be evicted in the
satr}e rr:lorer as provided by law in lhe case of an unlawful hohover by a corrmercial tenanq and the lien
may be foreclosed as provided by tlris section.

6) The association's lien may be breclced as provided in this sub,seotior!;
(l) In a condominium or planaed coomunity, the association's lien must be foreclosed in like manner as a

rnortgage on real estate [or by power ofsale under [insert appropriate siate statute$;
(2)In a cooperative whose unit owncrsr interests in thc units are real estatc (Section l-105), thc association's

lien nrust be foreclosod in likc mamer is a mortgage on real estate [or by power of salc under iinscrt appropriate
state stahrte$ [or b y pover of sale under subsection ft)]; or

(3) ln a cooperative whose unit owners' interests in tlre units are personal property (Section l- I 05), the associa-
tion's lien mus{ be foreclosed in like manner as a security interest under [insert referorce to Article 9, Uniforrn
Commercial Code.l

[(4) In fic case of foreclosure under [insert rcference to slate power of sale shtute], lhc association shall give
reasonable uotice ofits action to all lien holders ofthe unit whose interost would be alfected.]

UCIOA f 3-l 16, 7 U.LA. at 351-52 (1982).

[Fl$451.Id. $ 3-tl(a), 7 U-LA. at 351 (1982). In the case of assessrnents papble in installments srsject to the su-

l!

i
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per priority, whicb will affcct no more Uran six months of asscssmeats and charges where only latcr instalhnenls are

. defauhd, the priority of the asociation lien-as distinct from he moment tlre lien fir* attaches-n'ilt focus on the

timing of the assessment delioquency. Therdore, accelerated imtrllmeqt payments wilt relate baok o thc date of lhe

first de&ult on an inshllment, ard not to the date the frst assessmentis due, /d. $ 3-ll6(bxii), 7 U.LA. at 351

(1982). Secotso I GURDONtIBUCK, CONDOMINIT M DEVELOPMENT 0 E:66, at8-120 (1991).

UCIOA's irstaltment provision tbreatens associatiou recovery of assessments in the case uthcre the lien for an

assessment payable in installmeots is extinguished by foreclosurc bcfore alt of the installments become doe. Sup
posc, for otan4lle, a first rnortgagee forocloses on a unit wldr a hitherto good asscsncnt record rlhich has just re-

cently become subject to ao installment assessment obligation strdching over the coming 12 rronths. Thae already

is a lien in the amount of tlrc full l2-month installment Nssessmenl, pursuant to $ 3-l l6(a)'s inshllment language.

The mortgage foreclosure can thus exlioguish whatever portion of this lien is not prioritized by 0 3-l I6(b) as it
would any junior lien If the unit owncr latcr defaults on several inshllments of the insbllment asscssment, no statu-

tory lien would renain avaitable b support collcctiot On the other hand, where an early installment is in de&ult'

acceleration of asessments oan be vegr valuable in affording 0rc association a worthwhile recovery for enforcing

after a relatircly small default. .9ee COMMUMTY ASSOCTATIONS INSTITUTE, COLLECIING ASSESS-

MENTS: AN O?ERATIONAL GUIDE I | (GAP Repott 10, 1988).

Associations governed by UCIOA's 6 3-i l6(a) should thu weigh carefully the pros and coru of terryilg as-

sessmenb in installments. Lftrfortunately, some dcclaration provisioos climinate the choice by naodating that gat-

eral assessmenb be levied as arurual assessmcnts papblc in equal monthly asscssments. Though lhe UCIOA's,in-

statlrnent languagc may afford the association somc adwntage whcre it accelerates an installment assessment obli-
garion, on batance the ability to enforcc shortlived delirquencirx might not be worth the porcntial loss of lien for
later misscd assignments. Arguably, UCIOA might betta protect asociation interests by dating thc lien from the

date assesments, including installment paym6ts, become due. .leq a.g.,WASII. RXV. CODE 0 64-34.364(l)
(199O).

IFN46'1. UCIOA g 3-l l6(a), ? U.L.A. at 351 (1982). Somc state adoptions of 6 3-116(a) expressly include attorneys'

fees- Jeq e-g.,COLO. REV. STAT. S 38-33.3-316 (l) (1991); CONN. GEN. STAT- S a7-258 (1991).

lFN4?l.UCtoA 0S 3-ll6(bxt'(ii0,7 U.LA. ar527 (t982),

[FN48].Id.

fFI{491. Id. $ l-l 04, 7 v.L.A. at 250.(1982).

tFNSOl. The "super priority'' fien for assessmenls over first moigages and deeds of tust has tbul far been adopted

aslilof Oe UCTOA i" tne Oilowing states: Alaska, ALASKA STAT. 6 34.08.4?0 f 1990): Coloado, CO.IO. REV-

STAT,$ 38-33.3-316 (l99ll; Connccticur, coNN. GEN. STAT. $ 4?-?J8 (19E9); Nevada, NEV. REV. STAT. $

f te^g I 16 (fSSl); West Virginia, W. VA.CODE+368:3:L!L[I9E6). Esscntially the same statubry lien priority
p"o"isi* has been adopted as part of the Uniform Condominium Act (JCA), applicable only to condominiums, in
the fottowing states: Pirnsylvania, PA. CONS. STAT. ANN. $ 5'3101 to -3414 (1990), Rhode Islat4 E+4eg
LAws 0 3416.t-1.01 trciq:taJ{.zafignl.Butsee Actof March 9,1992,ch- 8, t992R.IPUB.LAWS 8 (re-

cenUy aminding R. I. GEN. I^AWS 034-36.1-3.16 f1991), cu[ing back the super priority from five years of assess-

.nenr" to Sx nonths) CorporrlUAdg. ngV. CODF t 6q.3+:40) (1991) (providiqg for the limited six-month

assessnedt lien priority, eicept that (l) a morlgagee may reduce 0p six-month priority by up to tb,ree mgnths o.f

delay in the associadion's povlsiol of a noticc of delinqucncy wlrcre thc mortgagee has previously a1te0 for ry|
notice from tlre associatioo); WASH. REV. CODE 0 64.34.364(a) (l99t);WASH. REV' CODE P 64.34.364 (f991)

(providing that the super priority for any portion ofthe lien is waived ifit is forcclosed by non-judicial foreclosure)'

Washingtoq D.C. has adopted tlre super priority for asscsment liens as pail of a swwPing rwision bringing ils stat-

utc fair! closely in lino ritn tnr UC^e" SeeOi. COOE ANN. $ lS-tgSf ('lggtt. $cwral shtes bave adopted the

UCA rrfuhout incorporating the "super priority'' lien provisions. $ee eg.,A$Z. REV. STAT- ANN- [ 33-1201

(1990 & Supp. 199i); tl4E. rSV.-.jSier. A}W. tir tr. 99 toortot to 1604-tlE (wcst 1988 & supp. 1991); Mo.
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Al.lN. STAT. 00 448.1-l0l to 448.1-120 (Vernon 1986); NEB. REV. STAT. ${ ?6-801, ?6.8?4. {t990); N.M.
STAT. AIIN. $$ 4?-7A-l to 47-?D-20 (Michie Supp. l99t).

F'l{s U. UCIoA $ 3-l l6(b} 7 U.L.A.at 351 (1982).

lFN52l. The concqrt of splitting a single lien into two liens holding varying priority is not new to the law of land
$ccurity. 

^tee, 
€.&,National Bank of Washington v. Equitv Investors. 506 PJd2(L 23 (Wash. 1973). appeal after

renatd,5l8P.2d1012.(WaSr. 1974!, appeal afer renaad,546 P.2d 440 fWash. 19?6) (construction loan lien, se-
curing frture optional advances held partiafy scnior and partiallyjunior to inrcrvenim materialman's lie4 based on
whicb advances were made before matcrialrnan's licn attachcd); Middlebrook-Anderson Oo. v. Southwbst Sav. &
Loan fush.96 Cal. Rot 338.341 Oist. Ct. App. l9?l) (subordination of setlet's trust deed to construction loan
lien deerned condrtional, so thatonly part ofconstruction lien takes priority).

IFI.IS I I . ,Sae supra note 46 .

lIN54l.UcIoA 0 3-l160), 7 v,L.A.at527 (t982).

[FN55'1. On this point the Colorado statutc prioritizes attorne]t fees and enforcernent costs, keeping them scparate
from, and unlimited by, tho six-months assessment oeiling. COLO. REV. STAT. [ 38-33.3-316 2(b)gl) (199t).

fFN56l. 
'See 

supra text accompanfng note 45. Aa interesting issue is posed by Denis Caron, whose treatise Coq-
nec6cut Foreclosures (2d ed. 1989) is quoted in A-oderso4 Collection of Comrnon Chargec in Connecticut Comrnon
Intercst Communities: An Analysis of the Application of the Super Priority Lien and Related Collection Remedies,
6-8 ( I99l) (unpublishcd papel). Assume a mortgage breclosure is commenced with all asessments on the subject
unit cunent, flowever, during the fore,closure the orvner ceases all assessroent paym€nts. Eight months of assess-
ment defaults foUow Are any of these delinquencies within the Prioritized Lien despite tlre frct that thcy involve
asse$sments following commgtEement of foreclosrre, in contrast to fre "six months immediately preceding an ac-
tion to en$rce the lien" spoken of in $ 3-l I6(bI Because this rcfercnco to 6 months preceding foreclosure is me.rely
a measure of the naximum Prioritized Lien, any and all assessrnent delirquencies regardless of when the assessment
came due qualifr for inclusim in the Prioritizedlien, as do other fines, charges, etc., but all only "to the extent of. ,
. assessmerb based on the budget . . . which vould iave become due in the abs€nce of acceleration during the 6
monttrs immediatsly preceding an action to enforoe the lien." UCTOA 6 3-l16. 7 V.L.A. at 351 (1932). ln her paper,
Anderson rcPorb that Connecticut courts, unqmopathetic with lender argumenb tbat no supcr priority attaohes in
this sihtntiott acknowledges the approach skebhed above, and inconec0y conchrdes herself that the association
would receive a priority equal to six months of the achral missed oscssncnts, rcgardless of the timiry of the filing
of the actbns or the assessments budgeted bcfore that action. Aaderson Collection of Common Charges in Con-
necticut Common lnterest Comrnunilies: An Analysis of the Application of dre Super Pdority Lien and Related Col-
lectb n Remedies, E ( I 99 I ) (unpubtished paper).

[FNS?J. The UCIOA mandates a budgeting procass in $ 3-103(c), UCIOA g 3-103{c), ? U.L.A. at 304 (t982). For a
discussion of the budgeting process, see iafa notes 15G54 rnd accompanykg t€xt

[FN5EI. UcioA g 3-l l5(b), 7 U.L.A" at 521 (t982).

[FN59]. rd.

IEN691. See, eg,, CoLO. REV. STAT. $ E3E-38-105 (Supp. I99l). Bqr seeWASH. REV. CODE 6 64.34.3fl
(l9l ) (sumomrized srEra in note 50),

[n-l6l]. See, e.g., BN(TER DITNAWAE snltra note 2$, at l2-9 (1991). 
^fee 

clr Marion A Marquis, Slatutory

i,,..
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Reilemllon [rgrr&, f WASH, L REV. l7t, 185-86 (1928) (addrcsing lhc rule that a creditor may not cxercise

rights ofslatutory redernption rftcr "his own'' foreclosurc sale)

[W]here a ptaintiff Oy nis complabt, and dcfendant or intervenors by cross+ourplainls, in one suit, seek

foreciosure and-execution sale in satisfaction of their mortgages or liens, and obtain a decree adjudging the

amount due each, firing the ortler of priority, onlering the property sold md disuibution among the panies in

the order oftheir rank, ttre sale is for and on behalfof each and all . . . evon though lhe proceeds offte sale

* rnay be insufficient to pay lhg full amount due some.

See id. atl$l-il, cited withapp,aual rhseattle Medical Or. Inc. v. Camco CoO.. 339 P.2d 93- 96 (Wash. 1959), BY

this analysig for ttrc mortgageeb forcclosure to becomc the junior licno/s, acdon may require thc junior anwering

the foreclosurc complaint by a cross-ctaim praying foreclosure of 6eir owu lien. ,See ad. Focusing on the form of a

junior lienoCs answer to being joinod in thc seniot's forcclosure should be irrelerant, considering that the substantive

iesults ofthe forcclosure wilt be unchanged regardtess ofwhetha thejunior liernr rctively cross+laiurs for forcclo-

sure or merety appears and asks for apptication of the salc proceeds b its tien. futher, all junior lienors participating

in senior lienor foreclosures-including comrnunity associations holding junior assessment liens-should be keated

as in an actbn to enforce tbeir lien Given the cited authori$, however, asociations might as well honor the formal

distinction in rheir pleadings. Rather than retying on such esotcric distinctions, however, UCIOA's { 3-l l6(b)

shoutd bc clarificd. Washington has a provision measuriag the six months from the date of:
a shcriffs sale in an action forjudicial forectosure by either thc association or a moftgagee, the {te oj.a

trustee's sale in a non-judicial forcciosure by a mortgagec, or the date ofrecording of the declaration of forfei
hne in a proceeding by the rendorunder a rcal estatc contract.

WASH. REV. CODE {i 64.34-364(3) (Supp. l99l). By measuring the six montl'rs from thc date ofa foreclosure sale,

-he Washington stanrte has the additionaf idvantage of inctuding within the lien priority an important period of fre-

quent assessment delirquency, In considering whetherjunior liens arc beiag enforocd in senior lienor forcclosure

.ctiot s, soc 4 AM. l,/{W Of PROP. |i 16.19l (Casner ed., 1952). Here, the late Professor Osborne's treatment re-

flects tiutthepurposes ofincluding alunior tienor in a senior lienols foreclosures irrclude allowing suchjunior to

reatize on its sicurity much like the senior, except with a lower priority claim to the sale proceeds.

[FN621. COLO. REv. STAT. AI'IN. 0 3s-33.3-316 2(b)(I) (Stpp' l99l).

fFN63l. Other UCIOA sections kearcd as automatically applicablc b existing associations includc Separate Titles

6a 1.i1gtion 10 l-105), Applicability of Local Ordinances, itc., ($ l-10O, Eninent Domain (! l-107), Construction

aod Vatitity oi&claration 
"nd 

Bylaws ($ 2-103), Description of Unib ($ 2-104), Merger orConsolidation of CICs

(g 2-12r),iowers of tbe Unit o\{'neds Asociarion (! 3-iO2(aXl)-(O, (ll)-(lq), Tort and Contract Liabilitv ($ 3-

if f), AsiociationRecords ($ 3-llE), Resale of Unib ($ +109) and EfFct of Violations of Rights of Action ($ 4-

f fd. 1.rc Oefmitions s€ction is also applicable to tre extent recessary in construing the applicable substantive provi-

sions-

[FN64l. UCIOA A l-204, 7 U.LA. at 266 (1982).

lIN65J.Id 'i

lFN6q.UCrOA

tFN67t. UCIOA $ l-206 leavcs it unclear \a,hetlier a preexisting CIC can el€ct to be heated as fully subject to

UCtOe' as if it werc e new CIC. UCIOA $ 1-206. ? U.LA. at 269 (1982). Th language of $ l-206 aPPcals t9 P_er-

mit suchan election, if only by an ameadnent to the declaratjonincorporating the full (rclOA sttfuie into th€ dech-

rarioru -Id. Ilowver, Comment 6 to g l-206 otplicitly concludes that fris scction doee mt permit a preodqnq_ 19.-
munity 16 elect to come entirely witiin rhe provisions of the Ac[ UCIOA 6 l-205 crnt, 6, 7 U,L,A. at 269 (1982J.

,
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The cornrnent may be distinguishirg between amendment of internal govemance documenb versus choice of appli-
cable prblic law. However, it is urrcleu why an amendment incoporatilg the statute, or even a UCIOA variant,
should tot be permissible under UCIOA $ l-206. Comrnent 6 does suggest a daunting alternative--terminating the
CIC un&r preexisting law and ueatfug a iew, post-UCIOA CIC. The biggest dranDack to his suggestion is rhat,
until UCIOA has become applicable, lermination would require a unanimorc rob ofunit owners untess lhe declara-
tion authorized termination of the CIC upon a lesser vote. See GERALD KORNGOLD, PRIVATE LAND USE
ARRANIFICN-IS, $ 11.03 (1990)- UCIOA replaces the unanimity requircrnent for tennination with an 80% re-
quirered. UCIOA g 2-l18. ? U.L.A. ar 483 (1982),

l'{eirtlrer of these approaches for bringing a preexisting CIC under UCIOA triggers thc nrle thar UCIOy'(s sec-
tions apply "only with rcgpoct to ev€nts and circumstances occuning after thc effective date of this [Act] and do not
invalidatc existing provisions of the [declaration, bylaws, or plats and plans] of thosc cornmon interest communi-
ties." .@lE[-!=204,7 U.L.A. at266 (1982).Tlwt limiting language appears only in g l-204 regarding applicabil-
ity to preexisting CICS that have not opted in to UCIOA coverag€. In tirse cases, UCIOA\ "super priority'' lien
could a$uably apply to preexisling loans secured by mortgages of unig in CIC units which elect by amendment to
be covercd under UCIOA. Aldrough application of the super priority in such cirqmstances might prove constihr-
tional, tlte contrary argument would be far stronger where lerrders unarare of UCIOA made loans in retiance on
senior priority, For a discussion of 0rc constitutionality, sec infra rctes79-87 and accornpanying text. Further, the
fairness ofso irnposing the super priority against pre-UCIOA loans world certainty be questionable.

fn Coloradq preo<isting associations are afforded a stafutorl' formula for electing beahnent under the Colorado
Cornrnon Interest Owaership Act. COrc. REV. STAT. $ 38-33.3-lU (Supp. I99t) While the election, modclled
after an analogous election in Colorado's non-profit corporation law, is far easier to accomplish than a full scale
amcndment of the declaratioq its impact is expressly reslricted. Specifically, the Cotorado Act applies 'only with
respect to events and circumstances occuning on or after July t, 1992, the effective date ofthis Act, and does not
invalidatc provisions of any [declantiorq bylaws, or plats and ptans] of thosc cotilnon interest communities."
CoLO. REv. sTAt { 38-33.3-ll8(5)(Supp. l99l).

tFN68l- UCIOA $ 3-ll6(b), 1 IJ.L.A" at 351 (1985). For a discussion of priorities, see alrn supta note 5l and ac-
companying text

[FN69]. For a discussion of priority imposed in condominium statutes, see saJzd note 50.

tFNTOl. In at least some parts of he United States, these provisions appeu frequently. For o(amples of types of
such provisions , see supra rcte l8 ar:d inlra note 72,

l .I7ll. UCIOA $ | -204, 7 U.L.A. at 266 (1982).

fEN72l. Wbe.re a subordi;ralion exists, its wording is frequently drawn Aom HUD-FIIA Form 1400 Series, IIUD-
FIIA Handbook 4135.1 Declaratiorq Article IV, Covenant for Maintenance Assessment, 'Section 9. Subordination
of the Lien to Mortgaged' (REV 2 198 t): 'The lien of any usessment provided for herein shall be subordinate to tbe
lien of any first mortgage-" Ihis la4guage expressly limits thc subordination to "the assessmant provided for
hergiu," and strengthens fhe argrment tlut it would not addrcss subordination of a UCIOA statutory assessment.

Bycontras! language &aum frori fHA 4150 @ev.-l), Declaration, II (4) is more weeping, and less hclpfirt to
the association in lhis coatex,t: 'The lien of any assessment is subordinate to the lien of any frst mortgage." Like-
wise, language drawn from VA Guideliae 7(b) arrd Vn Forno 26-8201 oonbins language wtrich likety includes lhe
UCIOA assessment lien: 'The lien of any assessncot levied by the HOA must be subordimte to thc lien of a fint
morfage."

lFN73l. An rnalogous issue is created wlpre a CICs dectaration orprcssly provides ihat notice of assessment liens
shall be afforded by rccordilg notices of default rvlrenever a unit oumer &ils o pay assessments, This requirement is
far npre burdeusome than the UCIOA reguirement lhat "recordiry of the declaration constifut€s record rrotice and
perfection of the lien." UCIOA $ 3-116(d), 7 V.L.A. at 351 (1982)- Recording&quiremetrts applicable to the

{'

o
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UCIOAstrtrrtory as$ssrnent lien ue discussd iltfm ia tert acconpanying notes 13541. As suggested by the im-

mediately preceding discussion of the priority provision in many CIC declarations, hower€r, it will often be argu-

able that the perfcction requirement applied oaly to the fien created by the declaration, and rrot !o the UCIOA lien.

lFN74l. U I0A { !204. 7 U.LA rt266 (tg[zr.

EN7sJ.rd !'

DiNT 61. Tlre Random Housc Dhtionary of the English i^gu.g. defines "invalidatd' as 'to render invalid; to dis-

credit; to deprive of legal force or eficac16 orlliff." RANDOM HOUSE DICTIONARY OF TIIE ENGUSH
LANGUAGE t003 (2d ed. 1987). $st sea!Ep&[-!!!!t cmt. 3, ? U.LA. at 266 (1982) (embodying UCIOA's

drafter's conservatirc position on UCIOA +pli,cability). [n oontrast to the morc limitcd "invalidation" Ianguage of
fie statute its€lf, Comment 3 states, "[M]orcover, the provisions of tris Act are subject to tte provisions of $re in-

skumenb creating the common interut community, aod this Act does not inialidate those iostnrments." UCIOA I
l-204 cmt. 3, ? U.LA. at 266 (198r. Usc of the ambiguous tcrm "inralidate' is one of scrreral weaknesses in

UCIOA's schemc for appllng its terms to preeristirg CICs. Anothcr interprctive problem is detennining the conse-

quence of r UCIOA section beig omitted ftom $ l-204's listing of sections applicablc to precxisting cosudrnities.

Thus, for examplg wen where he declaration of a pre-existing CIC is silent on the subject of ituurance, a possible

reading of $ l-204 is that the iruurance rquirerncnts of g l-l 13 are inapplicable. Section l-204, Comment 2 Sug-

gests this rasulc "'[O]ld' law remains applicablc to pltviously created common intcrest communities where not

autornatically displaced by tg lr04 ofJ the Acr . . . . [Mnder 0 2-106, ourners of 'old' common interest oornmuai-

ties rnay arnend any provisions of their declaration or bylaws, even if the amendmenl uould rot be permitted by

'otd'law..,.'UCIOAt l-2Mcmt.3,7U.L.A"at265(1982).See4&oUCIQ!I-L20IL7U.L-A. at266(1985)
(retocation of boundaries per g 2-l 12 permitted only if association so amonds its dechration). Eut as now drafted,

no UCIOA language supporb UCIOA'5 consenratiw comment by clearly mandaliag $ 3-113's inapplicability, leav-

ing a gap likety to generate litigation. Such drafting anbiguity shoutd be eliminated by express speci{icalion of the

consequences ofomission ofa section &om I t-204's list.

Aaother fundamental issuc is whetha consdnrtional considcratioru on thc minds of the UCIOA drafters man-

date t$at much of UOOA should be ioapplicable to preexisting associatiors*even with regard to post-UCIOA

events and circumstarpes, and even where Ure declantion is sitent Grantod, UCIOA's example of redrawing

boundaries involves so tangibte a cbange ofproperty rights as to raise toubling qucstiotrs ofunooutitrtional inter-

ference with contracb or prcperty. Eut appbing to preexisting associations corporate-Fgulatory sections like $ose

addrassing insuratrpe, supra, executive board rnembcrship (6 3-103), and meeting guonlms ($ 3-108), arguably Pose

few oonstitgtional problems. lndeed, even in lhe face ofexpress provisions in the doclaration, one might argue the

validity ofapplying such corporate-rceulatoryprovisions to precxistirg associatbns.

Thorgh incorporated associatiore differ in iryortanl respccts from thc classic for-profit corporaliorL r24 0.8.t

NATEIJON, rrpra note 19, at 66-6?, the ralidity of applyng corporate.rcgulatory provisions of UCIOA to jncor-

porated associations can be reinforced by rcfererre to reserved corporate powerprovisio$ in state @nstitutions and

statotes, vfiich allow future changes in corporate regulatiom as part of the corfact creating thc corporation, See,

ag.,Brundage v. New lersev Zinc Co.. 226 A.2d 585 G'IJ. 196?); McNul@
CH.y. Sup.Ct. tglq. SeegenerallyHAR&Y G.HENN&IOHNR, ALEKAITDER"LAWOFCORPOMTIONS'
iSl-SS (i983). T,lereforc, in oonsidcring adoption or amendmcnt of thc statrtg scction-by-section review of the

applicability provisions witl likily generatc socral candidates for broader applicability lhan now provided in
UCIOA.

For discussion of the constitutionality of 4pplying $ 3-t 16 to "ncu/' mor$age loaos in "old" oommon interest

communities, see r'4,ftc notes 79-8? afi accompanjring text.

lrN?71. UCIOA{I2O!,7 U.LA at250 (1982).

IElZgl. Forrrally, notice to lenders derives from the new statute plus recordod declarations whieh UCIOA gives

g""o effect as imparting notice. As a praclical matler, dre lending and title cornmunitics wiU very tikely become
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achrallyawue of UCIOA's lien priorityprovisions-inctuding theaew importof recorded declaratious, and the lack
of necessity for recorded delinquencies- during the lcgislative proccss. At the latest, lenders will learn of thc new
provisions when drey hgin lra!$acting under the new statute. On lhe othcr hand, notice to new mofigagecs ofproo-
erties in preexisting CICs could be ftrther clarified by use of nnre precise language for resolving diflerenccs be-
tween UCIOA's provisions and those of dectaradons in communities wtrere new loau are made.

[FN? 9]. The oontmdts clause statcs: "No State shall . , . pass any - . . Law impairing the Obligation of Contrach."
U.S. CONST. art.I,0 t0.

tFNSOl.SeeUClQ1\ [_!;!Q3l cmt.3,7 U.L.A. at 250 (1982)_

IENL l.l. It has been argued in other contexts that enactment of UCIOA's "super priority'' lien would prejudice uoit
ownets'ability to obtain finarcing. l'nr*s argument appears to be without merit Jee infra text accompanlng note
155. It night olso be asserted t&at unit owners' relationships with their mortgage lendcrs are ofgreater personal im-
portancc to lhe owners because such lenders influence availability of ftture credii lherefore, the unit owrnrs might
have an ir{erest in their mortgage lender holding top priority so that they are most likely to be paid in hard times.
Thjs interest seems far loo tcnuous and subjective to rcnder application of the UCIOA lien priority scheme uncomti-
tutional.Id.

fFN82l. As noted above, moilgage lendcrs whose loans precode the enactmcut ofUCIOA will not be subject to the
"super priority''lien undcr the coruervative applicabitity provisions of $ t-204. If UCIOA'S drafters had attempted
to bind och pre-UCIOA lenders, they might well have been succcssful. Grantcd, in thal casc, the pre-UCIOA lend-
crs conld have a sornewhat sfrolger clairn for invaltdahng application o thern of UOOA's "super priority'' lein.
Arguably, CIC declaration provisions addressing lender rights (to priority; to notice of delinqucncy; to notice of
proposed declaration amendments, etc.) create third party beneficiary rights, vasted in €ach mortgagee from the
momentit takes CIC property as sccurify in reliance on the dectaration See garcrally E.A. FARNSWORTTI, CON-
TRACTS 109-44 (1982). However, erren with retroactivity establisM, it is qtestionable whether UCIOA's "super
priority''lien's impact would be deenred sufticiently substantial to viotate the U.S. Constitution's contracts clause.
See sultra notes ?9-E0 and accompanying text.

|-FN83J. ,le€, e.9., JOIfN NOWAK AI'ID RONALD ROTIIND{ @NSTITUIIONAL I-A.lv ,rc4 (4th ed. 1991).

fFN84l. SeeTexaco. Iqc. v. Short.454 ffi; Atlied Strus$ral Srcel Co- v. Spannaus. 438llsl34-
24445.rch'g dew'e4439 U.S. 886 0978).

fFN851. Se€" e.g.,W. B. Worthes Co. v- Kavanaugh- 295 U.S. 56. 59 (1935). See a/so NOWAK AI.ID R0'IUNDA,
supre nole8l, at 40546.

IEM!tr}-,SeeKelstone Bituminouseoal Assoc. v. DeBeredictrs-4E{Il1,S.470. 5(B fJ987l.

IFN8Z. SeeAllied Skuchual Steel Co. v \ denied,4lg U.5.886 (.1/781. fie broad,
generalized economic or social probtern requiring a remedial approach such u UCIOA's "super prioritt'' lien are
adihessd wpra at notes 22-37.

[FN88]. Uscfirl discussion of ttnse priority questions in the contort of tlre Uniform Condominium Act appears in
Jrdy and Witlie, supra note 24, at 501. Jee cbo tlre FHA Model Acq sEra wte lE, on which ma.ny state staEtes
were based, providing the asociation lien priority orrer all lieos but frst licns, presumably including nechanics'
liens. firese generalized cordominium sahrtes may be expressly superseded in the adoption of UCIOA. This might
be less likety with respect to those stde statrrtes pecifically acoording mechaaicd liens priority over assessment
liens. SeeIDA!IO CoDE t 55-1518 (1989); N.9. GEN. STAT. $ a?A-22(a) (1991); WIS. STAT. ANN. !
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703.23(l)(a) (1991).

[FN89l. Usehl gencnl dirussion of attachmcnt and priority of mcchanics' licns appears io MISON & WH[T-
MA}-{,slpranote I?, at $ 12.4.

[FN90l. The priority setting discusscd here is for thc kss"Prioritizcd Lieq and not for thc Prioritized Lien.

IFNLII. The duc datc aod delinqucrrcy datc will oftcn bc virtually.the samc datg as wbeic an assessmcnt due on the

first of caci rpnth becomes delirquent that night al midnigh! llowevcr, sone declarations contain provisions Post-
poning delinquency until later in thc month when payment was first due.

[FN92l. Uke a first mortgage, a rnechanics' or rnaterialnen's lien also is excepted &om the general rule of assess-

rnent lien priority relating back to frling of tlre declaratiorL So, analyzing assessrnent lien Priority similarly as against

both rnecbanics' lieru and first morgages echocs a theme alrcady sounded in li 3-l 15.

FN93l-,lee NELSON & WIIITMAN, suprutr;ae 11,at955 n50, for tbe contrary view that, under UCIOA, a me-

chanics' lien's priority would depcnd on comparison of the rctalior,-back date of tbe urechanics' lien with the date the

dcclaration was recorded.

[FN94]. UCIOA $ 3-t rco, 7 u.L.r- il 3s2 (t982).

[FNqs]. UCIOA li 3-l 16 CXt) (2),7 U.L.A. at352 (1982). Exccpted from this lrEatment are cooperatives where the

unit owners'interests are personalty. UCIOA d I-105,1 U.L.A. at253 (19821. As o such cooperatives, foreclosure

is governed by Article 9 of the Uniform Commercial Code. For cooperatives treated as real estate under UCIOA $ I -

105, optional UCTOA g 3-l I6(k) sets forth a speedier foreclosure method, pattrimed after the Uniform Land Trans-

actions AcL available as an alternadrrc to each smtc's power of sale statule. .tee.llC,lq\ f-3:!-l.6, cnt 4,7 U.L.A. at

354 (1982).

IFN96!- Perlraps sliglrtly more than hatf thc states have satutes permitting foreclosure by pou,er or, in a few cases,

eveo statubdly creating the power of sale. Iack lones and J. Michacl lvens, Pouter ofSale Foreclosure in Tennes-

tee: A S&tion 1983 Trap,5l TENN. L. REV. 2'19,291-94 (198,1). Houwer, thopower of sale foreclosure predomi
nates only in about 18 states. See LIFTON, surla note 29, at263; PENNEY, supra note 18, at 413. Though fev
stato shtutes acfually prohibit lhe power of sale foroclonrg this more efficienl method appears only to be uced

where a regrlatory stahrtc is applicabh to lcgitfuoatc th€ process, and tlr resulting title. -td.

IFNgZ-.9ea e.g.,COLO. REV. STAT. S 38-33,1-315(llXa) (Supp. t99tJ; COt0. RE-V. STAT. 6 3EJ9-t0l ('19E2

dE-Suop- 1991).

IFN98I- Power of sale foreclosurc has beenshoryn to costsubstantidly less in timc and moneythan judicial foreclo-

sure. .See, e.g., Josephine McElhone & Randalt P, Cramer,Ioor Forecloswe Cw* Afuted by Yatid Slate ReEula-

/ions, MORTGAQEDAIIKE&De*. 1975,at41;TheCostsofMortgagelaanForeclosre:SomeRecentFindings,
S FED. HOME LOAII BANK BD. L No. 6, at 7 (June, t 975).

IFtl99l. See ludy ard Wittie, sr4rra nok24, at5l6.

lFt'IlO0l. /d. at 515.

IFNIOlJ. See fuderco(\suprd noto 56, at 5.

o
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|B!U2I Powcr of sale foreolosures tend to produce less slablc nlles- Conpare NELSON & WHfi"lrrIAN, s/pra
note 17,at$$?.l8,T20.Foranexarple,inthecontextofClCs,oftitleuncertaintiesleadinghunavailabilityof
titfe irsurance, se Jaclaoq Homeownqs Associations: Remdies to Enforce Assessment Collections, L.A. BAR l.
423,4340n6).

[FN I 031. See. eg.,Northrio v..Fgderal Naf I Mo*gaee Ass'n. 527 F.2d 23. 24 [6rh Cir. l9?$.

[fNl04]. Wittie, Origr'rs of he Connuity Association's Sp*tal Lien Prionl for Unpaiil Assessments tlnder the
Uniform Acts, MULTIPLE OWNERSI{IP ACTS SYMPOSIUM, snpra note 22, at l7l,l74 (notbg importance of
suppcrting asociation's lien priority by "an efrective, low cost remedy," and catling right o enforce its lien through
power of sale "potentially the most imporbnt remedy for thc association). ,9ee alsq Judy and Wittie, supra note 24,
at 51 6.

lnif.05l One conceptual diffculty in forcing the Prioritized Lien into thc fust nortgagecb sale nould be thaq tech-
oically, lhere is no way b calculate the arnount of the Prioritized Lien until an action to enforcc the aspssment lien
has bcen commenced. See hfra text at note 120. Tlrough UCIOA's language is less than clear on this point, the first
mortSsgee's breclosure should also be coruidered an action to enforpe thc assessment lien, once any portion of fie
assossment lien (here, the Ics-Priorilized Lien) ha's been ircluded in the foreclosure. 9ee supra text at note 6l .

Ercn assururng tfiat the Prioritizod Lien is in existence for a sum certain" foreclosing junior liens generally have
no power to force foreclosure upon holders of senior liens. Sea generellyMl5QN & WHITMAN,stETa note 17, at

$ 7. I 4. An exoeption to tbe seniods right to stay out of the junior's forcclosure pcrmits joitder of thc senior for the
informational puposes of deermining the amount and priority of his licn Id. Where, as here, the deh seoured by
ftc senior lien is already duo and payable, some authority wodd allow tlr junior licnor to foroe the senior lienor in
on the theory {rat {re foreclosure will effect a rcdemption of the senior lien from thc proceds of the.y'uli'ior lienods
foreclosurc sale. Id at516. However, ilre beter view is that the senior'should be allowed to exercise his ownjudg-
ment as to the time to foreclose." EDGAR DURFEE, CASES ON SECURITY 204 (1951). Compare NELSON &
WHITMAI.I, supra sote 17, wik GRANT NELSON & DALE WIIfnvlAN, REAL ESTATE TRANSFER, FI-
NANCE & DE\IEI,OPMENT: CASES & MATERIAIJ (3d ed. 1987) (the casebook sucgesting veakcr authority
for ttre view that tlp senior can be forced in). For a rec€nt argument that the juoior should be pernitted to force in
senior interests, see David G. Qrlson, Srl'nulran eous Ahrchment olliens on After-Acquired Property,6 CARDOZO
L. REy. 50s, 530'-34 (1 985).

tFNl O5l, "Survival" of the ?doritized Lien assumes it has come into existence by inclusion of the Les-Prioritized
Lien in the first mocgageeb forcclosurc, arguably an 

*aciion to enforc€" thc associatiorfs lien. UCIOA g 3-l l6(b), 7
U.L..d al 3512 (1982). See srqra notes 61, I05, and infa text at note 120. If the Prioritized Uen is interpreted as
rot having cune into existerrcc at tre time of tlre foreclosure, all assessrnent delinquencies rvould fall into 0re Less-
Prioritized Uen, which is not limited to any period before commenceinent of any assessment lien foreclosure.
JeelIgIQA_$ 3-.!16 1 U L*A,. at 3 5t -54 {t 982).

Just in case il$ Prioritized Lieu did trot come into existence by vidue of the junior eortgagee's foreclosure, the
association can be sure it has a Prioritized Uen to be paid off upon resale by bigguing a Prioritized Ue4 initiating
its own forcclosure action even after tlre first nortgagee's foreclosuro extinguisbing the Less-Prioritized Lie[ Since
UCIOA does not limit the Prioritized Lien securing delinqucnt assessments o(cept by the six-month measuremenL
delinquencies secued by the t€ss-Priontizd Lier cxtinguished in thc'earlier forectosure and leff unpaid by that
forcclosure would be eligible for inclusion on tlB Prioritized Uen activated by the association's action lo enforce its
lien SgaUCIOA $ 3-l l6 ,'l U.L.A. at 351-54 (1982). Despite initial appearatrces, this would not givc the association
too tnany chances lo realize on security for ils assessments. B€cause ofshnrtory tecbsicalities in delining ttre Priori-
tized Lieq the super priority rendered artifioially unavailable at the fint nortgag€e's foreclosure linally would be
recognized as available at the subscguent asociation foeclosure.

rF!!to?. &e239.8 8-$.2@.ll5.Geel),

,:

(
t_.
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lm{ I 081. .teeSEGE&-$__36.41204X$ (leel).

EVt 091. It generally causes no problem if the foreclosing lienor wishes to include in 6e foroclosure aiunior lien
which urputd nomrally be requirod to foreclose under a different metlod. ,feq e.g.,COIO- RHTITALANN-{I&
38-lO3(Srpp. l99l)(pernittingjoinderofrnortgagesinforcolosureofsoniordecdsofilstdespitethefictthat,per
COLO. RlV. STATJNN. S 38-39-l0l (Supp. l99t), morlgages in Colorado can otherwise only be foreclosed
judbially). Howeyer, such stab$es Opically make no provision for participrtion by santor lienor in a junior lielro/s
.foreclosura

[FNt 101. $ee, e.g., NELSON & WIIIIMAN, tupra trote 11 ,i 7.12.

FNI I ll. geq e.g.,Boulder Lumber Co. v. Alpiue of Nederland. Inc.. 626 P.2d 724- 728 (Colo. Ct. Apo. l9EJ! (af-

armiog injurrction prohibiting public trustec from proceeding wirh deed of trust foreclosure where mechanics' lien

holder was seeking judicially to foreclose agairst same security, ard wtrere priority disputes among lienors left re-

spective padies' rights particularly uncler).
Evcn where priorities are clear, frcweva, the simuttaneous pursuit of a judicial and a non-judicial foreclosure

against lhe same land witl produce confusing rosulb, considering Urc overlap of parties with interests standing to be

cxtinguislrcd in both procecdings. For an er,ample of the type of confirsion resulting from dual foreclosures, see the

classio decision in Murphv v. Farwell. 9 Wis. l(D (1859).

iFNl l2l, For a discussion of a foreclosingjunior mortgagee's vulnerabitity to a senior lienotsjudicial foreclosure,

sss 5r42ra note I I I and accompanying text

[FNl !31. For 0re lender's position, secrupra note 2l and accompanyirg texl

fFNl 141. The tfueat ofjudicial foreclosure in states making nonjudicial foreclosure unavailable to the association

would be particularly worrisome to a mortgagee. Se supro na|s 96.

[FNl f 5J. Comrnent I to UCIOA 0 3-l 16 predicted: "As a practical mafter, secured lenders will mosl likelypay the 5

irontbs, assessments demanded by the association rather than having the association foreclose on lhe unit." See also

JudyaDd Wittie, stEra rnte24, at484.

IFN LL6]. See, e. g., ltdy and Wittie, supro note 24, at 48 l.

[FNl l7l. &e e.g.,Shipp Corp. v. Charpitloz 414 So. 2d I122. 1123 (Fla. Dist. Ct. Apt. 1982), where lhecoud ex-

pluiordt "Wb.o ihe phrase fright of rederptiqrl is used with referencc to a junior mortgagee, it refers to his ilght to

iatisfu a prior mortgage by payment of Ui aeUt it secrues and thereby bccome equitably subrogated to all righs of
Orepriormortgagee."

IFNII8]. See NELSON & WHITMAN, s,4'ramo 17, $ 7.3.

rrN-lrel./d. $ 7.2.

IFNI20I,UCIOA $ 3-ll6(b), 7V,LA- at35l (1982).

[nllzu./d.

tFNt221.rd.

o
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lf'Nl231. Id. g 3-l l6(e), 7 u,L.A. at 351 (1985).

[FNl24]. ApnzzlingproblcmforthissuategyistrrdcteminehowlongtheagrecmcntnottoforeclosurethcPriori-
tized Lien should last. Atry finitc time shorter than tlrc rernaining term of the fint mortgage would leave that mort-
gage polentially susceptible to fuhte hreclosure by the senior Prioritized Uen. A duration nmning untii foreclosure
of the first rnortgage could leave the association wi0rout a crucial assessrnent rem€dy for a very long time, assuming
there was still a substantial term remaiaiag on the 6rst mortgage.

fFNt25l. The "asignoent" characterization, with he notion of bcreby keeping the Pdoifized Uen alive, is the
suggestion of Professor Dale Whitman ,iee Letter from Proftssor Dale A. Whitman (Feb. 5, 1992) (on filc with au-
lhor).

iFNl26J' On the other hand, ron-reoogoition of suoh an assignment might well create a more desirable incentive for
the lender to pay offthe entire assessment liea

IFNI271. UCIOA 0 l-104,? lJ.L.A. aa250 (1982).Ia so broadly prohibiting waiwr or variation by agreement, g l-
104 stands in contrast to many statut€s governing com:nercial bansactions, where waiver is often exprcssly permit-
ted at least under circumstanccs suggesting legitimals 6argrining between the parties. Compare, e.g., LNIF. LAND
TRANSAC"TIONS ACT, $ l-103 (1977), and LINIF. COM. CODE. 6 l-102(3) 0991) (allowing variation by
agreernentof the parties from ttre UCCs tenns, orccpt wlrcre ryecilically prohibitted, so tong as duties of good &ith,
diligence, rcasonableness and care are not disclaimed). Se€ aISTRESIATEMENT {SECOND) OF PROPE 6
5.6 ff 977) (pcrmitting variation even of lesso/s habitability obligations, depending on both procedural and subsran-
tive faimess, and consistency with applicable statute's underlying public policy). Considering the regularity with
which legislatures, the Uniform Laws Conference and RestatenBnts permit wiation by agreeoent, UCIOA's con-
tasting provision in $ l-104, oncc adopted legislatively, should be strictly interpreted as consciously inknded to
prohibit variation of UCIOA righs, drereby to protect the fundamenkl policies underlying UCIOA"

fn the case of ar attempted purchase of the Priorirized Lieq tre mortgagee could argue that the variation is
rights under $ 3-116 rras valid because it had been purchased for adequate consideratioru However, the term
"agreemenl" itself, describing a pmhibitted lransaction under $ l-104, s@ms to contemplate consideration paid and
tlut such payrnent would uot validate a waiver or variation of UCIOA's terms. &rapareshearseg{rrrgdgar-E4
pre ss. Inc. v. McMahon. 482 U.S. 220- 230 (198? (intcrpreting in dicsrm the antiwaiver provisions in $ A(a) of
Federal Securities and Exchange Act to prohibit negotiation of cornnission reduction for waiver of disclosure pro-
tection of Exchange Act even when cuslomer does so voluntarily and hnowirgly, and emphasizing inelevance of
evemess of such bagain). A variant of the nortgageets adeqrate consideration argument would be rhat m UCIOA
tight had been varied; rafher a righl the Prioritized Lie& lud beenpurchased. As noted in 0re texg however, the
Prioritized Lien would technically not yet exist at ths time the mortgagee purported to purc;hase il Practically speak-
ing, wbat would bc prrchased undcr srch an assignment arangerncat would bc not only fhe association's ability to
collect on delinquencies currently secured by the Prioritized Lieq but also its dght to frrturc lico priority for assess-
tnents on iuto the future Taking that right from the association, cran for substantial consideration, could vary
UCIOA'S basic assessrnent collcction mechanisrn on a semiaermanent basis. IICIOA-0 1-104 could not bave meant
to permit such disruptior,of the statubryschen€.

Purctase of an assignnent of &e perpetralty rnewable Prioritized Lien also nises very diffrcult problems of
valuing tlre lien for purposes of detemining adcqucy of codidsation. After al[ such valuation would come at a
tirne whcu the irnmediate amount of Prioritized Lien is unknown Likewisg because the assignmcnt of lien wouJd
run over timc, during which the lien in lhe association's hands would lrave becn renewable, a valuation would necd
to take into account what would have been changing arrounts for lhe Prioritized Lien, and the possibility ofthe Pri-
oritieed Uen being used to recover varying surrs in forclosure several different times. Ercn ifvalue could h deter-
miled, these elcments of value would clearly total a sum well il excess of lhe approximate anount of the Priorilized
Lien at the one time lhe modgage€ uras soefting to acquirc an assignment.

[FNt28]. The analogy made here bctween coomunity associations and public governmcnts in lhe limited realm of

il

(
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assessrncnt collectioo is not intended to suggcst a boader analogy betnaen associations ald public governrnents in
general. One consequerrc,e ofsuch a general aoalogy would be application of the Cousdnrdon h the actions ofcom-

munity associations. While the applicalion of some constilutional sa@uards to associalions might be wisg such as

protection ofliee spcech frorn assoeiation intcrfercoce, otbca such as ole penoo on€ votg would uPset the ftada-
mcntd strucnre of community associations as weloow thcm. Atbesl sldr chaoges nould require vcry carefirl con'

sidcratioo, and would generab very subshntial difficultics in deerminiog new associatioo govemance rules and in

protecting owrrnr rcliance intercsts, Accorditrgly, my recomrnendation hs bcen for states to select the corstitu'
tional pnitectioru they consider appropriate to apply in codrqtunity assochtions, and m provide for sucl protections

statrlority. For firther discussion, see Winohr, Mr,red Blessings, upraootel, al65 n"2?1, SE.

IFNI 29l. See xtpra ootes lGll aod accompanying text Comounity association's expeDees are often even tDore

raried 0rao those of public municipalities, including not orly municipaFtlpe cxpensos (like private road maiale-

nance) and othcnrise esscntial experucs (lils castalty insurarrcc premiums), br$ also expotscs which sccm neither

municipal-like nor essential (such as some recreational experues)-nor rrccessarily entitled to priority over all othcr

lieus- llowcver, these classifications are fiaught wi[r definitional r*big*ty, as in the case ofe:<penses to maintain a

switnrning pool, wbich is arguably both recrcational and ounbipal-like. Because of the defioitional complorities in

distinguishing betwecn more cnrcial and less crucial expens€s, the rlraftcrs of UQOA opted to include all duly lev--

icd CIC asessments, regardles of prnpose, udthio the timited lien priority aftoded to asscssment licns by $ 3-116.

See generally htdy and Winie, .n?ra note 24, at 4E4J8. Similarty, lh assessmeil and lien Fovisioru do not inquire

beyond tfie general budgeting process inlo the details ofassociation govemance orpossiblypoor associatioojudg-

ment iu levfitrg a particular judgmedt Rath€r than exaoine each of the.se subtle variables in each ca,rc, $ 3-l 16 be-

gins rrifithe fundamcntal comprornise of limiting the asociation's priority to six rnonlbs wcth of assessments

ratber than giving the association fust priority for all its assessments as municipal taxes receive,

IFNI 301. Judy and Wittie, supra note 24, at 4?5.

fFNI 3ll- Jee NELSON & WFIITMN{,supranote 17,$ 12,7.

IFNI 321. Fq a discussion of 6rst mortgagees payiDg assessment defiulb, see sapm notes I l2-l?. and accornpany-

ing text.

[FNl33]. Buclc, Strper Priority Liens for Commuity Assoctutbry I SYMPOSIUM ON UNIFORM MULTIPLE

Om6f.$!nf ACIS, supra rcle 22, at 153, 155: ';From our own pactical operience in dealiag with the "super

prioriq/' lien in Connecticut, collectioos bave indecd beeo much easia. Irnders have paid the assessmenb. More

oft"u, i.od.tr have made the delinquent owna pay the assasoens." Mr. Buck also notes thal the onset of economic

depression in fire northeast U.S. has left lenders more reluctant to pay thePrioritized Uiq,Id.

{FNl 341, 
'ee 

supra lvxl accompanying,upra notc t 07.

ffNl35. UCIOA 0 3-l l6(d), 7 U.LA" at 351 (t982)' 
.r

[FNl 36J. In some stateq the perfection requirerent is expressed stafitorily, See e.g.,NC. GEN- STAT' 0 47:C:3:

1tOtal itSS+). See abo cARY POLIAKOFF, tAW oF CONDOMINIUM OPERATIONS ASSOCIATION.S $

S:O (iSSE. f|pwherg perfectioo has erolved as a rule of practice, witb trial courts occasionally insisting upott it

EN137l. This issue bccornes even more stippery where a reconded delinqucncy is cured, but the unit owner be-

6-""T"[oqo.nt agah. Will the first ooticc [erbct tlre lien as to the later delirquenoy uihich should, rn hlrness,

have been cancelled on the record but vfrich may not have bean?

UNt38l. Declarations ssnetimes supplernent their asscssurent lien provisions wi0r language requiring perfection of
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drc assesrneot lien by filing lndividual unit delinquencies. In ahe case of associations in existerce before enactment
of UCIOA, conservativp association counsel mry elect to foltow the dictates of the declaration regardless of the lib-
eraling provisions of UCIOA. However, it is at least arguable that such provisions in the declaration would be irap-
plicable to codfol UCTOA's statutory licn. 9ee supra rwtel3 and acconrpanying tsxt.

fENl 39.l. This assessment shtus reportiog syetem is described and critiqued i4fa notes t42-49.

IFNI 401. The requirod conlenh of a declaration are set forth in UCIOA $ 2-105, uAich does not rcquire any provi-
sion foreitrer assessmenh or assessment liens, UCIOA 6 2-105, ? UJ,.A. at 280 (1982). Ass€ssmenb are restricted
by UCIOL0 3--115, UCIOA 0 3-115, 7 U.L.A, at349 (1982). Many pre-UCIOA association declarations do conhin
exPress rsociation lien provisions, wbich maycubordinate the association lien's priority to one or more mortgages,
and which may specify perfection ofthe association lien by recording unit delinquencies. Ior a discussion of thc
consequences of ftose provisions in juisdiitioru cnacting rhe UCIOA, sce supro rptes ?l-?4 and accompanyiag
text.

fFNt4ti. WASH. REv. CODE ANN. { 61.24340(l)(a[ii) (1990). Corzpar@?)(a)
(Supp. l99l) (similar notice requiremenh). Bepnd tle notice of foreclosre provided for in COLO. REV. STAT. $

38-38-101, however, the Colorado shtutory scheme also provides for an additional notice ofright to cure and rigtt
to redeem. to all padies holding such rights. CotO. REv. STAT. t 38-38-103 0990)_ Tbc dSbt to cure o(tends to
padies such as "any holder of an intercst junior to the licn being foreclosed by rrirtue of being a lienor . , . under a
recorded imruroenr" COLO. REV. STAT. t 38-38-lC4 f.1990). The Washington dccd of trust foriclosure scheme
apparentlycontains no analogous provision.

[FNl42], UCIOA U 3-116(h), 7 U.LA. at 352 (1982),

IFNI43]. For a discussion sf rnaoagement problems. particularly with amateur association boards lacking financial
and business experlisg see supra noG 13 and accompanying texl

l-FNt 44'1. This nmuld ioclude both rbe Prioritized and ttre lrss-Prioritized Lien.

[El'Il45l. A unit ownels personal liabilify for unpaid assessrnenb duc during lhat owueds oumership ofa unit is well
estabtished See NATELSON, supro rr,te 19, at222.It is also iruplicitly recognized in UCIOA's grant of pow€r to
the.association'lto collect assessments . . . from unit ormers." UCIOA 0 3-102(2), 1 U.LA. at326 (19821. See also
TI|E IIOMES ASSOCTATION HANDBOOK TECII. BULL. 50,324-n glrban Land hstitute, 1954) (extensive
tbough inconclusive argument that pusonal asse$smcnb should be availabte) PENNgf, supra note 18, at 54 I ;
FIIA Form 1401 (VA Form 268201), HUD-fl{A Handbook 4135.1 g l; COLO. BEv. STAT. 6 38-33J:315(6)
(Supp. l99l) (clarifiing that unit ownc/s tiability for paymeot of assessmenh persists deqite.any waivcr of rxe of
corrrnon elenents or abandonrnent of unit). But see Certury Park Coadominium Ass'n v. Norwest Bank Bisrrark
620 N.W.zd 349, 352 (N.D- 1988) (no personal liability or assurnption of assessment obligations by foreclosure sate
purchaser). Gonerally, liability of a unit owrcr should not extend to assessnents coming due affer a unit owner
tansfers title to the uait to a succ€s$or. But s€e NATEISQJ.I, slrpra rele 19, a|L22;RESTATEMENT OF PROP-
ERTY- { 538 (1944:} (corrtinuing obligation of prcrnisor after parting with land ownerdrip depends on iatention
rnanifestedin making covonant); Komgold,s-rEra notc 5?, at 331.

[FNl46]. Compare Colorado's recently adopted venro& which provides vaguely tbag nlren the associatioa fails to
respond to a proper request for an assessment shtrls repor( "it slull have no right to asscrt a Eiority lien upon the
unit for uryaid assessnrents which were due as of the date of the request." COLO. FEV. STAT. |i 3li3JJl6(8)
(1991) (eqhasis added). The term'lriority lien" leaves unctear wlrcfier il is merety tlrc Prioritized Lien whicL no
longer scerrcs the unrqorted assessments, or ufie6cr lhcsr a$scssnents harc also lost tie security of tLc Ipss-
Pdoritiz€d Uen Since even the less-Prioritized Lien does have statutory priority under UCIOA over mortgages

{i
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juaior to the frrst mortgage but Elcd ater the declaration, this Iss-Prioitizr.d Uen could correirably be within the

term "priority lien" Thig unfortunate language was fte product oflast-minute, politicol corrpromise.

IFN1 44. For a discussion of t$ perpctually renewable Priorilized Lien, se suprtt text following note I 17.

[8N1481. Id To assure that each association bas a registered agent, and to encourage what many practitioners con'

sider good practice, Colorado's entire lien for assssm€dts provision is conditioned on the rsociation being irrorpo-
rated. cDLo. REV. STAT. { 38-333-316(l) (Supp. 1991).

IFN149I. COI,O. REv. STAT.$ 38-33.3-316(8) (Supp. 1991).

lFN150l. UCIOA $ 3-ll5(a), 7 U.L.A. att49 (r9{2).

[R.Il5ll, UcIoA $ 3-ll60),7 UI.A. at 351 (1982).

IFNI52l. UCIOA $ 3-103(c), ? U.LA. at 328 (1982).

lFNl 531. Regarding the need for bet(er financial ptanning by manycommunity associations, see $rPrc note 12 and

accorryanying text.

IFNl54]. For authorities rcporting outrageous and disruptive bchavior by commuoity association members, see, e.8.

Winolan, l4ixed Blessings, supra noteT , at63 n.261.

[FNlssl. For exampte, in Colorado the realtors and developers supported enactment of the stahite, including the
*supe.r priority'' lien while title insurers and the Real Estate and Titles Section of the Colorado Bar Association op-

posia itr coaitment. In Coonccticut and Washington, lhe Bar supporbd the legislation. Reahors in Colorado and

ilaska sulported €nactrnent of tiCIOA, but Realtors opposed sraclmetrt in Connecticut. Lenders were part of,lhe

coalition virich supportcd enechtent in ConnecticuL a.s irdccd the Federal Eome Loan Mortgage Corporation had

helped sponsor developmeat of the UCIOA "super priority'' tien in the fint place. N-ote, fol examplg Srat Henry

fud],, (rdose article so strongly supporting "super priority" lien is cited throughout this Article) was and renains

Freadie Mac General Counsefana rryas Adviso; 1o tbe Specid Conmittee drafting the UCIOA- Ilowever, lcrders

specifically opposed the 'super priorit/' lien in Colorado, anen succeeding in having it temporarily removed'from

the bitl before lhe Colorado Senate votad to gecificallyadd tbe lien provisions bac.k into the bill.

tFNl56l. FEDERAL NAfiONAL MORTGAGE ASSOC. SELLING Gt IDE, Part VIII, clr. 6, $ 608.02 (l9Y: {uo:,
iroy irnoenru, HoME LoAN MoRTcAGE coRp. SELLERS sERvIcERs' cuIDE, g 2003(c), 2@flc). As

noteti in Commcnt I to UCIOA ti 3-l 16. tfterc bas also bccn some corp€rn that thc "super priority'' licn would nrn

afoul ofstata regulalions reshiaing lending institutions to mortgages ill:-h *i!ttj" lierr- See, a.g.,CAL FIN.

CrclDE $2102 (D""ring 1989);N.Y. BAIIKING LAW $ 380(4) (Consol. l99OhTFJi BEV. CW-STAT- A)'IN.. art
g52iit. 6 S.OS ntrest tie+ a Supp. tgpZt . See also ltlfir.d V. Contarino & Richard O. Kincn Control and Mandg*

^"ni 
ofcon^on Elenmts by Covetunt, 14 HASTJNGS L.J. 309, 314 (1963); Russell R Pike, The Conilominiwn

as a .L{ortgage Investment, 14 HASTINGS rt. UZ,2S6 (1963). To date, such stahrtps have not been asserted to

irhibit arortgage loans securcd by CIC units--pcrhaps followtqg the lead offodcralregulators urd recognizing how

widespread the market is in which thc six-month supcr priorig is rocogpizcd,

[FNl57]. The FNMA provision is timited to situations whcre the declantion requircs lhat asses$nents be paid

r*"&,ry. fepf*nf NATIONAT MORTGAGE ASSOC. SELTING CIJIDE" Pad VIII, ch. 6, $ 608.02 (Rev, June,

1990). The frcddie Mac provision contemplates that a mortgagee who obtains title to a unit will be liable for up to 6

monrix of assessments. i Feorner uolvc IoAN MORTGAGE CORP. SELLER.S SERVICERS' Ot IDE, 0$

2003(c), 2005(c). As discussed in rrprd notes lO7-10 and accompanying text, mortgagcc PayEont of the six-month

@ 2010 Tlonson Rcutcrs. No Claim to Oig. US Gov. Wodrs.
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delinquency is lilcty at this stage anyray.
The contrast btncen thc Fannie Mae and Freddie Mac provisions oo aceptability of mortgages subject to the

"super priority" lien echoes the contrasting positioru of the Departmenl of Housing and Urban Development and the
Veteraos Administration on whether mortgageepaymeot of the six-month delinquency will be covered under claims
uaderIIUD mortgage insurance or {re VA. While IIIJD lms hkcn the position that such payments are covered, the
VA contend$ lhat they are [ot, oiting its ctatutory rcsriction of VA loans to first liens only. .See FEDERAL NA-
TIONA.L MORTGAGE ASSOCIATION MEMoRANDUMTTO ALL FHA/VA SELLER/SERVICERS (West Va.)
[Nov. I 8, 1980). FNMA, however, assunes that VA guaxanbed mortgages may be subject to the "super priorify'' lien
provided adequate assuraoce is provided to FNMA that it wiU be held hannlcss with respect to piioritized asscss-
metrts.,ld,

There is some curent concern regarding wtretlrer lhese various agencies rnight cbange their view on the accept-
ability of first mortgages subject to the "super priority'' assessment lien See e.g,, Buclc, Stqer Priority Liew for
Community Associations, I MULTIPLE OWNERSHIP AC)TS SYMPOSITJM, supra \ote 22, at 153, 157; Buck,
I99l-92 Legislative Updale, r,r l3TH ANNUAL COMMUNITY ASSOCIATION LAW SEMINAR MATENALS,
384, 395 (CN,1992). However, dte number and size ofjurisdictions wiah versions of the usuper priorit/' lien now
in effect may, as a practical matter, cffectivety mandate continuation of the ageircied present acceplance of this lim-
ited supcr priority.

IFNI58]' .9ee Buclc, Stper Priority Liens for Communit! Associations, I MULfiPLE OWNERSHIP ACTS SYM-
PASIUM, supra tote 22, aa 153, 156 (developers' aud association aar,rrley addrcssiqg experience both iu Connecti-
cut an{ aationally); Letter -from Norman H. Roos, Coruecticut Mortgage Bankers Association counset ao Charles H.
Rhyne (regarding Co.nnecticut experience) (on file wirh author); Letter from Robert lvl Diamond, Esq., Virginia
developers'counsel to Gurdon Il. Buck (Feb. 26, 1991) (regarding Virginia erperience); Telephone Interview with
Marlr Burt, Managirr of State Relations, Gorarnmeot & lndusky Relations, Federal llorne Inan Mortgage Cokpora-
tion (March 16, 1992). See also letter frorn Mary Burg Managa of State Retations, Govemment & Industry Rela-
tions, Federal llone loaa Mortgagc Corporatiorl to Hon. Bruce G. Sundlun, Governor of Rhode Island (Oct. t8,
1991) (arguing for ripeal. of Rhode Islaod's l99l passage of a fle-year superpriority for association lieru, and im-
pliedly accepting and advocating the six-rnonth supa priority provisions of the Unibrm Aots as in keeping with
Freddie Mac's nationwide uniform standards) (oo file with author).

lFNl59l. UCTOA $ 2-107(b),7 U.L.A. at 466 (1985); S* alsoUCIOA li 3-l ls(a), 7 rJ,L.A- at 52927 (1952).

tIN!-691. Wittie\ Origtrs of the Cammunity Asnciationb Special Lien Prioityfor Unpaid Assasnents Under the
UniftrmActs, MULTIPLEOWNERSHIPACISSYI,IPOSI{IM, supraaote22,atl7l, 173.See atsoUCIO.L0 3-
I 16 crrt. l,7U.L.A. at929 (1982).

[FNf 6tl. Wittiqsupranote 16O at 173.

[FNI62J. Bvck, Super Priority Liens for Community Associations, MULTIPTE OWNERSHIP ACTS SYMPO-
SICIM, supra nob 22, at 153, 155, In Connecticul q&ere UCIOA became effective Janriary. l, 1984, Mr. Buck re-
ports ttrat escrows havc been required only after the lendcr has already once beeo forced o pay off delinquent as-
sessmenb in an enforcement action. Jd. S.ge a'so NETSON & WIIITMAN, supra rnta 17, at 965-66 (zuggesting as
an'explaration for their tron-ute that adniinistration costs for assqssment escrows are particularly high due to more
freguent payouts than assessments for tar@s and insruancg but nooetheless favoring their use). Compare TLIE
IIOMES ASSOC. IIANDBOOK, sap ra rnte 145, at 232 (repnln4long before Uaiform laws Conference promul-
gation of UCIOA or UCA that 2l of ? I associatiom questioned maintained assessment esc,rows),

[!$!fi1J. Fu estimates of the age of cooununity asociations, see sup ra rrote 27 .

[FN1641. For a discussion of the transfer of gorremnental reponsibilitics to comrrunity associations, *e supra

@ 2010 ThomsotReuten, No Claim to Orig. US Gov. Wodrs.
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notes I l- 12 and acconrpanying tcxt,

tFl.ni5l. For a discrssion of tte irnpact on neigtrboring CIC units of unpail assessments, $ee JtrPla notes 24'26 utd
acconPalyirig tert.

fFNl 661. ,See Letter from IIarry L Paulsen, Exec. Dir. Iand Ti0e Assoc. of Colorado, to Senator Bill Sch'roeder

(Nfsrch ?, 1991) (on file with authr). a

lFNl67l. UCIOA $ 3-ll6(a),? U.LA" at351-52 (198t.

rFNr 681' 
'see 

Arnericar tand ritle Association (A'L'T'A) Rcsideotial owners Policy' Form B (19?0)' Exclusioo 3

(D); A.L.TA. Loan Policy, Form 1970, Exclusion 3 (D). The same exolusion in Plain Language Form ?-I9?9

makes clear he title insurance company's liability for mechanicd liens for wodr and tuterials prior to issuance of
the policy. When addressin! individual cases in Coonectiort (a UCIOA shte), and not the merits of UCIOA as legis-

lation, title mmpanies have thcrnselvcs asserted this same argument: "that creation of the lien is a postiolicy occur-

rence and not covered." ,9ee lettcr from Gurdon H. Buck, Esq., b Jants L. Winotcur (Jan. 3,l99Z) (on file witi au-

thor). T[ough Mr. Buck does not coruider this conclusion to be "self-evideot " he repors tide companies generally

succeed in so denying liabitity for assessment dehutls occuning afrer issuance of a title policy. Id Mr, BuclCs con-

cern is apparently based in the Form 4 (and Form 5) endorsearcot* ^fd

tFN169l. A.L.T.A. Condominiun Endorsement Form 4; A.LT.A PuD Endorsement Form 5,

fFNl70J. A.LT.A. Condominium Endorsement Form 4.

fFNlT ll. A.LTI. PUD Endqscrnent Fom 5.

[8N1721. The PUD endonement is a bit less susccptible to this reading bccause, unlikc thc condooinium endorse-

menL it does not cxpressly includc within its coverage a! as$cssmeDl lien created by stabte.

fFNl?3]. D. BARLOW BURKE, LAW OF TITLE INSU&qI.TCE 83 0986). "[T]he insurcr will indend$ the pol-

i"y ttota.r ody ifthe title is otberwise than as stated as ofthe date ofissuance. Both on-record aod off-record risks

arising after tbat date are not corcredby the policy." Id.

fFN174l. I GURDON Bucig CONDOMINIW DEVELOPMENT $ 8:66, at 8-l l? (1991)'

t N175]. See st4tra text u notes 14249.

tfNl?61. c/ I GURDONBUCK, CONDOMINITTM DEVEI,OPMENT $ 8:66, at 8-l2l (1991).

fFN177 |, UCIOA {J -204,'1 V.L.A. ar266 (1985).

27 Wake Forest L Rev.353
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Ex. Pleading Date Vol. Pages 

2 Answer to Complaint 11/3/2011 I 0099-

0105 

16 Appendix of Exhibits to Defendant’s 

Motion for Clarification or, in the 

alternative, for Reconsideration of Order 

Granting Summary Judgment on Claim of 

Declaratory Relief 

2/6/2012 V 1002-

1172 

7 Business Court Order 12/8/2011 IV 0781-

0785 

1 Complaint 9/6/2011 I 0001-

0098 

49 Correspondence dated 3/28/13 re: 

Proposed Final Judgment 

4/10/2013 X 2114-

2140 

10 Court Minutes:  Decision re: Plaintiff’s 

Motion for Partial Summary Judgment & 

Defendant’s Countermotion 

12/16/2011 IV 0833-

0834 

9 Court Minutes: All Pending Motions 12/12/2011 IV 0831-

0832 

27 Court Minutes: All Pending Motions 3/12/2012 VII 1538-

1539 

34 Court Minutes: All Pending Motions 5/7/2012 VIII 1755 

38 Court Minutes: All Pending Motions 6/11/2012 IX 1888 

63 Court Minutes: All Pending Motions 6/3/2013 XI 2464 

48 Court Minutes: Bench Trial 3/12/2013 X 2112-

2113 

46 Court Minutes: Calendar Call 2/19/2013 IX 2101 

30 Court Minutes: Decision 3/28/2012 VII 1550 

40 Court Minutes: Decision 6/22/2012 IX 1893 

11 Court Minutes: Mandatory Rule 16 

Conference 

1/9/2012 IV 0835-

0836 

25 Court Minutes: Minute Order 3/7/2012 VII 1511-

1512 

64 Court Minutes: Minute Order – Decisions 

re: 6/3/13 Motion for Attorney Fees and 

Costs 

6/28/2013 XI 2465 

43 Court Minutes: Motion for 

Reconsideration 

7/12/2012 IX 2081-

2082 

60 Court Minutes: Motion to Retax 5/28/2013 XI 2427 

29 Decision 3/28/2012 VII 1547-
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1549 

39 Decision 6/22/2012 IX 1889-

1892 

65 Decision 6/28/2013 XI 2466-

2470 

56 Defendant’s Case Appeal Statement 5/8/2013 X 2328-

2331 

70 Defendant’s Case Appeal Statement 9/5/2013 XI 2505-

2508 

15 Defendant’s Motion for Clarification or, 

in the alternative, for Reconsideration of 

Order Granting Summary Judgment on 

Claim of Declaratory Relief 

2/6/2012 V 0975-

1001 

37 Defendant’s Motion for Reconsideration 

of Order Granting Summary Judgment on 

Claim of Declaratory Relief 

6/8/2012 VIII-IX 1774-

1887 

52 Defendant’s Motion to Retax Costs 4/25/2013 X 2173-

2186 

69 Defendant’s Notice of Appeal and Notice 

of Related Case 

9/5/2013 XI 2485-

2504 

55 Defendant’s Notice of Appeal and Notice 

of Related Cases 

5/8/2013 X 2253-

2327 

57 Defendant’s Notice of Filing Cost Bond 

on Appeal 

5/10/2013 X 2332-

2337 

59 Defendant’s Opposition to Motion for 

Attorney’s Fees and Costs 

5/24/2013 XI 2377-

2426 

5 Defendant’s Opposition to Plaintiff’s 

Motion for Partial Summary Judgment 

and Counter-Motion for Summary 

Judgment 

11/30/2011 III-IV 0544-

0756 

18 Defendant’s Opposition to Plaintiff’s 

Motion for Summary Judgment and 

Counter-Motion for Summary Judgment 

2/14/2012 VI-VII 1181-

1433 

33 Defendant’s Opposition to Plaintiff’s 

Third Motion for Summary Judgment / 

Countermotion for Summary Judgment 

4/25/2012 VIII 1668-

1754 

23 Defendant’s Reply In Support of Motion 

for Clarification or, in the alternative, 

Reconsideration of Order Granting 

Summary Judgment on Claim of 

Declaratory Relief 

3/6/2012 VII 1486-

1507 
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42 Defendant’s Reply in Support of Motion 

for Reconsideration of Order Granting 

Summary Judgment on Claim of 

Declaratory Relief 

7/9/2012 IX 1952-

2080 

36 Defendant’s Reply Memorandum in 

Support of Countermotion for Summary 

Judgment 

6/4/2012 VIII 1766-

1773 

22 Defendant’s Reply to Plaintiff’s 

Opposition to Defendant’s Counter-

Motion for Summary Judgment 

3/6/2012 VII 1477-

1485 

50 Final Judgment 4/11/2013 X 2141-

2168 

53 Final Judgment 5/1/2013 X 2187-

2212 

17 Joint Case Conference Report 2/10/2012 VI 1173-

1180 

47 Joint Pre-Trial Memorandum 3/11/2013 IX 2102-

2111 

68 Judgment 8/18/2013 XI 2481-

2484 

54 Motion for Attorney Fees and Costs 5/2/2013 X 2213-

2252 

66 Order Denying Motion to Retax Costs 7/3/2013 XI 2471-

2475 

32 Order Denying Plaintiff’s Motion for 

Summary Judgment/Order Granting 

Defendant’s Countermotion for Summary 

Judgment 

4/16/2012 VIII 1661-

1667 

71 Order for Return of Monies on Deposit 9/9/2013 XI 2509-

2510 

28 Order re: Defendant’s Motion for 

Clarification 

3/16/2012 VII 1540-

1546 

45 Order re: Defendant’s Motion for 

Reconsideration of Order Granting 

Summary Judgment on Claim of 

Declaratory Relief 

7/24/2012 IX 2095-

2100 

67 Order re: Plaintiff’s Motion for Attorney 

Fees and Costs and Defendant’s Motion to 

Retax Costs 

7/23/2013 XI 2476-

2480 

14 Order re: Plaintiff’s Motion for Summary 

Judgment on Claim of Declaratory Relief 

1/19/2012 V 0967-

0974 
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and Defendant’s Counter Motion for 

Summary Judgment on Claim of 

Declaratory Relief 

44 Order re: Plaintiff’s Motion for Summary 

Judgment on Declaratory Relief and 

Defendant’s Counter-Motion for 

Summary Judgment 

7/20/2012 IX 2083-

2094 

13 Order re: Rule 16 Conference 1/18/2012 V 0964-

0966 

24 Order Setting Civil Non-Jury Trial and 

Calendar Call 

3/6/2012 VII 1508-

1510 

51 Plaintiff’s Memorandum of Costs and 

Disbursements 

4/16/2013 X 2169-

2172 

4 Plaintiff’s Motion for Partial Summary 

Judgment on Issue of Declaratory Relief 

11/7/2011 I-III 0108-

0543 

12 Plaintiff’s Motion for Summary Judgment 1/16/2012 IV-V 0837-

0963 

31 Plaintiff’s Motion for Summary Judgment 

on Issue of Declaratory Relief 

3/30/2012 VII-

VIII 

1551-

1660 

19 Plaintiff’s Opposition to Motion for 

Clarification or in the alternative for 

Reconsideration of Order Granting 

Summary Judgment 

2/27/2012 VII 1434-

1472 

41 Plaintiff’s Opposition to Motion for 

Reconsider [sic] of Order Granting 

Summary Judgment on Claim of 

Declaratory Relief 

6/27/2012 IX 1894-

1951 

58 Plaintiff’s Opposition to Motion to Retax 

Costs 

5/23/2013 X-XI 2338-

2376 

62 Plaintiff’s Reply to Opposition to Motion 

for Attorney Fees and Costs 

5/29/2013 XI 2444-

2463 

35 Plaintiff’s Reply to Opposition to Motion 

for Partial Summary Judgment on Issue of 

Declaratory Relief & Opposition to 

Counter Motion for Summary Judgment 

5/18/2012 VIII 1756-

1765 

3 Plaintiff’s Request to Transfer to Business 

Court 

11/4/2011 I 0106-

0107 

61 Plaintiff’s Supplement to Memorandum of 

Costs and Disbursements 

5/29/2013 XI 2428-

2443 

26 Recorder’s Transcript of Proceedings: 

Plaintiff’s Motion for Summary 

3/12/2012 VII 1513-

1537 
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Judgment/Defendant’s Opposition to 

Plaintiff’s Motion for Summary Judgment 

and Countermotion for Summary 

Judgment 

6 Reply to Opposition to Motion for Partial 

Summary Judgment on Issue of 

Declaratory Relief & Opposition to 

Counter Motion for Summary Judgment 

12/7/2011 III-IV 0757-

0780 

21 Scheduling Memo 2/28/2012 VII 1476 

20 Scheduling Order 2/28/2012 VII 1473-

1475 

8 Transcript of Proceedings: Motions 12/12/2011 IV 0786-

0830 

 



1.4 FAMILY RIDER
(Assigument of Rents)

LOAN NO.: 0508168244 MIN: 1 00141 5OOO001 39326
MERS Phone: | -888-679-6377

THIS 1-4 FAMILY RIDER is made this 8th day of SEPTEMBER, 2005 ,

and is incorporated into and shatl be deemed to amend and supplement the Mortgage. Deed

of Trust, or Security Deed (the "security Instrument") of the same date given by the
undersigned (the "Borrower") to secure Borrower's Note to

THE MORTGAGE STORE FINANCIAL. INC., A CALIFORNIA CORPOBATION

(the "Lendel") of the same date and covering the Property described in the Security
lnstrument and located at:

950 SEVEN HILLS DRIVE, UNIT 1411, HENDERSON, NV 89052

IProperty Addressl

14 FAMILY COVENANTS. ln addition to the covenants and agreements made in the
SeCurity Instrument, Borrower and Lender further covenant and agree aS follows:

A. ADDITIONAL PROPEBTY SUBJECT TO THE SECURITY INSTRUMENT. IN AdditiON tO
the Property described in the Security lnstrument, the following items now or hereafter
attachei to ihe Property to the extent th€y ars fixtures are added to the Prope.rty description,
and shall also consiitutb the Property covered by the Security lnstrument: building rnaterials,
apoliances and qoods of everv nature whatsoever now or hereafter located in, on, or used, or
idtended to be lrsed in connection with the Property, including, but not limited to, those for
the purpos€s of supplying or distributing heating, cooling, electricity, ga.s, water, air and light,
fire prevention and extinguishing apparatus, security and access control appatatus, plumbing,
battr ttrbs, water heaters, watel closets, sinks, ranges, stoves, refrigerators, dishwashers,
diSposats, washers, dryers, awnings, storm windows, storm doors, screens, blinds, shades,
curtains and curtain rods, attached mirrors, cabinets, paneling and attached floor coverings,
all of which, including replacements and additions thereto, shall be deemed to be and remain
a part of rhe Propertt covered by the Security lnstrument. All of the foregoing-together with
thb Property deicribed in the Security Instrurnent (or the leasehold estate if the Security
Instrument is on a leasehold) are reierred to in this 1-4 Family Rider and the Security
lnstrument as the "Property."

,-fu^.kn
Fom 3170 1/01

MULTISTATE 1- 4 FAMILY RIDER - Fannie Mae/Freddie Mac UNIFORM INSTRUMENT

v-57R (0411t Page 1 of 4 r.ENOEB STJPPORT SYSTEMS INC. 67R.NEW IO3/!o5'
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B. USE OF PROPERTY; GOMPLIANCE WITH LAW. Borrower shall not seek, agree to or
rnake a change in the use of the Property or its zoning classification, unless Lender has
agreed in writing to the change. Borrower shall comply with all laws, ordinances, regulations
and requirements of any governmental bodv applicable to the Property.

C. SUBORDINATE tlENS, Except as permitted by federal law, Borrower shall not allow
any lien inferior to the Security Instrument to be perfected against the Property without
Lender's prior written permission.

D. RENT LOSS INSURANCE. Borrowsr shall rnaintain insurance aqainst rent loss in
addition to the other hazards for which insurance is required by Section 5. -

E. "BORROWER,S RIGHT TO REINSTATE" DELETED. Section 19 is deleted.

F. BORROWEB'S OCCUPANCY. Unless Lender and Borrower otherwise agree in writing,
Section 6 concerning Borrower's occupancy of the Property is deleted

G. ASSIGNMENT OF LEASES. Upon Lender's request after default, Borrower shall assign
to Lender all leases of the Property irnd all security deposits made in connection with leases
of the Property. Upon the assignment, Lender shall 

'have 
the right to modify, extend or

terminate the existing leases and-to execute new leases, in Lendert sole discretion. As used
in this paragraph G, the word "lease" shall mean "subleasen if the Security Instrument is on a
leasehold.

H. ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; TENDER lN POSSESSION,
Borrower absolutely and unconditionally assigns and transfers to Lender all the rents and
revenues_(r'Rents") of the Property, regardle5s of to whom the Rents of the Property are
payable. Borrower authorizes Lender or Lender's agents to collect th€ Rents, and agirees that
each tenant of the Property shall pay the Rents to Lender or Lender's agents. -However,
Borrower shall receive the Rents until: (i) Lender has given Borrower nbtice of default
pursuant to Section 22 of the Security Instrument, and (ii) Lender has given notice to the
tenant(s) that the Rents are to be paid to Lender or Lender's agent. This a-signment of Rents
constitutes an absolute assignment and not an assignment for dditional secuiity only.

v-57H (0411) Page 2 at 4
nnw&hh
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lf Lender gives notice of default to Borrower: (i) all Rents received by Borrower shall be
held by Borrower as trustee for the benefit of Lender only, to be applied to the sums secured
by the Security Instrument; (ii) Lender shall be entitled to collect and rgceive all of the Rents
of the Propeny; (iii) Borrower agrees that each tenant of the Propefiy shall pay all Rents due(iii) Bonower agrees that each tenant of the Propeny shall pay all Rents due

ander or Lendei's aqents uoon Lender's written demand to the tenant; (iv);;,i";.H5'i;'G;a;;LL'ioEi;J 
"-gilG 

u6'a'H;lii ,i;'ittl-'ii"ii'i"E't5 thJi,iirii't-; ii"j
unless'applicable law plovides otherwise, all Bents collected by Lender ol Lender's agents
shall be applied first to the costs of taking conuol of and managing the Property and
collecting the Rents, including, but not limited to, attorney's fees, receiver's fees, premiums
on receiver's bonds, repair and maintenance costs, insurance pramiums, taxes, assessments
and other charges -on the Property, ?nq lhgn to the sums secuied.by the .Security Instrument;and other chalqes on the Property, and then to the sums secured by the Security lnstrument;
(v) Lender, Lenider's agents or any judicially appointed receiver shall be liable to account fot
onlv those Rents actually received; and [vi] Lender shall be entitled to have a receivel
appbtnteo io iate poC5Jiiio'n irT riiri 

'niiabii'tiJ'i"6'potv'anJ "diliii 
tnJ neniC ano b?-otits

d-eiived from the Property without any shbwing as to the inadequacy of the Property as
security.

lf the Rents of the Property are not sufficient to cover the costs of taking control of and
managing the Property and' of bollecting the Rents any funds.expended by. Lender f-or such
purposes shall become indebtedness of Borrower to Lender secured by the Security
Instrument pursuant to Section 9.

Borrower reDresents and warrants that Borrower has not executed any prior assignment
of the Rents and has not performed, and will not perform, any act that would prevent Lender
from exercising its rights under this paragraph.

Lender, ol Lender's agents or a iudicially appointed teceiv€r, shall not be required to entet
upon, take control of or-maintain the Property before. or -after giving. notic-e of default to
gbrrower. However, Lender, or Lender's ag'ents or a judicially appbintel receiver, may do so
at anv time when a default occurs. Anv aoolication of Rents shall not cute or waive any

only those Rents actually ; and [vi] shall be entitled to have a receiver

at any time when a default occurs. Any application of Rents not cufe or warve any
default or invalidate any other right or remedy of Lender, This assignment of Rents of the
Property shatl terminate-when all ihe sums secured by the Seculity Instrument are paid in full.

t. CBOSS-DEFAULT PROVISION. Borrower's default or breach under any note or
agreement in which Lender has an interest shall be a breach under the Security lnstrument
and Lender may invoke any of the remedies permitted by the Security lnstlument.

v.57R (O411) Page 3 of 4
,r.r#h

Form 3170 1/O1
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained
in this 1-4 Family Rider.

(Seat)
-Borrower

---------lSeal)
-Borrowcr

(Seal)
-Bonower

-.Bormwer

. (Seat)
-Borrower

-- 
(S€al)

-Borrowcr

(SEaD

-Bormwer

v-s7R t0411) Page 4 of 4 Form 3170 1/01
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PREPAYMENT RIDER
LOAN NO.: 0508168244 MIN: 1 OO1 41 SoOOOO1 39325

MEBS Phone: 1 -888-679-6377

This "PREPAYMENT RIDER" (hereinafter "Rider") is made ttds 8th day of SEPTEMBER, 2Oo5

and is incorporated iato and shall be deemed to amcnd and mpplenent the Mortgage, Deed of Trust, or
Security Dced (the ''security Instrument") of the same date made by the undenigned (the "Borrower") to

secure Borrower's Note (the Note') co

THE MORTGAGE STORE FINANCIAL,INC., A CALIFORNIA CORPORATION

(the "I*nder') which is secured by the Security Intrumenl on real property Iocated at:

950 SEVEN HILLS DRIVE, UNIT 14'I1, HENDERSON, NV 89052
lPmperty Addressl

ADDITIONAL COVENANTS. Iq addition to the coveuanLq and agreements made in rhe Note or Security

Instrument, Borrower aud knder further covenant and agree as follows:

I have the right to rnake payments of Principal at aqy time before they rre duc. A prepayment of all of
&e unpaid principal is known as a "Full Prepayment," A prepayment of only part of the unpaid principal

is known as a "Partial hepaymert."

Except as provided below, I may makc a Fult or Partial PrepayfiFnt rt any time. lf I ruake a Partial

Prepayment equal to one or morc of my monthly paynarts, my due date may be advail"ed no rnore than

one montl. If I make any otler Partial Prepayment, I must still make each Iater payment as it becornes due

and in the same amount. I rnay rnake a Full Prepayroent at any dme. However, if within tle first
TWENTY FOUR ( 24 ) months aftcr the exccution of ttre DeEd of Trust, I make any prepayrnen(s)

within any l2-mon0 period the toal amount of which exceeds TWENTY percent

I 2O.OO Vo) of the original Principal anounr of this loan, I will pay a prcpayment charge in an amount

equal o the payment of SIX ( 6 ) month.s' advance intprest on the amount by which

the total of my prepaymen(s) withirr that l2-rnonth period cxceeds TWENTY percent

( 20.00 %'t of the original Principal amouni of the loan,

Prepayrnent - HARD PaO. I of 2

tnitiav:#*7
LENDER $JPPORT SYSTEMS INC. PRE-NV.R.PRS (06/05I
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BY SIGNING BELOW, Borrower accepts and agrecs to the t€rms and coveoants contained in
Prepaynent Rider.

-------(Seal)
-Borrower

(Seal)
-Borrower

(Seal)
-Bonotver

-Bortower
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INIEREST-ONLY ADIIENDTM
TO ADJUSTABLE RATE RIDER

LOAN NO,: O5O8168244 MIN; 1 00'l 41 5000001 39326
MERS Phone: 1 -888-679-6377

PROPERTY ADDRESS: 9s0 SEVEN HILLS DFlvE, UNIT 141 '1, HENDERSON, NV 89052

THIS ADDEIIDIIM is rude this 8rh day of SEPTEMBER,2005 , and is incorporated into
and inrendcd to form a part of Oe Adjusuble Rate Rider (the "Rider") dated the same date as this

Addendum executed by thc undersigncd and payable to

THE MOBTGAGE STORE FINANCIAL, INC., A CALIFORNIA CORPORATION

(ttle "Irndsr").

THIS ADDENDUM super.sedes Sectioa 4(C) of ttp Rider. None of the other pmvisior.s of the Note are

changed by this Addendum.

4, INTDREST RATT AND MONTHLY PAYMENT CHANGES
(C) Calculation of Cbanges

Before each Change Date, the Note Holder will calculate my new interest rate by adding

FIVE AND OOO/IOOOTHS percentage poin(s) ( 5.000 %) n the Current Index

for such Change Date, The Note Holder will then round the result of this addition to the nearest

one-cighth of one perccntage point (0.1?5%). Subject to Oe limis stated in Smtion 4(D) betow, this

rounded arnoun! will be my new intcrest rate uutil the next Change Date.

During the lnterest{nly Period, the Note Holder wilt lhen determine the amount of tlrc

monthly paymetrt that would be sutficient to repay accrued interest. This will be the amount of rry
monthly payment until the earlier of 0re next Change Date or the end of the Interest{nly Period unless I

nute a voluntary prepayment of principal during such period. If I make a voluntary prepayment of
principat during the Interest-Only Period, my payment afirount for srbsequent palnents will be reduced to

the amount necessary to pay intercst at the then current interest rate 0n the lower principal balance. At the

end of the Interest{nly Period and on each Change Date thereafter, the Note Holder will determine the

arnounr of the monthly paym€nt that would be suflicient to repay in full the unpaid principal tlut I an
expected to owe at the end of the lnterest{nly Period or Change Date, as applicable , in equal monthly
paymeils over rhe rernaining term of the Note. The result of this calculation will be the new arnount of
my monthly payment. After the end of the Interest{nly Period, my paynent will not be reduced due to

voluntary prepayments.

,nrrn",/'Y/4
IINDER $IJPFOHT SYSTEMS INC. GEN{88.6EN IO8D4IPagD I of 2
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(Seal)
-Borower

- (Seal) - iSeal)
-Bonower -Borrower

(.qeal) Seal)
-Borrower -Eormwer

-Bomwef
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APN NO.177€S1&137
RECORDINGREOUESTED 8Y

illlr I ]t il il | ]t I ltilt | il ffi I ]t Lt
20090603-0001992

Fee: $1.5.00 RPTT: $0.00
N/C Fee: $0.00
06lOSl2OOg LO:24:54
T20090193865
Requestor:

FIDELITY NATIONAL DEFAULT SO
Debbie Conway GWC
Clark County Recorder Pgs: 2

WHEN REOOrcED MAILTO

REGIONAL TRUSTEE SERVIGES CORFORATIOiI
616 lstAvenue, Suite 500
Seattle, WA 98104

Trusbe's Sale No: O7-FM8-74757

0?o3l7l tb
*FM8747570342000000*

NOTIGE OF DEFAULT AI{D ELEGTPN TO SELL UNDER DEED OF TRUST

NOTICE lS HEREBY GIVEN Otat REGIONAL SERVICE CORPORATION, is eltrer the duly appointed
Trustee, the substltute Trustee or ac'ting as agent for he BenEficlary under a Deed of Trust dated 9E/2005,
oceode<l by HAWLEY MCINTOSH, A MARRIED MAN AS HIS SOLE At{D SEPARATE PROPERW, as
Truslor, to secure obligations ln faror of MORTGAGE ELECTRONIC REGISTMTION SYSTEMS, lNC. AS
NOMINEE FOR ITS SUCCESSORS AI{D ASSIGNS, as Beneficiary, Fcorded 9/1S2005 , as Instrument
No. 2005091&0N492, and rerecorded as Instrument No. 20@0601-000730i!, of Official Records in the
ffice of he Recorder of CI-ARK County, NEVADA. There ls now owing upon the note secured by sairJ
Deed of Trust the sum of $136,453.63 prlndpal, with lnterest thereon lrom 1211f2O08. That a breach of, and
defauft in, the obligatlons for whlch sucfr Deed of Trust is seorrity has occuned as follorc:

FAILURE TO PAY INSTALLMENTS OF PRINCIPAL. INTEREST. IMPOUNDS AT{D IATE
CHARGES WHICH BECAME DUE 1I1I20f/9 TOGETHER WITH ALL SUBSEOUENT
INSTALLMENTS OF PRINCIPAL. INTEREST. IMPOUNDS, ISTE CHARGES, FORECLOSURE
FEES AllD EXPENSES: At{Y ADVAT{CES WHICH ntAY HEREAFTER BE MADE; ALL
OBLIGATIONS AtlD INDEBTEDNESSES AS THEY BECOME DUE; AND ANY INSTALLMENTS
ALREADY MADE, THATATA I-ATER DATE PROVE TO BE INVALID.

That by neason thereof, ONEV\|EST BANK FSB, the present benefiriary under such Deed of Trust, has
o<ecubd and dellvered lo sald Trustee, a written Declaration and Demand for Sale, and has deposited wilh
said Trustee, such Deed of Trust and all the documents evicterrclng obllgations secured trereby, and has
declared and does hereby declare all sums secured thereby immeOiately due and payable and has elec{ed
and does hereby elect to cause tre trust property to be sold to satisfy the obligations secured frrereby.

N.R.S. 107.0E0 permib certiain defiaults to be cured upm tre payment of the amounts required by Urat
statutory section wlthoul requidng payfnent of hat porlion of he principal and interest wfridr would not be
due had no default occuned. Where relnstatement ib possible, if tre defiautt ls not cured withln 35 days
bllowlng recording and malllng of this Notbe to Trustor or Trustor's successor In Inbrest; the right of
reinsbtement willterminale and the property may hereafter be sold.

To find out the amount you must pay, or to arrange for payment to stop the
foreclosure or if your property ls ln fbreclosurc foiany other reason, coirt*t:

Page 1 of 2
Nv NOD
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d)
tnet# 200908040003419
Frre: $lE.lll
illC Fse: $1.00

06fiH,1009 10:2210 Alul

Reueipl #: 2t50

Rcquaetor:

HORTH A['lERlCA]l TITLE COMPAH

Recorded 8y: MSH Pge:2

DEBBIE CONWAY
CI-ARK COUiITY RECORDER

APN # t77-35-6t0-t 37

Trustee's Sale # N47664 -;
North American tiile # \1Q')' t

PropcrtyAddress:950 Seven Hills Drive #14ll

I

NOTICE OT'DEFAULT AND ELECTION TO SELL UNDER
HOMEOWNERS ASSOCIATION LIEN

wARNTNGI rF you FArL ffifilffiNr spEcrFrED rN rlrrs
NQTICE, YOU COULD LOSE YOUR IIOME, EVEN IF TTIE AMOUNT
IS IN DISPUTEI

IFYOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAYMENTS IT.
MAY BE SOLD WITHOUT.ANY COURT ACTION and you may have the legal righr to brin! your account in

good standing by paying all your pait due payments plus permiced costs and expenses within the time permitted

by law for reidstatement of your account. No sale date may be set untit nin'ety (90) days from the date this notice

of default was mailed to you, The date this document was mailed to you apPears on this notice.

This amount is $4,289.50 as ofJuly 28,2009 and will increase until your account becomes cutrent.

While your property is in foreclosure, you still must pay other obligations (such as insurance and taxes)

required by your note and deed of trust or mortgage, or as required under your Covenants Conditions and

Restrictions. If you fail to make future payments on the loan, pay taxes on the property, provide insurance on the

property or pay other obligations as reguired by your note and deed oftrust or mongage, or as required under your
Covenants Conditions and Restrictions, the Horizons at Seven Hills (ttre Association) may insist that you do so in

order to Einstate your account in good standing. ln addition, the Association may require as a condition to

reinstatement that you provide reliable written evidence that you paid all senior liens, property taxes and hazard

insurance prcmiums.
Upon your request, this ollice will mail you a written itemization ofthe entire amount you rnust pay. You

may not have to pay the entire unpaid portion ofyour account, even though full payment was demanded, but you

must pay all amounts in default at the time pafnent is made. However, you arrd your Association may mutually
agree in writing prior to the forecldsure sale to, among other things, l) provide additional time in which to cure the

default by transfer ofthe property or othenlise; 2) establish a schedule ofpayments in order to cure your default;
or both ( l) and (2).

Following the expiration of the time period refered to in the first paragraph ofthis notice, unless the

obligation being foreclosed upon or a separate written agreement betwecn you and your Associarion permits a
longer period, you have only the legal right to stop the sale of your property by paying the entire amount
demanded by your Association.

To find out about the amount you must pay, or anange for payment to stoP the foreclosure,.or if your
property is in foreclosure forany other reason, contact: Nevada Association Services, Inc. on behalfofHorizons at

Seven Hills, 6224 W . Desert tnn Road, Suite A, las Vegas, NV 89146. The phone number is (?02) 804-8885 or
tolf free at (888) 627-5544.

tf you have any questions, you shbuld contact a lawyer or the Association which maintains the right of
assessment on yodr property..
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Instnrment # 200908040003419 Pag'e: 2 End of Document

Trustee's Sale # N4?664

Notwithstanding the fact that your property is in foreclosure, you may offer your property for sale, provided
the sale is concluded prior to the conclusion ofthe foreclosure.

REMEMBER, YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT
TAKE PROMPT ACTION.
NOTICE IS IMREBY GIVEN THAT NEVADA ASSOCIATION
SERVICES,INC.
is the duly appointed agent under the prrviously mentioned Notice of Delinquent Assessment Lien, with the
owner(s) as reflected on said lien being Hawley Mclntosh, dated.June 15, 2009, and recorded on June 17, 2009 as

instrument number 0001827 Book 20090617 in the official records.ofClark County, Nevada, executed by
Horizons al Seven Hills, hereby declares that a breach of the obligation for which the Covenants Conditions and
Restrictions, recorded on July 06,2005, as instrument number 0003420 Book 20050706, as security has occurred
in tha the payments have not been made of homeowner's assessments due from September 0 | , 2008 and all
subsequent homeowner's assessments, monthly or oftenrise, less credits and offsets, plus late charges, interesl,
trustee's fees and costs, a$orney's fees and costs and Association fees and costs.

Thar by rcason thereof, the Association ha! executed and delivered ro said agent a *rinei authorization and
has deposited with said agent such documents is the Covenans Cdnditions ind Restrictions and documents
evidencing the obligations secured thereby, and declares all sums secured thereby immediately due and payable

and elecu to cause the property to be sold to satis& tre obligations
Nevada Association Senices, Inc, is a debt collector. Nevada Association Services, Inc. is attemptingto

Collect a debt. Any information obtained will be usod for that purpose.

Nevada Associations Servicer, 1n.., *hos" addrsss is 6224W, Desert Inn Road, Suite A, Las Vegas, NV 89146 is
authorized by the association to eniorce the lien by sale.

LegalDescription: Horizons At Seven Hills Ranch, Plat Book 125, Page 58, Unit l4l l, Bldg l4 in thi County of
Clark

Dated: July 28,2009

When Recorded MailTo:
Nevada Association Services, lnc.
6224 W. Desen lnn Road, Suite A
Las Vegds, NV 89146
(702) E04-8885
(888)627-ss4

By: Natasha Collins, of
on behalf of Horizons at Seven Hills
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REGORDINGREQUESTED BY

WHENRECORDED MAILTO
And SEND TN( STATEMENT TO:

SCOT M. LUDWIG
900 s 4TH ST #207
LASVEGAS, NV 8910.1

Trustee's Sale No: O7-FMB-74757

APN NO. 177-35510-137

hrt#:201007210001842
Fees: $l?.00 lllG Fcc: $0.00

RPTT: $l8t.li Er: #

07t2ll20l0 I 2:07:20 PIul

Recoipl #: 43{lEg

Requestor:

SCOT LUDWIG

RecordcdBy:TAH Pgs:6

DEBBIE CONWAY
CI.ARK GOU I.ITY RECORDER

lilillllilililillll|illilil|ililililililililil il|i iiiIiiiii t|[itiiiiiriiir
TRiJ.stEE's DEED uPoN SALE

')t -E

The undersigned granfor declares: ,,..,, )t..- 
.

1. The Grantee herein was not the foreiiosin!;beneficiary.
l. The amount of the unpaid debt togethei'ivf.fll,bpsts was $156,95695.
Z. The amount paid by the Grantee at theTriis'ffelSalewas $36,000.01.
3. The documentaqr transfcr tax is:$186.15.

ti

THIS INDET{TURE made June 28, 2010, between REGION{L QFRVICE CORPORAT'ION.
a Califomia corporation, hereinafter called Trustee and SCOT Mr IUpWIG, hereinafter called
Grantee, WITNISSETI{: t'*'"t',,;.o

'\i*;s i
WIIEREAS, HAWLEY MCINTOSH, A MARRIED MAN AS HIS SOIET'AND SEPARATE
PROPERTY, by a Deed of Trust dated 9/8t?-005, and recorded 9lI5l200S', as Instrument No.
20050915-0004492, and rerecorded as InstrumentNo.20090601-0007303, of Official Records
in the office of the Recorder of CLARK County, NEVADA, did grant and convey to said
Tru$ee, upon the trusts therein expressed, the property hereinafter described, among other uses
and purposes to secur€ the payment of a certain promissory note and interest, according to the
terrns thereof, and other sums of money advanced, with interest thereo4 to which reference is
hereby made, and

WHEREAS, breach and default was made under the terms of said Deed of Trust in the
particulars set forth in the Notice of said Beach and Default, to which reference is hereby made:
ard,

WHEREAS, on 5/2/2009, the then Beneficiary, or holder of said note did execute and deliver
to the Trustee vwinen declaration of default and demand for sale and thereafter ttrere was filed

Page 1 of 3
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for record on6Bf2009, in the office of the County Recorder of CLARK County, NEVADA, a

Notice of such breach and default and of election to cause the Trustee to sellsaid property to
satisfy the obligation secured by mid Deed of Trust, which Notice was recorded in Instntment
No.20090603-0001992,of Offrcial Records of said County and,

WHEREAS, Tnrstee, in consequence of said election, declaration of defaulg and demand for
salg and in compliance with said Deed of Trust and with the Statutes in such cases made and

provided, made and published for more than twenty (20) days before the date of sale therein

fixed in a newryaper of general circulation printed and in each county in which the property or

any paft thereof is situated, Notice of Sale as required by law, containing a correct description

of ttr property to be sold and stating that the Trustee would under the provisions of said Deed

of Tms! sell the property therein and herein described at public auction to the highest bidder tbr
cash in laurfi.rl money United States of America on June 28, 201A, at l0:00 AM, of said

day, THE FRONT TO NEVADA LEGAL NEWS,930 SOUTH FOURTH
STREET, in the City of County of CLARK Strte of NEVADA, and

WHEREAS, three tnre and of said Notice were posted in thner of the mosl

public places in the County of of MVADA, in which said sale was noticed to

take place, and where the property
of sale therein fixed, and,

for not less than twenty days before the date

F...af 
,.,,r,-.

wifiait the statutory provisions of the State ofWHEREAS compliance having been made *it{;il the statutory provisions of the State ol
NEVADA and with all of the provisions of said DeedTof !rust as to the acts to be paformedNEVADA and with all of 0re provisions of said

and notices to be given, *i in particular, fuil co$ii]hnce having been madC with alt

requirements of law regarding the service of notices reqtthd by statute, and with the Soldiers'

and Sailors' Relief Act of 1940, said Trustee, at the time and p[ace4lforesaid did then and there

at public auction sell the property hereinafter described to tldq,*h0 Orantee for the sum of
$36,000.01, said Grantee being the highest and bes bidder thereforQ, ..,-'..,-*"

*"s.j".
NOW, THEREFORE, Trustee, in consideration of the premises recite^d*gird the sum of the

above mentioned bid paid by the Grantee, the receip whereof is hereby ailnowledged, and by

virtue of these premises, does GRAIIIT AND COI{VEY, but without warranty or covenants.

expressed or implied, unto the said Grantee, SCOT M, LUDMG, all that certain property

situate in fte County of CLARK, Slate of NEVADA, described as follows:

ATTACT{ED HERETO AS E)(HIBIT 'A'AND INCORPORATED HEREIN
AS THOUCH FULLY SETFORTH.

Tax Parcel No: 1 77-35-61 0- 1 37

tN WITNESS WHERDOB the said REGIONAL SERVICE CORPORATION. as Trustee has

this day caused it corporate name to be hereunto affrxed by its AUTHORIZED AGENT

thereunto duly zuthorized by resolution of its Board of Directors.

Page 2 of 3
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Dated: 71612010

WITNESS my hand and official seal.

REGIONAL SERVICE CORPORATION,
Trustee

NOTARY

i

It

STATE OF WASHTNCTQN )
,r:"'.$' ) ss.

coLJNTY OF KINC ) i'..f,',,
.*_:. .t.'.\

On7l6/20I0, before rne, the uri&,tSi'gqea, a Notary Public in and for said state, duly
commissioned and sworru personallfla$p,eared JEAN GREAGOR, personally known to me (trr
proved to me on the basis of satisfaitffii,idence) to be the person who executed the within
instrument, as AUTHORIZED AcENT;-'grii$e..half of the corporation therein named and

acknowledged to me that helshe executed thi'!{Lp in his/her authorized capacity, and that by

his/her signature on the instrument the personl,or.thp gntity upon behalf of which the person
acted, executed the insfument. 'i,*'' 

o,,

!ii,'

the State of
WA" residing at:

Mv commission

By
AUTHORIZEDAGENT

Page 3 of 3
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EXHIBIT FOR LEGAL DESCRIPTION

Trustee's Sale 07-FMB-74757
EXHIBIT'A'

PARCET I3

uNrr 14tr ("uNtT") IN BUTLDTNG t4 ('8UILDrN6") AilD GARAGE t{O. G4 ("GAMGE")
AilD GARAGE BUILDING NO. GI AS SHOWI{ ON THE FIIIAT PLAT OF HORIZONS AT
sntElt Hltts RANCH, FrtED In{ BooK t25 oF PLATS, PAGE 58, rN THE OFRCIAL
RECORDS OFTHE COUNW REOORDE& CLARK COUI{TY, NEyADA ("PlAf',), AtilD AS
DEFIIIED AND SET TORfi IN ATID SUBJECT TO TTIAT CERTATII DECI.ARATION OF
aovENANT$ CONDITTONS A$D RESTRTC]IOI{S FOR HORIZOI{S AT SE'\tEl{ Hrtts
RAlfcH, RECORDED JULY 6, 2005 AS TNSIRUMENT t{O. 0003420 rN BOOK 200s07O5,
OFEIGIAL RECORQS;:"CIjRK c(ruNTY, NntADA ("HORIZONS AT SEVEltl HIII.S RAI'ICH

DECLARATTON")...... r .
.- 1-'"'

PARCEL II: '' ' 
.,.' .r'r.

'. .t' .': -..-
TOGEfflER wrTH AN UilDnhDED'AtLocATED FRACIIOT{AL INTEREST IN AND To THE

GEN€RAL COITMON ELEr{ENi5;':',SS 55'l rOnrH I}1, AND St BIECT TO, THE PIAT AND

TTIE HORIZONS AT SEVEN HILE RAN EH D ECI.ARATIO N.'"Kt
PARCELTU: ....*i.-,.i.

ToGETH ER WrrH AN EXCLUSIVE rrrER;EfJlff .{W o ro rnosE uMrrED coM l4oN
ELEMENTS, rF ANY, APpURIENANTTO THE iil,irr,3sSw FORTH IN, AtlD SUBJEcTTo'
THE pttr AND THE HORTZOI{S AT sFrEN HrLt-S 

ry$.{,pEclrRArroN.
:n

PARCELW: ':".'i

ToGE HER WrrH A NON-EXCLUSM EASEMEi|T OF nmSOffttE TNGRES5 rO AND

EGRESS moM IHE uNry AND oF ENIoYMENT OFTHE GENtRAgrcAMMoN EIIMENTS,
AS SET FORTH tr{, AND iUSreCT rO, rHE PIAT AND r}lE HOREgpSrry SEVEN Hrtls
RANCH DECIARATIoN. fr"i;

*'$k
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STATE OFFIEVAI}A
DECLARATION OX' VALUE TORM
l. Assessor Parcel Number(s)

177-35-610-137

d.

2. Type of Property:
FOR RECORDER'S OPTIONAL USE ONL
Book:_
Date ofRecording:

:_

I

4,.

h

a. f] Vacant Land
c.l I Condoffwnhse
e. fl Apt. Btdg
s.l I Apricultural
v-

l_l other -

b.

d.
f.
h.

Single Fam. Res.

2-4 Plex
Comm'l/Ind'l
Mobile Home

S. f".t' The undersigned declares and acknowledfeG, under penalty ofperjury, pursuant to
NRS 375.060 and NRS 375.1 10, that the information pr&ided is correct to the best of their
information and belief, and can be supported by documegtdi'ib.n if calted upon to substantiate the
information provided herein. Furthermorg the parties agrderthat disallowance of any claimed
exemption, or other determination of additional tax due, may result. in a penalty of I 0% of the tax
due pf us interest at l0lo per month. Pursuant to NRS 375.030, the:_Buy_"b{ and Seller shall be

Signature- Capacity

SELLER (GRANTqRI INFORMATION
(REQUIRED)

Print Name ; Regional Services Corporation

Address: 616 1st Avenue #500

City: Seattle

StatqwA Zip:98104

PrintName:
Addrcss:
Cityl

BUYER (GRANTEE) INFORMATION
(REQUIRED)

PrintName: SCOT M. LUDWG

Address: 900 S 4TH ST #207

CiU: LAS VEGAS

StAtC:NV 89101

Escrow #:

State: ! J Zip:

zip:

AS A PUBLE RECORD tl{ls FoRtrl ilAY BE RE@RDEDfi'ICROFI-MED

SQotZ
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I t

LQ) lnet #: 201 0012{ 0001 843
teae: ${i.00 }llG Fra: $45.00

RPTT:${8$.lS Er:#
finffi0fi l2:0?f0 FM

Raccipl #: 4341!89

Raquaslor:

$COT LUDWIG

Rtcorded By: TAH Pgs:4

TIEBBIE CONWAY
CIARK C0ul'lTY RECORDER

l-lr-25'bto-r31
ll-digit Assessor's Parcel Number may be obtained at:

http:l/redrock.co.clark.nv.us/assrrealprop/ownr.asDx

Type ofDocument

@xample: Declaratiori oiqomestead, Qu it Claim Deed, etc.)-'0., 
t'u..

i i^'

Return Documents To: cr,,.<) T:oX

N"me IIL,a,\ HotJt,E< l L/c "
lrrarr+;s Ao1 5 SkpLo^,e. - gV 8lZ3 -
Citylstate/Zip Ae4o,btbr^ r'I\) - &otT

This page added to provide additional information required by NRS I 1 I .3 12 Section I -2

(An additional recording fee of $1.00 will apply)

This cover page must be typed or printed clearly in black ink only.

CCoR;Coversheet. pdf - 06/06107

' 'ti

':t'). l" .-

"'"ir"t:g
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OUITCLAIM DEED

FOR VALUE RECEIVED, 9COT lt. LUDI{IG does hereby convey,
release, remise and forever quitclaim unEo rtrON Holdinga, LLC, as
its sole and separate properEy, whose address is 209 South
Stephanie SEreet,, Suite B-L23, Henderson, Nevada 89102, all of his
right, title and interesE in t.he following described prenises, to-
wits:

Please see Exhibit uAu aEtached hereto.

togrether wiEh their appurtenances, this
Clark Count,y, alsoo.known as 950 Seven

property is located in
Hills Drive, Unit L41.L,

STATE OF TDAHO

County of Ada

personally appeared SCOT U. LUDWfG,
the person whose name is subscribed
acknowledged to me thaE he execuEed

scoT M.

known or i fied to me to be
to E,he wi
the same.

set my hand and affixed mY

year first above writEen-

ss

on this l*t a"y of .Tu1y, zo:.o, be the undersigned,

*iHrt'"*'"t' and

IN WfTNESS WHEREOF, r have hereunEo
official seal in said County the day and

QUTTCLAIM DEED - I
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E)C{IBIT'A'

PARCEL I:

ul{IT 1411 ("UNIT") Irt BUILDING 14 ('Bt ItDtt{G") AND GARAGE NO. G4 ("GARAGE")
AND GARAGC EUII.DITIIG NO. Gt AS SHOWN OI{ THE FINAL PTAT OF HORIZONS AT
SN'EN HITIS RANCH, AI.ED IN SOOK 125 OF PLATS, PAGE 5E, IN THE OFFICIAL
RECORDS OF THE COUNTy RECORDE& CrARK COlrNTy, NEVADA ("pLATn), AND AS
DEBNED AND SET FORTH tN AlfD SrrEJECr TO THATTCERTATN DEC|-ARATION OF
COI'EI{AIITS, CONDIIIONS AiID REfiRICTIONS FOR HO RIZOfls AT SN|EN HILIS
RANCH, RECORD€D tUtY 6, 20Os AS TNSTRUME$T NO. OOO342O tN BOOK 20050706,
oFFICIAI RECORDS, 9IARK COUNTY, il eVADA ("HORTZONS AT SryEt{ HILI.S RANCH
DECLARATIOT{'). :i'' 

.r' .r,,,,i qrt 
'.., !. a,'iPARCELII: * 
..1,,.!; .

TocETHER wtm AN unoffipli;firlocATED FRAcEoNALTNTEREsT rN AND To rHE
GENEML cOMMOt{ ELEMENTS)Hs,sFE oRTH IN, AND sUB]EcTTo, THE PI.AT AND
THE HORTZONS ATSEVEN HrU.s R4!!CH-.pFCI.ARATrON.

':l\ 
-"''

PARCEL rrr: "\'ri-e:' '' 
"

T'GETHER wrrH AN Excrusru. ,*r^ari'ii',fuuo ro r'osE uMrrED coMMoN
ErrMEr{Ts. Ir ANy, APPURTENANTTo rHE utlri, as*srr FoRTH IN, Al,tD suBJEcr ro,
Tt|E PTiTAND THE HORTZONSAT SEVEN Hm-S MNC!._D+ECI-AMTION.

PARCEL IV3 "i"ot''

roGETHERwrrH A Non-ExcLusrvE EAsEl.rEtvr or neAsoNdBib,rNGREss ro Ar{D
EGREsS FRoMTHE UNIL AT'rD oF ENJoyMEnr oFTHE erileRlks0rfMoN ELEIIENTS,
AS SET FORTH tN, AND SUBTECT TO, rHE PI-AT AND THe UOnrZdgS -ISEWEN HlLt-S
RlNcH DEct_ARATroN. d ,*0,, 

.'
..-fj,, "
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STATE OF NEVN)A
DECLARATION OF VALUE FORM
l. Assessor Parcel Numbe(s)

a,

b.

f rl - 75- bto - iir

SELLER (GRANTOR) INFORMATIgN

FORRECORDER'S OPNONAL USE ONLY
Page:--

ofRccording:

!

d.
2. TypeofProperty:

i-! vacantlana u. ffsingle Fam. Res.
c.l l Condoffwnhse d.l l 24 Plex
e. I Apt. Bldg f. ! Comm'l/Ind'l
e.l_l Agricultural h.lJ MobileHome
I I Other ,-

b. Deed in Lieu of Foieti-tbsft're.Only (value of property)
c. TransferTaxValue: '''"''',F'. S4to,&-ol
d. RealProperryTransferdfp..,.rit;,. Src

4. If Eremotiou Claimed: \ -' 
'r:: 

",

a. Transfer TirExemption per NR$;','37fS90, Section N / k
b. ExplainReasonforExemptio", 

'{ijy.?f 
-

f. a.

5. Padial Interest: Percentage being

upnd Seller shall be
.1

Capactty

Capacity

exemption, or other determination of additional tax dug may result iga penalty of l0% of the tax

due plus interest at l% per month. Pursuant to NRS 375.030, thdiButler,..and Seller shall be

City: la,s UeE
St te,____nJ Y Zip: gqtot

BUYER (GRANTEE) INFIOR]I{ATION
(REQUIRED),

PrintName: Tl|r.oa fblJinc'<, U <
Address: Xd 5 SW"nk t ip_- Bl7?
City: tteraole rs-,.1
State :__!J_v- Zip: -Eq o | 2--

Address: 14 1 <t lt",.'tc , Sk B|LS
ciWt Hn-dnrsoi- state: "A/y' zip: ffiotL

AS A ruBLN REGORD THIS FORM MAY BE

CCOR_DV-Fom,pdf - 0'l ll 2109
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APN # 177-35-610-137 
Recorded on: 09/30/2010

# N47664 BooUtnst:0002154Book20100930
County Of: Clark

NOTICE OF DELINQUENT ASSESSMENT LTEN

In accordance with Nevada Revised Statutes and the Association's declaration of Covenants Conditions

and Restrictions (CC&Rs), recorded on July 06, 2005, as instrument number 0W3420 Book 20050706, of
the official records of Clark County, Nevada, the Horizons at Seven Hills has a lien on the following
Iegally described property.

The property against which the lien is imposed is comrnonly referred to as 950 Seven Hills Drive #l4l I

Henderson, NV 89052 and more particularly legally described as: Hotizons At Seven Hills Ranch, Plat

Book 125, Page 58, Unit l4l I, Bldg l4 in the County of Clark.

The owner(s) of record as reflected on the public record as of today's date is (are):

Ikon Holdings Llf

Mailing address(es):
2O9 S. Stephanie Ste B 123, Henderson, NV 8901l2

*Total amount due through today's date is $6,050.14.

This amount includes late fees. collection fees and interest in the amount of $2,692-64.
+ Additional monies will accrue under this claim at the rate of the claimant's regular assessments or

special assessments, plus permissible late charges, costs ofcollection and inlerest, accruing after the date

of the notice.
Nevada Association Services, Inc. is a debt collector. Nevada Association Services, Inc. is

attempting to collect a debt. Any information obtained will be used for that pu{Pose.

Dated: September 28, 2010

By: Winter Henrie, of Nevada Association Services, Inc., as agent for Horizons at Seven Hills.

When Recorded Mail To;
Nevada Association Services, Inc.
TS #N476fl
6224W. Desert Inn Road. Suite A
Las Vegas, NV 89146
Phone: (702) 804-8885 Toll Free: (888) 627-554
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October 18,2010

Ikon Holdings LLC
2A9 S. Stephanie Ste Bl23
HendersonNV 890112

RE: 950 Seven Hills Drive #l4ll /N47664
Horizons at Seven Hills / Ikon Holdings LLC

Dear Sir/Madarn:

Per your request the current balance for the above properfy is $6287.94. If you wish to

resolve this matter, please temit payment in full of $628?.94 in the form of a cashiet's check

or money order on or before rcn\lrc.This amount includes October's assessment. Enclosed

is an itemized breakdown for your review. If you are unable to remit payment in full, you

may wish to fill out and return the enclosed Request for a Payment Plan Form which will be

forwarded to the Management Company for approval. If you choose not to reinstate the

account, collection proceedings will continue as indicated in previous conespondence.

Sincerely,

{o*nr,g
VeronicaMeraz
Nevada Association Services, Inc.

Nevada Association Services, Inc. is a debt collector. Nevada Association Services, Inc. is attempting to collect a debt. Any information

obtained will be used for that purpose.

Nevada Assodation Services
624W. Desertlnn Road, SuiteA

Las Vegas, NV 891,.16
Phone: fi02) 80+8885

Fax O02) 80+8887
Toll Free: (888) 627-5544
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Mclntosh, Ikon Holdings LLC
950 Seven Hills #l4l I

Assessments, Late Fees, Interest
Attorneys Fees & Collection Costs
D ates of Delinqumcy : 06/ 2 8/2 0 I 0- I Ofi 0

Balance forward
No. ofMonths Subjectto Interest

Interest due on Balance Forward

Mon$rly Assessment Amount
No. of Months Delinquent
No. of Months Subject to Interest

Total Monthly Assessments due

Late Fee

No, of Months Late Fees Incuned
Total Late Fees due

Interest Rate
Interest due

Special Assessment Due
Special Assessment Late Fee

Special Assessment Months Late
Legal Fees

Capital Contibution
Mgmt Co. Intentto Lien
Transfer Fee

Management Co. Fee

Demand Letter
Lien Fees

Prepare Lien Release

Certified Mailing
Recording Costs
Pre NOD Lh
Payment Plan Fee
Breach letters
Personal check r€turns
Statutory Filing Fee
Colleption Costs on Violations

Subtotals
Credit Date

NAS Fees & Cost

TIOATOTAL

Account No;

Amount
Present rate

07llO-Cunent

0.00

0

0.00

190.00

4
"0

760.00

10.00

4

40.00

0.12

53.42

0,00
0.00

0

23s,00

380.00

75.00

300.00
210.00
135.00

325.00

30.00

32.00

28.00

0.00

0,00

0.00

0.00

0.00

0.00

$2,503.42

(0.00)
(0.00)
(0.00)

(0.00)
(0.00)
(0.00)
(0.00)
(0.00)

(0.00)
(0.00)

(o.oo)
(0.00)

s6,287-94

0.00

0

0.00

190.00

6

0

1,140.00

10.00

6

60.00

0,t2
60.02

0.00

0.00

0

0.00

0.00

0.00

300.00

0.00

135,00

325.00

30.00

80.00

57.00

75.00

0.00
0,00

0.00

0.00

0.00

s2262.02

0.00

0

0,00

r72.50

3

0
s 17.50

10.00

30.00

0.12
0.00

0.00
0.00

0

0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.00
0.00
0.00

0.00
0.00

$547.50

Horizons @ Seven Hills
t00 I 655 I

TS#N 47664

Amount' Amount
Prior rate Prior rate

0l/10-06/10 10109-12t09

Amount Amount
Water Prior rate

t0t09-t2109

0.00

0

0.00

25.00
.J

0

75.00

0.00

0
0.00
0.12

0.00

0.00

0.00

0

0.00

0.00

0.00

0.00
0.00

0.00
0.00
0.00

0.00

0.00

0.00

0.00
0.00

0.00

0.00
0.00

$?5.00

COPV

'Nevada Association Services Inc. is a debt collector. Nerada Association Services, Inc. is atiempting to collect a debt,

0.00

0

0.00
0.00

0

0

0.00

0.00
0

0.00

0.t2
0.00
0,00

0.00
0

0.00
0.00

0.00
0.00
0.00

0.00
0.00

0.00

0.00
0.00
0.00
0.00
0,00
0.00

0,00

0.00

$0.00

Any information
Page 1Printed: t0l1u2010 obtained will be used for that purpose."
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Foreclosure Fees & Costs

Foreclosure Fees

Title Report

Posting/Publication
Courier

Postponement ofSale
Conduct Sale

Prepare/Record Deed
(other)
(other)
(other)

Attorneys Cre'

Collection Cre

$6.287.94
Collection Cred its SubTotal

Arnount

400.00

400.00

0.00
0.00

0.00
0,00
0.00

0.00
0.00

0.00

(0.00)
(0.00)

SUBTOTAL $8OO.OO

FORECLOSURE TOTAL

(0.00)
(0.00)

(0,00)

(0.00)
(0.00)
(0.00)
(0.00)
(0.00)
(0.00)
(0.00)

(0.00)
(0.00)

s0.00

GOPY

,,Nevada Association Services Inc. is a debt collector. Nevada Association Services, Inc. is attempting to colled a debt, Any information

Printed: 10/18/20'10 obtained will be used for that purpose." Page 2
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fnet #: 201 01 I 1 80001 634
Fcm: $1f.00

l{l0 Fse: $0.00

t lrl8t20l0 09:23:f 4 A[rl

Reccipt #: 582598

Rrqucstor:

rIRST AMERICAN iIATIOI{AL DEF

Racorded By:8RT Pgs:2

DEBBIE CONVI/AY
CI.',ARK COUIITY RECORDER

APN # r77-35-6t0-r37

NAS # N47664

First American Title NevadaAtDTS # t{-137/D5+A5
PropertyAddress: 950 Seven Hills Drive #l4ll

NOTICE OF DEFAULT AND ELECTION TO SELL UNDER
HOMEOWNERS ASSOCIATION LIEN

IMPORTANTNOTICE

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, yOU COIJLD LOSE YOUR HOME, EyEN IF THE AMOUNT
IS IN DISPUTE!

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHTND IN YOUR PAYMENTS IT
MAY BE SOLD WITHOUT ANY COURT ACTION and you may have the legal right to bring your account in
good standing by paying all your past due paymenb plus permined costs and expenses within the time permitted
by law for reinstatem€nt ofyour account. No sale date may b€ set until ninety (90) days ftom the date this notice
of default was mailed to you. The date this document was rnailed to you appears on this notice.

This amount is $7,349.50 as ofNovember 16,2010 and will increase until your account becomes current.
While your property is in foreclosure, you still must pay other obligations (such as insurance and taxes)

required by your note and deed oftnrst or mortgage, or as required under your Covenants Conditions and
Restrictiotts, If you fail to make future payments on the loan, pay taxes on the property, provide insurance on the
propeny or pay other obligations as required by your note and deed oftrust or mortgage, or as required under your
Covenants Conditions and Restrictions, the Horizons al Seven Hilts (he Association) may insist that you do so in
ordcr to reirslate your account in good standing. In addition, ttre Association may require as a condition to
reinstatement that you provide reliable wrinen evidence that you paid all senior liens, property taxes and hazard
insurance premiums.

Upon your request, this office wjll mail you a wiften itemization of the entire amount you must pay. You
Inay not havc to pay the entire unpaid portion ofyour accolmt, even though full payment was demanded, but you
must pay all amounts in default at the time payment is made. However, you and your Association may mutually
agree in writing prior to the forcclosure sal€ to, among other things, I ) provide additional tirne in which to cure the
default by transfer ofthe property or otherwise; 2) establish a schedule ofpayments in order to cure your defautt;
or both (l) and (2).

Following the expiration of the time pcriod refened to in the first paragraph of this notice, untess the
obligation being foreclosed upon or a separate written agreement between you and your Association permits a
longer period, you have only the legal right to stop the sale ofyour property by paying the entire amount
demanded by your Association.

To find out about the atnount you must pay, or arrange for payment to stop the forcctosure, or ifyour
proPerty is in foreclosure for any other reason, contact: Nevada Association Services, Inc. on behalfofHorizons at
Seven Hills, 6224 W . Desert lrur Road, Suite A, Las Veea,s, NV 89 t 46. The phone number is (702) 8048885 or
toll free at (888) 627-5544.

Ifyou have any questions, you should contact a lawyer or the Association which maintains the right of
asses$nent on your property.
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NAS # N47664

^ Notwithstanding the fact that your property is in foreclosure, you may offer your property for sate, providd
the sale is concluded prior to the conclusion ofthe foreclosure.

REMEMBER' YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT
TAKE PROMPT ACTION.
NOTICE IS HEREBY GIVEN TIIAT NEVADA ASSOCIATION
SERVICES,INC.
is the duly appointed agent under the previously mentioned Notice of Delinquent Assessment Lien, with the
owne(s) as reflected on said lien being lkon Hotdings LLC, dated Septernbir 28,2010, and recorded on
September 30, 201 0 as instrument number 0002 | 54 Book 20 t 00910 in the official records ofClark County,
levada executed by Horizons at Seven Hills, hereby dectares that a breach ofthe obligation for which the
covenants conditions and Reshictions, recorded on July 06,2005, as instrument number 0003420 Book
2o0507a6' as security has occurred in that the payments have not been made ofhomeo\ryler,s assessments due
from and all subsequent homeowner's asses$nents, monthly or od'rerwise, less credits and offsets, plus late
charges, interest, trustee's fees and costs, attomey's fees and costs and Asiociation fees and costs.

That by reason thereof, the Association has deposited with said agcnt such documents as the Covenants
Conditions and Restrictions and documents evidencing the obtigations iecured thereby, and declares all sums
secured thereby due and payable and elects lo caus€ the property to be sold to satisff ihe obligations.

Nevada Associalion Services, Inc. is a debt collector. Nevada Association Services, In-c. is attempring to
collect a debt. Any infornation obtained will be used for that purpose.

Nevada Associations Services, Inc., whose address is 6224W. Desert Inn Road, Suite A, Las Vegas, NV g9146 is
authorized by the association to enforce the lien by sale.
legafDescription: Horizons At Seven Hills Ranch, Ptat Book l25,page58, Unit | 4l I, Bldg 14 in tre Counry ofClark

ion Services, Inc.

When Recorded Mail To:
Nevada Association Services, Inc.
6224 W . Desert Inn Road, Suite A
I.as Vegas, NV 89146
(702) 804-8885
(888) 62?-5s44

Dated: Novernber 16, 2010

By: Autumn Fesel, of
on behalfofHorizons at

0273



Ex. 11

0274



Weltth^'.
Uoif,Common Interast Ovmership Act (1982) g 3-l | 6 Page I

c
Unifonn Lans Annotated Currcrrtness

Unifonn Common Intercst Ornership Ac (1982) I 982 (Refs & Annos)

^€J$ida3, Managenent of thc Cornmon Interest Comrruity
+ g 3-116. Liea for Asscsmcub.

(a) T.he association has a lien on a unit fbr any assessmenl levied against that unit or fines imposed against its unit
owtter fiom the timc the assessment or fine becomes due. Un]es the declaration otherwise provides, fees, charges,
late charges, fines, and interest charged pursuant to Section 3-102(a)(10), (l l), and (12) are enforceable as
assessments under this section. Ifan assessment is payable in instalments, lhe firtl amount of the assessment is a lien
from the time the first instahnent thereof bec,omes due.

(b) A liea under this section is prior o all other liens aad encumbrances on a unit except (i) liens and encumbrances
recorded before the reoordation ofthe declaration and, in a cooperative, liens and enournbrances which the
assooiation crcates, assumes, or bkes subject to, (ii) a first security interest on the unit recorded before the date on
whictr tbe assessnrent sought to be enforced became delinquent, or, in a coopaative, drc first security interest
cncumbcring only thc unit owrpr's interest and perfected beforc the datr on which the assessnent snrght to bc
enforced became'delinqucnt, and (iii) liers for rcal estate taxes and other goverumcnta, assessments or charges
against the unit or coopentive. The lien is atso prior to all se$dty irtere$ described in clause (iD above to r$e
extent ofthe cornmotr et(pense asses$nents based on the periodic budget adopted by tbe asociation pursuant to
Section 3-l l5(a) wtrich rvould have become due in the absence of acceleration duriog he 6 montlu immediately
precediqg institution ofan action !o eoforce the lien. This subsection does not affect the priorityofmechanics'or
materiatrren's liens, or the priority of liens for other asrssments made by the asociation. [The lien undcr this
section is not subjcct to the provisionr of [iusert appropriate referencc to shte horncstead, dower aad curtesy, or
other exenptiorsl.]

(c) Urrless the declaration otberwise provides, if2 or more associations harrc liens for assessments created at any
timc on thc same property, those liens have equal priority.

(d) Eecording of,tlre declaration consti[tes rccord nolice and perfection of the licn. No furtberrecordatiou of any
ilaim oflien for assessment under &ie section is required.

(c) A lien for unpaid assessments is extinguished unless proceedings to enforce Ore lien are irstihrM *iU,in Jf 1 y"u.
after the full amount of 0re assessments becomes d ue.

(O This section does not prohibit actions to recover sums for which subsection (a) creates a lien or prohibit an
association from taking a deed in lia: offoreclosure.

(g) Ajudgrnent or decree in any aotion brought under this section must include costs ard reasonable attorney's fees
for tbe prevoiling party,

@ 2010 Thornson Reuten. No Claim to Orig. US Gov. Worte.
o
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I Unif.Comnon Intereot Ormemhip Act 0982) $ 3-l 15 PageZ

(h) Tlre asociation upon writEa request stull firrnish to a unit owner a shtement setting forth lhe amount of unpaid

rssessupnts agsinst fire unit, If lhe unit owneds inercst is real estrrte, the stat€ment must be in recordable fonn. The

stateupnt must bc firmished within [i0] businecs dap aftu receipt of thc rcquest and is bhding on thc association

thc exesutivo board, and every rnit ownor,

(i) In a coqperative, upon nonpayme,nt of an acsessment on a unit, the unit owner may be evicted in the same rnanner

as proviled by law in thc casc ofan unlawful holdover by a commarcial tenant, and the lien may be foreclosed as

provided by this section

O The association's lien may be foreclosed as provided in this zubsection:

(l ) lna condominium or plarned community, the rssociation's licn must be foreclosed in like manner as a

moftgage oa rcal e$ate [or by power of salc under [fursed appropriate state ot8hrte] I ;

(2) Ina cooperative whose unit owners' interesb in the units are real estate (Section | -105), dre association's lien
nrust be foreclosed in like manncr as a morigage on real estatc [or by power of sale under [insat apProPriate shte
stahrtel I [or by power ofsale under subsection (lQ ]; or

Q) Ina coopentive whose unit ownord interesb in the uoits arc pcrsonal pro,pcrty (Section 1'105), the

association's ticn must be foreclosed in like rnaruru as a sccurity interest under [icsert reference to Article 9,

Unifonn Comrnerc i al C,ode.l

[ (4) In lhe case of foreclosure under [rnsert referencc to state power ofsale statute], the asociation shalt give

ieasonable notice of its action to all lien holden of the unit whoss interest would be affectod.]

[ (k) Io a cooperative, if the unit owncr's interest in a unit is real estate (Seaion l-105):

(l) The association, upon nonaayment of asscssrnants and cornpiiancc with this s$section, may setl that unit at a

public wte or byprivate oegotiatio4 and st any timc ard place. Evay aspect of the sale, inctuding the metho4

adve*ising, time, place, and terns mxt be reasoirable. The association shall give to the unit owner and auy lessees

of theunit owner reasona[te srittet notice ofthe tinrc and place ofany public sale or, ifa private sale is inBnded,

or the intention o f entering into a contrad to sell and of the tirne affer which a private disposition may be made.

the same noticc must atso be sent to any other pdson wlro has a recorded intcrcst in thc uait which uould be cut

off by the salg but only if the rcordcd interst was on record ? weeks before fte date specified in the notice as the

date of ary public sale or ? weeks before the date ryecified in the notice as the date after vihich a private sale rnay

be ma4e. The notices required by thie sulxection may be sent to any addres$ rcasooable in *re circumstaoces. Sale

may not be held until 5 weeh after the scading ofthe notice. The association may buy at any public sale and, if the

sale is conducted by a fiduciary or other perwn not relatcd to dre association, at a private sale.

(2) Untess otherwise agrced the debtor is liable for any deficiency in a breclomrro sale.

(3) The proceeds of a foreclosue sale m$t be applied in dre following order:

@ 2010 Thomson Reuters, No Claim to Orig. US Gov. Workl,
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(i) ilre reasonable experues ofsrle;

Page 3

(ii) the rcasonable expaues ofstcuringpossession bcforc sale; holding, maintaining, and prcparing theunit for
salg incMing payment of tues aud o&er governmenhl charges, premiums on hazard urd liabllity insurance,
and, lo ftc extentprovided forby agrcancntbetwcen thc association and the unit ownlr, rebsonable attorney's
feesand other lcgal cxpenscs inctncd by the association;

(iii) satisfaction of the associalion's lien;

(iv) satisfaction in ihe ordcr cfpriority ofany subordinate claim ofrecord; urd

(v) rcmittance of any excess to the unit owner,

(4) A good faith purchaser for value acquires the unit fres ofttre association's debt that gave rise to the lien under
which the foreclosure sale occuned and any subordinale iuteresl even though the association or othcr person
conducting the sale failed to comply with the requirements ofthis scction The person conducting the sale shall
execute a convcyance to thc purchaser sufficicnt to convey dre unit ard stating that it is orecuted by him afler a

foreclosure of the associationb licn bypower of sale aud tlrat he was ernpowaed to makc the sale. Siguahrre and
tide or authority oftlre person signing the conveyance as grantor and a recital ofthe facts ofnon-payment ofthe
assessm€nl and of the giving ofthe rrotices required by this subsection are sufficient proofof the facts- recited and
ofhis authority to sign- Further proofofauthority is not required even tlrough dre association is named as grantee
in the conveyaoce.

(5) At any time befqe thc association bas disposed of a uoit in a cooperative or entered into a cotrtract for its
disposition under ihe power of salc, the unit owners or the holder of any subordinate socurity intorest may oue the
tutit owner's default and prevent sale or other disposition by rendering the performance due under the searrity
agreenent, including aoy amounll due because of exercise of a right to accelente, plus tbe reasonable expenses of
proceding to foreclosure iricurred to the time of tender, including reasonable attorne/sfees of the croditor.]

COMME'IT

2009MainVolume

l. To ensure prompt and eflicient enforcement ofthe association's lien forunpaid assessm€nts, such liens sh,ruld
eqioy stah:tory priority over most other liens. Accordingly, subsection (b) provides that thc association's lien takes
priori$ owr all other liers and encumbrances except those recorded prior to the recordation ofthe declamtion, those
imposed for real estate laxes or other governmental assesments or clrarges against the unit, and first sccurity
interests recorded befiore hc date tbe assecsment became delirquent, However, as to prior first seorrity bterests the
association's lien docs ha'r,c priority for 5 months'assessmcnb based on the periodic budget A significrnt departure
from existing practice, the 6 months' priority for the assesement lien strikes an equihble batance beti,een the need to
enforce collection ofunpaid assessnenb and the obvious uecessity for protecting the priuity of thc securtty interesls
of lenders, As a practical mafier, sccured lenders urill most likely pay the 6 monibst assessments dernanded by the
association rather ttran having thc association foreclose on tB uniL lfthe lendor wi*cs, an esoow for assessmcnls
can be requircd. Since this provision may conflict with the provisions ofsome state stafutes which forbid some

@ 2010 Thomson Reuhrs. No Claim to Orig. US Gov. Worls.
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lendirg iostifutioru fiom rnaking loans rpt secrned by first priority liens, the law of each slate drorld be reviewed

and arerrded when ocoassary.

In coopcrrtives, tlre association has legal title o the units urd depending on thc election rnade in the declaration

pursudnt to Section 2- I I 8(i) ray harr por,rcr b croatc, lssumc, or hke subject h scurity inbrosc in lhc units which

have priority over tlre intcrut of unit ouarers. Obviously, thc coopcratiw asociationb lien should not havc priority

ovcr rn intcrcst which the associatioo itselfhas gir,rn, assumed, or taken nrbject to and srbsection (b) expressty so

providee

The specid refercnce to cooperatirrcs in srbsection (bXii) merely recognizes that h a cooperative both the

associafon and the unit owner have an interest in a unit.

2. Units may be part of two common intcrcst oomrnunities. For e;ramplc, a largc rcal estate development may consist

of one or more condomioiums wftich are also part of r targcr plaucd comnunity. ln that case, the Plamed
communiry association might assc$s thc condominium unlg for thc genaal rminboance oxpensos of the plarued

comr:cunity and the condominium asoociation would assess for the direct maintenance erpenses ofthe b'uilding itself.

In $rch a situation, subsection (c) govides 0rat unpaid liens ofthe two csociations havc oqud priority regardless of
the relatiw tirne ofcreation ofth two regimes and regardlcss ofilre tinp thc asses$rEnts were made or becarne

dclinqucnt.

3. Subsection (f) makes clear that the association may bave remedies short offrreclonrre ofits licn that can be used

to collect unpaid asgessments. The associatioq for erample, might bring an rction in.debt or breach of cotrlract

against a recalcitrant unit owner ratha ttun resort[rg to foreclosurc.

4. The rights of the associationagainst a unituponnonpaynent ofan asses$nent on that unit depends on whethertte

commonln@rest cor&runity is a condominium oi ptanned cornmrnity on the one hand, or a coopoative on the other'

In the typicat cooperative tlre assooiationwill bave a substantial undedyiqg urortgage on all or a subshntiat pottion

of the dl estate iu the cooperatirrc urd a large put of each unit orvnerbpcrindic assessmeot will go towand payment

of 6at particular gnit's proportionate drareof thc nrortgage. If thc unit ocmer Sils to p'ayhis assessment on time, the

associa-tion may be forced into defautt onib own mo{tgagepa)anenh with conssqrentpossible breclosure ofthe

underlying mortgage and loss by alt udt owren of thoir ioterests in Ore oooperative. Thereforg in dre cooperadve

conExt it is essential that thc cooperative association have a fast and cffectivc rearedy for failure ofa unit omer to
pay his ass€ssment. Tho act provides in Subsotion (i) that upor nolpaynent the coopcrative unit offler may be

ivicteil in tfie same mamcr is an rurlawfirl]y holding over commercial enanC Those nrles will ordinarily be tlre most

rapid arrd efficient rules in the siate as to eviction of tenants. 
i.

If tfte lnit owno/s inerest is r€al esatc, subscction fi)(2) then offers tfr" state t"o altloratives as to nonjudicial

forecloslre ofa cooperative association's lien Thc first altemative is powa ofsale undq any existiltg state stahrte

autrorizirrg power oisale under mortgages. Ifthere is no powerofsale statute or iftbc legislatnre chooses-to adopt a

spociat powir of salc provision for forectosure of flre lien on cooperati\e units, thc shtc can choose thc 2d

altemative: power of sale undaobscction(k) ofthis section.

Subsection (k) which is patterned after the power of sate forcclosure provisions of ttre Uni[orm land Transactious

Act, is a modcrn power of sale provirion uAich fiees private power of salc foreclostre Fso many of dre costly' tine

0 20l0Thomson Reubn. No ClaLn to Orig. US Gov. Worlrs,

0278



Unif,Connon Intcr€st Owtrenhip Act (19E2) g 3-l 16 Prge 5

consuming, and ineffciencyproducing stricfuru of most cristing private power of salc shhrbs. At Se same time, it
provider reasonable protection to the unit onner and junior intuesh.

If tre unil ownen' interest in t coopenativo is gersonal property, thc association's lien is forectced ss if it wcre a

securityinterest under Article 9 of the Uniform Comnrercial Cbdc. Article 9 forccloorc is g;enerdly lcss cxpansive
and fastcr than cithcrjudicial or pon er ofrle real cshtc foreclosure. This differencc in cost and sped of
forocloqre, both for association liens and security inbrests, is one of the major factors to be corsidered in choosing
rnhether, under Secdon l-105, the unit ocftEds iater€st in e cooperati\re will be reat property orpersonat pmpcrty.
Aniole 9 foreclozure is cunently used in forcclosiry secrrrity interests in mobile honcs, and has becn accepted in the
various ttales as a pormissible mcdrod offoreclosure in that'housing area wilhout serious challangc.

In a cordominium orplanned community, there is rnt likely to be.a substantialunderlying mortgage for vihich unit
ownefl! are assessed. Thercfore, failure to pay assessmcnts on time will have lcss serious coruequcnccs for the
associhtion than in the case ofcooperatives. The section provides thal the asociation lien in a condominium or
planned community is b be foreclosed according to the rules generally applicable to real eshte mortgagcs in the
state rather than sefting out a special faster method of fo,reclosnrro ln thc statute.

ACTIO N TN ADOPTING JIruSDICfi ONS

2009 Main Volume

Variations from Officiat Tert:

WESTVIRGINIA

Seclion provides:

"(a) Tbe associa tion tas a lien on a unit frr any asasnent tevied against thal unit or fines itrposed against its unit
owner fpm tbe time tle assessment or fuire beconres due. Untess the declaration oiher'rvise provides, fees, charges,
late clrarges, fines and interest chargedpur$ant to section !-102(a)(10), (t l) and (12) are enforceable as

assessmenls under this section. If an assessnent is payable in inslalknents, the firll amount of the assessment is a lien
from the tirne dre first instaltnent thereof becomes due,

"(b) A lien under this section is prior h all other liers and encumbrances on a unit excqpt (i) lieru and encumbranccs
recorded bcfore the recordation of tbe declaration and, in a cooperative, liens aard enqrmbrances wlrich the
association creates, assumes, or takes subject to, (ii) a fiat security interest on the uoit recorded before the dafe on
which tho asscsment sought to be enf,orced became delinqrcnt, or, in a coopualirrc, *re frnt sccurity irrterest
errcumbering only the unit owne/s interest ard perfecled bdore the date on which dre assessment sought to be
enforccd became delinqrent, and (iii) liens for rcal estate taxes and othcr gorcrnn&otd as&xsrncnts or chargcs
against the unit or cooperative. The lien is also prior to all security interests described in clause (ii) above to the
extcnt of the common expense assessments based on he periodic budget adopted by the asochtion pursllanl to

section 3-l l5(a) whicb would havebecome due in lhe absence of acceleration dringthe six months imnediately
prcceding instihrtion of an aclion lo enforce tfie lien. This subsection does not affcct tlrc priority of mechanics' or
.materiaLnct's liens, or the priority of liens for otlrer assesments made by the asociation (Ihe lien under this

I

@ 2010 Thomson Reuten. No Ctaim to Ori6 US Gov. Work:
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section is 0ol subject to the provisions of(inscrt approFiatc referncc to shlc homest€ad, dowcr and curtesy, or
obcrcrcoptions).)

'(c) Unlcs the decluation o{henrise pmvideg if t*o or morc asqociatiou havc liens for'assessnrents created at any

timc on tlrc same prqpcrty, thosc licns havc cgual priority.

"(d) A lien for unpaid assessmenls is extinguished unless proceedings to enforcc lhe licn are institutod within ttne
years aicr the ftll amount of lhe assessnenls becoarcs (he.

"(e) Tbis section does trot protribit actions to rccover sums for qlhich subsechon (a) crsalcs a lie! or prohibit 8rl

associalion from taking a dccd in lieu of forcclosr,ue.

"($ A judgrnent or decree in aoy action brought undcr this section rnlrst includc costs and rcasonable attomcy's fees

for the prevailing party.

"(g) Tte association upon written request shall firnish to a unit owner a staternent setti4S forth tbe arnount of unpaid

assessmeots against the unit. If the unit ownerb interest is real estatg the slatenent rnust be in recordable form. The

s-taterrrett must be firmished wilhin ten business dap afler receipt of thc request and is binding on lhe association, the

execu tiw board, and every unit owner.

"(h) For thc puryose of p erfccting and prcserving ils licn, thc association drall givc notice to the unit owner in the

manner set forth in section one, article two, chepter fifly-six ofthis code, or by rcgtstcrod or certified mail, return

receipt rcquested, and in a form rcasonably calculaM to infonq tre owner of his liability for paymcnt of the

ass€ssmatt The lien sball be discharged as to $bsequent purchasers for rralue wrtrout notice unless the association

sbsll canseto be recorded a noticg of the lien in the offrce of the clerk of the counU cornmission of any c,ounty

whereiu my part of the condominium is tocated- Thc notice shall contain:

*( 
I ) A legally sutficient description of tbe unit

'(2) Tlenamc or fttmes of the owners of lhc unit;

"Q) Ihe amount ofunpaid assessmenb due together witb tbc date when eacb fcll due; and

"(4) The date of recordation.

'"The clerk of the county commission in wlnse offcc the notice is rccorded shall iodcx the notice in ttrc appropriate

deed books and lieu books in dre name of the unil ownen and of the association. The cosl ofrecordation shall be

assessed against any unit owner found to be delinquent b a suheqrent proceedirg to enforce the lien.

*upon paynent ofthe assessnrcnf thc association shall executo a written release ofthe lien in the manner set forth in

sectiori onc, articlc turelvq chsptcr fiirty-eight of this code. This rclcaseshall bc rccondo4 at the orpcnse of lheo
6 2010 Thonson Rcuten. No Clsim b orig. US Gov. V/o*s
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association, in the office of hc clerk of the county commission wherein drc notice of thc lien vas fiied.

PageT

"(i) At any time before the association hat disposed of a unit in a cooparativc or entered into a conbact for its
disposition urder the powu of sale, tlr! rmit owrrrs or the holder of any subordinate security interest may cure the
unit ownet's defrult and prerrent sale or othcr diEosition by bndering the performarrce due under the security
agreemmt, lncludirg any emounts due hcause of exercisc of a right to accelerate, plus 6e reasonable expenses of
prooeeding to foreclosr.rre incuned to the tfure of htrder, inchding reasonablo atbrnels fees of tlo creditor."
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Condominium€a1g
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NOTESOFDECISIONS

Ge,trcnllyl
Construction and application !

l. Coutruction and applicatrbn

Condominiudr association u,tich acquired lien on condominium due to unpaid asses$n€nts and other charges was
entitled urder the Minnesota Common lDterest Ownership Act (MCIOA) to rdy on priority of mortgages as recorded
in order ko detennine nhich mortpge r*as tho fint mortgage with priority ovor association's lion; association
foreclosod its licn and later sought o redeem ih interest based oot ooly upoa a reliarrce on the recorded priority, but
also on an understauding that it occupicd a secmdary position to home e4uity lendeis first recordod mortgage, whioh
rms actually junior to banlCs mortgage, and a superior position to bankb nortgage by rirhre of the MCIOA' and
associationsought to rcdeein as a bona fidepurchaser from home equity lender, u that vas thc only party with tl'rc

apparent ability to extinguish the interest of lhe association. Washington Mutual Bank F.A. v. Eifell
Minn-,{pp2008. 756N.W.2d 501, rcvicw denicd Condominium €al2

2. Generally

Condorninium association wtich acquircd lien on condominium due to unpaid assesments atd other charges 1/as a

purchaser in rcliance on information in the public record ercn though lien came into cxhtence by operation of

@ 2010 Thonson Rputers. No Clairn to Orig. US Gov. Work.
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conrlominium decluation, wherc rssociation clearly foreclosed upon he lien based upon &e priority reflected in the

oounty rocorddr oflice, which at that ttue ni$atonly rhowed that condominium ocorpiod occond position aftar

home cquity mortgagee but in front of bank uAlch rctrnlly hdd first rnoftgege podtion, and association became a

purchasc by tenderiog the highct bid 8r ib forcclosurc sale WasLington Mutud Banls F.4. v. Elfclt.
Minn.alp.ZOOg. ZSO N.W.Zd SOl, rcview dpnbd. ^ondominium 

€=12

Unif, Common Interest Oqmershb Act 0 982) $ 3-l | 6, ULA. COM INTEREST 0 3-l I 6

Copr- (O Thomson Reuters 2009. All righb rescrved- Oflicial Text urd Commcnts Rcproduced with Permission of
theNaironal Confercnce of bonmissioners onUniform Shtelaws. Cunent thmugh 2008

A.nnual Meeting of the National Confercnce of Coutmissionec onUniform Slate Laws

END OFDOCUMENT

o
@ 2010 Thomson Rarters. No Claim lo Orig' US Gov' Worlo.

0282



Ex. 12

0283



I

o
i.. . ..'

UNIFORM COMMON INTEREST
owNERSI{rP ACT (1994)

Dnftcd bythe

NATIONAL CONFERENCE OF COMMISSIONERS
ON IJNMORM STATE LAWS

andby it

APPROVED A}.TD RECOMMENDED FOR ENACTMENT
IN ALLTHESTATES

at its

ANNUAL CONFBRENCE

MEETING IN ITS ONE-HTINDRBD-AND-THIRD YEAR
IN CHTCAGO,ILLINOIS

IULY29.AUGUST 5,1994

I{ITII PREFATORY NATE AND COMWI{XS

I

coPYRtcIil t994
By

I{ATIONAL COMEREI{CE OF COMMISSIONBRS

ON I'NIFORMSTATELATI'S

Approved by the Amcrican Bar Association

Mialtri, Ftorida, February 14,1995

0284



i

{-'

UNIFORL COMMON INTEREST OWNERSIIIP ACT (1994)

The Committee that acted for the Nadonal Conference of Commissioners on
Uniform Strte Laws ln preparing trre Unlform Common Interest Ownershlp Act
(1994) was as followsr

CARL H. LISIvIAN, P.O. Box 728, E4 Pine Street Builingfon, YT 054O2, Chair
WILLTAM R. BRBETZ, tR., 22nd Floor, CiRPIace I, 185 Asylun SFeet, Hartford,

Ct 06103, Naional Conference Repo rter
DALE G. HIGE& Suite 1015, One Capital Center, 999 Main Street, Boise, lD 83102
BENNY L. KASS, Suite I100, 1050 Seventeenth SEeet, N.W., Washington, DC 2A036
HIROSHI SAKAI,902CityFinancialTower,20l Merchant Street, Honolulu, HI 96813

EXOFEICIO

RICH,ARD C. HITE, 200 West Douglas Avenue, Suite 630, Wichita, KS 67202,
President

W. JACI$ON WILLOUGIIBY, Placer County Mugicipal Court, 300 Taylor Street,
Roseville, CA 9 567 8, Chair, Division B

.EXECUTIVEDIRECIOR

FRED H. MILLE& Univssity of O&lahom4 College of Law,300 Timberdell Road,
Noflnan, OK 73019, Execuliw Director

WILLIAM J. PIBRCE, 1505 Roxbury Road, Arm Arbor, MI 48104
Execuliv e D irec tor Emeritus

A-DVISORS TO DRAF'TING COMNdITTEE

Gurdon H. Buck, American Bar Associotion
Norman Geis, Amertcan CoIIege ol Real Eslate Lowyert
llrayne S. Hyatt, Amertcqt Bar A$oclation. Section of Real Property, Probate and

Trust Laut

Copies of this Act rnay be obuincdfiom:

NATIONAL @NPERENCE OF @MM'SSIONERS ON UNTFORM STATB LAWS
676North Si. Clair Stcct, Suitc 1700

Chicago, lllinoir 6061 I
3149t54195

o
0285



{-

UNIFORM COMMON INTEREST OWNERSHIP ACT (1994)

TABLEOFCONTENT$

ARTICI,E I. OENERAL PROVTSIONS

PART I. DBFINMONS AND OIIIER. OENERAL PROVISIONS

0 t-101. ShodTi{e
0 l-tD. Applicrbility

0 l-t03. Definitions

$ l-104. VrrirtionbyAgrecrnatt

$ l-105. SeparaeTitlcsrndTaxation

$ l-106, Applicabitity of Local frinaoces, Rcgul*ions, end Building Codes

0 l-107. EminentDomain

0 l-108. SupplementalOeneralPdnciplcsof[evApplicable

$ l-t09. ConstroctionAgEinstlmpliohRepcal

$ l-110. Unifonrjty ofApdication and Conshuction

0l-ltl. &r'cnbility
$ l-1t2. UlconscionableAgr€cmentorTermofContract

$ l-113. ObligalionofGoodFaith

0 l-t14. RemedieetobeLiberaltyAdninistcred

$ l.tt5. AdjrsbncntofDollarArnounts

PART2. APPLICABILITY

0 I -20 t. Applicability to New Common Interett Communitios

$ l-202 Sarm;ExceptionforSrnall€oopcrativcs

$ l-203. Samo;BxcoptbnforSrnallandLimitedExpenseLiabilityPlannedCommunitios

0 l-204. ApplicabilityoPrc-cxistingCotnmonlntercatComflunities

$ l-205. Samc; Exception for Srnall Prc'exisling Cooporatives and Plaaned Communities

0 l-206. Samc; Arcndments to Covcrning Jnstromc|rb

t l-20?. Applicability to Nonrcsidcntial Planned Communities

0 t-208. applicability to Out-ofshtc Common In&rest Coomuttiti€s

ARTTCLE 2. CRP{TION, ALTEMTTON' AND TERMINATION
OF COMMON INTEREST @MMUNTTIES

{ 2-101. Gertion of Common Intcrest Coturnities
g2-102. UnitBoundories

$ 2-103. Consbtction and Validl'ty of Deolaration md'Bylaws

02-104. DescriptionofUnits

{2-105. ConbntsofDeclaration

$ 2-106. Lcasebold Comnon Intcrpst Communities

$2-107. AllocotionofAllocatedlnteresh

0 2-108. Limircd Cornmon Elomcnn

$ 2-109, PlasandPlans

$ 2-1t0. Bxercise of DevsloptnedRigha'

$ 2-l I l, Altentions of Units

{ 2{ t2. Rclocatioo of BoundariesBetrrccn AdjoiningUnits

$2-113. SubdivisionofUnib
g2-114. IALTERNATIVEAI EramcntforEncroaehncnlr

TATIERNATIVE Bl Monumemb u Boundaries

0286



I

$2.115, UseforSalcsPurposes

$ 2.t 16. .Erscrner* Righrs
g2-117. Amendnrentoflhclantion

$ 2-ll8- Tcrminatiqrof0ornmonlnbrestComrnunity

02.119. RightsofScurcdLcnden

$2-120. MaehrAssociatiors

$ 2-121. Merger orConoolidation of Common Jnterast Communities

t2-122. AdditionofUnspeoifiedRcalEsrare
g2-123. MrsterPlannadComnunitics

ARTICLE 3. TvIANACEMENT OF THE coMMoN INTEREST COMMUNITY

$ 3^ l0l. Organization of Unit Ownem' Assooirtion
0 3 - | 02. ?owers of Unit Owners' Asociation
{ 3-103, ExccutiveBoardManbersandOfficcrs

$ 3-104. TransferofSpechtDcchranrRlghts

$ 3-105. Ternination of&ntracF srd Leases of Dectarant

$ 3-106. Bylaws

$ 3-107, Upkcep ofCommon IntcrestComrnunity
$ 3-10E. Meetings

$ 3-109. Quonrns
03-110. Voting;Proxies

$ 3-l Il. TortrndContacLiability

flil?:convevanceoEncumbranceofcommonElemenbr
t $ f-t l+. SurptusFunds\" / $3-115. AssessmcnbhrCommonErpenses

$ 3-l16. Lien forAsessments

$ 3-l 17. OthcrLicra
03-118. AssociationRccords

$ 3- | 19. Association rs Trustec

ARNCLE 4. PROTECTTON OF PURCHASERS

$ 4-l 0l . Applicability; Waiver

$ 4-102. Uability forPublicOffuing Statcment Requiremens

$ 4-103. PublicOffering Satemen( General Provisiohs
$ 4-104- Same; Common lnterest Communilies Subject to Develorpment Rights

$ 4-105. Same; ltmcSlures
$ 4-106, Same; Comaton InterestComrnunities Conhining Conversion Buildings
$ 4-107. Samc; Common InterutCommunity Securitics

$4-108. Purchaser'sRighttoCancel
g 4-109. ResakofUnfu

$4-110. ErcrowofDeposits

$4-lll. Releascoflioru.

$4-l12. Convenionguildl.*
0 4-l 13. Brpas Wonanties of Quality
$ 4-l f4. Impliod Warranries of Quality
$ 4-l15. B*clusion orModification of Implied Warranties ofQruality

$ 4-l 16. S&hrtc of Umitations for Warnrtics

0287



$ +l l?. Ellect of ViolaUons on Righh ofAclion; Aihrncy'c Fcce

0 4-118. Iaboling of Prunotional Material

$ 4-l 19. Declannt's Obtigrtiotr to Conplde end R$tore
g 4-120. Substential Cornpletim of Unis

loPrloNA[l
ARTTCLE 5. ADMINTSTRA1ION AND RET}ISTMTION

OF COMMON TNTBREST cOlvlMUNmES

$5-101. AdminisradveAgency
0 5-102. RegisbationRcquired

$ 5-103. Application for Regishation; Approval of Uncompleted Units

0 5-104. Reoeipt ofApplication; Order ofRegistralion

0 5-105. Ccasc rnd Dcsist Odqs
$5-106. RorocationofRegistration

$ 5-107. GeneralPowcrsandDuticsofAgcncy

$ 5-108- Iovosligative Porwrs ofAgency

$ 5-109. Annual Roport and Amedmatls
$ 5-110. AgencyRegulationofPubticOffcringStatemert

0288



individually. Such a sihation might arisg for example, where a declarant owns
rnost of tlrc units in he project and wishes to avoid building the cosls of each unit
separately and uediting pryment to each unit. It might also arise in the case of a
declanaht who, albough willing to asstnr all expenses of the common interest
community, is unwilling to urake payments for replacement resewes or for othor
expenses which he expects will ultinately be part of he association's budget.

Subsection (a) grants the declarant such flexibitif while at the same time providing
that once an assessmeht is made agairut any unit, all units, including those owned
by the declaraat, must bc assessed for their ftll portion of ttre conrmon expense
liability.

2- Under subsection (c), the declaration rnay provide for assessment on a

basis other thal the allocation made in Section 2-107 as to limited comtrlon
elements,, other expenses benefiting less than all units, insurance costs, and utility
costs.

3. If additional units are added to a common intuest cominunity after a
judgrnent has been entered against the association, the new units are not assessed
any part of Se judgment debt. Since unit owners will knor the assessment, and
since such unpaidjudgment assessments would affect the price paid by purchasers
of units, it would be complicated and rmnecessary to fairness to reallocate judgment
assessmenfs when newunib are added.

4. Subsection(f) refento those instancesin whichvarious provisions of
this Act require that common expense liabilities be reallocated among the units of a
conrmon interestcommunity by anendmentto the declaration. These provisions
include Section 1-10? (Eminent Domain), Section 2-106(d) (expiration of certain
leases), Section 2-l l0 (Exercise ofDevelopurent Rigbts), and Section 2-113(b)
(subdivision of units).

SECTION 3.116, LIEN FOR ASSESSMENTS.

(a) The associationhas a satutory lien on a unit for any assessment levied
against that unit or fines imposed against it$ unit owner. Unless dre declaration
otherwise provides, fees, charges, late charges, fines, and interest charged pursuant
to Section 3-102(a)(10), (ll), and (12) are enforceable as assessmenh rlnder this
section. If an assessment is payable in insbllmems, tle lien is forthe firll amount
of the assessment from the time the frst installrnent fhereof becomes due .

(b) A lien urlder this seotion js prior to all other liens and encumbrances on
a unit except (i) tiens and encumbrances recorded before the recordation of tfie
declaration and, in a cnoperative, liens and encumbrances which the association
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crstes, assumcs, or takes subject tq (ii) a frst security interest on Bre unit recorded

before the date on which the assessment sought to be enforaed becane delinquenl

or, in a cooperativg tbe frst security interest encumbering only the unit owner's

interest urd perfecbd before tre date on wtrich tbe asessment sougtrt to be

enforced became delinquent, and (iii).licns for reat eslrte bxes and other

govemmental assessnenb or charges against the unit or cooperative. The lien is

also prior to all security interests descdbcd in clause (ii) above to the extent ofthe
conmon s(perrse assessments based ontheperiodic budgd adopM by the

association pursuant to Section 3-115(a) which vould have become due in the

absence ofacceleration druing thc six months imrnediatety preceding institrtion of
an action b enforce ttre lien. this strbsection does not affect the priority of
tnechanics' or materialmen's lians, or ttre priority of liens for oher assessmens

made by the association, flhe lien under this section is rot subject to the

provisions of [insert approPriate rcference to state homestead, dower and curtesy, or
other oremptionsl.l

(c) Untess the declaration otherwise provides, if two ormore associations

have lieru for assessments created at any time on the same Property, tlrose liens

have equal priority.

(d) Recording of the declaration constitutes rccord notice and perfection of
the lien. No further recordation of any claim of lien for assessment under this

section is required.

(e) A liur for.unpaid assessments is ertinguishedunlessproceedings to

enforce the lien are instituted wittrin [3] years after the firll amount of the

assessments becornes due.

(0 This section does not prohibit actions to recovff suml for which

subsection (a) creates a lien or prdribit an association from taking a deed in lieu of
foreclosure.

(g) A judgment or decree in any action brought under this section must

include costs and reasonablg a$orney's fees for the prevailingpafiy.

(h) Thr association upon written request shall fimish to aunit orvner a

stratement setting fotth tre amount of unpaid assessments against the unit. If the

unit owneCs interest is real estate, tfie statemelt mustbe inrecordable fonn' The

statement must be furnished within tl0] business days afler receipt of the request

and is binding on the association, the executive board, and every unit owner.

(i) tn a cooperative, upon nonpayment of an assessment on a unit, tie unit

owner may be evicted in the same manner u provided by law in the casc of an
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unlawful holdoverby a commercial teuant, and the lien may be foreclosed as

provided by this section

0) The asociation's lien may be foreclosed as provided in 6is.subsection:

(l) In a condominium orplanned connunity, the association's lien
mu$t be foreclosed in like manner as a mortgage on real eshte [or by power of sale
under [insert appropriate shte stahrte]l;

(2) In a coopaative whose unit owners' interests in the units are real
estate (Section l-105), the association's lien must be foreclosed in like rnanner as a
rnodgage on real estate [or by power of sale undcr [insert appropriate state statute]J

[or by power ofsale under subsection (k)]; or

(3) In a cooperative wbose unit own€rs' intprests in the units are
penonal properfy (Section I-105), the association's lien must be foreclosed in like
manner as a security interest under [insert refcrence to futicl.e 9, Uniform
Comrnercial CodeJ

(4) In the case offoreclosure under [insert reference to state power of
sale statutE, the association shall give reasonable notice of its action to all lien
holders of the unit whose interest would be affected.]

(k) In a cooperative, if the unit owncr's interest in a unit is real estate
(Section l-105):

(l) fte association, upotr oon-papn€Dt of assessments and compliance
with this subsection" may sell tlratunit at a public sale or by private negotiation, and
at any tirne nd plate. Ev ery aspect of the sale, including the method advertising
time, placg and terms must be reasonable. The association shall give to the unit
owner and any lessees of the unit owner reasonable written notice of the time and
place of any public sale or, if a private sale is intended, or tho intention of entuing
into a contract to sell and of lhe time after which a private disposition may be made.
The same notice must also be sent to any other person rvho has a recorded interest
in the unit which would be cut offby the sale, but only if lhe recorded interes{ was
on record seven weeks before the date W"ified in the notice as the date of any
public sale or seven weeks before the date specified in the notice as the date after
which a piivate sale nay be nade. The notices required by this subsection rnay be
sent to any address reasonable in ths qjls:rr+stances. Sale may not be held until five
weeks after the sending of the notiee. The associationmay buy at any public sale
and, ifthe sale is conducted by a fiduciary or otber person not related to the
association, at a private sale.
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(2) Unless otherwise agreed, tlre debtor is liable for any deliciency in a

foreclosure sale.

(3) Ite proceeds of a forccloeure sale must be applied in 6e fol'lowing

order:

(i) ttre reasonable expenses ofsale; ':

(ii) the reasonable expenses ofsecwingposession before sale;

holding, maintaining, and prepuing the unit forsale, including payrnent of taxes

and other governrnental charges, premiums on hazard and liability insurance, and,

to the extent provided for by agreement betwecn the association and the unit owner,

reasonable aftomey's fees and odrer legal expenses incurred by the association;

(iii) satisfaction of the asoci*ion's lieru

(iv) satisfaetion in the order of priority of any zubordinate clairn of
record; and

(v) remitbnce of any oxcess to the unit owner.

( ) A good faith purchaser for value acquires the unit free of the

association's debt that gave rise to the lien under which the foreclozure sale

occuned and any stbotdinate interest, even thorgh 6e association or other person

conducting the salc failed to cornply with thc roquirernens of this section The

person conducting tbe sale shall execute a conveyance to &e purchaser sufficient to

convey the unit and shting tbat it is executed by hirn after a fffssls5ure of the

association's lien by power of sale and thathe was empowered to make the sale.

Signature and title or autbority of the gerson sigrring the conveyance as grantor and

a recital of the facb of non-payment of the asessment and ofthe giving of the

notices reqUired by this subsection are suffrcient pmofofthe fac6 recited and of his

authority to sign. Furtherproof of audrority is not required wen though the

association is named as grant€e in thc conveyance.

(5) At any time before the association has disposed of a unit in a

cooperative or atered into a confiact for its disposition under &e power of sale, the

unit owners or the holder of any subordinate security interest may anre the unit

owner's default and prevent salc or other disposition by;tendering the perfonnance

due under the security agreement, including any amounts due because ofexercise of
a rigbt to accelerate, plw the reasonable elqetses ofproceeding to foreclosure

incurred to the time of tender, including reasonable a6omey's fees of the creditor.l

A
v
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0) In an action by an asociation to collect assesmcnb or to foreclose a
Iien for unpaid ass€ssm€nts, fte court may appoint a receiver b collect all sums
alleged to be due and owing to a unit owner bcfore commcncement or during
pendency ofthe action The receivership is goveraed by [inscrt shte law generally
applicable to receiveruhips]. Thc court rnay order the receiver to pay any sums hcld
by the receiver to tho association during pendency ofdre action to the extent ofthe
association's corunon expense assessmens based on a puiodic brxlget adopted by
dre association pursuant to Soction 3-l 15,

Comment

l. Section 3-l l6(a) was amcnded in 1994 to delete the language "frorn the
time the assessment or fine becones due." The deleted clause was intended to
make clear that ths iicn was enforceable at thc time tre assessment became due.
Comrnentators have observed, however, that the langrage caused confirsion with
respect to priority issues, The intention of the statute, as demonsEated by the
Comments, was that tlrc inchoate statutory lien was the functionat equivalent of real
estate taxes orcept with respect to the special priorities identified in zubsection (b)
of the section. The deletion of the language as suggested makes clear that the lien
arises immodiately upon the effective date of the statute for old common tnterest
communities and upon reoording ofdre declaration for new common iaterest
corrununities.

As a result of firis deletion, it is clear that in he absence of an exception in a

title insurancepolicy hr common charges, a title inzurer would be liable for post-
insurance obligations which have a priority established prlor io the time the policy
was issued. This, however, is no different than in other inchoate liens sudr as real
estate taxes and mechanics liars, all ofwhich have becorne standard exceptions in
the title indr$try.

2. To ensure prornpt and e{Ecient e.nforcemqrt of the association's lien for
unpaid assessmen&, such liens should enjoy statutorypriority over most other liens.
Accordingly, subsection (b) provides that the association's lien takes priority over
all other liens and encunbrances arcept those recorded prior to the recordation of
the declaration, &rose imposed for real estate taxes or other govbmmental
assessments or charges against &e unit, and fust security interests recorded before
the date the assessment became delinquent, However, as to prior fiist security
interests the association's lien does have priority for sh mo'nths' assessments based
on the periodic budget. A significant deparhue ftom existing practicg the six
months' priority for the assessment lien strikes an equitable balance between the
need to enforce collection ofunpaid assessrnenb and the obvious necssity for
protecting the priority ofthe security interests oflenders. As a practical matter,
secured lenders will most likely pay the six months' assessments demanded by the
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associstion rather than having the asocia(on forectose on the unit. If the lender

wishes, an escrow for asesmenb can be required. Since tris provision may

conflict wilh the provisions of some stale statutes which forbid some lending

institutions from making loans not secured by first priority lieru, the law of each

State should be rwiewed and amended when necessary.

In cooperatives, lhe association has legal title to thc units and dapending on

tre election made in trc dectaration pursuant to Section 2-l 18(i) may have power to
creatg assume, or take subject to security interests in the units which have priority
over 0re interest ofunit owners. Obviously, the cooperative association's lien
should not have priority over an interest whjch the association itselfhas given,

assucred, or aken subject to and subsection (b) expressly so provides.

The special reference to cooperatives in subsedion (b)(ii) mercly recognizes

that in a cooperative both the association and tre unit owner have an interest in a
.unit.

3. Unib may bepart of two conmon interest communities. For example, a

large real estate development may consist of one or rnore condominiums v&ich are

also part of a targer planned community. In lhat case, the planned community
association might asses the condominiugl units for the general maintenancc

expenses of theplanned community and lhe condominiurn associationwould assess

for the direct maintenance expenses ofthe buihiog ieelf. In such a situation,

subsection (c) provides 0rat unpaid licns ofthe two associations have equal priority
regardless of the relative time of creation of the two regirnes and regardless of the
time dre assessruents were rnade or became delinqumt

4. Subsection ($ makes ctear that the association may have rernedies short
of foreclozure of its lien tbat can be used to collect unpaid assessments- Ttre

association, for examplg might bring an action in dSt or breach of contract against

a rccalcitrant unit owner ftther than resorting to foreclosure.

5. Tbe righb of he association against a unit upon nonpayment of an

assessment on that unit depends on wlrether the common interest community is a

condorninium or planned community on the one hand, or a cooperative on the

other.

In the tipical coopcrative the association will have a substantial underlying

mortgage on all or a zubstantial portion of the real eshte in the cooperative and a

large part of cach unit owner's periodic assessnent will go toward payment of that

partiartar unit's propo(ionate share of the mortgage, lf the unit owner fails to pay

his assessment otr time, the association may be forced into default on its own

mortgage payments with consequent possible foreclosure of tlre undalying
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morlgage and loss by all unit owners of their interests in the cooperative.

Therefore, in the cooperative contexl it is esential that the cooperative associatiotr
have a fast and effective remedy for failure of a pnit owner to pay his assessrnent.

Thc act provides in subsection (i) that upon nonpaymart thc cooperative unit owtrer
may be evicted in the same nanner as an unlawfirlly holding ova coruncrcial
tenant. Those nrles will ordinarily be the rnost rapid and eflicient rules in the State
as to eviction of tenants. i

If the unit owner's interest is ,eul estate, subscaion $(2) thcn offen ttre
State two altcmatives u to nonjudicial foreclosure of a cooperative association's
lien. The first attemative is power of sale under any existing state statute
authorizing power of sale under mortgagas. If there is no power of sale statute or if
tlre legislafure chooses to adopt a special power of sale provision for foreclosure of
the lien on cooperative units, tlre State can choose the 2d altemative: power of sale
under subsection (k) ofttris section

Subseetion (k), which is patterned after the powa ofsale foreclosure
provisions of the Uniform Land Transactions Ac! is a modern power of sale
provision which frees private power of salc foreclosure from many of the cosfly,
time consuning and inefficiency producing strichres of most existing private
power of sale statutes. At the sane tirne, it provides reasonable protection io the
unit or+,ner and junior interests

If the unit owne$' inHest in a cooperative is penonal propefty, the

association's lien is forecloscd as if it weie a security interest under Article 9 of the
Unifonn Commercial Code. Article 9 foreclosure is genuallylcss expensive and
faster than eitrerjudicial or power of sale real estate foreclosure. This difference it
cost and speed offorcclosurg both for association liens and secudty interests, is
one of fte major factors to be considered in choosing whether, undu Section l-105,
the unit owner's interest in a cooperative will be rcal Eoperty orpenoml prope{y.
Aficle 9 foreclosurc is currently used in foreclosing searrity interests in mobilc
hornes, and has been accepted in tlie various States as a permissible nrettrod of
foreclosure in that housing area without serious challenge.

In a condominium or planned comrnunifr, there is not likely to be a

substanlial underlying mortgage for whichunit owne$ are assessed Tterefore,
failure to pay assessments on time will have less serious consequences for the
association than in the case ofcooperativel. The section provides that flTe

association lien in a condominium or planned comnuaity is to be foreclosed

according to the nrles genenlly applicable to real estate mortgages in tbe State

rather than setting out a special laster method offoreclosure in the statute.
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6. New subsection (l) rnakes clear tlrat the courts have authority to appoint

receivers upon request by associations to aid in collection of common charges'

SECTION 3-117. OTHER LIENS.

(a) In a condominium or planned community: 'i

(l) Except as provided in paragralh (2), ajudgment for money against

the association [ifrecorded] [ifdocketed] [iftinsert other procedures required under

state law to perfect a lien on real estate as a result of ajudgment] ], is not a lien on
the common etements, but is a lien in favor of the judgrnent lien holder against all

of the units in the common interest community at the time thejudgment was

entered. No other propefly of a unit owner is subject to the claims of creditors of
the association.

(2) If 0re association has granted a seority interest in the common

elements to a creditorof the asociation pursuant to Section 3-l12, the holder of
that security interest shall exercise its right against the oorumon elements before its
judgment lien on any unit may be enforced.

(3) Whether perfected before or after the creation of the comlron

interest commrmiry, if a lien, other than a deed of tmst or mortgage (including a

judgment lien or lien attributable to work perfonrred or rnaterials supplied before

creation of the common interest comrnunity), becomes effective against two or
more unib, the unit owner of an affected unit rnay pay to the lien holder the anount
of the lien attributable to his unit, and the lien holder, upon receipt of payment,

prornptly sball deliver a release of the lien covering that unit. The amount of the

payrnent must be proportionate to the ntio which that unit owner's common

expense liability bean to the common expens€ liabilities of all unit owners whose

units are subject to the lien. After paymen! the association may not assess or have

a lien against that unit owner's unit for any portion of the common exp€nses

incurred in connectionwith that lien.

(4) A judgment against the association must be indexed in the name of
the common interest community and the association and, when so indexed, is notice

ofthe lien against the units.

O) In a cooperative:

(l) If the association receives notice of an impending foreclosure on al I

or any portion ofthe association's real estatq tbe association shall promptly

transmit a copy of that notice to each rmit owuer of a unit located within the real
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NR^STREPRIM S.B.I74

SB.TATE B[.L No. 1 TASmeron CoPENI.IG

FEBRUARY 17,2OI1

Referred to C,ommittee onJudiciary

SUMivIARY-Revfues provisions relating to comrnon-interCIt
communities. (BDR 10-105)

F$CAI. NOTE: Effect onlcal Govcrnment No.
Effect on tbc State: No.

EX?IANAnON - M.oa i! Dd&d/h!6 b @: mtr|F b€r6 b:tctr l*i{cdtrldr$ ls filaitl io bs odltd'

AN ACT relating to cornnon-interest corruurmities; revising
provisions concemiag the removal or abate'melrt of a

|ub[c nuisance on tf,e exterior of a unit under certain
Circumstances; rwising nSovi$ons 5elating Jo elections for
members of an executive boord; rwising provisions
concerning the remolal of rnenbers of an executive
boan{ rwlsing provisions goveming meetings of 'Yib'
owners and meetings of an srecutive board; revising
provisions goveining the maintenmce md.rpa{ of walls
within a common-interest cmmunity; revising insurance
and bond requirerrens for urit-ownen' associations and
cornmrnity managers; revising povisigns relaling tq lhe
maintenance and investment of association funds; revising
provisioos conceming the assessment of certain cofilmon
€xpenses against a 

-rrnit's owner; revising provisions
governing the wiMrawal of money &om the operating
iccount of an associatim; rwising provisions conceming
liens on a unit for c€rtain as$essm€nts, cbarges and fees;
prohibiting a rmit's owner frmr engaging in certain
threatening conduct or rehliato'ry actionsl revistqg
provisiomgoverning the award of punitive damages. in
certatn cirqrmsta[ces; rcvlsmg pro\rl$ons gov€Nnrng

manag@rent agr€emeats and comnunity managers;
exe'rrpting c€rtain associations from the requirement to
obtaii a-state business license; making vitious other
changes relating to conmon-ints€st cmmunities;
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requiring the Lagislative Conmission to appoint a
subcommittee to study the laws and regulations governing
oomrnon-interest communities; and providing other
natters properly relating thereto.

Lcglslative Counsel'r lXgct
Section 3 of this bill revises the circumstaaoes under which the enolovoes or

agents of a unitrwncrs' association may enter dre gromds of a unit whi6h i[ being
foreclosed to abate a nuisance.

Secdon 4 revises 6e procedues for the election of members of fie executive
board urtco the mrmbcr of-nomin6fisns ;ot *ch mcmbership is equal to or less tlun
the number of members b be elected"

Undercxisting law, a memba of the executive board may be removed from tre
exoqrtive board if the mrmber of votes cast eouals at least 35 percent of the tobl
number of voting members of 6e association rind the majority 6f dl vot€s cast are
cast,in frvor of removal. (t'lRS 116.31036) Section 5 of this bill r€4uires the
number of votes cast in bvor of rernorral to be at least 35 percent of lhc totrl
number of voting membas of the associatiqr and a majority oftlre votes cast

Secdon 6 of tris bill revises provisions governing dre responsibility to mainain
or rcpair uaalls within a common-inbrest community.

Existing law rt$trres notice of a mectiqg of Se qecutive board to be provided
to the uDib' own€r8, exce, t in an emerg@y. (NRS I16.31083) Under eec-tion 8 of
tlris bill, if a meeting of the executive board will comiS oly of an q.ecutive
session, tbe asociation is not required to provide notice of trc mceting to te urits'
owners. Such a meeting is subject b cxisting law govcrningexecutive sessions ard,
at its next regular mceting, the cxeortive board mrst disclose that it met in
executive session aod must strte he s€oe,ral subiect Estter of tlre mcctinc. Section
8 also autborizes an association to-comlv with tlrc requirerncnt b iiclude an
agcnda with a notice of an executive board rirc*ing by statirg on the noticc that the
agenda will be sent at tbe request ofa uoit's ownertothe elecFouic mail addrass of
theunit's owner.

Existing law requires dre minutes of meetings of tbe uaib' owners and the
executiw board to be pro$ded to any unit's owner upon reguest od at no charge if
those minutcs are provided in elechonic format Sections 7 end 8 of this bill
require thooe minuEs to be prorided at no charge if providcd by elechonic mil.

ftctbn 9 of this bill autbcizes an executive board b meet in excurtive
sesion: (l) to discuss lhe alleged misconduct or professional competence of ur
association vendor; and (2) to discuss witlr the- vcndor lhe vendor's alleged
misconduct pro&ssional conpetcnce or bilurc to perform mder a contracL

Existing law rcquires an applicant for a certificate as a c.omrmity mrmger, or
lhe erylryer of tbat applicant, to post a bond in a certain form and amoud, (NRS
I 16A.410) Sections l0 and 19 of Sir bill remove this rcquircment and rcqnire an
associatios to povide srime fusurance that includes covelage &r dishoaest-acts by
certarn persons.

Section ll of this bilL (l) rwises providons governing ltrc deposit,
maintenance and investmeDt ofassociation firnds; and (4 exernpts petty casi and
dtange ftnds from tbe requirement to deposit all association funds in certain
financial institutions. Section il} of this bill requires the executiw board to make
available to each unit'c owner the policv for thcinvestn€ot ofassociation firnds at
tbe same time and in the same rnariner is 0re budgel is made asailabte lo tbe uDits'
owners.

Section 12 of &is bill amends provisione concerning tbe impositior of interest
charges on laE assessmenb to provide that: (l) int€rest may, but is not required b,
accruc; and (2) intercst may accruc at a rate less thao the ratc specified in smrte.

il|ffi iln il! ilil |It til Iililt il]lfiltSBlTl Rlr
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Secdon 14 of 6is bill aulhorize.s money in tln opeating acmunt of an

association to be wibdrawn witlrout the required sigtaunes to make c€rtain
electronic nansfers of money.

Existins law uovides dat an association hns a lien on a unit for certain charges

imooscd adain*i unit's oryn€r. (NRS 116.3110 Sectior 15 of this bill revises
or&isions-sov€mins tlrc anount of the assochtion'e lieo c/hich is entitled b
ilioritv ovJ6e first-securitv inter€st on thc unit.' Existins lcw rohibib i rne,nbcr of thc cxecutive board of an association, a

communiqimanalcr and officers, enrployees and agents of u association frorn
takins. or dircctinE or encouraginl retiliitory action agtinst a unit's owner under
certaili circurnstan-@s. (IVRS t-i6.51 183) Slecihtr 16 of this bill prohibib a unit's
omer from trlcing, or dirccting c enoouraging rc.taliatory action against a msmb€r
of the executive l5ou4 atr officcr, anployee or agent ofao association' or anothcr
unit's owncr under caiain circumstanies. Secti'on 16 also prohibits a uoit's owncr
fronr making certain threab against a member of tbe exec-utive boand, an ofiica,
asent or emDlovee ofthe association or ano&er unit's owner.' Secdon'td of this bill adds community rnanagen to a pohibition against

ounitive da,mages beinc awadcd in certain circumstanccs.' Secflol 2d of biibil revises the requireme.nts for maoagement ag€€ments
entcrcd into bctwecn ao asociation and a iomnrunity rmnagcr, including without
limitation, removing the requirernent that tre maoageNneot agreement include

Drovisions for disurrc rcsolution. Section 20 also rcquircs a conmunity manager to
iransfer thc elecr6nic boola, rcoords andpapcrs ofa clicnt in a oertain rnantrer.

Sectlon 21 of this bill rcviscs the dirti of a canrmunity managcr to deposit'
rnaintain and invest associatiott firnds so tliat such activities must be Performed at
tlre client's dircction.

Existine law exernpts nooptofit corporatios fmm fu rcquircrnent 3o obtain a
stare businEs license. OIRS ?6.020, ?6.i00) Secdons 22 erd tr3 ofthis bill exernpt

from this Fquircmcot-associations which ire orgnnizcd as ccrtain dher tlryes of
nonprofi t or iooperative orgaoizations.- 'Sec6on 24'of tris bil rcquires the lBgislatirrc Commbsion to ap'point a

subcommittec consisting of threi mcmbers of ilhc Senatc and three rDembers of fre
essemUtyo 

"onduct 
a iudy during the 201l-2013 inerim concerniog the laws and

regulations govcning common-inbrest conrnunities.

TIIE PEOPLE OF TTIE STATE OF NEVADA' REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLI,IOWS:

I Section 1. @eleted by amendment.)
2 Sec, 2. (Deleted by amendment.)
3 Sec. 3. i.IRS tt0.ft03l2 is hereby amended to read as

4 follows:
5 116.310312 l. A person who holds a sesurity interest in a
6 unit mr:st provide the association with the person's contact
7 infomrationis soon as reasonably practicable, but-not later than 30

8 days aftertheDerson:
s -(a) 

Files ai action for recovery of a debt or €,nforcement of any

l0 right secrned by the unit pursuaot to NRS 40'430; or

lilufillrlllilillfllfllill uuilil
l**St174
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I O) Records or has recorded on his or her behalf a notice of a
2 breach ofobligation secured by the unit and the election to sell or
3 have the unit sold pursuant to NRS 107.080.
4 2, If an actidn or notice described in zubsection I has been
5 filed or recorded regarding a unit and the asociatim has provided
6 the ! "it's own€,r with notice and an oDDorttmitv for a hearins in the
? mantrer provided in NRS 116.31031;the association, incluiiing its
8 employees, agents and cornmunity manager, may, brut is not
9 required to, enter the grounds of the uoi( whether or not the unit is
l0 vacanf to take any of the following actions if the unit's owner
ll refuses or fails to hke any action or comply with any requiremelrt
12 itnpoqd oa the nnit's owner n'ithin tha time specified by the
l3 associatim as a result ofthe hearing:
t4 (a) Mainain the exterior of the unit in accordance with tle
15 standards set forth in the governing documenfs, including, without
16 limitatio4 any provisions governing maintenance, standing water orl7 snow re,moval.
l 8 (b) Remove or abate a public nuisance on the ex&rior of the unit
!? whlch f! advenely afreris the use and enjoyment of any mrby
20 unitand:
2l (l) Is visible from any couunon area of the comrnuuity or
22 public steets;
23 (2) Tbreatens the health or safety of the residents of the
24 common-interest communitv: or
25 (3) Results in blighfrng or deterioration of the unit or

28 3. If a unit is vacant and tre association has provided the rmit's
29 owner with notice and an opoortunitv for a heaiine in the manner
30 provided in NRS 116.3rc31, th-; associatioui including its
3l employees, agenb and cornmunity manager, may mt€,r ihe grounds
32 of the unit to maintain the exteiior of the unit or abate a nrblic
33 nuisance as described in subsection 2 if the unit's ouzrer refrir'es or
34 fails to do so.
35 4. The association may order that the coss of any maintenance
36 or abatement conducted pirsuant to subsection 2 oi 3, including,
37 without limitation, rcas6nable inspection fees, notification ailri
38 collection cosb and interest, be charged against the unit The
39 association shall keep a record of such costs and interest charged
40 qSarryt the uni! an-{ has a lien on the rmit for any uryaid amormi of

26 surrouridingarea.
27

40 against the unit and
4l tbe charges. The lir4l tbe charges. The lien may be foreclosed rmder NRS 116.31162 to
42 116.31168, inclusive.
43 5. A lien described in subsection 4 bears interest from the date
44 th_at the charges become due at a rate determined punuant to NRS
45 17.130 until the charges, including all interest due, arc paid.

il|flilil m ilililt til tilt tlfl lltl*SBl74 Rl*
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6. Exoept as otherwise provided in this subsection, a Jia

described in-subsection 4 is piior and superior to all liens, claims,
encumbrances and titles other than the lieis described in paragraphs
(a) and (c) of subsection 2 of NRS 116.3116. If the federal
ieiplatio* of the Fderal Home Loan Mortgage Corporation or the
Fcderal National Nlortease Association rcquire a shorts period of
priority for the tien, tfr'e 

-p€riod during which the lien is |rior aud
superior to other secwity interests shall be determined in accordance
wift those ftderal i:gulations. Notwithstmding the federal
reeulations. the period of orioritv of the lien mrst not be less than
thE 6 montiis inineAiabty prece.iting the irutitution of an action to
enforce the lien.

7. A penon who purchases or acquires a unit at a foreclosure
sale pnrsuint to NRS 40.430 or a truitee's sale pursnnt to NRq
10?.080 is bound by the governing documents of the association and
shall rnainain the exterior of fue udt iD accordance with the
governing documents of the association. Strch a unit may ogly !e
removed-fi,om a comrnon-interest community in accordance with the
eov€,mins documents pursuant to this chapter.- 8. fotwithstandiig -y other provision of law, qn association,
its directors or nembei of the exdcutive boad employees, agents
or commrmity manag€r who enter the grounds of a unit pursuant to
this section are not liable for hespass.

9. As used in this section:
(a) 'Exterior of the unit" includes, without limitatioq all

laods-crying oubide of a uit and the exterior of all property
exclusively owned by the unit owuer.

(b) "Vacanf,'means a wdt:
(l) U/hich reasonably appeaxs to be unoccupied;
(2) On which the owner has failed to maintain the exterior to

the stddards set forth in the governing doorments the association;
and

(3) On which the owner has failed to pay assessments for
more than 60 day's.

Sec. 4. NRS 1 16.3 1034 is here,by amended to read as follows:
I 16.3 1034 l. Except as othenn ise provided in subsection 5 of

NRS 116.212, not later-than the tennination of any period of
declrait's conhol, the units' owners shall elect an *ecutive bomtl
of at least three members, all of whom mrut $s rrnils' oumers' The
executive board shall elect the officers of the association. Unless
the governing docurnents provide otherwise, the ofEcers of the
asodiation aE not required io be unis' olvners. The members of the
executive boantl and tLe officers of the association shall take office
upon electim.

lilrmilil$ fl tffi lil |ffil il illllll*38174 Rl*
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2. The tem of offce of a member of the executive board may

not exceed 3 yean, except for membels who are appointed by the
declarant Unlcs the govenring documents provide o&envise, there
is no limitation on the number of terms that a person may serve as a
memberof the executive board.

3. The governine docume,nts of the association must omvide
for terms of-office ftit are staggered in such a menner thai to the
extent possible, an equal number of members of the executive board
are elected at each election. The provisions ofthis subsection do not
splyto:

(a) Members of the executive board who are appointed by the
declaranfi and

_(b) Members of the executive board who serve a term of I year
or less.

4. Not less than 30 days before the preoaration of a ballot for
the election of members o? the executive 6oard, the secretary or
other officer specified in the bylaws ofthe association shall cause
notice to be given to each unit's owuer of the unit's owner's
eligibility to serve as a member of the executive board. Fach unit's
owner who is qualified to serve as a member of the executive board
tniy have his or her name placed on the ballot along with the names
of the nominees selected bv the members of the e:recutive board or a
nominating committee esta'tlished by the association.

5.

J
6
7
8
9

IO
II
r2
l3
t4
ls
l6
17

l8
t9
20
2l
22
23
24
25
26
27 @ Unless the executive board filny

defeftinFthatl determines othetwlsq if at the closing of the
prescribed period for nominations for membership on the executive
board, the rumber of candidates nominated for nembership on the
executive board is equal to or less than the numberof membbrs to be
elected to the q(ecutive board at the election .. ftSe+$e+eee$ary

*a#+
(a) The association tr#+€otl may preparcor mail {anyf bllots

to uq!s' owners pursuant to this sectidn {aid*hef ;
(b) Ihe nodinated candidates shall be dired to be duly

elected to the executive board fild€€€r

ililrtrilil]flffiil]ffirilrilNl
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Ircr rcoueil at no charye; and
(d)'Not Is thanI0 days beforc tIrc nert rcgularly sehduld

meetlng of the executlve biprd, the asrclatbn mu send to ach
unit's"ownu notifrcadm that the andidats nqniaated Inve fubn
elected to the executvebard

6.

;M
exeeative+ea*#e

(a) Tlre as-ee:etiea v,{l net prepare er rnsil ary bellets to udb'

@fThe asloeiatien sho[ send to eaeh l4t's yrvaeT notif,eaQon

bos4
1+ If, at
the closins oithe nrescribed period for nominations for membership
on the exdcutive tSoard , fdeiedbedj*subseetior*| the nunrber of
caodidates nominated foi meimbership on the executive board is
fiurter than the number of me,lnbers tb be electcd to the executive
Eoard, then the association ls}rt#r.1 must:

(aj Pre,pare and mail ballots to the unis' own€rc prsuant to this
section; and

(b) C-onduct an election for me,mbership on the exectrtive board
Dursuant to this section.^ {8f, 7. Each person who is nominated as a candidate fot a

meirb'er of the exelutive board pursuant to subsection 4 {er-5} must:
(a) Make a good faith effort to disclose any financial, tnsiness,

proiblsional or lersonal relationship or interesi that would result or
would appear to a reasonable person to result in a poteirthl conflict

illilill l]|rn ffi illl lllil lll il llilrSB174 Rl*
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of interest for the candidate if the candidate were to be elected to
serve as a menberof the executive board; and

(b) Disclose whether the candidate is a member in good
standing, For the puposes of this paragraph, a candidate shall not be
deerned to be in "good standing" ifthe candidate has any unpaid and
past due assessments or constuction penalties that are required to be
laid to the association.
t+ The candidate musl make all disclosures required pursuant to this
subsection in urriting to the association with his of her candidacy
information. Except as othemrise proviM in this subsection, thb
association shall dishibute the disclosutres, on behalf of the
candidate, to each member of the association with the ballot or, in
the event ballots arc not prepared and mailed Dursuant to subseotion
W 5, rnthe next regularmiiling of the association. Tte association
is nd obligated to disti'ibute any disclosure pursuant to this
subsection if the disclosure contains information that is believed to
be defamatory, libelous or profane.

{ry 8. Unless a person is appointed by the declaad:
(a) A person may not be a member of the executive board or an

officer of the association if the DersoL the Derson's spouse or the
petson's parent or child, by blorid, naniage or adopti64 performs
the duties of a community rnanaser for that association.

(b) A person may not be a ienfter of the executive board of a
master association or an officer of thu master association if the
person, the person's spouse or the person's palent or child, by
blood, marriage or adoption, performs the duties of a community
manager for:

(l) That master association; or
(2) hy association that is zubjed to the governing

documents of that master association.
tl$'l 9. An officer, e,mployee, agent u director of a corporate

owner of a unit, a hrstee or designated beneficiary of a tust that
owilr a uil a partner of a partnemhip that owns a rmig a mernber or
manager of a limibd-liability company that owns a unit and a
fiduciary of an estate that oirms a 

-uni[ 
may be m officei of the

association or a member of the executive board. In all events where
the person sening or offering to s€rve as an ofEcer of the
association or a nember of the executive board is not the reoord
ow[er, the person shall file proof in the reccds of fte association
that:

(a) The person is associated with the corporate o\pner, tust,
partnership, limited-liability company or estate as required by this
subsectioq and

(b) Identifies the unit or units ovmed by the corpomte owner,
trust, partnership, limited-liability company or estate.

lltfitil u|[ ililffilflrilt ililril|l*SBl7il Rl*
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10. E:rcept as othenrise pmvided in subsection {6} 5 or NRS

I I 6.3 I 105, th6 election of any me,nrber of the qecutive board must
be conducted by secret written ballot in the followin€ 4 alner

(a) Tbe serieary or otler officer specified in tbe bylaws of tbe
association shall cause a secret ballot and a rcfirn envelope to be

sent, pnepaid by United States mail, to the mailing address of e-ach

unit within the comoo-interest community or to any sth€r mailmg
addre.ss designated in writing by the unit's owner.

O) Eacliunit's owner iurt Ue provided with at least 15 days
aftei ihe date the s€cret uritt€n ball6t is mailed to the unit's owner
to return the seqet nnitten ballot to the association.

(c) A quonrm is not required for the eleotion of any member of
the executirrc board.

(d) Onlv the socet unitbn ballots that are return€d to the
assdciation'may be counted to d€termine tbe outcome of the
election.

(e) The secret wdtten balloc must be opened and counM at a
meidng of the association. A quorutn is noi required to be prese-nt

when iLe secret writbn ballots are opened alrd counted-at the
meeting.

(0 The incumbent members of the otecutive board and each
peridn whose name is placed on the ballot as a candidate for a

irember of the executive board may not possess, be glven access to
or participate in the opening or cornting of the secret writen ballots
that are returDed to the association bdore those secrct written ballots
have been opened and counted at a meeting ofthe association

flAl tr: An association shall not adbpt any rule or regulation
thaf hEi the effect of prohibiting or unreasonably interfering lvrth q
candidate in the candidaie's camDaisn for election as a member of
the executive boad except that'tbe-candidate's campaign mty be
limited to 90 days before the date that ballob are required to be
retumed to the 

-association. A candidate may request that the
secretan or other officer specified in the bylaws of the association
send, 3d days before the dale ofthe electiod and at the association's
exDense. to the mailine address of each tmit within the comon-
inirest-community or-to any other mailing ad&ess desiguated in
vniting by the unitts owner a bandidate informational statement. The
candidate infornational statement:

(a) Mustbeno longertban a single, tped page;

O) Must not contain any defamatory, libelous or profane
information; and

(c) May be sent with the secret ballot mailed pursuant to
subsection $$ I0or in a separate mailing.
'r The association and its directon, officers, employees and agents

are immune from criminal or civil liability for any act or omission

I ||ilillillllil|il lllil lll lfrllil frl i] lll*SBl74 nl*
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I which arises out of the publication or disclosure of any inforrration
2 relatd to any person and which occurs in the course of carrying out
3 any duties requiredprsuant to this zubsection.
4 ++*+ 12. Each member of the executive board sball, within 90
5 days after his or her appointnent or election, certify in writing to the
6 associatioq on a form prescribed by the Adminishator, that
7 the memtior has read and understands the sov€rnins documents of
8 the association and fteprovisions of this chipter to tEe best of his or
t her ability. The Administrator may require t'f,e associatim to submit
l0 a copy of the ccrtification of each member of the executive board of
I I that association at the tire the association rqgisters with the
12 Ombudsman pursuant to NRS I 16.31158.
13 Sec. 5. NRS 116.31036 is hereby amended to read as follows:
14 115.31036 l. Notg,ithstanding any provision of the
15 declaration or bylaws to fte contary, any membcr of th orecutive
16 board, other tban a member appointed by tre declarant, may be
17 removed from the executive board, with or wi&out cause, if at a
lE removal eledionheldpursuant to this seotion l:19 *}+el , dre nunber of votes cast ln favw of removal
20 constihrtesffi;
2l (a) Allgast 35 percent of the total number ofvoting members of
22 the association: anil
23 O) At leasi a majority of all votes cast in that re,moval election .u@
25 2. A removal election may be calld bv units' ownffE
26 constituting at leut I0 pucent, 6r any lower wixentage spuificd
27 in the bylaws, of the-total number of Whg nrertei of the
2E association To aII a removal eleAion the imie' uynen must
29 suhnit a twitten ptidon whlch ls dgred by tIre requtued
30 perccntage of the'total number of wfrng memhn of the
3l asociation punuant to this subsution and whleh b nnild,
32 retwn rceipt twue$ed, or rerted bv a oncess ffinrer to lhe
33 e,xecutive niaA ai the communitv maiasq for the asdation. If
34 a rcmoual election is alled wrcdant b rtis sufuctlon antl:
35 (a) The voting rfuhts 6t the unlts' ownets wiII be exercised
36 thmugh the use of *aetwritten baIIoB purstant to thb sction:
37 -(1) TIrc sear/ wriften baIIoE for'tlrc trrltnval election must
38 be sent in the nanner ruuired by thts wtlon rct less than 15
39 dayc or more than 00 dayi after the date on which the petition ls
40 received; and
4l (2) The execullve bard must set the date for the neetlng ta
42 open and count the seqet writbn ballots s that lhe meetine is
43 held not mote than I5 daw after the deadline for returnins-the
44 secrtn ryrittm hallot and 

-not 
later than 90 dap afler the dile on

45 which the peftian vras receivd,

r ililt l]ilil1$ Hlil llffill] il ililr5Bl7{ nl*
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ft) The votins rIfiB of the ownes of time slwes wtll be

ercii*sA hy defwies or reprwntatives as set forth in NRS
116.31105,-the decutive fuaid must set the date for the rmonl
dec&uz s that the ronowl eledfun Is held not less tlnn I5 day
or mone lhan 90 fuys after the date on whldt the pctidon ts
reeivd,
t+ The assodation shall nd adoil anv tule or regtlation whidr
Dneveints or uujeatonablv interfiira'with the ailleAion of the
iqutrd percenbge of signaturs for a pedtion pufrt mt to thls
sufu,ection.

3, Excqt as othenpise provided in NRS 116.31105, the
removal of iny member of the-executive board must be conducted
by secret written ballot in the following rnannen- 

(a) The secretary or other ofEcer lpecified in the bylaws ofthe
association shall cause a secret ballot and a refirm envelope to be
sent, prepaid by United Sates mail, b the mailing address of each
tmit within the common-interest comrnunity or to any other nailing
address designated in writingby ftg rrnif's owner,

ft) Eacfunit's owner iru:t Ue provided with at least 15 days
aftei ihe date the secret rryritten ballot is mailed to the unit's owner
to retum the secret written ballot to the association.

(c) Only the secret written ballots that are returned to the
association may be corrnted to deermine the outcmp.

(d) The secret writbn ballots must be opened md comted at a
meeting of the association. A quorum is not required to be preseirt
when the secret written ballob are opened aud counted at the
meeting.

(e) -The incumbe,lrt members of the oteqrtive boand, including
without limitation, th member ufto is subject to tbe rcmoval may
not possess, be glven access to or participate in the opsning or
countine of the secret written ballds that ale r€fimed to the
associafron before those secret written ballots have been opened and
counted at a meeting of the association

l*l 4. If a member of an executive board is nmed as a
resfondent or sued for liability for actions undertaken in bis or her
roli as a menber of the board, the association shall indenniff the
member. for his or her losses or claims, and rmdertake all costs of
defense, unless it is pove,n that the member acted with willful or
wanton misfeasance or with gross neglige, ce. After zuch proof' the
association is no longer liable for the- cost of defense, and may
recover costs already expen&d from the member of the executive
board who so acted. fll

ililH[|]l[l$[|I]ffi[illflrSBl74 Rlr
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(b) The '-embers ef the ereeutive board fel aets sr etdssiem

lve
Uom+pr

Sec" 6. NRS I 16.31073 is hereby aurended to r€ad as follows:
116.31073 l. Except as otherwise provided in subsection 2

and NRS 116.31135, @ unless a
person or goven mental entity has acceptd rerymsibility in
writing for the mainte,nance, repair, restoration and replacernent of
{nnfseeuriry} a wall which is located within {the} a common-
interest communityfr

2, The previsiess ef fld€ reetien de-et nFply irthe gevea#€

nseeei*isnt or any part theraf the owner of the rcaI pmperty on
which the-wall [s hatd or itny oiher penon qeci,Iied ii the
governing documanB of the common-interst mmmunity is
responsible for the maintenance, repair, rcstoration and rcplacement
of the {eeerxiff} wall.

af'$oeisti€Er
4- 4s used in th's seetieq "seeurity wall" 'renns aa]' wall

| ilil]ilfr [] ililillil] tiltil iltil il]*58174 Rl*

2. Cnymaintenance, repair, restoration {a,ndf orreplacement of
eeuriglwall@

(2) W:'L:- areasonable lffigth of tk€; srd
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whieh a fina-tr rap hes been reeerded pursdotete NRS 278,360 te

, a tenant or an invlte of the
unit's owner 6r tenant is tIrc rwporcIbilttr of theunlt's owttt

Sec. 7. NRS 116.3108 is h6reby ameinded to read as follows:
116.3108 l. A meetinc of thi units' owners must be held at

least once each year. If tk lovenring documents do not designate

an annual meeting date of the units' owners,-a meeting ofthe unils'
owners must be h=eld 1 year after the date of the last meeting of the
units' owners. If the units' owners have not held a meeting for 1

year, a meeting of the units' own€rs nust be held on the following
March l.

2. Spccial meetings of the unig' ownen may be called by the
presiden[ by a majority of the executive board or by units' own€rs
'co'nstinrtiirg 

at teasi tO-percent, or aoy lower p€,rcentage specifi€d in
the bylaws, of the fotal number of voting members of _$e
association. flhe se-'e nnnber of "-:b' sw-ertmay:$se edt q

l€stotr€l-€ls€ti(ffi To call a special
rneeting , bra+efreval-eleeseql the tmits' own€ffi must submit a
wrinen-pefrtion which is signed by the required percentage of $e
total nrunber of voting mernbers of the association pursuant to-this
section and which is iailed, retum receipt requested" or served by a
prooess serv€r to the executive board or ihe community rnanager for
the association Ff the -etition edb fer a qPeeial -eeHng; thgl ?he
executive board itall set the date for the sp-ecial neeting so that tbe
special meeting is held not less than 15 days or more than 60 days
aher the date on which the petition is received ug*'epeti+im-ea$6
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+l , tlrc request for a special medinp is received from the
piesident or rtrc vote of the'rmiority of tlie executive boafi to caII'a 

special meeting, whichever-is afrplicahh. The association shall
not adopt any rule or regulatim which prevents or unreasonably
interferes with the collection of the rcquired perce,ntage of
signatures for a petition pursuant to this subsection

3. Not less than 15 days or more than 60 days in advance of
any meeting of the rmib' owners, the secretary or other officer
specified in the bylaws shall cause notice of themeeting to be hand-
delivered, sent prepaid by United States mail to the mailing address
of ead unit or to any other mailing address dCIignated in writing by
the unit's owner or, if the association offers to sed notice by
electrmic mail, sent by electronic mail at the request of the unit's
owner to an electonic mail address rhsignated in writing by the
unit's owner. The notice of the meetins must state the time and
place of the meeting and include a coiy of the agenda for the
meeting. The notice must include notification ofthe right sf x rrnit's
ovmer to:

(a) Have a copy of the minutes or a sunnmry of the minutes of
the meeting provided 1s 1[s rrnif's owner upon rcquesg W by
elechonic tformat+ mail at no charge to the uDit's owner or, if tfe
association is unable to nrovide the copt, or summary {inl fy
electronic {f€ffiaq} nafl ipaper format ifa cost not to ixieei 23
cents per page for the first l0 pageg and l0 cents per page
thereafter.

O) Speak to the association or exect$ive board, unless the
executive board is meeting in executive session.

4. The ageirda for a meeting of the rmits' owneNs must consist
of:

(a) A clear and complete statement of the topics scheduled to be
considered during the meeting, including without limitation, any
proposed anendment to the declaration or bylaws, any fees or
assessurents to be imposed or increased by the associatio'n" any
budgetary changes and any proposal to remove an ofEcer of the
association or nember of the executive board-

(b) A list describing the iteins on which action may be tnken and
clearly denoting that action may be taken on those items. In an
emergency, the r-its' o\{n€,!Tl may take action on an itenr which is
not listed on the agenda as an item on which action may be taken.

(c) A period devoted to connqents by units' owners and
discussion of those comments. Except in emergencies, no action
may be taken upon a ma$er raised under this item of the agenda
until the matter itself has been specifically included on an agenda as
an item upon which action may be taken purnrant to paragreh (b).
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5. If the association adopts a policy imposing fings for aqy
violations of the gorrcming doctunents of the asqociation, thg
secretary or otber o-fficer specified in tle bylaws shall pr€pare and
cause to be hand-delivered or sent prepaid by United States mail to
the mailing address of each unit 6r to uny- other mailing address
designated-in witing by the unit's owner, a echedule of the fines
that mav be imoosed for those violations.

6. me se&etary or other ofEcer specified in the bylaws shatl
cause minutes to be recorded or otherwise take,n at each meeting of
the units' ownen. Not mqe than 30 days after each srrh meefing,
the secretary or other offtcer specified in the bylaws shall cause the
minutes or i summary of the minutes of the-meeting to b9-mq{e
available to the rmits' owners. Except as othenviseEovided in this
subsection, a copy of the minutes or a $xnmsry of tbe minutes must
be provided to-dny unit's owner upon request, M b! electonic
{fdmtl mail atnd charee to the unit's owner or, if the association
is unabie to provide tbe-copy or sunmary {k} electonic $€ffiat}
maII, it paper fomat at a cost not to exceed 25 ce'nts per page for
tbe fnst [0 ]ages, aud I 0 cents per page thereafter.

7. Excipiasotherwise providea-in subsection 8, the minutes of
each meetind of the units' oimers must inclu&:

(a) The ilate, time and place of the meeting;
(b) Tbe substance of all matters proposed discussed or decided

at the meeting; and
(c) The subsance of re,marks made by any unit's onmer at the

meiting if the unit's owner requests that the minutes reflect his or
her refrarks or, if the unit's owner has prepared written remarks, a
copy of his or'her prepared remarls if'the unit's owner submits a
cory for inclusion.-f. 

The e:recutive boatd mav establish reasonable iimitations on
materials, remarls or other iiformation to be included in the
minutes of a meeting ofthe units' ownsrc.

9. The associafron sball mainain the minutes of eacl meeting
of the unib' owners until the common-interest conmunity is
terminated.

10. A unit's owner may record on audio0ape or any other
means of sound reproductiona meeting of the "ti6' owners if the
unit's onmer, before recording the meeritg, paovittes notice ofhis or
her inteirt to record the neeting to the other uuits' ownen who are in
attendance at the meetine.

ll. The units' ouriers may approve' at the mnual meeting of
the units' owner!, the minutes oifile prior annual meeting of the
units' owners and the minutes of any prior special retings of
the units' owne$. A quonrm is not required to be present when the
units' owners approve the minutes.

ilffill I l1 il il|il lil|ilil l|[lll*SBl74 Rl*
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12. As used in this sectiog "e,mergency" means any oocunence
or combination of occurrences that:

(a) Could not have been reasonably foreseeir;
(b) Atrecb the health, welfrre and safety of the units' owners or

residenb of the common-intere.st mmmunity;
(c) Requires the immsdiale attention o4, and possible action by,

tbe executive board; and
(O Makes it impracticable to comply with the provisions of

subsectio 3 u 4.
Sec. 8. NRS l 16.31083 ishereby amended toread as follows:
116.31083 l. A meeting of the executive board must be held

at least ooce every quarier, snd not less tban once wery 100 days

29
30
3l
32
33
34
35
36
37
38
39
40
4l
42 delivery of the notice in this nanner is impracticable, the notice
43 must be hand-delivered to each rmit within the cmmon-interest
44 community or posted in a prominent place or places within the
45 common elenents of the association"

| [il]t ililr [ilril tu ]ill|t til ill

13 and nut be held at a time other than during standard business hours
14 at least twice annually.
15 2. Except as otherwise povidd in suhsection 3 or n an
16 emergercy or unless the bylaws of an association require a lmger
17 period of notice, the secretary or other officer specified in the
l8 bylaws of the association shall, not less than l0 days before the date
19 of a necting of the executive board, canse notice of the meeting to
20 be gtven to the units' owners. Such notice must be:
2l (a) Sent prepaid by United States mail to the mailing address of
22 each unit within the common-interest communitv or to anv other
23 mailing address designated in writing by the unit'iown€r;
24 (b) If the association offers to send notice by elechonic mail,
25 sent by electronic mail at the request of the unit's owner to an
26 elechoiic mail address designated iir writing by the unit's owner; or
27 (c) fttblished in a newsletter or other similar publication that is
28 circulated to each rmit's owner.

3. If a meetlng of the executive board wiII unslst only of the
exwutive boail meedng in exeutive se$ion, the secrctaty or
othq ofrcer specified -n fie hvlaws of lhe twiatlon ii not
rquhed to ufrse notlce of the ineetine to be dven to tlre unib'
ohen. Such a meetltw is subiut to tfie wovifrorc of subections
2 to 7, indusive, otltffS nE.t7085. At the nexl rcsdat metins of
the suutive hoard, the exuutlve hoard shall il*dosp tlrat-the
*ecutive boatd met in erccutive ssslon pusuant to this
subsetion and state lhe general suhJect nntter oTtIre meeting.

4. In an emergency, the secretary or other officer specified in
tbe bylaws of the association shall, ifpracticable, caus€ notice of the
meeting to be sent prepaid by United States mail to the mailing
address of each unit \r,ithin the cmmon-inter,est community. If
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W 5. The notice of a meeting of the executive board must

staG fhe time and place of the meedng and include-a-copy of,the
aeeila for the mee{inc , {er} the date on which and the locations
lihere copies of the alenda'may Ue convenienfly obained by St
units' onirers {l oa if the asoctation often to *rzd tmtice of a
meedno of the-executive futd by elecbonlc mail, a sktement that
an as;nda will fu sent bv elecnonic mail at tlp rruquer;t of a tmlt's
owr6r n an electonicinan aaAtw designd ii witing by the
anit's owner. The notice must irclude notlfication of the rigbt of a
unit's owner to:

(a) Have a cqpy of the audio recording, the minutes or a
summary of the midrtcs of the meeting provided to the unit's owner
upon re[uest, {inf Dy elechonic $orfi*} nnll at no charge to the
uiit's owner or, iT the association is unable to provide the copy or
summary fia| 6y elecfronic fermat| mall, in paper format at a cost
not to eiceed 25 cents perpage for the first l0 pages, and l0 cents

Der Dage thereafter.' tb)-Sneat to the association or executirrc bmr4 uoless the
exeiritiv6 board is meetins in executive session.

l# 6. The aeenda oTthe meeting of the e:(cc|tive board must
comply with the frovisions of subsedtion 4 of NRS 116.3108. A
peri6d required to-be devoted to comments by the rmits'owners and
tiscussioi of those commen8 must be si:hedrled for both the
beginning and the end of each meeting. Druing the period dwoted
to iomnents !v fts trnits' olilDers and discussion of those comments
at the beeinniig of each meeting commenb by the units' owners
and discGsion 6f those commenti must be limitid to items listed on
the asenda. In an emergencv, the executive board may take action
on aiitem which is nol tisfea on the agenda as an iti,rn on which
action may be hke,n"

W 7. At least once every quarter, ani not less tban once
eveiylOO days, unless the decliradon or bylaws of the association
imp6se more'stringe,nt standards, the exectfrve board shall revi€w,
6l i rninimlnl thl fo[owing irnancial informdim at one of its
meetings:

(a) a current vear-to-date financial staterneirt oftbe associatioq
ft) ,q. current year-todate schedule of rerte,nues and orpenses for

the 
-operating 

aciount and the resewe account' compared to the
budget for lhose accounts;

G) A cun€nt reconciliation of the operating accoud of the
association;

(d) A cunent reconciliation of the reserrc accouot of the
associatio4

illltl| il il lilril llllilllil il illl ill*SBl74 R1*
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(e) The latest accormt staternents prepared by the financial
instihrtions in which the accounts of the association are maintained;
and

(D The current status of my civil action or clairn submitted to
arbitation or mediation in which the assoclation is a party.

*1f, 8. The secretary or other officer specified in the bylaws
shall cause each meering ofthe executive board to be audio rocorded
and the minutes to be recorded or othenvise take,n at each meeting
of the executive board, but if the executive board is meeting ii
exeqrtive sessiog the meeting must not be audio recordod. Not
more than 30 days after each urch meeting, the secretary or other
ofEcer specified in the bylaws shall cause the audio recording of the
me€1ing, the minutes of the meeting and a sumnary of the minutes
of the meeting to be made available to the units' owners. Except as
otherwise provided in this subsection, a cnpy of the audio recording,
the minutes or a $xnmary of the minutes must be provided to any
unit's oumer rryon request, $al by elecfronic {femat} mail at no
charge to the unit's o'$uner or, if the association is unable to provide
the copy or srmmery +r&I by elechonic {f€matl matl, m paper
format at a cost not to €xceed 25 cents per page for the fust l0
pages, and 10 cents per page thereafter.

{8+ 9. Except as othenrise provided in subsection l9l 10 and
NRS I16.31085, the minute.s of each meeting of the executive board
must inchde:

(a) The date, 
.''ns 

and place of the meeting;
(b) Those members of the executive board who were present and

those members who were absent at the meetine:
(c) The substance of all matters proposedldiscussed or decided

at the meeting;
(d) A record of each member's vote on any natter decided by

vote at the meeting; and
(e) The substance of remar*s made by any unit's owner who

addresses the executive boald at the meding if the usit's owner
requests that the minutes reflect his or her remarls or, if the.unit's
owner has prepared written remarks, a copy of his or her prepared
remarks if the unit's owner srbmits a copy for inclusion.

W n The executive board may establish reasonable
limitations on materials. remarls or other information to be included
in the minutes of its meetings.

{-14+ I/. The association shall maintain the minutes of each
meetigg of the executive board 'ntil the common-interest
community is terminated,

l1+* 12. A unit's owner may record on audiotape or any other
means of sound reproductim. a meeting of the executive board,
unless the executive board is meeting in executive session, if the

il!ililil ilil ilililil til tNililil il] ill*58174 Rl*
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uit's owner, before recording the meeting provides notice ofhis or
her intent to tpcord the meetins to the members of the executive
board and the other units' owiers who are in attendsnce at the
meeting.

l+4 13. As used in this section, "emeqgency" msans any
occurr€xrce orcombination of occunences ftat:

(a) Could not harre been reasonably foreseen;
(b) Atrecr the health, welfrre and safety of the units' owners or

resiilents of ihe common-interest conmunity;
(c) Requires lhe imnediate afiention of and possible action by,

the executive board; and
(d) Makes it impracticable to comply with the provisions of

subsection 2 or 5.
Sec. 9. NRS t16.31085 is herebyalnendedtoreadas follows:
116.31085 1. F,l(cer* as otherdise provided in Sis section, a

unit's owner rnav attend inv meetine of ihe rmis' owners or of the
executive board iud speat at any sucl meaing. Tte executive board
may es0ablish reasonatle limitations on the time a tmit's owner may
soeak at sucham@t're.' 2. An executive Soard mav not meet in execrfive session to
opetr or consider bids for an asbciation project as defined in NRS
1i6.31086, or to entcr intq renew, mdify, teirrinate or take any
other actim reeardins a conhact.

3. An er(;utive-board may meet in exea$ive session only to:
(a) Connrlt with the attomey for the as-sociation on matters

rehdie to orooosed or pendind litigation if the contents of the
discusiion wouia otnerurlie be g6verned by the privilege set forth in
NRS 49.035 to 49.115, inclusive.

(b) Discrss the character, alleged misconduc{ f;} arprofessional
competence @ of a communitY
maniger , prf an ercp-loyee of the association tl or a vendor who
hasenterd into a @nmct wlththe assciation.

(c) Exceot as otherwise provided in subsection 4, discuss a

viol-afion oflhe governing doiumeds, including, without limitation"
the failure to pav an assessment

(d) Discuis 
-the 

aleged failure of a unit's own€r to adhere to a
schitfule required pursuint to NRS I I 6.3 10305 if the alleged failure
may subiect-the ufrt's owner to a consfruction penalty.

'(e) Dtruss with a vendor of the associatioh the vendor's
alledd nlsmduct pmfustonal comrytence u failurc to ptfomt
tmderamfract.

4. An exe€utive board shall meet in executive session to hold a
hearins on an allesed violation of the gove,ming documenh unless
the p#on who may be sanctioned for the allegd violation requests
in #ting that an oi,en hearing be conducted by fte executive board.
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If the person who may be sanctiond for the alleged violation
requests in writing that an ope,tr hearing be conducted, the person:

,_ (a) Is €ntitM to atend all portions ofthe hearing related to the
alleged violation, includiqg, without limitation, the p,resentation of
evide,lrce and the testimony of witncsses;

O) Is entitled to due process, as set forth in the sbndards
adopted by regulation by the C,ommission, which must include,
without limitation" the right to counsel, the right to prcsent witnesses
and the rigbt to present information relating to any conflict of
intere.st of any memberof the heuing panel; and

(c) Is not entitled to attend the deliberations of the executive
board.

5, The provisions of subsection 4 establish the minimun
protections that the executive board must provide before it may
make a decision. The provisims of subsection 4 do not Dre€rnDt any
provisigns of the doverning documents tbat provide &""tit
protectrons.

6. Exgept as otherwise provided in ftis subsection, any matter
discussed by the executive board when it meets in executive scssion
must be generally noted in the minutes of the meetiag of the
executive board. Tbe executive board shall maintain minutes of aoy
decision nade pursuant to subsection 4 concerning an alleged
violation and, upon requast, provide a copy ofthe decision to the
person who was subject to being saoctioned at the hearing or to the
pe$on's designated representative.

7. Except as otherwise provided in subsection 4, a unit's owner
is not e,ntitled to attend or speak at a meeting of the o<ecutive boand
held in executive session.

Sec. 10. NRS I 16.3113 is hereby amendedto read as follows;
I16,3113 l. Commencing not later than the time of the first

conv€yance of a unit to a person other than a declaranf the
association shall maintain, to the extent reasonably available trbo$
e*ge{ell€*hg+ and subjeA n rcasnable dducliblu:

(a) Property insurance on the cotrunon elements an4 in a
planned community, also on properly that must become conunoo
elernents, insuring against [rt+ risks of direct physical loss
commonly insured against be
egains**re ,
wficft insurance after application of any deductibles must be not
less than 80 perced ofthe actual cash value ofthe insured property
at the time fhe insurance is purchased and at eacn renewat'&t4
exclusive of land, excavadons, foundations aad other items
nonnally excluded from property policies ,'fJ

(b) Piabi{iqf} Conmudal gmenl liability inwance, including
insurance for medical palme,nts, in an amout daermined by the

|ilffi| IXfl lt ffi flt ililililtilttl|l*SBl74 Rl*
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executive board but not less than any amount specified in lhe
declaration, coveriug all occunenccs commonly iDsured against for
ldodh{ bodily injury tl and prqerty damage arising out of or in
connection with the use, ownership, or maintenance of the common
elements and, in cooperatives, also of all units ff ,'atd

(c) Crine lnsumrce which Includes covelrye fu dlslmtut
acls by menben of the exeudve hoad ail the officax,
anploys, agen6, dlrcctas and uolwtes of tlp noclaton and
wlildi extends coyaage to any buslnqs entity tlnt ac$ as the
corwrunity manryr if ne asiorlaflolr and thi atployw of tlrat
entilv. Such insunne mav not mnkin a onviction tequitenrcnt,
and-the mlnimum amouni of tIrc wlicv must b nd less than an
amowt qwl to 3 months of agircgite aeeesrmenB on aII wits
ofus rwfu frnds.- 2. In the case ofa buitdins ffi that
contains unit &a+hel diufuI&W hori?ontal bouniaries desciibed
in the declaration, oc vertial hiundada tlnt mnprix aonmon
trz,lls btween unl6 the insurance maintained under paragraph (a)
ofsubsection 1, to the extent reasonably available, must include the
rmits, but need not include improwmeits and betterments inshlled
by units' o\rrne$.

3. If the insurance described in subsections I and 2 is not
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Sec. 11. NRS 116.311395 is hoeby anended to read as

follows:
116.311395 1. Excent as othswise provided in subsection 2,

an association
manaserl shall-deposit {er-inlre*l and maintain all firnds of the
association {at+ tn a financial institution whma acmrnts arc
insufrd hv-rte Fedenl Dwit Insunnce Cotpotation, the
Natlonal brAit llnion Shani htsunnce Fund u-tln Seanritis
In trytor Protecd on Corponlion a ndwhich:

(a) h located inthis State;
O) Is qualified to conduct business in this State; or
(c) Hai consented to be subject to the jruisdictio4 includiqg the

powerto subpoen4 of the courm of this Stap and theDivision.

|ililllilillll|ff]lllillil[]il
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i@ Funds held by the awciation as
p-etly c6tr,lmprut ftnds or change funds arc not rcqufued to fu
deliosned or inalntained ln acaidance wtth sbectiut I. The
amounl of nettv cash. imorst fitnds and clnnee fun& held bv tlrc
asociatioi dust be sei forth in the oolicy" akbksM ni ne
executive board for the invetunent of tni nri* tthe asuiition.

--1+ The Corrmission shall adopt regulations prescribing the
contents of the declaration to be executed and signed by a financial
institution located outside of this State to submit to consent to the
jurisdiction of the courts of this State and the Division.

Sec. 12. NRS I16.3115 is hereby amended toread as follows:
116.3115 l. Until the assosiation makes an asseswrent for

oommon eKpenses, the declarant shall pay all cmrmon ery€nses.
After an assessm€,nt has been made by the association, assessments
must be made at least annually, based on a budget adopted at least
annually by the association in accordance with the requirements set
fo'rth in NRS 116.3115l. Unless the declaration imposes more
stingent standards, the budget must include a budget for the daily
operation ofthe association and a budget for the reserves required
by paragraph (b) ofsubsection 2.

2. Except for assessments under subsections 4 to 7, inclusive:
(a) All eornmon e4penses, including the resenres, must be

assessed against all the units in accordance with the allocations set
forth in the declaration pursuant to subsections I and 2 of
NRS 116.210?.

O) The association shall establish adequate reserves, firnded on
a reasonable basis, for the repair, rqllacement and restoration of the
major components ofthe common elements and any otherportion of
&e common-interest commuaity that the association is obligated to
mainqin, repair, replace or r€store. The reserves may be used only
for those purposes, including, without limitation, repairing,
replacing and restoring roofr, roads and sidewalks, and must not be
used for daily maintenance. Tbe association rnay comply witb the
provisions of this paragaph through a firnding plan that is designed
to allocate the costs for the reparr, replacement md restoration of the

lil|ffilffiiltffiil]ilffiililtiltffi
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I majc components of the common eleurents and a4y olher_pgrtio4 of
z the conmon-intercst community thd the association is obtgated to
3 maintain. reoair. replace or restore over a period of years if the
4 firndins 6tari is Aesiirnea in an actuarialtv sothd mannei which will
5 ensure ihat sufficient money is aviilable when tbe repair,
6 replacement and restoration of ttre major components of the
7 co-tDnon elements or aflv other oortion 

-of 
the common-in@rest

8 community that the assoiiation ii obligated to maintain, repair,
9 replace oirestore are nece.ssary. NotwiGhnding any provision of
lO the goveming documents to the contary, to estrblish adgquate
I I reserves pursuant to this paragraph" including, without limitaqion, to
12 establish or carry out a firnding plaq the executive board may,
13 without seekine-s1 qltaining the amroval of the rmib' ownetrs,
14 impose any necbsary and redsonablE assesments apinst tbe units
15 in lhe conimon-inter6st community.Any such assessments imf'osed
16 by the orecutive board must be babd on the study of the reserves of
17 the association conducted pursuant to NRS 116.31152.
18 3. Any assessment foi comnon expenses or installment thereof
19 that is 60 davs or more Dast due ftearsl mar fuattnterest at a rate
20 {es$sl-tet whicn nny ia exeed-he piimeiate at the largest bank
21 ir -ttevaila 

as ascdrtained by the 
-Commissioner of Financial

22 Instihrtions on January I or July l, as the case may be, immediately
23 Drecedfuie the date thi assessment becmes past due, plts 2 percent'

24 Tbe rate-must be adjusted accordingly on eich January I anll July I
25 thereafter until the balance is satisfied-
26 4. Except as otherwise provided in the govenring documents:
27 (a) Anv conIrmon exDense associaed with the maintenance,
28 rep#, reitoration or replacement of a limited corrmon elernent
29 mirst irc assessed asainsit the units to which that limited oorntnon
30 element is assignel, equally, or in any other proportion the
3l dechrationprovides;
32 O) Any comnon o(FDse or portion thereof benefitiug fewtr
33 than all of the units must be assessed otclusively apinst the units
34 benefited;and
35 (c) the costs of insurance must be assessed in proportion to risk
36 and the costs of utilities mrst be assessed in proportion to usage.
37 5. Assessmenb to pay a judgment against the association may
38 be made only against tG mits in fhe common-interest -cmrmrrnity. at
39 the time the juiigment was entered, in proportion to their liabilities
40 for common expenses.
41 6. If any cbmmon eryense is caused by the misconduct of aoy
42 uttit's owner, the associat-ion may assess that otpense exclusively
43 against bis or her rmit.
44 - 7. The association of a cmtmon-interest community created
45 before January l, 1992, is not required to make an assessmelrt

| il|lilil ruil l$ lll ll lllilllilllillrs8l74 Rl*
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I against a vacant lot located within the community that is oumed by
2 the declarant.
3 8. If liabilities for conmon exp€nses arc reallocded,
4 assesments for common expenses and any installment thereof not
5 yet due must be recalculated in accordance with the rcallocated
6 liabilities.
7 9. The association shall provide written notice to each unit's
8 owner of a meeting at wLich an assessment for a capital
9 irnprovement is to be considered or action is to be taken on such an
l0 assessment at least 2l calendar days before the date of the meetine.
ll Sec. 13. NRS 116.3115l is nerety ame,nded to read-as
12 follows:
13 116.3115l l. Exce,pt as otherwise provided in subsoction 2
14 and unless the declaration of a common-intirest community imposes
15 more shi4gent standards, the executive board shall, not less than 30
16 days or more than 60 days before the beginning of the fiscal year of
17 the associatio4 prepare and distribute to each unit's owner a copy
18 of:
19 (a) The budget for the daily operation ofthe association. Thp
20 budget must include, without limitation, the estinated asnual

revenue and expenditrues ofthe association and any contibutions to
be made to the reserve accomt of the association

(b) The budget to provide adequate firnding for the reserves
required by paragraph (b) of subsection 2 of NRS 116.3115. The
budget must include, without limitation

(l) The current estimated replacemed cosf estimated
rernaining life and estimated useful life of each major cor4ponent of
the common elements and any other portion of the cmmon-interest
community that the associalion is bUtigated to maintain, r@air,
replace or rcstore;

(2) As of the eird of the fiscal year for which the budget is
prepared, the current estimate of the amount of cash reserves that
are-{neeessary} rqulrad to ailequately fund tfu fieserrrr., and fhe
current amourt of accumulated cash reserves that re set aside, to
repair, replace or restore the major components of the common
elements and any other portion of the common-interest community
that the association is obligated to maintain, repair, replace or
restore;

(3) A staternent as to whether the executive board hCI
determined or anticipates that the levy of one or morc lspeeia[
rmerve assessme,nts will be trecessary to repair, replace or restore
any major coryonent of the common elements or any other portion
of the common-interest community that the associatim is obligated
to maintafur, repair, replace or restore or to provide adequate funding
for the reseryes designated for that pupose; and

| ||tiltil ilililil ||]t ]il ililil il il ill
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1 (4) A gereral statement describing the procedures used for
2 the estimation and accumulation of cash reserves pursuant to
3 zubparagraph(2), including, without limitatioD, the qualificatimsof
4 the person responsible for the pr€'paration of the study of the
5 reserves required byNRS l 16.31 152.
6 2. In lieu of distibuting copies of the budgets of the
? association required by subsection l, the executive board_may
B distrbute to each unil's owuer a summary of those budgets,
9 accomanied bv a wdfien notioe that:
l0 (a)'The budsets are available for rwien, at the business office of
ll the'aisociationir some other suitable location within the cormty
12 where the comn-interest community is situ*ed or, if it is situated
13 in more tban one county, within one of those counties but not to
14 exceed 60 miles tom the physical location of the common'interest
t5 communify; and
16 (b) Conies of the budeets will be provided upon requesl
17 3.' wiOin 60 days ifter adoptirin of any iropos6d brtrdget for
l8 the common-interest comrrunity, the executive boad shall provide a
19 suxnmarv ofthe orooosed budeet to each unit's oumer and shall sef a
20 date for a meetinlg oTthe unigs owners to consider ratification of the
2l proposed budpt not less than 14 days or more tban 30 days affer the
22 inailing of thd summaries. Unless it that meeting a majority of all
23 units' owners, or any larger vote specified in the declaration' reiect
24 the proposed budge! the proposed budget is ratifie4 ryhgther q q9t
25 a qdonir is presilt.'ff tht piiiposed bridget is rejecbd the periodig
26 butleet last ratified bv the units' owners mst be continued until
27 sucfr'time as the units-' owners ratl$ a subsequent budget proposed
28 bythe executiveboard.
29 4. The executive board shall, at the same time and in the same
30 nuuner tbat the executive board makes tbe budget available to a
3l unit's owner pursuant to this sectioq make available to each unit's
32 owner{tbe}.'
33 (")-Thi policy established 6y the exeantive board for the
34 tasdeliaden+ rfrvcimnt of the finfuIs of tIrc awiation: and
35 ft) The'policy ehblidtd hy the exuntive 6oard concemring
36 the collectid'o of any fees, fin&, assessments or costs imposed
37 against a unit's owner pursuant to this chapter. The policy must
38 include, without limitation:
39 ' {(a)} (1) The raqponsibility of the unit's owner to pay any zuch
40 feei, fines, assessrnents or costs in a timely maoner; and
4l {W A) The association's rights concffoing the collection of
42 zuch fees, fines, assessments or costs if the unit's owner fails b pay
43 the fees, fines, assessments orcosts in a timely manner.
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Sec. 14. NRS 116.31153 is hereby arnended to read as
follows:

116.31153 l. Monev in the reserve account of an association
required by paragraph @) 6f subsection 2 of NRS I 16.3 I 15 may not
be withdrawn without the signatures of at least two members of the
executive board or the signatrnes of at least one member of the
executive board and one offrcer of the association who is not a
member of the executive board.

2. Except as othenrise provided in subsection 3, money in the
operatiqg acoount of an association may not be withdraum without
the signatures of at least one member of the eneqrtive board or one
officer of the association and a member of the otecutive board an
officer of the association or tbe community manager.

3. Money in the operating account of an association may be
withdrawn without the signaftnes required pursuant to subsection 2
to:

(a) Transfer money to the reserve account ofthe association at
regular intervals; ffi

(b) Malrc automatic payments for utilities fJ;
(c) Il[ake an electonlc tansfer of money to a skte agency

punuant to NRS 353.1467;
(d) Make an electronic transfer of money to the Unttd &at6

Government, or any agercy thereot punuant to any federal law
rcquirine fran{us of money to be made hy an elrcfronic means
aulthoriid hy the IJnited- Stats Goveriment or the agency
thetwf; or

(e) Iltalre an elmronic tansfer of money to tmke a payment to
a tendor or communily manager for goo& ar wtiw provided by
the vendor or communitv manager owsuaril lo a wtitten
agrcement which rcqufues Ihe vendor oi commwity miilrager to
prouide gnds or semices to the association durins a oeriod
speifref, in the written agrcement hetwen the-vendor or
ammuilg manager and the asociation.

4. An asciation may use elecfronic sigaaturw to wlthdraw
monev in the ooentins account of the assctatton if:

(a) Tne e$cdoAi aansnr of money is ma& pwsuant to a
tnitten aAnoanent entercd into hetwen the astiation md the
financtal- inslitntion where the opathry rctoan! of the
association is m alntalnd ;

ft)_ The arecuttve boafl has exryessly authodred the elrctonlc
ftan{er ofmoney; and

(c) The association has stahlished intanal amunting
anfrols to safeguard the asseb of tlrc rsociation which nmply
with genenlly a-cepted acaunting principles,

|ffiililtil[il|l|]|]1||tffiilrilil]*58174 Rl*
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5. As usetl In thls sttion, "el*honic tansfer of money" has
the neanlra a,wibed to It tn NRS 353.1467.

Sec. 15.- NRS I 16.31 16 is hereby amended to read as follows:
116.3116 1. The association has a lien on a unit for any

constnction pemlty that is rmposed against the unit's ouner
pu$uaot to ltiRS 1i6.310305, ary asessment lwied against that
irnit or any fines imFosed against the unit's owner from the time the
coustuctiin penaltv" assesfuent or fine becomes due' Unless the
declaration citlerw[se provides, any pe,nalties, fees, nlarges, late
charges, fmes and interest charged i,ursuant to paragrapls (D -tq 

(n),
inchrsive. of subsection I of NRS 116.3102 are enforceable as

assesments under this sec'tion If an assessnpnt is payable in
insbllments, the full amount of the assessment is a lien from the
time the first installnent thereof becomes dtp.

2. A lien under this section is prior to all other liens and
enciumbrances on a unit exceDt:

(a) Liens and acumbradces recorded before the recordation of
the diclaration atrd, in a cooperative, liens and eircumbrances which
the association cr€ates, assufres or takes snrbject to;

O) A first secruity interest on the unit recorded before the date
on 'ivhich the assessnent sought to be enforced became delinquent
or. in a coonerativg the fint secrnitv interest encumbering only the
unit's oum&'s interest and perfecteil before the date on which the
assessrent sought to be enfiirced became delinquent; and

(c) Lie,ns for real estate tar(es and other govemmental
assisimrs or charges against the unit or cooperative.

t'*+el' 3. Alien under thls secdonis also prior to all security interess
described in paragraph (b) of sufuctioiZto the extentof {any} ;

(a) AnycharEqincuned by the assosiation on a mit pursuant to
NRS I16.310312 ; and {te+be+*ten$e$

ft) An anowt equal to the assessments for cornmon elpenses
basid on the periodic brdget adopted by the association ptrsuant to-

NRS 116.31[5 wtrich would have become drc in the absence of

u
25
26
27
28
29
30
3l
32
33
34
35
36
37
38
39
40
4l
42
43
44
45

aoceleration during the 9 months immediately preceding {iostitu+i€n
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(I) The asedadon's fuiling of a notice of delinquent

"ssasiieni 
in acwdance wtth parfigraPh (a) o-f. subwtioi I ofassgssment in acoudance wlm PangraPn (a/ or EUI,"9S

NRS Ift3II62 with respt tg theasodation's-l-tg\; 9\
2) A nusw's &le of tlre utrtt under NRS 107.M0 or a

forcIidm sale of lhe antt under NRS 40.430 to enfuce the
recrlritvinterrx;t desibd in pangaph (b) of shsetim 2,
* anii fes not to exeed $i,950-to-covet the cost of collecting a
oast due oblieation which arc inwsd Pwuant ro iVRS

'116.310313, ufress federal regulationi adopted by the Federal
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Home Loan Mortsase Comoration or the Fderal National
Mortgage Associati6'n-require-a shorter period of pnority for the
lien. If federd regulations adopted by 

-tbe Fderal Hohe Ioan
Mortgage Corpoition or tI:,? Feileral National Mortgage
Association require a shorter period of priority fm the lien the
period duing which the lien is prior to all security interests
described in paragraph (b\ of sufuiction 2 must be detennined in
accordance with those fed€ml reeulations. exceot that
notwithstanding the povisions of the fodiral regulitions, th'e period
of priority for the lien must not be lgss than the 6 months
immediately precedins institution of au action to enforce the lien.
This subsecti-on doeJ not affeg the priority of mechanics' or
materialmen's liens, or the priority of fiens ior other assessments
made by the association.

P+ Thls subsction supersdes any contnry povision in the
gove mi ng drcume nts of the ass ac hti o n.

4. After a tustee's salc of a unlt uder NRS 107.080 or a
foredosue sale of a mtt under NRS 40.430 to cnfore a seatriV
interwt dacriM in pangnph (h) of sub*dion 2, upt paymeit
to the association of the amounts fusdthd in sufuaim 3, any
uryaid amounb for whlch subsctbn I uates a lten and whldt
accrued befon thc hvste's sale or foreduwe sgrle arc a netsanal
obligation of the prlrsln who owned the wtt at tlrc'time the
amoun8 hftame ilrc and the associafron dos not lave a lien on
the unit for ihose amounts.

5. Unless the declaration othenrise provides, if two or more
associations have tiens for assessments cieated at any time on the
same property, those liens have equal priority.

W 6. Recording of the declamtion constinrtes record notice
?qd perfection of the lien. No firther recordation of any claim of
lien for assessment under this section is required.

I54 7. A lien for r:npaid assessmenis is ertinguished rmless
proceedings to enforce the lien are imtituted within 3 years affer the
full amotmt of the asseswents becomes due.

W 8. This section does not prohibit actions to remver sums
for which nrbsection I creates a lie,n or prohibit an association fiom
taking a deed in lieu of foreclosure.

17/, 9. A judgmed or decnee in any action brought under this
section must include costs aod reasonable attomey's fees for the
prevailingparty

f&l IA. The association, upon rwitten requesq shall finnish to
a unit's o\rner a statement s"tting fhth the amormt of unpaid
assessmetrts against the unit. If the interest of lhe unif s o'n'ner is real
estate or if a lien for the unpaid assessments may be foreclosed
under NRS 11631162 to 116.31168, inclusive, the staternent must

liltilll il H ruilt iltfl$ilil tilililrSE174 f,1*
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be in recordable form. Tte statement must be firnrished within l0
business days after receipt of the request and is binding on tbe

association, the executive board and wery unit's own€tr.

W 11. In a cooperative, upon nonpa],rnent of an assessment
on a unil the unit's owrrer may be evicted in the sane mann€r as

provided.by law in the case of an rmlawful boldovu by a
commercial tenmt, and:

(a) In a cooperative where &e oqmer's inarest in a unit is real
estati under NRS I 16.1 105, tre association's lien rnay be foreclosed
under NRS l|6.3ll62to 116.31168, inclusive.

O) Iu a coo,perative where the owner's inbrest in a unit is
periohat propertv under NRS t 16.l105, the association's lien:' (li lviay be foreclosed as a security interest under NRS
104.9101 to l(M.9709, inclusive; or

(2) If the declaration so prcvi&s, may be foreclosed under
NRS 116.31162 to 116.3116& inclusive.

Sec. 16. NRS 116.31183 is hereby amended b read as

follows:
116.31183 1. An executive bmrd a membEr of m executive

board, a community runager or an officer, employee o-r ageot of an
associatiou shall not t&e, or direct or enoourage another pason to
take, any retaliatory action against a unit's owner because tte unit's
ownerhas:

(a) Co4lained in good faith aborrt any alleggd violation olagy
proviiion of this chapter or tle governing docunents of the
asociation;

(b) Recomrneoded the selection or replacemeut of an attorney,
community managet or vendor; or

(c) Re[uested-in good faithto review the books, rccords or other
paDers of the association' '2, A unit's owlrer sInII not takc, or dircct or encourage
anoiher oetwn to bke, anv ret:aliatty action against a menbt of,
the executlve board, ai ofiier, 'employee- or agail of the
asociation, or another unit's ou'trer beauw the memfur of the
exuutive fuard, the officer, anploye or agen| or the wtlt's
owerhas:

(a) Psfomd hls or her duties urfrer tIrc gwenting
documenE or the omvisions of this clnpter; or

(h) Erucilr;d his or hu righa udier the govening duumenE
or the uovisions of this chapter.

3. 'In addition to anv dther remedy provided by law, upon a

violation of this section"-a {unit perwn aggrieled hy the
violationnny bring a separate actim to rocover:

(a) Compensatory damages; and

0) ,tttoiney's febs and costs of bringing the separate action
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Sec. 17. NRS I16.4106 is hereby amended to read as follows:
116.4106 l. The public offering statement of a comnon-

interest conmunity containing any converted builditrg must contaiD,
in addition to the infonnation required by NRS 116.4103 and
l16.41035:

(a) A statenent by the declarant, based on a reportprepared by
an indqendent registered architect or licensed professional
engineer, describing the present condition of all stuctual
corqrone,nts and mechanical and electical installations material to
the use and enjoSmrent of the building

(b) A list of any outstanding notices of uncured violations of
building codes or other municipal regulations, together with the
estimated cost of curing those violations; and

(c) The budget to maintain the reserves rcquired pursuant to
paragraph ft) of subsection 2 of NRS I I 6.3 I I 5 which must include,
without limitation:

(l) The current estimated replacernent cosq estimated
remaining life and estimated usefirl lifebf each major component of
the commonele,ments:

(2) As of the eird of the fiscal year for nfrich the budget was
prepared, the current estimate of the amount of cash reserves that
are necessary to repau, replace and restore the major componenb of
the common elements and the cunent amount of accumulaed cash
reserves that are set aside for such te.pairs, replacements and
reStOfatiOns;

(3) A statement as to whelher the declarant has deterrriued or
anticipates that the lerry of one or more fspeeia$ ne:terye
assessments will be required within the next l0 years to repair,
replace and restore any major component of the cmmm elem-ents
or to provide adequate reserves for that pupose;

(4) A ge,neral statement describing the procedures used for
the estimation and accumulation of cash reserves described in
subparagraph (2), including, without limitation, the qualifications of
the person responsible for the preparation ofthe study ofreserves
required pursuant to NRS I 16.31 152; and

(5) The ftndlng plan that is desipd to allocate the costs for
thrc repat, replacement and restoration of the major componem of
the common elements over a period of years.

2. This section applies only to a common-interest
comprised of a converted buitding c buildings containing 6s1s rhan
12 units that may be occupied forresidential use.

Sec. 18. NRS I 16.4117 is hereby ammded to read as follows:
116.4117 l. Subject to the requirenreirts set forth in

subsection 2, if a declarant, community manager or any other person
subject to this chapter fails to corrply with any of its provisions or
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any provision of the declaration or bylaws, any p€rson or class of
pen6ns suffering acfual damages fiom the frilure to comply may
brins a cMl action for damaees or other appropriate relief.

[. Subject to the requ[ernents set 
-forth- 

in NRS 38.310 and
exceot as othenvise provided in NRS 116.3lll, a civil action for
damises or other appropriate relief for a failure or refitsal to comply
with iry Fovision df tfiis chapto or the goveming documents of an
association may be brought:

(a) By the association against:
(l) A declarant;
(2) A commun$manager; or
(3) A unit's owner.

(b) By a unit's own€r against:
(l) The association;
(2) Adeclarantor
(3) Another unit's owner of the association

(c) By a class of tmits' olrners constituting at least l0 percent of
fte't6tal-number of voting mernbers of the association against a

commrmitv rnanager.
3. tf,emfurcaf the exeutive board are not perflrnlly liahle to

the vlctims of crimes ecuning within the conmon'inletest
commtmitv,

4. Ex'ceot as otherwise provided in SRS"ll63{s34} tfrlt
sufuction,'punitive damages- may be awarded for a wiltful and
material failure to comply with any provision of this cbapter if the
failure is established by clear and convincing widence.

14] Punidve damitgrs nny not be recoverd against:
(a) The aswiation;
(b) The membas of the exrutlve board for acb or onisions

ihai occur in theb o{frclal capaclly as memfun of tIre exsilive
boad; or

Gi fh" ofren of the assclation for rcB ot omisions that
occur in thcir capacity as offrer of lhe asociadon.

5. The couit miy award reasonable attomey's fee.s to the
prevailing party.' I#l E 

- "Iie civil remedv provided bv this section is in addition
to, ind not exclusive of, any-of,ler availab'le remedy or penalty.

7. The provlslons of thb sectiut do rzot ptohibit the
Commissionhan takiw anv disiplinarv action agahst a mmbet
of an uccud,ve hoaril ptircuni ,o ImS u6.745 to 116.795,

Indusive.
Sec" 19. NRS I 164.410 ishaeby amended toread as follows:
I l6A.4t0 l. The Commission ihall by regulation provide for

the issuance by dre Division of certificates. The regrlations:
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(a) Must establish the qualifications for the issuaace of such a

certificate, including, wiihout limitation, the education and
experie,nce required to obtain such a certificate. The regulations
must include, without limitatio4 provisions that:

(l) Provide for the issuance ofa tsnporary certificate for a
l-year puiod to a person wbo:

(I) Holds a professional designation in the field of
management of a comnon-interest oonmunity from a nationally
recognized organization;

(tr) Provides widence that the Derson has been enmeed
in the maialement of a common-interest community for at liait 5
years; and

(trI) Has not been the subject of any disciplinary action in
another state in oornection with the management of a comrron-
interest community.

(2) Exgept as otherwise provided in subparagraph (3),
proyi{e for the issuance of a temporary certificate for a l-year
period to a person who:

(I) Receives an ofier of employment as a community
manager from an association or its agenq and

(D Has management experience detennined to be
sufficient bv the executive boarrd of the associatim or its aeent
making the 6ffer in sub-nrbparagaph 0).The executive board oi its
$e9t mult have sole discretion to make the determination required
in this sub-subparagr4ph.

(3) Requirc a temporary certificate de.scribed in subparagraph
(2) to iipire before the'end 

-of 
the l-year period if the 

'certificite

holder ceases tro be e.rnployed by the association, or its agpnt, which
offered the person employrrent as described in subparagraph (2).

(4) Require a person who is iszued a temporary certificate as
described in zubparagraph (l) or (2) to successfully complete not
less than 18 horus of inshuction relating to the Uniform Common-
Interest Ownership Act within the l-yem oeriod.

(5) Provid6 for the isoance of a certificate at the conclusion
of the l-yearpedod if theperson:

(I) Has successfully completed not less thaa lt hours of
inskuction relating to the Uniform Common-Interest Oumership
Act; and

@ Has not been the subject of any disciplinary action
pursuan! to this chapter or chapter 116 of NRS or any regulations
adopted pursuant thercto.

(6) Provide that a temporary certificate described in
subparagraph 0) or @ and a certificate described in
subparagxaph (5):
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O) Must authorize the person who is issued a frnporary
certificate described in subparagraph (1) or (2) or certificate
described in subparagraph (5) to act in all respets as a community
manager and exircis6 ail pd*ers available to any other conununity
manager without regard to experience; and- 

G) Mtst- not be'heated as a limited, restricted or
provisimal form of a certificate.' (u)
te+

@
iens

e W

@+es+ef*ue+Uends.
-+)t lvlar require applicins to pass an examination in order to
obtiin a cdtificite oC[& tlan a trinporary certificate described in
oarasraoh (a). If tbe resulatioDs requirc nrch an examination' tbe
'Conin6sioir'shall by rrtuhtion estaUUsn fees to pay the cosh -of
the exrnination, inihdfig any costs which are necbssary for the
adrninishation of the ermmination.

l#.ll b) Must establish a orocedure for a penon who was
prenio:,istiiszued a certificate aid who no longer [olds a certificate
io reappli for and obtain a new certificate without undergoing any
period 6f supervision rmder another communitymanag€r' regatdles
6f tne Ugt[ of time that has passed since the person last acted as a

community manaeer.

l@l @ Muf requit" an investigation of an .app.licant's
backebund. If tbe re-eulations require such an investigatimo the
Cominissior shall by rdgulation estiUtisl fees to Pay the costs of the
investisation.

l${ G) Must establish the grounds f91 inirigting. disciplinary
action against a person to whom a certificate has been lssued'

includinf, witboui limiatioq the grormds fc placing cmditions,
limiations or restrictions on a certificate and for tbe suryension or
revocatio of a certificate.

rc* 0 Must esablish nrles of practice and procedure for
conducting disciplinary hearings.

2. Th'e Division-nav c6llect a fee for the issuance of a

certificate in an amormt iot to exceed the adminishative costs of
issuing the certificate.

3. 
- As used in this section, 'tnanagement orperiencd' means

experience in a position in business or government, including
without limitration, in the military:

1ililil llilll rl| lil lllilil ruil|l
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I (a) In which the person holding the position was requiredn as
2 part o{ bolding the position, to €ngage in one or more matrag€ment
3 activities, including, without linitatioq supervision of personnel
4 developmeot of budgets or financial plans, protection of asseb,
5 logistics, management of hrman resources, development or taining
6 of personnel" public relations, or protection or maintenance of
7 facilities: and
8 @) ftffthout regard to whether the person hoHing the position
t has any orperience managing or oihenrise woiking -for 

an
l0 association.
I I Sec. 20. NRS I 164.620 is hereby ame,nded to read as follows:
12 116/r-:620 l, Anymanageme,ntagreementmust:
13 (a) Be in uniting and siped by all phrties;
14 (b) Be entered into bEtrveen the client and the commrmity
15 manag€r or the employer of the comrnmity rnanager if thb
16 community maoager is acting on behalf of a corporatio'4
L7 partuership, linited parhership, limited-liability partnership,
t8 limited-tiabilitycosrpany orother-entity;
19 (c) Statethetetmoftheman"gememtagree,ment;
20 (q Statc the basic consideratibn for thi services to be provided
2l andthepaymentschedule;
22 (e) Include a cornplete schedule ofall feeg costs, expenses and
23 charges to be imposal by the community nnanager, whethbr direct or
24 indirect, including, without limitu1i6;
25 (1) The costs for any new {€#ent} association or start-up
26 costs;
27 Q) The fees for special or nonroutine services, such as the
28 ryiling of oollection letters, the recording of liens and foreclosing
29 ofprop€rty;
30 (3) Reimbursableexpenses;
3l (a) The fees for the sale or resale of a unit or for setting up
32 the accbiint of a new member; aod
33 (5) The portion offees that are to be retained by the client
34 and the portion to be retained by the community maoager;
35 (f1 State the identity and the tegal staturi of tfr'e contacting
36 parties;
37 (g) Sbte any limitations on fte liability of each contacting
38 par,ty t+ , inclading, wliltout limiktioq any provlsiotts for
39 indennification ofthe ammanjty manaffi;
40 (h) Inchde a statement of the scope 6f work of the community
4l manager;
42 (i) State the qpending limits of the community maoager;
43 (i) Include provisions relating to the grounds and procedures for
4 termination of the community manager;
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merei+
iZ) e" indication of which conhacting party will maintain

fidelity bond coverage; faod|'ffl e statenilnt- as 
-to 

whether the client will maintain
directoiiand officers liability covemge for the e:recutive board; ard

(4) A stalement as to wlrcther mdt conhactlngParly must
be named as an addidonal insard under ny rqufud lnwnne;

fl)
i;)i Acknoivledee that all r6cords and books of the client are
th" pttip"rry of tbe ilient, except any proprietary information and
software belonging to the community managel

l@l fu) Siate the physical locatioq including the sheet
addbe.s-s-, df ihe records of-the client, which mu$ be within 60 miles
from the physical location of the common-interest conmunity;

l@I d State the frequency and extent of regrlar inspections of
the oommon-interest community; and

l@I b) State the exten! if- *y, _ot 9f authority 9{ th.
codiiririii manag€r to sign checks on behalf of the client in an
onerating account' 2. Ii addition to any other requirements under this section, a
management agreement rnay:

(a)- hovidJfor mandatolr binding arbitation;(a)= hovide for mandatory binding arbitation; ffi
(bl pmvtde for indemnification of the mmmunity managu in
itidance with and suhirct to the appropriate provisions of title 7acardance with and suhjrct to the appropriate

ofNRS; and
(c) /lttow the provisions of the manage,me,lrt agreemeot to apply

month to month following the end of the terrr of the managgment

agreeme.nt, but $e manageNnent agreement may not contain an
autonatrc renewal provrslon.

3. Not later 
-than l0 days after the effec'tive date of a

manage,ment ageeNnent, the coimunity manager shall pnovide each
memEbr of the executive board evide,nce of the existence of the
required insurance, including, without limitation:

ia) Tbe names and addresses of all insrance companies;

O) The total amount of coverage; and
(c) The anount of any deductible.
4.- ener signing a management agreement, the comnrunity

manager shall provid=e a copy olthe management agreement to each

|||ilrillilillllil llllll|lllS lllll
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(k) Identi$ the tlpes and amounts of insurance coverage to be
caniea Uy each contiacting party, including wilhout limitration:

(t) e {regpireffi,efut} statement as to wlrcther the
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member of the executive board. Within 30 rlavs after an election or
appointment of a new member to the 6xecutive boar4 the
comnunity menager shall prwide the new member with a copy of
the management agr€ement.

5. Any changes to a nanageme,nt 4greement must be initialed
by the conhacting partia. If there are any changes after tbe
execution of a management agreement, those changes must be in
u'riting and signed by the contactingparties.

6. Except as ohenrrise provided in the management agreement,
upon the termination or assignme,nt of a management agreemeng the
community manag€r shall, within 30 days after the termination or
assignmnt transfer posession of all books, records and other
papers of the client to the succeeding community man4ger, or to the
client if there is no succeeding comnunity manag€r, regardless of
any unpaid fees or cbarges to the community manager or
management oompany. If any books, records or otltu papus of the
dient are in an eleAmnic format, the community marnger mwt
Oansfer possesslon of the ho*s, records or other papen in a
sharcabli formtwhich:

(a) Docs not requirc a peflton snking acce$ to the books,
reords or other ppers to enter a pssword to obtain suclt acaess;
and
, (b) AIIows tfo cftent to innedtately save, print ard u* the
bools, records or otltff papexs.

7. Notwithstandingany provision in a management agrcement
to the contrarSr, a manageme,nt agreement may be terminated by the
client without pemlty upon 30 days' notice following a violation by
the community manager of any provision of this chapter or chapter
l16 of NP"S,

Sec. 21. NRS 116A,630 ishereby amendedtoread as follows:
116A.630 In addition to any additional standards of practice

for community m'hagers adopted by the Commission by reldation
pursuant to NRS I16A.400, a community manager shall:

l. Except as otherwiseprovided by specific statutg at all times:
(a) Act ai a fiduciary in'any client ietitionship; and-
(b) Exereise ordinary and reasonable care in the performance of

duties.
2. Comply withall applicable:
(a) Fedaal, state and local laws, regulations and ordinances; and

-. O) Lawful provisions of the governing documents of each
clr€nt.

3. Keep informed of new developments in the managernent of
a oomtnon-interest cornmunity througb continuing education"
including, without limitation, new develo,pments in law, insurance
covemge and accounting principles.
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4. Advise a client to obtain advice from an independent opert
relating to rnatters that are beyond the expertise of the commmity
manager.

5.- Under the direction of a clie,nt, uniformly enforce the
provisions of the govenring documab of the association

6. At all timss €nsure that:
(a) The fnancial tansactions of a client ate ourent, accurate

and properly docrunented; and
6) Thd? are established policies and procedure that are

desilied to prodde reasonable 
-assurances 

in the reliaUlity of the
frnaicial repfong, including, without limitation:

(l) hoper-naintenance of accornting reccds;
(2) Danmentation of the authorization for any purchase

orders, openditures or disburseorens; - -
(f)-Verincation of the integrity of the data used in business

decisions;
(4) Facilitation of fraud detection and prevention; and

iSi Coryti"n"" with all applicable'laws and regulations
goveming fi nancial records.- 7. Prtoare or cause to be preparpd iiledn and amual financial
statements'that will allow th6 Division, the atecutive boar4 the
units' owners and the accoudant on auditor to determine whether
the fmancial position of an association is fairly presented in
accordance witl dl applicable laws and regulations.

8. Cause to be piepared, if required by the Divisioa a fmancial
audit oerformed bv an indeDendenfc€rtified publio accountant of the
recoriis of the c6mnuuiti manager pertaining to the comrnon-
interest community, which must be made available to the Division.

9. Make the 
-financial 

records of an association available for
inspection by the Division in accordmce with the applicable laws
and resulations.

10.- Cooperate with the Division in resolving conplaints filed
with the Division.

I L Upon wrinen request, make the financial records of an
associatiod available to ftt units' oilners electonically or during
regular business houn rpquired for inspection at a reasonably
coivenie,nt location, which must be wiihin 60 miles &om the
phvsical location of the common-interest comrtunity, and provide
ioiies of such recorrrls in accordance with the applicable laws and
reiulations. As used in this zubsec'tion, 'tegular business hours"
mEans Monday though Friday, 9 a.m. to 5 pm" excluding legal
holidays.

12. S'{aintai$ At the dirccfron of the client, dqsit, naln-tain
and irvist associatiou funds in @
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13. Except as required under collection agreements, rnaintain
the various funds of the client in separate financial accounts in the
name of the client and ensure that the association is authorized to
have direct access to those accounts.

14. hovide notice to each unit's own€r that the executive
board is aware of all legal requirements pursuant to the applicable
laws andregulations.

15. Maintain internal accounting controls, including withorf
limihtiotr, segregation of incorrpatible accounting firnctions.

16. Ensure that the executive board develops and approves
writhn inveshent policies and procedures.

17. Recommeid in writingto each client that the client register
with the Division, maintain its registration and file all papers with
the Division and the Secretary of S-tate as required by lari. '

18. Comply with the directions of a client, unless the directions
cmflict with the goveming documents ofthe client orthe applicable
laws orregulations of this State.

19. Recommend in writing to each client that the client be in
compliance with all applicable federal, state and local laws,
regrlations and ordinances and the goveming documents of the
client.

20. Obtaiq when practicable, at least three qualified bids for
auy capital improvement project for the client.

21. Develop written collection policies, approved by the
executive board, to comply with all applicable federal, state and
local laws, regulations and ordinances relating to the collection of
debt, The collection policies must require:

(a) That the executive board apprbve all write'offs of debt; and
(b) That the community manager provide timely updates and

reports as necessary.
Sec. 22. NRS 76.020 is hereby amended to read as follows:
76.020 l. Except as otherwise provided in subsection 2,

"business" means: '
(a) Any person, except a nafural person, that performs a seryice

or engages in a hade for p,rofit;
(b) AnV natural p€rson who performs a seryice or engages in a

tade for profit if the person is required to file with the Intemal
Revenue Service a Schedule C (Form 1040), Profit or Loss From
Business Form, or its equivalent or successor form, a Schedule E
(Form 1040), Supplemental Income and Loss Forrr, or its
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equivalent or successor frrm, or a Schedule F (Form 1040), Profit or
L,6ss From Farrring Fotrm, or its equivalent or suqqessor form, for
that activity; or

(c) Ani entity organizedpursuant to this titlg including without
limitation, those entiiies reqdred to file with tbe Secrehry of State,
whether or not the entity performs a sen ice or engages in a business
for profit.

2. Ihe tenn does not include:
(a) A governmental entity.
Oi e- uonprofit religi6us, charitable fraternal or other

orgidizatiou thit qualifies as a tax-exempt organizationpursuant to
26 U.s.c. 0 501(c).

(c) A person,who operates a business from his or her home and
whd'si: ret eamings to:m tnat business arc not more than 6 U3
percent of the average annual wagg as computed for the p-eced+g
ialendar year punuant to chapter 612 ofNltS and rounded to the
nearest hundred dollan.

(d) A natural persm whose sole business is the rental of four or
fewer dwellins units to others.

(e) A busiless whose prinary prrrpose is to create or prodlce
motj6n pictures. As used in ftis'piragrapb, 'lnotion pictures" has
the meaninc ascribed to it inNRS 231.U20.

(O A bisiness orsanized Du$uant to chapter 82 or 84 ofNRS fJ
or a' unit-ownerc' -asociadon, as that tdrm is fufined iz /VR,f
116.011 or 1168.0il), that ts organlnd punuant to chaptet 81 of

IVRS,
Sec. 23. NRS 76.100 is herebv ameoded to read as follows:
76.100 l. A person shall noi conduct a bu:siness in this State

unless and until the person obtains a state business liceose iszued by
the Secretarv of State. Ifthe person is:

(a) An tintity required t6 fite an initial or annual list with the
Secidtary of Stite pwsuant to this titlg the pason must obtain the
state bu;iness lice,nse at the time of filing theinitial or annual list.

(b) Not an entity required to file an initial or annual list with the
Secieitarv of State punriun to this title the person must obain the
state buiiness licenb before conductinga busiiness in this State.

2. An application for a state buiness license must:
(a) Be mlalte tpon a form prescribed by the Secretary of State;

O) Sa forth ihe name uider which-the ryplicant hnsacts or
inteids to hansact business, or if the applicant i's an 9n-tity organized

Drrsuant to this title md on file with t6e Sesdary of State, the exact
-name 

on fite with the Secretary of Statg thq pntity number as

assigned by the Secretary of Stat6, if known, and the locatim in this
State ofthe place or places ofbusiness;

(c) Be aicomparieaby afee in the mount of $100; and
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. (d) Include any other information that the Secretary of State
aeems neoess8ry.

'r If thr applicant is an entity oryanizrd prusuant to this title and on
file with the Secretary of State and the applicant has no location in
this State of its place of business, the addrCIs of its registered agent
shall be deenred to be the location in this Strate of its place of
business.

3. The application must be signed pursuant to NRS 239.330 by:
(a) The oirmer of a business thit is dmed by a natural person
(b) A member or partner of an association or partnenhip.
(c) A general partner of a limited parhership.
(d) A managing partner of a limited-liability parhership.
(e) A manager or managing member of a limited-liability

company.
(f) An officer of a corporation or some other person specifically

aut[d*eA by the corporat'ion to sign the applicatibn.
4. Ifthe application for a state business license is defective in

any r€spect or the fee required by this section is not paid, the
Secretary of State may return the apptcation for correction or
palment

5. the state business license reauired to be obhined Dusuant
to this section is in addition to anv liiense to conduct busiiess that
nust be obtained from the locd juiisdiction in which the business is
being conducted.

6. For the purposes of this chapter, a percon shall be deemed to
conduct a business in this State if abusin*s for which the person is
responsible:

(a) Is organized pursuant to this title, other than a business
organize.d pursuant to chapter 82 or 84 of NRS ft] or a urtbownerc'
association, as that tcnn is defined in NRS 116.011 or 1168.030,
that is organizd purcuant to dtaptu 8l ofi\lRS.

O) l6s an of,Eee or other basd of operatius in this State;
(c) Has a registered agent in this State; or
(d) Pays wages or other re,nuneration to a natrual pason who

perforrns in this State any of tbe duties forwhich he or she is paid.
7. As used in this sectioo, 'tegisterd agent" has the meaning

ascribed to it in NRS 77 230.
Sec 24. l. The Legislative Commission shall appoint a

subcommittee consisting of tbree members of the Senate and tbree
members of the Assembly to conduc{ a study during the 2011-2013
interim concerning the laws and regulations governing conrmon-
interest communities in this State. The Legislative Commissim
shall designate a chair and vice-chair of the subconmittee.

2. Any rccommendations for legislation proposed by the
subcommittee must be ryproved by a majority of the memben of
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I the Senate and a majority of the members of the Assembly
2 appointed to the subconrmittee.
3 - -3. 

The Lagislative Commission shall submita cop_y of the final
4 written report of the study and any recommendations for legislation
5 to the Director of the Legislative Counsel Bureau for tansmission to
6 the 77th Session of the Nerrada Legislature.
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