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R ARGAIN and SALE DEED
FOR A VALUABLE CONSIDERATION,.58c€pt of which is hereby acknowledged,

Goose Development LLC, a Neﬂ%d Liability Company

O

do(es) hereby GRANT, BARGAIN and SELL to
Hawley McIntosh, a married man as his wl@ sg)arate property

the real property situate In the County of Clark, State of Nevad%described as follows:

PARCEL I:

UNIT 1411 ("UNIT") IN BUILDING 14 ("BUILDING") AND GARAGE,
("GARAGE") AND GARAGE BUILDING NO. G 4+ AS SHOWN ON T{E;!
HORIZONS AT SEVEN HILLS RANCH, FILED IN BOOK 125 OF PLATS{PAGE 58, IN THE
OFFICIAL RECORDS OF THE COUNTY RECORDER, CLARK COUNTY, | ("PLAT"),
AND AS DEFINED AND SET FORTH IN AND SUBJECT TO THAT CERTAIN,DECLARATION
OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR HORIZONS AT SEVEN HILLS

RANCH, RECORDED JULY 6, 2005 AS INSTRUMENT NO. 0003420 IN BOOK 20050706,
OFFICIAL RECORDS, CLARK COUNTY, NEVADA ("HORIZONS AT SEVEN HILLS RANCH

DECLARATION").
PARCEL II:

TOGETHER WITH AN UNDIVIDED ALLOCATED FRACTIONAL INTEREST IN AND TO THE
GENERAL COMMON ELEMENTS, AS SET FORTH IN, AND SUBJECT TO, THE PLAT AND
THE HORIZONS AT SEVEN HILLS RANCH DECLARATION. —

PARCEL III:

TOGETHER WITH AN EXCLUSIVE INTEREST IN AND TO THOSE LIMITED COMMON -
ELEMENTS, IF ANY, APPURTENANT TO THE UNIT, AS SET FORTH IN, AND SUBJECT
TO, THE PLAT AND THE HORIZONS AT SEVEN HILLS RANCH DECLARATION.
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PARCEL 1V:

TOGETHER WITH A NON-EXCLUSIVE EASEMENT OF REASONABLE INGRESS TO AND
EGRESS FROM THE UNIT, AND OF ENJOYMENT OF THE GENERAL COMMON
ELEMENTS, AS SET FORTH IN, AND SUBJECT TO, THE PLAT AND THE HORIZONS AT
SEVEN HILLS RANCH DECLARATION.

Subject to
1. All general and special taxes for the current fiscal year.

2, Covenants, Conditions, Restrictions, Reservations, Rights, Rights of Way and Easements
now of record, Q@

TOGETHER with all tenemeh‘%é% itaments and appurtenances, including easements and
water rights, if any, thereto be!or@gl;l‘;’g r appertaining, and any reversions, remainders, rents,
issues or profits thereof. 3 %

Date: 07/25/2005 @
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Goose Development LLC, a Nevada Limited
Liability JCompany

By: Treet nagement, LLC; it's Manager

By: Todd A. Mikles, Manager

STATE OF CALIFORNIA

COUNTY OF SAN DIEGO

NFFANY M. PECK
COMM. 508584 4

4@4%/‘47[4 ﬁ/& / Wmmmm

tary public ] w27/ My Comm. Exp. Aug 17, 2008 !
(My comm!sslon expires: ﬁl/(g [7, 200% )

This Notary Acknowledgement is attached to that certain Grent, Bargain Sale Deed dated
under Escrow No.

ESit

by
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STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Number(s)

a)_177-35-610-137

b)
¢)
d)
2. Type of Property N
a) Vacantland  b) [_| Single Fam. Res. [ FOR RECORDERS OPTIONAL USE
c) [x] Condo/Twnhse d) L] 2-4 Plex Book Page:
e) D Apt. Blidg. f) D Comm'l/ind’t Date of Recording:
9 [_] Agricultural ) [_] Mobile Home Notes:

D Other

3. Total Vaiue/Sales Pri rty: $164,125.00
Deed in Lieu of Forec)osurég@;% ue ofproperty) (% )
Transfer Tax Value: ¢ $164,125.00
Real Property Transfer Tax Due ‘*« v $838.96

4. lf Exemption Claimed:

a. Transfer Tax Exemption, per 375.090, S
b. Explain reason for exemption: e g

5.  Partial Interest: Percentage being transferred: ‘»3‘."535 %

The undersigned declares and acknowledges, under pgﬁalty of perjury, pursuant to NRS
375.060 and NRS 375.110, that the information provided is cogegt to the best of their
information and belief, and can be supported by documentation ifé% upon to substantiate
the information provided herein. Furthermore, the parties agree“th, Esallowance of any

claimed exemption, or other determination of additional tax due, ma n a penalty of
10% of the tax due plus interest at 1% per month. Pursuant io NRS 37 ;E Buyer and

Seller shall be jof ) tly and s vera||x igble for any additional amount owed.,
Signature: /] Capacity: MPH

Signature: Capacity:
SELLER{GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)
Print Name: Goose Development LLC Print Name: Hawley Mcintosh
Address: 402 W. Broadway, Suite 1720 Address: _11 Creeping Bend Court
City: _San Diego ‘ City: _Henderson
State: _CA Zip: 92101 State: NV Zip: 89052

COMPANY/PERSON REQUESTING RECORDING (required if not seller or buyer
First American Title Company of

Print Name: Nevada File Number; 101-2226139 TAR/JS
Address 2490 Paseo Verde Parkway #100
City: Henderson State: NV Zip: 89074

(AS A PUBLIC RECORD THIS FORM MAY BE E@
Y B
i s
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4. [f Exemption Claimed:

5.  Partial Interest; Percentage being transferred:

STATE OF NEVADA
DECLARATION OF VALUE

1.  Assessor Parcel Number(s)
a .. i17-35-Gic3q
b) )
c)

d) . (36
2. Type of Property

a) [ ] VacantLand  b) [ ] Single Fam. Res. [ FOR RECORDERS OPTIONAL USE
¢) L] CondorTwnhse d) [] 2-4 Plex Book Page:
e) [ Apt. Bidg. f ] Comm'i/ind' Date of Recording:
[] Agricuttural h) [ Mobile Home Notes:
iy [] other N
3. Total Value/Sales PriC perty: $

Transfer Tax Value:
Real Property Transfer Tax Due @ $

Deed in Lieu of Foreclosu @Evalue of property)  (_$ )

a. Transfer Tax Exemption, per 375.080, ”@’
b. Explain reason for exemption:
_ Ve Le(((dw‘{ H (el oo S

The undersigned declares and acknowledges, ufder L alty of perjury, pursuant to NRS
375.060 and NRS 375.110, that the information provided Is correct to the best of their
information and belief, and can be supported by documentation if upon to substantiate
the information provided herein. Furthermore, the parties agreza isaliowance of any
claimed exemption, or other determination of additional tax due It in a penaity of

10% of the tex due plus interest at 1% per month. Pursuant to NRS the Buyer and
Seller shall be jointly and_seuerally liable for any additional amount owed. R
Signature: P Capacity: %V\‘:ﬁ&
Signature: Capacity:

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION

(REQUIRED) (REQUIRED)
Print Name: Goose Development LLC Print Name: M ¢ /inhisin
Address: 402 W. Broadway, Suite 1720 Address: ! { _{r (eipn Remx! {1
- /7

City: _San Diego Clty: l-!exh d{( y§ e
State: _CA Zip: 92101 State: M Zipp €945 2

COMPANY/PERSON REQUESTING RECORDING (required if not seller or buver

First American Title Company of . e ‘
Print Name: Nevada Fils Number: 101 L LYY - 44y

Address 2490 Paseo Verde Parkway #100
City: Henderson State: NV Zip: 89074 é N
]

{(AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED)
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T

50915-0004492
Fee: §44.00
Assessor’s Parcel Number: 177-35-610-137 N/C Fee: $0.00 )
Return To: 09/15[2%5. 15:01:46
THE MORTGAGE STORE FINANCIAL, INC., A CALIFORNIA 120050178024
_c.g;a '\:NOESATT'?% STREET, SUITE #850 Requestor
LOS ANGELES, CA 90017 9\ FIRST AKERICAN TITLE COMPANY OF NEVADI

z

Prepared By: Frances Deane SOL

Clark County Recorder  Pgs: 31
90
Resording-Requesed BY:

THE MORTGAGE STORE FINANCIAL, INC., A CALIFORNIA

CORPORATION

[Space Above This Line For Recording Data]
LOAN NC.: 0508168244 MIN 100141500000139326
ESCROW NO.: 101-2226139 MERS Phone: 1-888-679-6377
DEFINITIONS

Words used in multiple sections of this document are defined below and other words are defined in
Sections 3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are
also provided in Section 16.

(A) "Security Instrument" means this document, which is dated SEPTEMBER 08, 2005 .
together with all Riders to this document.

(B) "Borrower" is
HAWLEY MCINTOSH, A MARRIED MAN AS HIS SOLE AND SEPARATE PROPERTY

Borrower is the trustor under this Security Instrument.

(C) "Lender" is
THE MORTGAGE STORE FINANCIAL, INC., A CALIFORNIA CORPORATION

Lender is a CORPORATION
organized and existing under the laws of CALIFORNIA

NEVADA-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT wian /71
WITH MERS Form 3029 1/01
VMP-6A(NV) (0307) Page 1 of 15 LENDER SUPPORT SYSTEMS INC. MERSSANV.NEW [07/05)
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Lender’s address is
727 WEST 7TH STREET, SUITE #850, LOS ANGELES, CA 90017

(D) "Trustee" is

FIRST AMERICAN TITLE COMPANY OF NEVADA

(E) "MERS" is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is
acting solely as a nominee for Lender and Lender’s successors and assigns. MERS is the beneficiary
under this Security Instrument. MERS is organized and existing under the laws of Delaware, and has an
address and telephone number of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS.

(F) "Note" means the promissory note signed by Borrower and dated SEPTEMBER 08, 2005

The Note states that Borrower owes Lender
ONE HUNDRED THIRTY ONE THOUSAND THREE HUNDRED AND NO/100 X X X X X X X X X

Dollars
(U.S. $131,300.00 ) plus interest. Borrower has promised to pay this debt in regular Periodic
Payments and to pay the debt in full oot later than QCTOBER 01, 2035
G) “Property“ means the property that is described below under the heading “Tmnsfer of Rights in the
Property."
(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus interest.
(D) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following
Riders are to be executed by Borrower [check box as applicable]:

[XX] Adjustable Rate Rider ~ XX] Condominium Rider [XX] 14 Family Rider

[ Graduated Payment Rider [ Planned Uit Development Rider [_| Biweekly Payment Rider
[IBalloon Rider [ Rate Improvement Rider [ Second Home Rider
[XX]Other(s) [specify] INTEREST-ONLY ADDENDUM TO ADJUSTABLE RATE RIDER

PREPAYMENT RIDER

() "Applicable Law" means all controlling applicable federal, state and local statutes, regulations,
ordinances and administrative rules and orders (that have the effect of law) as well as all applicabie final,
non-appealable judicial opinions.

(X) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization.

(L) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by
check, draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic
instrument, computer, or magretic tape so as to order, instruct, or authorize a financial institution to debit
or credit an account. Such term includes, but is not limited to, point-of-sale transfers, automated teller
muachine transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse
transfers.

(M) "Escrow Items" means those items that are described in Section 3.

(N) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid
by any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i)
damage to, or destruction of, the Property; (ii) condemnation or other taking of ail or any part of the
Property; (iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the
value and/or condition of the Property.

(O) "Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or default on,
the Loan.

(P) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (i) any amounts under Section 3 of this Security Instrument.

mm.u&_""]

VMP-6A(NV) (0307) Page 2 0f 15 Form 3029 1/
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(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to
time, or any additional or successor legislation or regulation that governs the same subject matter. As used
in this Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard
to a "federally related mortgage loan” even if the Loan does not qualify as a “federally related mortgage
loan" under RESPA.

(R) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or
not that party has assumed Borrower’s obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender’s
successors and assigns) and the successors and assigns of MERS. This Security Instrument secures to
Lender: (i) the repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii)
the performance of Borrower’s covenants and agreements under this Security Instrument and the Note. For
this purpose, Borrower irrevocably grants and conveys to Trustee, in trust, with power of sale, the
following described property located in the COUNTY [Type of Recording Jurisdiction]
of CLARK [Name of Recording Jurisdiction]:

SEE COMPLETE LEGAL DESCRIPTION DESCRIBED IN EXHIBIT A" ATTACHED HERETO AND MADE A
PART HEREOF

Parcel ID Number: 177-35-601-011 which currently has the address of
950 SEVEN HILLS DRIVE, UNIT 1411 | Street]
HENDERSON [City], Nevada 89052 [Zip Code]

("Property Address”): .

TOGETHER WITH all the improvements now or hereafter erected on the property, and all
easements, appurtenances, and fixtures now or hereafter a part of the property. All replacements and
additions shall also be covered by this Security Instrument. All of the foregoing is referred to in this
Security Instrument as the "Property." Borrower understands and agrees that MERS holds only legal title
to the interests granted by Borrower in this Security Instrument, but, if necessary to comply with law or
custom, MERS (as nominee for Lender and Lender’s successors and assigns) has the right: to exercise any
or all of those interests, including, but not limited to, the right to foreclose and sell the Property; and to
take any action required of Lender including, but not limited to, releasing and canceling this Security
Instrument.

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has
the right to grant and convey the Property and that the Property is unencumbered, except for encumbrances

mm.h:ﬂ"

VMP-6A(NV) (0307) Page 3 of 15 Form 3029 1/01
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of record. Borrower warrants and will defend generally the title to the Property against all claims and
demands, subject o any encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with Jimited variations by jurisdiction to constitute a uniform security instrument covering real
property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges.
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any

prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items

pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S.
currency. However, if any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Security Instrument be made in one or more of the following forms, as
selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or
cashier’s check, provided any such check is drawn upon an institution whose deposits are insured by a
federal agency, instrumentality, or entity; or (d) Blectronic Funds Transfer.

Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 15.
Lender may return any payment or partial payment if the payment or partial payments are insufficient to
bring the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan
current, without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such payments are
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender need not pay
interest on unapplied funds. Lender may hold such unapplied funds until Borrower makes payment to bring
the Loan current. If Borrower does not do so within a reasonable period of time, Lender shall either apply
such funds or return them to Borrower. If not applied earlier, such funds will be applied to the outstanding
principal balance under the Note immediately prior to foreclosure. No offset or claim which Borrower
might have now or in the future against Lender shall relieve Borrower from making payments due under
the Note and this Security Instrument or performing the covenants and agreements secured by this Security
Instrument.

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
payments accepted and applied by Lender shall be applied in the following order of priority: (a) interest
due under the Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments
shall be applied to each Periodic Payment in the order in which it became due. Any remaining amounts
shall be applied first to late charges, second to any other amounts due under this Security Instrument, and
then to reduce the principal balance of the Note.

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and
the late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received
from Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be
paid in full. To the extent that any excess exists after the payment is applied to the full payment of one or
more Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall
be applied first to any prepayment charges and then as described in the Note.

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under
the Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note is paid in full, a sum (the "Funds™) to provide for payment of amounts due
for: (a) taxes and assessments and other items which can attain priority over this Security Instrument as a
lien or encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c)
premiums for any and all insurance required by Lender under Section 5; and (d) Mortgage Insurance
premiums, if any, or any sums payable by Borrower to Lender in lieu of the payment of Mortgage
Insurance premiums in accordance with the provisions of Section 10. These items are called "Escrow
Irems.” At origination or at any time during the term of the Loan, Lender may require that Community
Association Dues, Pees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and
assessments shall be an Escrow Item. Borrower shall promptly furnish to Lender all notices of amounts to
be paid under this Section. Berrower shall pay Lender the Funds for Escrow [tems unless Lender waives

Initaty: ﬁ&
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Borrower’s obligation to pay the Funds for any or all Escrow Items. Lender may waive Borrower’s
obligation to pay to Lender Funds for any or all Escrow Items at any time. Any such waiver may only be
in writing. Tn the event of such waiver, Borrower shall pay directly, when and where payable, the amounts

due for any Escrow Items for which payment of Funds has been waived by Lender and, if Lender requires, -

shall furnish to Lender receipts evidencing such payment within such time period as Lender may require.
Borrower’s obligation to make such payments and to provide receipts shall for all purposes be deemed to
be a covenant and agreement contained in this Security Instrument, as the phrase "covenant and agreement”
is used in Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant to a waiver, and
Borrower fails to pay the amount due for an Escrow Item, Lender may exercise its rights under Section 9
and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as to any or all Escrow Items at any time by a notice given in

- accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all Funds, and in
such amounts, that are then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply
the Funds at the time specificd under RESPA, and (b) not to exceed the maximum amount a lender can
require under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estimates of expenditures of future Escrow ltems or otherwise in accordance with Applicable

W.

The Funds shall be held in an institution whose deposits are insured by a federal agency,
instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time
specified under RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing
or Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Lender can agree in writing, however, that interest
shall be paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the
Funds as required by RESPA.

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to
Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow,
as defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in nio more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make
up the deficiency in accordance with RESPA, but in no more than 12 monthly payments.

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund
to Borrower any Funds held by Lender.

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributable to the Property which can attain priority over this Security Instrument, leasehold payments or
ground rents on the Property, if any, and Community Association Dues, Fecs, and Assessments, if any. To
the extent that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable
to Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith
by, or defends against enforcement of the lien in, legal proceedings which in Lender’s opinion operate to
prevent the enforcement of the lien while those proceedings are pending, but only until such proceedings
are concluded; or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating
the lien to this Security Instrument. If Lender determines that any part of the Property is subject to a lien
which can attain priority over this Security Instrument, Lender may give Borrower a notice identifying the

Inftials: f Z M
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lien. Within 10 days of the date on which that notice is given, Borrower shall satisfy the lien or take one or
more of the actions set forth above in this Section 4.

Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or
reporting service used by Lender in connection with this Loan.

5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on
the Property insured against loss by fire, hazards included within the term "extended coverage," and any
other hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance.
This insurance shall be maintained in the amounts (including deductible levels) and for the periods that
Lender requires. What Lender requires pursuant to the preceding sentences can change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender’s
right to disapprove Borrower’s choice, which right shall not be exercised unreasonably. Lender may
require Borrower to pay, in comnection with this Loan, either: (2) a one-time charge for flood zone
determination, certification and tracking services; or (b) a one-time charge for flood zone determination
and certification services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such determination or certification. Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in comnection with the
review of any flood zone determination resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender’s option and Borrower’s expense. Lender is under no obligation to purchase any
particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might
not protect Borrower, Borrower’s equity in the Property, or the contents of the Property, against any risk,
bazard or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
become additional debt of Borrower secured by this Security Instrament. These amounts shall bear interest
at the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from
Lender to Borrower requesting payment.

All insurance policies required by Lender and renewals of such policies shall be subject to Lender’s
right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal
certificates. if Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
renewal notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender,
for damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and
shall name Lender as mortgagee and/or as an additional loss payee.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall
be applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender’s security is not lessened. During such repair and restoration period, Lender shall have the right to
hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the
work has been completed to Lender’s satisfaction, provided that such inspection shall be undertaken
promptly. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series
of progress payments as the work is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If
the restoration or repair is not economically feasible or Lender’s security would be lessened, the insurance
proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with

Initiale; &A i

YMP-6A(NV) (0307) Page 6 of 15 Form 3029 1/01

0912




the excess, if any, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2.

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance
claim and related matters. If Borrower does not respond within 30 days to a notice from Lender that the
insurance carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day
period will begin when the notice is given. In either event, or if Lender acquires the Property under
Section 22 or otherwise, Borrower hercby assigns to Lender (a) Borrower’s rights to any insurance
proceeds in an amount not to exceed the amounts unpaid under the Note or this Security Instrument, and
(b) any other of Borrower’s rights (other than the right to any refund of unearned premiums paid by
Borrower) under all insurance policies covering the Property, insofar as such rights are applicable to the
coverage of the Property. Lender may usc the insurance proceeds either to repair or restore the Property or
to pay amounts unpaid under the Note or this Security Instrument, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower’s principal
residence within 60 days after the execution of this Security Instrument and shall contimme to occupy the
Property as Borrower’s principal residence for at least one year after the date of occupancy, unless Lender
otherwise agrees in writing, which consent shall ot be unreasonably withheld, or unless extenuating
circumstances exist which are beyond Borrower’s control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the
Property. Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in
order to prevent the Property from deteriorating or decreasing in value due to its condition. Unless it is
determined pursuant to Section 5 that repair or restoration is ot economically feasible, Borrower shall
promptly repair the Property if damaged to avoid further deterioration or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or the taking of, the Property, Borrower
shall be responsible for repairing or restoring the Property only if Lender has released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower’s obligation for the completion of
such repair or restoration.

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.

8. Borrower’s Loan Application. Borrower shall be in default if, during the Loan application
process, Borrower or any persons or entities acting at the direction of Borrower or with Borrower’s
knowledge or consent gave materially false, misleading, or inaccurate information or statements to Lender
(or failed to provide Lender with material information) in conmection with the Loan. Material
representations include, but are not limited to, representations concerning Borrower’s occupancy of the
Property as Borrower’s principal residence.

9. Protection of Lender’s Interest in the Property and Rights Under this Security Instrument. If
(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there
is a legal proceeding that might significantly affect Lender’s interest in the Property and/or rights under
this Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or
regulations), or (¢) Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender’s interest in the Property and rights under this Security
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Property. Lender’s actions can include, but are not limited to: (a) paying any sums secured by a lien
which has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable
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attorneys’ fees to protect its interest in the Property and/cr rights under this Security Instrument, including
its secured position in a bankruptcy proceeding. Securing the Property includes, but is not limited to,
entering the Property to make repairs, change locks, replace or board up doors and windows, drain water
from pipes, eliminate building or other code violations or dangerous conditions, and have utilities turned
on or off. Although Lender may take action under this Section 9, Lender does not have to do so and is not
under any duty or obligation to do so. It is agreed that Lender incurs no liability for not taking any or all
actions authorized under this Section 9.

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting
payment.

If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the
lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless
Lender agrees to the merger in writing.

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any reason,
the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to obtain
coverage substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially
equivalent to the cost to Borrower of the Mortgage Insurance previously in effect, from an alternate
mortgage insurer selected by Lender. If substantially equivalent Mortgage Insurance coverage is not
available, Borrower shall continue to pay to Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these
payments as a non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be
non-refundable, notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be
required to pay Borrower any interest or earnings on such loss reserve. Lender can no longer require loss
reserve payments if Mortgage Insurance coverage (in the amount and for the period that Lender requires)
provided by an insurer selected by Lender again becomes available, is obtained, and Lender requires
separately designated payments toward the preminms for Mortgage Insurance. If Lender required Morigage
Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to
maintain Mortgage Insurance in effect, or to provide a non-refundable loss reserve, until Lender’s
requirement for Mortgage lnsurance ends in accordance with any written agreement between Borrower and
Lender providing for such termination or until termination is required by Applicable Law. Nothing in this
Section 10 affects Borrower’s obligation to pay interest at the rate provided in the Note.

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it
nmuay incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage
Insurance.

Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may
enter into agreements with other parties that share or modify their risk, or reduce losses. These agreements
are on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to
these agreements. These agreements may require the mortgage insurer 0 make payments using agy source
of funds that the mortgage insurer may have available (which may include funds obtained from Mortgage
Insurance premiums).

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
any other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrower’s payments for Mortgage Insurance, in
exchange for sharing or modifying the mortgage insurer’s risk, or reducing losses. If such agreement
provides that an affiliate of Lender takes a share of the insurer’s risk in exchange for a share of the
premiums paid to the insurer, the arrangement is often termed "captive reinsurance.” Further:

(@) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.
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(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights
may include the right to receive certain disclosures, to request and obtain cancellation of the
Mortgage Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a
refund of any Mortgage Insurance premiums that were unearned at the time of such cancellation or
termination.

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of
the Property, if the restoration or repair is economically feasible and Lender’s security is not lessened.
During such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds
until Lender has had an opportunity to inspect such Property to ensure the work has been completed to
Lender’s satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repairs and restoration in a single disbursement or in a scries of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable Law requires interest to be paid on such
Miscellaneous Proceeds, Lender shall not be required to pay Borrower any interest or earnings on such
Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender’s security would
be lessened, the Miscellancous Proceeds shall be applied to the sums secured by this Security Instrument,
whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.

Tn the event of a total taking, destruction, or loss in value of the Property, the Miscellancous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
the excess, if any, paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is equal to or
greater than the amount of the sums secured by this Security Instrument immediately before the partial
taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums
secured by this Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds
multiplied by the following fraction: (a) the total amount of the sums secured immediately before the
partial taking, destruction, or loss in value divided by (b) the fair market value of the Property immediately
before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellancous Proceeds shall be applied to the sums
secured by this Security Instrument whether or not the sums are then due.

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers to make an award to settle a claim for damages,
Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender is authorized
to collect and apply the Miscellaneous Proceeds cither to restoration or repair of the Property or to the
sums secured by this Security Instrument, whether or not then due. "Opposing Party” means the third party
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in
regard 10 Miscellaneous Proceeds.

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender’s judgment, could result in forfeiture of the Property or other material impairment of Lender’s
interest in the Property or rights under this Security Instrument. Borrower Can cure such a default and, if
acceleration has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be
dismissed with a ruling that, in Lender’s judgment, precludes forfeiture of the Property or other material
impairment of Lender’s interest in the Property or rights under this Security Instrument. The proceeds of
any award or claim for damages that are attributable to the impairment of Lender’s interest in the Property
are hereby assigned and shall be paid to Lender.

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the order provided for in Section 2.
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12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower
or any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against
any Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify
amortization of the sums secured by this Security Instrument by reason of any demand made by the original
Borrower or any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or
remedy including, without limitation, Lender’s acceptance of payments from third persons, entities or
Successors in Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or
preclude the exercise of any right or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants
and agrees that Borrower’s obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a “co-signer”): (a) is co-signing this
Security Instrument only to mortgage, grant and convey the co-signer’s interest in the Property under the
terms of this Security Instrument; (b) is not personally obligated to pay the sums secured by this Security
Instrument; and (c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or
make any accommodations with regard to the terms of this Security Instrument or the Note without the
co-signer’s consent.

Subject to the provisions of Section 18, any Successor in Imterest of Borrower who assumes
Borrower’s obligations under this Security Instrument in writing, and is approved by Lender, shall obtain
all of Borrower’s rights and benefits under this Security Instrument. Borrower shall not be released from
Borrower’s obligations and liability under this Security Instrument unless Lender agrees to such release in
writing. The covenants and agreements of this Security Instrument shall bind (except as provided in
Section 20) and benefit the successors and assigns of Lender.

14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower’s default, for the purpose of protecting Lender’s interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys’ fees, property inspection and valuation fees.
In regard to any other fees, the absence of express authority in this Security Instrument to charge a specific
fee to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge
fees that are expressly prohibited by this Security Instrument or by Applicable Law.

If the Loan is subject to a lJaw which sets maximmm loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or to be collected in connection with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the
charge to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted
limits will be refunded to Borrower. Lender may choose to make this refund by reducing the principal
owed under the Note or by making a direct payment to Borrower. If a refund reduces principal, the
reduction will be treated as a partial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower’s acceptance of any such refund made by
direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising out
of such overcharge.

15. Notices. All notices given by Borrower or Lender in connection with this Security Instrurent
must be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when actually delivered to Borrower’s
notice address if sent by other means. Notice to any one Borrower shall constitute notice to all Borrowers
unless Applicable Law expressly requires otherwise. The notice address shall be the Property Address
unless Borrower has designated a substitate notice address by notice to Lender. Borrower shall promptly
notify Lender of Bomrower’s change of address. If Lender specifies a procedure for reporting Borrower’s
change of address, then Borrower shall only report a change of address through that specified procedure.
There may be only one designated notice address under this Security Instrument at any one time. Any
notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender’s address
stated herein unless Lender has designated another address by notice to Borrower. Any notice in
connection with this Security Instrument shall not be deemed to have been given to Lender until actually
received by Lender. If any notice required by this Security Instrnment is also required under Applicable
Law, the Applicable Law requirenient will satisfy the corresponding requirement under this Security
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16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is located. All rights and
obligations contained in this Security Instrument are subject to any requirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the parties to agree by contract or it
might be silent, but such silence shall not be construed as a prohibition against agreement by contract. In
the event that any provision or clause of this Security Instrument or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instrument or the Note which can be
given effect without the conflicting provision.

As used in this Security Instrument: (2) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to
take any action.

17. Borrower’s Copy. Borrower shall be given one copy of the Note and of this Security Instrument.

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section I8,
"Interest in the Propesty” means any legal or beneficial interest in the Property, including, but not limited
to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract ot
escrow agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender’s prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law.

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of mot less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay
these sums prior to the expiration of this period, Lender may invoke any remedies permitted by this
Security Instrument without further notice o1 demand on Borrower.

19. Borrower’s Right to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time
prior to the eatliest of: (a) five days before sale of the Property pursuant to any power of sale contained in
this Security Instrument; (b) such other period as Applicable Law might specify for the termination of
Borrower’s right to reinstate; or (¢) entry of a judgment enforcing this Security Instrument. Those
conditions are that Borrower: (2) pays Lender all sums which then would be due under this Security
Instrument and the Note as if no acceleration had occurred; (b) cures any default of any other covenants or
agreements; (c) pays all expenses incurred in enforcing this Security Instrument, including, but not limited
to, reasonable attorneys’ fees, property inspection and valuation fees, and other fees incurred for the
purpose of protecting Lender’s interest in the Property and rights under this Security Instrument; and (d)
takes such action as Lender may reasonably require to assure that Lender’s interest in the Property and
rights under this Security Instrument, and Borrower’s obligation to pay the sums secured by this Security
Instrument, shall continue unchanged. Lender may require that Borrower pay such reinstatement sums and
expenses in one or more of the following forms, as selected by Lender: (2) cash; (b) money order; (¢)
certified check, bank check, treasurer’s check or cashier’s check, provided any such check is drawn upon
an institution whose deposits are insured by a federal agency, instrumentality or entity; or (d) Electronic
Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and obligations secured hereby
shall remain fully effective as if no acceleration had occurred. However, this right to reinstate shall not
apply in the case of acceleration under Section 18. ‘

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in
the Note (together with this Security Instrument) can be sold one or more times without prior notice to
Borrower. A sale might result in a change in the entity (known as the "Loan Servicer") that collects
Periodic Payments due under the Note and this Security Instrument and performs other mortgage loan
servicing obligations under the Note, this Security Instrument, and Applicable Law. There also might be
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one or more changes of the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan
Servicer, Borrower will be given written notice of the change which will state the name and address of the
new Loan Servicer, the address to which payments should be made and any other information RESPA
requires in connection with a notice of transfer of servicing. If the Note is soid and thereafter the Loan is
serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations
to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not
assumed by the Note purchaser unless otherwise provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other party’s actions pursuant to this
Security Instrument or that alleges that the other party has breached any provision of, or any duty owed by
reason of, this Security Instrument, until such Borrower or Lender has notified the other party (with such
notice given in compliance with the requirements of Section 15) of such alleged breach and afforded the
other party hereto a reasonable period after the giving of such notice ¢o take corrective action. If
Applicable Law provides a time period which must elapse before certain action can be taken, that time
period will be deemed to be reasonable for purposes of this paragraph. The notice of acceleration and
opportunity to cure given to Borrower pursuant to Section 22 and the notice of acceleration given to
Borrower pursuant to Section 18 shall be deemed to satisfy the notice and opportunity to take corrective
action provisions of this Section 20.

21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances” are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides
and herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials;
(b) "Bnvironmental Law" means federal laws and laws of the jurisdiction where the Property is located that
relate to health, safety or environmental protection; (¢) "Environmental Cleanup” includes any response
action, remedial action, or removal action, as defined in Environmental Law; and (d) an “Environmental
Condition" means a condition that can cause, contribute to, or otherwise trigger an Environmental
Cleanup.

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do,
nor allow anyone else to do, anything affecting the Property (a) that is in viclation of any Environmental
Law, (b) which creates an Environmenta! Condition, or (c) which, due to the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding
two sentences shall ot apply to the presence, use, or storage on the Property of small quantities of
Hazardous Substances that are generally recognized to be appropriate to normal residential uses and to
maintenance of the Property (including, but not limited to, hazardous substances in consumer products).

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any
Environmental Condition, including but not Yimited to, any spilling, leaking, discharge, release or threat of
release of any Hazardous Substance, and (¢) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. If Borrower learns, or is notified
by any governmental or regulatory authority, or any private party, that any removal or other remediation
of any Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower’s breach of any covenant or agreement in this Security Instrument (but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)

the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the date-

the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the
default on or before the date specified in the notice may result in acceleration of the sums secured by
this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after acceleration and the right to bring a court action to assert the non-existence of
a default or any other defense of Borrower to acceleration and sale. If the default is not cured om or
before the date specified in the notice, Lender at its option, and without further demand, may invoke
the power of sale, including the right to accelerate full payment of the Note, and any other remedies
permitted by Applicable Law. Lender shall be entitled to collect all expenses incurred in pursuing the
remedies provided in this Section 22, including, but not limited to, reasonable attorneys’ fees and
costs of title evidence.

If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute written
notice of the occurrence of an event of default and of Lender’s election to cause the Property to be
sold, and shall cause such notice to be recorded in each county in which any part of the Property is
located. Lender shall mail copies of the notice as prescribed by Applicable Law to Borrower and to
the persons prescribed by Applicable Law. Trustee shall give public notice of sale to the persons and
in the manner prescribed by Applicable Law. After the time required by Applicable Law, Trustee,
without demand on Borrower, shall sell the Property at public auction to the highest bidder at the
time and place and under the terms designated in the notice of sale in one or more parcels and in any
order Trustee determines. Trustee may postpone sale of all or any parcel of the Property by public
announcement at the time and place of any previously scheduled sale. Lender or its designee may
purchase the Property at any sale.

Trustee shall deliver to the purchaser Trustee’s deed conveying the Property without any
covenant or warranty, expressed or implied. The recitals in the Trustee’s deed shall be prima facie
evidence of the truth of the statements made therein. Trustee shall apply the proceeds of the sale in
the following order: (a) to all expenses of the sale, including, but not limited to, reasonable Trustee’s
and attorneys® fees; (b) to all sums secured by this Security Instrument; and (¢) any excess to the
person or persons legally entitled to it.

23. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lengder shall
request Trustee to reconvey the Property and shall surrender this Security Instrument and all notes
evidencing debt secured by this Security Instrument to Trustee. Trustee shall reconvey the Property
without warranty to the person or persons legally entitled to it. Such person or persons shall pay any
recordation costs. Lender may charge such person or persons a fec for reconveying the Property, but only
if the fee is paid to a third party (such as the Trustee) for services rendered and the charging of the fee is
permitted under Applicable Law.

24. Substitute Trustee. Lender at its option, may from time to time remove Trustee and appoint a
successor trustee to any Trustee appointed hereunder. Without conveyance of the Property, the successor
trustee shall succeed to all the title, power and duties conferred upon Trustee herein and by Applicable
Law. ’

25. Assumption Fee. If there is an assumption of this loan, Lender may charge an assumption fee of
US.$

md-d’/_ﬁ
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instrument and in any Rider executed by Borrower and recorded with it.

Witnesses:

-Witness
-Witness
y a4 ~ (Seal) (Seal)
HAWLEY MCINTOSH -Borrower -Borrower
(Seal) {Seal)
-Borrower -Borrower
(Seal) (Seal)
-Borrower -Borrower
(Seal) (Seal)
-Borrower -Borrower
VYMP-6A(NV) (0307) Page 14 of 15 Form 3029 1/01
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STATE OF NEVADA
COUNTY OF 7/,

This instrument was acknowledged before me on @/@//e/" Z / 25 by

HAWLEY MCINTOSH

NOTARY PUBLIC
STATE OF NEVADA
County of Clark

TRACEE A. ROMITO .
Appt. No. 00-65737-1 M )
Appt. Expires Oct. 19, 2008 / W

Mail Tax Statements To:

THE MORTGAGE STORE FINANCIAL, INC., A CALIFORNIA

CORPORATION
727 WEST 7TH STREET, SUITE #850
LOS ANGELES, CA 80017

Inltlau:@
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LLoan Name: HAWLEY MCINTOSH LOAN NO.: 0508168244

Property Address: 950 SEVEN HILLS DRIVE, UNIT 1411, HENDERSON, NV 89052

EXHIBIT "A"
LEGAL DESCRIPTION OF PROPERTY

LENDER SUPPORT SYSTEMS INC. EX-A-XX.FRM (02/97)
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ADJUSTABLE RATE RIDER

(LIBOR Six-Month Index (As Published In The Wall Street Journal) - Rate Caps)
SEE "INTEREST-ONLY ADDENDUM TO ARM RIDER" ATTACHED HERETO AND MADE A PART HEREOF.

LOAN NO.: 0508168244 MIN: 1001415000001 393286
MERS Phone: 1-888-678-6377

THIS ADJUSTABLE RATE RIDER is made this ~ 8th déy of SEPTEMBER, 2005 ,

and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed
of Trust, or Security Deed (the "Security Instrument”) of the same date given by the
undersigned {"Borrower”) to secure Borrower’s Adjustable Rate Note (the "Note”) to
THE MORTGAGE STORE FINANCIAL, INC., A CALIFORNIA CORPORATION

{"Lender") of the same date and covering the property described in the Security Instrument

and located at:
950 SEVEN HILLS DRIVE, UNIT 1411, HENDERSON, NV 890562
[Property Address]

THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN THE
INTEREST RATE AND THE MONTHLY PAYMENT. THE NOTE LIMITS THE
AMOUNT BORROWER'S INTEREST RATE CAN CHANGE AT ANY ONE TIME
AND THE MAXIMUM RATE BORROWER MUST PAY.
ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the
Security Instrument, Borrower and Lender further covenant and agree as follows:
A. INTEREST RATE AND MONTHLY PAYMENT CHANGES
The Note provides for an initial interest rate of 6.750 %. The Note provides
for changes in the interest rate and the monthly payments, as follows:
4. INTEREST RATE AND MONTHLY PAYMENT CHANGES
(A} Change Dates

The interest rate ! will pay may change on the first day of OCTOBER, 2007 .
and on that day every 6th month thereafter. Each date on which my interest rate
could change is called a "Change Date.”

{B) The Index

Beginning with the first Change Date, my interest rate will be based on an Index. The
*Index” is the average of interbank offered rates for six month U.S. dollar-denominated
deposits in the London market {"LIBOR"), as published in The Wall Street Journal. The most
recent Index figure available as of the first business day of the month immediately preceding
the month in which the Change Date occurs is called the "Current Index.”

Initialnzy/l/'

Form 3138 1/01
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If the Index is no longer available, the Note Holder will choose a new index that is based
upon comparabie information. The Note Holder will give me notice of this choice.
{C) Calculation of Changes
Before each Change Date, the Note Holder wilt calculate my new interest rate by adding
FIVE AND 000/1000THS percentage points
{ 5.000 %) to the Current Index. The Note Holder will then round the result of
this addition to the nearest one-eighth of one percentage point (0.125%). Subject to the limits

stated in Section 4(D) below, this rounded amount will be my new interest rate until the next
Change Date.

_The Note Holder will then determine the amount of the monthly payment that would be
sufficient to repay the unpaid principal that | am expected to owe at the Change Date in full
on the Maturity Date at my new interest rate in substantially equal payments. The result of
this calculation wili be the new amount of my monthly payment,

{D) Limits on Interest Rate Changes

The interest rate | am required to pay at the first Change Date will not be greater than

9.750 % or less than 6.750 %. Thereafter, my interest rate will
never be increased or decreased on any single Change Date by more than
ONE AND 000/1000THS percentage points
( 1.000 %) from the rate of interest | have been paying for the preceding 6

months. My interest rate will never be greater than 12.750 % . or less than 6.760 %.

{E) Effective Date of Changes

My new interest rate will become effective on each Change Date. | will pay the amount
of my new monthly payment beginning on the first monthly payment date after the Change
Date until the amount of my monthly payment changes again.

{F} Notice of Changes

The Note Holder will deliver or mail to me a notice of any changes in my interest rate and
the amount of my monthly payment before the effective date of any change. The notice will
include information required by law to be given to me and also the title and telephone number
of a person who will answer any question | may have regarding the notice,

B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER
Uniform Covenant 18 of the Security Instrument is amended to read as follows:

Transfer of the Property or a Beneficial Interest in Borrower. As used in this
Section 18, "Interest in the Property® means any legal or beneficial interast in the
Property, including, but not limited to, those beneficial interests transferred in a
bond for deed, contract for deed, instaliment sales contract or escrow agreement,
the intent of which is the transfer of title by Borrower at a future date to a
purchaser.

|mwm£§éf]
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If all or any part of the Property or any Interest in the Property is sold or
transferred {or if Borfower is not a natural person and a beneficial interest in
Borrower is sold or transferred) without Lender’s prior written consent, Lender may
require immediate payment in full of all sums secured by this Security Instrument.
However, this option shall not be exercised by Lender if such exercise is prohibited
by Applicable Law. Lender also shall not exercise this option if: (a} Borrower causes
to be submitted to Lender information required by Lender to evaluate the intended
transferee as if a new loan were being made to the transferee; and (b} Lender
reasonably determines that Lender's security will not be impaired by the loan
assumption and that the risk of a breach of any covenant or agreement in this
Security Instrument is acceptable to Lender.

To the extent permitted by Applicable Law, Lender may charge a reasonable fee
as a condition to Lender’'s consent to the loan assumption. Lender also may require
the transferee to sign an assumption agreement that is acceptable to Lender and that
obligates the transferee to keep all the promises and agreements made in the Note
and in this Security Instrument. Borrower will continue to be obligated under the
Note and this Security Instrument unless Lender releases Borrower in writing. )

If Lender exercises the option to require immediate payment in full, Lender shall
give Borrower notice of acceleration. The notice shall provide a period of not less
than 30 days from the date the notice is given in accordance with Section 15 within
which Borrower must pay all sums secured by this Security Instrument. If Borrower
fails to pay these sums prior to the expiration of this period, Lender may invoke any
rBemedies permitted by this Security Instrument without further notice or demand on

orrower.

Initials: M
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained

in this Adjustable Rate Rider.

(Seal)

-Borrower

HAWLEY JACINTOSH

—(Seal)

-Borrower

(Seal)

-Borrower

(Seal)

-Borrower

VMP-838R (0402) Page 4 of 4

—(Seal)

-Bosrower

__(Seal)

-Borrower

__(Seal)

-Borrower

(Seal)

-Borrower
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CONDOMINIUM RIDER

MIN: 100141500000139326
LOAN NO.: 0508168244 MERS Phone: 1-888-679-6377

THIS CONDOMINIUM RIDER is made this 8th day of SEPTEMBER, 2005 ,
and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed
of Trust, or Security Deed (the "Security Instrument”) of the same date given by the
undersigned (the "Borrower") to secure Borrower's Note to
THE MORTGAGE STORE FINANCIAL, INC., A CALIFORNIA CORPORATION

{the "Lender”) of the same date and covering the Property described in the Security
Instrument and located at:
950 SEVEN HILLS DRIVE, UNIT 1411, HENDERSON, NV 89052

[Property Address]

The Property includes a unit in, together with an undivided interest in the common elements
of, a condominium project known as:
SEVEN HILLS
{Name of Condominium Project]

{the "Condominium Project”). If the owners association or other entity which acts for the
Condominium Project {the "Owners Association™) holds title to property for the benefit or use
of its members or shareholders, the Property also includes Borrower’s interast in the Owners
Association and the uses, proceeds and benefits of Borrower’s interest.

CONDOMINIUM COVENANTS. In addition to the covenants and agreements made in the
Security instrument, Borrower and Lender further covenant and agree as follows:

A. Condominlum Obligations. Borrower shall perform all of Borrower’s obligations under
the Condominium Project’s Constituent Documents. The "Constituent Documents” are the: (i)
Declaration or any other document which creates the Condominium Project; (i} by-laws; {iii)
code of regulations; and (iv} other equivalent documents. Borrower shall promptly pay, when
due, all dues and assessments imposed pursuant to the Constituent Documents.

B. Property Insurance. So long as the Owners Association maintains, with a generally
accepted insurance carrier, a2 "master” or "blanket" policy on the Condominium Project which
is satisfactory to Lender and which provides insurance coverage in the amounts (including
deductible levels), for the periads, and against loss by fire, hazards included within the term
vextended coverage,” and any other hazards, including, but not limited to, earthquakes and
floods, from which Lender requires insurance, then: (i) Lender waives the provision in

MULTISTATE CONDOMINIUM RIDER - Single Family - winen /A
Fannie Mae/Freddie Mac UNIFORM INSTRUMENT Form 3140 1/01
V-8R (0411) Page 1 of 3 LENDER SUPPORT SYSTEMS INC. 8R.NEW {03/08)
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Section 3 for the Periodic Payment to Lender of the yearly premium installments for property
insurance on the Property; and (ii) Borrower’s gbligation under Section 5 to maintain property
insurance coverage on the Property is deemed satisfied to the extent that the required
coverage is provided by the Owners Association policy.

What Lender requires as a condition of this waiver can change during the term of the
loan.

Borrower shall give Lender prompt notice of any lapse in required property insurance
coverage provided by the master or blanket policy.

In the event of a distribution of property insurance proceeds in lieu of restoration or
repair following a loss to the Property, whether to the unit or to common elements, any
proceeds payable to Borrower are hereby assigned and shall be paid to Lender for application
to the sums secured by the Security Instrument, whether or not then due, with the excess, if
any, paid to Borrower.

C. Public Liability Insurance. Borrower shall take such actions as may be reasonable to
insure that the Owners Association maintains a public liability insurance policy acceptable in
form, amount, and extent of coverage to Lender.

D. Condemnation. The proceeds of any award or claim for damages, direct or
consequential, payable to Borrower in connection with any condemnation or other taking of all
or any part of the Property, whether of the unit or of the common elements, or for any
conveyance in lieu of condemnation, are hereby assigned and shall be paid to Lender. Such
proceeds shall be applied by Lender to the sums secured by the Security Instrument as
provided in Section 11,

E. Lender's Prior Consent. Borrower shall not, except after notice to Lender and with
Lender's prior written consent, either partition or subdivide the Property or consent to: (i} the
abandonment or termination of the Condominium Project, except for abandonment or
termination required by law in the case of substantial destruction by fire or other casualty or
in the case of a taking by condemnation or eminent domain; (i} any amendment to any
provision of the Constituent Documents if the provision is for the express benefit of Lender;
(iii) termination of professional management and assumption of self-management of the
Owners Association; or (iv) any action which would have the effect of rendering the public
liability insurance coverage maintained by the Owners Association unacceptable to Lender.

F. Remedies. If Borrower does not pay condominium dues and assessments when due,
then Lender may pay them. Any amounts disbursed by Lender under this paragraph F shall
become additional debt of Borrower secured by the Security Instrument. Unless Borrower and
Lender agree tc other terms of payment, these amounts shall bear interest from the date of
disbursement at the Note rate and shall be payable, with interest, upon notice from Lender to

Barrower requesting payment.
Wd&l::}y/t?
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained

in this Condominium Rider.

)
— —

HAWLEY MCINTOSH

_{Seal)

-Borrower

_(Seal)

-Borrower

{Scal)

-Borrower

{Seal)
-Borrower

V-8R (0411) Page 3 of 3

__{Seal)

-Borrower

_(Seal)

~Borrower

_(Seal)

-Borrower

__(Seal)

-Borrower
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-4 FAMILY RIDER

signment of Rents)

LOAN NO.: 0508168244 MIN: 100141500000139326
MERS Phone: 1-888-679-6377

THIS 1-4 FAMILY RIDER is made this 8th day of SEPTEMBER, 2005 )
and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed
of Trust, or Security Deed (the "Security Instrument”) of the same date given by the
undersigned (the "Borrower") to secure Borrower’s Note to

THE MORTGAGE STORE FINANCIAL, INC., A CALIFORNIA CORPORATION

(the "Lender™} of the same date and covering the Property described in the Security
Instrument and located at:
950 SEVEN HILLS DRIVE, UNIT 1411, HENDERSON, NV 89052
[Property Address]

1-4 FAMILY COVENANTS. [n addition to the covenants and agreements made in the
Security Instrument, Borrower and Lender further covenant and agree as follows:

A. ADDITIONAL PROPERTY SUBJECT TO THE SECURITY INSTRUMENT. In addition to
the Property described in the Security Instrument, the following items now or hereafter
attached to the Property to the extent thay are fixtures are added to the Property description,
and shall also constitute the Property covered by the Security Instrument: buiiding materials,
appliances and goods of every nature whatsoever now or hereafter located in, on, or used, or
intended to be used in connection with the Property, including, but not limited to, those for
the purposes of supplying or distributing heating, cooling, electricity, gas, water, air and light,
fire prevention and extinguishing apparatus, security and access control apparatus, plumbing,
bath tubs, water heaters, water closets, sinks, ranges, stoves, refrigerators, dishwashers,
disposals, washers, dryers, awnings, storm windows, storm doors, screens, blinds, shades,
curtains and curtain rods, attached mirrors, cabinets, paneling and attached floor coverings,
all of which, including replacements and additions thereto, shall be deemed to be and remain
a part of the Property covered by the Security Instrument. All of the foregoing together with
the Property described in the Security Instrument (or the leasehold estate if the Security
Instrument is on a leasehold) are referred to in this 1-4 Family Rider and the Security
Instrument as the "Property.”

wind’
Form 3170 1/01
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B. USE OF PROPERTY; COMPLIANCE WITH LAW. Borrower shall not seek, agree to or
make a change in the use of the Property or its zoning classification, uniess Lender has
agreed in writing to the change. Borrower shall comply with all laws, ordinances, regulations
and requirements of any governmental body applicable to the Property.

C. SUBORDINATE LIENS. Except as permitted by federal law, Borrower shall not allow
any lien inferior to the Security Instrument to be perfected against the Property without
Lender’s prior written permission.

D. RENT LOSS INSURANCE. Borrower shall maintain insurance against rent loss in
addition to the other hazards for which insurance is required by Section 5.

E. "BORROWER'S RIGHT TO REINSTATE" DELETED. Section 19 is deleted.

F. BORROWER'S OCCUPANCY. Unless Lender and Borrower otherwise agree in writing,
Section 6 concerning Borrower’s occupancy of the Property is deleted.

G. ASSIGNMENT OF LEASES. Upan Lender’s request after default, Borrower shall assign
to Lender all leases of the Property and all security deposits made in connection with leases
of the Property. Upon the assignment, Lender shall have the right to modify, extend or
terminate the existing leases and to execute new leases, in Lender’s sole discretion. As used
|in thi}s1 ;7gragraph G, the word "lease” shall mean "sublease” if the Security Instrument is on a
easehold.

H. ASSIGNMENT OF RENTS: APPOINTMENT OF RECEIVER; LENDER IN POSSESSION.
Borrower absolutely and unconditionally assigns and transfers to Lender all the rents and
revenues (“"Rents") of the Property, re{ardless of to whom the Rents of the Property are
payable. Borrower authorizes Lender or Lender's agents to collect the Rents, and agrees that
each tenant of the Property shall pay the Rents to Lender or Lender's agents. However,
Borrower shall receive the Rents until: (i) Lender has given Borrower notice of default
pursuant to Section 22 of the Security Instrument, and (i} Lender_has given notice to the
tenant(s) that the Rents are to be paid to Lender or Lender’s agent. This assignment of Rents
constitutes an absclute assignment and not an assignment for additional security only.

lnhhlv[l‘&l
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if Lender gives notice of default to Borrower: (i} all Rents received by Borrower shall be
held by Borrower as trustee for the benefit of Lender only, to be applied to the sums secured
by the Security Instrument; (i) Lender shall be entitled to collect and receive all of the Rents
of the Property; (iii} Borrower agrees that each tenant of the Property shall pay all Rents due
and unpaid to Lender or Lender’s agents upon Lender's written demand to the tenant; (iv)
uniess applicable law provides otherwise, all Rents collected by Lender or Lender's agents
shall be applied first to the costs of taking control of and managing the Property and
collecting the Rents, inctuding, but not limited to, attorney's fees, receiver's fees, premiums
on receiver's bonds, repair and maintenance costs, insurance premiums, taxes, assessments
and other charges on the Property, and then to the sums secured by the Security Instrument;
(v} Lender, Lender's agents or any judicially appointed receiver shall be liable to account for
only those Rents actually received; and {vi) Lender shall be entitled to have a receiver
appointed to take possession of and manage the Property and collect the Rents and profits
derived from the Property without any showing as to the inadequacy of the Property as
security.

If the Rents of the Property are not sufficient to cover the costs of taking control of and
managing the Property and of collecting the Rents any funds expended by Lender for such
purposes shall become indebtedness of Borrower ta Lender secured by the Security
Instrument pursuant to Section 9.

Borrower represents and warrants that Borrower has not executed any prior assignment
of the Rents and has not performed, and will not perform, any act that would prevent Lender
from exercising its rights under this paragraph.

Lender, or Lender’s agents or a judicially appointed receiver, shall not be required to enter
upon, take control of or maintain the Property before or after giving notice of default to
Borrower. However, Lender, or Lender’s agents or a judicially appointed receiver, may do so
at any time when a default occurs. Any application of Rents shall not cure or waive any
default or invalidate any other right or remedy of Lender. This assignment of Rents of the
Property shall terminate when all the sums secured by the Security Instrument are paid in full.

I. CROSS-DEFAULT PROVISION. Borrower's default or breach under any note or
agreement in which Lender has an interest shall be a breach under the Security Instrument
and Lender may invoke any of the remedies permitted by the Security Instrument.

Initlale:
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained
in this 1-4 Family Rider.

4 ___(Seal) __{Seal)
HAWLEY MCINTOSH Borrower Borrower
(Seal) __(Seal)

-Borrower -Borrower

__(Seal) __(Seal)

-Borrower -Borrower

__(Seal) __(Seal)

-Borrower -Borrower

V-57R {0411) Page 4 of 4 Form 3170 1/01
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PREPAYMENT RIDER

LOAN NO.: 0508168244 MIN: 100141500000139326
MERS Phone: 1-888-679-6377

This "PREPAYMENT RIDER" (hereinafter "Rider") is made this 8th day of SEPTEMBER, 20056
and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed of Trust, or
Security Deed (the "Security Instrument”) of the same date made by the undersigned (the “Borrower™) to
secure Borrower's Note (the Note") o

THE MORTGAGE STORE FINANCIAL, INC., A CALIFORNIA CORPORATION

(the "Lender")y which is secured by the Security Instrument on real property located at:

950 SEVEN HILLS DRIVE, UNIT 1411, HENDERSON, NV 89052
{Property Address]

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the Note or Security
Instrument, Borrower and Lender further covenant and agree as follows:

[ have the right to make payments of Principal at any time before they are due. A prepayment of all of
the unpaid principal is known as a2 "Full Prepayment.” A prepayment of only part of the unpaid principal
is known as a "Partial Prepayment.”

Except as provided below, I may make a Full or Partial Prepayment at any time. If I make a Partial
Prepayment equal to one or more of my monthly payments, my due date may be advanced no more than
one month. If ] make any other Partial Prepayment, I must still make each later payment as it becomes due
and in the same amount. I may make a Full Prepayment at any time. However, if within the first

TWENTY FOUR (24 ) months after the execution of the Deed of Trust, I make any prepayment(s)
within any 12-month period the total amount of whickh exceeds TWENTY percent
{ 20.00 %) of the original Principal amounc of this loan, 1 will pay a prepayment charge in an amount
equal 1o the payment of SiX { 6 ) months’ advance interest on the amount by which
the total of my prepayment(s) within that 12-month period exceeds TWENTY percent
( 20.00 %) of the original Principal amount of the loan,

lnitiala:é'z M
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this

Prepayment Rider.

/ /
/s -

__(Seal)

—(Seal)

HAWLEY MCINTOSH -Borrower

__{Seal)

-Borrower

_(Seal)

-Borrower

-Bosrower

__(Seal)
-Borrower

_—_(Seal)

{Seal)

-Borrower

(Seal)

Borrower

Page 20t 2

-Borrower
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INTEREST-ONLY ADDENDUM
TO ADJUSTABLE RATE RIDER

MIN: 100141500000139326
MERS Phone: 1-888-679-6377

LOAN NO.: 0508168244

PROPERTY ADDRESS: 950 SEVEN HILLS DRIVE, UNIT 1411, HENDERSON, NV 89052

THIS ADDENDUM is made this 8th  day of  SEPTEMBER, 2006 , and is incorporated into
and intended to form a part of the Adjustable Rate Rider (the "Rider") dated the same date as this
Addendum executed by the undersigned and payable to

THE MORTGAGE STORE FINANCIAL, INC., A CALIFORNIA CORPORATION

(the "Lender™).

THIS ADDENDUM supersedes Section 4(C) of the Rider. None of the other provisions of the Note are
changed by this Addendum.

4, INTEREST RATE AND MONTHLY PAYMENT CHANGES
© Calculation of Changes
Before each Change Date, the Note Holder will calculate my new interest rate by adding
FIVE AND 000/1000THS percentage point(s) ( 5.000 %) to the Current Index
for such Change Date. The Note Holder will then round the result of this addition to the nearest
one-tighth of one percentage point (0.125%). Subject to the limits stated in Section 4(D) below, this
rounded amount will be my new interest rate until the next Change Date.

During the Interest-Only Period, the Note Holder will then determine the amount of the
monthly payment that would be sufficient to repay accrued interest. This will be the amount of my
monthly payment until the earlier of the next Change Date or the end of the Interest-Only Period unless 1
make a voluntary prepayment of principal during such period. If T make a voluntary prepayment of
principal during the Interest-Only Period, my payment amount for subsequent payments will be reduced to
the amount necessary to pay interest at the then current interest rate on the lower principal balance. At the
end of the Interest-Only Period and on each Change Date thereafter, the Note Holder will determine the
amount of the monthly payment that would be sufficient to repay in full the unpaid principal that I am
expected to owe at the end of the Interest-Only Period or Change Date, as applicable, in equal monthly
payments over the remaining term of the Note. The result of this calculation will be the new amount of
my monthly payment. After the end of the Interest-Only Period, my payment will not be reduced due to
voluntary prepayments.

Initials: _b_‘/_'_w
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/)

A4
HAWLEY MCINTOSH

—(Seal) (Seal)
-Borrower -Borrower
—(Seal) __{Seal)
-Borrower -Borrower
_{Seal) __(Seal)
-Borrower -Borrower
__ (Seal) (Seal)
-Borrower -Borrower
Page 20f 2
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dots next to it on the left and it looks like a separate
category.

MR. ADAMS: Yeah, you're right. Sorry about that.
It's — this is — you're my —— you're my guinea pig, Your
Honor, for my —

THE COURT: No, okay.

MR. ADAMS: —- first PowerPoint. So —-—

THE COURT: All right.

MR. ADAMS: Yeah, it's —— it's all one sentence.
And I'll put it all up there. "So to the extent of the
assessments for common expenses based on the periodic budget.”
Now, every association has a periodic budget. It has been
arqgued in the past that, while we have to look scmewhere else,
we have to look to another Nevada revised statute for what ——
what the common expenses are based upon. But the -- the
language is very clear is that we're locking at the
assessments for common expenses based on the periocdic budget.

Now, in this particular case, Horizon at Seven Hills'

budget is specifically defined in the CC&Rs. "Budget shall
mean a written itemized estimate of the expenses to be
incurred by the association in performing its functions under
this declaration, prepared, approved and ratified pursuant to
provisions of this declaration.”

So we know that every —— every homeowners association

projects a budget, how much is it going to cost the
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association to —— to survive in the next year? Let's say it's
$120,000. Let's say there's 100 houses in the association.

So each house is going to get assessed $1,200 as their annual
assessment. And if, under the CC&Rs, they're payable in
installments, every house will have to pay $100 a month. So
we're looking to the assessments for common expenses based on
the periodic budget adopted by the association pursuant to NRS
116.3115, which is the enabling legislation for an association
to adopt a periodic budget.

So the statute goes on to say, "which would have
become due in the absence of acceleration during the nine
months immediately preceding institution of an action to
enforce the lien.” Took me a little while to understand what
that phrase, "Which would have become due in the absence of
acceleration” meant. But it's — it's rather simple after
looking at the CC&Rs. The CC&Rs for Horizon at Seven Hills
and I think every other association, basically says that the
first annual assessment for each unit shall be prorated on the
number of months remaining in the fiscal year.

So we have the annual assessment per home, and then
we have a CC&R provision saying, Okay, you can pay that,
homeowner, in monthly assessments. But if you accelerate at
all, the whole year's going to be due. But if you don't
accelerate it, then you pay it in monthly assessments. So

when it says "which would have become due in the absence of

KARR REPORTING, INC.
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acceleration during the nine months immediately preceding
institution of an action to enforce the lien," we're talking
about monthly installments, or quarterly installments,
depending on how the CC&Rs read.

So in this particular example for Horizon at Seven
Hills, it's a — it's a monthly installment, so it would be
nine months of whatever it is the monthly assessment would be.
So, and then "immediately preceding institution of an action
to enforce the lien,” this is one I think where, quite

honestly, the word action may be subject to a variety of

-interpretations.

We see it as meaning what Nevada Revised Stat ——
Procedures Rules -- 2 and 3 call it, which is there'll be one
form of action and that'll be a civil action where you file a
complaint with a court of law. Aand also in a —— in a — in
this actual —— this very statute in subparagraph 7, it really
tells you what an action is. It's a — it's a proceeding
wherein a judgment or a decree is rendered. And —— and that
really is only one type of action and only a judge can do that
in a court of law.

So I'1l keep this up for you if you want to keep
looking at it, but —

THE COURT: No, that's okay. Go ahead.
MR. ADAMS: Okay. So now we're talking about what

is senior to the first mortgage. We've got the external

KARR REPORTING, INC.
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repair costs and we've got assessments for common expenses
based on periodic budget, adopted by the association, which
would have become due in the absence of acceleration during
those nine months just preceding the institution of an action
to enforce a lien.

Unfortunately, the statute's even longer. There's a
Fannie and Freddie provision here, and — which is really not
before the Court, but I'll just give it to you real quick.
All of this is unless federal regulations adopted by Fannie
Mae or Freddie Mac require a shorter period of time for the
priority of the lien. And incidentally, they do require a
shorter period of time. Under the Fannie and Freddie selling
and servicing agreements that they enter into with the banks
and the loan servicers, there's a six-month cap on the
superpriority lien.

Now, it certainly can be interpreted that because
Fannie and Freddie only require a six-month cap, then the
superpriority lien is only six months. We're —— we're not —
actually not arguing that right now, and that's —- that's
something I'm — I'm — sort of would like to look into. But
—-— and the —- the primary reason, Your Honor, why this is an
interesting sort of part of the statute is because Fannie Mae
and Freddie Mac are government sponsored entities. They're
not regulatory bodies, they're not administrative agencies.

Now they're under the FHFA, which is a government agency,

KARR REPORTING, INC.
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because of the — they're under a conservatorship since 2008.

But Fannie Mae and Freddie Mac never pass
regulations. They pass internal underwriting guidelines.
They pass selling and servicing guidelines. They don't really
pass regulations. So I'm not sure if the —- the person that
wrote this language probably meant that, well, whatever Fannie
—— Fannie and Freddie have in their underwriting guidelines or
their internal policies is really what we're going to lock at,
rather than, you know, passing regulations.

Anyway, if the federal regulations adopted by Fannie
Mae and Freddie Mac require a shorter period of time —— period
of priority for the lien, let's see, fhe period during which
the lien is prior to all security interests described in
paragraph B, that was the firstbmortgage, must be determined
with a court in accordance to those federal regulations.
Except notwithstanding those regulations, the period of
priority of the lien must not be less than six months
immediately preceding institution of an action to enforce the
lien. So we got the Fannie and Freddie guidelines. It's six
months for them. Perhaps it's six months for everybody,
depending on how you interpret the statute.

So to do a quick recap, Nevada's traditional lien
priorities state, "First in time, first in right." The UCIOA
breaks from the traditional lien priority law. We know that

NRS 116.3116 give the HOA a general lien against the homeowner

KARR REPORTING, INC.
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for construction penalties, assessments, and fines starting
from the date they become due. That general lien also
includes fees for common elements, external repair costs, for
late payment of assessments, for construction penalties, fines
for CC&Rs violations, charges to record amendments, the CC&Rs
and statements of unpaid assessments.

The HOA's lien is junior pursuant to the second sub
—— the second subsection of NRS 116.3116. "The HCA's lien is
junior to liens recorded before the CC&Rs were recorded to the
first mortgage and to tax liens; except" —- and here is the
break with traditional lien priority law —— "portion of the
HOA's lien is superior to the first mortgage to the extent of
exterior repair charges and to the extent of assessments for
common expenses based on the periodic budget adopted by the
association pursuant to 116.3115, which would have become due
in the absence of acceleration during the nine months
immediately preceding institution of an action to enforce the
lien.™

So the calculation, how do you calculate a
superpriority lien according to the formula that's given to us
in NRS 116.31167 Well, first thing the Court would have to do
is determine the date that an action to enforce the lien
occurred. Because that's the triggering date that the Court
will look back in time, the nine-month —-- nine-month

look-back.
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So we need to know when an action to enforce the lien
occurred. Once we know that, the Court would take a look at
the association's periodic budget that it adopted pursuant to
NRS 116.3115 for that period of time immediately prior to the
action date. So we got the action date, we take a look at the
budget, it was passed just before the HOA instituted a civil
action to enforce the lien, and then the Court would then
determine what the assessments for common expenses based on
that periodic budget were absent accelerating the installments
for the period of nine months immediately prior to the action
date. So, it —— and then you add the exterior repair costs.

So the formula is this simple. This is a very long
statute for a very simple formula. Superpriority lien equals
nine months of assessments based on the periodic budget, plus
exterior repair costs. That's really what it says.

Now, we had mentioned earlier on that the Uniform
commissioners wanted it to be a fixed and limited amount so a
bank could escrow that amount. And so there'd be some sort of
equitable balance between given — giving the HOA, you know,
something. Maybe not everything, but something. And also
giving the banks and Fannie Mae and Freddie Mac and mortgage
pulling trusts and investors some sort of certainty when
lending money or buying mortgage backed securities as to what
their liability is going to be.

And I'll try to quickly go through the rest here.

KARR REPORTING, INC.
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There's -- there's a laundry list of supporting authority that
I just want to point out real quick. We had an arbitration,
ADR 10 — 10-87. And this was an arbitration, still currently
going on, on behalf of 18 investors versus about six or eight
law firms and collection agencies.

We did a Motion for Summary Judgment, this Motion for
Summary Judgment, before Arbitrator Percy Michelle, and he
declared —— or he actually gave us an interim award. And he
granted our motion. And he said in that award that NRS
116.3116(2), the Superpriority Lien Statute, provides a cap of
nine months of assessments for superpriority lien purposes.
Therefore, costs and fees related to the unpaid assessments
are subject to the nine month cap.

This arbitrator granted the claimant's Motion for
Summary Judgment on this issue, thus they are the prevailing
party on this issue. And the Motion for Summary Judgment, the
arbitrator stated, costs and fees related to unpaid
assessments may be included in an HOA's superpriority amount.
However, they may not be added on top of the superpriority
lien amount. In other words, they have not be added to the
superpriority amount to exceed the limit on the superpriority
lien amount, i.e., the limit of nine times the monthly
assessment amount.

So there's been a —— and the Colorado courts and the4

Connecticut courts all -- all basically state the same thing. .
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On the superpriority portion of the lien, you can have a whole
lot of things up there. But whatever you put up there cannot
exceed that statutory limit in other states of six months of
assessments. Here in Nevada, it's nine months of assessments.

The attorney general and the Financial Institutions
Division issued an advisory opinion and a declaratory order on
this specific issue. Commission George Burns, represented by
the attorney general, stated, "A collection agency is limited
to the total of nine months of assessments for common charges
on the amount it can collect pursuant to priority status
provided in NRS 116.3116(2). This nine-month cap includes
fees and charges and interest and costs, penalties, or fines,
which the association could apply toward a lien pursuant to
NRS 116.3116." BAgain, Commissioner Burns and the attorney
general said, Yes, you can have a lot of different things in
the superpriority portion, as long as the —— as long as that
superpriority lien does not exceed the nine-month cap. That's
nine times the monthly assessments.

Commissioner Burns went on to say, "The amount of the
lien, which has priority over the first mortgage, cannot
exceed what the association would have regularly charged for
common expenses for the unit in the nine months prior to
institution of an action to enforce the lien. Any balance
exceeding the nine-month limitation would be subordinate to

the first mortgage holder.”
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That's important, because as — as one law professor
commented, and the Colorado courts adopted, this is really a
split priority lien. We've got the superpriority portion,
which is capped at nine months of assessments, then we've got
the junior portion that gets totally extinguished by the first
mortgage holder's foreclosure. But that's not to say that the
homeowners association cannot proceed against that homeowner
civilly for that amount. So there is a remedy there.

Judge Elizabeth Gonzalez, in ruling on the exact same
motion that is — that's now before this court in another
case, she ruled that "Homeowners associations have a
superpriority lien, which has priority — priority over the
first security interest on a homeowner's unit." However, the
superpriority lien amount is not without limits. In NRS
116.3116, it's clear that the amount of the superpriority
lien, that is that amount of a homeowners association's lien,
which retains priority status over the first security
interest, is limited "to the extent," and that's the key
language —— key limiting language of the statute, "to the
extent of those assessments for common expenses based upon the
association's periodic budget that would have become due in
the nine months -— nine month period immediately preceding an
association’'s institution of an action to enforce its
statutory lien, and to the extent of those external repair

costs."
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And she went on to rule, the words, "To the extent of
contained in the superpriority lien statute mean no more than,
which clearly indicates a maximum figure or a cap on the
superpriority lien, which cannot be exceeded." And then she
went on to rule, just like every other state court, just like
Commissioner Burns, just like Arbitrator Percy Michelle, that
that superpriority lien can include a lot of different things,
as long as the cap does not get exceeded.

Our 80 in our 10-49, there was another arbitration ——

THE COURT: You realize that these are not
precedential ——

MR. ADAMS: Actually, none of this stuff is
precedential ——

THE COURT: Right. Okay.

MR. ADAMS: —- other than the Nevada Supreme Court

THE COURT: All right.
MR. ADAMS: -—- which has a —

THE COURT: All right. So —— so you can tell me, I

accept —

MR. ADAMS: Okay.

THE COURT: —— what you're telling me is that a lot
of people who have decided these things have -- have made —

MR. ADAMS: The same ruling.

THE COURT: Right. Okay.

KARR REPORTING, INC.
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MR. ADAMS: So I will whiz past that, then. There's

1 MR. ADAMS: Okay.
2 THE COURT: So.
3
4 |t the Colorado Court of Appeals. That is contained in —— in the
5 || briefing. But the Court of Appeals in Colorado in the first
6 || Atlantic case said the exact same thing. There's a limit, but
7 || you can include lots of stuff in the limit as long as the
8 limit's not exceeded. Connecticut Supreme Court ruled the
9 || same thing. And U.S. District Court in Massachusetts ruled
10 || the same thing.
11 Now, these are all states that adopted the -- the
12 }} UCIOA. They've amended it since then and tweaked it. But
13 || essentially it says the same thing, with the exception of
14 || Connecticut, who made a major amendment. Connecticut they —
15 the legislature allowed collection costs to be on top of the
16 superpriority lien, to —— to add it. That's what was tried
17 || here in 2009, but it was defeated.
18 The general council for the FHFA for -— for Fannie
19 || and Freddie wrote a letter to Governor Sandoval's attorney
20 || saying that, "I would note Fannie Mae and Freddie Mac have
21 || provided for reimbursement of six months of regular common
22 || expenses. They do not reimburse for collection costs or
23 || attorneys' fees."
24 THE COURT: Let me just ask a question --
25 MR. ADAMS: Go ahead.
KARR REPORTING, INC.
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THE COURT: -— about the institution of an action.

MR. ADAMS: Yes.

THE COURT: Could it not be that once a foreclosure
is instituted, that that would constitute the action?

MR. ADAMS: Yes.

THE COURT: Okay.

MR. ADAMS: Yeah. No, that -— it can be.

THE COURT: I know it's a nonjudicial foreclosure,
but, I mean, could it not be because I — I was understanding
you to say that they'd still have to come in and -

MR. ADAMS: Well —

THE COURT: -- file an action, even if ——
MR. ADAMS: -- yeah, the —
THE COURT: -- a foreclosure has been started.

MR. ADAMS: The word action, because it —— it
doesn't say civil action, it says action ——

THE COURT: Right.

MR. ADAMS: -- and that's really the part of the
statute that I think is the only part that needs
interpretation.

THE COURT: Well, if they come in —

MR. ADAMS: I think the other part is clear.

THE COURT: -— and have to file an action after a
nonjudicial foreclosure has been started, that's going to

really make everything somewhat confused, right? Because then

KARR REPORTING, INC.
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you have a lis pendens recorded and the foreclosure ——
foreclosure will be —

MR. ADAMS: Well, there — there's no one action
rule when it comes to a homeowners association lien. So
they're free to actually file the action, try to collect their
money from the person that actually owes it —-

THE COURT: Okay.

MR. ADAMS: -—- before getting their right to go
after the person or institution that wasn't responsible for
it. And if there's a rationale lie action means civil action,
is because I think there's an obligation of a homeowners
association to proceed against the wrongdoer first before
proceeding against the person that didn't do anything wrong.
But that, you know, Judge, I want to be honest and — and
that's —— that is a word that needs interpretation by the
Court.

The rest of the statute I think is clear. That word,
we interpret it as civil action. The Massachusetts U.S.
District Court interpreted it as a civil action, the
institution in a court of law. This court or some other court
may decide no, that -- that means something different.

But at least what needs to occur is the word needs to
be defined. It just can't be anything. Is —— is an action to
— to enforce a lien the sending of a letter? Is it the

filing of a notice of default pursuant to NRS 116.31162 I
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mean, what is it? So if it's not a civil action, it's got to
be something. So to the extent the Court would like to opine
on that, we'd love to see an order and at least we'd have
something.

THE COURT: All right.

MR. ADAMS: I'd mentioned Connecticut laws. Their
law changed. They had the same exact law, but they added that
little section down there that the superpriority lien is going
to be also composed of attorneys fees and collection costs.
Plus the six months. We here tried to pass that, but it
failed. Down at the bottom there you'll see the legislative
language that was proposed, which —- which did not pass. What
did pass is they bumped it up to nine months and they included
external repair costs.

2011, by the way, was an interesting legislative
session, because the collection industry tried to do the same
thing, once again, to add those attorneys fees and collection
costs on top of the nine month lien. That also failed.

Your Honor, I think I'll cut it off there, because I
think my opposing counsel is going to go into the Elkhorn case
and JP Morgan case, and I can address those later.

THE COURT: All right.

MR. ADAMS: Thank you.

THE COURT: Very well. Thank you. Counsel?

MR. HINCKLEY: Your Honor, based on Mr. Adams'

KARR REPORTING, INC.
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detailed history of the statute, I'll just stick to maybe our
differences of opinion as to the statute and the case law may
not be so one-sided with every decision limiting the
superpriority lien.

Start with NRS 116.3116, subsection 1, "Any
penalties, fees, charges, late charges, fines, and interest
are enforceable as assessments.”" He quoted that. Let's skip
to the superpriority lien exception, which Mr. Adams also
quoted. "The lien is also prior to all security interest
described in paragraph B to the extent of any charges incurred
by the association," yadda, yadda, "and to the extent of the
assessments for common expenses based on the periodic budget
adopted by the association pursuant to NRS 116.3115." NRS
116.3115 basically says the homeowners association can adopt a
budget based on the assessments. 116.3116 says late fees,
collection costs, those are enforceable as assessments. So
based on the association's ability to adopt a budget pursuant
to the assessments, that includes the late fees and collection
costs and interest.

THE COURT: What about Mr. Adams' argument that even
if they are included, they can't exceed what nine months of
the assessments would be. The regular assessments.

MR. HINCKLEY: I think that falls under the Allstate
Insurance Company case I cited in the brief. It basically

says, "When a statute contains words that have a plain and
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certain meaning, no part of the statute should be rendered
superfluous or meaningless in manner that would produce an
absurd result." It's plaintiff's position that would produce
this absurd result. The legislators specifically gave
homeowners associations a superpriority lien and a right to
collect those liens, interest. If they're not allowed to
include these attorneys fees and collection costs, that part
of the statute is rendered superfluocus.

Under Mr. Adams hypo --

THE COURT: But they're still being given a super
priority, at least up to the nine months. I mean, not |
everybody gets that.

MR. HINCKLEY: Here's where the absurd part comes
in. Under Mr. Adams' hypothetical, we'll be generous and say
that homeowners association monthly assessment is $100 a
month. Times that by his calculation, the homeowners
association is entitled to a superpriority lien of $900. Yet
they havé‘the -—- the homeowners association has the right to
go collect attorneys fees, collections costs, and interest.
But they have to incur those costs. The homeowners
association has ——

THE COURT: But he still can proceed agaiﬁst the
owner, right, on their contractual claim.

MR. HINCKLEY: As a practical matter, that would go

nowhere.
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THE COURT: What about the argqument —

MR. HINCKLEY: There's a reason they're foreclosed
on.

THE COURT: What about the argument that lenders
have to have some predictability in -- in the system or
they're not going to make loans? There has to be some —
something so that they're not caught off guard with some
assessment, if it just comes out of the ——

MR. HINCKLEY: Sure. The lenders are on notice of
the lien. The homeowners association has to file the lien.
When they go in to decide whether or not they're going to lend
on this specific property, they're going to look at the —— the
recorder's office and see; there's been a lien recorded by the
association, we should find out how much that is and what
they're interested in getting. There's their predictability.
They're not notice of the lien, just as the investors are.

Mr. Adams' argument that the investors are these innocent
parties isn't necessarily the case. The investors are on
notice of the association's lien.

THE COURT: The lien may — may come up after — the
amount of the lien may come up after the loan's already been
made, right? I mean, they've made the loan for $100,000 or
whatever and they -- they think that it's only going to be ——
that their superpriority exposure's only going to be the nine

months for the -- the regular assessments that are made, and
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then they find out, oh, by the way, there's another —-- here's
another $5,000 for attorneys fees and costs and things. I
don't know.

MR. HINCKLEY: Like I said, it'd be based on the
lender's interpretation of NRS 116, which is exactly why we're
here today. So if they risk the interpretation of the statute
and the —— it's not interpreted as they see it, I gquess that's
~~ that's their decision to make.

Investors aren't the innocent parties here. The
innocent parties are the other homeowners who timely pay their
assessments. Because their assessments are going to increase
when the previous homeowner doesn't make the assessments and
gets foreclosed on. Then the investor comes in.

I guess the —— the best part of argument is the case
law interpreting. This very same statute. And I know we've
gone through a lot of non-precedential case law with the
Wingbrook [phonetic] order, which was based on an abatement
lien and didn't even address collection costs. The Financial
Institute Division and Commissioner Burns, who Judge Johnson
ruled had no jurisdiction to interpret the statute. Didn't —
didn't get to the merits of the —— the order or decision. No
jurisdiction.

I don't believe Mr. Adams addressed the Commission
for Common Interest Communities in Condominiums opinion. As

the Financial Institute Division is not the agency given the
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authority to interpret NRS 116, the Commission on Common —
for Common Interest Communities and Condominium Hotels is the
agency given authority to interpret NRS 116. They expressly
reject this finite amount argument that Mr. Adams put forth.
The argument has been advanced that limiting the superpriority
to a finite amount is necessary in order to preserve this
compromise and the willingness of lenders to continue to lend
in common interest communities. The same question that Your
Honor raised.

Accordingly, both a plain reading of the applicable
provisions of NRS 116.3116 and the policy determinations of
commentators, the State of Connecticut and lenders themselves,
support the conclusion that associations should be able to
include specified costs of collecting as part of the
association's superpriority lien. So they expressly reject
the idea of a finite amount. Taking into account these
lenders' concerns over the predictability and the need, maybe,
to even put in an escrow account,

The Connecticut case that they're referring was the
Hudson House case. In Hudson House, they also reject the
finite amount argument. Connecticut Supreme Court ruled that
attorneys fees and costs must be included in the superpriority
lien. And here's what the Connecticut Supreme Court stated:
"Since the amount of monthly assessments are in most instances

small, and since the statute limits the priority status to
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1 || only a six-month period, and since in most instances it is

2 il going to be the only priority debt that in fact is

w

collectible, it seems highly unlikely that the legislature
would have authorized such foreclosure proceedings with out
including the costs of collection in the sum entitled to a
priority. To conclude that the legislature intended otherwise
would have that body fashioning a bow without string or

arrows."

o 0 3 O U e

Here's the absurd result that plaintiff's position
10 sets forth. They give the association right to -- to incur
11. these collection costs and attorneys fees, it's a bow without
12 || an arrow. Because they could never do it under plaintiff's
’ 13 || reading. It wouldn't be cost effective.
14 ' With regards to the other district court cases, I'll
15 || briefly go through them. As you know they may be non
16 || precedential, but it may be probably just for this Court to
17 || hear. The first decision at the district court level in the
18 || state of Nevada dealing with this decision was the Corbel
19 [phonetic] decision, in which Judge Jackie Glass specifically
20 included attorneys fees, interest, and reasonable cost of
21 || collection. Plaintiff's argument against the Corbel decision
22 is Judge Glass wasn't informed at the time. She made a wrong
23 decision. The law hasn't changed with regards to that portion
24 || of NRS 116, since Judge Glass made that decision.

‘ 25 With regards to the Elkhorn and JP Morgan cases,
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which have been cited in the briefs, plaintiff tries to make a
distinction as to the judicial foreclosure route versus the
nonjudicial foreclosure route. The orders in those two cases
don't limit the inclusion of attorneys fees and collection
costs to judicial foreclosures. Thereby expanding it to
nonjudicial foreclosure cases, as well. They don't base Mr.
Adams' reference NRS 116.3116, subparagraph 7, which talks
about if judgment or decree must include attorneys fees.
Those orders don't reference that portion of the statute.

If those judges wanted to limit that reading of the
statute or that award to that section of the statute, they.
would have included it and said pursuant to NRS 116.3116,
subparagraph 7. They would have specifically included that.
They didn't. Therefore we can infer replies —— or applies to
both judicial and nonjudicial foreclosure.

With regards to the legislative failures, we know
that's irrelevant. As they referenced, the collection
agency's attempting to change NRS 116, investors tried to
change 116, as well, and limit to a finite amount of nine
months. That failed, as well.

As stated before, public policy; it's not the
investors who are the innocent parties because they're on
notice of the lien. It's the other homeowners. So to say
that the investors are, you know, this innocent party, is not

correct.
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With regards to the filing of an action, Your Honor's
concern is exactly right. The legislature gave these
homeowners associations right to foreclose on these liens
without filing a complaint, without filing a civil action.

All the homeowners association needs to do to foreclose on
theif lien is mail the unit's owner a notice of delinquent
assessment, record a notice of default and election to sell.
And if the unit owner doesn't care, they enforce their lien.
Under plaintiff's position, the homeowners association isn't
given a superpriority lien, or even a priority lien. They're
given a lien like any other, and they'd have to file a
complaint to get it enforced, otherwise, they're extinguished.

Lastly, NRS.3116 doesn't say the association's
institution of an action. It says, "The institution of an
action." Allowing other parties to come in and make these —-—
to start these actions, commence these proceedings with the
HOA's superpriority lien still attaching to that property.

I think my last argument is Mr. Adams presents a
simple formula of nine times monthly assessments. If it was
that simple, the legislature would have put that exact formula
in the statute. It's not — it can't be calculated like that
due to the inclusion of attorneys fees, collections costs, in
addition to the abatement lien, which Mr. Adams referred to as
the external repair costs.

THE COURT: All right. Thank you.
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MR. ADAMS: Thank you. Your Honor, there's —
there's no dispute that -— that collections costs and
attorneys fees can be included in the superpriority lien. So
can fines, fees, penalties, and lots of other stuff. But the
lien is capped at — at a figure equaling nine months of
assessments.

So the one thing, I think it's important for us to
note where we are economically now and where we were
economically in 1991 when NRS 116 was —-- was adopted. Back in
the heyday there'd be lots of equity in homes. Real estate
prices were going up and up in the '90s. So when a homeowners
association had to foreclose its lien, who'd probably get --
well, first of all, a bank would never let that happen,
because there'd be so much equity in the property. The —
there —— back when it was originally passed, there really
wasn't a possibility that the homeowners association wouldn't
get everything that it wanted, simply because there was so
much equity in the —— in the properties back in those days.
We had a crash, and now the homeowners associations are
complaining that they can only get nine months of assessments
plus external repair costs. And maybe it's a good complaint.
I mean, maybe they have a valid complaint.

But it's up to the Nevada legislature to make that
determination and to change the law to allow all of these

collection costs to be included on top of the superpriority
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lien. Because as we've seen before the superpriority lien,
there's a specific formula, we know we have to look to the
periodic budget, we know we have a nine-month look-back on the
installments, and we know we include exterior repair costs.
It's specifically laid out. The policy reasons of whether
that's a good policy or not really aren't for the Court to
decide. The Court is just to —— to apply the law as written,
and to interpret those vague or ambiguous parts of it.

Now, there was reference made to a couple of district
court cases here. The Elkhorn case was one of them. And that
is one where Judge Vega had a specific declaratory relief
claim in front of her and specifically, taken right from the
—— the order is, "If the association"™ —- this is one of the
questions she had to answer. "If the association has the
right to bring a judicial foreclosure action to satisfy it's
superpriority lien in Nevada, are the non attorneys fees and
costs of collection accrued by the association to bring the
judicial foreclosure action considered a component of the
superpriority lien?"

So in this case, Judge Vega was specifically dealing
with a judicial foreclosure. And as we'll see, there's a
specific statute that says if the homeowners association gets
a judgment or there's a decree from a court, then yes,
attorneys fees and costs are included in the superpriority

lien. Judge Vega answered that question and she said yes, you
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get attorneys fees and collection costs. If you file the
judicial action, you get a judgment. That's not any of these
cases before the Court. Every single case I'm dealing with
now are nonjudicial foreclosures where there's no judgment.

And the statute that says and homeowners association
gets attorneys fees is —— is in NRS 116.3116, subparagraph 7,
and it says, "A judgment or decree in any action brought under
this section must include costs and reasonable attorneys fees
for the prevailing party. So that's why Judge Vega ruled that
in a judicial foreclosure where you get a judgment, you get
attorneys fees and costs.

The same thing with Judge Williams in the JP Morgan
case that was alluded to. Judge Williams even cited, when he
awarded attorneys fees and costs on top of the superpriority
lien, he even cited, "Pursuant to NRS 116.3116, subparagraph
7." So I don't think there's any disagreement that if a
homeowners association gets a judgment, they get attorneys
fees and costs. That's not this case. And this, actually,
specific to this case, the Horizon at Seven Hills case, there
was never a judgment. There was never a lawsuit. It was just
a nonjudicial proceedings.

The CICC advisory opinion, Commissioner Michael
Buckley is the one that drafted and published the opinion for
the CICC. Commissioner Buckley is also a lawyer, a partner at

the law firm of Jones Vargas. Just coincidentally, Jones
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Vargas was hired one week prior to his opinion coming out.
Hired by RMI Management, Red Rock Collections, one of the
largest homeowners association collections agencies in the
state of Nevada. So I'm just saying it was kind of
coincidental that one week prior to this opinion coming out,
Jones Vargas was hired —- they were hired to actually lobby to
change the law.

And Commissioner Buckley was very frank about that
when we discussed that on the record at one of the commission
hearings, is that, yes, indeed, their firm was hired. I
personal thought that was conflict of interest for
Commissioner Buckley to be publishing this advisory opinion,
but he didn't think it was. So him being the — the
commissioner, he won that argument.

But more importantly, the CICC's advisory opinion
doesn't address the issue that's before the Court. It asks a
specific question. That advisory opinion asked may the
association also recover as part of the superpriority lien the
costs and fees incurred by an association in collecting such
assessments. It didn't answer the gquestion, is there a cap?
Everybody agrees that the superpriority lien can be composed
of lots 6f different things, including collection costs. But
the commission never addressed the question —— never answered
the question, it was never posed to them, whether there is a

statutory nine-month cap.
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THE COURT: That one you were showing a moment ago
involving Judge Williams —-

MR. ADAMS: Yes.

THE COURT: —— forty-some thousand dollars in fees?

MR. ADAMS: That was attorneys fees, yeah.

THE COURT: Right. Did he determine that that was
recoverable in excess of the cap, or was that -- recover that
amount up to the cap? That's what I'm trying to make sure
I —

MR. ADEMS: He —— well, he — I think he —— he
determined that pursuant to the subparagraph 7, that the
prevailing party was entitled to those fees and costs. I
think that's —-

THE COURT: That would all be part of the
superpriority lane in excess of the cap that you're arquing,
or — or not?

MR. ADAMS: You know the answer to that —— I -~ I'm
not sure that that's what he ruled.

THE COURT: Okay.

MR. ADAMS: I mean, I — I'd —— quite frankly, I'd
have to take a look at his decision again.

THE COURT: What I understand you to be saying is
that all these other things, apart fro the regular assessments
that are made periodically or whatever ——

MR, ADAMS: Yeah.
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THE COURT: -- can be included in the superpriority
lien as long as collectively all items don't exceed what would
be the nine months for the regular assessments.

MR. ADAMS: Plus exterior repair costs.

THE COURT: Right.

MR. ADAMS: And that's — that's what the word to
the extent is meant for.

THE COURT: Okay. That -- that's what you —

MR. ADAMS: And the reason why I —— I have that
opinion and the Colorado courts and the Connecticut court and
the Massachusetts court all agree with that, is because the —-
the UCIOA says that, well, all of these other things are
enforceable as assessments are enforceable. Assessments are
enforceable against the original homeowner by filing a lien,
so all of this stuff is included in the general basic lien pot
against the homeowners association. But when you have the ——
the incident of a mortgage foreclosure, then that all gets
wiped out pursuant to traditional lien priority law, except
for the little bit that gets prioritized, and that's what's in
the formula, basically, in the superpriority lien formula.

THE COURT: Ail right.

MR. ADAMS: By the way, the CICC did cite favorably
the Colorado case law, stating that there is a maximum limit
on the lien. It -—— it stated that they —-- they found very

helpful in their analysis the Colorado case law, and then they
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actually cited the case law that basically states that the --
to the extent of the assessments which would have been due
during the six months immediately preceding an action to
enforce the lien merely limits the maximum amcunt of all fees
and charges that are contained in the superpriority lien. So
I think — I think they acknowledged, and they said -- they
said it favorably to the Colorado case law.

But the question really wasn't before them. And I —

incidentally, Michael Buckley shot me an e-mail and said, you

know, here's -- here's my advisory opinion and —-— and do you
have any comments on it? And I said, well, you don't —— you
don't address the problem as —— of whether there's a cap or

not. But he just went ahead and published his original
version, anyway. So I —— I don't think — and I don't know
what he would say, but I think clearly the question asked in
the advisory opinion is not the question we're asking the
Court to resolve.

And in conclusion, we've got the plain language of
the superpriority lien, nine months assessments plus exterior
repair costs. And then we've got the plethora of cases and
advisory opinions and so forth that — that promote that. I
want to just quickly address the Hudson House case. The
Connecticut Hudson House case was, 1 believe it was 1991 or
1992 when that case came out. Connecticut actually changed

its law right after that case. But that was another judicial
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foreclosure case. The only reason why Connecticut in that
case included attorneys fees and collection costs was because
they have the same prevailing party language. There was a
lawsuit, there was a judicial foreclosure, and the court
awarded attorneys fees, and that was proper pursuant to that
-— their version of the super — or of the prevailing party
attorneys fees cost.

Unless — I think -- I think we've -- I think the
Court probably knows more than its ever wanted to know about
this issue. So —

THE COURT: No, that —— no, that's fine. 1It's —

MR. ADAMS: If the Court has any questions —-—

THE COURT: -- very interesting.

MR. ADAMS: — I'd be happy to —

THE COURT: All right. I will take it under

advisement, though. I want to review it further before I

rule.

MR. ADAMS: Sure.

THE COURT: It's got some —— the language and
everything and —— and are you going to make your PowerPoint

part of the record here?

MR. ADAMS: I can, Your Honor. I do have some
copies.

THE COURT: I — I think that for purposes of the

record, the PowerPoint should be made part of it, so —
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. ADAMS: Thank you, Your Honor.

COURT: -- that any reviewing court can —
ADAMS: Okay. I agree. May I approach?
COURT: —- the reviewing court, I should say,
it was that was presented to me. All right?
ADAMS: Thank you, Your Honor.

HINCKLEY: Thank you, Your Honor.

PREMSRIRUT: Thank you, Your Honor.

COURT: All right, thank you. Have a nice

holiday season.

(Court recessed at 12:08 p.m.)
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I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
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MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL SECURITY CR

TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.
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A-11-647850-B

‘ DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES December 12, 2011

A-11-647850-B Tkon Holdings LLC, Plaintiff(s)
Vs.
Horizon at Seven Hills Homeowners Association, Defendant(s)

December 12, 2011 9:00 AM All Pending Motions

HEARD BY: Denton, Mark R. COURTROOM: R]JC Courtroom 12A
COURT CLERK: Linda Denman

RECORDER: Cynthia Georgilas

PARTIES James Adams, Fsq., and Puonyarat Premsrirut, Esq., for Plaintiff
PRESENT: Eric Hinckley, Esq., for Defendant

. JOURNAL ENTRIES

MOTION FOR PARTIAL SUMMARY JUDGMENT ON ISSUE OF DECLARATORY RELIEF...
DEFENDANT HORIZONS AT SEVEN HILLS HOMEOWNERS' ASSOCIATION'S OPPOSITION
TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT and COUNTERMOTION
FOR SUMMARY JUDGMENT :

Mr. Adams accompanied his arguments with a power point presentation that was lodged with the
Court and identified as Court Exhibit 1. Mr. Adams explained the evolvement of the Super Priority
Lien (SPL) given to HOAs over first mortgage holders in Nevada and other states. He stressed that
NRS 116.3116 caps the amount of such liens to nine (9) months of assessments and any charges
incurred on external improvements. He added that the HOA can civilly sue the former homeowner
for any additional fees owed but the amount over the stated term should not be enforced against a
subsequent purchaser.

Mr. Hinckley argued that including costs and attorney fees within this same capped limit seriously
harms HOA's in their ability to keep to their annual budgets and recommended improvements. The
purpose of the SPL was to enable the HOA to get the monies owed to them without having to file a
Complaint and become embroiled in an expensive court proceeding. He concluded that had the
Legislature intended to limit the total amount of a SPL to nine months of assessment, they would
have explicitly stated their intentions in the revised statute.

‘Following argument, COURT ORDERED matter TAKEN UNDER ADVISEMENT.
PRINT DATE: 12/12/2011 Page1 of 2 Minutes Date: December 12, 2011
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A-11-647850-B

. DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES December 16, 2011

A-11-647850-B Ikon Holdings LLC, Plaintiff(s)
VS.
Horizon at Seven Hills Homeowners Association, Defendant(s)

December 16, 2011 11:20 AM Decision Re: Plaintiff’'s Motion for Partial
Summary Judgment & Defendant’s
Countermotion
HEARD BY: Denton, Mark R. COURTROOM: RJC Courtroom 12A

COURT CLERK: Sharry Frascarelli
RECORDER:

I REPORTER:
PARTIES
PRESENT:

JOURNAL ENTRIES

_HAVING further reviewed the matter relative to Plaintiff's Motion for Partial Summary Judgment
heard and taken under advisement on December 12, 2011, the Court is persuaded that Plaintiff's
position is correct relative to the components of the superpriority lien (exterior repair costs and 9
months of regular assessments) and the cap relative to the regular assessments, but it is not
persuaded relative to Plaintiff's position concerning the need for a civil action to trigger the
entitlement to the superpriority. Therefore, the Motion is GRANTED IN PART to the extent
indicated, and Defendant's Countermotion is GRANTED IN PART relative to the civil-action issue.
Counsel for Plaintiff is directed to submit a proposed order after passing the same by Defendant's
counsel. Instead of seeking to litigate any disapproval through correspondence directed to the Court
or to counsel with copies to the Court, any such disapproval should be the subject of motion practice

following entry of order.
IT IS SO ORDERED.

CLERK'S NOTE: A copy of this minute order was provided to: James R. Adams, Esq. (Adams Law
Group); Puonyarat Premsrirut, Fsq. and Eric Hinckley, Esq. (Alverson, Taylor, Mortensen & Sanders

PRINT DATE: 12/16/2011 Page 1 of 2 Minutes Date: December 16, 2011
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DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES January 09, 2012

A-11-647850-B Ikon Holdings LLC, Plaintiff(s)
VS.
Horizon at Seven Hills Homeowners Association, Defendant(s)

January 09, 2012 2:45 PM Mandatory Rule 16
Conference

HEARD BY: Denton, Mark R. COURTROOM: CHAMBERS
COURT CLERK: Linda Denman

PARTIES Puonyarat Premsrirut, Fsq., for Plaintiff
PRESENT: Eric Hinckley, Esq., for Defendant

‘ JOURNAL ENTRIES

MANDATORY RULE 16 CONFERENCE

IN CHAMBERS: Counsel advised this is a superpriority lien claim. Competing proposed Orders as
to the Court's ruling of Plaintiff's Motion for Summary Judgment were provided for the Court's
consideration with the parties in dispute as to the whether the language should be specific or general.

Court urged the parties to conduct the 16.1 Conference within the next few weeks and ORDERED
that the Case Conference Report (CCR) be filed by February 10,2012, with a follow-up Status Check
to ensure same to which the parties do not need to attend if the CCR has been filed. A copy of the
CCR must be provided to Discovery Commissioner Bulla for preparation of the scheduling order and
then this Department will process the trial order. All Discovery will be heard by the Department.

Court stated that if and when there is a consensus that the matter was ripe for a settlement
conference, counsel should contact the Department's JEA as to scheduling; however, if there is no
consensus, either party can file a motion for same.

There were no issues of confidential documents or other business to discuss.

‘/ 16/2012 AT 9:00AM STATUS CHECK: CASE CONFERENCE REPORT

PRINTDATE: 01/11/2012 Page 1 of 2 Minutes Date: January 09, 2012

0835



(Page 2 of 2)

A-11-647850-B

PRINT DATE: 01/11/2012 Page 2 of 2 Minutes Date: January (9, 2012

0836




BN

N B = e V)|

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
01/16/2012 02:29:43 PM

MSJD m t‘

ADAMS LAW GROUP, LTD. CLERK OF THE COURT
JAMES R. ADAMS, ESQ.

Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.

Nevada Bar No. 9178

8010 W. Sahara Ave. Suite 260

Las Vegas, Nevada 89117

(702) 838-7200

(702) 838-3636 Fax

1ames@adamslawnevada.com

asslvi@adamslawnevada.com

Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax
ppremsrirut@brownlawlv.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
1 A-11-64 -
TKON HOLDINGS, LLC, a Nevada limited lisbility | <o o 13 1-647850-C
company, cpt: No.
Plaintiff, Date of Hearing
V8. Time of Hearing

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

MOTION FOR SUMMARY JUDGMENT

COMES NOW the Plaintiff, IKON HOLDINGS, LLC, a Nevada limited liability company,
by and through its counsel, James R. Adams, Esq., of Adams Law Group, Ltd., and Puoy K.
Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., and file this Motion for Summary Judgment. This
Motion is made based upon the following Points and Authorities and all other pleadings and papers

on file herein.
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Dated this 14" day of January, 2012.

ADAMS LAW GROUP, LTD.

/s/ James R. Adams
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117
Tel: 702-838-7200
Fax: 702-838-3600

PUOY K. PREMSRIRUT, ESQ., INC.

Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor
Las Vegas, NV 89101

(702) 384-5563
(702)-385-1752 Fax
ppremsriruti@brownlawlv.com
Attorneys for Plaintiff

NOTICE OF MOTION

YOU AND EACH OF YOU will please take notice that Plaintiff’'s MOTION FOR
SUMMARY JUDGMENT will be heard in the above entitled court on the 2 X day of

Februar ¥ 2012, at hour of 9 : 0 0 or as soon thereafter as counsel can be heard.

Dated this 14" day of January, 2012.

ADAMS LAW GROUP, LTD.

/s/ James R. Adams
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874
8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117
Tel: 702-838-7200
Fax: 702-838-3600
james@adamslawnevada.com

PUOY K. PREMSRIRUT, INC.
Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor
Las Vegas, NV 89101

(702) 384-5563
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(702)-385-1752 Fax
ppremsrirut@brownlawlv.com
Attorneys for Plaintiff

MEMORANDUM OF POINTS AND AUTHORITIES

1

STATEMENT OF UNDISPUTED FACTS

The following is the relevant and undisputed time-line of events:

7/6/2005

. 9/15/2005

. 6/3/2009

. 8/4/2009

. 6/28/2010

. 7/14/2010

. 9/30/2010

. 10/18/2010

. 11/18/2010

Defendant, a Nevada homeowners’ association, recorded in the Clark
County, Nevada, Recorder’s Office, the Declaration of Covenants
Conditions & Restrictions and Reservations of Easements for Horizon
at Seven Hills Homeowners Association (Ex. 1, “CC&RS”).

Hawley MclIntosh purchased a home located within the Defendant
association at 950 Seven Hills Drive, Suite 1411, Henderson Nevada
89052, APN 177-35-610-137 (Ex. 2, the “McIntosh Deed”) (the
“Unit”). Mr. McIntosh obtained a first mortgage secured against the
Unit (Ex. 3, “First Deed of Trust”).

Mr. McIntosh became delinquent in his first mortgage payments and his
first mortgage lender filed a Notice of Default (Ex. 4, “First Mortgage
Default”)

Defendant filed a Notice of Default against Mr. McIntosh for Mr.
McIntosh’s non-payment of Association assessments and other costs of
$4,289.50 (Ex. 5, “HOA Default”).

Mr. Mclntosh’s first mortgage lender foreclosed on Mr. Mclntosh’s
Unit and, at the foreclosure auction, Scott M. Ludwig purchased the
Unit (Ex. 6, “Trustee’s Deed”) (“6/28/10 Foreclosure Auction”).

Scott M. Ludwig transferred the Unit by quit claim deed to Plaintiff
(Ex. 7, “Ikon Deed”).

Defendant filed a lien against the Unit and included past due
assessments and costs which were incurred by the former owner, Mr.
MclIntosh, and which were extinguished by the foreclosure auction
pursuant to NRS 116.3116(2) and Section 7.9 of Defendant’s CC&RS
(Ex. 8 “Notice of Delinquent Assessment Lien”).

Defendant sent Plaintiff a letter stating, “Per your request, the current
balance for the above property is $6,287.94.” (Ex. 9, the “10/18/10
Collection Letter”). The 10/18/10 Collection Letter included amounts
owed to the Defendant by Mr. MclIntosh, the original owner, which had
been extinguished as against Plaintiff by the foreclosure auction.

Defendant filed a Notice of Default against the Unit and included past
due assessments and costs which were incurred by the former owner,
Mr. Mclntosh, and which were extinguished by the foreclosure auction
(Ex. 10, “Association Notice of Default”).
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There is no dispute that the Unit, being located within Defendant homeowners’ association, is subject
to NRS 116 (Common Interest Ownership Uniform Act) and Defendant’s CC&RS.
I
ARGUMENT AT LAW

A. THE SUMMARY JUDGMENT STANDARD - THIS COURT MAY DECIDE QUESTIONS OF LAW
WHERE THERE IS NO FACTUAL DISPUTE

Summary Judgment is appropriate where the pleadings and affidavits on file show that there
exists no genuine issue as to any material fact and that the moving party is entitled to judgment as a

matter of law. Montgomery v. Ponderosa Construction, Inc., 101 Nev. 416, 418, 705 P.2d 652, 655

(1985). See also, Burnett v. CBA Security Services, 107 Nev. 787, 788, 820 P.2d 750, 751 (1991).

The non-moving party “bears the burden to ‘do more than simply show that there is some metaphysical

doubt’ as to the operative facts in order to avoid summary judgment being entered.” Wood v. Safeway,

Inc.,121 P.3d 1026, 1031 (Nev. 2005). To this end, the Nevada Supreme Court has recently overruled

the “slightest doubt” standard and has adopted the standard as set forth in Anderson v. Liberty Lobby;

Inc., 477 U.S. 242 (1986). See Wood v. Safeway, Inc.,121 P.3d 1026, 1031 (Nev. 2005). Therefore,

the non-moving party must set forth specific facts demonstrating the existence of a "genuine" issue for

trial or have summary judgment entered against him. Collins v. Union Federal Savings & Loan, 99

Nev. 284, 294, 662 P.2d 610, 618-619 (1983). The non-moving party’s documentation must be
admissible evidence and he or she “is not entitled to build a case on the gossamer threads of whimsy,

speculation and conjecture.” Id., 99 Nev. at 302, 662 P.2d at 621 (quoting Hahn v. Sergeant, 523 F.2d

461,467 (1st Cir. 1975)). When there is no genuine issue of material fact and the non-moving party
provides no admissible evidence to the contrary, summary judgment is “mandated.” Celotex Corp.
v. Catrett, 477 US 317, 322 (1986).

B. BY 11S DEMANDS, LIENS AND NOTICES OF DEFAULT, DEFENDANT VIOLATED SECTION 7.9
OF THE CC&RS AND NRS 116.3116(2).

1. Violation of CC&RS

Pursuant to Section 7.9 of the CC&RS, the foreclosure of the first mortgage lender of the Unit

extinguishes the Defendant’s lien against the Unit but for an amount equal to 6 months of assessments.
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Regarding priority of homeowner association assessment liens, Section 7.9 of the CC&RS state the
following:
A lien for assessments, including interest, costs, and attorneys’ fees,
as provided for herein, shall be prior to all other liens and
encumbrances on a Unit, except for... (b) a first Mortgage
Recorded before the delinquency of the assessment sought to be
enforced (except to the extent of Annual Assessments which would
have become due in the absence of acceleration during the six (6)
months immediately preceding institution of an action to enforce
the lien)... subject to foregoing provision of this Section 7.9, the sale
or transfer of any Unit pursuant to judicial or non-judicial
foreclosure of a First Mortgage shall extinguish the lien of such
assessment as to payments which became due prior to such sale or
transfer... the Person who obtains title and his or her successors
and assigns shall not be liable for the share of the Common
Expenses or assessments by the Association chargeable to such Unit
which became due prior to the acquisition of title to such Unit by
such Person (except to the extent of Annual Assessments which
would have become due in the absence of acceleration during the
six (6) months immediately preceding institution of an action to
enforce the lien). (Ex. 1, CC&RS)
Thus, pursuant to the CC&RS, two legal concepts are clear:
1. Defendant’s lien against a Unit includes assessments, interest, costs and
attorney’s fees; and
2. Defendant’s lien is subordinate to the first mortgage holder and is extinguished
by the foreclosure of the Unit but for an amount equal to 6 months of
assessments.
At the time of foreclosure, Defendant’s monthly assessments were $190.00 (See Ex. 9, the 10/18/10
Collection Letter, breakdown of fees). Thus, pursuant to the CC&RS, the maximum amount of
Defendant’s lien which could survive foreclosure was 6 times $190.00 (or $1,140.00) (see Section 7.9
of the CC&RS above).

However, the 10/18/2010 Collection Letter demanded $6,287.94 from Plaintiff. A portion of
that amount for was assessments and fees accrued for the period of time after the 6/28/10 Foreclosure
Auction and a portion of that amount was for assessments and fees accrued before the 6/28/10
Foreclosure Auction. Fortunately, the 10/18/10 Collection Letter was accompanied by a breakdown
of fees and costs. A review of the breakdown of the fees and costs on Ex. 9 reveals that Defendant was

demanding a total of $3,684.52 for amounts incurred by Mr. Mclntosh (the prior owner who was

-5-
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breakdown of fees was as follows:

1. $2,262.02 for amounts from “01/10-06/10"

2. $547.50 for amounts from “10/09 - 12/09"
3. $75.00 for amounts from “10/09 - 12/09"
4. $800.00 for association foreclosure costs incurred by Mr. Mclntosh.
Lok s Prica 1 S0
i 2 Anction
Mclintosh, Tkon Holdings LL.C Horizons @ Seven Hills
950 Seven Hills #1411 Account No; 10616551 /
TSH# N 47664 &
Assessments, Liate Fees, Interest,
Attorneys Fees & Collection Costs Amount Amognt’ Amount Amount Amount
Dates of Delinguency: 06/28/2010-10/10 Present fate Prios rate Prior rate Water Prior rate
07/10-Curreat { 01/19-06/106 10/09-12/09 {i10/09-12/09
Balance forward 0.00 0.00 0.00 0:00 0.00
No. of Months Subject to Interest 0 /] 0 0 0
Interest due on Balance Forward 0.00 0.00 0.00 0.00 0.00
Moathly Assessment Amount 190.00 150.00 172.50 25.00 0,00
No. of Months Delinquent 4 [ 3 3 4
No. of Moaths Subject to Interest 0 0 0 [+ [
Total Monthly Assessments due 769.00 1,149.00 517.50 75.00 0.00
Late Fee 10.00 10.00 10:00 0.00 0.00
No. of Months Late Fees Incurred 4 6 3 o o
Total Late Fees-due 40.00 60.00 30.00 0.00 0.00
Interest Rate 0.12 0.12 0.12 0.12 0.2
Interest due 5342 60.02 0.00 0.00 0.00
Special Assessment Due 0.00 0.00 0.00 0.60 0.00
Special Assessment Late Fee 0:00: .00 0.00 0.00 0.00
Special Assessment Months Late 0 0 0 0 0
Legal Fees 235.00 0.00 0.00 0.00 0.60
Capital Contribution 380.00 0.00 0.00 0.00 0.00
Mgmt Co. Intent to Lien 75.00 0.00 0.00 0.00 0.00
Transfer Fee 300.00 300.00 0.00 2.00 040
Management Co. Fee 21000 .00 0.00 .00 0.00
Detnand Letter 135.00 135.00 0.00 0.60 0.00
Lien Fees 375.00 325.00 0.00 0.00 0.00
Prepare Lien Release 30.00 30.00 0.00 0.00 0.00
Certified Mailing 32.00 80.00 0.00 0.00 0.00
Recording Costs 28.00 57.00 0.00 Q.00 .00
PreNOD Lir 0.00 75.00 0.00 .00 0.00
Payment Plan Fee 0.00 0.00 0.00 0.00 0.00
Breach letters (.00 0.00 0.00 0.00 0.00
Personal check returns 0.00 0.00 0.00 0.00 0.00
Statutory Filing Fee 0.00 0.00 0.00 0.60 0.00
Collection Costs on Vielations 0.00 0.00 $.00 0.00 0.00
Subtotals  $2.60342 82262021  [EBATIO ] 37500 | $0.00
_Credit Date :
(0,00}
{0.00)
(0.00)
(0.00)
(0.50)
(0.00)
{0.00}
(0.00)
iz cOPY
(0.00) N
(0.00)
NAS Fees & Cost {0.00)
HOA TOTAL $6,287.94
“Nevada Association Services Inc. Is 2 debt callector. Nevada Assaciation Services, Ing. is attompting to collect a debt. Any information
Printad: 10/18/2010 obtained will be used for that purpose.” Page 1
-6-

foreclosed upon) for a period of time before the 6/28/10 Foreclosure Auction. An examination of the
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Foreclosure Fees & Costs

S—

L)

Amount Attorneys Cre 2t

Poreclosure Fees
Title Report
Posting/Publication
Ceurier
Postponement of Sale
Conduct Sale
Prepare/Record Deed
{other)

(other)

{other)

SUBTOTAL

FORECLOSURE TOTAL

“Nevsda Association Services Inc. is a debt

Printed: 10/18/2010-

400.00

400.00 Collection Cre Date
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

e

$300.00 |

$6287.94
Coliection Credits SubTotal

i Nevada Association Services, inc. is

obtained wil be used for ihat purpose."

(8.00)
(0.00)

(0.00)
(0.00)
(0.00)
(0.00)
(©.00)
(0.00)
(0.00)
(0.00)
(0.00)
0.00)
0.00)
(0.00)

$0.00

COPRY

{o coliect adebt, Any inforriation.

Page 2
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Pursuant to Section 7.9 of the CC&RS, Plaintiff was only liable for 6 times Defendant’s monthly
assessment for the period of time prior to taking title at the foreclosure auction (or $1,140.00). Thus,

for the time period prior to the 6/28/10 Foreclosure Auction, Defendant demanded from Plaintiff

$2,544.52 more than Section 7.9 of the CC&RS allowed ($3,684.52 - $1,140.00). Therefore,

Defendant failed to comply with Section 7.9 of the CC&RS by demanding, noticing and liening
Plaintiff’s Unit for more than $1,140.00 for the time period prior to the 6/28/10 Foreclosure Auction.

2. Violation of NRS 116.3116

Further, pursuant to NRS 116.3116, a homeowners’ association, such as Defendant, has a lien
on any unit within the association for any assessment levied against that unit or any fines imposed
against the unit’s owner from the time the assessment or fine becomes due. As the aforementioned
Unit had been foreclosed upon by the Unit’s first mortgage lender, any existing Defendant
homeowners’ assessment liens were also extinguished as against the Unit pursuant to NRS

116.3116(2). Nevada Revised Statutes §116.3116 governs liens against properties located within

homeowners' associations, such as the Unit, and generally states as follows:

a. Defendant has a statutory lien on any unit of real property located with its
association for any assessment imposed against a unit or fine imposed against
the unit’s owner from the time the assessment or fine became due;

b. However, Defendant’s lien is junior to the first security interest of the unit’s
first mortgage lender except for a certain, limited and specified portion of the
lien as defined in Nevada Revised Statutes §116.3116 which remains senior to
the first security interest of the unit’s first mortgage lender, provided that
Defendant had instituted an “action” to enforce their liens.

On and after October 1, 2009, the statutory formula for calculating the Super Priority Lien was as
follows: the lien is prior to the first security interest on the unit to the extent of any charges incurred

by the association on a unit pursuant to NRS 116.310312 and to the extent of the assessments for

common expenses based on the periodic budget adopted by the association pursuant to NRS 116.3115

which would have become due in the absence of acceleration during the 9 months immediatel’

preceding institution of an action to enforce the lien unless federal regulations adopted by the Federal

-8-
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Home Loan Mortgage Corporation or the Federal National Mortgage Association require a shorter

period of priority for the lien (the “Super Priority Lien”)'. Therefore, pursuant to NRS 116.3116(2)
the maximum amount of the Super Priority Lien against the Unit was limited to 9 times the

Defendant’s monthly assessments (which, at $190.00 per month equaled $1,710.00). Howevet, for the

time period prior to the foreclosure auction, Defendant demanded from Plaintiff $1,974.52 more than

NRS 116.3116(2) allowed ($3,684.52 - $1,710.00).

Pursuant to NRS 116.4117, Plaintiff has a private right of action against Defendant for
Defendant’s violations of NRS116. NRS 116.4117 states:

1. Subject to the requirements set forth in subsection 2, if a
declarant, community manager or any other person subject to this
chapter fails to comply with any of its provisions or any provision of
the declaration or bylaws, any person or class of persons suffering
actual damages from the failure to comply may bring a civil action for
damages or other appropriate relief.

2. Subject to the requirements set forth in NRS 38.310 and except
as otherwise provided in NRS 116.3111, a civil action for damages or
other appropriate relief for a failure or refusal to comply with any
provision of this chapter or the governing documents of an
association may be brought:

(a) By the association against:
(1) A declarant; '
(2) A community manager; or
(3) A unit’s owner.

(b) By a unit’s owner against:

(1) The association;

(2) A declarant; or
(3) Another unit’s owner of the association....

5. The civil remedy provided by this section is in addition to, and
not exclusive of, any other available remedy or penalty.

' On 12/16/2010, this Court granted Plaintiff’s Motion for Summary Judgment on Declaratory
Relief ruling that the Super Priority Lien is capped at 9 times an association’s monthly assessment
plus exterior repair costs. '

-9-
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Defendant failed to comply with NRS 116.3116(2) by demanding, noticing and liening Plaintiff’s Unit.

for more than $1,710.00 for the time period prior to the 6/28/10 Foreclosure Auction. Therefore,

Defendant violated NRS 116.3116(2).

In short, Defendant has been, and is demanding amounts of monies from Plaintiff that pursuant
to NRS §116.3116 and the CC&RS have been legally extinguished by the trustee’s sale of the first
mortgage lender. For example:

] 9/30/10 Defendant filed a “Notice of Delinquent Assessment Lien” against Plaintiff and
the Unit, this time stating, “Total amount due through today’s date is
$6,050.14.” (Ex. 8). However, this was incorrect. Plaintiff did not owe said
amount to the Defendant because the assessment lien upon which the demand
amount was based was extinguished by the 6/28/10 Foreclosure ‘Auction
pursuant to NRS 116.3116 and the CC&RS.

. 10/18/10 Defendant sent Plaintiff another letter stating, “Per your request, the current
balance for the above property is $6287.94.” (Ex. 9). However, this wa’
incorrect. Plaintiff did not owe said amount to the Defendant because the
assessment lien upon which the demand amount was based was extinguished
by the 6/28/10 Foreclosure Auction pursuant to NRS 116.3116 and the
CC&RS.

° 11/18/10 Defendant filed a Notice of Default against the Unit and included past due
assessments and costs which were incurred by the former owner, Mr. McIntosh,
and which were extinguished by the foreclosure auction (Ex. 10, “Association
Notice of Default”). The Notice of Default stated an amount of $7,349.50 as
being due. However, this was incorrect. Plaintiff did not owe that amount
because a portion of the amount due was extinguished by the 6/28/10
Foreclosure Auction pursuant to NRS 116.3116 and the CC&RS.

As noted in NRS 116.4117, Plaintiff has an action against Defendant for, “... failure or refusal to

comply with any provision of this chapter or the governing documents of an association....” B).

demanding and liening Plaintiff’s Unit for more money that permitted by Section 7.9 of the CC&RS

-10 -
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and Section 7.9 of the CC&RS.

Dated this 14" day of January, 2012.

and for more 