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F88: $17,00 RPTTI $$38,95
N/C Fea: $0.00

0sll5/2005 l5:0'l:t6
IfrWUtlWz[

f,equestor:
FIRST RIIERICNil INU MMMY OF IE[/RD'

A.P.N.:

File No:

R.P.T.T.;

L77-35-6LO-137

101-2226139 (TAR)

$838.96

When Recorded MailTo: MailTax Statements To:
Hawley Mclntosh
11 Creping Bend Court
Henderson, NV 89052

uNrr 141r ("ul{rT") rN BUrLDrf{G 14 ("BUrLDrNG") AND el
('GARAGE") AND GARAGE Bt ILDTNG NO. G 4,AS SHOWN Ol{

*8 {f-
Re-recording ffiortect llgal descripti.on 20050915:4490

EnffiatnRGAr.r and *ALE DEED

FoR A vALIqABLE coNSIDERA"Sfu- of which is herebv acknowledged,

Goose Development LLC,. -Yg&p5a Liability Cornpanv

do(es) hereby cR/4t(7, MRGAIN and*t,pbA
Hawley Mclntosh, a married man as nis sot$layrate property

Frances lleane

Clarlt Cunty Recorder

G26
PI.ATOF

the real property situate In the Gounty of Clark, State of Neva(bdescribed as follows:

V
PARCEL I:

}|ONZONS AT SEVEN HILIS RANCH' FILED IN BOOK I25 OF 58, IN THE

oFFrcrAL RECORDS OF THE COUHTY RECORDER' CLARK COUi|TY, ("PL/AT"),

AND AS DEFINED ANDSET FORTH IN AND SI'SJECTTO THAT

RAN6H, REcoRbED JULv G, 200s AS lNsTRuMEt{T No. 0003420 IN BooK 20050700
oFFIcrhL REcoRD+ ct-ARK couNw, NEI/ADA ("HoRrzoNs AT sEvEtl HrLLs RANGH

DECLARATTON").

PARCEL II:

TOGETHER WITH AN UNDTVIDED ALLOCATED FRACTIONAT TNTEREST IN AND TO THE

GENERAL COMMON ELEMET{TS, AS SET FORTH IN' AI{D SUBJECT TO' THE PLAT AND

THE HORIZONS AT SEVEN HILLS RAI{CH DEGLARATION.

PARCEL III:

TOGETHER WITH A,iI EXCLUSIVE INTEREST I'tI AND TO TTIOSE LIMITED COIIT',ION

ELEMENTS, IF ANY, APPURTEI{ANTTO THE UttlIT, AS SET FORTH IN, AND SITBJECI

TO, THE PLAT AND THE HORIZONS AT SEIfEll HILIS RANCH DECLARATION,

s0L

Pgs: 4
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PARCET TV:

TOGETHER WXTH A NON.EXCLUSIVE EAIIEI'4ENT OF REASONABLE INGRESSTO AND
EGRESS FROM THE UNIT, AND OF ENJOYI4ENT OF THE GENERAL COM!,|ON
ELEMEI|TS, AS SET FORT]| rN, AND SUBJECTTO, THE pLAr AND THE HORTZONS AT
SEVEN HII..LS RANCH DECLARATION.

Subject to

1. All general and sp€cial taxes for the cunent fiscal year.

#
%

ft*Wx
SJse

0902



Goose opment LLC, a Nevada Linlted
Llab111ty

By: Treet gement, LLC; lt's Manager

%
This instrument was acknovvldged before me on J I

This Notary Acknowledgement is attached to that certain Grant, Bargain Sale Deed dated

under Escrow No.

srATE OF CAIITORNIA

COUNTYOF SAN DIEGO

)
: ct.
)

By: MichaelO Learyl

(My comrnlssion expires: rqil 4 |
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STATE OF NEVADA
DECLARATION OF VALUE
1. Assessor Parcel Number(s)

a) lz7-35-610-137
b)

2. Tgr of Property
a) l__l Vacant Land b) [ Singte Fam. Res.

c) f Condolrwnhse 4!Z-4Ptex
e) f npt. etog.

e) f Agricultural

0 fl Comm'lllnd'l

I uooite ttome
i; ! otner

3. Total Value/Sales $164.125.00

Deed in Lieu of of property)

$164,125.00

$838.e6

Partial lnterest: Percentage being transfened: Yo

of perjury, pursuant to NRSThe undersigned declares and acknowledges. under
375.060 and NRS 375.110, that the informalion provlded is cojlngt to the best of theh

Seller shall be

Capacity:

Capacity:

Print Name: Goose Development LLC

Address: 402 W. Broatv-ey, Suite '1720

BUYER (GRANTEE} INFORMATION
(REQUIRED}

Prlnt Name: Hawley Mclntosh

Address: 11 Creeping Bend Court

City: San Dlqgo City: Henderson
State: CA Zip: 92101 State: Zip: 89052
COMPANYIPERSON REQUESTING RECORDING (required lf not seiler or buverl

First American Title Company of

Book Page:

Date of Recording:

Not6s:

d)

($

4.

J/c.uou ano NF(r- 3/5.110, rnat tne ntormallon provided is corJeel to tne best Of their
information and belief, and can be supported by doiumenlation itfralt& upon to substantiate
the informataon provided herein. Fuiihermore, the oarties aoree\nffiisallowance of anvthe informataon provided herein. Furdhermore, the parties agree\nffijFallowance of any
claimed exemption, or other determination of additional tax due, malueet$\ln a penalty ofclaimed exemption, or other determination of addilional tax due, maluad[S\ln a penalty of
1-0Yo ol the tax due plus anterest et 1Yo pet month. Pursuant to NRS 37&{RQpt[e Buyer andTonth. Pursuant to NRS 37AQqAYt[e Buyer and

"nr "oo'T::::il:"";f3n t e

Print Name: Nevada Fite Number; 1 01 -22261 g g TAR/J S
Address ?4
city: xenoE6n- .. __- State: NV Zip:89074

rransfer Tax Value: Xf" Wfi A
Real Property Transfer Tax Due **Rb
lf Exemqtlon Claimed: \tl&

(REAUTRED)

Zip:89074
(AS A PUBLIC REGORD THIS FORM MAY BE
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STATE OF NEVADA
DECLARATION OF VALUE
1. Assessor Parcel Nurnber(s)

a) i l -t -4i--0ic 'r97
b)

a)

c)

e)

o)

i)

Apt, Bldg.

Agricultural

Other

4. lf Exemptlon Glaimedl

a. Transfer Tax Exernption, per 375,090,

o j*ffi '"fix" J,tji,ii"T,l"lii,,
Partial lnlerest Percentage being h

inforrnation and belief, and can be supported by documentation ff gatle$upon lo substantiate
the informaiion orovided herein. Furihermore. the parties agre&haLdlsallowance of any

claimed exemption, or other determination of additional tax due, ri
10%ofthetaxoueptus-in6.*t;ii%ilrontr'. PursuanttotriRsSitofiP?iltn"buyer-and
Seller shall be jointly an!-sBverally liable for any additional amount oweO."S}]rp.
Signature: CaPacitY:

sionalure: - caPacitY:

The undersigned declares and acknowledges'
375,060 and NRS 375.110, that the information

Signalure:

SELLER (GRANTORI INFORMATION
(REQUIRED)

Print Name: Goose DevelopmentlLC

Address: 402 W._Broadway, Suite 1720

City: San Diego cftv:

State: CA -- ZiP: 92101 . State:

COMPANY/PERSON REQUESTING REGORDTNG (reoulred lf not seller or buverl

First American Title Conpany of 4 .t n r ,. r -r. dr , ,
PrintName;Nevada .. FileNurnber:101- t't.'vl )-f '-1 cv

t*fr""i". srare: LZip:8e074
(AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED)

oi lft
b) E Single Fam. Res.

n
n
T

Tyqe of Property

l_l Vacant Land

[l CondorTwnhsd d) I z+ Pte*

0 [ Comm'Ulno't

h) ! uouite Home

Book _Page:
Date of Recording;

Notes:

($ )

$

Yo

of periury, pursuant to NRS
conect to the best of lheir

BUYER {GRANTEE} INFORMATION

(REOUIRED).

Print Name: tvr. (. / i'1 -l.;'el. 
-. -. -

Address: I

zio: _?12;.>,'L,.
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q/D
FINANCIAL, INC., A CALIFORNIA

Reeerdired€qfieEifBy:
]'HE MORTGAGE STORE
CORPORATION

LOAN NO.: 0508168244
ESCROW NO.: 101-2226139

Assessor's ParceI Numbe I 17 7 -35-610-137

Return To:.I'HE 
MORTGAGE STORE FINANCIAL, INC.. A CALIFORNIA

coRPORATIo t\
727 WEST 7TH STREET, SUITE f850 ln r \
Los ANGELES, CA sOO17 [ )1./
Prepared By:

ililil il ilt|il ililililil ilililililI ilil [ll
2@O5A915-@/@@4492

Fae: $4{,00

N/C Fae: $,00

09/15/2m$ 15:01:45

r24050fit024

lequesfor;
FIRSI RilENICRll TITLI COIIPRilY OF l'lEllRDI

Fratc Deme SOL

Clarl Courty Recorder pgs: 3l

MtN 100141500000139326
MERS Phone: 1 -888-679-6377

SEPTEMBER 08, 2OO5

wia..hLa
Form 3{D9 1/01

[Space Above Tbis Line For Recordins Data]

DEED OF TRUST

DEFTNITIONS
Words used in rnultiple secrions of rhis document ue defined below and oher words are defined in

Sections 3, ll, 13, tb, ZO ana 2L Ceruin rules regarding the usage of words used in this document are

also provided in Section 16.
(A) "Securtty Instrummtt' means this document, which is dated

together with all Riders to this document.

13) "Borrower" is
riAWuy MCINTOSH, A MARBIED MAN AS HIS SOLE AND SEPARATE PROPERTY

Borruwer is the trustor under this Security Instrurnent'
(C) "knder" is
THE MORTGAGE STORE FINANCIAL, INC., A CALIFORNIA COBPORATION

lgrder is a CORPOBATION
r:rganized and existing under the laws of CALIFORNIA

MVADA-single Family-Fannie Mae/Freddie Mac IINIFORM INSTRUMENT
WIIUMERS
VMP-6A(NY) (0307) Page 1 of 15 LENDEB suppoRr sysrEMs tNc. MEasoANv.NEtv to7/o5!
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Lender'$ address is
727 WEST 7TH STREET, SUITE 1850, LOS ANGELES, CA 90017
(D) t'Trustee" is
FIRST AMERICAN TITLE COMPANY OF NEVADA
(E) "MERS'I i.s Mortgage Electronic Regisuation Sy$tems, lnc. MERS is a separate corporarion tbat is
acting solely as a nominee for l*nder ard knder's successors and assigns. MERS is the beneflclary
under tJris Security Instrument. MERS is organized and existing under the laws of Delaware, and has an
addre ss and telephone number of P.O - Box 2026, Flint, MI 485AV2026, tel. (888) 679-MERS.
(f) 'Notesr means the promissory note signed by Borrower and dated SEPTEMBER 09, 2OOE
The Note sutes that Borrower owes lJnder
ONE HUNDRED THIRTY ONE THOUSAND THREE HUNDRED AND NO/1OO X X X X X X X X X

(u.s, $13'1,300.00
Dollars

) plus interest. Borower has promised to pay this debt in regular Periodic
Payments ard to pay the debt in full not later than oCTOBER 01, 2O3S
(G) "hopertytr means the propeny that is described below under the heading "Tran^sfer of Rights in the
Property. "
(H) "Loan' means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all surns due under this Security hstnrment, plus intere$.
(Q 'rRidersrr means all Ridcrs to this Security lnstmment that are executd by Borrower. The following
Riders are to be executed by Borrower [check box as applicableJ:

liX'leajustable Rate Rider lxxl coodotninium Rider -xTl 14 Family Rider
l-lcrad*rcdPaymentRider I---l ph*AUnitDevelopmentRider [-.-l BiweeklyPaymentRider
l--lBalloon Rider [--l Rate Improvunent Rider l---l Second Home Ridcr
lFlOherls; tspecify] INTEREST-ONLY ADDENDUM TO ADJUSTABLE RATE RIDER

PREPAYMENT RIDER

(J) I'Applicable Law't means all controlling applicable federal, sate and local $atures, regulations,
ordinances and administrative rules and orden (that have the effect of taw) as well as all applicable final,
non-appealable judicial opinioru.
(K) "Cornmunity Association Dues, Fees, and Assessments't means all dues, tbes, assessments and other
charges &at are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization.
(L) "Electronie Flunds Transfer" meaos any tnnsfer of fimds, other than a transaction originated by
check, drati, or similar paper instrument, which is initiated through an eleotronic terminal, telephonic
instrument, computer, or rugnedc tape so as to order, irLstruct, or authorize a financial institution to debit
or credit an account. Such term includes, but is not limited to, poinr-of-sale tran$fers, automated teller
rnachine uansaction-s, transfers initiated by telephone, wire trarnfers, and automated clearinghouse
transfers,
(Nf) "Escrow ftems'r rneans those items that are described in Section 3.
(l{) 'Miscellaneous hoceedsrf means any compens:ttion, settlerrent, award of damages, or proceeds paid
by any third parry (other than insurance proceeds paid under the coverages described in Section 5) fbr: (i)
danage to, or destruction of, ttre hoperty; (ii) condemnation or other aking of aII or any part of the
Properry; (ii) convcyance in lieu of condernnatioc or (iv) misrepresenutions of, or omissions as to, the
valrre andlor condition of tlre Property.
(O) tMortgage Insurance" means i[surance protecting l*nder against the nonpayment of, or default on,
the lnan.
(P) "Periodic Payment" mearu the regularly scheduled amount due for (i) principal and interest under the
Note , plus (ii) any amounts under Section 3 of this Security lnstnmsnt.

,"rOnn4h
Form3029 1/01VMP-6A(NV) (0307) Page2 ot 15
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(Q) "RESPA" means the Real Estite Seulemcnt Procedures Act (12 U.S.C' Section 2601 et seq.) and its

implementing regulation, Regutation X (24 C.F.R. Pan 3500), as they might be amended from tirB to

time, or any additional or suocessor legistation or regulation that governs the same subject matter. As used

in thls $curity Instrument, "RESPA" refers to all requirelrcnts and restrictions tlut are imposed in regard

to a "federally related mortgage loan" even if the tlan does not qudi$ as a "federally related mortgage

loan" under RESPA.
(R) "Successor in Interest of Bormwer" means any party that has taken title to the Ptop"rty' whether or

not that party has ausumed Borrower's obligations under the Note and/or this Sec"urity Instrument.

TRANSFER OF RIGHTS IN TFIE PROPERTY

The bereficiary of this Security Iostrument is MERS (solety as uominee for t:nder and Lender's

successors and assigns) aud the successors and assigns of MERS. This Security Irxtrument socures to

t*nder: (i) the repaymeur of the lpan, and all renewats, exte&siotls and modifications of the Note; and (ii)

the prfonnanca of 
-Bntroorrr's 

covenanls and agreemenls under this Security lnstrument and the Note. For

ttris purpose, Borrower irrevocably granls and oooveys to Trustee, in tnrst, with power of sals' the

fo[owing described property located in the COUNTY [Type of Recording Jurisdictionl

of CLAFK [Name of Recordiqg Juridiction]:

SEE COMPLETE LEOAL DESCRIPTION DESCRIBED IN EXHIBIT 'A" ATTACHED HERETO AND MADE A
PART HEREOF

which currently has the addres of

("Property Addres"):' 
iOCgfHER WITH all the improvements now or hereafter ercctd on the property, and all

easements, appune&mces, and frxtrures now or hereafter a part of the propoty. All replacenents and

additions shati atso be covered by this $curiry Instnrment. All of the foregoing is referred to in this

Senuity lnstrument as the "Property." Borrower understands and agrees that MERS holds only legal title

to the interests granted by Borrowei in this Secudty Instrument, but, if necessary to comply with law or

custom, tvtERS ias noninee for Lrnder and kndcr's successors and assigns) lus the right to exercise any

or all of those interests, including, but not limited !o, the right to foreclose and sell the Property; and to

urke any action requircd of Lender including, but not limitcd to, releasing and canceling this Security

lrsfrurcnt.
BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has

t1e right to grant and convey the Property and that ttre Property is unencumbered, except for encumbrances

Parcel ID Nurnber: 1 77-35-601 -01 1

95O SEVEN HILLS DRIVE. UNIT 1411

HENDERSON [Cityl, Nevada

lStreetl
8e052 [Zip Code]

m'a"#h
Form3029 1/01

YMP-6A(ND (0307) Page 3 of 15
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of record. Borrower wanants urd will defend generally ttre title to the Property against all ctaims and
demands, subject to any eocurnbrances of record.

THIS SECURITY INSTRUMBNT combines uniform covenants for nationial use and non-uniform
covefttnts with limited variations by jurisdiction to constitute a uniform security insnument covering real
properry.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:
_ L Payment of Principal, Int€r€st, Escrow ltems, hepayment Charges, and Late Charges.
Borrower shall pay when due the principal of, ald interest on, tbc debt evidenced by 0re Note and any
prepaymeilt charges and late charges due under fte Note. Bonower shall also pay funds for Escrow ltems
pursuaut to Section 3. Payments due under the Note and this Security l[strurnent shall be made in U.S.
currency. However, if any check or other instrument rcceived by Lenda as payDent under the Note or this
Security lnstrument is returned to Ler:der unpaid, I*nder nuy require that ini or all subsequent payments
due under the Note and this Security Instrument be made in one or mors of the foltoriing for-ns, as
selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasuerts check or
cashier's check,_ provided any such check is drawn upon an institution whose deposis are irsured by a
federal agerrcy, instrumentality, or entity; or (d) Electronic Funds Trarufer.

Payments are decmed received by l-ender when received at rhe location designated in the Note or at
such otber location as may be designated by Lender in accordance with the notice provisions in Section 15.
I-ender tnay reaulrn any payment or partiat payrrcnt if the payment or panial payhents are incufficient to
bring the Inan curren. Iender may accept any payment or partial payment insufficient to bring the Loan
surrenl, without waiver of any rights hereunder or prejudice to its rights to refuse such paymeni or partial
pa$nents in the future, blt Lerder is not obligatedo apply such payments at the time 3uih payments arc
aq,epted. If each Periodic Paynrent is applied as of its scheduled due date, then Lender need not pay
inerest on unapplied furds. lender may hold such unapplied furds until Borrower makes payment to brin!
the Loan culrent. If Borower does not do so within a reasonable period of time, Lender sfril either appli
such funds or return them to Borrower. lt'not applied earlier, zucd funds will be applied to rhe outstanilin!
principal balarrt under the Note immediately prior to forEclosure. No oftset oi ctainr which Borrower
rlt8fil have ry-ry oI in the future against Lender strall relieve Bonower from making payments due under
the Norc and tris Security lnstrumeff or pertbrming the covenanls and agreements seidred by ttris Security
Instrument.

2. Applicatlon of Payments or Proceeds. Except as otherwise describsd in this Section 2, all
paymenls accepted and applied by I*nder shall be applied in the foltowing order of priority: (a) interest
due ulder the Note; (b) principal due under the No!e; (c) amouns due under Section 3. S\ch paynents
shal! be apptied to each Periodic Payment in the order in which it became due. Any remaining amouns
shall be applied first to.late charges, second to any other amormn due urrder thls Security lns[ument, and
then to reduce the principal bdance of the Note .

lf Lender receives a payment from Bonower for a delinquent Periodic Payment which includes a
s-ufficient amou4t to pay any late charge due, the payment may be applied to the delinquent payment and
qte hte charge. If nore than one Periodic Payment is oucstanding, l"ender nuy apply any paymerit received
frqry.Bolqgwer to the repayorent of the Periodic Payrnents if, and to the extent tha:t, eici payment can be
paid in full. To the exteDt that any excess exists atler the paym€nt is applied to the fult payment of one or
more Periodic Payments, such exsess nuy be applied to any late charg6i due. Volurrtary piepayments shall
be applied first to any prepaynrent charges and then as described in the Note.

Any application of paymenB, insurance proceeds, or Miscellaneous Proceed.s to principal due under
the Note shall not extend or postpone tbe due date, or change the arnount, of the Periodic Payhents.

3. Funds for Escrow iteris. Bonower shait pay to-IJnder on the day Periodic Paymens are due
under the Note, until the Note is paid in full, a sun (the "Frmds') to provide for payrnent of amsunts due
$r: (a) taxes and assessments and other iems which can aftain prioriry over this Security lutrument as a
lien or encumbrance on rhe Property; @) leasehold paymeffs oi grourid rents on the Pro-perty, if any; (c)
premiums fo1 any and all insuralce required by Gnder uder Secdon 5; and (d) Uoagage Insurance
premrunls, if apy, or any surt.s payable by Borrower to Lender in lieu of the paymeut of Mortgage
Insurance premiums in accordance with the provisions of Section 10. These items-are called "Esdrow

trcrns.." At origination or at any drne during the term of the Loan, Lcnder may require that Community
Association Dues, Fees, aud Assessmens, if any, be escrowEd by Borrower, and such dues, fees ani
aqs€ssmens sball be an Escrow ltem. Borrower shall promptly furnish to l,ender all notices of amounts to
be paid urder this Sectiou. Borrower shall pay lcrrdel the Funds for Escrow ltenr"s unless Lender ryaives

rmarzfu
vMP-6A(Ny) (0307) Page 4 of 15 Form3029 1/01
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Bonower's obligation to pay the Furds for any or all Escrow ltems. knder may waive Borrower's

obligation o pay to Lendei Funds for aoy or all Escrow Items at any time. Any such waiver may only be

ig writing. In thl went of such waiver, Borrower shall pay directly, when and where payable, the amounts

due for any Escrow Items for which paymcnt of Funds has been waived by lrnder and, if Lender requires,

strall furnish to Lender receipts evidencing suc,b paymcnt within such tirne period as lrnder may require.

Borrower's obligation to make such paynrnts and to provide receipts shall for all purposes be deemed to

be a covenant and agfeemcnt gontaircd in this Security Instrumeut, as tlre phrase "covenan! and agreement"

is used in Section 9. If Borrower is obligated to pay Escrow Iterrs directly, pursuant to a waiver, and

Ilorrower fails to pay Oe amount due for an Bscrow Ircm, Lender rnay exercise its rights under Section 9

and pay srrch amount ud Borrowcr shall theu be obligated under Section 9 to repay o bnder any such

amo*i. Lender may revoke the waiver as to any or all Escrow ltems at any tilre by a uotice given in

accordarrce with Scction 15 and, upon such revocation, Borrower shall pay to knder dl Funds, and in

such amounts, that are then rcquired under this Section 3.

t-ender rpy, at any timc, colloct and hold Funds in an amouot (a) sufficient to pennit Lender tro apply

the Funds at th; dme specified under RESPA, and O) not to exceed the maximum amount a lender can

requirc under RESPA, Lender shall estimate the amount of Funds due on the basis of current data and

reasonable estimates of expendituras ot future Escrow ltems or otherwise in accordance with Applicable

law.
The Funds .shall bc held in an institution whose deposiu arc insured by a federal agency,

instruncnality, or entity (including [f,nder, if trnder is an institution whose dcposits are so insured) or in

any Federal Fiome Loan Banf. I*uder shall apply the Funds to pay the Escrow Itens no later thar the time

sprcifteA under RESPA. pnder strall mt charge Borrower for holding and applying the Funds, annually

analyzing fhe escrow account, or veri$ing the Escrow Item.s, unless knder Eays Borrower interest on fte

Funds arrd Applicable Law permits l*nder to nake such a cbarge. Unless an agrcement is made in writing

or AppticabG 
-1jw 

requires interest to be paid on the Funds, bnder shdl not be required to pay Borrower

"ny 
iot ..rt or earuings on the Funds. Borrower and lrnder cao egree in writing, however, that interest

stratt te paid on the Funds. knder shall give to Borrower, without charge, an annual accoundng of the

Funds a.s required by RESPA.
If theri is a surplus of Funds held in escrow, as detrred under RESPA, lrder sha]l account to

Borrowcr for the excess funds in accordaoce with RESPA. If there is a shortage of Funds held in escrow,

as defined under RESPA, l-sder sball notifi Borrower as required by RESPA, and Borrower shall pay to

Lender the amount necessary to makc up the shortage in accordance with RESPA, but in ru) more than 12

nlonthly payrnenls. If ttrere is a deficierny of Funds held in escrow, as defined under RESPA' lrnder shall

norifi ilorrlwer as required by RESPA, and Bonower sball pay to Lstrder the anrount necessary to rnake

up tlre deficiency in accordance with RESPA, bua irr no more than 12 rnontbly pay.ten:.'., 
_^, - _^4-' --i;po"-i;t"*1-"t iu fuif of all sums secured by this Sectrity lrstnrment, trnder shall promptly refurd

to Borrower any Funds held by knder.
4. Charges; Liens. Bonower shall pay all taxes, assessments,_ charges, fiies, and impositions

attdburable ioitti property which can atuin priority over this Security lnstrument, leasehold pay_rnents or

ground r€nls on dre rroperry, if any, ard coftnuni')' Association DuT' fes' and Assesments' if any' To

[r. .*t.ot rhat shese iteris aii Escrow lters, Borowbr shall pay thern in the mangr plovi-ded in Section 3.

Borrower shall promftly discharge any lien which had phority over this Secudty Instrument unless

Bonower: (a) agrces in *itiog to ne paymint of tlre obligation secured by.the lien in a nranner acc€pteble

to L€nder, ilirt 6nry so long ai sonoruei is performiug suih agreemenu.(b).contests the lien- in good faith

by, or defends agaitut enforcement of the liin in, legal proceedings wbich in l:nder's opi"ion operate to

pi.u"nt the enfoiccment of rhe lieu while &ose pmciedings arc pcnding: but only until such proccedings

are corrcluded; or (c) secures from the holder ofihe Iien anagreement satlsfaAory O l*nder-subordinating

the lien to Oii Simty Instrument. lf leirder detennines tttn *y Pa$ olthe Property is subject 
-o 

a lien

*'ti.l .uo attain prioriiy over tnis Security Insmrment, Itndcr rnay give Bonower a notice identiffing the

,n^rruh
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lien. Within l0 days of tbe date on which ttrat notice is given, Bormwer shall satisfy the lien or rake one or
more of the actiorls ser forth abve in &is Section 4.

Iender may require Borrower to pay a one-time charge for a real estate tax verification ard./or
reporting service used by Lender in connection witl this Loan,

5. Property Insurance. Borrower shall keep the inprovements now existing or hereafter erEcted on
thc Property insured against loss by fire, hnzards ircluded withiu the term "extended coverage," and any
other hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance.
l}is insurance strall be maintained in the armunts (ilcluding deductible levels) and for the periods that
Lrnder requires. What I*nder requires pursuant to the preceding sertence.s can change during the tefln of
the Loan. '[he insurance carrier providing ttrc irsurance sball be chosen by Borrower subject to I-ender's
right o disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender rray
require Borrower to pay, in connection witl this [.oan, either: (a) a one-time charge for flood zone
determirution, certification and tracking services; or (b) a one-time charge for flood mne determination
and ceniftcation .services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such determination or ccrtification. Borrower shall also bc responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection with the
review ofany flood zone determination resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages describcd above, I-ender may obain insurarrce
coverage, at l€nder's option and Borrower's expense. l,ender is under m obligation to purchase any
particular typc or amour$ of coverage. Therefore, srrch coverage slull cover Lender, but mighr or might
not protect Borrower, Borrower's equity in the Property, or tlr contcots of the Propeny, against any risk,
hazard or liability and might provide greter or lesser coverage than was previously in effect, Bonower
ackrnwledges that the cost of the insurance coverage so obtained might significantly exceed tbe cost of
insurance tbat Borrower could have obtairad. Any amounls disbursed by Lender under this Section 5 shatl
beootue additional debt ofBorrower secured by this Security Instrument. These amounts shall bcar interest
at the Note rate from the date of disbursement and shall be payable, with zuch interest, upon notice hom
lender to Bonower requesting payment.

All iruurance policies required by Lender and renewals of such policies shall be subject to Irrdcr's
right to disapprove such policies, shall include a standard mortgage clause, and shall name Lrnder as
mortgagw and/or as an additional loss payee. I-ender sball have the right to hold &e policies and renewal
certificates, lf Lpnder requires, Borrower sball promptly give to I*nder all receipm of paid premiums and
renewal notices. If Borrower obtains any form of irnurance coverage, mt otherwise required by l-ender,
for darnge to, or destruction of, the Property, such policy strall include a standard morrtgage clause and
shall mme l-ender as mortgagee and./or as an additional los.s payee.

ln &e event of loss, Borrower shall give proilpt notice to the insurance carrier and l*lder. Lender
nuy nakc proof of loss if not lnade promptly by Borower. Uoless l-ender and Borrower otherwise agree
in writing, any insurance proceeds. whether or not the underlying insurance was required by l*nder, shall
be applied to restoration or repair of the Property, if ttre resoration or repair is economically feasible and
Lender's security is not lessened. During such repair and restorationperiod, I-erder shall havc the right to
hold such irsurance proceeds until Lender has had rn opportunity to irspect such Property to ensure the
work has been courpleted to knder's satisfaction, provided that sudr inspection shall be undertaken
promptly. Lender may disburse proceeds for the repairs and restoration in a single payment or in a seriss
of prograss payments as the work is completed. Unles an agreerrnt is nade in writing or Applicable Law
requires interest to be paid on such insurance procoeds, I-ender sball not be required to pay Borrower any
interest or eamings on such proceeds. Fees for public adjusteN, or other third parties, reained by
Borrower shall not bc paid ouc of fte insurance proceeds and sbalt be the sole obligadon ofBorrower. If
the rcstoration or repair is not economically feasrble or Lrnder's security would be les.sened, lhe imurance
proceds shall be applied to the .cums secured by this Security lrutmment, whciher or not rhen due, with

tn&.[tkh
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tl1e excess, ifany, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2.

If Borrower rbandons the Property, hnder may file, negotiate and settle any available insurance

claim ad related matters. If Borrower does not rcspond within 30 days to a notice from lxnder that the

insurance carrier has offered to settle a claim, then trnder may negotiate and settle the claim. fire 30-ilay

period rvill begin when the notice is given. In either eveil, or if Lender acquires the Properly under

Sccdon 22 or otherwisc, Bonower hereby assigns to Irnder (a) Borrower's rights to any insurance

pmceeds in an amount not t0 exceed the amouuts unpaid under the Note or ttris Security Insoumcnt, and

(U; 
""y 

other of Borrower's rights (oaher than the right to any refund of unearned premiums paid by

tsorrower) under all iruurance policies covering the Property, insofar as zuch righa are applicable to the

covenrge of the Propcrty. Imder rnay usc the insurance proceeds either b repair or restore the Property or

to pay amouts unpaid under rhe Note or this Security ftutnrment, whether or not then due.- 
6. Occlpancy. Borrower shall occupy, establish, and use the Property as Borrower's principal

residence within 60 days after tl1g execution of this Security Instnrment and shall contimre to occupy the

Property as Borrower's principal residence for at least one year after the date ofoccupaluy, unless I*nder

othirwise agrces h writing, which consent sball not be unreasonabty withheld, or unless extenuating

circumstances exist which are beyond Borrower's control.
?. heserration, Maintenance and kotection of the hoperty; Inspections. Borrower shall not

desnoy, damage or impair the Property, allow the Property to deteriorate or commit waste on the

nroperry, Whettrer or nor Bomower is residing in the Property, Bonower shall maintain the Property in

ordir to prevenr the Propeny from deteriorating or decreasing in value due to its conditiotr- Unless it is
detcrmined pusuant to Section 5 that repair or restoralion is not economically fe'asible, Borrower shall

promptty regair the Property if dameged ro avoid further deterioration or darnage. If insurance or

iondimrution proceeds are paid in connection with damage to, or the taking of, the Property, Bonower

sball be responsible tbr repairing or restoring tbc Property only if I*rder has releassd proceeds for such

purposes. Irnder may disbursc proceeds for the repairs and restoration in a single paprcnt or in a series of
ptogrrss paytrFnts as the workls completed. If 0re insurance or condemn:ation proceeds arc not suffrcient

i" r.p"ir oi*store the Propert1r, Borrower is not relieved of Borrower's obligation for the completion of
such repair or restoration.

Iender or its agent may make reasooable entries upon xa{ inTecdoili of the Property. If it has

rea.sonable cause, I-ender may inspect tlre interior of tlre improvemen6 on tlrc Property, Lerder shall give

Borrower notice at the time of or prior to such an interior inspection speciSing suclt reasonable cause.

E. Borrower's Loan Application. Borrower shall be in default if, during ttre l-oan application

process, Borrower or any persom of entities acting at the direction of Borrower or with Borrower's

knnwledge or co1sent gave lnaterially false, misieading, or inaccurate infornution or statenreofs to hnder
(or failed to provide Lender wirh rnaterial information) in connectiol with the Loan. Material

iepresenations include, but are not limitd !0, represenutions concerning Bomower's occupancy of the

Property as Borrower's principal residence.

9. Protection of Lerden's Itrterest in the hoperty and Rights Under this Sectrity InstrumenL If
(a) Borrower fails to perform the covenants and agreements contained in this Sectrity Instrumert, (b) there

is'a legal proceeding that might significanrly affect bnder's interest in the Property and/or rights under

this Securi-ry kmrument (su& rs a proceeding in banlnrptcy, probate, for condcmnation or forfeiture, for

enforcenent of a lien which may atlain priority over this Security Instrurn€nt or to enforce laws or

regulatious), or (c) Borrower has abandoned the Propery, then l:nder may do and pay for whatever is

rdsonable'or appropriate to protect knder's interest in thc Property and rights under this Security

hNtrurnent, lnctualng protecting and/or assessing the value of the Property, and securing and/or repairing

the Froperty. fenOei's actions can include, but are not limited to: (a) paying any surxi secured by a lien

which ias priority over this Security Insrumeil; O) appearing in court; and (c) paying reasorable

^on,/lhForm3029 t/01Page 7 of 15
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attorneys' fees to protect its interest in the Property ad/or rights under this Security ltrstrument, including
its secured position in a banknrptcy proceeding. Securing the Property includes, but is not limited to,
entering the Property to make repair.s, change locks, replace or boud up doors and wi-ndows, drain water
t'rom pipes, eliminnte building or other code violations or dangerous conditions, and have utilitias turned
on or off. Although Lender may uke action under this Section 9, Lender does not have to do so and is not
under any duty or obligation to do so. It is agreed that knder incurs no liability for not gking any or all
actions authorized under this Section 9.

Any amouns disbursed by Lender under this Section 9 shall become additional debt of Bonower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice ftom Lender to Borrower requesting
paynent.

If this Security lrr"stmme$ is on a leaschold, Borrower shall comply with all the provisions of dre
lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unlcs
Lender agrees to the merger in writing.

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiunrs required o maintain the Mortgage Insurance in effect. If, for any reason,
the Mortgage Insurance coyerage required by knder c€ases to be available from the mortgage insurer that
previously provided such itsurance and Borrower was required to rnake separately designated payments
towud the premiums for Mortgage Insurance, Borrower shall pay the prerniunrs required to obtain
coverage subsantially equivalent to ihe Mortgage Insurance previously in effect, at a cost substantially
equivalent to the cost to Bonower of the Mortgage lruurance previously in effect, from an alternate
mortgage insurer selected by Lender. If substantially equivalent Mortgage Insurance covenge is not
available, Borrower shall continue to pay to lrnder &e amount of the separately desig;nated paymeats that
were due when the insurance coverage ceased to be in effect. knder will accept, use ard retain these
paymen$ rs I non-refundable loss reserve in lieu of Moilgage Insurance. Such loss reserve shall be
non-refundable, notwithstanding the fact that the lnan is ultimately paid in full, and knder shall not be
required to pay Boffower auy interest or eamings on zuch loss reserve. Lender can no longer require loss
reserve payments if Mortgage lnsurance coverege (in the amount and for the period that Lender requires)
provided by an insurer selected by Lender again becomes availabie, is obtained, and Lerder requires
separately designated payments toward the premiurns for Mortgage Insuraoce, If l*nder required Mortgage
Insurance as a condition sf meking the Loau and Borrower wa-s requrred to nrake sep:rrately designatod
payneils toward the premiums for Mortgage Insurance, Borrower shall pay the premiuns required to
rruintail Mortgage Inzurance in effect, or to provide a non-refundable loss reserye, until Lender's
requirement f'or Mortgage lusurance ends in accordance with any written agrcement between Borrower and
l.ender providing for such terminatiou or until termination is required by Applicable Law. Notbing in this
Section l0 affects Borrower's obligation to pay interest at the nte provided in the Note.

Mortgage Insurance rcimburses l-ender (or any ertity ibat purchascs the Note) for cefiain losses it
nuy incur if Borrower does not repay the Ilan as agreed. Borrower is not a party to the Mortgage
Inzurance.

Mortgage insurers evaluate their total risk on all such insurance in force from dnn o time, and may
e nter into agreements with other parties that share or rnodrfy their risk, or reduce losses. These agreemenls
are on tenrs rnd conditions rhat are satisfactory to tbe mortgage iruurer and the other party (or parties) to
drese agreemeuts. These agreements may require the mortgage insurer o make pay(Fnts using any source
of funds that tlre moflgage insurer may have available (which may include funds obtained from Mortgage
Insurance premiuns).

As a result of ftese agreements, I*nder, any purchaser of the Note, another insurer, any reinsurer,
any other elfiity, or any aifiliate of any of tbe foregoing, may receive (directly or indirectly) arnounts that
derive from (or might be characterized as) a portion of Borrower's payments for Mortgage lnsurance, in
exchange for sharing or rmdi$ing the nnngage insurer's risk, or reducing losses. If such agrcement
provides that an afliliate of Lender takes a sbare of the insurer's risk in exchange for a slrare of tlre
premiuru paid to the insurer, the amangement is often termed "captive reinsuraoce." Furthen

(a) Aly such agreemenls will noi alTect the amounts that Bormwer has agreed to pay for
[Iortgage Insurance, or any other tcrms of the Loan. Such agreements will not increase the amount
Borrower will orve for Mortgage Insurance, and they will not entitle Borrower to any refund.
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O) Any such agreemmts will not affect thc rights Borrorver^!"t - if any ' with respect to the

Mortgige Insurance-under the Homeowners Protection Act of 1998 or any olher law., These rights

-ay InituAe the right to receive certain disclosurts, to r€quest and obtain cancellation of the

Ucirtgage Insurancel to have the Mortgage Insrrancc terminatcd automatically-r and/or to_receive a

refuni 6f any Mortgage Insurance pnoiriott s that werc untarned at the time of such calcellation or
termination.

It. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds arc hereby

assigned to and shall be paid to Icuder.
If rhe property is darnaged, such Miscellaneous Procceds shall be applied to restoration or repair of

the Property, ii thi restoratilon or repair is economically feasibleand Lcld-er's seclrity-is not lessened-

O*ing'iu.t{ repair and restoration peiiod, Lender sha[ hlve tire right to hold such Miscellaneous Proceeds

until Lnder his had an opporn1ni'ry to illspect such Property to cnsure the work has been completed to

Gnder's satisfaction, provided thatiuch iafoecdon shell 
-be 

undcruken pmmptly. knder may-pay for the

t"p"i;r ;d restontib-o in a singte disbursement or in a.series of progress paylrcnts a.s the-work is
cunpteted. Unless an agreenreff is rnadc h writinC. or Applicable Law requires interest to be paid on such

Misiellaneous proceedsl lender shall not be required to-pay Borrower any interest or earnings on such

Miscellaneous Proceeds. If the restoration or repair is not *onomically fcasible or Lender's security would

be lessened, ttre Miscellaneous Proceeds sball 5e applied o the sums secrlre{ by tttis Security Instrument'

whether or not then due, with ilre excess, if any, paid to Bonower. Such Miscellaneous Pmceeds shall be

applied in the order provided for iu Section 2.^' Io the event oi a total tikinc, dqstruction, or loss ia value of the Property, the Miscellarcous
pto.eeas ..n4f ti .pefird to id sufr secured by this Security Instrument, whether or not then due, with

rhe excess, ifany, paid to Borrower.
In the evenr of a partial taking, destruction, or loss in vdue of the Prope.rty in which the fair p_arket

value of the Property 
'i4rcOiatety 

Uelbre dre partial aking, 4estructioo, or loss in value is oqual m or

greater tban the imoror of the sums secrred 5y rhis Security Instrument immediately before the partial

i"iing, destruction, or loss iu value, unless Bonower and lpnder otherwise agree. in -writing, the sums

GffiA;t-ilri; *"riry-ros-tonini shall be reduced by th-e-arnount of the Miscetlanpous Proceeds

muttiplied Uy thc following fraction: (a) tbe tohl amouni of the sums secur€d immediately before the

il6i 13kid desrructiou, ir loss in vatu'e aiviAeA by G) th9 fair markelralue of the Property immedialely

before the pirtial taking, destruction, or loss in value. Any balance *4t E paid to Borrowcr'
In thj event of 

" iiniaf taUng, destrucdon, or loss in value of ttre Property in which.the fair.rnarket

value of 4re Propeny irtoeOi.tty-Urfon the partiat aking, deslruction, oi loss in value is less tlun the

amount of ttre sims-secured inuiediately before the panial aking, destnrcdon, or loss in value, unless

Borrower and Lender othcnvise agree in-writing, the Miscellaoeous Proc€eds shall be applied to the sums

secured by this Security Instrument whether or rct tlrc sums arc then due'

lf the property is abandoned by Borrower, or if, after notice by- Lender to Borrower that the

Oppoiinl pa.ry-Gs'defined in the uexr sentence) offers o make an award to settle a claim for daruges'

e6io*ei faitito reqpon|tr-Go6eiwiOi" 30 diys after ihe date ttre notice is-given, Isrder is au$orized

h, ;;]lg; ;J;ppty'ttr" tutisceltineous Proceeds-either t0 lestJoration or repair of the Property or to the

sums secured Uyitlis *curity Insrrument, whether or not then_&re. ]Opo_sing Party" meansllte third.party

that owes Borrower Misr-ellineous Pro,ceeds or the party against wbom Borrower has a right of action rtr

regard to Miscellaneous Proceeds.- 
Borro*er shall be in Cefault if any action or proceeding, whetha civil or criminal, is begun that, in

Len6er;s judgmint, could result in foitaiture of fue_Property or other nraterial irnpairment of l*nder's
interest ii tfri noperty oi rigU:s under this Secrrity Instirmr,it. Bonower can cure such a default and' if
acceleration nas occurred, teiosUte as provided in'section 19, by causing the action or proceeding to be

Oiro,i.irJ*itft a nrling tn"t, io Go*tls judgment, precludes foifeiturc of the Propcrty or.other materid

it-"ir-r"t of Lendert iorri*r in *e frdpeiy or rigbts under this Security Insmrment. The proceeds of
;i;;"td .; chim for damages that are atiribritaUle tb the irnpainnent of Letrder's intercst in the Propeny

ari hereby assigned and shall be paid to Lender.

All Misccllaneous Proceeds that are not applied to restoration or repair of the Property shall be

applM in the order provided for in Section 2.

^un,k/4
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12, Borrower Not Released; Fortearancn By Lender Not a Vflaiver. Extension of the time for
payment or modification of amortization of tlre surns secured by this Security lrstrument granted by knder
to Borrower or any Sluccessor in Interest of Borrower shall not operat€ to release the liability ofBorrower
or any Successors in Interest of Borrower- Lender shall mt be required to comrnence proceediqgs agaimt
any Successor in lntcrcst of Borrower or to refuse to cxtend tirne for paymeot or othcrwise modi$
amortization of the surus secured by this Security Insuument by reason of any demand made by the original
Borrower or any Successors in Ioterest ofBonower. Any forbearance by Lrnder incxcrcising any rigbt or
remcdy including, without limitation, knder's aweptanc,e of payments liom third persorls, entities or
Successors in Interest of Borrower or in amounts less than the amount then due, strall not be a waiver of or
preclude tbe exercise of any righr or remedy.

13. Jolnr and Several Liability; Co-signers; Successons and Assigns Bound. Borrower covenants
and agrees that Borrower's obligations ard liability sball bejoint and several. However, any Borrower who
co-sigrs ttris Security lnstnument but does not execute fte Note (a "co-signer'): (a) is co-signing this
Security Instrumetrt only to finrtgage, grant and aonvey the co-signer's interest in the Properry under the
terns of this Security Instrument; (b) is not personally obligated o pay the suns secured by this Securiry
Instrumefi; and (c) agrees that Lender and any other Borrower can agtee to extend, modifo, forbear or
make any accommodations with regard to the terms of this Security Instrurnent or the Note wi&out the
co-signei's consent.

Subject to the provisions of Section 18, any S\rccesor in lntcrest of Borrower who assurnes
Borrower's obligations under this Security Instrument in writing, and is approved by lrnder, shall obaiu
all of Eorrower's righa and benefits under this Security Instrurnent. Borrower shall not be released from
Borrower's obligations and liability under this Security Instrument unlEss Lender agreEs to such release in
writing. The coverunts and agreemenfs of ftis Security Instrument shall bind (except as provided in
Scction 20) and benefit the successors and usigns of krrder.

14. Loan Charges. L*nder may charge Borrower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender's intcrcst in the Pmperty and rights under this
Security Instrument, ircluding, but Dot limited to, artonreys' tbes, property inspection and valuatiou fees.
In regard to any other fees, the absence ofexpres authority in this Security Instnrment to charge a specific
fee to Borrower shall not be constnred as a prohibition on the chargng of such fee. Lender may not cbarge
fees tlut are expressly prohibited by this Security Instrument or by Applicable Law.

If the loan is subject to a law whicb ses ruximum loan darges, and that law is finally interpreted so
that thc int€rest or olher loan charges collected or to be collected in connection with the loan exceed the
pennitted limits, then: (a) any such loan charge shall be reduced by the amount :recessary to reduce the
chargc o the pcrmitted limit; and O) any sums already collected from Borrower which exceeded permitted
limits will be refunded to Borrower. I-ender may choose to nuke this refuud by reducing the principal
owed under rhe Note or by rmking a direct payment to Borrower. If a refund reduces priucip:rl, &e
reduction will be trcated as a partial prepayment without any prepaynent chzrge (whether or not a
prepaynent charge is provided for under the Note). Bonower's asceptance of any such refund made by
direct payDent to Borrower will constitute a waiver of any right of action Borrower migbt have arising out
of such overuhargc.

15. Notices. All nodces given by Borrower or Irnder in connection with tlris Security Instrument
nrust be in writing. Any notice to Borrower in connction with this Security Instrument shall be decmed to
have been given to Borrower when mailed by fint cla*s mail or when actually delivercd to Borower's
notice address if sent by otber mearn. Notice to any one Borrower shall corstitute notice to all Borowers
unless Applicable Iaw erpressly requires othenvise. The notice address sball be the Property Addrcss
unless Borrower has designated a substitute notice address by notice to Lender, Borrowcr shall prornptly
notify knder of Borrower's change of address. If l,ender specifies a procedure for reporting Bo'rrower's
change of address, then Borrower shall only report a change of address through tbat specified procedure.
Therc may be only one designated notice address under this Security Instrument at atry one time. Any
notice to Lender shall be given by delivering it or by mailing it by first class nrail to Lendcr's address
stated herein unless Lender has designated another address by noticc b Borrower. Any notice in
connecdon with this Security Instnuneat shall not be deemed to have been given to Lender until actually
received by Leder. lf any notice required by this Security Instrument is also required under Applicable
Law, the Applicable Law requirennnt will satisfy tbe corresponding requirement under this Security
lnsmrment.

ttjlid.,hh
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16. Governlng Law; Severability; Rule of Conslruction. This Security Instrunent. shall be

governed by federal"law aria m hw of the jurisdiction in which the Property is locaEd- All rights and

6bligarions-conained in this Security Instriment are subject I any rCquirements and limiations of
Appiicabte Law. Applicable Law migbt explicitly or irnplicitly allow the parties to agree by contract or it
-ignt be silent, bui iuch silencc stait not be coistnred as a prohibition against agreement b-y conract.. tn

the-event that any provi.sion or clause of this Security Instrymelt or the Note conllicts with Applicable
Law, such confliit .shall not affect o0rer provisions of this Security Instrument or the Note which can be

given elTect without the conflicting provision.

As used in this Security Instrurrnt: (a) words of the masculine gender shall mean and include

correqponding neuter words or words of the feminine gender; (b) words in the singular shall mean and

include dhe plural and vice vers:t; and (c) the word "uuy" gives sole discretion without any obligation to

take any action.
17. Borrower's Copy. Borrower shall be giver one copy of the Note and of this Security Instrurnent'

18. Transfer of the Pnoperty or a Beneflcial Interest in Borrower. As used in this Section 18,

"Interest in the Property' reans any tegal or beneficial interest in the Property, including, but mt limited

to, tho$e beneficial interests transferred in a bond for deed, contmct for deed, installment sales contract or

escrow agrcement, the intent of which is the trarufer of title by Borrowcr at a future date to a purchaser.

If all or any part of the Property or any Intere;t iu rhe Prope$ is sold 
-or 

transferred (or if Bonower

is not a natoral peisoo and a beneficial inteiest in Borrower is sold or transferred) without l*nder's prior

written consent, Lendcr may require im-crliate payrnent in hrll of all sums secured by this Secyity

Irutrument. However, this option shall not be exertised by Lender if such exercise is prohibited by

Applicable taw.
If l,ender exercises this option, l.ender sball give Borrower notice of.acceleration. The notice shall

providc a period of not les tlnn 30 days from the date the notice is given in accordauce with Section 15

iittrin wtrictr Borrower mlst pay all sums secured by Ois Security Instnrrsent. If Borrower fails to pay

tlese zurns prior to the expintion of &is period, lrrder may invoke auy remedies permitted by this

Serurity Instrument without further notice or deroand on Borrower.

19. Borrower's Right to Reinstate After Acceteration. lf Borrower meets certain conditiom,

Borrower shall have the lght to have enforcement of this Security Instntment discontinued at any time

prior to the earliest of; (a) 6ve days before sale of the Prylgrtf Pursualt to any Powgr of sale contaioed in
'Utir S""utity tnstrurreoi;'(b) such other period as Applicable kw might specify for the tersdnetion of
Bonower's right to reinstate; or (c) entry of a judgmeni enforcing this Security Instnrmgnt. Those

conditiolr.s are tlut Borrower: G) pays Lsrder all sums which then would be due under this Security

lutrument and the Note as if no acielention had occurred; O) cures any default of any other covena-nts or

agreemeots; (c) pays all expenses ilrcured in enforcing this Secwity Instrument, including, but not lirnited

tq, reasoubl-e-ittorneys' iees, ptoperty inspection and valuation fees, and other fees incuued for the

puqrose of protectilg 'Leoder's 
intciest-in the Propeny and rights under-this Security Instrument; and (d)

iakJs suctr rction as-Lender nny reasorubly require to assure that Lender's interest in the Property and

rights under this Security Instrurnent, and Bonower's obligation to pay the surns secured by this Seouity

lirrument, shall contimte urrchanged- l-ender may require that Borrower pay such reinstatement sums and

expenses in one or nore of the following forms, as selected by Lender: (a) cash; (b) money order; (c)

certified check, bank check, masurer's check or cashier's check, provided any sudr check is dre'um rpon

an institution whose deposis are insured by a federal agency, instnrmentality or entity; or (d) Flee6snis

Funds Tralsfer. Upon ieinsratement by Borrower, this Sicurity Insrument and obligatiols secured hercby

shall renuin futly iffective u if no acceleration had occurred. However, this right to reinstatc shall not

apply in the case ofacceleration under Section 18'
' ' '20. 

Sale of Note; Change of Loan Senicer; Noffce of Grievance. The Note or a panial interest in

the Note (together witn tnis Security Instrument) can be sold one or nore times rvithout prior notice to

Borrower. i sale might result in i change in drc entity (known as the "[.oan Servicer") that collects
periodic PayrnenLs dui under the Note and ttris Security kutnrnent and gerforrrs oiher mortgage loan

servicing obtigations under the Note, this Security Instnment, ard Applicable law. There also might be

u,ftn,.#4|
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one ot more changes of the Loaa Servicer unrelated to a sale of the Note. If there is a change of the loan
Servicer, Borrower will be given written notice of the change which will state the name aod address of the

new [.oan Servicer, the address to which payments should be made and any other information RESPA
requires in connection with a notice of trar.sfer of servicing. If the Note is sold and thercafter the Lnan Ls

serviced by a Loan Servicer other than the purcbaser of the Note, the mortgage loan servicing obligations
to Borrower will remain with the lpan Servicer or bc transferred to a successor [,oan Servicer and are not
a.rsumed by fte Note purchaser unless otherwise provided by the Note purchaser.

Neither Borower nor lrnder rnay commence, join, or be joined to any judicial action (as either an
individual litigant or the uBmher of a class) ttrat arises from the other party's acdot$ pursuant to lhis
Security Insfnrment or that alleges that the other party bas breached any provision of, or any duty owed by
reason of, this Security Instnrment, until such Borrower or Lender has notified the other parry (with such
notice given in compliance with the requirements of Section t5) of such alleged brcach and afforded the
o,ther party hereto a reasonable period after the giving of such notice to take corective action. If
Applicable Law provides a tirne period which must elapse before certain action can be taken, that time
period will bc deemed to be reasonable tbr purposes of tbis paragnph. The notice of acceleratiou and
opportuttity to cure given to Bonower pursuilut to Section 22 and the notic'c of acceleration given to
Borrcwer pursuant to Section 18 shall be deemed to satisfy the notice and oppornmiry to take corrective
action provisions of this Section 20.

21. Hazardous Subslances. As used in 0ris Seccion 2l: ia) ''Hazardous Substances" are those

substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental law and the
f<rllowing substances: gasoline, kerosene, other flamnable or toxic petroleum products, toxic pesticides

and heibicides, volatile solvents, naterials conuining asbestos or forrnaldehyde, and radioactive materials;
(b) "Environmental l-aw" nrans federal laws and laws of thc jurisdiction where the Property is located that
relate to health, safety or environmental protectioa; (c) "Environmental Cleanup" includes aoy reqporse
action, remedial action, or rernoval action, as defined in Environmental Law; and (d) an "Environmentat
C,ondition" means a coudition thar can cause, contribute to, or otherwise nigger an Environmenlal
Clernup,

Borrower shall not cause or pennit the presence, use, disposal, storage, or release ofany Hazardous
Substances, or tbreaten to relcase any Hazardous Substances, on or in the Property. Borrower shall not do,
nor allow anyone else to do, anything affecting the Property (a) that is in violation ofany Environrnental
lau', O) which creates an Euvirorunental Condition, or (c) which, due to the presenci, use, or release of a
Hazardous Substaoce, cFatelr a condition that adversely affects the value of the Property. fire preceding
two sentences shall not apply to the presence, use, or storage on thc Property of small quantities of
Hazardous Substances that are generally recngnnd to be appropriate to norunl residential uses and to
nraintenance ofthe Property (including, but not lirited to, hanardout subsgnces in consumerproducts).

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other action by any goveflunental or regulatory agency or private party involving the Property and any
Flazardous Substance or Enviroumer[al l-aw of which Bonower has actua! knowledge, (b) any
Environnpntal Condidon, iucluding brt not limited to, any spilling, Ieaking, discharge, release or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Haeardous Substance which adversely affecb the value of the Property. [f Borrower learns, or is rptified
by any governmental or regulatory audrority, or any private party, that any rernoval or otber remediation
of any Hazardous Slrbsance affecting the Propeny is necessary, Bonower shall promptly take all necessary

rcmedial actioos in ac,cordance with Environmental I:w. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.

t^,rtn./t'1l1
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NON-UNIFORM COVENANTS. Bonower and Lender further covenant and agree as follows:

22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following

Borrower's breach of any covenant or agreement in this Security Instrument Out not prior to

nccderation under Section l8 unless Applicable Law provides otherwise). The notice shall specify: {a)

the defaulg O) the acdon requircd to cure the default; (c) a date, not less than 30 days from the date'

the notice is given to Borrower, by which the default must be cured; and (d) that failure to curc the

default on or before the date specined in the notice rnay result in accderation of the nrms secured by

this Security Instrument and sale of the Properfy. The notice shall further inform Borrower of the

right to reinstate after acceleradon and the right to bring a cour3 action to assert the non'exlsJence of

" 
O.f"ot or any otter defense of Borrower to acceleration and sale. If the default is not ctred on or

before the date specified in the notice, Lender at its ofiion, and without further demand, may lnvoke

the power of sali, including the right to accelerate futl payment of the Note, and any other rtmedis
permitted by Appllcnble l,aw. l,enaer slrall be entitled to cotlect all expenses lncurred in pusuing the

rernedies proviOia in this Section 22, including but not limied to, reasonable attorneys' fem and

cosls of title evidence.
If Lender invokes the power of salg lender shall execute or cause Trustee to execute written

notice of the occr,rrrence of an event of default and of l*nder's election io cause the Property to be

sold, and shall cause such notice to be recorded in each county in which any port of the Property is

tocaieO. Lender shall mail cropies of the notice as prexribed by Applicable L,aw to Borrower and to

the persons prescribed by Applicable Law. Trustee shall give public notice ofsale to the persons and

in the mannir prescribed by Applicabte Law. After the time rtquired by Applicable law,- Trustee'

wlthout demand on Bonower, slail sell the Property at puHic auction to the highest bidder at the

time and ptace and under the terms designated in the notice of sale in one or more parcels and in any

orden Trustee determines. Trustee may postpone sale of att or any parcel of the Property by public

announcement at the time and phce of any previously scheduled sale. Lender or its desigEce may

purchase the koPertY at anY sale.

Trustee sball deltver io the purchaser Trustee's deed conveying the hoperty wiihout any

covetrent or warranty, expressed oi implied. The recitals in the Trustee's deed shall be prima facie

evidence of the truth of the statements made therein. Trustee shall apply the pttceeds of the sale in

the following order: (a) to all expenses of the sate, includng, but not limited to, reasonable Trustee's

and attorneys' fees; (b) to alt sums securcd by this Security Instnrmenq and (c) any ercess to the

person or persions legrlly $tttled to it.
23. [e"on"ry"oce. Upon payment of all sums secured by this Security Instrument, I*nder shall

rcqucst Tru.spe to ,"coo"ry tli iroperty and shall surrcnder thrs Security lnsrnImeot ald all notes

eviderrcing debt secured Uy tlis Se".rrity Irutrument to Trustee. Tntstee strall reconvey the Property

rvitlrout *11rnty to the pirson or persons legally entitled to it. Such person or persons sbatl pay any

recordation costs. Lerder may chargi sur:h person or persons a fee for reconveying 0re Property-, 
-but-onlf

if the fee is paid o a third party (such as ttre Trustee) for services rendered and the drarging of the fee is

peruriued under Applicablc Law.
24. Substitule Trustee. Lender at irs optiou, may from lime to ume remove Trusee and appoint a

successor trustee to any Trustee appointed bereunder. Without conveyance of the Propeny, tbe successor

rrustce shall succeed ro all the titie, power and duties confened upon Tntstee herein and by Applicable

I-aw.
25. Assumption Fee. lf there is an assumption of this loan, Isder rnay charge an assumPtion fue of

U.S. $

,non'fth
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and coveDants contained in this
Security Irstrument and in any Rider executed by Bonower ard recordcd with it.

Witnesses:

-Witness

-Witness

/l/l
(Seal)

HAWLEY MCINTOSH -Borrower -Borrowcr

(Sal)
-Borrower

------JSeal)
-Borrower

(Seal)
-Botmwer

(Seal)
-Borrower

VMP-6A(N9 (0307) Page 14 of 15 Form3029 1/01
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STA1T OF NEVADA
coumY o, furL

This iustnrment was acknowledged betbre me on 'SZZloor*,^ / /'2 S'- bv

HAWLEY MCINTOSH

Mail Tax Statements To:

THE MOBTGAGE STOBE FINANCIAL,
CORPORATION
727 WEST 7TH STREET, SUITE #850
tOS ANGELES, CA 9OOI7

INC., A CALIFOBNIA

STATE OF NEVADA
County of Clerk

TRACEEA. ROMITO
Agpt. No.00-65737-l
Aoot Erirer Oct. 19.2006

tnttt*,fu
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LOAN Name: HAWLEY MCINTOSH

Property Address: 95o SEVEN HILLS DRIVE, UNIT 141 '1, HENDERSON, NV 89052

EXHIBIT IIAII

IEGAI DESCRIPTION OF PROPERW

LOAN NO.: o5os168244

LENDER SUPPORT SYSTEMS INC. EX.A.XX.FRM {O2l97)

0922



ADJUSTABLE RATE RIDER
(LIBOR Six-Month Index (As Published ln The WaIl Street Journa[)-: I$e-qF) . .-^-^

SEE "INTEREST.oNLY ADDENDUM To.ARM RIDER" ATTACHED HERETO AND MADE A PART HEREOF,

MUTTISTATE ADJUSTABLE RATE RIDEB.
@l-singleFar

. LIBOR SX-MONTH INDEX (AS PUBLISHED IN
amily - Fannie Mae Unlform Instrument
Page 1 of 4 LB\,oER supponrsysrEMslNc. BsaRNEw

LOAN NO.: 0508168244 MIN: 1 001 41 5000001 39326
MERS Phone; 1-888-679-6377

THIS ADJUSTABLE RATE RIDER is made this 8th day of SEPTEMBER, 2005

and is incorporated into and shall be deemed to amend and supplement the Mortgage., Deed

of frust, or Security Deed (the "security Instrurnent") of the same dat€. giv-e-n by. the
undersigired t'Borrower") to secure Boriower's {d_justab!1 late Note (the "Note"} to
THE MOFTGAGE STORE FINANCIAL,INC., A CALIFORNIA CORPORATION

{"Lender") of the same date and covering the property described in the Security Instument
and located at:

950 SEVEN H'LLS DRIVE, UNIT 141 1, HENDEBSON, NV 89052
lPropertY Addressl

THE NOTE CONTAINS PROVISIONS ATLOWING FOR CHANGES IN THE
INTEREsT nAiE AmO rne MONTHTY PAYMENT. THE NOTE LIMITS THE

AUOtirur BORROWER'S INTEREST RATE CAN CHANGE AT ANY ONE TIME
AND THE MAXIMUM RATE BORROWER MUST PAY.

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the

Security Instrument, Borrower and Lendar further covenant and agree as follows:
A. INTEREST RATE AND MONTHTY PAYMENT CHANGES

The Note provides fol an initial interest rate of 6.750 %. The Note provides

for changes in the interest rate and the monthly payments. as follows:
4, INTEREST RATE AND MONTHLY PAYMENT CHANGES

lAl Change Dares
The interest rate I will pay may change on the first day of OCTOBER, 2007 '

and on that dey every 6th month thereafter. Each date on which my intetest rate

could change is called a "Change Date."
lB) The Inde;
Beginning with the first Change Dalg, qV interest rate will be based on an lndex' The

.,lndex"- is thle averagi oi i"t"Oalirl offered rates for six month U.S' dollar-denominated
Oepoiits i" itii to"Ooi mlrket {'LIBOR'), as published in fh,e Wall $tr,ept.Jo=tllnql' lft^e^ryst
t"j"r,t lndex figure available as of the first bu'siness dav 9! the month immediatelv pteceding

the month in wiich the Change Date occurs is called the "Current lndex."

tnitll"fu
Form 3138 1/01
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lf the Index is no longer available, the Note Holder will choose a new index that is based
upon comparable information. The Note Holder will give me notice of this choice.

lG) Calculation of Changes
Before each Change Date, the Note Holder wilf calculate my new interest rate by adding

FIVE AND OOO/'OOOTHS percentage points( b.ooo %) to the Current Index. The Note Holder will then round rhe result of
this addition to the nearest one-eighth of one percentage point (0.125o/ol. Subject to the limats
stated in Section 4(D) below, this rounded arnount wil-l bil my new interest raie until the next
Change Date,

The Note Holder will then determine the amount of tre monthly payment that would be
sufficient_ to r.epa)' the unpaid principal that I am expected to owe ai thri Ctrange Date in full
on the Maturity Date at my new interest rate in substantially equal payrnents.-The result of
this calculation will be the new amount of my monthly payment.

{D) Llmits on Interest Rate Changes
The intetest tate I am required to pay at *re first Change Date will not be greater than

9.750

VMP-838R (0402)

7o ot less than 6.750 %. Thereafter, my interest rate will
never be increased or decreased on any single Change Date by rnore than

ONE AND 000/1000THS percentage points
( 1.000 %) from the rate of interest I have been paying for the preceding 6
months, My interest rate will never be greater than 12.750 96 , or less than 6.750 %.

{El Effective Date of Changes
My new anterest rate will become effective on each Change Date. I will pay the amount

of my new monthly payment beginning on the tarst monthly p-ayment date after the Change
Date until the amount of my monthly payment changes again.

(Fl Notice of Changes
The Note Holder will deliver or mail to rne a notice of any changes in my interest rate and

the arnount of my monthly payment before the effectiye date of any change. The notice will
include information required by law to b€ given to me and also the title and-telephone number
of a person who will answer any qusstion I may have regarding the notice.
B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER
Llniform Covenant 18 of the Security Instrument is amended to read as follows:

Transfer of the Propefi or a Beneflclal Interest in Borrower. As used in this
Section 18, nlnterest in the-Propertyn means any legal or beneficial interest in the
Property, including, but not limited to. those beneficial interests transferred in a
bond for deed, contract for deed, installment salos contract or escrow agreement,
the Intent of which is the transfer of title by Borrower at a futur€ d-ate to a
purchaser.

Page 2 ot 4
mra.,Hh
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lf all or any part of the Property or any Interest in the. Property .is Sold or
transferred (or if 'Borrower is noi a natural person and a beneficial interest in
iioirowiils botO or transferred) without Lender's prior written crcnsent, Lender may
r"ouir" lmmeJijte p6vment in full of all sums Secured by this Security Instrument'
However, this opti6n'shall not be exercised by Lender if such-exercise is prohibltecl
bv Apoliiable La'w. Lender also shall not exercise this option if: (a) Borrower causes
id ifiuffiitteA to lenUer information required by Leniler to ,evaluate the intended
ira;Jf€iA; iJ ii a new ioan were being'made tb tho transferee; atrd (b) Lender
ilisoi:"6iv Oeiitmir'6i tna{ LenOer'J sEcurity will not be impaired bv the loan
LsirmJtio" iitJ iniilni iisk of a breach of any covenant or agreement in this
Securiir/ Instrument is acceptable to Lender.

To the extent permitted by Appticable.Law, Lender may.charge a reasonable fee
a" a tonO'itioii-io GnoCr'Jcon'seni'to the loan assumption. Lender also may require
[neltlnsfaiii d sign an issumption agreement that id acceptable to Lender and that
diiidaiei inl-tiinsttrel to keei all th6 promises and agreements. made in the Note
ind-in thG S6curitv tnstrumeni, Borrower will continue to be obligate.d under the
tloie ind this Security lnstrument unless Lender releases Borrower in writing.

lf Lender exercises the option to require immediate payment in full,.Lender slall
oive Borrower-notice of aicdleration. The notice shall frovide-a period of not less
it-a-r, 5O O:avJ'tromitrJoaii ihe notice is given in accordance with Section 15 within
wnff -gorroweimust 

pay all sums secur6d by this.Security lnstrument. lf Borrower
iiiiJto pav ttrese sumiprioi to the expiration'of this period, Lender mav invokeanv
ierii"liei-riei-.-ittlO Uvliiis Security lnitrument without further notice or demand on
Borrower.

VMP-838R (04021 Page 3 of 4
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained
in this Adjustabte Rate Rider.

(Seal)
-Borroser

/Seal)
-Borower

{Scal)
-Borrower

(Seal)
-Borrowcr

-----------JSeal)
-Bonnwer

_ (SeaD
-Borowcr

vMP-8388 (04021 ?age 4 of 4 Form 3138 1/01
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CONDOMIMUM RIDER
LOAN NO.: 0508168244

MIN: 10O141 5000001 39326
MEFS Phone: 1 -888-679-6377

THIS CONDOMINIUM RIDER is made this 8th day of SEPTEMBER. 2005 ,

and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed

of Trust, or Security Deed (the "security Instrument") of the same date given by the

undelsigned (the "Borrower') to secuts Borrower's Note to
THE MORTGAGE STORE FINANCIAL, INC., A CAUFORNIA CORPORATION

(the 'Lender") of the same date and covering the
lnstrument and located at:

Property described in the Security

950 SEVEN HILLS DRIVE, UNIT I411, HENDERSON, NV 89052

IProperty Address]

The Property includes a unit in, together with an undivided interest in the common elements

of, a condominium project known as:
SEVEN HILLS

[Name of Condominium Projectl
(the "Condominium Project"). lf the owners association or othsr entity which acts for the

Condominium Project (the "Owners Association") holds title to property for the benefit or use

of its members or shareholders, the Proporty also includes Borrower's intersst in the Owners

Association and the uses, proceeds and benefits of Borrower's interest.

CONDOMINIUM COVENANTS. In addition to the covenants and agreernents made in the

Security lnstrument. Borrower and Lender further covenant and agree as fOllowS:
A. Gondomlnlum Obllgadons. Borrower shall perform all of Borrower's obligations under

the Condominium Project's Constituent Documents. The "Constituent Documents" are the: (i)

Declaration or any other document which creates the Condorninium Project; {ii) bylaws; {iii)

code of regulations; and (iv) other equivalent documents. Borrower shall promptly pay, when

due, all dues and assessments imposed pursuant to the Cgnstituent DocumentS.

B, Property Insurance, So long as the Owners Association maintains, with a generally

accepted insurance carrier, a "mastern ot "blanket" policy on the Condominium Project which
is satasfactory to Lender and which provides insurance coverage in the amounts (including

deductible levelsl, for the periods, and against toss by fire, hazards included within the term
"extended coverage," and any other hazards, including, but not lirnited to, earthquakes and

floods, from whiilr Lender requires insurance, then: (i) Lender waives the provision in

^ararrr/*hForm 3140 1/01
LENOEF SUPPOnT SVSTEMS lNC, 88.NEW lO3lOS'

MULTISTATE CONDOMINIUM BIDER'Single Familv -
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Section 3 for the Periodic Payment to Lender of the yearly premium installments for property
insurance on the Property; and (ii) Borrower's obligation under Section S to maintain property
insurance coverage on the Property is deemed satisfied to the extent that the required
coverage is provided by the Owners Association policy.

What Lender requires as a condition of this waiver can change during the term of the
loan.

Borlower shall give Lender prompt notice of any lapse in required property insurance
coverage provided by the rnaster or blanket policy.

ln the event of a distribution of property insurance proceeds in lieu of restoration or
repair following a loss to the Property, whethel to the unat or to common elements, any
proceeds payable to Borrower are hereby assigned and shall be paid to Londer for application
to the sums secured by the Security lnstrument, whether or not then due, with the excess, if
any, paid to Borrower.

C. Public Liabilitv Insurance. Borrower shall take such actions as may be reasonable to
insure that the Owners Association maintains a public liability insurance policy acceptable in
form, amount, and extent of coverage to Lender.

D. Condemnation. The proceeds of any award or claim for damages, direct or
consequential, payable to Borrower in connection with any condemnation or other taking of all
or any part of the Property, whether of the unit or of the common elements, or for any
conveyance in lieu of condemnation, are hereby assigned and shall be paid to Lender. Such
proceeds shall be applied by Lender to the sums secured by the Security lnstrument as
provided in Section 11

E. Lender's Prior Consent. Borrower shall not, except after notice to Lender and with
Lender's prior written consent, either partition or subdivide the Property or consent to: {i) the
abandonment or termination of the Condominium Project, except for abandonment or
termination required by law in the case of substantial destruction by fire or other casualty or
in the case of a taking by condemnation or eminent domain; {ii} any amendment to any
provision of the Constituent Documents if the provision is for the express benefit of Lender;
(iii) termination of professional management and assumption of self-managernent of the
Owners Association; or (iv) any action which would have the effect of rendering the public
liability insurance covetags maintained by the Owners Association unacceptable to Lender.

F. Remedies. lf Borrower does not pay condominium dues and assessments when due,
then Lender may pay them. Any amounts disbursed by Lender under this paragraph F shall
become additional debt of Borrower secured by the Security Instrument. Unless Borrower and
Lender agroe to other terms of payment, these amounts shall bear interest frorn the date of
disbursement at the Note rate and shall be payable, with interest, upon notice from Lender to
Borrower requesting payment.

n rrth
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BY SIGNiNG BELOW, Borrower accepts and agrees to the terms and covenants contained
in this Condorninium Rider.

/1
. Vl <*atl _ (Seal)

HAWTEY MCINTOSH -Bormwcr -Bomrwer

(Seat)
-Bonower

-Borrower

{Seal)
-Borrower

v-8R (04111 Page 3 of 3 Form 314O 7lO1

(Seal)
-Botmwer

(SeaD

-Borrowcr

(&al)
-Borrowcr
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1.4 FAMILY RIDER
(Assignment of Rents)

LOAN NO.: 0508168244 MIN: 1 O01 41 5OO000l 39326
MERS Phone: | -888-679-6377

THIS 1-4 FAMILY RIDER is made this 8th day of SEPTEMBER. 2005
and is incorporated into and shatl be deemed to amend and supplement the Mortgage. Deed
of Trust, or Security Deed (the "Security Instrument") of the same date given by the
undersigned (the "Borrower") to secure Borrower's Note to
THE MORTGAGE STOFE FINANCIAL.INC,, A CALIFOBNIA CORPOBATION

(the "Lender") of ths same date and covering the Property described in the Security
Instrument and located at:

950 SEVEN HILLS DRIVE, UNIT 1411, HENOERSON, NV 89052
IProperty Addressl

14 FAMILY COVENANTS. ln addition to the covenants and agreements made in the
Securifl Instrument, Borrower and Lender further covenant and agree as follows:

A. ADDITIONAL PROPEBTY SUBJECT TO THE SECURITY INSTRUMENT, ln addition to
the Property described in the Security lnstrument, the following items now or hereafter
attached to the Property to the extsnt they are fixtures are added to the ftoperty dsscription.
and shall also constitute the Property covered by the Security lnstrument: building materials,
appliances and goods of every nature whatsoever now or hereafter located in, on, or used, or
intended to be used in connection with the Property, including, but not limited to, those for
the purposes of supplying or distributing heating, cooling, electricity, gas, water, air and light,
fire prevention and extinguishing apparatus, security and access control apparatus, plumbing,
bath tubs, water heaters, water closets, sinks, ranges, stoves, refrigerators, dishwashers,
disposals, waghers, dryers, awnings, storrn windows, storrn doors, screens, blinds, shades,
curtains and curtain rods, attached mirrors, cabinets, paneling and attached floor coverings,
all of which, including replacements and additions thereto, shall be deemed to be and remain
a part of the Property covered by the Security Instrument. All of the foregoing together with
the Property described in the Security Instrument (or the leasehold estate if the Security
Insttument is on a leasehold) are referred to in this 1-4 Family Rider and the Security
lnstrument as the "Property."

&rrk\,
Fom 3170 1/01

MULTISTATE 1'4 FAMILY RIDER - Fannie Mae/Freddie Mac UNIFORM INSTRUMENT
v-57R (0411) Page 1 of 4 LEND€R SiJPPOAT SYSTEMS INC. 67R.NEW (03/05}
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B. USE OF PROPERTY; GOMPLIANCE \inTH LAW. Borrower shall not seek. agree to ot
rnake a change in the use of the Property or its zoning classification,. unless Lender.has
agreed in writing to the change. Borrower shall comply with all laws, ordinances, regulations
and requirementi of any goveinmental body applicable to the Ploperty.

c. SUBoRDINATE UENS. Except as permitted by federal law, Borrower shall not allow
any tien inferior to the Security In'strumint to be perfected against the Property without
Lender's prior written permission.

D. RENT LOSS INSURANCE. Borrower shall maintain insurance against rent loss in
addition to the other hazards for which insurance is required by Section 5.

E. "BORROWER,S RIGHT TO REINSTATE" DELETED. SECI|ON 19 iS dCIEtEd.

F. BORROWER'S OCCUPANCY. Unless Lender and Borrower otherwise agree in writing,
Section 6 concerning Borrower's occupancy ot the Property is deleted'

G. ASSIGNMENT OF IEASES. Upon Lender's request after default, Borrower sh.all assign
to Lenasi-alt teasei of the Property dnd all security deposits made in connection with leases
;t ihC eroperiy. Upon the aisign'ment, Lender shall have. the. right to modify, extend or
i6rminutsifie e'xistifis leises andto execute new leases, iqlgnder! sole discretion, As used
in itriC pirigiaptrG, iire worC "lease" shall mean "subleasen if the Security Instrument is on a
leasehold.

H. ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; TENDER lN POSSESSION'
gorrower -aUsotutetV 

anC uniondiiionally assigns and transfers to Lender all the rents and
ievenuei finlntjit'oi the Property, relardleis of to whom the Rents of the Propertv_are
b-aGUtJ. ebirower'authorizes t-'endrii orlender's agents to collect the.Rents, and agrees that
6i,ifr tenant of the Property shall pay the Rents-to Lender or Lender's agents. ljowever.
B;i;b;;-ilta-ti ieceive 

-tne'Rents uiriit: til Lender has given Borrower notice of default
puiiuuni to Seciion Z2 ot tne Security Initrument, and (ii) Lender_has given notice-to the
[enant(s) that the Rents ars to bs paid io Lender or Lender's aS94!.. This assignment of Rents
ionitltuies in ibsolute assignmeni and not an assignment for additional security only.

v-57F (041 1) Page 2 ol 4
SnWrfu

Form 3170 1/01
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. . . lf Lender gives notice of default to Borrower: (il all Rents received by Borrower shall be
held by^Botrower as trustee for the benefit of Lender only, to be applied tb the sums secured
by the Security Instrumenu {ii) Lender shall be entitled t6 collect in'd receive all of the Rents
of the Property; (iii). Borrower agrees that each tenant of the Property shall pay atl Rents due
and unpaid..to. Lender or Lendei's agents upon Lender's written derirand to the tenanu (iv)
u.nle-.sq applicable law provides otherwise, dll Rents collected by Lender ol Lender's adents
shall be applied first to the costs of taking control of and managing the Propety- and
collecting the.Rents, including, but not limited- to, attorney's fees, rec?ivbr's fees,'prerhiums
on .receiver's bonds, repair and maintenance costs, insurahce premiums, taxes, ass'essments
and.other chatgeson the Property, and then to the sums secuied by the Securiiy Instrument;
(v). Lender, L_endet's agents ot any judicially appointed receiver shall be tiable td account foi
only those Rents actually received; and (vi) Lender shall be entitled to have a receiver
appointed to take possession of and manage the Property and collect the Bents and profits
derived fiom the Property wathout any shbwing as'to ihe inadequacy of the Property as
security.

lf the Rents of the Property a{e not sufficient to cover the costs of taking contol of and
managing the.Propelty an! of collecting the Rents any funds expended by tender for such
purposes shall become indebtedness of Borrower to Lender' secured 

-by the Security
Instrument pursuant to Section 9.

Borrower represents and warrants that Borrower has not executed anv orior assionmont
of the Rents and has not performed, and will not perform, any act that woitld prevent-Lender
from exercising its rights under this paragraph.

Lender, or Lender's agents or a judicially appointed re-ceiver, shall not be required to enter
upon, take control of or maintain the Propefi before or after qivino notice-of default to
Borrower. However, Lender, or Lender's agents or a judicially app6intetr receiver, may do so
at _any time when a default occurs. Any application of Reits shall not cure oi waive any
Cefault or invalidate any other right or remedy of Lender, This assignment of Rents of thil
Ptoperty shall terminate when all fhe sums secured by the Security lnslrument are paid in full.

l. CROSS-DEFAULT PROVISION. Borrower's default or breach under any note or
agreement in which Lender has an interest shall be a breach under the Security Instrument
and Lender may invoke any of the remedies permitted by the Security Instrument,

v.57R (O411) Page 3 of 4
,^On rr?h
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(Seat)
-Borrower

(Seal)
-Bonower

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained

in this 1-4 Family Ridet.

{Seal)

v-s7R {0411) Page 4 of 4 Form 3170 f/01

(Seal)
-Bonower

(Seal)
-Bonower

. (Seal)
-Borrower
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PREPAYMENT RIDER
LOAN NO.: 0508168244 MIN: 1 oO1 41 SOOOOOI 39326

MEBS Phone: l -888-679-6377

This ''PREPAYMENT RIDER" fterein'after "Rider") is made this 8th day of SEPTEMBER, 2Oo5
and is incorporarcd itrto and shell be deemed to amend and mpplenrent the Mortgage, Deed of Trust, or
Security Deed (the "Security lrmtrument") of the same date made by the undenigned (the "Bonower") to
secure Borrower's Note (the Note") to
THE MORTGAGE STORE FINANCIAL, INC,, A CALIFORNTA CORPORATION

(the "Itnder') which is secured by the Security Insuument on real property located at:

950 SEVEN HILLS DRIVE. UNIT 1411, HENDERSON, NV 89052
lProperty Addresst

ADDITIONAL COVENANTS. In addition to the covenanLs and agreements made in *re Note or Sec'urity
Insmrment, Borrower aud knder further covenant and agree as follows:

I have the right to rnake payments ofPrincipat at aoy tince before they are due. A prepayment of alt of
the unpaid principal is known as a "Full Prepayment." A prepayment of only part of the unpaid principal
is knowl ari a "Partial Prepayment."

Except as provided below, I may make a Full or Partial Prepayment at any tine . If I nuke a Partial
Prepayment equal to one or more of my monthly paynents, my due date may be advarrced no nore than
one month. If I make any other Partial Prepayment, I must still make each Iater payment as it becomes due
and in the same amount. I rnay rnake a Full Prepayment at any time. However, if within t}e first

TWENTY FOUR ( 24 > months after the exocution of ths De€d of Trost, I nrake any prepayrnent(s)
within any l2-month period the btal aurount of which exceeds TWENTY percent

I 20.OO Vo) of the original Principal anounc of this loan, I will pay a prepayment charge in an amount
equal m the payment of srx ( g ) nonth.s' advance interest on the amount by which
the tolal of my prepayment(s) within *ut l2-month period cxceeds
( 20.00 7a) of the original Principal amount of tlre loan,

TWENTY percent

Prepayment - HARD PaO. I of 2

tnnias:#h
TENDER SUPPORT SYSTEMS INC. PRE-NV.R.PRE IO5/O5I
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BY SIGNING BELOW, Borrowcr accepts and agrecs to the terms and coveoants contained in this

Prepaynent Rider.

lSeal)
-Bonower

(S€al)
-Borrower

(Seal)
-Borrower

-Borrower

(Seat)

'Borrower

(SeaD ._ (S€d)
-Borrc,wcr

Page 2 ol 2
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II{IEREST-ONLY ADDENDI]M
TO AI}ruSTABLE RATE RIDER

LOAN NO.: 0508168244 MIN: 1 001 41 5000001 39326
MERS Phone: 1 -888-679-6377

PROPERTY ADDRESS: 950 SEVEN HILLS DBIVE, UNIT t 41 'l , HENDERSON, NV 89052

THIS ADDENDUM is rude this 8th day of SEPTEMBER,2005 , and is incorporated into
and incnded to form a part of the Adjusuble Rate Ridsr (the "Rider") dated Ore same date as ttus
Addendum executed by thc undersigned and payable to
THE MORTGAGE STOHE FINANCIAL, INC., A CALIFORNIA CORPORATION

(the "Irnder").

THIS ADDENDUM supersedes $ction 4(Q of the Rider, None of the other provisions of the Note are
changed by 0ris Addendum.

4. INTERDSTRAITANDMONTSLYPAYMEMCIIANGES
(C) Calculation of Changes

Before each Change Date, the Note Holder will calculate my new interest rate by adding
FIVE AND OOO/IOOOTHS percentage poin(s) ( 5.000 %) n he CurrEnt Index
for such Change Date, The Note Holder will then round the result of this addition to the nearest
one-cigltth of one perccntage point Q,125%). S\bject to tbe limits stated in Section 4@) betow, this
rounded amount will be my ttew intercst rate uutil thE next Change Date.

During the hterest{nly Period, the Note Holder will lhen determinc the amount of the
monlhly paymetrt that would be sufticient to repay accmed interest. This will be fte amount of my
monftly payment umil the earlier of the next Change Date or the end of the Interest{nly Period unless I
nuke a voluntary prepayment of principal during such period. If I make a voluntary prepayment of
principal during the Interest-Only Period, my payment ilnount for subsequent palnents will be reduced to
the amount necessary to pay intercst at the then current interest rate on the lower principal balance. At the
end of the Interest{nly Period and on each Change Date thereafter, the Note Holder will determine the
arnount of the monthly payment that would be suflicieat to repay in full the unpaid principal that I an
expected to owe at the end of the lnterest{nly Period or Change Date, as applicable, in equal monthly
paymeilts over the rernaining term of the Note. The result of this calculation will be the new armunt of
my monthly payment. After the end of the Interest{nly Period, my payment will not be rsdrced due to
rcluntary prepayments.

P€Oa t ot ?

nu,,#hl
TENDER g'PPOHT SYSTEMS INC. GN.O86.CEN IO8O4I
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- - (Seat)
-Bonower

(Seal)
-Bonower

(Seal)
-Borrower

(Seatl - JSeal)
-Bonower -Bonower
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dots next t.o it on the left and it looks like a separate

category.

MR.ADAVIS:Yeahryou'reright'sorryabout'that'

It's -- this is -- you're my -- you're my guinea Pi9, Your

Honor, for my --
THE COURT: No, okaY.

l4R. ADAtvlS: -- first PowerPoint' So --

THE COI}RT: A11 right.

MR. ADAI{S: Yeah, it's -- it's all one sentence'

And I'II put it all up there. nso to the extent of the

assessments for conrnon expenses baSed on the periodic budget'rl

Now, every association has a periodic budget. It has been

argUed in the past that, while we have to look sornewhere else'

we have to look to another Nevada revised statute for what --

what the conrnon expenses are based upon. But the -- the

language i-s very clear is that we're looking at the

assessments for conrnon expenses based on the periodic budget'

Now, in this particular case, Horizon at seven Hills'

budget is specifically d.efined in the cc&Rs. ilBudget shall

mean a written iternized estimate of the e><penses to be

incurred by the association in perforrning its functions under

this declaration, prepared, approved and ratified ptrrsuant to

provisions of this declaration."

so we know that every -- every homeowners association

projects a budget, how much is it going to cost the

KARR REPORTTNG, INC.
13
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associat.ion to -- to survive in the next year? Letrs say it's

$1201000- L,etf s say there's 100 houses in the association.

So each house is going to get assessed $L,200 as their annual

assessment. And if, under the CC&Rs, they're payable in

installments, every house will have to pay $100 a month. So

wefre looking to the assessments for corunon expenses based on

the periodic budget adopted by the association pursuant to NRS

116.3115, which is the enabling legislation for an association

to adopt. a periodic budget,

So the statute goes on to say, ntvhich would have

become due in the absence of acceleration during the nine

months innediately preceding institution of an action to

enforce the l-ien." Took me a little while to understand what

that phrase, rrlrlhich wou}d have beconre due in the absence of

acceleration" meant. But it.'s -- it's rather simple after

looking at the CC&Rs. The CC&Rs for Horizon at Seven Hil-Is

and I think every other association, basically says that the

first annual assessment for each unit shall be prorated on the

number of months remaining in the fiscal year.

So we have the annual assessment per home, and then

we have a CC&R provision saying, Okay, you can pay that,

hon€owner, j-n monthly assessments. But if you accel-erate at

all, the whole year's goj-ng to be due. But if you donrt

accelerate it, then you pay it in monthly assessments. So

when it says 'rwhich would have become due in the absence of

KARR REPORTING, INC.
I4

0799



1
I

2

3

4

5

6

7

I
9

10

11

12

r-3

I4

15

r_5

L7

18

19

20

2L

22

23

24

25

acceleration during the nine months inrnediately preceding

institution of an action to enforce the lienr' we're talkj-ng

about monthly installnents, or quarterly installments'

depending on how the CC&Rs read.

so j-n this particular example for Horizon at seven

Hi]ls, it|s a __ it's a monthly inst'a1lment, so it wou}d be

nine months of whatever it is the monthly assessment would be'

So, and then nfurrnediately preceding institution of an action

to enforce the u-en, " this is one I think where, quite

honestly, the word action may be subject to a variety of

interpretations.

WeseeitasfiIeaningwhatNevadaRevisedStat__

procedures Rul-es -- 2 and 3 call it, which i-s there'll be one

form of action and that'tl be a civil action where you file a

complaint with a court of law. Arrd also in a -- in a -- in

this actual -- this very statute in subparaqraph 7, it really

tel-ls you what an action is. It's a -- it's a proceeding

wherein a judgrnent or a decree is rendered. And -- and that

really is only one tlpe of action and only a judge can do that

in a court of law.

SoI'llkeepthisupforyouifyouwanttokeep

Iooking at it, but --
THE COIJRT: No, that's okay' Go ahead'

MR. ADAI'{S: okay. sO now we're talking about what

is senior to the first mortgage. we've got the external

KARR REPORTING, INC.
15
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repair costs and werve got assessnents for corunon expenses

based on periodic budget, adopted by the association, which

would have become due in the absence of acceleration during

those nine months just preceding the institution of an action

to enforce a lien.

Unfortunately, the statute's even longer. There's a

Fannie and Freddie provision here, and -- which is really not

before the Court, but I'11 just give it to you real quick.

All of this is unless federal regulations adopted by Fannie

Mae or Freddie Mac require a shorter period of time for the

priority of the lien. And incidentally, they do reguire a

shorter period of tjme. Under the Fannie and Freddie sellj-ng

and servicing agreernents that they enter into with the banks

and the Loan servicers, there's a six-month cap on the

superpriority lien.

Now, it certainly can be interpreted that because

Fannie and Freddie only require a six-month cap, then the

superpriority lien is only six months. We're -- we're not --
actually not argui-ng that right now, and thatrs -- that's

something I'm -- Irm -- sort of would like to look into. But

-- and the -- the prfunary reason, Your Honor, why this is an

interesting sort of part of the statute is because Fannie Mae

and Freddie Mac are giovernment sponsored entities. They're

not regulatory bodies, they're not adminj-strative agencj-es.

Now they're under the FHFA, which is a groverrunent agency,

KARR REPORTING, INC.
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because of the --'they're under a conservatorship since 2008'

But Fannie Mae and Freddie Mac never pass

regulations. They pass internal under.writing $:idelines.

They pass selling and servicing guid.elines, They donrt really

pass regulations. So I'm not sure if the -- the person that'

wrote this language probabJ-y meant that, well, whatever Fannie

-- Fannie and Freddie have in their unden'riting guidelines or

their internal policies is really what we're going to look at'

rather than, you know, passing regrulations.

Anyway, if the federal regulations adopted by Fannie

Mae and Freddie Mac reqrire a shorter period of tirne -- period

of priority for the tien, let's see, the period during which

the lien is prior to all security interests described in

paragraph B, that was the first mortgage, must be determined

with a court in accordance to those federal reqrlations.

Except notwithstandi-ng those regulations, the period of

priority of the lien must not be less than six months

inrrnediately preceding institution of an action to enforce the

lien. So we got the Fannie and Freddie guidelines. It's six

months for them. Perhaps it's six months for everybody'

depending on how you interpret the statute'

So to do a qrrick recap, Nevada's traditional }ien

priorities state, "First in tirne, first in right." The ucloA

breaks frorn the traditional lien priority law. We know that

NRS 116.3116 give the HoA a general lien against the homeo!{ner

KARR REPORTING, INC.
t'7
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for construction penalties, assessments, and fines starting

from the date they become due. That general l-ien also

includes fees for conrnon elements, external repair costs, for

l-ate palment of assessments, for construction penalties, fines

for CC&Rs violations, charges to record anendments, the CC&Rs

and statements of unpaid assessments.

The HOArs lj-en is junior pursuant to the second sub

-- the second subsection of NRS 115.3116. "The HOA's lien is
junior to liens recorded before the CC&Rs were recorded to the

first mortgage and to tax liens; exceptrr -- and here is the

break with traditional lien priority 1aw -- "port.ion of the

HOA's lien is sutrrerior to the first mortgage to the extent of

exlerior repair charges and to the extent of assessments for

coilmon exlpenses based on the periodic budget adopted by the

association pursuant to 116.3115, whlch would have become due

in the absence of acceleration during the nine months

jnrnediately preceding inst.itut.ion of an action to enforce the

lien. "

So the calculation, how do you calculate a

superpriority }ien accordj-ng to the formula that's given to us

in NRS 11-6.3116? WeIl, first thing the Court would have to do

is determine the date that an action to enforce the lien

occurred. Because that's the triggeri-ng date that the Court

wiII look back j-n time, the nine-month -- nine-month

look-back.

KARR REPORTING, TNC,
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so we need to know when an action to enforce the h-en

occurred. once we know that, the court would take a look at

the association's periodic budget that it adopted pursuant to

NRS 116.3115 for that period of time innrediately prior to the

acti-on date. So we grot the action date, we take a look at the

budget, it was passed just before the HoA instituted a civil

action to enforce the 1ien, and then the Court would then

determine what the assessnrents for conunon e)<penseS based on

that periodic budget were absent accel-erating the install-ments

for the period of nine months i:'mnediately prior to the action

date.so,it__andthenyouaddtheexEeri-orrepaircosts.
So the formuta is this sinpte. This is a very long

statute for a very sirrple formula. Superpriority lien equals

nine months of assessments based on the periodic budget, plus

exterior repair costs. That's really what it says'

Now, we had mentioned earlier on that the uniform

conunissioners wanted it to be a fixed and linr-ited amount so a

bank couJd escrow that aITPunt. And so there'd be sofl€ Sort of

eguitable bal-ance between given -- giving the HoA, you know,

something. l4aybe not everlrt'hing, but something' And arso

giving the banks and Fannie Mae and Freddie Mac and mortgage

pulling trusts and investors sonle sort of certainty when

Iending money or buying mortgage backed securities as to what

their Iiability is going to be-

And I'Il try to quickly go through the rest here'

KARR REPORTING, INC.
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There's -- there's a laundry list of support.ing authority that

I just want to point out real quick. We had an arbitration,

ADR 10 -- 10-87. And this was an arbitratj-on, still currently

going on, on behalf of 18 investors versus about six or eight

law firms and coll-ection agencies,

We did a Motion for Sunrnary Judgmenf, this Motion for

Surrrnary Judgrnent, before Arbit,rator Percy Michelle, and he

declared -- or he actually gave us an interirn award. And he

granted our motion. And he said in that award that NRS

116.3116(2), the Superpriority Lien Statute, provides a cap of

nine months of assessments for superpriority lien purposes.

Therefore, costs and fees rel-aLed to the unpaid assessments

are subject to the nine month cap.

This arbitrator granted the claimant's Motion for

Sunnnary Judgment on this issue, thus they are the prevailing

party on this issue. And the Motion for Sunmary Judgrnent, the

arbitrator stated, costs and fees related to unpaid

assessments may be included in an HOA's superpriority amount.

However, they may not be added on top of the superpriority

lien amount. In other words, they have not be added to the

superpriority amount to exceed the 1lrLit on the superpriority

lien amount, i.e., the limit of nj-ne times the monthly

assessment amount.

So therers been a -- and the Colorado courts and the

Connecticut courts all -- al-l basically state the same thing.

KARR REPORTING, INC.
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On the superpriority portion of the Jien, you can have a whole

lot of things up there. But whatever you put up there cannot

exceed that statutory limit in other sLates of six months of

aSSeSsments. Here in Nevada, it'S nine months of asseSsments.

The attorney general and the Financial Institutions

Division issued an advisory opinion and a decLaratory order on

this specific issue. Concnission C'eorge Burns, represented by

the attorney general, stated, "A collection agency is limited

to the total of nine months of assessnents for corrnon charges

on the amount it can collect pursuant to priority status

provided in NRS 116.3116(2). This nine-month cap includes

fees and charges and interest and costs, penalties' or fines,

which the association could appfy toward a lien pursuant to

NRS 116.3116." Again, Conunissioner Burns and the attorney

general said, Yes, you can have a lot of dj-fferent t'hings in

the superpriority portion, as 1on9 as the -- as long as that

superpriority lien does not exceed the nine-month cap. That's

nine times the monthly assessments.

conrnlssioner Burns went on to say, "Tbe amount of the

lien, which has priority over the first mortgage, cannot

exceed what the association would have regplarly charged for

comrnon expenses for the unit in the nine months prior to

institution of an action to enforce the lien. Any balance

exceeding the nine-month Umitation would be subordinate to

the first mortgage holder.n

KARR REPORTING, INC.
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That's important, because as -- as one law professor

conrented, dnd the Colorado courts adopted, this is really a

split priority lien. Werve g'ot the superpriority grcrtion,

which is capped at nine months of assessments, t^hen werve g'ot

the junior portion that gets totally extingrished by the first

mortgage holder's foreclosure. But thatrs not to say that. the

honeowners association cannot proceed against that homeowner

civilly for that amount. So there is a remedy there.

Judge Elizabeth Gonzalez, in ruling on the exact sarne

motion that is -- that's now before this court in another

case, she ruled that "Homeowners associations have a

superpriority Iien, which has priority - priority over the

first security interest on a homeownerts unit.I' However, the

superpriority lien amount is not without lirnits. In NRS

116.3116, it's clear that the amount of the superpriority

Iien, that 1s that amount of a homeowners association's lien,
which retains priority status over the first security
j-nterest, is limited "to the extentr" and that's the key

language -- key ljniting language of the statute, "to the

extent of those assessments for conmon expenses based upon the

association's periodic budget that woul-d have become due in

the nine months -- nine month period j:rrnediately preceding an

association's institution of an action to enforce its
statutory lien, and to the extent of those external repair

costs. tt
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' And she went on to rule, the words, "To the extent of

contained in the superpriority lien statute mean no more than,

which clearly indicates a nExiJrrlm figure or a cap on the

superpriority lien, which cannot be exceeded,n And then she

went on to rule, just like every other state court, just like

Connr-issioner Burns, just tike Arbitrator Percy Michelle, that

that superpriority lien can include a lot of different things,

as long as the cap does not get exceded-

our 80 in our L0-49, there was another arbit,ration --
TIm COURT: You realize that these are not

precedential --
MR. ADAPIS: Actually, none of this stuff is

precedential --
THE COURT: Right. OkaY.

l4R. ADAN{S: -- other than the Nevada Supreme Court

TliE COURT: Al-l right-

l-{R. ADAI'4S: -- which has a --
THE COIJRT: A1l right. So -- so you can tell me, I

accept --
MR. ADAI'IS: Okay.

THE COURT: -- what youtre telling me is that a lot

of people who have decided these things have *- have rtade --

MR. ADAN4S: The same ruling.

TIIE COURT: Right. OkaY.
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MR. ADAI4S: Okay.

THE COURI: So.

MR. ADA[{S: So I will whiz past that, then. There's

the Colorado Court of Appeals. That is cont,ained in -- in the

briefing. But the Court of Appeals in Colorado in the first

Atl-antic case said the exact same thing. There's a J-irnit, but

you can include lots of stuff in the tfur[t as long as the

hmit's not exceeded. Connecticut Supreme Court ruled the

same thing. And U.S. District Court in Massachusetts rul-ed

the same thing.

Now, these are all states that adopted the -- the

UCIOA. They've amended it since then and tweaked it. But

essentially it says the same thing, with the exception of

Connecticut, who made a rnajor amendment. Connecticut they --
the legisl-ature allowed col-lection costs to be on top of the

superpriority lien, to -- to add it. Thatrs what was tried
here in 2009, but it was defeated.

The general council for the FIIFA for -- for Fannie

and Freddie wrote a letter to @vernor Sandoval's attorney

saying that, I'I wouJd note Fannj-e Mae and Freddie Mac have

provided for reimbursement of six months of regular comnon

expenses. They do not reimburse for collecti-on costs or

attorneyst fees."

THE COURT: Let me just ask a guestion --
MR- ADAI4S: Go ahead.

KARR REPORTING, INC.
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THE COURT: -- about the institution of an action.

}4R. ADAMS: YCS.

TllE couRT: could it not be that once a foreclosure

is instituted, that that would constitute the action?

MR. ADAN'IS: Yes.

TIIE COURT: OkaY.

MR. ADAI4S: Yeah. No, that *- it can be'

THE COURT: I know it's a nonjudicial foreclosure,

but, I mean, could it not be because I -- f was understanding

you to say that they'd still have to come in and --

MR. ADA}IIS: WCII __

TIIE COURT: -- file an action, even if --

l4R. ADAI4S: -- Ye&, the --
THE COURT: -- a foreclosure has been started.

MR. ADAI4S: The word action, because it -- it'

doesn't say civil action, it says action --
TliE COURT: Right.

MR. ADAI'IS: -- and that's really the part of the

statute that I think is the only part that needs

interpretation.

THE COIJRT: Well, if theY come in --
MR. ADAI4S: I think the other part is clear.

TIIE COURT: -- and have to file an action after a

nonjudicial foreclosure has been started, that's going to

really make everlrL.hing sornewhat confused, right? Because then

KARR REPORTING, INC.
25

0810



1

2

3

4

q

6

'7

x

9

10

11

I2

13

T4

15

16

I7

L8

I9

20

2L

22

23

24

2s

you have a 1i-s pendens recorded and the foreclosure --
foreclosure wil-l be --

MR. ADAPIS: WeII, there -- therers no one action

rule when it comes to a homeowners association lien. So

theyrre free to actually file the action, try to collect their
money from the person that actually owes it --

Tfm COURT: Okay.

l4R, ADAI{S: -- before getting their right to go

after the person or institution that wasnrt responsible for
it. And if there's a rationale lie action means civiL action,

is because f think there's an obligation of a homeowners

association to proceed against the wrongdoer first before

proceeding agaJ-nst the person that didn't do any[hing wrong.

But thatr you know, Judge, I want to be honest and -- and

that's -- that is a word that needs interpretation by the

Court.

The rest of the statute I think is clear. That word,

we interpret it as civil action. The Massachusetts U.S.

District Court interpreted it as a civil action, the

institution in a court of law. This court or some other court

may decide no, that -- that means something different.

But at l-east what needs to occur is the word needs

be defined. It just canrt be anlrbhing. Is -- is an action

-- to enforce a lien the sending of a letter? Is it the

filing of a notice of default pursuant to NRS 116.311G? I

KARR F.EPORTTNG, INC.
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mean, what is

be something.

on that, wetd

something.

it.? So if it's not a clvil action, itrs got to

So to the extent the Court would like to opine

Iove to see an order and at least we'd have

THE COURT: All right-

MR. ADAI,IS: I'd nentioned Connecticut laws. Their

law chanqed. They had the same exact law, but they added that

Iittle section down there that the superpriority lien is going

to be also composed of attorneys fees and collection costs.

Plus the six months. We here tried to pass t'hat', but it

failed. Down at the bottom there you'll see the ]egislative

langn:age that was proposed, which -- which did not pass. V{hat

did pass is they bxrped it up to nine months and they included

external repair costs.

}OLL, by the way, was an interesting legislative

Session, because the collection industry tried Lo do the sarne

thing, once agaj-n, to add those attorneys fees and collection

costs on top of the nine month lien- That also failed.

Your Honor, I think I'11 cut it off there' because I

think my opposing counseL is goj-ng to go int.o the Elkhorn case

and JP Morgan case, and I can address those later.

THE COURT: All right.

MR, ADAI4S: Thank You.

TilE COURT: Very well. Thank you. Counse]?

MR. HINCKLEY: Your Honor, based on vlr. Adams'

KARR REPORTING, INC.
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deLailed history of the statute, I'II just stick to maybe our

differences of opinion as to the statute and the case law may

not be so one-sided with every decision limiting the

superpriority lien.

Start with NRS 116.3716, subsection 1, "Any

penalties, fees, charges, late charges, fines, and interest

are enforceable as assessments.n He quoted that. Let's skip

to the superpriority l-j-en exception, which l4r. Adams also

quoted. rrThe l-ien is also prior to all security interest

described in paragiraph B to the extent of any charges incurred

by the associationr " yadda, yadda, nand to the extent of the

assessments for comnon e)q)enses based on the periodic budget

adopted by the association pursuant to NRS 1l-6.311-5." NRS

116.31-15 basically says the homeowners association can adopt a

budget. based on the assessments. 116.3116 says late fees,

collection costs, those are enforceable as assessments. So

based on the associatj-on's ability to adopt a budget pursuant

to the assessments, that includes the late fees and col-lection

costs and interest.

TI{E COURT: lrltrat about }4r. Adams' argn:rnent that even

if they are included, they can't exceed what nine months of

the assessment.s would be. The reguJar assessments.

MR. HINCiCIEY: I think that falls under the Allstate
Insurance Conpany case f cited in the brief. It basically

says, "When a statute contains words that have a plain and

KARR REPORTING, INC.
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certain meaningi, no part of the statute should be rendered

superfl-uous or meaningl-ess in n6nner that l^rould produce alr

absurd result.' It's plaintiff's position that would produce

this absurd result. The legislators specifically gave

homeowners associations a superpriority lien and a right to

collect those liens, interest. If they're not allowed to

include these attorneys fees and collection costs' that part

of the statute is rendered sl4)erfl-uous.

Under Mr. Mams hlpo --
THE COURT: But they're still being given a super

priority, at least up to the nine months- I mean, not

everybody gets that.

MR. HINCKLEY: Here's where the absurd part comes

in. Under I4r. Adams' h14rcthetica1, we'll be generous and say

that homeowners association monthly asses$nent is $100 a

month. Times that by his calculation, the homeortners

association is entitled to a superpriority lien of $900. Yet

they have the -- the homeowners association has the right to

go col-lect attorneys fees, collecLions cosLs, and interest.

But they have to incur those costs. The horneowners

association has --
TFIE COURT: But he still can proceed against the

owner, right, on their contractual claim.

MR. HINCKTEY: As a practical matter, that would go

KARR REPORTING, INC.
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TI{E COURT: Vfhat. about the argument --
MR. HINCKLEY: Therers a reason they're foreclosed

on.

THE COLTRT: l{hrat about the argument that l-enders

have to have some predictability in -- in the system or

they're not going to make l-oans? There has to be some --
something so that they're not caught off guard with sorTe

assessment, if it just comes out of the --
MR. HINCKLEY: Sure. The lenders are on not,ice of

the lien. The homeowners associati-on has to file the Ii-en.

When they go in to decide whether or not they're going to Lend

on this speci-fic property, they're going to look at the -- the

recorder's office and see; there's been a lien recordd by the

associati-on, we should find out how much that is and what

theyfre interested in getting. There's their predictability.
They're not notice of the l-ien, just as the j-nvestors are.

F4r. Adams' argument that the j-nvestors are these innocent

parties isntt necessarily the case. The investors are on

notice of the associ-ation's lien,
TtlE COURT: The J-ien may -- may come up after -- the

arnount of the lien may con€ up after the loan's already been

made, right? I mean, they've made the l-oan for $100,000 or

whatever and they -- they think that it's only going to be --
that thej-r superprJ-ority exposure's only going to be the nine

months for the -- the regnrlar assessments that are made, and

KARR REPORTING, INC.
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then they find out, oh, by the way, there's another -- here's

another $5,000 for attorneys fees and costs and things. I

don't know.

l4R. HINCKI,EY: Like I said, it'd be based on the

Iender's interpretation of NRS 116, which is exactly why we're

here today. So if they risk the interpretation of the statute

and the -- it.'S not interpreted as they see it, I guess thatrs

-- that's their deei-sion to make.

Investors aren't the innocent parties here. Thre

innocent parties ar'e the other honeowners who timely pay their

assessments. Because their assessnents are going to increase

when the previouS honeowner doeSn't make the aSSessments and

geLs foreclosed on. Then the investor comes in.

I grress the -- the best part of argument is the case

law interpreting. This very same statute. And I know we've

gone through a lot of non-precedential case law with the

V{ingbrook [phonetic) order, whlch was based on an abatement

lien and didn't even address colLection costs. The Financial

Institute Division and Conrnissioner Burns, who Judge Johnson

ruled had no jurisdiction to interpret the statute. Didnrt --

didn't get to the merits of the -- the order or decision. No

jurisdiction.

I don't believe Mr. Adams addressed the conunissi-on

for Conrnon Interest Conrnunities in Condom:iniums opinion. As

the FinanciaL fnstitute Dj-vision is not the agency given the

KARR REPORTING, INC.
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authority to interpret NRS 116, the Conrnission on Conrnon --
for Conrnon Interest Cormnunities and Condonr-inium Hotels is the

agency given authority to interpret NRS 116. They e>rpressly

reject this finite amount argrrrent that t',Ir. Adams put forth.

The argrument has been advanced that limiting the superpriorj-ty

to a finite amount is necessary in order to preserve this

conprondse and the willingness of lenders to continue to lend

in conrnon interest connn:nities. The same question that Your

Honor raised.

Accordingly, both a plain reading of the applicable

provisions of NRS 116.3116 and the policy deterrninations of

conunentators, the State of Connecticut and l-enders themselves,

support the conclusion that associations should be able to

include specified costs of collecting as part of the

association's superpriority lien. So they expressly reject

the idea of a finite arncunt.. Taking into account these

lenders' concerns over the predictability and the need, maybe,

to even put in an escrow account.

The Connecticut case that they're referring was the

Hudson House case. In Hudson House, they also reject the

finite amount. argument. Connecticut Supreme Court ruled that

attorneys fees and costs rm:st be included in the superprJ-ority

Iien. And herets what the Connecticut Supreme Court stated:

"Since the amount of monthi-y assessments are in most instances

srnall, and since the statute Urnits the priority status to

KARR REPORTTNG, INC.
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only a six-Ilbnth period., and since in most instances i-t is

going to be the only priority debt that in fact is

collectible, it seems highly unlikely that the legislature

woul-d have authorized such foreclosure proceedings with out

including the costs of collection in the sum entitled to a

priority. To conclude that the legisl-ature intended otherwise

would have that body fashionin€t a bow wj-thout string or

affohts. tt

Here's the absurd result that plaintiff's position

sets forth. They give the association right to -- to j-ncur

these collection costs and attorneys fees, it's a bow without

an arrow. Because they could never do it under plaintiff's

reading. It wouldn't be cost effective-

with regards to the other district court cases' IrlI

briefly go through them. As you know they may be non

precedent.ial, but it may be probably just for this court to

hear. The first decision at the district court level in the

state of Nevada dealing with this decision was the Corbel

fphonetic] decision, in which Judge Jackie Glass specifically

i-ncluded attorneys fees, interest, and reasonable cost of

collection. Plaintiff 's argn-unent against the Corbel decision

is Judge Glass wasn't j-nformed at the time. She n6de a wrong

decision. The law hasn't changed with regards to that portion

of NRS 116, since Judge Glass made that decision'

With regards to the Elkhorn and JP Morgan cases'
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which have been cited in the briefs, plaintiff tries to make a

distinction as to the judicial foreclosure route versus the

nonjudicial forecl-osure route. The orders in those two cases

don't limit the inclusion of attorneys fees and collection

costs to judicial forecl-osures. Thereby expanding it to

nonjudicial foreclosure cases, as well, They don't base I{r.

Adams' reference NRS 116.3116, subparagraph 7, which talks

about if judgnent or decree must include attorneys fees.

Those orders don't reference that portion of the statute.

ff those judges wanted to lirnit that readj-ng of the

statute or that award to that section of the stalute, they

wouJd have included it and said pursuant to NRS 116.3116,

subparagraph 7. They would have specifically included that.
They didn't. Iherefore we can infer replJ-es -- or applies to

both judicial and nonjudicial foreclosure.

With regards to the legislative failures, we know

that I s irrelevant. As t.hey referenced, the coll-ection

agencyrs attempting to change NRS 115, investors tried to
change 116, as wel-L, and lirnit to a finite amount of nine

months. That failed, as well.

As stated before, public policy; itrs not the

investors who are the innocent parties because they're on

notice of the 1ien. Itrs the other homeowners. So to say

that the investors are, you know, this innocent party, is not

correct.
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with regards to the filing of an action, Your Honor's

concern is exactly right. The legislature gave these

honeowners associations right to foreclose on these liens

without filing a ccnplaint, wiLhout filing a civil actj-on.

A11 the homeowners association needs to do to foreclose on

their lien is mail the unit's owner a notice of del-inquent

assesslTrent, record a notice of default and election to sell.

And if the unit owner doesn't care, they enforce their l-ien.

Under plaintiffrs posi-tion, the homeowners association isn't

given a superpriority lien, or even a priority lien. Theyrre

gi-ven a lien like any other, and they'd have to fil-e a

conplaint to get it enforced, otherwise, they're extingruished.

Lastly, NRS.31-16 doesnrt say the associationrs

institutj-on of an action. It says' rrThe institution of an

action. " Atlowing other parties to come in and make t'hese --

to start these actions, cormence these proceedings with the

HOA's superpriority l-ien still attaching to that. property.

I think my last arg:rment is l'4r. Adams presents a

sinple formula of nine times monthly assessnents. ff it was

that sinple, the legislature would have put that exact formula

in the statute, Itts not -- it can't be calculated like tbat

due to the incl-usion of attorneys fees, coll-ections costs, in

addition to the abatement lien, which I4r. Mams referred to as

the externaL repair costs.

THE COURT: Alt right. Thank You.
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MR. ADAI4S: Thank you. Your Honor, therers --
there's no dispute that -- that colleet.ions costs and

attorneys fees can be included in the superpriority lien. So

can fines, fees, penalties, and fots of other stuff. But the

l-ien is capped at -- at a figure egualing nine months of

assessments.

So the one thing, I think it's inportant for us to

note where we are econsnically now and where we were

economically in 1991 when NRS 116 was -- was adopted. Back in

the heyday there'd be l-ots of eguity in homes. Real- estate

prices were going r"rp and up in the '90s. So when a homeowners

association had to foreclose its 1ien, whord proba-bIy get --
well, first of all, a bank would never let that happen,

because thererd be so much equity in the property. The --
there -- back when it was originally passed, there really

wasn't a possibility that the horneowners assocj-ation wouldn't

get everything that it wanted, sinply because there was so

much equity in the -- in the properties back in those days.

We had a crash, and now the homeow"ners associations are

corrplaining that they can only get nine months of assessments

plus external repair costs. And maybe it's a good conplaint,

I mean, maybe they have a valid conplaint.

But it's up to the Nevada legislature to make that

detennination and to change the law to allow afl of these

collectj-on costs to be included on top of the superpriority

KARR RBPORTING, INC.
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lien. Because aS we've seen before the sr-rperpriority lienr

there's a specific forrm.rla, we know we have to look to the

periodic budget, we know we have a nine-month look=back on the

installments, and we know we j-nclude exterior repair costs.

Itts specifically laid out. The policy reasons of whether

that's a good policy or not really arenrt for the court to

decid.e. The Court is just to -- to apply the law as written,

and to interpret those vagLre or ambigrurous parts of it'

Now, there was reference made to a coup"le of district

court cases here. The Elkhorn case was one of them. And that

is one where Judge Vega had a specific declaratory relief

clairn in front of her and specifically, taken right from the

-- the order is, nlf the association' -- this j-s one of the

guestions she had to answer. "If the association has the

right to bring a judicial forecl-osure action to satisfy it's

superpriori-ty lien j-n Nevada, are the non attolneys fees and

costs of collection accrued by the association to bring the

judicial foreclosure action considered a conponent of the

superpriority lien?"

so in this case, Judge vega was specifically dealing

with a judicial foreclosure. And as we'II see, therets a

specific statute that says if the homeowners association gets

a judgnent or there's a decree from a court, then yes'

attorneys fees and costs are included in the superpriority

lien. Judge Vega answered that question and she said yes, you
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get attorneys fees and coLlection costs. If you file the

judicial action, you get a judgrnent. That's not any of these

cases before the Court. Every single case I'm dealing with

now are nonjudicial forec.l-osures where there' s no judgrnent .

And the statute that says and honeowners association

gets attorneys fees is -- is in NRS 1-16.31-16, subparagraph 7,

and it says, "A judgnrent or decree in any action brought under

this sect.ion must include costs and reasonable attorneys fees

for the prevailing party. So that's why ,Judge Vega ruled that

in a judicial forecl-osure where you get a judgment, you get

attorneys fees and costs.

The same thing with .Iudge ldilliams in the JP Morgan

case that was alluded to. Judge Williams even cited, when he

awarded attorneys fees and costs on top of the superpriority

lien, he even cited, f'Pursuant to NRS 115.3116, subparagi"raph

7.t' So I dontt think there's any disagreement that if a

homeowners association gets a judgment, they get attorneys

fees and costs. That's not this case. And this, actually,

specific to this case, the Horizon at Seven Hill-s case, there

was never a judgment. There was never a l-awsuj-t. It was just

a nonjudicial proceedings.

The CICC advisory opinion, Conmrissioner l{ichael

Buckley is the one that drafted and published the opinion for
the CICC. Conrnissj-oner Buckley is also a lawyer, a partner at

the l-aw firm of Jones Vargas, JusL coincidentally, Jones

KARR REPORTING, rNC.
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Vargas was hired. one week prior to his opinion coming out.

t{ired by FMI Management, Red Rock collections, one of the

Iargest homeowners association collections agencies in the

state of Nevada. So I'm just saying it was kind of

coincidental- that one week prior to this opinion corning out,

Jones Vargas was hired. -- they were hired to actually lobby to

change the law.

And conffdssioner Buckley was very frank about that

when we discussed that on the record at one of the concrLission

hearings, is that, Y€s, indeed, their firm was hired' I

personal thought that was conflict of interest for

Conrnissioner Buckley to be publishing this advisory opinion'

but he didn't think it was. So him being the -- the

cormnissioner, he won that arqument-

But more irrportantly, the CICC's advisory opinion

doesn't address the issue that's before the Court. It asks a

specific question. Thrat advisory opinion asked may the

association also recover as part of the superpriority lien the

costs and fees incurred by an assocj-ation j-n collecting such

assessments. It didn't. answer the question, is there a cap?

Everybody agEees that the superpriority lien can be composed

of lots of different things, incl-uding collection costs' But

the connrission never addressed the question -- never answered

the qr:estion, it was never posed to them' whether there is a

statutory nine-month caP.

KARR REPORTING, INC.
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THE COLIRT: That one you were showing a moment agro

involving J-udge Williams --
MR. ADAMS: Yes.

TIIE COttRT: -- forty-some thousand doll-ars in fees?

MR. ADAI4S: That was attorneys fees, yeah.

TIIE COLIRT: Right. Did he deterrnine that that was

recoverable in excess of the cap, or was that -- recover that

amount up to the cap? Thatrs what Irm trying to make sure

r--
MR. ADAI{S: He -- well, he -- I think he -- he

determined that pursuant to the subparagraph 7, that the

prevailing party was entitled to those fees and costs. I
think thatrs --

THE COURT: That would all be part of the

superpriority lane in excess of the cap that you're arguing,

or -- or not?

MR. ADAI\4S: You know the answer to that -- f -- I'm

not sure that that's what he ruled.

THE COURT: Okay.

MR. ADAI{S: I meant I -- I'd -- guite frankly, I,d
have to take a look at his decision again.

THE COURT: Vihat I understand you to be saying is
that all these other things, apart fro the regular assessments

that are made periodically or whatever -*
MR. ADAI\4S: Yeah.

KARR REPORTING, rNC.
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TI{E COURT: -- can be j-ncluded in the superpriority

lien as long as collectively all items don't exeeed what would

be the nine rnonths for the regul-ar assessnents.

l4R. ADAI4S: Plus exterior repair costs -

THE COURT: Right.

MR. ADAI'IS: And that's -- that's what the word to

the extent is neant for.

THE COURT: Okay. That -- that's what you --

MR. ADAI4S: And the reason why I -- I have that

opinion and the CoLorado courts and the Connecticut court and

the Massachusetts court a1I agree with that, is because the --

the UCIOA says that, well, all of these other things are

enforceabl-e as aSSeSSmentS are enforCeable. AsseSsrnents are

enforceable against the original honeowner by filing a .l-ien,

so all of this stuff is included in the general basic lien pot

against the homeowners associatj-on. But when you have the --

the incident of a mortgage foreclosure, then that aII gets

wiped out pursuant to traditional l-ien priority 1aw' except

for the U-ttle bit that gets prioritized, and that's whatts in

the formula, basicallY, in the superpriori-ty lien fornnrla.

THE COURT: A1l right.

MR. ADAI'4S: By the way, the CICC did cite favorably

the Colorado case 1aw, stating that there is a maxjnum l5rn-it

on the lien. It -- it stated that they -- they found very

helpful in their analysis the Colorado case 1aw, and then they

KARR REPORTING, INC.
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actually cited the case law that basically states that the --
to the extent of the assessments which woul-d have been due

during the six months inrnediately preceding an action to

enforce the lien rnerely limits the maximum amount of all fees

and charges that are contained in the superpriority lien. So

I think -- I think they acknowledged, and they said *- they

said it favorably to the Colorado case law.

But the question really wasn't before them. And I --
incidentally, Michael Buckley shot me an e-mail and said, you

know, herers -- here's my advisory opinion and -- and do you

have any comr€nts on it? And I said, wel1, you don't -- you

donrt address the problem as -- of whether there's a cap or

not. But he just went ahead and published his original

version, anlmay. So I -- I don't think -- and I donrt know

what he would say, but f think clearly the question asked in
the advisory opinion is not the guestion we're asking the

Court to resol-ve.

And in conclusion, we've got the plain language of

the superpriorj-ty lien, nine months assessments plus exterj-or

repai-r costs. And then we've got the plethora of cases and

advisory opinions and so forth that -- that prorote that. I
want to just guickly address the Hudson House case. TLre

Connecticut Hudson House case was, I believe it was 1991 or

1992 when that case cane out. Connecticut actually changed

its law right after that case. But that was another judicial

KARR REPORTTNG, rNC.
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forecl-osure case. The only reason why Connecticut in that

case incl-uded attorneys fees and collection costs was because

they have the same prevailing party language. Threre was a

lawsuit, there was a judicial forecl-osure, and the eourt

awarded attorneys fees, and that was proper pursuant t'o that

-- their version of the super -- or of the prevailing party

attorneys fees cost.

Unless -- I think -- I think we've -- I think the

Court probably knows more than its ever wanted to know about

this issue. So --
TFIE COURT: No, that -- no, that's fine- It's --

l4R. ADA[\4S: If the Court has any questions --

TFIE COURT: -- very interesting'

l4R. ADAI,IS: -- I'd be happy to --

Tl{E COURT: A11 right. I will- take it under

advisement, though. I want to review it further before I

rule.

MR. ADA},IS: SUTE.

THE COURT: It's got some -- the langnrage and

everything and -- and are you going to neke your PowerPoint

part of the record here?

MR. ADAI,IS: I can, Your Honor. I do have soile

copies.

THE COURT: I -- I think that for purposes of the

record, the PowerPoint should be made part of it' so --

KARR REPORTING, INC.
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MR. ADAI\4S: Thank you, Your Honor.

TFIE COURT: -- that any reviewing court can --
MR. ADAI4S: Okay. I agree. It4ay T approach?

TI{E COURT: -- the reviewing court, T should say,

can know what it was that was presented to me. Al-1 right?

MR. ADAI4S: Thank you, Your Honor.

I\4R. HINCKLEY: Thank you, Your Honor.

l4S. PREI{SRIRUT: Thank you, Your Honor.

THE COURT: AfI right, thank you. Have a nice

holiday season.

(Court recessed aE 12:08 p.m.)
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A-11-647850-8

Business Court

DISTRICT COURT
CLARK COUNTY, NEVADA

COURT MINUTES December 1.2,2m1

A-rr-647gfl-B Ikon Holdings LLC, Plaintiff(s)
VS.

Horizon at Seven Hills Homeowners Association, Defendan

December l2,2ml 9:00 AM

HEARD BY: Denton, Mark R.

COURT CLERK: Linda Denman

All Pending Motions

COURTROOM: RIC Courtroom 12A

RECORDER CynthiaGeorgilas

PARTIES James Adams, Esq., and Puonyarat Premsrirut, Esq., for Plaintiff
PRESENT: Eric Hinckley, Esq., for Defendant

JOURNAL ENTRIES

MOTION FOR PARTIAL SUMMARY JUDGMENT ON ISSUE OF DECLARATORY RELIEF.. .

DEFENDANT HORIZONS AT SEVEN HILLS HOMEOWNERS' ASSOCIATION'S OPPOSITION

TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT ANd COUNTERMOTION

FOR SUMMARY TUDGMENT

Mr. Adams accompanied his arguments with a polA/er point presentation that was lodged with the

Court and identified as Court Exhibit 1. Mr. Adams explained the evolvement of the Super Priority

Lien (SpL) given to HOAs over first mortgage holders in Nevada and other states. He stressed that

NRS 116.3116 caps the amount of such liens to nine (9) months of assessments and any charges

incurred on external improvements. He added that the HOA can civilly sue the for:rner homeowner

for any additional fees owed but the amount over the stated term should not be enforced against a

subsequent purchaser.

Mr. Hinckley argued that including costs and attorney fees within this same capped limit seriously

harms HOA's inlheir ability to keep to their annual budgets and recomrnended improvements. The

purpose of the SpL was to enable the HoA to get the monies owed to them without having to file a
-omplaint and become embroiled in an expensive court proceedin{ He concluded that had the

Legislature intended to limit the total amount of a SPL to nine months of assessment, they would

have explicitly stated their intentions in the revised statute.

UFoilo*ing argument, COURT ORDERED matter TAKEN UNDER ADVISEMENT'

PRINT DATE: 12/12/2011. Page 1 of 2 Minutes Date: December 12'2O\I
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A-11-647850-B

Business Court

DISTRICT COURT
CLARK COUNTY, NEVADA

COURT MINUTES December'16,2011

A-77-647850-B Ikon Holdings LLC, Plaintiff(s)
VS.

Horizon at Seven Hills Homeowners Association, Defendant(s)

December1,6,2011. 11:20AM Decision Re Plaintiff's Motion for Partial
Summary judgment & Defendant's
Countermotion

HEARD BY: Denton, Mark R. COURTROOM: RfC Courtroom 12A

COURT CLERK: SharrY Frascarelli

RECORDER:

- REPORTER:

-
PRESENT:

JOURNAL ENTRIES

- HAVING further reviewed the matter relative to Plaintiff's Motion for Partial Summary Judgment

heard and taken under advisement on December7Z,2o]j., the Court is persuaded that Plaintiff's

position is correct relative to the components of the superpriority lien (exterior repair costs and 9

months of regular assessments) and the cap relative to the regular assessments, but it is not

persuaded rJative to Plaintiff's position concerning the need for a civil action to trigger the

Lntitlement to the superpriority. Therefore, the Motion is GRANTED IN PART to the extent

indicated, and Defendant's Countermotion is GRANTED IN PART relative to the civil-action issue.

Cou:rsel for Plaintiff is firected to submit a proposed order after passing the same by Defendant's

counsel. Instead of seeking to litigate any fisapproval through conespondence directed to the Court

or to counsel with copies to the Court, any such disapproval should be the subject of motion practice

following entry of order.
IT IS SO ORDERED.

CLERK'S NOTE: A copV of this minute order was provided to: James R. Adams, Esq. (Adams Law

Group); puonyarat Pre,msrirut, Esq. and Eric Hinckley, Esq. (Alverson, Taylor, Mortensen & Sanders

PRINTDATE: 12/16/2011 Page 1 of 2 Minutes Date: December 16,201-1.
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(Page 1 of 2,

e-l1-6478s0-B
DISTRICT GOURT

CLARK COUNTY, NEVADA

COURT MINUTES

A-r1,-&7gffi-B Ikon Holdings LLC, Plaintiff(s)
VS.

fanuary 09,2m2 2:45 PM

HEARD BY: Denton, Mark R.

COURT CLERK: Linda Denman

PARTTES
PRESENT:

Horizon at Seven Hills Homeowners Association, Defendant(s)

Mandatory Rule 16

Conference

COTIRTROOM: CHAMBERS

Puonyarat Premcdtut, Esq., for Plaintiff
Eric Hinckley, Esq., for Defendant

TOURNAL ENTRIES

MANDATORY RULE 16 CONFERENCE

IN CHAMBERS: Counsel advised this is a superprioritylien claim. Competing proposed Orders as

to the Court's ruling of Plaintiff's Motion for Summary Judgment were provided for the Court's

consideration with the parties in dispute as to the whether the language shouldbe specific or general'

Court urged the parties to conduct the 16.1 Conference within the next few weeks and ORDERED

that the Case Conference Report (CCR) be filed by February IO,}O7Z,with a follow-up Status Check

to ensure same to which the^parties do not need to attend if the CCR has been filed. A copy of the

CCR must be provided to Dis.overy Comnrissioner Bulla for preparation of the scheduling order and

then this Depirtment will process the trial order. All Discovery will be heard by the Department'

Court stated that if and when there is a consensus that the matter was ripe for a settlement

con-ference, counsel should contact the Department's JEA as to scheduling; however, if there is no

consensus, either party can file a motion for same.

There were no issues of confidential documents or other business to fiscuss.

j4tO/2012 AT 9:00AM STATUS CHECK: CASE CONFERENCE REPORT
v

PRINTDATE: 01/11-/2012 Page 1 of 2 Minutes Date: fanuary W,2012
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Electronically Filed
A111612012Q2.29:43 PM

SJD
&.-l'&4''*

AMS LAW GROUP. LTD.
CLERK OF THE COURT

AMES R. ADAMS, ESQ.
adaBar No.6874

ASSLY SAYYAR, ESQ.
ada BarNo. 9178

8010 W. Sahara Ave. Suite 260
Vegas, Nevada 89117

702\ 838-7200
838-3636 Fax

wnevada.

tornevs for P

PUOY K. PREMSRIRUT, ESQ.,INC.
Puoy K. Premsrirut, Esq.

adaBar No.7141
520 S. Fourth Street.2"d Floor
Las Vegas, NV 89101
(702) 384-ss63
(702)-385- 1752 Fax

for Plainti

DISTRICT COURT

CLARK COUNTY, NEVADA

Case No: A-11-647850-C
Dept: No. 13

Date of Hearing
Time of Hearing

MOTION FOR SUMMARY JUDGMENT

coMES NOW the plaintiff, IKON HOLDINGS, LLC, a Nevada limited liability company'

by and through its counselo James R. Adams, Esq', of Adams Law Group, Ltd', and Puoy K'

remsrirut, Esq., of PuoyK. Premsrirut, Esq.,Inc., and file this Motion for SummaryJudgment' This

otion is made based upon the following Points and Authorities and all other pleadings and papers

IKON HOLDINGS, LLC, aNevada limited liability
company,

Plaintiff.
vs.

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES I through 10 and ROE
ENTITIES 1 through 10 inclusive,

file herein.
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Dated this 14* day of January,2012.

AND EACH OF YOU will please

JUDGMENT will be heard in the

r \Z}tZ, at hour of 9 : 0 0 or as soon thereafter as counsel can be heard.

Dated this 14ft dayof January,2012.
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YOU

SUMMARY

Februa

,|

ADAMS LAW GROUP, LTD.

/s/ James R.

i{;;;a;B;N;?874
ASSLY SAYYAR, ESQ.
Nevada BarNo. 9178
8010 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89117
Tel: 702-838-7200
Fax:702-838-3600

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq,
Nevada BarNo. 7141
520 S. Fourth Street, 2"d Floor
Las Vegas, NV 89101
(702) 384-ss63
(702)-385-1752Fax
puremsrinrt(Zl)brcr,vnlawlv.ecm
Attorneys for Plaintiff

NOTICE OF MOTION

ADAMS LAW GROUP, LTD,

/s/ James R. Adams
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874
8010 W. SaharaAve., Suite 260
Las Vegas, Nevada 89t17
Tel: 702-838-7200
Fax: 702-838-3600
j ames @adamslawnevada. com

PUOY K. PREMSRTRUT, INC.
Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141
520 S. Fourth Street, 2"d Floor
Las Vegas, NV 89101
(702) 384-ss63
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Attorneys for Plainti ff

MEMORAI{DUM OF POINTS AND AUTHORITIES

I

STATEMENT OF UNDISPUTED FACTS

The following is the relevant and undisputed time-line of events:

. 71612005

9t15t2005

6t312009

8t4t2009

6t28t2010

7tr4l20r0

913012010

t0lr8l20r0

Defendant, a Nevada homeowners' association, recorded!qth. Clark
countv. Nevada. Recorder's office, the Declaration of covenants
Condiiions & Restrictions and Reservations ofEasements for Horizon
at Seven Hills Homeowners Association (Ex. 1, "CC&RS").

Hawley Mclntosh purchased a home located within the Defendant

associitiot at 950 se,ren Hills Drive, Suite 1411, Henderson Nevada

89052, APN 177-35-610-137 (8x.2, the o'Mclntosh Deed") (the
,.unit,). Mr. Mclntosh obtained'a first mortgage secured against the

Unit (Ex. 3, "First Deed of Trust")'

Mr. Mclntosh became delinquent in his first mortgage payments and his

first mortgage lender filed a Notice of Default (Ex. 4, 'oFirst Mortgage
Default")

Defendant filed a Notice of Default against Mr. Mclntosh for Mr.
Mclntosh's non-payment ofAssociation assessments and other costs ol
$4,289.50 (Ex. 5, "HOA Default").

Mr. Mclntosh's first mortgage lender foreclosed on Mr. Mclntosh's
Unit and, at the foreclosur-e iuction, Scott M. Ludwig purchased the

Unit (Ex. 6, "Trustee's Deed") ("6128110 Foreclosure Auction")'

Scott M, Ludwig transferred the Unit by quit claim deed to Plainti
(Ex.7, "Ikon Deed").

Defendant filed a lien against the Unit and ilcluded past due

assessments and costs whic-h were incurred by the former owner, Mr.
Mclntosh, and which were extinguished by th-. fop.losure auction
pursuant to NRS I I 6. 3 I I 6(2) and 

-section 
7. 9 of Defendant' s cc&RS

tg*. g "Notice of Delinquent Assessment Lien")'

Defendant sent Plaintiff a letter stating, "Per your request, the current

balance for the above property is $6282'q4." (Ex.9, the "10/l8i 10

Collection Letter'). Th-e l0/ | 8/10 Collection Letter included amounts

owed to the Defendant by Mr. Mclntosh, the original owner, which had

been extinguished as against Plaintiff by the foreclosure auction.

Defendant frled aNotice of Default against the Unit and included past

due assessments and costs which were incgrred by the former owner'
Mr. Mclntosh, and which were extinguished by the foreclosure auction
(Ex. 10, "Association Notice of Default")'

r|r8120r0

3-
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here is no dispute that the Unit, being located within Defendant homeowners' association, is subj

NRS 116 (Common Interest Ownership Uniform Act) and Defendant's CC&RS.

II

ARGUMENT AT LAW

Tnn SumuaRv JuocmnNr STaNnARD - Tnrs Counr May Dscrnn Qunsrrons or Law
Wnnnn Tnone rs No F,lcruar, Drspure

Summary Judgment is appropriate where the pleadings and affidavits on file show that there

s no genuine issue as to any material fact and that the moving party is entitled to judgment as a

of law. Montgomerv v. Ponderosa Construction, Inc., 10 I Nev. 476, 418, 705 P .2d 652, 655

1985). See also, Burnettv. CBA SecuritvServices, 107Nev.787,788,820P.2d750,751(1991).

non-moving party o'bears the burden to 'do more than simply show that there is some metaphysical

ubt'astotheoperativefactsinordertoavoidsummaryjudgmentbeingentered.o'Woodv.safewav.

.,121 P .3d I 026, I 03 I (Nev. 2005). To this end, the Nevada Supreme Court has recently ovemrled

he "slightest doubt" standard and has adopted the standard as set forth in

.,477U.5.242(1986). SeeWoodv. Safewav,Inc.,l2lP.3d 1026, 1031 (Nev.2005). Therefore,

he non-movingpartymust set forth specific facts demonstrating the existence of a "qenuine" issue for

t entered aqainst him. Collins v. Union Federal Savings & Loan, 99

. 284,294, 662 P.2d 610, 618-619 (1983). The non-moving party's documentation must be

issible evidence and he or she "is not entitled to build a case on the qossamer threads of whimsv.

speculationandconjecturo."I4,99Nev.at302,662P.2dat62l(quotingHahnv. Sergeant,523F.2d

I , 467 (1st Cir. 197 5)). When there is no genuine issue of material fact and the non-moving party

ides no admissible evidence to the contrary, summary judgment is "mandated." Celotex Corp.

477 US 317 ,322 (1986).

Bv rrs DEMlNns, Lrnns lNo NorrcEs oF DnpAULT, DnrnNnaNr Vrourno SocrroN 7.9
oF rHE CC&RS rNn NRS 116.3116(2).

l. Violation of CC&RS

Pursuant to Section 7.9 of the CC&RS, the foreclosure of the first mortgage lender of the Unit

extinguishes the Defendant's lien against the Unit but for an amount equal to 6 months of assessnr
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Regarding priority of homcowner association assessment liens, Section 7.9 of the CC&RS state the

following:

A lien for assessments, including interest, costs, and attorneys' fees,

as provided for herein, shalf be prior to- all other liens and
encumbrances on a unit, except for... (b) a first Mortga_ge

Recorded before the delinquency of the assessment so_ught to be

enforced (except to the exteit of Annual Assessments which would
have become due in the absence of acceleration during the six (6)

months immediately preceding institution of an action to enforce
the tien)... subj ect to f6regoi n g provision o! t]r!s Section 7.9, thesale
or transfer of 

"tty 
uni-t pursuant to judicial or non-iudicial

foreclosure of a First Morlgage shall extinguish the lien of such
assessment as to payments which became due priorlo such sale or
transfer... the Pers6n who obtains title and his or her successors

and assigns shall not be liable for the share of the common
Expenseior assessments by the Association ch_argeable to.such Unit
which became due prior tb the acquisition of title to such Unit by
such Person (excepi to the extent of Annual Assessments which
would have bbcomle due in the absence of acceleration during the
six (6) months immediately preceding institution of an action to

enforce the lien). (Ex. 1, CC&RS)

Thus, pursuant to the CC&RS, two legal concepts ate clear:

l. Defendant's lien against a Unit includes assessments, interest, costs

attorney's fees; and

2. Defendant's lien is subordinate to the first mortgage holder and is extinguished

by the foreclosure of the Unit but for an amognt equal to 6 months

assessments.

the time of foreclosure, Defendant's monthly assessments were $190.00 (See Ex. 9, the 10118/10

ollection Letter, breakdown of fees). Thus, pursuant to the cc&Rs, the maximum amount of

Defendant's lienwhich could survive foreclosurewas 6 times $190.00 (or $1,140'00) (see Section 7'9

f the CC&RS above).

However. the l0lIgl2010 Collection Letter demanded 96,287 .94 from Plaintiff. A portion o

that amount for was assessments and fees accrued for the period of time after the 6128lI0 Foreclosure

ion and a portion of that amount was for assessments and fees accrued before the 6128110

oreclosure Auction. Fortunately, the 1 0/ 1 8/ 1 0 Collection Letter was accompanied by a breakdown

f fees and costs. A review of the breakdown of the fees and costs on Ex. 9 reveals that Defendant was

demanding a total of $3,684.52 for amounts incurred by Mr. Mclntosh (the prior owner who was

-5-

and

0841



9

10

11

t2

13

t4

15

t6

17

18

t9

20

2l

22

^1ZJ

24

25

26

27

28

foreclosed upon) for aperiod of time before the 6128ll0 Foreclosure Auction. An examination of the

of fees was as follows:

52,262.02 for amounts from "01/l0-06/10"L

5

6

.|

2.

4.

$547.50 for amounts from "l0/09 - 12109"

$75.00 for amounts from "10/09 - 12109"

$800.00 for association foreclosure costs incurred by Mr. Mclntosh.

;-* *R
r- ..r_. ipric,i-ti;rlj.tsij::j$tc !
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i Foreclosrrc trees &costs Amotat

ForeclosuraFees 400,00

TitleRcPott 400.00

Posting/Publication 0'00

Csurier 0.00

PosFooemo$ofsale 0.00

Condust Salc 0.00

Prepare/RecordDeod 0.00

(otha) 0'00

(oihet) 0.00

(othcr) 0j0

suDrorAl, {TildT6'T

s6287.94

FOREELOSURE TOTAL
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Collection Crc DCIC
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Pursuant to Section 7.9 of the CC&RS, Plaintiffwas only liable for 6 times Defendant's monthl

assessment for the period of time prior to taking title at the foreclosure auction (or $ 1,140.00). Thus,

for the time neriod nri from Plainti

52,544.52 more than allowed ($3,684,52 - $1,140.00). Therefore,

Defendant failed to comply with Section 7,9 of the CC&RS by demanding, noticing and liening

Plaintiff s Unit for more than $ 1,140.00 for the time period prior to the 6128110 Foreclosure Auction.

2. Violation of NRS 116.3116

Further, pursuant to NRS 1 16.31 16, a homeowners' association, such as Defendant, has a lien

any unit within the association lbr any assessment levied against that unit or any lines imposed

inst the unitos owner from the time the assessment or fine becomes due. As the aforementioned

nit had been foreclosed upon by the Unit's first mortgage lender, any existing Defendant

' assessment liens were also extinguished as against the Unit pursuant to NRS

116.3116(2). Nevada Revised Statutes $116.3116 govems liens against properties located within

' associations, such as the Unit, and generally states as follows:

a. Defendant has a statutory lien on any unit of real property located with its

association for any assessment imposed against a unit or fine imposed against

the unit's owner from the time the assessment or fine became due;

b. However, Defendant's lien is iunior to the first security interest of the unit's

first mortgage lender except for a certain,limited and specified portion of the

lien as defined in Nevada Revised Statutes $ I 16.31 16 which remains senior to

the first security interest of the unit's frst mortgage lender, provided that

Defendant had instituted an "action" to enforce their liens.

and after October 1,2009, the statutory formula for calculating the Super Priority Lien was as

follows: the lien is prior to the first security interest on the unit to the extent of any charges incurred

the association on a unit pursuant to NRS 116310312 and to the extent of the assessments for

common expenses based on the periodic budqet adopted bv the association pursuant to NRS 1 1 6.3 I 15

absence of acceleration durins the 9

action to enforce the lien unless federal

which

-8-

Federal

0844



1

2

-)

4

5

6

8

9

10

11

12

l3

t4

15

t6

t7

l8

19

20

2l

22

z)

24

25

26

27

28

the F Mort

period of priority for the lien (Jhe "Super Priority Lien")'. Thereforeo pursuant to NRS 116.3116(2)

the maximum amount of the Super Priority Lien against the Unit was limited to 9 times the

's monthlyassessments (which, at Xtl90.00permonth equaled $1,710.00). However. forthe

4.s2

I 16.31 16(2\ all ($3,684.52 - $ 1,710.00).

pursuant to NRS 116.4117, Plaintiff has a private right of action against Defendant for

Defendant's violations ofNRS116. NRS 116.4117 states:

1. Subject to the requirements set fbrth in subsection2, if a

declarant, community manager or^3ny other person subject.to this
ihapter fiils to compiy with -any of its-provisions or any provision of
the^declaration or byfaws, anf person-or class of persons suffering
actual damages from the failur-e to comply may bring a civil action for
damages or other appropriate relief.

2. Subject to the r9qui1ery91t9 s9! {orthinNRs 38'310 and except

as otherwise provided inNRS I 16.31 1 1, a ciYil agti or
afa to th an

docu

(u) By the association against:

(1) A declarant;

(2) A communitymanager; or

(3) A unit's owner.

(b) By a unit's owner against:

(1) The association;

(2) A declarant; or

(3) Another unit's owner of the association."'

5. The civil remedy provided by this section is in addition to, and

not exclusive of, any oih-er available remedy or penalty'

t On t211612010, this Court granted Plaintiff s Motion for Summary Judgment on Declaratory

Relief ruling that the Super priority Lien is capped at 9 times an association's monthly assessment

plus exterior repair costs.

-9-
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Defendant failed to comply with NRS 1 1 6.3 I I 6(2) by demanding, noticing and liening Plaintiff s Unii

for more than $1,710.00 lbr the time period prior to the 6128110 Foreclosure Auction. Therefore,

Defendant violated NRS 1 I6.3ll6Q\.

In short, Defendant has been, and is demanding amounts ofmonies from Plaintiff that pursuant

to NRS $116.31 l6 and the CC&RS have been legally extinguished by the trustee's sale of the first

mortgage lender. For example:

9t30tI0 Defendant fi led a "Notice of Delinquent As ses sment Liur" against P laintiff and

the Unit, this time stating, "Total amount due through today's date is

$6,050.14." (Ex. 8). However, this was incorrect. Plaintiff did not owe said

amount to the Defendant because the assessment lien upon which the demand

amount was based was extinguished by the 6/28110 Foreclosure Auction

pursuant to NRS 116,31 16 and the CC&RS.

10/18/10 Defendant sent Plaintiff another letter stating, "Per your request, the current

balance for the above property is $6287.94." (E", 9). However, this

incorrect. Plaintiff did not owe said amount to the Defendant because the

assessment lien upon which the demand amount was based was extinguished

rr/t8tr0

by the 6128110 Foreclosure Auction pursuant to NRS 116.3116 and the

CC&RS.

Defendant filed a Notice of Default against the Unit and included past due

assessments and costs which were incurred by the former owner, Mr. Mclntosh,

and which were extinguished by the foreclosure auction (Ex. 10, 'Association

Notice of Default"). The Notice of Default stated an amount of $7,349.50 as

being due. However, this was incorrect. Ptaintiff did not owe that amount

because a portion of the amount due was extinguished by the 6128110

Foreclosure Auction pursuant to NRS 116.3116 and the CC&RS.

noted in NRS 116.4117, Plaintiff has an action against Defendant for, 00,.. failure or refusal to

mply with any provision of this chapter or the governing documents of an association...." B

ing and liening Plaintiff s Unit for more money that permitted by Section 7.9 of the CC&RS

-10-
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formoremoneythanpcrmittedbyNRS l16.3ll6,DefendanthasviolatedbothNRS 116'3116(2)

Section 7.9 of the CC&RS.

CONCLUSION

Plaintiff, therefore, requests ajudgment from the Court declaring that Defendant violated both

116.31 16(2) andsection 7.9 of the CC&RS and declaring that the maximum amount of money

Plaintiff could owe to Defendant prior to the 612812010 Foreclosure Auction is $1,140.00'

Dated this 14ft day of January,2|l2.

ADAMS LAW GROUP, LTD.

/s/ James R. Adams
JAMES R. ADAMS, ESQ.
Nevada BarNo. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
8010 W. SaharaAve., Suite 260
Las Vegas, Nevada 89117
Tel:702-838-7200
Fax: 702-838-3600

PUOY K. PREMSRIRUT, INC.
Puoy K. Premsrirut, Esq.
Nevada Bar No. 7l4l
520 S. Fourth Street, 2'd Floor
Las Vegas, NV 89101
(702) 384-ss63
(702)-385- 1 7 52 Fax
nnrcmsriru l,.Zibrorvnlavr'1 v.comffi

ll -
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Pursuant to NRCP 5(b), I certi$r that I am an employee of the Adams Law Group,Ld., and that on

this date, I served the following MOTION FOR SUMMARY JUDGMENT upon all parties to this

ion by:

as follows:

Bonds, Esq.
verson Taylor Mortensen and Sanders

401 W. Charleston Blvd.
Las Vegas, NV 89117-1401
Office: 702.384.7000
Fax: 702.385.7000
Kbonds(rDAlvcrsnnT lor.

Dated the 14tr day of Janunv"2012.

/s/ James R. Adams
An employee of Adams Law Group, Ltd.

ng an onglnal or true coDV t

-12-
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IN THE SUPREME COURT OF THE STATE OF NEVADA 


HORIZONS AT SEVEN HILLS Supreme Court No. 63] 78 
HOMEOWNERS ASSOCIATION, 

District Court Case No. A-11-647850-B 
Appellant, 

v. 

IKON HOLDINGS, LLC, a Nevada 
limited liability company, 

Respondent. 

APPELLANT'S APPENDIX 

VOLUME 4 OF 11 

Patrick J. Reilly, Esq. 

Nevada Bar No. 6103 


Nicole E. Lovelock, Esg. 

Nevada Bar No. 11187 

HOLLAND & HART LLP 


9555 Hillwood Drive, Second Floor 

Las Vegas, Nevada 89134 


(702) 669-4600 


Kurt R. Bonds, Esq. 

Nevada Bar No. 6228 


ALVERSON, TAYLOR, MORTENSEN & SANDERS 

7401 West Charleston Boulevard 


Las Vegas, Nevada 89117 

(702) 384-7000 


Attorneys for Appellant 

Horizons at Seven Hills Homeowners Association 
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Ex. Pleading Date Vol. Pages 

2 Answer to Complaint 11/3/2011 I 0099-

0105 

16 Appendix of Exhibits to Defendant’s 

Motion for Clarification or, in the 

alternative, for Reconsideration of Order 

Granting Summary Judgment on Claim of 

Declaratory Relief 

2/6/2012 V 1002-

1172 

7 Business Court Order 12/8/2011 IV 0781-

0785 

1 Complaint 9/6/2011 I 0001-

0098 

49 Correspondence dated 3/28/13 re: 

Proposed Final Judgment 

4/10/2013 X 2114-

2140 

10 Court Minutes:  Decision re: Plaintiff’s 

Motion for Partial Summary Judgment & 

Defendant’s Countermotion 

12/16/2011 IV 0833-

0834 

9 Court Minutes: All Pending Motions 12/12/2011 IV 0831-

0832 

27 Court Minutes: All Pending Motions 3/12/2012 VII 1538-

1539 

34 Court Minutes: All Pending Motions 5/7/2012 VIII 1755 

38 Court Minutes: All Pending Motions 6/11/2012 IX 1888 

63 Court Minutes: All Pending Motions 6/3/2013 XI 2464 

48 Court Minutes: Bench Trial 3/12/2013 X 2112-

2113 

46 Court Minutes: Calendar Call 2/19/2013 IX 2101 

30 Court Minutes: Decision 3/28/2012 VII 1550 

40 Court Minutes: Decision 6/22/2012 IX 1893 

11 Court Minutes: Mandatory Rule 16 

Conference 

1/9/2012 IV 0835-

0836 

25 Court Minutes: Minute Order 3/7/2012 VII 1511-

1512 

64 Court Minutes: Minute Order – Decisions 

re: 6/3/13 Motion for Attorney Fees and 

Costs 

6/28/2013 XI 2465 

43 Court Minutes: Motion for 

Reconsideration 

7/12/2012 IX 2081-

2082 

60 Court Minutes: Motion to Retax 5/28/2013 XI 2427 

29 Decision 3/28/2012 VII 1547-
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1549 

39 Decision 6/22/2012 IX 1889-

1892 

65 Decision 6/28/2013 XI 2466-

2470 

56 Defendant’s Case Appeal Statement 5/8/2013 X 2328-

2331 

70 Defendant’s Case Appeal Statement 9/5/2013 XI 2505-

2508 

15 Defendant’s Motion for Clarification or, 

in the alternative, for Reconsideration of 

Order Granting Summary Judgment on 

Claim of Declaratory Relief 

2/6/2012 V 0975-

1001 

37 Defendant’s Motion for Reconsideration 

of Order Granting Summary Judgment on 

Claim of Declaratory Relief 

6/8/2012 VIII-IX 1774-

1887 

52 Defendant’s Motion to Retax Costs 4/25/2013 X 2173-

2186 

69 Defendant’s Notice of Appeal and Notice 

of Related Case 

9/5/2013 XI 2485-

2504 

55 Defendant’s Notice of Appeal and Notice 

of Related Cases 

5/8/2013 X 2253-

2327 

57 Defendant’s Notice of Filing Cost Bond 

on Appeal 

5/10/2013 X 2332-

2337 

59 Defendant’s Opposition to Motion for 

Attorney’s Fees and Costs 

5/24/2013 XI 2377-

2426 

5 Defendant’s Opposition to Plaintiff’s 

Motion for Partial Summary Judgment 

and Counter-Motion for Summary 

Judgment 

11/30/2011 III-IV 0544-

0756 

18 Defendant’s Opposition to Plaintiff’s 

Motion for Summary Judgment and 

Counter-Motion for Summary Judgment 

2/14/2012 VI-VII 1181-

1433 

33 Defendant’s Opposition to Plaintiff’s 

Third Motion for Summary Judgment / 

Countermotion for Summary Judgment 

4/25/2012 VIII 1668-

1754 

23 Defendant’s Reply In Support of Motion 

for Clarification or, in the alternative, 

Reconsideration of Order Granting 

Summary Judgment on Claim of 

Declaratory Relief 

3/6/2012 VII 1486-

1507 
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42 Defendant’s Reply in Support of Motion 

for Reconsideration of Order Granting 

Summary Judgment on Claim of 

Declaratory Relief 

7/9/2012 IX 1952-

2080 

36 Defendant’s Reply Memorandum in 

Support of Countermotion for Summary 

Judgment 

6/4/2012 VIII 1766-

1773 

22 Defendant’s Reply to Plaintiff’s 

Opposition to Defendant’s Counter-

Motion for Summary Judgment 

3/6/2012 VII 1477-

1485 

50 Final Judgment 4/11/2013 X 2141-

2168 

53 Final Judgment 5/1/2013 X 2187-

2212 

17 Joint Case Conference Report 2/10/2012 VI 1173-

1180 

47 Joint Pre-Trial Memorandum 3/11/2013 IX 2102-

2111 

68 Judgment 8/18/2013 XI 2481-

2484 

54 Motion for Attorney Fees and Costs 5/2/2013 X 2213-

2252 

66 Order Denying Motion to Retax Costs 7/3/2013 XI 2471-

2475 

32 Order Denying Plaintiff’s Motion for 

Summary Judgment/Order Granting 

Defendant’s Countermotion for Summary 

Judgment 

4/16/2012 VIII 1661-

1667 

71 Order for Return of Monies on Deposit 9/9/2013 XI 2509-

2510 

28 Order re: Defendant’s Motion for 

Clarification 

3/16/2012 VII 1540-

1546 

45 Order re: Defendant’s Motion for 

Reconsideration of Order Granting 

Summary Judgment on Claim of 

Declaratory Relief 

7/24/2012 IX 2095-

2100 

67 Order re: Plaintiff’s Motion for Attorney 

Fees and Costs and Defendant’s Motion to 

Retax Costs 

7/23/2013 XI 2476-

2480 

14 Order re: Plaintiff’s Motion for Summary 

Judgment on Claim of Declaratory Relief 

1/19/2012 V 0967-

0974 
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and Defendant’s Counter Motion for 

Summary Judgment on Claim of 

Declaratory Relief 

44 Order re: Plaintiff’s Motion for Summary 

Judgment on Declaratory Relief and 

Defendant’s Counter-Motion for 

Summary Judgment 

7/20/2012 IX 2083-

2094 

13 Order re: Rule 16 Conference 1/18/2012 V 0964-

0966 

24 Order Setting Civil Non-Jury Trial and 

Calendar Call 

3/6/2012 VII 1508-

1510 

51 Plaintiff’s Memorandum of Costs and 

Disbursements 

4/16/2013 X 2169-

2172 

4 Plaintiff’s Motion for Partial Summary 

Judgment on Issue of Declaratory Relief 

11/7/2011 I-III 0108-

0543 

12 Plaintiff’s Motion for Summary Judgment 1/16/2012 IV-V 0837-

0963 

31 Plaintiff’s Motion for Summary Judgment 

on Issue of Declaratory Relief 

3/30/2012 VII-

VIII 

1551-

1660 

19 Plaintiff’s Opposition to Motion for 

Clarification or in the alternative for 

Reconsideration of Order Granting 

Summary Judgment 

2/27/2012 VII 1434-

1472 

41 Plaintiff’s Opposition to Motion for 

Reconsider [sic] of Order Granting 

Summary Judgment on Claim of 

Declaratory Relief 

6/27/2012 IX 1894-

1951 

58 Plaintiff’s Opposition to Motion to Retax 

Costs 

5/23/2013 X-XI 2338-

2376 

62 Plaintiff’s Reply to Opposition to Motion 

for Attorney Fees and Costs 

5/29/2013 XI 2444-

2463 

35 Plaintiff’s Reply to Opposition to Motion 

for Partial Summary Judgment on Issue of 

Declaratory Relief & Opposition to 

Counter Motion for Summary Judgment 

5/18/2012 VIII 1756-

1765 

3 Plaintiff’s Request to Transfer to Business 

Court 

11/4/2011 I 0106-

0107 

61 Plaintiff’s Supplement to Memorandum of 

Costs and Disbursements 

5/29/2013 XI 2428-

2443 

26 Recorder’s Transcript of Proceedings: 

Plaintiff’s Motion for Summary 

3/12/2012 VII 1513-

1537 
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Judgment/Defendant’s Opposition to 

Plaintiff’s Motion for Summary Judgment 

and Countermotion for Summary 

Judgment 

6 Reply to Opposition to Motion for Partial 

Summary Judgment on Issue of 

Declaratory Relief & Opposition to 

Counter Motion for Summary Judgment 

12/7/2011 III-IV 0757-

0780 

21 Scheduling Memo 2/28/2012 VII 1476 

20 Scheduling Order 2/28/2012 VII 1473-

1475 

8 Transcript of Proceedings: Motions 12/12/2011 IV 0786-

0830 
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pfacticable to be compatible with the sl.yle of 'the conrmon-interest
community.

4, An association may not u:reasonably restrict, prohibit or
withhold approval for a unit's owner to add shutters to irnprove the
secur.ity of ihe unit or to raduce the costs ofenergy for the.urit,

.including, without limitation, rolling shutters, that are attached to a
portion oJan interior or exteiior winlow, interior or exterior door or
interior ot exterior walt which is not part of the unit and which is a

common element or limited common element if:
(a) The portion of the window, door or wall to which the

shutters are attached is adioining the uniq and
(b) Tfre shutters nrnsf nece*arily be attached to that portion of

the''iirindow, doot' or wall durtng installation to achieve the
maximum bdnefit in improving the ieourity of the unit or reducing
the costs of energy for the unit.

5. If a unit'Towner adds shutters pursuant to zubsection 4, the
unit's owner is lesponsible for the maintenance of the shuttels.

6. For the purposes of subsection 4, a covenan! restriction or
condition whicfr does not unreasonably restrict the addition of
shutters and which is contained in the governing documents of a

common-interest community or a policy established by a comtnon'
lnterest communfty is enforseable so long as the covenant,
restriction or condition wa$:

(a) In existence on July 1,2009; or
(b) Contained in the gbverning docurnonts in effeot on the close

of bdclow of the first-sale of, s unit in the commoninterest
comrnunity

7, A 
-unit's 

owner may not add to the ynit a system that uses

wind energy as descr{bed-in subparaglaph 4 of paragraph (c} of
subsection 2 unless the unit's ownet first obtains the written consent
of each ownet of property within 300 feet of any boundary of the
nnit,

Sec. 3, NRS 116,3i02 is hereby amended to read as follows:
116.3102 1. Except as other"qvise prnvided in this section, and

subject to ths provisioni of the declaraiion, the association may do
any or all of the following:-(a) 

Adopt and amendbylaws, rules and regulations.
(q adopt and amend budgets for revenues, expenditures and

r.eserves anil collect aSsessme[ts for colntnon expenses from the
units'ownerc,

(c) I'Iire and discharge managing agents and otfter employees,
asenls and indenendent contractors," (d) Institutq defend or intervone in litigation or administrative
proie'eclings in its own natno on behalf of itself or two or mofe units''
bwnels on matters affecting the common-intprest community.
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(e) Make. confiacts and incur liabilities, Any contract beilseen

the association and a privirte entity for the fi;mishing of goods or
seryices must not include a provision granting the prtvate entity the
right of first refusal with respoct to extension or renewal of the
conHEst.

(f) Regulate tho use, maintenance, repair, replacement and
modification of common elsments,

{g) Cause additional improvements to bc made as a part of the
commou elements.

(h) Acquire, hold, encumber and convey in its own name any
right, title or interest to real estate or per$onal property, buH

(1) Common elements in a condominium or planned
cotnmunity may be conveyed or subjccted to a secuttty interest only
pursuant to NRS 116.3I12; and

{2) Part of a coopeiative tnay be conveyed, or all or parl of a
cooperative may be subjectEd to a security interest,'only pur"suant to
NRS 116.3112.

(i) ft'ant easements, lsas€s, licenses and concessions thlough or
over the common elemonts.

ff) Impose and receive any psyments, fees or charges for the use,
rcntal or operation of the common elements, other than iimited
coulmon elenrents desclibed in subsections 2 and 4 of NRS
116.2102, and for services provided to the units' owners, including
without limitatiog ant servioes provided pulsuant to
NRS 116.310312.

ik) Impose collection costs ond charges for late payment of
assessments putstrant to NRS I 16.3115,

(l) knpose construction penalties when authorized pursuailt to
NRS 116.31030s.

(m) Impose rcasonable fines fol violations of the governing
docurnents of the association only if the association complies with
the requirements set forth in NRS I 16.3 103 1.

(n) Impose rcasouable charges for the prcpamtion and
recordation of any amenidments to the declaration or any statements
of unpaid assessments, and irnpose reasonable fbes, not to exceed
the amounts authorized by NRS 116.4109, for preparing and
fumishing the documents and certificate required bythat section,

(o) Provide f:or the indernnifisation of its officers and executive
board and maintain directors' and officers' li*bility insurance.

{p) Assign its right to future income, including the right to
teceive assessrnsnts for cqmmon oxpsn$es, bnt only to the extent the
declaration oxpressly so provides.

(q) Exercisc any other powem conferred by ths declaration or
bylaws.

tHlltfi iltil ||il ilrililI|t ilil ||rl
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1 (r) Exetcise all other powet'$ that rnay bs exelcised in this State
2 by legal entities of the sanro lype a$ the association,
3 " (si Direct the removal of v'ehictes impropetly parked on property
q owridd or leased by the association, as authorized prusuant to NR$
5 487.038, or impropelly parked on any road, street' 3l1ey -or-other6 tholoughfare within th6 fomrnon-interest cornnrunity in violation of
? the governing docnments. In addition to complying with tlte
8 requii'ements 

-of NRS 487.038 and. any requirernents in the
9 governing documents, if +al aray vehicle , regnrtlless of.-the- Itersan

tO who owns the vehicle, is lmpioperly palked as described in this
1I paragraph, the association must post rirritten notice in a conspicuous
12 place on the vehicle or Drnvide oml or written notice to tho ownor 0f
13 bperator of the vehicle-at least 48 hours bofore ths association may
14 direot the removal of the vehicle, unless the vehiole:
l$ (i) Is blocking a fire hydrant t] or fir'e lane ,' {e+pa+leittg
16 sprcedesl#ffi+e€Hsri-the-h*ndie*pped;|or
lT (Z) ?oses an imminont thie-at oi causing a substantial adverse

l8 effect bn the health, safety or welfsrc of the units' ownerc 01'

19 residents of the comnron-interest community.
.20 (t) Exsrcise any other powers nocessary and prcper for ihe
2L govet'nance and operation of the association.
22 2, The deslaiation may not impose limitations on the power of
23 the association to deal with the declarant which are more restdcfive
24 than the limitations irnposed on the powel of the association to deal
25 with other pe$ons,
26 3. Noiwithstanding any provision of ttris. chapter or the
27 governing documonts to the Lontrary, an a$s-ociation nlay not impose
28 any asseslment pursuarrt to this chapter or the governing documents
29 on the o\ryner of any plcperty in the comnron-interes! c_omlnuntiy
30 that is exempt froni laxatiori pursuant to NRS 36LL25. For the
31 purposes of 'this subsection, 'bssessment" does not includ" 3ny
32 bhalee for eny utititv services, including, without limitation,
33 tele&mrnunicaiions, bioadband communicafions, cable television,
34 electricity, natttral gas, sewer serYices, galbage collection, water oI
35 for any 6ihe1' service which is delivered to and used or consumed
36 djrectly by the property in the common-inter'est ccrnmunity that is
37 exempl from taiation pumuant to NRS 351,125'
38 Sec. 4. NRS I16,3103 is hereby amended to read as foilows:
39 116.3103 l. Except as otherwise provided in the declaration,
40 the hyiaws, this sectiori or other provisions q! t!tt! ohapter,.the
41 e"ec,rtiue bbard mav act in all instances on behalf of the association.
42 In the perfurmance-of their duties, the officers and members of the
43 executiye board are fiduciaries and shall act on an informed basis, in
44 good faith and in tho honost belief that their actions are in the best

45 interest of the association. The memberc of the executive board are

l r||r$r r$il||il ilffi lfiil tilllil
't A B 4 4 ,8 *
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I tequired to exercise the oldinary and reasonable care of directors of
2 a corpomtion, subject to the business-judgment rule,
3 2. The executive board may not flct on behalf of the association
4 to amend tha declaration, to terminate the comrnon-interest
5 community, or to clect membels of the executive board or dotelmine
6 their qualifications, po\ryeru and clirties or terms of office, but thc
7 executive board may fill vacancies in its membership for the
8 unexpired portion of any term f lhe exeeutive bowd ls ttble to
9 ohtsin (t guoruw ltursnml to sultsectiarr J o/nffr,f It63109 unless

10 the governing doCuments provide that a vacancy on the execiltive
11 board rnust be filled by a vote of the membership of the association.
l2 If the exeeuti.ve boayd ls {twthorixed to Ji[l vacancles * ns
13 uemlreftltlp put'*unnt to tltis subsectlon, the execatitto |toflrd ffiqy
14 not oppoittt to the aceculive ltonrd il pefson who htts bee.n rcntoved
15 from lhe exeailive boqri. pursuilnt ro .flfIi$ 116,31036 tvilhin the
16 immediele$t preceding 6 years,
L7 3. Notwlthlitanctitrg the profislons af IfnS 116,31175,
lB 116,31177 nttd 116.3118, upon the request of ( meffiher of the
19 eJlecvtive bwu'd, the associilttoft shall malre flvqilqhle to the
Zfi ntember of the execu{h,E boaril, at no churge, the boohs, recotds
2l and othet' pqpers of the execiltlve hoard and the nssociatlon,
22 incl.udlng, without linitstlon, recortlq lnvoices, contrncls,
23 flgreeffieflts, letters of ins#uclion issaetl lty the Dfuislon,
24 correqtondenee belween fi. unit's otuncr ud the contmunily
25 nulnager, nolices ot'violatiotts, tinuncial recoruls, Itortlc statcmenls,
26 personnel recorils, emplolmen{ contructs, resetve studiesr' notices
27 of deltnquent nssessments utld nlotices o.f rleftculf and electlon lo
28 sell nwiled pursuant /o IIIIS 116,31162, archltccturul pfuns mtl
29 specilieotions suhmitted by n nnlt's rwner, ntinules of exeutive
30 ses,cfofls of the executive board, voice recowli.ngs untl ony other
3l booh, record ot pqpfi' creuted by tlte weuttlve bosrd or the
32 ttssoci.ntion, its ugents or u ilrcmher ol the executive board rctlng
33 in the course nnd scope of ltis or her dutles ss u member of the
34 execullve bsail,
35 4. If the Connission, a mec{tutor or firt nrltitrator who
36 conducts n mediation or aybltwttl.on purcufl,nt to IfRS 38.300 to
37 38,360, lnclnsive, or fi corfft tlnds thctt the executive board lms
38 conunlltetl fl vtolutlott af any provisiott. of the governlng
39 documents, thit chqrter, fi,ty regulation ndopted pursusnt thercto
40 or sny order of the Commissiort 0r. a hearing panel, the executlve
4I boa'rl nmst notify the unfts' owners af the Jindings by mniling a
42 statentsnt of tlrc tfudhtgs to the mailhtg address o! eoch tutit
43 tpllhin lhe cannron-interest camnunlty or to nny other nmilirrg
44 address designated ln wtiting by a unlt's tnwrcr.

ttfiilfl ililtilil||1il tffir ilililrl*484{8*
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I 5. Notreithstundlng any prcvislon o.f this chupter or the
2 goventlng docunrents, lf lhe exeafilve boartl is vnulrle to ohtain a

3 iluoram pursu.nttt to subsectlon 3 of NRS 116,3109 becyys.e gd
4 vscsnciei on (he execwtlve board, the assoclatlon mnst, within 30
5 days, hold a nwetlng of the unlts' owners fot the pwpose ttf
6 coniactlng An electlon to lifl such vncuncles (s necessfiry to-

7 provide q. quoruffi for the-execilthte hoord, The nrceting nnd
& election musl be condacted ln thefollowlng nnnnet
9 (a) Not lster thnn I0 thrys ln fidvunce of the meating, the

10 secretary or other offieer speeiflctl ln the bylaws s,h-all cfruse notice
li of tlrc nreeting to be hand-delivered, sent prepaid hy United Sfites
12 fiait to the iiaittng ttddress of each unit or to uty other wniling
13 atldress deslgnateil fu wrlthtg by the anit's awner gry if the
14 crssochrtion ogers to sencl notiie by electronlc mril, -sent by
15 elcclronie mi{t at tlrc requast of the init's owner to on eleettonlc
16 mull oddress deslgnated ln xtriiing hl'the unit's otvner' The notice
1'l of the meeting 'rr.ust stflte the time and place of^the.meeting ayct
l8 iht rhe nrceting is being hcld /br the pu.rytose of Jilltng uacuncles
19 on the ertecntivi boarilThe ndtice wust inchrde notffIcatlon of lhe
20 right of a uttit's otwter lo:
2l it1 ttave n copy of the mlnutes or fl suntmaly of {he
22 mlnutcs of lhe meeting pyot'idetl to the unit's orvner upon teques{,
23 ln electrontc formul i{ no charge to the unit's ortfier op if thy
24 assoclutlon is'unsble to provfule {he copy or sililnwty in electronic
25 fornrut, in puper forftt(il at s cost not to exeeed 25 cents Per lrnge
26 for thetirsl I0 pages, awl 10 cents per page thereuften
27 - (Zl Speik 1o the assoclstloit regardlng the election to fill
28 vueancles on tho execatlve boarrl.
29 (lt) At tlre nteethtg:
30 (1) A quorwti of the urtfts' ort'ners is not rcqufued fot the

3l noninaiion oY my cdndidtte to fit( tt ytcsnq' on tlt'e e'fficatiYe
32 board orfor the election to Jill tlte tacAncy,
33 (2i A units' orwter itry attend. the meetlng ln pewon or ltt
34 pr;oxy.''i'he provisJons a/NR.i 116,311 uppll to tlrc use af proxies
35 ttt the ftreetfug,
36 (3) The tnlts' ottnets present ln petson,or hy px1xy -ihall37 nomlnate candidutes to flll sttch yacnncles on the executfue bourd
38 fis fire necessfit:r, to crerie a qaotwnfor the executh'e boar(L

39 (4 Aftei noninatiois ore inken, the -election to frlI fl
40 vflcqnc), ntist be confutcted by secrct wfiIten bsllot,
4l (il rne seffet written'ballots tt ust be opened und coanteil
42 ut the nieeting snd the candldste tocelvittg a ntc$orl4t -of the vol.es

43 cast for thst iest ott the qcecutlve boord ts elected to the executive
44 bouidpr the perlocl profidecl ln parugraph (d).

lil||ffiilll llilillllllillff llll
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(c) T'he p'ovisions of suhwcliorts 8, 9, 11 $nd 12 of NRS

116,3108 regafilng the ninutes o{ lhe meeting qnd the recording
of the meeting by t anil's orpfler are applicrtble to the meethry,

{d) Upen lhe etection of members to the ilaecafive board
pttrsuunt to tltts sribsectlon:

(f) A eonrlldate elected to tlte executilte ltoard parsumtt to
this subsection is electittl. fot' fl ternt of 90 dnys, except that if the
regulor election for thut seat on ths e,tecuti.ve baard mrst lte
condacteel wirhli 180 days after the canilidnte's election, the
ctrttllrlate is electedfol the unexpirei portion otthe lenn,

(2) The exeeuttve bourd mny nol.fill etr! r,ncfincy remaining
n"fter the eleclion hut, utithitr 90 dt+S,s ufter the elecllort pursuant lo
thls suhsection, tttusl ctrllfor rm electiott to lte condrrcted purswant
to lfll,s 116.31034 to tillt

(I) Eaclt rcmaini.ng vacmcyfor which a regalar election
Ls not requlrei within 18A doys; and

$D fhe sents on the qvecutive hostd whlch were Jilled
pursaanl to thls suhsection, unless nn eleclioft for such a seat ls
reEilred to he cnndueted within 780 da1,s,

6, If, at sn election eondrcted parsil(tnt to subsectlon 5, the
ttttits' owfters do not tiII o strfficlent wtutlser of vacuncies on
the eveeatlve board to provide q quornil, for the axecutlve board,
the Dfuisiott rttnst flpply to a court of competentJurlsdlctipn for tlte
appointuent of a receiver for the sssocirrtion, In the opplicntion
.for lha nppoirttwent af the tvceiver, no#ce of a tenrporflrJ)
appolntment of fl rccelver nruy be glven to the sssocitttion alane,
by prucess rrs rr the cuse of an applicatlon for a tenrporttty
rcstrnintng order or lnjunction The hearlng tlrcreon muy be had
after 5 rlays' notice unless llte coart dlrccts a longer or dffirent
notice anil dlflbrent pnrties, The court mny rppolnt one or tttore
recelvers to ctrrty otct thc ltusiness of the nssoclutlott. The
membcrc of the executhre Isoard. must be preferred ln m*hing the
npltoltrtment, The pow,ers of any recehter uppofuted purcunnl to
this subsection way be continued ts long tts the court deenn
necess&ry utul. propen At any thne, for wfficlent ciluse, tlte courl
may order the receivership tennltrtled, Any receiver q4tolntetl
pursuant to thls snbsection has, among lhe usutil potuers, ttll the
ftmctions, por$erg tenurc attd duties to be exercised under the
dircetlott of the courl ds trre confetetl. on receivers und us
provided in Nft.S 78.635, 78,640 sfid 78.645, whether or not tlte
assoclutiott is insoh,enl Sttch pourers inchtde, utithout lfunltatlan,
tlte powers to:

(u) Take chnrge of the estate antl eflects of the rcsoclnltonl
{b) Appotnt,an. sgent ot a.gentsl

| ||ilril t]|lilil ]lfl lllff lrHlill*48448*
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L (c) Collect uny tlebts and propeft! ilae nnd _belonging to lhe
2 associtttion and.'prosecute ind. defend, in the nffne of lhe
3 association, or othetwise, &flSt sivil uction fls ffiny be necesssry of
4 proper tor the purposes of collecting dehts nnil ptoper6ry
5 (l) Pe$orn iny oth-er act in accorclance with lhe governlng
6 doiumenti of thi nssoclatlott and this ehnpter. thnt mty he

7 necessstsrfot; the assoclntlorr. to cany out lts obligntions; filt(
8 (e) Ey-lnJunctiott, reslrttln the assoclation from-exerclsiyg wy
9 of iti poiveri or doirtg btuiness in any wqy ericept by and through
l0 n receiver tptolnted by the court,
tl Sec. 5. 

-t'fnS 
116.310305 is hercby amended to read as

12 follows:
13 116.310305 l. A unit's own€r shall adhere to a schedule
14 required by the association for:
15 '(a) The completion of the design of a unit or the design of an

l6 improvement to a unit;
t7 -(b) 

Tho comnlencemeni of the construction of a unit or the
l8 consh'nction of an improvement to a unit;
19 (c) The completion of the construction of a unit or the
20 constt'uctlon of an hnprovement to the unit; or
2l (d) The issuance of a pennit which is necessary .for the
22 occi4iancy of a unit ot'for the use of an irnpro,vement-kr aunit.
23 2: {+llo} Except as otherwlse provkled Iry su6sec.tion 3, the
24 association mav impose and enforce a construction penalty against a

25 unit's ownef who llils to adhere to a schedule as required pursuant
26 to subsection I ifi
27 (a) The maximum anount of the qonstrustion penalty and the
28 sc.hedulo are set fot'th in:
29 {1) The declaration;
30 (2) Another document related to the cornmon-interest
31 commrinity that is recorded before ilre date on which the unit's
32 owner acquired title to the unit; or
33 (3)'A contract between-the unit's ownel' and the association;
34 and
35 fb) The unit's owner receives notico of the alleged violation
36 whicti informs the unit's ownef that he or she has a right to a

37 hearing on the alleged violation,
38 3, - The assoclittlott tttfly rwt impose ot enforce u constructi'ort
39 penulty ageinst s unit's inner pilrsuant to subsection 2 if the
40 .lattari ti atlltere to the schedule fls, requirecl pvrsnynt^ lo4l "subsection I is caused by clrcu.ntstctnces beyond the control olthe
42 unit's ow,flef.
43 4, For the purposes of this chapter, a cotrstruction penalty is not
44 a fine,

I lffi||tH]llilliltlllllilllI*AS44B*
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I Sec. 6, NRS 116,31031 is hereby amendecl ta lead as foilows:
2 116.31031 1, Bxcept as othsrwise provided in this section, if
3 a unit's ownel or a tenant or an invitee of a unit's owfler or a tenant
4 violates any provision of the governing documents of an association,
5 the executive bonrd rnay, if the governing docuinents so provide:
6 ta) Prohibit, for a reasonable timg the unit's owner or the tenant
7 or the invitee of the unit's owner or the tenant from:
8 (1) Voting on mattsrs related to the comrnon-interest
9 comrnunity.
10 (2) Using th* spec{ie colnmon {€l€flieftts+ elenrcnt to tphich.
11 the violtttlgn reliles, if the violation rel.stes to a cotnmon element
12 The provisions of this subparaglaph do not prohibit the exeaftive
13 bonil Ji'om prohibiting e unit's owfter ft'ortt using the common
t4 elewenlt if the unit's onryftr is ilellnquent in the puyment of any
15 {rs,rsssrreffl unrl do rtotprohiblt the unit's owner ol the tenant ar the
16 invitee of the unit's owner or the.tenant frorn using any vehicular or
l7 pedestrian ingress or egress to go to or flom ttre rinit, including any
18 area used forparking
19 (b) Impose a fine against the unit's owner or the tenant or the
20 invitee of the unit's owner or the tenant for each violation, e;<cept
2l that:
22 (l) A fine may not be irnposed for a violation that is the
23 subject of a construction penalty pursuant to NRS 116.310305; and
24 (2) A fure may not be impoued against a unifs o\rynsr or a
25 teaant or invitoe of a unit's owner or a tenant for a violation of the
26 governing documents which involves a vehicle and which is
2? committed by a person who is delivering goods to, or perfonning
28 serviccs for, the unit's owner or tonant or invitee of the unit's owner
29 or the tenant.
30 q If the violation poses an imminent threat of causing a substantial
31 adverce effect on the health, safety or welfare of theunits' oumers or
32 residents of the comuon-inteiest cornmrmity, the amount of the fine
33 must be commensurate with the sevelity of the violation and must
34 be determined by the executive board in accordance with the
35 governing documents. If th€ violation does not pose an irnminent
36 threat of cansiag a substantial adverse eftbct on the health, safety or
37 welfars of the units' owners ot residents of the sommon-interest
38 conrmunitSl, the amount of the tine must be commensurate with the
39 severity of the violation and must be deteunined by the executive
40 boatct in accordance with the governing documents, but the amount
41 of the fine must not exceed $100 for each violation or a total amount
42 of $1,000, whichever is less, During the llfetime of the ilnit'c
43 owfier *nd any $rrccersor. in. interest who is tlrc qtouse of the unlt's
44 owne\ the totsl ttnrotutl of tines intposerl tgainst the afiit's otvner
45 ard the saecessor in inlerest must no( e$ceed fi2,500, The

I 1il|ilffi ll lll |l|Eilril ilil ilrl*4S448*
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limitations on the amount of the fine do not apply to any chatges or
costs that may be collected by the association ptlrsuart to this
section if tlre fine becomes past due.

2. Nonpithstandtng ony olher prcvlsion of this chtpter, the
exeailive boartl mny iot linpose a tlne pursuant to sultsectiott I
tgainst a anlt's owher or a ienaflt 6r sn htvitee of u unltts owner
or n tensnt tf the executlve board of anothey ussoclfition has
imposed a liie agoinst the unlt's owne\ tcnant or h*ite.e for the
suma actiin, or /rifure to qct, on the part of the unit's orwtert
tenaill or inyitee,

3, The executive board may not impose a fure pursunnt to
subsection I against a unit's own-el for a riiolation of any prnvision
of'the governi-ng documonts of an association committed by an

invitee of tne unil's owner or the tenant unless the unit's owner:
(a) Participated in or authoriz.ed the violation;
iUi Hua prior notice of the violation; or
(cj Had in oppottunity to stop the violation and failed to do so.

F4 4, The executive board riay not imposo a fine pw'suant to
subseotion I unless:

(a) Not less than 30 days before Ihe ctleged violatior:, the unit's
owriei and, if difftrent, the person against whour the {ine will be

imposed had been provided-with wrltten notice of the applic_able
pr6visions of the giverning docunents that form the basis of the
nlleged violation; and

[U; Witlin a reasonable time after the discovery of tfe dle_ged
violation, the unit's owner and, if different, the person against whom
the fine will be irnposed has been provided with:

(i) Writton notice speeifying the details of the tlleged
violatidn, the locatlon of tlie dleged vtolatlor4 the amcunt of the
fine, and the date, time ind location for a hearing on the violation;
and

(2) A reasonable opportunity to contest the dleged violatiott
at the hearing.
Li For the pirrposes of this subsection, a unil's ownet shall not be

deemed to'haie rEceived written notice unloss written notice is
rnailed to the address of flre unit and, if different, to a mailing
address specified by the unit's owner,

t+I 5; The eiecutive board must schedule the date, time and
lociti6n for the hearing on the allegetl violation so that the unit's
ownef and, if diffelent] the person against whom the fine will be

irnposed is provided with a reasonable opportunity to prepare for the
hearing and to be present at the heariilg'

{{.+- a henrthg may be postponAd I the unit'.s-,o!vne:r o\ lf
difibrint, the person agalnst wltonr the fne rytl! be lnryo1ed
presents to ttti executlve bourd or #t oflicer ot'the fissoclfition

lfiilfiflililt||ffi]|illlillllto *A8448't
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medlcnl. clocritrrentntlort. htdiclting that he or she h unnble to
purticipfie i.n the haurilry tor wedicsl refisotts. At the heorfug on
the alleged vlolation, the anlt's orvner and, if dffirent, the person
sgcdnst wltont lhe Jine wlll be imposed ncy lte rcpresented by 1sa

ntlorney or uny otlter representative, Notwilhstanding *ny other
proviston of this cltrpter, the cost of un $ttoffiey reprcsenting the
sssoeistion or exeaetite hosrd at t hearing pwntuant to this
section ffifly ftot be charged to the ilnttts ow.n.er or othet lrerson
ugafust wltoru theJine will be imposed,.

6, The executive board nrust hold a hearing before it may
impose the flne, unless the fine is paid before flre hearing or upless
the unit's owner and, if differrnt, the person against whom tlre fine
will be imposed:

(a) Executes a rvrttten waiver of tlre right to the hoaring; or
(b) Fails to appear at lhe hearing after being provided with

proper notice of fhe hearing,

+iMd*V
ot*eru€({_'4fiy

*del@ett-\ithe++t-no+iee+n<$*n-epp
ge&e"rd-+

7, If the governing documents so prnvide, the executive board
may appoint a committee, with not lsss than tfuee members, to
conduct hearings on violations and to.impose fines pursuant to this
section. While acting on behalf of ths executle board for thoso
limited purposc$' the committee and its members are entitled to all
privileges and inrmrrnities and ars subject to all duties and
requitements of the exeoutive board and its rnembers.

L A member of the oxecutive board shall not participate in any
heanng or cast any vote relating to a fine imposed pulsuant to
subsection 1 if the member has not peid all assessments which are
due to the association by the mernber, If a member of the oxecufive
board:

(a) Participates in a hearing in violation of this subsection, any
action taken at the hearing is voicl.

(b) Casts a vote in violation of this subsecfion, the vote is void.
9, . If tt unitts owiler or, tf dffirent, u persofl agrinst whom n

Jine was lrttposed Tnrsumtt subsection I ftlet s claim wltlt the
Dh'ision lturswunt to NRS 38,i20 tvhich eilleges thot the executive
hoard violsted a provision of the goverulng doeuments irt
corwection rpith the ftnpositiort of the tlne, the lnryosi.tion und
collection ef thefine ls stayed until the concfurclon of me{iution or,

Iltiltililffiilftiltililffiililll|l
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if olrpticuble, lho lssucmce qf an arbltratlon decision, If u nnlt's.
\wfiir or, if ttffirent, a pet'ion ngcfits"t 1u-lyn1 a'ft-rye w-as irnposed
pursntmi io ,iahsectlon- I files 

-un 
nflidavit with the Dlvtsiott

parsuant lo NII,S 116.760 rihieh nlleges that llte execntive board-violated 
a provlslon of the governfutg clocaments in- conneglion

wlth the lmpositlon oliheltni, the lmpositign wrd eollection of the

flrc ls stayed untll the resohttlotr of the ,n_ilttel p-arsrwnt to
"subsectiort'1 of lVJt,S //d.785, thq issiance of u tleclslon'.by the^
Ditision to noi lile a forual canrylulrtt p-afsqent to s-ubseelion- S of
NRS 116,765 tir the finrl cleclsion of ihe Commtsston, whichever
ls appllcuble,

th. The provisions of this section establish the minimum
nrocedural refl.ulfements that the executivs board must foilow before
it may irnposd a fine, The provisions of this section do not preempt
any irovisions of the goi'erning documents that provide greater
prooedural protections.- 

+t0=l /i Anv nast due fine must not bear interest, but may
include'any costs iniurrrd by the association during a civil action to
enforce the payment of thepast due fine.

+tH /2; -If requested Uy a person upon whom a fine was
imposed, not later than 60 diys after receiving any paynelt -o-f a

finl, an assooiation shall provihe to tfue person upon whom the fine
was-imposed a statement of the remaining balance qwgd.

Soc. ?. NRS 116.310312 is hereby arnended to read &s

follows:
116.310312 t. A person who holds a security interest in a

unit must provide tlre, association with thg pet'son's contacl
information as soon Bs leasonably practicable, but not later than 30

days after the porson:'(a) Files air action for recovery of a debt or enforcement of any
right seculed by the unit put'suant to NRS 40.430; or . ^- ft) Recordi or has ricorded on his or her behalf a notice of a
breicir of obligation secured by the unit and the election to sell or
have the unit sold pursuant to NRS 107.080.

2, If an action or notice described in subsection t has been

filed or recorded regarding a unit and the association has.prwided
the unit's ownel wilh notice and an oppoftunity for a hearing in the

mannef provided in NRS 116.31031, ihe association, including its
employe-es, agents and community manager, ffiBy, but is not
r.qitit6O gq eritet the grounds of the-unit, wliether or not the unit is
vaiant, to take any Jf the following actions if. the unit's owner
refusei or fqils to iake anv action or comply with any requitement
inrnosed on the unit's owner within th-e'time specif.red by the

asiociation as a rcsult of the hearing:

il1ilflt|lflffiffilllilllilltil
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(a) Maintain the exterior of the unit in accordance with the
standards set forth in the governing documents, including, without
limitation, any prnvisions governhg maintenance, standing water or
snow reilrovaL The tathortzutlon to snter the groutrds oJ'the antt
for the ptffposes set forth in this ptragraph conlhrues until the
ttttit's owner ar (ffi flgent af the unlt's otrtfier performs tlte
mai.ntennnce neeessfiry to muintalft the exterlor of the unit in
sciordance with. the stcurdfiris set forth in the governing
tlocuwents,

(b) Remove or abate a public nuisance on the exterior of the unit
which:

(l) Is visible from any common area of the community or
putilic streets;

residents of the

of the unit or

(2) Threatens the health or safety of the
common-interest community;

(3) Results in blighting or detet'ioration
situounding area; and

(4) Adversely affects the use and enjoyment of nearby units.
3, lf a unit is vacant and the assaciation has pr:ovided the unit's

owner with notice and an opportunity for a hearing in the manner
provided in NRS 116.31031, ths association, including its
employees, agent$ and corrununity manager, may enter the grounds
of the unit to mainlain the exterior of the unit or abate a public
nuisancs as desct'ibed in subsection 2 if the unit's owner refuses or
fails to do so.

4, The association may order that the costs of any maintenance
or abatement conducted puruuant to subsection 2 ot 3, including,
without limitation, reasonable inspection fees, notification ancl
collection costs and interest be charged againsf the unit, The
association shall keep a record of such costs and interest charged
agafurst the unit and has a lien on the unit fror any unpaid amount of
the chatges. The lien may be forcclosed under NRS 116.31162 to
116,31168, inclusive.

5. A lien dessribed irr subsection 4 bears intelest from the date
that the charges become due at a rate determined pursuartt to NRS
17.130 until the charges, including all interest due, ale paid.

6. Except as otherwise provided in this subsection, a lien
described in subseotion 4 is prior and supedor to all liens, claims,
encumbrances and titles other than the liens described in paragraphs
(a) and (c) of subsection 2 of NRS 1 16.3116. If the federal
regulations of the Federal Home Loan Mortgage Corporation or the
Federal National Mortgage Association require a shofter period of
pdority for the lien, the period during which the lien is prtor and
supedor to other security interests shall be detennined in accordance
witlt those federal regulations. Notwithstancling the federal

Iil|ltflililililililfiff|lH||ililxA844S*
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rogulations, the period of priorify of the lien must not be less than
th6 6 months imhediatelyprecehing the institution of an aotion to
enfolce the lien.

7, A person who purchase$ or acquilss a gnit at a foreclosure
sate pursuant to NRS 40,430 or a tlustee's sale-pursuant to NRS
107,0S0 is bound bv the governins documents of the association arrd

shall maintain the extefior of the unit in accordance with the
governing documents of the association' Suoh a unit rnay only be

iprnoved?om a common-interest community in accordance with the
governing documents pulsuant to this chapter' 

^ .8. Notwithstanding any other provision of law, an association,
its dilectors or membeils of the oxocutive board, employees, agents

or cOmfiIlrnitjr manager who enter the gtounds of a urit pursuant to
this section are not liable for hrcspass.

9. As nsed in this sectionl
(a) "Exterior of the unit'' includes, without limitation, all

landsbaping outside of a unit and the exterior of all propelty
exclusively owned by the unit owner.

(b) "Vacant" means a unit:' '(l) 
Which reasonably appearq to beunoccupied;.

(Z) On which the ownei has faiied to tnaintain the exterior to
the standards set forth in the governing docunrents the associatiot;
and
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(3) On whioh the owner
more than 60 days,

Sec.8. NRS 116.310313
follows:

lus failed to.pay assessmenti for

is hereby arnended to read a$:
.l

I 116,310313 1, {-An+ .|/ the governing docuwents,uutltorize
nn as$ociation {rnay} io iharge a unit's owner {+e.tse"agt"*uftu
eove{ for the costs of collecting any due obligation {-4he

{eer+hnts+*+s$eefu*i.eir r ftla
goverulng tlocantents fttfly'not crHlhorize the sssoei.ation lo chatge
7he unitrs owlrer for aity cottts of collectfurg othet thsn costs
relutins to filins, i'eeordins. tltle tesrches, banhnryfty sesrehesrekting to filingt ng, tltle tesrches, banhntpfty sesrehes
and pistagi, The rsle estsblished hy the. ossocisliott for llte cosls

of colleetlng the past d.ne obllgntlon:- ,(a) MoJi ,rotlxceel $40,if fie outstanding halunce is less th.an

8200,
(b) Mrry not exceed $75, if the outstanding ltctlo'nce is $200 ot

more bat is /e,ss than $500,
(c) Moy not exceed 8125, i{ the oulstanding bnlancc is 8500 ot

more but is /esr thsn $1,000,
(tt) MtU not exceed $175, lf the outstundlng ltalwce ts $l'000

ottilore but is less (hsn $51000, !

Iilrilrrtff|ililrhlt |l|ill|[llil*A8448*
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1 (t) May not ntceed fi200, rf the outstandl.ng balnnce ts fi5,0002 or flrcre,
3 Z, The provisions of tlis section apply to any costs of
4 collecting a past due obligation charged to a nnit's owner, regardless
5 of whether the past due obligation is collected by the association
6 itself or by any pelson acting on behalf of the association, including
7 without limitatiotr, ffi officer or enrployee of the association, a
I community managsr or s colleciion agency,
9 3, As used in this section:
10 (a) "Costs of collecting" inclucles any fee, chnrge or cost, by
I I whatever nsme, including, without limitatioq *ny oollection' fee,
12 filing fee, recording fee, fee related to the pleparationn recording or
13 delivery of a lien ol lien rescission, title search lien fee, bankruptcy
l4 searuh fee, referal fee, fee for postage ol delivery and any othef tee
15 or cosf that an association charges a unit's owner for the
16 investigation, enforcement or collection of a past due obligation,
17 The term does not include any costs incuned by an associatidn if a
18 lawsuit is filed to enforce any past duo obligation or any costs
19 awarded by a court,
20 (b) -'Obligafion" 

ffieans any assessment, firreo con$fiuction2l penaltn fee, charge or interest leviecl or' imposed against a unit's
22 owner pursuant to any provision of this chapter or the governing
23 documents.
24 Sec. 9. NRS I 16,31034 is hereby arnended to tead as followsl
25 I 16.3 I 034 I . Except as otheflvise provided in subsection 5 of
26 NRF 116,212, not later than the termination of any period of
27 . dsclarant's contlol, the units' owners shall elect an executive board
28 of at least thlee members, all cf whom must be units' ovrners, The
29 executive board shall elect the officers of the association, Unless the
30 goveming documents provide otherwise, the officers of the
31 assooiation are {*ot} required to be units' owner$. The rnembels of
32 the executive board and the officels of the association shall take
33 office upon election. If tvo prersofls raside together in a unlt, are
34 ma.rrled to eaeh other or are relutetl hy hlood, adoptton or
35 ma.u'lage, within the fi,rst degree of consanguinig or, ffinity, and
36 if one of those pelson$ fu an affiaer of the sssoclatlon or a nrember
37 af llte executive bourd, the othet persot tt flJ, not be an fficer of
38 the association ot n mernber of the execafive bofit'd,
39 2. The term of office of a member of the exesutive boar.d may
40 not.exceed 3 yenrs, except for mernbers who are appointed by the
4l declatattt, Unless the governing documents provide othelwise, there
42 is no limitation on the number of tcrms that a person may setv€ a$ a
43 rnember of the executive board.
44 3. The governing documents of the association must provide
45 for terms of office thst are staggered in such a manner that, to the
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extent possible, an equal number of manbers of the exeoutive board
are eleitecl at e-ach elbction. The provisions of this subseotion do not
apply to:--(a) 

Members of the executive board who arc appointed by the
declarant; and

(b) Members of the executive board who serve a term
or less.

of I year

.., O

4, Not less than 30 days before the preparation of a ballot for
the etection of members oi the executive board, the sectetary or
other officer specificd in tlrc bylaws of ths association slrall cause
notice to be liven to each unit's owner of the unit's owner's
oligibility to sdrve as a mernber of the exeoutive boald, Each unit's
owner who is qualified to selve as a member of the executive board
may have his ol her name placed on lhe ballot along with the name.s

of 't-he nominees selected b! the members of the exeiutive board or a
nominating committee established by tlte associaliou.

5. Behre the sccretary or othei'officer specified ip the bylawl
of the association cau$es notice to be given to each unit's owner of
his or hel eligibility to $ewe ss a member of the executive board
pursuant to stfrsection 4, the executive board may determine that-if,-at 

the olosing of the prescribed period for uorninations for
membership ol the exeautive board, the -nurnpgr of candidates
nominated iot membership on the executive board is equal to or less

than the number of membels to be elected to the executive board at
the election, then the secretaly or other officer specified in the
bylaws of the assosiation wilt ciuse notice to be given to each utlit's
owner infor:rning each tmit's ow[er tltat:

(a) The assoiiation will not prepale or mail any ballots to units'
owriers pursuant to tltis section ani the nominated candidates shaii
be deom'ed to be duiv elected to the executive bbard unless:

(1) A unit's owner who is qualified to serve on the cxccutive
board :iominates hinrself or hersef for membership on the executive
board by submitting a nomination.to the executive board within 30

days aftbr ilre noticdprovided by this subsection; and 
-' (2) The nunibet of uriits' owner$ who submii such a

nornindt[on causes the numbel of candidates nominated for
membership on the executive board to be greater than the nutnber of
rnembers to be elected to the executive board.

(b) Bach unit's,owner who is qualified to serve as a membbr of
the' 6xecutive board may noniinate himself ot herself' for
member:ship on the executi'ie board l:y submittir:.g a notnination to
the executive board within 30 days aft-er the notice provided by this
subsection,

6, If the notioe desoribed in subsection 5 is given and if at the
closing of the prescribod period for norninations for memberchip on

| ilrilil iltfl ||fi llil lllll ilfi|lll{.A8448*
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the executive board descr{bed in subsection 5, the number of
csndidates nominated for rnemberchip on the executive board is
equal to or less than the number of members to be elected to the
executive board, thdn:

(a) The assooiation rpill not prepare or mail any ballots to units'
o\4rners pulsuant to this section;

(b) The norninated candidates shall be deemed to be duly elected
to the executive board not later than 30 days after the date of the
closing of the periocl for nominations described in subseotion 5; and

(c) The association shall send to each unit's owner notifrcation
that the candidates norninated have been elected to the exocutive
board,

7. If the notice described in subsection 5 is givur and ifl at the
closing of the prescribed period for naminations for membership on
the executive board described in subseetion 5, the number of
candidates nominated for mombership on the executive board is
greater than the number of mombers to be elected to the executive
board, then the association shall:

(a) Prepare and mail ballots to the units' owner$ pursuant to this
section; and

(b) Conduct an election for membership on the executive board
pursuant to this sEction.

8. Eaoh pelson who is nominated as a candidate for a nember
of the executive board pursuant to subsection 4 or 5 rnust:

(a) Make a good failh effort to disclose any finanoial, business,
plofessional or personal relationship or irrterest that would result or
would appear to a reasonable person to result in a potential conflict
of interpst for the candidate if the oandidata .were to be elected to
solvs a$ a rnember of the executive board; and

(b) Disclose whefher the candidate is * member iu good
standing, For the pur?oses of this paragtaph, a candidate shall not be
deemed to be in "good standing" if the candidate has any unpaid and
past due assessments or construction penalties that are required to be
paid to the association,ti The candidate mrist make all disclosures required pursu*nt to this
subsection in writing to the association with'his ori her candidacy
information, Except as otherwise provided in this subsection, the
association shali distributc the disclosutes, on behalf of the
candidate, to each member of the associatiou with the ballot or, in
the event ballots are not prepated and mailed pursuant to subsection
6, in the next regular mailing of the association. TlLe association is
not obligated to distrib$te any disclosure pursuant to this subsection
if the clisclosure contains information that is beiieved to be
defamatory, libelous or profane,

9, Unless a person is appointed by thc declarant;
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(a) A person may not be a rnember of the executive board or an

offii6r of the association if the per5on, tho person's spouse or the
person's parent or child, by blood, rnaniaga or adoption, performs
the duties of a community manager for that association.

ft) A nerson mav not be a member of the executive board of a

*uit.ir asiociation 6r an offtcer of that master association if the
person, the person's spouse or the person's paltnl or child, by
blood,-rnarriige or adoption, perfouns the duties of a community
rnanager for:

(1) That mastet association; or
(2) Any association that is subject to the governing

documents of that master association.
10. An officet, employce, agent or director of a cotporute

owner of a unit, a trustee or designated benefisiary of a trust that
o\flns a unit, a partner of a partnership that owns a unit, a mgmber ol
marlager of a-limlted-liability company that owns a unit, and. a

fiducfirv of an estate that owns a unii may be an offtcer of the
association or a membet of the executive board. In all evenls where
the person serving or offering to serve as an officer of the
assoiiadon or a m-ember of thdexecutive board is not the record
owner, the person shall file proof in the records of the association
that:

(a) The person is associated with the conpomte owner, trust,
partnelship,limitsd-liability oompany or estdte as required by this
subsectiong and

(b) Identifies the unit or units owned by the corpolate ownor'
tnr st, partnership, limite d-liabi I ity company or es tate.

li: Except as othetwise frovidea in subsection 6 or NRS
I 16,31105, tG eiection of any urember of the exeoutive board srust
be conducted by secret written ballot in the following manner:

(a) The secietary or othet offrcer specified in the bylaws of the
assdiiation shall cause a secret ballot and a return envelope to be
sont, propaid by United States rnail, to the mailing address of each

unit-riithin the oommon-ilrterest community or to any other mailing
address designated in writing by the unit's o\ryner.

(b) Eacilunit's owner muCt be provided with at 1east.15 days
aftei ihe date the secrct written ballot is mailed to the unit's ownef
to return the secret written ballot to the association.

(c) A quorum is not required for the election of any member of
the executive board.

(d) Only the secret wri.tten ballots that are returned
association may bs counted to determine .the outcome

to the
cf the

election,
(e) The secret written ballots mnst be opened.and counted at n

medting of the association. A quorum is not required to be present

Inilttflilrilll lllt| l|||l lff iln*AB448*
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I whea the secret witten ballots are opened atrd sounted at tho
2 meeting,
I (f) The incumbsnt members of the executive boar.cl and each
4 per$on whose nflme is placed on the ballot as a candidate for a
5 rnember of the executive board ftay not possess, be given access to
6 or participate in the opening or counting of ths sscret written ballots
7 that are returned to the assoeiation before those secret written ballots
I have been opened and counted at a meeting of the association.
I 12, An association shall not adopt any rule or regulation that

10 has the effect of prohibiting or umeasonably interfering with a
11 candidate in the candidate's campaign fbr election as a member of
12 the exeoutive board, except'that the candidate's campaign rnay bc
13 lirnited to 90 days before the clato that ballots ale leqlrired to be
14 retunred to the assooiation. A candidate may rcquest that the
15 secrefaty or other officer specified in the byiaws of the association
16 send, 30 days before the date of the elestion and at the association's
l7 expense, to the mailing address of each unit within the common-
l8 intercst community or to any other nrailing address designated in
19 writing by the unit's owner a oandidate infonnational statement. The
20 candidate infonnational statement:
2I (a) Must be no longer than a single, typed pag€;
2? {b) Must not contain any defamatory, libelous or prufane
23 information; and
24 (c) May be sent with the $ecret ballot mailed pursuant to
25 subsection 11 or in a separate rnailing.
26 L+ The association and its directors, officers, enrployees and agents
27 are irnmune ftont cr'iminal ol civil liabitity for any act or omission
28 which atises out of the publication or disclosure of any infonnation
zg related to any pel'$on and which ocflirs in the cour$$ of can'ying out
30 any duties rcquircd pursuant to this subsection.
31 13. Each member of the executive board shall, within 90 days
32 after his or her aprpointment or election, certify in writing to the
33 association, on a farm prescribed by the Adrninistrator, that
34 the member has read and understands the goveming documents of
35 the association and the provisions of this chapter to tha best of his or
36 her ability. The Adminiitrator.trrlaf}.sialf requiro the association to
37 submit a copy of the certification of each member of the executive
38 board of that associafiqn at the time the association registers with
39 the Otnbud$man pursuant to NRS 116,31158,
40 14, Fl/ithin 3 months after hls or her electlon or appoinl.menf
4I to lhe executive lsonxl, a nrcutber of the executl.ve bourd shall
42 successfulllt courylete 2 hourt of instruction in u coarce of
43 edilcaliort rel*lltrg to the dutics of n mentber of th.e evcutfue
44 bosrrl EverSt ye&r tlrereafter darlng wlrlch the memlter of the
45 execiltive bost'tl is a memher oJ'lhe execulive board, he or she
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t shult complete 2 hours of lnstruction ln sach il eourse of
2 educatiort,
3 $ec, 10. NRS 116,31038 is hereby arnended to read 0s

4 follows:
5 116.31038 In addition to any applicablc requilement set forth
6 in NRS 116,310395, within 30 d-ays after units' owners other than
7 the declarant may elect a majority-of the members of the executive
8 board, the declaiant shall deliver to the association all ploperly of
9 the uriits' owners and of the associatioll held by or contolled by the

10 declarant, including:
11 1. The or{gina'l or a certified copy of the recort{ecl declaration
12 as amended, th-e articles of incorpoiition, arLicles of assobiatiorq
13 articlss of brganization, certificalo of registration, certificatc of
14 limited partna'ship, certificate of hust ol' othet' docurnents of
15 organizalion for thb association, the bylaws, minute books and other
16 bo-oks and records of the association and arry rules or regulations
17 which may havo been adopted,
18 2, A,ri acoounting for money of the sssooiation and audited
19 financial statoments for each fisial year and any ancilirary period
20 fium the date of the Iast audit of the association to the date thc
2l period of the declarant's conhol ends. The financial staternents must
22 lairly and accurately report the association's financial positionr The
23 declirant shall pay the costs of the ancillary audit. The ancillary_
24 audit must be delii'orcd within 210 days after the date the period of
25 the declarant's conffol ends,
26 3, A complete study of the reserves of the association,
27 conducted by a person wh6 is registered as a rese.rve study specialist
28 pursuant to cha]lter 1164 of NRS. At the time the contlol of the
29 deolarant ends, the declarant shail:
30 (a) Except as otherwise providecl in this paragraph, dtltu"-t to the-

31 assdciation a reserve account that contains the declarsnt's shzue of
32 the amounts then due, and contfol of the account. If the declaration
33 was reoordecl before October 1, 1999, and, at the time the control of
34 the declarant ends, the declarant has failed to pay his or her share of
35 the amounts due, ihe executive board shall authorize the declarant to
36 pay the tloficiency in installments for a pertod of 3 years,_unless the
37 ilei:lamnt and the executive board agrse to a shorter periocl'
38 (b) Disclose, in wdthg, lo the wtits' otvners the amount by
39 whibli the declarant has subsidized the association's dues on a per
40 unit or pet lot basis,
41 4. -The 

association's money or control theloof.
42 5. AII of tho declzuant's'tangible personal property that has

41 been rcpresented by the deslarant a.s pfopefty of thg association or,

44 unless foe declarant has disclosed'in the public offering statement
45 that all such personal property used in the common*intorest
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I corurunity will remain the declarant's property, all of the
2 declatant's tangible pelsonal property that is necessary for, and has
3 been used Exclusively in, the operation and enjoyment of the
4 gommon elements, and inventories of these prnperties,
5 6. A copy of any plans and specifications used in the
6 consffriction of the improvements in the common-interest
7 commnnity whish were i:ompleted within 2 years before the
I declaration was recorded.
9 7, All insurance policies then in foroe,-in which the units'
i0 owners, the association, or its director$ and officers are named as
ll insured pof$ons.
12 8. Copies of any certificates of ocoupancy that may have been
13 issued wilh respect to any improvements cornpdsing the commoa-
14 interest community other than units in a planned cornmunity.
15 9, Any renewable perrnifs and approvals issued by
16 governmsntal bodies applicable to the cornmon-interest community
17 which at'o in force and any other permits and approvals so issued
18 and applicable which are requircd by law to be kept on the premises
19 of the comrnunity
20 l'0, Written wartanties of ths contmctor, subcontractors,
2l suppliels and manufacfurers that are still effective.
22 11, A roster of ownes and mortgageos of units and thsir
23 addlesses and telephone numbers, if known, as shown on the
24 declarant's tecords.
25 12. Contracts of employment in which'the assosiation. is a
26 conh'acting party,
2'l 13. Any contract for service in which the association is a
28 contracting party or in whioh ths assooiation or the units' owners
29 hava any obligation to pay a fee to the persons performing the
30 servioes.
31 Sec. 11. NRS 116.3108 is hereby amended to read as follows:
37, 116.3108 1, A meeting of the units' owners nust be held at
33 ieast once each year. If tlre govelning <locuments do not designate
34 an annual meeting date of ths units' owners, a rneeting of the units'
35 o'\ /ners must be helcl 1 year after the date of the last meeting of the
36 units' owners. If the units' owners have not held a rneeting for 1

3"1 year, fl meeting of the units' owilers must be held on the following
38 March 1.
39 2, Special meetings of the units' owners may be called by the
40 president, by a rnajority of tire execntive board or by units' ownsrs
4t canstihrting at least 10 percent, or any lower percentage specified in
42 the bylaws, of ths total nurnber of voting members of the
43 association. The same nurnber of units' owners may also call a
44 removal election pusuant to NRS 1i6.31036, To call a special
45 meeting or a removal election, the units' owners must zubmit a
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witten petition which is signed by the requileql peroentage of !!e
total nuirber of voting mernbers of the association pursuant to this
subsection and which-is maile{ return receipt requested, or served
by a prncess $erver to the executive board or the community
ni'anag-er for the assooiation. If the petition ,calls- for- a specla!
meetiis. the exeoutive board shafl sbt the date for the special
meetin['so that tho special meeting is held not less than 15 (uyq qt:
mor.e tfian 60 days after the date on which the petition is received. If
the netition calls for a removal election and:

(a) The voting rights of the owners of time shares will be

exeicised by delegaGs or reprcsentative$ a$ set fot'th in NRS
116,31105, the o(Jsutive board shall set the date for the reuroval
election so that the removal election is held not less than 15 days or
more than 60 days after the date on which the petition-is received; or

ft) The votins riehts of the uniLs' own-ers will be exercised
tnldulfr the use of-seolet written ballots pursuant to NRp 116.31036,
the se;rct written ballots fol the removal election must be sent in the
rnanner required by NRS 116.31036 not less. thaa 15 days or morc
than 60 days after ihe date on which tlre petition is received, and the

executive board shall set the date for themeeting to open and count
the secret written batlots so that the meeting is held not more than
15 days after the deadline for retuming the sectet written ballots.

'-r T[e association shall not adopt any rule or rcgulation which
prevents or unrcasonably interfercs with the collection of the
irquired percentage of signatures for a petition pursuant to'this
subsection,

a, Not less than 15 days or moro than 60 days in advance of
any meeting of the units'towners, the se,cretaty or othet officer
splcifiect in-the bylaws shall cause notice of lhe meeting to be hand-
delivered, sent plepaid by United States mail to the mailing address
of each unit or [o a:ny otlier urailing addtess designated in writing by
the unit's owner oi, if the association offer'$ to send noticb by
electronic mail, sent by eleotronic mail at the request of the unit's
ownef to an eiectrnnid urail address designated in writing by the

unit's ownst. The notice of the meeting nrust stato the time asd
place of the meeting and include a copy of-the ag-entla fol the
ineeting. The notice frust include notification of the rtght of a unit's
owner fo:

(a) Have a copy of the tninutes or a sumlnary of the minutes of
the nieeting provided to the unit's owner upon l'equest, in electrunic
format at ni charge to the unit's owrer gr, i! the association is
unable to provide-the copy or $ummaly in electton_ic format, in
papel tbmit at a cost not fo exceed2| ceirts per page for the fitst l0
pages, and l0 cents per page thereafter.
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I {b) Speak to the association or executive board, unle.qs the
2 executivo board is meeting in executive session.
3 .4. The agenda for a meeting of the units' own€r$ must consist
4 of:
s (a) A olear and complete statement of the topics scheduled to be
6 considered during the meeting, including, without lirnitaticn, any
7 pruposed amendment to the declaration or bylaws, atry fees or
I assessments to be imposed or increased by the association, any
9 budgetaty changes and any proposal to rsmove an officer of the
l0 association or member of the executive board,
11 (b) A list descdbing the items on which action may be taken and
12 olearly denating that action rnay be taken on those items. In an
13 emsrgency, fhe units' owners may take action on sn itern which is
14 not listed on the agenda as an item on which action may be taken,
15 (c) A period devoted to comments by nnits' owners and
16 discussion of those comments, Except in emorgencies, no action
17 may be taken upon a matter raised under this itern of the agenda
18 until the matter itself has been specifioally included on an agenda as
19 an item upon wirich actjon may be taken pursuant to paragraph (b).
20 5. Before the agentln ls molled to the unils' ownen pursarnl
2l to subsectlon 3s a nnit's otynet nr&y request ltews to he placed on
22 the agenda anrl an7, requested items mast be fuclud.ed on the
23 ugenda,
24 6. If the association adopts a policy imposing fines for any
25 violatio.ns of the governing documents of the association, the
26 secretaty or other officer specified in the bylaws shall prepare and
27 cause to be hand-delivered or sent prepaid by United States mail to
28 the mailing address of each unit or to any other maiting address
29 designated in writing by fhe unit's orsner', a schedule of the fines
30 that may be imposed for those violations.
3l W 7. A gaest of a nnlt's orvfiet ntwst be alloweel Io stlend
32 any meethrg af thc anlts'owner*
33 8, 'I'he secretary 01' other officet'specified in the bylaws shall
34 cause minutes to be recorded or otherwlse taken at each meeting of
35 the units' owners. Not morc than 30 days after each such meeting
36 tire secretary or other ofiicer specified in the bylaws shali oause the
3'l minutes or a summary of the mfurutes of the meeting to be made
38 available to the units' owners, Exeept as othorwise plovided in this
39 subsection, a copy of the minutes or a summary of the mimrtes must
40 be provided to any unit's owrier upon request, in elech'onic format at
41 no charge to the unit's owner or, if the association is unable to
42 plovide the copy or summary in clectronic format, in paper format
43 at a cost not to exceed 25 cents per page for the first l0 pages, and
44 10 centsper pago thereaftcr.
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fi.] 9, Fxcept.as otherwise provided in subsectign {&;} 10, the

rninutes of each meeting of the units' own€rs rnust include:
(a) The datq tirne and place of the meeting; ,.
(U) fne zubstance of ail matters prcposed, discussed or deoidecl

at the meeting; and
(c) The dbstance of remarks made by any unit's owner at the

meiting if the unit's owter requests that-the minutes reflect his or
her reriarks or, if the unit's ownet has prepared written remarks, a

copy of his or'-her prepared renrarks if the unit's owner submits a
copy for inclusion.-ig+ 10, The exeoutive boartl may establish reasonable
lirnitaiions on materials, remarks or otfuer information to be included
in the minutes of a meeting of the units' ownefis,

f*+ //. The associafion shall maintain tire minutes of each
medtirig of the units' owncrs until the conmou*interest cornmunity
is tetminated.

+t0+ /2, A unit's owner may record on audiotape , vtdeotape
or any 6ther means of sound or vfuleo reproduction.a meeting of.the
unitst owners if the unit's owner, before recording the meeting,
provides notice of his or her intent to recofd the meating to the other
units' owners who are in attendanoe at the meeting,

fl-i'l /J, Tbe units' owners may approve,, at tF" annual
metitin! of the units' owneni, the minutes of- the prior anrual
meetinf of the units' owners and the mjnutes of any prior -speoial
meetin[s of the units' ownets, A quorum is not required to be
plesent when the units' owners approve the minutes.- 

I+2+ 14, As used in this Cection, "enteLgenct'' means any
occur.rence ot combination of occuuonces that:

(a) Could not have been reasonably fo_reseen;-
(U) effects the health, welfare and safety of the units' owners or

residents of the cornmon-intercs[ community;
(c) Requires the irnmediate attention of, and possible action by,

the executive boald; and
(d) Makes it irnpracticabte to comply with thE prnvisions of

subscction 3 or 4,
Sec, 12, NRS 1i5,31083 is hereby amended to read as

follows:
I 16.31083 1, A meeting of the executive boald must be'held

at least once every quarter, and not less than once €very 100. days

and must be held it a time other than duling standard business hours

, but nol ltefore 6 p,m, at least twice annually.' 2, Excipt in an emergency ot unless. the bylaws of an
assooiatiotr r'equile a longer period of notice, the sec_r'etaly-or other'

officer specifidd in the Uvtaws of the association shall, not less than
l0 days before the date bf a meeting of the executive board, cause
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notice of fhe mooting to be given to the unit$' owners. Such notice
mustbe:

(a) Sent ptepaid by United $tatcs mail to the mailing address of
each unit within the common-interest community or to any other
mailing addrtss designated in writing by the unit's owner;

(b) If the association offers to send notice by elech'onic mail,
sent by elestronic mail at the rcquest of ths unit's owner to an
electronis mail address designated in writing by the unit's owner; ol'

(c) Published in a newsletter or other sirnilar publication that is
eirculated to sach unit's owner.

3. In an ernergensy, the seoretary or oiher offi.cer specified in
the bylaws of the sssociation shall, if practicable, cause notice of the
meeting to be sent prepaid by Untted States rnail to the mailing
address of e$sh unit within the common-interest community, If
delivery of the notice in this manne{ is impracticable, the notice
must be hand-delivered to each unit within the common-interest
community or posted in a prorninent place or places within the
common elsments of the assooiation.

4, The notice of a meeting of the exeoutive boatd rnust state the
time and place of the rneeting and inoluds a copy of the agenda for
the meeting ol the date, whiclt musl not be lnter than S duys before
the nreetittg, on which and the locations where copies of the agenda
may be conveniently obtained by the units' owner$. The notico must
include notification of the rtsht of a unit's owrer to:

(a) Have a copy of tlie audio recording, the minutes or a
$ummary of the minutes of the meeting provided to the unit's ownst
tupon requost, in electnrnic format at no charge to the unit's owner
ori if the association is unable to provide tho copy or summary in
electronio format, in paper format at a cost not to oxceod 25 cents
per page for the first l0 pages, and 10 cents per page thereafter.

(b) Speak to the association or executive board, unless the
executive board is rneeting in execntive session.

5, The agenda of the meeting of the executive board must
comply with ihe provisions of subseclion 4 of NRS 116.3108. A
pedod required to be devoted to conrments by the units' owners and
discussion of those comments rnust be scheduled for bath the
beginning and the end of each meeting, Dur.ing the period devoted
to comments by the units' ownors and discussion of those comments
at the beginning of each meeting, comments by the nnih' owneffi
and discussion of those commenw must be lirnited to items listed on
the agenda, In an emergency, the executive board rnay take action
on an item which is not listed on the agencla as ar item on which
action may be taken.

6. At least ooce every quarter, and not less than once ovety 100
days, unless tlre declaration or bylaws of the association inrpose
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more stringsnt standards, the executive board shall teview, 

-at. 
a

minimum, -the foltowing financial infotrnation at one of its
mcctings:

(a) -A 
currentyear-to-date financial statement of the association;

(b) A ourrent year-to-dato schedule of revenues and expetrses for
the'operating acdount and the reserve account, compared fo the
budget for those accounts;

G) A curuent reconciliation of the operating account of the
association;

(d) A current leconciliation of the reselre account of the
association;

(s) The latest account statemonts propared by the frnancial
irrstitirtions in which the eccounts of the association are maintained;
and

(f) 'I'he current status of any civil action or ciaim submitted to
arbihation or mediation in whioh the association is uparty,
t't A cop! of the infermation clescriberl in purugtEths (r! to (l),
ittclusive, triust be msde s.vailahle ut rtt eharge to each Person
present crt the meeting, If a unlt's awner requests n copy of ygh-informullon, the sisoclcttlon must ptovlde a copy of the
tifornmtion in electronlcformat at no charge to the unit's owner.

" 7, 'Ihe secretarv or 6ther officer specified in the bylaws shall
cause each meeting bt the executive boird to be audio recorded and
the rninutes to be r6corded or otherwise taken at each rneeting of the
executive board, but if the executive board is meeting in executive
session, the rneeting must not be audio recorded. Not more than 30
days afier ench sucf, meethrg, tite secretary or other officet specified
in'the bylaws shall cause the audio recording of the. meeting, the

minutes-of the meoting snd a sumrnary of the minutes of the
meeting to be made available to the units' owners. Bxcept as

otherwi-se provided in this subsectian, a copy of the audig recording,
the minuts:s or a summary of the minutes must be provided to any
unit's owner upon reques-t, in electrsnic format at no charge to the
unit's ownor oi, if thri assbciation is unable to provide the copy or
$ummary'in electronio format, in paper. format at s_co$t not to
exceed 25 oents per pags for the firct l0 psges, and 10 cents per
page thereafter'.- -8. Except as otherwiso prnvided in subsection 9 and NRS
116.31085, the minrrtes of each meeting of the executive board must
inslude:

(a) The date, time and place of the meetingi 
_

ft) Those members ofihe executive board who were present and

thode'members who wetp absent at the meeting;
(c) The t$r*taneel' detsil,s of all matters proposed, discussed or

decided atthe meeting;
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I (4 A record of each nember's vote on any matter decided by
2 vote at the meetirg; and
3 (e) The substance of remarks made by any unit's owner who
4 addresses tlrE exscutiye board at the rneeting if the unit's owner
5 tequosts that ths minutes leflect his or her reuearks or, if the unit's
6 owner has prepar:ed written remarks, il copy of his or her prepared
? remarks if the rurit's owner submits a copy for inclusion.
I 9. The executive board may establish r.easonable limitation$ on
9 materials, r'emarks ol other infounation to be included in the

10 minutes of its meetings {J l but un1, llutittttlon on thc page numher
1l of such matefials, remarks or lnformnlion nuwt nol be less thsn
tZ tto rlonble-siderl pages,
i3 10. The association shall maintain the minutes of oach meeting
14 of the executive board until the common-intere$t cofirmunity is
l5 terminatEd.
16 tt, A nnit's ownel' rnay record on audiotape or any other
17 nreans of sound reprndncLion a rneeting of the executive bcard,
18 unless the executive board is meeting in executivo session, if the
19 unit's owner, befole recording the meeting, provides notice of his or
20 her intent to record the rneeling to the membem of the executive
2l board and the other units' ownors who are in attendance at the
22 rneeting.
23 12, As used in this section, 'oomergency'' means any occurrence
24 or combination of occurrences that:
25 (a) Could not have been reasonably foreseenl
26 (b) Affeots the health, welfare and safety of ths units' owners or
27 residents of the common-interest community;
28 (c) Requires the imrncdiate attention of, and possible action by,
29 the executive board; and
30 (d) Makes it impracticable to comply with the provisions of
3l subsection 2 or' 5,
32 Sec. 13. NRS 116.31085 is hereby amended to read as

li *ttiftl*ro*, 
1. Except as otherwir* p.ouiord in this section, a

35 unit's owner may attend any rneeting of the units' owners or of the
36 executive board and speak at any such meeting. The exeoutive board
37 may e.rtablish ft+esenab{e-}inri+*ienel n limitation of not less than 3
38 ulnutes on the time ir nhlch a urit's ownsr may speak at such a
39 rneeting. With reqtect to esclt meeti.ng of the units' orwtets nntl of
40 the exacuthte ltonrd, llrc assocfuttlon shnll comply uith the
4l requlrements of the Awericans wlth Dtsabiltttes Act of 1990, 42
42 U.^S.C. S$ J2ldl et seq,, antl the regalatlons atlopted pwrsuan(
43 therelo,
44 2. At n meetittg of the executive board, ufter a ilscassion by
45 tlte members of the executive lsoard concerning an ltem for whlch
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! fl vate will he tulcen by the 6tecutlve board awl be{ore suclt a uote,

2 the exeattive hourd ilttst proylde a period devotud.to comnrcnts by^

3 . the wtits' owqers on thai itew, bul may estaltlish r lhnitation of
4 not Less thstt 3 afurules otr. the tlme s wtit's owner maY spcfik on
5 thut itent,
6 3, An executive boand may not meet in executive session to
? open or consider bids for an asiociation project as defined in NRS
S 1i6.3i086, or to enter into, renew, mod-ry, terminate or tak€ ftny
9 other action regarding a confi:act.
10 Ifr 4, Ai e*eciltive boatd may moet in executive session only

to;
(a) Consult with the attorney for the a$sgciation on matters

rehiifug 19 proposed or pending' litigation if thg contenls of the
discuslion wouid otherwiio be governed by the privilege set forth in
NRS 49.035 to 49.115, inclusive.

{b) Discuss the chamcter, alleged misconduct, professional
competence, or physicai <lr mental health of a community managet'

or an employee of the association,
(c) E'xcept as otherwise prnvided in subsection {4J 5,- discuss a

violalion of the goveming d6curnents, including without limitation,
the failutp to pay an assessment.

(d) Discuis ihe aileged failurE of a unit's owner to adhere to a
schiclule requited pursulnt to NRS 116.310305 if the alleged failure
may zubjecfthe unlt's olryner to a construction penalty'.

tq+ 5. An executive board shall meet in executive session to
hold a hearing on an alleged violation of the ggvelryng documents

unless the peison who may be sanctioned fo1 the alleged violation
requesls iri wliting that iln'open heaing,be conducted by the

exicutive board, If tire person who may be sancfioned for the

alleged violation requestl in wr{ting tliat an open hearing be
conducted, the person:

(a) Is 6ntitlld to attend all portions o! the hearing related to the
atteL6a violation, including 'aiithout limitation, the presentation of
evidence and the testimony of witnesses;

(b) Is entitled to dud pr.ooes$, as set forth in the standards

adobted by regularion by ihe Commission,. w!_ioh must include,
witliout limitdtion, the' right to counsol u ot' &ny other
fcprcsentfltlve chosen by tlri pefsott, the$ght to present witnesses

arid the right to present inffirmation relafing- to any conflict of
intetest of any member of the hoaring panel; and

(c) Is nof entitled to attend the deliberations of the executivs
board,

{fi-6. .The provisions of subsection- {4} 5 establish the

rninimum piotectiins that the executive boalcl-mus!.Uoyi*e before it
rnay ,nakd a decision. The provisions of subsection {4} 5 do not

,m: lllilillltiltlillllillllilliltlil'.ffi** *A8448'*
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p{eempt any provisions of the governing documents that prcyide
greater plotections

't6{ 7, Except a.s otherwiss provided in this subsection, Btr1r
matter discussed by the executive board When it meets in executive
session must be generally noted in the minutes of the meeting of the
executive board, The executive board shall maintain minutes of any
decision made pursuant to subsection {4 5 concerning an alleged
violation and, upon request, plovide a copy of the decision to the
person who was subject to being sanctioned at the hearing or to the
person's designated representative.

I1=I 8, Except as otherwiso provided in subsection {4f 5, a
unit's owner is not entitled to attend or speak at a meetrng of the
executive board held in executive session.

Sec. 14. NRS 116,31086 is hereby amended to rend as
follows:

I 16,3 1086 1. If an association solicits bids for an association
project, the bids must be opened during a meeting of the executiye
board, .

2, As used in this section, n'association project" includes,
without iimitation, a project that irrvolves the maintenance, repair,
replacement or restoration of any part of the common elements or
whieh involves the provision of durable goods or services to the
association.

Sec. 15. NRS 116,3108? is hereby arnended to read as
follows:

116.31087 l. If an executive board receives a written
complaint finm a unit's owner alleging that the executive board has
violated any provision of this cLrapter or any provision of the
governing documents of the association, the executive board shall,
upon the written request of the unit's o\ryner, piace. the subject of the
complaint on the agenda of ttre next regularly scheduled meeting of
ths executive board.

Z. Not later than [0 business days after the date that the
association receives such a complaint, the executive board ol an
authorized representative of the association shall acknowledge the
receipt of the complaint and notify the nnit's owner that, if the unit's
owner submits a written request that the subject of the complaint be
placed on the agenda of the next regularly scheduled meeting of the
executive boatd, the subject of the complaint will be placed on the
agenda of the next regnlady scheduled meeting of the executive
board,

3, At the mueting, the evecalh'e ltoard shall disenss fully and
attenryt to resolve finy co,fiplnint p[uced on the agendn of the
meeting pursuant to lltis rcctisn. Any cleci.sion of llte evecstilte

|ilHrilriltffiilrilililtiltilil*A B 4 4I *
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bourd wlth rarpect to the conryluint mast he fucluded in detsll ln
the mlnutes of the meetlng,

Sec. 16, 
-NRS 

116.31107 is lroreby amended to r'ead as

followsr
116.3110? 1, A person shall not knowingly, willfully and

with the intent to fraudulently alter the true outcome qf an election
of a mernber of the exeoutivi board or any other vote of the units'
owrrer$ engage in, attempt to engage in, or conspire with another
per$on to engago in, any of the following acts:' (a) Chal}i[e oi fa6ifying a voter'strallot so ihat the ballot does

aot ref'lect the votet's true ballot.
(b) Forging ol falsely signing a votet's ballot.
(ci rrarlOuTency caitin{ a iote for himself or herself or for'

another person that the pelson is not authorized to cast,
(d) Rejecting, failing to count, destroying, defacing or otherwise

invalidating the valid ballot of another voter.
(e) Submitting a counterfeit ballot.
i.' A person who violates $nit see+bnl sabsectlon / is guilty of

a category D felony and stratt be punished as provided in
NRS 193.130.

3. Each ballot provitted to the units' otlryers Put'sttflttt to lJtls
chrpter mast contiin in clear and promhrenl text il copy of the
provisiorts of tltts section,- 

Sec, 17.- NRS 116.3114 is hereby amended to read as follorrs:
116.3114 1. Unless otherwise'ptovided iu the cleclaration,

any surplus funds of the association rernaining after paymeut of cr
pr6vision for common oxpenses and any prepaymqnt-.of res0rves
inust be paid to the units' owners in ploportion to their liabiiities for
comrnon expense$ or credited to-ihlm to reduce their future
assessments for conmon expenses.

2, For lhe puryrose otthls secilon:
(a) An sssoiisiion of a common-inlerutt csmmunlty tutth 20A

or iiss utt!* hus "surplus fund{' if the fimount rcmainlng nJter
pilymeilt aJ' or provlslon-fot' the comffion expenses cnd any
piepaymeit of ieservcs ts greuter thsn three tl.mes the--nrcnthly-opirittng 

aqienses of the associcttion byqgr! ory tle,ge-riodic btulget
tittoptett ny irc associatian pursuant to NA,S lld'31,f 5.

Ol ai associtttion of i comnron'lnteresl conmtunity ruilh more
thun'Z1A units has "suiphs funds" tf the smount remaining-after
puyment of or p'ovisfon tor lhe cottttflon elclrenses and ony
ptbpuymeit of iesen'cs is- greater thtn two' tiwes the-^monlhly
' oltiriti ng expbns es af t hc ns s o cltttlon b as91 o 11 {ry11e_rio dl c b u dg et
t'ldopted,hy the ussociatlon pwsnnnt to NRS 116.3115,

Illil]|lillililffillillffil]
t

*A8448't

0732



(Fage 59 of 157)

-36-
I Sec. 18. NRS 116.31144 is herehy amended
2 follows:
3 I16.31144 1. Except as otherwise provided in
4 the executive board shail:

to read a$

subsection 2,

5 (a) If the annual budget of tho association is less than $75,000,
6 cause the financlal statement of the association to be reviewed by an
? independent certified public accountant during the year immediately
8 preoeding the year in which a study of the reserv€$ of tlre
9 association is to be conclucted pursuant to NRS I16.31152,
l0 (b) If the annual budget of tne association is $75,000 or more
I I but less than $150,000, cause the finanoial statement of the
12 association to be reviewed by an independent certified public
13 accountant every fiscal year.
l4 (c) ff the anrtual budget af tha association is $150,000 or more,
15 cau$e the fmancial statenrent of the a$sociation fo be audited by an
16 indcpendent certifred public accountaat evely fiscal year.
l7 2, Fol any fiscal yeari the executive board of an association to
18 wltich paragraph (a) or (b) of subsection I applies shall causE the
tP financial statement for that fiscal yeal tcr be audited by an
20 independent certified public acoountant if, within 180 days bofore
21. the end of the fiscal yeer, 15 percent of the total number of voling
22 rnembers of the association srrbmit a written tequest for such an
23 audit.
24 3, The Commission shall adopt regulations prescr{bing the
25 requirements for the auditing or reviewing of financial statements of
26 all asscciation pursuant to this section. Such reguiations rnust
27 include, without lirnitation;
28 (a) The qualifications neces$ary for a person to audit or review
29 financial staternents of an association; and
30 (b) The standards and forrnat to be fallowed in auditing or
3I rreviewing finanoial statements of an association,
32 4, If a rnitts owner requesls n copy of u revlew or anelit
33 performed pursuent to this soction, the sssoclftfion mnst provide q
34 copy af tlte reylew or sudit to tlrc unil's orytrsr in paper forftrat or
35 electt'onlc forrnnt, wlticheyer is requested hy thc unlt's owner, nl
36 no cltarge,
37 Sec. 19. NRS 11.6,3115 is herebyamendedto read as follows:
38 116,3115 1. Until the association makes ar asscs$mcni for
39 corumon expenses, the declarant shall pay all comrtlon sxpenses.
40 After an assessrnent ha,s been macle by the assooiation, assossrnents
41 must be made at feast annually, based on a budget adopted tflileflsf
42 runr+ra-llyl.by the association and ruffied b! fiss nnlts' owners nl
43 leufi nnnuatly in accordance with the requircments set forth in NR$
44 116.3I151. Unless the declaration imposes more stringent stanclards,
45 the budget must inciude a budget for the daily operation of the

| |ililil lH|| lffi ilrillll|l|illilt
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association and a budget for the reselves required by paragmph (b)
of subsection 2,

2, Except for assessments under subsections 41o7, inclusive:
(a) All dommon exp€nses' including the. re-serves, must be

asbdsied against all the units in accotdance with the allocations set

forth in t-he declalation pursuant to subsections 1 and 2 of
NRS l16,2107,

ii O

(b) The associ.ation shal[ establish adequate reserves' funded on
a rea{onable basis, for the repair, replacement and restoration af th€
major components of the conimon elemonts and a1y othet portiol of
the common-interest community that the associatiott is obligated to
maintain, repair, replace or resfore. The reserves^may be used.only
for thoie 

-purposis, 
including, without limitation, repairing,

replacing ani reitoring roofs, roads and sidewalks, and must not be
u,sed fol daily maintenance f* or cupitol lntprovenents. The
association may cornply with' the provisions of this paragraph

through a ftindiirg plari that is dosigned to allooate the costs for the
repair] replaceminf and tnstoration of the major components of the
co^mmon'elements and any other portion of the common-intetest
comurunity that the assoiiation is obiigated i9 m3in$in, repair,
replaco otl restore over a period of years if t!. fq$ing plan is
deiisned in an actuariallv-sound rnahner which will ensure that
sufdcienl money is avaiiable when the repair, replacentent and

restoration of th6 major components of the common elements o.r lny
other portion of the cornmon--interest community fhat the assooiation
is obligated to maintuin, repair, replace or restorp afe necessafy.
Notwitlrstanding any pr6vision'of thh chapter pr the govelning
documents to the conttary, u spectal flssessntenf to estahltsh
aclequate reserves pursuani io this paragraph,.including, withgut
limiiation, to estabfish or carry o11t a ftrniing plan f,+he-erce+rFh,e
b oard-n*ay;+'ritheuM.ing. oi-ol*e.inin g-the-+pprewl-'efths#s'1
ffffietrnlBgse{tnrE€ees5flffl
+tr+*i+s-inlne-eenilne+*.rtaestee mmttni+y--+tty++t€hdsse$s$rstlts

s*dy+fthe

muy nol exeeed $35 per unlt per month,
3. Any assessrnbnt for common expsnses or installment thereof

that is 60 days or more past duc bears interest at a rate eqqa! to t.he

prime rate dt the larseit bank in Nevada as ascertafured by the

bornmissioner of Findncial Institutions on January I o1 July 1, as

the case may be, irnmediately preceding the date the- asse$srnent
becomes past drie, ptus 2 fercent' The tate must be ldjysted
accordingty on eaqli J-anuary I and July 1 thereafteruntil the balance
is satisfied.

4, Except as otherwise provided in the governing documents:

l iltilil lrhillil lllil lllil llfi llll*A8448*
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1 (a) Any common expense associated with the maintenance,
2 repaiq restomtion or replacement of a limited common element
3 must be assessed against Src units to which that limited common
4 element is assigned, equally, or in any 'other ptoportion the
5 declarationprovides;
6 {b) Any coarmon expense or portion thereof benefiting fewer
7 than all of the units must be assessed errclusively againsi the units
8 benefited; ancl
9 tc) The costs of insurance must be assessed in proportion to rislc

10 and the costs of utilities must be assessed in proportion to usage,
11 5. Assessments to pay a judgrnent against the sssociation,may
12 be made only against the units in the common-intercst community at
13 the time the judgment was entered, in prnportion to their liabilities
14 for common expenses.
l5 .6, If any common expsnse is caused by the misconduct of any
16 unit's owfler, the association may as$ess that expense exclusively
fi against his or hor unit.
18 7, The association of a common-interest community created
tg bofore Januaty 1, 1992, is not required to make an assessrnent
20 against a vacanl ]ot located within the community that is owned by
2l the declarant.
22 B. If liabilitiss for common expen$ss are reallocated,
n assessments for cornmon oxpen$es and any installment thereof not
24 yet due must be recalculated in accordance with the reallocated
ZS liabititios.
26 L The association shall provide writtan notice to each unit's
27 ownel of a meeting at whieh an assessrnent or eryrenditare for a
28 capital implovement im ufl flr,toilnt of $500 or nrcre is to be
29 considercd ot' action is to be taken on such fln assessment or
30 eqtenilitnre at lsast 21 calendar days beforo the date of the meeting.
31 An ussessntentfot c cnpital hnprotentenl nwy not exceed $35 per
12 ttrtltper month,
33 70, In tt conunon*lnterefi cornmunity with less thsn 500
34 unlts, tlte ussoclution shull nat malee or couse to urs.de any vlsible
35 chu.nges to the lnterlor or exterior of the conmwv elements,
36 irrcluding, wilhout lirnitutlon, ltndscaphtg, unlesst
37 (a) At least 2I cslendor days before c meetittg of lhe wtits'
38 owners lo constder nttd tulce uction ofi the chnnges, the assoclatlott
39 provi.r{es written ftotlce to erch unit's oxtnet of the meetlngl and
40 (lt) At lhe meetlug, a nwjarity of the units' ownerl approve the
41 cltanges by secret wrlttefi bcllot
42 lL In s contmon-intercst commanityt
43 ({) With less thtr.rt 150 tnits,lhe associgtion sfiall not mttke un
44 eqrentlitut'e for o eqtittll inrprovement af $72500 or wore unless a

|ilfiut|ililritl|ilrilnilililrA844B*
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tttqo@ af the Hnitst orwrers wha vote on silcl, an Qq)enditwe
fl lrp fove t h e exp endi tu r e," (b) With al leust 150 bat less than 250 unlts, the &ssoctation
sniil uot mcke an etpendltnre for a copitil. irnprovem1nt, of
8151000 ot' ,rrot's unlesi a mojority of the unlts' orvrlurs wlto ttote
ott sttch an erpenditure approve the aqentfiture,

(c) Wtth nt least 250- Itut less thun 500 nnits, the associttiotr
stttiti ttot ruuhe rn erytendlture far o cnplttl intprovenlent af
$25,000 or move unless a. maJorlty of the unils' owners who vote
on srueh wt expenditlrre spprove the expendilare.

(d) With i00 or more anltt, the associntion shttll nol mnke nn
eupenditure.for a cnpital intprovement of $35,000,at more unlaw n
nrjori6, o.f-the unilst ortrytefs who vote on sttch an expentliture

11

12

t4 flpprove the expendlture,
15 ^' 12, As used ht thls sectiott, t'capltnl luqn'ovenrcfit" nrcfins wt
16 expenditrl'e hy the associution foi the anstrttction of a.new
l7 cimmon elenlent, an sdfiltion or i.wprovefilent to tttt' exLtllng
l8 cotfirron element or the lnstsllatlon of landscttplrtg where no
l9 londscophtg previausly exlsled,

Sec.-20. 
- NRS 116,31151 is hereby amended to read as

28
29
30
31
3L

2t foilown:
22 116.31151 1. Except as otherwise provided in subsection 2
23 and unless the declarationof a cornmon-interest cotrunrinity imposes
24 nrore stringent standards,.thc cxecutive board sha!, not less thdn 30

25 days ot'mdle than 60 day-s before the beginning of the fiscal year of
26 the association, prepare ancl distribute to each unit's ownel a copy
21 of:

(a) The budget fol the daily opetation of the association. Ths
budget must include, withoui liinitation, the estimated annual
revJnue and expenditures of the association and any contributions to
be made to the i'eserve account of the association'

fb) The budget to provide aclequate fuuding for the reservss
uiied bv narisranh ?Ut of subsei,tion 2 of NRS 116'3115,'The33 r'eqriiied by paragraph (b) of subseCtion 2 of

34 budget nrust include, without lirnitation:
35 - (t) The cunent estimated replacement -cost, estimated
36 remaining life and estimated useful life of each rnajor component of
J7 tho conmon elements hnd any other portion of the common-interest
38 couununity that the associa[ion is bbligated to maintain, r'epair,

39 replace or restorel
40 (2) As of ihe end of the fiscal year for ryhicit the budget is
4l prepar'*id, the curtent estimate of the amount of cash rc$eryes that
42 irre-neseisary, and the current atnount of accumulated cash tes€rves

43 that are set aside, to ropair, replace or lestore the maj-oq components
44 of the common eloments andl any other portion of tfue common-any other portion of the coilrmon-

I lfllt illlil|lffiil llllllillil
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interest community that the assosiation is obligated to mainlain,
repair, replace or restore;

(3) A statoment as to whether the executivc board has
determined or anticipates that the levy of one or rnole special
assessments will be neces$ary to repair, replace or rgstore any ruajor
component of the commofl elements or any other portion of the
common-interest ccmmunity that the association is obligated to
maintain, repair; replnce or restorp or to provide adequate filnding
for the reseryes designated for that purpose; antl

(4) A gureml statement describing lhe procedures used for
thE estimation and accumulation of cash reserves puniuant lo
subparagraph (2), including, without limitation, the qualificatiotts of
the person rcsponsibie for the preparation of tlre study of the
reserves required by NRS 1 16,31 152.

2. In lieu of distribufing copies of the budgets of the
association rcquired by subsection 1, the executive board may
distribute to each unit's own6r a summary of thoso budgets,
accompanied by a written notice that:
. {a) The bndgets arc available for revievr at the business offioe of

the association or some other suitable location within the county
where the common-interest comrnunity is situated or, if iI is situated
in morc than one county, within one of those counties but not to
exceed 60 rniles frorn the physicat looation cf the common-interest
community; and

ft) Copies of the lrudgets wilt be provided upon request.
3, Wthin 60 days after arioption of any prcposed budget for

the common-intelest cornmunity, the executive board shall furovide|

(t0 Ctuse a summary of the proposed budget {++ee€h} , a sea'el
ballot and s return envelape to be sent, prepaid by Unitetl Sntes
aniL to the nmiling s.ddress of ench unlt wlthtn. the eonilfton-
interesl community ot' to anj, other mniling nrklrcss designeted in
writing by the unit's owner, {ead*h*l{+e+}

(h) Set a date fol a meeting of the rurits' ownsr$ to {eensider
*atr$eatior*o++e-prepesed-$udget| open afid courtt the secret
written bnllots. The meeting must be not less than 14 days or more
than 30 days after the mailing of the ts$Dut1ftr-ies'-gn+ess+ ballots, At
the rueertng, the presirlent of the sssoeintion shtrll preslde, u
comnittee of the units' orvners sholl opett wd cou.nl onljt qfts

secret written bnllots thaf are relumed to the associtttian A
qilorilttt is not requlred to he present wlten the secrel wrltlen
bnllots are opened and counterl lf, at that meeting , a majority of

sei€e$ tlte. voles cfist are cnst itt favor of ratifying tho proposed
budget, the proposecl budget is ratified, f;*rvhe@

]fftil$tilfltlIIIlil|tIIilIIf,
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.i*preen*| If the proposed budget is t+ejser+J not latffletl th2
perlodic budget lasf ratlfied by the units' owneis must be continued-until 

such tiine as the unitst ownerc ratify a subsequent budget
proposed by the oxecutiva boarcl,- 4, The executive board shall, at the same tirne and in the sarne
manner that the executive board makss the brrdget available to a

unit's ownor pursuant to this section, make available to each unit's
owner the policy established for the associatron concerning the
collection of any'fees, fines, assessments or costs irnposed against a

unit's owner pursuant to this chapter. The policy must include,
without limitation:

(a) @ I prortision th'ut.a teet lirye'
fissessment ot cost nro! ns1 be referred for colleclion unless tlte
uait's owner {+eflaf*nfetreh-fsesi-$leq€$sesfllrcftfffir€osts+l-e
tir*ely-rita+mer-;{ ftns not paid the fcet tine, cssessnrcnt. ot cosl
toithitr 60 days ifter thetifst dny of the month tollowirtg the montlt
in which. nhtini of the fee, tine, sssessment or cost is sent or
othenvhe coffimflilcatei to the unlt's owner oy lf tlt'c amount of
the f,ee, line, Assessment or cost is $I,00A or fltors, tvithttt 90 tlays
atter the perlod setforlh in this paragruph; and" (b) Tite association's ughts conceming lhe collection of such
fees, fines, assessments or cbsts if the unit's owner fails to pay tlre
fees, fures, assessments or costs +ln@ with/ln the
period selforth ln parngraph (a).' 

Sec. 2i. NRS 116.31152 is hereby amended to read as

follows:
I 16,31 152 1. The executive board shall:
(a) At loast once every 5 years, cau$e to be conducted a sfudy.of

the 
'reseives required tri rdpair, replace and restore the m-ajor

components of the common Elements and any gtheq po{ion of the
cominon-interest commwtity that the association is obiigated to
maintain, repair, r'eplacc or restore;

(b) At least ahnually, review the rcsults of that study to
determine whether those l'e$etves are sufficient; and

(c) At least annualln make any adjusbnents to the assosiation's
ftrndi'ng plan which the-execntive board deems neces,sary to provide
adequate funding for the required resetves,

i, Bxcept ai otherwise providcd in this subsection,-the study of
the reserves iequired by subsection I tnust be conducted by 1P91s9n
who holds a permit issuecl pursuant to chapter 116A of NRS, tf the
cornmon-inteiest comtnunity corrtains 20 or fewer units and is
located in a county whose pirpulation is 50,000 or iess, the-study of
thE reserves lequircd by suSsectiou I may be condncled.by any
pof$on whom tlie execdtive board deems qualified to conduct the
shrdy.
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I 3, The study of the reserves rnust include, without limitation:
2 (a) A summary of an inspection of the major components of the
3 common elernents'and any other portion of the common-interest
4 commnnity that the association is obligated to maintain, repair,
5 replace or rostorc;
6 (b) An identification of the major components of the common
7 elements and any other portion of the common-interest comrnunity
I that the association is obligated to maintain, repair', replace or
9 restorc which have a remaining usefulIife of le.qs than 30 years;
l0 {c) An estimate of the remaining useful life of each maior
1l component of the common elements and any other portion of the
12 common-interest cornmunity that the association is obligated to
13 maintatn, repairi replace or restore identified pursuant to
14 paragraph ft);l5' {d) An estimate of the cost of rnaintenance, repair, replacement
16 or restoration of ench major component of the common elements
l7 and any other portion of the common-interest community identified
18 pursuanl to pamgraph (b) during and at the end of its useftil life; and
l9 (e) An estimate of the total annual assessment that may be
Z0 necsssary [o cover the cost of maintaining, repairing, replacement or
21 restoration of the major components of the common elements and
22 any other portion of the common-interBst community identified
23 pusuant to paragraph (b), after subffacting the reserves of the
24 association as of the date of the study, and an estimate of the
25 funding plan that may be necessaly to provide adequate funding for
26 the required reserues.
2'l 4, Upon completion of the study at'the reseles rcqulred hy
28 this sect{on, tlre ussocitrtion shall notify the anlts' orptters thttt the
29 stady ls nvttllql)le for revlew wtd ntske the stutly avsilallle ifi
30 electrcnlc forntqt to a ttnltts ownsr st tto charge, Not esrlier lhan
31 2A dqs nfter tlte sssociation notlfles the units' otr'ners af the
32 cottqtletlotr of the study, the exeatli.te bourd must eondnct a
33 nrcetlng af the arecud.ve ltoard for the puryose af upproving the
34, stady, Before approving the stady ctt the weeting, ilre e;'ceculipe
35 hoard shall acceltl, reylew anil cortsider contwents by the ilnitst
36 outfierc in the nrtftner, rcqniretl bJ, ffIi.S 116,31085,
37 Notvilhstanding any other provisiort of this chapter or the
38 governlng docrmenls, the executi.ye board may not tafte nny
39 actlorts bnsed. otv the study, fuclalhry, wlthost llnfitafion,
40 e$rblishing a fandlng plan to provide adequnte funding far the
4l reserves, unless sitd. utrtil. the execative bonrd $Wroves the slady
42 ctt u nteeting of the eveculive boutyl,
43 5. A summary of the study of the re$erye$ requircd by
44 subsection 1 rnust be subrnitted to the Division not later than 45
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days after the date that the executive board adopts the results of the
study,

{=H 6. If a common-interest community was deveiop^ed as part
of a pfanned unit development pursuatrt to cliapter 278A of NRS and
is sribject to an agrcement wiih a city ot county to.tecoive credit
againit the amount-of the residential cdnshuction.tax that is funpose.d

piusuant to NRS 278,4983 and 2178.4985, the association that is
-organized for the common-intercst comtnunity may use. the money
Ii'o-m that o'edit for the lepair, replacement br restoration of park
facilities and related improvoments if:

(a) The park f'acilitiis and related improvements are identified as

majoi compbnents of the common elements of the associationl and
(b) Th6 association is obligated to repair, replacc or restole the

par.k facilities and relal.od imlrovements in accordance with the

ituCy of the le$ervss required by subscction 1,

$ec. 22. NRS 1 16.3116 ishereby anlended to read as follows:
116,3116 I, The association has a lien on a unit for any

construction penalty that is inposed against.the unit's ownef
pnrsuan[ to t{RS 1i6,310305, any ass€s$ment levied against that
irnit or anv fines irnnosed asainst the unit's owner from thc time the

constructibn penalty, asseslment or fine becomes due. Untess the

declaration oth"tw{s" provides, any penalties, fees, charges, late
charges, fines and interest charged puriuan-t tg parzgraphs (D J9 (tt),
inchisive, of sgbsection 1 of NRS 116,3102 arc onforceable as

assessments under this section. If an assessment is payable in
installments, the full amognt of the assessmerrt is a lien frorn the
tirne the first instalknont thereof becomes due.

2. A lien under this section is prior to all other liens and

encumbrances on a unit oxcqpt:
(a) Liens and encumbrances recolded before the recoldatisn of

the b6claration and, in a cooperativo, liens and encumbrances which
the association creates, assutnes or takes subject to;

(b) A fust security interest on the unit fecorded before the date

on itrictr the assessniont sought to be enforced became delinquerrt
or; in a cooperative, the first iecutify interest encumbering 91r|y tle
unit's owner''s inteiest and perfected before the date on which the
assessment sought to be enforced became delinquent; and

(c) Liens ior real estate tares and othgt governmental
assdslments or charges against the unit or cooperative.
br The lien is alio pli-or to all secutity interests described in
paragraph (b) ,l+s-the-e*tE*fe+aHyl ltnt only ln wt smoant not to
bxcebd-charges incurred by the association on a unit pursuant to
NRS 116.31-0312 {a*++e-*e-et*tet$-€4 phts u.n umouttt ttot to
exceerl nlne thnis the {asses$+1€"t"* wonthllt fissesswefil for
common expenses based bn the periodic budget adopted by the
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1 association pursuant to Nl{S 116,3115 which @2 cltre-i++hsab*erie€&elera{,ie
3 peeeding -irxlilufim--okil+ Is irt effict st the tima of the
4 contmeftcerfient of a clvil action to enforce the ns'socintion's liery
5 unless federal regulations adopted by the Fedeml Home Loan
6 Mortgage Corporation o{ the Federal National Mortgage
7 Assooiation requile a {she*er--feried-of} lesser awoutrt for the
8 amount af the priority for [4ts-lie'n ] flssa.r$ntenls. ff federal
9 regulations adopted by the Federal Home Loan Mortgage
l0 Cotpotution or ths Federai National Mortgage Associatibn requite a
11 {+lwrterylor{oSef} Iesser amount for the amount of the priolity for
12 {the-lie&J sssessntenf, the {period-duri
13 Etlf*sssusiqr-intex,'*ts-de,seri,tred-irr-pa+*g+apfib# antount of
14 ft$sellrnents to he glven prlorlty pursu.anl to thls s&#sec/ian must
15 be determined in accordance with those federal regulations, oxcept
16 that notwithstanding the plovisions of the federal regulations, the
Li {perird-€$ ailrount of nssessntents to he given priority tder+he-tien}
18 must not be lses than {+he--6-meffhs*hnmedbte}y-?+eed.i*gl9 ittstjtu$icn-"ef*mti ,slx ilntes the montlily assawntenl. for con nron
20 exlreflses based on lhe perlodtc budget udopted by the a.ssoclutlon
21 pursuant fo ffxf 116,3115 which is ln eJfect at the time of the
22 cotnrileftcement of n cit'll action to enforce the assoc/ariontr lien,
23 This subsection does not affect the priority af rnechanics' or
24 materialrnen'$ liens, or the priority of liens for other assessments
25 tnade by the association.
26 3. Unless the declaration otherwise provides, if two or more
27 associations have liens for as$essments created at any time on the
28 same properfy, those licns have equal priority.
29 4. Recording of the declaration constitutes record notice and
30 porfection of the lien. No fiuther recordation of any claim of lien for
31 as$essment under this section is required.
32 5. A lien for unpaid assossments is extinguished unless
33 proceedings to enforce fhe lien are instituted within 3 years after the
34 full amount of the assessrnents beoornes due.
35 6, This section does not prohibit actions to recover sums for
36 which subsection I creates a lien or prohibit an association from
37 taking a deed in lieu offoreclosure.
38 '1, A judgnent or decree in any action brnught under this
39 seotion must inslude costs and rcasonable attorney's fees for the
40 prcvailing p$rty,
41 8, The association, upon written request, shall furnish'to a

42 unit's owner a statement setting forth the amount of unpaicl
43 as.$essments against the unit, If the interest of the unit's owner is real
44 estate or if a lien for the uupaid assassments may be foreclosed
45 under NRS 116.31,L62 to 116.31168, inclusive, the statement must
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be in recordable folm, The statement must be funrished within 10

business days after receipt of the request and is binding on the
association, the executive board and cvery unit's o\ryner'

9. In a cooperative, upon nonpayment of an a$ses$rnent on f,
unit, the unit's owner may be evicted in the saille lnannet as

provided by law in the case df an wlawful holdover by a

commercial tenant, and:
(a) In a cooperative where the owner's intetest in a unit is real

estatd underNRS 116.i 105, the association's lien may be foreclosed
undet NRS I L6,3t162 to I16,31 168, inclusive,

(b) In a cooperative where the owner's intetest in a unit is
periohai propetty under NRS 1 16, 1 I 05, the association's lienl

(1) May be foreclosed as a sscurity interest under NRS
i04.9101 to tM.9709, inclusive; or

(2) If the declaration so provides, may be foreclosed under
NRS 1 16.31 t62 to 1 16,3 [ 168, inclusive.

Sec. 23. NRS 116,31164 is hereby amended to read as

follows;
116,31164 1. The sale must be conduoted in the county in

whish the cornnon*intslest cornmunity or part of it is situated, and
rnay be conducted by the association, its agent orattorney, or-a title
insurance company of esolow agent liCqnsed to do business in this
State, except'thai tne sale miy bs mado at the offltce of the
association itthe notice of the sale so provide{ whether the unit is
locatecl within tho same county as the office of the association or
not, The association or other person conducting the sale may from
time ta time postpone the saleby such advertisemert and notice as it
considers rea-sonable or', withoul further advertisoment ot notice, by
proclamation made to the persons assarnbled at the time and place
previously set and advertised for the sale.' 2. If the sale tloes not occur wlthht 120 duys after the date on
whieh a copy of the noltce of default and electlotr to sell wss
nrcilecl to tlii urilt's orwrcr or lils or; her successor in interest in tlte
mannet requlred by paragraph ft) of subseetion 3- of ry45
tl6,3ll62rlhe sssoilailon ctnd sfly lrerson acting on behalf of the
association may not:

(s) Foreclise tlrc sssoclatlon's llen hy sule Pwrcufinl to iVrt,S
116,31162 to 116,31168, tncluslve; or

(h) Fite n clvit setion to obtaln a Judgntent agalnst the unit's
ownetfot the omount due,u uniesst tvithitr the period wt fortlt ht thls sabsection, the
associotio'n, the unit's 6wner and iny other person n'ith tt llen on
the unit execule qnd record ln the ffice of thg counly recorder of
lhe courrly in which the urtil ls locuted s wrllten agreement
esctendlng tlrc period, The wrlfien (greerrrent msst be
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acknowledged ss reqaircil by lnw for the ttcltttowledgment of
deeds, If the sule daes not occur wlthln the lime 1n'ovlded ln the
wrifren agreenent, tho nssoclctllon und (tfty pefion flcling on
ltehalf of the qssocl$tlort uay not foreclose the sssociafion's lien
Iry sde pursunttt la NRS 116,31162 to 116,31168, inclasive, orJile
a civil ttctlon to olstctin atudgnrcnt against tlrc artit's otwerfor tlrc
umount ilue.

3, On the day of sale originally.advertised or to which the sale
is postponed, at lhe time and place specified in the notice or
postponernent, l'he person conductrng the sale may sel1 the unit at
public auction to the highest cash bidder. Unless otherwise provided
in the declaraiion or by agreement, the association may pur'chaee the
unit and hold, Iease, mortgage 01 convsy it. The essociation may
purchase by a credit bid up to the arnount of the unpaid a$sessmsnts
and any permitted co$ts, fees and. oxpenses incident to the
enfolcement of its lien.

. tS+ 4. After the salg the percon conducting the sale shall:
ia) Make, execute and, nftor payment in made, deliver to the

purchaser, or his or her successor or assign, a deed without waffanty
which conveys to the grantee all title of the unit's olvner to the uni!

(b) Deliver a copy cf the deed to the Ombudsman within 30
days after the deed is delivered to the purchaseq or his or her
sllccessor or assign; and

(c) Apply the prcceeds of the sale for the following purposes in
the following order:

(1) The reasonable expenses of sale;
(2) The reasonable expenses of secuting possession befate

sale, holding, maintaining, and prepadng the unit for sale, including
payment of taxes and other governmental charges, premiurns on
hazad and liability insurance, and, to the extent provided for by the
declaration, reascnable attorney'$ feac and other lega1 expenses
incurred by the association;

(3) Satisfaotion of tho association's lien;
(4) Satisfactiorr in the order of priority of any suboldinate

claim ofrecord; and
(5) Remittance of any exce$s to the unit's owner.

Sec, 24. NRS 116.31175 is hereby amended to read as
follows:

I16.31175 1. Except a$ otherwise provided in this
subsection, the executive bonrd of an association shatt upon the
written requost of a nnit's 0wne1', make avniiable the books, records
aud other pape$ of the association , lncluding, wlthout llmltation,
lhe Indget, the rcserve stur{y, contracts to which the qssociutiott ts
il l,(rr+r, records Jiled wi.th n court rckiling to civil or erimlnil
trction to tvhlr'h the ussociatiort is tt. party, ttthtutes of nteetings of
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the fiflits' owner$ flnd o!'the executive boud, fittorney opinions
which do not rel&te to cirrent lltlgation invoh$ng the rcsocintion,
flnv flrchlteclu,'(tl DI(1, ot' spec[ficstiott subtttitted by n unlt's
oiner, dgendns oi meetlngi of the unl$' oteners ond of the
execaitve l:oari, ricortls ofTlolatlons of the Soverniilg tlocuatents
ucluding nflmes flttd 

- 
{tddresfies, recottls relntln-g lo the

tuvestmints of the associatiort, burrk stutements, cqncelled chccks,
lnsurrmce pilicies and any pernilts, eyen if the baok, rccorcl ot'
pflpet Is iti drqft.form or ii inappruved or in the process of being
ildveloped, for-review st tfie business offrco of the association or a
designated busirress location not to €xgeed 60 miies from the
phvs*ical location of the common-intofest comfnunity and during the

ie{ular working hours of the association.. @
,H#{q+io{1r-ft tf esft fifl ets--
reeu+h-M'el++ing+F{-eivi+-€+-eriffi ifl a}+etietFte
+l4ai€h.+lr@4ffy"! The provisions of this zubsection
clo not apply to:

(a) Tfie'personnel recofds of the employoos gf the assogiation,
excift for tliose recgds retating to the number of houts wofked and

the shlaries and benefits of those empioyees;
(b) The records of thE association relating to another

r lr
ownet

unit's
l&n-e$o

enei"iri+iu
deounentr

esnsi d

th@ other than reco speclficolty utentlongd in

this suhsectlan,
2, The exeoutive board of an association shall maintain a

seneral record conceming eaoh violation of the governing
[ocuments, other than a vJolation involving a failure to pay an

assessmeni for which the executive board has imposed a _fine, a

conshuction penAlty of any other sanction. The general recoldl
(a) Must'contain a general description of the-natutp of the

violaiion and the tvpe 6f the sanction imposed. If the sanction
imposed was & fine bi'constructioq penalty, the general record must
spfoify the amount of tho fine or constuction penalty.' fti Must not contain the name or addross of the penion against

whom the sanction was impOsed or any other personal infornation

ilililil iltfl llllll*lffi llil llil
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which may be used to identify the person or the location of the unit,
if any, that is associated with the violation,

(c) Must be maintained in an organized and convenient filing
system or data system that altows a unit's owner to sealch and
review the general records concerning yiolations of the governing
documents.

3. If the executivs board refuses to allow a unit's owner to
r.evigw the books, records ol other papers of the association, the
Ornbudsman msyl

(a) On behalf of the unit's owner and upon written request,
review the books, records or other papers ofthe association during
the regular working horur of the association; and

(b) If the Ombudsmail is denied access to the books, rccords or
other papers, rrequest the Comrnission, or any member thereof acting
on behalf of the Commission, to issue a subpoena for their'
production

4. The books, r?eords and other papsrs of an a*sociation must
be maintained for a[ least 10 vears, Thb provisions of this subsection
do not apply to:

(a) The minutes of a meeting of the unifs' owners which rnust be
rnaintained in accordzurcs with NRS 116.3108; or

(b) The minutes of a nteeting of the executive board which must
be maintained in accordance with NRS 116.31083,

5, The executive board'shall not require a urit's owner to pay
an amount in excess of $10 per hour to review any books, recolds,
conhacts 01' other papens of the association pursuant to the
provisions of this section.

6. If an official publication contains or will contain any
montion of a candidate or ballot question, the official publicatioir
mustr upon request ancl without chargg provide equal space to the
candidate or a reprcsentative of an organization which suFports the
passage or defeat of the ballot question.

7, If an official publication contains or will contain the views
or opinions of the association, fire exeoutive board, a community
rnanager or aI officer;- employee or agglt. gf ?+. associatiou
concerning an issue of official intetesf the official publication must,
upor rcqugst and without charge, pruvide equal space to opposing
views and opinions of a unitts owner, tenani ol rcsident bf the
common-interest community, If the views or opinious of the
ossocfuttlon, the exeeulh'e bourd, fl conttnnnity nwnnger ot, fin
fficer, entployee or ugent of an ussociatiott are publishetl. ln fln
fficial newsletler or olher similar paltllcrttion tht+t ls clrculnted to
ench unil's owne\ ln oddition to fltty other mailner of ffieicl
publicatlon for the opposhtg vlews or opinlons of n unit's onileF,
lenfrnt or resldent, lhose opposlng views ot, opinions may l1s
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pubttshed in the sfirre such newsletter or publtctttton or ln the next-ssch 

ttewsletter or publication but the ogtltosing vlers ot op.fnlans
mast be published-in nn fficinl newsletter or slmllnr pablicatlort
within 45 drrys after puhfibu.tlon of the views or oplttlorts of the
ttssocitttion, ihe ixecurtve boord, communlty ffiat flgar or ofricery
enqtloyee or rgent of the assoclation, If the vlevrs or oplnions of
thi sssoeiation, the executh,e boartl., fl coftrmanlty nwnager or iltr
fficer, employee or' figent of an assocltttlon are puhlished on an
ojlicinl v,ebslie or on in qfficlal balletln board tltctt is rwuilable lo
inch unitts orwter, in atltlltlon to any othet' ttrqflnsr of official
ltuhlication for lhe opposhtg vlews or opinions, thc opqostng yi9w1-or 

opinions-of a unii'i ownir, tcnflnt or resldent must be pab\she(
in the ncxt ifficial newsletter ot other simllar publlcntlon that ls
circslated to-each ilnit's owner or in an fficlal newslettev or
similar pabtieution publlshed within 45 dttys after publicntion of
the views or oltlnlons of the assocltrtlon, execulive hgut{,
contmunity maiager or -ofti.cer, 

entployee ar ngent of tlte
rtssoclation, whlchever is earlier,

8. The association and its officers, employees and agents are

imnaune from criminal or oivil liability for any act or omission
which ar{ses out of the publication or disclozure of any information
related to any pcrson and which occul'$ in the course of carrying out
any duties reqrlired pursuant to subsection 6 ot 7.

9, As used in tltis s€ction:
(a) 'Tssue of official interest" inoludes, without limitation:'(1) Any issue on which the executive board or the units'

owners witt U-e voting, including, witfuout limitation, the election of
membors of the exeoutive board; and

(2) The enactment or adoption of rules or regulations that
will affest a common-interest community.

(b) "Offrcial publication" rneans:
(l) An offrcial website;
(Z) en officiat newsletter or other similar publication that is

circulated to each unit's owner; or
(3) An official btrlletin board that is available to each unit's

ownef,* which is published or maintained at the c08t of an assoqiation and
by an assoCiation, an executivo board' a membgr of an executive
bbatd, a community manager or an officer, employee or agent of an

association.
Sec. 25, NRS 116,31183 is hereby amended to read as

follows:
1t6.3I.133 L An cxecutive boatd, a member of an executive

board, a communitSr manager or an offioer, omployee o-r ag€nt of an

association shall n6t take, or direct of gncourage another person to
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1 take, any retaliatory action against a unit's owner , htclndlng,
2 withoat llntikrtio.rt, denn,niling ntofley from fi anit's owfter,
3 proltlhltlng lhe use of lhe conmon elements by the anltts orr,fiel',
4 restricthtg (ilrc qccess of f iends, relatlves or fln! infitee of a unit's
5 otwrer, flltrtg ngalnst the unitts orufler a false or ft'ttudnlenl6 rtJltlavtt tpith the Division pursuurt to /YR$ 116.760,tlltng ugalnst
7 lhe unlt's oTr,net r false or frautlulent clsltn rvith the Dlvlslon
8 pursutnt to NIIS 38,320, or ftling a frivolous clvll nctlon for the
9 put'pose af harussing the mit'; or,)ner, because the unit's owflet '

10 has:
11 (a) Complained in good faith about any alleged violation of any
tz provision of this chapter , {sr} the governing docuurents of the
13 association {i} or urty federul, state, coilnt}, or munlclltal lutv,
14 ordlnance or code;
15 (b) Recommended the selectioll or repiacement of an attorney,
16 cornmunity manager or vendor; or'
17 (c) Requested in good faith to review the books, records or other
18 papers of the association.
19 2, In addition to any other remedy plovided by law, upon a
2A violation of this section, a unit'$ owiler may blrng a separate actian
2I to recover:
22 (a) Compensatory damages; and
23 ft) Attorney's fees and costs ofbringing the separate action.
24 Sec. 26. NRS 116.330 is hereby arnended to read as follows:
25 i 16.330 1. The executive board shall not and the governing
26 documents rnust not prohibit a unit's owner from installing or
21 malntaining dlought iolerarrt landscaping witbin such physical
28 poltion af the common-interesf cornmunity as that owner bas a right
29 to occupy and use exclusively, includiag, without limitation, the
30 fi'ont yard or bask yard of the unit's owner', except that:
31 (a) Before installiug drought tolerant landscrping, the unit's
32 owner must submit a detailed description or plans for the drought
33 tolerant landsoaping for architectural review and approval in
34 accordance with the procedures, if any, set forth in the governing
35 documents of the association; and
36 (b) The drought tolerant landscaping must be selected or
37 dasigned to the rraximum extent practicable to be compatible with
38 the style of the comrnon-intercsf community.
39 t+ The provisions af this subsection must be construed liberally in
40 favor of effectuating the putpose of encouraging the use of drought
41 tolerant landscaping, and the execuflve board shall not and the
42 governing documents must not unreasonably deny or withhold
43 approval for the installation of drought tolerant landscaping or
44 unreasonabiy determins that the drought tolelant landscaping is not
45 compatible with the style of the comruon-intelest community,
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2. The sssociotiott nuy not chaige a fee lo ct nrtitts owflet
who is seelctng altproval tit insgtll droaght tolercat luneltcttpirtg
pwrsTfittt to tltis section,- J, Installation of drought tolerant landscaping within any
colnmon element or conversion of traditional landscaping or
cultivated vegetatioq such as turf gmss, to {rought tolerant
landscaping wlthin any common element shall not be deemed t<l be
a changb ofuse of the cofllmon element unless:

(a) 
"The 

common element has been designated as e park' open
play space or golf course on a rpcorded plat map; or 

-- 
1Ui tne tiaditionaL landscaping or cultivated vegetation - is

requiied by a governrng body irnder the terms 9f .any fPPlicable
zoiing ordinance, permil or approval or as a condition of approval
of any final subdivision rnap,

{g+ 4' As used in this section, "drought tolerant landscaping"
medns hnclscaping which conserves wateq prntects the environment
and is adapta$le-to local conditions. The term includes-, witholt
limitation, the use of rnulches such as decorative rcck and artificial
turf.

Sec. 27, NRS 116.335 is lrereby amended to read as follows:
116.335 1. Urfess, at the time a rurtt's o\ryner purchased his

or her rmit, the declaration prohibited the unit's owner fiory renting
or leasing his or her uni! the association may not prohibit the unit's
ownst from renting or leasing his or her unit.

2, Unless, at lhe tinre a-unit's ownet purchased his oI he.r unit,
the cleclaration required the unit's owner to $ec'ure or obtain any
approval frcm the association in order to rent or lease fuis or her_unit,
au^association may not require the unit's owner to secure Ol Obtain
eny apploval fiom the association in order to rent or lease his or her
unit.

3. If a declaration contains a provision establishing a maximum
number or pelcentage of units irr ths comruon-interest aommunify
which rnay bo lenkdor leased, that provision of the declaration rnay
not be am'ended to ciecrease th'at maiimum number or percentage of
units in the common-interest community which may be fented Of

leased.
4, The provisions of this section do not plohibit an association

from enforclng any provisions which governthe renting or leasing
of units and fthich 

-arc 
contained in ihis chapter or in any other

applicable federal, state or local laws or regulations. 
^" "5. Nofwithstanding any other provision of law ot the

declaration to thc contrarv:
(a) If a unit's owneris prohibited fiom renting or leasing a unit

beciise the rnaxirnum numbef ol'petcentago of units which niay !e
ronted or leased in the common-inteiBst community have already

r fiilEilffi ltil ilril ilil| llilllil*A84 4 B*
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been lented or leased, the unit's owner may seek a waiver of the
plohibition fi'om the executive board based upon a showing of
economic hardship, p{ the executive 9qqt0 !t}ft}* shull grant such
a waiver apson proot'oJ'econonic hardship and appt.ove tho renting
or leasing of the unit.

(b) If the deslarution contafus a provisiot establishing a

tnaximum number or percentage of units in the sornilron-interest
comrnunity which may be rented or leased,.in detennining the
maximum number or percentage of units in the common-inleresl
conurrurity which may be rerrted or leased, the nurnber of units
owned by the deolarant must not be counted or considered.

Ses. 28. NRS I16,350 is hereby amended to read as follows:
116,350 l. In a comrnon-interest community which is not

gqted or enclosed and the acce$s to which is not rsstricted or
controlled by a person or device, the executive board shall not and
the governing documents must not {pevide} ,'

{s) Provide for the regulation of any road, street, alley or other
thoroughfare the right-of-way of which is accepted by the State or a
local government for dedication as a road, street, alley or other
thoroughfare for public use.

(h) Exeept ns other*vlse provided in pwagrnph (s) of Nft,S
116.3102, lnterfere wlth the parking of qny uatomobile, prlvately
owned standartl plckup lrack, notorqtcle or ilny other vehlcle not
spedfically rlosulbod in subsection 2.

2, Except as otherwise provided in subsection 3, the provisions
of subsection 1 do not preclucle an association fi'om adopting, and
do not preclude the goveming documents of an association from
setting forth, rules that reasonably lestrict lhe parlcing or storage of
reoreational vehicles, watercraft, trailers or commersial'vehicles in
the common-interest community to the extent authorized by iaw.

3. In any common-interest conrmunity, the executive board
shall not and tha governing documents must not prohibit s per$on
fi'om:

(a) Parking a utility service vehicle that has a gross vehicle
weightrating of 20,000 pounds or less:

(l) In an area designated for parking fol visitors, in a
designated parking area or comlnon parking area, or ou the
driveway of the unit of a subsoribu or consumer, while the person is
engaged in any activity rclating to the delivery of public utihty
setvices to subsoribsrs or consurners; or

(2) In an arna designated for pzu'king for visitors, in a
designated parking a1'ea or common parking area, or on the
dtiveway of his or her unit, if tho porson is:

(I) A unit's own$r or a tenant of a unit's ownerl and
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(tt) Br{nging the vebicle to his or her unit pursuant to his

ot her employment wlth the entify which owns the vehicle for the
putps$e of responding to eme'rgency requests for pubiic utility
servlces; or

(b) Palking a law enforcement vehicle or emergency services
vehicle:

(t) h an area designated for parking for visitors, in- a
designat6d parking atea or commor parking area' gr on tho
dliveway of the unit of .a person.to whom law enforcoment or
emergency ssrvices are boing provided, while the person is engaged
in his or her official duties; or

(2) In an area designated for parki+g fot' visitors, in. a

designat6d parking &rea, or cornmon 
-parking 

area, or on the
driveway of his ol her unit, if the perscn ist- 

(D A unit's owner or a tenant of a unit's ownetl and
(ID Bringing the vehicle to his or her unit pursuant to his

or her u*bti,y*eolwittr ttre entity which owns the vehicle for the
purpose of responding to requests for law enforcement services ot
emergency services.

4.- A; assooiation may rcquirc that a psr$on parking a utility
sewice vehicle, law enfoi:cem-ent vohicle or emergency servioes
vehicle as set forth in subsection 3 provide wlitten confrmation
fi'om his or her employer that the perfon is qualified to park his or
her vehicle in the mannar set forth in subsootion 3.

5. In a contmon-lftterest coilntufitg uthlch ls not gnled ot
enclosed nnd the flccess to whlch ls ttot restilcted or controlled. by
( person or devlce, the rssociatlon shall dtsplny 11 sign- !y. ptlrtn
fiiw on or ne(tr fl'ny Proqerfir sn whlch parftlng is prohlbited or
restrlcted in s cefiain n $rrrreh

6, As.used in this section:
(a) "Bmergency services vehicle" mean$ a vehisle:

(1) Owned by any govetnrnontal agency
subdivision of this Stato; and

A) Idontified by the entity which owns the

ol political

vehicle as a
vehicle used to provide emelgency setvices.

(b) "taw snlorcement vehicle" means a vehiole:' '(1) Owned by any goverrunental agency 01' political
subdivision of this State; and

(2) Identified by the entity which owns the vehicle as s
vehicleused to provide law enforcement services.

(c) 'Utility lorvice vehicle" rnsans a_ny molqr vehicle:' '(1) Used in the fui'theraace of r9pqir1ng,. maintaining or
operatiilg any structure or any other phyqiCal facility necessary. fot
t6e deliiery bf public utiiity iervices, iricluding, withont limitation,

Iilflfitrfr ltH il|llll$lilllll
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1 the fiimishing of electricity, gas, wator, sanitary ss\ryer, telephone,
2 cabLe or community autenna service; and
3 (2) Except for any emergetrcy use, operated primalily within
4 the service area of a utility's subsclibers or consumets, without
5 regard to whether the ruator vehicle is owned, leased or rented by
6 the utility.
7 $ec. 29. NRS t 16,4L17 is hereby amended to read as follows;
8 I1.6,41L7 1. Subject to the requirements set forttr in
9 subsection 2,if a deilatant, couununity manager or eny other person
10 subject to this chapter fails to comply with any of its provisions or
I I any provision of the declaration or bylaws, any person or ciass of
L2 persolrs suffering actual darnages from the failure to comply nray
13 bring a civii astion for darnages or other approprtate relief.
t4 2.

37

38 and not exclusive of, any other available remedy or penalty.
39
40

15 e*sqt+i Except as otherwise provided in NRS 116.3111, a civil
16 action for damages or other apprrcpriate relief for a failwe or refrrsal
L7 to comply with any provision of this chapter or the governing
18 documents of an association may be brought:
l9 (a) By the association against:
20 (l) A declarant;
21 (2) A community manager; or
22 (3) A urrit's ownel',
23 ft) ny a unit)s owner or s lenant oy sn iw,itee of a unil's
24 otprrer or a tenunl againstl
25 (1) The association;
26 (2) A declarant; or
2'7 (3) Another unit's owtsr of the association.
28 (c) By a class of units' olvner$ oonstituting at least 10 percent of
29 the total numbor of voting members of the association against a
30 community ma$.ager,
3t 3. Except as otherwise provided in NRS 116.310360 punitive
32 damages may be awarded for a willful and material failurE to
33 comply with any ptrlvision of this chapter if the failure is established
34 by clear and convincing evidence.
35 4, The court may award reasonable attotnoy's fees to the
36 prevailing pal'ty.

5. The civil remedy pruvicled by this sestion is in addition to,
lnot exclusive of. anv other available remedv or nenaltv.
Sec. 30, NRS I16,745 is hereby amended to read as follows:
116.745 As used in NRS 11,6;745 to 116.795, inclusive, aftd

41 seetlott I of thts ucf, unless the context otherwise requires,
42 ttiolation" Ineans a violation of any provision of this chapter, any
43 regulation adopted pursuant tlrereto or ary order of the Commission
44 or a heating panel,

Ilt|llll lriilr|[ ||ilrilililil lil*AB448ir
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Sec. 31. NRS 116.757 is heleby arnended to read as follows:
116,757 I. Bxcept as otherwiso provided in this section and

NRS 239.0115, a written affidavit filed with the Division pulsuant
to NRS 116J6A, a[[ documents and other information frled with the
writlen affidavit and all documents and other information compiled
as a result of an investieation conductod to determine whether to file
a formal complaint wfttr the Commission are confidential. FT|ie+
Except us otherwise provlded ln thls suhsectlon,dre Division shall
not discloss any Jinrtings or other information that is confidential

t to this 
-subsection, in wlrole or in pa*, to any psrson,

inve+dgrtiotr-op"een*pta-it+t-J unless and until a fonnal complaint is
filed ptusuant to subsectionZ arrd the disclosure is required pursuant
to subsection.2. Thl Dh'ision slmll proviele to each pflrty tu.fQe
dtspute for utltlch the wrltten ffidavtt wns filed fl colry ot'the

l3
14

t5
16
17
18

.19
20
2l
22
23
24
25
26
27
28
29
30
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38
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documents antl other lnfornufion suhntlfied by the otlter pw'ty,
2, A formal complaint f,rled by the Administratol with the

Commission and all documents and other inforrrration considered by
the Commission or a hearing panel when determining whether to
funpose discipline or take ofher administrative action pursuant to
tNS t16,745 to 116,?95, inolusive, and sectlon I of this ect are
public records,- 

Sec, 32, NRS I L6,765 is hereby amended to read as follows:
116.?65 l. Upon receipt of an affidavit that cornpliEs with

the provisions of NRS 1I6.76b, the Division shall refer the affidavit
to the Ombudsman.

2, The Ombudsnan shall give such guidance to the parties es
the Ombudsman deems necessary to assist the parties to resolve the
alleged violation, The Omhudsman shall provlde each pntty an
epportnnity to responl to any allegutlons or stotements nmde by
the other porty or the Division,

3, Iffie [rar'ties are unable to resolve the alleged,violation with
the assistance of the Ombudsman, the Ombudsman shall provide to
the Division a r€potl concetning the alleged violation agd any
information collected by the Ornbudsman during his or hel efforts to
assist the parties to resolve the alleged violation.

4, Ufron receipt of the repbrt fioru thE Orrrbudsrnan, the
Division ihalt conduct an investigation to determine whether good
cause exisb to prooeed with a hearing on the a]lggqd violation.

5, Itl aftei investigating the alleged violatiou, the Division
deterrnines that tha allegations in the-affldaVit are not ftivolons,
false or fi'audulent and that good oause exists to proceed with a

hearing on the alleged violition, the Adrninistrator shall file a

formal"complaint wiTh the Cornmission and schedule a hearing on
tho complaint before the Commission or a hearing panel,

IililililfiIil ]ril ffl llllllll*AB44B*
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1 Sec. 33. NRS 38.310 is hereby amended to read as follows:
2 38.310 1. {Ne} Excapt as othertul.se provided in s*b.rections
3 2 und J, no civil action based upon a claim relating to:
4 (a) The interptetation, application or enforcement of ffiry
5 covenants, conditions or restrictions applioable to residential
6 property or any bylaws, rules or regulations adopted by an
7 association; or
8 (b) The procedures used for incrrasing, decreasing or imposing
9 additional assessrnents upon residentiai property,

10 t'r mtty be commenced in any coult in this State rmless the action
I I has been submitted to mediation or arbihation pursuant to the
t2 plovisions'of NR$ 38,300 to 38,360, inclusive, and, if the civit
13 action concenls real estate within a planned community subject to
14 the provisions of chapter 116 of NRS or real estflte within a'
15 condominium hotel subject to ths provisions of chapter 116B of
16 NRS, all adrninistrative procedurcs specified in *ny coverrantsl
l7 conditions ol restrictions applicable to the property or in any
18 bylaws, rules and regulations of an association have been exhausted.re 2. If:
20 kt) A eh,il actton descrtbed tn sulssection I concents rual estale
2I witlritt a planned comwunity sabject to the p'wislons of chnpter
22 116 of NRS nnd relutes to s.citation of a anit's ou,fler or.n tenant
?3 of a anitts orvnet for a ,triolatlon af sny eovenants, conditions or
24 restrictlons t+pplleable to resldential prcperty or frny byktws, r'ules
25 or regulntions adopted Iry m sssocintion; and
26 (b) All adutlnlstrafh,e prccedttes speciJied ln tnlt covenAuts,
2'l condltiotrs or feslrictlotrs npplicabl.e ta tlrc propert! or in unlr
28 tryknvs, ralcs nnd reguhtlons of an ussocislion ltqre ltcert
29 exhunsfed,
30 a ilrc unil's owner or tenant runy suhtttit the civll actlan to
3l nrcdiflIion or arhitrafiofi parsaant to the provisions o/iYR9 38,300
32 to 38.360, inclasive, or coffitnence the eivll ttctlan in s coatt ot'
33 competent jurisdlcllon withant contplylng witlr tlrc ptovlslow af
34 l{ft.! JB.3d0 to 38.360, inekrsive,
35 3. If u cltil ttction dewibed in subseclion I concenrc rcoI
16 estale withln u ltlnnneil communltl, suhieet to the profisions of
37 chupter 116 o{NRS find is ltrouglrt hy un invilee of a antt's ou'ner
38 or s lensnt of a unit's owner, the invitee ntwy suhnrit the ciyil
39 nctiotr to nrctltallon or urhitrstion ltursurnt to the prortisions of
40 IfRS'J8,Jfl0 to 38,360, itrclutrive, or conrfttence the ci.tll ttction in q
4l courl of compelent .intisdiction witltotcl coniplstlng with. the
42 provisions of NRS 38,300 to 38,360,.lncluslve,
43 4, A court shall disruiss anv civil actian which is commenced
44 in violation of the prnvisions of {strbss€'Fioe-l+ thls section,
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I Sec. 34. NRS 38.330 is hereby amended to read as follows;
2 38.330 1. If all oarties named in a written claim filed
3 pursuant to NRS 38.32b agree to have the blairn submified for
4 ;rediation, the parties shall-reduce the agrpement to wrttiag and
5 shall select a midiator fron: the list of mediators maintained by the
6 Division pursuant to NRS 38,340, Any mediator seleotod must be

? 
' 

avallabte wittrin the geographic area. Ifthe parties fail to agrce.upon
8 a mediator, the Division shall appoint a lnediator fi'om the list of
9 mediators riraintained bv the Division, Any mediator appointed must

10 be available within tho-geographic area. Unless otherwise ppvi{gd
1I by an agreoment of the parties, mediation rnust be completed within
12 60 days after the parties agree to mediation' --{ny agreement
13 obtain6d through rnediation conduoted pursuant t9 thig section must,
t4 within 20 dafi aftel tho conclusion of mediatioq-be reduced to
15 writing by the mediatol and a copy thereof provided to each pryI.
l6 The agre6ment rnay be enforced ai any other written agreement. I/a
17 partyTommences-a ci'vll actiorr basid upor! qny chim which u'as
l8 -tlre'subiect of medlatlon, the tindlngs of the nrcdiutor arc not
19 nfunissihte iti that flction, Exiept as= otherwise provided in this
20 section, the parties are responsible for all costs of mediation
21 condueted pursuant to this seotion,
22 2. If a[ the parties named in the claim do not, agree to

n mediation, the parties shall select an arbih'ator from the list of
24 arbitrators maintained by the Division pursuant to NRS 38.340, Any
25 arbitmtor selected musf be available within the geographic area. If
26 the parlies fail to agree upon an arbitrator, the Division shall gppoint
27 an arbiflator fl'om ihe lisf maintained by the Division, Any arbitrator
28 appointed must be available within-lhg geoglgphlc area. U-pgn
?g airilointing an albitrator, the Division shall provide the narne of the
30 aiditrator-to each part54 An arbitrator shpl-I, not later than 5 day.s

3l after the albitratoi''s ielection or appointment pursuant to this
32 subsection, provide to the parties an informational statement rellting
33 to the aftitiation of a cldim pursuant to this seotion. The written
34 informationalstaternent:
35 (a) Must be wlitten in plain English;
36 fuj Must explain the frocedur[s and applicable law rolating to
3'l the 

- 
arbitration 

^of a clairu conducted pursuant to this section,
38 including, without limitatiotl, the proceduros, timelines and

39 appticabTi law relating to gonfilmation of 
-an 

award pureuant to NRS
40 3l,ZZg,vacation of an award pursuant to NRS 38,247,judgment on
41 an award pufsuant to NRS 58.241, and any applicable statttte or
42 conrt rule govelning the award of attomey's fees ot costs to any
43 party; and
44 ^ ("ci Must be accornpanied by a separate form acknowlodging.titqt
45 the party has rcceived and read the in-fotmational statement, lYluch
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I mtrst be reffmed to the ar$itrator by the party not later than 10 days
2 after receipt of the infonnational statement
3 3, The Division may provide for the payment of the fees firr a
4 mediator or an arbih'atcrr selectecl or appointed put'suant to this
5 section frorn the Account for Common-Interest Communities and
6 Condominium Hotels created by NRS 116.630, to the extsnt that;
? (a) The Commission tbr Common-Interest Cornmunities and
8 Condsminium Hotels approves the payment; and
9 (b) There is money available in the Account for this purpose.

10 4. The fecs tor a uedlc$or or fit, orhltrntor .teleetect or
1l appointed ptr,'su&ttt to tlrls sectlon must not exceetl $750 nntl,
12 except ns othenyise pravltled. ltt srtbsection 3, each pfirtJ, lo {he
13 merlistiorr or urbitratlon tttfist p(tJt ilfl eqnal percentage of the fees
14 for the mettiutor or wbilrctot
15 5, A paty ta il mellatlon or u.n srbitration conducted
16 purstffint to this sectlon Is not llublefor the costs or attorneyts feet
11 ittcurred lsy onother party dtu'irtg the medlution or orbitrulion.
18 6, If a paily to a medlation or, fin flrlrltrstion conductctl
i9 pnrsililnt to thls sectiotr submits s written stfitsntc.nt to the Dl,yisfon
20 alleglng thnt the mediator or srhitrtttot has n conflict of fuflercst or
2L is bissed *grinst that ltarty und sabmits tpith tlte writtett ststefiIerrt
22 evidence to srtbstantiste the dlegation, the Division shall reflnve
23 lhe medla{or or afitiffafar and nppoint a mediutor or arlsitrator
24 frow the list rnainlsined by 711a ilivisistt put'trilfint to lfft'9 38,i40
25 wlto fs ctceepfuhle to efich pflrtti, A medislor or avhltrator who hcs
26 been removed. by the Dh,igian pursuilttt to thls subseclion shttll
27 refaud to the parties nny pfiytn.ents made hlt the psrties for the {ees
28 of the mediator sr arbilrcttor,
29 7. Except as otherwise provided in this section and except
30 where inconsistent with the provisions of NRS 38,300 to 38,360,
31 inclusivo, the arbihatiorr of a claim pursuant to this section must be
32 conducted in accordance with the pruvisions of NRS 38.231,
33 38.232,38.?33, 38.236 to 38.239, inclusive, 38,U2 and 38.243. At
34 any time during the arbitration of a claim rclating to the
35 interpretation, applioation or enforcernent of any covenants,
36 conditions or restrictions appiicable to rosidential property or flny
37 bylaws, rules or regulations adopted by an association, the albitrator
3E may issue an order prohibiting the action upon whioh the claim is
39 based. An awarcl must be made within 30 days after the conclusion
40 of arbitration, unless a shofier period is agreed upon by the parties to
4i the arbitration.
42 {t} S, If all the pa$ies have agreed to nonbinding albitration,
43 any party to the nonbinding arbihation may, within 30 days after a
44 deoision and award hnve been served upon the parties, commsnc€ a
45 civil action in the proper court concerning the claim which was
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1 submitted for albitration, Any complaint filed in such an action must
2 contain a sworn statement inhicatirig that the issues addressed in the
3 complaint have been arbitmted putsuant to the provisions of NRS
4 38,300 to 38.360, inclusive, lf nn action is cotuntence{ wlthln that
5 periorl, the fin{ings of the arbitrttlor flre ttot sdmisslble in thd
6 flction, .I/ such an action is not comrnenced within that period,-any
7 pafly to 

-the 
srbitration may, within I year aftel the servie,e of the

s 'awa;'d, apply to the proper: court for ri confu'mation of ttre award
9 pursuant to NRS 38.239,
10 {6{ f. if all the parties agree in writing to binding arbitration,
11 the arbitration must bi sonducted in accordance with the ptovisions
12 of this chapter, An award prooured put'suant to such binding
13 arbitratlon may be vacated and a rehearing ganted upon application
14 of a party pursuant to the provisions of NRS 38,241.
l5 +1-+ 10, If, after tho conolusion of binding arbitration, a party:
16 (a) Applies to have an award vacated and a rehearing grented
17 pusuant to NRS 38.241; or
l8 - (b) Commences a civil action based upon any claim which was
19 the zubject of albitration,
20 b the party shall, if the party fails to obtain a lnoro favolable award
2l or judlmeirt than that whi;h was obtained in the initial binding
22 a$itraiion, pay all costs and reasonable attorney's fees incurred by
23 the opposin|iary after the application fbr a rehearing was made or
24 after the complaint in the civil action was filed,
25 f8"l I/a party cam,ttencer s clvil sitlon bnsed upon flny.clalm
26 which 'lr,as {he sultject otorbitatlon, thefindings of the urbltrutor
27 ctl ttot adnissihle in thut nctlon,
28 11, Upon rcquest by a party, the Division sh,all ,provide a

29 statement io the 'pttty ihaicdting'the amount of tlie fees for a

30 modiator or an arbitthtor selected or appointed pursuant. to this
31 seotion.
32 +9+ 12, As used in this section, "goographic area" means an
33 ared *ithin 150 miles fi'orn any residential property or associition
34 whioh is the subject of a written claim sutrmitted pursuant to
3s NRS 38.320.
36 Sec. 35, The provisions of NRS 116.31164, as amended by
37 section 23 of this ait, apply only if a notice of default and clection to
38 sell is recordcd put'suan*o NRS 1I6,31 162 on or aftcrJuly 1, 2011.
39 Sec. 36. This actbecolnes effective on July l, 201 l.

l||llril tfl lril llffi lllllllil lll
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AMS LAW GROUP, LTD.
CLERK OF THE COURT

AMES R. ADAMS, ESQ.
BarNo.6874

ASSLY SAYYAR, ESQ.
vada Bar No. 9178

8330 W. Sahara Ave. Suite 290
Vegas, Nevada 89117

702\ 838-7200
838-3636 Fax

lawnevada.
\,vnevada.corn

PUOY K. PREMSRIRUT, ESQ,,INC.
Puoy K. Premsrirut, Esq.

ada BarNo. 7141
520 S. Fourth Street" 2"o Floor
Las Vegas, NV 89101
(702) 384-ss63
702\-385-1752 Fax

br Plainti

DISTRICT COURT

CLARK COUNTY, NEVADA

CaseNo: A-ll-647850-C
Dept: No. 13

Date of Hearing: l2ll2l20ll
Time of Hearing: 9:00 a.m.

REPLY PPOSITION PARTIAL MARY JUDG
I

coMES NOW the plaintiff, IKON HOLDINGS, LLC, aNevada limited liability company'

and through its counsel, James R. Adams, Esq', of Adams Law Group, Ltd', and Puoy K'

Premsrirut, Esq., of Puoy K. Premsrirut Esq., Inc., and file this REPLY TO OPPOSITION TO

MOTION FOR PARTIAL SUMMARY JUDGMENT ON ISSUE OF DECLARATORY RELIEF &

IKON HOLDINGS, LLC, aNevada limited liability
company,

Plaintiff.
vs.

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

ITION TO COTINTERMOTION OR SUMMARY JUDGMENT, This Reply and opposition
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is made based upon the following Points and Authorities and all other pleadings and papers on file

Dated this 7tr day of December, 2An.

ADAMS LAW GROUP. LTD.

/s/ James R. Adams
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178
8330 W. Sahara Ave., Suite 290
Las Vegas, Nevada 89117
Tel:702-838-7200
Fax:702-838-3600

PUOY K. PREMSRIRUT, ESQ.,INC.
Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141
520 S. Fourth Street, 2"d Floor
Las Vegas, NV 89101
(702) 384-ss63
(702)-38.5-17 52 Fax
rrnremsriru tiitibror.vnl awl v.coni
Attorneys for Plaintiff

MEMORANDTJM OF POINTS AND AUTHORITIES

I.

INTRODUCTION

It must be hrst recognized that Plaintiff and Defendant asree on one fundamental issue.

ssessments, fines, fees, penalties, collection costs, etc., may be included within the Super Priority

Lien amount. Such a position is supported by the Nevada Common Interest Ownership Commission's

("CICC") Advisory Opinion, the Colorado appellate courts and by arguments of Plaintiff s and

Defendant's counsel. However, that is not the issue before this Court. The issue before this Court is

that even though the Super Priority Lien can include many things like assessmentso fines, fees, and

lection costs, is there a cap on the Super Priority Lien, or is Super Priority Lien completely limitless.

In other words, to what extent does the Super Priority Lien exist (is there a cap)?

1
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Fortunately, NRS 1 16.3 I I 6 tells the Court the extent to which the Super Priority Lien exists'

The Super Priority Lien exists:

hus, the Super Priority Lien (that portion of the association's general lien against a homeowner which

is superior to the first mortgage and which does not get extinguished by the first mortgage holder's

tbreclosure) exists to the extent of 9 months of assessments based on the association's periodic budget

certain external repair costs). This has been the holding of all local and out of state authorities.

Judse Gonzalez:

... to the extent of any charges incurred by the association on a lnit
Dursuant to NRS I I 6.3 103 l2 [external repair costs] and to the extent
^of tn. assessments for commoi expenses based on the periodic budget

adooted bv thc association pursuant to NRS ll6.3ll5 which would
hav'e becoine due in the absence of acceleration during the 9 months

immediately preceding institution of an action to enforce the lien...
NRS I 16.3116(2)

The words ,.to the extent of'contained inNRS I16.3116(2) mean "no

more than," which clearly indicates a maximum fig}re or^^?c?P on the

Super Priority Lien which cannot be exceeded. (Plairrtiff's Motion at
Ei. 14, "Judge Gonzolez Order").

The amount of the lien which has priority over the first mortgage

cannot exceed what the association would have regularly charged for
common expenses for the unit in the nine (9) months prior to the

institution of an action to enforce a lien.

Any balance exceeding the nle _(,9).month. limitation would be

subordinate to the first ilortgage holder's security interest. (Plaintilf s

Motion at Ex. 15, Paragraphs 27-31, FID Order)

Real Estate Division Arbitrator Persi Mishel

... costs and fees related to unpaid assessments maybe included to an

HOA's super priority lien amount; however, they may not be added on

lop oftt 
"'r"fr1rr 

pri6rif lien amount. In other words, they may not be

udd"O to super friority lien amount to exceed the limit on the super

oriority lien'amilunt (i.e., the limit of 9 times the monthlyassessment
'u-outit). (Ptaintiff s iltoiion at Ex. 16, Arbitrator Mishel's Declaratory
Relief Order, g:20-25)

Real Estate Division Arbitrator Steve Morris

The extent or amount of the super-priority lien that may 
-be 

asserted

asainst the Lots in this matter anO wtrictr - by operation of statute - is
giu"t.O a priority ahead of the Deed of Trust h-eld by Wells Fargo is

Commissio the Financial

-3-
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therefore equal to the sum total of six monthsr ofthe common expenses
based on the periodic budget adopted by the association pursuant to
NRS 116.3115. (Plaintiff's Motion at Ex. 18, "Arbitrator Monis
Order")

Two Colorado Court of Appeals Decisions

A careful reading of the ... language reveals that the association's
Prioritized Lien, like its Less-Prioritized Lien, may consist not merely
of defaulted assessments, but also of fines and, where the statute so
specifies, enforcement and fees. The refi

have
to

facilities use or for association late
charges and fines. and interestwhich can comewith the Prioritized
Lien. First Atlantic Mortg., LLC v. Sunstone North Homeowners Ass'n
121 P.3d 254, 255 -256 (Colo.App.,2005).

'f+*

The association then has a super-priority lien over the lender's
otherwise senior deed of trust in the event of a foreclosure commenced
bv the association or the lender" which lien is limi
assessments accruins within si
proceeomgs. XbXI

r-Dnorl lien and
al BA

Mortg., LLC v. Qttail C,
451 (Colo.App.,2008)

Condominium Ass'n, Inc. 192 P.3d 447,

Connecticut Supreme Court

While the Defendant may disagree with the equities of limiting the g

47-258(b) priorityto six months of common expense assessments, this
is a matter not for the judiciary, but rather for the legislature that
enacted the statute. We conclude that the trial court correctlv
determined that HHCA's priority debt was limited to the common
expense assessments that accrued in the six months immediately
preceding the commencement ofthe foreclosure. Hudson House Condo.
Ass'n, Inc. v. Brool<s, 223 Conn. 610, 616, 6I I A.2d 862, 865 (1992)

U.S. District Court - Massachusetts

Accordingly, the institution of an action by a condominium association
is a condition precedent to achieving "super-priority" stafus for the
condominium lien. However. even when the association files such an

the condominium lien is given a "suDer-Driorit/'status onlvto

stees of'Macl
63 (D.Mass.,1995)

' 6 month limit prior to 2009 amendment to NRS 116.3116(2)

-4-
0760



1

2

aJ

4

5

6

,7

8

9

l0

l1

12

13

l4

l5

t6

17

l8

19

20

2I

22

^1z)

24

25

26

27

28

this Repty and Opposition, the Super Priority Lien formulawill be clearly dissected giving the Court

reasoning why all authorities examining this issue have uniformly ruled that the portion of an

iation's general lien against a homeowner is superior to the first mortgage holder only "to the

" of exterior unit repair costs and a figure equaling 9 months of association assessments based

upon the periodic budget adopted by the association'

il

ARGUMENT AT LAW

The Super Priority Lien Formula

Each phrase contained in NRS 116.3116(2), (i.e., the Super Priority Lien fbrmula) has

ificance. As clearly indicated in NRS 116.31 16(l) an association has a general statutory lien on

unit for:

any construction penalty that is imposed against the unit's owner;

any assessment levied against that unit or any fines imposed against the unit's owner

from the time the construction penalty, assessment or fine becomes due

any penalties, fees, charges, late charges, fines and interest charged pursuant to

paragraphs O to (n), inclusive, of subsection I of NRS 116.3102'

Indeed, "If an assessment is payable in installments, the full amount of the assessment is a lien from

the time the first installment thereofbecomes due." NRS 1 16.31 16(1). Thus, the fulIyear's budgeted

assessment against the homeowner is contained in the association's general statutory lien against the

Ho$,ever, pursuant to NRS 116.3116(2Xb) once a first mortgage lender forecloses on the

, the association's general statutory lien is extinguished'

2. A lien under this section is prior to all other liens and encumbrances

on a unit except...

(b) A first security interest on the unit recorded before the date on

whiitrthe assessmenf sought to be enforced became delinquent.'..

Thus far in the Super Priority Lien analysis, traditional lien priority law applies to NRS 1 16.3 1 16' ("A

lien that is first in time generally has priority and is entitled to prior satisfaction of the property it

inds." Federal Nat. Mortg. Ass'n v. Kuipers 314 lll.App.3d 631,634,732 N.E'2d 723,726,247

5-
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r 16.3116(2):

o

.Dec. 668, 67 I (Ill.App. 2 Dist.,2000),

Hou.ever, in a break with traditional lien priority law, NRS I16.31l6(2) has given a limited

ity over the association's general statutory lien. That limited priority amount is described in NRS

"The lien is also prior to all security interests described in paragraph (b) to the extent

of any charges incurred by the association on a unit pursuant to NRS 116.310312

[exterior unit repair costs], and...

"to the extent of

the assessments for common expenses based on the periodic budget adopted by
the association pursuant to NRS f 16.3115

which would have become due in the absence of acceleration during the 9 months
immediately preceding institution of an action to enforce the lien..."

A dissection of the Super Priority Lien language follows:

In calculating the Super Priority Lien, the Court looks to the Defendant's assessments for

expenses based on Defendant's periodic budget. This annual assessment figure is contained

in the Defendant's periodic budget which the Defendant adopts pursuant to the enabling legislation

ined NRS I16.3115 (the budget is passed, "pursuant to NRS 116.31l5). The periodic budget is

the key document which determines the annual assessment amount and the monthly installments

which are calculated in the Super Priority Lien. For example, Section 1 . I 7 of the Defendant's CC&RS

(Ex. I oJ'Plaintift''s Motion) state that:

'Budget' shall mean a written, itemized estimate of the expenses to be
incurred by the Association in performing its functions under this
Declaration, prepared, approved, and ratifiedpursuant to the provisions
of this Declaration, including, but not limited to, Section 6.4 below.

ion 6.4 of the Defendant's CC&RS state that:

The Board shall adopt a proposed annual Budget (which shall include
a Reserve Budget) at least thirty (30) days prior to the first Annual
Assessment period for each Fiscal Year. Within thirty (30) days after
adoption of anyproposed Budget, the Board shall provide to all Owners
a summary of the Budget, and shall set a date for a meeting of the
Owners to consider ratification of the Budeet.

-6-
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the assessments for common expenses based on the periodic budget adoptedbvthe association

are simply determined by looking at the Defendant's annual budget.

lI. ... Which would have become due in the absence of acceleration during the 9

months immediately preceding institution of an action to enforce the lien...

The Defendant adopts an "annual budget." But homeowners pay their annual assessments to

not on an acceleratedbasis (i.e., the entire year's assessment in one payment), but generally

monthly installments. As Section 6.7 of the Defendants' CC&RS state, "The first Annual

for each Unit shall be prorated based on the number of months remaining in the Fiscal

ear." Generally, only in the event that a homeowner defaults on his monthly installment payment

f assessments will the entire remaining portion of the annual assessment be "accelerated." For

ample, Section 7 .2 of theDefendant's CC&RS state regardingNotices ofDelinquent Assessments,

failure to cure the default on or before the date specified in the notice mavresult in acceleration

installments of such assessment for the then-current Fiscal Year and sale of the

Unit."

Therefore,whenNRS 116.3116(2)statesthattheDefendant'sgeneralstatutorylienissuperior

the first mortgage only "to the extent of the assessments for common expenses based on the periodic

get adopted by the association pursuant to NRS 116.3115 which would have become due in the

ce of the 9 months immediately preceding institution of an action to

force the lien..." it is the monthly (un-accelerated) installments of the annual assessment amount

to which NRS I 16jl16(2) refers. The phrase "in the absence of acceleration" simply means when

tating the Super Priority Lien amount, the monthly assessment installment figure is used' Thus,

he statutory cap on the Super Priority Lien is calculated by adding together 9 of the monthly (un-

ted) assessment installments.

Such a figure is easily calculated. For example, if the Defendant's annual budget is

120,000.00 and there are 100 homes in the association. The annual (accelerated) assessment

igation of everyunit owner is $1,200.00. In the "absence of acceleration" of the annual amount is

the monthlyinstallment amount (i.e., $1,200.00 dividedby 12 months: $100.00 monthly assessment
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B.

installment). Therefore, in this example, the association's Super Priority Lien would equal $900.0C

plus extemal unit repair costs, if any, This is the simple analysis accepted by all local and out of state

authorities.

The Uniform Common lnterest Ownership Act and the Original NRS f f 63f f6 Passed
in Nevada in 1991 Are Virtually Identical

Defendant argues NRS 116 "differs significantly'' from the UCIOA. This is an inaccurate

statement. The Uniform Common Interest Ownership Act ('UCIOA") was originally promulgated ir

1982 bythe National Conference ofCommissioners on Uniform State Laws. In 1991, Nevadapassed

the UCIOA which is embodied in Nevada Revised Statutes S I I 6. A comparison of the 1982 UCIOA

and the 1991 version ofNRS I 16 reveals that they are virtually identical:

1982 UCIOA Nevada's 1991 NRS 116.3116

(b) A lien under this section is prior to all other liens
and encumbrances on a unit exceot

(i) liens and encumbrances recorded before the
recordation ofthe declaration and, in a cooperative,
liens and encumbrances which the association creates.
assumes, or takes subject to,

(ii) a first security interest on the unit recorded before
the date on which the assessment sought to be enforced
became delinquent, or, in a cooperative, the first
security interest encumbering only the unit owner's
interest and perfected before the date on which the
assessment sought to be enforced became delinquent,
and

(iii) liens for real estate taxes and other governmental
assessments or charges against the unit or cooperative,

The lien is also prior to all security interests described in
clause (ii) above to the extent of the cornmon expense
assessments based on the periodic budget adopted by
the association pursuant to Section 3- 1 I 5(a) which
would have become due in the absence of acceleration
during the 6 months immediately preceding institution
ofan action to enforce the lien.

This subsection does not affect the priority of
mechanics' or materialmen's liens, or the priority of liens
for other assessments made by the association,
(Plaintiff's Motion at Ex, I I at pg. I)

A lien under this section is prior to all other liens

encumbrances on a unit except:

(a) Liens and encurnbrances recorded before the

recordation ofthe declaration and, in a cooperative,
liens and encumbrances which the association creates,
assumes or takes subject to;

(b) A first security interest on the unit recorded
before the date on which the assessment sought to be

enforced became delinquent or, in a cooperative, the
first security interest encumbering only the unit's
owner's interest and perfected before the date on which
the assessment sought to be enforced became
delinquent; and

(c) Liens for real estate taxes and other
governmental assessments or charges against the nnit or
cooperative.

The lien is also prior to all security interests described in
paragraph (b) to the extent ofthe assessments tbr
common expenses based on the periodic bndget adopted

by the association pursuant to NRS I 16.31 l5 which
would have become due in the absence of acceleration
during the 6 months immediately preceding institution
ofan action to enforce the lien.

This subsection does not affect the priority of
mechanics' or materialmen's liens. or the priority of liens
for other assessments rnade by the association.

2.

and

-8-
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The 1982 UCIOA and the 1991 versionofNRS 116.3116 are identical. Therefore, Defendant's 
I

I

assertion that'Nevada did not adopt the UCIOA as written, rathet Nevada's scheme Provides for al

much broader super priority lien than the UCIOA" (Opposition at 8: 1 0- 12) is an erroneous statement.

ln 2009, Nevada increased the 6 month Super Priority Lien cap to 9 months of assessments and added

certain external repair costs. Other than those small modificationso the statute remained essentially the

same. While assessments, collection costs, ftnes, fees and penalties can be included within the Super

priority Lien, in no event can the Super Priority Lien exceed a figure equaling 9 months of association

assessments plus certain external unit repair costs.

C. Judge Gonzalez'Wingbrook Order is Directly on Point and Answers the Exact Same

Declaratory Relief Questions as is Before this Court.

Defendant's argue that, ".,. the moving papers presented by the homeowners' associationraise

no similar arguments raised by the Association in the instant matter." (Opposition,9:ll-12)' Of

I

l.onrr., the main question is not what did Defendant's argued, but what issue did Judge Gonzalez
I

ldecide? Judge GonzaIezruled upon the same declaratory relief issues in the Wingbrook case as are

lnow before this Court. While having no effect ofprecedent, Judge Gonzalez' reasoning may certainly

lbe considered by this Court in answering the declaratory relief questions raised in Plaintiff s Motion.
I

fTherefore, it is important to note that Judge Gonzalez was presented with the identical declaratory

I

lrelief questions. Both Motions request the following declaratory order.

Wingbrook Motion for Declaratory Relief Ikon Motion for Declaratory Relief

a After the foreclosure by a lirst mortgage

lender of a unit l.ocated u'ithin a homeowners'
association, pursuant to NRS I I6'3116 the monetaty

limit of a homeowners' associatiott's super pfiority
lien, i.e., that flmount of its statutory lien on said unit
v,hich ctn survive extirtguishnent by a foreclosing
ft.rst mortgage holder is limited to o maximatn amount

equaling 9 times the monthly assessrnent amount (plus

repair costs pursuant lo NR^S $116.310312); and

a That pursuant to NRS I 16.31 16, a "supet
priority lien' does not exist in the absence of a

homeov'ners' associalion's having first ft.led a

contplaint with the court to enforce the lien, ie., the

institution of a civil tction as deJined by Nevada Rules

of Civil Prccedure 2 und 3.

a After the foreclosure by a fitst mortgage

lender of a uni.tlocated wilhin a homeowners'

association, pursuant to NRS 116,3116 ,he monetary

linit of a homeownets' association's super priority
lien, Le., that amount of its statutory lien on suid unit
which can survive extinguishment by a foreclosing
lirst mofigage holder is limited to an amount equaling

9 times the monthly association's flssessment amount
plus certain repair costs pursuant to NRS 5116.310312

Qust 6 times the association's monthly sssessment

prior to October I' 2009); and

o That pursuant to NR'S 116.3116' a "super
priority lien" does not exist in the absence of a
homeowners' associution's having Jirst filed a

conplaint with the court to enforce the lien, i.e., the

institution of a civil action as defi'ned by Nevada Rules

of Civil Procedure 2 und 3.

-9-
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the Court can see, the exact same request for declaratory relief was raised in both Departments.

udge Gonzalez was specifrc in her findings of fbct and conclusions of law regarding the cap on the

Priority Lien. Judge Gonzalez held:

1. NRS 116.3116 is a statute which creates for the benefit of Nevada
homeowners' associations a lien against a homeowner's unit for any
construction penalty that is imposed against the unit's owner pursuant to NRS
116.310305, any assessment levied against that unit or any frnes imposed
against the unit's owner from the time the construction penalty, assessment or
fine becomes due (the "Statutory Lien"). The homeownerso associations'
Statutory Lien is noticed and perfected by the recording of the associations'
declaration and, pursuant to NRS 116.3116(4), no further recordation of any
claim of lien for assessment is required.

2. Pursuant to NRS 116.3116Q), the homeowners' association's Statutory Lien
is junior to a first security interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent ("First Security
Interest") except for aportion ofthe homeowners' association's StatutoryLien
which remains prior to the First Security Interest (the "Super Priority Lien").

3. Homeowners' associations, therefore, have a Super Priority Lien which has
priority over the First Security Interest on a homeowners' unit. However, the
Super Priority Lien amount is not without limits and NRS 116.31 16 is clear
that the amount of the Super Priority Lien (i.e,, that amount of a homeowners'
associations' Statutory Lien which retains priority status over the First Security
Interest) is limited "to the extent" of those assessments for common expenses
based upon the associations' periodic budget that would have become due in
the 9 month period immediately preceding an associations' institution of an
action to enforce its Statutory Lien and "to the extent of'external repair costs
pursuant to NRS 116.310312.

4. The words o'to the extent of' contained in NRS I 16.31 16(2) mean o'no more
than," which clearly indicates a maximum figure or a cap on the Super Priority
Lien which cannot be exceeded.

5, Therefore, after the foreclosure by a First Security Interest holder of a unit
located within a homeowners' association, pursuant to NRS 116.3116 the
monetary limit of a homeowners' association's Super Priority Lien is limited to
a maxlmum amount equaling 9 times the homeowners' association's monthly
assessment amount to unit owners for common expensesbased on the periodic
budgetwhich would have become due immediatelypreceding the association's
institution of an action to enforce the lien (the'Assessment Cap Figure") plus
external repair costs pursuant to NRS 116.310312.

6. While assessments, penalties, fees, charges, late charges, fines and interest may
be included within the Assessment Cap Figure, in no event can the total amount
of the Assessment Cap Figure exceed an amount equaling 9 times the
homeowners' association's monthly assessment amount to unit owners for
common expenses based on the periodic budget which would have become due
immediatelypreceding the association's institution of an action to enforce the
lien. (Plaintiff's Motion, Ex. 14, "Judge Gonzalez Order").

-10-
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Thus, Judge Gonzalezruled that NRS 1 16.3116 called for a cap on the Super Priority Lien

times a homeowners' association's monthly assessments. As Judge GonzaIezruled, o'The words 'to

the extent of containedinNRS I16.31 16(2) mean "no more than" which clearlyindicates amaximum

figure of a cap on the Super Priority Lien which cannot be exceeded."

D. The Advisory Opinion from the Nevada Financial Institutions Division (Drafted-by the
Attorney C*it".it" Office) is aClear Indication that the State of Nevada's Position is
that the Super Priority Lien is Capped

Defendant pointed out that Judge Susan Johnson granted a preliminary injunction on behal

fthree collection agencies that the Financial Institutions Division had no jurisdiction to interpretNRS

116 in regulating the behavior of its own licensees. This decision is under review by the Nevada

Supreme Court. Indeed, Ptaintift, in its Motion for Partial Summary Judgment on Declaratory Reli

inted out this very case. Thus, Judge Johnson prohibited the FID from enforcing the Declaratory

r. However, it should be noted that Judge Johnson did not dispute the substance of the

Order (i.e., that there is a cap of a figure equaling 9 months of assessments on the Super

Priority Lien), just that the FID did not have jurisdiction to interpret NRS I 16. To date, the FID and

the Nevada Attorney General's Office agrees with Judge Gonzalez' ruling. The FID, the Attorney

's Office (who drafted the FID Declaratory Order) and Judge Gonzalez are all consistent on

the single most important issueo i.e., the Super Priority Lien is capped at 9 months of assessments plus

xtemal unit repair costs.

Contrary to Defendant's Argument, th_e Nevada Real Estate Division's Common Interest
aililiity Co--ission's idvisory opinion Supports the Position Taken by Plaintiff
in this Case

On December 8, 2010, the Nevada Real Estate Division's Common Interest Community

ission adopted an Advisory Opinion which was requested by RMI Management, a large

iation collection agencywho happens to be a client of the Jones Vargas law firmwhose patlnet,

Michael Buckley, Esq., happens to be the Chairman of the CICC and the author of the Advisory

pinion, Coincidentally, the Advisory Opinion was published just 1 week after RMI hired Jones

Vargas as a lobbyist to change NRS 116 to permit collection costs to be added on top of the Super

iority Lien (a legislative proposal that failed). While this conflict of interest is most poignant, the

ICC's advisory opinion did not directly address the question which is before this Court' The

8,

an
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May the association also recover, as part of the super priority lien, the
costs and fees incurred by the association in collecting such
assessments? (Ex. 4 of Plaintiff's Opposition, CICC Advisorlt Opinion,
ps.I).

The Advisory Opinion answered the question by stating that an association may collect as a part of

the super priority lien (a) interest permitted by NRS 1 16.31 15, (b) late fees or charges authorized by

the declaration, (c) charges for preparing any statements of unpaid assessments and (d) the "costs

collecting" authorizedbyNRS 116.310313 . (Ex.4 of Plaintiff's Opposition, CICC Advisory Opinion,

t),

Of course, those points are not disputed. There has been universal agreement that collection

maybe parf of the Super Priority Lien amount. However, the question which was not directly

by the Advisory Opinion is the one that is before this Court, i.e., whether NRS I 16.31 l6

limits the Super Priority Lien to the extent of an amount equaling 9 times the monthly assessments.

owhere in the CICC's Advisory Opinion does it conclude that the Super Priority Lien amount

ceed an amount equaling 9 months of assessment plus repair costs. Nowhere in the Advisory

inion does it conclude that collection costs can be added "on top of ' the Super Priority Lien amount.

owhere in the Advisory Opinion is the Colorado case law supporling the cap rejected. In fact, the

visory Opinion cites with approval the Colorado case law and Professor James Winnokur's law

iew article which state that the Super Priority Lien is capped at a figure equaling 9 times an

iation' s monthly assessment.

The Advisory Opinion favorably cites the Colorado case law and James Winokur's law review

e and states that the Nevada statutory language is consistent with Colorado's law. and Winokur's

tary, i.e,, the Super Priority Lien in Nevada and Colorado is limited to the extent ofan amount

ing 9 times (6 times in Colorado) the association's monthlyassessments. As part of this limited

unt, collection costs may be included.

The Advisory Opinion found "vq_bslpful" the language of the Colorado courts and Winokur's

w review article:

The two Colorado cases that have considered this issue reached their
conclusion, that the priority debt includes attorneys' fees and costs,

-12-
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based on statutory language similar to Nevada's. The language of the

court in First AtlantiCMortgage, LLC v. Sunstone N. Homeowners
Ass'n, l2I P.3d254 (Colo. App 2005) is very helpful:

Within the meaning of Section 2(b), a "lien under this
section" may include any of the expenses listed in
subsection (i), including i'fees, charges, late charges,subsection (i), including i'fees, charges, late charges,
attorney fees, fines, and interest." Thus, although^the=

maxim'um amount of a super priority lien is deilnedmaxim'um amount of a super priority lien is deilned
Al'i6;-;;8r"""" Jo mnithlv assessments. the liensolelt+v reference to monthly assessments, the hen
itselimiv c6mprisc debts other than dclinqucnt monthlyitselfmaycomprise
assessments. [Emphasis added' ]

In support of its holding, the Sunstone_ court quoted thg following
language from Jamei Winokur, Meaner Lienor Community
As iociitions : The " Super Priority" Lien and Related Reforms under the

Unifbrm Common Ownership Act,27 Wake Forest L. Rev. 353,367:

A careful reading of the . . .language reveals that the

association's Prioritized Lien, like its Less-Prioritized
Lien, may consist not merely of defaulted assessments,

but also of fines and, where the statute so specifies,

Thus, the CICC's Advisory Opinion supports Plaintiff s position that the super priorityportion of the

lien exists only to the extent of 9 times an association's monthly assessments. The Advisory Opinion

fully accepts the Colorado holdings and Winokur's commentary, finds them helpful, and concludes

that Nevada's statutory language is the same as Colorado's (i.e., there is a definite cap on the super

riority lien amount).

. Defendant Misconstrues the Holding in the Connecticut Case of Hudson House. There
is no case Law in Any State that supports Defendant's Position

As its sole, published, common law precedent for the proposition that the super priority portion

an association's lien can consist of both 9 months of assessments plus collection costs, Defendant

cites Hudson House Condorninium Associqtion v. Brooks, 223 Conn. 610, 611 A.2d 862 (1992)' A

decided prior to Connecticut's unique statutory amendment to the UCIOA allowing for attorney's

fees in addition to the 6 month assessment figure, Defendant claims that, "The Eighth Judicial District

enforcement and attorney fees' The refe

(Ex. 4 of Plainti.,
Opinion, pgs. 5-6)

-13
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has adopted the reasoning of Hudson House...." and that "... attorney's fees and other costs

included in the Super Priority Lien...."

However, Defendant fails to understand that the sole reason why that one, single case allowed

months of assessments plus attomey's fees is not because attorney's fees are allowed to be added as

matter of course pursuant to the super priority language of the statute, but only because the

's association (Hudson House Condominium Association) in that particular case obtained

iudement against the homeowner (Michael Brooks) and the homeowner's first mortgage lender,

onnecticutHousingFinanceAuthority("CHFA"). TheConnecticut SupremeCourtheldthatpursuant

o another provision of Connecticut law (Section 47-258(g), when as association obtains aju@!,
ythen can an association obtainboth 6 months of assessmentplus fees and costs. Nowhere did the

onnecticut Court hold that an association can obtain both collection costs and 6 months

ents as a matter of course, without first obtaining ajudgment. In fact. in applving the original

Court or llate Court an re nas e

onnecticut C ourt sp ecifical ly determined that:

Section a7-258(g) provides that a "jgd@._Ql-decree in any action
brought under this section shall include costs and reasonable attorney's
fees for the prevailing party." It is undisputed that HHCA, as the
plaintiff and the party in whose favor the trial court rendered iudgment,
is the prevailing party in this, its ov"n foreclosure action. CHFA does

that E 47-
as Dart JCA's iudgment.... Hudson House Condc

onn. 6IA, 616, 611 A.2d 862, 866 (1992)
Ass'n, Inc.

Section a7 -258(9) specifically states, "A judgment or decree in any action brought under this

ion shall include costs and reasonable attorney's fees for the prevailingpafiy." Conn. Gen. Stat.

nn. $ 47-258 (West). In fact, Nevada has enacted the very same law in NRS 116.3116(7) which

'A judgment or decree in any action brought under this section must include costs and

le attorney's fees for the prevailingparty." There is simply no question that if an association

a iudgment against the lender and the lender retakes the property through foreclosure, like in

he Hudson House case, that attorney's fees and costs may be added to the 6 month assessment fizure

against the foreclosing lender. Indeed, there is a specific statute that allows for it.

t4-
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Connec statute as

investor. then no costs can awarded the lender added to the 6

(SeeNRS 116.3t16(7)).

Here, like in Hudson House,the opposing parties asserted that the statute which caps the Super

priority Lien (and which u,as duly passed by the legislature,) is inequitable and unfbir and that it

violates "public policy." However, the Hudson House Court had a response to such an argument that

is most apropos and which should be appreciated by this Court:

While disa:
mont

with the equi of li
47-2s8(
isama

in the six
HudsonHouseCondo.

Ass'n,Inc. v. Brooks, 2 610,6I t A.2d 862, 865 (1992)

In short, the Connecticut Court, in applying the pre-amended version of its super priority

tute2 completely and unequivocally supports the fact that the Super Priority Lien is capped, and

consistent with NRS $ 1 16.31 16), unless the Defendant had obtained a judgment against Plainti

pursuant ro NRS $116.3116(7) (or Conn. Gen. Stat. Ann. $ a7-258(g)) no attorney's fees, collection

costs. or other such costs can be added to the 9 month assessment cap. Such fees may, of course, be

included within the Super priority Lien to the extent the Super Priority Lien does not exceed the cap

9 times the monthly assessment amount. Any assessment or collection fee which exceeds the Super

priorityLien amount is still a lien against the homeowner's property, just a less prioritized lienwhich

y be extinguished ttrough the foreclosure of a first mortgage holder'

2 In 1991, Connecticut's Legislature amended its Super Priority Lien statute to permit attorney's

fees and collection costs to be added on top of the Super Priority Lien'

to six

15-
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Ultimately, the Connecticut legislature changed its super priority statute to allow for both

of assessments plus attorney's fees and costs. The Hudson House Court noted:

No. 9l-359 of the Public Acts of 1991 (Public Act 91-359), which
repealed and replaced General Statutes $ 47-258(b) and which took
effect on July 5, 1991, after the judgment of strict foreclosure in this
case, clarified that attorney's fees and costs are included in the priority
debt. Public Act 9l-359 provides that the "lien is also prior to all
security interests described in subdivision (2) of this subsection to the
extent of (A) an amount equal to the common expense assessments ...
which would have become due in the absence of acceleration durine the
six months immediately preceding institution of an action to enfirce
either the association's lien or a securitv interest described in
subdivision (2) of this subsection and (B) the association's costs and
attorney's fees in enforcing its lien" Hudson House Condo. Ass'n, Inc.
v. Broolcs, 223 Conn. 610, 617, 6lI A.2d 862, 866 (1992)

course, Nevada has not amended its Super Priority Lien statute to allow for both 9 months

s plus collection costs. Instead, on October 1,2009 , the Nevada legislature amended NRS

116.3116 to increase the Super Priority Lien amount from an amount equaling 6 times the monthly

to an amount equaling 9 times the monthly assessments. It also allowed unit repair costs

to be added to the super priority lien amount.

In Her 2006 District Court Ruling of Korbel, Judge Glass Erred as She Did Not Have the
Benefit of These Comprehensive Briefs, Exhibits, Legislative Histories, Scholarly
Articles, and Analysis

Defendant cites an effoneous, non-precedential, lower court ruling in support of its position

that the superpriorityportion ofan association's lien can exceed 6 or9 times the association's monthly

t amount. As there are no intermediate appellate or supreme court rulings in any state that

Defendant's position, it must cite the eroneous rulings of a trial court. Notwithstanding the

fact that Judge Glass'ruling contains no clear Conclusions of Law (as Judge Gonzalez'Wingbrook

does) and is not binding on this Court, and that Judge Glass did not have the benefit of most of

he arguments, legislative history, scholarly articles, exhibits and case law analysis contained in these

papers, the veryruling Defendant's cite,Kor"bel Family LivingTrustv. SpringMountain Ranch Master

sociation, relies upon the Connecticut Hudson House decision which supports the plain language

the statute that the Defendant's lien is superior to the first mortgage only to the extent of a figure

ing9months (6 inConnecticut) ofDefendant'smonthlyassessments, i.e., collectioncosts

be added on top of the Super Priority portion of a homeownerso association's lien. While collection28

-16
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may be included within the super priority portion of the lien, the lien cannot exceed the 9 month

Quite simply, Judge Glass misinterpreted th e Hudson House case and adopted the same flawed

legal reasoning used by Defendant. As fully explained above, the Htdson House court only awarded

os fees together with 6 months of assessments because the association had obtained a

judgment" against the lender. Only after obtaining a judgment against the lender, pursuant to Section

7-255(9;) of the Connecticut law, could the association receive attorney's fees above 6 months of

assessments. Indeed. Nevada has the same law in NRS 116.31 16(7). However, in this case (unlike

Hudson House) Def'endant has not received a judgment with respect to the collection tile in dispute'

Therefore, pursuant to both Connecticut's statute as originally adopted (before its unique 1991

) and Nevada's current statute (NRS 116.3116(7)), only in the case where associations

ajudgment, can fees and costs be legally awarded against the foreclosing lender or investor' It

is hoped, despite their volume, that this Court has benefitted by these extensive briefings. The briefs

t before Judge Glass were not as comprehensive (likely due to the small amount of damages

sought). In rendering its decision on this legal matter, this Court (like Judge Gonzalez) has more

information, more legal precedent, more legislative histories, more secondary materials, and more

is than Judge Glass had before her. Without question, this Court will review the breadth

formation before it and employ its own, independent intellectual analysis in deciding these matters.

H. Defendant's Cited Cases of Elkhorn and JP Mortgage are Misplaced

NRS I 16.3116(2)clearly states that a Super Priority Lien only exists 'oto the extent of'a figure

ing 9 months of assessments based upon an association's periodic budget. However, in the case

where an association files a lawsuit to collect its unpaid assessments, or in the case where a judicial

(versus non-judicial) foreclosure occurs, NRS 1 16.31 16(7) provides as follows,'Ajudgmentor decree

in any action brought under this section must include costs and reasonable attorney's fees for the

iling party." Thus, completelyunlike the situation in this case where costs in excess of the Super

Priority Lien were charged by Defendant absent a judicial foreclosure or the filing of a lawsuit (i.e.,

a judgment or decree), in the cases cited by Defenant, a lawsuit or judicial foreclosure was filed

a judgment obtained). Thus, unlike in this case, in the Elkhorn andJP Morgan cases cited by

-t7 -
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Defendant, there was a specific statute which authorized the addition of costs to the Super Priority

Lien.

In the Elkhorn case (4607051), Judge Vega answered two declaratory relief questions:

1
o'Does the Association have the right to bring a iudicial foreclosure action before a

court of proper jurisdiction in Nevada to satis$ the Association's special priority

portion of a lien for assessments authorised byNRS 116.3116 ("SPL")?" arrd

"If the Association has the right to bring a judicial foreclosure action to satisfy is SPL

in Nevada, are the non-attorney fees and costs of collection accrued by the Association

to bring the judicial fbreclosure action considered a component part of the

Association's SPL?"

udge Vega ansu.ered both questions in the affirmative. This was the correct ruling because NRS

I 16.31 16(7) provides that in the case where a lawsuit is filed and ajudgment obtained, fees and costs

ust be awarded. Such was the case in Elkhom. Such is not the case here. In everv collection activitv

ated to this case, no lawsuit or judicial foreclosure action had been filed by Plaintiff or

iations. Therefore, since no judgment or decree has been issued, NRS 116.3116(7) does not

come into play and costs and fees cannot be obtained in excess of the Super Priority Lien cap of 9

times an association's monthly assessment,

lnthe JP Morgan Chase case cited by Plaintiff ( A562687), it must first be noted that the Order

and Judgment repeatedly states that a collection agency (Nevada Association Services ('T.IAS")) had

lien over the subject property. Indeed, the Court made a variety of rulings based upon NAS' alleged

ien". Howevero no stafute in the State of Nevada grants a collection agency a lien over an

individual's property. NRS I 16.3116 grants only to a homeowners' association a statutory lien, not

to a collection agency. Thus, the ruling inJP Morgarz should be immediately discounted because the

failed to understand that collection agencies do not have "super priority'' liens, only

homeowners'associations do. Further,llkethe Elbhorncase,intheJP Morgoncasealawsuitwas filed

judgment obtained. Due to a lawsuit having been filed and ajudgment obtained, the Court utilized

he Brunzell factors in awardins fees and costs to NAS. The Court noted:

18-
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NAS's documentcd attornev's fees in the amount of $47,700'00 meet

the Brunzell v Golden Gate National Bank, 85 Nev. 345,349 (1969)
factors. That based on the qualities of the advocate, the character of tlt"
work to be done, the worf actually performed by the lawyer, and the

result obtained, fhe amount of attorn-ey's fees and costs to be included
as part of NAS' collection costs relating to its o'super priority" lien
amount are reasonable and necessary.

Further, asintheElbhorncase,becauseajudgmentwasrendered,theCourtutilizedNRS 116'3116(7)

in awarding fees and costs. For example, the Court ruled:

The Court further found that NAS properly supported its claim for
$49,035.28 in attomey's fees and costs 1t[oygb August 27,^201.0

comprised of $1,635.28 in costs and$,47,400.00 in attorney's fees in
defeirding and protecting its statutory right to an assessment lien,
pursuant to NRS 116.31 16(7)'

Again, becauseNRS 116.3116(7) provides that in the case where alawsuit is filed anda

judgment obtained, fees and costs must be awarded, the JP Morgan case and the Elkhorn case are

misplaced in the analysis before this Court. In this case, no lawsuit or judicial foreclosure action had

been filed by plaintiff or the associations. Therefore, since no judgment or decree has been issued,

RS 1 16,3 1l6(7)does not come into play and costs and fees cannot be obtained in excess ofthe Super

Priority Lien cap of 9 times an association's monthly assessment'

I. Fannie Mae and Freddie Mac Do Not Follow the Korbel Decision but do Agree that the

Super Priority Lien is CaPPed

Contraryto Defendant's argument that "FreddieMac's attorney''(the CooperCastle Law Firm)

bllows the errant Korbel decision, the lead General Counsel for the Federal Housing Finance Agency

specifically stated to Lucas Foletta, counsel for Governor Sandoval, that Fannie Mae and Freddie

Mac do not believe collection costs can be added on top of the Super Priority Lien. Alfred M. Pollard,

I Counsel to the FHFA wrote to the Governor's Office:

I would note Fannie Mae and Freddie Mac have provided for
reimbursement of six months of regUlar common expense unpaid
assessments. They do not reimburse for collection costs or attorney's
fees. (Plaintiff s'Motion, Ex. 24, Letterfrom Alfred Pollard to Lucas

Folletd.

Indeed, the correspondence referred to in Defendant's Opposition (at Opposition 15:18-21) was not

uthored by "Freddie Mac's attorney," but was authored by a "Closing Specialist" who is not a

licensed attorney. Thus, Defendant's attempt to attribute to one of the nationos largest purchasers o

t9-
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mortgages the view that Freddie Mac believes the Super Priority Lien is completely limitless with no

tatutory cap is a stretch beyond imagination. The very law firm whom Defendant cites in its

ition as agreeing with the Korbel decision clarified the comments of its "Closing Specialist" as

follows:

In summary, neither The Cooper Castle Law Firm, LLP nor Federal
Home Loan Mortgage Corporation concurwith Judge Glass'opinion....
(Plaintiff Motion, Ex. 16, Cooper Castle Letter)

fore, contraryto Defendantos argument that Freddie Mac believes collection costs canbe added

top of the Super Priority Lien, Freddie Mac, Fannie Mae and the FHFA hold no such position.

the U.S. Government's position is just the oppositeo ",., Fannie Mae and Freddie Mac have

ided for reimbursement of six months of regular common expense unpaid assessments, They do

reimburse for collection costs or attorney's fees."

Professor James Winokur is Cited by the Colorado Court of Appeals and Directly
Supports the Super Priority Lien Cap

It should be noted that Defendant is unable to cite any opposing published case law

icts the Colorado Court of Appeals which relies upon Professor Winokur's law review articles.

As notedby the Colorado Courts, while assessments, fees and collection costs maybe included in the

Super Priority Lien, the maximum amount of the super priority lien is capped:

A careful reading of the ... language reveals that the association's
Prioritized Lien, like its Less-Prioritized Lien, may consist not merely
of defaulted assessments. but also of fines and" where the statute so
specifies, enforcement and attorney fees. The reference in section
3-116(b) to prioritv "to the extent of' assessments which would have

lng an actton to
t of all fees or

late
and interest which can come with the

Lien. First Atlantic Mortg., LLC v. Sunstone
121 P.3d 254, 255 -256 (Colo.App.,2005).

wners AssTt

*4c*

The association then has a super-priority lien over the lender's
otherwise senior deed of trust in the event of a foreclosure commenced
by the association or the lender, which lien is limited to delinquent
assessments accruins within six months of the initiation of foreclosure
proceedings. $ 38-33.3-316(2XbXD. Further, the associati

ioritv lien includes inlerest. charses" late

Mortg., LLC v. Quail Creek Condominium Ass'n, Inc. 192 P.3d 447,

-20 -
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451 (Colo.App.,2008)

fore, so long as the total of all assessments, fees, costs and other charges do not exceed the limit

an amount equal to 9 times (6 times in other states) of monthly assessments, the Super Priority Lien

includes interest, charges, late charges, etc.

Both Colorado decisions borrow from Professor Winokur who has written:

The reference in I16ft) to ioritv "to the extent of'
which months

imits the
I fees or

and interest which can

comewl tizedLien. (. on, Ex. 19 at pg. 5).

Professor Winokur authored another article in 1998 wherein he affirmed the clear langmge of the

Super Priority Lien statutes as mandating "limited" liens. He wrote, "The special priority accorded

UCIOA to a portion of association assessment liens is limited to the extent it is based on such a

periodic] budget." Critical Assessment: The Financial Role oJ'Communit,v Associations, Jqmes L-

Winokur, 38 Santa Clara L. Rev. I /.35, 1I5t (1995). "These "super priori

limited fustpri to six months id assessments overalmost all other liens, including

a first security interest on the unit recorded before the date on which the assessment sought to be

became delinquent." ld.,1157. While the policy considerations behind such Super Priority

Lien laws can be debated ad infinitum. the fact remains thatNRS 116.3116, as written, conclusively

provides that the Super Priority Lien equals a hgure of 9 months of assessments based upon

Defendant's periodic budget plus certain exterior unit repair costs.

Necessity for the Institution of an Action

The issue of Defendant's filing of an "action to enforce the lien..." as a condition precedent to

the establishment of a Super Priority Lien has been exhaustively covered in PlaintifPs Motion for

Partial Summary Judgment. Notably, the word "action" is defined in the very statute which is the

subject of this Motion, NRS 116.3116(7) states, '.A judgment or decree in any action brought under

his section must include costs and reasonable attorney's fees for the prevailing party." Of course, the

y type of action wherein a judgment can be handed down is a civil action in a court of law (per

Cp 2 and 3). Thus, whenNRS 116.3116 states that the Super Prioritylien is limited, "to the extent

-21 -
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f the assessments for common expenses based on the periodic budget adopted by the association

pursuant to NRS 116.3115 which would have become due in the absence of acceleration during the

ins institution of an action to enforce the lien." The "action" to enforce

thelienisthetlpeofcivilactionasnotedinNRS 116.31l6(7),i.e,,acivilactionwhichcanonlyresult

in the issuing of a judgment or decree. If the triggering event of Defendant's filing of a civil action

in a court of law to enforce the lien has not occurred, there can be no Super Priority Lien.

ilI.

CONCLUSION

Forthe reasons cited above, Plaintiffrespectfullyrequests this Court denyDefbndant's Counter

Motion for Summary Judement and enter an order consistent with Plaintiff s Motion for Summarv

udgment on Declaratory Relief.

Therefore, Plaintiffrespectfully requests this Court to the hold the following:

That it grant Plaintiff Motion for Summary Judgment on Declaratory Relief and rule

that after the foreclosure by a first mortgage lender of a unit located within

homeowners'association, pursuant to NRS 116.3116 the monetary limit of a

homeowners' association's statutory lien on said unit which cart survive

extinguishment by the foreclosure auction is limited to only 9 times the monthly

assessment amount plus external unit repair costs. In other words, the "super priority

lien amount" is capped at a maximum amount equal to 9 times the monthly

assessments (6 times prior to October l, 2009) plus exterior unit repair costs; and

That it grant Plaintiff s Motion for Summary Judgment and rule that pursuant to NRS

116.3116 a "super priority lien" does not exist in the absence of a homeowners'

o
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association's having filed a complaint with the court to enforce the lien,

i.e., the institution of a civil action as definedbyNevadaRules of Civil

Procedure 2 and3.

Dated this 7tr day of December, 2011
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ASSLY SAYYAR, ESQ.
Nevada BarNo. 9178
8330 W. Sahara Ave., Suite 290
Las Vegas, Nevada 89117
Tel: 702-838-7200
Fax:702-838-3600

PUOY K. PREMSRIRUT, INC.
Puoy K. Premsrirut, Esq.
Nevada BarNo. 7141
520 S. Fourth Street, 2'd Floor
Las Vegas, NV 89101
(702) 384-ss63
(702)-385-1752Fax
pp rcm sliru!'ir-? !{oy rl lgJv I v. com
Attornevs for Plaintiff
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TE OF SERVICE

uant to NRCP 5(b), I certiry that I am an employee of the Adams Law Group, Ltd., and that on

his date" I served the followine REPLY TO OPPOSITION TO MOTION FOR PARTIAL

MMARY DECLARATORY

COUNTER MOTION FOR SUMMARY JUDGMENT upon all parties to this action by:

addressed as follows:

Kurt Bonds, Esq.
Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd.
Las Vesas. NV 891l7-I4(x Vegas, NV 891l7-I401

ffrce: 7A2384.7000
Fax:702,385.7000
KbondsfZtALv

Dated the 7'h day of December, 2011.

/s/ James R. Adams
An employee of Adams Law Group, Ltd.

-24 -
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IKON HOLDINGS, LLC,

Plaintif(s),

vs.

HORIZONS AT SEVEN HILLS
HOMEOWNERS ASSOCIATION,

DISTRICT COURT

CLARK COIJNTY, NEVADA

&'-l'&{'^*'*
CLERK OF THE COURT

)
)
)
)
) CASE NO. 4.647850-8

) DEPT. NO. X[l
)
)
)
)

)
Defendant(s).

BUSINESS COURT ORDER

This BUSINESS COURT ORDER ("Order") is entered to reduce the costs of litigation,

to assist the parties in resolving their disputes if possible, and, if not, to reduce the costs and

difficulties of discovery and trial. This Order may be amended or modified by the Court upon

good cause shown, and is made subject to any Orders that have heretofore been entered herein.

IT IS HEREBY ORDERED:

I. MANDATORY RULE 16 CONFERENCE

A. A mandatory Rule 16 conference with the Court and counsel/parties in proper

person will be held on January 9,2012 at2:45 p.m.

B. The purpose of this conference is to expedite settlement or other appropriate

disposition of the case. Counseliparties in proper person must be prepared to discuss the

following:

assistance;

(l) status of 16.1 settlement discussions and a review of possible court
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TARK R. OEI{TON

DISTRICT JUOGE

DEPAFITMENT THIRTEEN
tls vEGAs. NV 89155

'i..;.f... ','' ':..1f: .i -

(2) alternative dispute rssolution appropriate to this case;

(3) simplification of issues;

(4) a summary of discovery conducted to date and the nature and timing of all

remaining discovery;

(5) an estimate of the volume of documents and/or electronic information likely

to be the subject of discovery in the case from parties and nonparties and whether there are

technological means, including, but not limited to, production of electronic images rather than

paper documents and any associated protocol, that may render document discovery more

manageable at an acceptable cost;

(6) identification of any and all document retentior/destruction policies

including electronic data;

(7) whether the appointment of a special master or receiver is necessary and/or

may aid in the prompt disposition cf this action;

(8) any special case management procedures appropriate to this case;

(9) trial serting; and

(10) other matters as may aid in the prompt disposition of this action.

C. Trial or lead counsel for all parties are required to attend the conference unless

excused by the Court.

D. Parties desiring a settlement conference shall so notify the court at the setting.

E. The Plaintiffis responsible for serving a copy of this Order upon counsel

for all parties who have not formally appeared in this case as of the date of the filing of

this order.

. i,i.
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DISfRICTJUDGE
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LAS VEGAS, NV 89155
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l.r.*.i,1

II. PRETzuAL MO'IIONS

A. Any requests for injunctive relief must be made with notice to the opposing

party unless extraordinary circumslances exist. fuiy agreement to consolidate the trial on the

merits with the preliminary injunction hearing pursuant to NRCP 65(a)(2) shall be reflected in a

stipulation submitred to the Court for its consideration or spread on the minutes and approved

by the Court at the outset of the hearing.

B, With the exception of motions in limine (see below), any motions which should

be addressed prior to trial - including, without limitation, motions for summary judgment -

shall be served, filed and scheduled for hearing as set forth in the applicable Scheduling Order

or other Order. Except upon a showing of unforeseen extraordinary circumstances, the Court

will not shorten time for the hearing of any such motions'

C. Motions in limine shall be served, filed and scheduled as set forth in the Trial

Order or other applicable order. Except upon a showing of unforeseen extraordinary

circumstances, the Court will not shorten time for the hearing of any such motions'

III. DISCOVERY

A. Discovery disputes in this matter will be handled by the District Court Judge

rather than the Discovery Commissioner.

B, A continuance of trial does not extend the deadline for completing discovery. A

request for an extension of the discovery deadline, if needed, must be separately addressed

either by stipulation submitted to the Court for its consideration or motion.

C. A party objecting to a wriften discovery request must, in the original objection'

specifically detail the reasons that support the objection, and include affidavits or other

t-i .t,: -,:,ti::l
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DISTRICT JUOGE
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evidence for any factual assertions upon which an objection is based.

D. Documents produced in compliance withNRCP l6.l orinaresponseto a

written discovery reques! must be consecutively Bates stamped or numbered and accompanied

by an index with a reasonably specific description of the docurnents.

E. Any pany, whether in compliance with NRCP 16.l or in a responsc to a written

discovery request not producing all documents in its possession, custody or control, shall:

(l) identiff any documents withheld with sufficient particularity to support a

Motion to Compel; and

(2) state the basis for refusing to produce the documents(s)'

F. If photographs are produced in compliance with NRCP 16.l or in a response to a

written discovery request, the parties are instructed to include one (l ) set of color prints (Color

laser copies of sufficient clarity are acceptable), accompanied by a front page index, location

depicted in the photograph (with reasonable specificity) and the date the photograph was taken.

If color laser copies are deposited, any party wishing to view the original photographs shall

make a request to do so with the other party.

When a case is settled, counsel for the plaintiff and each unrepresented plaintiff of record

shall notiff the District Court Judge wirhin twenty-four (24) hours of the settlement and shall

advise the Court of the identity of the party or parties who will prepare and present the judgment,

dismissal, or stipulation of dismissal, which shall be presented within twenty (20) days of the

notification of settlement.
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HABI( R. DEXTO'I
OISTRICT JUD6E

OEPARIM€NT THIRTE EN
t^s VEGAS, NV 89155

Failure to comply with any provision of this Order may result in the impositbn of

ber,2}l l. - -

CERTIFICA.TE

I hereby certiry that onor about the date filed, this document was e-served or a

copy of this document was placed in the attorney's folder in the Clerk's Office or mailed to:

ADAMS LAW GROUP
Attn: James R. Adams, Esq.

PUOY K. PREMSRIRUT, ESQ.

ALVERSON, TAYLOR, MORTENSEN & SANDERS

Attn: Kurt R. Bonds, Esq.

4r,,*r* 4.1'f
LORRAINE TASHIRO
Judicial Executive Assistant

Dept. No. XIII

MARK R. DENTON
DISTRICT JUDGE
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CLERK OF THE COURT

DISTRICT COURT
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Defendant.
\,

BEFORE THE HONORABLB MARK R. DENTON, DISTRTCT COURT JUDGE

rttrtoNs

l,lfNDAY' DECH4BER 12, ZOIL

IKON HOLDINGS LLC,

Plaintiff,
vs.

HORIZON AT SEVEI{ HILLS
HOMEOhINBRS ASSOCIATION'

APPEARANCES:

FOR THE PI,AINIIFFS:

FOR THE DEFENDAI'ITS:

cAsE NO. A64?850-8
DEPT NO. XIII

IRN.ISCR:IPT OF'

PROCE@IIGS

,JAI"'IES R. ADA}4S, ESQ'
PUONfARAT K. PREIVISRIRUT' ESQ.

ERrc w. HTNCKLEY, ESQ'

,F-lr3r,Oa; q)
c..f ttts)f
FU,
e;. C
| :j:

' I'

:a
;lu
:>
fi()
trl
fg RBCORDEDBYC]T\ilIHIAGEORGILAS,COURTRECORDER

TRANSCRIBED BY: KARR Reporting' Inc'

KARR REPORTING, INC.
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TfrE COURT: The next one I'm qoing to cal-l now is

Ikon Ho1dings. LlC, vs. Horizon at Seven Hills Homeowners

Association.

l4R. ADAtvlS: Good morning, Your Honor. James Adams

appearing on behalf of the plaintiff.

MS. PREI4SRIRUT: Good morning, Your Honor. Fuon

Premsrirut on behalf of the plaintiff.

MR. HINCKLEY: Eric Hinckley on behalf of defendant'

Horizon at Seven Hil-ls.

1,1R. ADAMS: Your Honor, I know this is a relatively

small case, but it has rather Iarge inplications to it. I

have prepared a PowerPoint presentation and I didnrt want to

take up a lot of tirne, you know, with the -- with the folks

waiting behind me. I volunteer to take to the back of the

line if the Court so requests.

THE COURT: How long do you think it's going to take

to present this?

MR. ADA!4S: T\nrelve to 15 -- well, 15 rninutes.

TttE COURT: WeII, let me go through a couple of

other things, then I'11 get back to it. Because I've got a

couple of other things that are al-so long.

MR. ADAI{S: Yeah.

THE COURT: And yours isn't necessarily going Lo be

KARR RBPORTING, INC.
2
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any longer than one or two of these others' But let me get

through some of these other things that 1 think will be

shorter and then I'11 get back to you'

MR. ADAI.{S: Thank You, Your Honor'

MS. PRS4SRIRUI: Thank you, Your Honor'

Tt{E COURT: AII right. Page 2 -- I appreciate that,

(Court recessed from 9224; until 11:08 a'm')

THE COURT: AJ-l right. You may be seated' The

Court calls Ikon Holdings, LLC, vs' Horizon at Seven Hills

HomeownersAssociation.P].easestateappearancesofcounsel.

MR. ADA[4S: Your Honor' 'James Adams and Puon

Premsrirut appearing on behalf of Plaintiff lkon'

MS.PRENI,SRIRUT:C'oodmorning'YourHonor'

I\4R.HINCKLEY:EricHinck}eyonbeha}fofdefendant

Horizons at Seven Hills HOA'

TFIE COURT: Thank you. I appreciate your patience'

This case should have been given one of those so-cal-Ied

speciar tjmes, and it wasn't, And when you got up, l4r- Adams'

and indicated that you had a PowerPoint' I thought you

probably would be the longest or anong the longest of the

cases.Andoneofthoselthoughtwouldbehandledthatlhad

beforeyoulthoughtwould__wouldn'ttakeasrruchtimeasit

did, so I aPoLogize.

yIR- ADAI'{S: It's no problem' Your Honor' And I'm

KARR REPORTING' INC.
3

counsel.

,--:--t*. -+i-"* 
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actually -- now I can not have to feel guilty about only

wasting Your Honor's time and no one else's.

THE COURT: No, okay. All right. Go ahead.

MR. ADAI4S: Your Honor, essentially, the facts of

this case mirror the facts of -- of many other cases that are

-- that are currently going on. lrlhen a -- when a huneowner

buys a property in a homeowners association, recently there's

been many mortgage defaults. And when the homeowner defaults

on his mortgage, oftentime -- oftentimes the homeowner doesnrt

pay his homeowners associaLion dues. And for an extended

period of time, that amount, those assessments and fines,

fees, and penalties will accrue and accrue and accrue until

you get a very, very large lien that. the association has

against the homeov,mer's property. Lien is pursuant to NRS

116 .3116 .

Now, the nature of this particular hearing is asking

the Court for declaration of the neaning of the law, and

that's NRS 116.3115, the superpriority lien law. And we're

asking the Court to state that that portion of a homeowners

associat.ion's lien gets superior status over a first mortgage

Iender, is lirnlted to a specific amount pursuant to the

statute.

Now, the horneowners association has every right to

pursue the homeowner for the less prioritized lien. Really,

if you look at j-t, the lien is almost two different liens.

KARR REPORTING, INC.
A
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Therers the suPerprioritY

less prioritized lien that

of the superPrioritY lien.

Sowhathappensattheforeclosure,andthiswil]-

probablybethefirsts].ide,inNevadawehaveatraditional

lienprioritylaw,alienthatisfirstintimegenerallyaS

priority and it binds -- and is entitl-ed to prior satisfaclion

ofthepropercyitbinds.Andit,'sbasicallywhoeverfiles

thelienfirstgetspriority.AndthecaseinNevadaisthe

Walter B. Schrade lphonetic] case, nlJpon foreclosure sale of

an owner's interest in land, if the proceeds would be

insuffici-ent to satisfy all liens, priorities of lienholders

would be established as of the date of recordation'n

SoNevadahasadoptedthetraditionalfirstintime,

first in right l-i-en law. Now, uniform conmron Interest

ovrnership Act breaks with that trad.ition Eo a certain deqree'

And there,s some conrnents in the 1994 version of the -- of the

uniform conrnon Interest ownership Act when the uniform

conunissioners got together, and they were saying that this

superpriority lien is a -- is a -- really' it's a departure

fromtheexistingpractice.Andit.'s--backthenitwassix
months.Nevadaadoptedrreallyrin--inwholetheUniform

conrnon rnterest ownership Act in -- in 1991. rt was passed by

the uniform conrnissioners back in '82. So back in those days

it was a six-month PrioritY'

KARR REPORTING, INC.
5

U-en, and then there's the -- the

doesn't fit within the definition
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So the conrnent section says, rrThe six months of

priority for the assessment lien strikes an equitable balance

between the need to enforce collection of unpaj-d assessnents

for homeovrners associations, and the obvious necessity for

protecting the priority of security interests of lenders."

So what it real-ly \^ras supposed to do is be like an

equita-ble ba.Lance. We're going to give Lhe HOA something, but

we really have to protect the lenders, because if we don't

protect the lenders, if this is an lirnitless infinite lien,

l-enders aren't going to want to undertake that risk in lending

money 1n states where therers a limitless priority lien. Not

only would lenders either not want to lend or have interest

rates aL 22 percent, but entities ]ike Fannie Mae and Freddie

Mac would also not want. to buy loans from lenders who loan

money in a state where there's a limitless superpriority l-ien.

As a practical matter, i-t goes on to say -- goes on

to say, "Secured lenders will most likely pay the six months

of assessments demanded by the association, rather than having

the assocj-ation foreclose on the unit. If the lender wishes,

an escrow for assessments can be reguired.rt So in the

connents, there's a couple of things to note.

Number one, the conrnents acknowledge it's a sj:r-month

superpriority lien, six nxrnths of assessments. And nr:mber

two, we know it's a finite amount, because if a lender wants

to say to a bomower, f want you to escrow six months of

KARR REPORTING, INC.
A
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declaratory

agree that

association

unit or any

whole lot of

association

asses$nentsjustincaseyoudon'tpaythehomeowners

association, the l-ender's going to be protected' His downside

l-iability will be basicatly negated, because he can ask the

borrower to escrow six months of assessments'

Now, before the Court are two questions for the

reu-efcauseofactj-on.Ithinkal]theparties
under the superpriority lien, a homeowners

has a lien for any asses$I€nt levied against that

fines inposed against the unit' There's a -- a

things, as we'Il see, that a homeowners

has a lien against in the original homeowner's

property for.

Now,whatwetreaskinghere,isthatpursuanttoNRS

l-16.3116, what portion of that general honeowners association

statutory lien against the homeowner, if any' is superior to

the unit's first mortgage lender when t'he foreclosure occurs'

And then the second guestion for declaratory relief is, does

the superpriority lien even exist in the absence of a

homeowners association's fairure to file a conplaint with the

court,

Basically,whatisthedefinitionofthewordcivil

action. As we get along further, we'11- see how the statute

says that the superpriority li-en basically is calculated from

the date of an action to enforce the lien. so what does the

word action mean in that -- in that statute'

IGRR REPORTING, INC.
-
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The reason for the PowerPoint. presentation is because

wefre talking about a statute here, it's kind of a lengrLhlr

statute, and I really wanted to focus the Court on what the

actual words of the statute mean and say. Because it's --
itrs so easy to l-ose sight of the words of the statute in

between arguments of counsel and -- and what they think it

means. So I want to put the exact words before the Court.

So the association has a lien on a unit -- and these

-- these are the exact words of the statute -- "for any

construction penalty that is irrposed against the unit's

o!,',ner." For exanq:le, if you buy a l-of i-n a homeowners

association and you don't build your house on time, the

penal-ties for that are going to constitute a lien against your

property. We've got any assessment levied against that unit.

So werve got the -- the lien is composed of construction

penalti-es and assessments, or any fines inposed agaj-nst the

unit -- unit's owner, if the grass isnrt mowed, whatever the

fine might be for, from the tjme the constructj-on penalty,

assessment, or fine becornes due. So the general lj-en is going

to consist of construction penalties, assessments, fines,

starting from the date that they're due.

There's more to the general ]ien than that' And NRS

116 goes on to say that nunless the declaration provides --
provides otherwise, any penalties fees, charges, late charqes,

fines, interest charged pursuant to another section of NRS

KARR REPORTING, INC.
8
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1L5, are enforceable as assessments under t'his section'" Now,

it doesn't say that all of these different things are

assessnents. But it says they're enforceable as assessments'

Now, how are assessnEnts enforceable? lrlell, we know

they're enforceable frorn the previous section that said

assessments are a lien on the property. So it's our position

and the position of basically every other court that's taken a

look at this issue, that -- Colorado courts, Connecticut

courts, Massachusetts courts -- that a}t of these different

things here constitute a lien against the homeowner's

properEy.

Now, if an assessrent is payable in installments, the

full amount of the assessment is a lien from the tine the

first instatlment thereof becomes due. Now, this is really

5:rportant because most homeowners associations permit their

homeowners to pay in monthly installments or quarterly

installrents. But the law says that the entire year's worth

of assessments is actually part of the general lien against'

the horneowner's property, even though the homeowner may have

the right under the cc&Rs to pay in monthly installments. And

this will be irrPortant later on-

so that Nevada Revised statute, that 116.31-02' just

lists alI different things that are going to constitute

penalties, fees, and charges. Wetve got, you know, fees for

the use of connton elements, werve got late payment of

KARR REPORTING, INC.
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asses$nents, constructj-on penalt.ies, fines for viol-ation of

the CCeRs, and charges for any amendments or preparation of

statements of unpaid assessments. So basically the general

lien is conposed of a whole l-ot of stuff . And I don't thi-nk

there's any dispute as to that part of NRS 1-16. The dispute

comes later.

Now, l,lRS 116.31-16, pa.ragraph 2, enforces the

traditional Lien priority l-aw that we have in Nevada. Because

this part of the statute says, "A }ien under this section is

prior to all other liens and encwnbrances on the unit, except

l-iens and encumbrances recorded before the CCcRs were

recorded, a first secrrrity interest that was recorded before

the date on which the assessment sought to be enforced became

delinquent.'r Okay. So, so far werve got the HOA's general

lien is prior to all- liens except liens that are recorded

before the CC&Rs were recorded, and except the first nortgage,

And liens for real estate taxes.

So HOA's general lien is prior to all liens except

for Liens recorded before CC&Rs were recorded, first mortgage,

as long as the first mortgage was recorded before the date the

assessment became delinquent, and tax llens. So in that

sense, it is a traditj-onal lien. It gets wiped out. The

general super -- the general association l"ien gets wiped out

so far if the first mortgage holder forecloses. Just like
every other lien does.

KARR REPORTING, INC.
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Now, here's where the exception comes in' NRS

1,1,6.2116(2') goes on to sayr "The lien is also" -- that is' the

general homeowners association lien -- "is also prior to all

security lnterests described in paragraph B." Now, if you'll

rernenrber, paragraph B was the first mortgage. so the lien is

prj-or to all security interests described in paragraph B, the

first mortgage, "to the extent of." so we're breaking with

tradit.ional lien law.

Nowwe'resaying,okay,here.sthestuffoutofthe

big pot of whatever constitutes the general statut,ory

homeowner lien, we're going to take some -- Some stUff out of

that pot and we're going to stick it above the first mortgage'

So we have to figrure out what that is. And fortunately the

law is very clear as to exactly what that is'

"In Nevada, the SUperpriority lien is superior to the

first mortgage to the extent of any charges incurred by the

association on a unit pursuant to NRS 116.310312'" What that

is are external repair costs. Now, in 2009, this law was

changed. It used to say that the superpriority lien was only

six months Of assessments. And there was Concern because of a

downturn in the housing market and all of the foreclosures'

that -- that really wasn't enough. so at that tjme' as wef ll

see later, there were atterrpts nrade to change this faw to

include al-l- sorts of other things on top of this superpriority

lien or within the superpriority lien'
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But in 2009, the legislature thought, weI1, you know'

we're going to do a conprornise here. Wetre going to say it's

going to be X nr:mber of months of assessments -- they chose

nine, as werl-l- see in a rninute -- and if the homeowners

association needs to go in and -- and plant grass or fix up

Lhe exterior of a unit, we're going to include that in the

superpri-ority lien. So that's what to the extent of any

charges incurred by the association on a unit pursuant to this

particular NRS sect.ion is, is exterj-or repair costs are now

going to be senior or super to the first mortgage.

I'And to the extent of" -- and this is the fun part of

the language, because this is where, basically, al] the meat

is -- "and to the extent of the assessments for conrnon

expenses based on the periodic budget adopted by the

association pursuant to NRS 116.3115.' Now --
THE COLIRT: Are those latter two trrart of the second

one, or are they separate? The way you have it on the

PowerPoint, it looks like they're separate categories.

I4R. ADANIS: Oh, this -- it's aLl one -- I -- Irm

just doing this to -- here, let me put thern all up.

TIIE COURT: We1l, I r€an, to the extent of the

assessments for cormon expenses based on the periodic budget

without the --
!lR. ADAI4S: Yeah, it's alJ one sentence.

Tfm COURT: Okay. Because they have those l-ittle
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