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1163116(2)."  Unlike Nevada, the Connectiout Supreme Court has. had an opportunity 1o |

interpret this provision. In Hudson House Condomini

UGS J 38 e

610, 611 A.2d 862 (1992), the Connecticut Supreme Court hefd thiat the superpfiority portion of |

an association’s lien fof assessments should include attorneys' fccs"(collecﬁpn costs) and other

expenses incurred. ) : o 8 w

On January 8, 1991, the plaintifl association began an action 10 f’omc!bse a statutory lien

| for delinquent comimon expense agscssments due on_ 2 condominiuni unit owned by the
defenidant Brooks, Hudson House, supra, 223 Conn._a(-él’}, 611 A.24d at 864‘. The_Conmcﬁct-xt‘
Housing Finance Authority (“CHFA") was named as a0 ’addi_tiQnal.‘:defe.ﬁdhrit ag a.result Of its
interest as the assignee of the first moTIERES on the un‘it, I_Q The ‘tﬁal qouigv.a-a_g‘rc;cdv\'vi_thf t_hé  .‘ :
-plaintiff associ'@don‘s calculation of the axnoﬁgts due, but‘ cc.méllutic’d that ‘only- six. m(’mih_s_ of

COMION EXPENSE ASSESSMeAs, i.c. $570, together with interest, were entitled to the stalutory:

priority over CFHA’s the first mortgage. Id- The. trial’ counrefus’cd'to:ih_clude-auo.r‘ne.ys' fees

(collection costs) and other costs in the amount cntitled to priosity. 1d. ‘Thereafter, the trial court. |
| rendered a judgment of strict foreclosure unless the first mortgags. hol:'d.cr,pai'd' the plaintiff -
association the $570, plus interest, in oyder 10 redeem the premiscs. 1d. The plaintiff association

- appeated to the appellate court and the matter was uhtiraately transferred to tl'}'c'Cbnnéétic'm'

'Sg)premc ‘Coun. 1d.

The Connecticut Supreme Court noted that the siatute in qilestion;\a_iz\wcm\‘tmry; to the-

e .
', Coanecticut Genceral Statutes (Rev. 10 1989) § 47.258 provides: “(a) The association hag & _s_lnluldry fien on o unit
for-uny assessmont fevied against that unit of fincs imposcd against is unil owner fram the time the assessment of
fisic becomes delinguent. Unless the declacation otherwise provides, fees, chorges,: late churges, fines uiid interest

charged pursuant {0 subdivisions (10}, (11) and (12) of subseation (@) of the 'setli_oh}4?'-2_44 aré enfoscénble as
assessments under this section. 17an agsessiment s payable in instalments, the full amount of the assessment is a-lien

- from the time the first instalment thercof becomes duc. (b) A lién under this section:is prior-10 all-other tiens and
encumbrances on a unil except (1Y ticns wnd cncumbrancey recorded before the fecordation ol ie decleration and, in |-
a cooperative, liens and cncumbrances which the association crentes, usstimes or takes subject 10, {2) ufimt or

. seéond secutity intersst ot he unit recorded before the datc on which the assessment sought 16 be eplorced beeame |
delinquent, and (3) licas for resl property. taxes and other governmental assessments of charges againstthe unit or |
cooperative. The lien is also “prior 10 all scourity sterest€ described in-subdivision (2) of this subscction to.the extent |

of the commeon expense assessments based on the periodic budget adopted by the assochabioi pursuant 1o subsection

" (a) of seetion 47-257 which would liave become due in the _absence -of acccloration: during the six months
_immediately preceding institution of an action to-enforce. either the associntion's fien-or & seurity intérest described
in subdivision (2) of this subsection. This subsection dots not affect the priorily of mechinics' OF Amat,criu\mcn'vs .

ticns, or the priority of licns fos othty asscasmonis mad Dy the association.”

-6
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tenet that the priority of liens is governed by the common law rule that first in".tix'nc_‘is'ﬁrs\‘ inv'"
right. Id. at 614, 611 A 2d at 865. The Connecticut Supreme court ﬁfmhér noled mér the statute .
“caryes out an-cxccption and grants a priority to the lien for commoh expense. assessments. The | .
priority, hgf)w‘cver,‘-i.‘c- temporally limited by Section 47»258(5) to iﬁc ameunt ‘of thie 66mmoﬁf 1

expense assessmenls . . . which would have become due in the-absence of acceleration during the |

six _months- immediately preceding institution of an action 1o e¢nforce . . .- the asgociation’s

lign ... 1d. The Connecticut Supreme Court held:

In construing this statute, we assume that “the legistature intended |
10 -accomplish a reasonable and rational result.” . . Sectjon 47-
258(a) creaics: a. statutory lien for delinguent -common’ expense
assessments. .. Section 47-258(j) authorizes the foreclosure of the-
lien thus created. Section 47-258(b) provides for a limited priority
over other secured interests for a portion of the assessiient
accruing during the six month period preceding the institution of- |
the action, Section 47-238(g) specifically authorizes the inclusion
of the costs of collection as part of the tien. -Since the anmount of
monthly assessients are, in, most instances, smaill, and since the
statute Jimils the priority stalus (o only a six month period, and:
since in most instances, i is going to be only the priority. debt that
in fact is.collectible, it seems bighly unlikely-that the legislature.
would have authorized such foreclosure procecdings withoul
including the costs of ceilection and the Sum entitled to a
priority, To conclude that the legislature intended otherwise:
would bave that body fashioning 2 bow without a string or
arvows. We conclude (hat [Section] 47-258 authorizes Ahe
inclusion of atforneys fees and costs and the sums entitied to-a
priority. - .

1g. a1 61617, 611 A2 866 (citations omitted tnd emphasis
added). o

EREL_L a4 LS RA A

Applying the Hudson House decision to the casc at hand, Nevada law creates a Qtalut’o‘ry

fien for delinquent common  expense BSSEsSMENLS, See NRS 116.3116(1). I"\’mhénm)_@; ;
NRS 116.31162(1) autharizes the foreclosure of the common gxpense assessment lien. “NRS -

116.3116(2) provides for's limited priosity over other scented interests for the superpriosity '

portion of the association’s asscssment accruing during the six (6) month period preceding the

-institution of the action. NRS 116.3116(1) also specifically authorizes the inclusion of costy of |

collection, Jaie fees and interest as part of the lien.

If this court adopts the holding and rationale of the Hudson House court, thén, in the case

at hand, the Association’s superpriority claim would bé in the “amount. of One Thousand Nine-

.
0263808126425
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Hundred Sixty-Three Dollars 3 17,963.00), plus:interest. “This ﬁgurc is calculut&d as follows.

Item . Teatal due
Assessmens $926.30
Late Fees $210.00
Interést $433.97
Demand Lelter $95.00
Lien : $295.00
Pre NOD Letter $75.00
Release Lien $30.00
Trustee's Fees -$400.00
“Trustee's Sale’ $360:00
Guaranty

Recording Fee $57.00
Postage . $72.00
Escrow Demand $150.00
Managemem $45.00
Company Fee Costs

Management $100.00
Company

Transfer Fee "$300.00
Violations $4,025.00
TOTALS

upergrmrnx Other Poruon

- Portion

$ 21900
60.00 -
o
95.00.
29500
“75.00
30.00
400.00

360.00

5700 -
7200,

-0
45.00

,—0_' -

300:00

$ 1,963.00°

5 707307
_ ﬂ_‘lso.:oo' s
ang7

-
e

o
_ _.0;_
.0-
=0

C-0-
e

150:00

-<0.
10000

' -;‘o'.

40254 00.

3 561127

“The Nevada Supreme Court has established the rule of stat‘mory‘iﬁtcrprfctatwnv that the

words in a statute ushould be given their plain meaning unie

- State, Dep't of Ins. v. | Humana Health Ins.,

Supervisors, 102 Nev. 644, 648 (1986)).

{n the case at hand, the Association contends: that ‘the

112 Nev. 356, 360 (!)99) (qu()lmg McKay v, Bg O

Ne\-ia'ciz:i :'Li:'g’isla\u_rc; while |

“attempting 10. balahce the interests of the respective. parties;. mtcndcd o provndc, a_modest-

protection to the interesis of nssociations by granting the right to recover Ihc fecs, costs, interest,

02638-08/126415

.8-

58 lhls violates the Splnt of the act.”
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‘late fees and assessments that accrued as a result of rhe nssomauon Excrcmng lts ‘enforcement
remiedy. To mterprcl the statule otherwise ‘would creaté- an |mped1mem o assoc;aﬂon
. enforcement of unpaid assessments. 1t would truly crealc thc bow, thhout stnngs or an'ows us |
referenced in Hudson House case. [f these costs are not :ecoverable as. pan of the superpnomy A1

portion of an association’s claim, thcn they must be ‘borne’ by the . mdmdual gwners in thef c

T - R T

community. This is particularly punitive since the same owners. are alrcady reqmred 10 share the |

burden of the uncollected aksessmMEnts,

' elaim is in-the amount of $1,963, plus intevest and tha_t payment of this amount must be made by

the Plaintiff in order to have clear title to the Property.

‘-owmg {0 thc Assoclanon “The rcmammg balance is-Five Thous'aﬁd Tive‘ Huﬁdr’e’d SithéFive '
-Dollars and Seven Conts (’$5,565.07.) ., The Association claims it has priority over all othcr A
claims 1o the surplus of EXCESS’ funds in this foreclosure and. thar any surplus funds rcma_x_mn,g,- ‘
after payment of Jegal fees to the siake holder, must first be- distribiifed lo""the,' Association. On
September 22, 2006, this court awardcd the law firm of Miles, Bauer, Bergstmm & Wmtcrs I LP '
. Onc Thousand Five Hundred Dollars ($1;500.00) in legal fees and Onr. Hundred Slxty Threc
Dollars ($163,00) in costs for mtcrpleadmg these fonds. After paymcm of lhm amount, the
balance of the excess funds should be Five Thonsand Eight Hundn,d Thmy-’lwo Dollars and |
- Sixty=Five Cents-($5,832;65). ' :

Based on the foregoing, the Association contend's‘_ihat. the supcrptiority pbrtion‘ of ils

D. The Assaciation js Enmlcd 0 Rccovcr the Balance of- lts Clafm From the i
Excess Pruceeds.

The superpriority portion of the Association’s claim is onlvy,avp.a.ri_ of the balance dne and |

-

2 A payment in the amoum of $46.20 was applied to the. nan-piiority portion of the -past due balance lcaving a-
balance duc, prior to lhi¢ calcwlation of interest, of $5,565.07. v ) :

" 02638-08/126425
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‘In conclusion, the Association contends that pursuant- 10 NRS 116:3116(2) and the- | . 1

Hugd son.House case, the Association’s supcrpriority claim should be estahhshed in the amount of :

SUMMARY.

One Thousand Nine Hundred Sixty-Three Dollars {$1,963.00), p)us mtcrcsl The Plaintiff

should be responsible for \éndering this payrment to the /\ssouunon Upon receipt thereof the

Association’s superpriotity claim would be extinguished agains!t the Pr‘openy and the )’ropcny '
would be frée and clear of any chaiims from the Association. * In addition; the Association”

contends that the balance of its claim in the amount of Five Thtmsand Flve Hundrcd Slxty Five: |

0263808126425

Doltars and Seven Cents (35,565:07) has priority over any | olher moztgﬁge or. hen recorded 1 ¥
| against the Property. See NRS 40.462(c). Thus, any remaining surplus funds ‘should first be.
applied o the Association’s claim.

Datedthis LB

day of November, 2006.

SANTORO; PRIGGS, WALCH;
KEARNEY, JOHNSON & THOMPSON

NevadalBar Nof 1225

TRACY A. GALLEGOS; ESQ
Nevaida Bar N, 9023

400 South Founh Street, Third Floor
1.as Vegas, Nevada 89101

Attorneys for. De/'endanl Spring M(mmam .
Ranch Master Assoaml:on -
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SANTERO. DRIGES, WaLCH, KEARNEY, JOHNECN & THOMPEON
| 400 SouTH FourTH STREET, TriPd FLOOR. LAS VEOLS. NvaDs L-1-XE-2)

17021 791 -Q308 - Fax1702) TR 1812

RECEIPT OF COPY.

"ASSOCIATION'S BRIEF is hereby acknowledged:
DATED this [ ({05 y‘omovembcr 2006,

LLP

Wi

mita KH McFarland, ESq
. Marty (5. Baker, Esq,
820 S. Valléy View Blvd.
Las Vegas, NV 89107

Attorneys for Korbel me’bz."l‘myl

: -1l
02638-08/126425

RECEIPT OF COPY of the forcgoing DEFENDANT SERING-MOUNTAIN RANCH |

THE COOPER CHR]STENSE.N LAW FIRM, . |
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Logout My Accourit Searsh Menu New District ClviIICﬂmlnéI Search Reling Search Back Lacatlon : District Court CiviliCsiminal  Help

REGISTER OF ACTIONS
Cast No. 06A523959
Korbel Family Living Trust va-Spring Mountain Ranch Master  § _Gase Type: Title to Proporty
‘Agsn, Bay Capltal Corp , § Sublype: Uiens
- 4§ Dala Filed; 06/27/2006

§ i Location: Departmont 18

§ Gonversion Caso Number:  A523050

§

?An'fv INFORMAYION
Lead Attorneys

Gonvarsion No Corivert Value @ 06A523959

Extendod ~ Romoved: 04/24/2000
Connection Converdsd From Blackstono
Typs : .

Dafendant - Bay Capital Corp

Defendant  Spring Mountain Ranch Master Assn

intervenor  Rocontrus( Company

Plaintiff HKorbel Family Liviog Trust

Johin Eﬂc Leach
Rotalnod
** Confidentlal Phone
Number **
Joramy T, Bergstrom
Rotained
* Confidentiat Phone
Number **
Anlta K. Holden-

© MoFartand
Relalied

* Confidential Phone
MNumber ** :

EVENTS. & ORDERS oF THE COURT

1112012008 | Hoaring: (9:00 AM) (Judicisi Officer Glass, Jackie)

ARGUMENT/ PLTF'S MTN FOR PRELIMINARY INJUNCTION /8 Court Clork: Sandra Jeter Reportar/Recarder: Francesca
Heek Heard 8y: Jacklo Glass ) )
Minutes .
11/20/2006 9:00 AM . ] .
- Arguments. by-gounsel regarding who lg golng to-pay what arid what are CoMmMon 6Xpensas as oullined In NRS 116,
COURT ORDERED, the Assoclation can catlect tho superpriority len inciuding up te §lx months of late {068, collaciion
~foes and altopioy's fool; hawever anything efter foreclusure 1s ot included - only whal was beforé - and counsel Is 1o
mike sure-evaryans has notice, COURT FURTHER ORDERED, the previougly Inlerpled furids are lo be RELEASEDR.
Mr. Leach to prepare the-Ordar and submil to Mr. Baker for approval as lo'form and contant,
Parlleg Pregen |

gafl §
egistar of Actlons

'ht(ps://www.cla'rkcouﬂtycourts.us/Anonymous/CascDetail.aspx?CaseID=66332;65&Hearing. . 97812010
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z &‘i’x‘i%' B SN pti08, 59Q. p
3 vanduBarNo.? 023 B(s?l B, 33&
: . SANTORO, DRIGGE, 'WAL CH, ( .
o | EANENLY, JOFNGON d THOMPEON ity Sy
' ) 400 Swth Tiouth Stroet 'n:!rd Floor JLERK.
. 5 4 Loy Yogh»,NevudnS 16
Telophiope: - 7279 1-0308 .
6 | Fegmmble; 027791 1912
7 riltonwysfm' Spring Mt oumam Rauoh Master Assoc!ullon
1 L} -“8 e B
9| DISTRICT covwr'
o 10 CLARK COUNTY, NEVADA .
3 : KGRBEL F:\WLY TRUST - 1 Cnse.Noud 06-A-323959-C
. F 3] ‘Depf. No,!
12 Flniifh RDER
-. - k:- 3! ) v‘ ‘40v o
R TE IR
g ] SPRU\‘G MO AIN RANGH MASTER
. SRy 14 A’SSOCI(\TXON' BAY CAVITAL CORP,, - Hymving Date: Noyombor M)‘ 2006
R E Time: 9100 AM.
égs LI I ) Dafondant,
BRI ' ' 4
. 5\ i3 by . . QROER ‘ .
A E g B "Thé. abovmvxcmmd wnin hatloy gomie bofots - t}uu Qﬂﬂm ﬁ\e Pluiﬂdﬂ' volng |

cach puﬁ‘/'hﬂvlnx briufod e isanos,
for dolay;

(2 || Rovised Stattos b16, 31 16(2), a postion of fhie Ase

ficst deoll of tiust, 'I‘hia poxtion of {hn Amulurton

0228ABNITRLZ

ropredontod by Marly G, Puker, Beq, of The Coopex Casdo qu Fhm, onrd Dot’ondunt Spring |-
Mouptéln  Ramoh  Mnstor Awsoctation  (iho
John B, Loroh, Tey. of the law firm of amuow, Drlggs, Welch, Kentnoy, Johnsmx & Thompson, |

“Annocladon’) puing . reprosenied by

c) oRusy appearing therofore and lhmby e juot YORION

s HBREBY ORDERED, ADJUDOBD AND DBO‘RBBD that, purﬂunnt to Noveds

gelation's usmsmem Ton has priocity ovor the

s ugwoagmpnt loit sosispucs the sup ux\-prlodty

pomon of the lion. The. Aasooladou’u asseasmcm flon, with the vxwpﬂou of tho au;zur-pﬂorltyl,
p:ul.th_)_n of thie uen is ox(lawqwhed byu t‘oxuolou\xro ot o st ¢q¢d orlnwt

PR
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1T 1S FURTHER ORDERED, ADJUDGED AND DECREED that the arount of Wha

(v

@

(o) |

I-Assostation’s supcr-prlority oleim shall tisolude thio Sollowing aniolnts:
®-
®

8ix (6ymonthie of the gesssemonta for gommon expenaes}

gix (6) waoriths of ato food imposed for non—puymom “of thy aygessmonta

. for VTGN UXPORSYY;:

Inforest on the prinolpal ‘amouit of zix (6) months of the vnpald |

pevosimenta fov common cxponses, 89 gob forth o the Assovlation's
.g'ovum!ngdoc\tmunw V . N

Tha Anwolation’s ooste of oonootlon, whish may inotuds Jogal 'fccx; wnd
nosts, that goortio prior (0 the dnw of fo\'oolosurv of the fiist decd of tmst;

nnd'

'The traasfor fog for conveysice mad ¢hangs of awnorship of tha proporty -

forwologod pursannt to thd first décd of fruat,

e FORTHER ORDBRED ADJUGED AND DECRBED thut the’ Dofundant

Assoolgtion's adsessment lon Tins priadty” gver tho sgoond dooy ‘of trast- and sny olaime |

. originating frum the gocond doad of trust, Sée NRI 116, 3163).

145 IS T‘UKLTHHR ORDARKD, ADJUDBED AND DECRBED thit the Assoulntlon 8
" aupvvptwmy- glidtw, In the chae ut‘huud‘ toto fhid by the Vlhh)hi‘f o tho mfbmiqm (\moimion

1y $1,963.00,

[T 18 FURTHER ORDERED, ADBJUDOED AND DWCREAD that the rereining beluios
of ihe-Asspolation’s olatm i §5,565.07, and-that said oledmi haa pﬂoruy over nil otosr clalients

1{n.this sotion.

Y263 ORNLITIR
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11§ saoxo, mzioasi. WALCH
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chnda B No.
14 | TRACY A. GALL GOS BBQ:

- Novada Bur No. 9023
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2/15/2018 11:@3 Remote D tmprint 1D h 3/5

The Cooper Castle Law Firm, LLP
2821 W. Horizon Ridge Parkway, Suite 201
Henderson, NV 89062
Phone (702)435-4175 * Fax (T02)B77-T425

FACSIMILE COVER SHEET

fihereis a prob\erh with transmission of if all pages are not receiv‘ed,
" Please call (702)435-4175 for retransmission

TO! Sun City Anthem FAX NO.: (702)814-5813

FROM: Linda Logue » July 15, 2010

RE:  UNITOWNER'S REQUEST FOR NRS 116.4109 COMPLETE RESALE PAGKAGE AND ACCOUNT
LEDGER
HOA: - Sun Gity Anthem

Property: 2982 strathspey Court, Henderson, NV 88044
Our File No.; 11882NVREOQ

Number of Pages Including the cover page:

This message is Intended only for the use of the individual or enlity to which it is addressed, and may contaln
information that is PRIVILEGED, CONFIDENTIAL and exempl from disclosure under applicable faw. if the
reader of this message s riot the intended recipient, of the employee or agent responsible for delivering the
message to the intended fecipient, you are hereby notified that any dissemination, distribution of copying of this
cornmunication Is strctly prohibited. If you have received this communication In efror, please notify us

immediately by telephone, and return the original to us by mail without making a copy. Thank you,

YOU ARE REQUIRED BY LAW TO FURNISH ALL OF THE FOLLOWING WITHIN 10 CALENDAR DAYS OF
RECEIPT OF THIS REQUEST: )

Declaration {Cther Than Any Plats and Plans)

Bylaws

Rules and Regulations of the Association

NRS § 116.41095 Required information Staternent

A copy of the Current Operating Budget

Year to Date Financlel Statement

A Certificate Good Through August 8, 2010 Which Sets Forth a Staterment of:
] Amount of Monthly Assessment

O Any Unpaid Assessment of any Kind Due & Owing by Unit Gwner

a Any Unsatisfled Judgmenls

gpoogoooaa

a A Staternent of any Transfer Fees, Transaction Fees, or any Other Fees associated with the resale of the
unit

a Account Ledger Supporting Said Certificate (FDCPA Requirement)

| Completed W-8 Form (IRS Requirement)

HOA Resale Package 11092NVREO

1165 /4-?




. 2/15/2018  11:83 Remote 1D Imprint 1D

July 16,2010

Sun City Anthem

2450 Hampton Rd

Henderson , NV 89052

Via Facsimite to (702)614-5813

RE: REQUEST FOR COMPLETE RESALE PACKAGE PURSUANT TO NRS 116.4109

Name of Master HOA:

Name of HOA: SUN CITY ANTHEM

Property Address: 2982 Sirathspey Court, Henderson, NV 89044
File No. 11892NVREO

Please be adviséd that the Cooper Castle Law Firm, LLP represents the current owner of the above referenced
property, Federal Home Loan Mortgage Corporation (FreddieMac). FreddieMac has contracted to sell ihis
property, and via this letter s requesting that you provide them & COMPLETE resale package 8s required by

NRS § 116.4108, as listed on our cover page atiached herelo.

As the Community Manager, You should be awaie that pursuant to NRS § 116.4109(4), mithin, 10 days after

receipt of a written request by a owner or his authorized agent, the association shall furnish all of the fotlowing to

the owner or his authorized agent for inclusion in the fesale package:

a Copies of the documents required pursuant to paragraphs {a) and (c) of subsection 1; and
b. A cerificate containing the information necessafy to enable the unil's owner to comply with
paragraphs {b) and (d) of subsection 1.

B 4/5

In prepaiing the certificate, you should also be aware that the current owner of the property acquired it via a
foreclosure of the firsl deed of trust. Consequently, we will only accept 8 cetificate which 1s prepared in

accordance with NRS § 116.3116(2), also known as a “super-priority demand.” Pursuant to County District Court
ruling in Pursuant to the Clark County District Court's interpretation of the statute (Korbel vs. Spring Mountain

Ranch Master Association), the amount may includo 9 moriths of pre-foreclosure common
interest, late fees, and reasonable costs of callection. Please note that pre-foreclosure v

account ledger which breaks out the dates and amournts to be paid.

Resale Package for 2082 Strathspey Court, Henderson, NV 88044

Our transaction 18 scheduled to close escrow on August 6, 2010. Consequently, we are requesting that the
Geitificate provided be GOOD THROUGH August &, 2010. pursuant to NRS § 4109(b)-(d), the association may
charge the owner a reasonable fee to cover the cost of preparing the certificate furnished pursuant to subseciion
3. Such a fee must be based on the actual cost the association incurs to fulfill the requirements of this section in
preparing the certificale. The association may cherge the owner 3 (easonable fee, not to exceed 25 cenis per
page, to cover the cost of copying the other documents furnished pursuant to subsection 3. Except for the fees
allowed pursuant to paragraphs {b) and (c), the assoclation may not charge the unit's owner any

preparing of furnishing the Jocumenis and certificate pursuant to subsection 3.

HOA Resale Package

expenses,
iolations are not
COIMMON area expenses and will not be paid. if there are any post-foreclosure violations claimed on this account,
please provide proof of compliance with Notice and Hearlng a8 required by NRS § 116.310314. Pursuant to the
Fair Debt Coflection Practices Acl, please provide us with proof of the underlying obligation via a complete

other fees for

11892NVREQ
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Upon confirmation that the COMPLETE resale package is ready, we will submit payment in ful by either credit

card or check. We will NOT accept piecemeal, jncomplete packages o multiple charges for the resale package.

pPlease note that pursuani to NRS § 116 4109(5), If you fail to furnish_all of the ilems required within ten (10)

days of the date of this letter, the sefler is not liable for_the delinguent assessment, and we will close the |
transaction without paying any assessments. ‘

Please contact me via telephone, email, of fax as designated below. to notify me when the complete resale
package is available so that | can armange to pay for and receive the items. Please contact me immediately if
you have any questlons regerding the foregoing, of if'you do not represent this Assoclation.

Sincerely,

Linda Logue

Emeil:
Phone:  (702)435-4175, Ext. 4163
Fax:

Restatement of Required tems for Complete NRS § 116.4109 Resale Package:

gooooooAd

|

HOA Resale Packags

logue@ccfirm.com

(303)285-5743

Declaration (Other Than Any Plats and Plans)
Bylaws ‘
Rules and Regulations of the Association

NRS § 118.41095 Required Information Statement

A copy of the Current Operating Budget

Year lo Date Financial Statement

A Certificate Good Through August 8, 2010 Which Sets Forth a Statement of:
0 Armount of Monthly Assessment

g Any Unpaid Assessment of any kind Due & Owing by Unit Owner

O Any Unsatisfied Judgments

A Statement of any Transfer Fees, Transaclion Fees, of any Other Fees associated with the resale of the
unit

Account Ledger Supporting Said Gertificate (FOCPA Requirement)
Completsd W-9 Form (IRS Requirement)

11892NVREO
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Holland & Hart LLP
9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650
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AFF

Patrick J. Reilly, Esq.

Nevada Bar No. 6103

Nicole E. Lovelock, Esq.

Nevada Bar No. 11187

HOLLAND & HART LLp

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: preilly@hollandhart.com
nelovelock@hollandhart.com

Attorneys for Plaintiffs Nevada Association
Services, Inc., RMI Management, LLC,
and Angius & Terry Collections, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

[KON HOLDINGS, LLC, a Nevada limited Case No. : A-11-647850-B
liability company, Dept. No.: XIII

Plaintiff,

VS.
AFFIDAVIT OF PATRICK REILLY,
HORIZONS AT SEVEN HILLS ESQ.

HOMEOWNERS  ASSOCIATION; and
DOES 1 through 10; and ROE ENTITIES 1
through 10 inclusive,

Defendants.
STATE OF NEVADA )
): ss.

COUNTY OF CLARK )

I, PATRICK J. REILLY, being first duly sworn, depose and say:

1. I am over eighteen years old and make this declaration of my own personal
knowledge. If called upon to testify, [ am competent to testify as to the matters set forth herein.

2. I make this Affidavit on my own behalf and in support of the Motion for
Clarification or, in the Alternative, For Reconsideration of Order Granting Summary Judgment
on Claim of Declaratory Relief (the “Motion”).

/11
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Holland & Hart LL.

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada §9134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650
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3. I am a partner at the law firm of Holland & Hart LLP, counsel for Plaintiffs in the
above-referenced matter.

4. I have represented HOA collection agencies in a multitude of suits related to the
super-priority lien issue.

5. I currently represent three HOA collection agencies in the arbitration entitled
Higher Ground, LLC, et al. v. Nevada Association Services, Inc. et al., Nevada Real Estate
Division Arbitration Case No. 10-87 (the “Higher Ground Arbitration”), which was
commenced on or about May 5, 2010 and I represented certain defendants in said arbitration.

6. In the Higher Ground Arbitration, claimants asserted many claims, including an
assortment of tort claims and class action allegations. On October 28, 2010, the Arbitrator
dismissed all allegations related to a proposed “class arbitration.” Also on October 28, 2010, the
Arbitrator dismissed the following claims for relief: (a) deceptive trade practices; (b)
negligence; (c) negligence per sg; (d) negligent misrepresentation; (e) intentional
misrepresentation; (f) conversion; and (g) injunctive relief. The same day, the Arbitrator issued
an Order Granting in Part and Denying in Part Claimants’ Motion for Summary Judgment on
Claim for Declaratory Relief, in which the Arbitrator made two rulings regarding Nevada’s
super-priority lien under NRS Chapter 116. F irst, the Arbitrator concluded that collection costs
are enforceable as assessments but that the super-priority lien provides for a so-called “9-month
cap.” Second, the Arbitrator concluded HOAs are not required to file a “civil action” before they
can recover on their super-priority lien.

7. Subsequent to the issuance of these rulings, claimants’ counsel, Mr. Adams,
expressed deep frustration to me at the length of time it was taking (and was going to take) to
move through the arbitration process. I appreciated his concern. After noting to Mr. Adams that
much of the delay was being caused by his own legal strategy (i.., asserting numerous tort and
class action claims that were unnecessary to the proceeding), I suggested and offered to file a
motion for the issuance of an interim award as to the two legal issues relating to NRS Chapter
116 that had already decided by the arbitrator.

117
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Holland & Hart LLP
9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650
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8. Mr. Adams thought this was an excellent idea and indicated he would support

such a motion.

9. Thereafter, on behalf of my clients, I moved for reconsideration and/or
clarification of the Arbitrator’s order on the super-priority lien. At the same time, defendants’
moved for the issuance of an interim award as to these issues. While claimants opposed the
request for reconsideration and/or clarification, they did not oppose the issuance of an interim
award. Indeed, they asked to arbitrator to issue an interim award as to additional rulings that had

been made by the arbitrator.

10. On March 21, 2011, the Arbitrator issued an “Interim Award Order Granting in
Part and Denying in Part Motion for Summary Judgment on Claim of Declaratory Relief” (the

“Interim Award”).
11. All parties to the Higher Ground Arbitration agreed that Arbitrator should issue
an Interim Award to allow the parties to proceed to the district court and the Nevada Supreme

Court for a judicial interpretation of the following two legal issues: (1) the extent collection

costs and fees are recoverable under Nevada’s super-priority lien; and (2) whether a
homeowners’ association or its collection agent is required to file a “civil action” before it may
recover on its super-priority lien.

12.  The Arbitrator issued the Interim Award so that the parties may proceed to the
District Court to litigate these discrete legal issues without incurring substantial time and
expense in conducting the arbitration before completing an appeal of these important legal

issues.

117
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Holland & Hart LL.

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650
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13. Once the different defendants were in district courts, claimants had a sudden
change of heart and fought to have the different district court judges deny jurisdiction. The
timing of this coincided with this Court’s minute order on this issue and was presented to the

different Court’s as evidence.

DATED {+1n _ day of February, 2012

(
PWICK J @EI}/LY, ESQ.

SIGNED and SWORN to before me

on this A} day of; 2012,
by

XX(X//&(/ML %AW&
Notary Public

My Commission Expires: 2 -/ g ~ ) F—

SUSANN THOMPSON
Notary Public Stoie of Nevadn
; No. 04-92131.1

My appt. exp. Aug. 19, 2012
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Section 34 of this bill revises Emvisions governing the mediation and
arbitration of certein claims relating lo the govérming docuinents by! (1) prohibiting
the findings of & mediator or arbitrator from being admitted in a civil action; (2)
limiting the fees of & mediator or an arbitrator fo $750; ?} requiring cach party to
mediation or arbitration to pay an equal percentage of the fees of a mediator or
arbitrator, {4) providing thet a party jo 2 mediation or arbitration Is not liable for the
costs and altorney’s fees Incurred by another party during the mediation or
arbimation; and (5) providing for the removal of a mediator or arbitrator under
ceMain circumstances,

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1, Chapter 116 of NRS is hereby amended by adding
thereto a new section to read as follows:

L If the Administrator has reusonable cause fo belleve that
any person or executive board has enguged in any activity in
violation of any pravision of this chapter, any regulation adepied
pursuant thereto or any order, decision, demand or requirement of
the Commission or Divislon or a hearing panel, or is about 1o
commil sueh a violation, and ihat the violution or poteniinl
violation has caused or is likely to cause irreversible harm, the
Administrator may issue an order directing the person or
execntive board to desist anid refraln from continuing to connmit
the violation or from doing any act in furtherance of the violation,

2. Within 30 daps after the receipt of such un order, the
persen may file a verified petition with the Administrator for «
hearing before the Commission,

3. The Commission shall hold « hearing of the next regularly
scheduled mecting of the Commission. If the Commission fails to
hold suck a hearing, or does not vender u written decision within
30 duys after the hearing, the cease and desist order Is rescinded.

4. The decision of the Commission at a hearing held
pursuant to subsection 3 is « flnal decision for the purposes of
Judicial review,

See, 2. NRS 116.2111 is hereby amended to read as follows:

1162111 1. ZExcept as otherwise provided in this sectiorl and
subject to the provisions of the declaration and other provigions of
law, a unit’s owner; :

{a) May meke any improvements or alterations to his or her unit
that do not impair the structural integrity or mechanical systems or
lessen the support of any portion of the common-interest
community; ’

(b) May not change the appearance of the dommon elements, or
the exterior appearance of a unit or any other portion of the

o bk
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common-interest community, without permission of the association;
and

(c) After acquiring an adjoining unit or an adjoining part of an
adjoining unit, may remove or alter any intervening partition or
create apertures therein, even if the partition in whole or inpartisa
common element, if those acts do not impair the structural integrity
or mechanical systems or lessen the support of any portion of the
common-interest community, Removal of partitions or creation of
apertures under this paragraph is not an alteration of boundaries.

2. An association may not:

(a) {Umeasembl-y—-festﬂe&} Restrict, prohibit or otherwise
impede the lawful rights of a unhit’s owner , and the children or
parents of a unit’s owner, to have reasonable aceess to his or her
unit 5}, wnless directed otherwise by the unit’s owner.

(b) Charge any fee for a person to enter the common-interest
community to provide services to a unit, a unit’s owner or a tenant
of a unit’s owner or for any visitor to the common-interest
community or invitee of a unit’s owner or a tenant of a unit’s owner
to enter the common-interest community.

(c) Unteasonably restrict, prohibit or withhold approval for a
unit’s owner to add to a unit!

(1) Improvements such as ramps, railings or elevators that
are necessary to improve access to the unit for any occupant of the
unit who has a disability; Ky
(2) Additional locks to improve the security of the unil;

(3) Shutters to improve the security of the unit or to reduce
the costs of energy for the unit; or

(4) A system that uses wind energy to reduce the costs of
energy for the unit if the boundaries of the unit encompass 2 acres or
more within the common-interest community.

(d) With regard to approving or disapproving any improvement
ql:n' alteration made to a unit, act in violation of any state or federal
aw.

(e) Charge any fee to a unit’s owner for obtaining permission
to change the exterior appeavance of a unit or the landscaping
associated with a unif,

() Restrict in n manner which violales the provisions of 47
CF.R. § 1.4000 the installation, mainfenance or use of any
antenna or other device described in that section,

3. Any improvement or alteration made pursuant to subsection
2 that is visible from any other portion of the common-interest
community must be installed, constructed or added in accordance
with the procedures set forth in the governing documents of the
association and must be selected or designed to the maximum extent

L
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practicable to be compatible with the style of the common-interest
community,

4, An association may not unreasonably restrict, prohibit or
withhold approval for a unit’s owner to add shutters to improve the
security of the unit ot to reduce the costs of energy for the unit,

- including, without limitation, rolling shutters, that are attached to a

portion of an interior or exterior window, interior or exterior door or
interior or exterior wall which is not part of the unit and which is a
commeon element or limited common element if:

(2) The portion of the window, door or wall to which the
shutters are attached is adjoining the unit; and

(b) The shutters must necessarily be attached to that portion of
the window, door or wall duting installation to achieve the

maximum benefit in improving the security of the unit or reducing

the costs of energy for the unit.

5. If a unit’s owner adds shutters pursuant to subsection 4, the
unit’s owner is responsible for the maintenance of the shutters.

6. For the purposes of subsection 4, a covenant, restriction or
condition which does not unreasonably restrict the addition of
shutters and which is contained in the governing documents of a
common-interest community or a policy established by a common-
interest community is enforceable so long as the covenant,
restriction or condition was:

(a) In existence on July 1, 2009; or

(b) Contained in the governing documents in effect on the close
of escrow of the first sale of a unit in the common-interest
comununity. ’

7. A unit’s owner may not add to the unit a system that uses
wind energy as described in subparagraph 4 of paragraph (c) of
subsection 2 unless the unit's owner first obtaing the written consent
of each owner of property within 300 feet of any boundary of the
unit.

Sec, 3. NRS 116.3102 is hereby amended to read as follows:

116.3102 1, Except as otherwise provided in this section, and
subject to the provisions of the declaration, the association may do
any or all of the following;:

(8) Adopt and ainend bylaws, rules and regnlations,

{b) Adopt and amend budgets for revenues, expenditures and
reserves and collect assessments for common expenses from the
units’ owners.

(c) Hire and discharge managing agents and other employees,
agents and independent contractors,

(d) Institute, defend or intervene in litigation or administrative

proceedings in its own name on behalf of itself or two or more units’:

owners on matters affecting the common-interest community.

R
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(¢) Make. contracts and incur liabilities, Any contract between
the association and a private entity for the furnishing of goods or
services must not include a provision granting the privato entity the
right of first refusal with respect to extension or renewal of the
contract.

(f) Regulate the use, maintenance, repair, replacement and
modification of common elements.

(g) Cause additional improvements to be made as a part of the
common elements, .

(h) Acquire, hold, encumber and convey in its own name any
right, title or interest to real estate or personal property, but:

(1) Common clements in a condominium or plained
community may be conveyed or subjected to a security interest only
pursuant to NRS 116.3112; and

(2) Patt of a cooperative may be conveyed, or all or part of
cooperative may be subjected to a security interest, only pursuant to
NRS 116.3112,

(i) Grant easements, leases, licenses and concessions through or
over the common elements.

() Impose and receive any payments, fees or charges for the use,
rental or operation of the common elements, other than limited
common elements described in subsections 2 and 4 of NRS
116.2102, and for services provided to the units’ owners, including,
without limitation, any services provided pursuant to
NRS 116.310312,

(k) Impose collection cosis and charges for late payment of
assessments pursuant to NRS 116.3115.

(1) Impose construction penalties when authorized pursuant 1o
NRS 116.310305.

(m) Impose reasonable fines for violations of the governing
documents of the association only if the association complies with
the requirements set forth in NRS 1 16.31031.

(n) Impose reasonable charges for the preparation and
recordation of any amendments to the declaration or any statements
of unpaid assessments, and impose reasonable fees, not to exceed
the amounts authorized by NRS 116.4109, for preparing and
furnishing the documents and certificate required by that section.

(0) Provide for the indemnification of its officers and executive
board and maintain directors’ and officers’ liability insurance.

(p) Assign its right to futute income, including the right to
receive assessments for common expenses, but only to the extent the
declaration expressly so provides, ,

(q) Exercise any other powers conferred by the declaration or

VM
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(r) Exercise all other powers that may be exercised in this State
by legal entities of the same type as the association.

(s) Direct the removal of vehicles improperly parked on property
owned or leased by the association, as authorized pursuant to NRS

-487,038, or improperly parked on any road, street, alley or other

thoroughfare within the common-interest community in violation of
the governing documents, In addition to complying with the
requitements of NRS 487.038 and any requirements in the
governing documents, if {a} eny vehicle , regardless of the person
who owns the vehicle, is improperly parked as described in this
paragraph, the association must post written notice in a conspicuous
place on the vehicle or provide oral or written notice to the owner or
operator of the vehicle at least 48 hours before the association may
direct the removal of the vehicle, unless the vehicle:

(1) Is blocking a fire hydrant {;} or five lane ; {erpasldng
spaee-designated-for-the-handicapped;} or

(2) Poses an imminent threat of causing a substantial adverse
effect on the health, safety or welfare of the unils’ owners or
residents of the common-interest community.

() Exercise any other powers necessary and proper for the
governance and operation of the association,

2. 'The declaration may not impose limitations on the power of
the association to deal with the declarant which are more restrictive
than the limitations imposed on the power of the association to deal
with othey pergons.

© 3, Notwithstanding any provision of this chapter or the
governing documents to the contrary, an association may not impose
any assessment pursuant to this chapter or the governing documents
on the owner of any property in the common-interest community
that is exempt from taxation pursuant to NRS 361.125. For the
purposes of this subsection, “assessment” does not inclide any
charge for any utility services, including, without limitation,
felecommunications, broadband communications, cable television,
electricity, natural gas, sewer services, garbage collection, water or
for any other service which is delivered to and used or consumed

_ directly by the property in the common-interest community that is

exempt from taxation pursuant to NRS 361.125,

Sec. 4. NRS 116.3103 is hereby amended to read as follows:

1163103 1, Except as otherwise provided in the declaration,
the bylaws, this section or other provisions of this chapter, the
exécutive board may act in all instances on behalf of the association,
In the performarice of their duties, the officers and members of the
executive board are fiduciaries and shall act on an informed basis, in
good faith and in the honest belief that their actions are in the best
interest of the association. The members of the executive board are

P
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required to exercise the ordinary and reasonable care of directors of
a corporation, subject to the business-judgment rule,

2. The executive board may not act on behalf of the association
to amend the declaration, to terminate the common-interest
community, or to elect members of the executive board or determine
their qualifications, powers and duties or terms of office, but the
executive board may fill vacancies in its membership for the
unexpired portion of any term if the executive board is able to
obtain a quoram pursvant to subseciion 3 of NRS 116.3109 unless
the governing documents provide that a vacancy on the executive
board must be filled by a vote of the membership of the association.
If the executive board is authorized fo JHl vacancies in its
membership pursaani o this subsection, the executive board may
not appoint fo the executive board a person who has been removed
from the execntive board pursuant o NRS 116.31036 within the
immediately preceding 6 years.

3. Notwithstanding  the provisions of NRS 11631175,
116.31177 and 116.3118, upon the request of a member of the
executive board, the assoclation shall make available fo the
member of the exeentive board, at no charge, the books, records
and other papers of the executive board and the association,
inclnding, without limitation, records, involces, contracts,
agreements, letters of instruction issued by the Division,
correspondence between a unit’s owner and the community
manager, notiees of violations, finuneial records, boni statements,
personnel records, employment conlracts, reserve studles, notices
of delinquent assessments and rotices of defunlt and election to
sell mailed pursuant io NRS 11631162, architectural plans and
specifications submitted by o unit’s owner, minutes of executive
sessions of the executive board, voice recordings and any other
book, record or paper created by the execufive board or the
association, its agents or a member of the executive board acting
in the course and scope of his or her duties as a member of the
executive board, ‘

4. If the Commission, « mediator or an arbitrator who
conducts a mediation or arbitration pursuant to NRS 38.300 fo
38,360, inclusive, or a court finds that the executive board has
committed a violation of any provision of the governing
documents, this chapter, any regulation adopted pursuant thereto
or any order of the Commission ov a hearing panel, the executlve
board must notify the units’ owners of the findings by muailing a
statement of the findings to the mailing address of each unit
within the common-interest community or to any other mailing

address designated in writing by a nnit’s owner.
[
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5. Notwithstanding any provision of this chapter or the
governing documents, if the execntive board is unable to obtain a
quorum pursuant to subsection 3 of NRS 116.3109 because of
vacancies on the execntive board, the association must, within 30
days, hold a meeting of the units’ owners for the purpose of
conducting an election to fill such vacancles as necessary 1o
provide a quorum for the executive hoard, The meeting and
election must be conducted in the following manner:

(a) Not later than 10 days in advance of the ineeting, the
secretary or other officer specified in the bylaws shall cause notice
of the meeting to be hand-delivered, sent prepaid by United States
mail to the mailing address of each unit or to any other mailing
address designated in writing by the unit’s owner or, if the
ussociation offers to send notice by electronic mail, sent by
electronic mail at the request of the unit’s owner fo an electronic
mail address designated in writing by the unit’s owner, The nofice
of the meeting must state the time and place of the meeting and
that the meeting is being held for the purpose of filling vacancies
on the executive board, The notice must include notification of the
right of u unit’s owner to:

(1) Have a copy: of the minutes or a swmmary of the
minutes of the neeting provided to the unit’s owner upon requesi,
in electronic format at no charge fo the nnit’s owner or, if the
ussociation is unable to provide the copy or summary in elecfronic
Jormat, in paper formet ot a eost not to oxeeed 25 cents per page
Sor the first 10 pages, and 10 cents per page thereafter, .

(2) Speak to the association regarding the election to fill
vacancies on the executive board,

(b) At the meeting:

(1) A quorum of the unifs’ owners is not required for the
noinination of uny candidate to fill @ vacancy on the executive
board or for the election to fill the vacancy.

(2) A units’ owner may attend the meeting in person or by
proxy. The provisions of NRS 116,311 apply to the use of proxies
at the meeting. .

(3) The units’ owners present in person or hy proxy shall
nominate candidates lo fill such vacancles on the executive board
as aie necessary fo create a guorum for the execntive board.

(4) After nominations are taken, the election to fill a
vacancy must be conducted by secrer written ballot.

(5) The secret written bullots must be opened and counted
at the meeting and the candidate receiving a majority of the votes
cust for that seat on the executive board Is elected to the executive
board for the period provided in paragrapht (d).

g R
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(c) The provisions of subsections 8, 9, 11 and 12 of NRS
116.3108 regarding the minutes of the meeting and the recording
of the meeting by a unit’s owner are applicable to the meeting.

(@) Upon the election of members to the executive board
pursnant to this siibsection:

(1) A candidate elected to the executive board pursuant to
this subsection is electéd for a term of 90 days, except that if the
regular election for that seat on the executive board nust be
conducted within 180 days after the candidute’s election, the
candidate is elected for the unexpired portion of the ferm.

(2) The executive board may not fill any vacancy remaining
after the election but, within 90 days ufter the election pursunant to
this subsection, must cull for an election to be condneted pursuant
fo NRS 116.31034 to fill:

(D) Each remaining vacancy for which & regular election
is not required within 180 days; and

(ID) The seats on the execntive board which were filled
pursuant to this subsection, unless an election for such a seat is
requived to be conducted within 180 days.

6. If, af an election conducted pursuant 10 subsection 5, the
units® owners do not fill a sufficient number of vacancies on
the executive board fo provide a quorum for the executive board,
the Division must apply to a conrt of competent Jurisdiction for the
appointment of a receiver for the association. In the application
for the appoimment of the recelver, notice of a temporary
appointment of a receiver may be given to the association alone,
by process as in the cuse of an application for a lemporaiy
restraining order or injunction. The hearing thereon may be had
after § days’ notice unless the court directs a longer or different
notice and different parties, The court may appoint one or more
receivers to carry out the business of the assoclation, The
members of the execitive board must be preferrved in making the
appointment. The powers of any receiver appointed pnrsuant to
this subsection may be continned as long as the court deems
necessary and proper. At any time, for sufficient cause, the court
may ovder the receivership terminated. Any receiver appointed
pursuant lo this subsection lias, ainong the usnal powers, ail the
functions, powers, tenure and duties to be exercised under the
divection of the conrt as arve conferred on receivers and as
provided in NRS 78.635, 78.640 and 78,645, whether or not the
association is Insolvent. Such powers include, without limitation,
the powers fo: _

(0) Take charge of the estate and effects of the assoclation;.

(b) Appoint an agent or agenis;
q; - AR
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(c) Collect any debts and property due and belonging to the
association and prosecute and defend, in the name of the
association, or otherwise, any civil action as may be necessary or
proper for the purposes of collecting debts and property;

() Perform any other act in accordance with the governing
documents of the association and this chapter that mnay be
necessary for the association fo carry out its obligations; and

(e) By injunction, restrain the association from exercising any
of its powers or doing business in any way except by and through

.4 receiver uppointed by the court.

Sec. 5§, NRS -116.310305 is hereby amended to read as
follows:

116.310305 1. A unit’s owner shall adhere to a schedule
required by the association for: .

(a) The completion of the design of a unit or the design of an
improvement to a unit; )

(b) The commencement of the construction of a unit or the
construction of an improvement to a unit;

(c) The completion of the construction of a wnit or the
construction of an improvement to the unit; or

(d) The issuance of a permit which is necessary for the -

occupancy of a unit or for the use of an improvement to 4 unit,

2. {Fhe} Except as ofherwise provided by subsection 3y the
association may impose and enforce a construction penalty against 2
unit’s owner who fails to adhere to a schedule as required pursvant
to subsection 1 if:

(a) The maximum amount of the construction penalty and the
schedule are set forth in:

(1) The declaration;

(2) Another document related to the common-interest
community that is recorded before the date on which the unit’s
owner acquired title to the unit; or

q (3) A contract between the unit’s owner and the association;
an

(b) The unit’s owner receives notice of the alleged violation
which informs the umit’s owner that he or she has a right to a
hearing on the alleged violation, *

3. The association may not impose or enforce a construction
penally against a unit’s owner pursnant to subsection 2 if the
Sallure 10 adhere to the schedule as required pursuant to
subsection 1 is caused by circumstances beyond the control of the
unit’s owner,

4, For the purposes of this chapter, a construction penalty is not

R
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See. 6. NRS 116,31031 is hereby amended to read as follows:
11631031 1. Bxcept as otherwise provided in this section, if
a unit’s owner or e tenant or an invitee of a unit's owner or a tenant

violates any provision of the governing documents of an association, .

the executive board may, if the governing docuinents so provide:

(a) Prohibit, for a reasonable time, the unit’s owner or the tenant
or the invitee of the unit’s owner or the tenant from:

(1) Voting on matters related to the common-interest
community. .

(2) Using the specific common {elements:} element 1o which
the violation velates, if the violation relates te a conmon element,
The provisions of this subparagraph do not prohibit the executive
board from prohibiting « unit’s owner from using the common
elements if the unit’s owner is delinquent in the paymen! of any
assessment and do not prohibit the unit’s owner or the tenant or the
invitee of the unit’s owner or the tenant from using any vehicular or
pedestrian ingress or egress to go to or from the unit, including any
area used for parking, .

(b) Impose a fine against the unit’s owner or the tenant or the
ilﬁvitee of the unit’s owner or the tenant for each violation, except
that: :

(1) A fine may not be imposed for a violation that is the
subject of a construction penalty pursuant to NRS 116.310305; and

(2) A fine may not be imposed against a unit’s owner or &
tenant or invitee of a unit’s owner or a tenant for a violation of the
governing documents which involves a vehicle and which is
committed by a person who is delivering goods fo, or performing
services for, the unit’s owner or tenant or invitee of the unit's owner
or the fenant,

w If the violation poses an imminent threat of causing a substantial
adverse effect on the health, safety or welfare of the units” owners or
residents of the common-interest community, the amount of the fine
must be commensurate with the severity of the violation and must
be determined by the executive board in accordance with the
pgoverning documents, If the violation does not pose an imminent
threat of causing a substantial adverse effect on the health, safety or
welfare of the units’ owners or residents of the common-interest
community, the amount of the fine must be commensurate with the
severity of the violation and must be determined by the executive
board in accordance with the governing documents, but the amount
of the fine must not exceed $100 for each violation or a total amount

. of $1,000, whichever is less. During the lifetime of the unit’s

owner and any successor in interest who Is the spouse of the unit’s
owner, the total amount of fines imposed against the mnit’s owner
and the successor in inferest must not exceed $2,500, T he
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limitations on the amount of the fine do not apply to any charges or
costs that may be collected by the association pursuant to this
section if the fine becomes past due.,

2. Notwithstanding any other provision of this chapter, the
executive board may not impose a fine pursuant fo snbsection 1
against a unit’s owner or a tenant or an invitee of a unit’s owner
or a tenant if the executive board of another association has
imposed a fine against the unit’s owner, tenant or invitee for the
same action, or failure to act, on the part of the unit’s owner,
tenant ov Invitee,

3, The exccutive board may not impose a fine pursuant to
subsection 1 against a unit’s owner for a violation of any provision
of the governing documents of an association committed by an
invitee of the unit's owner or the tenant unless the unit’s owner:

(8) Participated in or authorized the violation;

b) Had prior notice of the violation; or

Ec) Had an opportunity to stop the violation and failed to do so.

B 4. The executive board may not impose a fine pursuant to
subsection 1 unless;

(a) Not less than 30 days before the afleged violation, the unit’s
owner and, if different, the person against whom the fine will be
imposed had been provided with written notice of the applicable
provisions of the governing documents that form the basis of the
alleged violation; and

(b) Within a reasonable time afier the discovery of the alleged
violation, the unit’s owner and, if different, the person against whom
the fine will be imposed has been provided with:

(1) Written notice specifying the details of the alleged
violation, fhe location of the alleged violation, the amount of the
ﬁng., and the date, time and location for 8 hearing on the violation;
an

(2) A reasonable opportunity to contest the alleged violation
at the hearing,
> For the purposes of this subsection, a unit’s owner shall not be
deemed to have received written notice unless written notice is
mailed to the address of the unit and, if different, to a mailing
address specified by the unit’s owner.

{4} 5. The executive board must schedule the date, time and
location for the hearing on the alleged violation so that the unit’s
owner and, if different, the person against whom the fine will be
imposed is provided with a reasonable opportunity to prepare for the
hearing and to be present at the hearing, '

15} A hearing may be postponed if the unit’s owner ov, if
different, the person against whom the fine will be imposed
presents 1o the executive board or an officer of the ussociation
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medical docrimentation indicating that he or she is unable to
participate in the hearlng for medical reasons. At the hearing on
the alleged violation, the unit’s owner and, if different, the person
against whom the fine will be imposed may be represented by an
aftorney or any other representative, Notwithstanding any other
provision of this chapter, the cost of an attorney repiesenting the
association or executive board ai @ hearing pursuant to this
section may not be charged fo the unit’s owner or other person
against whom the fine will be imposed, . .

6. The executive board must hold a hearing before it may
impose the fine, unless the fine is paid before the heating or unless
the unit’s owner and, if different, the person against whom the fine

"will be imposed:

(a) Executes a written waiver of the ri;ght to the hearing; or
(b) Fails to appear at the hearing after being provided with
propet notice of the hearing,

wema—ns—n ot-cure d-veithin—t4-days;—or-within-any-longer p '_ or-period
b&dw&%%mw&a&mﬂh&e&ﬁaﬁhe—exeeuﬂv&bewd
WMpSH%%—%@HW}&&@WGW&F—Aﬂy

7, If the goveming documents 8o provide, the executive board
may appoint a committes, with not less than three members, to
conduct hearings on violations and to impose fines pursuant to this
section. While acting on behalf of the executive board for those
limited purposes, the committee and its members ars entitled to all
ptivileges and immunities and are subject to all duties and
requirements of the executive board and its members.

8. A member of the executive board shall not participate in any
hearing or cast any vote rclating fo a fine imposed pursuant to
subsection 1 if the member has not paid all assessments which are
gue ’Eio the association by the member, If a member of the executive

oard:

(a) Participates in a hearing in violation of this subsection, any
action taken at the hearing is void. ’

(b) Casts a vote in violation of this subsection, the vote is void.

9." If « unit’s owner or, if different, a person against whom a
fine was imposed pursuant subsection 1 files a claim with the
Division pursnant to NRS 38.320 which alleges that the executive
board violated a provision of the governing documents in
connection with the imposition of the fine, the imposition and
eollection of the fine is stayed until the conclusion of mediation or,
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if applicable, the issuance of an arbitration decision. If a unit’s
owner or, if different, a person against whom @ fine was imposed
pursuant to subsection 1 files an affidavit with the Division
pursuant to NRS 116.760 which alleges that the executive board
violated a provision of the governing documents in connection
with the imposition of the fine, the imposition and collection of the
fine Is stayed until the resolution of the maiter pursuant lo
subsection 1 of NRS 116.788, the issuunce of « decision by the
Division to not file a formal complaint parsuant to subsection 5 of
NRS 116,765 or the final decision of the Conmmission, whichever
is applicable.

10. The provisions of this section establish the minimum
procedural requirements that the executive board must follow before
it may impose a fine. The provisions of this section do not preempt
any provisions of the governing documents that provide greater
procedural protections,

Ho4 11, Any past due fine must not bear interest, but may
include any costs incurred by the association during a civil action to
enforce the payment of the past due fine.

Bt} 12, If requested by a person upon whom a fine was
imposed, not later than 60 days after receiving any payment of a
fine, an association shall provide to the person upon whom the fine
was imposed a statement of the remalning balance owed.

Sec. 7. NRS 116.310312 is hereby amended to read as
follows: ,

116310312 1, A person who holds a security interest in a
unit must provide the association with the person’s contact
information as soon as reasonably practicable, but not later than 30
days after the person: '

{8) Files an action for recovery of a debt or enforcement of any
right secured by the unit pursuant to NRS 40.430; or ‘

{b) Records or has recorded on his or her behalf a notice of a
breach of obligation secured by the unit and the election to sell or
have the unit sold pursuant to NRS 107.080.

2. If an action or notice described in subsection 1 has been
filed or recorded regarding a unit and the association has provided
the vnit’s owner with notice and an opportunity for 2 hearing in the
manner provided in NRS 116.31031, the association, including its
employees, agents and community manager, may, but is not
required to, enter the grounds of the unit, whether or not the unit is
vacant, to take any of the following actions if the unit’s owner
refuses or fails to take any action or comply with any requirement
imposed on the unit’s owner within the time specified by the
association as a result of the hearing: '
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(a) Maintain the exterior of the unit in accordance with the
standards set forth in the governing documents, including, without
limitation, any provisions governing maintenance, standing watey or
snow removal, The authorization to enter the grounds of the unit
for the purposes set forth in this paragraph continues until the
anit’s owner or an agent of the unit’s owner performs the
maintenance necessary o maintain the exterior of the unit in
accordance with the standards set forth in the governing
documents.

" i(bg Remove or gbate a public nuisance on the exterior of the unit
which: .
(1) Is visible from any common area of the community or
public streets;

(2) Threatens the health or safety of the residents of the
common-inteest community;

(3) Results in blighting or deterioration of the unit or
surrounding area; and

(4) Adversely affects the use and enjoyment of nearby units.

3, If a unit is vacant and the agsociation has provided the unit’s
owner with notice and an opportunity for a hearing in the manner
provided in NRS 116.31031, the association, including ifs
employees, agents and community manager, may enter the grounds
of the unit to maintain the exterior of the unit or abate a public
nuisance as described in subsection 2 if the unit’s owner refuses or
fails to do so.

4. The association may order that the costs of any maintenance
or abatement conducted pursuant to subsection 2 or 3, including,
without limitation, reasonable inspection fees, notification and
collection costs and interest, be charged against the unmit. The
agsociation shall keep a record of such costs and interest charged
against the unit and has a lien on the unit for any unpaid amount of
the charges. The lien may be foreclosed nnder NRS 11631162 to
116,31168, inclusive.

5. A lien described in subsection 4 bears interest from the date
that the charges become due at a rate determined pursuant to NRS
17.130 until the charges, including all interest due, are paid.

6. Except as otherwise provided in this subsection, a lien
described in subsection 4 is prior and superior to all liens, claims,
encumbrances and titles other than the liens described in paragraphs

(a) and (¢) of subsection 2 of NRS 116.3116, If the federal .

regulations of the Federal Home Loan Mortgage Corporation or the
Federal National Mortgage Assoclation require a shorter period of
priotity for the lien, the period during which the lien is prior and
superior to other security interests shail be determined in accordance
with those federal regulations. Notwithstanding the federal
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regulations, the period of priority of the lien must not be less than
the 6 months immediately preceding the institution of an action to
enforce the lien,

7. A person who purchases or acquires a unit at a foreclosure
sale pursuant to NRS 40.430 or a trustee’s sale pursuant to NRS
107.080 is bound by the governing documents of the association and
shall maintain the exterior of the wnif in accordance with the
governing documents of the association. Such a unit may only be
removed from a common-interest community in accordance with the
governing documents pursuant fo this chapter. _

8. Notwithstanding any other provision of law, an association,
its directors or members of the executive board, employees, agents
or community manager who enter the grounds of a unit pursuant to
this section are not liable for trespass,

9. Asused in this section:

c(ia) “Bxterior of the unit” includes, without limitation, sall
landscaping outside of a unit and the exterior of all property
exclusively owned by the unit owner.

() “Vacant” means a unit;

(1% ‘Which reasonably appears to be unoccupied;
(2) On which the owner has failed to maintain the exterior to
the;1 standards set forth in the governing documents the association;
an

(3) On which the owner has failed to pay assessments for
more than 60 days,

Sec. 8. NRS 116.310313 is hereby amended to read as
follows:

116.310313 1. {An} If the governing documents authorize
an association fmay} fo charge a unit’s owner {» e-fees—o
cover} for the costs of collecting any past due obligation {—The
Commission-shal-adopt-regulations-esiablishing-the-amount-of-the
fees—that-an-nsseeiation—may-cher & i iond ; the
governing documents may not authorize the association to charge
the unit’s owner for any costs of collecting other than cosits
reluting fo filing, recording, title searches, bankrupicy searches
and postage. The rate established by the associatlion for the costs
of eollecting the past due obligution:

5 (a) May not exceed $40, if the ontstanding balance is less than
200. .

(b) Muay not exeeed 375, if the outstanding balance is $200 or
more but Is less than 8500, :

(¢) May not exceed $125, if the outstanding balance is 3500 or
movre but is less than 31,000,

(d) Muy not exceed $175, if the outstanding balance is 31,000

or more but is less than $3,000,
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(&) May not exceed $200, if the outstanding balance is $5,000
ormore. ' '

2. The provisions of this section apply to any costs of
collecting a past due obligation charged to a unit’s owner, regardless
of whether the past due obligation is collected by the association
itself or by any person acting on behalf of the association, including,
without limitation, an officer or employee of the association, a
community manager or a collection agency.

3. Asused in this section:

(a) “Costs of collecting” includes any fee, charge or cost, by
whatever name, including, without limitation, any collection’ fee,
filing fee, recording fee, fee related to the preparation, recording or
delivery of a lien or lien rescission, title search lien fee, bankruptcy
search fee, referral fes, fee for postage or delivery and any other fee
or cost that an association charges a unit's owner for the
investigation, enforcement or collection of a past due obligation,
The term does not include any costs incurred by an association if a
lawsuit is filed to enforce any past due obligation or any costs
awarded bg a coutt, ‘

(b) “Obligation” means any assessment, fine, construction
penalty, fee, charge or interest Jevied or imposed against a unit’s
owner pursuant to any provision of this chapter or the governing
documents.

Sec. 9. NRS 116.31034 is hereby amended to read as follows:

11631034 1. Except as otherwise provided in subsection 3 of
NRS 116212, not later than the termination of any period of
declarant’s control, the units’ owners shall elect an executive board
of at least three members, all of whom must be units’ owners. The
executive board shall elect the officers of the association. Unless the
governing documents provide otherwise, the pfficers of the
association are {ne#} required to be units® owners, The members of
the executive board and the officers of the association shall take
office upon election. If fwo persons reside together in unit, are
married to each other or are reluted by blood, adoption or
marringe, within the first degree of consunguinity or affinity, and
if one of those persons is an officer of the association or a member
of the execntive board, the other person may not be an officer of
the association or a member of the executive board. :

2. The term of office of a member of the executive board may

not exceed 3 years, except for members who are appointed by the -

declarant, Unless the governing documents provide otherwise, there
is no limitation on the mumber of terms that a person may serve as a
member of the executive boatd. '

3. The governing documents of the association must provide
for terms of office that are staggered in such a manner that, fo the
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extent possible, an equal number of members of the executive board
are flected at each election. The provisions of this subsection do not
apply to: .

(a) Members of the executive board who are appointed by the
declarant; and )

l(b) Members of the executive board who serve a term of 1 year
or less.

4. Not less than 30 days before the preparation of a ballot for
the election of members of the executive board, the secretary or
other officer specified in the bylaws of the association shall cause
notice to be given to each unit’s owner of the unit’s owner’s
eligibility to serve as a member of the executive board. Bach unit’s
owner who Is qualified to serve as a member of the executive board
may have his or her name placed on the ballot along with the names
of the nominees selected by the members of the executive board or a
nominating commitice established by the association.

5. Before the secretary or other officer specified in the bylaws
of the association causes notice to be given to each unit’s owner of
his or her cligibility to serve as a member of the executive board
pursuant to subsection 4, the executive board may determine that if
at the olosing of the prescribed period for nominations for
membership on the executive board, the number of candidates
nominated for membership on the executive board is equal to or less
than the number of members to be elected to the executive board at
the election, then the secretary or other officer specified in the
bylaws of the association will cause notice fo be given to each unit’s
owner informing each unit’s owner that: .

(a) The association will not prepare or mail any ballots to uaits’
owners pursuant to this section and the nominated candidates shall
be deemed to be duly elected fo the executive board unless:

(1) A unit’s owner who is qualified to serve on the executive
board nominates himself or herself for membership on the executive
board by submiiting a nomination to the executive board within 30
days after the notice provided by this subsection; and _

(2) The number of units’ owners who submit such a
nomination causes the number of candidates nominated for
meinbarship ot the executive board to be greatér than the number of
members to be elected to the executive board.

(b) Bach unit’s owner who is qualified to serve as a membéer of
the executive board may nominate himself or herself for
membership on the executive board by submitting a nomination to
the executive board within 30 days after the notice provided by this
subsection,

6. If the notice described in subsection 5 is given and if, at the
closing of the preseribed period for nominations for membership on

!'*.

A T

Nyt

1067

21

59



{Page 28 of 150)

ot
OWOO YO\ UN BN -

—
—

12

—-22~

the executive board described in subsection 3, the number of
candidates nominated for membership on the executive board is
equal to or less than the number of members to be elected to the
executive board, then;

(8) The association will not prepare ot mail any ballots to units’
owners pursuant to this section;

(b) The nominated candidates shall be deemed to be duly elected
to the executive board not later than 30 days after the date of the
closing of the period for nominations described in subsection 5; and

(c) The association shall send to-each unit’s-owner notification
glat (tihe candidates nominated have been elected to the executive

oard.

7. If the notice described in subsection S is given and if, at the
closing of the prescribed period for nominations for membership on
the executive board described in subsection 5, the number of
candidates nominated for membership on the executive board is
greater than the number of members to be elected to the execuiive
board, then the association shall:

(8) Prepare and mail ballots to the wnits® owners pursuant to this
section; and

(b) Conduct an election for membership on the executive board
pursuant to this section.

8. RBach person who is nominated as a candidate for a member
of the executive board pursuant {o subsection 4 or 5 must; o

(a) Make a good faith effort to disclose any finaneial, business,
professional or personal relationship or interest that would result or
would appear to a reasonable person to result in a potential conflict
of interest for the candidate if the candidate were to be elected to
serve as a member of the executive board; and

(b) Disclose whether the candidate is a member in good

standing. For the purposes of this paragraph, a candidate shall not be
deemed to be in “good standing” if the candidate has any unpaid and
past due assessments or construction penalties that are required to be
paid to the association.
w The candidate must make all disclosures required pursuant to this
subsection in writing to the association with his or her candidacy
information, Except as otherwise provided in this subsection, the
association shall distribute the disclosures, on behalf of the
candidate, to each member of the association with the ballot or, in
the event ballots are not prepared and mailed pursuant to subsection
6, in the next regular mailing of the association. The association is
not obligated to distribute any disclosure pursuvant to this subsection
if the disclosure contains information that is believed to be
defamatory, libelous or profane.

9, Unless a person ig appointed by the declarant:

e 3,
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(a) A person may not be a member of the executive board or an
officer of the association if the person, the person’s spouse or the
person’s parent or child, by blood, marriage or adoption, performs
the duties of a community manager for that association,

(b) A person may not be a member of the executive board of a
master association or an officer of that master association if the
person, the person’s spouse or the person’s parent or child, by
blood, marriage or adoption, performs the duties of a community
manager for; '

El) That master association; or
2) Any association that is subject to the governing
documents of that master association.

10, An officer, employee, agent or director of a corporate
owner of a unif, a trustee or designated beneficiary of a trust that
owns a unit, a partner of a partnership that owns a unit, a member or
manager of a limited-liability company that owns a unit, and a
fiduciary of an estate that owns a unit may be an officer of the
association or a member of the exccutive board, In sll events where
the person serving or offering to setve as an officer of the
association or a member of the executive board is not the record
owner, the person shall file proof in the records of the association
that:

(a) The person is associated with the corporate owner, trust,
partnership, limited-liability company or estdte as required by this
subsection; and

(b) Identifies the unit or units owned by the corporate owner,
trust, partnership, limited-lability company or estate. '

11. Bxcept as otherwise provided in subsection 6 or NRS
116,31108, the election of any member of the exccutive board must
be conducted by secret written ballot in the following manner:

(a) The sectetary or other officer specified in the bylaws of the
association shall canse a secret ballot and a return envelope to be
sent, prepaid by United States mail, to the mailing address of each
vnit within the common-interest community or to any other mailing
address designated in writing by the unit’s owner,

(b) Bach unit’s owner must be provided with at least 15 days
after the date the secret written ballot is mailed to the unit’s owner
to return the secret written ballot to the association.

(¢} A quorum is not required for the election of any member of
the executive board.

(d) Only the secret written ballots that are returned to the
association may be counied to determine the outcome of the
election,

(e) The secret written ballots must be opened and counted at a
meeting of the agsociation, A quorum is not required to be present
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when the secret written ballots are opened and counted at the
meeting.

(f) The incumbent members of the executive board and each
person whose name is placed on the ballot 28 a candidate for a
member of the executive board may not possess, be given access (0
or participate in the opening or counting of the secret written ballots
that are returned to the association before those secret written ballots
have been opened and counted at a meeting of the association,

12. An association shall not adopt any rule or regulation that
has the effect of prohibiting or unreasonably interfering with a
candidate in the candidate’s campaign for election as a member of
the executive board, except that the candidate’s campaign may be
limited to 90 days before the date that ballots are required to be
returned to the association, A candidate may request that the
secretary or other officer specified in the bylaws of the association
send, 30 days before the date of the election and at the association’s
expense, to the mailing address of each unit within the common-
interest community or to any other mailing address designated in
writing by the unit’s owner a candidate informational statement. The
candidate informational statement:

(a) Must be no longer than a single, typed page;

(b) Must not contain any defamatory, libelous or protane
information; and

(c) May be sent with the secret ballot mailed pursuant to

subsection 11 or in a separate mailing.
w The association and its directors, officers, employees and agents
are immune from criminal or civil Hability for any act or omission
which arises out of the publication or disclosure of any information
related to any person and which occurs in the course of carrying out
any duties required pursuant to this subsection, - .

13. Bach member of the executive board shall, within 90 days
after his or her appointment or election, certify in writing to the
association, on a form prescribed by the Administrator, that
the member has read and understands the governing documents of
the association and the provisions of this chapter to the best of his or
her ability. The Administrator fmay} shell require the association to
submit a copy of the certification of each member of the executive
board of that association at the time the association registers with
the Ombudsman pursuant to NRS 116.31158.

14, Within 3 months after his or her election or appointment
fo the executive board, a member of the executive board shall
successfully complete 2 hours of instruction in a course of
education relating 1o the dufles of a member of the executive
board. Every year thereafter duving which the member of the

executive board is a member of the executive board, he or she
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shall complete 2 hoars of- instruction In such « course of
education, '

Sec. 10, NRS 11631038 is hereby amended to read as
follows;

116,31038 In addition to any applicable requirement set forth
in NRS 116.310395, within 30 days after units’ owners other than
the declarant may elect a majority of the membets of the executive
board, the declarant shall deliver to the association all property of
the units’ owners and of the association held by or controlled by the
declarant, inchuding;

1. The original or a certified copy of the recorded declaration
as amended, the articles of incorporation, articles of association,
articles of organization, certificate of registration, certificate of
limited partnership, certificate of trust or other documents of
organization for the association, the bylaws, minute books and other
books and records of the association and any rules or regulations
which may have been adopted.

2, An accounting for money of the association and audited
financial statements for each fiscal year and any ancillary period
from the date of the last audit of the association to the date the
period of the declarant’s control ends. The financial statements must
fairly and acourately report the association’s financial position, The
declarant shall pay the costs of the ancillary audit, The ancillary
audit must be delivered within 210 days after the date the period of
the declarant’s control ende.

3. A complete study of the reserves of the association,
conducted by a person who is registered as a reserve study specialist
pursuant to chapter 116A of NRS. At the time the control of the
declarant ends, the declarant shall:

(a) Except as otherwise provided in this paragraph, deliver to the
association a reserve account that contains the declarant’s share of
the amounts then due, and control of the account, If the declaration
was recorded before October 1, 1999, and, at the time the control of
the declarant ends, the declarant has failed to pay his or her share of
the amounts due, the executive board shall authotize the declarant to
pay the deficiency in instaliments for a period of 3 years, unless the
declarant and the executive board agree to a shorter period.

(b) Disclose, in writing, fo the units’ owners the amount by
which the declarant has subsidized the association’s dues on a per
unit or per lot basis.

4, The association’s money or control thereof.

S. All of the declarant’s tangible personal property that has
been represented by the declarant as property of the association or,
unless the declarant has disclosed in the public offering statement
that all such personal property used in the common-inferest
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community will remain the declarant’s property, all of the
declarant’s tangible personal property that is necessary for, and has
been used exclusively in, the operation and enjoyment of the
common elements, and inventories of these properties.

6. A copy of any plans and specifications used in the
construction of the improvements in the common-interest
community which were completed within 2 years before the
declaration was recorded. ; :

7. All insurance policies then in force,-in which the units’
owners, the association, or its directors and officers are named as
ingured peysons. 4

8. Copies of any certificates of occupancy that may have been
issued with respect to any improvements comprising the common-
interest community other than units in a planned community.

9. Any renewabls permits and approvals issued by
governmental bodies applicable to the common-interest community
which are in force and any other permits and approvals so issued
and applicable which are required by law to be kept on the premises
of the community. '

10. Written warranties of the contractor, subcontractors,
suppliers and manufacturers that are still effective.

11. A roster of owners and mortgagees of units and their
addresses and telephone numbers, if known, as shown on the
declarant’s records.

12. Contracts of employment in which the association is a
confracting party, ’

13. Any contract for service in which the association is a
contracting party or in which the association or the units’ owners
have any obligation to pay & fee to the persons petforming the
services.

See, 11. NRS 116.3108 is hereby amended to read as follows:

1163108 1. A meeting of the units’ owners must be held at
least once each year, If the governing documents do not designate
an annual meeting date of the units’ owners, a meeting of the units’
owners must be held 1 year after the date of the last meeting of the
units’ owners, If the units’ owners have not held a meeting for 1
Kzar, a meeting of the units’ owners must be held on the following

arch 1.

2. Special meetings of the units’ owners may be called by the

president, by a majority of the executive board or by units’ owners

- constituting at least 10 percent, or any lower percentage specified in

the bylaws, of the total number of voting members of the
association. The same number of units’ owners may also call a
removal election pursuant to NRS 116.31036, To call a special
meeting or a removal election, the units’ owners mus submit a
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written petition which is signed by the required percentage of the
total number of voting members of the association pursuant to this
subsection and which is mailed, return receipt requested, or served
by a process server to the executive board or the community
manager for the association. If the petition calls for a special
meeting, the executive board shall set the date for the special
meeting so that the special meeting is held not less than 15 days or
more than 60 days after the date on which the petition is received. If
the petition calls for a removal election and:

(a) The voting rights of the owners of time shares will be
exercised by delegates or representatives as set forth in NRS
116.31105, the executive board shall set the date for the removal
election so that the removal election is held not less than 15 days or
more than 60 days after the date on which the petition is received; or

(b) The voting rights of the units’ owners will be exercised
through the use of secret written ballots pursuant to NRS 116.31036,
the secret written ballots for the removal election must be sent in the

. maunner required by NRS 116.31036 not less than 15 days or more

than 60 days after ihe date on which the petition is reccived, and the
executive board shall set the date for the meeting fo open and count
the secret written ballots so that the meeting is held not more than
15 days after the deadline for returning the secret written ballots,

- The association shall not adopt any rule or regulation which
prevents or unreasonably interferes with the collection of the
tequired percentage of signatures for a petition pursuant to- this
subsection. _ '

3, Not less than 15 days or more than 60 days in advance of
any meeting of the units’ owners, the secretary or other officer
specified in the bylaws shall cause notice of the meeting to be hand-
delivered, sent prepaid by United States mail to the mailing address
of each unit or to any other mailing address designated in writing by
the unit’s owner or, if the association offers to send notice by
electronic mail, sent by electronic mail at the request of the unit’s
owner to an electronic mail address designated in writing by the
unit’s owner, The notice of the meefing must state the time and
place of the meeting and include a copy of the agenda for the
meeting. The totice must include notification of the right of a unit’s
owner to:

(a) Have a copy of the minutes or a summary of the minuies of
the meeting provided to the unit’s owner upon request, in electronic
format at no charge to the unit’s owner or, if the association is
unable to provide the copy or summary in electronic format, in
paper format at a cost not to exceed 25 cents per page for the first 10
pages, and 10 cents per page thereafter. :
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(b) Speak to the association or executive board, unless the

~ execntive board is meeting in executive session.

f4. The agenda for a meeting of the units’ owners must consist
of:

(a) A clear and complete statement of the topics scheduled o be
considered during the meeting, including, without limitation, any
proposed amendment to the declaration or bylaws, any fees or
assessments to be imposed or increased by the association, any
budgetary changes and any proposal to remove an officer of the
association or member of the executive board. :

(b) A list describing the items on which action may be taken and
clearly denoting that action may be taken on those items. In an
emergency, the units’ owners may take action on an item which is
not listed on the agenda as an item on which action may be taken,

(¢) A period devoted to comments by unite’ owners and
discussion of those comments. Bxcept in emergencies, no action
may be taken upon a matter raised under this item of the agenda
until the matter itself has been specifically included on an agenda as
an item upon which action may be taken pursuant to paragraph (b).

5. Before the ugenda is mailed to the units’ owners pursuant
to subsection 3, a unit’s owner may request items 10 be placed on
the agenda and any requested ifems must be included on the
egenda. )

6. If the association adopts a policy imposing fines for any
violations of the governing documents of the association, the
secretary or other officer specified in the bylaws shall prepare and
cause to be hand-delivered or sent prepaid by United States mail to
the mailing address of each umit or to any other mailing address
designated in writing by the unit’s owner, a schedule of the fines
that may be imposed for those violations.

163 7. A guest of a unit’s owner must be allowed to attend
any meeting of the unlts’ owners. .

8, The secretary or other officer specified in the bylaws shall
cause minutes to be recorded or otherwise taken at each meeting of
the units’ owners. Not more than 30 days after each such meeting,
the secretary or other officer specified in the bylaws shall cause the
minutes or & summary of the minutes of the meeting to be made
available to the units’ owners, Bxcept as otherwise provided in this

subsection, a copy of the minutes or a summary of the minutes must .

be provided to any unit’s owner upon request, In electronic format at
no charge to the unit's owner or, if the association is unable to
provide the copy or summary in electronic format, in paper format
at a cost not to axceed 25 cents per page for the first 10 pages, and

10 cents per page thereafter.
T
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{7} 9. Except as otherwise provided in subsection {&} 10, the

minutes of each meeting of the units’ owners must include:

(a) The date, tiine and place of the meeting;

(b) The substance of all matters proposed, discussed or decided
at the meeting; and

{c) The substance of remarks made by any unit’s owner at the
meeting if the unit’s owner requests that the minutes reflect his or
her remarks or, if the unit’s owner has prepared written remarks, a
copy of his or her prepared remarks if the unit’s owner submits a
copy for inclusion.

{83 10. The execcutive board may establish reasonable
limitations on materials, remarks or other information to be included
in the minutes of a mesting of the units’ owners,

{94 11. The association shall maintain the minutes of each
meeting of the units’ owners until the common-interest community
is terminated.

HOJ 72, A unit’s owner may record on audiotape , videotape
ot any other means of sound or video reproduction a meeting of the
units’ owners if the unit’s owner, before recording the meeting,
provides notice of his or her intent to record the meeting to the other
units’ owners who are in attendance at the meeting,

[} 73. The units’ owners may approve, at the annual
meeiing of the unils’ owners, the minutes of the prior annmal
meeting of the units’ owners and the minutes of any prior special
meetings of the units’ owners, A quorum ig not required to be
present when the units’ owners approve the minutes.

H2} 14, As used in this section, “emergency” means any
occutrence or combination of occurrences that:

(a) Could not have been reasonably forescen;

(b) Affects the health, welfare and safety of the units’ owners or
residents of the common-interest community;

(c) Requires the immediate attention of, and possible action by,
the executive board; and

(d) Makes it impracticable to comply with the provisions of
subsection 3 or 4, .

See, 12. NRS 116,31083 is hereby amended to read as
follows:

116.31083 1, A meeting of the executive board must be held
at least once every quarter, and not less than once every 100 days
and must be held at a time other than during standard business hours
» buet not before 6 p.mn., at least twice annually,

2. Except in an emecrgency or unless the bylaws of an
association require a longer period of notice, the secretary or other
officer specified in the bylaws of the association shall, not less than
10 days before the date of a meeting of the executive board, cause
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notice of the meeting to be given to the units’ owners. Stch notice
must be:

(2) Sent prepaid by United States mail to the mailing address of
ecach unit within the common-interest community or to any other
mailing address designated in writing by the unit’s owner;

(b) If the association offers to send notice by electronic mail,
sent by electronic mail at the request of the unit’s owner to an
electronic mail address designated in writing by the unit’s owner; or

(¢) Published in a newsletter or other similar publication that is
circulated to each unit’s owner. .

3, In an emergency, the secretary or other officer gpecified in
the bylaws of the association shall, if practicable, cause notice of the
mesting to be sent prepaid by United States mail to the mailing
address of each unit within the common-interest community, If
delivery of the notice in this manner is impracticable, the notice
must be hand-delivered to each unit within the cormmon-interest
community or posted in a prominent place or places within the
common elements of the association.

4. The notice of a mesting of the executive board must state the
time and place of the meeting and include a copy of the agenda for
the meeting or the date , which must not be later than 5 days before
the meeting, on which and the locations where copies of the agenda
may be conveniently obtained by the units’ owners. The notice must
include notification of the right of a unit’s owner 10:

(a) Have a copy of the audio recording, the minutes or @
summary of the minutes of the meeting provided to the unit’s owner
upon request, in electronic format at no charge to the unit’s owner
or, if the association is unable to provide the copy or summary in
electronic format, in paper format at a cost not fo exceed 25 cents
per page for the first 10 pages, and 10 cemts per page thereafler.

(b) Speak to the association or executive board, unless the
executive board is meeting in executive session.

s, The agenda of the meeting of the exocutive board must
comply with the provisions of subsection 4 of NRS 116.3108. A
period required to be devoted to comments by the units’ owners and
discussion of those comments must be scheduled for both the
beginning and the end of each meeting, During the period devoted
to comments by the units’ owners and discussion of those comments
at the beginning of each meeting, comments by the units’ owners
and discussion of those comments must be limited to items listed on
the agenda. In an emergency, the executive board may take action
on an item which is not listed on the agenda as an item on which
action may be taken.

6. At least once every quarter, and not less than once every 100
days, unless the declaration ot bylaws of the association impose
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more stringent standards, the executive board shall review, at a
minimum, the following financial information at one of its
meetings: .

(8) A current year-to-date financial statement of the association;

(b) A current year-to-date schedule of revenues and expenses for
the operating account and the reserve account, compared to the
budget for those accounts,

(¢) A current reconciliation of the operating account of the
association;

(d) A current reconciliation of the reserve account of the
association; :

(e) The latest account statements prepared by the financial
ins(ti;itutions in which the accounts of the association are mainfained,
an

(f) The current status of any civil action or claim submitted fo
arhifration or mediation in which the association is a party.
< A copy of the information described in paragraphs (¢) to (f),
inclusive, must be made available at no charge to each person
present at the meeting, If a unit’s owner requests a copy of such
information, the association must provide a copy of the
information In electronic format at no charge fo the unit’s owner.

7. The secretaty or other officer specified in the bylaws shall
cause each meeting of the executive board to be audio recorded and
the minutes to be recorded or otherwise taken at cach meeting of the
executive board, but if the executive board is meeting in executive
session, the meeting must not be audio recorded. Not more than 30
days after each such meeting, the secretary or other officer specified
in the bylaws shall cause the audio recording of the meeting, the
minutes of the meeting and a summary of the minutes of the
mesting to be made available fo the units’ owners. Except as
otherwise provided in this subsection, a copy of the audio recording,
the minutes or a summary of the minutes must be provided to any
unit’s owner upon request, in electronic format at no chargs to the
unit’s owner or, if the association is unable to provide the copy or
summary- in electronic format, in paper format at a cost not to
exceed 25 cents per page for the first 10 pages, and 10 cents per
pagé thereafter, ’

.8, Bxocept as otherwise provided in subsection 9 and NRS
'll(i 3 dl 0835, the minutes of each meeting of the executive board must
include:

(a) The date, time and place of the meeting;

(b) Those members of the executive board who were present and
those members who were absent at the meeting;

(¢) The {substanes} derwils of all matters proposed, discussed or
decided at the meeting;
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(d) A record of each member’s vote on any matter decided by
vote at the meeting; and ’ :

(¢) The substance of remarks made by any unit’s owner who
addresses tho executive board at the meeting if the unit's owner
requests that the minutes. reflect his or her remarks or, if the unit’s
owner has prepared written remarks, a copy of his or her prepared
remarks if the unit’s owner submits a copy for inclusion.

9, The executive board may establish reasonable limitations on
materials, remarks or other information to be included in the
tninutes of its meetings -}, but any limitation on the page number
of such materials, remarks or information must not be less than
two dounble-sided pages.

10, The association shall maintain the minutes of each meeting
of the executive board until the common-interest community is
terminated.

11. A unit’s owner may record on audiotape or any other
means of sound reproduction a meeting of the executive board,
unless the executive board is meeting in executive session, if the
unit’s owner, before recording the meeting, provides notice of his or
her intent to record the meeting to the members of the executive
board and the other units’ owners who are in attendance at the
meeting.

12. As used in this section, “emergency” means any occurrence
or combination of occurrences that:

(2) Could not have been reasonably foreseen;

(b) Affects the health, welfare and safety of the units’ owners or
residents of the common-interest community;

(¢) Requires the immediate attention of, and possible action by,
the executive board; and

(d) Makes it impracticable to comply with the provisions of
subsection 2 or 3. .

Sec. 13. NRS 11631085 is hercby amended to read as
follows:

11631085 1. Except as otherwise provided in this section, a
unit’s owner may attend any meeting of the units’ owners or of the
executive board and speak at any such meeting. The executive board
may establish freasonable limitations} a limitation of not less than 3
minutes on the time in which a unit's owner may speak at such a
meeting. With respect to each meeting of the units’ owners and of
the execntive board, the associution shall comply with the
requirements of the Americans with Disabilities Act of 1990, 42
US.C. §§ 12101 et seq., and the regulations adopted pursuant
thereto, ) -

2. At @ meeting of the executive board, after a discussion by
the members of the executive bourd concerning an item for which
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@ vote will be taken by the executive board and before such a vote,
the executive board mnst provide a period devoted to comments by
the units’ owners on that item, but may establish a limitation of
not less than 3 minutes on the fime a unit’s owner inay speal on
that item,

3. An executive board may not meet in executive session to
open or consider bids for an association project as defined in NRS
116.31086, or fo enter into, renew, modify, terminate or take any
other action regarding a contract.

3} 4. An executive board may meet in executive session only
to:

(a) Consult with the attorney for the association on matters
relating to proposed or pending litigation if the contents of the
discussion would otherwise be governed by the privilege set forth in
NRS 49.035 to 49,115, inclusive.

(b) Discuss the character, alleged misconduct, professional
competence, or physical or mental health of a community manager
or an employee of the association.

(c) Except as otherwise provided in subsection {43} 3, discuss a
violation of the governing documents, including, without limitation,
the failure to pay an assessment,

(d) Discuss the alleged failure of a unit's owner to adhere to a
schedule required pursuant to NRS 116,310305 if the alleged failure
may subject the unit’s owner to a construction penalty.

j4} 5. An executive board shall meet in executive session to
hold a hearing on an alleged violation of the governing documents
unless the person who may be sanctioned for the alleged violation
requests in writing that an open hearing be conducted by the
executive board, If the person who may be sanctioned for the
alleged violation requests in writing that an open hearing be
conducted, the person;

(a) TIs entitled to attend all portions of the hearing related to the
alleged violation, including, without limitation, the presentation of
evidence and the testimony of witnesses;

(b) Ts entitled to due process, as set forth in the standards
adopted by regulation by the Commission, which must include,
without limitation, the right to counsel §} or any other
representative chosen by the person, the right to present withesses
and the right to present information relating to any conflict of
interest of any member of the hearing panel; and
b (((:j) Is not entitled to attend the deliberations of the executive

oard, .

{53 6. The provisions of subsection {4} 5 establish the
minimuin protections that the executive board must provide before it
may make a decision. The provisions of subsection {4} 5 do not
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preempt any provisions of the governing documents that provide
greater protections. . :

{63 7. Except as otherwise provided in this subsection, any
matter discussed by the executive board When it meets in executive
session must be generally noted in the minutes of the meeting of the
executive board, The excoutive board shall maintain minutes of any
decision made pursuant to subsection {4} 5 concerning an alleged
violation and, upon request, provide a copy of the decision fo the
person who was subject to being sanctioned at the hearing or to the
person’s designated representative.

{73} 8 Except as otherwise provided in subsection {41 5, a
unit’s owner is not entitled to attend or speak at a meeting of the
executive board held in executive session,

Sec. 14. NRS 116,31086 is hereby amended to read as
follows:

11631086 1. If an association solicits bids for an association
projt:jct, the bids must be opened during a meeting of the executive
board. .

2. As used in this section, “association project” includes,
without limitation, a project that involves the maintenance, repair,
replacement or restoration of any part of the common elements or
which involves the provision of durable goods or services to the
association. ‘ :

Sec, 15. NRS 11631087 is hereby amended to read as
follows: '

116.31087 1. If an executive board receives a written
complaint from a unit’s owner alleging that the executive board has
violated any provision of this chapter or any provision of the
governing documents of the association, the execntive board shall,
upon the written request of the unit's owner, place. the subject of the
complaint on the agenda of the next regularly scheduled meseting of
the executive board.

2. Not later than 10 business days after the date that the
association receives such a complaint, the executive board or an
authorized representative of the association shall acknowledge the
receipt of the complaint and notify the unit’s owner that, if the unit's
owner submits a written request that the subject of the complaint be
placed on the agenda of the next tegularly scheduled meeting of the
executive board, the subject of the complaint will be placed on the
agenga of the next regularly scheduled meeting of the executive
board.

3. At the meeting, the executive board shall discuss Jully and
attempt 1o rvesolve any complaint placed on the agenda of the
meeting pursuant fo this section. Any decision of the executive
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board with respect to the complaint must be inciuded in detail in
the minutes of the meeting,

Sec. 16, NRS 11631107 is hereby amended to read as
follows;

11631107 1, A person shall not knowingly, willfully and
with the intent to fraudulently alter the true outcome of an election
of a member of the executive board or any other vote of the units’®
owners engage in, attempt to engage in, or conspire with another
person to engage in, any of the following acts:

(a) Changing or falsifying a voter’s ballot go that the ballot does
not reflect the voter’s true ballot. .

(b) Forging or falsely signing a voter’s ballot,

(6) Fraudulently casting a vote for himself or herself or for

another person that the person is not authorized to cast. ‘

(d) Rejecting, failing to count, destroying, defacing or otherwisc
invalidating the valid ballot of atother voter.

() Submifting a counterfeit ballot.

2. A person who violates {thisseetion} subsection 1 is guilty of
a category D felony and shall be punished as provided in
NRS 193,130,

3. Euch ballot provided to the units’ owners pursuant to this
chapler must contain in clear and prominent text a copy of the
provisions of this section.

Sec. 17. NRS 116.3114 is hereby amended to read as follows:

1163114 1. Unless otherwise provided in the declaration,
any sutplus funds of the association remaijning after payment of or
provision for common expenses and any prepayment of resérves
must be paid to the units’ owners in propottion to their liabilities for
common expenses of credited to them to reduce their future
assessments for common expenses.

2. For the purpose of this section:

() An association of a common-interest community with 200
or less units has “surplus funds” if the amouant remaining after
payment of or provision for the common expenses and any
Dprepayment of reserves is greater then three times the monihly
operating expenses of the association based on the periodic budget
adopted by the assoctation pursuwit to NRS 116.3115.

(b) An association of a common-interest community with more
than 200 units has “surplus funds” if the anount remaining after
payment of or provision for the common expenses and any
prepayment of reserves is greater than two times the monthly
operating expenses of the association based on the periodic budget
adopted by the association pursuant fo NRS 116.3115,
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See, 18, NRS 11631144 is hereby amended to read as
follows:

116.31144 1. Except as otherwise provided in subsection 2,
the executive board shall:

(a) If the annual budget of the association is less than $75,000,
cause the financial statement of the association to be reviewed by an
indepondent certificd public accountant during the year immediately
preceding the year in which a study of the reserves of the
association is to be conducted pursuant to NRS 116.31152.

) If the annual budget of the association is $75,000 or more
but less than $150,000, cause the financial statement of the
association to be reviewed by an independent certified public
accountant cvery fiscal year.

{c) If the annual budget of the association is $150,000 or more,
cange the financial statement of the association fo be audited by an
independent certified public accountant every fiscal year.

3. For any fiscal year, the executive board of an association to
which paragraph (a) or (b) of subsection 1 applies shall cause the
financial statement for that fiscal year to be audited by an
independent certified public accountant if, within 180 days before
the end of the fiscal year, 15 percent of the total number of voting
m%mbers of the association submit a written request for such an
audit,

3. The Commission shall adopt regulations prescribing the
vequirements for the auditing or reviewing of financial statements of
an association pursuant to this section. Such regulations must
include, without limitation:

(a) The qualifications necessary for a person to audit or review
financial statements of an association; and

(b) The standards and format to be followed in auditing or
reviewing financial statements of an aggociation,

4. If a unit’s owner requests a copy of a review or audif
performed pursuant to this section, the association must provide a
copy of the review or audit to the unit’s owner in paper format or
electronic format, whichever is vequested hy the unit’s owner, at
no charge. :

Sec. 19, NRS 116.3115 is hereby amended to read as follows:

1163115 1. Until the association makes an assessment for
common expenses, the declarant shall pay all common expenses.
After an sssessment has been made by the association, assessments
must be made at least annually, based on a budget adopted {at-least
annuelly} by the association and ratified by the units’ owners at
least annually in accordance with the requirements set forth in NRS
116.31151. Unless the declaration imposes more stringent standards,
the budget must include a budget for the daily operation of the
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association and a budget for the reserves required by paragraph (b)
of subsection 2. :

2. Except for assessments under subsections 4 to 7, inclusive:

(a) All common expenses, including the reserves, must be
assessed against all the units in accordance with the allocations set
forth in the declaration pursuant to subsections 1 and 2 of
NRS 116.2107.

(b) The association shall establish adequate reserves, funded on
a reasonable basis, for the repair, replacement and restoration of the
major components of the common elements and any other portion of
the common-interest community that the association is obligated to
maintain, repair, replace or restore, The reserves may be used only
for those purposes, including, without limitation, repairing,
replacing and restoring roofs, roads and sidewalks, and must not be
used for daily maintenance {3 or capital improvements. The
association may comply with the provisions of this paragraph
through a funding plan that is designed to allocate the costs for the
repair, replacement and restoration of the major components of the
common elements and any other portion of the common-interest
community that the association is obligated to maintain, repair,
replace or restore over a period of years if the funding plan is
designed in an actuarially sound manner which will ensure that
sufficient money is available when the repair, replacement and
restoration of the major components of the comimon elements or any
other portion of the common-interest community that the association
is obligated to mainfain, repair, replace or resfore are necessary.
Notwithstanding any provision of this chapter or the governing
documents to the contrary, & speclal assessment to establish
adequate reserves pursuant to this paragraph, including, without
limitation, to establish or carry out a funding plan f-the-exeeutive
beard-may,—without-seeking or-obtaining-the-approval-of the-units®
the-units-in-the-cow

may not exceed $35 per unit per month,
3. Any assessment for common expenses or jnstallment thereof

* that is 60 days or more past due bears interest at a rate equal to the

prime rate at the largest bank in Nevada as ascettained by the
Commissioner of Financial Institutions on January 1 or July 1, as
the case may be, immediately preceding the date the assessment
becomes past due, plus 2 percent. The rate must be adjusted
accordingly on each January 1 and July 1 thereafter until the balance
is satisfied.

4. Except ag otherwise provided in the governing documents:
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(2) Any common expense associated with the maintenance,
repair, restoration or replacement of a limited common element
must be assessed against the units to which that limited common
element is assigned, equally, or in any -other proportion the
declaration provides;

(b) Any common expense or portion thereof benefiting fewer
than all of the units must be assessed exclusively against the units
benefited; and

(c) The costs of insurance must be assessed in proportion to risk
and the costs of utilities must be assessed in proportion to usage.

5. Assessments to pay a judgment against the association may
be made only against the units in the common-interest community at
the time the judgment was entered, in proportion to their liabilities
for common expenses.

-6. If any common expense ig caused by the misconduct of any
unit’s owner, the association may assess that expense exclusively

+ against his or her unit.

7. The association of a common-interest community created
before January 1, 1992, is not required to make an assessmont
against a vacant lot located within the community that is owned by
the declarant. :

8. If lisbilities for common expenses are reallocated,
assessments for common expenses and any installment thereof not
yet due must be recalculated in accordance with the reallocated
liabilities,

9. The association shall provide wrilten notice to each unit’s
owner of a meeting at which an assessment or expenditure for a
capital improvement in an amount of 3500 or more is to be
considered or action is to be taken on such an assessment or
expenditive at least 21 calendar days before the date of the meeting,
An assessment for o cupital improvement may not exceed $35 per
unit per month,

10. In a common-interest community with less than 500
units, the association shall not make or canse to made any visible
changes 1o the interior or exferior of the coimmon elements,
including, without limitation, landscaping, unless:

(a) At least 21 calendar days before a meeting of the units’
owners to consider and take action on the changes, the association
provides written notice to each unit’s owner of the meeting; and

(b) Af the meeting, a majority of the units’ owners approve the
changes by secret written ballot.

11, In a common-interest commaunity:

(«) With less than 150 unils, the association shall not make an
expenditure for a capital improvement of $7,500 or more unless a
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majority of the units’ owners who vole on such an expenditure
approve the expenditure,

(b) With at least 150 but less than 250 unils, the association
shall not moke an expenditure for a capital improvemen! of
515,000 or more unless a mujority of the units’ owners who vote
on such an expenditure approve the expenditure,

(c) With at least 250 but less than 500 units, the association
shall not make an expenditure for a capital improvement of
325,000 or more unless a majority of the units’ owners who vote
on such an expenditure approve the expenditure,

(<) With 500 or more units, the associgtion shall not make an
expendifure for a capital improvement of $35,000 or imore unless o
majority of the units’ awners wha vate an such an expenditure
approve the expenditure,

12,  As used in this section, “capifal improvement” means an
expenditure by the association for the construction of a new
common element, an addition or improvement fo an- existing
common element or the installation of landscaping where no
landscaping previously existed.

Sec. 20. NRS 116,31151 is hereby amended to read as
follows: '

11631151 1. Except as otherwise provided in subsection 2
and unless the declaration of a common-interest community imposes
more stringent standards, the executive board shall, not less than 30
days or more than 60 days before the beginning of the fiscal year of
the association, prepare and distribute to each unit’s owner a copy
oft )

(a) The budget for the daily operation of the association. The
budget must include, without limitation, the estimated annual
revenue and expenditures of the association and any contributions to
be made to the reserve account of the association.

(b) The budget to provide adequate funding for the reserves
required by paragraph (b) of subsection 2 of NRS 116.3115. The
budget must include, without imitation:

(1) The current estimated replacement cosf, estimated
remaining life and estimated useful life of each major component of
the common elements and aity othet poition of the common-intersst
community that the association is obligated- to maintain, repair,
replace or restore;

(2) As of the end of the fiscal year for which the budget is
prepared, the current estimate of the amount of cash reserves that
are necessary, and the current amount of accumulated cash resérves
that are set aside, to repair, replace or restore the major components
of the common elements and any other portion of the common-
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interest community that the association is obligated to maintain,
repair, replace or restore;

(3) A statement as to whether the executive board has
determined or anticipates that the levy of one or more special
assessments will be necessary to repair, replace or restore any major
component of the common elements or any other portion of the

common-interest community that the association is obligated to

maintain, repair, replace or restore or to provide adequate funding
for the reserves designated for that purpose; and :

(4) A general statement describing the procedures used for
the estimation and accumulation of cash reserves pursuant fo
subparagraph (2), including, without limitation, the qualifications of
the person responsible for the preparation of the study of the
reserves required by NRS 116,31152.

2. In liew of distributing copies of the budgets of the
association required by subsection 1, the executive board may
distribute to each unit’s owner a summary of those budgets,
accompanied by a written notice that:

_ (a) The budgets are available for review at the business office of
the association ot some other suitable location within the county
where the common-interest community is situated or, if it is situated
in more than one county, within one of those counties but not to
exceed 60 miles from the physical location of the common-interest
community; and

(b) Copies of the budgets will be provided npon request.,

3.” Within 60 days after adoption of any proposed budget for
the common-interest community, the executive board shail {provide}

(@) Cause a summary of the proposed budget fto-cachi , a secret
ballot and a return envelope to be sent, prepaid by United States
mail, to the malling address of each unit within the coitinon-
interest communlity or to any other mailing address designated in
writing by the unit’s owner , {end-shall-set} ,

(h) Set a date for a meeting of the units’ owners to {censider
ratifieation—of-the—propesed—budget] open and count the secret
writtent ballots. The meeting must be not less than 14 days or more
then 30 days after the mailing of the jsummaries—Bnless} ballots. At
the meeting, the president of the association shall preside, a
committee of the units’ owners shall open and conut only the
secret written ballots that ave returned to the association. A
quorum Is not required to be present when the secret writfen
batlots are opened and counted. If, at that meeting , a majority of

Jall-units-ovwners;—er-any-—larger—vete—&p 3
sejest} the votes cast are cast in_favor of ratifying the proposed

budget, the proposed budget is ratified , &
A ORMACR AR
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is—preseat:] If the proposed budget is {rejectess} not ratified, the
periodic budget last ratified by the units’ owners must be continued
until such time as the units’ owners ratify a subsequent budget
proposed by the executive board.

4, The executive board shall, at the same time and in the same
manner that the executive board makes the budget available fo a
unit’s owner pursuant to this seotion, make available to cach unit’s
owner the policy established for the association concerning the
collection of any fees, fines, assessments or costs imposed against a
unit’s owner pursuant to this chapter, The policy must includs,
without limitation:

(a) [Fhe—responsibility—efl A provision that a fee, fine,
ussessment or cost may not be referred for collection unless the
unit’s owner {fe-pay-any-such-foes—fines-assessments-or-costs-in-g
timely—manners] has not paid the fee, fine, assessment or cost
within 60 days after the first day of the month following the month
in which notice of the fee, fine, assessmient or cost is sent or
otherwise communicarted to the unit’s owner ov, if the amount of
the fee, fine, assessment or cost Is 31,000 or more, within 90 days
after the period set forth in this paragraph; and

(b) The association’s rights concerning the collection of such
fees, fines, assessments or costs if the unit’s owner fails to pay the
fees, fines, assessments or costs H-e—timely-manner} within the
period set forth in paragraph (a),

See. 21, NRS 11631152 is hereby amended to read as
follows:

116.31152 1. The executive board shall: ’

(a) At least once every 5 years, cause to be conducted a study of
the reserves tequired to repair, replace and restore the major
components of the common elements and any other portion of the
common-interest community that the association is obligated to
maintain, repair, replace or restore;

(b) At least annually, review the results of that study to
determine whether those reserves are sufficient; and

(c) At least annually, make any adjustments to the association’s
funding plan which the executive board deems necessary to provide
adeguate funding for the required reserves, :

2, Bxcept as otherwise provided in this subsection, the study of
the reserves required by subsection 1 must be conducted by a person
who holds a permit issued pursuant to chapter 116A of NRS, If the
common-interest community contains 20 or fewer units and is
located in a county whose population is 50,000 or less, the study of
the reserves required by subsection 1 may be conducted by any
pergon whom the executive board deems qualified to conduct the
study.
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3, The study of the reserves must include, without limitation:

(2) A summary of an inspection of the major components of the
common elements-and any other portion of the common-interest
community that the association is obligated to maintain, repair,
replace or restore;

(b) An identification of the major components of the common
elements and any other portion of the common-interest community
that the association is obligated to maintain, repair, replace or
restore which have a remaining useful life of less than 30 years;

(c) An estimate of the remaining useful life of each major
component of the common elements and any other portion of the
common-interest community that the association is obligated to
maintain, repair, replace or restore identified pursuant to
paragraph (b);

(d) An estimate of the cost of maintenance, repair, replacement
or restoration of each major component of the common elements
and any other portion of the common-interest community identified
pursuant to paragraph (b) during and at the end of its useful life; and

{¢) An estimate of the total annual assessment that may be
necessary to cover the cost of maintaining, repairing, replacement or
restoration of the major components of the common elements and
any other portion of the common-interest community identified
pursuant to paragraph (b), after subtracting the reserves of the
association as of the date of the study, and an estimate of the
funding plan that may be necessary to provide adequate funding for
the required reserves.

4. Upon completion of the study of the reserves required by
this section, the association shall notify the units’ owners that the
study is available for review and make the study available in
electronic format (o a unit’s owner at no charge. Not earlier than
20 days after the association notifies the units’ owners aof the
completion of the study, the executive board must conduct a
meeting of the executive hoard for the purpose of approving the

. study. Before approving the study at the meeting, the executive

Dboard shall accept, veview and consider comments by the units’
owners in the manner required by NRS 11631085
Notwithstanding any other provision of this chapter or the
governing documents, the executive board may not take any
actions based on the study, including, without limitation,
estublishing a funding plan to provide adequate funding for the
reserves, unless and unfil the executive board approves the study
at a meeling of the executive board,

5. A summary of the study of the reserves required by
subsection 1 must be submitted to the Division not later than 45
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days after the date that the executive board adopis the results of the
study,

§5:} 6. If a common-interest community was developed as part
of a planned unit development pursuant to chapter 278A of NRS and
is subject to an agreement with a city or county to receive credit
against the amount of the residential construction tax that is imposed
putsuant to NRS 278.4983 and 278.4985, the association that is
organized for the common-interest community may use the money
from that credit for the repair, replacement or restoration of park
facilities and related improvements if:

(a) The park facilities and related improvements are identified as
major components of the common elements of the association; and

{b) The association is obligated to repair, replace or restore the
park facilities and related improvements in accordance with the
study of the reserves required by subsection 1.

Sec, 22, NRS 116.3116 is hereby amended to read as follows:

1163116 1. The association has a lien on a unit for any
construction penalty that is imposed against the unit’s owner
pursuant to NRS 116,310305, any assessment levied against that
unit or any fines imposed against the unit’s owner from the time the
construction penalty, assessment or fine becomes due, Unless the
declaration otherwise provides, any penalties, fees, charges, late
charges, fines and interest charged pursuant to paragraphs () to (n),
inclusive, of subsection 1 of NRS 1163102 are qnforceable as
agsessments under thig gection. If an assessment is payable in
installments, the full amount of the assessment is a lien from the
time the first installment thereof becomes due.

2. A lien under this section is prior to all other liens and
encumbrances on a unit except:

(a) Liens and encumbrances recorded before the recordation of
the declaration and, in a cooperative, liens and encumbrances which
the association creates, assumes or takes subject to;

(b) A first security interest on the unit recorded before the date
on which the assessment sought to be enforced became delinquent
or, in a copperative, the first security interest encumbering only the
unit’s owner’s interest and perfected before the date on which the
assessment sought to be enforced became delinquent; and

(c) Liens for real estate taxes and other governmental
assessments or charges against the unit or cooperative.
= The lien is also prior to all security interests described in
paragraph (b) {te—the-extent-efany} but only in an amount not to
exceed charges incurred by the association on a unit pursvant to
NRS 116.310312 [and—to—the—oxient—of} plus an amount not to
exceed nine times the Jassessments} monthly assessment for
common expenses based on the periodic budget adopted by the
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association pursuant to NRS 116,3115 which {woeuld-have-become
éue-in-the-absence-of-acceleration-during-t i i
ing—institut ' is in effect at the time of the
commencement of « civil action to enforce the assoclation’s lien,
unless federal regulations adopted by the Federal Home Loan
Mortgage Corporation or the Federal National Mortgage
Association require a {sherter—period—of} lesser amount for the
amount of the priority for fthe—tien} assessments. If federal
regulations adopted by the Federa] Home Loan Mortgage
Corporation or the Federal National Mortgage Association require a
{shettor-period-of} lesser amount for the amount of the priority for
fthe-lien;} assessment, the {period-during-whioh-the-teni iof
aft—security—inte! '} ' ; amonnt of
assessments to be given priovily pursuant 1o this subsection must
be determined in accordance with those federal regulations, except
that notwithstanding the provisions of the federal regulations, the
fperiod-of} amount of assessments fo be given priority Hor-the-Hen}
must not be less than {&he——é—meafehe—me&atdy——rmedmg
justitution-of-an} six times the monthly assessment for comnion
expenses based on the periodic budget adopted by the associution

pursuant to NRS 116,3115 which is in effect at the time of the

commencement of a civil action to enforce the association’s lien.
This subsection does not affect the priority of mechanics’ or
materialmen’s liens, or the priority of liens for other assessments
made by the association.

3, Unless the declaration otherwise provides, if two or more
associations have liens for assessments created at any time on the
same property, those liens have equal priority.

4.  Recording of the declaration constitutes record notice and
perfection of the lien, No further recordation of any claim of lien for
assessment under this-section is required.

5. A len for unpaid assessments is extinguished unless
proceedings to enforce the lien are instituted within 3 years after the
full amount of the assessments becomes due,

6. This section does not prohibit actions to recover sums for
which subsection 1 creates a lien or prohibit an association from
taking a deed in lieu of foreclosure.

7. A judgment or decree in any action brought under this
section must include costs and reasonable attorney’s fees for the
prevailing party. ‘

8. The association, upon written request, shall furnish-to a
unit’s owner a statement setting forth the amount of unpaid
assessments against the unit, If the interest of the unit’s owner is real
estate or if a lien for the unpaid assessments may be foreclosed
under NRS 116,31162 to 116.31168, inclusive, the statement must
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be in recordable form, The statement must be furnished within 10
business days after receipt of the request and is binding on the
association, the executive board and every unit’s owner,

9. In a cooperative, vpon nonpayment of an assessment on a
unit, the unit’s owner may be evicted in the same manner as
provided by law in the case of an unlawful holdover by a
commercial tenant, and; -

(@) In a cooperative where the owner’s interest in a unit is real
estato under NRS 116.1105, the association’s lien may be foreclosed
under NRS 116.31162 to 116.31168, inclusive.

(b) In a cooperative where the owner’s interest in a wunit is
personal property under NRS 116,1105, the association’s lien:

(1) May be foreclosed as a scourity interest under NRS
104.9101 to 104.9709, inclusive; or

(2) If the declaration so provides, may be foreclosed under
NRS 116.31162 to 116,31168, inclusive.

Sec. 23. NRS 11631164 is hereby amended to read as
follows:

116.31164 1. The sale must be conducted in the county in
which the common-interest community or part of it is situated, and
may be conducted by the association, its agent or attorney, or a title
insurance company or escrow agent licensed to do business in this
State, except that the sale may be made at the office of the
association if the notice of the sale so provided, whether the unit is

located within the same county as the office of the agsociation or

not, The association or other person conducting the sale may from.

time to time postpone the sale by such advertisement and notice as it
considers reasonable or, without further advertisement or notice, by
proclamation made to the persons assembled at the time and place
previously set and advertised for the sale,

2. If'the sale does not occur within 120 days after the date on

‘which a copy of the notice of default and election to sell was

mailed to the unit’s owner or his or her successor in interest in the
manner required by paragraph (b) of subsection 3 of NRS
116,31162, the association and any person acting on behulf of the
association may not:

(1) Foreclose the associafion’s lien by sale pursuant to NRS
1106.31162 to 116.31168, inclusive; or :

(b) File a civil action to ebtain a judgment against the unit’s
owner for the amount dne,
“ unless, within the period set forth in this subsection, the
association, the nnit’s owner and any other person with a lien on
the unit execute and record in the office of the county recorder of
the county in which the unit is located a writien agreement
extending the period. The wrilten ugreement must be

*x

R it

o I

1091

45

§3



(Page 52 of 150)

—
—

[
SO0 IV B W) e~

e el e
W BN

16

— 46—

acknowledged as required by law for the acknowledgment of
deeds. If the sale does not occur within the time provided in the
writlen agreemenl, the association and any person acting on
behalf of the association may not foreclose the association’s lien
by sale pursuant to NRS 116,31162 to 11 6.31168, inclusive, or file
a civil action to obtain a judgment against the unit’s owner for the
amonnt due.

3. On the day of sale originally advertised or to which the sale
is postponed, at the time and place specified in the notice or
postponement, the person conducting the sale may sell the unit at
public auction to the highest cash bidder. Unless otherwise provided
in the declaration or by agreement, the association may purchase the
wnit and hold, lease, mortgage or convey it. The association may
purchase by a credit bid up to the amount of the unpaid assessments
and any permitted costs, fees and. expenses incident to the
enforcement of its lien,

{3} 4. Aficr the sale, the person conducting the sale shall:

(2) Make, execute and, after payment is made, deliver to the
purchaser, or his or her successor or assign, a deed without warranty
which conveys to the grantee all title of the unit’s owner to the ymit;

(b) Deliver a copy of the deed to the Ombudsman within 30
days after the deed is delivered to the purchaser, or his or her
successor or assign; and

(c) Apply the proceeds of the sale for the following purposes in
the following order:

1) The reasonable expenses of sale;

223 The reasonable expenses of securing possession before
sale, holding, maintaining, and preparing the unit for sale, including
payment of taxes and other governmental charges, premiums on
hazard and liability insurance, and, to the extent provided for by the
declaration, reasonable attorney’s fees and other logal expenses
incurred by the association; .

(3) ‘Satisfaction of the association’s lien;

(4) Satisfaction in the order of priority of any subordinate
claitn of record; and '

5) Remittance of any excess to the unit’s owner.

Sec. 24. NRS 11631175 is hereby amended to read as
follows:

116.31175 1. Bxcept as otherwise provided in this
subsection, the executive board of an association shall, upon the
written request of a unit’s owner, make available the books, records
and other papers of the association , including, without limitation,
the budgel, the reserve study, contracts o which the ussociation Is
a party, records filed with a court relating to civil or criminal
action 1o which the assoclution is a party, minutes of meetings of
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the units’ ewners and of the executive board, atorney epinions
which do not relate to carrent litigation involving the assoclation,
any architectural plan or specification submitted by a unit’s
owner, agendas of meetings of the units’ owners and of the
executive board, records of violations of the governing documents
excluding names and addresses, records relating to the
investiments of the ussociation, bani statements, cancelled checks,
insurance policies and any permits, even if the book, record or
paper is in draft form or is unapproved or in the process of being
developed, for review at the business office of the association or a
designated business location not to exceed 60 miles from the
physical location of the common-interest community and during the
regular working hours of the associstion . f~including—witheut
Hmitation;-all-contraets-to-which-the-assoeintion-is-a-party-and-all
regords-filed-with-a-eourt-relatin pvil-oreriminal-aston-to
which-the-asseciation-is-a—party-} The provisions of this subsection
do not apply to:

(a) The personnel records of the employees of the association,
except for those records relating to the number of hours worked and
the salaries and benefits of those employees;

(b) The records of the association relating to another unit’s
owner f-ineluding—withouttimitation; rehi ; :

e 2}-Has-not-b da—for-final-approval-by
the-exeeutive-beards} other than records specifically mentioned in
this subsection,

2. The executive board of an association” shall maintain a
general record concerning each violation of the governing
documents, other than a violation involving a failure to pay an
assessment, for which the executive board has imposed a fine, a
construction penalty or any other sanction, The general record:

(a) Must contain a general description of the nature of the
violation and the type of the sanction imposed. If the sanction
imposed was a fine or construction penalty, the general record must
specify the amount of the fine or construction penalty, )

(b) Must not contain the name or address of the person against
whom the sanction was imposed or any other personal information
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which may be used to identify the person or the location of the unit,
if any, that is associated with the violation.

(c) Must be maintained in an organized and convenient filing
system or data system that allows a unit’s owner to search and
review the general records conceming violations of the governing
documents,

3, If the exccutive board refuses to allow a unit’s owner fo
yeview the books, records or other papets of the association, the
Ombudsman may:

(a) On behalf of the unit’s owner and upon written request,
review the books, records or other papers of the association during
the regular working hours of the association; and

(b) If the Ombudsman is denied access to the books, records or
other papers, request the Commission, or any member thereof acting
on behalf of the Commission, to issue a subpoena for their
production,

4. The books, records and other papers of an association must
be maintained for at least 10 years. The provisions of this subsection
do not apply to:

() The minutes of a meeting of the units’ owners which must be
maintained in accordance with NRS 116,3108; or

(b) The minutes of a meeting of the executive board which must
be maintained in accordance with NRS 11631083,

5. The executive board shall not require a unit’s owner {o pay
an amount in excess of $10 per hour to review any books, records,
contracts or other papers of the association pursuant to the
provisions of this section.

6. If an official publication contains or will contain any
mention of a candidate or ballot question, the official publication
must, upon request and without charge, provide equal space to the
candidate or a representative of an organization which suppotts the
passage or defeat of the ballot question.

7. If an official publication contains or will contain the views
or opinions of the association, the executive board, a community
manager or an officer, employee or agent of an association
concerning an jssue of official interest, the official publication must,
upon request and without charge, provide equal space to opposing
views and opinions of a unit’s owner, fenant or resident of the
common-interest community. If the views or opinions af the
association, the executive board, a communily manager or an
officer, employee or agent of an association are published in an
official newsletter or other similar publication that is circulated to
cach unit’s owner, in addition to any other manner of official
publication for the oppasing views or opinions of a unit’s owner,
tenawt or resident, those opposing views or opinions muy be
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published in the same such newsletter or publication or in the next
such newsletter or publication but the opposing views or opinions
must be published in an official newsletter or similar pablication
within 45 days after publication of the views or opinions of the
association, the executive board, communily manager or officer,
employee or agent of the assoclation, If the views or opinions of
the association, the executive board, a community manager or an
officer, employee or agent of an association are publisited on an
official website or on an officlal bulletin board that is available o
each unit’s owner, in addition to any other manner of official
publication for the opposing views or opinions, the opposing views
or opinions af a unit’s owner, tenant or resident must be published
in the next official newsletter or other similar publication that Is
circulated to each unit’s owner or in an official newsleiter or
similar publication published within 45 daps after publication of
the views or opinions of the association, executive board,
comumunity manager or officer, employee or agent of the
association, whichever is earifer,

8, The association and its officers, employees and agents are
immune from criminal or civil lability for any act or omission
which arises out of the publication or disclosure of any information
related to any person and which occurs in the course of carrying out
any duties required pursuant to subsection 6 or 7. '

8. As used in this section: o

(a) "sene of official interegt” includes, without limitation:.

(1) Any issue on which the executive board or the units’
owners will be voting, including, without limitation, the election of
members of the executive board; and

(2) The enactment or adoption of rules or regulations that
will affect 8 common-interest community,

(b) “Official publication” means:

(1} An official website;

(2) An official newsletter or other similar publication that is
circulated to each unit’s owner; or

(3) An official bulletin board that is available to each unit’s
owner,
 which is published or maintained at the cost of an association and
by an association, an executive board, a member of an executive
board, a community manager or an officer, employee or agent of an
association.

Sec. 25, NRS 116,31183 is hereby amended to read as
follows:

11631183 1. An executive board, a member of an executive
board, a community manager or an officer, employee or agent of an
association shall not take, or direct or encourage another person to
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take, any retaliatory action against a unit’s owner , including,
without limitation, demanding money from a unit’s owner,
prohibiting the use of the common elements by the unit’s owner,
restricting the access of friends, relatives or any invitee of a unit’s
owner, filing against the unit’s owner a fulse or frandulent
uffidavit with the Division pursuant (o NRS 116,760, filing against
the unit’s owner a false or fraudulemt claim with tie Division

pursuant fo NRS 38.320, or filing a frivolous civil action for the -
puipose of harassing the unit’s owner, because the unit’s owner

has;

(a) Complained in good faith about any alleged violation of any
provision of this chapter , for} the governing documents of the
association } or wny federal, state, county or municipal law,
ordinance or code;

(b) Recommended the selection or replacement of an attorney,
community manager ot vendor; or

(c) Requested in good faith to review the books, records or other
papers of the association,

2. In addition to any other remedy provided by law, upon a
violation of this section, a unit’s owner may bring a separate action
to recover:

(2) Compensatory damages; and

(b) 'Attorney’s fees and costs of bringing the separate action.

Sec. 26. NRS 116.330 is hereby amended to read as follows:

116330 1. The cxecutive board shall not and the governing
documents must not prohibit a unit’s owner from installing or
maintaining drought tolerant landscaping within such physical
portion of the common-interest community as that owner has a right
to occupy and use exclusively, including, without limitation, the
front yard or back yard of the unit’s owner, excepl that:

(a) Before insialling drought tolerant Jandscaping, the unit’s
owner must submit a detailed description or plans for the drought
tolerant landscaping for architectural review and approval in
accordance with the procedures, if any, set forth in the governing
documents of the association; and

(b) The drought tolerant landscaping must be selected or
designied to the maximum extent practicable to be compatible with
the style of the common-interest community.

- The provisions of this subsection must be construcd liberally in
favor of effactuating the purpose of encouraging the use of drought
tolerant landscaping, and the exccutive board shall not and the
governing documents must not unreasonably deny or withhold
approval for the installation of drought tolerant landscaping or
unreasonably determine that the drought tolerant landscaping is not

compatible with the style of the common-interest community.
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2. The associgtion may not charge a fee fo a unit’s owner
who is seeking approval to install drought tolerant landscaping
pursunnt to this section,

3. Installation of drought tolerant landscaping within any
common element ot conversion of traditional landscaping or
cultivated vegetation, such as turf grass, to drought tolerant
landscaping within any common ¢lement shall not be deemed fo be
a change of use of the common element unless:

(a) The common element has been designated as a park, open
play space or golf course on a recorded plat map; or

(b) The traditional landscaping or cultivated vegetation is
required by a governing body under the terms of any applicable
zoning ordinance, permit or approval or as a condition of approval
of any final subdivision map,

{33} 4. As used in this section, “dronght tolerant landscaping™
means landscaping which conserves water, protects the environment
and is adaptable to local conditions. The term includes, without
limitation, the use of mulches such as decorative rock and artificial
turf,

See, 27. NRS 116.335 is hereby amended to read as follows:

116.335 1. Unless, at the time a unit’s owner purchased his
or her unit, the declaration prohibited the unit’s owner from renting
or leasing his or her unit, the association may not prohibit the unit’s
owner from renting or leasing his or her unit,

2. Unlegs, at the time a unit’s owner purchased his or her unit,
the declaration required the unit’s owner to secure or obtain any
approval from the association in order to rent or lease his or her unit,
an association may not require the unit’s owner fo secure or obtain
any approval from the association in order to rent or lease his or her
i,

3. Ifa declaration containg a provision establishing a maximum
number or percentage of units in the common-interest community
which may be rented or leased, that provision of the declaration may
not be amended to decrease that maximum number or percentage of
}mi’ts din the common-interest community which may be rented or
cased.

4. The provisions of this section do not prohibit an association
from enforcing any provisions which govern the renting or leasing
of units and which are contained in this chapter or in any other
applicable federal, state or local laws or regulations,

5. Notwithstanding any ofher provision of law or the
declaration to the contrary;

(2) If a unit’s owner is prohibited from renting or leasing a unit
because the maximum number or percentage of units which may be
rented or leased in the common-interest community have already
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been rented or leased, the unit’s owner may seck 2 waiver of the
prohibition from the executive board based upon a showing of
economic hardship, and the executive board fay} shall grant such
a waiver apon proof of economic hardship and approve the renting
of leasing of the unit.

(b) If the declaration contains a provision establishing a
maximum number or percentage of vnits in the common-interest
community which may be rented or leased,. in determining the
maximum number or percentage of units in the common-interest
community which may be rented or leased, the number of units
owned by the declarant must not be counted or considered.

Sec. 28. NRS 116,350 is hereby amended to read as follows:

116350 1. In a common-interest community which is not
gated or enclosed and the access to which js not restricted or
controlled by a person or device, the executive board shall not and
the governing documents must not {provide} .

(@) Provide for the regulation of any road, street, alley or other
thoroughfare the right-of-way of which is accepled by the State or a
local government for dedication as a road, street, alley or other
thoroughfare for public use.

(b) Except as otherwise provided in paragraph (5) of NRS
116.3102, interfere with the parking of any automobile, privately
owned standard picknp truck, motorcycle or any other vehicle not
specifically described in subsection 2 '

9. Exeept a3 otherwiss provided in subsection 3, the provisions
of subsection 1 do not preclude an association from adopting, and
do not preclude the governing documents of an association from
setting forth, rules that reasonably yestrict the parking or storage of
recreational vehicles, watercraft, trailers or commercial vehicles in
the common-interest community to the extent authorized by law,

3. In any common-interest comtunity, the executive board
?‘?all not and the governing documents must not prohibif a person

om:

(a) Parking a utility service vehicle that has a gross vehicle
weight rating of 20,000 pounds or less:

_ (1) In an avea designated for parking for visitors, in a
designated parking area or common patking area, of on the
driveway of the unit of a subscriber or consumet, while the person is
engaged in any activity relating to the delivery of public utility
services to subseribers or consumers; or

(2) In an avea designated for parking for visitors, in a
designated %arking area or cominon parking area, or on the
driveway of his or her unit, if the person is:

() A unit’s owner or a tenant of a unit’s owner; and
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(I1) Bringing the vehicle to his or her unit pursuant to his
or her employment with the entity which owns the vehicle for the
purpose of responding to emergency requests for public wutility
services; or

h(_b% Parking a law enforcement vehicle or emergency services
vchicle:

(1) In an area designated for parking for visitors, in a
designated fparking area or common parking area, or on the
driveway of the unit of a person to whom law enforcement or
emetgency services are being provided, while the person is engaged
in his or her official duties; or

(2) In an area designated for parking for visitors, in a
designated parking area or commen parking area, or on the
driveway of his or her unit, if the person is; :

(D A unit’s owner or a tenant of a unit’s owner; and

(II) Bringing the vehicle to his or her unit pursuant to his
or her employment with the entity which owns the vehicle for the
purpose of responding to requests for law enforcement services or
SINEIZENCY Services.

4. An association may require that a person parking a utility
service vehicle, law enforcement vehicle or emergency services
vehicle as set forth in subsection 3 provide written confirmation
from his or her employer that the person is qualified to park his or
her vehicle in the manner set forth in subsection 3.

5. In a commonsinterest community which Is not gafed or
enclosed and the access lo which Is not vestricted or controlled by
a person or device, the association shall display a sign in plain
view on or near any property on which parking is prohibited or
restricted in a certain manner.

6. Asused in this section:

(a) “Bmergency services vehicle” means a vehicle:

(1) Owned by any governmental agency or political
subdivision of this State; and

(2) Identified by the entity which owns the vehicle as a
vehicle used to provide emergency services,

(b) “Law enforcement vehicle” means a vehicle:

(1) Owned by sany governmental dgency or political
subdivision of this State; and

(2) Identified by the entity which owns the vehicle as a
vehicle used to provide law enforcement services.

(¢) “Utility service vehicle” means any motor vehicle:

(1) Used in the furtherance of repairing, maintaining or
operating any structure or any other physical facility necessary for
the delivery of public utility services, including, without limitation,
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the furnishing of electricity, gas, water, sanitary sewer, telephone,
cable or community antenna service; and )

(2) Except for any emergency use, operated primarily within
the service atea of a utility’s subscribers or consumers, without
regard to whether the motor vehicle is owned, leased or rented by
the utility.

Sec, 29, NRS 116.4117 is hereby amended to read as follows:

1164117 1. Subject to the requirements set forth in
subsection 2, if a declarant, community manager or any other person
subject to this chapter fails to comply with any of its provisions or
any provision of the declaration or bylaws, any person or class of
persons suffering actual damages from the failure to comply may
bring a civil action for damages or other appropriate relief.

2. |Subject—to-the-raguit : —in-NRS-38:310-and
exeept} Exveept as otherwise provided in NRS 1163111, a civil
action for damages or other appropriate relief for a failure or refusal
to comply with any provision of this chapter or the governing
documents of an association may be brought:

(a) By the association against:

(1) A declarant;

(2) A commmnity manager, or

(3) A unit’s ownet.

(b) By a unit’s owner or a fenant or an invitee of « unit’s
owner or a tenant against:

(1) The assoeiation;

2) A declarant; or
3) Another unit’s owner of the agsociation.

(c) By a class of units’ owners constituting at least 10 percent of
the total number of voting members of the association against a
community manager.

3, Except as otherwise provided in NRS 116.31036, punitive
damages may be awarded for a willful and material failure to
comply with any provision of this chapter if the failure is established
by clear and convincing evidence.

4, The court may award reasonable aftorney’s fees to the
prevailing party.

5. The civil remedy. provided by this section is in addition to,
and not exclusive of, any other available remedy or penalty.

Sec. 30. NRS 116,745 is hereby amended to read as follows:

116745 As used in NRS 116.745 to 116.795, inclusive, and
section 1 of this act, unless the context otherwise requires,
“yiolation” means a violation of any provision of this chapter, any
regulation adopted pursuant thereto or any order of the Commission
or a hearing panel.
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Sec, 31. NRS 116.757 is hereby amended to read as follows:

116,757 1. Except as otherwise provided in this section and
NRS 2390115, a written affidavit filed with the Division pursuant
to NRS 116,760, all documents and other information filed with the

-written affidavit and all documents and other information compiled

as a result of an investigation conducted to determine whether to file
a formal complaint with the Commission are confidential, {The}
Except as otherwise provided in this subsection, the Division shall
not disclose any findings or other information that {s confidential
pursuant to this subsection, in whole or in part, to any person,
investigation-er-complaint;] unless and until a formal complaint is
filed pursuant fo subsection 2 and the disclosure is required pursuant
to subsection 2, The Division shall provide to each party to the
dispute for which the written affidavit was filed a copy of the
documents and other information submitted by the other party,

2. A formal complaint filed by the Administrator with the
Commission and all documents and other information considered by
the Commission or a hearing panel when defermining whether to
impose discipline or take other administrative action pursuant to
NRS 116.745 to 116,795, inclusive, and section 1 of this act are
public records,

Sec. 32. NRS 116.765 is hereby amended to read as follows:

116,765 1. Upon receipt of an affidavit that complies with
the provisions of NRS 116.760, the Division shiall refer the affidavit
to the Ombudsman,

2. " The Ombudsman shall give such guidance to the parties as
the Ombudsman deems necessary to assist the parties to resolve the
alleged violation. The Ombudsman shall provide each party an
opportunily to respond to any allegations or statements made by
the other parly or the Division, _

3. If the parties are unable to resolve the alleged violation with
the assistance of the Ombudsman, the Ombudsman shall provide to
the Division a report concerning the alleged violation and any
information collected by the Ombudsman during his or her efforts to
assist the parties to resolve the alleged violation, )

4, TUpon receipt of the report from the Ombudsman, the
Division shall conduct an investigation to determine whether good
cause exists to proceed with a hearing on the alleged violation.

5. If, after investigating the alleged violation, the Division
determines that the allegations in the affidavit are not frivolous,
false or fraudulent and that good cause exists to proceed with a
hearing on the alleged violation, the Administrator shall file a
formal complaint with the Commission and schedule a hearing on
the complaint before the Commission or a hearing panel.
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Sec. 33, NRS 38.310 is hereby amended to read as follows:

38310 1. [No} Except as otherwise provided in subsections
2 and 3, no civil action based upon a claim relating to:

(a) The interpretation, application or enforcement of any
covenants, conditions or restrictions applicable to residential
property or any bylaws, rules or regulations adopted by an
association; or :

b) The procedures used for increasing, decreasing or imposing
additional assessments upon residential property,

w may be commenced in any court in this State unless the action
has been submitted to mediation or arbitration pursuant to the
provisions of NRS 38.300 to 38.360, inclusive, and, if the civil
action concerns real estate within a planned community subject to

the provisions of chapter 116 of NRS or real estate within a

condominium hotel subject to the provisions of chapter 116B of
NRS, all administrative procedures specified in any covenants,
conditions or restrictions applicable to the property or in any
bylaws, rules and regulations of an association have been exhausted.

(a) A civil action described in subsection 1 concerns real estate
within « planned community subject to the provisions of chapter
116 of NRS and relates to a citation of a unit’s owner or.a fenant
of « unit’s owner for a violation of any covenunts, conditions or
restrictions applicable to residential property or any bylaws, rules
or regulations adopted by an associntion; and

(b) All administrative procedures specified in any covenants,

conditions or restrictions applicable 1o the property or in uny
bylaws, rules and regulations of an association have been
exhausted,
w (he uni’s owner or fenant may submit the civil action 1o
mediation or arbitration purswant to the provisions of NRS 3 8,300
to 38.360, inclusive, or commence the civil action in a court of
competent jurisdiction without complying with the provisions of
NRS 38.300 to 38.360, inclusive.

3. If u eivil action described in subsection 1 concerns real
estate within a planned commanity subject to the provisions of
chapter 116 of NRS and is bronght by an invifee of & unit’s owner
or a tenant of a unit’s owner, the invitee may submit the civil
action to mediation or arbitration pursuant fo the provisions of
NRS 38.300 fo 38.360, inclusive, or commence the civil action ina
court of competent jurisdiction without complying with the
provisions of NRS 38,300 to 38,360, inclusive,

4. A court shall dismiss any civil action which is commenced
in violation of the provisions of {subseetien—t=} this section.
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Sec. 34, NRS 38.330 is hereby amended to read as follows:
38.330 1. If all parties named in a written claim filed
pursuant to NRS 38.320 agree to have the claim submitted for
mediation, the parties shall reduce the agreement to writing and
shall select a mediator from the list of mediators maintained by the
Division pursuant to NRS 38.340. Any mediator selected must be

" available within the geographic area. If the parties fail to agree upon

a mediator, the Division shall appoint a mediator from the list of
mediators maintained by the Division. Any mediator appointed must
be available within the geographic arca. Unless otherwise provided
by an agreement of the parties, mediation must be completed within
60 days after the parties agree to mediation. Any agreement
obtained through mediation conducted pursuant to this section must,
within 20 days after the conclusion of mediation, be reduced to
writing by the mediator and a copy thereof provided to each party.
The agreement may be enforced as any other written agreement, If '«
party commences a civil action based upon any claim which was
the subject of mediation, the findings of the mediator are not
admissible in that action, Bxcept as otherwise provided in this
section, the parties are responsible for all costs of mediation
conducted pursuant to this section,

2, If all the parties named in the claim do not agree to

- mediation, the parties shall select an arbitrator from the list of

arbitrators maintained by the Division pursuant to NRS 38.340. Any
arbitrator selected must be availeble within the geographic area. If
the parties fail to agree upon an arbitrator, the Division shall appoint
an arbitrator from the list maintained by the Division, Any arbitrator
appointed mwust be available within the geographic area, Upon
appointing an arbiirator, the Division shall provide the name of the
arbitrator to each party. An arbitrator shall, not later than 5 days
afier the arbitrator’s selection or appointment pursuant to this
subsection, provide to the parties an informational statement relating
to the arbitration of a claim pursuant to this section, The written
informational statement;

(a) Must be written in plain English;

{b) Must explain the procedures and applicable law relating to
the arbitration of a claim conducted pursnant to this section,
including, without limitation, the procedures, timelines and
applicable law relating to confirmation of an award pursuant to NRS
38.239, vacation of an award pursuant to NRS 38.241, judgment on
an award pursuant to NRS 38.243, and any applicable statute or
court rule governing the award of altorney’s fees or costs to any
party; and

(c) Must be accompanied by a separate form acknowledging that
the party has received and read the informational statement, which
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must be returned to the arbitrator by the party not later than 10 days
after receipt of the informational statement. -

3, The Division may provide for the payment of the fees for a
mediator or an arbitrator selected or appointed pursuant to this
section from the Account for Common-[nterest Communities and
Condominium Hotels created by NRS 116.630, to the extent that:

(3) The Commission for Common-Interest Communities and
Condominium Hotels approves the payment; and

(b) There is money available in the Account for this purpose,

4. The fees for a medintor or an arbitrator selected or
appointed pursuant to this section must not exceed $750 and,
except s otherwise provided in subsection 3, each party to the
mediation or arbitration must pay an equal percentage of the fees
Jor the mediator or arbitrator.

5. A party to « mediation or an arbitration conducted
pursuant to this section is not liable for the costs or utforney’s fees
incurred by another party during the mediation or arbitration.

6, If a parly to a mediation or an arbitration conducted
pursuant fo this section submits  written statement (o the Division
alleging that the mediator or arbitrator has a conflict of interest or
is biused against that party and submits with the weltten statement
evidence to substantiate the allegation, the Division shall remaove
the mediator or arbitrator and appoint 4 mediator or urbiirator
from the list maintained by the Division pursuant 1o NRS 38.340
who is neceptable fo ench party. A mediaftor or arbitrator who has
been removed by the Division pursuant to this subsection shall
refund to the parties any paymenis made by the parties for the fees
of the mediator or arbitrator.

7. Bxcept as otherwise provided in this section and except
where inconsistent with the provisions of NRS 38.300 to 38.360,
inclusive, the arbitration of a claim pursuant to this section must be
conducted in accordance with the provisions of NRS 38.231,
38,232, 38.233, 38.236 to 38.239, inclusive, 38.242 and 38.243. At
any time during the arbitration of a claim relating to the
inferpretation, application or enforcement of any covenants,
conditions or restrictions applicable to residentlal property or any
bylaws, rules o tegulations adopted by an association, the arbitrator
may issue an order prohibiting the action upon which the claim is
based. An award must be made within 30 days after the conclusion
of arbitration, nnless a shorter period is agreed upon by the parties to
the arbitration. , ’

{5} 8 If all the parties have agreed to nonbinding arbitration,
any party to the nonbinding atbitration may, within 30 days after a
decision and award have been served upon the parties, commence a
civil action in the proper court concerning the claim which was
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submitted for arbitration. Any complaint filed in such an action must
contain a sworn statement indicating that the issues addressed in the
complaint have been arbitrated pursuant to the provisions of NRS
38.300 to 38.360, inclusive. If an action is commenced within that
period, the findings of the arbitrator are not admissible in that
action, If such an action is not commenced within that period, any
party to the arbitration may, within 1 year after the service of the
award, apply to the proper court for a confirmation of the award
pursuant to NRS 38.239.

$64 9. If all the parties agree in writing to binding arbitration,
the arbitration must be conducted in accordance with the provisions
of this chapter. An award procured purswant to such binding
arbitration may be vacated and a rehearing granted upon application
of a party pursuant to the provisions of NRS 38.241,

-} 10. If, after the conclusion of binding arbitration, a party:

(a) Applies to have an award vacated and a rehearing granted
pursuant to NRS 38.241; or

(b) Commences a civil action based upon any claim which was

the subject of arbitration,
“+ the party shall, if the party fails to obtain a mote favorable award
or judgment than that which was obtained in the initial binding
arbitration, pay all costs and reasonable attorney’s fees incurred by
the opposing patty after the application for a rehearing was made or
after the complaint in the civil action was filed.

183 If a party commences a civil action based upon any claim
which was the subject of arbitration, the findings of the arbitrator
are not admissible in that action.

11, Upon request by a party, the Division shall provide a
statement to the party indicating the amount of the fees for a
medjator or an arbitrator selected or appointed pursuant to this
section, '

19} 12. As used in this section, “geographic arca” means an
area within 150 miles from any residential property or association
which is the subject of a written claim submitted pursuant to
NRS 38.320.

See, 35, The provisions of NRS 116.31164, as amonded by
section 23 of this act, apply only if a notice of default and election to
sell is recorded pursuant to NRS 116.31162 on or after July 1, 2011,

Sec. 36, This act becomes effective on July 1, 2011,
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COMMISSION FOR COMMON INTEREST COMMUNITIES
AND CONDOMINIUM HOTELS
ADVISORY OPINION NO. 2010-01

Subject: Inclusion of Fees and Costs as an Element of the Super Priority Lien

QUESTION

Under NRS 116.3116, the super priority of an assessment lien includes
"assessments for common expenses based on the periodic budget adopted by
the association pursuant to NRS 116.3115 which would have become due in the
absence of acceleration” during the 6 or 9 month super priority period. May the
association also recover, as part of the super priority lien, the costs and fees
incurred by the association in collecting such assessments?

ANSWER
An association may collect as a part of the super priority lien (a) interest
permitted by NRS 116.3115, (b) late fees or charges authorized by the
declaration, (c) charges for preparing any statements of unpaid assessments and
(d) the "costs of collecting” authorized by NRS 116.310313.

ANALYSIS

Statutory Super Priority. NRS Chapter 116 provides for a "super

priority” lien for certain association assessments. NRS 116.3116 provides, in
pertinent part, as follows:
NRS 116.3116 Liens against units for assessments.
1. The association has a lien on a unit for . . . any assessment
levied against that unit . . . from the time the . . . assessment . . .

becomes due. . ..

2. A lien under this section is prior to all other liens and
encumbrances on a unit except:

(a) Liens and encumbrances recorded before the recordation of the
declaration and, in a cooperative, liens and encumbrances which
the association creates, assumes or takes subject to,

(b) A first security interest on the unit recorded before the date on
which the assessment sought to be enforced became delinguent or,
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in a cooperative, the first security interest encumbering only the
unit's owner's interest and perfected before the date on which the
assessment sought to be enforced became delinquent; and

(c) Liens for real estate taxes and other governmental assessments
or charges against the unit or cooperative.

The lien is also prior to all security interests described in paragraph
(b) to the extent of any charges incurred by the association on a
unit pursuant to NRS 116.310312' and to the extent of the
assessments for common expenses based on the periodic budget
adopted by the association pursuant to NRS 118.3115 which would
have become due in the absence of acceleration during the 9
months immediately preceding institution of an action to enforce the
lien, unless federal regulations adopted by the Federal Home Loan
Mortgage Corporation or the Federal National Mortgage
Association require a shorter period of priority for the lien. If federal
regulations adopted by the Federal Home Loan Mortgage
Corporation or the Federal National Mortgage Association require a
shorter period of priority for the lien, the period during which the lien
is prior to all security interests described in paragraph (b) must be
determined in accordance with those federal regulations, except
that notwithstanding the provisions of the federal regulations, the
period of priority for the lien must not be less than the 6 months
immediately preceding institution of an action to enforce the lien. . .

NRS 116.31186 further provides that "Unless the declaration otherwise provides,
any penalties, fees, charges, late charges, fines and interest charged pursuant to
paragraphs (j) to (n), inclusive, of subsection 1 of NRS 116.3102 are enforceable
as assessments under this section.”

UCIOA. The "super priority" provisions of NRS Chapter 116, like the rest
of the chapter, are based on the 1982 version of the Uniform Common Interest

Ownership Act (UCIOA) adopted by the National Conference of Commissioners

I NRS 116.310312, enacted in 2009, provides for the recovery by the association of certain costs incurred
by an association with respect to a foreclosed or abandoned unit, including costs incurred to "Maintain the
exterior of the unit in accordance with the standards set forth in the governing documents” or "Remove or
abate a public nuisance on the exterior of the unit...."
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of Uniform State Laws (NCCUSL). A comparison of the statutory language in

UCIOA? and NRS reveals few material changes:

UCIOA 3-116. (1994)

(a) The association has a statutory lien
on a unit for any assessment levied
against that unit or fines imposed
against its unit owner. Unless the
declaration otherwise provides, fees,
charges, late charges, fines, and
interest charged pursuant to Section 3-
102(a)(10), (11), and (12) are
enforceable as assessments under this
section. If an assessment is payable in
instaliments, the lien is for the full
amount of the assessment from the
time the first installment thereof
becomes due.

(b) A lien under this section is prior to
all other liens and encumbrances on a
unit except

(i) liens and encumbrances recorded
before the recordation of the
declaration and, in a cooperative, liens
and encumbrances  which  the
association creates, assumes, or takes
subject to,

(i) a first security interest on the unit
recorded before the date on which the
assessment sought to be enforced
became delinquent, or, in a
cooperative, the first security interest
encumbering only the unit owner's
interest and perfected before the date
on which the assessment sought to be
enforced became delinquent, and

NRS 116.3116 Liens against units
for assessments.(2009)

1. The association has a lien on a unit
for . . . any assessment levied against
that unit or any fines imposed against
the unit's owner from the time the . . .
assessment or fine becomes due.
Unless the declaration otherwise
provides, any penalties, fees, charges,
late charges, fines and interest charged
pursuant to paragraphs () to (n),
inclusive, of subsection 1 of NRS
116.3102 are enforceabie as
assessments under this section. If an
assessment is payable in installments,
the full amount of the assessment is a
lien from the time the first instaliment
thereof becomes due.

2. A lien under this section is prior to
all other liens and encumbrances on a
unit except:

(a) Liens and encumbrances recorded
before the recordation of the
declaration and, in a cooperative, liens
and encumbrances which the
association creates, assumes or takes
subject to;

(b) A first security interest on the unit
recorded before the date on which the
assessment sought to be enforced
became delinquent or, in a cooperative,
the first security interest encumbering
only the unit's owner's interest and
perfected before the date on which the
assessment sought to be enforced
became delinguent; and

2 The 1982 version of UCIOA was superseded by a 1994 version, which is used here, and a 2008 version,

discussed below.
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(iii) liens for real estate taxes and other
governmental assessments or charges
against the unit or cooperative.

The lien is also prior to all security
interests described in clause (ii) above
to the extent of the common expense
assessments based on the periodic
budget adopted by the association
pursuant to Section 3-115(a) which
would have become due in the
absence of acceleration during the six
months immediately preceding
institution of an action to enforce the
lien.

(c) Liens for real estate taxes and other
governmental assessments or charges
against the unit or cooperative.

The lien is also prior to all security
interests described in paragraph (b) to
the extent of any charges incurred by
the association on a unit pursuant to
NRS 116.310312 and to the extent of
the assessments for common
expenses based on the periodic budget
adopted by the association pursuant to
NRS 116.3115 which would have
become due in the absence of
acceleration during the 9 months
immediately preceding institution of an
action to enforce the lien, unless
federal regulations adopted by the
Federal Home Loan Morigage
Corporation or the Federal National
Mortgage Association require a shorter
period of priority for the lien. If federal
regulations adopted by the Federal
Home Loan Mortgage Corporation or
the Federal National Mortgage
Association require a shorter period of
priority for the lien, the period during
which the lien is prior to all security
interests described in paragraph (b)
must be determined in accordance with
those federal regulations, except that
notwithstanding the provisions of the
federal regulations, the period of
priority for the lien must not be less
than the 6 months immediately
preceding institution of an action to
enforce the lien.

Reported Cases. There are no reported Nevada cases addressing the

issue of whether the super priority lien may include amounts other than just the 6

or 9 months of assessments. Because NRS Chapter 116 is based on a Uniform
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Act, however, decisions in other states that have adopted UCIOA can be helpful.
Colorado and Connecticut are both UCIOA states; reported cases in both these
states have addressed the question presented in this opinion.

In Hudson House Condominium Association, Inc. v. Brooks, 611 A.2d 862
(Conn., 1992), the Connecticut Supreme Court rejected an argument by the
holder of the first mortgage that "because [the statute] does not specifically
include 'costs and attorney's fees' as part of the language creating [the
association's] priority lien, those expenses are properly includable only as part of
the nonpriority lien that is subordinate to [the first mortgagee's] interest.” In
reaching its conclusion, however, the court relied on a non-uniform statute
dealing with the judicial enforcement of the association lien.® In a footnote the
court also noted that the super priority language of the Connecticut version of
UCIOA 3-116 had since been amended to expressly include attorney's fees and
costs in the priority debt.

The two Colorado cases that have considered this issue reached their
conclusion, that the priority debt includes attorneys' fees and costs, based on
statutory language similar to Nevada's. The language of the court in First Atl.
Mortgage, LLC v. Sunstone N. Homeowners Ass'n, 121 P.3d 254 (Colo. App
2005) is very helpful:

Within the meaning of Section 2(b), a "lien under this section” may

include any of the expenses listed in subsection (1), including "fees,

charges, late charges, attorney fees, fines, and interest." Thus,
although the maximum amount of a super priority lien is
defined solely by reference to monthly assessments, the lien

itself may comprise debts other than delinquent monthly
assessments.[Emphasis added.]

3 C.G.8.A. Section 47-258(g)
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In support of its holding, the Sunstone court quoted the following language from
James Winokur, Meaner Lienor Community Associations: The "Super Priority”

Lien and Related Reforms Under the Uniform Common Ownership Act, 27 Wake

Forest L. Rev. 353, 367:

A careful reading of the . . . language reveals that the association's
Prioritized Lien, like its Less-Prioritized Lien, may consist not
merely of defaulted assessments, but also of fines and, where the
statute so specifies, enforcement and attorney fees. The reference
in Section 3-116(b) to priority "to the extent of" assessments which
would have been due "during the six months immediately preceding
an action to enforce the lien" merely limits the maximum amount of
all fees or charges for common facilities use or for association
services, late charges and fines, and interest which can come with

the Prioritized Lien.

The decision of the court in Sunstone was followed in BA Mortgage, LLC v. Quail
Creek Condominium Association, Inc., 192 P.2d 447 (Colo. App, 2008).
A comparison of the language of the Colorado statute and the language of

the Nevada statute reveals that the two are virtually identical:

ADOPTED DECEMBER 8, 2010

CRS 38-33.3-316 Lien for
assessments. (2008)

(1) The association . . . has a statutory
lien on a unit for any assessment levied
against that unit or fines imposed
against its unit owner. Unless the
declaration otherwise provides, fees,

charges, late charges, attorney fees,
fines, and interest charged pursuant
to section 38-33.3-302 (1) (), (1) (k),
and (1) (1), section 38-33.3-313 (6), and
section 38-33.3-315 (2) are
enforceable as assessments under this
article. The amount of the lien shall
include all those items set forth in this
section from the time such items

become due. . ..

NRS 116.3116 Liens against units
for assessments. (2009)

. The association has a lien on a unit
for . . . any assessment levied against
that unit or any fines imposed against
the unit's owner from the time the . . .
assessment or fine becomes due.
Unless the declaration otherwise
provides, any . . . fees, charges, late
charges, fines and_ interest charged
pursuant to paragraphs () to (n),
inclusive, of subsecton 1 of NRS
116.3102 are enforceable as
assessments under this section. . ..




ADOPTED DECEMBER 8, 2010

(2) (a) A lien under this section is prior
to all other liens and encumbrances on
a unit except:

* Kk *

(b) Subject to paragraph (d) of this
subsection (2), a lien under this section
is also prior to the security interests
described in subparagraph (ll) of
paragraph (a) of this subsection (2) to
the extent of:

(I) An_amount equal to the common
expense assessments based on a

periodic _budget adopted by the
association under_ section_38-33.3-

2. A lien under this section is prior to
all other liens and encumbrances on a
unit except:

* * %

The lien is also prior to all security
interests described in paragraph (b) to

the extent of any charges incurred by |

the association on a unit pursuant to
NRS 116.310312 and to the extent of
the assessments for common
expenses based on the periodic
budget adopted by the association
pursuant to NRS 116.3115 which
would have become due in the
absence of acceleration during the 9
months __immediately _preceding

315 (1) which_would have become
due, in_ the absence of _any
acceleration, during the six months
immediately preceding institution by
either the association or any party
holding a lien senior to any part of the
association lien created under this
section of an action or a nonjudicial
foreclosure either to enforce or to
extinguish the lien. [Emphasis added.]

institution of an action to enforce the
lien, unless federal regulations adopted
by the Federal Home Loan Mortgage
Corporation or the Federal National
Mortgage Association require a shorter
period of priority for the lien. If federal
regulations adopted by the Federal
Home Loan Mortgage Corporation or
the Federal National Mortgage
Association require a shorter period of
priority for the lien, the period during
which the lien is prior to all security
interests described in paragraph (b)
must be determined in accordance with
those federal regulations, except that
notwithstanding the provisions of the
federal regulations, the period of
priority for the lien must not be less
than the 6 months immediately
preceding institution of an action to
enforce the lien. This subsection does
not affect the priority of mechanics’ or
materialmen’s liens, or the priority of
liens for other assessments made by
the association. [Emphasis added.]
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2008 UCIOA. In 2008 NCCUSL proposed the following amendment to 3-

116 of UCIOA*:

SECTION 3-116. LIEN FOR ASSESSMENTS; SUMS DUE
ASSOCIATION; ENFORCEMENT.

(a) The association has a statutory lien on a unit for any
assessment levied-against-attributable to that unit . . .. Unless the
declaration otherwise provides, reasonable attorney’s fees and
costs, other fees, charges, late charges, fines, and interest
charged pursuant to Section 3-102(a)(10), (11), and (12), and any
other sums due to the association under the declaration, this [act],
or as a result of an administrative, arbitration, mediation, or judicial
decision are enforceable in_the same manner_as unpaid
assessments under this section. If an assessment is payable in
instaliments, the lien is for the full amount of the assessment from

the time the first instaliment thereof becomes due.

(b) A lien under this section is prior to all other liens and
encumbrances on a unit except:

@)1) liens and encumbrances recorded before the recordation of
the declaration and, in a cooperative, liens and encumbrances
which that the association creates, assumes, or takes subject to-;

{ii)}(2) except as otherwise provided in subsection (c), a first security

interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent; or, in a
cooperative, the first security interest encumbering only the unit
owner's interest and perfected before the date on which the
assessment sought to be enforced became delinquents; and

Giy(3) liens for real estate taxes and other governmental
assessments or charges against the unit or cooperative.

(c) A Fhe lien under this section is also prior to all security interests
described in subsection (b)(2) clause—(ii}—abeve to the extent of
both the common expense assessments based on the periodic
budget adopted by the association pursuant to Section 3-115(a)
which would have become due in the absence of acceleration
during the six months immediately preceding institution of an action

to enforce the lien and reasonable attorney’s fees and costs

incurred by the association in foreclosing the association’s
lien.. . . [Emphasis added.}

* The changes noted are fo 1994 UCIOA.
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New Comment No. 8 to 3-116 states as follows:

8. Associations must be legitimately concerned, as fiduciaries of the

unit owners, that the association be able to collect periodic common

charges from recalcitrant unit owners in a timely way. To address

those concerns, the section contains these 2008 amendments:

First, subsection (a) is amended to add the cost of the

association’s reasonable attorneys fees and court costs to the

total value of the association’s existing ‘super lien’ - currently,

6 months of regular common assessments. This amendment is

identical to the amendment adopted by Connecticut in 1991; see

C.G.S. Section 47-258(b).° The increased amount of the

association’s lien has been approved by Fannie Mae and local

lenders and has become a significant tool in the successful
coliection efforts enjoyed by associations in that state. [Emphasis
added.]

Discussion. The Colorado Court of Appeals and the author of the Wake
Forest Law Review article quoted by the court in the Sunstone case both
concluded that although the assessment portion of the super priority lien is
limited to a finite number of months, because the assessment lien itself includes
"fees, charges, late charges, attomey fees, fines, and interest,” these charges
may be included as part of the super priority lien amount. This language is the
same as NRS 116.3116, which states that "fees, charges, late charges, fines and
interest charged pursuant to paragraphs (j) to (n), inclusive, of subsection 1 of
NRS 116.3102 are enforceable as assessments." As the Sunsfone court noted
"although the maximum amount of the super priority lien is defined solely by
reference to monthly assessments, the lien itself may comprise debts other than

delinquent monthly assessments."

> The statutory change noted by the Connecticut Supreme Court in the Hudsen House case referred to
above.
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The referenced' statute, NRS 116.3102, provides that an association has
the power to:

)] Impose and receive any payments, fees or charges
for the use, rental or operation of the common elements, other than
limited common elements described in subsections 2 and 4 of NRS
116.2102, and for services provided to the units' owners, including,
without limitation, any services provided pursuant to NRS
116.310312.

(k) Impose charges for late payment of assessments
pursuant to NRS 116.3115.

()] Impose construction penalties when authorized
pursuant to NRS 116.310305.

(m) Impose reasonable fines for violations of the
governing documents of the association only if the association
complies with the requirements set forth in NRS 116.31031.

(n)  Impose reasonable charges for the preparation and
recordation of any amendments to the declaration or any
statements of unpaid assessments, and impose reasonable fees,
not to exceed the amounts authorized by NRS 116.4109, for
preparing and furnishing the documents and certificate required by
that section. '

It is immediately apparent that the charges authorized by NRS
116.3102(1)(j) through (n) cover a wide variety of circumstances. The fact that
"fees, charges, late charges, fines and interest” that may be included as part of
the assessment lien under NRS 116.3116 include amounts unrelated to monthly
assessments does not mean, however, that such amounts should not be
included in the super lien if they do relate to the applicable super priority monthly
assessments. It appears that only those association charges authorized under

NRS 116.3102(1) Subsections (k) and a portion of (n) apply to the collection of

unpaid assessments, i.e., Subsection (k)'s charges for late payment of

10
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assessments and Subsection (n)'s charges for preparing any statements of
unpaid assessments. Subsection (j)'s charges for use of common elements or
providing association services, Subsection (I)'s construction penalties and
Subsection (n)'s amendments to the declaration and providing resale information
clearly do not relate to the collection of monthly assessments.

The inclusion of the word "fines" authorized by NRS 116.3102(1)(m) as
part of the assessment lien presents an additional problem in Nevada. The
"fines" referred to in NRS 116.3116/NRS 116.3102(1)(m) are fines authorized by
NRS 116.31031. While fines may be imposed for "violations of the governing
documents," which, of course, could include non-payment of assessments
required by the governing documents, the hearing procedure mandated by NRS
116.31031 prior to the imposition of "fines" refers to an inquiry involving conduct
or behavior that violates the governing documents, not the failure to pay
assessments. Because "fines" involve conduct or behavior, enforcement of fines
are given special treatment under NRS 116.31162:

4, The association may not foreclose a lien by sale based on a

fine or penalty for a violation of the governing documents of the

association unless:

(a)  The violation poses an imminent threat of causing a
substantial adverse effect on the health, safety or welfare of the

units’ owners or residents of the common-interest community; or

(b) The penalty is imposed for failure to adhere to a

schedule required pursuant to NRS 116.310305.

Thus, to use the words of the Sunsione court, the "plain language” of NRS
116.3116, when read in conjunction with NRS 116.3102(1) (j) through (n),

supports the conclusion that the only additional amounts that can be included as

part of the super priority lien in Nevada are "charges for late payment of

H
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assessments pursuant to NRS 116.3115" and "reasonable charges for the
preparation and recordation of . . . any statements of unpaid assessments.” NRS
116.3102(1)(%),(n). Note that the reference in Subsection (k) to NRS 116.3115
appears to be solely for the purpose of identifying what is meant by the word
"assessment,” though NRS 116.3115(3) provides for the payment of interest on
"Any assessment for common expenses or instaliment thereof that is 60 days or
more past due...."

Conclusion. The super priority language contained in UCIOA 3-116
reflected a change in the traditional common law principle that granted first
priority to a mortgage lien recorded prior to the date a common expense
assessment became delinquent. The six month priority rule contained in UCIOA
3-116 established a compromise between the interests of the common interest
community and the lending community. The argument has been advanced that
limiting the super priority to a finite amount, i.e., UCIOA's six months of budgeted
common expense assessments, is necessary in order to preserve this
compromise and the willingness of lenders to continue to lend in common
interest communities. The state of Connecticut, in 1991, NCCUSL, in 2008, as
well as "Fannie Mae and local lenders™® have all concluded otherwise.

Accordingly, both a plain reading of the applicable provisions of NRS
116.3116 and the policy determinations of commentators, the state of
Connecticut and lenders themselves support the conclusion that associations
should be able to include specified costs of collecting as part of the association's

super priority lien. We reach a similar conclusion in finding that Nevada law

6 See New Comment No. § 1o UCIOA 3-116(2008) quoted above.
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authorizes the collection of "charges for late payment of assessments” as a
portion of the super lien amount.

In 2009, Nevada enacted NRS 116.310313, which provides as follows:

NRS 116.310313 Collection of past due obligation; charge of
reasonable fee to collect.

1. An association may charge a unit's owner reasonable
fees to cover the costs of collecting any past due obligation. The
Commission shall adopt regulations establishing the amount of the
fees that an association may charge pursuant to this section.

2. The provisions of this section apply to any costs of
collecting a past due obligation charged to a unit's owner,
regardless of whether the past due obligation is collected by the
association itself or by any person acting on behalf of the
association, including, without limitation, an officer or employee of
the association, a community manager or a collection agency.

3. As used in this section:

(a) “Costs of collecting” includes any fee, charge or cost,
by whatever name, including, without limitation, any collection fee,
filing fee, recording fee, fee related to the preparation, recording or
delivery of a lien or lien rescission, title search lien fee, bankruptcy
search fee, referral fee, fee for postage or delivery and any other
fee or cost that an association charges a unit's owner for the
investigation, enforcement or collection of a past due obligation.
The term does not include any costs incurred by an association if a
lawsuit is filed to enforce any past due obligation or any costs
awarded by a court.

(b)  “Obligation” means any assessment, fine,
construction penalty, fee, charge or interest levied or imposed
- against a unit's owner pursuant to any provision of this chapter or
the governing documents.

Since Nevada law specifically authorizes an association to recover the
"costs of collecting" a past due obligation and, further, limits those amounts, we

conclude that a reasonable interpretation of the kinds of "charges" an association

13
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may collect as a part of the super priority lien include the "costs of collecting”
authorized by NRS 116.310313. Accordingly, the following amounts may be
included as part of the super priority lien amount, to the extent the same relate to
the unpaid 6 or 9 months of super priority assessments: (a) interest permitted by
NRS 116.3115, (b) late fees or charges authorized by the declaration in
accordance with NRS 116.3102(1)(k), (c) charges for preparing any statements
of unpaid assessments pursuént to NRS 116.3102(1)(n) and (d) the "costs of

collecting" authorized by NRS 116.310313.
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2009 Legislative Summary

NRS 116, the law governing HOAs in Nevada, was modified by 15 bills, most of which
are now in effect. This special edition of the Community Insights newsletter offers a brief
overview of the changes affecting homeowners associations from the 2009 Nevada Legisla-
tive Session and related information.

Changes to NRS 116 are reflected in the new law, copies of which may be pur-
chased from the Office of the Ombudsman for $15. This publication emphasizes
key changes that affect the vast majority of associations statewide. It ig distrib-
ated with the intent of bringing attention to new provisions that require action by
most associations. For details on the implementation or adoption of new policies,
associations are advised to consult an attorney, accountant, reserve study special-
ist or other appropriate professional.

Bill Digest

EDITOR’S NOTE: The following
summaries reflect the Real Estate Divi-
sion’s understanding of the changes to
NRS 116 as it pertains to enforcement
and administration. Some matters may be
clarified further through regulations
adopted by the Commission on Common-
Interest Communities and Condominium
Hotels, through hearings on specific com-
plaints, or other means.

There are nearly 3,000 homeowner
associations throughout the state, and the
application of the law to any given asso-
ciation will vary depending upon its cir-
cumstances. Boards must exercise sound
business judgment to determine the poli-

cies to ensure their associations are in
compliance. They are advised to consult
with their attorneys, CPAs or other ap-
propriate expert on any matters in which
they are in doubt.

ASSOCIATION POWERS/
DUTIES/ RESTRICTIONS

AB 129 prohibits HOAs from restrict-
ing the parking of utility vehicles 20,000
Ibs. or less, law enforcement vehicles and
emergency service vehicles. Regarding
utility vehicles, parking must be allowed

See Digest on Page 2

Focus shifts to regulatory changes

Following numerous changes to NRS
116, several new sections of regulations
are under consideration that potentially
will affect the way homeowners associa-
tions and community managers conduct
business.

The Real Estate Division recently pre-
sented the text of several proposed regula-
tions at public workshops held in Las Ve-
gas and teleconferenced to Carson City.

See Regulations on Page 5
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Continued from Page 1

where visitors can park, on common parking areas or in
the driveways of the consumer while utility services are
being provided to that unit. Also, these vehicles can also
be parked in these same locations by owners and tenants
if they are required by their employers to have these
vehicles at home in order to respond to emergencies, For
law enforcement and emergency vehicles, these same
parking rules apply if they are engaged in their official
duties or are required by their employers to have the
vehicles at their homes. Associations can require written
proof of the requirement of the employer. (NRS 116.350)
(Eff. 10/1/09)

AB 204 requires the HOA Board to make available
to unit owners — at the time it makes the budget avail-
able — the policies for collecting fees, fines, assessments,
and costs from owners and include information on the
rights and responsibilities regarding these collections.
(NRS 116.31151) It also allows HOAs to have a super-
priority lien for 9 months of unpaid assessments and
related costs (increased from 6 months). (NRS 116.3116)
(Eff. 10/1/09)

AB 350 (1.7) creates a new section of law authorizing
associations to charge “reasonable fees” for collecting ‘
any past due obligations. (NRS 116.3102) (Eff. 6/9/09 for

regulations, 1/1/10 for all other purposes)

AB 361 authorizes associations to improve the ap-
pearance of vacant and foreclosed properties, It allows,
without liability for violating trespass laws, entry on the
grounds of these kinds of properties to maintain the ex-
teriors, or abate nuisances (visible, threaten health or
safety, result in blight, adversely affect the use and en-
joyment of neighbors’ properties). This maintenance
work can begin if -- after notice and a hearing -- the
owner refuses to do so. Further, the costs for the mainte-
nance can become a priority lien if the owner doesn’t pay
the costs. In addition, people who acquire foreclosed
properties, including banks, must give the association
contact information within 30 days after filing an action
to recover the debt (such as the first mortgage) or re-
cording a notice of a breach of the obligation and the
election to sell the unit. (NRS 116.3102, .310312 and
.3116) (Bff. 10/1/09)

SB 68 relates to security walls and provides that
associations must maintain them unless the governing
documents provide otherwise. However, for associations
created before Oct. 1, 2009, the requirements of this bill
do not apply until January 2013, (Eff. 1/1/13, or earlier)

See Bill Digest on Page 3 ‘
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SB 182 (28) and SB 183 (31) prohibit the association
from interrupting utility services except for nonpayment
of utility charges, Before any interruption, the owner or
tenant must get at least a 10-day notice. (NRS 116.345)
(Eff.10/1/09)

SB 183 (28) An association’s official publications
(newsletters, Web sites, bulletin boards, magazines) now
must provide “equal space” to opposing points of view
upon request and at no cost. This equal space require-
ment is with respect to certain specific subject areas, in-
cluding but not limited to: mentions of candidates or bal-
lot questions, viaws or opinions on matters of official in-
terest such as adoption of rules, issues on which there
will be a vote, and so forth. In addition, there is protec-
tion from civil or criminal liability for the association,
officers, employees and agents for any act or omission
that arises out of the publication of information pursuant
to this provision. (NRS 116.31175) (Eff.10/1/09)

BOARD MEMBERS

AB 350 (3.5, 5.5, and 16.5) adds to the duties of ex-
ecutive board members to clarify that not only must they
act as fiduciaries but they must act: 1) on an informed
basis, 2) and in the honest belief that their actions are in
the best interest of the association. (NRS 116.3103) On
the other hand, board members and officers are protected
from punitive damages for acts and omissions that occur
in their capacity as board members and officers. (NRS
116.31036) There is an exception to the protection from
punitive damages where acts are willful and establish a
material failure to comply with the law (NRS 116.4117);

New NRS 116 on sale

Copies of NRS 116 are available for sale through
the Office of the Ombudsman, as well as the Legis-
lative Counsel Bureau. The latest copies contain
all of the changes from last year’s Legislative ses-
sion. The price is $15 per copy.

In Southern Nevada, interested parties may
purchase copies at the Ombudsman’s Office at 2501
E. Sahara Ave, Suite 202, or at the LCB on the
fourth floor of the Sawyer Building, 555 E. Wash-
ington Ave,

Tn Carson City, copies are available at the Real
Estate Division, 788 Fairview Drive, Suite 102, or
the LCB at 401 S. Carson St.

these damages can be sought not only against the asso-
ciation but against unit owners and the declarant as
well. (Eff. 7/1/09)

SB 182 (14) also addresses executive board and offi-
cer liability. It provides that punitive damages cannot be
recovered from the association, the board members or
officers for acts or omissions that occur in their official
capacities as board members of officers. (NRS 116.31036)
(Eff. 10/1/09)

SB 182 (13) When a declarant has fully terminated
control of the HOA, the owners shall elect an executive
board of at least 3 members, all of whom must be owners
(previously a “majority” had to be owners). Then the ex-
ecutive board shall elect officers, but unless the govern-
ing documents provide otherwise, officers of the associa-
tion are not required to be unit owners. (NRS 116.31034)
(Eff.10/1/09)

SB 182 (25) and SB 183 (29) prohibit executive board
members and officers from contracting with the associa-
tion to provide financing (this was added to provisions
which already disallowed the providing of goods and ser-
vices to the association). (NRS 116.31183 and NRS
116.31187) (Eff.10/1/09)

SB 183 (3) and SB 253 (2) provide that an executive
board member who will gain personal profit or compensa-
tion from a matter before the board must:

1) disclose that matter to the board and
2) abstain from voting on that matter.

If a board member is an employee or affiliate of the
declarant, those factors do not by themselves violate this
provision, nor does the fact that a board member is also a
unit owner constitute a violation of this provision. SB
253 also provides that executive board members must
disclose if members of households or certain relatives will
profit from matters before the board. (NRS 116.31084)
(E£f.10/1/09)

SB 183 (14) Terms for executive board members may
be increased from 2 to 3 years but there is no limitation
on the number of terms -- unless the governing docu-
ments provide otherwise. (NRS 116.31034) (Eff.10/1/09)

SB 351 (9) Unless the governing documents provide
that executive board vacancies must be filled by a vote of
the membership, vacancies can be filled by appointment
by the remaining board members. (NRS 116.3103)
(Eff.10/1/09)

See Bill Digest on Page 4
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Questions? Contact Compllance

The laws are in place and hopefully, by now, most homeowner associations have implemented the necessary
changes to their elections, meetings and policies. For associations uncertain of their obligations under the new
laws, the Real Estate Division offers a valuable resource.

Compliance, the office within the Division charged with enforcement of NRS 1186, offers regular hours to call

or visit and seek answers to HOA-related questions.

Any party within an association may call statewide toll-free 877-829-9907 from 8 a.m. to 5 p.m. weekdays and
ask to speak with an investigator. For more in-depth issues, investigators are available by appointment Tues-
days through Thursdays from 9-11 a.m. and 1:30-3:30 p.m. in Las Vegas, and weekdays from 8 a.m. to 1 p.m. and

2 p.m. to 5 p.m. in Carson City.

Bruce Alitt, chief investigator, encourages associations to contact his office, stating his office has helped many
associations get into compliance with as little as a phone call or a letter of instruction.

“We're in the resolution business more than the punishment business,” Alitt said. “While we have the tools to
deal with serious matters, some things can be handled through simpler means.”

Ultimately, Alitt said, associations must determine policies that are proper for their particular circumstances,

using the appropriate expert’s advice as needed.

Bill Digest

Continued from Page 3
UNIT OWNERS - RIGHTS/RESPONSIBILTIES

AB 350 (12.5) allows an owner who is retaliated
against by the executive board, board members, officers,
employees or agents for complaining in good faith about
violations of laws or governing documents — or request-
ing to review association records — to bring a separate
action in court to recover compensatory damages and
attorney’s fees. (INOTE: The definition of retaliatory ac-
tion means “taking actions that affect the unit owner’s
rights as a unit owner,” according to the Commission on
Common-Interest Communities at its July 31, 2007
meeting.) (NRS 116.31183) (Eff. 7/1/09)

AB 350 (13.7) (15.5) These provisions clarify that the
public offering or resale package contains a statement
listing all current and expected fees per unit — associa-
tion fees, fines, assessments, late charges and penalties,
interest rates for assessments, additional costs for col-
lecting past due fines, and charges for opening and clos-
ing files (NRS 116.4103 and NRS 116.4109) (Eff. 7/1/09)

SB 114 prohibits CC&Rs from prohibiting or unrea-
sonably restricting the use of solar or wind energy sys-
tems, and specifically allows the use of black solar glaz-
ing (NRS 111.239 and NRS 278.0208) (Eff.6/9/09)

SB 182 (19) provides that when the executive board
receives a written complaint from an owner alleging that
the board has violated NRS 116 or the governing docu-
ments, the board shall acknowledge receipt of the com-
plaint within 10 days. The board shall also notify the
owner that he or she may make a written request to

place the subject of the complaint on the agenda of the
next board meeting. (NRS 116.31087) (Eff.10/1/09)

SB 182 (26) increases the number of political signs
allowed on property, though the size limit remains the
same (24 x 36 inches). There can now be one sign for
each candidate, political party or ballot question, and an
owner cannot place signs on property where there is a
tenant without the tenant’s consent. All other laws gov-
erning political signs still apply. (NRS 116.325)
(Eff.10/1/09)

SB 182 (27) clarifies that owners cannot be prohib-
ited from installing drought-tolerant landscaping in their
own front and back yards, but still must submit plans for
architectural review, and the plans must still be compati-
ble with the community’s style. However, executive
boards shall not unreasonably deny approval. Also,
“drought-tolerant landscaping” specifically is now de-
fined to include decorative rock and artificial turf along
with other landscaping that conserves water. (NRS
116.330) (E£f.10/1/09)

SB 216 Associations may not unreasonably restrict,
prohibit or withhold approval for owners to add shutters
to improve security or conserve energy, even if they will
be attached to certain common elements or limited com-
mon elements. The owner is responsible for their mainte-
nance. A CC&R that does not unreasonably restrict shut-
ters and that is in the governing documents or policies is
enforceable if it existed as of July 1, 2009 or was in the
governing documents in effect on the close of escrow of
the first sale of a unit. (NRS 116.2111) (Eff. 7/1/09)

See Bill Digest on Page 5§

1125

N5



‘ VOLUME Vi, ISSUE |

COMMUNITY INSIGHTS

PAGE 5

Bill Digest

Continued from Page 4

SB 253 (6) Unless at the time of purchase there is a
rental prohibition, the association may not prohibit an
owner from renting a unit. Further, unless at the time of
purchase the declaration requires the owner to receive
approval from the association to rent the unit, this ap-
proval cannot be required. If the declaration has a limit
on the number of units that can be rented, it cannot be
amended to decrease the number of units which can be
rented. Even if there is a limitation on the number of
rentals, an owner can seek a waiver based upon a show-
ing of “economic hardship.” Where there is a limit on the
number of rental units, the units owned by the declarant
cannot be counted or considered when determining the
maximum number of rental units allowed. (NRS 116.335)
(Eff. 10/1/09)

SB 253 (8) It is the responsibility of the owner to pay for
the resale package when the property is being sold. Fur-
ther, this resale package must include information on
transfer fees, transaction fees, and other fees involved in
unit resales. (NRS 116.4109) (Eff. 6/9/09 pursuant to AB
350)

ELECTIONS AND VOTING

AB 251 changes procedures for elections where the
number of candidates running is the same or less than
the number of vacancies. In such cases, the executive
board must send out a notice informing owners that
those nominated will be deemed to be elected to the

See Bill Digest on Page 6

Regulations
Continued from Page 1

The first workshop of the year
was for R-204-09, which would affect
conditions under which an associa-
tion could deposit funds with an out-
of-state bank. The workshop was con-
ducted by the Division with two
members of the Commission on Com-
mon-Interest Communities and Con-
dominium Hotels in attendance.

Workshops provide the opportu-
nity for the public to view regulations
and submit comment in person be-
fore adoption. Both the Division and
the Commission hold scheduled
workshops,

TFuture workshops will affect
standards for receiving credentials to
serve as a community manager or
reserve study specialist, the way re-
serve studies are conducted, among
several other matters. For a list of
upcoming workshops and adoption
hearings, visit www.red.state.nv.us, click on Common-
Interest Communities and then Workshops and Adop-
tions (on the left side of the page). Visitors may also find
the copies of proposed text on adjoining links.

Workshops conducted by the Commission are usually
held in conjunction with regular meetings, the schedule
of which may also be found online, under the heading
Commission Meetings and Agendas on the Division’s
Web site.

The Commission on Common-interest Communities and Condominium Hotels
holds hearings on violations of NRS 116 at a 2009 meeting.

Regulations add specifics to laws passed by the Leg-
islature and have the full effect of law, In time, those
regulations pertaining to NRS 116, the section of law
governing common-interest communities, are codified
into NAC 116.

Those who wish to write to the Division or Commis-
sion regarding a proposed regulation may do so through
Administrative Legal Officer Joanne Gierer at Nevada
Real Estate Division, 2501 E. Sahara Ave., Las Vegas,
NV, 89104.
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board unless an owner submits a nomination form within
30 days after receiving the board’s notice (the nomina-
tion period). In that case, a regular election will be held
with the normal balloting procedure. If no one else is
nominated, then no ballots will be mailed out and the
previously nominated candidates will be considered
elected to the board 30 days after the date of the closing
of the nomination period. (116.31034) (Eff. 7/1/09)

SB 182 (3) states that persons who knowingly, will-
fully and with fraudulent intent alter the outcome of ex-
ecutive board elections can be found guilty of a category
D felony (1 to 4 year sentence, possible fine up to $5,000).
(NRS 116.31034) (Eff. 10/1/09)

SB 182 (4) provides that community managers or
executive board members who ask for or receive compen-
sation to influence a vote, opinion or action are guilty of a
category D felony, along with those who offer or give
such compensation. (NRS 116.31189) (Eff. 10/1/09)

SB 182 (13) prohibits an association from adopting
rules or regulations that effectively prohibit or unrea-
sonably interfere with election campaigns for the execu-
tive board. However, campaigning can be limited to 90
days before the date ballots are required to be returned.
Also, candidates may request (to the secretary or officer
specified in the bylaws) that the association send - 30
days before the election date - a “candidate informational
statement.” This statement may be limited to a single
typed page and may be sent either with the ballot, or in a
separate mailing, at the association’s expense. This cam-
paign material cannot contain defamatory, libelous or
profane information. Further, the association, directors,
officers, employees and agents are immune from criminal
and civil liability for any act or omission resulting from
the publication or disclosure of information regarding
any individuals that occurs during this election process.
(NRS 116.31034) (Bff. 10/1/09)

SB 182 (14) Removal elections: It is now easier to
remove members of the executive board. If at least 356%
of the voting members vote — and a majority of those vot-
ing vote 1n favor of removal - then the board member is
removed. In a practical sense, this means that in a com-
munity of 100 voting members, if 35 vote, and 18 vote in
favor of removal, then the board member is removed.
(NRS 116.31036) Also, pursuant to SB 182 (16), the asso-
ciation cannot adopt any rule or regulation that prevents
or unreasonably interferes with the collection of signa-
tures for a petition for a special meeting for a removal
election. (NRS 116.3108) (Eff. 10/1/09)

SB 183 (8) (14) (15) (18) (20) (21) provides that there
cannot be delegate voting in the election or removal of
executive board members. (NRS 116.31105(1)) (Eff.
10/1/09)

SB 183 (22) provides an exception to the prohibition
on delegates during the period of declarant control and 2
years after declarant control is terminated. (NRS
116.1201) (Eff. 10/1/11)

SB 183 (14) requires that the association distribute
the candidate disclosure statements with the ballots but
the association 1is not obligated to distribute any disclo-
sure if it contains information that is believed to be de-
famatory, libelous or profane. (NRS 116.31034) (Eff.
10/1/09)

RECORDS

AB 350 (6.5, 7.5) provides that owners may receive a
copy or summary of unit owner or executive board meet-
ing minutes cost-free in an electronic format or, if not in
electronic format, at the following costs: 25 cents per
page for the first 10 pages, 10 cents per page thereafter.
(NRS 116.3108, 116.31083) (E{f. 7/1/09)

AB 350 (10.5, 12.2) provides that association books
and records, including the budget, must be made avail-
able at a location not to exceed 60 miles from the CIC.
(NRS 116.31151, NRS 116.31175) (Eff. 7/1/09)

SB 182 (23.5) now includes attorney’s contracts as
records that are available for review by owners, (NOTE:
It is the opinion of the Division that this applies to cur-
rent contracts that were in place on the day the statute
went into effect, not to past ones,) (NRS 116.31175) (Eff.
10/1/09)

SB 183 (28) provides that although books, records
and other papers of the association are generally avail-
able to owners — if that document (including minutes, a
reserve study, and budget) is in a draft stage and has not
been placed on the agenda for final approval by the board
— it does not have to be provided to the owner. (NRS
116.31175) (Eff. 10/1/09)

SB 351 (13) Regarding records which are to be made
available to owners upon written request, this new law
protects the privacy of an owner’s architectural plans or
specifications submitted for approval to the association’s

See Bill Digest on Page 7
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architectural review committee. (NRS 116.31175) (Eff.
10/1/09)

MEETINGS

AB 350 (7.5) Regarding executive board meetings, on
an annual basis, two of the meetings must be held out-
side “standard business hours.” (NRS 116.31083) (Eff.
7/1/09) NOTE: NAC 116.300 defines standard business
hours as follows: “As used in this section, ‘regular busi-
ness hours’ means Monday through Friday, 9 am. to 5
p.m., excluding state and federal holidays.”

SB 182 (17) requires audio recordings of executive
board meetings (but not of the executive sessions).
Within 30 days of that meeting, the audio recordings, the
minutes and/or a summary of the minutes must be made
available to owners, including copies. (NRS 116.31083)
(E£f. 10/1/09)

SB 182 (18) now requires that if the association is
taking any action on contracts with the association’s at-
torney, it must be done during the open portion of the
executive board meeting (in the past attorney’s contracts
were only allowed to be discussed in executive session).
Further, these contracts can be reviewed by owners.
(NRS 116.31085) (Eff. 10/1/09)

SB 183 (19) provides that executive board meetings
must be held at least once every quarter, and not less
than once every 100 days (previously the reference was
to every 90 days). (NRS 116.31083) (Eff. 10/1/09)

SB 253 (3) provides that if the association solicits
bids for an “association project’, the bids must be opened
during executive board meetings. Such project is defined
as including maintenance, replacement and restoration
of common elements or the provision of services to the
association. (NRS 116.31144) (Eff. 10/1/09)

BUDGETS/ ACCOUNTS

Pass it along

N JOSHUA TREE
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Got a newsletter in your community? Be sure to let your
community know where they can review all of recent

related publications, online at www.red.state.nv.us.

changes. Residents may see Community Insights, as well as

AB 311 (1) changes audit requirements. If the
HOA budget is under $75,000, financial state-
ments only have to be reviewed by a CPA during
the year immediately preceding the year of the
reserve study (Audits are no longer required). If
budgets are $75,000 to $150,000, there just
needs to be an annual review (again, no audit).
For both of these types of associations, however,
15% of the voting members can submit a written
request for an audit. Further, if budgets are
above $150,000 there must be an annual audit
by a CPA. (NRS 116.31144) (Eff. 10/1/09)

SB 182 (21) provides that even if the governing
documents state otherwise, the executive board
has authority to impose assessments to establish
adequate reserves - without seeking or obtaining
the approval of owners. These assessments,
however, must be based on the reserve study.
(NRS 116.3115) (Eff. 10/1/09)

SB 183 (26) Money in operating accounts may
not be withdrawn without 2 signatures: one
must be of an executive board member or an

SB 182 (17) also provides that there are 2 comment
periods for owners. At the beginning of the meeting, com-
ments are limited to agenda items. At the end of the
meeting, comments can be on any subject. (NRS
116.31083) (Eff. 10/1/09)

officer and the second must be of another mem-
ber of an executive board, an officer or the community
manager. However, there can be a withdrawal with just
1 signature for 2 limited purposes: transferring money to
the reserve account at regular intervals, or making auto-

See Bill Digest on Page 8
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matic payments for utilities. This does NOT apply to lim-
ited-purpose associations, (NRS 116.31153) (Eff. 10/1/09)

SB 351 (3) This section provides that associations,
executive boards and community managers must deposit
association funds in financial institutions that are 1) in
Nevada, 2) qualified to conduct business in Nevada, or 3)
have consented to jurisdiction of Nevada courts and the
Division, if out-of-state. In addition, except as otherwise
provided by the governing documents, an association
shall deposit, maintain and invest funds in:

1) properly insured accounts (FDIC, National Credit

Union Share Insurance Fund, or Securities In-
vestor Protection Corp.);

2) with a private insurer (approved under NRS
678.755); or
3) 3)in United States government backed securi-

ties. (NRS 116.311395) (Eff. 10/1/09)

SB 351 (12) (12.3) and (12.7) require that the associa-
tion establish reserves not only for major components of
the common elements but also for “any other portion of
the CIC that the association is obligated to maintain, re-
pair, replace or restore.” (NRS 116.31151) (Eff. 10/1/09)

VIOLATIONS, ENFORCEMENT OF CC&RS

AB 350 (4.5) Past due fines can no longer accrue in-
terest. (NRS 116.31031) However, interest can be accrued
for past due assessments under AB 350 (9). (NRS
116.3115) (Eff. 7/1/09)

AB 350 (9) Past due assessments that are 60 days or
more past due bear interest at a rate equal to the prime
rate at the largest bank in Nevada, plus 2 percent. The
official rate is posted at www.fid.state.nv.us. (NRS
116.3115) (Eff. 7/1/09)

SB 182 (12) Where there are fines against an owner
for violations which have been committed by tenants or
invitees, the board cannot impose a fine against the
owner unless the unit owner 1) participated in or author-
ized the violation, 2) had prior notice of the violation, or
3) had an opportunity to stop the violation and failed to
do so. (NRS 116,3101) (Eff. 10/1/09)

SB 182 (18) creates additional due process protec-
tions during violation hearings, Owners must be informed
that they have the right to counsel, the right to present

See Bill Digest on Page 9

Glossary

Assembly Bill (AB) — One of two potential prefixes for
legislation in Nevada, the other being Senate Bill (SB).
Nevada has a bicameral Legislature, similar to the U.S.
Congress. Legislation may originate in either the state
Senate or the state Assembly. Even though it must even-
tually pass both houses, a bill retains its original name,
which also includes a number based upon the order it
was drafted (e.g., SB 183 followed right after SB 182).
There is no practical difference between the two.

Assessments (or dues) — Each unit owner is obligated
pay a share of the common expenses of the association,
such as the cost of landscape maintenance, insurance,
utilities and administrative costs. The amount the unit
owner is obligated to pay is the assessment. This may be
paid monthly, annually, or anywhere in between depend-
ing upon the HOA’s governing documents.

Common-Interest Community (CIC)/ Homeowners
Association (HOA or association) — means real estate
described in a declaration with respect to which a per-
son, by virtue of his ownership of a unit, is obligated to

pay for a share of the real estate taxes, insurance premi-
ums, maintenance or other improvement of, or services
or other expenses related to, common elements, other
units or other real estate described in that declaration
(NRS 116.021). The more familiar term “homeowners
association” is used interchangeably with CIC.

Commission on Common-Interest Communities
and Condominium Hotels (Commission) — A seven-
member (as of Oct. 1, 2009) panel, appointed by the gov-
ernor, charged with adopting regulations and holding
hearings regarding violations of NRS 116. The commis-
sion comprises an attorney, a CPA, a community man-
ager, a development company executive, and three
homeowner association members.,

Executive Board/ Board of Directors/ Board —
These terms are used interchangeably. As the governing
body of an association, it may create policy, hold hear-
ings on violations of governing documents, and perform
administrative roles. After an association transitions
from developer to homeowner control, directors are
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witnesses, and the right to present information regard-
ing any conflict of interest of anyone on the hearing
panel. The Commission may be adopting regulations on
these rights in the future. Also, these rights are mini-
mum due process rights, and do not preempt any govern-
ing document provisions that provide greater protections.
(NRS 116.31085) (Eff. 10/1/09)

SB 183 (12) With respect to not only owners and ten-
ants but also invitees, there are some changes regarding
fines. There can be no fines imposed against an owner,
tenant or invitee regarding the delivery of goods or ser-
vices by vehicle. In addition, “notice” requircments have
been expanded so that fines cannot be imposed unless
the owner AND, if different, the person against whom
the fine will be imposed, has written notice of the viola-
tion. An owner will not be deemed to have received writ-
ten notice unless it was mailed to the address of the unit
AND, if different, to a mailing address specified by the
owner. At the hearings, an executive board member who
has not paid all assessments cannot participate in the
hearing or vote. Such actions will render the board's ac-
tions void. The party who receives the fine can request,
within 60 days after paying any payment on the fine, a

statement of any remaining balance owed. (NRS
116.31031) (Eff. 10/1/09)

SB 183 (13) Associations shall establish a compliance
account to account for fines, which must be separate
from any account established for assessments. (NRS
116.310315) (Eff. 10/1/11)

CREDENTIALED PROFESSIONALS

SB 182 (24) Community managers are prohibited
from taking retaliatory action against an owner who
complained in good faith about violations of the law or
governing documents, or recommended the selection or
replacement of an attorney, community manager or ven-
dor. These prohibitions also apply to executive board
members and officers, employees and agents of the
HOAs. (NRS 116.31183) (Eff. 10/1/09)

SB 182 (29) A civil suit can now be filed against a
manager for failing to comply with NRS 116 or the gov-
erning documents. These suits can be filed by the asso-
ciation — or by a class of owners (at least 10% of the vot-
ing members). Further, managers are subject to punitive

See Bill Digest on Page 10

Glossary

elected by the membership, although vacancies of unex-
pired terms may be appointed by the board (if the gov-
erning documents allow). Directors typically select offi-
cers (president, etc.) from amongst themselves, although
officers are not required by law to be directors.

Nevada Administrative Code (NAC) — Many Nevada
Revised Statutes (see below) include provisions for regu-
lations that “fill in the details.” These details become
part of the Nevada Administrative Code. Regulations
have the power of law, but are subordinate to the stat-
utes that authorize them and may be adopted only for
the purposes specified by the statute. After regulations
are adopted, they are later “codified” into the Nevada
Administrative Code. The Commission on Common-
Interest Communities and Condominium Hotels holds
hearings and adopts regulations authorized by NRS 116.
These become part of NAC 116.

Nevada Revised Statutes (NRS) — The laws passed by
the Nevada Legislature, which are organized by subject
into chapters. For instance, Chapter 116 of the Nevada

Revised Statutes (NRS 116) is called “Common-Interest
Ownership” and directly pertains to homeowners associa-
tions. Other chapters of state law also apply to HOAs,
such as the chapters affecting the towing of vehicles,
pools and spas, energy efficiency and fair housing.

Ombudsman for Owners in Common-Interest Com-
munities and Condominium Hotels (Ombudsman) —
The office, part of the Real Estate Division, that produces
this newsletter. It also educates HOA residents on their
rights and responsibilities, assists in resolving HOA-
related disputes, and maintains a registry of all HOAs in
Nevada. Its duties are supplemented by other sections of
the Division, which licenses and regulates community
managers and investigates issues relating to NRS 116.

Senate Bill (SB) — See Assembly Bill.

Unit Owner/ Homeowner/ Member — These terms are
used interchangeably. The members of a homeowners
association are the owners, not the tenants. A more de-
tailed definition may be found in NRS 116.095.
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damages under certain conditions. (NRS 116.4117) (Eff.
10/1/09)

SB 182 (39) provides for the issuance of temporary
certificates for community management for a period of
one year under certain circumstances. (NRS 116A.410)
(Eff. 1/1/10)

SB 183 (39) Reserve study specialists must be regis-
tered with the Division (changed from being required to
have a permit). (NRS 116A.260) (Eff. 10/1/09)

ARBITRATORS

SB 182 (40) This provision establishes that arbitra-
tors must provide specific information to parties, in plain
English, that explains the procedures and law, including
information on confirmation of awards, judgments on
awards, and applicable laws and court rules regarding
attorney’s fees and costs. It also clarifies that in nonbind-
ing arbitration, parties have 30 days to commence an
action in court, and a year to apply to court for confirma-
tion of the award. In binding arbitration, if a party seeks
to have that award vacated, or commences an action in
court, that person will be responsible for the opposing
party’s attorney fees and costs if a more favorable award
or judgment is not received. (NRS 38.330) (Eff. 10/1/09)

DECLARANT ISSUES

SB183 (16) provides that the declarant must provide

to the association an accounting for money of the associa-
tion and audited financial statements for each fiscal year
and any ancillary period from the date of the last audit.

Further, the declarant must pay for this ancillary audit
and must deliver it within 210 days after the date the
declarant’s control ends. (NRS 116.31038) (Eff. 10/1/09)

SB 183 (17) provides that, with respect to the con-
verted building reserve deficit which the declarant must
deliver to the association, it is defined as the amount
necessary to replace major components within 10 years
after the date of the first close of escrow of a unit
(previously had been the date of the first sale). (NRS
116.310395) (Eff. 10/1/09)

OMBUDSMAN/REAL ESTATE DIVISION

SB 182 (5) allows petitions to the Division for advi-
sory opinions and rulings. (NRS 116.623) (Eff. 10/1/09)

SB 182 (30) adds 2 members who are unit owners to
the CICCH Commission. (NRS 116.600) (Eff. 10/1/09)

SB 253 (9) The CICCH Commission now can impose
administrative fines of up to $10,000 per violation
(previously the limit was $5,000). (NRS 116A.900) (Eff.
10/1/09)

*h%

NOTE: This bill digest is not a legal docu-
ment or legal advice. It is a summary of select

laws from the 2009 Nevada Legislative session
relating to common-interest communities. It is
not a complete listing of all Legislative changes.

dkk

HOAs: Forms have changed'— Get yours up to date

When the law changes, so does everything else. This
is true especially of all the myriad paperwork associated
with a homeowner association.

Some of these changes are internal: Do your agendas
list both homeowner comment periods? Do your candi-
date disclosures forms ask all the relevant questions? Do
your resale packages contain a statement listing all cur-
rent and expected fees, fines, assessments and other
costs?

Just as important: Is your association using the most
updated form to do business with the Office of the Om-
budsman? To ensure compliance with the law, associa-
tions should check the Real Estate Division’s Web site,
www.red.state.nv.us, each time they have business with

the state. From the main page, select the gray button
marked Forms on the home page, then look for the form
by Type (click on the word “Type” to sort). Scroll down to
the set of forms marked as Common-Interest Commu-
nity.

Some of the documents affected by the 2009 Legisla-
tive Session include: Annual Association Registration,
Reserve Study Summary and the Candidacy Disclosure
Statement.

In addition, associations submitting payment for an-
nual registration must remember that all HOA operating
expenses now require two signatures (except limited-
purpose ones), one from a director or officer AND another
from a director, officer or community manager.
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Educational Opportunities expand in 2010

Outreach classes cover fundamentals of managing an association

It is a duty and legal responsibility of all HOA board
members to keep informed of changes to the law. While
there is much to learn, the Office of the Ombudsman
hopes to make this task a little easier. Qur staff has cre-
ated publications and classes to make learning the new
material as simple and convenient as possible.

The first class dates are already under way. Basics for
Board Members is presented monthly at locations
throughout the state. This 3-hour presentation addresses
HOA basics, such as meetings, elections, recordkeeping,
and fiduciary duty. It also offers a forum for asking ques-

tions, and presents information on addressing common
association challenges.

Additional classes on various HOA topics will be
scheduled throughout the year. In addition, seminars
taught by contracted subject matter experts are planned
throughout the year. Visit
http://www red.state.nv.us/CIC/Seminars/omb_seminars
for an updated listing of class opportunities.

Registration is required as seating is limited. Contact
Nicholas Haley at 486-4480 or email to
nhaley@red.state.nv.us to register.

HOA residents attend the
first “Basics for Board
Members” class, held at
the Bradley Building and
teleconferenced to Car-
son City. The three-hour
presentation covers the
fundamentals of serving
as a board member and
incorporates changes to
the law from the 2009
session. Additional dates
are scheduled monthly
throughout 2010, as well
as classes on specific
subjects.

Publications synthesize old, new law on meetings, elections

Adding new law to old, the Office of the Ombudsman
recently issued updated brochures on meetings, elec-
tions, and general information for Spanish speakers.

The brochures are available online at
http://www.red state.nv.us/CIC/cic.htm and in print form
at select state offices, including the Real Estate Division
at 2601 E. Sahara Ave. in Las Vegas and 788 Fairview
Drive in Carson City.

Association Meetings explains the different kinds of
meetings, the general purpose of each, and scheduling
and agenda requirements. It lists the varying timelines
for all types of meetings—reason alone to keep it handy.

Association Elections gives a start-to-finish overview
of how to comply with HOA election law, including a de-
piction of a three-envelope system.

The Ombudsman’s Spanish brochure covers the very
basics of how an association works, as well as informa-
tion on our office. It is useful for bridging the communi-
cation gap with residents not well versed in English.

“The brochures bring together all of the details of a
particular subject within NRS 116,” said Nick Haley,
education and information officer for the Office of the
Ombudsman. “While some of our products speak to
changes in the law, the brochures take a particular topic
_ say elections — and present the topic as a whole. This is
ultimately how all of us will come to understand these
changes: within the context of the existing law.”

Additional subjects are coming online. Check the Web
site for updates, or ask the Ombudsman staff what’s
new.
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Frequently used links to government agencies

Following are links to public agencies used by HOAs:

List of registered Reserve Study Specialists —
hitp//www.red.state.nv.us/CIC/rss.htm

Nevada Secretary of State (used for HOA’s corporate
filing) - http://www.nvsos.gov/online/

Upcoming classes ~— http://www.red.state.nv.us/
CIC/Seminars/omb_seminars.pdf

Prime rate (basis for which associations may charge
interest on assessments) — .
http://www.fid.state.nv.us/Prime/PrimelnterestRat
e.pdf

Mortgage Lending Division — http:/mld.nv.gov/

Neighborhood Services, Henderson —
http://www.cityofhenderson.com/neighborhood_ser
vices/index.php

Neighborhood Services, Las Vegas —
http://www.lasvegasnevada.gov/Government/neigh
borhoodservices.htm

Neighborhood Services, North Las Vegas —
http://cityofnorthlasvegas.com/Departments/CityM
anager/NeighborhoodServices.shtm

Real Estate Division Forms and links

Real Estate Division — http://www.red.state.nv.us/

Annual Associations Registration —
htip:/www.red.state.nv.us/forms/562.pdf

Reserve Study Summary —
http//www.red.state.nv.us/forms/609.pdf

Declaration of Certification (signed by new board
members) — ‘
http://www.red.state.nv.us/forms/602,pdf

Before You Purchase in a Common-Interest Commu-
nity Did you Know? —
http//www.red.state.nv.us/forms/584.pdf

Intervention Affidavit —
http://www.red.state.nv.us/forms/530.pdf
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Logeut My Account Search Manu New District CivilfCriminal Search Fiefine Search Back

REGISTER OF A CTIONS
Cask No. 06A523959

Korbel Family Living Trust vs Spring Mountaln Ranch Master

Page 1 of 1

Location : District Court Civil/Criminal  Help

§ Case Type: Title to Property
Assn, Bay Capital Corp § Subtype: Liens
§ Date Filed: 06/27/2006
§ Location; Department 16
§ Conversion Case Number: A523959
§ .
TARTY INFORMATION

pDefendant

Lead Altorneys

Bay Capital Corp

Defendant  Spring Mountain Ranch.Master Assn John Eric Leach
Retained
7027910308(W)

intervenor Rgéontru's( Campany Jeremy T. Bergstrom
'F?eléined
702-369-5960(W)

Plaintiff = Korbel Family Living Trust Anita K. Holden-

- McFarland
Relained.
702-435-4175(W)
EviNes 8 ORDERS OF T([E'COORT
00/18/2006 | All Pending Motlons (9:00 AM) {dudicial Olliéer Glass, Jackie) .

hitps://www.clarkcountycourts.us/Anon ymous/CaseDetail.aspx

ALL PENDING MOTIONS 9/ 18/06 Coun Clerk: S

Minutes
09/18/2008 9:00 AM
. APPEARANCES CONTINUED: Slaven Yarmy, Esq., present representing the Intervenor. INTERVENOR

RECONSTRUST GO'S MOTION TO INTERVENE:

MOTION FOR PRELIMINARY INJUNGTION Mr. Yarmy state
advised he has no objéction to the interpleader; ho

requested. Further advised, deft. agreed To the preli

however, there is a legal dispule over tho interprelation of NRS 116.
requesl for atiorney's fees. COURT ORDERED, Motion 1o interp!
prepare ihe Order, attach a detailed biling and leave a blank tor |

relieved as a stake hol

present and stated she (ol

d Mr. Yarmy not fo file an Interpleader

costs. Courl informed Ms. McFarland regarding the

stiputated o the enlry of the Preliminary in
ihe parties have reached an agreement wi
“stipulate to the facts. Collo
slaling it keeps caming up ove
matter CONTINUED and SET

r and over again. CO

wever, he doe

MOTION TO INTERP

LEAD EXCESS PROCEEDS...PLTFS

d he wishes lo inlerplead the excess funds. Mr. Leach
s object fo the amount of tegal fees Mr. Yarmy

minary injunction and has provided Pit. with an accounting,;

Briet argument by Mr. Yarmy in support of his
lead Funds, GRANTED. FURTHER, Mr. Yarmy lo
ne amoun! ot attorney’s fees. Mr. Yarmy moved fo be

andra Jeter Reporler/Recorder: Rachelle Hamilton Heard By: Jackie Glass

der. SO ORDERED. Malter trailed for Ms. McFarland's presence. Matter recalled, Ms. McFarland
because she would make sure he gels his lees and

status of Mr. Yarmy's request for lees. Mr, Leach slaled deft. has
bond is required, (hal it be diminimus. Further,

junction and requested that ifa
th everything excepl (hc interpretation ol the ono siatute
quy. Ms. McFarland requ

and could probably

eslad the Court elaborate on its decision reference the legal issue
URT ORDERED, counsel are to prepare a slipulation ol the facts and
for ARGUMENT. 10/16/06 9:00 AM ARGUMENT

2CaselD=66332658 Heari...

1172472010
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(PSQE 1 et 9)

SEN LAW FIRM, LLP-
Las Vegas, Nevada 39107
79424

220 Soth Valley View Bivd § Las V¢
al75 § Fax: 702.87

M

THE COOPER CHRISTEN
Phone: 702.4

< ERK

308
COUNTY

25

{ BREF .
Anita K McFarland, Esq.

LED:

 ORIGINAL,

Nevada Bar No. §118 ' PH 06
Marty G, Baker, Esq. . Ger 30 3 57 P 0%
Nevada Bar No,7591 N Ry,
THE COOPER CHRISTENSEN LAW FIRM, LB e Z‘i"“‘*‘“
820 South Valley View Blvd. CLERK

Las Vegas, Nevada 89107

(702)435-4175
Atorneys for Plaintiff

KORBEL FAMILY LIVING TRUST

DISTRICY COURT

. CLARK COUNTY, NEVADA:
P FE
KORBEL FAMILY LIVING TRUST o
Plainti(Ks), Case No.:  A523959
v. - Dept.No.t 'V
SPRING MOUNTAIN RANCH ' ‘
| MASTER ASSQCIATION; BAY - : PLAINTIFF'S BRIEF
CAPITAL CORP,, .
Defendant(s). « - | Hearing Date: November 6, 2006,
Hearing Time: 9:00am." .. - .

Plaintiffl KORBEL FAMILY LIVING TRUST (hereinaficr SPlaintifi”), by and thivughiits

atiorneys of record, Anita KH McFarland, Esq. and Marty G. Baker, Esq. of The Cooper

Christensen Law Firm, LLF, hercby respectfully submits this brief pursuant tv the-Court's idute

order of September 13; 2006 and in support of its position regarding the jii(iiéial'is_xterp}etgliou‘ofj' .

NRS 116.3116. A , ,
1. STATEMENT OF THE CASE

This case concerna the détermination of what homeowners assessinent amounts are owed
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L || by a now property owier who purchases real property a foreclosure sale condueted by the

2
beneﬁclary of a first deed of trust.
3
4 L. LEQA_&QEI&E.SENI&-—
5 What is the correct application of NRS 116:3116(2), which statcsa
6 "‘Thc lien [for assessments] is also prior to all security m(eresls deqcnbt:d in :
7 paragraph (b) to the exteni of the assessmens for common expenscs based on the
periodic budget adopted by the association pursuant-lo NRS 11631 15 which
3 would have become due in the absence of acceleration during the 6 momhq
9 * imunediately preceding institution of an action 10 enforce the hcn
10 111, ARGUMENT
LI A.  GENERAL STATEMENT OF ISSUES AND Pgongms
12 .
" Although NRS 1163116 establishes lien priorities with respeiit io, the rights and
13 ’ -
obligations as 1o a homcowners association such as Defendant Spring MouﬁtainiRahch Master

recording. Landscape violations, fines, and collection costs are clearly noi "common CXpenses.

2-

15 'Assomauon (hercinafter “Spnng Mountain®), there has been a preat deal of confuswn wnh -

16 respect to what payment may be demandcd from persons who purchase propcrty at forcclosurc
111 sales conducted by thc beneficiaries of first deeds’ of trust he)d agamst the property As a gcnerai 1
- | 19‘ | rule, the first. mortgage security mtﬁrcst is of the hlghcs\ pnomy, and’ ar_wy Jumor lien.or m_ongi_:gc :
20 I is extinguished when there is @ foreclosure by the first deed oﬁrust
- Nevadn ‘however, has adopted What is known as-a supexpnonty" lien statule wuh
:Z respeet to planned conm\unlly/homeowner sassoclahons Accordmg w0 NRS 116.31 16(2), alien c
2% 'asscssmcm for delinquent “comron expenscs" (u: association dues, common area mai ntcnam:c ’

25-1 dues, etc., as set forth in NRS 116.3115) incurred up to six 15) mp_nlhs prier to institution ofan A

“action to enforce said lien, does have a priority over a first security interest regardiess of the prior |
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25
26

28

based on the periodic budget adoptod by the association.”

Unfortunately, since there has been no judicial imerpremtion of this stat't}'le’b)? the .
Supn,me Coun of Nevada, homeowncrs assocmuons as well as the collection'agencies whc;
work for them, very frcqncmly and improperly demand payment of thousands of digliars from
new purchasers for items that are not properly included in this supcrprxonty pomon of the fien.
Some:umcs lien releast fees and Olhcl flems arc. demanded from both the new o.wncr (as:a
tsuperpnomy c]a)m) and from avmlablc excess pmcgeds (as & non—superpnonty claxm)

{Frequently, a lien which was only a few hundred dollars balloons inte a demand for thousands of

| ldollars for attorney fecs and costs for simply recording a sLandard lie’nand notice of dcfault. Thc

1legal and collection fees are often many times the amount of thc lien.
Like Plaintiff in this case; most parties who purchase hoines at forecl'osurc -»s-a!és are banks

or investors who mlend to refurbish ﬂnd reset] the propcrty as qmckly as poss:ble Frcqucn(ly,

|| the amounts demanded remaln unknown until the property is lo bc soldtoa sxxbsequcnt bom ﬁde

purchaser. Al1bis pomt an Escrow Demand is generally requested from the pcrnnem association
;in-order to clear the fien and provide clear 1itle to lhe subsequent purchuscr 'Iypu:all} u! th:s
_point an escrow has alréady been opened and the tmnsactimn with the buycr must close w;thm a
short period of time: When the owner/investor is facéd with gn axcess'w'e and ‘mcom;c_l,demand,

‘ thcy are forced to make the decision as 1o whethu ornotitis financially fcasnble 1o file suit

¥ against the association and their agents 10 have the lien reduced, which.may result in the loss ofn

salefoa shbsequem purchaser beeause clear title cunnot be provided until the assoclation

amount demanded by the association in ordeér (o preserve thc‘s.alc to the sub;equg:nl purchascr.

-

_rclcascs the lien. The ownerfinvestor’s other and often.more fcasnblc opnon is to simply pay the 1

1
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B. mgg;,ng;_.ailg,gs APPLIED TO THE FACTS QF THIS CASE

In the casc at hand, the beneficiary of the sccond deed of trust conducted avno_n-judicial
foreclosure sale and ,sold the propcny locally known as 9021 Little Horse Avénue, Las Vegas,
Nevada, APN #125'-08-2'21'—01_6 (hereinafier “the Property") to Dcfendanl Bay Capl(al Corp.
.(hereinafier “Bay Capital™), who becanie the vested owncr of the Pro‘pcrty, Upon-lalqng
:ownership of the Property, Bay Capital did not corréct landvcapc lssucs which were causmg
\violations to be assesscd agalnst the Property, and did not cure amqunts owing to0.Spring

Mountain,

Then, on or about May 1, 2006 and afier the sale to ﬁzpy Capital, the bencficiary oflhe

(first deed of trust conducted a non-_‘udu,ial foreclosure salc, at which fime the Property was sold

1o Plaintifl. A Tmstec s Deed Upon Sale was n.cordcd in faver of Plaintiff on May 9, 2006
Plaintiff promptly refurbished the Property and ammged tosellitlon subscquem purchuscr
Fvcn lhough the monthly a.sscssments on the Propeity ar¢ approximately $40.00- per momh

Spring Mountain inifially prescnu.d Pluintiff with a superpriority dcmand for $7 528 07, Speing.

N Mountam also mmally prcscrﬂcd a non—superprlomy dcmand for- paymcm from £xeess” procceds

.in the amount of $2,151 .67.
Plaintiff tclephoned the collection agent who was han_dHng—\his gecount: for Spring

Mountain and requesied that said- demand be re-apportioned-to the co‘rre‘d amounts:bélwccn' the

proceeds, but Spring Mountain rcfmcd to amend its demand 1o comply wuh NRS Chap(er 1 16. -

)| Rather than assent to Spring Mounlnm s demand, Plamuffclected to ﬁ)(, suit. under NRS-

1082275 for Frivolous or Excessive Nofice of Lien. 1n order 1 provade their subscquent

e

super-priority portion owed by Plaintiff, and the non-superpnonty porhon 1o bt. patd from eXGOSS

1140 /ﬂzg/
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26

purchaser with elear title, Plaint{ff was forced to deposit $10,000.00 with the 'ﬁtlecbmp’any

pcndmg the outcome of this case.

Because of lhe dispute between the pames, Counsel for the tmstee who conduc\cd tho

-foreclosure sale on the first deed of rust elected to m\crvcnc in this case, mtcrp\cad thc cXCESS

proccuds, and request anomeys fees for domg so pursuant to NRS 40 462, The cxccss proceeds

. h‘avq now been depleted by thousands of dollars because of Spnng Meountain’s réfusal to

veapportion its demand.

Under the clear and precise appixcanon of NRS l 16 31 16(2) ihe dr‘:Ly&nouxits that

survived the foreclosure sale and constitute the superpnonty portlon ot thc hcn are “asscssmems 1

for common expcnses based on the periodic budget adopted by thc association’ pursudnt Q NRS

116, 31 15 which would have become: duc inthe absence of 'lcccicrauon during he 6 momhs

| immediately preceding institution of an action to enforce the’ hen g Bascd on thls languagc, .

Plamhﬁ’s posmon is that 1t shouid have to pay only six. mionths of momhly assessmems with
imere‘s_l thereon, any asscssmems which accrued during: Plamt:ﬂ’ [ ownershsp of the Propeny and
any charges incident (o “the transfer of the Property (Asscssments of $219.00- plus mtcre'st

Escrow Demand of $150.00; and Tronsfer Fee of $300. 00 for atotal owing of $669.00 plus

jntercst on the assessments):

In diseussing statutory interpretation. gcncrully, the S(xprém‘e Court of Nevada staiéd in

Irving v. irving, | 122 Nev.. Adv Rep. 44, 134 P. 3d. 718, 720 (2006), as fol!ows‘

“Ttiis. courl follows the plain meaning 3 of a statute ubsem an umbq,uny Whethcr 1

aswatute 'is deemed ambiguous depends upon wht,thcr the statute's language Is-

susceptible to two or more reasonable interpretations. ‘When a statute is

5

1141
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! ambiguous; we look 1o the Legistature’s intent in mtcrpreu;tg the statiste.”
2 | In this case, the language of the statute regnrdmg “agsessments for common expcnses bascd on.
z _Athc. periodic budget adopted by the association™ is unambiguous . This lnnguage;c!carly includes
5 f delinguent assessments within the statutory six month penod and ciearly docs not include fines,
6 latc fees, collection costs, or attomeys' fees. Following thc plain meamng of NR&: 116.3Y 16
1 : Plaintiff should not have to pay Spring Mountain for thesc olhcr items. Sprmg Mountmn may
Z i still collect these bnon-superpnonty expenses from the excess procccds on dcpos:t thh the Coun
10 | C.
n NRS 1163116
:?; ] The Supreme Court of Nevada has yet to interpret NRS 1 16.3116, The State of
A]'d 'Co'nnecti"cul has adopted a superpriority statutc sum;'l'ar- to Nc\(a;ld s,»anﬁ Spring Moumam rchcs

15 fon the Connecticut case of Hudsop House Con : 223 Conn.

16 .610, 611 A 2nd 862-(1992) in support of its revised demand of $1,963. 0() Howwer the

Connecticut statute and the Connecticut court’s intecpretation thcreof are mapposﬂe Nevada and |

19 Connecncu\ are as far apart lcgaﬂy and they are gcqgmph)(.:dly - AS sétAfonh above,,—'mc beuer

20 Jmerpretauou for the Court in this case is to look at'the plain meiuung of ﬂn, Nevada sldtutc

2 Based upon the Connecticut coun s decision, in addition. to six months of delinquent: -
22 . . .
assessments, Spting Mountain contends that it is entitled io re¢over collection costs and

24 mtameys fees from Plaintiff as part of its superpriority Jien. These costs and fecs are associated-

25 || with the formef owners' delinquency, and pursuam 1o the piain mcamng of NRS 116.3116 are

6 properly recovernble from the excess proceeds us part of the non-‘supcrpnomy portion of the lieni,
21 .

LA
28

-6~
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© 28

NTERPRETATION OF NRS 116.3

became the vested oan‘r of the Property, Thus, after satisfaction of j Jumor lieris. and mortgages
under NRS40.462(2)(c), Bay Capital is entitled to recover any cXcess proccedg remammg
purwaut 1o NRS 40.462(2Xd). - After Bay Capital became the owncrof the Propcﬁy« it paid one
.of the amounts that were owing to Spring Mountain and .did not correct the landscaping
icondilion, causing additional fines and yiolations to continually accrue while Bay Q’P'!?" was. the
{owricr: -

. . Spring. Mountain ongmally insisted that the supcrpnor)ty pomon of thc l;en was

-$7,528. 07, and stated that non- superpriority. demand was an addmonal $2 151 67 Since-there

" was $7,495.65 in excess proceeds, Spring Mountain's ume;prctanon of the statute would have

v iresulled-in Bay Capital being awarded approxixnalcly $5,000.00-from ihe excess proceeds even

though it fal!cd and refused to pay Spring Mountain or correct violations. -

pay an additional $1,234.00 to Spring, Mountam Since these funds wouldbe paud by Plaintiff
under the superpriority poition of the Ken, this amount would.not need to come-from the
Femaining excess pmcm:ds and Bay Capital would therefore bencfit by'mis.amo'um_., Spring

Mouniain’s. lmcrpmtatmn of thc statuie would thus rcwax‘d Bay (,apna]’s bad bchavmr by

. al!owmg Bay Capital to profit from not payings amoums it shou]d haVc paxd {0 Spnng, Mounmm -

Additionally, inclusion of these additional fees and costs in the supcrpnonty pomon of

2

In the instant case, \he beneficiary of thie second deed of-trust foreclosed .-an"d Bay Capi'(al '

court’s interpretation of vus Nevada %tatutc, the rcsult would be that P]amhﬂ would be furccd to |

; - . Ifthis (‘ourt were 1o honor Spring Moumam 'S requc%t for lhe ﬂdophon o(’lhc’ Connecticut | o F
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e - o e .

4 the hcn would give association collectlon agencies free reign 10 conﬁnuc‘ charging thousands-of -

2 - dollars in collection costs and attorneys® fees for filing 8 couple of sunple standdrd documqhtg. “f
i - Purchasers at foreclosure sales would thereby be forced 10 either pay the: cxorbitm\!'amoun:ts |

5 demandcd or seek court review of the lien amounts pursuant ta. NRS 108.2275. Both of, thesc
6§ options result in improper and excessive expenditures for foreclbsure,sale- purchasers,

; Y. CONCLUSION _ T B
9 . At the outsct of this matter, Spring Mountain had the choice ;f éollecg‘ing $669».0'0;l‘mm
1 ‘oi_ | Plaintiff :md colleotmg the bulk-of the remaining monies it was owed from excess p;occeds thai

1 {were held by the sale trustec. Spring Mountain's refusal to amend it's dcmand lesu)ted ina

:2 rdepletion of available excess proceeds, and caused Plaintiff to. seek reticf from the Court.
‘z ¢ Additionally, Spring | Mountam 5 mlcrpre\auon of NRS 116.3116 would rewnrd perwns
q : 15 Lollecung, excess proceeds under NRS 40.462(2)(d), such as Bay Capunl in Um case, for nol.
' i |6 ;paying homcowners assessments, while saddhng, y the lorec{osure sale pumbaser wsth thouc.ands of '
‘l; 1 dollars.in additional costs, Finally, Spring Mountain's sugges!cd' ’imt‘mtetaﬁon o‘f'NRS L}6.3 | .!6; .
l9 would allow the-associations’ collection agencies 0 cuiﬁinuc dcmandingvt‘housm&dsﬁ'of dottars for

20 Il fincs, late fees, atiorneys’ fees ang collection costs.from fmeclosnre sale purchasers,

21y Both the clear Ianguage of the statute and the cqumcs of § tbis case dcmand-.a strjc'& .
22

interpretation of the statule. Purspant to NRS 1 6 3116, Plnmhﬁ" is cnmicd toa ru]mg thnt
234

24 “Plaintiff only owes $669.00 (plus u)léreSt on six months of assessmcnls) to Sprmg Mou.ntam; :

25 | Plaintiff is also entitled to an order pursuan! to NRS 108, 2275 rcleasmg Spnng Mountain's Yien, '

26 ewns’
27

e
28 |
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‘and a-Tuling that Plaintiff recover its n'nomeys' fees pursuant to NRS 1 08.2275(6)(b).

'FIRM, LLP, and that on the /ﬂ'ay of October, 2006, T »erved a truc nnd corrcc1 copy of the
foregoing PLA-IN'l-‘ [FF'S BRIEF, via First Class United States mail; posla_ge, prepaid, on the

parties indicated below,

John

H Saritoro, Driggs, Walch, Kearney, Johnson & Thotnpson
400 South Fourth Street, Thizd Floor

Las Vegas, Nevada 89101 -

- Attorneys for Defendant

Spiing Mounmm Ranch Master Assoclanon ’

DATED this_ % 70" day of October, 2006

THE COOPER CHRISTBNSBN LAW FXRM LLP

By:

Anita KIVMcFarand, ESq.
Nevada Bar No. 8118

Marty G: Baker, Esq.

Nevadda Bar No. 7591 s .
820 Sowth Valley View- B}vd o ]
Las Vepas, Nevada, 8‘)107 .
Altomeys for Plaintiff.

KORBEL FAMILY LIV !NG TRU S'l

"ERTIFICATE OF ILlNG e

H HERBBY‘ CERTIFY that i aman employee. of THE: COOPER CHRISTEN!:FN LAW

E. Leach, Esq. b

AAn,employcc.of_ -
THE COOP_ER CHRISTEN SEN;-LAW F_“{M,‘LLP

l {
Rt

__.,—._._..—._,_____———-———--“_.]._, - ———
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KesRnEY. JOHNSON & THOMPSON
RO FLOOR, LS VEGAS. NEVADA a9 1o

- (702 7RG 2

 RECENED

of 36}

SARTORO. DRIGGS, WaLCH.

| 400 Soum™ FOURT FTRECT Thal

HOV 16 5.

(702} TR1-QI0E

BREF

JOHN E, LEACH, ESQ.

2 f ‘Nevada Bar No. 1225
TRACY. A, GALLEGOS, ESQ.

3 | Nevada Bar No, 9023 T
SANTORO, DRIGGS, WALGH, Hov 1'6 Y. -35’»?11 '06
4 || KEARNEY, JOHNSON & THOMPSON ' ,
| 400 South Fourth Street, Third Floos efttids, o
5 || Las Vegas, Nevada 59101 : XW
Telcphone:  702/791-0308 ‘ °LER :
6 | Racsimile: 70277911912
7 || Auorneys for Spring Mountain Rancli Master Association
8. -
o DISTRICT COURT .
. CLARK COUNTY, NEVAPA
10 {| KORBEL FAMILY TRUST 1
n Plaintiff, Case No.: 06-/\«523959@”
1 . Dept. No v :
12 v.

13 || SPRING MOUNTAIN RANCH MASTER
| ASSOCIATION; BAY CAPITAL CORP,,

Defenddm.s. )
15, ) .

Dcfendant Spring Mountain Ranch Master Association (h‘cremaﬂer' the "Association”),

Minuie Order. of %pu,mbcr 18,

Time:

by and through its attorneys of record, John E. Leach, Esq. of the law firm-of Santoro, Driggs, :

- Walch, Keamey, Johnson & Thompson respectfu“y submits this Brief pursuant to the Court's

;mterptctahon of Nevada Revised Statutes ("NRS™) 1 |6 3| 16. _
ST/ rATEMENT OF THE FACTS

las i LN

FI‘ENDAN T SPRING MOUNTAKN
RANCH ASSOCIATION’S BRIEF

Hcanng Date: Novembcr 20, 2006
9 00 AM.

2006 and in support of ns posmon rcgardmg the judicial I

 02638-081126415

e oo o

On or about August 26, 2004, Jose Qlivera (“Ohvc:ra") purchascd thc rsal proPerty.
locaied at 9021 Liwtle Horse Avenve, hs Vegas, Nevada: (the “Property™).
Jocated within the community known as Spring Mountain Ranch (the
- therefore, is subject to the ferms and conditions of the Amended and -Restawd'Mastcr Declaration -
of Covenants, (’ondmons and Restrictions and Grant of Easements ior Spring Mountain Ranch .

- (the “D_eclamhon"), which was recorded with the Clark County Recorder’s Ofﬁu, on November

T he. Propénty is

»Community™) and,

1147
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Fo

19

SanTORS. D
40T SOUTH

20

22
23
24
25
26
27
28

21

.

25 1998, in Book No. 981125, as Instrument No, 03642, A true-and correct.copy of 'reley';i_lmt . V

portions of the Declaration arc artached horcto'as Exbibit “1” and incorporated herein by this

reference.

Concurrent with the purchase of the Propcny, Olivcra ckecuted and consented lo the

recordation of a fivst deed of trusst against the Property. Also concun'cm with the purchase ofihe |

Property, Olivera exccuted and conscnted 1o the recordationy of a second dced inmst agamst the |

Propcny

Accordmg 1o the Declaration, Olivera was required 'to pay gssessments Tor 'qoq'mion,_
expenses, among other things, to the Association. Sée Declaration,. Afticlc V, Section 5. l(a).' |

The Dcclaranou fuirther pmwdes that if an owm:r.falls of refuses 10’ pay assegsments ‘due and

owing to the Association, then the Association may place a hen upon the Property and wliimately

 foreclose upon the same . See Exhibit 1", Arnticle V, Section 5,30,

On or about February 16, 2005, the Association caused @ Notice of Delinquent
Assessment Lien (the “Lien™) to.be yecorded against the Property A true, und ‘comrect-copy of the .
Lien is attachcd hereto as Exhibit "2" and incorporated hcrem by this! rcfcrence When Olivera 4

continued-to fail or refusc to pay his assessments, the Associalion: coused & Nohcc of Default_‘and

Elcctnon To Sell Under Homeowners Assocnauon L\en {the “Notfce of Det‘auh") to- be rccordcd

against the Property on March 25,2005, A true and corrcc! copy of thc Notxcc of” Dctau!t ns |

atlached hercio as bxhtbn “3” and herein incorporated by. this reference.”

On or about March 14, 20006, the beneficiary of the second decd of tru:,l conductcd a nons

judicial foreclosurc sale and sold the Property 1o Dcfcndam Bay Capnal qup. (‘Y‘Cnpnal".) who |
recorded its Trustee’s Deed Upon Sale on Mareh 22, 2006. A true and -éém‘:c! ‘copy. of the:

Trustee's Decd Upon Sale is attached heréto as Exbibit “4" and mcorpomtcd hercm by \hxs R |

reference,

On or nhom April 28, 2006, the beneficiary of the first decd of frust ébnﬂuct;:d a non-

- judicial forcclosnre sal¢ and sold the Property to Plaintiff *Korbel - Farml-y’-.[..ivihg Trust

(“Plamuff’ ), who recorded its Trustee’s Deed Upon Su\c on.-May' 9, 2006 A copy -of th@:

Tmstee 5 Dced Upon Salg is attached hereto as Exhibit "5 and m(.orparutcd hergin by this |

. S

'02638.-03“'16415
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(Page 3 of 48)

-THE_:MPSQN

SanTORO, DRIGGS. WarcH, KEARNEY, Jornson &

810!

400 SOLTH FOURTH STREST. THISD FLOOR. LaS VEQAS, NTvala

(7021 791308 ~ Fax (O, TRI-1BI2

"NN.~NNNN,—‘+<-—+&..¢_—‘—._.
%’Oﬁc\wgwl\:-—c'\o;\!mm.aww—-@

—

\ooeqoub'\l.‘aw

02638-08/126425

reférence.

Based on the information provided by the Plaintiff, the P!amuff‘ pmd the sum of Three
Hundred Thousand Forty-Seven Three Hundred Dollars ($347;300. 00) for the Property. The |

foreclosing beneficiary of the ﬁrst detd of trugt was only owed Three Hundred Thousand Thirty-

funds in the amount of Seven Thousand Four Hundred chtyd“wc Do}lars md Ssxty Five Cenis -

- ($7,495. 65) remained to be distributed in accordance with NRS 40:462.

Afier the foreclosure sale, Plaintiff requested that the Association provide it wuh a payoﬂ’
on the Association's lien so that it ould clear title to the. Property. The Association initially

presented Plaintfl with a demand for Scven Thousand Five Hundr-ed Twenty-Eight Dollars and

| Seven Cents (37,528.07). A true. and correct copy of the Assocxanon S, mmal payoﬁ' is auached. 1 -
“hercto as. Exhibit “6" and mcorporatcd herein by this reference. The Assacmnon subscqucntlyb i
provudcd a payoff demand in the -amount of Two Thousand One Hundred Ftﬂernc DoHars und e

8 erty-chcn Cents ($2,151:67). A true and correct copy of the. subsequen! payoﬂ‘ dcmand is ’

attached hcruo as Exhibit"7" and incorporated herein by this refercnte.
When the Plaintff and the Association could not agree on the. appomomnent of the.

Assbciation!é‘ clair, Plaintiff initiated mxs'mslam action ‘ageinst the Association. The issuc

currently before the court is the value of the superprierity portion ‘Qf.' l‘hé,‘/\;ssbéiati’on's :]i'én,v '
_which is the responsibitity of Plaintiff, aad the. amount of the surphus funds-that” should be- |

. distributed 10 the Association.

STATEMENT OF THELAW.

in 1991, the Nevada Legisiature adopted the Unifbn_h Common-Interest Ownership Act |

(ther “Aet"). The Act, which was originally ¢reated b'y thie Uniform Law Commissioncrs was

: codlﬁcd 2t NRS 116 and beeame effective January 1, 1992. h\uludn.d inthe Acti isa section that :

- goveins the association assessment hens and the pnonty- of those liens. %pecaﬁcany, NRS- |

116.3116(2) reads as follows:

A lien .under this section is prior to all ‘other llens and
~ encumbrances on a unit cxeept:

-3

Nine Etght fundred Four Dollars and Thirty-Nine Cems ($339 804 '35) As 8 rcsuh surplus':f o8 A
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(8) Liens and encumbrances  recorded: before, ‘the
recordation of the declaration and, in a cooperative, liens and

encumbrances which the association -creates, assumes or takes .
subject to} : T

(b) A first security interest on the unit recorded before
the date on which the assessment sought.to be enforced became
delinquent or, in a cooperative, the: first ‘seeurity  intercst
encumbering only the unit’s owner's interest and’-pcrfcctcdz before
the date on which the assessment sought to be enforced became
delinquent; and

(c) . Liens for real estate raxes and: othér govermnritentdl
assessments or charges against the unit or cooperative. The lien is
also prior to all security mterests described i1 paragraph (b).t0 e
cxtent of the assessmcnts for common ‘expenses’ based on the

_periodic budget adopted’ by the association pursudnt:to MRS . -
1163115 which would - have become duc in the . absence of -
acceleration during the 6 months immediately: preceding institbtion
of an action to enforce the lien, This subsection does not affect the
priority of mechanics' or materialmen’s liens; or the priority of
licns for other assessments made by the association. :

This stamte provides for the “superpriority” of a portion of an association's lien over
even a hirst deed of trust or mortgage recorded against the property. “In the comments o the
Uniform-Common-interest Ownership Act, it states as follows:

To ensurc. prompt and cfficient enforcement of the .associalion's
lien for unpaid agsessments, such liens should- epjoy statutory .
priority over most . other liens. Accordingly, “subsection (b)
provides that the association’s lien takes: priority. over “all _other
liens and encumbrances excepl those tecorded prior te ‘the

~ recordation of the declaration, those imposed Tor. veal. cstate taxes
or other govcnIII_xcxllal-ﬂsscssmcms or charges against the unit, and
firsy securily inicrests recorded before the date the assessment
“became delinquent. - However, as 1o prior first sccurity interests,
the gssoviation’s lien does have priority for 6 months’ aSSESSIMENIS
based on the periodic budget. . A significant _departure” from
existing practice, the 6 months’ priority for the. assessment Hen
sirikes an equitable balance between the need 1o-enforce coflection”
of unpaid assessments and the obvious necessity. for protecting the
priority of the security inerests of lenders. As & ractical matier,
scoured Jenders will most likely pay the & months’ assessments -
demanded by the associdtion rather than having: the association

_ foreclose on the:unit. Lo . :

The Nevada Supreme Court has never ruled on the scope and extent of the six (6) month

“superpriority” portion of the Association's lien, Plaintiff requests that the court limit it fo o

more than the six (6). months assessments. However, the Association asserts that the '

Association's priority should be greater.

4 -
02638-08/126425 .

1150

137




(Page 5 of 46)

89101

(702) 710308 ~ FAx (7021 TRIIEI2

SANTORC, DRIGGS. WaLcr, KEARKEY, JOHNSON & THOMPSON
400 Soum FOURTR STREET. Trind FLOOR, LAT VEOAS, NEvada

25

26

27
28

’ o ' ‘ B

A. The Assoclamm s Lien flas Priority ()ver me Second Déed. of T Tust,

As set Torth in NRS 116.3116(2), the Association’s Lscn has' pr:onty aver aH oxhcr liens

or encumbrances recorded against the Property, except: (1) lhosc recorded prior to the

recordation of the Declaration, (2) those imposed for- real estate: taxes .o Other, govemmcmal

assessments o7 charges against the f’ropeny-, and (3) first secun-ty-.mtercsls reco.rdcd' b;:forc ghc s
| assessments bocame due. ' '

The Declarauon was recorded on November 25 19‘)8 bcc Exhxbxt * [" " Thé second dccd !

of trust was recorded on August 26, 2004 The sccond deed of mxsx was ot xmposcd for real

estate taxes or other governmental. assessments. A second deed of trusi is hot a-fisst security

interest. Accordingly, the Association’s lien has priority over the second deed of trust,

When the second deed of trust holde: foreclosed on the Properiy,_lhe,purc‘haser-, Capital,

.acquired title to the: Property subject to the. Assocmﬂon s lien. The Assocmtnon 8 lien c]axm

" survived the second deed of trust forcclosurc and has priority ovcr any claim made by Cnpual

Sce NRS 116,3116(2).

8, . Association Lien Has Prigvity Qver the First Deed of Trust,

As set forth in NRS 4 16 3116(2) a portion of the Assocaahon s lien has pnomy over cven

the first deed of trost.. la:m:ff acknowledges the Assoc:atlon 5 position of priority but

" challenges the calcuhnon of the Association’s claim.

C.' The Superprierity Portion of the Assucnations (‘lalm Should lnclude

Interest, Collectlon. Costs, Late Fees.and Interest.

“The Plaintiff comends that the Association’s "sup\,rpnomy" oiaxm should “be. i the

amourit of Six Hundrcd Ninety Nmt, PDollars (3699 ()0) plus mtercst Tbc Assoclat:on COntCndb :

that its “superpriority” claim should be valued at One Thousand. Nine Hundred Sixty-Three
Dollars (51,963,00), plus infercst. As-noted above, the Nevada Supreme Court has not ruled on
this issue, ' ' :

The State of Connecticut has ulso adopted- and codified the Uniifofm Comimon-niérest

Ownership Act, including tho assessment lien and priority of lien provisions. “The Connccticul

- statote s idcmi‘cal to the ong adopted by the Nevada législa'mré and’ codificd at NRS

. i5.
02639-08/126425
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IN THE SUPREME COURT OF THE STATE OF NEVADA

HORIZONS AT SEVEN HILLS
HOMEOWNERS ASSOCIATION,

Appellant,
V.

IKON HOLDINGS, LLC, a Nevada
limited liability company,

Respondent.
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District Court Case No. A-11-647850-B
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Nevada Bar No. 6228
ALVERSON, TAYLOR, MORTENSEN & SANDERS
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EX. Pleading Date Vol. Pages
2 | Answer to Complaint 11/3/2011 I 0099-
0105
16 | Appendix of Exhibits to Defendant’s | 2/6/2012 \Y 1002-
Motion for Clarification or, in the 1172
alternative, for Reconsideration of Order
Granting Summary Judgment on Claim of
Declaratory Relief
7 Business Court Order 12/8/2011 v 0781-
0785
1 | Complaint 9/6/2011 I 0001-
0098
49 | Correspondence dated 3/28/13 re:| 4/10/2013 X 2114-
Proposed Final Judgment 2140
10 | Court Minutes: Decision re: Plaintiff’s | 12/16/2011 v 0833-
Motion for Partial Summary Judgment & 0834
Defendant’s Countermotion
9 | Court Minutes: All Pending Motions 12/12/2011 IV | 0831-
0832
27 | Court Minutes: All Pending Motions 3/12/2012 VIl | 1538-
1539
34 | Court Minutes: All Pending Motions 5/7/2012 VIII | 1755
38 | Court Minutes: All Pending Motions 6/11/2012 IX 1888
63 | Court Minutes: All Pending Motions 6/3/2013 XI 2464
48 | Court Minutes: Bench Trial 3/12/2013 X 2112-
2113
46 | Court Minutes: Calendar Call 2/19/2013 IX 2101
30 | Court Minutes: Decision 3/28/2012 VII | 1550
40 | Court Minutes: Decision 6/22/2012 IX 1893
11 | Court Minutes: Mandatory Rule 16| 1/9/2012 IV | 0835-
Conference 0836
25 | Court Minutes: Minute Order 3/7/2012 VIl | 1511-
1512
64 | Court Minutes: Minute Order — Decisions | 6/28/2013 XI 2465
re: 6/3/13 Motion for Attorney Fees and
Costs
43 | Court Minutes: Motion for | 7/12/2012 IX 2081-
Reconsideration 2082
60 | Court Minutes: Motion to Retax 5/28/2013 XI 2427
29 | Decision 3/28/2012 VIl | 1547-

6481389 1
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1549

39 | Decision 6/22/2012 IX | 1889-
1892
65 | Decision 6/28/2013 Xl 2466-
2470
56 | Defendant’s Case Appeal Statement 5/8/2013 X 2328-
2331
70 | Defendant’s Case Appeal Statement 9/5/2013 XI 2505-
2508
15 | Defendant’s Motion for Clarification or, | 2/6/2012 V 0975-
in the alternative, for Reconsideration of 1001
Order Granting Summary Judgment on
Claim of Declaratory Relief
37 | Defendant’s Motion for Reconsideration | 6/8/2012 | VIII-IX | 1774-
of Order Granting Summary Judgment on 1887
Claim of Declaratory Relief
52 | Defendant’s Motion to Retax Costs 4/25/2013 X 2173-
2186
69 | Defendant’s Notice of Appeal and Notice | 9/5/2013 XI 2485-
of Related Case 2504
55 | Defendant’s Notice of Appeal and Notice | 5/8/2013 X 2253-
of Related Cases 2327
57 | Defendant’s Notice of Filing Cost Bond | 5/10/2013 X 2332-
on Appeal 2337
59 | Defendant’s Opposition to Motion for | 5/24/2013 XI 2377-
Attorney’s Fees and Costs 2426
5 | Defendant’s Opposition to Plaintiff’s | 11/30/2011 | 1I-1V | 0544-
Motion for Partial Summary Judgment 0756
and  Counter-Motion for Summary
Judgment
18 | Defendant’s Opposition to Plaintiff’s | 2/14/2012 | VI-VII | 1181-
Motion for Summary Judgment and 1433
Counter-Motion for Summary Judgment
33 | Defendant’s Opposition to Plaintiff’s | 4/25/2012 | VIII | 1668-
Third Motion for Summary Judgment / 1754
Countermotion for Summary Judgment
23 | Defendant’s Reply In Support of Motion | 3/6/2012 VIl | 1486-
for Clarification or, in the alternative, 1507

Order
on

Reconsideration  of
Summary  Judgment
Declaratory Relief

Granting
Claim of

6481389 1
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42 | Defendant’s Reply in Support of Motion | 7/9/2012 IX 1952-
for Reconsideration of Order Granting 2080
Summary Judgment on Claim of
Declaratory Relief

36 |Defendant’s Reply Memorandum in| 6/4/2012 VIIl | 1766-
Support of Countermotion for Summary 1773
Judgment

22 | Defendant’s  Reply to  Plaintiff’s | 3/6/2012 VIl | 1477-
Opposition to Defendant’s Counter- 1485
Motion for Summary Judgment

50 | Final Judgment 4/11/2013 X 2141-

2168

53 | Final Judgment 5/1/2013 X 2187-

2212
17 | Joint Case Conference Report 2/10/2012 VI 1173-
1180
47 | Joint Pre-Trial Memorandum 3/11/2013 IX | 2102-
2111
68 | Judgment 8/18/2013 Xl 2481-
2484
54 | Motion for Attorney Fees and Costs 5/2/2013 X 2213-
2252
66 | Order Denying Motion to Retax Costs 7/3/2013 XI 2471-
2475

32 | Order Denying Plaintiff’s Motion for | 4/16/2012 | VIII | 1661-
Summary  Judgment/Order  Granting 1667
Defendant’s Countermotion for Summary
Judgment

71 | Order for Return of Monies on Deposit 9/9/2013 XI 2509-

2510

28 | Order re: Defendant’s Motion for | 3/16/2012 VI 1540-
Clarification 1546

45 | Order re: Defendant’s Motion for| 7/24/2012 IX 2095-
Reconsideration of Order Granting 2100
Summary Judgment on Claim of
Declaratory Relief

67 | Order re: Plaintiff’s Motion for Attorney | 7/23/2013 XI 2476-
Fees and Costs and Defendant’s Motion to 2480
Retax Costs

14 | Order re: Plaintiff’s Motion for Summary | 1/19/2012 \Y 0967-
Judgment on Claim of Declaratory Relief 0974

6481389 1
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and Defendant’s Counter Motion for

Summary Judgment on Claim of
Declaratory Relief
44 | Order re: Plaintiff’s Motion for Summary | 7/20/2012 IX | 2083-
Judgment on Declaratory Relief and 2094
Defendant’s Counter-Motion for
Summary Judgment
13 | Order re: Rule 16 Conference 1/18/2012 VvV 0964-
0966
24 | Order Setting Civil Non-Jury Trial and | 3/6/2012 VIl | 1508-
Calendar Call 1510
51 | Plaintiff’s Memorandum of Costs and | 4/16/2013 X 2169-
Disbursements 2172
4 | Plaintiff’s Motion for Partial Summary | 11/7/2011 I-111 | 0108-
Judgment on Issue of Declaratory Relief 0543
12 | Plaintiff’s Motion for Summary Judgment | 1/16/2012 | V-V |0837-
0963
31 | Plaintiff’s Motion for Summary Judgment | 3/30/2012 | VII- | 1551-
on Issue of Declaratory Relief VIII | 1660
19 | Plaintiff’s Opposition to Motion for | 2/27/2012 VIl | 1434-
Clarification or in the alternative for 1472
Reconsideration of Order Granting
Summary Judgment
41 | Plaintiff’s Opposition to Motion for | 6/27/2012 IX 1894-
Reconsider [sic] of Order Granting 1951
Summary Judgment on Claim of
Declaratory Relief
58 | Plaintiff’s Opposition to Motion to Retax | 5/23/2013 | X-XI |2338-
Costs 2376
62 | Plaintiff’s Reply to Opposition to Motion | 5/29/2013 XI 2444-
for Attorney Fees and Costs 2463
35 | Plaintiff’s Reply to Opposition to Motion | 5/18/2012 | VIII | 1756-
for Partial Summary Judgment on Issue of 1765
Declaratory Relief & Opposition to
Counter Motion for Summary Judgment
3 | Plaintiff’s Request to Transfer to Business | 11/4/2011 I 0106-
Court 0107
61 | Plaintiff’s Supplement to Memorandum of | 5/29/2013 XI 2428-
Costs and Disbursements 2443
26 | Recorder’s Transcript of Proceedings: | 3/12/2012 VIl | 1513-
Plaintiff’s Motion = for  Summary 1537
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Holland & Hart LLP
9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
Phone: (702) 669-4600 4 Fax: (702) 669-4650
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Judgment/Defendant’s  Opposition  to
Plaintiff’s Motion for Summary Judgment
and  Countermotion for  Summary
Judgment

6 Reply to Opposition to Motion for Partial | 12/7/2011 | llI-IV | 0757-
Summary Judgment on Issue of 0780
Declaratory Relief & Opposition to
Counter Motion for Summary Judgment

21 | Scheduling Memo 2/28/2012 VII | 1476

20 | Scheduling Order 212812012 VIl | 1473-

1475

8 | Transcript of Proceedings: Motions 12/12/2011 IV | 0786-

0830

6481389 1

Page 6 of 6




Ex. 4




AT

20090603-0001992
Fee: $15.00  RPTT: $0.00
N/C Fee: $0.00

APN NO, 177-35-610-137 54-
RECORDING REQUESTED BY 0 2000 10:24:34
Requestor:
WHEN RECORDED MAIL TO FIDELITY NATIONAL DEFAULT SO
Debbie Conwa wWC

REGIONAL TRUSTEE SERVICES CORPORATION  Clark County Recorder  Pgs: 2

616 1st Avenue, Suite 500
Seattle, WA 88104

Trustee's Sale No: 07-FMB-74757

0903/ ?//(o

*FMB747570342000000%*

NOTICE OF DEFAULT AND ELECTION TO SELL UNDER DEED OF TRUST

NOTICE IS HEREBY GIVEN that REGIONAL SERVICE CORPORATION, is either the duly appointed

Trustee, the substitute Trustee or acting as agent for the Beneficiary under a Deed of Trust dated 8/8/2005,
executed by HAWLEY MCINTOSH, A MARRIED MAN AS HIS SOLE AND SEPARATE PROPERTY, as
Trustor, to secure obligations in favor of MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. AS
NOMINEE FOR ITS SUCCESSORS AND ASSIGNS, as Beneficiary, recorded 8/15/2005 , as Instrument
No. 20050915-0004492, and rerecorded as Instrument No. 20090601-0007303, of Official Records in the
office of the Recorder of CLARK County, NEVADA. There is now owing upon the note secured by said
Deed of Trust the sum of $136,453.63 principal, with interest thereon from 12/1/2008. That a breach of, and
default in, the obligations for which such Deed of Trust is security has occurred as follows:

FAILURE TO PAY INSTALLMENTS OF PRINCIPAL, INTEREST, IMPOUNDS AND LATE

CHARGES WHICH BECAME DUE 1/1/2009 TOGETHER WITH ALL SUBSEQUENT
INSTALLMENTS OF PRINCIPAL, INTEREST, IMPOUNDS, LATE CHARGES, FORECLOSURE
FEES AND EXPENSES; ANY ADVANCES WHICH MAY HEREAFTER BE MADE; ALL
OBLIGATIONS AND INDEBTEDNESSES AS THEY BECOME DUE; AND ANY INSTALLMENTS
ALREADY MADE, THAT AT A LATER DATE PROVE TO BE INVALID.

That by reason thereof, ONEWEST BANK FSB, the present beneficiary under such Deed of Trust, has
executed and delivered fo sald Trustee, a written Declaration and Demand for Sale, and has deposited with
said Trustee, such Deed of Trust and all the documents evidencing obligations secured thereby, and has
declared and does hereby declare all sums secured thereby immediately due and payable and has elected
and does hereby elect to cause the trust property to be sold to satisfy the obligations secured thereby.

N.R.S. 107.080 permits certain defaults to be cured upon the payment of the amounts required by that
statutory section without requiring payment of that portion of the principal and interest which would not be
due had no default occurred. Where reinstatement is possible, if the default is not cured within 35 days
following recording and mailing of this Notice to Trustor or Trustor's successor in interest, the right of

reinstatement will terminate and the property may thereafter be soid.
To find out the amount you must pay, or to arrange for payment to stop the
foreclosure or if your property Is in foreciosure for any other reason, contact:

Page 1 of 2
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by hikhe signature(s) Ihehstlmnentlhapersonﬂ orlhe behalf of which the -
‘perunnexeeutaqulnsu'ummt. seily upon

Ioem!ymderPENALTYOlFPENURYmdarmohmdmesmeofcwmuhdmﬂwfwsoohg .
pawaphbmleandeom .

Wﬂ‘NESSwhandandg

anb YHYN-1Q S | - :

7

-~ DAVID MATHIAS
DA Commission # 1769181

1] Notary Public - Callfornia §

-

Orange Counly
Comm. 18,2001
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Inst # 200908040003419

"

Fees: $15.00
@ N/C Fee: $0.00
' 08/04/2008 10:22:10 AM
. ) Receipt #: 2550
APN #177-35-610-137 ’ : Requestor:
Trustee's Sale # N47664 1 ' NORTH AMERICAN TITLE COMPAN
North American Title # \" A X > Recorded By: MSH Pgs: 2
PropertyAddress: 950 Seven Hilis Drjve #1411 _ DEBBIE CONWAY
v ' _ CLARK COUNTY RECORDER

NOTICE OF DEFAULT AND ELECTION TO SELL UNDER
HOMEOWNER§ ASSOCIATION LIEN

\ IMPORTANT NOTICE

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT
IS IN DISPUTE!

IF YOUR PROPERTY 1S IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAYMENTS IT.
MAY BE SOLD WITHOUT-ANY COURT ACTION and you may have the legal right to bring your account in
good standing by paying all your past due payments plus permitted costs and expenses within the time permitted
by law for reinstatement of your account. No sale date may be set until niiety (90) days from the date this notice
of default was mailed to you. The date this document was mailed to you appears on this notice. :

This amount is $4,289.50 as of July 28, 2009 and will increase until your account becomes current,

While your property is in foreclosure, you still must pay other obligations (such as insurance and taxes)
required by your note and deed of trust or mortgage, or as required under your Covenants Conditions and
Restrictions. [f you fail to make future payments on the loan, pay taxes on the property, provide insurance on the
property or pay other obligations as required by your note and deed of trust or mortgage, or as required under your
Covenants Conditions and Restrictions, the Horizons at Seven Hills (the Association) may insist that you do so in
order to reinstate your account in good standing. In addition, the Association may require as a condition to
reinstatement that you provide reliable written evidence that you paid all senior liens, property taxes and hazard
insurance premiums.

Upon your request, this office will mail you a written itemization of the entire amount you must pay. You
may not have to pay the entire unpaid portion of your account, even though full payment was demanded, but you
must pay all amounts in default at the time payment is made. However, you and your Association may mutually
agree in writing prior to the foreclosure sale to, among other things, 1) provide additional time in which to cure the
defailt by transfer of the property or otherwise; 2) establish a schedule of payments in order to cure your default;
or both (1) and (2).

Following the expiration of the time penod referred to in the first paragraph of this notice, unless the
obligation being foreclosed upon or a separate written agreement between you and your Association permits a
longer period, you have only the legal right to stop the sale of your property by paying the entire amount
demanded by your Association.

To find out about the amount you must pay, or arrange for payment to stop the foreclosure, or if your
property is in foreclosure for any other reason, contact: Nevada Association Services, Inc. on behalf of Horizons at
Seven Hills, 6224 W. Desert Inn Road, Suite A, Las Vegas, NV 89146, The phone number is (702) 804-8885 or
toll free at (888) 627-5544.

If you have any questions, you should contact a lawyer or the Assocnatmn which maintains the right of
assessment on your property.
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Instrument # 200908040003419 Page: 2 End of Document

Ral

Trustee's Sale # N47664 : ' . i

Notwithstanding the fact that your property is in foreclosure, you may offer your property for sale, provided
the sale is concluded prior to the conclusion of the foreclosure.

REMEMBER, YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT
TAKE PROMPT ACTION. ' -
NOTICE IS HEREBY GIVEN THAT NEVADA ASSOCIATION
SERVICES, INC. '

is the duly appointed agent under the previously mentioned Notice of Delinquent Assessment Lien, with the
owner(s) as reflected on said lien being Hawley MclIntosh, dated June 15, 2009, and recorded on June [7, 2009 as
instrument number 0001827 Book 20090617 in the official records of Clark County, Nevada, executed by
Horizons at Seven Hills, hereby declares that a breach of the obligation for which the Covenants Conditions and
Restrictions, recorded on July 06, 2003, as instrument number 0003420 Book 20050706, as security has occurred
in that the payments have not been made of homeowner’s assessments due from September 01, 2008 and all
subsequent homeowner’s assessments, monthly or otherwise, less credits and offsets, plus late charges, interest,
‘ trustee’s fees and costs, attorney’s fees and costs and Association fees and costs.

That by reason thereof, the Association has executed and delivered to said agent a written authorization and
has deposited with said agent such documents as the Covenants Conditions and Restrictions and documents
evidencing the obligations secured théreby, and declares all sums secured thereby immediately due and payable
and elects to cause the property to be sold to satisfy the obligations. ' .

Nevada Association Services, Inc. is a debt collector. Nevada Association Services, Inc. is attempting to
¢ollect a debt. Any information obtained will be used for that purpose.

Nevada Associatioﬁs Services, [nc., whose address is 6224 W. Desert Inn Road, Suite A, Las Vegas, NV 89146 is

authorized by the association to enforce the lien by sale. , . _ }
Legal_Description: Horizons At Seven Hills Ranch, Plat Book 125, Page 58, Unit 1411, Bldg 14 in the County of -
Clark

Dated: July 28, 2009 )

WOkl

By: Natasha Collins, of Nevada Association Services, Inc. T
on behalf of Horizons at Seven Hills

When Recorded Mail To:

Nevada Association Services, Inc.

6224 W, Desert [nn Road, Suite A

Las Vegas, NV 89146

(702) 804-8885 : .

(888) 627-5544 B
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o Inst # 201007210001842
{ R+ Fees: $17.00 N/C Fee: $0.00
RPTT: $186.18 Ex: #
0712112610 12:07:20 PM
RECORDING REQUESTED BY Receipt #; 434089
Requestor:
WHEN RECORDED MAIL TO SCOT LUDWIG
And SEND TAX STATEMENT TO: Recorded By: TAH Pgs:§
SCOT M. LUDWIG DEBBIE CONWAY
900 S ATH ST #207 CLARK COUNTY RECORDER

LAS VEGAS, NV 89101

Trustee's Sale No: 07-FMB-74757

APN NO. 177-35610-137

A0 0O AR

TRUSTEE'S DEED UPON SALE

£

The undersigned grantor declares: .

1. The Grantee herein was not the forecloging beneficiary.

1. The amount of the unpaid debt together With ¢osts was $156,956.95.

2. The amount paid by the Grantee at the Triistee’é;,Sale was $36,000.01.
3

. The documentary transfer tax is:$186.15.

THIS INDENTURE made June 28, 2010, between REGIONAQZ SERVICE CORPORATION.
a California corporation, hereinafter called Trustee and SCOT M: zL‘UQWIG, hereinafter called
Grantee, WITNESSETH: L

WHEREAS, HAWLEY MCINTOSH, A MARRIED MAN AS HIS SOI%}?AND SEPARATE
PROPERTY, by a Deed of Trust dated 9/8/2005, and recorded 9/15/2005, as Instrument No.
20050915-0004492, and rerecorded as Instrument No. 20090601-0007303, of Official Records
in the office of the Recorder of CLARK County, NEVADA, did grant and convey to said
Trustee, upon the trusts therein expressed, the property hereinafter described, among other uses
and purposes to secure the payment of a certain promissory note and interest, according to the
terms thereof, and other sums of money advanced, with interest thereon, to which reference is
hereby made, and,

WHEREAS, breach and default was made under the terms of said Deed of Trust in the
particulars set forth in the Notice of said Beach and Default, to which reference is hereby made;
and,

WHEREAS, on 5/2/2009, the then Beneficiary, or holder of said note did execute and deliver
to the Trustee written declaration of default and demand for sale and thereafter there was filed

Page 1 of 3
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for record on 6/3/2009, in the office of the County Recorder of CLARK County, NEVADA, a
Notice of such breach and default and of election to cause the Trustee to sell said property to
satisfy the obligation secured by said Deed of Trust, which Notice was recorded in Instrument
No. 20090603-0001992, of Official Records of said County and,

WHEREAS, Trustee, in consequence of said election, declaration of default, and demand for
sale, and in compliance with said Deed of Trust and with the Statutes in such cases made and
provided, made and published for more than twenty (20) days before the date of sale therein
fixed in a newspaper of general circulation printed and in each county in which the property or
any part thereof is situated, Notice of Sale as required by law, containing a correct description
of the property to be sold and stating that the Trustee would under the provisions of said Deed
of Trust, sell the property therein and herein described at public auction to the highest bidder for
cash in lawful money of >tl';é United States of America on June 28, 2010, at 10:00 AM, of said
day, THE FRONT ENTRANCE TO NEVADA LEGAL NEWS, 930 SOUTH FOURTH
STREET, in the City of L*AS VEGAS County of CLARK, State of NEVADA, and

WHEREAS, three true and correé f‘c’bples of said Notice were posted in three of the most
public places in the County of CLARK, State of NEVADA, in which said sale was noticed to
take place, and where the property wa?‘“to @“’scld for not less than twenty days before the date
of sale therein fixed, and, e

WHEREAS compliance having been made wﬁh:_. all the statutory provisions of the State of
NEVADA and with all of the prowswns of said Deed’ of Trust as to the acts to be performed
and notices to be given, and in particular, full comphance having been made with all
requirements of law regarding the service of notices requrred by statute, and with the Soldiers’

and Sailors® Relief Act of 1940, said Trustee, at the time and pLace. aforesaid did then and there
at public auction sell the property hereinafter described to the S2 id Grantee for the sum of
$36,000.01, said Grantee being the highest and best bidder therefore

Ty .

NOW, THEREFORE, Trustee, in consideration of the premises recxted :and the sum of the
above mentioned bid paid by the Grantee, the receipt whereof is hereby acﬁmowledged and by
virtue of these premises, does GRANT AND CONVEY, but without warranty or covenants.
expressed or implied, unto the said Grantee, SCOT M. LUDWIG, all that certain property
situate in the County of CLARK, State of NEVADA, described as follows:

ATTACHED HERETO AS EXHIBIT 'A' AND INCORPORATED HEREIN
AS THOUGH FULLY SET FORTH.

Tax Parcel No:177-35-610-137
IN WITNESS WHEREOF, the said REGIONAL SERVICE CORPQRATION, as Trustee has

this day caused it corporate name to be hereunto affixed by its AUTHORIZED AGENT
thereunto duly authorized by resolution of its Board of Directors.

Page 2 of 3
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Dated: 7/6/2010
REGIONAL SERVICE CORPORATION,

Trustee

e

JEAN G?EAGO?, AUTHORIZED AGENT

STATE OF WASHINGT%N )

COUNTY OFKING )7,

On 7/6/2010, before me, the urf?iggéi" ned, a Notary Public in and for said state, duly
vappeared JEAN GREAGOR, personally known to me (or

commissioned and swom, personalfyyappe

proved to me on the basis of satisfa&agﬁée‘s’lidence) to be the person who executed the within
instrument, as AUTHORIZED AGENT;onibhalf of the corporation therein named and
acknowledged to me that he/she executedgﬁé' same in his/her authorized capacity, and that by
his/her signature on the instrument the person;-orihe entity upon behalf of which the person

acted, executed the instrument.

WITNESS my hand and official seal.
W’M iy, g
o NOTARY PUBLG!‘ in ind

WA, residing at: {-cZULL
v » . LA
My commission expires:

55‘ Q‘Q/ \\\\‘\:\é;u“?'O&

oy, 'v,,‘
AR} '4;
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5
MAWWY
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e

%
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Q
H
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%,
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EXHIBIT FOR LEGAL DESCRIPTION
Trustee’s Sale 07-FMB-74757
EXHIBIT ‘A’

PARCELI:

UNIT 1411 ("UNIT") IN BUILDING 14 ("BUILDING") AND GARAGE NO. G4 ("GARAGE")
AND GARAGE BUILDING NO. G1 AS SHOWN ON THE FINAL PLAT OF HORIZONS AT
SEVEN HILLS RANCH, FILED IN BOOK 125 OF PLATS, PAGE 58, IN THE OFFICIAL
RECORDS OF THE COUNTY RECORDER, CLARK COUNTY, NEVADA ("PLAT"), AND AS
DEFINED AND SET FORTH IN AND SUBJECT TO THAT CERTAIN DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS FOR HORIZONS AT SEVEN HILLS
RANCH, RECORDED JULY 6, 2005 AS INSTRUMENT NO. 0003420 IN BOOK 20050706,
OFFICIAL RECORDS, 'CLARK COUNTY, NEVADA ("HORIZONS AT SEVEN HILLS RANCH
DECLARATION"). -

PARCEL II:
K

TOGETHER WITH AN UNDMDED ALLOCATED FRACTIONAL INTEREST IN AND TO THE

GENERAL COMMON F.LEMENTS, AS SET FORTH IN, AND SUBJECT TO, THE PLAT AND

THE HORTIZONS AT SEVEN HILLS RANg\H DECLARATION.

PARCEL III:

TOGETHER WITH AN EXCLUSIVE INTERESI’\I’ 6ND TO THOSE LIMITED COMMON
ELEMENTS, IF ANY, APPURTENANT TO THE UNIT AS SET FORTH IN, AND SUBJECT TO,
THE PLAT AND THE HORIZONS AT SEVEN HILLS RANCH DECLARATION.

%
PARCEL IV: "‘1‘\-.:’;

TOGETHER WITH A NON-EXCLUSIVE EASEMENT OF REASONABJ.E INGRESS TO AND
EGRESS FROM THE UNTT, AND OF ENJOYMENT OF THE GENERAI'COMMON ELEMENTS,
AS SET FORTH IN, AND SUBJECT TO, THE PLAT AND THE HORIZONSAI SEVEN HILLS
RANCH DECLARATION. &3
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STATE OF NEVADA

DECLARATION OF VALUE FORM

1. Assessor Parcel Number(s) -
a. 177-35-610-137 _

b.
c. i
d.
2. Type of Property:
a. Vacant Land b Single Fam. Res. |FOR RECORDER’S OPTIONAL USE ONLY
c. Condo/Twnhse d. 2-4 Plex Book: Page:
e. Apt. Bldg f. Comm’i/Ind’! Date of Recording:
g. Agriculwral h Mobile Home Notes:
Other s
3. a. Total Value/Sales Prlcc of Property $ 36,000.01
b. Deed in Lieu of Foreclos?xre Only (value of property) ( )
c. Transfer Tax Value:  .% $ 36,000.01
d. Real Property Transfer Thx Due $ 186.15

<xF

4. If Exemption Claimed:
a. Transfer Tax Exemption per NRS.37§.090 Section N/A

b. Explain Reason for Exemption: N/A

S. Partial Interest: Percentage being transferred ‘100 00 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to
NRS 375.060 and NRS 375.110, that the information provxded is correct to the best of their
information and belief, and can be supported by documematlon if called upon to substantiate the
information provided herein. Furthermore, the parties agree’ ‘that disallowance of any claimed
exemption, or other determination of additional tax due, may resul}t in a penalty of 10% of the tax
due plus interest at 1% per month. Pursuant to NRS 375.030, the Buycr and Seller shall be

jointly and severally liablefor any additi iount owed. 4 .
Signature, Capacity Gfﬁﬁ“&@

Qf e
Signature Capacity '
SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION

(REQUIRED) (REQUIRED)
Print Name: Regional Services Corporation Print Name: SCOT M. LUDWIG
Address: 616 1st Avenue #500 Address: 900 S 4TH ST #207
City: Seattle City: LAS VEGAS
State: WA Zip: 98104 State:NV Zip: 89101
COMPANY/PERSON UESTIN CORDING (required if not seller or buyer
Print Name: nel  Pelesson Escrow #:
Address: 2064 S Steglent , Sk 8123
City:_ Hemde rSon State: NV Zip: 39012

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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apvg _V11-35" 010 - 137
11-digit Assessor's Parcel Number may be obtained at:
http://redrock.co.clark.nv.us/assmealprop/ownr.aspx

WY Claim DCEJ

Inst# 201007210001843
Fees: $16.00 N/C Fee: $25.00
RPTT: $186.15 Ex: #
07/2472010 12:07:20 PM
Receipt #: 434089

Requestor:

SCOT LUDWIG v
Recorded By: TAH Pys: 4
DEBBIE CONWAY
CLARK COUNTY RECORDER

Type of Document
(Example: Declaratidﬁ"jgf I-égpestead, Quit Claim Deed, etc.)

Recording Requested By:

Lonael Petersovn

Return Documents To: o Tax 5)‘}9 oS
Name :ﬂ(.% HO‘C)fVI}S e i

Address _2.09 S 5}%)‘1@,3_, Sle Biz3 r ~«

City/State/Zip _Hewdevéon NV __ZHol7

This page added to provide additional information required by NRS 111.312 Section 1-2

(An additional recording fee of $1.00 will apply)

This cover page must be typed or printed clearly in black ink only.

CCOR_Coversheet.pdf ~ 06/06/07

“
%

it
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QUITCLAIM DEED

FOR VALUE RECEIVED, SCOT M. LUDWIG does hereby convey,
release, remise and forever quitclaim unto IKON Holdings, LLC, as
its sole and separate property, whose address is 209 South
Stephanie Street, Suite B-123, Henderson, Nevada 89102, all of his

right, title and interest in the following described premises, to-
wit:

Please see Exhibit *A" attached hereto.
together with their appurtenances, this property is located in

Clark County, also,known as 950 Seven Hills Drive, Unit 1411,
Henderson, Nevada.. 89052

DATED this éé%éhbyﬂof July, 2010,

{"

STATE OF IDAHO )
)ss
County of Ada )

m% the undersigned,
personally appeared SCOT M. LUDWIG, known or 1d??t1f1ed to me to be
the person whose name is subscribed to the wit ggflnstrument, and
acknowledged to me that he executed the same. - ?

Oon this :1 day of July, 2010, before,

w &‘-‘""

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal in said County the day and year first above written.

QUITCLAIM DEED - 1
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EXHIBIT ‘A’

PARCEL I:

UNIT 1411 (*UNIT") IN BUILDING 14 ("BUILDING") AND GARAGE NO. G4 ("GARAGE")
AND GARAGE BUILDING NO. G1 AS SHOWN ON THE FINAL PLAT OF HORIZONS AT
SEVEN HILLS RANCH, FILED IN BOOK 125 OF PLAYS, PAGE 58, IN THE OFFICIAL
RECORDS OF THE COUNTY RECORDER, CLARK COUNTY, NEVADA ("PLAT"), AND AS
DEFINED AND SET FORTH IN AND SUBJECT TO THAT ,CERTAIN DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS FOR HORIZONS AT SEVEN HILLS
RANCH, RECORDED JULY 6, 2005 AS INSTRUMENT NO. 0003420 1IN BOOK 20050706,
OFFICIAL RECORDS, GLARK COUNTY, NEVADA ("HORIZONS AT SEVEN HILLS RANCH
DECLARATION"). =~ ¢

PARCEL II:

TOGETHER WITH AN UNDIVIDED ALLOCATED FRACTIONAL INTEREST IN AND TO THE
GENERAL COMMON ELEMENTS,\AS SET,FORTH IN, AND SUBJECT TO, THE PLAT AND
THE HORIZONS AT SEVEN HILLS RANCH DECLARATION.

\'5( O g7
w, =
IS i

PARCEL III:

g_,) B
TOGETHER\NITHIU'EXCLUSIVEINTERESTIU%¥5D1T)THOSELIMITE:’CO“"%ON
ELEMENTS, IF ANY, APPURTENANT TO THE Uﬁﬂ, A%«SET FORTH IN, AND SUBJECT 10,
THE PLAT AND THE HORIZONS AT SEVEN HILLS RANCH DECLARATION.

PARCEL IV:

e

TOGETHER WITH A NON-EXCLUSIVE EASEMENT OF REASON%B;E{QIGRESS TO AND

EGRESS FROM THE UNIT, AND OF ENJOYMENT OF THE GENE| %EO];QMON ELEMENTS,

AS SET FORTH IN, AND SUBJECT TO, THE PLAT AND THE HORIZONS ?ngéEVEN HILLS
24 &5

RANCH DECLARATION.

%
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STATE OF NEVADA

DECLARATION OF VALUE FORM

1. Assessor Parcel Number(s)

a 1371-35-6lp-137

b.

c.

d.

'

2. Type of Property:
a, Vacant Land b. Single Fam. Res. |FOR RECORDER’S OPTIONAL USE ONLY
c. Condof/Twnhse d. 2-4 Plex Book: Page: _
e. Apt. Bldg f. Comm’/Ind’l Date of Recording:
g Agricultural h. Mobile Home Notes:
Other ;
3. a. Total Value/Sales Pncegf Property $ gl. o0 0l
b. Deed in Lieu of Foreelosﬁre Only (value of property) ( )
c. Transfer Tax Value: — ¢*. % $30 0000l
d. Real Property Transfer Tax’Q $.186.15

If Exemption Claimed:

a. Transfer Tax Exemption per NRS 375%990 Section _N /K

b. Explain Reason for Exemption:

x/dy/ﬂ

5. Partial Interest: Percentage being transferred = l

%

The undersigned declares and acknowledges; under penalty of perjury, pursuant to
NRS 375.060 and NRS 375.110, that the information provnded is correct to the best of their

information and belief, and can be supported by documeritation if called upon to substantiate the

information provided herein. Furthermore, the parties ag;Ee that disallowance of any claimed

exemptlon, or other determination of additional tax due, may result m,;x penalty of 10% of the tax

Signature

jointly and severally l ny additional amount owed A
. -‘ﬁ‘ 2
Signature / Capacity Z (o%
Z é; 7 R

Capacity

SELLER (GRANTOR) INFORMATION

(REQUIRED)
Print Name: et M. Ludwia

Address: 900 S ¢ 4 207

City: _las \lecsS

State: NV Zip: £4101

Address:
City:_Hewderson

1zg

BUYER (GRANTEE) INFORMATION
(REQUIRED)
Print Name: FKon H0!J|/l¢'1§x 744

Address: 2¢A S S@hgmﬁ 7 & Ri22

City: Hemderoow vy

State: ANV Zip:_ 9012

COMPANY/PERSON REQUESTING RECORDING (required if not seller or buyer
Print Name: Ko ~ Escrow #:

State:_ AV Zip: 890l

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

CCOR_DV_Form.pdf ~ 01/12/09
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APN # 177-35-610-137

# N47664 Book/Instr: 0002154 Book 20100930
County Of: Clark

NOTICE OF DELINQUENT ASSESSMENT LIEN

In accordance with Nevada Revised Statutes and the Association’s declaration of Covenants Conditions
and Restrictions (CC&Rs), recorded on July 06, 2005, as instrument number 0003420 Book 20050706, of
the official records of Clark County, Nevada, the Horizons at Seven Hills has a lien on the following
legally described property.

The property against which the lien is imposed is commonly referred to as 950 Seven Hills Drive #1411
Henderson, NV 89052 and more particularly legally described as: Horizons At Seven Hills Ranch, Plat
Book 125, Page 58, Unit 1411, Bldg 14 in the County of Clark.

The owner(s) of record as reflected on the public record as of today's date is (are):
Ikon Holdings LLC

Mailing address(es):
209 S. Stephanie Ste B123, Henderson, NV 890112

*Total amount due through today’s date is $6,050.14.
This amount includes late fees, collection fees and interest in the amount of $2,692.64.

* Additional monies will accrue under this claim at the rate of the claimant's regular assessments or
special assessments, plus permissible late charges, costs of collection and interest, accruing after the date
of the notice.

Nevada Association Services, Inc. is a debt collector. Nevada Association Services, Inc. is
attempting to collect a debt. Any information obtained will be used for that purpose.

Dated: September 28, 2010

By: Winter Henrie, of Nevada Association Services, Inc., as agent for Horizons at Seven Hills.

When Recorded Mail To:

Nevada Association Services, Inc.

TS #N47664

6224 W. Desert Inn Road, Suite A

Las Vegas, NV 89146

Phone: (702) 804-8885 Toll Free: (888) 627-554

Recorded On: 09/30/2010
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. g . ) e Nevada Association Services

v i Ly 6224 W. Desert inn Road, Suite A
i S Las Vegas, NV 89148

Phone: (702) 804-8885

Fax: (702) 804-8887

NEVADA ASSOCIATION SEHVEES. NG, Toll Free; (888) 627-5544

October 18, 2010

Ikon Holdings LLC
209 S. Stephanie Ste B123
Henderson NV 890112

RE: 950 Seven Hills Drive #1411 / N47664
Horizons at Seven Hills / Ikon Holdings LLC

Dear Sir/Madam:

Per your request the current balance for the above property is $6287.94. If you wish to
resolve this matter, please remit payment in full of $6287.94 in the form of a cashier's check
or money order on or before 10/28/10.This amount includes October's assessment. Enclosed
is an itemized breakdown for your review. If you are unable to remit payment in full, you
may wish to fill out and return the enclosed Request for a Payment Plan Form which will be
forwarded to the Management Company for approval. If you choose not to reinstate the
account, collection proceedings will continue as indicated in previous correspondence.

Sincerely,
’(/am /77(1/6

Veronica Meraz
Nevada Association Services, Inc.

Nevada Association Services, Inc. is a debt collector. Nevada Association Services, Inc. is attempting to collect a debt. Any information
obtained will be used for that purpose.
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Q\/]c[ntosh, Ikon Holdings LLC Horizons @ Seven Hills
950 Seven Hills #1411 Account No;: 0016551
TSH#N 47664
Assessments, Late Fees, Interest,
Attorneys Fees & Collection Costs Amount Amount’ Amouat Amount Amount
Dates of Delinguency: 06/28/2010-10/10 Present rate Prior rate Prior rate Water Prior rate

07/10-Current ~ 01/10-06/10 10/09-12/09  10/09-12/09 -

Balance forward 0.00 0.00 0.00 0.00 0.00
No. of Months Subject to Interest 0 0 0 0 0
Interest due on Balance Forward 0.00 0.00 0.00 0.00 0.00
Monthly Assessment Amount 190.00 190.00 172.50 25.00 0.00
No. of Months Delinquent 4 6 3 3 0
No. of Months Subject to Interest -0 0 0 0 0
Total Monthly Assessments due 760.00 1,140.00 517.50 75.00 0.00
Late Fee 10.00 10.00 10.00 0.00 0.00
No. of Months Late Fees Incurred 4 6 3 0 0
Total Late Fees due 40.00 60.00 30.00 0.00 0.00
Interest Rate 0.12 0.12 0.12 0.12 0.12
Interest due 53.42 60.02 0.00 0.00 0.00
Special Assessment Due 0.00 0.00 0.00 0.00 0.00
Special Assessment Late Fee 0.00 0.00 0.00 0.00 0.00
Special Assessment Months Late 0 0 0 0 0
Legal Fees 235.00 0.00 0.00 0.00 0.00
Capital Contribution 380.00 0.00 0.00 0.00 0.00
gmt Co. Intent to Lien 75.00 0.00 0.00 0.00 0.00
ransfer Fee . 300.00 300.00 0.00 0.00 0.00
Management Co. Fee 210.00 0.00 0.00 0.00 0.00
Demand Letter 135.00 135.00 0.00 0.00 0.00
Lien Fees 325.00 325.00 0.00 0.00 0.00
Prepare Lien Release 30.00 30.00 0.00 0.00 0.00
Certified Mailing 32.00 80.00 0.00 0.00 0.00
Recording Costs 28.00 57.00 0.00 0.00 0.00
Pre NOD Lir 0.00 75.00 0.00 0.00 0.00
Payment Plan Fee 0.00 0.00 0.00 0.00 0.00
Breach letters 0.00 0.00 0.00 0.00 0.00
Personal check réturns 0.00 0.00 0.00 0.00 0.00
Statutory Filing Fee 0.00 0.00 0.00 0.00 0.00 -
Collection Costs on Violations 0.00 0.00 0.00 0.00 0.00
Subtotals $2,603.42 $2,262.02 $547.50 $75.00 $0.00
Credit Date
(0.00)
(0.00)
(0.00)
(0.00)
(0.00)
(0.00)
(0.00) '
(0.00) o ’
(0.00) @ @ E@
(0.00) | -
(0.00)
.JAS Fees & Cost 0.00)
HOA TOTAL $6,287.94

“Nevada Association Services Inc. is 2 debt collector. Nevada Association Services, inc. is attempting to coliect a debt. Any information
Printed: 10/18/2010 obtained will be used for that purpose.” Page 1
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Foreclosure Fees & Costs  Amount Attorneys Cre Date
(0.00) -
Foreclosure Fees 400.00 (0.00) —

Title Report 400.00 Collection Cre Date
Posting/Publication 0.00 (0.00)
Courier 0.00 (0.00)
Postponement of Sale 0.00 (0.00)
Conduct Sale 0.00 ’ (0.00)
Prepare/Record Deed 0.00 (0.00)
(other) 0.00 (0.00)
(other) 0.00 (0.00)
(other) 0.00 (0.00)
. (0.00)
SUBTOTAL  $800.00 (0.00)
(0.00)
(0.00)

$6,287.94

FORECLOSURE TOTAL Collection Credits SubTotal $0.00

COorRY

"Nevada Association Services Inc. is a debt collector. Nevada Association Services, Inc. is attempting to collect a debt. Any information
Printed: 10/18/2010 obtained will be used for that purpose.” Page 2
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Inst# 201011180001634

Fees: $15.00

N/C Fee: $0.00

1111812010 09:23:54 AM

Receipt #: 582598

Requestor:
:i’;:;;?:;f”*”’ FIRST AMERICAN NATIONAL DEF
First American Title Nevada/NDTS # W19 765¢-AS g'Ec;rBdrEd (B;(')b?\:;r A‘: gs: 2 _

PropertyAddress: 950 Seven Hills Drive #1411
CLARK COUNTY RECORDER

NOTICE OF DEFAULT AND ELECTION TO SELL UNDER
HOMEOWNERS ASSOCIATION LIEN

IMPORTANT NOTICE

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT
IS IN DISPUTE!

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAYMENTS IT
MAY BE SOLD WITHOUT ANY COURT ACTION and you may have the legal right to bring your account in
good standing by paying all your past due payments plus permitted costs and expenses within the time permitted
by law for reinstatement of your account. No sale date may be set until ninety (90) days from the date this notice_
of defauit was mailed to you. The date this document was mailed to you appears on this notice.

This amount is $7,349.50 as of November 16, 2010 and will increase unti] your account becomes current.

While your property is in foreclosure, you still must pay other obligations (such as insurance and taxes)
required by your note and deed of trust or mortgage, or as required under your Covenants Conditions and
Restrictions. If you fail to make future payments on the loan, pay taxes on the property, provide insurance on the
property or pay other obligations as required by your note and deed of trust or mortgage, or as required under your
Covenants Conditions and Restrictions, the Horizons at Seven Hills (the Association) may insist that you do so in
order to reinstate your account in good standing. In addition, the Association may require as a condition to
reinstatement that you provide reliable written evidence that you paid all senior liens, property taxes and hazard
insurance premiums,

Upon your request, this office will mail you a written itemization of the entire amount you must pay. You
may not have to pay the entire unpaid portion of your account, even though full payment was demanded, but you
must pay all amounts in default at the time payment is made. However, you and your Association may mutually
agree in writing prior to the foreclosure sale to, among other things, 1) provide additional time in which to cure the
default by transfer of the property or otherwise; 2) establish a schedule of payments in order to cure your default;
or both (1) and (2).

Following the expiration of the time period referred to in the first paragraph of this notice, unless the
obligation being foreclosed upon or a separate written agrecment between you and your Association permits a
longer period, you have only the legal right ta stop the sale of your property by paying the entire amount
demanded by your Association.

To find out about the amount you must pay, or arrange for payment to stop the foreclosure, or if your
propenty is in foreclosure for any other reason, contact: Nevada Association Services, Inc. on behalf of Horizons at
Seven Hills, 6224 W. Desert Inn Road, Suite A, Las Vegas, NV 89146. The phone number is (702) 804-8885 or
toll free at (888) 627-5544.

If you have any questions, you should contact a lawyer or the Association which maintains the right of
assessment on your property.
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NAS #N47664

Notwithstanding the fact that your property is in foreclosure, you may offer your property for sale, provided
the sale is concluded prior to the conclusion of the foreclosure.

REMEMBER, YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT

TAKE PROMPT ACTION.
NOTICE IS HEREBY GIVEN THAT NEVADA ASSOCIATION

SERVICES, INC.

is the duly appointed agent under the previously mentioned Notice of Delinquent Assessment Lien, with the
owner(s) as reflected on said lien being Ikon Holdings LLC, dated September 28, 2010, and recorded on
September 30, 2010 as instrument number 0002154 Book 20100930 in the official records of Clark County,
Nevada, executed by Horizons at Seven Hills, hereby declares that a breach of the obligation for which the
Covenants Conditions and Restrictions, recorded on July 06, 2005, as instrument number 0003420 Book
20050706, as security has occurred in that the payments have not been made of homeowner's assessments due
from and all subsequent homeowner's assessments, monthly or otherwise, less credits and offsets, plus late
charges, interest, trustee’s fees and costs, attorney’s fees and costs and Association fees and costs.

That by reason thereof, the Association has deposited with said agent such documents as the Covenants
Conditions and Restrictions and documents evidencing the obligations secured thereby, and declares all sums
secured thereby due and payable and elects to cause the property to be sold to satisfy the obligations.

Nevada Association Services, Inc. is a debt collector. Nevada Association Services, Inc. is attempting to
collect a debt. Any information obtained will be used for that purpose.

Nevada Associations Services, Inc., whose address is 6224 W. Desert Inn Road, Suite A, Las Vegas, NV 89146 is
authorized by the association to enforce the lien by sale.

Legal Description: Horizons At Seven Hills Ranch, Plat Book 125, Page 58, Unit 1411, Bldg 14 in the County of
Clark

Dated: November 16, 2010

HMotmnfiese :

By: Autumn Fesel, of N¢vada Association Services, Inc.
on behalf of Horizons at Seven Hills

When Recorded Mail To:

Nevada Association Services, Inc.
6224 W. Desert Inn Road, Suite A
Las Vegas, NV 89146

(702) 804-3885

(888) 627-5544
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Electronically Filed
01/18/2012 12:10:51 PM

[ Y
DISTRICT COURT Q%“ p k@mw—-

CLARK COUNTY, NEVADA CLERK OF THE COURT
IKON HOLDINGS, LLC,
Plaintiff(s),
vs. CASE NO. A647850-B
DEPT. NO. XIII

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION,

Defendant (s) .

ORDER RE RULE 16 CONFERENCE
THIS MATTER having come before the Court in chambers on
January 9, 2012 pursuant to the Business Court Order previously
entered herein and NRCP 16, and the Court having discussed with

counsel, as appropriate, the subjects referred to in NRCP 16 (c};

15
16 NOW, THEREFORE, in accordance with NRCP 16 (e), the
17!/ Court hereby issues this Order reciting the action taken at such
181 conference:
19 1.' Discovery shall proceed in accordance with the
20 Scheduling Order issued or to be issued herein by the Discovery
21 Commissioner.
E‘ g 52 2. The Court will hear any discovery motions.
> 5 23 o .
UJ‘:S & 3. Counsel/parties in proper person are to file a
§ zt 8: Joint Case Conference Report or Individual Case Conference
' 6‘ Reports, as the case may be, by February 10, 2012, with full
\ﬁp\ a7 courtesy copy(ies) delivered concurrently to the Discovery

’ 28

MARK R. DENTON
DISTRICT JUDGE

DEPARTMENT THIRTEEN
LAS VEGAS, NV 89155

Commissioner.
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4. A status check re: filing of Case Conference
Report is hereby set on February 16, 2012 at 9:00 a.m. If such
Case Conference Report(s) is (are) filed before this date, then
the status check will be vacated.

5. Deadlines for Motions shall be as set forth in the
Scheduling Order issued or to be issued herein by the Discovery

Commissioner.
6. If and when there is agreement among'counsel that
the case is ripe for a settlement conference with a Business

Court judge, counsel are to contact the departmental JEA of this

Department for direction in scheduling the same. If there is no

such agreement, any effort to obtain such a settlement conference
should be made by motion herein. '

COUNSEL FOR PLAINTIFF(S) IS DIRECTED TO PROVIDE PROMPT
WRITTEN NOTICE OF ENTRY HEREOFV

DATED this i da £ Janu;‘\'f/y ., 2012.

(Wi
[~ -]

[y
&

20
21
22
23
24
25
26
27

N 78

MARK R DENTO
DISTRICT JUDGE

CERTIFICATE

I hereby certify that on or about the date filed, and
as a courtesy not comprising formal written notice of entry, this
document was e-served or a copy of this document was placed in

the attorney's folder in the Clerk’s Office or mailed to:

28

MARK R. DENTON
DISTRICT JUDGE

OEPARTMENT THIRTEEN
LAS VEGAS, NV 89155
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PUOY K. PREMSRIRUT, ESQ.

ALVERSON, TAYLOR, MORTENSEN & SANDERS
Attn: Eric Hinckley, Esq. ‘/

R Jetid

LORRAINE TASHIRO
Judicial Executive Assistant
Dept. No. XIIT

18
19
20
21
22
23
24
25
26
27

® =

MARK R. DENTON
DISTRICT JUDGE

DEPARTMENT THIRTEEN
LAS VEGAS, NV 89155
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TELEPHONE (702) 838-7200
FACSIMILE (702) 838-3636

ADAMS LAW G
8681 W. SAHARA A
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Electronically Filed
01/20/2012 10:59:.07 AM -

NEOJ % t‘

ADAMS LAW GROUP, LTD. CLERK OF THE COURT
JAMES R. ADAMS, ESQ.

Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.

Nevada Bar No. 9178

8010 W Sahara Avenue Suite 260

Las Vegas, Nevada 89117

(702) 838-7200

(702) 838-3636 Fax

james@adamslawgroup.com

assly@adamslawgroup.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702) 384-5563

(702)-385-1752 Fax

ppremsrirut@brownlawlv.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, )

a Nevada limited liability company, )

Case No. A-11-647850-C
Dept No. 13

Plaintiff,
NOTICE OF ENTRY OF ORDER

VS.

HORIZONS AT SEVEN HILLS
HOMEOWNERS ASSOCIATION,
and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

N’ N N s Nt Mt N N Nt Nt N N

PLEASE TAKE NOTICE that on the 1st day, January2012, the attached
Order was entered in the above referenced matter.

Dated this Zojvﬁay of January, 2012.

ADAMELAW G 71.TD
JAMES R. ADAMS/ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W Sahara Ave. Ste. 260
Las Vegas, NV 89117




LAS VEGAS, NEVADA 89117
TELEPHONE (702) 838-7200
FACSIMILE (702) 838-3636

ADAMS LAW GROUP, LTD.
8681 W. SAHARA AVENUE, SUITE 280

N =B SN B« N & T N

10
11
12
13

14 |

15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the Adams Law Group, Ltd., and

that on this date, I served the following NOTICE OF ENTRY OF ORDER upon all parties to
this action by:
Placing an original or true copy thereof in a sealed enveloped place for collection and
X mailing in the United States Mail, at Las Vegas, Nevada, postage paid, following the
ordinary business practices;
Hand Delivery
Facsimile
Overnight Delivery
Certified Mail, Return Receipt Requested.
addressed as follows:

Eric Hinckley, Esq.
Alverson Taylor

Mortensen and Sanders
7401 W Charleston Blvd.
Las Vegas, NV 89117-1401

Dated thew“cfay of January, 2012.

oy (O

An employee of Adams Law Group, Ltd.

®
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ADAMS LAW GROUP, LTD.
JAMES R. ADAMS, ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8330 W. Sahara Ave. Suite 290
Las Vegas, Nevada 89117

702) 838-7200

702) 838-3636 Fax
james@adamslawnevada.com
assl damslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq. :
Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702; 384-5563

Electronically Filed
01/19/2012 03:08:18 PM

Cﬁ&*'g“"““'

CLERK OF THE COURT

(702)-385-1752 Fax
ppremsrirut@brownlawlv.com
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited liability
company,

Plaintiff,
Vs.

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court on December 12, 2011 at 9:00 a.m., upon the Plaintiff’s
Motion for Summary Judgment on Claim of Declaratory Relief and Defendant’s Counter Motion for
Summary Judgment on Claim of Declaratory Relief. James R. Adams, Esq., of Adams Law Group,
Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the
Plaintiff, Eric Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on behalf of the
Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and

for good cause appearing hereby rules:

Case No: A-11-647850-C
Dept: No. 13

ORDER
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WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Plaintiff has asserted a claim of right under NRS §116.3116 (the “Super Priority Lien” statute)

against Defendant and Defendant has an interest in contesting said claim, the present controversy

is between persons or entities whose interests are adverse, both parties seeking declaratory relief
have a legal interest in the controversy (i.e., a legally protectible interest), and the issue involved in
the controversy (the meaning of NRS 116.3116) is ripe for judicial determination as between the
parties. Kress v. Corey 65 Nev. 1, 189 P.2d 352 (1948), and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.3116 (including whether
Defendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WHEREAS Plaintiff has a legal interest in the controversy as it was Plaintiff’s money which
had been demanded by Defendant and it was Plaintiff’s property that had been the subject of a
homeowners’ association statutory lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for determination in this case as the present controversy is real, it exists now, and it affects the
parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise to the present proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status or other legal relations are affected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS §116.3116 and
obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, the Court is persuaded that Plaintiff's position is correct relative to the
components of the Super Priority Lien (exterior repair costs and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiff's position
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concerning the need for a civil action to trigger a homeowners’ association’s entitlement to the Super

Priority Lien.

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as

follows:

1.

Plaintiff’s Motion for Partial Summary Judgment on Declaratory Reliefis granted in
part and Defendant’s Motion for Summary Judgment on Declaratory Reliefis granted
in part.

NRS §116.3116 is a statute which creates for the benefit of Nevada homeowners’

associations a general statutory lien against a homeowner’s unit for (a) any
construction penalty that is imposed against the unit's owner pursuant to NRS
§116.310305, (b) any assessment levied against that unit , and (c) any fines imposed
against the unit's owner from the time the construction penalty, assessment or fine
becomes due (the “General Statutory Lien”). The homeowners’ associations’
General Statutory Lien is noticed and perfected by the recording of the associations’
declaration and, pursuant to NRS §116.3116(4), no further recordation of any claim
of lien for assessment is required.
Pursuant to NRS §116.3116(2), the homeowners’ association’s General Statutory
Lien is junior to a first security interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent (“First Security Interest”)
except for a portion of the homeowners’ association’s General Statutory Lien which
remains superior to the First Security Interest (the “Super Priority Lien”).

Unless an association’s declaration otherwise provides, any penalties, fees, charges,
late charges, fines and interest charged pursuant to NRS 116.3102(1 )(i) to (n),
inclusive, are enforceable in the same manner as assessments are enforceable under
NRS §116.3116. Thus, while such penalties, fees, charges, late charges, fines and

interest are not actual “assessments,” they may be enforced in the same manner as
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assessments are enforced, i.e., by inclusion in the association’s General Statutory

Lien against the unit.

Homeowners’ associations, therefore, have a Super Priority Lien which has priority
over the First Security Interest on a homeowners’ unit. However, the Super Priority
Lien amount is not without limits and NRS §116.3116 is clear that the amount of the
Super Priority Lien (which is that portion of a homeowners’ associations’ General
Statutory Lien which retains priority status over the First Security Interest) is limited
“to the extent” of those assessments for common expenses based upon the
association’s adopted periodic budget that would have become due in the 9 month
period immediately preceding an association’s institution of an action to enforce its
General Statutory Lien (which is 9 months of regular assessments) and “to the extent
of”” external repair costs pursuant to NRS §116.310312.

The base assessment figure used in the calculation of the Super Priority Lien is the
unit’s un-accelerated, monthly assessment figure for association common expenses
which is wholly determined by the homeowners association’s “periodic budget,” as
adopted by the association, and not determined by any other document or statute,
Thus, the phrase contained in NRS §116.3116(2) which states, “... to the extent of the
assessments for common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become due in the absence
of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien...” means a maximum figure equaling 9 times the association’s
regular, monthly (not annual) assessments. If assessments are paid quarterly, then 3
quarters of assessments (i.¢., 9 months) would equal the Super Priority Lien, plus
external repair costs pursuant to NRS §116.310312.

The words “to the extent of” contained in NRS §116.3116(2) mean “no more than,”
which clearly indicates a maximum figure or a cap on the Super Priority Lien which

cannot be exceeded.
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8. Thus, while assessments, penalties, fees, charges, late charges, fines and interest may
be included within the Super Priority Lien, in no event can the total amount of the
Super Priority Lien exceed an amount equaling 9 times the homeowners’
association’s regular monthly assessment amount to unit owners for common
expenses based on the periodic budget which would have become due immediately
preceding the association’s institution of an action to enforce the lien, plus external
repair costs pursuant to NRS 116.310312.

9. Further, if regulations adopted by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of priority for the
lien (i.e., shorter than 9 months of regular assessments,) the shorter period shall be
used in the calculation of the Super Priority Lien, except that notwithstanding the
provisions of the regulations, that shorter period used in the calculation of the Super

Priority Lien must not be less than the 6 months immediately preceding institution

of an action to enforce the lien.
[Q 71\‘ /h!‘//)‘r)‘m 4/( 76 ﬂc }44/ C/u / ﬁc)f&,.,
10. Moreover, the-Sup

2 oerdte Pl )"& (,.ar,ﬂl;n L,ﬁ, ._ﬂ"l 4& cil/'m &/ }‘4.&
asso alio 0 ITOTC! . [ 3, RS R
1550 € 1S CTRace. Sffrqj" /msi /h )""F ﬁa, }‘/ af if S‘:,\‘-nfau Afvc u/l-F»

Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
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Nevada Bar No. 9178

ADAMS LAW GROUP, LTD.
8330 W. Sahara Ave., Suite 290
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
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HOLLAND & HART Lip

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: preilly@hollandhart.com
nelovelock@holtlandhart.com

CLERK OF THE COURT

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA
IKON HOLDINGS, LLC, a Nevada limited Case No. : A-11-647850-B
liability company, Dept. No.: XIII
Plaintift, MOTION FOR CLARIFICATION OR,
IN THE ALTERNATIVE, FOR
Vs. RECONSIDERATION OF ORDER

GRANTING SUMMARY JUDGMENT
HORIZONS AT SEVEN HILLS ON CLAIM OF DECLARATORY
HOMEOWNERS  ASSOCIATION; and RELIEF

DOES 1 through 10; and ROE ENTITIES 1
through 10 inclusive, Hearing Date:

Hearing Time:
Defendants.

Defendant Horizons At Seven Hills Homeowners Association (“Horizons”), by and
through their attorneys of record Holland & Hart LLP, hereby submit its Motion for
Reconsideration of the Order Granting Summary Judgment on Claim of Declaratory Relief
entered January 20, 2012 (“Order”).

I
11/
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This Motion is made and based upon the attached memorandum of points and authorities,

the pleadings and papers on file herein, and any oral argument this Court may choose to hear.

DATED this 6th day of February, 2012.

HOLW

9555 Hi l 0od Drive, Sécond Floor
Las Vegas, Nevada 89134

Attorneys for Horizons At Seven Hills
Homeowners Association

NOTICE OF MOTION

TO:  All Interested Parties and/or their Counsel of Record
PLEASE TAKE NOTICE the undersigned will bring the foregoing Motion on for hearing

9:00am
before the above-entitled court on the 12 day of F‘Ebmary, 2012, at the hour of

a.m./p.m. or as soon thereafter as may be heard.

DATED this 6th day of February 2012.
HOLLAND & HART LLP

Attorneys for Defendant Horizons At Seven
Hills Homeowners Association

Page 2 of 27
5382135 2

0976




Holland & Hart LLI‘

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

10
11
12
13

15
16
17
18
19
20
21
22
23
24
25
26
27
28

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
DEFENDANT’S MOTION FOR CLARIFICATION OR, IN THE ALTERNATIVE,
RECONSIDERATION OF ORDER GRANTING SUMMARY JUDGMENT ON
CLAIM OF DECLARATORY RELIEF

I.
INTRODUCTION

Horizons respectfully requests that this Court clarify or, in the alternative, reconsider part
of its decision concerning the scope of the so-called “super-priority lien” under NRS 116.3116,
as set forth in the Order attached hereto as Exhibit “A”. Unbeknownst to Horizon or this Court,
this Court’s recent decision was based upon an incomplete view of the facts and the law—an
incomplete picture that was knowingly and deliberately pursued by Plaintiff. This is an
incomplete picture that needs to be addressed in full by this Court and on the merits.

In the Order, this Court concluded that collection fees and costs are not assessments, but
are enforceable in the same manner as assessments and may be included in a homeowners
association’s (“HOA”) super-priority lien under NRS 116.3116(2), but then concluded that the
super-priority lien is limited to nine (9) times the unit’s un-accelerated, monthly assessment
amount. See Exhibit A. Accordingly, the Order holds that the maximum amount that survives a
lender foreclosure is an amount equaling nine (9) times the amount an HOA invoices a
prototypical homeowner each month.

For several reasons, Horizons respectfully requests that the Court clarify or, in the
alternative, reconsider this issue, based on the following issues which were not addressed in the
Order:'

e The Nevada Legislature specifically removed the limitations in the Uniform

Common Interest Ownership Act (the “UCIOA”) so that Nevada’s super-priority lien
includes as common expenses all of NRS 116.3115. This includes amounts

assessed against a specific unit, including those costs and fees caused from a unit
owner’s misconduct.

e This Court’s Order fails to analyze and consider the absurd results that will occur if a
numerical cap is implemented, contrary to black letter Nevada law regarding the
rules of statutory construction. This includes the very practical implications of
destroying an HOA’s ability to collect on its liens, triggering a “race to the

I Horizons is not seeking reconsideration on the issue as to whether filing a complaint with the court to enforce an
HOA'’s statutory lien is a condition precedent to the existence of an HOA’s super-priority lien.
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courthouse” as HOAs are forced to pursue judicial foreclosures of statutory liens
ahead of bank foreclosures, and burdening HOAs and their homeowners.

e NRS 116.3116(2) contains no language justifying a numerical cap. The Order fails
to acknowledge and address the fact that Nevada’s super-priority lien language is
much broader than the UCIOA, incorporating all costs and fees under NRS
116.3115 and including much more than monthly invoices to a prototypical
homeowner.

o The legislative history of Nevada’s Chapter 116 does not support a decision to assert
a numerical cap on collection costs and fees because any changes to Nevada’s super-
priority lien were merely to clarify (and not change) the existing statute.

e Importantly, the Nevada Real Estate Division’s Commission for Common Interest

Communities and Condominium Hotels adopted its Advisory Opinion and concluded
that NRS 116.3116(2) includes collection costs but with no numerical limitation.

e The Court disregarded Korbel Family Living Trust v. Spring Mountain Ranch
Master Ass’n, largely because of a poorly drafted order prepared by the prevailing
party. However, the underlying record demonstrates unequivocally that the super-
priority lien issue was briefed thoroughly by both sides at the direction of Judge
Glass, argued by both sides, and thoroughly considered by Judge Glass before
issuing a ruling interpreting the super-priority lien.

For these reasons, Horizons requests that the Court clarify and/or reconsider the
conclusion that the super-priority lien contains a numerical maximum. Such a conclusion
contradicts the broad language of the Nevada super-priority lien, particularly as related to NRS
116.3115, and would create absurd results, including granting an HOA a lien with absolutely no
practical means of enforcement. Horizons therefore requests the Court clarify and/or reconsider
that holding and, instead, rule that the super-priority lien, based on its plain language and public
policy, must include costs of collection with no numerical limit.

1L
STANDARD OF REVIEW

District court judges are allowed unlimited discretion to clarify prior orders before to the
entry of final judgment. See NRCP 56; Harvey’s Wagon Wheel v. MacSween, 96 Nev. 215, 606
P.2d 1095 (1980) (district judge did not abuse his discretion by rehearing the motions for
summary judgment). In addition, Rule 2.24 of the Eighth Judicial District Court Rules
(“EDCR”) provides for the reconsideration of a ruling by the Court after service of the written
notice of the order or judgment. A trial court judge is granted great discretion on reconsideration
of its prior ruling. See, e.g., Masonry & Tile Contractors v. Jolley, Urga & Wirth, 113 Nev.
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737, 941 P.2d 486 (1997) (reconsideration is appropriate if substantially different evidence is
subsequently introduced or the decision is clearly erroneous); Moore v. City of Las Vegas, 92
Nev. 402, 405, 551 P.2d 244 (1976) (reconsideration appropriate where “new issues of fact or
law vare raised supporting a ruling contrary to the ruling already reached.”).

Clarification and reconsideration is particularly appropriate in this case, which is likely to
be appealed to the Nevada Supreme Court, in that public policy directs that matters be heard on
the merits whenever possible, and with a complete record before the court. See, e.g., Schulman
v. Bongberg-Whitney Elec., Inc., 98 Nev. 226,228, 645 P.2d 434, 435 (1982).

IIL
LEGAL ARGUMENT

A. The Plain Language of NRS 116.3116 and Nevada Law Do Not Permit An Illogical

Interpretation of NRS 116.3116.

The Order did not address whether the Court reached this ruling based upon the plain
language of the statute. See Exhibit A. However, the Court must give a clear and unambiguous
statute its plain meaning, unless doing so violates the spirit of the act. D.R. Horton, Inc. v.
Eighth Judicial Dist. Court ex rel. County of Clark, 123 Nev. 468, 476, 168 P.3d. 731, 737
(2007). It is well established in Nevada that the words in a statute, “should be given their plain
meaning unless this violates the spirit of the act.” State Dep’t of Ins. v. Humana Health, Ins.,
112 Nev. 356, 360 (1999) (quoting McKay v. Bd. of Supervisors, 102 Nev. 644, 648 (1986)).
When interpreting the plain language of a statute, Nevada courts “presume that the Legislature
intended to use words in their usual and natural meaning.” McGrath v. Dep ’t of Public Safety,
123 Nev. 120, 123, 159 P.3d 239, 241 (2007). In doing so, the Court must consider a statute’s
provisions as a whole, reading them “in a way that would not render words or phrases
superfluous or make provisions nugatory.” S. Nev. Homebuilders Ass’n v. Clark County, 121
Nev. 446, 339, 117 P.3d 171, 173 (2005) (quotation omitted). Meaningless or unreasonable
results should be avoided by courts when interpreting statutes. Matter of Petition of Phillip
A.C., 122 Nev. 1284, 1293 (2006). As such, “where a statute is susceptible to more than one
interpretation it should be construed in line with what reason and public policy would indicate
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the legislature intended.” County of Clark, ex rel. Univ. Med. Ctr. V. Upchurch, 114 Nev. 749, .

753, 961 P.2d 754, 757 (1998) (quotation omitted). Moreover, “when the legislature has
employed a term or phrase in one place and excluded it in another, it should not be implied
where excluded.” Coast Hotels & Casinos, Inc. v. Nev. State Labor Comm’n, 117 Nev. 835,
841, 34 P.3d 546, 550 (2001).

Here, pursuant to the plain language of NRS Chapter 116 and the important policy
considerations behind these statutes, Plaintiff’s interpretation of NRS 116.3116 is without merit.
While the super-priority lien authorized by NRS 116.3116 has one material zemporal limitation,
there is no numerical limit capping the lien. Moreover, fees and costs of collection are clearly
intended to be considered as part of the super-priority lien. Accordingly, HOAs are entitled to
collect fees and costs of collection as a portion of the super-priority lien.

1. Assessments Enforceable Under NRS 116.3116 and Given Super Priority

Status Include All Reasonable Collection Costs and Fees Relating to the

Relevant Nine Month Period.

Pursuant to NRS 116.3116, HOAs have a lien on real property to recover.
assessments owed by delinquent homeowners, a portion of which has a superior position over
even a first deed of trust recorded before the delinquency. Nevada law is clear that the
component portions of the super-priority lien include both common expenses and multiple other
charges and fees that are also deemed to be “enforceable as assessments under this section [NRS
116.3116]” unless said charges are restricted by a community HOA’s governing documents.

NRS 116.3116 is titled “Liens against units for assessments” and states that:

1. The Association has a lien on a unit for any construction

penalty that is imposed against the unit’s owner pursuant to
NRS 116.310305, any assessments against that unit or any
fines imposed against the unit’s owner from the time the
construction penalty, assessment or fine becomes due. Unless
the declaration provides otherwise, any penalties, fees,
charges, late charges, fines and interest charged pursuant
to paragraphs (j) to (n), inclusive, of subsection 1 of NRS
116.3102 are enforceable as assessments under this section.
If an assessment is payable in installments, the full amount of

the assessment is a lien from the time the first installment
thereof becomes due.
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2. A lien under this section . . . is also prior to all security
interests described in paragraph (b) [“a first security interest
on the unit recorded before the date on which the assessment
sought to be enforced became delinquent . . .”] to the extent of
any charges incurred by the Association on a unit pursuant to
NRS 116.310312 and to the extent of the assessments for
common expenses based on the periodic budget adopted by
the Association pursuant to NRS 116.3115 which would
have become due in the absence of acceleration during the 9
months immediately preceding institution of an action to
enforce the lien . . .

NRS 116.3116 (emphasis added). Thus, the plain language describing a lien for assessments
under the statute clearly incorporates each of the following component assessments into the lien
amount “unless the declaration provides otherwise:” (1) any assessment levied against the unit
from the time the assessment comes due, (2) penalties, (3) fees, (4) charges, (5) late charges, 6)
fines, and (7) interest. There can be no doubt that all charges itemized in NRS 116.3116(1) are
meant to be a part of an HOA’s lien for assessments where the statute clearly denotes that said
charges are “enforceable as assessments under this section” — a section aptly titled “Liens
against units for assessments” by the Nevada Legislature in the Nevada Revised Statutes. NRS
116.3116 (see statute section title) (emphasis added). Despite this, the Order states that
“penalties, fees, charges, late charges, fines and interest are not actual ‘assessments.”” See
Exhibit A, pg. 3, In 25-26. Yet, the plain language of the statute unequivocally established that
these are “assessments.” Indeed, NRS 116.3116(7) goes on to state that collection costs and
attorney’s fees are recoverable as part of the lien. Thus, not only does NRS 116.3116 grant an
association an enforceable lien for assessments, which includes assessments for common
expenses, penalties, fees, charges, interest, attorney’s fees, and costs of suit, but Nevada law
additionally deems the super-priority portion of the lien to be “prior to all security interests.”
Importantly, subsection (2) of NRS 116.31 16 does not set a numerical cap on the
super-priority lien based upon any particular HOA'’s assessments charged to homeowners. The
only material proviso placed on the amount of the HOA’s super-priority lien is that any
assessment for common expenses “based on the periodic budget adopted by the Association

pursuant to NRS 1116.3115” be limited to a period of “9 months preceding institution of an
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action to enforce the lien.”® The portion of the HOA lien given super-priority status is defined

with regard to a particular time period only — there is no mention in the statute of any numerical
limitation or simple mathematical calculation. Indeed, if the Legislature wanted to define the
super-priority lien by some simple mathematical calculation it could have done so simply by
setting forth that mathematical calculation in the statute.
In addition, NRS 116.3115 defines assessments for common expenses as those

“made at least annually.” NRS 116.3115 sets forth several different categories of common
expenses that are to be included in the assessments, many of which do_not apply equally to all
owners. These categories include:

1. Common expenses for repair of limited common elements, Subsection 4(a);

2. Common expenses benefitting fewer than all of the units, Subsection 4(b);

3. Common expenses to pay the cost of insurance, Subsection 4(c);

4. Common expenses to pay a judgment, Subsection 5; and, most importantly,

5. Common expenses caused by the misconduct of any unit’s owner, Subsection 6.
NRS 116.3115. Clearly, if an owner fails to pay his or her assessments, that failure is
misconduct. If the HOA incurs expenses in an effort to collect those unpaid assessments, under
NRS 116.3115(6), those expenses are chargeable to the unit’s owner as part of the association’s
periodic budget under NRS 116.3115.  Because they are part of the HOA’s periodic budget
under NRS 116.3115, they are included in the super priority portion of the HOA’s lien under
NRS 116.3116(2).

2. NRS 116.3116 is Broader than the UCIOA.

“It is a well-known rule of statutory construction that words shall be given their

plain meaning, unless to do so would clearly violate the evident spirit of the statute . .. unless

from a consideration of the entire act it appears that some other intendment should be given to it.

We cannot arbitrarily ignore plain language, but must be controlled by it, except in the instance

2 There is one other limiting proviso found outside of NRS 116.3116. NRS 116.31162(4) states that “[t]he
association may not foreclose a lien by sale based on a fine or penalty for a violation of the governing documents of

the Association . . . .” Thus, any portion of assessments for violation fines cannot, by definition (with some limiting .

exceptions), be incorporated into a super priority lien for assessments that could be the impetus for foreclosure.
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mentioned.” Ex parte Zwissig, 178 P. 20, 21 (Nev. 1919) (emphasis added). Thus, where the
intent of the Legislature or the evident spirit of the statute would be violated under a plain
language interpretation of the statute, effect must be given to the intent of the Legislature and the
spirit of the statute.

In this matter, Plaintiff has relied heavily on the UCIOA in support of its position,
neglecting to note that Nevada’s statute is materially different from the UCIOA. In order to
fully understand the intent of the Legislature and the spirit of NRS Chapter 116, it is important to
look first at the UCIOA. The UCIOA was originally promulgated in 1982 by the National
Conference on Commissioners on Uniform State Laws (“Uniform Law Commissioners” - or
“ULC”). The UCIOA is a comprehensive act that governs the formation, management, and
termination of common interest communities. In 1991, Nevada adopted the UCIOA, with some
changes, by enacting NRS Chapter 116.

Notably, the super-priority lien as provided in the UCIOA is much more limited
than the actual super-priority lien adopted by Nevada. The super-priority lien in all three (3)
versions of the UCIOA (1982, 1994 and 2008) is limited to the extent of “common expenses
based on the periodic budget adopted by the Association pursuant to section 3-115(a).” Nevada,
however, specifically removed the limitation to subsection (a) (which is Subsection 1 of NRS
116.3115 in Nevada’s statutory format). Thus, common expenses for purposes of the super-
priority lien under the UCIOA are limited to 3-115(a), while common expenses for purposes of
the super-priority lien in Nevada includes all of NRS 116.3115. In other words, “common
expenses” is much broader under the Nevada statute than it is under the UCIOA, and includes
amounts assessed against a specific unit. Such common expenses, including those costs and fees
caused from a unit owner’s misconduct, must be included in Nevada’s super-priority lien
amount. Thus, by broadening the super-priority lien to include common expenses under all
subsections of NRS 116.3116, the Nevada Legislature plainly intended to allow Nevada HOA’s
and their attorneys or collection agencies to assess and recover as assessments the fees and costs
of collection while enforcing the super-priority lien.

/1
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B. The Order Fails to Consider Whether Its Interpretation of NRS 116.3116 Creates

Unreasonable or Absurd Results or Contradicts the Spirit of the Act.

There is no discussion in the Order of whether Plaintiff’s interpretation of NRS 116.3116
would: (1) violate the spirit of the Act; or (2) produce unreasonable or absurd results. However,
the answer two both of these questions is a resounding yes.

The obvious and undisputed public policy underlying the “super-priority” lien is to
compensate HOAs for the unpaid assessments that are incurred prior to a lender foreclosure. As
evidenced by the Affidavit of Debbie Kluska, which is attached hereto as Exhibit “B”,
borrowers who are in default with their lenders simultaneously default on their HOA obligations,
almost without exception. This results in unpaid assessments and neglected properties. Id. By
giving priority to the HOA ahead of a lender’s deed of trust, HOAs are able to pay bills,
abandoned properties do not become blighted, and neighboring “good” homeowners who pay
their bills are not subject to increased HOA fees. Id. Defendant Horizons (along with most
other HOAs in Nevada) lacks the resources, staff, and ability to pursue collections on its own.
Exhibit B. While Horizons possesses a statutory lien pursuant to NRS Chapter 116 on such
assessments, it must take active steps to collect if it has any chance of recovering amounts that
are past due. Id. As a result, without collection agencies to pursue these past due charges,
HOAs would have little or no ability to enforce their rights to collect said charges from
homeowners who do not pay voluntarily, thereby significantly increasing the costs to those
homeowners who are not delinquent. Id.

As a resull, Horizons has engaged Ncvada Association Services, Inc. to pursue
collections of unpaid assessments and penalties. Exhibit B. Collecting interest, late fees, and
costs of collection as part of Nevada’s super-priority lien is and has been common practice in the
industry for years. Id. An integral part of the collection process is the recording of a notice of
lien with the Clark County Assessor. Id. Such recordation provides notice of the super-priority
lien to subsequent purchasers after foreclosure. Id.

The types of charges HOAs retain their collection agencies to collect often include many
different categories of assessments for common expenses. Exhibit B. These assessments for
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common expenses can include special assessments for repairs to common areas, charges for late
payment of assessments, and fees or charges for the use, rental or operation of the common
elements. Id.

In addition, to pursue collection, HOAs and their collection agencies are forced to incur
out of pocket costs, such as publication costs in advance of a foreclosure sale. Exhibit B. The
out of pocket costs for publication and posting in advance of a foreclosure in Las Vegas are
approximately $500.00. Depending on the monthly amount due from the homeowner, the
publication costs alone often exceed the “nine times” super-priority lien calculation proposed by
Plaintiff in this case. Id. As a result, using the calculation proposed by the Plaintiff in this case,
a HOA would never bother to pursue collection through a collection agency, as the out-of pocket
costs alone would exceed the amount recoverable. Id.

Given the foregoing, if HOAs cannot recover reasonable collection costs, they will be
effectively unable to pursue and collect from property owners who are in violation of the CC&Rs
when there is a lender foreclosure. Exhibit B. As such, an «“unreasonable” and “absurd” result is
therefore created by the Order, which offers the conclusion that collection fees and costs are not
assessments and the super-priority lien has “a maximum figure equaling 9 times the association’s
regular, monthly (not annual) assessments.” See Exhibit A, pg 4, In 21-24.

The result of the Order provides for an inherently inequitable result from a given HOA’s
perspective. Consider, for example, one HOA where the total common expenses that would
have become due in the 9 month period immediately preceding the first action to enforce the lien
totaled $95, excluding collection fees and costs and another HOA where the total common
expenses that would have become due in the 9 month period immediately preceding the first
action to enforce the lien totaled $950, excluding collection fees and costs. Under the Order, the
relatively “poor” HOA will be able to recover only $95, whereas the relatively “rich” HOA will
be able to recover $950. Although it is highly unlikely even the “rich” neighborhood could even
absorb the prohibitive costs of collecting on such limited amounts, the “poor” HOA would never
be able to afford the cost of collecting from a delinquent homeowner. Indeed, no HOA could
possibly hope to recover its collection fees and out of pocket costs for a mere $95. It is fiscal
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1 || nonsense to expect an HOA to pay several thousand dollars out of its own pocket to collect only '

2 || a few hundred dollars in assessments. This could not possibly have been the result envisioned by
3 || the Legislature when it enacted NRS 116.3116.
4 Indeed, the Order’s interpretation of the statute would encourage poor public policy. If
5 || costs of collection were not recoverable as part of a super-priority lien, the Legislature would
6 || have created a disincentive for HOA community managers and collection agencies to attempt
7 |l collection of delinquent assessments. Instead, the only alternative for a HOA would be to file a
8 |l judicial foreclosure action in accordance with NRS 116.3116(7), which specifically allows for
9 |l “costs and reasonable attorney’s fees” as part of the recovery.” Exhibit B. However, this would
10 || necessarily require (1) the hiring of an attorney; (2) the filing of a civil action; and (3) a race to
11 | the courthouse between the HOA and the trust deed holder for the borrower which is in default.
12 || 7d. The obvious result would be a flood of civil lawsuits and a flood of foreclosures—results
13 || that are plainly contrary to the public purpose of the statute itself—that might otherwise be

14 || avoided. Such a ridiculous and obscene result promises to increase the number, speed, and cost

15 || of foreclosures at a time when Nevada’s real estate market (and its property values) are hanging
16 || on by a thread. Nevada law strictly forbids such a nonsensical statutory interpretation. See

17 || Upchurch, 114 Nev. at 753, 961 P.2d at 757 (“where a statute is susceptible to more than one

Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

18 || interpretation it should be construed in line with what reason and public policy would indicate |

Holland & Hart LLP
9555 Hillwood Drive, Second Floor

19 || the legislature intended.” Accordingly, fees and costs of collection (without a numerical cap)
20 | clearly must have been intended to be part of the HOA’s super-priority lien.

21 Horizons’ concerns are particularly important and significantly impact the role of HOAs
22 || during these difficult economic times. With more foreclosures in Nevada than in any other state,
23 || HOAs have stepped up to maintain homes that have fallen into disrepair. Exhibit B. Dead or
| 24 || overgrown landscaping is a common problem, as are unattended pools rife with algae. 1d.

25 || Poorly kept residences create neighborhood blight that depresses surrounding property values —

26

3 Interestingly, Plaintiff’s counsel has argued in many cases that the filing of a “civil action” is required to even
27 |l recover any part of a super-priority lien, simply because the words “civil action” are used in NRS 116.3116(7). No
court has adopted this argument. Of course, if a “civil action” is not required to recover any part of a super-priority
28 lien, it follows that subsection 7 expressly allows for the recovery of reasonable fees and costs.

Page 12 of 27

5382135_2
0986




Holland & Hart LL‘

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada §9134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

NeoRENe S )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

values that have already been devastated by the worst housing market downturn in Nevada
history. Id. If HOAs are unable to recover the costs of collection, in addition to the delinquent
assessments themselves, then HOAs have no ability to collect the delinquent assessments, and
their task of maintaining these communities becomes much more daunting. Id.

For instance, the Winokur law review article relied upon by Plaintiff sets forth some of
the important policy implications in granting HOAs the ability and the means to collect past due
assessments. Indeed, the article notes that “the financial strength of an association often bears
strongly on the value of the housing units in which both lenders and residents have invested.”
Winokur, Meaner Lienor Community Associations: The “Super Priority” Lien and Related
Reforms Under the Uniform Common Interest Ownership Act, 27 Wake Forest L. Rev. 353, 359
(1992). However, “[i]Jn hard economic times, assessment collection typically becomes both
more important and less effective.” Id. at 357. Indeed, in difficult economic times—the current
Nevada foreclosure crisis being a perfect example—foreclosures and abandonment of units
severely deplete the assessment base, making it exceedingly difficult for HOAs to maintain
common elements. See id. at 360. In fact, when “assessments go uncollected, . . . the defaulting
homeowner’s share of community costs to maintain common elements currently falls on those
least responsible for the default—neighboring homeowners who regularly pay their assessments,
remain in good standing, and constitute the community association.” Id. at 359. In other words,
when delinquent homeowners fail to pay assessments due the HOA, the resultant burden and
expense will fall on those “good” homeowners, unless the HOA has a means to recover the
delinquent assessments.’

The means to recover the delinquent assessments is the super-priority lien established by
the Nevada Legislature. However, “since individual delinquencies are often small components

of a substantial total of assessments owed by all residents in a community, enforcement of

4 1t is also important to note that, although the “good” homeowners bear this financial responsibility, they have no
control over the financial worthiness of their neighbors. The financial institutions, however, do. Financial
institutions review (or at least were supposed to have reviewed) the income and credit worthiness of a prospective
purchaser before making the decision to lend the purchase price. Having made a poor decision, the financial
institutions should not now be able to impose the entire responsibility for that poor decision on the “good”

homeowners.
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assessment delinquencies will often not take place if the association lacks recourse to recover
its expenses.” Winokur, supra, at 363 (emphasis added). In other words, if an HOA is permitted
to recover only a certain amount of its delinquent assessments without the ability to recover
collection costs above that number, the HOA simply will not have the means to recover the past
due assessments, unless, of course, the HOA passes those substantial collection costs onto the
law-abiding homeowners who pay their assessments.

In addition, in rendering this decision, it appears that the Court gave no weight to
Hudson House Condominium Ass’n, Inc. v. Brooks, 611 A.2d 862, 865 (Conn. 1992), the only
legal authority on point fashioned by a state supreme court.” Hudson House goes precisely to
the spirit and purpose of the legislation as a whole and the unreasonable and absurd results
created by “fashioning a bow without a string or arrows.” The Connecticut Supreme Court

stated:

In construing a statute, we assume that “the legislature
intended to accomplish a reasonable and rational result.”
Section 47-258(a) creates a statutory lien for delinquent
common expense assessments. Section 47-258(j) authorizes
the foreclosure of the lien thus created. Section 47-258(b)
provides for a limited priority over other secured interests for
a portion of the assessment accruing during the six month
period preceding the institution of the action. Section 47-
258(g) specifically authorizes the inclusion of the costs of
collection as part of the lien.

Since the amount of monthly assessments are, in most
instances, small, and since the statute limits the priority
status to only a six month period, and since in most
instances, it is going to be only the priority debt that in fact
is collectible, it seems highly unlikely that the legislature
would have authorized such foreclosure proceedings
without including the costs of collection in the sum entitled
to a priority.

To conclude that the legislature intended otherwise would
have that body fashioning a bow without a string or arrows.

611 A.2d at 866 (emphasis added) (citations omitted).

From a purely logical standpoint, it is absurd to imagine the Nevada Legislature granted

5 If the Court did not give Hudson House weight because it involved a judicial foreclosure, this is a distinction
without a difference.
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HOAs a super-priority lien with no practical ability to enforce it. The numerical maximum set
forth in the Order, however, comes to just that conclusion. Indeed, if an HOA bills $40 per
month® to each homeowner, according to the Order, the maximum of assessments, which may
include collection costs and fees, that the HOA could recover is $360.” Notwithstanding the
blatant unfairness the numerical maximum concept imparts on HOAs with smaller assessments,
it is simply not possible to complete (or even begin) the collection process for a mere $360.

Indeed, the out of pocket costs to publish and post prior to foreclosure exceed the
recoverable amount under such a scenario. Therefore, should that HOA decide to pursue
collection, it would be forced to pay more in collection costs than it would ever recover, and
pursuit of that collection would be cost prohibitive. The Nevada Legislature simply could not
have meant to give HOAs a lien with no means to enforce it—i.e., a bow without a string or
arrows. Indeed, if that was the intent of the Legislature, why did it bother establishing a super-
priority lien in the first place?

Thus, the numerical maximum simply is not logical from a practical standpoint. Instead,
to be able to actually recover assessments owed by a delinquent homeowner to the HOA, the
HOA must also have the ability to recover its reasonable collection costs. In making this
decision, the Court failed to take into account the practical results of the interpretation of NRS
116.3116, even though those results were effectively undisputed by Plaintiff during briefing.
Accordingly, Horizons requests the Court to consider whether the Order’s interpretation of NRS
116.3116 creates unreasonable or absurd results, or contradicts the spirit of the act, as required
by Las Vegas Police Protective Ass’n, 122 Nev. at 242,130 P.3d at 191.

/11
/11

¢ Another problem with setting a numerical maximum based on a multiple of 9 times the “monthly assessment
amount” is the Arbitrator fails to define what is “the monthly assessment amount.” NRS 116.3115 provides many
different manners in which a homeowner is assessed for common expenses. NRS 116.3115(1) mandates all HOAs
to create an “annual assessment,” but the manncr in which this “annual assessment” is collected is determined by the
HOA. Some associations collect this “annual assessment” yearly or quarterly.

7 The blatant unfairness of this numerical cap is readily apparent when one considers Regulation No. R199-09
recently adopted by the Commission, which establishes the amount of reasonable collection costs. See Exhibit “C”,
which is a true and correct copy of Regulation R199-09.
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1| G The Super-Priority Lien Must Be Read In Context, Including the Broad Reference to .

2 NRS 116.3115.

3 In the Order, the Court does not consider a significant difference between the UCIOA
4 || and NRS Chapter 116. The relevant super-priority lien language in Nevada states the lien has a
5 || priority “to the extent of the assessments for common expenses based on the periodic budget
6 || adopted by the association pursuant to NRS 116.3115....” NRS 116.3116(2). In stark contrast,
7 || the Uniform Acts (the 2008 version and prior versions) limit the super-priority lien to the extent
8 | of common expenses adopted “pursuant to Section 3-115(a).” The Nevada statute is broader,

9 | however, and limits the super-priority lien only to common expenses adopted pursuant to all of

10 || NRS 116.3115, with no subsection limitation. In other words, “common expenses” include

11 assessments imposed under all of NRS 116.3115, not just NRS 116.3115(1), which means that

12 | assessments are not merely limited to the equivalent of nine monthly assessment payments by a

13 || prototypical homeowner.

14 However, contrary to the Order’s conclusion that the language “to the extent of” means

15 || there is a numerical maximum to the super-priority lien, NRS 116.3115, broad as it Is,
16 | demonstrates the statute contains no such maximum. The key question in the super-priority lien

17 || analysis is “to the extent of” what? The answer is to the extent of assessments for common

Holland & Hart LLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

18 || expenses based on all of NRS 116.3115, not just NRS 116.3115(1).

19 Notably, the UCIOA, upon which Plaintiff relies so heavily, is much more limited than
20 || the version that was actually adopted by Nevada. The super-priority lien in all three (3) versions
21 || of the UCIOA (1982, 1994, 2008) is stated as to the extent of “common expense assessments
22 || based on the periodic budget adopted by the association pursuant to Section 3-115(a).”
23 || (emphasis added). Nevada, however, specifically removed the reference to subsection (a) (which
24 || would be subsection (1) as set forth in Nevada’s statute). Thus, while common expenses for
25 || purposes of the super-priority lien under the UCIOA are limited to the extent of 3-115(a),
26 || common expenses for purposes of the super-priority amount in Nevada include all of NRS

27 || 116.3115. In other words, the calculation of “assessments” within the super-priority period is

28 | much broader under the Nevada statute than it is under the Uniform Act and includes specific ‘
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amounts assessed against a specific unit during that time period, such as unit specific utility costs
pursuant to NRS 116.3115(4)(c) and specific costs of misconduct pursuant to NRS 116.3115(6).
The Nevada super-priority lien therefore exists to the extent of such common expenses, including
those costs and fees caused from a unit owner’s misconduct.

NRS 116.3115 has a rather broad formulation of assessments for common expenses.
Generally, other than those “assessments under subsections 4 to 7,” common expenses must be
assessed against all units and the association must establish adequate reserves. NRS
116.3115(2). Those “assessments under subsections 4 to 7” include, e.g., amounts assessed for
maintenance and restoration under subsection (4)(a), common expenses benefiting fewer than all
units under subsection 4(b), and costs of insurance and utilities under subsection 4(c).
Significantly, NRS 116.3 115(6) states “[i]f any common expense is caused by the misconduct of
any unit’s owner, the association may assess that expense exclusively against his or her unit.”
NRS 116.3115(6). Undoubtedly, a failure to pay amounts due and owing to the HOA is
considered misconduct on the part of a homeowner and therefore costs and fees accrued due to
this misconduct are chargeable to that particular unit.

Therefore, because the super-priority lien under NRS 116.3116 exists “to the extent of
the assessments for common expenses based on the periodic budget adopted by the association
pursuant to NRS 116.3115,” the super-priority lien exists to the extent of those common
expenses included in ALL of NRS 116.3115. The limitation “to the extent of* does not specify
or refer to some arbitrary numerical limitation based upon one subsection of NRS 116.3115.
Instead, “to the extent” of must be read in the context and language of the whole sentence, Le.,
“to the extent” of those assessments for common expenses defined in NRS 116.3115 that would
have become due in the relevant nine-month period.8 See Karcher Firestopping v. Meadow

Valley Contractors, Inc., --- Nev. ---, 204 P.3d 1262, 1263 (2009) (“Plain meaning may be

¢ By way of another example, HOAs at high-rise condominium developments typically have one electrical meter,
the charges from which are paid by the HOA. Such a charge is unquestionably a common expense. Indeed, under
NRS 116.3115(4)(c), the HOA must assess the costs of this utility proportionally based on usage, in which these
HOAs do in fact bill, on a monthly basis, the specific utility costs to the specific owner. Because this utility charge
is yet another common expense that is assessed under NRS 116.3115, it too would be included in the super-priority

lien.

Page 17 of 27
53821352

0991




Holland & Hart LLP
9555 Hiliwood Drive, Second Floor

Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

NN S )

10
11
12

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ascertained by examining the context and language of the statute as a whole.”).

Given the foregoing, the broad Nevada super-priority lien exists “to the extent” of
common expenses as listed in all of NRS 116.3115. The plain language of the super-priority lien
does not set forth a numerical maximum but, instead, a limitation as set forth in NRS 116.3115.
Because Nevada’s super-priority lien broadly relates to all of NRS 116.3115, as opposed to only
the first subsection in the Uniform Acts, the Nevada Legislature adopted a broad super-priority
lien that includes all costs of collection. Horizons therefore requests the Court to reconsider the
Order as to a numerical maximum to Nevada’s super-priority lien, so that amounts arising under
NRS 1163115 during the relevant nine month period (which would include reasonable
collection costs) are included in the super-priority lien.

D. Legislative History Does Not Support a Decision by the Legislature to Exclude

Collection Fees and Costs.

Plaintiff noted there have been several proposed amendments to NRS 116 that have not
passed. Plaintiff argued the fact that these amendments have not passed is evidence that the
Legislature does not intend fees and costs of collection to be included in the super-priority lien. This
is a flawed argument, however, foremost because the Legislature’s decision not to pass a bill is not
controlling here. Furthermore, and along those same lines, the proposed amendments made multiple
changes to the statute and there is no indication in the record that the failure to enact these
changes was in any way related to the issues before this Court. In fact, when the Legislature
was considering the most recently proposed amendment to this statute, AB 174, it was
undoubtedly aware of the Korbel decision and the fact that at least some district court judges have
held the fees and costs of collection are included in the super-priority lien. For example, in the
April 15, 2011 Senate Committee on Judiciary, Michael Buckley stated, “There is a decision
in the Eighth Judicial District Court that attorney's fees and collection costs are part of the
super priority.” See Exhibit “D”, p. 16, which is a true and correct copy of the Minutes of the
Senate Committee on Judiciary.

Similarly, with regard to AB 174, Plaintiff contends that Senator Allison Copening
proposed this bill to change the current law to allow for inclusion of fees and costs of collection
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in the super-priority lien. This is simply not the case. In discussing AB 174, Senator Copening
states, “These are the costs a collection company can charge. A homeowners’ association can
retain an attorney to foreclose on a home, for example, and it is part of the super-priority lien. We

are not changing law.” See Exhibit D, p.8 (emphasis added).

In addition to the proposed amendments cited by Plaintiff, AB 448 proposed amending the

statutory super priority language to read:

The lien is also prior to all security interests described in paragraph
(b) but only in an amount not to exceed charges incurred by the
association on a unit pursuant to NRS 116.310312 plus an amount
not to exceed nine times the monthly assessment for common
expenses based on the periodic budget adopted by the association
pursuant to NRS 116.3115 which is in effect at the time of the
commencement of a civil action to enforce the association’s lien . ..

See Exhibit D, p.43-44. This amendment appears to have been designed to change NRS 116.3116

to more closely match Plaintiff’s proposed interpretation of that statute. Significantly, AB 448

was not passed.

E. The Commission Recently Adopted an Advisory Opinion Supporting Horizon’s
Interpretation of the Super-Priority Lien.
On December 8, 2010, the CCIC issued its advisory opinion (“Advisory Opinion”) that
specifically concludes that all reasonable costs of collecting are part of the super-priority lien.
The Advisory Opinion explicitly rejected a numerical maximum for the super-priority lien:

The argument has been advanced that limiting the super priority to
a finite amount . . . is necessary in order to preserve this
compromise and the willingness of lenders to continue to lend in
common interest communities. The State of Connecticut, in 1991,
NCCUSL, in 2008, as well as “Fannie Mae and local lenders” have
all concluded otherwise.

Accordingly, both a plain reading of the applicable provisions of
NRS §116.3116 and the policy determinations of commentators,
the state of Connecticut, and lenders themsclves support the
conclusion that associations should be able to include specified
costs of collecting as part of the association’s super priority lien.”

See Exhibit “E”, which is a true and correct copy of the Advisory Opinion. The Nevada

Supreme Court has made it clear that courts are to give “great deference” to administrative
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interpretation. Imperial Palace, 108 Nev. at 1067, 843 P.2d at 818; DaimlerChrysler Services,
121 Nev. 541, 119 P.3d 135; Thomas v. City of N. Las Vegas, 122 Nev. 82, 101 127 P.3d 1057
(1070) (2006) (citing Chevron U.S.A. v. Not. Res. Def. Council, 467 U.S. 837 (1984). Indeed,
particularly for pure questions of statutory interpretation, courts should defer to agency
interpretations. See, e.g., Human Soc’y of U.S. v. Locke, ___ F.3d __ ,2010 WL 4723195, at9
(9" Cir. 2010) (“’If a statute is ambiguous, and if the implementing agency’s construction is
reasonable, Chevron requires a federal court to accept the agency’s construction of the statute,
even if the agency’s reading differs from what the court believes is the best statutory
interpretation.”” (quoting Nat’l Cable & Telecomm. Ass’n v. Brand X Internet Servs., 545 U.S.
967, 980 (2005)).

The conclusion reached by the CCIC in issuing its Advisory Opinion clearly
demonstrates the intent of the CCIC to allow recovery of fees and collection costs where all other
assessments accruing during the relevant time period remain unpaid. Accordingly, the following
amounts may be included as part of the super-priority lien amount, to the extent the same relate
to the unpaid 6 or 9 months of super priority assessments: (a) interest permitted by NRS
116.3115, (b) late fees or charges authorized by the declaration in accordance with NRS
116.3102(1)(k), (c) charges for preparing any statements of unpaid assessments pursuant
to NRS 116.3102(1)(n) and (d) the “costs of collecting” authorized by NRS 116.310313. Exhibit
E, CCIC Advisory Opinion, p.14. Thus, when the CCIC wrote that the “costs of collecting”
may be included as part of the super-priority lien, the CCIC did so with the express
contemplation that such “costs of collecting” would be part of the SPL, even where there are “6 or
9 months of super priority assessments” that are unpaid.

Moreover, the CCIC Advisory Opinion explicitly rejected the position this Court adopted
in the Order, stating “... both a plain reading of the applicable provisions of NRS §116.3116 and
the policy determinations of commentators, the state of Connecticut, and lenders themselves
support the conclusion that associations should be able to include specified costs of collecting

as part of the association’s SPL.” Id., p.12. Indeed, the CCIC Advisory Opinion contemplates

only a temporal limitation on the amount of the HOA’s lien that is entitled to super priority: ’

Page 20 of 27
5382135 2

0994

®




Holland & Hart LLI.

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

10
11

12
13

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

[A]lthough the assessment portion of the SPL is limited to a finite
number of months, because the assessment lien itsell includes ‘fees,
charges, late charges, attorney fees, fines, and interest,” these
charges may be included as part of the SPL amount.

Thus, the super-priority lien is that portion of the HOA lien that accrues during the finite number
of months (nine months) preceding an action to enforce the lien. The super-priority lien itself is
the only limitation on that portion of the HOA’s lien entitled to super priority, and the super-
priority lien is defined temporally, not numerically.

Because there is a reasonable opinion as to the statutory interpretation of NRS
116.3116(2) that was issued by the agency tasked with enforcing NRS Chapter 116, the
Nevada Real Estate Division, this opinion should be considered highly persuasive authority.
The Nevada Supreme Court has made it clear that courts are o “give deference to
administrative interpretations.” Thomas v. City of N. Las Vegas, 122 Nev. 82, 101, 127 P.3d
1057, 1070 (2006) (citing Chevron U.S.A. v. Nat. Res. Def. Council, 467 U.S. 837 (1984).

Finally, the Nevada Real Estate Division’s Winter 2010 Publication referenced AB 204,
which became effective 2009 and increased the time period of the SPL from six months to nine
months. See Exhibit “F”, which is a true and correct copy of the Nevada Real Estate Division
Winter 2010 Publication. In that publication, the division specifically characterized AB 204 as
allowing for the collection of “related costs” in addition to assessments. Id. at 2. While not
binding, it is extremely telling that the agency’s own characterization of NRS 116.3116 indicates
that collection costs are part of the super-priority lien.

Accordingly, Horizons respectfully requests the Court reconsider the CCIC’s Advisory
Opinion. Because this is a reasonable opinion as to the statutory interpretation of NRS
116.3116(2) that was issued by the Nevada Real Estate Division, the same agency that
administers the procedures for CC&R’s and HOA's, this opinion should be considered highly
persuasive authority. Indeed, the Nevada Supreme Court has explicitly stated deference must
be given to agency interpretations. As such, Horizons requests reconsideration of the Order,

namely that the super-priority lien contains no numerical cap.

117
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F. The Reasoning of and Full Story Behind the Korbel Decision Should Be Reconsidered. .

Horizons respectfully request the Court reconsider the Korbel case for two (2) important
reasons. First, while the Korbel order is short, it is undisputed that the arguments resulting in
that order were detailed, fully argued, and regarding the same issues as occurring in this
arbitration. Second, Ikon’s counsel has involvement in Korbel and has initiated myriad lawsuits
and arbitrations in an attempt to create some authority contrary to Korbel.

1.  The Korbel Ruling Was Fully Analyzed and Is The Industry Standard.

Like here, the principal issue in Korbel was whether HOA collection fees
survived foreclosure based upon the so-called “super priority” lien of NRS 116.3116. Indeed, in
a hearing on September 18, 2006, Judge Glass noted the legal dispute over the interpretation of
NRS 116 and specifically directed the parties submit additional briefing on the super-priority lien
issue. See Minutes of September 18, 2006 Hearing, attached hereto as Exhibit “G”. The parties
thereafter submitted detailed briefs, focusing solely on interpreting the super-priority lien in NRS
116.3116(2). See Plaintiff’s Brief, attached hereto as Exhibit “H” (stating the legal issue
presented was what is the correct application of NRS 116.3116(2)); Defendant’s Brief, attached
hereto as Exhibit “I” (stating its brief supported its position regarding judicial interpretation of
NRS 116.3116).

The court thereafter held a hearing on the matter on November 20, 2006,
which was memorialized in an order dated December 22, 2006. See Minutes of November 20,
2006 Hearing, attached hereto as Exhibit “J”; Order, attached hereto as Exhibit “K”. While the
prevailing counsel who prepared the order did not prepare specific findings, it is clear from the
ruling, after specific briefing as to a discrete issue, that Judge Glass held that collection fees and
costs were recoverable as part of the super-priority lien, and that Mr. Korbel’s legal challenge
under NRS 116.3116 could not prevail. As a result, Judge Glass concluded the HOA was
entitled to recover assessments for common expenses, late fees, interest, costs of collection, and
a transfer fee. See Exhibit J. Mr. Korbel did not appeal Judge Glass’s decision. Moreover,
Korbel has become the recognized law in the industry, with acceptance of this precedent by the

Federal Home Loan Mortgage Corporation (“Freddie Mac™). See Exhibit “L”.
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Therefore, the Korbel order’s lack of specific reasoning for the judge’s
decision in no way detracts from the fact that Judge Glass actually and thoroughly considered the
Nevada super-priority lien, obtained thorough briefing, analyzed the competing readings of the
statute, heard oral argument and, only then, did she make a ruling that the super-priority lien did
indeed contain collection costs, with no numerical maximum. Horizon therefore respectfully
requests the Court reconsider the importance of this opinion, the only known district court
decision involving Nevada’s super-priority lien.

2. A Scheme of Forum and Plaintiff Shopping Ongoing Since Korbel.

Most frustrating about the current state of this case is that it has ruled based
on an incomplete picture presented to this Court. In short, Plaintiff has engaged in a litigation
strategy that has been specifically designed to keep this Court from considering all relevant legal
arguments.

Plaintiff is part of a group of real estate speculators who have bought
numerous homes at foreclosure auctions with the intent of selling those parcels for a quick profit.
This group of investors disagrees with the interpretation of NRS 116.3116 set forth in Korbel and
has initiated a myriad of lawsuits and arbitrations in an attempt to create some authority contrary
to Korbel. These lawsuits and arbitrations include federal debt collection practices lawsuits,
state court lawsuits, and arbitrations against various HOAs, debt collection agencies, and law
firms. Indeed, there has been a scheme of forum and plaintiff shopping ongoing since the Korbel
decision was entered.

Importantly, originally, and for years, the real estate investors named HOA
collection companies as defendants in these matters, but just recently, they have changed their
strategy and started pursuing claims against smaller, less solvent HOAs, like Horizons, to obtain
favorable interpretations, or reach the Supreme Court with these opponents, while filibustering
the parties—the HOA collection companies—that have been subject to multiple suits and have
spent years litigating this issue. This legal maneuver allows thesc Plaintiffs to provide Courts,
like here, with only a partial view of the issue and hide the entire intricate, sophisticated

argument that has been developed over the last few years.
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For instance, in January 2010, Plaintiffs’ counsel, on behalf of these real

estate investors, commenced a lawsuit in the Eighth Judicial District Court, Clark County,
Nevada, Case No. A-10-609031-C (the “Higher Ground Lawsuit™), in which multiple HOA
collection agencies were named as defendants. In that lawsuit, the issue revolved around this
same central issue, which is whether HOAs were prohibited by NRS §116.3116 from collecting
certain collection fees and costs as part of the super priority lien. The HOA collection companies
filed a motion to dismiss pursuant to NRS §38.310 and NRCP 12(b)(1) that was granted and
those real estate investors filed a Complaint with the State of Nevada Department of Business
and Industry Real Estate Division on or about May 5, 2010, entitled Higher Ground, LLC, et al.
v. Nevada Association Services, Inc. et al., Nevada Real Estate Division Arbitration Case No.
10-87 (the “Higher Ground Arbitration”). The Higher Ground Arbitration is a non-binding
arbitration currently being heard by Arbitrator Persi Mishel (the “Arbitrator”) under the
procedures set forth by the Nevada Real Estate Division.

On March 21, 2011, the Arbitrator issued an “Interim Award Regarding
Order Granting in Part and Denying in Part Motion for Summary Judgment on Claim of
Declaratory Relief” (the “Interim Award”). Due to the important legal implications of the
interpretation of the super-priority lien, the Arbitrator issued the Interim Order, which was
unopposed, so that the parties could appeal to the District Court and then to the Nevada Supreme
Court the following legal issues: (1) the extent collection costs are enforceable under Nevada’s
super-priority lien; and (2) whether an HOA is required to file a “civil action” before it may
recover on its super-priority lien. The decision to issue the Interim Order had been desired by all
the parties involved to ensure the Supreme Court could rule on this seminal issue, which would
not only resolve the controversy between the parties, but also resolve the issue for the parties in
the countless other lawsuits and arbitrations. See the Affidavit of Patrick Reilly, Esq. (“Reilly
Affidavit”) attached hereto as Exhibit “M”. The Higher Ground Arbitration included eighteen
Claimants and eight Respondents, which were all represcnted by attorneys that had developed an
expertise on this subject and developed sophisticated, developed, and nuanced arguments.

As the Reilly Affidavit states, all the parties in the Higher Ground
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Arbitration—including the real estate investors—agreed to the issuance of an interim award and
felt it was proper. However, once the real estate investors were before the district court against
their long time adversaries—the HOA collection agencies—they had a sudden change of heart
and fought to have the district court deny jurisdiction. Id. This new strategy coincided with its
success against smaller HOAs like Horizons. After fighting HOA collection agencies for over
two years, and without any notice to the HOA collection agencies, Plaintiff’s counsel changed
strategy and decided to just name HOAs, which lack resources in this economy and offer
minimal resistance against them, to obtain favorable rulings on these seminal issues. For
example, since this Order was issued in open court, the Higher Ground Defendants have been
waving around the minute order as a ruling in their favor on these seminal issues. Meanwhile,
these real estate investors continue to filibuster a ruling on the merits in the Higher Ground
matter. It is apparent that these real estate investors, who have made hefty sums of money by
flipping distressed foreclosure properties, are willing to engage in any conduct, be it lawful or
not, to obtain rulings that will fatten their checkbooks.

Still, because the Nevada Supreme Court will ultimately rule on these two
issues of law that are currently unsettled in Nevada, Horizons requests that the Court clarify or
reconsider the Order so the Court has the opportunity to review a full and complete record that
includes all arguments. Due to the important legal implications of the interpretation of the super-
priority lien, this Court should hear all arguments on these two questions of statutory

interpretation, especially since the matter will be appealed to the Nevada Supreme Court.
/17
11/
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1V. .
CONCLUSION

For these reasons, Horizons requests the Court reconsider that holding and, instead, rule

that the super-priority lien, based on its plain language and public policy, must include costs of
collection with no numerical limit. The current Order contradicts the broad language of the
Nevada super-priority lien, particularly as related to NRS 116.3115, and causes absurd results,
including granting an HOA a lien with absolutely no practical means of enforcement.

DATED this 6th day of February, 2012.

HOLLA D&HAR LLP

Attorneys for Defendants
Horizons At Seven Hills Homeowners.

Association
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I hereby certify that on the ﬂday of February, 2012, I
served a true and correct copy of the foregoing MOTION FOR CLARIFICATION OR, IN
THE ALTERNATIVE, FOR RECONSIDERATION OF ORDER GRANTING
SUMMARY JUDGMENT ON CLAIM OF DECLARATORY RELIEF by depositing same

in the United States mail, first class postage fully prepaid to the persons and addresses listed

below:

James R. Adams, Esq.

Assly Sayyar, Esq.

Adams Law Group, Ltd.

8330 West Sahara Avenue, Suite 290
Las Vegas, Nevada 89117

Puoy K. Premsrirut, Esq.

Puoy K. Premsrirut, Esq. Inc.
520 S. Fourth Street, 2nd Floor
Las Vegas, Nevada 89101

Attorneys for Plaintiff

An Employee of Holland & Hart Lif/
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Electronically Filed

02/06/2012 03:30:57 PM

APEN

Patrick J. Reilly, Esq. w—“ t.%ww——

Nevada Bar No. 6103

Nicole E. Lovelock, Esq.

Nevada Bar No. 11187

HOLLAND & HART LLp

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: preilly@holiandhart.com
nelovelock@hollandhart.com

CLERK OF THE COURT

Attorneys for Plaintiffs Nevada Association
Services, Inc., RMI Management, LLC,
and Angius & Terry Collections, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited  Case No. : A-11-647850-B
liability company, Dept. No.: XIII

Plaintiff,
APPENDIX OF EXHIBITS TO MOTION
Vs. FOR CLARIFICATION OR, IN THE
ALTERNATIVE, FOR
HORIZONS AT SEVEN HILLS| RECONSIDERATION OF ORDER
HOMEOWNERS ASSOCIATION; and DOES| GRANTING SUMMARY JUDGMENT
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10 inclusive, RELIEF
Defendants.
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Nevada Real Estate Division’s Winter 2010 Publication
Minutes of September 18, 2006 Hearing
Plaintiff’s Brief dated October 30, 2006

Defendant Spring Mountain Ranch Association’s Brief dated
November 16, 2006

Minutes of November 20, 2006 Hearing
Order dated December 22, 2006
Federal Home Loan Mortgage Corporation recognition

Affidavit of Patrick Reilly. Esq.

DATED this S § day of February, 2012.
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I hereby certify that on the Q day of February, 2012, I
served a true and correct copy of the foregoing APPENDIX OF EXHIBITS TO MOTION
FOR CLARIFICATION OR, IN THE ALTERNATIVE, FOR RECONSIDERATION OF
ORDER GRANTING SUMMARY JUDGMENT ON CLAIM OF DECLARATORY
RELIEF by depositing same in the United States mail, first class postage fully prepaid to the
persons and addresses listed below:

James R. Adams, Esq.

Assly Sayyar, Esq.

Adams Law Group, Ltd.

8330 West Sahara Avenue, Suite 290
Las Vegas, Nevada 89117

Puoy K. Premsrirut, Esq.

Puoy K. Premsrirut, Esq. Inc.

520 S. Fourth Street, 2nd Floor

Las Vegas, Nevada 89101

Attorneys for Plaintiff

Mg/yﬂ/f A4 Jémz%m

An Employee of Holland & Hart LLP
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ADAMS LAW GROUP, LTD. CLERK OF THE COURT
JAMES R. ADAMS, ESQ.

Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.

Nevada Bar No. 9178

8010 W Sahara Avenue Suite 260

Las Vegas, Nevada 89117

(702) 838-7200

(702) 838-3636 Fax

james(@adamslawgroup.com

assly@adamslawgroup.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV §9101

(702) 384-5563

(702)-385-1752 Fax
ppremsrirut@brownlawlv.com

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
IKON HOLDINGS, LLC, )
a Nevada limited liability company, )
) Case No. A-11-647850-C
) DeptNo. 13
Plaintiff, )
vs. ) NOTICE OF ENTRY OF ORDER
)
HORIZONS AT SEVENHILLS )
HOMEOWNERS ASSOCIATION, )
and DOES 1 through 10 and ROE )
ENTITIES 1 through 10 inclusive, )
)
Defendant. )
)

PLEASE TAKE NOTICE that on the 1st day, January2012, the attached
Order was entered in the above referenced mattet.

Dated this Z_Q_‘p'&ay of January, 2012.

ADAMELAW G D
JAMES R. ADAMS/ESQ.
Nevada Bar No. 6874

ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8010 W Sahara Ave. Ste. 260
Las Vegas, NV 89117
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of the Adams Law Group, Ltd., and

that on this date, I served the following NOTICE OF ENTRY OF ORDER upon all parties to
this action by:
Placing an original or true copy thereof in a sealed enveloped place for collection and
X mailing in the United States Mail, at Las Vegas, Nevada, postage paid, following the
ordinary business practices;
Hand Delivery
Facsimile
Overnight Delivery
Certified Mail, Return Receipt Requested.
addressed as follows:

Eric Hinckley, Esq.
Alverson Taylor

Mortensen and Sanders
7401 W Charleston Blvd,
Las Vegas, NV 89117-1401

Dated th: o?U;ALf;(ay of January, 2012,

AN

An employee of Adams Law Group, Ltd.
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ADAMS LAW GROUP, LTD. i
JAMES R. ADAMS, ESQ. CLERK OF THE COURT
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.
Nevada Bar No. 9178

8330 W. Sahara Ave, Suite 290

Las Vegas, Nevada 89117
§702 838-7200

702) 838-3636 Fax

] adams]awnevada.com
assl amslawnevada.com
Attorneys for Plaintiff

PUOQOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.

Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

(702; 384-5563

(702)-385-1752 Fax
ppremsrirut@brownlawlv.com
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

IKON HOLDINGS, LLC, a Nevada limited liability gg;etl‘l?o A 1-647850-C

company,

Plaintiff,
Vvs. ORDER

HORIZONS AT SEVEN HILLS HOMEOWNERS
ASSOCIATION, and DOES 1 through 10 and ROE
ENTITIES 1 through 10 inclusive,

Defendant.

This matter came before the Court on December 12, 2011 at 9:00 a.m., upon the Plaintiff’s
Motion for Summary Judgment on Claim of Declaratory Relief and Defendant’s Counter Motion for
Summary Judgment on Claim of Declaratory Relief. James R. Adams, Esq., of Adams Law Group,
Ltd., and Puoy K. Premsrirut, Esq., of Puoy K. Premsrirut, Esq., Inc., appeared on behalf of the
Plaintiff. Eric Hinckley, Esq., of Alverson, Taylor, Mortensen & Sanders appeared on behalf of the
Defendant. The Honorable Court, having read the briefs on file and having heard oral argument, and

for good cause appearing hereby rules:
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WHEREAS, the Court has determined that a justiciable controversy exists in this matter as
Plaintiff has asserted a claim of right under NRS §116.3116 (the “Super Priority Lien” statute)

against Defendant and Defendant has an interest in contesting said claim, the present controversy

is between persons or entities whose interests are adverse, both parties seeking declaratory relief
have a legal interest in the controversy (i.e., a legally protectible interest), and the issue involved in
the controversy (the meaning of NRS 116.3116) is ripe for judicial determination as between the
parties. Kress v. Corey 65 Nev. 1, 189 P.2d 352 (1948); and

WHEREAS Plaintiff and Defendant, the contesting parties hereto, are clearly adverse and
hold different views regarding the meaning and applicability of NRS §116.3116 (including whether
Defendant demanded from Plaintiff amounts in excess of that which is permitted under the NRS
§116.3116); and

WHEREAS Plaintiffhas a legal interest in the controversy as it was Plaintiff’s money which
had been demanded by Defendant and it was Plaintiff’s property that had been the subject of a
homeowners” association statutory lien by Defendant; and

WHEREAS the issue of the meaning, application and interpretation of NRS §116.3116 is
ripe for determination in this case as the present controversy is real, it exists now, and it affects the
parties hereto; and

WHEREAS, therefore, the Court finds that issuing a declaratory judgment relating to the
meaning and interpretation of NRS §116.3116 would terminate some of the uncertainty and
controversy giving rise to the present proceeding; and

WHEREAS, pursuant to NRS §30.040 Plaintiff and Defendant are parties whose rights,
status or other legal relations are affected by NRS §116.3116 and they may, therefore, have
determined by this Court any question of construction or validity arising under NRS §116.3116 and
obtain a declaration of rights, status or other legal relations thereunder; and

WHEREAS, the Court is persuaded that Plaintiffs position is correct relative to the
components of the Super Priority Lien (exterior repair costs and 9 months of regular assessments)

and the cap relative to the regular assessments, but it is not persuaded relative to Plaintiff's position
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concerning the need for a civil action to trigger a homeowners’ association’s entitlement to the Super

Priority Lien.

THE COURT, THEREFORE, DECLARES, ORDERS, ADJUDGES AND DECREES as

follows:

1.

Plaintiff’s Motion for Partial Summary Judgment on Declaratory Reliefis granted in
part and Defendant's Motion for Summary Judgment on Declaratory Relief is granted
in part,

NRS §116.3116 is a statute which creates for the benefit of Nevada homeowners’
associations a general statutory lien against a homeowner’s unit for (a) any
construction penalty that is imposed against the unit's owner pursuant to NRS
§116.310305, (b) any assessment levied against that unit , and (c) any fines imposed
against the unit's owner from the time the construction penalty, assessment or fine
becomes due (the “General Statutory Lien”). The homeowners’ associations’
General Statutory Lien is noticed and perfected by the recording of the associations’
declaration and, pursuant to NRS §116.3116(4), no further recordation of any claim
of lien for assessment is required.

Pursuant to NRS §116.3116(2), the homeowners’ association’s General Statutory
Lien is junior to a first security interest on the unit recorded before the date on which
the assessment sought to be enforced became delinquent (“First Security Interest”)
except for a portion of the homeowners’ association’s General Statutory Lien which
remains superior to the First Security Interest (the “Super Priority Lien™).

Unless an association’s declaration otherwise provides, any penalties, fees, charges,
late charges, fines and interest charged pursuant to NRS 116.31 02(1)(jj to (n),
inclusive, are enforceable in the same manner as assessments are enforceable under
NRS §116.3116. Thus, while such penalties, fees, charges, late charges, fines and

interest are not actual “assessments,” they may be enforced in the same manner as
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assessments are enforced, i.e., by inclusion in the association’s General Statutory

Lien against the unit.

Homeowners’ associations, therefore, have a Super Priority Lien which has priority
over the First Security Interest on a homeowners’ unit, However, the Super Priority
Lien amount is not without limits and NRS §116.3116 is clear that the amount of the
Super Priority Lien (which is that portion of a homeowners’ associations’ General
Statutory Lien which retains priority status over the First Security Interest) is limited
“to the extent” of those assessments for common expenses based upon the
association’s adopted periodic budget that would have become due in the 9 month
period immediately preceding an association’s institution of an action to enforce its
General Statutory Lien (which is 9 months of regular assessments) and “to the extent
of” external repair costs pursuant to NRS §116.310312,

The base assessment figure used in the calculation of the Super Priority Lien is the
unit’s un-accelerated, monthly assessment figure for association common expenses
which is wholly determined by the homeowners association’s “periodic budget,” as
adopted by the association, and not determined by any other document or statute.
Thus, the phrase contained in NRS §116.3116(2) which states, “... to the extent of the
assessments for common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become due in the absence
of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien...” means a maximum figure equaling 9 times the association’s
regular, monthly (not annual) assessments. If assessments are paid quarterly, then 3
quarters of assessments (i.e., 9 months) would equal the Super Priority Lien, plus
external repair costs pursuant to NRS §116.310312.

The words “to the extent of” contained in NRS §116.3116(2) mean “no more than,”
which clearly indicates a maximum figure or a cap on the Super Priority Lien which

cannot be exceeded.
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. ADAMS,
Nevada Bar No. 6874
ASSLY SAYYAR, ESQ.

Thus, while assessments, penalties, fees, charges, late charges, fines and interest may
be included within the Super Priority Lien, in no event can the total amount of the
Super Priority Lien exceed an amount equaling 9 times the homeowners’
association’s regular monthly assessment amount to unit owners for common
expenses based on the periodic budget which would have become due immediately
preceding the association’s institution of an action to enforce the lien, plus external
repair costs pursuant to NRS 116.310312,

Further, if regulations adopted by the Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association require a shorter period of priority for the
lien (i.e., shorter than 9 months of regular assessments,) the shorter period shall be
used in the calculation of the Super Priority Lien, except that notwithstanding the
provisions of the regulations, that shorter period used in the calculation of the Super

Priority Lien must not be less than the 6 months immediately preceding institution

f tion to enfi the li
of an action to e orce ]5'1;‘[’}1‘ /nf//)éﬁrm dfﬂh ﬂc%’“/ C,L,/,C)fé,,,
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Nevada Bar No. 9178

ADAMS LAW GROUP, LTD.
8330 W. Sahara Ave., Suite 290
Las Vegas, Nevada 89117

Tel: 702-838-7200

Fax: 702-838-3600
Jjames@adamslawnevada.com
assly@adamslawnevada.com
Attorneys for Plaintiff

PUOY K. PREMSRIRUT, ESQ., INC.
Puoy K. Premsrirut, Esq.
Nevada Bar No. 7141

520 S. Fourth Street, 2™ Floor

Las Vegas, NV 89101

702) 384-5563

702)-385-1752 Fax
ppremstirut@brownlawlv.com
Attorneys for Plaintiff

Approved:
o7 pAPfrovess

Eric Hinckley, Esq.

Alverson Taylor Mortensen and Sanders
7401 W. Charleston Blvd,

Las Vegas, NV 89117-1401

Office: 702,384.7000

Fax: 702.385.7000

Ehinckley@AlversonTaylor.com

Attorney for Defendant
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Patrick J. Reilly, Esq.

Nevada Bar No. 6103

Nicole E. Lovelock, Esq.

Nevada Bar No. 11187

HOLLAND & HART rrp

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: preilly@hollandhart.com
nelovelock(@hollandhart.com

Attorneys for Plaintiffs Nevada Association
Services, Inc., RMI Management, LLC,
and Angius & Terry Collections, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
PLAINTIFF HOLDINGS, LLC, a Nevada Case No. : A-11-647850-B
limited hability company, Dept. No.: XIII
Plaintiff, DECLARATION IN SUPPORT OF
MOTION FOR CLARIFICATION OR,
Vs. IN THE ALTERNATIVE, FOR

RECONSIDERATION OF ORDER
HORIZONS AT SEVEN HILLS GRANTING SUMMARY JUDGMENT
HOMEOWNERS  ASSOCIATION; and ON CLAIM OF DECLARATORY
DOES 1 through 10; and ROE ENTITIES 1 RELIEF

through 10 inclusive,

Defendants.

I, DEBBIE KLUSKA, do hereby declare:

1. I am over eighteen years old and make this declaration on my own behalf and in
support of Horizons At Seven Hills Homeowners Association’s Motion for Clarification or, In
the Alternative, For Reconsideration of order Granting Summary Judgment On Claim of
Declaratory Relief.

2. I am the Office Supervisor of Nevada Association Services (“NAS”™). If called
upon as a witness, I could and would competently testify as to all of the matters stated herein.

3. NAS is a collection agency that works on behalf of several homeowners’
associations (“HOAs™) in the State of Nevada, including Defendant At Seven Hills

Page 1 of 4
1015

®




, Secon! Floor

Holland & Hart L

9555 Hillwood Drive

Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

10
1

12
13

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Homeowners Association (“Horizons”). Defendant Horizons, along with most other HOAs in
Nevada, lack the resources, staff, and ability to pursue collections on its own.

4. Among other things, NAS pursues past due charges due to HOAs from
delinquent homeowners, a task of particular importance in the foreclosure crisis currently
overwhelming the Nevada housing market.

5. Without collection agencies to pursue these past due charges, HOAs would have
little or no ability to enforce their rights to collect said charges from homeowners who do not
pay voluntarily, thereby significantly increasing the costs to those homeowners who are not
delinquent.

6. Collecting interest, late fees, and costs of collection as part of Nevada’s super
priority lien (“SPL”) is and has been common practice in the industry for years.

7. Almost without exception, borrowers who are in default with their lenders
simultaneously default on their HOA obligations. This results in unpaid assessments and
neglected properties. By giving priority to the HOA ahead of a lender’s deed of trust, HOAs
are able to pay bills, abandoned properties do not become blighted, and neighboring “good”
homeowners who pay their bills are not subject to increased HOA fees.

8. While Horizons possesses a statutory lien pursuant to NRS Chapter 116 on such
assessments, it must take active steps to collect if it has any chance of recovering amounts that
are past due. As a result, without collection agencies to pursue these past due charges, HOAs
would have little or no ability to enforce their rights to collect said charges from homeowners
who do not pay voluntarily, thereby significantly increasing the costs to those homeowners
who are not delinquent.

9. As a result, Horizons has engaged NAS to pursue collections of unpaid
assessments and penalties. Collecting interest, late fees, and costs of collection as part of
Nevada’s super-priority lien is and has been common practice in the industry for years. An
intcgral part of the collection process is the recording of a notice of lien with the Clark County

Assessor. Such recordation provides notice of the super-priority lien to subsequent purchasers

after foreclosure.

Page 2 of 4
1016

10



Holland & Hart LLP
9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

10.  The types of charges HOAs retain their collection agencies to collect often
include many different categories of assessments for common expenses. These assessments for
common expenses can include special assessments for repairs to common areas, charges for
late payment of assessments, and fees or charges for the use, rental or operation of the common
elements.

11. In addition, to pursue collection, HOAs and their collection agencies are forced
to incur out of pocket costs, such as publication costs in advance of a foreclosure sale. The out
of pocket costs for publication and posting in advance of a foreclosure in Las Vegas are
approximately $500.00. Depending on the monthly amount due from the homeowner, the
publication costs alone often exceed the “nine times” super-priority lien calculation proposed
by Plaintiff in this case. As a result, using the calculation proposed by the Plaintiff in this case,
a HOA would never bother to pursue collection through a collection agency, as the out-of
pocket costs alone would exceed the amount recoverable.

12. Given the foregoing, if HOAs cannot recover reasonable collection costs, they
will be effectively unable to pursue and collect from property owners who are in violation of
the CC&Rs when there is a lender foreclosure.

13.  Instead, the only alternative for a HOA would be to file a judicial foreclosure
action in accordance with NRS 116.3116(7), which specifically allows for “costs and
reasonable attorney’s fees” as part of the recovery. However, this would necessarily require
(1) the hiring of an attorney; (2) the filing of a civil action; and (3) a race to the courthouse
between the HOA and the trust deed holder for the borrower which is in default. The obvious
result would be a flood of civil lawsuits and a flood of foreclosures—results that are plainly
contrary to the public purpose of the statute itself—that might otherwise be avoided.

14.  Horizons’ concerns are particularly important and significantly impact the role
of HOAs during these difficult economic times. With more foreclosures in Nevada than in any
other state, HOAs have stepped up to maintain homes that have fallen into disrepair. Dead or
overgrown landscaping is a common problem, as are unattended pools rife with algae. Poorly
kept residences create neighborhood blight that depresses surrounding property values — values
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that have already been devastated by the worst housing market downturn in Nevada history. If
HOAs are unable to recover the costs of collection, in addition to the delinquent assessments
themselves, then HOAs have no ability to collect the delinquent assessments, and their task of
maintaining these communities becomes much more daunting.

I declare under the penalty of perjury under the laws of the State of Nevada that the

foregoing is true and correct.

EXECUTED this 6th day of February, 2012, in Las Vegas, Nevada.

By: C:)Q/?Db&d&l(,(ﬂ.{\ '(\é\

DEBBIE KLUSKA
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ADOPTED REGULATION OF THE
COMMISSION FOR COMMON-INTEREST
COMMUNITIES AND CONDOMINIUM HOTELS
LCB File No. R199-09

Effective May 5, 2011

EXPLANATION — Malier in ifafics is new; matter in brackets Jeavited-ftaienat] is material to be omitted.

AUTHORITY: §1, NRS 116.310313.

A REGULATION relating to common-interest communities; establishing provisions concerning
fees charged by an association or a person acting on behalf of an association to cover
the costs of collecting a past due obligation of a unit’s owner; and providing other
matters properly relating thereto.

Section 1. Chapter 116 of NAC is hereby amended by adding thereto a new section to read
as follows:

1. Except as otherwise provided in subsection 5, to cover the costs of collecting any past
due obligation of a unit’s owner, an association or a person acting on behalf of an association
to collect a past due obligation of a unit’s ewner may not charge the unit’s owner fees in
connection with a notice of delinquent assessment pursuant to paragraph (a) of subsection I
of NRS 116.31162 which exceed a total of $1,950, plus the costs and fees described in
subsections 3 and 4.

2. An association or a person acting on behalf of an association to collect a past due

obligation of a unit’s owner may not charge the unit’s owner fees in connection with a notice

—1--
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of delinquent assessment pursuant to paragraph (a) of subsection 1 of NRS 116.31162 which

exceed the following amounts:

() Demand or iRLent 10 LIen JEfLer .......ucvriiiivicrsismsisssessssnsssssssssasssseressssssssesessassssssosess $1 50
(b) Notice of delinguent ASSESSMENE LEH v.uevrevrvereceremssssrssensmsasnsssssssssssssssssssessssssssssssssoss 3 25
(c) Intent to ROLCE Of dSfQUIL LEUET .onnvuncvirerrrrineessssersseesensasaneesssnsensessesssresssssssssensessssenssss 30
(d) NOUCE Of AEJUULeuonerereincreeeeeerenrisisiessissssssssisssasesssesesssssssssnsesssessssessasesossassssasseesess $00
(€) IN1ent (0 ROLCE Of SULC LEHEY ouuneerervnesreereneererressrsrensssnresesssssssssssssssssssssssssssssssssncsssonsnes S0
(g) Intent 10 CONAUCT fOTECIOSUTE SAIE v neverreerersrevrrrierrserreriseesessssersssossssssssssssresssssssssarss 23
(1) CoONAUCE FOFECIOSUTE SAIC aunvovcrveervesreniisererirsescssererssssssesssssssssessesssssssesssssrssossssssssessessosses 1 25
(i) Prepare and record trANSFEr AEed..irorrevsvesisresssensssesssssssessssesassssenesssssscsssssrssssnens 1 25
() Payment plan agreement - ORE-1iMe SEI-UP fCe.......uvverrrevsnsrssesssessesssvessassesssssssssens 30
() PaPINERE PIAN BPOUCH [QUEE cannnnecervenreeerernrererersssssesessssssssssssassnsesssssssessonsnsasnssssonsssssessens 23
(1) Release of notice of delinquent assesSMEnt lieH. . rerevsesessssssssassssssssessasesssssessessss 30
(1) NOHICE Of PESCISSIOR OO cu.vrirvirerirsssssssssssncsnissssssssssssssssaressssessssssessssssssssssssssssssssasssssens 300

(n) Bankruptcy package preparation and MONIOTIRG .......vsvverererssssssssesssssssssssssssssssssssses 1 00

(0) Mailing fee per piece for demand or intent to lien letter, notice of

delinquent assessment lien, notice of default and ROLCE Of SALE....ivrirnvonseesrsesersrereornsessesssnsiens

(P) INSULFICIENE fURAS [Oe0.n.orororriniriirersrerserescssressssssssssnssssssisssssssssssssssassosassasssessosssssssesssssssens 20
(4) ESCrow payoff demand fEe. .. unseecernseonssssssssssssssnssssssssssssssssossossesssasssssesssssssnsseesss 1 30

(r) Substitution of AGeNt dOCHUMENT € .uvunvrvvrrerisnrernsinsesrisessssassessesssssssesssssssessssssssmsessensens 23

D
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(5) POSIPORCINCHE fECouirevnurerssorisesssossssisirssssssassassasessssssssssssssssasssssssssrsssnsrsasassatssssssssssssssassssssss /9

(1) FOPECIOSUTC fOO ueerruersrireiairersesessrsssasessessesesssssssnssssassssssssssssesssnsassasssssssavasassasassnsevassassasanass 1 30

3. If, in connection with an activity described in subsection 2, any costs are charged to an
association or a person acting on behalf of an association to collect a past due obligation by a
person who is not an officer, director, agent or affiliate of the community manager of the
association or of an agent of the association, including, without limitation, the cost of a
trustee’s sale guarantee and other title costs, recording costs, posting and publishing costs,
sale costs, mailing costs, express delivery costs and skip trace fees, the association or person
acting on behalf of an association may recover from the unit’s owner the actual costs incurred
without any increase or markup.

4. If an association or a person acting on behalf of an association is attempting to collect
a past due obligation from a unit’s owner, the association or person acting on behalf of an
association may recover from the unit’s owner:

(a) Reasonable management company fees which may not exceed a total of $200; and

(b) Reasonable attorney’s fees and actual costs, without any increase or markup, incurred
by the association for any legal services which do not include an activity described in
subsection 2.

5. Ifan association or a person acting on behalf of an association to collect a past due
obligation of a unit’s owner is engaging in the activities set forth in NRS 116.31162 to
116.31168, inclusive, with respect to more than 25 units owned by the saine unit’s owner, the

association or person acting on behalf of an association may not charge the unit’s owner fees

-3
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to cover the costs of collecting a past due obligation which exceed a total of $1,950 multiplied

by the number of units for which such activities are occurring, as reduced by an amount set
Jorth in a resolution adopted by the executive board, plus the costs and fees described in
subsections 3 and 4.

6. For a one-time period of 15 business days immediately following a request for a payoff
amount from the unit’s owner or his or her agent, no fee to cover the cost of collecting u past
due obligation may be charged to the unir’s owner, except for the fee described in paragraph
(q) of subsection 2 and any other fee to cover any cost of collecting a past due obligation
which is imiposed because of an action required by statute to be taken within that 15-day
period, ‘

7. As used in this section, “affiliate of the community manager of the association or of an
agent of the association” means any person whe controls, is controlled by or is under common
control with a community manager or such agent. For the purposes of this subsection:

(a) A person “controls” a community manager or agent if the person:

(1) Is a general partner, officer, director or employer of the community manager or
agent,;

(2) Directly or indirectly or acting in concert with one or more other persons, or
through one or more subsidiaries, owns, controls, holds with power to vote or holds proxies
representing, more than 20 percent of the voting interest in the community manager ov agent;

(3) Controls in any manner the election of a majority of the directors of the community

manager or agent; or

-
Adopted Regulation R199-09

1023 /b



(4) Has contributed more than 20 percent of the capital of the community manager or
its agent.

(b) A person “is controlled by” a community manager or agent if the community manager
or agent:

(1) Is a general partner, officer, director or employer of the person;

(2) Directly or indirectly or acting in concert with one or more other persons, or
through one or more subsidiaries, owns, controls, holds with power to vote or holds proxies
representing, more than 20 percent of the voting interest in the person;

(3) Controls in any manner the election of a majority of the directors of the person; or

(4) Has contributed more than 20 percent of the capital of the person.

(¢) Control does not exist if the powers described in this subsection are held solely as

security for an obligation and are not exercised.
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(Page 100 of 150)

MINUTES OF THE
SENATE COMMITTEE ON JUDICIARY

Seventy-sixth Session

April 15, 2011

The Senate Committee on Judiciary was called to order by Chair Valerle Wiener
at 7:10 a.m. on Friday, April 15, 2011, in Room 2149 of the Legislative
Buliding, Carson City, Nevada. The meeting was videoconferenced to the
Grant Sawyer State Office Building, Room 4412, 555 East Washington Avenue,
Las Vegas, Nevada, Exhibit A Is the Agenda. Exhibit B is the Attendance Roster.
All exhibits are available and on file in the Research Library of the Legislative
Counsel Bureau,

COMMITTEE MEMBERS PRESENT:

Senator Valerle Wiener, Chair
Senator Allison Copening, Vice Chair
Senator Shirley A. Breeden

Senator Ruben J. Klhuen

Senator Mika MeGinness

Senator Don Gustavson

Senator Michael Roberson

STAFF MEMBERS PRESENT:

Linda J. Eissmann, Policy Analyst
Bradiey A. Wilkinson, Counsel
Kathleen Swaln, Committee Secretary

OTHERS PRESENT:

Orrin J. H. Johnson, Washoe County Public Defender's Office

Keith Lee, Lawyers Title Insurance Corporation; First Amerlcan Title Company

Michael Buckley, Commission for Common-interest Commurities and
Condominium Hotels

Pamela Scott, Howard Hughes Corporation

Rehny Ashleman, City of Henderson
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Sepate Committee on Judiclary
April 15, 2011
Page 2

CHAIR WIENER:

We will begin this work session with Senate Bill (S.B.) 103. The State Gaming
Control Board brought S.8. 218 as the regulatory agency bill. Senate Bill 103
was brought, and everything from S.B. 103 was moved into S.B. 218, which
was passed out of this Committee. One portion of legislation was moved from
S.B. 218 into S.B. 103 that dealt with the Live Entertainment Tax. That Is what
we have hefore us today.

" SENATE BILL 103: Authorizes a licensed interactive gaming service provider to

perform certain actions on behalf of an establishment licensed to operate
Interactive gaming. (BDR 41-828)

SENATE BILL 218: Revises provisions governing the regulation of gaming,
{BDR 41-991)

LINDA J. EiSSMANN (Policy Analyst):
The amendment you received this morning (Exhibit C} is ldentical to the
amendment in the work session document (Exhibit D), pages 2 through 8,

CHAIR WIENER:
Senate Bill 103 clarifies the Live Entertainment Tax.

SENATOR BREEDEN MOVED TO AMEND AND DO PASS AS AMENDED
S.B. 103 AND REREFER TO THE SENATE COMMITTEE ON FINANCE.

SENATOR COPENING SECONDED THE MOTION.
THE MOTION CARRIED. (SENATOR ROBERSON VOTED NO.)

LA L L X

CHAIR WIENER:
We will address S.B. 150, which deals with public storage facilities. | am

_ concerned about protected property and how to ensure that property is kept

safe. This includes medical, insurance and financial records, People store their
records In boxes, and we want to ensure those records are secure and treated
with respect. This will be a model bill for the Country in terms of steps taken to
hold people accountable for this important information. Bradley Wilkinson will go
over the amendment,
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Senate Cammittee on Judiciary
Aprit 15, 2011
Page 3

SENATE BILL 150: Revises certain provisions governing liens of owners of
facilities for storage. (BDR 9-907)

" BRADLEY A. WILKINSON (Counsel):

The amendment changes the definition of "electronic mailing” in conjunction
with the definition of "verifled mail” (Exhibit E), page 3. To be an slectronic
mailing. there must be an electronic confirmation of receipt of the message. The
reference to electronic mail is removed from the definition of “verified mail,"
which would include actual malling for Which evidence is provided, such as
certified, return receipt requested or registered mail,

The next change relates to some of the definitions of “rental agreement” and
"occupant," page 4, Exhibit €. This conveys that the law will continue to apply.
These rental agreements will apply to ona space at a time rather than multiple
spaces.

Section 14 contains changes to protected property, page 4, Exhiblt E. As part of
the rental agreement when otcupants store protected property, section 14
requires they clearly and prominently label that property as protected property.
The general type of protected property must be identified, such as medical
records or legal records, etc. If the occupant is subject to regulation by a
ficensing boerd—a doctor, for example—he o she Is required to provide tho
ficensing board with written notice that protected property is being stored at the
facility. The occupant must provide contact Information for the faclity and for a
secondary contact,

Section 16, Exhibit E, page 5, includes provisions relating to protected property
and a speclfic priority for disposition when the owner of a storage faclity finds
protected property. Rt provides the owner can first contact the occupant and
return the protectad property to the occupant. If that does hot work; the owner
would try to return the property to the secondary contact listed in the rental
agreement. If that falls, the owner would contact the appropriate state or
federal authorities, which might include a licensing board, and ascertain whether
it will accept the protected property. If so, the owner would deliver the property
to the authority. If those attempts fail, the owner would destroy the protécted
property in a manner that ensures it is completely destroyed and cannot be
accessed by the public.

93
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Senate Committee on Judiciary
Aprit 15, 2011
Page 4

Section 19, Exhibit E, page 7, relates to protected property and states that if
protected property Is found and subject to a sale, the person who purchased the
property in good faith has a duty to return it to the occupant, If that fails, the
purchaser wolld teturn the property to the owner of the facliity who would
dispose of it in the priority Just discussed.

CHAIR WIENER:

By notifying a licensing board that protected property is stored at a facility, itis
on notice that a license holder Is possibly violating a requirement of licensure
because he or she is not securing the documents of his or her clients or
customers by being i arears or abandoning the storage unit where protected
documents are stored. We wanted to hold the occupant accountable because he
or she is not being responsible for the records. We have done everything we can
to protect records for people who do not know they are in jeopardy.

SENATOR GUSTAVSON: :

| am concerned with section 14 of the bill where a person must disclose to th
ewner what he or she Is storing or clearly mark the boxes as protected property.
An occupant must clearly mark the boxes as containing medical, legal or
financial records; pharmaceuticals; alcoholic beverages or firearms. | would not
want to label my boxes with their contents, People break Into storage units
quite aften, and this will make it easier for them to locate what they might
steal. We should not be going In this direction. | cannot support the bill.

SENATOR BREEDEN MOVED TO AMEND AND DO PASS AS AMENDED
S.B. 150.

SENATOR COPENING SECONDED THE MOTION.

THE MOTION CARRIED. (SENATORS GUSTAVSON, MeGINNESS AND
ROBERSON VOTED NO.)

L2

CHAIR WIENER:
We will address S.B. 283, which relates to postconviction petitions for habeas
corpus where the petitioner has been sentenced to desth.
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Senate Committee on Judiclary
April 15, 2011
Page 5

SENATE BILL 283: Revises provisions governing the appointment of counsel for
a postconviction petition for habeas corpus in which the petitioner has
been sentenced to death, (BDR 3-1059).

MS, EISSMANN:
1 have a work session document (Exhibit F). Two amendments were offered and
are Included in Exhibit F, | have received nothing else.

SENATOR GUSTAVSON MOVED TO AMEND AND DO PASS AS
AMENDED S.B. 283, INCLUDING AMENDMENT 6275.

SENATOR ROBERSON SECONDED THE MOTION.

CHAIR WIENER:
This will retain law stating thete must be an appointment. However, It will
include the education requirements.

THE MOTION CARRIED UNANIMOUSLY,

* % kKK

CHAIR WIENER:

We will address S.B. 347. We have a conceptual amendment | worked on with
the sponsor of the bili, This relates to allowing the Aging and Disability Services
Division of the Department of Heaith and Human Services to use a subpoena to
access financial records to determine whether it has probable cause to go after
other Information it needs. The sponsor agrees with this amendment.

SENATE BILL 347: Authorizes the issuance of a subpoena to compel the
productlon of certein finaticial records as part of an investigation of the
exploitation of an older person. (BDR 156-1075)

Ms. EISSMANN:
| have a work session document (Exhibit G).

SENATOR ROBERSON:
This bill is unconstitutional.
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Senate Committee on Judiciary
April 15, 2011
Page 6

MR, WILKINSON;
This amendment might eliminate concerns about constitutionality because there

" would be no administrative subpoenas. This person would be law enforcement

and would have to seek a wamrant with probable cause like any other law
enforcement officer,

ORRIN ). H. JOHNSON (Washoe County Public Defender’s Office):

~ When we talked with the people In the Aging and Disability Services Divislon

who are trying to get this Information, their problam was not that they did not
want to get a warrant. The problem was they could not get & warrant because
no one in the office had the power to apply for it. There was an administrative
hurdle to get to the judge, | wanted a magistrate to look at it before a search or
seizure was conducted. This blll allows that to happen, and everyone Is happy
with that. We have no problem with the amendment.

CHAIR WIENER:
Does this amendment address everything you suggested?

MR. JOHNSON:
Yes,

SENATOR ROBERSON:
This amendment does require a warrant?

VIR, JOHNSON:
Yes.

SENATOR BREEDEN MOVED 7O AMEND AND DQ PASS AS AMENDED
S.B. 347. '

SENATOR COPENING SECONDED THE MOTION,

THE MOTION CARRIED UNANIMOUSLY.

e e ok % ok

CHAIR WIENER:

We will address $.B. 356. | moved this bill forward to add the word

"monetary.” We have a work session document (Exhibit H).
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Senate Committee on Judiciary
Aprit 15, 2011
Page 7

SENATE BILL 356; Establishes the crime of stolen valor. {BDR 15-999)

SENATOR COPENING MOVED TO AMEND AND DO PASS AS AMENDED
S.B. 356.

SENATOR GUSTAVSON SECONDED THE MOTION.

THE MOTION CARRIED UNANIMOUSLY.

RRE XK

CHAIR WIENER: '
We will address S.B. 174, We recelved a mock-up of what we have discussed

and paperwork we received (Exhibit 1), and we have a work session document

{Exhibit J).

SENATE BILL 174: Revises provisions relating to common-interest communities.
(BDR 10-105)

SeNATOR COPENING:

| want to bring your attention to page 25 of Exhibit |. | worked with people for

many hours going over this bill to ensure there were Nno misunderstandings
about what the bill does. One of the comments was to make sure we included
an amount in the collections portion. The cap of $1,950 appears on page 25 of
Exhibit ), line 16, which Is the wrong place. This was added to mirror what the
Commission on Common-interest Communities and Condominium Hotels
adopted to cap the collection fees. It should be on page 26 of Exhibit | at line 4

in the subsection relating to collection costs, which says this Is the maximum
that can be collected. Other than that, we reviewed all these things.

CHAIR WIENER:

| sent a letter to Michael Buckley and met with the Chair of the Legislative
Commission regarding my concerns about this issue. In my letter, | requested to
start at the difference between the measures we considered, which would be
$1,500, My inteption was to make it lower. | have received a response from
Mr. Buckley that will be presented for conslideration.
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Senate Committee on Judiciary
April 18, 2011
Page B

SENATOR KIHUEN:

For the record, under this bill the fees cannot exceed $1,950, We will not have
biits of $40,000 and $50,000 for late charges, etc, | want to confirm costs will
not exceed $7,950. | would prefer a lower amount, but Inserting a cap solves
the problem for now because there is no cap.

SENATOR COPENING!

These are the costs a collection company can charge. A homeowners'
association (HOA) can retain an attorney to foreclose on a home, for example,
and It Is part of the superpriority lien. We are not changing law. However, a
board of directors of an association can charge whatever they want for attorney
fees. Therefore, we Included "reasonable" attorney fees. "Reasonable” is
defined In statuts. The court goes hy a median price for attorney's fees,
depending on the kind of work the attorney Is doing. We wanted to make’ sure

we included the word "reasonable.”

SENATOR KIHUEN:
Aside from reasonable attorney fees, will $1,950 be the absolute cap on any

other fees?

SENATOR COPENING:
I believe so, but | am not an expert in this area.

KeITH LEE (Lawyers Title Insurance Corporation; First American Titie Company):
When a decision is made to Issue a notice of default and go forward with a sale,
Nevada Revised Statute (NRS) 116 requires notice be given to everyone In the
chain of title and everyone who has requested special notice of any proceeding
against that particular title. We issue a trustee sale guarantee (TSG) that ranges
in fees from $250 to $400, depending upon several factors. My understanding
was we would be carved out of this cap. In reviewing this, | am not sure we are
carved out,

In direct answer to Senator Kihuen's question, the intent was the fee would be
capped at $1,950, but the TSG and other ltems necessary to ensure clear title
would be in addition to that. That is what the regulation says. The title fees are
capped by the rate schedule filed with the Division of Insurance, Department of
Business and Industry.

1033
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Senate Committee on Judiciary
April 15, 2011
Page 9

That would be additional cost if we go forward with the Intent during our
negotiations and the pending regulation.

SENATOR KIHUEN:
Aside from the $1,950, there would be these additional charges you are
discussing, the $290 to $4007

MR, LEE:
Yes. That was the understanding. | do not know If that is still the intent
because | do not see that carveout in this mock-up.

MR, WILKINSON:

| was trying to ascertain exactly what the intent was. We arg talking specifically
about the items included in the superpriority llen, not necessarily the cap on
fees sot forth in NRS 116.310313. Presumably, those could be different. | have
not studied this language carefully enough to determine that. We can do
whatever the Committee desires. We can draft this in a manner that would
Include those costs or not include them.

SENATOR KIHUEN:

t would prefer we cap it at $1,950 with ali the fees Included. This has been my
concern, People are struggling, and these management and collection companies
have been abusing people. | want to make sure there is an absolute cap aside
from the reasonable attorney fees.

SENATOR COPENING:

Our Intent was to mirror the Commission's regulations, The Commission's
regulations say collection fees are capped at $1,950. Those are the fees a
collection company can charge, The foreclosure process includes other fees,
such as titie company fees, the collection company is not privy to. Those are
costs of doing business the HOA must pay if It Is going through the title
process, The money does not go into the pockets of the collection companies,
i realize now by inciuding what we did in this bill, we are creating an unintended
consequence because NRS 116.310313 is the regulation, We thought by
making it well known that we did not want collection companies getting more
than $1,950, we may be doing the wrong thing regarding other charges that
may come with a foreclosure.
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Senate Committee on Judiciary
April 15, 2011
Page 10

If we can pass this, we will fix it on the Senate Floor with whatever you need,
Senator Klhuen, to make sure we know collection costs are capped. Anything a
collection company can get is capped at $1,950.

MR. LEE: :

If it is any solace to you, the way the regulation is written and everyone
involved in the collection process agreed, the title company charges—$290 to
$350—are absolute charges. No surcharge can be placed on that. Neither the
collection agency nor the HOA can bump that amount so as to realize
something. The HOA or debt collection agency could do a title search and come
up with the names, but title searching Is not easy. Title companies have been
doing this for years and have a system that works. Most important, they give a
guarantee, the TSG, that the Information they have Is correct, They insure that
up to a certain amount, usually in the range of $50,000. There is recourse if a
mistake Is made so there is no cloud on title, There Is no risk that sometime
down the road there might be a break in the chain of title causing difficutty with
the way the title goes forward.

MR. WILKINSON:
This provision in Exhibit I, page 25, line 10 refers to the "cost of collecting a
past due obligation which are imposed pursuant to NRS 116.310313." Nevada
Revised Statute 116.310313 states:
“Costs of collecting” includes any fee, charge or cost, by whatever
name, including, without limitation, any collection fee, filing fee,
recarding fee, fee related to the preparatlon, recording or delivery
of a llen or lien rescission, title search lien fee, bankruptcy search
fee, referral fee, fee for postage or delivery and any other fee or
cost that an association charges a unit's owner for the
investigation, enforcement o collection of a past due
obiigation ... .

This type of fee would be Inciuded in that definition and would therefore be
Included within the $1,950 cap.

SENATOR ROBERSON: . )
It is unclear to me where this language should be. If we are being asked to vote
on this how, it would help to see where the language should be.
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Senate Committee on Judiciary
April 15, 2011
Page 11

| recelved an e-mail the day before yesterday regarding a friend who lives in
Anthem. We have a serfous problem with collection agencies, This person
bought an existing home in Anthem nine years ago. The original owner fived in
the home and had landscaping installed. When my friend moved In, he received
a notice from the HOA requiring a landscaping plan. He said he did not have onhe
because he bought an existing home with )andscaplng. He wvas assessed a fine -
of $400. That Is the only dogumentation he recelved from the HOA or
management company for nine years, He went to pay off the loan on his home
and recelved a letter from Associated Community Management wherein that

$400 Is now $27,827. This is a problem.

The proposed language does nothing to prevent this problem because it appears
the $1,950 cap does not include reasonable attorney fees. The word
"reasonable” does not glve me a lot of comfort, | do not see where
management or collection companies would be prevented from continuing to
charge large amounts of money for attorney's fees, whether they are attorneys
or they hire an attorney. | do not see how this closes that hole allowing
management and collection companies to charge outrageous fees. .

| asked the other day if S.B. 195 was going to be heard for a vote. 1 was told
no, we are not going to institute caps because the regulators are going to
handle that. | am confused because we havc a cap of sorts in S.B. 174. In this
case, we are not wailting for the regulators to make this decision, | do not

understand that.

SENATE BILL 195: Revises provisions relating to the costs of collecting past
due financial obligations in common-interest communities. (BDR 10-832)

SENATOR COPENING:

You are right. We did say we were not going 10 do that. | am open to removing
it. | was working with some of my colleagues who wanted that. We wanted to
make sure It could not be raised, but our intent was to lower it. That was
important to Senator Kihuen. We can take It out, but 1 do not want to do that
without Senator Kihuen. That was where his comfort level was. .

SENATOR ROBERSON:

The point Is, we are not being consistent. When it comes to Senator Elizabeth
Halseth's bill, we want to wait for the regulators to decide. When it comes to
your bill, it is okay to put in the cap. | have a problem with this, .
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SENATOR KIHUEN!

Page 26, lines 3 and 4 of the mock-up, Exhibit |, say, *... any reasonable
attorney's fees and other fees to cover the cost of collecting a past due
obligation ... ." If we were to put in this cap of $1,950, would it cover those
fees?

MR. WILKINSON:

As Senator Copening pointed out, that language would fit better on line 5,
page 26 of Exhibit I, If the cap was there, it would include attornay's fees and
other fees to cover the cost of collecting. We would have to be careful of the
wording and make it clear on the record. It refers specifically to
NRS 116.310313. | would read those things together to mean everything
authorized under NRS 116.310313 would be capped at $1,850. .

SENATOR KIHUEN:

That is my concern. We agreed on the reasonable attorney's fees. Many
attorneys have abused the word "reasonable.” | am not comfortable with the
other fees. If the $1,950 cap would cover these other fees, it would make me
fesl better. It would not please me 100 percent, but | just want to make sure
the cap will cover those fees.

MR. WILKINSON:

It is important to make It clear on the record regarding the amount of the
superpriority with respect to attorney's fees and all costs if the intent is to cap
it at $1,950, We can draft that in a manner to make It clear.

CHAIR WIENER:
Are the other fees concerning you because the bill says reasonable attorney’s
fees and other fees? It is the other fees you want addressed in the $7,9507

SENATOR KIHUEN:
Yes.

CHAIR WIENER:
Reasonable attorney's fees would be separate?

SENATOR KIHUEN;
Other fees are not defined,
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MICHAEL BUCKLEY (Commission for Common-nterest Communitles and
Condominium Hotels):

Mr. Wilkinson is clear that if the $1,950 Is moved to page 26 of Exhibit |, it
would be everything. It would Include title costs, attorney's fees and everything
within the $1,950. It would be an absolute cap. That is not the same as the
Commission, As Mr. Lee pointed out, the Commission distinguished between
out-of-pozket amounts—the recorder's fees, title fees, etc. We included those
as separate costs because of the concern that anything not recovered comes
back to the other owners who are paying their dues and would ba picking up
the slack for those who are delinguent.

SENATOR COPENING:

We have established we are okay with keeping the reasonable attorney's fess
separate. We are concerned about the other fees that are undefined. Since we
know the other fees could be passed along to all the homeowners, what are
they?

PAMELA SCOTT (Howard Hughes Corporation):

The other fees were probably included to address the $200 that can go to a
management company for preparing a file to turn over to collection. That would
come under the $1,950. | understand Mr. Lee's concerns, and the associations
should have the same concerns because it does cost to record and ‘send
registered mail, That is a hard cost. It does not go to the collection company.
The association will have to eat that cost if itls inctuded in the $1,950,

SENATOR ROBERSON:

Mr. Buckley is under the Impression the $1,950 would include reasonable
attorney's fees, or it would include attomey's fees generally. Senator Copening
is saying it would not; that would be outside of the $1,960. We are not alt
comfortable with that. We need to get a handle on who Is correct in the
interpretation of this amendment.

CHAIR WIENER: .

That is what we are deciding. They will take their lead from whatever we decide
to Include In this amount. Based on the conversation we Just had regarding
Senator Kihuen's concern about other add-on fees, reasonable attorney's fees
would be outside that. As we discussed In Committee, the word "reasonable" is
not addressed. That is where some of the egreglous charges come from. There

are legal standards fof “reasonable.” Courts have evaluated what "reasonable”
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should be. We added “reasonable,” which we have not had before. Is your
concern the hard cap of collection and other fees and "reasonable™ attorney's
fees being outside the cap?

SENATOR KIHUEN:

Yes, ldeally, | would want to cap 100 percent of everything, but 1 understand a
definition for "reasonabls™ attorney's fees is in statute. | am not happy with the
$1,950. | would prefer a lower amount. Some fees In the regulation—$150 for
a lien leteer and $400 for a notice of default—could ba lower, There is no cap
now. | would rather have something than nothing in this bill,

SENATOR ROBERSON:

| hear the argument that if these fees are charged and a collection company s
not able to collect on them, all the other homeowners who are paying their dues
would have to absorb those costs. That misses the point. We should be looking
at the HOA management companles and boards. The boards have a fiduciary
duty to the residents of their communities. They need to do a better job in
negotiating agreements with  collection companies so the law-abiding
homeowners are not stuck with the bill. We are looking at the wrong issue
when we say bills like this will protect the homeowners who pay their dues.
That makes no sense.

A judge will decide whether attorney's fees are reasonable, If a homeowner gets
stuck with a $27,000 fisn, doss he or she have to hire an attorney and go to
court to argue with the collection company over whether [ts attorney's fees are
reasonable? For practical purposes, how often will a homeowner be able to do
that? Will the homeowner have to take it because he or she does not have the
money to argue thelr position in court? | can assure you, the collection company
attorneys have the money. They can tle this up In court farever. It is more and
more put on the backs of homeowners. The word "reasonabla" attorney's fees
does not give me a lot of comfort because the homeowners will ultimately have
to fight that In court,

The superpriority question seems to be the big issue. It is being proposed we
codify that the fees, potentially the attorney’s fees, have a superpriority lien. It
is my understanding this Issue Is belng debated in the courts. I am concérned
because the collection companies want this bill. | would like Chris Ferrari's
comments about this new language we have just seen.
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CHAIR WIENER:

We have had debate on this issue. This Is probably the only new language
putting in a cap, and there are often caps in statute. | do not want to rehear 8
bill. We rieed to move forward. We have had two days of hearings on this and a
day of hearing on each other bill.

SENATOR ROBERSON: .

Senator Copening, how do you see this working if a homeowner gets a bili for
$27,000 or $2,700, and it Includes attorney's fees? How is that homeowner
supposed to dispute whether those attorney’s fees are reasonable? Must they
hire an attorney and spend more In legal fees to argue with other attorneys
about whether those attorney's fees are reasonable?

SENATOR COPENING:

We wanted to make sure the word "reasonable” was Included regarding
attorney's fees so HOAs, boards and management companies could not go
crazy with attorney's fees. Inciuding “reasonable” attorney's fees is a protection
for homeowners. '

The Commission adopted caps that must be approved by the Legislative
Commission. Those caps will preciude COSTS of collection from being more than
$1,950. Our Chair sent a letter to the Commission saylng this Committee is not
satisfied with that and would like a lower cap. I expect the Chalr of the
Commission will take that Into consideration and probably hold additional
hearings. Nevada Revised Statute 116 allows aggrieved homeowners to go
before the Commission, and it includes many steps—mediation and
arbitration—at no -or very low cost. We are trying to include these caps S0
egregious fees do not occur.

Orliginally In this bill, we struck the first section. The first section included an
extra step of due process by allowing a homeowner to appeal to the
Commission If he or she recelved an unfavorable ruling from the Ombudsman's
Office. We recelved approximately 15 e-mails from people who did not like
section 1. We trled to do what the homeowners wanted, and we struck
section 1. Administrator Gail J. Anderson from the Real Estate Division created
a bill allowing that extra due process because It is good for homeowners.
Attorney's fees are part of the superpriority. People do not like it, and it is being
disputed in court.
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SENATOR ROBERSON:
Where are attorney'’s fees already part of the superpriority in this statute?

SENATOR COPENING!
it Is not in my bill. It is already in the law.

SENATOR ROBERSON:
here, other than new language, does it say attorney's fees?

MR. BUCKLEY:

There is a declsion in the Eighth Judicial District Court that attorney's fees and
collection costs are part of the superprlority. There are a number of lawslits
Baling with this issue. There are declsions on both sides. It wiil not be settled
until the Nevada Supreme Court makes a decision or this legistation addresses
it. We arc only talking about the superpriority. In cases of a delinquency, the
association will most likely be pald when the lender forecloses.
Senator Roberson's issue of the fine Is not addressed in this bill; it is a separate
issue. It cannot be foreciosed, It is a lien but cannot be foreclosed.

To put this into context, S.B. 254, which would create medlation at a reduced
cost and speedy arbitration, would create a forum where people could use the
Real Estate Division or speedy arbitration to resolve an issue on attorney’s fees.
But remember, fines cannot be imposed unless a hearing Is held with due
process. If there was not a hearing, a fine would not be right. This bill. only
deals with the superpriority amount, and it would Include everything capped at
$1.950.

SENATOR ROBERSON:

This is about superpriority. Attorney's fees are not included In superpriority in
statute. As Mr. Buckley pointed out, this issue is being litigated in the GOUrtS:
What we are doing today is fundamentally changing statutory law to allow
attorney's fees In the superpriority lien. For those of you on this Committee who
are concerned about homeowners being stuck with attorney's fees In the
superpriority, this does not help. This statutorlly blows a hole wide open 10
allow attorney's fees whether reasonable or not. We can debate that. But for
the first time, we are allowing sttorney’s fees to be included in the superpriority
llen by statute. That is my problem with this bill.
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SENATOR COPENING:

It is law that they are awardad. | will point to the s-mail sent about Paradise Spa
in Senator Roberson and Senator Breeden's district. The HOA was ralded. An
investor bought the majotity of the units. He foreclosed on them. He stopped
paying his assessments before foreclosing approximately two Yyears -ago.
Paradise Spa, which is mostly senlor citizens, is nearly broke. On April 18, the
gas, which Is on one mater owned by this investor, will be shut off. The
residents got an extenslon. It was supposed to be shut off on Aprit 8 In
261 units where mostly senior citizens live.

| have stayed on top of this to ensure these senior citizens are not out on the
street. The unpaid assessments are nearly $1 million. This facility has gone
downhill, In a few days, the gas will be turned off. 1 do not know when these
people will be evicted. They have accumulated significant fees. They are
chasing past due amounts of nearly $1 million, and their collection costs are
way beyond $1,950. They had to enlist the help of an attorney to get this
investar out of their unit. He has been arrested. These people do not have the
money to come up with $1 million and pay the gas bilt of $41,000. The gas will
be turned off unless people help them. If you take this away, they are done.
These are your constituents, Senator Roberson.

SENATOR ROBERSON:

That is a compiete red herring, There is allegadly criminat activity going on. We
do not need this statute to deal with that. | do not see how this statute helps
that situation. They are my constituents, but that js a false argument.

RENNY ASHLEMAN (City of Henderson);

The mock-up includes language never discussed that is contrary to my
agreement with the working committee. The working committee agreed to the
language, "unless a person has accepted the responsibility.” On page 11 of
Exhibit |, section 6, subsection 1 says, "... unless a governmental entity has
accepted responsibility ... ." This is a concern to the City of Henderson. It
should say "person” rather than "governmental entity.” These walls are not on
our property. They are not our responsibllity. We were only interested in the
issue because they were a safety concern on our right-of-way.

CHAIR WIENER:
That was agreed to0.
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MR. ASHLEMAN:

It was agreed to. The language in lines 24 through 27 on page 11 of Exhibit |
was not agreed upon by anyone and does not appropriately describe the
relationship between the people. There are thousands of these walls. You can
imagine us having to accept or deny responsibility for interior walls, We did not
build them. They are not on our property. We did not ask anyone to do anything
about them, Plaase remove that language.

CHAIR WIENER:
You want the word "person” at line 14 on page 11 of Exhibit 17

MR. ASHLEMAN:
Yes. | do not want the new language on page 11 of Exhibit |, llnes 24 through
27.

MR, WILKINSON:
This is an important distinction, and It Is a drafting issue. It needs to be clear.

- The term "persésn" as used in NRS does not include a governmental entity

unless we specifically state that it does. If the desire Is to exclude
"governmental entity," the effect of using the term "person” would be to
entirely exciude "governmental entities" unless we said "person,” and then we
further sald as used in the statute that a "person” Includes a "governmental

entity."

CHAIR WIENER:

My understanding was that sometimes a municipality does need to get involved.
Sometimes, it Is the complex itself. 1 do not remember entirely excluding a
municipality. it would be if it Is appropriate to bring In the municipality; if it 15
appropriate, It is the complex. It was not Just one or the other.

MR, ASHLEMAN:
| have no objection to using the word "person or other entity.” Would that pick
up the municipalities?

SENATOR COPENING:
You are right. This Is wrong. We took all the amendments we went through the
other day and asked our legal staff to include them in a mock-up. They

‘misunderstood, and we got it this morning. | can see there are things missing in

the portich saying, "not the responsibillty of the unit owner." It is not in here.
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There are mistakes. | apologize. Did you review the amendments we went
through?

MR. ASHLEMAN.
Yas.

SENATOR COPENING:
Were they good?

MR. ASHLEMAN:
I had agreed to the one M. Buckley presented.

SENATOR COPENING:

That is what was supposed to be in Exhibit I. We will fix this section, If Exhibit |
does not match up to the amendments we reviewed two days ago, we need to
match them so we do not include something Incorrect,

CHAIR WIENER:
In the work session, we went through Item by item what the parties agreed to.

SENATOR MCGINNESS:

You recognize the problem, but everyone who has a part in this has not been
able to come to the table, We got this amendment this morning just like
Mr. Ashleman. | am concerned we will try to fix it on the Senate Ficor or fix itin
the other House. That makes me nervous.

CHAIR WIENER: .

| am ready for a motion on the bitl with the amendments as we discussed in our
work session document, Exhibit J. We walked through each one two days ago
with the addition of the cap. We need clarity on the $1,950 cap on page 26 of
Exhibit 1, "any reasonable attorney’s fees” and capping all other fees at $1 950,
Is that the intention?

SENATOR BREEDEN:

There is nothing in statute; It is just status quo. We have heard from many
constituents who have been affected by these escalated fees, We need a
starting place to help our constituents. This Is a good start.
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SENATOR BREEDEN MOVED TO AMEND AND DO PASS AS AMENDED
S.B. 174,

SENATOR COPENING SECONDED THE MOTION.

SENATOR KIHUEN:

For the record, | will suppert this bilt now because it puts a cap on the fees.
| am not 100 percent comfortable with the cap, but it is better than the status
quo. | reserve my right to change my vote on the floor, | want to consult further
with my constituents who will be directly impacted by this bill before | vote on
the Senate Floor.

SENATOR ROBERSON:

This is not a good start. It is a step backward because under the statute, there
is no provision allowing attorney's fees to be included within the superpriority
lien, Today, we are taking a step in the wrong direction by allowing attorney's
fees, for the first time in statute, to be part of the superpriority lien.

THE MOTION CARRIED. (SENATORS GUSTAVSON, McGINNESS AND
ROBERSON VOTED NO.) :

LER T3]

CHAIR WIENER:
We will address S.B. 185. We have a work sesslon document (Exhiblt K}. 1 am
requesting a one-week waiver,

SENATE BILL 185; Makes various changes relating to real property. (BDR 10-
23)

SENATOR COPENING MOVED TO REQUEST A ONE-WEEK WAIVER
FROM SENATE LEADERSHIP ON S.B. 185.

SENATOR KIHUEN SECONDED THE MOTION.

THE MOTION CARRIED UNANIMOUSLY,

&k %k X
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CHAIR WIENER:

We will address S.B. 204. We have a work session document {Exhibit L). This
bill enacts amendments to the Uniform Common-Interest Ownership Act. We
have had other uniform acts before the Committee. We have not updated our
uniform acts since 1991, Most of this bill consists of technical changes and
updates to the Uniform Act,

SENATE BILL 204: Enacts certain amendments to the Uniform Common—lntérest
Ownership Act. (BDR 10-298)

MR. WILKINSON:

Most of the changes are technical in nature, and they are not substantive. They
are changes in internal references and include drafting issues and minor changes
the Uniform Law Commission made to the Uniform Act to update it.

CHAIR WIENER:
Has the 1991 law been worked on since then? We have not Joined the other
states?

MR. WILKINSON:

Some efforts were made last Session, in particular, to include some of the
changes from the Uniform Act. This is the first time those things have been
carefully looked at. The Uniform Law Commissloners approved the final version
in 2008. This is the most comprehensive review of that,

MR. BUCKLEY:
Mr. Wilkinson is cofrect.

SENATOR BREEDEN MOVED TO AMEND AND DO PASS AS AMENDED
5.B. 204.

SENATOR KIHUEN SECONDED THE MOTION.

THE MOTION CARRIED. (SENATORS GUSTAVSON, McGINNESS AND
ROBERSON VOTED NO.)

R R Ok
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ASSEMBLY BILL NO, 448--ASSEMBLYMAN MUNFORD
MARCH 21,2011

Referred to Committee on Judiciary

SUMMARY-—Revises provisions relating to real property.

(BDR 10-513)

FISCAL NOTE: Effect on Local Government; No.

Effect on the State: Yes,

BXPLANATION = Matter in balled itntfre is news matter between brackets fomittedwstoriad) is muterls! lo be omltied,

AN ACT 1’elatin%)to real property; providing for the issuance of cease and

desist orders ty the Administrator of the Real Bstate Division of the
Department of Business and Industry under certain’ circumstances;
revising provisions %oveming access 1o a unit in a common-interest
community; prohiblting an association of a common-interest
community from charging certain fees; prohibiting an association from
enacting certain restrictions on antennae and cerfain other devices for
receiving broadcast signals; revising provisions governing the powers
of an gggociation: revising provisions governing the filing of
yacancies on an executive board; revising provisions governing the
powers and duties of the executive board; revising provisions
governing construction penalties; revising provisions governing
sanctions for violations of the governing documents; revisin%
provisions govetning the collection of ceffain past due financia
obligations; revising provisions governing eligibility to be a member
of the executive board or an officer of the association; requiring
members of the executive board to complete certain coutses of
education; revising provisions governing meetings of the units” owners
and of the executive board; revising provisions governing surplus
funds of an association; revising provisions governing the budget of an
association; revising provisions governing certain expenditurcs by an
association; revising provisions poverning assessments to fund the
reserves of an association; revising provisions governing studies of the
reserves of an associalion; revising provisions governing liens of an
association; revising provisions governing the books, records and
papers of an association; revising provisions governing parking in a
common-interest community; revising provisions %loverning claims
based on alleged violations of certam laws and the interpretation,
application and enforcement of the governing documents; revising
vaious other provisions relating to common-interest communities; and
providing other maiters properly relating thereto,

PRI
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'Legislatlve Counsel’s Digest:

Sectlon 1 of this bill provides for the issuance of orders to cease and desist by
the Administrator of the Real Estate Division of the Department of Business and
Industry under certain circumstances.

Bxisting law prohibits an association of a common-interest comnmnity from

unreasonably restricting, prohibiting or otherwise impeding the right of a unit’s.

owner to have access to his or her unit. (NRS 116.2111) Section 2 of this bill
prohibits the association from restricting, prohibiting or otherwise impeding the
aceess to the wnit of the parents and children of the umit's owner, Seetion 2 slso
prohibits the association from: (1) charging a fee to a unit’s owner for obtainin;
permission to change the exterior appearance of a unit or the landscaping; and (2%
restyicting in a manner which violates certain federal regulations the instaliation,
maintlcnauce or use of an antenna or other device for xeceiving certain broadcast
signals,

Existing law requires an association to provide certain notice at least 48 hours
before directing the removal of 4 vehicle which is improperly patked on property
owned or Jeased by the association unless the vehicle is blocking a fire hydrant, fire
lane or handicapped parking space or poses a threat to the health, safety and welfare
of residents. (NRS 116,3102) Section 3 of this bill requires the asscoiation fo
provide the 48-hour notice before removing a vebicle which is blocking a
handicapped parking space.

Section 4 of this bill provides for an emergency election to fill certain
vacancics on the executive board If the exccutive board is unable to obtain a
quorum because of such vacancies and requires the Division to apply for the
appointment of & receiver for the assoclation if the units’ owners are unable to fill
such vacancies. Scction 4 also: (1) requires the association to make available to
imembers of the exccutive board, at no charge, cerfain books, records and papers;
and (2) requires the executive board to notify the units® owners if the execntive
board has been found to have violated the provisions of existing law governing
commnon-inferest communities ot the governing documents,

Bxisting law authorizes an association (o impose a construction penalty against
a unit’s owner who fails to adhers to a schedule. (NRS 116.310305) Scetion § of
this bill prohibits the imposition of a construction penalty If the failure to adhere to
the schedule is caused by circumstances beyond the control of the unit’s owner.

Existing law authorizes an association to prohibit a unit's owner or a fenant or
an invitee of a unif’s owner or A tenant from using the common elements as a
sanction for a violation of the governing documents, (NRS 116.31031) Section 6 of
tids bill provides that the association may prohibit only the use of a common
eloment to which the violation relates, unless the violation is failure to pay an
asscssment. Section 6 also revises provisions relating to fines for violations of the
governing documents by: (1) providing a lifetime cap of $2,500 on the amount of
fines which may bc imposed on a unit’s owner and his or her spouse; (2)
prohibiting an association from imposing a fine if another association has Imposed
a fine for the same conduct; (3).uuthor%zing the postponement of a hearing on a
violation for iedical teasons: and (4) requiring a hearing before the imposition of 8
fine for a continwing violation. i .

Existing law authorizes, but does not require, an association to enter the

ounds of a unit to maintain the cxterior of the unit under certain circumstances,

RS 116.310312) Seetion 7 of this bill provides that this authorization expires if

o unit's owner or the agent of the unit’s owner performs the maintenance
necessary for the unit to meet the community standards,

Section 8 of this bill limits the type of collestion fecs which an association may
charge to a unit’s owner and establishes a cap on the amount of such fees which is
based on the amount of the outstanding balance. .
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Sectlon 9 of this bill requircs a member of the executive board to successfully
complete 2 hours of educatton concerning the duties of members of an executive
board each year. Section 9 also provides that: (1) unless fthe governing documents
provide otherwise, officers of the assooiation are required to be units’ owners; and
{2) a person who resides with, or is related within the first degree of consanguinity
to, an officer of the association or member of the executive board may not become
an officer of the association or a member of the executive board.

Section 11 of this bill revises various provisions relating to meetings of the
units’ owners by: (1) authorizing a unit's owner to request that an item be included
on the agenda for the meeting; (2) authorizing a guest of a unit's owner to attend
the meeting; and (3) authorizing a unit’s owner to xecord the meeting on videotape
as well ag audiotape,

Section 12 of this bill revises varions provisions relating to meetings of the
exccutive board by; (1) requiring the meetings which are held at a time other than
standard business hours to start no earlier than 6 pam,; (2) requiring the agenda fo
be available not later than 5 days before the meeting; (3) requiring a copy of certain
financial information required to be reviewed at an exceutive hoard meeting to be
made available at noregharge to cach person present at the meeting and to be
provided in clectronic format at no charge to a unit’s owner who requesis the
information; and (4) providing that a page limit on materials, remarks or other
information to be included in the minutes of the meeting must nat be less than two
double-sided pages.

Section 13 of this bill revises provisions governing the right of a unit’s owner
to speak at a meeting of the units’ owners or the execulive board by: (1) requiring a
limitation of not less than 3 minutes on the fime a unit’s owner may speak; (2)
requiring the association to comply with tho Americans with Disabilities Act in
providing access to the meeting; (3) requiting the executive board to provide a
period of comments by the units’ owners before voting on a matter; and (4)
authorizing a person to be represented by a person of his or her choosing at a
hearing conceming an plleged violation of the govering decuments.

Section 14 of this bill requires bids for the provision of durable goods to the
association to be opened during a meeting of the executive board, .

Bxisting law requires an executive board which receives a complaint from a
unit’s owner alleging that the executive board has violated existing law or the
governing documents to place the subject of the complaint on the agenda for its
next meeting if the unit’s owner requests that action. (NRS 116.31087) Section 15
of this bill requires the executive board to discuss the complaint fuily and
completely and attempt to resolve the complaint at the mecting.

Existing law creates certain crimes related to voting by units’ owners. (NRS
116,31107) Section 16 of this bill requires these provisions te be printed on éach
ballot provided to the units’ owners.

Section 17 of this bill defines “surplus funds” for the purpose of determining
whether the association is required to pay the surpius funds to units’ owners,

Existing law requires a review or andit of the financial stalement of an
associatlon at certaln times. (NRS 116,31144) Section 18 of this bill requires the
association to provide a copy of the review or audit to a unit’s owner in either papet
or glectronic format at no charge to the unit’s owner if the unit's owner requests
such a copy. -

Under existing law, the proposed budget of an association takes effect unless
the units” owners reject the proposed budget, (NRS 116.3115, 116.31151) Sections
19 and 20 of this bill provide that the proposed budget docs not take effect unless
the units’ owners ratify the proposed budget. If the proposed budget is not ratified,
the most recently ratifted budget continues in effect,

Section 19 also revises provisions governing special assessments by: (1)
teinoving provisions which specifically authotize the exeontive board to hmpose
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necessary and reasonable gsscssments to carry out a plan to adequately fund the
reserves of the associaiion without seeking or obtaining the approval of the units’
owners; (2) providing that an assessment to fund the reserves of the association
may not exceed $35 per unit per month; and (3) requiring the approval of the units’
owners for capital expenditurcs exceeding a certain amount and for any visible
changes to the interior or exterior of n comnion element,

ection 20 requires the collections policy of the association to establish a
certain period after which a delinquent fee, fine, assessment or cost may be referred
for collection. .

Existing law requires an association to conduct a study of the reserves required
to repuir, replace and restore the major components of the connon elements and’
any ‘other portion of the common-interest community that the association is
obligated to maintain, (NRS 116,31152) Scetion 21 ‘of this bitl prohibits the
exeoutive board from taking any action based on the study of the reserves,
including, without limitation, establishing a funding plan to provide adequate
fanding for the required reserves, unless and until the excontive board approves the
study of the reserves at a mesting of the executive board, Section 21 also; (1)
requires the reserve study to be made available to a unit’s owner in cloctronic
format at no chavge; end (2) provides for notice of the meeting to a unit’s owner,

Section 22 of this bill revises provisions governing the amount of the
association’s lien which Is prior to a first security interest on a unit,

Section 23 of this bill prohibits the foreclosure of an association’s lien and the
filing of a civil action to obtain a judgment for the amount due if; (1) the
foreclosure sale does not ocour within 120 days after mailing the notice of default
and election to sell; or (2) an agreement extending that period is not reached.

Section 24 of this bill revises provisions governing the access of uni{’s owner
to the books, records and papers of an association and requires the publication of
the views or opinions of a unit’s owner in the association’s official newsletter under
certain circumstances. :

Existing law provides for a civil action if the cxecutive board, 4 member of the
executive board, a community manager or an officer, employse or agent of the
association take, direct or encourage certain refaliatory action against a unit’s
owner. (NRS 116,31183) Section 25 of this bill specifies certain actions which
constitute 1'ctaliator¥ action.

Seetion 26 of this bill prohibits an association from charging & fes to a unit’s
owner to obtain approval for the installation of drought tolerant landscaping.

Scction 27 of this bill replaces the authorization of an executive board to
approve the renting or leasing of a unit under certain circumstances with a
provision requiring the executive board to grant such approval uader certain
circumstances. . )

Scetion 28 of this bill: (1) prohibits the executive board and the governing
documents from interfering with the parking of an automobilc, privately owned
standard picknp truck, motorcycle or certain other vehicles; and (2) requires the
association of a common-interest community which is not ated or enclosed to
display signs oh oF neal any tpﬂs erty on which parking ie prohibited or restricted.

Sections 29 and 33 o bill revise provisions governing mediation and
atbitration of clatms relating to the interpretation, application or enforcement of
certain governing documents by authorizing a civil action concerning certain claims
to be commenced without submitting the cl%\ims to mediation or arbittation. Section
29 also authorizes a clvil action concerning a violation of existing law governing
common-interest communities to bo brought by a tenant or an invitee of a unit's
owner or a fenant.

Sections 31 and 32 of this bill require the sharing of information by the parties
to an affidavit filed with the Division alleging a violation of existing law governing
common-interest communities,
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