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2. The association may not charge a fee to a unit’s owner
who is seeking approval to install drought tolerant landscaping
bursuant to this section.

3. Installation of drought tolerant landscaping within any

‘common element or conversion of traditional landscaping or

cultivated -vegetation, such as twf grass, to drought tolerant
landscaping within any common element shall not be deemed to be
a change of use of the common element unless:

(8) The common element has been designated as a park, open
play space or golf course on a recorded plat map; or

(b) The ftraditional landscaping or cultivated vegetation is
required by a governing body under the terms of any applicable
zoning ordinance, permit or approval or as a condition of approval
of any final subdivision map, :

13} 4. As used in this section, “drought tolerant landscaping”
means landscaping which conserves water, protects the environment
and is adaptable to local conditions. The term includes, without
limtjtation, the use of mulches such as decorative rock and artificial
turf,

Sec. 27. NRS 116.335 is hereby amended to read as follows:

116.335 1. Unless, at the time a unit’s owner purchased his
or her unit, the declaration prohibited the wnit’s owner from renting
ot leasing his or her unit, the association may not prohibit the unit’s
owner from renting or leasing his or her unit,

2, Unless, at the time a unit's owner purchased his or her unit,
the declaration required the unit’s owner to secure or obtain any
approval from the association in order to rent or lease his or her unit,
an association may not require the unit’s owner to secure or obtain
any approval from the association in order to rent or lease his or her
unit,

3. Ifa declaration contains a provision establishing a maximum
number or percentage of units in the common-interest community
which may be rented or leased, that provision of the declaration may
not be amended to decrease that maximum number or percentage of
imitsdin the common-interest community which may be rented or

cased.

4, The provisions of this section do not prohibit an association
from enforcing any provisions which govern the renting or leasing
of units and which are contained in this chapter or in any other
applicable federal, state or local laws or regulations,

5. Notwithstanding any other provision of law or the
declaration to the contrary:

(8) If & unit’s owner is prohibited from renting or leasing a unit
because the maximum number or percentage of units which may be
rented or leased in the common-interest community have already

i MR
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been rented or leased, the unit’s owner may seek a waiver of the
prohibition from the executive board based upon a showing of
economic hardship, and the executive board fsay} shall grant such
a waiver upon proof of economic hardship and approve the renting
or leasing of the unit.

(b) If the declaration contains a provision establishing a
maximum number or percentage of units in the common-interest
community which may be rented or leased, in determining the
maximum number or percentage of units in the common-interest
community which may be rented or leased, the number of units
owned by the declarant must not be counted or considered, :

Sec. 28. NRS [16.350 is hereby amended to read as follows:

116,350 1. In a common-interest community which is not

gated or enclosed and the access to which is not restricted or
controlled by a person or device, the executive board shall not and
the governing documents must not {previde} .

(@) Provide for the regulation of any road, strect, alley or other
thoroughfare the right-of-way of which is accepted by the State or &
local government for dedication as a road, street, alley or other
thoroughfare for public use,

(b) Except as otherwise provided in parvagraph (5) of NRS
116.3102, interfere with the parking of any automobile, privately
owned standard pickup truck, motorcycle or any other vehicle not
specifically described In subsection 2,

2. Except as otherwise provided in subsection 3, the provisions
of subsection 1 do not preclude an association from adopting, and
do not preclude the governing documents of an association from
setting forth, rules that reasonably restrict the parking or storage of
recreational vehicles, watercrafl, trailers or commercial vehicles in
the common-interest community to the extent authorized by law,

3. In any common-interest community, the executive board
sf;ihall not and the governing documents must not prohibit a person

‘om: :

(ag Parking a utility service vehicle that has a gross vehicle
weight rating of 20,000 pounds or less:

(1) In an area designated for parking for visitors, in a
designated parking area or common parking ares, ot on the
driveway of the unit of a subscriber or consumer, while the person is
engaged in any activity relating to the delivery of public utility
services to subscribers or consumers; or

(2) In an area designated for parking for visitors, in a
designated parking area or common parking area, or on the
driveway of his or her unit, if the person is:

() A unit’s owner or a tenant of a unit’s owner; and

* & . .
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(I) Bringing the vehicle to his or her unit pursuant to his
or her employment with the entity which owns the vehicle for the
purpose of responding to emergency requests for public ufility
services; or

(b) Parking a law enforcement vehicle or emergency services
vehicle: ,

(1) In an area designated for parking for visitors, in a
designated parking area or common parking area, or on the
driveway of the unit of a person to whom law enforcement or
emergency services are being provided, while the person is engaged
in his or her official duties; or

(2) In an area designated for parking for visitors, in a
designated parking area or common parking area, or on the
driveway of his or lgaer unit, if the person is; :

(D) A unit’s ownet or a tenant of a unit's owner; and

(I} Bringing the vehicle to his or her unit pursuant to his
or her employment with the entity which owns the vehicle for the
purpose of responding to requests for law enforcement services or
emergency services.

4. An association may require that a person parking a utility
service vehicle, law enforcement vehicle or emergency setvices
vehicle as set forth in subsection 3 provide written confirmation
from his or her employer that the person is qualified to park his or
her vehicle in the manner set forth in subsection 3.

5. In a common-interest community which is not gated or
enclosed and the access to which Is not restricted or controlled by
« person or device, the association shall display a sign in plain
view on or neqr any property on which parking is prohibited or
restricted in a certag manner.

6. Asused in this section:

(a) “Bmergency services vehicle” means a vehicle:

(1) Owned by any governmental agency or political
subdivision of this State; and
: (2) Identified by the entity which owns the vehicle as a
vehicle used to provide emergency services.

(b) “Law enforcement vehicle” means a vehicle:

(1) Owned by eny governmental agency or political
subdivision of this State; and

(2) Identified by the entity which owns the vehicle as a
vehicle used to provide law enforcement services.

(c) “Utility service vehicle™ means any motor vehicle:

(1) Used in the furtherance of repairing, maintaining or
operating any structure or any other physical facility necessary for
the delivery of public utility services, including, without limitation,
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the furnishing of electricity, gas, water, sanitary sewer, telephone,
cable or community antenna service; and .

(2) Bxcept for any emergency use, operated primarily within
the service area of a utility’s subscribers or consumers, without
rﬁgardlto whether the motor vehicle is owned, leased or rented by
the utility, . ,

- Sec. 29, NRS 116.4117 is hereby amended to read as follows:
1164117 1. Subject to the requirements set forth in
subsection 2, if a declarant, community manager or any other person
subject to this chapter fails to comply with any of its provisions or
any provision of the declaration or bylaws, any person or class of
persons suffering actual damages from the failure to comply may
bring a civil action for damages or other appropriate relief,
2. [Subjeet-to- j: st :
exeept} Except as otherwise provided in NRS 116.3111, a civil
action for damages or other appropriate relief for a failure or refusal
to comply with any provision of this chapter or the governing
documents of an association may be brought:
(a) By the association against:
(1) A declarant; ’
?; A community manager; or

S\OOO\'IO\U\AMN'—‘
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3) A unit’s owner,

(b) By a unit's owner or a fenant or an invitee of a unit’s

owner or a fenant against; *
El) The association,
2) A declarant; or
(3) Another unit’s owner of the association.

(¢) By a olass of units’ owners constituting at least 10 percent of
the total number of voting members of the association against a
community manager,

3. Except as otherwise provided in NRS 116.31036, punitive
damages may be awarded for a willful and material failure to
comf)ly with any provision of this chapter if the failure is established
by clear and convincing evidence.

4, The court may award reasonable aftorney’s fees to the
prevailing party.

37 5. The civil remedy. provided by this section is in addition to, -
38 and not exclusive of, any other available remedy or penalty.

39 Sec, 30, NRS 116,745 is hereby amended to read as follows:

40 116.745 As used in NRS 116.745 to 116.795, inclusive, and
41 section 1 of this uct, unless the context otherwise requires,
42 *“violation” means a violation of any provision of this chapter, any
43 regulation adopted pursuant thereto or any order of the Commission
44 or a hearing panel.
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Sec. 31. NRS 116.757 is hereby amended to read as follows:

116,757 1. Bxcept as otherwise provided in this section and
NRS 239.0115, a written affidavit filed with the Division pursuant
to NRS 116,760, all documents and other information filed with the

-written affidavit and all documents and other information compiled

as a result of an investigation conducted to determine whether to file
a formal complaint with the Commission are confidential, {The}
Except as otherwise provided in ihis subsection, the Division shall
not disclose any findings or other information that is confidential
pursuant to this subsection, in whole or in part, to any person,
':ﬂ‘ 191&““**& “iﬁieut li‘lﬂitﬂueu, f-Pete i b
investigation-or-complaint;} unless and until a formal complaint is
filed gursuant to subsection 2 and the disclosure is required pursuant
to subsection 2, The Division shall provide fo each party to the
dispute for which the written affidavit was filed a copy of the
documents and other information submitted by the other party.

2, A formal complaint filed by the Administrator with the
Commission and all documents and other information considered by
the Commission or a hearing penel when determining whether to
impose discipline or take other administrative action pursuant to

NRS 116.745 to 116.795, inclusive, and section 1 of this act are

public records.

Sec. 32, NRS 116.765 is hereby amended to read as follows:

116.765 1. Upon receipt of an affidavit that complies with
the provisions of NRS 116.760, the Division shall refer the affidavit
to the Ombudsman.

2, The Ombudsman shall give such guidance to the parties as
the Ombudsman deems necessary to assist the parties to resolve the
alleged violation. The Ombudsman shall provide each party an
opporiunily to respond to any allegations or statements made by
the other party or the Division, :

3, Ifthe parties are unable to resolve the alleged violation with
the assistance of the Ombudsman, the Ombudsman shall provide to
the Division a report concerning the alleged violation and any
information collected by the Ombudsman during his or her efforts to
assist the parties to resolve the alleged violation.

4, Upon receipt of the report from the Ombudsman, the
Division shall conduct an investigation to determine whether good
cause exists to proceed with a hearing on the alleged violation.

5. If, after investigating the alleged violation, the Division
determines that the allegations in the affidavit are not frivolous,
false or’ fraudulent and that good cause exists to proceed with a
hearing on the alleged violation, the Administrator shall file a
formal complaint with the Commission and schedule a hearing on
the complaint before the Commission or a hesring panel.

o
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Sec. 33. NRS 38.310 is hereby amended to read as follows:

38310 L. {Nel Excepr as otherwise provided In subsections
2 and 3, no civil action based upon a claim relating to:

(8) The Iinterpretation, application or enforcement of ~any
covenants, conditions or restrictions applicable to residential
property or any bylaws, rules or regulations adopted by an
association; or

(b} The procedures used for increasing, decreasing or imposing
additional assessments upon residential property,

- may be commenced in any court in this State unless the action
has been submitted to mediation or arbitration pursuant to the
provisions’ of NRS 38.300 to 38.360, inclusive, and, if the civil
action concerns real estate within a planned community subject to

the provisions of chapter 116 of NRS or real estate within a’

condominium hotel subject to the provisions of chapter 116B- of
NRS, all administrative procedures specified in any covenants,
conditions or restrictions applicable fo the propetty or in an

bylaws, rules and regulations of an association have been exhausted.

2. If .

(a) A civil action described In subsection 1 concerns real estate

within a planned community subject to the provisions of chapler
116 of NRS and relutes to a citation of a unit’s owner or.a tenant
of a unit’s owner for a violatlon of any covenants, conditions or
restrictions applicable to residential property or any bylaws, rules
or regulations adopted by an association; and
(b)) All administrative procedures specified In any covenants,
conditions or restrictions applicable to the property or in any
bylaws, rules and regulatﬁms of an assoclation have been
exhausted,
“ the unit’s owner or tenant may submit the civil action to
mediation or arbitration pursuant to the provisions of NRS 38.300
to 38.360, inclusive, or commence the civil action in a court of
competent jurisdiction without complying with the provisions of
NRS 38,300 to 38.360, inclusive,

3. If a civil action described in subsection 1 concerns real
estate within a planned community subject to the provisions of
chapter 116 of NRS and Is brought by an invitee of a unit’s owner
or a fenant of a unit’s owner, the invitee may submit the civil
action to mediation or arbitration pursuant to the provisions of
NRS 38.300 to 38.360, inclusive, or commence the civil action in a
court of competent jurisdiction without complying with the
provisions of NRS 38,300 to 38.360, inclustve,

4, A court shall dismiss any civil action which is commenced
in violation of the provisions of {subseetien-} this section.
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Sec, 34, NRS 38.330 is hereby amended to read as follows:

38330 1, If all parties named in a written claim filed
pursnant to NRS 38.320 agree to have the claim submitted for
mediation, the parties shall reduce the agreement to writing and
shall select a mediator from the list of mediators maintained by the

. Division pursuant to NRS 38.340, Any mediator selected must be

availgble within the geographic area. If the parties fail to agree upon
a mediator, the Division shall appoint a mediator from the list of
mediators maintained by the Division, Any mediator appointed must
be available within the geographic area. Unless otherwise provided
by an agreement of the parties, mediation must be completed within
60 days after the parties agree to mediation, Any agreement
«obtained through mediation conducted pursuant to this section must,
within 20 days after the conclusion of mediation, be reduced to
writing by the mediator and a copy thereof provided to each party.
The agreement may be enforced as any other written agreement. If «
parly commences a civil actlon based upon any claim which was
the subject of mediution, the findings of the mediator are not
admissible in that action. Except as otherwise provided in this
section, the parties are responsible for all costs of mediation
conducted pursuant to this section.

.2, If all the parties named in the claim do not agree to
mediation, the parties shall select an arbitrator from the list of
arbitrators maintained by the Division pursuant to NRS 38.340. Any
arbitrator selected must be available within the geographic area, If
the parties fail 1o agree upon an arbitrator, the Division shall appoint
an arbitrator from the list maintained by the Division, Any arbitrator
appointed must be available within the geographic area. Upon
appointing an arbitrator, the Division shall provide the name of the
arbitrator to each party, An arbitrator shall, not later than 5 days
after the arbitrator’s selection or appointment pursuant to this
subsection, provide to the parties an informational statement relating
to the arbitration of a claim pursuant to this section. The written
informational statement;

g;) Must be written in plain English;

) Must explain the procedures and applicable law relating to
the arbitration of a claim conducted pursuant to this section,
including, without limitation, the procedures, timelines and
applicable law relating to confirmation of an award pursuant to NRS

38.239, vacation of an award pursuant to NRS 38.241, judgment on

an award pursuant to NRS 38.243, and any applicable statute or
court rule governing the award of attorney’s fees or costs to any
party; and

(¢) Must be accompanied by a separate form acknowledging that
the party has received and read the informational statement, which

*
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must be returned to the arbitrator by the party not later than 10 days
after receipt of the informational statement. ’

3, The Division may provide for the payment of the fees for a
mediator or an arbitrator selected or appointed pursuant to this
section from the Account for Common-Interest Communities and
Condominium Hotels created by NRS 116.630, to the extent that:

(8) The Commission for Common-Interest Communities and
Condominium Hotels approves the payment; and

(b) There is money available in the Account for this purpose.

4. The fees for a mediator or an arbitraior selected or
appointed pursuant to this section must not exceed 3750 and,
except as otherwise provided in subsection 3, each parly to the
mediation or arbitratlon must pay an equal percentage of the fees
Jor the mediator or arbitrator.

5. A party to a mediatlon or an arbitration conducted
pursuant to this section is not Hable for the costs or attorney’s fees
Incurred by another party during the mediation or arbitration.

6. If a party to a mediation or an arbitration conducted
pursuant to this section submits a written statement to the Division
alleging that the mediator or arbitrator has a conflict of interest or
is blased against that party and submits with the written statement
evidence to substantiate the allegation, the Division shall remove
the mediator or arbitrator and appoint a mediator or arbitrator
from the list maintained by the Division pursaant to NRS 38.340
who is acceptable to each party. A mediator or arbitrator who has
been removed by the Divislon pursuant to this subsection shall
refund to the parties any payments made by the parties for the fees
of the mediator or arbitrator,

7. Bxcept as otherwise provided in this section and except
where inconsistent with the provisions of NRS 38,300 to 38,360,
inclusive, the arbitration of a claim pursuant to this section must be
conducted in accordance with the provisions of NRS 38.23],
38.232, 38.233, 38.236 to 38.239, inclusive, 38.242 and 38.243, At
any time during the arbitration of a claim relating to the
interpretation, application or enforcement of any covenants,
conditions or restrictions applicable to residential property or any
bylaws, rules or regulations adopted by an association, the arbitrator
may issue an order prohibiting the action upon which the claim is
based. An award must be made within 30 days after the conclusion

* of arbitration, unless a shorter period is agreed upon by the parties to

the arbitration. , o

{53 8. If all the parties have agreed to nonbinding arbitration,
any party to the nonbinding arbitration may, within 30 days after a
decision and award have been served upon the patties, commence a
civil action in the proper court concerning the claim which was

t x
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submitted for arbitration. Any coraplaint filed in such an action must
contain a sworn statement indicating that the issues addressed in the
complaint have been arbitrated pursuant to the provisions of NRS
38.300 to 38.360, inclusive, If an action is commenced within that
period, the findings of the arbitrator are not admissible in that
action, If such an action is not commenced within that period, any
party to the arbitration may, within 1 year after the service of the
award, apply to the proper court for a confirmation of the award
pursuant to NRS 38.239,

{61 9. If all the parties agree in writing to binding arbitration,
the arbitration must be conducted in accordance with the provisions
of this chapter, An award procured pursuant to such binding
arbitration may be vacated andp a rehearing grantcd upon application
of a party pursuant to the provisions of NRS 38,241,

%} 10. If, after the conclusion of binding arbitration, a party;

(a) Applies to have an award vacated and a rehearing granted
pursuant to NRS 38.241; or

‘(b) Commences a civil action based upon any claim which was

the subject of arbitration,
* the party shall, if the party fails to obtain a more favorable award
or judgment than that which was obtained in the initial binding
arbitration, pay all costs and reasonable attorney’s fees incurred by
the opposing party after the application for a rehearing was made or
after the complaint in the civil action was filed,

181 If a party commences a civil action based upon any claim
which was the subject of arbitration, the findings of the arbitrator
are not admissible in that action,

11, Upon request by a party, the Division shall tprovide a
statement to the party indicating the amount of the fees for a
mediator or an arbitrator selected or appointed pursuant. to this
section, -

1%} 12, As used in this section, “geographic area” means an
area within 150 miles from any residential property or association
which is the subject of a written claim submitted pursuant to
NRS 38.320, '

Sec, 35, The provisions of NRS 116.31164, as amended by
section 23 of this act, apply only if a notice of default and election to
sell is recorded ﬁursuant to NRS 116,31162 on or after July 1, 2011,

Sec, 36, This act becomes effective on July [, 2011.

®
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COMMISSION FOR COMMON INTEREST COMMUNITIES
AND CONDOMINIUM HOTELS
ADVISORY OPINION NO. 2010-01

Subject: Inclusion of Fees and Costs as an Element of the Super Priority Lien

QUESTION

Under NRS 116.3116, the super priofity of an assessment llen includes
"assessments for common expenses based on the periodic budget adopted by
the assoclation pursuant to NRS 116.3116 which would have become due in the
absence of acceleration" during the 6 or 9 month super priority period, May the
assoclation also recover, as part of the super priority fien, the costs and fees
Incurred by the assoclation in collecting such assessments?

ANSWER

An assoclation may collect as a part of the super priority lien (a) interest |

permitted by NRS 116.3115, (b) late fees or charges authorized by the
declaration, (c) charges for preparing any statements of unpaid assessments and
{d) the “costs of collecting” authorized by NRS 116.310313,
ANALYSIS

Statutory Super Priority, NRS Chapter 116 provides for a "super
priority" lien for certa_in assoclation assessments, NRS 116.3116 provides, in
pertinent part, as follows:

NRS 116,3116 Liens against units for assessments.

1. The association has a llen on a unit for . . . any assessment

levied against that unit , , . from the time the . . . assessment . . .

becomes dus, .. .

2. A llen under this section Is prior to all other liens and
encumbrances on a unit except:

(a) Liens and encumbrances recorded before the recordation of the
- declaration and, In a cooperative, liens and encumbrances which
the association creates, assumes or takes subject to;

(b) A first securlty interest on the unit recorded before the date on
which the assessment sought to be enforced became delinquent or,
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in a cooperative, the first security Interest encumbering only the
unit's owner's interest and perfected before the date on which the
assessment sought to be enforced became delinquent; and

(c) Liens for real estate taxes and other governmental assessments
or charges against the unit or cooperative.

The lien is also prior to all security interests described In paragraph
(b) to the extent of any charges incurred by the association on a
unit pursuant to NRS 116.310312' and to the extent of the
assessments for common expenses based on the periodic budget
adopted by the assoclation pursuant to NRS 116.3115 which wouid
have become due In the absence of acceleration during the 9
months immediately preceding Institution of an action to enforce the
lien, unless federal regulations adopted by the Federal Home Loan
Mortgage Corporation or the Federal National Mortgage
Association require a shorter period of priority for the lien. If federal
regulations adopted by the Federal Home Loan Mortgage
Corporation or the Federal National Mortgage Assoclation require a
shorter period of priority for the lien, the period during which the lien
Is prior to all security interests described in paragraph (b) must be
determined in accordance with those federal regulations, except
' that notwithstanding the provisions of the federal regulations, the
period. of priority for the lien must not be less than the 8 months
immediately preceding institution of an action to enforce the lien. . .

- NRS 116.3116 further provides that "Unless the declaration otherwise provides,
any penalties, fees, charges, late charges, fines and interest charged pursuant to
paragraphs (J) to (n), inclusive, of subsection 1 of NRS 116.3102 are enforceable
as assessments under this section,”

UCIOA, The "super priority" provisions of NRS Chapter 1186, like the rest

of the chapter, are based on the 1982 version of the Uniform Common Interest

Ownership Act (UCIOA) adopted by the National Conference of Commissioners

' NRS 116,310312, enacted in 2009, provides for the recovery by the associstion of cerialn costs fncurred

by an association with respect to a foreclosed or abandoned unit, Including costs incurred to “Maintain the
exterlor of the unit in accordance with the standards set forth in the governing documents" or "Remove or

abate a public nuisance on the exterior of the unit,..."
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of Uniform State Laws (NCCUSL). A comparison of the statutory language in

UCIOA? and NRS reveals few méteria! changes:

UCIOA 3-176. (1964)

(a) The association has a statutory Jien
on a unit for any assessment levied
against that unit or fines Imposed
against its unit owner. Unless the
detlaration otherwise provides, fees,
charges, late charges, fines, and
interest charged pursuant to Section 3-
102(a}(10), (1), and (12) are
enforceable as assessments under this
section, If an assessment is payable in
installments, the fien is for the full
amount of the assessment from the
time the first Installment thereof
becomes due.

(b) A lien under this section is prior to
all other liens and encumbrances on a
unit except

()) liens and encumbrances recorded
before the recordation of the
declaration and, in a cooperative, liens
and encumbrances which the
association creates, assumes, or takes
subject to,

(ii) a first securlty interest on the unit
recorded before the date on which the
assessment sought to be enforced
became delinquent, or, ‘in a
cooperative, the first security interest
encumbering only the unit owner's
interest and perfected before the date
on which the assessment sought to be
enforced bacame delinquent, and

NRS 116.3116 Llens against units
for assessments,(2009)

1. The association has a lien on a unit
for . . . any assessment levied against
that unit or any fines imposed against
the unit's owner from the time the . . .
assessment or fine becomes due,
Unless the declaration otherwise
provides, any penalties, fees, charges,
late charges, fines and interest charged
pursuant to paragraphs (j) to (n),
inclusive, of subsection 1 of NRS
116.3102 are enforceable .as
assessments under this section. If an
assessment Is payable in installments,
the full amount of the assessment is a
lien from the time the first instaliment
thereof becomes dus,

2. A lien under this section is prior to | -

all other liens and encumbrances on a

unit except: :

(a) Liens and encumbrances recorded
before = the recordation of the
declaration and, in a cooperative, liens
and encumbrances  which the
association creates, assumes or lakes
subject to;

(b) A first security interest on the unit
recorded before the date on which the
assessment sought to be enforced
became delinquent or, In a cooperative,
the first security interest encumbering
only the unit's owner's interest and
perfected before the date on which the
assessment sought to be enforced
became delinquent; and

% The 1982 version of UCIOA was superseded by a 1994 version, which is used here, and a 2008 vorsion,

discussed below,

3
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(iii) liens for real estate taxes and other
governmental assessments or charges
against the unit or cooperative.

The lien Is also prior to all security
Interests described in clause (ii) above
to the extent of the common expense
assessments based on the periodic
budget adopted by the association
pursuant to Section 3-115(a) which
would have become due in the
absence of acceleration during the six
months immediately preceding
Institution of an action to enforce the
flen,

(c) Liens for real estate taxes and other
governmental assessments or charges
against the unit or cooperative,

The lien is also prior to all security
interests described in paragraph (b) to
the extent of any charges incurred by
the assoclation on a unit pursuant to
NRS 116.310312 and to the extent of
the assessments for common
expenses based on the periodic budget
adopted by the association pursuant to
NRS 116.3116 which would have
become due In the absence of
acceleration durlng the 9 months
immediately preceding institution of an
action to enforce the llen, unless
federal regulations adopted by the
Fedsral Home Loan Mortgage
Corporation or the Federal National
Mortgage Association require a shorter
period of priority for the lien, If federal
regulations adopted by the Federal
Home Loan Mortgage Corporation or
the Federal National Morigage
Association require a shorter period of
priority for the lien, the perlod during
which the lien is prior to all security
interests described in paragraph (b)

must be determined In accordance with |

those federal regulations, except that
notwithstanding the provisions of the
federal regulations, the period of
priority for the lien must not be jess
than the 6 months Iimmediately
preceding institution of an action to
enforce the lien.

Reported Cases, There are no reported Nevada cases addressing the

issue of whether the super priority lien may include amounts other than just the 6

or 9 months of assessments, Because NRS Chapter 116 is based on a Uniform
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Act, however, decisions in other states that have adopted UCIOA can be helpful.
Colorado and Connecticut are both UCIOA states; reported cases in both these
states have addressed the questjon presented in this opinion.

In Hudson House Condominium Association, Inc. v. Brooks, 611 A.2d 862
(Conn., 1992), the Connecticut Supreme Court rejected an argument by the
holder of the first mortgage tHat "because [the statute] does not specifically
include ‘costs and attorney's fees' as part of the language creating {the
association's] priority lien, those expenses are properly includable only as part of
the nonprlority lien that is subordinate to [the first morigagese's] interest.” In
reaching its (concluslon, however, the court relied on a non-uniform statute
dealiﬁg with the Judicial enforcement of the assoclation llen.® In a footnote the
court also noted that the super priority language of the Connecticut version of
UCIOA 3-116 had since been amended to expressly include attorney's fees and
cqsts in the priority debt.

The two Colorado cases that have considered this issue reached thelr
conclusion, that the priority debt Includes attorneys' fees and costs, based on
statutory language similar to Nevada's. The language of the court in First All,
Mortgage, LLC v. Sunstone N. Homeowners Assn, 121 P.3d 254 (Colo. App
2005} is very helpful:

Within the meaning of Section 2(b), a “lien under this section” may

Include any of the expenses listed In subsection (1), including “fees,

charges, late charges, attorney fees, fines, and interest" Thus,

although the maximum amount of a super priority lien is
defined solely by reference to monthly assessments, the lien

itself may comprise debts other than delinquent monthly
assessments.JEmphasis added.]

? C.G.8.A. Section 47-258(g)

®
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In support of its holding, the Sunstone court quoted the following language from

James Winokur, Meaner Lienor Communily Associations: The “"Super Priority"

Lien and Related Reforms Under the Uniform Common Ownership Act, 27 Wake

Forest L. Rev. 363, 367:

A careful reading of the . . . language reveals that the association's
Prioritized Lien, like its Less-Prioritized Lien, may consist not
merely of defaulted assessments, but also of fines and, where the
statute so specifies, enforcement and attorney fees, The reference
in Section 3-116(b) to priority "to the extent of’ assessments which
would have been due “during the six months immediately preceding
an action to enforce the lien" merely limits the maximum amount of
all fees or charges for common faciliies use or for association
services, late charges and fines, and interest which can come with

the Prioritized Lien.

The decision of the court In Sunstone was followed In BA Mortgage, LLC v. Qualil

Creek Condominium Assoclation, inc., 192 P.2d 447 (Colo. App, 2008).

A comparison of the language of the Colorado statute and the language of

the Nevada statute reveals that the two are virtually identical:

CRS _ 38-33.3-316 Lien _ for
assessments. (2008)

(1) The association . . , has a statutory
lien on a unit for any assessment levied
against that unit or fines imposed
against its unit owner, Unless the
declaration otherwise provides, fees,
charges, late charqes, attorney fees,
fines, and interest charged pursuant
to section 38-33.3-302 (1) (). (1) (k},
and (1) (1), section 38-33.3-313 (6), and
section 38-33.3-315 {2y are
enforceable as assessments under this
articls, The amount of the lien shall
include all those items set forth in this
section from the time such items
become due. . ..

NRS 116.3116 Liens against units

| for assessments. (2009)

. The assoclation has a lien on a unit
for . . . any assessment levied against
that unit or any fines imposed against
the unit's owner from the time the . . .
assessment or fine becomes due.
Unless the declaration otherwise

provides, any . . . fees, charges, late

charges, fines and Interest charged
pursuant to paragraphs () to (n),
inclusive, of subsection 1 of NRS
116.3102 are  enforceable  as
assessments under this section. . . .-
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(2) (a) A llen under this section is prior
to all other liens and encumbrances on
a unit except;

* W&

(b) Subject to paragraph (d) of this
subsection (2), a lien under this section
Is also prior to the security interests
described in subparagraph (ll) of
paragraph (a) of this subsection (2) to
the extent of;

(i) An_amount equal to the common
expense assessments based on a
periodic budget adopted by the
association_ under section 38-33.3-
315 (1) which would have become
due, in_the absence of any
acceleration, during the six months

immediately preceding institution by
either the association or any party

holding a lien senior to any part of the
association lien created under this
seclion of an action or a nonjudicial
foreclosure elther to enforce or to
extinguish the lien. [Emphasis added.}

12, A lien under this section is prior to

all other liens and encumbrances on a | .
unit except;

¥ W

The lien is also prior fo all security
interests described in paragraph (b) to
the extent of any charges incurred by
the association on a unit pursuant to
NRS 116.310312 and to the extent of
the assessmenfs for _common
expenses based on_the periodic
budget adopted by the assoclation

pursuant to NRS 116.3118 which
would have hecome due in the

absence of acceleration during the 9
months __Immediately __preceding
institution of an action to enforce the
lien, unless federal regulations adopted
by the Federal Home Loan Mortgage
Corporation or the Federal National
Mortgage Assoclation require a shorter
period of priority for the lien. If federal
regulations adopted by the Federal
Home Loan Mortgage Corporation or
the Federal National Mortgage
Association require a shorter period of
priority for the lien, the period during
which the lien is prior to all security
Interests described in paragraph (b)
must be determined in accordance with
those federal regulations, except that
notwithstanding the provisions of the
federal regulations, the period of
priority for the lien must not be less
than the 6 months Immediately
preceding Institution of an action to
enforce the lien, This subsection does
not affect the priority of mechanics' or
materiaimen's liens, or the priority of
liens for other assessments made by
the assoclation. [Emphasis added.]
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2008 UCIOA. In 2008 NCCUSL proposed the following amendment to 3-

116 of UCIOA*:
SECTION 3-116. LIEN FOR ASSESSMENTS; SUMS DUE
ASSOCIATION; ENFORCEMENT.

(a) The assoclation has a statutory lien on a unit for any
assessment levied-againet-attributable to that unit .. .. Unless the
declaration otherwise provides, reasonable attorney’s fees and
costs, other fees, charges, late charges, fines, and Interest
charged pursuant to Section 3-102(a)(10), (11), and (12),.and any
other sums due to the association under the declaration, this [act],
of as a result of an administrative, arbitration, mediation, or judicial
decision are enforceable in_the same mannef as unpaid
assessments under this section. |f an assessment Is payable in
instaliments, the lien is for the full amount of the assessment from
the time the first instaliment thereof becomes due.

(b) A lien under this section is prior to all other liens and
encumbrances on a unit except:

(1) liens and encumbrances recorded before the recordation of
the declaration and, in a cooperative, liens and encumbrances
which that the association creates, assumes, or takes subject tor;

{i)(2) except as otherwise provided in subsection (c), a first security
interest on the unit recorded before the date on which the
assessment sought to be enforced became delinguent; or, in a
cooperative, the first security interest encumbering only the unit
owner's interest and perfected before the date on which the
assessment sought to be enforced became delinquent;; and

{iy3)_lens for real estate taxes and other governmental
assessments or charges against the unit or cooperative.

(c) A Fhe lien under this section is also prior to all securlty. interests
described In subsection (b)(2) elause—{i}-above 10 the extent of
both_the common expense assessments based on the periodic
budget adopted by the assoclation pursuant to Section 3-115(a)
which would have become due in the absence of acceleration
during the six months immediately preceding institution of an action
to enforce the lien_and reasonable attorney's fees and costs
incurred by the assoclation in_foreclosing the association’s
lien.. . . [Emphasis added.]

4The changes noted are to 1994 UCIOA.
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New Comment No. 8 to 3-116 states as follows:

8. Associations must be legitimately concemned, as fiduciarles of the

unit owners, that the association be able to collect periodic common

charges from recalcitrant unit owners in a timely way. To address

those concerns, the section contains these 2008 amendments:

First, subsection (a) Is amended to add the cost of the

assoclatlon’s reasonable attorneys fees and court costs to the

total value of the association’s existing ‘super lien’ ~ currently,

6 months of regular common assessments. This amendment is

identical to the amendment adopted by Connecticut in 1991; see

C.G.S. Section 47-258(b).° The increased amount of the

association’s lien has been approved by Fannie Mae and local

lenders and has become a significant tool in the successful
collection efforts enjoyed by assoclations in that state. [Emphasis
added.)

Discussion. The Colorado Court of Appeals and the author of the Wake
Forest Law Review article quoted by the court In the Sunstone case both
concluded that although the assessment portion of the super priority lien Is
limited to a finite number of months, because the assessment llen ltseif includes
“fees, charges, late charges, attorney fess, fines, and interest," these charges
may be included as part of the super priority lien amount. This language is the
same as NRS 116,3116, which states that "fees, charges, late charges, fines and
interest charged pursuant to paragraphs () to (n), inclusive, of subsection 1 of
NRS 116.3102 are enforceable as assessments," As the Sunstone court noted
"although the maximum amount of the super priority lien is defined solely by
reference to monthly assessments, the llen itself may comprise debts other than

delinquent monthly assessments."

* The statutoty change noted by the Connecticut Siprome Court in the Hudson House case referred to
above,
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The referenced statute, NRS 116.3102, provides that an associatlon has

the power to:

o 0 Impose and recelve any payments, fees or charges
for the use, rental or operation of the common elements, other than
limited common elements described in subsections 2 and 4 of NRS
116.2102, and for services provided to the units' owners, including,
without limitation, any services provided pursuant to NRS
116.310312,

(k)  Impose charges for fate payment of assessments
pursuant to NRS 116.,3115,

() Impose construction penalties when authorized
pursuant to NRS 116.310305.

(m) Impose reasonable fines for violations of the
governing documents of the association only if the association
| complies with the requirements set farth in NRS 116.31031.

(n)  Impose reasonable charges for the preparation and
recordation of any amendments to the declaration or any
statements of unpaid assessments, and impose reasonable fees,
not to exceed the amounts authorized by NRS 116.4108, for
preparing and furnishing the documents and certificate required by
that section.

it is immediately apparent that the charges authorized by NRS
116.3102(1)(J) through (n) cover a wide variety of circumstances, The fact that
"fees, charges, late charges, fines and interest" that may be included as part of
the assessment lien under NRS 116.3116 include amounts unrélated to monthly
assessments does not mean, however, that such amounts should not be
included in the super lien If they do relate to the applicable super priority monthly
assessments, It appears that only those association charges authorized under
NRS 116.3102(1) Subsections (k) and a portion of (n) apply to the collection of

'unpaid assessments, l.e., Subsection (k)'s charges for late payment of
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assessments and Subsection (n)'s charges for preparing any statements of
unpaid assessments, Subsectioh ())'s charges for use of common elements or
providing assoclation services, Subsection (IYs construction penalties and
Subsection (n)'s amendments to the declaration and providing resale information
clearly do not relate to the collection of monthly assessments,

The inclusion of the word “fines" authorized by NRS 116.3102(1)(m) as
part of the assessment iien presents an additional problem in Nevada, The
“fines” referred to in NRS 116.3116/NRS 116.3102(1){(m) are fines authorized by
NRS 116.31031. While fines may be Imposed for "violations of the governing
documents,” which, of course, could include non-payment of assessments
required by the governing documents, the hearing procedure mandated by NRS

116.31031 prior to the imposition of "fines" refeté to an Inquiry involving condict

~ or.behavior that violates the governing documents, not the failure to pay

assessments, Because "fines" Involve conduct or behavior, enforcement of fines
are given speclal treatment under NRS 116.31162:
4. . The association may not foreclose a lien by sale based on a
fine or penalty for a violation of the governing documents of the
assoclation unless:.
(a)  The violation poses an imminent threat of causing a
substantial adverse effect on the health, safety or welfare of the
units’ owners or residents of the common-interest community; or
(b)  The penalty Is imposed for failure to adhere to a
schedule required pursuant to NRS 116.310305,
Thus, to use the words of the Sunstone court, the "plain language” of NRS
116.3116, when read in conjunction with NRS 1 16.3102(1) () through (n),
supports the conclusion that the only additional amounis that can be included as

part of the super priority lien in Nevada are "charges for late payment of

11
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assessments pursuant to NRS 116.3115" and "reasonable 'charges for the
preparation and recordation of . . . any statements of unpaid assessments.” NRS
116.3102(1)(k),(n). Note that the reference in Subsection (k) to NRS 116.3115
appears to be solely for the purpose of identifying what is meant by the word
"assessment," though NRS 116,3115(3) provides for the payment of interest on
"Any assessment for commbn expenses or instaliment therebf that is 60' days or
more past due...." ‘

Cpnclusioﬁ. The super priority language contained In UCIOA 3-116
reflected a change in the traditional common law principle that granted first
priority to a mortgage lien recorded prior to the date a common expense
assessment became delinquent. The six month priority rule contained in UCIOA
3-116 established a compromise between the interests of the common Interest
community and the lending community. The érgument has been advanced that
limiting the super priority to a finite amount, I.e., UCIOA's six months of budgeted
corﬁmqn expense assessments, is necessary in order to preserve this
compromise and the willingness of lenders to continue to lend In common
interest communities. The state of Connecticut, In 1991, NCCUSL, in 2008, as
weli as "Fannie Mae and local lenders™ have all concluded otherwise.

Accordingly, both a plain reading of the applicable provisions of NRS
116.3116 and the policy determinations of commentators, the state of
Connecticut and lenders themselves support the conclusion that associations
should be able to include specified costs of collecting as part of the assoclation's

super priority lien. We reach a similar conclusion in finding that Nevada law

® Sce New Conunent No. 8 to UCIOA 3-116(2008) quoted above.

12
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' authorizes the collection of “charges for late payment of assessments” as a
portion of the super lien amount.

In 2009, Nevada enacted NRS 116.310313, which provides as follows:

NRS 116.310313 Collection of past due obligation; charge of
reasonable fee to collect,

1. An association may charge a unit's owner reasonable
fees to cover the costs of collecting any past due obligation. The
Commission shall adopt regulations establishing the amount of the
fees that an assoclation may charge pursuant to this section. '

2. The provisions of this section apply to any costs of
collecting a past due obligation charged to a units owner,
regardless of whether the past due obligation is collected by the
assoclation itself or by any person acting on behalf of the
association, including, without limitation, an officer or employee of
the association, a community manager or a collection agency.

3. As used in this section:

(@)  “"Costs of coflecting” includes any fee, charge or cost,
by whatever name, including, without fimitation, any collection fee,
filing fee, recording fee, fee related to the preparation, recording or
delivery of a lien or lien rescisslon, title search lien fee, bankruptcy
search fee, referral fee, fee for postage or delivery and any other
fee or cost that an association charges a unit's owner for the
investigation, enforcement or collection of a past due obligation,
The term doses not include any costs incurred by an assoclation If a
lawsuit Is filed to enforce any past due obligation or any costs
awarded by a court,

(b)  “Obligation” means any assessment, - fine,
construction penalty, fee, charge or Interest levied or imposed
against a unit's owner pursuant to any provision of this chapter or
the governing documents,

Since Nevada law spec,tficalily authorizes an association to recover the
“costs of collecting” a past due obligation and, further, limits those amounts, we

conclude that a reasonable interpretation of the kinds of “charges" an association

13
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may collect as a part of the super priority lien include the "costs of collecting”
authorized by NRS 116.310313. Accordingly, the following amounts may be
‘ included as part of the super priority lien amount, to the extent the same relate to
the unpaid 6 or 9 months of super priority assessments; (a) interest permitted by
NRS 1.16.31 15, (b) late fees or charges authorized by the declaration in
accordance w!th NRS 118.3102(1)(k), (c) charges for preparing any statements
of unpald assessments pursuant to NRS 116.3102(1)(n) and (d) the "costs of

collecting” authorized by NRS 116.310313.

o 14
825311
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' 2009 Legislative Summary

NRS 118, the law governing HOAes in Nevada, was modified by 15 bills, most of which
are now in effect. This special edition of the Community Insights newsletter offers a brief
overview of the changes affecting homeowners associations from the 2009 Nevada Legisla-

tive Session and related information.

Changes to NRS 116 are reflected in the new law, copies of which may be pur-
chased from the Office of the Ombudsman for $15. This publication emphasizes
key changes that affect the vast majority of associations statewide. It is distrib-
uted with the intent of bringing attention to new provisions that require action by
most associations. For details on the implementation or adoption of new policies,
associations are advised to consult an attorney, accountant, reserve study special-

ist or other appropriate professional.

Bill Digest

EDITOR’S NOTE: The following
summaries reflect the Real Estate Divi-
sion’s understanding of the changes to
NRS 116 as it pertains to enforcement
and administration. Some matters may be
clarified further through regulations
adopted by the Commission on Common-
Interest Communities and Condominium
Hotels, through hearings on specific com-
plaints, or other means.

There are nearly 3,000 homeowner
associations throughout the state, and the
application of the law to any given asso-
ciation will vary depending upon its cir-
cumstances. Boards must exercise sound
business judgment to determine the poli-

cies to ensure their associations are in
compliance. They are advised to consult
with their attorneys, CPAs or other ap-
propriate expert on any matters in which
they are in doubt.

ASSOCIATION POWERS/
DUTIES/ RESTRICTIONS

AB 129 prohibits HOAs from restrict-
ing the parking of utility vehicles 20,000
Ibs. or less, law enforcement vehicles and
emergency service vehicles. Regarding
utility vehicles, parking must be allowed

See Digest on Page 2

Focus shifts to regulatory changes

Following numerous changes to NRS
116, several new sections of regulations
are under consideration that potentially
will affect the way homeowners associa-
tions and community managers conduct
business.

The Real Estate Division recently pre-
gented the text of several proposed regula-
tions at public workshops held in Las Ve-
gas and teleconferenced to Carson City.

See Regulations on Page 5

es
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where visitors can park; on common parking areas or in
the driveways of the consumer while utility services are
being provided to that unit. Also, these vehicles can also
be parked in these same locations by owners and tenants
if they are required by their employers to have these
vehicles at home in order to respond to emergencies. For
law enforcement and emergency vehicles, these same
parking rules apply if they are engaged in their official
duties or are required by their employers to have the
vehicles at their homes. Associations can require written
proof of the requirement of the employer. (NRS 116.350)
(Eff. 10/1/09)

AB 204 requires the HOA Board to make available
to unit owners — at the time it makes the budget avail-
able — the policies for collecting fees, fines, assessments,
and costs from owners and include information on the-
rights and responsibilities regarding these collections.
(NRS 116.31151) It also allows HOAs to have a super-
priority lien for 9 months of unpaid assessments and
related costs (increased from 6 months). (NRS 116.3116)
(Eff. 10/1/09)

AB 350 (1.7) creates a new section of law authorizing
associations to charge “reasonable fees” for collecting

any past due obligations. (NRS 116.3102) (Eff. 6/9/09 for

regulations, 1/1/10 for all other purposes)

AB 361 authorizes associations to improve the ap-
pearance of vacant and foreclosed properties. It allows,
without liability for violating trespass laws, entry on the
grounds of these kinds of properties to maintain the ex-
teriors, or abate nuisances (visible, threaten health or -
safety, result in blight, adversely affect the use and en-
joyment of neighbors’ properties). This maintenance
work can begin if -- after notice and a hearing -- the
owner refuses to do so. Further, the costs for the mainte-
nance can become a priority lien if the owner doesn’t pay
the costs. In addition, people who acquire foreclosed
properties, including banks, must give the association
contact information within 30 days after filing an action
to recover the debt (such as the first mortgage) or re-
cording a notice of a breach of the obligation and the
election to sell the unit. (NRS 116.3102, .310312 and
.3116) (Bff. 10/1/09)

SB 68 relates to security walls and provides that
associations must maintain them unless the governing
documents provide otherwise. However, for associations
created before Oct. 1, 2009, the requirements of this bill
do not apply until January 2013, (Eff. 1/1/13, or earlier)

See Bill Digest on Page 3
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SB 182 (28) and SB 183 (31) prohibit the association
from interrupting utility services except for nonpayment
of utility charges. Before any interruption, the owner or
tenant must get at least a 10-day notice. (NRS 116.345)
(Eff.10/1/09)

SB 183 (28) An association's official publications
(newsletters, Web sites, bulletin boards, magazines) now
must provide “equal space” to opposing points of view
upon request and at no cost. This equal space require-
ment is with respect to certain specific subject areas, in-
cluding but not limited to: mentions of candidates or bal-
lot questions, views or opinions on matters of official in-
terest such as adoption of rules, issues on which there
will be a vote, and so forth. In addition, there is protec-
tion from civil or criminal liability for the association,
officers, employees and agents for any act or omission
that arises out of the publication of information pursuant
to this provision. (NRS 116.31175) (Eff.10/1/09)

BOARD MEMBERS

AB 350 (3.5, 5.5, and 16.5) adds to the duties of ex-

act as fiduciaries but they must act: 1) on an informed
basis, 2) and in the honest belief that their actions are in
the best interest of the association. (NRS 116.3103) On
the other hand, board members and officers are protected
from punitive damages for acts and omissions that occur
in their capacity as board members and officers. (NRS
116.31036) There is an exception to the protection from
punitive damages where acts are willful and establish a
material failure to comply with the law (NRS 116.4117);

New NRS 116 on sale

Copies of NRS 116 are available for sale through
the Office of the Ombudsman, as well as the Legis-
lative Counsel Bureau. The latest copies contain
all of the changes from last year’s Legislative ses-
sion. The price is $15 per copy.

In Southern Nevada, interested parties may
purchase copies at the Ombudsman’s Office at 2501
E. Sahara Ave, Suite 202, or at the LCBon the
fourth floor of the Sawyer Building, 566 E. Wash-
ington Ave.

In Carson City, copies are available at the Real
Estate Division, 788 Fairview Drive, Suite 102, or
the LCB at 401 S. Carson St,

ecutive board members to clarify that not only must they .

these damages can be sought not only against the asso-
ciation but against unit owners and the declarant as
well, (Eff. 7/1/09)

SB 182 (14) also addresses executive board and offi-
cer liability. It provides that punitive damages cannot be
recovered from the association, the board members or
officers for acts or omissions that occur in their official
capacities as board members of officers. (NRS 116.31036)
(Eff. 10/1/09)

SB 182 (13) When a declarant has fully terminated
control of the HOA, the owners shall elect an executive
board of at least 3 members, all of whom must be owners
(previously a “majority” had to be owners)., Then the ex-
ecutive board shall elect officers, but unless the govern-
ing documents provide otherwise, officers of the associa-
tion are not required to be unit owners. (NRS 116.31034)
(E£f.10/1/09)

SB 182 (25) and SB 183 (29) prohibit executive board
members and officers from contracting with the associa-
tion to provide financing (this was added to provisions
which already disallowed the providing of goods and ser-
vices to the association). (NRS 116.31183 and NRS
116.31187) (Ef.10/1/09)

SB 183 (3) and SB 253 (2) provide that an executive
board member who will gain personal profit or compensa-
tion from a matter before the board must:

1) disclose that matter to the board and

2) abstain from voting on that matter.

If a board member is an employee or affiliate of the
declarant, those factors do not by themselves violate this
provision, nor does the fact that a board member is also a
unit owner constitute a violation of this provision. SB
253 also provides that executive board members must
disclose if members of households or certain relatives will
profit from matters before the board. (NRS 116.31084)
(Eff.10/1/09)

SB 183 (14) Terms for executive board members may
be increased from 2 to 3 years but there is no limitation
on the number of terms -- unless the governing docu-
ments provide otherwise. (NRS 116.31034) (E££.10/1/09)

SB 351 (9) Unless the governing documents provide
that executive board vacancies must be filled by a vote of
the membership, vacancies can be £ll appointme
by the remaining board members. (NRS 116.3103)
(E££.10/1/09)

See Bill Digest on Page 4
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Questions? Contact Compllance

The laws are in place and hopefully, by now, most homeowner associations have implemented the necessary
changes to their elections, meetings and policies. For assaciations uncertain of their obligations under the new

laws, the Real Estate Division offers a valuable resource.

Compliance, the office within the Division charged with enforcement of NRS 1186, offers regular hours to call

or visit and seek answers to HOA -related questions.

Any party within an association may call statewide toll-free 877-829-9907 from 8 a.m. to 5 p.m. weekdays and
ask to speak with an investigator. For more in-depth issues, investigators are available by appointment Tues-
days through Thursdays from 9-11 a.m. and 1:30-3:30 p.m. in Las Vegas, and weekdays from 8 a.m. to 1 p.m. and

2 p.m. to 5 p.m. in Carson City.

Bruce Alitt, chief investigator, encourages associations to contact his office, stating his office has helped many
associations get into compliance with as little as a phone call or a letter of instruction.

“We're in the resolution business more than the punishment business,” Alitt said. “While we have the tools to
deal with serious matters, some things can be handled through simpler means.”

Ultimately, Alitt said, associations must determine policies that are proper for their particular circumstances,

using the appropriate expert’s advice as needed.

Bill Digest

Continued from Page 3

UNIT OWNERS - RIGHTS/RESPONSIBILTIES

AB 350 (12.5) allows an owner who is retaliated
against by the executive board, board members, officers,
employees or agents for complaining in good faith about
violations of laws or governing documents — or request-
ing to review association records — to bring a separate
action in court to recover compensatory damages and
attorney’s fees. (INOTE: The definition of retaliatory ac-
tion means “taking actions that affect the unit owner's
rights as a unit owner,” according to the Commission on
Common-Interest Communities at its July 31, 2007
meeting.) (NRS 116.31183) (Eff. 7/1/09)

AB 350 (13.7) (15.5) These provisions clarify that the
public offering or resale package contains a statement
listing all current and expected fees per unit — associa-
tion fees, fines, assessments, late charges and penalties,
interest rates for assessments, additional costs for col-
lecting past due fines, and charges for opening and clos-
ing files (NRS 116.4103 and NRS 116.4109) (Eff. 7/1/09)

SB 114 prohibits CC&Rs from prohibiting or unrea-
sonably restricting the use of solar or wind energy sys-
tems, and specifically allows the use of black solar glaz-
ing (NRS 111.239 and NRS 278.0208) (Eff.6/9/09)

SB 182 (19) provides that when the executive board
receives a written complaint from an owner alleging that
the board has violated NRS 116 or the governing docu-
ments, the board shall acknowledge receipt of the com-
plaint within 10 days. The board shall also notify the
owner that he or she may make a written request to

place the subject of the complaint on the agenda of the
next board meeting. (NRS 116.31087) (Eff.10/1/09)

SB 182 (26) increases the number of political signs
allowed on property, though the size limit remains the
same (24 x 36 inches). There can now be one sign for
each candidate, political party or ballot question, and an
owner cannot place signs on property where there is a
tenant without the tenant’s consent. Al} other laws gov-
erning political signs still apply. (NRS 116.325)
(Eff.10/1/09)

SB 182 (27) clarifies that owners cannot be prohib-
ited from installing drought-tolerant landscaping in their
own front and back yards, but still must submit plans for
architectural review, and the plans must still be compati-
ble with the community’s style. However, executive
boards shall not unreasonably deny approval. Also,
“drought-tolerant landscaping” specifically is now de-
fined to include decorative rock and artificial turf along
with other landscaping that conserves water. (NRS
116.330) (Eff.10/1/09)

SB 216 Associations may not unreasonably restrict,
prohibit or withhold approval for owners to add shutters
to improve security or conserve energy, even if they will
be attached to certain common elements or limited com-
mon elements. The owner is responsible for their mainte-
nance. A CC&R that does not unreasonably restrict shut-
ters and that is in the governing documents or policies is
enforceable if it existed as of July 1, 2009 or was in the
governing documents in effect on the close of escrow of
the first sale of a unit, (NRS 116.2111) (Eff. 7/1/09)

See Bill Digest on Page 5
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SB 253 (6) Unless at the time of purchase there is a
rental prohibition, the association may not prohibit an
owner from renting a unit. Further, unless at the time of
purchase the declaration requires the owner to receive
approval from the association to rent the unit, this ap-
proval cannot be required. If the declaration has a limit
on the number of units that can be rented, it cannot be
amended to decrease the number of units which can be
rented. Even if there is a limitation on the number of
rentals, an owner can seek a waiver based upon a show-
ing of “economic hardship.” Where there is a limit on the
number of rental units, the units owned by the declarant
cannot be counted or considered when determining the
raaximum number of rental units allowed. (NRS 116.335)
(Eff. 10/1/09)

SB 253 (8) It is the responsibility of the owner to pay for
the resale package when the property is being sold. Fur-
ther, this resale package must include information on
transfer fees, transaction fees, and other fees involved in
unit resales. (NRS 116.4109) (Eff. 6/9/09 pursuant to AB
360)

ELECTIONS AND VOTING

AB 251 changes procedures for elections where the
number of candidates running is the same or less than
the number of vacancies. In such cases, the executive
board must send out a notice informing owners that
those nominated will be deemed to be elected to the

See Bill Digest on Page 6

Regulations
Continued from Page 1

The first workshop of the year
was for R-204-09, which would affect
conditions under which an associa-
tion could deposit funds with an out-
of-state bank. The workshop was con-
ducted by the Division with two
members of the Commission on Com-
mon-Interest Communities and Con-
dominium Hotels in attendance.

Workshops provide the opportu-
nity for the public to view regulations
and submit comment in person be-
fore adoption. Both the Division and
the Commission hold scheduled
workshops,

Future workshops will affect
standards for receiving credentials to
serve as a community manager or
reserve study specialist, the way re-
serve studies are conducted, among
several other matters. For a list of
upcoming workshops and adoption
hearings, visit www.red.state.nv.us, click on Common-
Interest Communities and then Workshops and Adop-
tions (on the left side of the page). Visitors may also find
the copies of proposed text on adjoining links.

The Commissi

Workshops conducted by the Commission are usually
held in conjunction with regular meetings, the schedule
of which may also be found online, under the heading
Commission Meetings and Agendas on the Division's
Web site.

on on Common-interest Communities and Condominium Hotels
holds hearings on violations of NRS 116 ata 2009 meeting.

Regulations add specifics to laws passed by the Leg-
islature and have the full effect of law, In time, those
regulations pertaining to NRS 116, the section of law
governing common-interest communities, are codified
into NAC 116.

Those who wish to write to the Division or Commis-
sion regarding a proposed regulation may do so through
Administrative Legal Officer Joanne Gierer at Nevada
Real Estate Division, 2601 E. Sahara Ave., Las Vegas,
NV, 89104.
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board unless an owner submits a nomination form within
30 days after receiving the board’s notice (the nomina-
tion period). In that case, a regular election will be held
with the normal balloting procedure. If no one else is
nominated, then no ballots will be mailed out and the
previously nominated candidates will be considered
elected to the board 30 days after the date of the closing
of the nomination period. (116.31034) (Eff. 7/1/09)

5B 182 (3) states that persons who knowingly, will-
fully and with fraudulent intent alter the outcome of ex-
ecutive board elections can be found guilty of a category
D felony (1 to 4 year sentence, possible fine up to $5,000).
(NRS 116.31034) (Eff. 10/1/09)

SB 182 (4) provides that community managers or
executive board members who ask for or receive compen-
sation to influence a vote, opinion or action are guilty of a
category D felony, along with those who offer or give
such compensation. (NRS 116.31189) (Eff. 10/1/09)

SB 182 (13) prohibits an association from adopting
rules or regulations that effectively prohibit or unrea-
sonably interfere with election campaigns for the execu-
tive board. However, campaigning can be limited to 90
days before the date ballots are required to be returned.
Also, candidates may request (to the secretary or officer
specified in the bylaws) that the association send - 30
days before the election date - a “candidate informational
statement.” This statement may be limited to a single
typed page and may be sent either with the ballot, or in a
separate mailing, at the association’s expense. This cam-
paign material cannot contain defamatory, libelous or
profane information. Further, the association, directors,
officers, employees and agents are immune from criminal
and civil liability for any act or omission resulting from
the publication or disclosure of information regarding
any individuals that occurs during this election process.
(NRS 116.31034) (Eff. 10/1/09)

SB 182 (14) Removal eloctions: It is now easier to
remove members of the executive board. If at least 35%
of the voting members vote ~ and a majority of those vot-
ing vote in favor of removal - then the board member is
removed. In a practical sense, this means that in a com-
munity of 100 voting members, if 36 vote, and 18 vote in
favor of removal, then the board member is removed.
(NRS 116.31036) Also, pursuant to SB 182 (16), the asso-
ciation cannot adopt any rule or regulation that prevents
or unreasonably interferes with the collection of signa-
tures for a petition for a special meeting for a removal
election. (NRS 116.3108) (Eff. 10/1/09)

SB 183 (8) (14) (15) (18) (20) (21) provides that there
cannot be delegate voting in the election or removal of
executive board members. (NRS 116.31105(1)) (Eff.
10/1/09)

SB 183 (22) provides an exception to the prohibition
on delegates during the period of declarant control and 2
years after declarant control is terminated. (NRS
116.1201) (Eff. 10/1/11)

‘SB 183 (14) requires that the association distribute
the candidate disclosure statements with the ballots but
the association is not obligated to distribute any disclo-
sure if it contains information that is believed to be de-
famatory, libelous or profane. (NRS 116.31034) (Eff.
10/1/09) v

RECORDS

AB 350 (6,5, 7.5) provides that owners may receive a
copy or summary of unit owner or executive board meet-
ing minutes cost-free in an electronic format or, if not in
electronic format, at the following costs: 25 cents per
page for the first 10 pages, 10 cents per page thereafter.
(NRS 116.3108, 116.31083) (Eff. 7/1/09)

AB 350 (10.5, 12.2) provides that association books
and records, including the budget, must be made avail-
able at a location not to exceed 60 miles from the CIC.
(NRS 116.311561, NRS 116.31175) (Eff. 7/1/09)

SB 182 (23.5) now includes attorney’s contracts as
records that are available for review by owners. (NOTE:
It is the opinion of the Division that this applies to cur-
rent contracts that were in place on the day the statute
went into effect, not to past ones,) (INRS 116.31175) (Eff.
10/1/09)

SB 183 (28) provides that although books, records
and other papers of the association are generally avail-
able to owners - if that document (including minutes, a
reserve study, and budget) is in a draft stage and has not
been place agenda for final approval by the board
— it does not have to be provided to the owner. (NRS
116.31175) (Eff. 10/1/09)

SB 351 (13) Regarding records which are to be made
available to owners upon written request, this new law
protects the privacy of an owner’s architectural plans or
specifications submitted for approval to the association's

See Bill Digest on Page 7
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architectural review committee. (NRS 116.31175) (Eff.
10/1/09)

MEETINGS

AB 350 (7.5) Regarding executive board meetings, on
an annual basis, two of the meetings must be held out-
side “standard business hours.,” (NRS 116.31083) (Eff.
7/1/09) NOTE: NAC 116.300 defines standard business
hours as follows: “As used in this section, ‘regular busi-
ness hours' means Monday through Friday, 9 a.m. to 6
p.m,, excluding state and federal holidays.”

SB 182 (17) requires audio recordings of executive
board meetings (but not of the executive sessions).
Within 30 days of that meeting, the audio recordings, the
minutes and/or a summary of the minutes must be made
available to owners, including copies. (NRS 116.31083)
(Eff. 10/1/09)

SB 182 (18) now requires that if the association is
taking any action on contracts with the association's at-
torney, it must be done during the open portion of the
executive board meeting (in the past attorney’s contracts
were only allowed to be discussed in executive session).
Further, these contracts can be reviewed by owners.
(NRS 116.31085) (Eff. 10/1/09)

SB 183 (19) provides that executive board meetings
must be held at least once every quarter, and not less
than once every 100 days (previously the reference was
to every 90 days). (NRS 116.31083) (Eff. 10/1/09)

SB 253 (3) provides that if the association solicits
bids for an “association project”, the bids must be opened
during executive board meetings. Such project is defined
as including maintenance, replacement and restoration
of common elements or the provision of services to the
association. (NRS 116.31144) (Eff. 10/1/09)

BUDGETS/ ACCOUNTS
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Gota ne\fvsletter in your community? Be sure to let your
community know where they can review all of recent

changes. Residents may see Community Insights, as well as

related publications, online at www.red.state.nv.us.

AB 311 (1) changes audit requirements. If the
HOA budget is under $75,000, financial state-
ments only have to be reviewed by a CPA during
the year immediately preceding the year of the
reserve study (Audits are no longer required). If
budgets are $75,000 to $150,000, there just
needs to be an annual review (again, no audit).
For both of these types of associations, however,
15% of the voting members can submit a written
request-for an audit. Further, if budgets are
above $150,000 there must be an annual audit
by a CPA. (NRS 116.31144) (Eff. 10/1/09)

SB 182 (21) provides that even if the governing
documents state otherwise, the executive board
has authority to impose assessments to establish
adequate reserves - without seeking or obtaining
the approval of owners. These assessments,
however, must be based on the reserve study.
(NRS 116.3115) (Eff. 10/1/09)

SB 183 (26) Mouney in-operating accounts may
not be withdrawn without 2 signatures: one
must be of an executive board member or an

SB 182 (17) also provides that there are 2 comment
periods for owners. At the beginning of the meeting, com-
ments are limited to agenda items. At the end of the
meeting, comments can be on any subject. (NRS
116.31083) (Eff. 10/1/09)

officer and the second must be of another mem-
ber of an executive board, an officer or the community
manager. However, there can be a withdrawal with just
1 signature for 2 limited purposes: transferring money to
the reserve account at regular intervals, or making auto-

See Bill Digest on Page 8

s

1345




PAGE 8

COMMUNITY INSIGHTS

YOLUME Vi, ISSUE |

Bill Digest

Continued from Page 7

matic payments for utilities. This does NOT apply to lim-
ited-purpose associations. (NRS 116.31163) (Eff. 10/1/09)

SB 361 (3) This section provides that associations,
executive boards and community managers must deposit
association funds in financial institutions that are 1) in
Nevada, 2) qualified to conduct business in Nevada, or 3)
have consented to jurisdiction of Nevada courts and the
Division, if out-of-state. In addition, except as otherwise
provided by the governing documents, an association
shall deposit, maintain and invest funds in:

1) properly insured accounts (FDIC, National Credit
Union Share Insurance Fund, or Securities In-
vestor Protection Corp.);
with a private insurer (approved under NRS
678.755); or
3) in United States government backed securi-
ties. (NRS 116.311395) (Eff. 10/1/09)

2)

3)

SB 351 (12) (12.3) and (12.7) require that the associa-
tion establish reserves not only for major components of
the common elements but also for “any other portion of
the CIC that the association is obligated to maintain, re-
pair, replace or restore.” (NRS 116.31151) (Eff. 10/1/09)

VIOLATIONS, ENFORCEMENT OF CC&RS

AB 350 (4.5) Past due fines can no longer accrue in-
terest. (NRS 116.31031) However, interest can be accrued
for past due assessments under AB 350 (9). (NRS
116.3115) (Eff. 7/1/09)

AB 350 (9) Past due assessments that are 60 days or
more past due bear interest at a rate equal to the prime
rate at the largest bank in Nevada, plus 2 percent. The
official rate is posted at www.fid.state.nv.us. (NRS
116.3115) (Eff. 7/1/09)

SB 182 (12) Where there are fines against an owner
for violations which have been committed by tenants or
invitees, the board cannot impose a fine against the
owner unless the unit owner 1) participated in or author-
ized the violation, 2) had prior notice of the violation, or
3) had an opportunity to stop the violation and failed to
do so. (NRS 116.3101) (B£f. 10/1/09)

SB 182 (18) creates additional due process protec-
tions during violation hearings. Owners must be informed
that they have the right to counsel, the right to present

See Bill Digest on Page 9

Glossary

Assembly Bill (AB) — One of two potential prefixes for
legislation in Nevada, the other being Senate Bill (SB).
Nevada has a bicameral Legislature, similar to the U.S.
Congress. Legislation may originate in either the state
Senate or the state Assembly. Even though it must even-
tually pass both houses, a bill retains its original name,
which also includes a number based upon the order it
wasg drafted (e.g., SB 183 followed right after SB 182).
There is no practical difference between the two.

Assessments (or dues) — Each unit owner is obligated
pay a share of the common expenses of the association,
such as the cost of landscape maintenance, insurance,
utilities and administrative costs. The amount the unit
owner is obligated to pay is the assessment. This may be
paid monthly, annually, or anywhere in between depend-
ing upon the HOA'’s governing documents.

Common-Interest Community (CIC)/ Homeowners
Association (HOA or association) — means real estate
described in a declaration with respect to which a per-
son, by virtue of his ownership of a unit, is obligated to

pay for a share of the real estate taxes, insurance premi-
ums, maintenance or other improvement of, or services
or other expenses related to, common elements, other
units or other real estate described in that declaration
(NRS 116.021). The more familiar term “homeowners
association” is used interchangeably with CIC.

Commission on Common-Interest Communities
and Condominium Hotels (Commission) — A seven-
member (as of Oct. 1, 2009) panel, appointed by the gov-
ernor, charged with adopting regulations and holding
hearings regarding violations of NRS 118. The commis-
sion comprises an attorney, a CPA, a community man-
ager, a development company executive, and three
homeowner association members.

Executive Board/ Board of Directors/ Board —
These terms are used interchangeably. As the governing
body of an association, it may create policy, hold hear-
ings on violations of governing documents, and perform
administrative roles. After an association transitions
from developer to homeowner control, directors are

7
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witnesses, and the right to present information regard-
ing any conflict of interest of anyone on the hearing
panel. The Commission may be adopting regulations on
these rights in the future. Also, these rights are mini-
mum due process rights, and do not preempt any govern-

ing document provisions that provide greater protections.

(NRS 116.31085) (Eff. 10/1/09)

SB 183 (12) With respect to not only owners and ten-
ants but also invitees, there are some changes regarding
fines. There can be no fines imposed against an owner,
tenant or invitee regarding the delivery of goods or ser-
vices by vehicle. In addition, “notice” requirements have
been expanded so that fines cannot be imposed unless
t}{e owner AND, if different, the person against whom
the fine will be imposed, has written notice of the viola-
tion. An owner will not be deemed to have received writ-
ten notice unless it was mailed to the address of the unit
AND, if different, to a mailing address specified by the
owner. At the hearings, an executive board member who
has not paid all assessments cannot participate in the
hearing or vote. Such actions will render the board’s ac-
tions void. The party who receives the fine can request,
within 60 days after paying any payment on the fine, a

statement of any remaining balance owed. (NRS
116.31031) (Eff. 10/1/09)

SB 183 (13) Associations shall establish a compliance
account to account for fines, which must be separate
from any account established for assessments. (NRS
116.310315) (Eff. 10/1/11)

CREDENTIALED PROFESSIONALS

SB 182 (24) Community managers are prohibited
from taking retaliatory action against an owner who
complained in good faith about violations of the law or
governing documents, or recommended the selection or
replacement of an attorney, community manager or ven-
dor. These prohibitions also apply to executive board
members and officers, employees and agents of the
HOAs. (NRS 116.31183) (Eff. 10/1/09)

SB 182 (29) A civil suit can now be filed against a
manager for failing to comply with NRS 116 or the gov-
erning documents. These suits can be filed by the asso-
ciation — or by a class of owners (at least 10% of the vot-
ing members). Further, managers are subject to punitive

See Bill Digest on Page 10

Glossary

elected by the membership, although vacancies of unex-
pired terms may be appointed by the board (if the gov-
erning documents allow). Directors typically select offi-
cers (president, etc.) from amongst themselves, although
officers are not required by law to be directors.

Nevada Administrative Code (NAC) — Many Nevada
Revised Statutes (see below) include provisions for regu-
lations that “fill in the details.” These details become
part of the Nevada Administrative Code. Regulations
have the power of law, but are subordinate to the stat-
utes that authorize them and may be adopted only for
the purposes specified by the statute. After regulations
are adopted, they are later “codified” into the Nevada
Administrative Code. The Commission on Common-
Interest Communities and Condominium Hotels holds
hearings and adopts regulations authorized by NRS 116.
These become part of NAC 1186.

Nevada Revised Statutes (NRS) — The laws passed by
_the Nevada Legislature, which are organized by subject
into chapters, For instance, Chapter 116 of the Nevada

Revised Statutes (NRS 116) is called “Common-Interest
Ownership” and directly pertains to homeowners associa-
tions. Other chapters of state law also apply to HOAs,
such as the chapters affecting the towing of vehicles,
pools and spas, energy efficiency and fair housing.

Ombudsman for Owners in Common-Interest Com-
munities and Condominium Hotels (Ombudsman) -
The office, part of the Real Estate Division, that produces
this newsletter. It also educates HOA residents on their
rights and responsibilities, assists in resolving HOA-
related disputes, and maintains a registry of all HOAs in
Nevada. Its duties are supplemented by other sections of
the Division, which licenses and regulates community
managers and investigates issues relating to NRS 116.

Senate Bill (SB) ~ See Assembly Bill.

Unit Owner/ Homeowner/ Member — These terms are
used interchangeably. The members of a homeowners
association are the owners, not the tenants. A more de-
tailed definition may be found in NRS 116.096.

120
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damages under certain conditions. (NRS 116.4117) (Eff.
10/1/09)

SB 182 (39) provides for the issuance of temporary
certificates for community management for a period of
one year undex certain circumstances. (NRS 116A.410)
(EfE. 1/1/10)

SB 183 (39) Reserve study specialists must be regis-
tered with the Division (changed from being required to
have a permit). (NRS 116A.260) (Eff. 10/1/09)

ARBITRATORS

SB 182 (40) This provision establishes that arbitra-
tors must provide specific information to parties, in plain
English, that explains the procedures and law, including
information on confirmation of awards, judgments on
awards, and applicable laws and court rules regarding
attorney’s fees and costs. It also clarifies that in nonbind-
ing arbitration, parties have 30 days to commence an
action in court, and a year to apply to court for confirma-
tion of the award. In binding arbitration, if a party secks
to have that award vacated, or commences an action in
court, that person will be responsible for the opposing
party's attorney fees and costs if a more favorable award
or judgment is not received. (NRS 38.330) (Eff. 10/1/09)

DE RANT ISSUES

SB183 (16) provides that the declarant must provide
to the association an accounting for money of the associa-
tion and audited financial statements for each fiscal year
and any ancillary period from the date of the last audit.

Further, the declarant must pay for this ancillary audit
and must deliver it within 210 days after the date the
declarant’s control ends. (NRS 116.31038) (Eff. 10/1/09)

SB 183 (17) provides that, with respect to the con-
verted building reserve deficit which the declarant must
deliver to the association, it is defined as the amount
necessary to replace major components within 10 years

after the date of the first close of escrow of a unit
(previously had been the date of the first sale). (NRS

116.310395) (Eff. 10/1/09)

OMBUDSMAN/REAL ESTATE DIVISION

SB 182 (5) allows petitions to the Division for advi-
sory opinions and rulings. (NRS 116.623) (Eff. 10/1/09)

SB 182 (30) adds 2 members who are unit owners to
the CICCH Commission. (NRS 116.600) (Eff. 10/1/09)

SB 253 (9) The CICCH Commission now can impose
administrative fines of up to $10,000 per violation
(previously the limit was $5,000). (NRS 116A.900) (Eff.
10/1/09)

¥ kK

NOTE: This bill digest is not a legal docu-
ment or legal advice. It is a summary of select
laws from the 2009 Nevada Legislative session
relating to common-interest communities. It is
not a complete listing of all Legislative changes,

ek

HOAs: Forms have changed.——- Get yours up to date

When the law changes, so does everything else. This
is true especially of all the myriad paperwork associated
with a homeowner association.

Some of these changes are internal: Do your agendas
list both homeowner comment periods? Do your candi-
date disclosures forms ask all the relevant questions? Do
your resale packages contain a statement listing all cur-
rent and expected fees, fines, assessments and other
costs?

Just as important: Is your association using the most
updated form to do business with the Office of the Om-
budsman? To ensure compliance with the law, associa-
tions should check the Real Estate Division’s Web site,
www.red.state.nv.us, each time they have business with

the state. From the main page, select the gray button
marked Forms on the home page, then look for the form
by Type (click on the word “Type” to sort). Scroll down to
the set of forms marked as Common-Interest Commu-
nity.

ySome of the documents affected by the 2009 Legisla-
tive Session include: Annual Association Registration,
Reserve Study Summary and the Candidacy Disclosure
Statement.

In addition, associations submitting payment for an-
nual registration must remember that all HOA operating
expenses now require two signatures (except limited-
purpose ones), one from a director or officer AND another
from a director, officer or community manager.

12/

1348




YOLUME Vi, ISSUE |

COMMUNITY INSIGHTS

PAGE ||

Educational Opportunities expand in 2010

Outreach classes cover fundamentals of managing an association

It is a duty and legal responsibility of all HOA board
members to keep informed of changes to the law. While
there is much to learn, the Office of the Ombudsman
hopes to make this task a little easier. Our staff has cre-
ated publications and classes to make learning the new
material as simple and convenient as possible.

The first class dates are already under way. Basics for
Board Members is presented monthly at locations
throughout the state. This 3-hour presentation addresses
HOA basics, such as meetings, elections, recordkeeping,
and fiduciary duty. It also offers a forum for asking ques-

tions, and presents information on addressing common
association challenges.

Additional classes on various HOA topics will be
scheduled throughout the year. In addition, seminars
taught by contracted subject matter experts are planned
throughout the year. Visit
http Jlwww.red.state.nv.us/CIC/Seminars/omb_seminars
for an updated listing of class opportunities.

Registration is required as seating is limited. Contact
Nicholas Haley at 486-4480 or email to
nhaley@red.state.nv.us to register.

HOA residents attend the
first “Basics for Board
Members” class, held at
the Bradley Building and
teleconferenced to Car-
son City. The three-hour
presentation covers the
fundamentals of serving
as a board member and
incorporates changes to
the law from the 2009
session. Additional dates
are scheduled monthly
throughout 2010, as well
as classes on specific
subjects.

Publications synthesize old, new law on meetings, elections

Adding new law to old, the Office of the Ombudsman
recently issued updated brochures on meetings, elec-
tions, and general information for Spanish speakers.

The brochures are available online at
http://www.red.state.nv.us/CIC/cic.htm and in print form
at select state offices, including the Real Estate Division
at 2501 E. Sahara Ave. in Las Vegas and 788 Fairview
Drive in Carson City.

Association Meetings explains the different kinds of
meetings, the general purpose of each, and scheduling
and agenda requirements, [t lists the varying timelines
for all types of meetings—reason alone to keep it handy.

Association Elections gives a start-to-finish overview
of how to comply with HOA election law, including a de-
piction of a three-envelope system.

The Ombudsman’s Spanish brochure covers the very
basics of how an association works, as well as informa-
tiocn on our office. It is useful for bridging the communi-
cation gap with residents not well versed in English.

“The brochures bring together all of the details of a
particular subject within NRS 116,” said Nick Haley,
education and information officer for the Office of the '
Ombudsman. “While some of our products speak to
changes in the law, the brochures take a particular topic
— say elections — and present the topic as a whole. This is
ultimately how all of us will come to understand these
changes: within the context of the existing law.”

Additional subjects are coming online. Check the Web
site for updates, or ask the Ombudsman staff what's
new.

/A2
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Frequently used links to government agencies

Following are links to public agencies used by HOAs:

List of registered Reserve Study Specialists —
http://www.red.state.nv.us/CIC/rss.htm

Nevada Secretary of State (used for HOA’s corporate
filing) - http//www.nvsos.gov/online/

Upcoming classes — http:/www.red.state.nv.us/
CIC/Seminars/omb_seminars.pdf

Prime rate (basis for which associations may charge
interest on assessments) — .
http:llwww.ﬁd.state.nv.uslPrime/PrimgInterestRat
e.pdf

Mortgage Lending Division — http:/mld.nv.gov/

Neighborhood Services, Henderson —
http://www.cityofhenderson.com/neighborhood_ser
vices/index.php

Neighborhood Services, Las Vegas —
http://www.lasvegasnevada.gov/Government/neigh
borhoodservices, htm

Neighborhood Services, North Las Vegas —
http://cityofnorthlasvegas.com/Departments/CityM
anager/NeighborhoodServices,shtm

Real Estate Division Forms and links

Real Estate Division — http:/www.red.state.nv.us/

Annual Associations Registration —
http//www.red.state.nv.us/forms/562.pdf

Reserve Study Summary —
http//www.red.state.nv.us/forms/609.pdf

Declaration of Certification (signed by new board -
members) — :
http://www.red.state.nv.us/forms/602.pdf

Before You Purchase in a Common-Interest Commu-
nity Did you Know? —
http://www.red.state.nv.us/forms/584.pdf

Intervention Affidavit —
http://www.red.state.nv.us/forms/530.pdf
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Logout My Account Search Menu New District Civil/Criminal Search Refine Search Back Location : District Court Civil/Criminai Help

REGISTER OF ACTIONS
CasE No. 064523959

Korbel Family Living Trust vs Spring Mountain Ranch Master
Assn, Bay Capital Corp

§ Case Type: Title to Property
§ Subtype: Liens

§ Date Filed: 06/27/2006

§ Location: Department 16
§ Conversion Case Number: A523959

§

PARTY INFORMATION

Lead Attorneys
Defendant Bay Capital Corp
Defendant  Spring Mountain Ranch Master Assn John Eric Leach
Retained

702-538-9074(W)

Intervenor Recontrust Company Jeremy T. Bergstrom
Retained
702-369-5960(W)

Plaintiff Korbel Family Living Trust Anita K. Holden-
McFarland

Retained

702-952-5000(W)

EVENTS & ORDERS OF THE COURT

09/18/2006 | All Pending Motions (9:00 AM) (Judicial Officer Glass, Jackie)
ALL PENDING MOTIONS 9/18/06 Court Clerk: Sandra Jeter Reporter/Recorder: Rachelle Hamilton Heard By: Jackie Glass

Minutes
09/18/2006 9:00 AM
- APPEARANCES CONTINUED: Steven Yarmy, Esq., present representing the Intervenor. INTERVENOR
RECONSTRUST CO'S MOTION TO INTERVENE:- MOTION TO INTERPLEAD EXCESS PROCEEDS.. .PLTFS'
MOTION FOR PRELIMINARY INJUNCTION Mr. Yarmy stated he wishes to interplead the excess funds. Mr. Leach
advised he has no objection to the interpleader; however, he does object to the amount of legal fees Mr. Yarmy
requested. Further advised, deft. agreed to the preliminary injunction and has provided PItf. with an accounting;
however, there is a legal dispute over the interpretation of NRS 116, Brief argument by Mr. Yarmy in support of his
request for attorney's fees. COURT ORDERED, Motion to Interplead Funds, GRANTED. FURTHER, Mr. Yarmy to
prepare the Order, attach a detailed billing and leave a blank for the amount of attorney's fees. Mr. Yarmy moved to be
relieved as a stake holder. SO ORDERED. Matter trailed for Ms. McFarland’s presence. Matter recalled. Ms. McFarland
present and stated she told Mr. Yarmy not to file an interpleader because she would make sure he gets his fees and
costs. Court informed Ms. McFarland fegarding the status of Mr. Yarmy's request for fees. Mr. Leach stated deft, has
stipulated to the entry of the Preliminary Injunction and requested that if a bond is required, that it be diminimus. Further,
the parties have reached an agreement with everything except the interpretation of the one statute and could probably
stipulate to the facts. Colloquy. Ms. McFarland requested the Court elaborate on its decision reference the legal issue

matter CONTINUED and SET for ARGUMENT. 10/1 6/06 9:00 AM ARGUMENT

Parties Present

Return to Register of Actions

stating it keeps coming up over and over again. COURT ORDERED, counsel are to prepare a stipulation of the facts and
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Anita KH McFarland, Esq.
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Nevada Bar No. 8118
Marty G. Baker, Esq.
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Nevada Bar No.7591 a2 P
THE COOPER CHRISTENSEN LAW FIRM, LEF&“%"- 2
820 South Valley View Blvd. CLERK
Las Vegas, Nevada 89107
(702) 435-4175
Attorneys for Plaintiff
KORBEL FAMILY LIVING TRUST
DISTRICT COURT
CLARK COUNTY, NEVADA

KORBEL FAMILY LIVING TRUST
Plaintiff(s),
V.

SPRING MOUNTAIN RANCH
MASTER ASSOCIATION; BAY
CAPITAL CORP.,

Defendant(s). -

* %k ¥ %

Case No.: A523959
Dept. No.: V

PLAINTIFF’S BRIEF

Hearing Date: November 6, 2006.
Hearing Time: 9:00 a.m.

Plaintiff KORBEL FAMILY LIVING TRUST (hereinafter “Plaintiff”), by and through its

attorneys of record, Anita KH McFarland, Esq. and Marty G. Baker, Esq. of The Cooper

Christensen Law Firm, LLP, hereby respectfully submits this brief pursuant to the Court’s minute

order of Septernber 18, 2006 and in support of its position regarding the judicial interpretation of

NRS 116.3116.

I. STATEMENT OF THE CASE

This case concerns the determination of what homeowners assessment amounts are owed
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by a new property owner who purchases real property a foreclosure sale conducted by the

henaficiarv af a firet dasd Af truct

beneficiary of a first deed of trust.

1. LEGAL ISSUE PRESENTED

What is the correct application of NRS 116.3116(2), which states:

“The lien [for assessments) is also prior to all security interests described in
paragraph (b) to the extent of the assessments for common expenses based on the
periodic budget adopted by the association pursuant to NRS 116.3115 which

would have become due in the absence of acceleration during the 6 months
immediately preceding institution of an action to enforce the lien.”

III. ARGUMENT
A. GENERAL STATEMENT OF ISSUES AND PROBLEMS

Although NRS 116.3116 establishes lien priorities with respect to the rights and
obligations as to a homeowners association such as Defendant Spring Mountain Ranch Master
Association (hereinafter “Spring Mountain™), there has been a great deal of confusion with
respect to what payment may be demanded from persons who purchase property at foreclosure
sales conducted by the beneficiaries of first deeds of trust held against the property. As a general
rule, the first mortgage security interest is of the hi%hest priority, and any junior lien or mortgage
is extinguished when there is a foreclosure by the first deed of trust.

Nevada, however, has adopted what is known as a “superpriority” lien statute with
respect to planned community/homeowner’s associations. According to NRS 116.3116(2), a lien
assessment for delinquent “common expenses” (ie. association dues, common area maintenance
dues, etc., as set forth in NRS 116.3115) incurred up to six (6) months prior to institution of an
action to enforce said lien, does have a priority over a first security interest regardless of the prior

recording. Landscape violations, fines, and collection costs are clearly sof “common expenses

2-
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based on the periodic budget adopted by the association.”

TTnfartunatelv cince there hac heen nn indirial internretatian of thic ctatnte hv the

Unfortunately, since there has been no judicial interpretation of this statute by the
Supreme Court of Nevada, homeowners associations, as well as the collection agencies who
work for them, very frequently and improperly demand payment of thousands of dollars from
new purchasers for items that are not properly included in this superpriority portion of the lien.

.Sometimes lien release fees and other items are demanded from both the new owner (as a
tsuperpriority claim) and from available excess proceeds (as a non-superpriority claim).
{Frequently, a lien which was only a few hundred dollats balloon_s into a demand for thousands of
Idollars for attorney fees and costs for simply recording a standard lien and notice of default. The
:legal and collection fees are often many times the amount of the lien.

Like Plaintiff in this case, most parties who purchase hornes at foreclosure sales are banks

or investors who intend to refurbish and resell the property as quickly as possible. Frequently,‘
.the amounts demanded remain unknown until the property is to be sold to a subsequent bona fide
purchaser. At this point an Escrow Demand is generally requested from the pertinent association
;in order to clear the lien and provide clear title to thle; subsequent purchaser. Typically, at this.
point an escrow has already been opened and the transaction with the buyer must close within a
short period of time. When the owner/investor is faced with an excessive and incorrect demand,
they are forced to make the decision as to whether or not it is financially feasible to file suit
against the association and their agents to have the lien reduced, which may result in the loss of a
sale to a subsequent purchaser because clear title cannot be provided until the association
releases the lien. The owner/investor’s other and often more feasible option is to simply pay the

amount demanded by the association in order to preserve the sale to the subsequent purchaser.
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B. NRS 116.3116 AS APPLIED TO THE FACTS OF THIS CASE

In the cace at hand the heneficiarv nf the cecand deed of trust eanducted a non<indicial

In the case at hand, the beneficiary of the second deed of trust conducted a non-judicial
foreclosure sale and sold the property locally known as 9021 Little Horse Avenue, Las Vegas,
Nevada, APN #125-08-221-016 (hereinafter “the Property”) to Defendant Bay Capital Corp.
.(hereinafter “Bay Capital”), who became the vested owner of the Property. Upon taking

-ownership of the Property, Bay Capital did not correct landscape issues which were causing
iviolations to be assessed against the Property, and did not cure amounts owing to Spring
Mountain.

Then, on or about May 1, 2006 and after the sale to Bay Capital, the beneficiary of the
first deed of trust conducted a non-judicial foreclosure sale, at which time the Property was sold
to Plaintiff. A Trustee’s Deed Upon Sale was recorded in favor of Plaintiff on May 9, 2006.
-Plaintiff promptly refurbished the Property and arranged to sell it to a subsequent purchaser.
IEven though the monthly assessments on the Property are approximately $40.00 per month,
Spring Mountain initially presented Plaintiff with a superpriority demand for $7,528.07. Spring
3Mountain also initially presentcd a non-superpriority demand for payment from excess proceeds
r. in the amount of $2,151.67.

Plaintiff telephoned the collection agent who was handling this account for Spring
Mountain and requested that said demand be re-apportioned to the correct amounts between the
super-priority portion owed by Plaintiff, and the non-superpriority portion to be paid from excess
proceeds, but Spring Mountain refused to amend its demand to comply with NRS Chapter 116.
Rather than assent to Spring Mountain’s demand, Plaintiff elected to file suit under NRS

108.2275 for Frivolous or Excessive Notice of Lien. In order to provide their subsequent

4-
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purchaser with clear title, Plaintiff was forced to deposit $10,000.00 with the title company

nendino the nitename nf thic race

pending the outcome of this case.

Because of the dispute between the parties, Counsel for the trustee who conducted the
foreclosure sale on the first deed of trust elected to intervene in this case, interplead the excess
proceeds, and request attomneys’ fees for doing so pursuant to NRS 40.462. The excess proceeds
have now been depleted by thousands of dollars because of Spring Mountain’s refusal to
reapportion its demand.

Under the clear and precise application of NRS 116.3116(2), the only amounts that
survived the foreclosure sale and constitute the superpriority portion of the lien are “assessments
for common expenses based on the periodic budget adopted by the association pursuant to NRS

116.3115 which would have become due in the absence of acceleration during the 6 months

-immediately preceding institution of an action to enforce the lien.” Based on this language,

Plaintiff’s position is that it should have to pay only six months of monthly assessments with
interest thereon, any assessments which accrued during Plaintiff’s ownership of the Property, and
any charges incident to the transfer of the Property {Assessments of $219.00 plus interest;
Escrow Demand of $150.00; and Transfer Fee of $300.00, for a total owing of $669.00 plus
interest on the assessments).
In discussing statutory interpretation generally, the Supreme Court of Nevada stated in
[rving v. Irving, 122 Nev. Adv. Rep. 44, 134 P.3d. 718, 720 (2006), as follows:
“This court follows the plain meaning of a stahite absent an ambiguity. Whether
a statute is deemed ambiguous depends upon whether the statute’s language is

susceptible to two or more reasonable interpretations. When a statute is

-5-
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ambiguous, we look to the Legislature’s intent in interpreting the statute.”

In thic race the lanonaoce nf the ctamte reoarding “accecemente far camman avnancec haced an

In this case, the language of the statute regarding “assessments for common expenses based on
the periodic budget adopted by the association” is unambiguous. This language clearly includes
delinquent assessments within the statutory six month period, and clearly does not include fines,
late fees, collection costs, or attorneys’ fees. Following the plain meaning of NRS 116.3116,
: Plaintiff should not have to pay Spring Mountain for these other items. Spring Mountain may
 still collect these non-superpriority expenses from the excess proceeds on deposit with the Court.
C. SPRING MOUNTAIN SEEKS AN EXPANSIVE INTERPRETATION OF
NRS 116.3116
The Supreme Court of Nevada has yet to interpret NRS 116.3116. The State of
! Connecticut has adopted a superpriority statute similar to Nevada’s, and Spring Mountain relies
on thé Connecticut case of Hudson House Condominium Association. Inc. v. Brooks, 223 Conn.
:610, 611 A.2nd 862 (1992) in support of its revised demand of $1,963.00. However, the
Connecticut statute and the Connecticut court’s interpretation thereof are inapposite. Nevada and
; Connecticut are as far apart legally and they are gquraphica.lly. As set forth above, the better
interpretation for the Court in this case is to look at the plain meaning of the Nevada statute.
Based upon the Connecticut court’s decision, in addition to six months of delinquent
assessments, Spring Mountain contends that it is entitled to recover collection costs and
attorneys’ fees from Plaintiff as part of its superpriority lien. These costs and fees are associated
with the former owners’ delinquency, and pursuant to the plain meaning of NRS 116.3116 are

properly recoverable from the excess proceeds as part of the non-superpriority portion of the lien.

* k¥
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D. THE EQUITIES OF THE INST CASE ALSO DEMAND A ST

INTERPRETATINN NF NRSQ 114 214
INTERPRETATION OF NRS 116.3116

In the instant case, the beneficiary of the second deed of trust foreclosed and Bay Capital
became the vested owner of the Property. Thus, after satisfaction of junior liens and mortgages
under NRS 40.462(2)(c), Bay Capital is entitled to recover any excess proceeds remaining
pursuant to NRS 40.462(2)(d). After Bay Capital became the owner of the Property it paid none
of the amounts that were owing to Spring Mountain and did not correct the landscaping

icondition, causing additional fines and violations to continually accrue while Bay Capital was the
iowner.

Spring Mountain originally insisted that the superpriority portion of the lien was
;$7,528.07, and stated that non-superpriority demand was an additional $2,151.67. Since there
:was $7,495.65 in excess proceeds, Spring Mountain’s 'i;lterpretalion of the statute would have
iresulted in Bay Capital being awarded approximately $5,000.00 from the excess proceeds even
though it failed and refused to pay Spring Mountain or correct violations.

; If this Court were to honor Spring Mouutai:}ig» request for the adoption of the Connecticut
court’s interpretation of our Nevada statute, the result would be that Plaintiff would be forced to
pay an additional $1,234.00 to Spring Mountain. Since these funds would be paid by Plaintiff
under the superpriority portion of the lien, this amount would not need to come from the
remaining excess proceeds and Bay Capital would therefore benefit by this amount. Spring
Mountain’s interpretation of the statute would thus reward Bay Capital’s bad behavior by

allowing Bay Capital to profit from not paying amounts it should have paid to Spring Mountain.

Additionally, inclusion of these additional fees and costs in the superpriority portion of

-7-
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the lien would give association collection agencies free reign to continue charging thousands of
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dollars in collection costs and attorneys’ fees for filing a couple of simple, standard documents.
Purchasers at foreclosure sales would thereby be forced to either pay the exorbitant amounts
demanded or seek court review of the lien amounts pursuant to NRS 108.2275. Both of these
_options result in improper and excessive expenditures for foreclosure sale purchasers.

IV. CONCLUSION ) !

At the outset of this matter, Spring Mountain had the choice of collecting $669.00 from
Plaintiff and collecting the bulk of the remaining monies it was owed from excess proceeds that
were held by the sale trustee. Spring Mountain’s refusal to amend it’s demand resulted in a

t depletion of available excess proceeds, and caused Plaintiff to seek relief from the Court.

: Additionally, Spring Mountain’s interpretation of NRS 116.3116 would reward persons

l: collecting excess proceeds under NRS 40.462(2)(d), such as Bay Capital in this case, for not

-paying homeowners assessments, while saddling the foreclosure sale purchaser with thousands of

t dollars in additional costs. Finally, Spring Mountain’s suggested interpretation of NRS 116.31 16

;would allow the associations’ collection agencies to continue demanding thousands of dollars for
fines, late fees, attorneys’ fees and collection costs from foreclosure sale purchasers.

Both the clear language of the statute and the equities of this case demand a strict
interpretation of the statute. Pursuant to NRS 116.3116, Plaintiff is entitled to a ruling that
Plaintiff only owes $669.00 (plus interest on six months of assessments) to Spring Mountain.
Plaintiff is also entitled to an order pursuant to NRS 108.2275 releasing Spring Mountain’s lién,
e

* % &
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and a ruling that Plaintiff recover its attorneys’ fees pursuant to NRS 108.2275(6)(b).

DATED thic ;Oi dav af Octaher 20046
DATED this day of October, 2006

THE COOPER CHRISTENSEN LAW FIRM, LLP

By: /
\ Anita KH'McFarland, Edq.
Nevada Bar No. 8118
l Marty G. Baker, Esq.
Nevada Bar No. 7591
820 South Valley View Blvd.
Las Vegas, Nevada 89107
Attorneys for Plaintiff
KORBEL FAMILY LIVING TRUST

- A Y - YL T S R S

[ CERTIFICATE OF MAILING
I'HEREBY CERTIFY that I am an employee of THE COOPER CHRISTENSEN LAW
‘%FIRM, LLP, and that on the _d.ﬁ_?{ay of October, 2006, I served a true and correct copy of the
foregoing PLAINTIFF’S BRIEF, via First Class United States mail, postage prepaid, on the

parties indicated below.

' John E. Leach, Esq. {

Santoro, Driggs, Walch, Keamey, Johnson & Thompson
400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Attorneys for Defendant

Spring Mountain Ranch Master Association

An employee of
THE COOPER CHRISTENSEN LAW FIRM, LLP
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SaANTORO, DRIGGS, WALCH, KEARNEY, JOHNSON & THoOMPSON
(702) 79 1-0308 - FAX (7023 79 1-19 12

400 SOUTH FOWR™ STREET, THIRD FLOOR, LAS VEGAS. NEvaDA 8910}

RECEIVED
NOV 16 2006

10
1
12
13
14
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16
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28

® ® A
BREF e / V

JOHN E. LEACH, ESQ.

: ' ' S
Nevada Bar No, 1225 o F 1LED

TRACY.A; GALLEGOS, ESQ.

TRACY A. GALLEGOS, ESQ. PibLy
Nevada Bar No. 9023
SANTORO, DRIGGS, WALCH, Nov 16 o 36 PH *06
KEARNEY, JOHNSON & THOMPSON v .
400 South Fourth Street, Third Floor Lt o7 AS
Las Vegas, Nevada 89101 * < /':“7
Telephone:  702/791-0308 CLERX
Facsimile: 702/791-1912
Attorneys for Spring Mountain Ranch Master Association
DISTRICT COURT
CLARK COUNTY, NEVADA
KORBEL FAMILY TRUST
Plaintiff, Case No.: 06-A-523959-C
Dept. No.: v
\'A

DEFENDANT SPRING MOUNTAIN

SPRING MOUNTAIN RANCH MASTER RANCH ASSOCIATION’S BRIEF

ASSOCIATION; BAY CAPITAL CORP,,

Defendants.
Hearing Date: November 20, 2006
Time: 9:00 AM.

Defendant Spring Mountain Ranch Master Association (hereinafter the “Association™),
by and through its attorneys of record, John E. Leach, Esq. of the law firm of Santoro, Driggs,
Walch, Keamey, Johnson & Thompson respectfully submits this Brief pursuant to the Court’s
Minute Order of September 18, 2006, and in support of its position regarding the judicial
interpretation of Nevada Revised Statutes (“NRS”) 116.3116.

STATEMENT OF THE FACTS

On or about August 26, 2004, Jose Olivera (“Olivera™) purchased the real property
located at 9021 Little Horse Avenue, Las Vegas, Nevada (the “Property”). The Property is
located within the community known as Spring Mountain Ranch (the “Community™) and,
therefore, is subject to the terms and conditions of the Amended and Restated Master Declaration
of Covenants, Conditions and Restrictions and Grant of Easements for Spring Mountain Ranch

(the “Declaration™), which was recorded with the Clark County Recorder’s Office on November

02638-08/126425
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1)l 25, 1998, in Book No. 981125, as Instrument No. 03642, A true and correct copy of relevant

2 |l portions of the Declaration are attached hereto as Exhibit “1” and incorporated herein by this
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reference.

L~

Concurrent with the purchase of the Property, Olivera executed and consented to the

W

recordation of a first deed of trust against the Property. Also concurrent with the purchase of the
Property, Olivera executed and consented to the recordation of a second deed of trust against the
Property.

According to the Declaration, Olivera was required to pay assessments for common

o 00 -3

expenses, among other things, to the Association. See Declaration, Article V, Section 5.1(a).

% § 10 {| The Declaration further provides that if an owner fails or refuses to pay assessments due and
é ; 11 || owing to the Association, then the Association may place a lien upon the Property and ultimately
g fi g 12 || foreclose upon the same . See Exhibit “1”, Article V, Section 5.10.
,% g g 13 On or about February 16, 2005, the Association caused a Notice of Delinquent
_ g g % 14 || Assessment Lien (the “Lien”) to be recorded against the Property. A true and correct copy of the
% é Z IS || Lien is attached hereto as Exhibit “2” and incorporated herein by this reference. When Olivera
g é § 16 || continued to fail or refuse to pay his assessments, the Association caused a Notice of Default and
g ;f % 17 || Election To Sell Under Homeowners Association Lien (the “Notice of Default”) to be recorded
‘i “g‘ 18 || against the Property on March 25, 2005. A true and correct copy of the Notice of Default is
é g 19 || attached hereto as Exhibit “3” and herein incorporated by this reference.
@ ¥ 20 On or about March 14, 2006, the beneficiary of the second deed of trust conducted a non-
21 || judicial foreclosure sale and sold the Property to Defendant Bay Capital Corp. (“Capital”) who
22 | recorded its Trustee’s Deed Upon Sale on March 22, 2006. A true and correct copy of the
23 || Trustee's Deed Upon Sale is attached hereto as Exhibit “4” and incorporated herein by this
24 || reference.
25 On or about April 28, 2006, the beneficiary of the first deed of trust conducted a non-
26 | judicial foreclosure sale and sold the Property to Plaintiff Korbel Family Living Trust
27 | (“Plaintiff’), who recorded its Trustee’s Deed Upon Sale on May 9, 2006. A copy of the
‘ 28 f| Trustee’s Deed Upon Sale is attached hereto as Exhibit “5” and incorporated herein by this
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reference.

Based on the information provided by the Plaintiff, the Plaintiff paid the sum of Three
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Hundred Thousand Forty-Seven Three Hundred Dollars (3347,300.00) for the Property. The
foreclosing beneficiary of the first deed of trust was only owed Three Hundred Thousand Thirty-
Nine Eight Hundred Four Dollars and Thirty-Nine Cents ($339,804.35). As a result, surplus
funds in the amount of Seven Thousand Four Hundred Ninety-Five Dollars and Sixty-Five Cents
(87,495.65) remained to be distributed in accordance with NRS 40.462.

After the foreclosure sale, Plaintiff requested that the Association provide it with a payoff
on thev Association’s lien so that it could clear title to the Property. The Association initially
presented Plaintiff with a demand for Seven Thousand Five Hundred Twenty-Eight Dollars and
Seven Cents ($7,528.07). A true and correct copy of the Association’s initial payoff is attached
hereto as Exhibit “6” and incorporated herein by this reference. The Association subsequently
provided a payoff demand in the amount of Two Thousand One Hundred Fifty-One Dollars and
Sixty-Seven Cents ($2,151.67). A true and correct copy of the subsequent payoff demand is
attached hereto as Exhibit “7” and incorporated herein by this reference.

When the Plaintiff and the Association could not agree on the apportionment of the
Association’s claim, Plaintiff initiated this instant action against the Association. The issue
currently before the court is the value of the superpriority portion of the Association’s lien,
which is the responsibility of Plaintiff, and the amount of the surplus funds that should be
distributed to the Association.

STATEMENT OF THE LAW

In 1991, the Nevada Legislature adopted the Uniform Common-Interest Ownership Act
(the “Act”). The Act, which was originally created by the Uniform Law Commissioners, was
codified at NRS 116 and became effective January 1, 1992. Included in the Act is a section that
governs the association assessment liens and the priority of those liens. Specifically, NRS

116.3116(2) reads, as follows:

A lien under this section is prior to all other liens and
_ encumbrances on a unit except:

-3.
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(@) Liens and encumbrances recorded before the
recordation of the declaration and, in a cooperative, liens and
encumbrances which the association creates, assumes or takes
subject to;
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subject to;

(b) A first security interest on the unit recorded before
the date on which the assessment sought to be enforced became
delinquent or, in a cooperative, the first security interest
encumbering only the unit's owner’s interest and perfected before
the date on which the assessment sought to be enforced became
delinquent; and

(c)  Liens for real estate taxes and other governmental
assessments or charges against the unit or cooperative. The lien is
also prior to all security interests described in paragraph (b) to the
extent of the assessments for common expenses based on the
periodic budget adopted by the association pursuant to NRS
116.3115 which would have become due in the absence of
acceleration during the 6 months immediately preceding institution
of an action to enforce the lien. This subsection does not affect the
priority of mechanics’ or materialmen’s liens, or the priority of
liens for other assessments made by the association. '

This statute provides for the “superpriority” of a portion of an association’s lien over
even a first deed of trust or mortgage recorded against the property. In the comments to the
Uniform Common-Interest Ownership Act, it states as follows:

To ensure prompt and efficient enforcement of the association’s
lien for unpaid assessments, such liens should enjoy statutory
priority over most other liens. Accordingly, subsection (b)
provides that the association’s lien takes priority over all other
liens and encumbrances except those recorded prior to the
recordation of the declaration, those imposed for real estate taxes
or other governmental assessments or charges against the unit, and
first security interests recorded before the date the assessment
became delinquent. However, as to prior first security interests,
the association’s lien does have priority for 6 months’ assessments
based on the periodic budget. A significant departure from
existing practice, the 6 months’ priority for the assessment lien
strikes an equitable balance between the need to enforce collection
of unpaid assessments and the obvious necessity for protecting the
priority of the security interests of lenders. As a practical matter,
secured lenders will most likely pay the 6 months’ assessments
demanded by the association rather than having the association
foreclose on the unit.

The Nevada Supreme Court has never ruled on the scope and extent of the six (6) month
“superpriority” portion of the Association’s lien. Plaintiff requests that the court limit it to no
more than the six (6) months assessments. However, the Association asserts that the

Association’s priority should be greater.
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A. The Assaciation’s Lien Has Priority Over the Second Deed of Trust,

As set forth in NRS 116.3116(2), the Association’s Lien has priority over all other liens
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or encumbrances recorded against the Property, except: (1) those recorded prior to the
recordation of the Declaration, (2) those imposed for real estate taxes or other governmental
assessments or charges against the Property, and (3) first security interests recorded before the
assessments became due.

The Declaration was recorded on November 25, 1998. See Exhibit “1”. The second deed
of trust was recorded on August 26, 2004. The second deed of trust was not imposed for real
cstate taxes or other governmental assessments. A second deed of trust is not a first security
interest. Accordingly, the Association’s lien has priority over the second deed of trust.

When the second deed of trust holder foreclosed on the Property, the purchaser, Capital,
acquired title to the Property subject to the Association’s lien. The Association’s lien claim
survived the second deed of trust foreclosure and has priority over any claim made by Capital.
See NRS 116.3116(2).

B. Association Lien Has Priority Over the First Deed of Trust.

As set forth in NRS 116.3116(2) a portion of the Association’s lien has priority over even
the first deed of trust. Plaintiff acknowledges the Association’s position of priority but

challenges the calculation of the Association’s claim.

C. The Superpriority Portion of the Association’s Claim Should Include

Interest, Collection Costs, Late Fees and Interest.

The Plaintiff contends that the Association’s “superprioﬁty” claim should be in the
amount of Six Hundred Ninety Nine Dollars ($699.00), plus interest. The Association contends
that its “superpriority” claim should be valued at One Thousand Nine Hundred Sixty-Three
Dollars ($1,963.00), plus interest. As noted above, the Nevada Supreme Court has not ruled on
this issue.

The State of Connecticut has also adopted and codified the Uniform Common-lnterest
Ownership Act, including the assessment lien and priority of lien provisions. The Connecticut

statute is identical to the one adopted by the Nevada legislature and codified at NRS

-5-
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1163116(2)." Unlike Nevada, the Connecticut Supreme Court has had an opportunity to

interpret this provision. In Hudson House Condominium Association, Inc. v. Brooks, 223 Conn.
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610, 611 A.2d 862 (1992), the Connecticut Supreme Court held that the superpriority portion of
an association’s lien for assessments should include attorneys’ fees (collection costs) and other
expenses incurred.

On January 8, 1991, the plaintiff association began an action to foreclose a statutory lien
for delinquent common expense assessments due on a condominium unit owned by the

defendant Brooks. Hudson House, supra, 223 Conn. at 613, 611 A.2d at 864. The Connecticut

Housing Finance Authority (“CHFA”) was named as an additional defendant as a result of its
interest as the assignee of the first mortgage on the wnit. Id. The trial court agreed with the
plaintiff association’s calculation of the amounts due, but concluded that only six months of
common expense assessments, i.c. $570, together with interest, were entitled to the statutory
priority over CFHA's the first mortgage. Id. The trial court refused to include attorneys’ fees
(collection costs) and other costs in the amount entitled to priority. Id. Thereafter, the trial court
rendered a judgment of strict foreclosure unless the first mortgage holder paid the plaintiff
association the $570, plus interest, in order to redeem the premises. Id. The plaintiff association
appealed to the appellate court and the matter was ultimately transferred to the Connecticut
Supreme Court. 1d.

The Connecticut Supreme Court noted that the statute in question was contrary to the

' Connecticut General Statutes (Rev. to 1989} § 47-258 provides: “(a) The association has a statutory lien on a unit
for any assessment levied against that unit of fines imposed against its unit owner from the time the assessment or
finc becomes delinquent. Unless the declaration otherwise provides, fees, charges, late charges, fines and interest
charged pursuant to subdivisions (10), (11) and (12) of subsection (a) of the section 47-244 are enforceable as
assessments under this section. If an asscssment is payable in instalments, the full amount of the assessment is a lien
from the time the first instalment thereof becomes duc. (b) A lien under this section is priar to all other liens and
encumbrances on a unit except (1) licns and encumbrances recorded before the recordation of the declaration and, in
a cooperative, liens and encumbrances which the association creates, assumes or takes subject to, (2) a first or
second security interest on the unit recorded before the date on which the assessment sought to be enforced became
delinquent, and (3) liens for real property taxes and other governmental assessments or charges against the unit or
cooperative. The lien is also prior to all security interests described in subdivision {2) of this subsection to the extent
of the common expensc assessments based on the periodic budget adopted by the association pursuant to subsection
(2) of section 47-257 which would have become due in the absence of accelcration during the six months
imimediately preceding institution of an action to enforce cither the association’s lien or a sccurity interest described
in subdivision (2) of this subsection. This subsection does not affect the priority of mechanics’ or materialmen’s
liens, or the priority of liens for other assessments mad by the association.”

-6-
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tenet that the priority of liens is governed by the common Jaw rule that first in time is first in

right. Id. at 614, 611 A.2d at 865. The Connecticut Supreme court further noted that the statute
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“carves out an exception and grants a priority to the lien for common expense assessments. The
priority, however, is temporally limited by Section 47-258(b) to the amount ‘of the common
€xpense assessments . . . which would have become due in the absence of acceleration during the
six months immediately preceding institution of an action to enforce . . . the association’s
lien...™ Id. The Connecticut Supreme Court held:

In construing this statute, we assume that ‘the legislature intended
to accomplish a reasonable and rational result.’ . . . Section 47-
258(a) creates a statutory lien for delinquent common expense
assessments . . . Section 47-258(j) authorizes the foreclosure of the
lien thus created. Section 47-258(b) provides for a limited priority
over other secured interests for a portion of the assessment
accruing during the six month period preceding the institution of
the action. Section 47-258(g) specifically authorizes the inclusion
of the costs of collection as part of the lien. Since the amount of
monthly assessments are, in most instances, small, and since the
statute limits the priority status to only a six month period, and
since in most instances, it is going to be only the priority debt that
in fact is collectible, it seems highly unlikely that the legislature
would have authorized such foreclosure proceedings without
including the costs of collection and the sum entitled to a
priority. To conclude that the legislature intended otherwise
would have that body fashioning a bow without a string or
arrows. We conclude that [Section] 47-258 authorizes the
inclusion of attorneys’ fees and costs and the sums entitled to a
priority.

Id. at 616-17, 611 A.2d 866 (citations omitted and emphasis
added).

Applying the Hudson Héuse decision to the case at hand, Nevada law creates a statutory
lien for delinquent common expense asscssments. See NRS 116.3116(1). Furthermore,
NRS 116.31162(1) authorizes the foreclosure of the common expense assessment lien. NRS
116.3116(2) provides for a limited prionity over other secured interests for the superpriority
portion of the association’s assessment accruing during the six (6) month period preceding the
institution of the action. NRS 116.3116( 1) also specifically authorizes the inclusion of costs of
collection, late fees and interest as part of the lien.

If this court adopts the holding and rationale of the Hudson House court, then, in the case
at hand, the Association’s superpriority claim would be in the amount of One Thousand Nine

-7-
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Hundred Sixty-Three Dollars ($1,963.00), plus interest. This figure is calculated as follows:

Assessments
Late Fees
Interest
Demand Letter
Lien

Pre NOD Letter
Release Lien
Trustee’s Fees
Trustee’s Sale
Guaranty
Recording Fee
Postage

Escrow Demand

Management
Company Fee Costs
Management
Company

Transfer Fee

Violations

TOTALS

The Nevada Supreme Court has established the rule of statutory interpretation that the
words in a statute “should be given their plain meaning unless this violates the spirit of the act.”

State, Dep’t of Ins. v. Humana Health Ins., 112 Nev. 356,360 (1999) (quoting McKay v. Bd. Of

Total due

PRI TRYITIY
P

$926.30
$210.00
$433.97
$95.00
$295.00
$75.00
$30.00
$400.00
$360.00

$57.00
$72.00
$150.00
$45.00

$100.00

$300.00
$4,025.00

Supervisors, 102 Nev. 644, 648 (1986)).

In the case at hand, the Association contends that the Nevada Legislature, while
attempting to balance the interests of the respective parties, intended to provide a modest

protection to the interests of associations by granting the right to recover the fees, costs, interest,

02638-08/126425
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Superpriority

suhQrtion

Portion
$  219.00
60.00
-0-
95.00
295.00
75.00
30.00
400.00

360.00

57.00

72.00

-0-
45.00

$ 1,963.00

Other Portion
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$ 70730
150.00
433.97

-0-
-0-
-0-
-0-
-0-
-0-

4,025.00
$ 5,611.27
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late fees and assessments that accrued as a result of the association exercising its enforcement

remedy. To interpret the statute otherwise would create an tmpediment to association
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enforcement of unpaid assessments. It would truly create the bow, without strings or arrows, as
referenced in Hudson House case. If these costs are not recoverable as part of the superpriority
portion of an association’s claim, then they must be borne by the individual owners in the
community. This is particularly punitive since the same owners are already required to share the
burden of the uncollected assessments.

Based on the foregoing, the Association contends that the superpriority portion of its
claim is in the amount of $1,963, plus interest and that payment of this amount must be made by
the Plaintiff in order to have clear title to the Property.

D. The Association is Entitled to Recover the Balance of Its Claim From the
Excess Proceeds.

The superpriority portion of the Association’s claim is only a part of the balance due and
owing to the Association. The remaining balance is Five Thousand Five Hundred Sixty-Five
Dollars and Seven Cents ($5,565.07)>. The Association claims it has priorify over all other
claims to the surplus or excess funds in this foreclosure and that any surplus funds remaining,
after payment of legal fees to the stake holder, must first be distributed to the Association. On
September 22, 2006, this court awarded the law firm of Miles, Bauer, Bergstrom & Winters, LLP
One Thousand Five Hundred Dollars ($1,500.00) in legal fees and One Hundred Sixty Three
Dollars ($163.00) in costs for interpleading these funds. After payment of this amount, the
balance of the excess funds should be Five Thousand Eight Hundred Thirty-Two Dollars and
Sixty-Five Cents ($5,832.65).

2 A payrient in the amount of $46.20 was applicd 1o the non-priority portion of the past due balance leaving a
balance _duc, prior to the calculation of interest, of $5,565.07.

. -9.
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In conclusion, the Association contends that pursuant to NRS 116.3116(2) and the

Hudson House case, the Association’s superpriority claim should be established in the amount of

One Thousand Nine Hundred Sixty-Three Dollars ($1,963.00), plus interest. The Plaintiff
should be responsible for tendering this payment to the Association. Upon receipt thereof, the
Association’s superpriority claim would be extinguished against the Property and the Property
would be free and clear of any claims from the Association. In addition, the Association
contends that the balance of its claim in the amount of Five Thousand Five Hundred Sixty-Five
Dollars and Seven Cents ($5,565.07) has priority over any other mortgage or lien recorded
against the Property. See NRS 40.462(c). Thus, any remaining surplus funds should first be
applied to the Association’s claim, |
Dated this [' k¥ day of November, 2006.

SANTORO, DRIGGS, WALCH,
KEARNEY, JOHNSON & THOMPSON

Nevada Bar No. 9023
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Attorneys for Defendant Spring Mountuin
Ranch Master Association
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Logout My Account Search Menu New District Civil/Criminal Search Refine Search Back Location : District Court Civil/Criminal Help

REGISTER OF ACTIONS
CASE No. 06A523959

Korbel Family Living Trust vs Spring Mountain Ranch Master
Assn, Bay Capital Corp

§ Case Type: Title to Property
§ Subtype: Liens

§ Date Filed: 06/27/2006

§ Location: Department 16
§ Conversion Case Number: A523959

§

PARTY INFORMATION

Lead Attorneys
Defendant Bay Capital Corp
Defendant Spring Mountain Ranch Master Assn John Eric Leach
Retained

702-538-9074(W)

Intervenor  Recontrust Company Jeremy T. Bergstrom
Retained

702-369-5960(W)
Plaintiff Korbel Family Living Trust Anita K. Holden-
‘ McFarland

Retained

702-952-5000(W)

EVENTS & ORDERS OF THE COURT

11/20/2006 | Hearing (9:00 AM) (Judicial Officer Glass, Jackie)
ARGUMENT/ PLTF'S MTN FOR PRELIMINARY INJUNCTION /5 Court Clerk: Sandra Jeter Reporter/Recorder: Francesca
Haak Heard By: Jackie Glass

Minutes
11/20/2006 9:00 AM
- Arguments by counsel regarding who is going to pay what and what are common expenses as outiined in NRS 116,
COURT ORDERED, the Association can collect the superpriority lien including up to six months of late fees, collection
fees and attorney’s fees; however anything after foreclosure is not included - only what was before - and counsel is to
make sure everyone has notice. COURT FURTHER ORDERED, the previously interpled funds are to be RELEASED.
Mr. Leach to prepare the Order and submit to Mr. Baker for approval as to form and content.

Parties Present
Return to Register of Actions
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The Cooper Castle Law Firm, LLP
2824 W. Horizon Ridge Parkway, Suite 201
Henderson, NV B9062
Phone (702)436-4175 Fax (702)877-7425

FACSIMILE COVER SHEET

I there is a problem with transmission or if all pages are not reoew'ed.
" Please call (702)436-4175 for retransmission

TO: Sun City Anthem FAX NO.; (702)814-6813

FROM: Lindalogue July 15, 2010

RE: UNITOWNER'S REQUEST FOR NRS 116.4109 GOMPLETE RESALE PAGKAGE AND ACCOUNT
LEDGER ,
HOA:; - SunCity Anthem

Property: 2982 strathspey Court, Henderson, NV 82044
Our File No.; 11892NVREQ

Number of Pages Including the cover page:

This massage |s Irtended only for the use of the individual or entity to which it is addressed, and may contaln
information that s PRIVILEGED, CONFIDENTIAL and exempt from disoloswre under applicable law. if the
jeader of this message Is not the Intended recipient, or the employee or agent responsibie for delivering the
message to the intended fecipient, you ere hereby notilied that any dissemination, distribttion of copying of this
communlcation I strictly prohibited.  |f you have received this communication 1n eror, please notify us
immediately by telephone, and return the original to us by mall without making @ copy. Thank you.

YOU ARE REQUIRED BY LAW TO FURNISH ALL OF THE FOLLOWING WITHIN 10 GALENDAR DAYS OF
RECEIPT OF THIS REQUEST: )

Declaralion (Other Than Any Plats and Plans)
Bylaws :

Rules and Regulations of the Association

NRS § 116.41005 Required Information Statement

A copy of the Current Operating Budget

year to Date Financlal Statement

A Certifloate Good Through August 6, 2010 Which Sets Forth a Statement of
O Amount-of Monthly Assessment

(W] Any Unpaid Assessment of any kind Pue & Owing by Unit Owner

o Any Unsatisfied Judgmenls

O A Statement of any Transfer Fees, Transaction Fees, of any Olher Fees associated with the resale of the
unit .

o Account Ledger Supporting Said Certificate (FDCPA Requirement)

O Completed W-8 Fom (IRS Requirement)

pogoopoog

HOA Resale Package 11892NVREO
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July 15, 2010

sun City Anthem

2450 Hampton Rd

Henderson , NV 89052

Via Facsimiie to (702)814-6813

RE: REQUEST FOR COMPLETE RESALE PACKAGE PURSUANT TO NRS 1416.4109

Name of Master HOA:

Narne of HOA: SUN CITY ANTHEM

Property Address: 9982 Strathspey Court, Hendersom, NV 89044
File No.: 11892NVREO

Please be advised that the Cooper Castis Law Firm, LLP represenis the gurent owner of the above referenced
property, Federal Homa Loan Mortgage Corporalion (FreddieMac). FreddieMac has contracted to sell ihis
property, and via {his letter 18 requesting that you provide them a COMPLETE resale package as required by
NRS § 116.4109, as fisted on our cover page eliached hereto.

As the Community Manager, you should be aware that pursuant {0 NRS § 116.4109(4), “Within 10 days after
receipt of a written request by & owner or his authorized agent, the sssociation shall furnish ail of the following to
the awner or his authorized agent for Inciusion in the resale paokage:

a. Copies of the dooumenis required pursuant 1o paragraphs (a) and (c) of subsection 1; and

b, A certificate containing the information necessafy to enable the unil's owner to comply with
paragraphs (b) and (d) of subsection 1.

In preparing the certificate, you should also ba aware that the current owner of the property acquired it via 8
foreclosure of the firsl deed of trust. Consequently, we will only accept @ certificate which Is prepared in
accordance with NRS § 116.31 16(2), also knownas a “guper-priority demand.” Pursuant to County District Court
suling In Pursuant lo the Clark Counly District Courl's interpretalion of the statute (Korbel vs. Spring Mounlain
Ranch Master Association), he amount may includo 9 moriths of pre-foreclosuie gommon area expenses,
interes, late fees, and reasoneble costs of caliection. Please note thal pre-foreciosure violations ars not
common area expenses and wil not be pald, If there are any post-foreclosure violations claimed on this account,
pleasa provide proof of compliance with Notice and Hearing a8 required by NRS §116.31031. Pursuant lo the
Falr Debt Collection Practices Acl, please provide us with proof of the underiying obligation via a complets
account ledger which breaks outthe dates and amounts to be paid. -

Resale Package for 2882 Strathspey Court, Henderson, NV 88044

our transaction s scheduled to close escrow on August 6, 2010, Consequently, we are requesting thal the
Certificate provided be GOOD THROUGH August 8, 2010. pursuent to NRS § 4109(b)-(c), the assoolation may
charge lhe owner @ reasonable Tee to cover the cost of preparing the cedificate furnished pursuant to subsectian
3. Sucha fee must be based o the actual cost he association Incurs to fulfl ihe requirements of this section In
preparing the cerlificale. The association may charge the owneri @ reasoneble fee, not to exceed 25 cents per
page, lo cover the cost of copying the other documents umnished pursuant to subsection 3. Except for (he fees
allowed pursuant to paragraphe {b) and (c), the aseoclation may not charge the unit's owner any other lees for
preparing of furpishing the documents and certificale pursuant to subsection 3,

HOA Resale Packuge 11892NVREO
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Upon confirmation that the COMPLETE resale package is ready, we wil squit payment in full by elther credit
card or check. We wil NOT accept piecemeal, ncomplete packages of multiple charges for t resqle package.
0 ful alo L

U
days of the date of ig_letter, the seller is_not liable jor the_delinguent assessment, and We will_close the
wnwmwm@ﬂuwﬁ“ﬁ. '

Please contact me via teiephone, emall, of {ex as designated below.to notify me when the compiete resale
package i1 available so that | can arrange to pay for and receive lhe items. Please contact me immediately i
you have any questions regarding the foregoing, of I you do not represent this Assaclation.

Sincerely,

Linda Logue
Emell;  Nogue@cclirm.com
Phone: (702)435-4175, Ext, 4163

Fax:  (303)285-5743

Restatement of Required ltems for complete NRS § 116,4109 Resale Package:
Declaration (Other Than Ay Plats and Plans)

Bylaws '

Rules and Regulations of the Assoclation

NRS § 116.41095 Required Information Statement

A copy of the Current Operating Budget

Year lo Date Financlel Statement

goonpaoad

A Certificate Good Through August 6, 2010 Which Sets Forth @ Statement of:
O Amount of Monthly Assessment

0 Any Unpald Assessment of any kind Due & Owing by Unit Owner
[m] Ay Unsatisfied Judgments

(] A Statement of eny Transfer Fees, Transaction Fees, of any Other Fees associated with the resale of the
unit

o Account Ledger Supporting Said Certificate (FDCPA Requirernent)
8] Completed W-8 Form (IRS Requirement)

HOA Resale Peckags 11892NVREO

/5l

1383




EXHIBIT 17




sy ‘sepuaby ‘seonoN Bujeayy
...... diyssaquiapy o jo sbupsepy
" b Bunon o sejsums
............... o GuBiy IO BIOUMO

¥’y LOjjoeg
€'v uonoeg
'y UopNg
L'b uoyoes

SONILITIN JIHSHIGWIW 'S1HOIY DNILOA SUITWIW - ¥ 310114Y

2z e 102981 Sy pue |QioRIEOE  EL'E Lodsg
< A SIuBLINI0Q BuLLSAGE JO SUOHROIA Jo picoey D ZL't uonoeg
z uoIssas BANoex3 [sBunaely pieoy 1R IBUMO Aq @duepueny  LL'E uondeg
0z ' ERRRER AP A AN A “*> eEueow pIeog  OL°F Uoyseg
oz’ TR siooeQ jo uonoeg 6°C Uoydeg
oz '* 238UMO 4Aq pieog 0 Joauo) g'¢ uoilaeg
8L ° "7 PIBOG J0 jOAUOD SuBsEdeq 1°€ Uodeg
BL TTTrreeeee it L 210)2940 jo pseog 9'C uoideg
BL Trrrrriertereresei i SMEAG pue seldIY g uoHoes
w" X * diysiequisiy jo Jajsuea) ¢ Uondeg
........ " " ¢ Uonoag
i * SIUGIY puw —iemod 'seling '€ uopleg
Lt e $TTIT T UORRROSEY JO UolieziuebiO | '€ UojIoes
LL S NOULVIDOSSY SHANMOIWOH STIIH N3A3S LV SNOZ
L \iddy yiim dwod g7’z vopdes
B it T SIUN JO Seuepunog  §Z'Z uopdaS
aL " * PV Y P2I)opy 12)8B8N »Z'Z uondeg
Bl ettt ) tlewote3 UoeBIY  £2°7 Uoides
st * 8UOSIad PIAQBSIQ JO KBUSE JO) SUDTIACLY feuoliippy  ZZ'Z uonideg
QL et P Y Pieeneanas vereen soxel  |z'Z Uaioe